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LOUISVILLE  &  N.  R.  CO.  v.  WRIGHT. 

(Court  of  Appeals  of  Kentucky.    Nov.  12, 1921. 
Rehearine  Denied  Dec.  16,  1921.) 

1.  N0bII|mm  «s»I2— Mistake  In  amer«Moy  not 
■•gllgame. 

Failure  to  exercise  the  best  judgment  in  an 
emergency  is  not  evidence  of  negligence,  though 
the  error  be  fraught  with  lamentable  results. 

2.  Maatar  and  sarvut  ^=*\M—Aet  of  englnaer 
attempting  to  save  tirenan  held  not  negll- 
genoe. 

Where  a  fireman  became  wedged  between 
engine  and  the  tender  while  on  or  approaching 
a  switch,  there  was  no  evidence  of  negligence 
on  the  part  of  the  engineer  in  that  be  left  his 
seat  end  attempted  to  extricate  the  fireman  be- 
fore stopping  the  train,  or  in  backing  it  after 
having  stopped,  there  being  an  emergency,  and 
the  engineer  doing  what  he  then  considered  the 
best  thing  that  could  be  done. 

3.  Negligence  €=9l2— Aet  la  emergenoy  Jadged 
by  cireamatances. 

Persons  who  have  to  act  in  sudden  emergen- 
cy are  not  to  be  judged  in  the  light  of  later 
events,  but  are  to  be  judged  under  all  the  cir- 
cumstances of  the  case  by  the  standard  of 
what  a  prudent  person  would  have  been  likely 
to  do  under  the  same  circumstances. 

4.  Appeal  and  error  €=» 1 099 (8)— Matters  not 
discnssed  on  former  appeal  not  law  of  oase. 

Where  a  reversal  was  ordered  solely  be- 
cause of  error  in  submitting  an  issue  not  plead- 
ed, and  It  was  stated  that  questions  not  ex- 
pressly decided  were  left  open,  it  cannot  i>e 
said  on  a  subsequent  appeal  that  it  was  settled 
on  the  first  appeal  that  plaintiff's  proof  was 
such  as  required  the  submission  of  the  case 
to  the  jury;   such  question  not  being  discussed. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  John  H.  Wright  against  the  Ix>u- 
Isvllle  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  'appeals. 
Reversed. 

Guy  H.  Brlggs,  of  Frankfort,  and  Ashby 
M.  Warren  and  Benjamin  D.  Warfleld,  both 
of  Louisville,  for  appellant. 

J.  F.  Hobson  &  Son,  Bazelrigg  &  Hazel- 
rigg,  and  Leslie  W.  Morris,  all  of  Frank- 
fort, for  appellee. 


QUIN,  J.  In  186  Ky.  488,  217  S.  W.  1016, 
will  be  foimd  the  opinion  on  the  first  appeal 
of  this  case,  and  to  which  reference  Is  made 
for  a  more  detailed  statement  of  the  facts 
and  occurrence  out  of  which  this  action 
arose. 

Appellee  was  the  fireman  on  the  flrat  of  two 
engines  attached  to  a  freight  train  proceed- 
ing from  Ravenna  to  Neon.  While  standing 
between  the  engine  and  tender,  with  his 
right  foot  resting  upon  a  part  of  the  engine, 
he  sustained  certain  salons  and  permanent 
injuries  by  being  caught  between  the  tender 
and  the  engine  uiMn  which  he  was  enployed, 
as  the  same  wag  leaving  the  siding  at  May- 
king  to  enter  the  main  track. 

A  Judgment  for  appellee  on  the  first  trial 
was  reversed  because  the  court  erroneonsly 
instructed  the  jury  upon  the  question  of  de- 
fective appliances,  a  matter  not  pleaded. 
Upon  the  return  of  the  case  the  petition  was 
so  amended  as  to  cover  the  point  omitted 
in  the  original  pleadings,  but  on  the  second 
trial  there  was  no  evidence  of  defective  ap- 
pliances, and  the  case  was  submitted  to  the 
Jury  solely  upon  the  question  of  whether  ap- 
pellee's Injuries  were  occasioned  by  the  en- 
gineer's negligence.  The  issue  submitted  to 
the  second  Jury  was  not  passed  on  in  the 
former  opinion. 

The  boiler  of  the  engine  extended  back  al- 
most even  with  the  end  of  the  cab,  and  from 
the  engineer's  seat  on  the  right-hand  side  of 
the  mglne  he  could  not  see  the  fireman  on 
the  opposite  side.  When  appellee  was  caught 
between  the  tender  and  the  engine  his 
screams  attracted  the  attention  of  the  en- 
gineer, who  left  his  seat  and  came  to  appel- 
lee. The  engineer  endeavored  to  extricate 
appellee  from  his  perilous  position,  but  aft- 
er failing  so  to  do  he  returned  to  his  seat, 
and  gave  a  stop  signal,  which  was  imme- 
diately followed  by  a  signal  to  back.  About 
1%  minutes  expired  between  the  time  the 
engineer  left  his  seat  and  when  he  returned 
to  give  the  stop  signal.  It  Is  the  theory 
of  appellee  that  as  the  train  was  moving  on- 
to the  main  track  the  front  engine  shut  off 
steam,  and  as  the  second  engine  was  work- 
ing steam  the  slack  t>etween  the  cab  and  the 
tender  was  taken  up,  catching  appellee,  and 
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at  a  time  when  the  engine  was  still  on  the 
straight  track  of  the  siding.  Thus  it  is  ar- 
gued that,  had  the  engineer  immediately 
stopped  the  train  when  appellee  screamed, 
the  Injuries  would  not  have  been  sustained, 
as  the  engine  had  not  then  entered  the  curve 
leading  from  the  siding  to  the  main  track. 
In  other  words,  it  is  contended  the  engineer 
should  have  stopped  his  engine  when  he  first 
heard  the  scream,  or  at  least  hare  done  so 
Immediately  upon  seeing  appellee's  predica- 
ment, and  l)ecause  of  his  failure  so  to  do  he 
was  guilty  of  such  negligence  as  entitles  ap- 
pellee to  recover  In  this  action. 

The  first  engineer  says  his  engine  was  un- 
der steam,  and  the  second  engine  was  not 
working  steam.  The  train  was  moving  at 
the  rate  of  2  or  2^  miles  an  hour  at  the 
time  of  the  accident.  When  appellee  was 
first  caught,  the  engine  was  about  150  feet 
from  the  switch  target,  and  in  the  space  of 
a  minute  or  a  minute  and  a  half,  at  the  rate 
it  was  going,  the  engine  would  have  covered 
the  distance  between  the  point  where  appel- 
lee was  caught  and  the  switch. 

There  is  no  precedent  negligence  Involved 
here;  the  sole  question  being  whether  the 
engineer  of  the  first  engine  was  guilty  of 
such  negligence,  under  the  circumstances  de- 
tailed, as  entities  appellee  to  recover  dam- 
ages for  the  Injuries  sustained.  As  said  in 
the  first  opinion: 

"No  one  is  required  to  act  in  an  emergency 
such  as  tliis  except  in  good  faith,  and  in  ac- 
cordance with  his  best  judgment  under  the  cir- 
cumstances as  they  then  appeared  to  liim,  pro- 
vided he  did  not  fail  to  exercise  ordinary 
care. 

[1]  The  failure  to  exercise  the  best  judg- 
ment in  an  emergency  is  not  evidence  of  neg- 
ligence, though  the  error  be  fraught  with 
lamentable  results,  as  one  acting  In  a  sud- 
den crisis  Is  not  required  to  exercise  that 
deliberate  judgment  which  time  for  reflec- 
tion nfFords.  Whether  the  one  or  the  other 
method  should  have  been  adopted  by  the  en- 
gineer in  trying  to  relieve  appellee  of  his 
situation  was,  under  the  circumstances,  a 
matter  for  the  exercise  of  the  engineer's 
judgment.  For  an  error  In  its  exercise  nei- 
ther he  nor  appellant  Is  responsible. 

[2]  The  position  of  the  engine  and  the  dis- 
tance from  the  switch  at  the  time  appellee 
became  fastened  between  the  cab  and  the 
tender  is  clouded  in  donbt.  Appellee  Insists 
that  when  the  slack  was  taken  up  he  was 
so  wedged  between  the  cab  and  tender  that 
he  could  not  be  released,  but  it  was  not  until 
he  was  being  pulled  through  the  curve  lead- 
ing to  the  main  track  that  his  injuries  were 
sustained,  and  this  occurred  after  the  en- 
gineer had  seen  his  plight,  and  that  he  was 
not  released  until  the  engine  straightened 
out  on  the  main  track.  The  engineer,  on  the 
other  band,  says  that  after  he  tried  to  release 
appellee  lie  gave  the  stop  signal  and   then 


caused  the  train  to  back  a  distance  of  ap- 
proxlmtely  40  feet,  and  thus  appellee  was 
released.  He  says  he  did  not  pull  appellee 
through  the  curve;  thot,  had  he  done  so  in- 
stead of  backing  as  he  did.  It  would  have 
crushed  appellee  more.  Backing  the  train 
was.  In  his  opinion,  the  quickest  way  to  ef- 
fect appellee's  release  because  the  acute  part 
of  the  curve  was  in  front  of  him.  Thus,  ac- 
cording to  the  testimony  of  the  engineer,  he 
did  exactly  what  appellee  says  be  should 
have  done,  to  wit,  stopped  or  backed  the 
train  before  it  entered  the  curve.  The  state- 
ments of  the  witnesses  on  this  vital  point 
are  irreconcilable.  But,  disregarding  the 
evidence  for  defendant  and  accepting  that 
of  plaintiff  as  true,  even  now,  looking  back 
upon  the  situation,  with  time  to  reflect,  it 
Is  Impossible  to  say  which  method  would 
have  been  more  efflcaclous  to  release  appel- 
lee, and  therefore  there  was  no  evidence  of 
negligence.  The  engineer  was  not  called  xip- 
on  to  stop  his  engine  immediately  upon  hear- 
ing the  cry,  but,  having  discovered  appellee, 
fastened  as  he  was,  we  are  unable  to  say 
which  would  have  been  the  quicker  or  wiser 
course  to  have  pursued,  viz.  to  stop  and  back 
the  train  or  to  go  forward.  It  is  not  certain 
that  the  adoption  of  a  method  different  from 
that  employed  by  the  engineer  would  have 
prevented  appellee's  injuries.  A  serious  sit- 
uation confronted  the  engineer.  Immediate 
action  was  necessary,  and  in  the  suddenness 
of  the  emergency  he  did  probably  what  most 
any  one  else  would  have  done,  viz.  try  to  ex- 
tricate his  companion.  Had  he  failed  to 
make  the  attempt,  and  instead'*  had  stopped 
and  reversed  the  engine,  we  are  not  certain 
appellee  would  not  have  sustained  similar  or 
even  worse  injuries,  and  then  appellee  might, 
with  equal  plausibility,  have  complained  the 
wrong  course  was  pursued.  That  the  en- 
gineer did  what  he  considered  the  best  thing 
to  be  done  cannot  be  denied.  Appellant  can- 
not be  held  liable  merely  becau.se  its  engineer 
failed  to  choose  or  adopt  a  different  course 
and  one  which,  after  the  injury  had  resulted, 
might  seem  to  have  been  for  the  better. 

[S]  In  circumstances  of  Imminent  danger 
ordinarily  prudent  men  frequently  act  with- 
out prudence,  and  It  Is  only  the  unusual  and 
exceptional  man  that  can  be  relied  upon  un- 
der such  circumstances  to  retain  his  pres- 
ence of  mind.  The  law  imposes  no  fixed  rule 
of  conduct  upon  one  who  is  suddenly  con- 
fronted with  impending  danger  such  as  was 
appellont's  engineer,  and  who  is  compelled 
to  act,  not  by  the  dictates  of  care  and  reason, 
but  by  the  instincts  of  preservation  of  hu- 
man life.  Persons  who  have  to  act  In  a  sud- 
den emergency  are  not  to  be  judged  in  the 
light  of  later  event.',  but  are  to  be  judjicd 
under  all  the  clrcnmstances  of  the  case  by 
the  standard  of  what  a  prudent  person  would 
have  been  likely  to  do  under  the  same  circum- 
stances. 


Digitized  by 


Google 


Ky.)  IJOXJISVILLE  &  N. 

(2S6 

Paraphasing  tbe  language  of  this  court  in 
I^  &  N.  R.  R.  Co.  V.  Molloy'8  Adm'r,  122  Ky. 
219,  01  S.  W.  685,  It  Is  immaterial  that,  if 
the  engineer  had  followed  some  other  course, 
the  injury  to  appellee  could  hare  been  avoid- 
ed, provided  he  used  such  means  and  acted 
in  such  n  manner  as  a  person  of  ordinary 
prudence,  placed  In  n  similar  position,  might 
reasonably  have  so  acted. 

The  foregoing  views  are  In  accord  with 
the  great  weight  of  authority  in  this  country 
as  evidenced  by  the  following  Illustrative 
ca.%s: 

Where  the  motorman  of  an  electric  car  saw 
a  boy  riding  on  the  steps  of  a  steam  rail- 
rood  oar  approaching  him  on  a  parallel  track, 
and  there  being  not  sufficient  space  between 
the  two  tracks  to  enable  the  cars  to  iiass 
without  injuring  the  boy  in  bis  then  position, 
the  court.  In  Ackerman  v.  Union  Traction 
Co.,  205  Pa.  477,  55  AtL  16,  In  affirming  a 
nonsuit,  said: 

"With  a  clear  understanding  that  the  boy 
would  be  injured  unless  be  got  out  of  the  way 
of  the  electric  car,  tbe  motorman  called  and  mo- 
tioned him  to  jump  off  or  climb  on  tlie  bumper. 
Possibly  under  the  circumstances  it  would  have 
been  better  to  stop  the  car  and  thus  lessen  the 
injury,  than  attempt  to  avert  it  altogether;  but, 
since  he  was  confronted  by  a  sudden  and  unex- 
pected danger  and  had  bat  a  moment  in  which 
to  act,  the  motorman  cannot  be  held  liable  for 
failure  to  see  and  follow  what  might  appear  on 
reflection  to  have  been  tbe  wiser  course." 

In  iHughes  v.  Oregon  Improvement  Co.,  20 
Wash.  291,  55  Pac.  119,  It  appears  a  Are  had 
broken  out  In  a  mine,  and  plaintiff's  Intes- 
tate, who  was  killed,  might  have  been  saved 
If  the  fan  of  the  mine  had  not  been  stopped. 
Tbe  court.  In  holding  that  the  defendant  was 
not  liable  for  tbe  stopping  of  the  fan,  said  : 

"The  evidence  discloses  that,  at  the  time  the 
fire  was  discovered  by  the  men  upon  the  oatside 
of  the  mine,  they  were  suddenly  pieced  in  a 
situation  demanding  immediate  action,  and  that 
in  the  excitement  and  confusion  occasioned  by 
tbe  discovery  of  the  fire  and  peril  of  the  men 
below,  and  not  knowing  the  precise  location  of 
tbe  fire,  they  decided  to  do,  and  did  do,  what 
seemed  to  them  best  at  the  time.  If  what  was 
done  was  not  the  best  thing  that  could  have 
been  done,  it  nevertheless  cannot  be  deemed  an 
act  of  negligence,  but  must  be  a  mere  error  of 
judgment,  for  which  the  company  cannot  be  held 
responsible." 

Where  one  of  a  band  car  crew  was  killed, 
and  the  question  was  as  to  the  negligence  of 
the  defendant's  foreman  when  he  saw  a  train 
approaching,  the  court  in  Gnmz  v.  Chicago, 
St  P,  &  M.  E.  Co.,  52  Wis.  072,  10  N.  W.  11, 
said: 

"It  may  be  that  the  section  foreman  had  the 
option  of  a  safer  course  than  the  one  he 
adopted;  but,  even  then,  we  should  not  impute 
negligence  to  such  mere  error  of  judgment. 
Such  mere  error  of  judgment  docs  not  have 
within  it  the  elements  of  negligence.    We  con- 
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dade,  therefore,  that  where  there  are  two  or 
more  different  lines  of  action,  any  one  of  which 
may  be  taken,  and  a  person  with  ordinary  skill, 
in  the  presence  of  imminent  danger,  is  com- 
pelled immediately  to  choose  one  of  them,  and 
does  so  in  good  faith,  the  mere  fact  that  it  is 
afterwards  ascertained  by  the  result  that  his 
choice  was  not  the  best  .means  of  escape  can- 
not be  imputed  to  him  as  negligence. 

To  the  same  effect,  see  Bishop  v.  Belle  City 
St.  Ry.  Co.,  92  Wis.  139,  65  N.  W.  733;  Stabe- 
nau  V.  Atlantic  Ave.  R.  Co.,  155  N.  Y.  611. 
60  N.  B.  277,  63  Am.  St.  Rep.  6§8;  Floyd  v. 
P.  &  R.  Co.,  102  Pa.  29,  29  AU.  396. 

We  fail  to  find  anything  Indicative  of  neg- 
ligence on  the  part  of  the  engineer,  but,  if 
there  was  any  apparent  negligence  in  tbe 
method  adopted  by  him  In  attempting  to 
relieve  appellee  from  his- dangerous  posltiOD, 
it  was  the  act  of  a  man  In  emergency  saving 
human  life  which  was  in  peril;  therefore, 
tbe  circumstances  considered,  the  engineer 
was  not  negligent. 

Appellant  was  not  responsible  for  the  posi- 
tion assumed  by  appellee  on  this  unfortunate 
occasion.  This  unusual  accident  was  fraught 
with  distressing  results,  it  left  appellee  a 
permanent  cripple,  and  a  Jury  has  awarded 
him  damages  in  the  full  sum  sought  in  hU 
pleadings.  But,  notwithstanding  the  serious- 
ness of  the  Injuries  sustained  by  appellee, 
a  verdict  in  .his  favor  cannot  be  upheld  in 
the  absence  of  proof  of  negligence  on  the 
part  of  appellant,  and  we  are  forced  to  the 
conclusion  that  the  record  wholly  falls  to 
show  wherein  the  engineer  was  negligent 

[4]  Counsel  Is  In  error  In  assuming  that 
It  was  settled  on  tbe  first  appeal  that  appel- 
lee's proof  was  such  as  required  the  sub- 
mission of  the  case  to  a  jury.  A  reversal 
was  ordered  solely  because  of  error  in  in- 
structing tbe  jury  on  defective  appliances, 
an  Issue  not  pleaded,  and  It  was  stated  that 
all  questions  not  expressly  decided  were  left 
open.  The  question  of  a  directed  verdict 
was  not  discussed.  The  statement  in  the 
opinion  that  an  instruction  given  by  the  low- 
er court  did  not  correctly  advise  the  Jury  as 
to  tbe  law  cannot  be  construed  as  holding 
that  the  case  was  for  the  Jury.  The  main 
proof  on  the  first  trial  had  to  do  with  a  de- 
fective shackle  bar,  and  the  court  could  not 
know  what  turn  the  case  would  take  upon 
a  retrial,  under  amended  pleadings,  hence 
could  not  well  have  ordered  a  directed  ver- 
dict. 

Matthews'  Adm'r  v.  L.  &  N.  R.  R.  Co.,  130 
Ky.  551,  113  S.  W.  459,  relied  upon  by  ap- 
pellee, grew  out  of  facts  similar  to  those 
presented  by  the  present  record,  but  our  con- 
clusions in  this  case  do  not  militate  against 
that  decision,  because  there  the  verdict  fa- 
vored the  company,  and,  of  course,  the  appeal- 
ing plaintiff  could  not  complain  of  the  court's 
refusal  to  peremptorily  instruct  the  jury  for 
defendant,  If  Indeed  such  a  motion  was  made. 
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Satisfied  as  we  are  that  the  court  erred  'In 
refusing  to  give  a  directed  verdict  for  appel- 
lant, the  judgment  is  reversed  for  further 
proceedings  consistent  herewith. 


KROGER  GROCERY  &  BAKING  CO.  v. 
HAMLIN. 

(Coart  of  Appeals  of  Kentncky.    Dec.  2, 1921.) 

1.  Malldous  prosecution  9s>55— Probable  cause 
provabla  under  general  denial. 

In  an  action  for  malicious  prosecution, 
where  defendant  answered  by  denial,  affirmative 
pleas  of  probable  cause  and  reliance  on  ad- 
vice of  coiinsel  were  unnecessary,  since  evi- 
dence of  the  facts  therein  alleged  was  admis- 
sible under  the  general  denials  of  the  an- 
swer. 

2.  Malldous  prosecution  d=s>64(2)  —  Evidenca 
held  to  abow  probable, oause. 

In  an  action  for  malicious  prosecution, 
where  there  was  evidence  that  plaintiff  vol- 
untarily signed  a  confession  of  converting  de- 
fendant's property,  a  verdict  for  plaintiff,  neces- 
sarily finding  that  the  statement  was  not  a 
voluntary  one,  held  flagrantly  against  the  evi- 
dence. 

3.  MalldoHs  prosecution  i3=»2l( I)— "Disinter- 
ested" and  "Interested"  attorney  giving  ad- 
vice defined. 

A  "disinterested"  attorney,  whose  advice 
is  a  defense  to  an  action  for  malicious  pros- 
ecution, is  one  not  finandally  interested  in 
the  outcome  of  the  prosecution,  not  related 
to  the  parties,  or  not  so  biased  because  of 
enmity  against  accused,  or  some  other  equally 
substantial  reason,  as  to  be  prevented  from 
giving  good  faith  advice,  and  the  fact  that  be 
represented  defendant  in  other  litigation  would 
not  make  him  "interested"  so  as  to  disqualify 
him  from  giving  advice. 

[Ed.  Note. — For  other  definltTona,  see  Words 
and  Phrases,  First  and  Second  Series,  Disin- 
terested.] 

4.  Appeal  and  error  «s»2 16(1)— Trial  «s>2l9 
— inatruotlon  should  define  "disinterested," 
but  failure  to  do  so  In  absence  of  request  not 
reversHMa. 

In  malicious  prosecution  action,  an  instruc- 
tion as  to  defense  of  reliance  on  advicf  of  a 
"disinterested"  attorney  should  not  have  -left 
to  the  jury  the  question  what  interest  would 
disqualify  an  attorney;  hut,  where  no  defining 
instruction  was  asked,  the  Court  of  Appeala 
would  not  disturb  the  judgment  for  the  fail- 
ure to  define. 

5.  Trial  «=>  1 20(2)— Remarks  and  conduct  of 
counsel  held  Improper  as  attempting  to  put 
Irrelevant  evidence  Into  case. 

In  action  against  employer  by  employee 
for  malicious  prosecution  for  converting  goods 
of  employer,  it  was  improper  for  counsel  for 
plaintiff  to  attempt  to  introduce  clearly  ir- 
relevant testimony,  such  as  that  prior  to  the 


prosecution  defendant  had  demanded  of  one 
of  its  former  employees,  which  counsel  des- 
ignated as  a  "detective,"  but  who,  in  fact, 
was  only  an  inspector  and  had  no  connection 
with  the  instant  case,  "to  turn  up  something 
or  lose  his  job";  counsel  stating,  in  response 
to  objection,  presumably  in  the  presence  of 
the  jury:  "The  purpose  is  to  show  that  they 
have  a  detective  agency,  to  extort  money, 
make  people  pay  money.  •  •  •  Have  these 
detectives,  •  •  •  and  use  force  upon  these 
clerks  from  time  to  time.  •  •  *  They  make 
them  pay  a  lot  of  money  over." 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  DlTlsioii. 

Action  by  Christine  Hamlin  against  the 
Kroger  Grocery  &  Baking  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  dlr6ctlon8. 

Robt.  C.  Simmons,  of  Covington,  and  Gor- 
don, Morrill  &  Glnter,  of  Cincinnati,  Ohio, 
for  appellant 

B.  F.  Grazianl,  of  Covingtcm,  for  appellee. 

THOMAS,  J.  [1]  This  action  was  filed  in 
the  Kenton  circuit  court  by  appellee,  plaintiff 
below,  against  appellant,  defendant  below,  to 
recover  damages  claimed  to  have  been  sus- 
tained as  a  result  of  an  alleged  malldous 
prosecution,  which  was  instituted  on  July  11, 
1918,  by  defradant  against  plaintiff,  wherein 
she  was  charged  with  converting  to  her  own 
use  goods,  property,  and  merchandise  of  de- 
fendant, on  June  19, 1918,  and  at  divers  times 
prior  thereto  for  a  period  of  three  months. 
Upon  a  trial  in  the  police  court  of  the  city 
of  Covington,  on  the  warrant  which  issued 
on  the  affidavit,  plaintiff  was  discharged. 
She  filed  her  petition  on  Aug^ust  24  there- 
after, laying  her  damages  at  $2,995,  and  in  it 
she  made  the  necessary  allegations  to  make 
out  that  character  of  suit,  except  she  failed 
to  aver  that  the  prosecution  was  without 
probable  cause,  which  omission  was  corrected 
by  an  amendment  filed  before  the  submission 
of  the  cause  to  the  jury.  The  answer  was  a 
denial,  and  it  also  affirmatively  alleged  that 
defendant  had  probable  cause  to  believe  the 
plaintiff  guilty  of  the  offense  charged  and 
relied  on  the  advice  of  counsel,  which  affirm- 
ative pleas  were  unnecessary,  since  evidence 
of  the  facts  alleged  was  admissible  under 
the  general  denials  of  the  answer.  E^ler  v. 
Fox,  172  Ky.  290,  189  S.  W.  469.  Appropriate 
pleadings  made  the  issues,  and  upon  trial 
there  was  a  verdict  in  favor  of  plaintiff  for 
$1,260,  upon  which  judgment  was  rendered, 
to  reverse  which  defendant  prosecutes  this 
appeal. 

Various  errors  are  urged  as  grounds  for  a 
reversal,  some  of  which  we  consider  imma- 
terial, and  which  we  will  not  discuss  in  this 
opinion,  but  others  we  deem  of  sufficient  ma- 
teriality to  authorize  a  reversal  of  the  judg- 
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ment,  and  they  will  be  considered  as  briefly 
as  possible. 

Defendant  operated  a  number  of  retail 
stores,  some  of  which  were  located  In  Coving- 
ton, and  platntur  bad  worked  in  one  or  more 
of  those  stores  as  Its  employee.  She  was  as- 
sistant cashier  In  one  of  them  at  the  time  of 
the  prosecution  complained  of.  There  was  a 
rule  of  the  coppany,  well  known  to  plaintiff, 
that  no  employee  could  purchase  goods  from 
the  store  in  which  they  were  working  with- 
out paying  for  them  before  taking  the  goods 
therefrom,  and  that  a  ticket  should  be  made 
of  the  purchase,  accompanied  by  a  check  In 
payment  therefor.  These  rules.  It  is  explain- 
ed, were  adopted  to  protect  the  company,  not 
only  against  accumulation  of  accounts  by 
employees,  but  also  to  prevent  them  from  ob- 
taining goods  without  paying  therefor,  or 
without  making  any  record  thereof.  At  the 
store  where  plalntlfF  was  working  there  was 
found  a  shortage  in  the  stock  of  something 
like  fl.'^SO,  and  there  was  no  record  to  show 
what  had  produced  it.  At  about  6  o'clock  on 
the  evening  of  June  19,  1918,  three  of  de- 
fendant's employees  appeared  at  the  store 
where  plaintiff  worked,  and  saw  her  afid  the 
superintendent  locking  the  door  preparatory 
to  leaving,  and  plalntlfF  had  a  sack  or  bundle 
of  goods,  which  afterwards  proved  to  be  some 
eggs  and  canned  milk.  She  and  the  super- 
intendent were  approached,  and  defendant's 
agents  Inquired  of  her  If  she  had  paid  for 
the  goods,  or  had  otherwise  complied  with 
the  rules  of  the  company,  and  she  acknowl- 
edged she  had  not,  but  She  stated  that  she 
expected  to  make  payment  in  the  future,  al- 
thoug}!  no  record  of  the  purchases  had  been 
made.  The  parties  went  back  into  the  store, 
and  while  In  there  plaintiff  wrote  and  signed 
this  statement: 

"I  am  thoroughly  familiar  with  all  the  Kro- 
ger Company's  rules,  and  have  willfully  dis- 
obeyed them." 

She  says  that  there  was  no  threat  or  co- 
ercion of  any  kind  to  Induce  her  to  write 
and  sign  that  statement.  Defendant's  agents, 
'conceiving  that  the  storeroom  was  not  an 
appropriate  place  to  discuss  matters,  inquir- 
ed of  plalntlfF  if  she  would  go  to  the  office 
of  the  company  across  the  river  In  Cincin- 
nati, Ohio,  which  she  readily  consented  to  do, 
and  one  of  them  carried  her  in  an  automobile 
to  that  place,  followed  shortly  afterwards 
by  the  superintendent  and  the  other  two 
agents.  They  went  into  the  office,  and  there 
is  quite  a  contradiction  between  plaintifTs 
testimony  and  defendant's  witnesses  as  to 
what  occurred  there.  She  says,  in  substance, 
that  defendant's  agents  wrongfully  accused 
her  of  appropriating  as  much  as  $100  worth 
of  goods  from  the  store  at  which  she  was 
working,  and  that  they  threatened  to  send 
her  to  the  penitentiary  and  to  the  Jail,  and 
to  keep  her  up  all  night  If  she  did  not  sign 
the  paper  acknowledging  the  wrongful  appro- 


priation of  as  much  as  $100  worth  of  goods^ 
and  that  they  presented  to  her  such  a  pdper, 
with  the  request  that  she  ■niga  it,  which  she, 
in  her  frightened  condition,  declined  to  da 
She  says  that  they  then  reduced  the  amount 
of  her  peculations  to  $75,  and  upon  her  de- 
clining to  sign  it,  it  was  reduced  to  $60,  then 
to  $25,  and  Anally,  when  they  reduced  the 
amount  to  $8,  she  agreed  to  and  did  sign 
the  paper,  and  it  is  In  these  words: 

"I,  Christine  Hamlin,  hereby  confess  that 
I  have  takeo  goods  to  the  amount  of  $8.00,  the 
property  of  the  Kroger  Grocery  &  Baking  Co. 

I  _  further  confeBs  that  Mr.  Bankcmper,  the 
meat  cutter  at  3633  De  Coursey  avenue.  Sooth 
Covington,  Ky.,  has  exchanged  meats  for  gro- 
ceries with  the  grocery  manager,  Mr.  Ozley 
[at  a  store  at  which  she  had  formerly  worked] 
aboQt  three  times  a  week  for  five  weeks.  Said 
grocery  manager,  Mr.  Oxley,  has  taken  goods, 
the  property  of  the  above-mentioned  company, 
five  times  without  paying  for  same  to  the  ex- 
tent of  $5.00.  I  also  confess  that  Miss  Ethel 
Plaggenborg,  cashier  at  40th  &  De  Coursey, 
has  taken  goods,  the  property  of  the  Kroger 
Grocery  &  Baking  Company,  to  the  extent  of 
$8.00.  I  make  this  confession  of  ray  own  free 
will,  without  threat  or  promise." 

After  signing  that  paper,  she  was  asked  if 
she  would  return  to  the  office  the  next  morn- 
ing and  make  a  statement  as  to  what  she 
knew  of  the  wrongful  appropriation  of  goods 
by  the  superintendent  of  the  store  at  which 
she  then  worked,  and  she  agreed  to  do  so. 
She  was  given  car  fare  by  one  of  defendant's 
agents,  and  returned  home  about  10  o'clock, 
and  reported  at  the  Cincinnati  office,  as  she 
had  agreed  to  do,  the  next  morning  between 
7  and  8  o'clock.  She  then  consented  to  and 
did  go  to  the  office  of  defendant's  attorney 
in  Cincinnati,  and  made  a  statement  concern- 
ing peculations  by  her  Immediate  superin- 
tendent, which  she  bad  agreed  to  do ;  and  In 
it  she  accused  him  of  having  wrongfully  ap- 
propriated as  much  as  $300  worth  of  goods 
belonging  to  defendant,  and  which  amount  it 
appears  from  the  record  he  acknowledged  to 
be  true.  She  was  then  told  to  report  the 
next  morning  at  one  of  the  stores  in  Cov- 
ington for  work,  which  she  did,  and  worked 
that  morning  as  cashier  in  that  store,  but 
did  not  return  In  the  afternoon,  but  did  do 
so  the  next  morning,  and  worked  until  about 

II  o'clock,  when,  according  to  her  evidence, 
she  suddenly  conceived  the  notion  that  she 
had  been  greatly  abused,  humiliated,  and 
maltreated  on  the  night  of  the  conference 
in  the  Cincinnati  office,  and,  without  notify- 
ing her  superintendent  or  any  one  else,  she 
quit  the  service.  Her  own  statement  about 
her  quitting  is: 

"I  just  thought  it  over,  I  didn't  want  to 
have  people  that  treated  me  so  mean,  I  just 
thought  I  would  quit." 

That  was  on  the  22d  day  of  June,  1918, 
and  on  the  same  day  she  applied  to  her  at- 
torney,   who   prepared   for   her   a   petition 
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against  defendant  to  recover  $2,999  damages 
because  of  the  treatment  sbe  received  in  de- 
fendant's oflSce  in  Cincinnati.  Tliough  the 
petition  was  verified  on  tlie  22d  of  June,  it 
was  not  filed  until  the  25tb.  She  also  filed 
another  suit  against  defendant  to  recover 
damages  for  the  alleged  Iil)el  contained  in 
the  alfidavit  made  to  procure  the  warrant  in- 
volved In  this  case.  There  are  many  other 
unreasonable,  improbable,  and  unnatural 
statements  found  in  her  testimony  as  to  what 
occurred  in  the  Cincinnati  ofHce,  and  which 
we  have  not  the  time  nor  space  to  Incorpo- 
rate here. 

On  the  other  hand,  the  three  agents  of  de- 
fendant, one  of  whom  was  an  officer  in  the 
United  States  army  at  the  time  of  the  trial, 
testified  that  none  of  the  things  related  by 
plaintiff  occurred  at  the  Cincinnati  oflSce. 
Their  testimony,  In  substance,  is  that  plain- 
tiff freely  and  voluntarily  stated  at  that  time 
the  amount  of  goods,  as  well  as  she  could 
recollect,  that  she  had  taken  from  the  store 
contrary  to  the  rules  of  the  company,  as  well 
as  that  taken  by  some  other  employees ;  that 
no  threats  ot  imprisonment  or  even  prosecu- 
tion were  made  to  her,  nor  was  she  in  any 
wise  insulted  or  intimidated;  that  she  was 
perfectly  composed,  and  when  she  departed 
she  borrowed  car  fare  from  one  of  them,  and 
agreed  to  and  did  return  the  next  morning 
for  the  purpose  hereinbefore  stated. 

The  superintendent  of  the  building  in 
which  the  Cincinnati  office  was  located  tes- 
tified that  he  passed  it  on  the  night  plaintiff 
was  there  at  least  10  times,  and  the  door 
loading  into  the  hall  was  open,  which  con- 
tradicts plahitiff,  who  says  that  it  was  shut 
and  locked.  Immediately  adjoining  the  office 
was  another  one,  in  which  there  was  con- 
ducted a  school  for  moving  picture  actors 
and  actresses,  and  some  18  or  20  persons  were 
there  on  that  night,  some  of  whom  were  par- 
ents of  the  participants,  and  plaintiff  neither 
appealed  to  nor  made  any  effort  to  reach  any 
of  them  to  relieve  herself  of  her  alleged  im- 
prisonment. The  superintendent  under  whom 
she  was  working  was  In  the  office  at  the  time, 
and  he  was  neither  introduced  nor  offered  to 
be  introduced  by  her  to  substantiate  her  tes- 
timony. 

[2]  Manifestly,  If  the  statement  which 
plaintiff  Signed  In  tlie  Cincinnati  office  was 
freely  executed  (and  she  admits  knowledge 
of  its  contents  when  she  signed  it),  there 
would  be  no  doubt  of  the  existence  of  prob- 
able cause  for  instituting  the  prosecution  of 
which  she  complains.  It  behooved  her,  there- 
fore, to  impeach  that  writing  by  showing  that 
It  was  procured  b'y  duress  through  threats 
and  other  intimidating  acts  on  the  part  of 
defendant's  agents,  and  that  it  was  not  on 
that  account  her  free  and  voluntary  act.  It 
was  as  essential  to  her  cause  of  action  that 
she  should  impeach  that  writing  as  that  she 
should  prove  the  unsuccessful  prosecution, 
and,  If  the  verdict  of  the  jury,  which  neces- 


sarily found  the  writing  to  be  so  tainted,  is 
flagrantly  against  the  evidence  on  that  issue, 
the  verdict  should  be  set  aside. 

In  the  light  of  the  testimony  in  the  record 
and  of  the  proven  circumstances,  we  are 
forced  to  the  conclusion  that  the  verdict  on 
that  issue  is  fiagrantly  against  the  evidence. 
We  not  only  have  the  testimony  of  plaintiff 
contradicted  by  three  unimpeached  witnesses 
whose  testimony  shows  them"  to  be  intelli- 
gent, and  their  evidence  fairly  and  conserva- 
tively given,  but  there  are  a  number  of  cir- 
cumstances going  to  show  that  plaintiff's  ver- 
sion as  to  what  happened  at  the  Cincinnati 
office  was  both  unreasonable  and  unnatural 
and  therefore  improbable.  Her  testimony  it- 
self is  inherently  so,  and  the  fact  that  she 
consented  to  and  did  return  to  the  office  on 
the  next  morning  is  another  circumstance 
out  of  harmony  with  her  version  of  what 
occurred.  If  she  had  been  so  grossly  mis- 
treated on  the  night  before,  she  would  scarce- 
ly have  voluntarily  returned  the  next  morn- 
ing, and  freely  made  another  statement 
concerning  other  employees  of  defendant 
Surely,  such  treatment  called  for  complaint 
to  some  one,  and  would  have  created  a  right- 
eous Indignation  that  would  have  deterred 
her  from  returning  alone  to  the  office  the 
next  morning.  Again,  human  nature  would 
revolt  at  the  idea  of  again  entering  the  serv- 
ice of  one  so  inconsiderate  of  the  feelings 
as  well  as  the  reputation  of  its  employees. 
Still  again,  if  plaintiff's  theory  be  true,  when 
confronted  with  three  witnesses  to  the  con- 
trary, she  would  have  made  some  effort  to 
substantiate  her  testimony  by  that '  of  her 
former  superintendent,  who  was  in  the  office 
at  the  time.  Her  action  in  returning  to  the 
office  next  morning  and  in  accepting  employ- 
ment by  defendant  thereafter  were  not  only 
contradicting  circumstances  of  her  testimony, 
but  they  also  corroborate  that  of  defendant's 
witnesses,  since  they  would  then  harmonize 
with  gentle  treatment  to  which  they  testified. 
It  was  explained  that  the  reason  why  she 
was  again  employed  was  that  the  investiga- 
tion concerning  the  stores  at  which  she  work- 
ed was  not  completed,  and  the  preservation- 
of  harmony  was  desired  until  that  was  done, 
which  we  think  is  a  reasonable  explanation. 

Plaintiff's  agents  testified  that  tliey  went 
to  Hon.  R.  G.  Williams,  an  attorney  in  Cov- 
ington, who  was  formerly  commonwealth's 
attorney  of  that  district,  and  stated  to  him 
all  of  the  facts  as  hereinbefore  recited.  He 
testified  likewise,  and  advised  the  agent  who 
made  the  affidavit  that  tliere  were  reason- 
able grounds  for  the  prosecution.  The  attor- 
ney had  represented  defendant  in  some  for- 
mer litigation,  and  was  representing  it  at  the 
time  in  another  suit  filed  by  plaintiff  against 
it. 

[3,  4]  The  court  Instructed  the  Jury  that, 
if  they  "shall  further  believe  from  the  evi- 
dence that  before  the  institution  of  the  pros- 
ecution the  defendant,  or  its  agents,  consult- 
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ed  a  disinterested,  competent  attorney  for 
adyice  as  to  whether  or  not  a  prosecution 
would  be  warranted,  and  fully  and  fairly 
disclosed  to  him  all  the  facts,"  etc.,  and  that 
he  advised  an  institution  of  the  prosecution, 
and  defendant's  agent  in  good  faith  relied 
on  snch  advice,  they  would  find  for  defend- 
ant. Complaint  Is  made  of  the  use  of  the 
word  "disinterested"  in  the  Instruction,  under 
the  facts  proven  In  this  case.  It  to  true  that 
the  consulted  attorney,  as  has  been  some- 
times stated  by  this  court,  must  not  only  be 
a  competent  one,  but  also  disinterested. 
Smith  V.  Fields,  139  Ky.  6, 129  S.  W.  325,  and 
Bmler  v.  Fox,  supra.  But  surely  the  fact 
that  he  represented  defendant  in  other  liti- 
gation would  not  render  him  Interested,  with- 
in the  meaning  of  the  law,  so  as  to  disqualify 
Mm  from  giving  advice.  If  that  were  true, 
then  perhaps  no  attorney  could  be  consulted 
except  the  commonwealth  or  county  attorney, 
whose  duties  are  to  prosecute  offenders;  for 
any  other  attorney  would  have  the  right  to 
charge  for  the  very  advice  sought,  and  in  that 
sense  would  be  an  employed  one.  Rather  are 
we  disposed  to  hold  that  the  Interest  which 
would  disqualify  the  attorney  should  grow 
out  of  the  fact  that  he  was  financially  inters 
eated  in  the  outcome,  or  that  he  was  related 
to  the  parties,  or  that  be  was  so  biased  be- 
cause of  enmity  against  the  accused,  or  some 
other  equally  substantial  reason,  from  giving 
good  faith  advice.  At  any  rate,  the  matter 
should  not  be  left  to  the  jury  to  determine 
what  would  create  such  disqualifying  Inter- 
est, since  they  might  conclude  that  former 
employment,  or  friendship,  or  intimate  asso- 
ciation, or  some  other  similar  reason,  would 
be  sufficient  for  the  purpose.  In  this  case 
no  defining  Instruction  was  asked,  and  we 
are  therefore  without  authority  to  disturb 
the  Judgment,  under  a  well-established  rule 
of  appellate  practice,  for  the  failure  to  do 
so;  but  we  refer  to  It  only  that  the  correc- 
tion may  be  made  on  another  trial. 

[6]  It  is  also  complained  that  counsel  for 
plaintin  during  the  trial  indulged  In  many 
remarks  and  some  conduct,  by  repeating  ex- 
cluded questions  and  otherwise,  which  were 
wholly  foreign  to  the  case  and  greatly  dis- 
paraging to  the  rights  of  defendant.  Such 
conduct  and  remarks  were  sometimes  made 
In  an  effort  to  introduce  clearly  Irrelevant 
testimony,  an  example  of  which  was  that 
prior  to  the  prosecution  the  defendant  had 
demanded  of  one  of  Its  former  employees, 
which  counsel  designated  as  a  "detective," 
but  who.  In  fact,  was  only  an  Inspector,  and 
had  no  connection  with  the  Instant  case,  "to 
turn  up  something  or  lose  his  Job,"  and  In 


response  to  an  objection  counsel  stated,  pre- 
sumably in  the  presence  of  the  Jury,  that — 

"The  purpose  is  to  show  that  they  have  a 
detective  agency,  to  extort  money,  make  peo- 
ple pay  money,  or  deed  them  property  or  give 
them  money.  Have  these  detectives,  including 
Air.  Carroll  and  th«Be  people  under  the  guise 
of  snperintendents,  and  use  force  upon  these 
clerks  from  time  to  time,  like  they  have  Tunis. 
They  make  them  pay  a  lot  of  money  over," 

Clearly,  such  conduct  Is  without  defense, 
and  its  only  effect  was  to  prejudice  the  minds 
of  the  Jury  and  to  cause  it  to  return  a  ver- 
dict, not  based  on  relevant  and  competent 
testimony,  but  as  a  product  of  a  poisoned 
mind.  The  only  commoit  we  deem  necessary 
to  make  is  to  repeat  what  we  said  In  the 
case  of  Jones  v.  Cbmm<mwealth,  191  Ky.  485, 
231  S.  W.  31,  that— 

"The  chief  purpose  in  the  conduct  of  trials 
is,  or  should  be,  to  see  that  Justice,  as  near 
as  may  be,  shall  prevail.  This  can  never  be 
accomplished  by  the  injection  of  misleading 
matters  into  the  record,  either  directly  or 
indirectly;  for  the  temple  of  Justice  hag  for 
its  sole  foundation,  and  is  built  upon,  truth, 
and  it  is  upon  this  alone  that  all  the  law  of 
the  country,  both  civQ  and  criminal,  is  erected. 
Attorneys  are  officers  of  the  court,  and  con- 
stitute as  much  a  part  of  its  machinery  for 
administering  right  and  Justice  in  the  conduct 
of  trials  as  does  his  honor  upon  the  bench,  and 
it  would  certainly  be  an  unheard  of  proceed- 
ing for  the  latter  to  engage  in  an  effort  to 
create  a  false  impression  upon  the  minds  of 
that  part  of  the  judicial  machinery  whose  duty 
it  is  to  pass  upon  the  facts.  Cases  are  not 
wanting  where  similar  conduct  of  counsel  has 
been  held  prejudicial,  even  to  the  extent  of 
authorizing  a  reversal  of  the  Judgment  Ii.  & 
N.  B.  R.  Co.  V.  Payne.  133  Ky.  539;  Shields, 
Adm'r,  v.  Rowland,  151  ICy.  136,  and  Baker 
V.  Commonwealth,  184  Ky.  207." 

Without  holding  that  the  matters  now  un- 
der consideration  were  In  themselves  sutil- 
clent  to  authorize  a  reversal.  It  Is  sufficient 
to  say  that  the  court  upon  another  trial 
win  see  to  It  that  they  do  not  occur. 

It  Is  further  Insisted,  In  view  of  the  fact 
that  plaintiff  claims  no  special  damages  and 
that  she  was  not  arrested,  but  summoned 
only,  and  that  she  made  only  two  trips  to 
the  court,  that  the  verdict  Is  excessive;  but, 
since  a  new  trial  must  be  granted  for  other 
causes,  we  refrain  from  a  determination  of 
that  question  the  one  way  or  the  other. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  set  it  aside  and  grant  a  new 
trial,  and  for  further  proceedings  consistent 
herewith. 
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TUSSEY  et  BX.  V.  GRONE'S  ADM'R  at  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  6,  1921.) 

1.  Deeds  «=3l90— Evldsno*  of  mental  Incapac- 
ity admlselble  o*  question  of  undue  Influence. 

While  a  deed  will  not  be  canceled  for  mental 
incapadtr  unless  pleaded,  yet,  as  a  person  of 
feeble  understanding  is  not  able  to  witiistand 
the  artifices,  importunities,  and  dominion  of  an- 
other as  a  person  of  common  understanding, 
evidence  of  mental  incapacity  is  admissible  on 
the  issue  of  undue  influence. 

2.  Deeds  ^=9210  —  In  suit  to  oaneel,  evidenoe 
held  not  to  tbow  payment  ef  eaaii  oonsidera- 

tiM. 

In  a  suit  to  cancel  a  deed,  subject  to  a  right 
of  occupancy  reserred  to  the  grantor,  in  consid- 
eration of  $2,600  and  the  assumption  of  in- 
cumbrances, evidence  held  not  to  show  the  pay- 
ment of  the  cash  consideration. 

3.  Deed*  9=»I43— Right  to  occupy  necessary 
portions  as  home,  and  not  life  estate,  held  re- 
served. 

Under  a  deed  providing  that  the  grantor 
was  to  have  the  use  of  the  property  as  a  home 
during  her  lifetime,  the  property,  however,  be- 
ing subject  to  the  control  of  the  grantee,  the 
grantor  did  not  reserve  a  life  estate  in  the 
entire  property,  but  merely  a  right  to  occupy 
such  portions  of  it  as  were  reasonably  neces- 
sary for  the  purposes  of  a  home. 

4.  Deeds  ®5>2I  I  (4)— Evidence  held  to  support 
findings  of  frand  and  undue  Influence. 

In  a  suit  to  set  aside  a  deed,  reciting  a 
cash  consideration  and  (he  payment  of  incum- 
brances, and  made  by  a  simple-minded  woman 
to  a  young  man  living  in  her  household  and  en- 
joying her  confidence  and  affection,  evidence 
held  to  support  findings  of  fraud  and  nndue  in- 
fluence; it  not  appearing  that  the  redted  con- 
sideration was  paid. 

Appeal  from  Circuit  Court,  Boyd  County. 

Suit  by  Sophia  Orone  against  J.  B.  Tussey 
and  wife,  revived  after  the  original  plaintltTs 
death  in  the  name  of  her  administrator  and 
others.  Prom  a  judgment  for  plaintlfts,  de- 
fendants appeal.    Affirmed. 

Robert  T.  Caldwell  and  H.  R.  Dysard,  both 
of  Ashland,  for  appellants. 

Prlchard  &  Malln  and  B.  S.  Wilson,  all  of 
Asbland,  for  appellees. 

CLAY,  J.  In  the  year  1014  Sophia  Orone 
was  the  owner  of  a  house  and  lot  In  the  city 
of  Asbland,  on  which  there  was  a  past-due 
mortgage  of  $1,250  and  a  lien  for  street  as- 
sessments, amounting,  with  interest  to  about 
$700  more.  On  January  22d  of  that  year 
Sophia  conveyed  the  property  to  J.  B.  Tus- 
sey. The  recited  consideration  wus  $2,500 
cash,  the  assumption  of  the  mortgage  and  the 
street  assessments,  and  the  agreement  that 
the  first  party  was  "to  have  and  to  enjoy  the 
use  of  said  property  as  a  home  during  her 


lifetime,  said  property,  bowerer,  being  sub- 
ject to  the  control  of  second  party." 

In  the  year  1917  the  grantor,  Sophia 
Grone,  brought  suit  to  cancel  the  deed  on  the 
ground  of  fraud,  alleging  in  substance  that 
she  \7as  a  lone  woman,  with  uo  one  to  look 
after  her  property  interests  except  borself, 
and  that,  defendant  having  won  ber  confi- 
dence, she  on  or  about  January  22,  1914,  en- 
tered into  a  contract  with  defendant  by  tbe 
terms  of  which  the  defendant  agreed  to  pay  off 
the  mortgage  on  hn:  prc^erty,  amounting  to 
$1,250,  and  street  assessments  against  tbe 
pr<H)erty  amounting  to  something  over  $600. 
and  some  other  small  amounts,  "and  agreed 
to  keep  tbe  house  and  property  in  good  re- 
pair and  pay  all  expenses  during  ber  life- 
time and  at  her  dei^h  that  said  property 
under  said  contract  was  to  become  tbe  prop- 
erty of  said  defendant."  She  further  alleged 
that  the  defendant,  with  tbe  assistance  of  bis 
brother,  a  practicing  attorney,  bad  fraudu- 
lently procured  her  to  execute  a  deed  con- 
veying him  the  property  subject  to  her  life 
estate,  tbe  acts  ccmstltutlng  the  fraud  being 
set  up  as  follows : 

"Defendant  procured  her  to  execute  said 
deed  by  fraudulent  emd  false  representations 
and  stating  to  ber  that  it  was  a  mere  contract 
which  she  had  entered  into  with  said  defendant, 
and  plaintiff,  relying  on  said  representation 
of  defendant,  did  execute  and  deliver  said  deed 
to  defendant  there  at  that  time,  believing  it  to 
be  such  contract,  and  for  no  other  purpose 
whatever." 

Tbe  petition  contained  tbe  furttier  allega- 
tion that  no  part  of  the  cash  consideration 
had  been  paid,  and  tbe  defendant  had  failed 
to  discharge  any  of  tbe  indebtedness  on  tbe 
propertj'. 

No  further  steps  were  taken  in  the  case 
until  Sophia  Crone's  death  which  occurred 
a  few  months  later.  Thereupon  the  action 
was  revived  In  the  name  of  her  administrator 
and  heirs,  who  filed  an  amen-^ed  petition, 
pleading  fraud  and  undue  influence,  and  al- 
leging, in  substance,  that  Tussey  w<m  the  con- 
fidence and  affection  of  Sophia  Grone,  and  by 
his  fraudulent  representations  led  her  to  be- 
lieve that  be  was  in  love  with  her  and  would 
marry  her,  that  by  reason  of  bis  false  and 
pretended  affection  and  love  for  ber  be  won 
ber  confidence  and  affection  to  such  an  extent 
that  he  was  able  to  control  her  will  absolute- 
ly, and  by  reason  thereof  .she  was  induced  to 
make  the  promises  and  agreements  stated  in 
the  petition,  which  she  would  not  have  made 
bad  it  not  been  for  bis  fraudulent  representa- 
tions and  overtures  of  afTectlon,  devotion, 
and  love.  Judgment  was  rendered  canceling 
tbe  deed,  and  Tussey  and  wife  aK>eaI. 

It  appears  that  after  tbe  death  of  S<^bia 
Grone's  parents  she  and  ber  sister,  Mary 
Grone,  and  her  brother,  Charles  Grone,  oc- 
cupied the  homestead  in  Ashland.    Charles 
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Orone  acquired  title  to .  the  property  and 
upon  his  death  in  1908  he  left  a  will,  devis- 
ing that  and  other  property  to  Sophia.  So- 
phia had  the  homestead  torn  down  and  a 
house  containing  nine  or  ten  rooms  erect- 
ed on  the  lot  with  the  proceeds  of  the  per- 
sonal property  which  she  received  from 
her  brother  Charles.  She  and  her  brothers 
and  sisters  and  their  families  were  not  on 
very  friendly  terms  beoause  of  a  contest 
whldi  they  Instituted  over  the  will  of  their 
brother  Charles.  Sophia  maintained  herself 
by  renting  out  rooms.  It  does  not  appear 
that  she  bad  more  than  fonr  to  six  roomers 
at  a  time,  and  they  paid,  on  an  average, 
about  $3  apiece.  In  the  year  1909  Tussey, 
then  a  young  man  21  years  of  age,  came  to 
Ashland  to  work  for  the  C.  &  O.  Railroad  as 
brakeraan,  and  secured  a  room  in  Sophia's 
house.  Though  about  20  years  his  senior,  So- 
phia seems  to  have  taken  a  great  interest  In 
Tussey.  She  appeared  anxious  to  please  him, 
and  occasionally  furnished  him  his  meals, 
though  she  did  not  furnish  any  meals  to  oth- 
er roomers.  He  sometimes  addressed  her  as 
"Hon,"  "Sweetheart,"  and  "Dearie,"  and 
would  romp  with  her  and  put  his  arm  around 
her.  When  oat  <m  the  road  he  would  occa- 
sionally send  her  postal  cards  containing 
pictures  or  verses  suggestive  of  aflPectlon,  and 
in  which  he  would  address  her  in  endearing 
terms.  Two  or  three  witnesses  say  that  So- 
phia told  them  that  she  and  Burt  were  go- 
ing to  get  married.  One  witness  says  that 
they  acted  like  sweethearts,  and  that  Tussey 
told  her  that  they  were  going  to  get  married. 
Tussey  himself  says  that  there  was  no  sug- 
gestion of  marriage  between  them,  but,  on 
the  contrary,  Sophia  merely  took  a  motherly 
interest  in  him.  There  is  evidence  that  Tus- 
sey had  a  sweetheart  to  whom  he  was  devot- 
ed about  the  time  the  deed  was  made,  but 
that  she  died.  About  2  years  after  the  execu- 
tion of  the  deed  be  married  and  brought  his 
wife  to  the  house.  It  appears  that  Sophia 
was  jealous  of  his  first  sweetheart,  and  made 
certain  remarks  about  her  for  which  she 
threatened  to  bring  a  suit  for  slander.  The 
matter  was  compromised  by  Sophia's  paying 
the  girl  flOO,  and  the  compromise  was 
brought  about  by  Tussey.  There  Is  also  evi- 
dence that  Sophia  was  Jealous  of  Tnssey's 
wife,  and  did  not  like  her.    Several  witne.'S- 


standing  mortgage  and  the  street  assess- 
ments. 

As  to  the  payment  of  the  casta  consideration, 
Tussey  deposes  that,  beginning  in  1910,  he  ad- 
vanced to  Sophia  money  from  time  to  time, 
and  that  the  sums  so  advanced  amounted  to 
about  $2,500,  but  exactly  how  much  be  could 
not  say.  Another  witness  said  that  he  had  seen 
say.  Another  witness  said  that  he  had  seen 
Tussey  pay  Sophia  money  in  sums  of  from 
$50  to  $75  as  many  as  10  times,  and  that  this 
occurred  a  few  months  before  the  execution 
of  the  deed.  Another  witness  says  he  was 
trying  to  sell  Tussey  a  machine,  and  was 
present  when  Tussey  and  Sophia  were  cw- 
glderlng  the  matter.  He  understood  from  the 
conversation  that  Sophia  had  about  $750  of 
Tussey's  money,  and  she  advised  against 
the  purchase.  Still  another  witness  tes- 
tified that  Sophia  had  stated  to  him  that 
she  did  not  know  what  she  would  have 
done  if  Tussey  had  not  advanced  her  mon- 
ey. On  the  other  hand.  It  appears  that 
Sophia  had  only  about  $50  in  cash  when  she 
died,  and  this  sum  was  in  bank.  Her  bank 
account  does  not  show  the  deposit  of  any  sub- 
stantial sum  of  money  at  the  time  it  is  claim- 
ed that  the  money  was  advanced.  It  was  al- 
so shown  that  Sophia  was  very  economical, 
dressed  very  plainly,  and  Indulged  in  no  lux- 
uries of  any  kind. 

Counsel  for  appellants  insists  with  much 
earnestness  that  the  evidence  is  insufficient 
to  sustain  the  finding  of  the  chancellor  and 
presents  la  substance  the  following  argu- 
ment: Evidence  of  mental  incapacity  was  not 
admissible  because  mental  Incapacity  was  not 
relied  on  as  a  ground  for  cancellation.  The 
only  fraud  relied  on  by  Sopbla  Orone  in  her 
lifetime  was  the  claim  that  she  was  Induced 
to  sign  a  deed  Instead  of  a  contract  having 
the  same  legal  effect.  This  did  not  constitute 
fraud  in  law,  and  was  not  available  as  a 
ground  for  cancellation  for  the  further  rea- 
son that  Sophia  subsequently  executed  the 
mortgage  to  LefBngwell,  which  referred  to 
the  deed  which  she  had  made  to  Tussey. 
Upon  the  death  of  SoiAia,  her  heirs  abandon- 
ed the  only  ground  which  she  relied  on  for 
canceling  the  deed,  and  alleged  nndue  influ- 
ence '  and  fraud.  The  fraud  relied  on  was 
that  she  cwiveyed  the  property  to  Tussey  In 
consideration  of  his  promise  to  marry  her. 


es  say  that  Sophia  had  only  the  mind  of  a  ]  The  evidence  fails  to  show  such  a  promise. 


child ;  one  witness  deposing  that  she  impress' 
ed  him  as  being  "half  nutty."  On  the  other 
hand,  a  number  of  witnesses  say  that  Soplila 
•  had  a  good  average  mind,  and  knew  perfectly 
well  how  to  manage  her  business  and  take 
care  of  herself.  Other  witnesses  say  that 
Sophia  told  them  that  she  was  too  old  for 
Burt,  and  would  be  glad  for  him  to  find 
some  nice  girl  who  would  make  him  a  good  !  Tussey  agreed  to  assume  a  mortgage  of 
wife.  In  addition  to  this,  there  are  circum-  ■  $1,200,  and  street  assessments  of  over  $500, 
stances  from  which  it  may  be  Inferred  that  which  was  substantially  the  full  value  of  the 


There  was  substantial  evidence  that  the  cash 
consideration  was  fully  paid  but,  even  If  it 
was  not  paid,  Sophia's  expectancy  in  the 
property  amounted  to  alM>ut  OO'b/jj,  per 
cent.,  thus  leaving  the  remainder  worth  about 
.34«5/ioo  per  cent,  or  about  $1,715.50  as  the 
property  was  worth  about  $5,000.  In  con- 
sideration of  an  interest  worth  this  amount. 


Sophia   was  being  pressed  to  pay  the  out-  i  property. 


That  being  true,  the  transaction 
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was  fair,  and  there  is  no  reason  why  the 
deed  should  be  set  aside. 

[1]  While  It  Is  true  that  a  deed  will  not 
be  canceled  for  mental  Incapacity  unless 
pleaded,  yet,  Inasmuch  as  a  person  of  feeble 
understanding  is  not  as  able  to  withstand  the 
artlflces,  importunities,  and  dominion  of 
another  as  a  person  of  common  understand- 
ing, it  Is  well  settled  that  eridence  of  men- 
tal incapacity  is  admissible  on  the  question 
of  undue  influence.  Somes  t.  Sliinner,  16 
Mass.  348. 

[2,  3]  The  property  in  question  was  worth 
about  $5,000,  and,  if  It  had  been  shown  by 
satisfactory  evidence  that  the  cash  consider- 
tlon  had  been  paid,  it  is  clear  that  the  gran- 
tor would  have  received  the  full  considera- 
tion for  the  proi)erty,  and  there  would  be  no 
ground  on  which  to  cancel  the  deed.  But  the 
evidence  that  the  cash  consideration  was  ac- 
tually paid  is  by  no  means  persuasive.  It  is 
not  probable  that  Tussey  would  have  advanc- 
ed sums  lu  sufficient  amount  to  aggregate 
$2,500  without  taking  some  evidence  of  the 
indebtedness.  The  witness  who  claims  to 
have  seen  Tussey  pay  several  sums,  of  from 
$50  to  $75  each  to  Sophia,  is  not  clear  as  to 
the  amounts  paid  or  the  purpose  for  which 
they  were  paid.  The  witness  who  attempted 
to  sell  the  machine  merely  gathered  from  the 
conversation  that  occurred  between  Tussey 
and  Sophia  that  she  had  a  considerable  sum 
of  money  belonging  to  Tussey.  However,  he 
states  no  facts  justifying  this  impression.  It 
does  not  appear  that  she  had  such  a  sum  in 
bank,  and  it  is  not  probable  that  she  had 
such  a  large  amount  around  the  house.  On 
the  other  hand,  the  circumstances  that  she 
lived  very  economically  and  spent  but  little 
strongly  tends  to  show  that  no  sums  were 
advanced,  unless  for  the  purpose  of  paying 
Tussey's  board.  Eliminating,  then,  the  cash 
consideration,  we  find  that  the  house  was  con- 
jveyed  to  Tussey  in  consideration  of  his  assum- 
ing the  lien  indebtedness,  amounting  to  about 
two-flfths  of  its  value,  and  for  which  the 
property  itself  was  liable.  The  only  consid- 
eration, therefore,  whi<A  Sophia  was  to  re- 
ceive was  the  right  to  enjoy  the  property  as 
a  home  during  her  lifetime,  subject  to  the 
control  of  the  property  by  Tussey.  In  view 
of  the  fact  that  Sophia  had  merely  a  home 
in  the  property  for  a  lifetime,  and  the  prop- 
erty was  to  be  controlled  by  Tussey,  the  es- 
tate which  she  reserved  was  not  a  life  es- 
tate in  the  entire  property,  but  a  mere  right 
to  occupy  only  such  portions  of  it  as  were 
reasonably  necessary  for  the  purpuses  of  a 
home.  That  being  true,  it  cannot  be  said 
that  the  estate  which  Sophia  reserved  was 
worth  anything  like  the  amount  claimed  by 
counsel  for  appellants. 

[4]  While  it  may  be  true  that  the  evidence 
does  not  clearly  establish  that  Sophia  con- 
veyed the  property  to  Tussey  in  considera- 


tion of  bis  promise  to  marry  her,  there  can 
be  no  doubt  that  she  had  a  deep  affection 
for  him  even  if  she  was  not  actually  in  love 
with  him.  This  is  shown,  not  only  by  many 
years  of  devotion  and  by  unusual  manifesta- 
tions of  afTection  in  the  presence  of  others, 
but  by  her  jealousy  of  Tussey's  former  sweet- 
heart and  of  his  wife  after  they  were  mar- 
ried. Furthermore,  her  entire  confidence  in 
Tussey  is  shown  by  the  fact  that  when  his 
sweetheart  threat«ied  to  sue  her  for  slander, 
she  intrusted  him  with  the  settlement  of  the 
matter.  And  even  if  the  evidence  does  not 
show  that  Sophia  was  of  feeble  understand- 
ing, it  does  show  that  she  was  a  simple-mind- 
ed, confiding  woman  of  less  than  average  in- 
telligeace.  Viewing  the  transaction  in  the 
light  of  the  fact  that  the  deed  recites  a  casli 
consideration,  which  was  not  paid,  which  Is 
of  itself  a  badge  of  fraud,  and  of  the  further 
fact  that  a  simple-minded  woman  for  a 
plainly  inadequate  consideration,  conveyed 
all  of  her  property  to  a  young  man  who  liv- 
ed in  the  same  household  and  ^oyed  her 
confidence  and  affection,  up<m  terms  which 
were  advantageous  to  him,  and  which  might 
prove  very  disastrous  to  her  if  be  failed  to 
discharge  an  assumed  lien  on  the  premises, 
we  conclude  that  the  circumstances  are  such 
as  to  raise  a  strong  presumption  of  fraud 
and  undue  Influence,  which  presumption  has 
not  been  overcome  by  satisfactory  evidence. 
That  being  true^  we  see  no  reason  to  disturb 
the  finding  of  the  chancellor. 
Judgment  affirmed. 


BRYANT  V.   GREEN. 
(Court  of  Appeals  of  Kentucky.    Dec.  2, 1921.) 

1.  Vendoj*  and  purchaser  <S=3l  12(1)— Purchas- 
er In  possession  must  rely  on  warranty,  and 
cannot  resdnd  becanse  title  not  as  repre- 
sented. 

In  the  absence  of  frand,  insolvency,  or  non- 
residence  of  a  vendor,  a  vendee  in  peaceable 
possession  of  the  granted  premises,  under  a 
conveyance  containing  a  covenant  of  general 
warranty,  cannot  rescind  when  sued  for  the 
purchase  money,  though  the  vendor  represent- 
ed his  title  as  perfect  when  in  fact  it  was  not, 
but  must  pay  the  money  and  rely  on  the  cove- 
nant of  warranty,  especially  where  the  ven- 
dor has  offered  to  do  everything  he  could  to 
correct  any  defect  in  the  title. 

2.  Vendor  and  purchaser  €=>3 14(2)— Purchas- 
er asking  rescission  held  to  have  sufDclently 
alleged  fraud. 

In  a  *vendor'8  action  on  purchase -money 
notes  and  to  enforce  his  lien,  allegations  by 
defendant  that  plaintiff  falsely  and  fraudu- 
lently represented  he  bad  a  good  and  perfect 
title  and  was  seized  in  fee  simple,  when  in 
fact  be  had  no  title,  that  the  misrepresenta- 
tions were   knowingly  made  and  relied  on  by 
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defendant  and  that  the  land  belonged  to  cer- 
tain third  persons  therein  named,  snfBciently 
alleged  frand  as  a  basis  for  rescission. 

3.  Venitor  and  purchaser  €s344-^Wh»re  re- 
scission sMight  by  vendee,  evidence  held  In- 
sufficient,to  show  fraud. 

Evidence  Acid  insufficient  to  show  that  a 
Tendor,  whose  record  title  was  imperfect,  in 
that  his  father  had  no  deed,  but  only  a  bond 
for  title,  and  whose  deed  to  the.  yendec  con- 
tained an  inaccnrate  description,  was  guilty  of 
any  fraud  warranting  rescission. 

4.  Vendor  and  purchaser  €=>308(8)— Purchas- 
er obtaining  quitclaim  deed  from  heirs  of 
former  owner  without  standtng  to  resist  pay- 
ment of  price. 

Where  a  vendor's  record  title  was  defec- 
tive, in  that  his  father,  from  whom  he  ob- 
tained title  had  no  deed,  but  only  a  bond  for 
title,  but  the  father  bad  claimed  and  exercised 
undisputed  and  complete  control  of  it  to  a 
marked  boundary  for  about  50  years,  and  no 
one  else  bad  ever  claimed  to  own  the  land,  and 
no  one  ever  attempted  or  threatened  to  oust 
the  vendee,  and  the  heirs  of  the  former  rec- 
ord owner  knew  of  the  title  bond,  the  vendee 
did  not,  by  procuring  a  quitclaim  deed  from 
sach  heirs,  acquire  any  standiog  in  CQuity  or 
at  law  to  resist  payment  of  the  price  while 
retaining  possession  of  the  land. 

5.  Vendor  and  purchaser  9=3>3S  —  Purchaser 
not  entitled  to  rescind  because  of  erroneous 
recital  that  land  was  part  of  certain  tract. 

Where  the  recital  in  a  deed  that  the  land 
was  part  of  a  certain  tract  to  which  the  gran- 
tor had  a  perfect  record  title  was  not  insert- 
ed for  any  fraudulent  purpose,  but  simply  to 
comply  with  the  statute  requiring  a  statement 
of  die  source  of  the  grantor's  title  to  au- 
thorize recording  of  the  deed,  and  the  gran- 
tee was  not  deceived  thereby,  and  the  identity 
of  the  land  he  thought  he  was  buying  was  not 
affected,  the  fact  that  such  recital  was  un- 
true did  not  warrant  a  rescission. 

6.  Vendor  and  purchaser  ®=>300  —  Purchaser 
not  entitled  to  recoup  as  for  shortage,  when 
erroneous  description  duo  to  mistake,  whioh 
could  be  corrected. 

Where  the  misdescription  of  the  boundaries 
of  land  id  a  deed  as  a  result  of  which  the 
deed  did  not  cover  all  the  land  intended  to  be 
conveyed  was  due  to  the  omission  of  certain 
calls  in  copying  them  from  an  earlier  deed 
and  the  grantor  offered  to  execute  a  corrected 
deed,  the  mistake  did  not  entitle  the  grantee 
to  recoup  as  for  a  shortage  in  acreage,  but 
simply  to  have  a  corrected  deed. 

7.  Vendor  and  purchaser  «=s>3l8  —  Decree 
should  have  required  delivery  and  accept- 
ance of  corrected  deed. 

Where  a  vendee  sued  on  the  purchase-mon- 
ey notes,  and  to  enforce  the  vendor's  lien 
asked  cancellation  and  resdssion  and  recoup- 
ment for  a  shortage,  but  also  prayed  general- 
ly for  all  equitable  relief  to  which  be  was  en- 
titled, and  a  corrected  deed  refused  by  him 
was  not  offered  formally  or  by  pleading,  the 
decree,  upon  its  becoming  apparent  that  there 
was  a  mistake  in  the  first  deed,  should  have 


required  the  delivery  and  acceptance  of  a 
correctly  describing  the  land. 
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Appeal  from  Circuit  Court,  Laurel  County. 

Action  by  J.  F.  Bryant  against  Leonard 
Green.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed,  with  directions. 

Geo.  G.  Brock  and  H.  C.  Clay,  both  of  Lon- 
don, for  appellant. 

Hazlewood  &  Johnson,  of  London,  for  ap- 
pellee. 

CLARKE,  J.  On  March  5,  1918,  the  appel- 
lant sold  and  conveyed  by  deed  of  general 
warranty  to  appellee  a  described  tract  of 
land,  stated  to  contain  SSV^  acres,  in  consid- 
eration of  $400,  of  which  $150  was  paid  cash 
in  hand.  For  the  remainder  of  the  purchase 
money  appellee  executed  and  delivered  to  ap- 
pellant two  notes  for  $125  each,  due  in  two  and 
four  months,  and  to  secure  their  payment  a 
lien  was  retained  in  the  deed.  Appellee  took 
possession  of  the  land  under  the  deed,  which 
he  promptly  placed  to  record. 

No  part  of  either  of  the  purchase-money 
notes  having  been  paid,  appellant  Instituted 
this  action  against  appellee  after  the  laat  one 
became  due  to  recover  judgment  for  the 
amount  thereof,  with  interest  and  costs,  and 
to  enforce  the  lien  retained  in  the  deed.  Ap- 
pellee filed  answer  and  counterclaim,  denying 
liability  on  his  notes,  and  asking  that  they 
and  appellant's  deed  to  him  be  canceled,  and 
that  he  recover  of  appellant  the  $150  paid 
him  on  the  land.  The  grounds  asserted  for 
this  relief  are,  in  substance,  that  appellant 
falsely  and  fraudulently  represented  to  him 
that  he  bad  good  and  perfect  title  to  the  land, 
and  was  seized  of  same  in  fee  simple,  when 
in  fact  he  had  no  title  thereto ;  that  the  mis- 
representations were  knowingly  made  by  ap- 
pellant, and  relied  upon  by  appellee;  that 
the  land  was  the  property  of  Giles  Whitaker's 
heirs  In  part,  and  that  Jarvls  and  Mayme 
Jackson  owned  the  remainder.  Appellant  by 
responsive  pleading  denied  all  of  these  allega- 
tions, and  by  amended  petition  made  the 
heirs  of  Whitaker  and  the  Jacksons  parties, 
and  called  uiton  them  to  assert  their  claims, 
if  any  they  had.  The  Jacksons  answered,  dis- 
claiming any  Interest  in  the  land.  By  fur- 
ther amended  answer  and  counterclaim,  ap- 
pellee alleged  a  shortage  of  about  60  per  cent, 
in  the  acreage,  and  sought  recoupment  there- 
for, including  $44.25  he  alleged  he  had  paid 
to  the  Jacksons  for  a  quitclaim  deed  to  the 
same  land,  in  the  event  he  was  not  granted  a 
cancellation  and  restitution. 

An  amended  reply  traversing  these  allega- 
tions completed  the  issues,  and  upon  a  sub- 
mission the  chancellor  canceled  appellee's 
notes  and  the  deed,  and  gave  Judgment  a- 
gainst  appellant  for  the  $150,  with  interest 
and  costs,  and  ordered  the  land  sold  to  satis- 
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ty  same ;  and  it  Is  to  reverse  this  JHdsmeat 
that  this  appeal  has  been  pix>Becuted. 

Before  considering  the  evidence  in  which, 
though  voluminous,  there  is  but  little  conflict, 
we  will  dispose  of  the  diverse  contentions  as 
to  the  applicable  law. 

[1}  For  appellant  it  is  Insisted  that,  in  the 
absence  of  fraud  or  Insolvency  or  nonresi- 
dence  of  the  vendor,  a  vendee  in  the  peaceable 
possession  of  the  granted  premises  by  virtue 
of  a  conveyance  containing  a  covenant  of 
general  warranty  is  not  entitled  to  a  rescis- 
sion of  the  contract  when  sued  for  the  pur- 
chase money,  although  the  vendor  at  the 
time  of  the  sale  may  har^  represented  his 
title  as  perfect  when  in  fact  it  was  not ;  and 
that  in  such  a  case  the  vendee  must  pay  the 
money  and  rely  upon  the  covenant  of  war- 
ranty in  case  of  an  eviction.  This  rule  of 
law  is  stated  in  almost  these  exact  words 
upon  authority  of  many  cases  there  cited,  in 
English  V.  Tliomasson,  82  Ky.  280,  6  Ky.  taw 
Bep.  267,  and  the  following  cases,  among 
many  others,  are  to  the  same  effect :  Vance 
V.  House's  Heirs,  6  B.  'Mon.  537;  Buford's 
Adm'r  V.  Guthrie,  77  Ky.  (Xi  Bush)  «90: 
Knight's  Adm'r  v.  Scbroader,  148  Ky.  610, 
147  S.  W.  378;  Ison  v.  Sanders,  163  Ky.  605, 
174  S.  W.  505 ;  Vaughn  v.  Wells,  180  Ky.  485, 
2(B  S.  W.  191;  Sellards  v.  Adams,  190  Ky. 
723,  228  S.  W.  424.  These  cases  and  others 
cited  In  them,  supporting  this  principle  of 
law,  range  from  among  the  earliest  to  nearly 
the  latest  of  the  reported  cases  from  this 
court,  and  we  have  been  unable  to  find  any 
local  case  that  questions  the  soundness  of 
the  above  statement  of  the  law.  AU  of  the 
Kentucivy  cases  cited  and  relied  upon  by  ap- 
pellee will  be  found  upon  examination  to 
have  granted  the  vendee  relief  against  his 
purdiase-money  notes  before  eviction  upon 
some  one  of  the  grounds  enumerated  above, 
viz.  fraud,  insolvency,  or  nonresldency  of  the 
raiior,  except  Am^'ican  Ass'n  v.  Short,  97 
Ky.  1502,  30  S.  W.  978,  17  Ky.  Law  Rep.  626, 
where  the  rule  was  recognized  and  relief 
granted  because  of  peculiar  provisions  of  the 
deed  as  to  payments,  and  two  cases  not  ofii- 
dally.  reported,  Wilson  v.  Suggett's  EJx'rs, 
10  8.  W.  382, 10  Ky.  Law  Rep.  731,  and  Payn- 
ter  ▼.  Ballenger,  2  Ky.  Op.  228,  in  neither  of 
which  does  it  appear  that  there  was  any  cov- 
enant of  warranty,  and  neither  contains  any 
reference  to  the  above  rule. 

The  first  of  the  last  two  opinions  begins 
with  the  statement  that,  "This  record  pre- 
aeats  a  confused  state  of  case.  So  much  so 
that  it  is  diliicult,  if  not  impossible,  to  arrive 
at  a  conclusion  altogether  satisfactory  as  to 
the  rights  of  the  parties,"  and  without  cita- 
tion of  authority  upon  the  evidence  sustains 
the  Judgment  of  the  chancellor,  allowing  the 
vendee  a  rebate  on  the  purchase  price,  but 
ret'uijing  a  cancellation  and  recovery  of  the 
amount  paid  the  vendor.  The  other  of  these 
opinions,  but  a  brief  memorandum,  does  not 


even  disclose  whether  or  not  any  deed  or  even 
a  title  bond  had  been  executed.  It  is  there- 
fore clear  that  the  law  as  above  stated  must  be 
applied  to  the  pleadings  and  facts  of  this 
case  in  so  far  as  a  cancellation  and  judgment 
against  appellant  for  the  $150  are  concerned. 

[2,  3]  It  is  not  alleged  that  appellant  is  In- 
solvent or  a  nonresident,  and  since  appellee 
bad  not  been  evicted  the  only  basis  for  this 
relief  is  fraud,  and  even  this  appellant  Insists 
is  not  sufficiently  alleged,  biit  in  this  we  think 
he  is  mistaken.  There  is,  however,  no  ev- 
idence whatever  of  actual  fraud,  and,  be- 
sides, appellant  has  offered  to  do  everything 
he  could  to  correct  any  mlstalie,  and  these 
offers  have  been  refused  by  the  appellee. 

When  appellee  first  complained  of  the  title 
appellant  offered  to  return  his  notes  and  the 
$150  if  api>ellee  would  reconvey  the  land  to 
him;  and  when  appellant  later  complained 
that  his  deed  did  not  cover  all  of  the  land 
sold  him,  appellee  and  his  wife  executed  and 
offered  to  deliver  to  appellee  a  new  deed 
covering  the  land,  it  having  developed  that 
some  of  the  calls  had  been  inadvertentl}' 
omitted  from  the  first  deed,  which  was  pre- 
pared by  appellant  as  appellee  read  him  the 
calls  from  appellant's  deed  from  one  Williams 
for  this  identical  tract 

Appellant  testifies  that  be  explained  fully 
the  condition  of  his  title  which  he  then  as 
now  believed  to  be  good  and  sufficient,  while 
appellant  testifies  that  the  only  representa- 
tion made  by  appellant  leading  up  to  the 
trade  was,  "He  said  he  was  able  to  make  me 
a  warranty  title."  Asked,  "Is  that  all  he  said 
about  It?"    he  answered: 

"Tliat  is  all  that  he  said  to  me  about  title. 
Well,  he  said  further  that  his  father  had 
deeded  to  him  all  the  land  be  owned  on  Sinking 
creek  and  he  was  able  to  make  me  a  good  ti- 
ae." 

[4]  Appellant's  father  had  conveyed  to  him 
all  the  land  he  owned  on  this  creek  about  400 
acres  except  the  land  Involved  and  this  he 
had  deeded  to  one  Williams  who  later  deeded 
it  to  appellant  and  both  of  these  deeds  con- 
tained covenants  of  general  warranty,  and  of 
these  transactions  appellee  knew,  as  Is  clear- 
ly shown.  There  is  therefore  absolutely  no 
evidence  of  fraudulent  representations,  un- 
less it  be  found  in  appellant's  statement  that 
he  was  able  to  make  a  warranty  title.  The 
only  alleged  flaw  in  his  title  is  due  to  the  tact 
that  his  father,  F.  F.  Bryant,  had  no  deed  to 
the  land,  but  it  is  conclusively  established  by 
competent  proof  that  he  did  have  a  title  bond 
therefor  from  the  legal  owner  Jarvls  Jackson, 
Sr.,  executed  in  1872,  1873,  or  1874,  and  that, 
though  not  residing  upon  the  land  covered  by 
the  title  bond,  but  upon  an  adjoining  tract 
known  as  the  Coleman  tract,  he  alone  claim- 
ed nnd  excrcisf>d  undisputed  and  complete 
control  of  it  to  a  marked  boundary  for  about 
50  years;  nnd  that  to  this  day  no  one  else  has 
ever  claimed  to  own  it  except  F.  F.  Bryant 
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and  hla  vendees,  tmtll  aXtet  appellee  pur- 
chased and  got  possession  of  it  from  appel- 
lant he  procured  a  grandson  and  granddaugh- 
ter of  Jarvls  Jackson  to  execute  to  him  a 
quitclaim  deed  to  it  tor  $44.25. 

This  grandson  of  Jarvis  Jackson  not  only 
filed  his  answer  herein  disclaiming  any  in- 
terest in  this  laud,  but  testified  that  he  had 
never  claimed  to  own  it,  although  covered  by 
his  grandfather's  title  papers;  that  his 
l^andfather  died  4  or  5  years  before  his  fa- 
ther, who  died  in  18S9,  and  that  he  and  his 
Bister  had  inherited  through  their  father  all 
that  their  grandfather,  Jarvis  Jackson,  own- 
ed at  his  death.  He  further  testified :  That, 
while  he  did  not  know  that  his  grandfather 
bad  executed  a  title  bond  to  F.  F.  Bryant, 
his  mother,  as  administratrix  of  bis  father, 
bad  In  1880  a  map  made  of  all  the  lands  In- 
borited  and  owned  by  his  father  as  only  heir 
of  Jarvis  Jackson  in  this  neighborhood,  and 
that  this  400-acre  tract  was  designated  as 
tract  No.  73,  and  Indorsed  "Jarvis  Jackson 
to  F.  F.  Bryant"  on  that  map  covering  about 
44,000  acres  acd  containing  about  200  tracts, 
many  of  which  had  been  sold  by  title  bond, 
and  that — 

"I  have  seen  it  there;  yes,  sir.  I  heard  it 
was  a  bond  given  to  Bryant,  and  that  they  had 
It  in  posiiesslon,  and  we  couldn't  get  a  chance 
to  sne  on  it." 

That  neither  the  Jacksons  nor  any  <Hie 
else  except  F.  F.  Bryant  and  his  vendees  had 
ever  made  any  claim  to  this  land  since  F.  F. 
Bryant  claimed  to  have  bought  it  of  Jarvis 
Jackson  is  throughly  established,  in  fact  not 
denied;  nor  does  appellee  even  claim  that 
any  one  ever  attempted  or  even  threatened  to 
oust  him  of  the  title  and  possession  he  ac- 
quired from  appellant.  It  is  therefore  per- 
fectly clear  that  his  main,  if  not  his  sole,  pur- 
pose in  procuring  the  quitclaim  deed  from 
the  Jacksons  who  confessedly  held  the  bare 
legal  title  to  the  land  was  to  use  It  to  avoid 
payment  of  his  notes  to  appellant,  at  the 
same  time  holding  on  to  the  iwssesslon  he  ac- 
quired tmder  the  deed  from  appellant;  and 
fbe  result  of  the  Judgment  of  the  chancellor 
Is  to  leave  him  in  iMssession  of  the  land  with- 
out cost  and  of  the  legal  title  as  well,  for 
which  he  paid  only  $44.25  to  the  holders  of 
the  bare  legal  title,  who  did  not  claim  any 
beneficial  Interest  in  the  land.  A  more  in- 
equitable result  to  appellant  who  has  acted  in 
perfect  good  faith  throughout  could  not  be 
imagined. 

[B]  The  quitclaim  deed  procured  from  the 
Jacksons  under  such  circumstances  cannot, 
nnder  the  authorities  cited  above,  give  to  ap- 
pellee any  standing  in  equity  or  at  law  against 
appellant;  and,  regardlesss  of  whether  the 
deed  conveyed  a  perfect  title  or  not,  the  Judg- 
ment must  be  reversed,  unless  because  of  the 
fact  that  the  deed  recites  that  the  land  con- 
veyed is  a  part  of  the  Coleman  tract  to  which 
appellee  had  a  perfect  record  title  when  it 
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was  not  a  part  of  that  tracts  but  lies  wholly 
within  the  Jarvis  Jackson  land,  to  which  ap- 
Iiellant  did  not  have  a  perfect  record  title 
because,  as  explained  above,  his  father  did 
not  have  a  deed  to  it  from  Jackson.  But  as 
the  evidence  shows,  this  was  not  a  considera- 
tion in  the  trade,  but  was  Inserted  in  the 
deed  simply  to  comply  with  our  statute  that 
a  deed  to  be  recordable  must  contain  a  state- 
ment of  the  source  of  grantor's  title  as  was 
understood  by  the  parties.  Appellee  admits 
he  purchased  the  tract  of  land  shown  to  him 
by  Its  marked  boundaries  on  the  ground,  and 
that  appellant's  only  representation  was  that 
he  could  make  him  a  "warranty  title."  The 
evidence  shows  that  the  Coleman  tract  lies 
whoUy  within  the  lands  covered  by  the  title 
bond  from  Jackson  to  F.  F.  Bryant;  that  It 
had  never  been  surveyed  until  after  this  suit 
was  filed,  and  no  one  knew  until  then  wheth- 
er It  covered  the  land  Involved  or  not,  and 
there  Is  no  evidence  that  the  statement  with 
reference  to  the  Coleman  deed  was  inserted 
for  a  fraudulent  purpose,  or  that  appellee 
was  deceived  thereby,  and  It  does  not  in  any 
way  affect  the  identity  of  the  land  appellee 
thought  he  was  buying.  We  are  therefore  of 
the  opinion  this  matter  cannot  affect  this 
branch  of  the  case. 

[1]  Nor  can  it  affect  the  other  branch  of  the 
case  with  reference  to  the  amount,  if  any- 
thing, appellee  was  entitled  to  recover  tor  the 
alleged  shortage  In  the  acreage,  to  which  we 
will  now  address  our  attention.  The  proof 
shows  that  the  description  in  the  deed  to  ap- 
pellee does  not  close  or  describe  one  continu- 
ous boundary  or  cover  all  of  the  land  appel- 
lant sold  and  intended  to  convey  to  appellee. 
The  fifth  line  crosses  the  first  line,  which  is 
correctly  described,  as  does  the  seventh  line, 
and,  surveyed  according  to  its  calls,  the  deed 
covers  only  about  35  acres  of  the  88%  acres 
intended  to  be  conveyed,  and  that  the  par- 
ties, who  in  conjtmction  prepared  It,  believed 
it  covered.  Appellant  confesses  the  mistake 
which  according  to  his  testimony  resulted 
from  Incorrectly  copying  the  calls  from  his 
deed  from  WUIiams,  and  which  he  offered 
to  correct  There  Is  no  evidence  that  the 
boundary  sold  and  that  the  parties  thought 
was  being  conveyed  does  not  contain  the 
88%  acres,  and  upon  the  evidence  in  this  case 
appellee  did  not  manifest  a  right  to>recover 
for  a  shortage  in  acreage,  but  simply  that  his 
deed,  due  to  a  mutual  mistake,  did  not  cover 
all  of  the  land  he  bought. 

[7]  That  he  was  entitled  upon  the  evidence 
to  have  his  deed  corrected,  and  no  more,  is 
manifest,  and,  although  he  did  not  ask  it  spe- 
cifically, he  prayed  generally  for  all  equitable 
relief  to  which  he  was  entitled;  and,  al- 
though he  did  not  accept  the  corrected  deed 
which  appellant  offered  him,  as  this  offer  was 
not  made  formally  or  by  pleading,  the  chancel- 
lor In  an  equitable  adjustment  of  the  whole 
matter  should  have  required  appellant  to 
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dellrer  and  appellee  to  accept  a  deed  correct- 
ly describing  the  true  boundary  meant  to  be 
oonTeyed,  and  about  vrtilch  there  is  no  dis- 
pute, and  appellant  should  then  bare  been 
granted  the  relief  sought  in  his  original  peti- 
tion, including  costs,  and  appellee's  counter- 
claim as  amended  should  have  been  dismissed. 
Wherefore  the  judgment  is  reversed,  with 
directions  to  enter  a  Judgment  in  conformity 
herewith. 


HARRIS  V.  HARVEY. 

(Court  of  Appeals  of  Kentucky.    Dec.  6, 1921.) 

Contracts  ®=>2I2(2)— Mortaage*  held  to  have 
waited  reasonable  time  as  agreed  before  en- 
forcing order  of  salew 
Where  a  chattel  mortgagee,  after  obtaining 
judgment  in  hie  suit  to  enforce  his  mortgage 
lien,  agreed,  in  consideration  of  a  part  payment, 
to  wait  awliile  longer  before  enforcing  the  order 
of  sale  to  give  the  mortgagor  an  opportunity 
to  pay  the  balance  of  the  debt  by  operating  a 
sawmill,  but  the  mortgagor  for  seven  months 
made  no  effort  to  begin  operations,  and  the  in- 
debtedness was  increasing,  and  the  security 
depreciating  in  value,  a  finding  was  warranted 
that  the  mortgagee  had  waited  a  reasonable 
length  of  time. 

Appeal  from  Circuit  Court,  Metcalfe  Coun- 
ty. 

Action  by  Burr  Harris  against  J.  B.  Har- 
vey. From  a  judRment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

R.  L.  Smith  and  G.  B.  Stone,  both  of  Ed- 
montcm,  for  appellant. 
J.  W.  Kinnlard,  of  Edmonton,  for  appellee. 

CIiA\",  J.  J.  B.  Harvey  was  surety  on 
two  notes,  one  for  $300,  dated  March  14, 1913, 
and  one  for  $400,  dated  April  21,  1913,  which 
Burr  Harris  had  executed  to  the  Deposit 
Bank  of  Monroe  county.  To  secure  Harvey 
against  loss,  Harris  executed  to  him  a  mort- 
gage on  a  sawmill,  a  lot  of  sawlogs,  a  yoke 
of  cattle,  etc.  No  payments  were  made  on 
the  notes  which  were  renewed  from  time  to 
time.  During^tbe  summer  of  1914,  and  when 
flie  notes  were  past  due,  Harvey  took  up 
the  notes  by  executing  his  Individual  note 
to  the  bank.  Thereupon  he  filed  suit  to  en- 
lorce  liis  mortgage  licii.  The  Trigg  National 
Bank  of  Glasgow  had  a  prior  mortgage  on 
the  property  to  secure  a  debt  of  $200.  The 
bank  of  Summer  Shade,  Ky.,  also  held  a 
mortgage  on  the  yoke  of  cattle  and  the  lot 
of  sawlogs  for  a  debt  of  about  $200.  This 
mortgage  was  inferior  to  Harvey's  mortgage. 
The  Trigg  National  Bank  and  the  bank  of 
Summer  Shade  eiic-h  filed  suit  in  the  same 
court.  The  cases  were  consolidated,  and 
judgments  rendered  by  default.    In  the  month 


of  September  Harris  sold  a  half  Interest  in 
some  property  which  he  had  in  Tennessee 
and  transfered  the  purchase-money  notes, 
amounting  to  $500,  to  Harvey.  The  order  of 
sale  rendered  in  the  consolidated  action  was 
not  enforced  until  April,  1915,  when  Harvey 
purchased  the  property. 

In  the  year  1916  Harris  sued  Harvey  for 
damages.  The  basis  of  the  action  was  a 
violation  of  an  alleged  contract  by  which 
Harvey  agreed.  If  Harris  would  pay  $500  on 
the  d^t,  that  he  would  permit  Harris  to  re- 
deem the  property  by  retaining  the  mill  and 
sawing  and  delivering  to  Harvey  enough  lum- 
ber to  discharge  the  balance  of  the  debt  The 
action  was  brought  and  tried  in  equity,  and 
on  final  hearing  plaintiff's  petition  was  dis- 
missed, and  he  appeals. 

Harris  testified  in  substance  that,  when  he 
paid  the  $500  to  Harvey,  Harvey  agreed  that 
he  would  not  raise  any  execution  on  the  Judg- 
ment, but  that  he  would  finance  the  operation 
of  the  mill,  and  that  they  would  saw  about 
95,000  feet  of  logs  and  timber  which  Harvey 
would  either  buy  or  sell  to  others,  and  that, 
if  this  quantity  of  timber  was  not  sufficient 
to  pay  off  the  indebtedness,  they  would  buy 
more  timber  until  the  debt  was  paid.  Har- 
ris admits,  however,  that  after  the  alleged 
agreement  was  made  be  never  operated  the 
mill,  but  claims  that  he  did  not  because  Har- 
vey failed  to  furnish  the  money,  and  he  was 
unable  to  get  the  money  elsewhere.  Harvey 
admits  writing  to  Harris  that,  if  Harris 
would  pay  the  $500  on  the  debt,  he  would 
"draw  the  suit"  and  wait  on  him  a  while 
longer,  but  denies  that  he  agreed  to  finance 
the  operation  of  the  mill.  He  further  says 
that  he  did  wait  on  him  for  several  months. 
In  the  meantime  Harris  failed  to  start  tbe 
mill,  and,  there  being  no  shed  over  the  mill, 
it  was  fast  depreciating  in  value.  Not  only 
so,  but  the  prior  lien  was  increasing  in 
amount,  and  the  logs  which  Harris  had  con- 
tracted for  were  rotting.  As  Harris  made 
no  effort  to  start  the  mill,  the  order  of  sale 
was  enforced.  Not  only  so,  but  after  he  pur- 
chased the  mill  he  gave  Harris  the  right  to 
redeem  it  at  any  time  before  the  sale  bond 
became  due.  In  view  of  the  fact  that  Har- 
ris reported  to  Bowles  that  Harvey  was  to 
finance  Iiim,  and  to  Harvey  that  Bowles  was 
to  finance  him,  and  that  each  of  them  had 
already  financed  him  to  his  sorrow,  we  are 
not  inclined  to  believe  that  Harvey  agreed 
to  furnish  the  money  necessary  to  operate 
the  mill.  It  may  be  conceded  that  Harvey, 
in  consideration  of  the  payment  of  $500  ou 
the  debt,  agree  to  "draw  the  suit"  and  wait 
a  while  longer  on  Harris  in  order  to  give 
Harris  an  opportunity  to  pay  the  balance  of 
the  debt  by  operating  the  mill.  But,  as  Har- 
ris made  no  effort  during  a  period  of  seven 
months  to  begin  operations,  and  in  the  mean- 
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time  tbe  prior  mortgage  indubtedness  was 
increasing,  and  tbe  security  was  fast  depre- 
dating in  value,  we  are  not  prepared  to  say 
that  Harvey  did  not  wait  on  Harris  for  a  rea- 
sonable length  of  time.  We  therefore  con- 
clude that  the  evidence  as  a  whole  supports 
the  finding  of  the  chancellor. 
Judgment  aifirmed. 


CUNDiFF  V.   CITY   OF   0WEN8B0R0. 

(Court  of  Appeals  of  Kentucky.    Dec.  6, 1921.) 

I.  Negilgence  ^=356(1)— "Proximate  cause"  of 

Injury. 
That  which  stands  next  in  causation  to  the 
effect,  not  necessarily  in  time  or  space,  but  in 
causal  relation,  is  the  "proximate  cause"  of  an 
injury,  accident,  or  event. 

[Ed.  Note.— For  other  definiti<>ns,\  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 


2.  Negligence  <S=»59— Proximate  cause  Is  cause 
reasonaJ>ly  expected  to  lead  to  result. 

That  cause  which  naturally  leads  to,  and 
might  reasonably  have  beeta  expected  to  lead  to, 
a  result,  is  its  proximate  cause. 

3.  Electricity  €=>I6(7)  —  Defective  pole  not 
eause  of  accident  from  frightened  mules  run- 
ning into  pole  and  knocking  It  down. 

Where  a  team  of  mules,  becoming  frighten- 
ed, turned  from  the  roadbed  upon  a  grass  plot 
between  the  curb  and  tbe  pavement,  where  no 
team  or  vehicle  was  supposed  to  be,  and  struck 
an  electric  light  pole,  which  fell  and  broke  the 
vehicle  and  caused  the  team  to  run  away,  in- 
juring the  driver,  the  shying  of  the  team,  and 
not  the  defective  condition  of  the  pole,  was  the 
proximate  cause  of  the  driver's  injuries. 

4.  Negligence  «=9l36(25)  —  Proximate  cause 
question  of  fact. 

What  is  the  proximate  cause  of  an  injury 
is  generally  a  question  of  fact,  triable  by  a 
jury;  but,  where  the  facts  are  admitted,  only 
a  question  of  law  remains. 

5.  Municipal  corporations  <S=3763(I)— Not  In- 
surer of  safety  of  ways,  ordinary  care  being 
suflleient. 

A  municipal  corporation  is  not  an  insurer 
of  the  safety  of  its  public  ways,  but  is  required 
only  to  exercise  ordinary  care  to  keep  them 
reasonably  safe. 

6.  Municipal  corporations  ®=9789  — Not  liable 
for  latent  defect  in  street,  of  which  it  did  not 
know,  and  could  not  have  known  in  exercise 
of  reasonable  care. 

If  a  street  becomes  latently  defective  with- 
out manifesting  such  dangerous  condition,  and 
its  dangerous  condition  is  not  known  to  the 
city,  and  could  not  have  been  known  to  the  city 
by  the  exercise  of  reasonable  core,  the  city 
is  not  liable  for  an  injury  resulting  to  a  travel- 
er therefrom. 


7.  Rlunioipal  corporations  «=>789— Not  liable 
for  fall  of  defective  pole,  when  defect  not  ap- 
parent upon  Inspection. 
Where  an  electric  light  pole,  maintained  by 
a  city  in  its  street,  was  defective,  but  tbe  de- 
fect was  internal,   and,  though  the  city's  in- 
spector examined   it  at  regular  intervals,  be 
could  not  see  and  did  not  know  of  the  defective 
condition,  the  city  was  not  liable  to  one  injured 
when  a  team  ran  into  the  pole  and  knocked 
it  down. 

Appeal  from  Circuit  Court,  Daviess  County. 

Action  by  G.  H.  Cundiff  against  the  City 
of  Owensboro.  From  a  judgment  for  defend- 
ant, plaintiff  ai4>eals.     A£Brmed. 

Ii.  P.  Tanner,  of  Owensboro,  for  appellant. 
George  S.  Wilson  and  £.  B.  Anderson,  both 
of  Owensboro,  for  appellee. 


SAMPSON,  J.  A  farmer  on  a  wagon  load 
of  tobacco  was  driving  his  team  of  skittish 
mules  along  a  street  in  the  dty  of  Owensboro, 
when  the  mules,  becoming  frightened  at  a 
spotted  pony,  dashed  from  the  roadbed  onto 
the  gross  plot,  striking  a  defective  electric 
light  pole  maintained  by  the  city  with  such 
force  that  it  broke  off  near  the  ground,  and 
also  near  the  top,  and  fell  onto  tbe  wagon, 
breaking  the  vehicle  and  causing  the  team 
to  run  away,  Inflicting  an  injury  to  the  per- 
son of  the  farmer,  to  recover  damages  for 
which  he  brought  this  action.  Cundiff  was 
the  plaintiff  below  and  is  appellant  here;  the 
trial  court  having,  at  the  close  of  the  evi- 
dence showing  the  above  facts,  directed  the 
jury  to  find  and  return  a  verdict  for  the  de- 
fendant dty  of  Owensboro,  the  owner  of  the 
electric  light  plant. 

The  evidence  proves  that  the  light  pole, 
which  had  been  in  use  for  several  years,  was 
rotten  in  the  center,  and  that  the  sound  part, 
about  one  inch  thick  around  the  outside,  was 
all  that  held  It  in  place.  To  the  eye  of  the 
inspector  the  pole  presented  a  solid  and  sut>- 
stantial  appearance.  It  was  strong  enough 
to,  and  it  did,  support  the  electric  wires,  the 
only  purpose  for  which  it  was  employed.  It 
did  not  look  dangerous ;  the  city  had  no  rea- 
son to,  nor  did  it,  suspect  that  the  pole  was 
dangerous,  and  in  fact  it  was  not  dangerous 
imtil  an  outside  agency  of  great  force  came 
in  physical  Impact  with  it.  It  stood  in  the 
grass  plot  between  the  curb  at  the  edge  of 
the  driveway  and  the  pavement.  No  team  or 
vehicle  was  supposed  to  pass  near  it  or  touch 
it.  In  challenging  tbe  correctness  of  tbe  rul- 
ing of  the  trial  court  in  peremptorily  direct- 
ing the  jury  to  find  and  return  a  verdict  for 
the  defendant  dty,  appellant  takes  the  posi- 
tion, Inevitable,  that  the  defective  condition 
of  the  light  pole,  and  not  the  physical  im- 
pact between  the  team  and  the  pole,  was 
the  proximate  cause  of  the  injury  to  plain- 
tiff, Cundiff,  and  damage  to  his  wagon. 
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[1-3]  If,  as  contended  by  appellant,  the 
rotten  and  defective  condition  of  tbe  pole 
■was  the  proximate  cause  of  the  injnry  to  the 
plaintiff  and  his  wagon,  the  case  should  have 
been  submitted  to  the  Jury.  That  which 
stands  next  In  causation  to  the  effect,  not 
necessarily  in  time  or  space,  but  in  casual 
relation.  Is  the  proximate  cause  of  an  injury, 
accident,  or  event.  That  cause  which  nat- 
urally led  to,  and  might  reasonably  have 
been  expected  to  lead  to,  the  result,  is  tbe 
proximate  cause.  Belser  v.  C,  N.  O.  &  T.  P. 
By.. Co.,  152  Ky.  622,  153  S.  W.  742,  43  L. 
R.  A.  (N.  S.)  1050;  Louisville  Tel.  Co.  v.  Gas- 
per, 123  Ky.  128,  93  S.  W.  1057,  29  Ky.  liaw 
Rep.  578,  9  L.  B.  A.  (N.  S.)  648;  Logan  v.  O., 
N.  O.  &  T.  P.  By.  Co.,  139  Ky.  202, 129  S.  W. 
575.  A  cause  is  not  proximate  which  is  not 
Immediate  which  reasonably  prudent  per- 
sons do  not  anticipate  will  produce  the  re- 
sult In  question.  The  defective  condition  of 
the  pole  was  not  the  immediate  cause  of  its 
fall,  and  if  its  defective  condition  had  be«i 
known  prudent  persons  would  not  have  ex- 
pected it  to  be  struck  by  a  team  with  sudi 
violence  as  to  break  it  down. 

[4]  What  act  or  event  was  closest  In  caus- 
al effect  to  the  falling  of  the  pole,  whldi  in- 
jured plaintiff  and  his  wagon?  Is  the  ques- 
tion—the test.  Left  alone,  the  pole  would 
not  have  fallen  on  plaintiff  or  bis  wagon. 
No  injury  would  have  come  to  Cundlff,  but 
for  the  striking  of  the  pole  by  the  team  which 
he  drove.  What  Is  the  proximate  cause  of 
an  injury  is  generally  a  question  of  fact,  tri- 
able by  a  Jury;  but,  where  the  facts  are  ad- 
mitted, only  a  question  of  law  remains.  Here 
the  facts  are  admitted.  The  city  was  not 
expected  nor  required  to  have  light  poles 
strong  enough  to  withstand  every  conceivable 
force  which  might  pass  on  the  street,  but 
only  such  forces  as  were  reasonably  likely  to 
come  against  or  appear  against  such  pole. 
The  team  of  plaintiff  had  no  rlgl^t  to  be  on 
the  grass  plot  outside  the  traveled  way, 
where  it  struck  the  pole.  The  pole  was  not 
placed  there  to  resist  such  force.  Taking  all 
these  facts  Into  consideration,  It  Is  obvious 
that  the  force  of  the  Mow  resulting  from 
the  team  running  agninst  the  pole,  not  being 
such  as  was  reasonably  anticipated,  was  the 
proximate  cause  of  the  fall  of  the  pole  and 
the  resulting  Injury  to  plaintiff,  Cundlff,  and 
his  wagon,  and  that  the  defective  and  rotten 
condition  of  the  pole,  while  a  contributing 
cause,  was  too  remote  to  fix  legal  liability  on 
the  dty  for  the  injury.  If  the  facts  were 
such  that  the  dty  in  the  exercise  of  reason- 
able prudence  should  have  anticipated  that 
persons  and  teams  traveling  the  street 
would  come  in  contact  with  the  pole,  and 
thus  put  a  strain  upon  it,  the  dty  would  be 
liable  to  the  plaintiff  for  the  Injury ;  but  In 
the  absence  of  such  facts  It  was  not  incum- 


bent upon  the  dty  to  take  precautions  against 
the  happening  of  events  whldi  were  not  ex- 
pected by  reasonably  prudent  persons  to 
come  to  pass.  Clearly  the  proximate' cause 
of  the  plaintiff's  injury  was  the  shying  of 
his  team — not  the  defective  pole. 

[8-7]  Another  and  equally  potent  reason 
for  the  giving  of  the  peremptory  instruction 
by  the  trial  court  Is  the  fact  that  the  light 
pole  appeared  sound  and  the  dty  had  no 
knowledge  whatever  of  its  defective  condi- 
tion. A  munidpal  corporation  is  not  an  in- 
surer of  tbe  safety  of  its  public  ways,  but 
is  held  only  to  the  exerdse  of  ordinary  care 
to  keep  such  ways  reasonably  safe,  and  if  a 
street  becomes  latently  defective,  without 
manifesting  such  dangerous  condition,  and 
its  dangerous  condition  is  not  known  to  the 
dty,  and  could  not  have  been  known  to  said 
dty  by  the  exerdse  of  reasonable  care,  the 
dty  is  not  liable  for  an  injury  resulting  from 
such  defect  to  a  traveler  rightfully  upon  the 
street.  Althotigh  the  dty  inspector  exam- 
ined the  pole  at  regular  Intervals  before  it 
fell,  he  could  not  see  and  did  not  know  of 
its  internal  defective  condition.  UntU  the 
dty  was  charged  with  knowledge  of  the  de- 
fective condition  of  the  pole,  it  was  not  re- 
quired to  take  it  down  or  replace  it  After 
the  acddent  the  pole  was  again  examined  by 
the  dty  inspector  and  found  sufficiently  sonnd 
to  warrant  the  re-erection  of  the  part  re- 
maining, which  according  to  the  evidence  is 
strong  enough  to  carry  all  the  weight  which 
the  light  wires  will  entail. 

The  dty,  having  no  actual  or  constructive 
notice  of  the  defective  condition  of  the  pole, 
was  not  liable  to  plaintiff,  even  if  it  be 
granted  that  such  defective  condition  was  the 
proximate  cause  of  the  plaintiff's  injury. 

Judgment  affirmed. 


PARKER  V.  THOMAS  C.  CECIL  LODGE,  NO. 
375,  F.  &  A.  IM.  • 

(Court  of  Appeals  of  Kentucky.    Dec.  2, 1021.) 

1.  Deeds  «=» 1 24 (3)— Conveyance  of  title  to 
lot  held  not  defeated  by  reservation  of  Ingres* 
and  egress. 

Where  a  deed  conveying  real  property  to  a 
church  and  to  a  lodge  expressly  conveyed  the 
title  to  the  lot  to  tbe  church,  bat  gave  the 
lodge  title  to  tbe  rooms  in  the  second  story  of 
tbe  building  on  the  lot,  tbe  subsequent  provi- 
sion, reserving  to  the  two  grantees  unmolested 
ingress  and  egress  to  and  from  their  several 
apartments,  does  not  affect  the  title  to  the  lot, 

2.  Deeds  <g=9l  14(1)— Held  to  convey  title  to  en- 
tire lot. 

A  deed  conveying  a  lot  and  the  building 
thereon  to  a  chnrch  and  lodge,  which  stated  it 
was  intended  to  vest  the  absolute  title  to  the 
first  story  of  tbe  building  and  to  the  lot  of 
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fTOtmd  on  which  it  stood  in  the  church,  and  the 
second  storr  in  the  lodge,  giTea  the  church  the 
title  to  the  entire  lot,  and  not  merely  to  that 
portion  of  it  occupied  hj  the  building. 

3.  Deeds  ®=3il4(i)— Coaveyaace  of  right  to 
second  story  of  bniidlBa  subseqaently  erected 
limited  to  replaoeaiMita. 

In  a  deed  conTcying  t«  a  chnreh  a  lot  and 
the  first  story  of  a  building  thereon,  and  to  a 
lodge  the  second  story  of  the  building,  a  provi- 
sion that,  should  the  building  be  destroyed,  ei- 
ther or  both  might  rebuild,  reserving  to  the 
lodge  the  right  to  the  second  story  of  any  build- 
ing that  might  be  erected  on  the  lot,  gives  the 
lodge  the  right  to  the  second  story  of- a  new 
building  only  when  it  is  erected  to  replace  the 
original  building,  and  does  not  give  it  the  right 
to  erect  a  second  story  over  buildings  erected 
by  the  church's  grantee  on  other  portions  of 
the  lot. 

4.  Easement*  «=:>48(6)— Injunotion  against  ob- 
struction of  ingress  and  egress  held  not  au- 
thorized. 

Under  a  deed  giving  a  lodge  the  right  to 
the  second  story  of  a  building,  with  free  in- 
gress and  egress  to  and  from  its  apartments,  an 
injunction  restraining  the  grantee  of  the  lot 
from  interfering  with  the  ingress  and  egress 
of  the  lodge  is  not  authoriied  where  the  evi- 
dence showed  that  the  old  entrance  bad  been 
dosed,  but  that  a  new  one  had  been  opened 
with  the  consent  of  the  lodge,  and  that  the 
new  entrance  was  sufiBcient  and  as  convenient 
as  the  old  one. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Thomas  C.  Cecil  Lodge,  No.  .37S, 
r.  &  A.  M..  against  T.  G.  Parker.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, with  .directions  to  dismiss  the  petition. 

P.  B.  Stratton,  of  Plkevllle,  for  appellant. 
J.  3.  Moore  and  Auxler,  Harmon  &  Fran- 
cis, all  of  Plkevllle,  for  appellee. 

MOORMAN,  J.  This  appeal  is  prosecuted 
from  a  judgment  of  the  circuit  court  of  Pike 
county,  construing  a  deed  of  conveyance  from 
W.  M.  Connelly  and  his  wife,  Martha  J.  Con- 
nelly, to  J.  M.  Fiddler,  C.  M.  Parsons,  Thom- 
as O.  Marrs,  and  their  successors,  as  trustees 
of  the  M.  E.  Church  South,  and  the  Thomas 
C.  Cecil  Lodge,  No.  376,  of  Free  Masons,  and 
enjoining  and  restraining  the  appellant,  Par- 
ker, from.  Interfering  with  appellee  in  the 
construction  of  a  second  story  upon  a  newly 
constructed  building  placed  upon  a  part  of 
the  lot  embraced  in  the  couveyuuue,  and 
from  obstructing  a  passwuy  to  and  from  the 
second  story  of  the  old  building  standing  on 
the  lot 

On  November  20,  1880,  Fayette  Hewitt,  on 
behalf  of  the  state  of  Kentucky,  and  as  au- 
ditor thereof,  conveyed  to  W.  M.  Connelly  a 
small  lot  of  land  situated  in  I'llievllle,  Ky. 
Thereafter  there  was  erected  on  the  lot  a 
two-story  brick  structure,  the  first  story  of 


which  was  used  as  a  place  of  worship  by  the 
M.  E.  Church  South,  and'  the  secpnd  story 
occupied  and  used  as  a  lodge  room  by  the  ap- 
pellee, Thomas  O.  Cecil  Lodge,  No.  376.  After 
Hie  completion  and  occupancy  of  the  building 
as  Indicated,  Connelly,  on  May  14,  1886,  con- 
T«yed  the  property  to  the  aforesaid  trustees 
•nd  their  anccessors  for  the  use  and  benefit 
of  the  chnrch  and  lodge. 

The  building  was  continuously  occupied  by 
fhe  church  and  lodge  for  many  years,  but  In 
1912  the  church,  through  its  trustees,  sold 
and  conveyed  Its  Interest  in  the  lot  and  build- 
ing to  appellant,  Parker,  who  later  converted 
fhe  lower  story  into  a  storeroom  and  built  an 
addition  to  the  front  of  the  building,  enlarg- 
ing the  lodge  room,  and  changing  the  rear 
entrance  to  a  front  one. 

In  1919  appellant,  Parker,  erected  on  the 
lot  additional  one-story  buildings,  to  the  rear 
and  on  the  north  side  of  the  old  building,  and 
thereupon  this  action  was  instituted,  where- 
in. In  addition  to  the  injunctive  relief  sought, 
the  appellee  asked  that  the  Thomas  C.  Cecil 
Lodjjo.  No.  375,  be  adjudged  the  owner  of  an 
undivided  one-half  interest  In  the  lot  in  ques- 
tion, or,  if  that  be  not  done,  that  it  be  ad- 
judged the  ownership  of  the  second  story  of 
any  building  that  might  be  erected  on  It 

It  WAS  adjudged  by  the  court  below  that 
the  appellee  lodge  was  entitled  to  and  had 
the  right  to  construct  a  second  story  upon  the 
recently  constructed  buildings  standing  on 
the  lot,  and  that  the  space  above  the  second 
story  of  the  buildings  or  any  other  building 
erected  thereon  was  and  should  be  owned 
jointly  by  the  appellee  and  the  appellant, 
with  equal  property  rights  therein. 

The  rights  of  the  parties  to  and  their  re- 
spective interests  in  the  property  in  contro- 
versy must  be  determined  by  the  terms  and 
conditions  of  the  deed  from  Connelly  to  the 
three  trustees  mentioned,  there  being  no  oth- 
er evidence  in  the  record  applicable  to  the 
subject.  It  is  not  shown  to  what  extent  ei- 
ther the  church  or  the  lodge  contributed  to 
the  purchase  price  of  the  lot  at  the  time  Con- 
nelly acquired  It,  nor  Is  it  shown  in  what 
capacity  Connelly  acquired  the  title,  except 
by  the  recitation  in  his  deed  to  the  trustees 
to  the  effect  that  the  conveyance  was  made 
in  consideration  of  the  trust  confided  to  him, 
and  for  the  purpose  of  carrying  out  the  inten- 
tion of  his  purchase. 

[1  ]  Preliminary  to  a  discussion  of  the  ques- 
tions presented  in  the  jodgment  appealed 
from,  it  Is  proper  to  state  that  the  language 
employed  In  the  deed  in  question  clearly 
manifests  an  intentioa  of  vesting  the  title  to 
tlie  lot  in  the  church.  Indeed,  it  is  clearly 
stated  that  the  title  to  the  lot  of  ground  on 
which  the  house  stands  Is  to  vest  In  the 
church.  This  seems  to  have  been  the  construc- 
tion iidopted  by  the  circuit  court,  and  in  that 
view  we  concur.     That  construction  is  not 
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affected,  by  the  provision  in  tlie  deed  reserv- 
ing  to  the  two  grantees  thereunder  unmolest- 
ed ingress  and  egress  to  and  from  their  ser- 
eral  apartments,  each  free  from  the  preven- 
tion and  molestation  of  the  other.  Such  a 
provision  cannot  effectuate  a  change  in  the 
intent  and  purposes  otherwise  and  elsewhere 
clearly  expressed  in  the  instrument. 

[2]  Nor  can  it  be  maintained,  as  contended 
by  appellees,  that  the  title  to  only  that  part 
of  the  lot  on  which  the  original  building 
rests  passed  to  the  church.  The  title  to  the 
entire  lot  vested  in  the  church,  subject  to  the 
right  of  the  appellee  lodge  to  reasonable 
means  of  ingress  and  egress  to  and  from  its 
rooms  on  the  second  floor  of  the  origlnul 
building. 

The  clause  of  the  deed  upon  which  the 
Judgment  of  the  lower  court  was  apparently 
based  is  as  follows: 

"It  is  further  intended  to  vest  the  absolute 
title  to  the  first  story  of  said  house  in  the  trus- 
tees for  the  use  and  benefit  of  the  church  and 
the  second  story  in  the  lodge;  the  title  to  the 
lot  of  ground  on  which  the  bouse  stands  to  vest 
in  the  church  aforesaid;  and,  should  the  build- 
ing be  destroyed  by  fire  or  otherwise,  either  or 
both  shall  have  a  right  to  rebuild,  always  re- 
serving the  right  to  the  Masonic  fraternity  to 
use,  occupy,  and  enjoy  and  have  full  right  to 
and  control  of  the  second  story  of  any  building 
that  may  or  might  be  erected  on  said  lot." 

[3]  The  reservation  in  this  clause  with  ref- 
erence to  the  Masonic  fraternity  applies  to 
any  building  erected  in  replacement  of  the 
one  then  existing,  In  the  event  of  Its  destruc- 
tion, the  grant  of  the  use  and  control  of  the 
second  story  of  the  existing  building  having 
already  been  made.  To  extend  the  applica- 
tion to  buildings  constructed  on  the  lot  at  a 
later  period,  unless  constructed  for  the  pur- 
pose of  replacing  the  building  then  existing, 
would  give  to  the  clause  a  broader  Interpre- 
tation than  is  warranted.  The  right  to  occupy 
and  enjoy  and  to  have  full  control  of  the  sec- 
ond story  of  any  building  that  may  or  might 
be  erected  on  the  lot  refers  to  a  contingency 
which  the  grantor  anticipated— that  is,  to 
the  destruction  of  the  building  then  existing 
and  the  erection  of  another  In  its  place — and 
does  not  refer  or  apply  to  the  buildings  con- 
structed by  the  appellant  Parlser.  In  this  re- 
spect the  Judgment  of  the  court  below  is  er- 
roneous. 

[41  It  was  also  error  to  enjoin  and  restrain 
appellant  from  obstructing  the  means  of 
ingress  and  egress  to  and  from  the  second 
story  of  the  original  building.  The  right  of 
appellee  to  reasonable  and  unmolested  means 
of  ingress  and  egress  to  and  from  the  lodge 
I.S  uutjnestioned  but  the  evidence  fails  to  show 
any  interference  with  that  right.  The  old 
entrance  was  closed  and  a  new  one  made,  but 
this  was  done  with  the  permission  and  con- 
sent of  appellee,  and  pursuant  to  an  agree- 
ment between  it  and  the  appellant.    There  is 


nothing  in  the  record  to  show  that  the  pres- 
ent entrance  is  not  sufiJclent  and  quite  as 
convenient  as  the  old  one.  In  that  view 
of  the  case  it  was  error  to  grant  the  injunc- 
tion. 

For  the  reasons  stated,  the  Judgmmt  is 
reversed,  with  directions  to  the  court  bdow 
to  dismiss  tbe  petition. 


TURLEY  at  al.  v.  TURLEY  ct  ai. 

(Court  of  Appeals  of  Kentucky.    Dec.  6, 1921.) 

1.  Partition  ®=946(2)'— Remaindermen  held 
proper  parties. 

Civ.  Code  Prac.  |  490,  authorizes  ■  parti- 
tion by  any  person  desiring  a  division  of  land 
held  jointly  with  others,  and  provides  that 
interested  persons  not  united  in  the  petition 
shall  be  summoned  to  answer,  so  that  remain- 
dermen, after  a  life  estate,  are  proper  parties, 
in  view  of  section  490,  subsec.  2,  providing 
for  sale  in  case  a  division  would  impair  value. 

2.  Partition  e=346(2)— Where  fee  owner*  seek 
partition,  life  tenants  and  remaindermen 
may  be  summoned,  to  make  decree  binding 
upon  all. 

When  a  life  tenant  of  a  undivided  portion 
seeks  partition  from  the  fee  owner  of  another 
portion,  or  vice  versa,  all  persons  having  an 
interest  in  the  premises  may  be  made  parties, 
so  as  to  render  the  partition  complete  and 
finally  binding,  not  only  as  to  the  tenant  in 
fee  and  hfe  tenant,  but  also  as  between  the 
tenant  in  fee  and  remaindermen. 

3.  Partition  €=9l2(5)— Fee  owners  of  undivid- 
ed part  may  have  binding  partition  against 
life  tenant  and  remaindermen. 

Fee  owtiers  of  an  undivided  portion  of  s 
tract  of  laud  may  have  a  valid  and  binding  par- 
tition thereof,  not  only  as  against  the  life  ten- 
ant of  the  undivided  portion,  but  as  against 
those  who  own  the  remainder  subject  to  tiie 
life   estate. 

Appeal  from  Circuit  Court,  Madison 
County. 

Suit  by  W.  B.  Turley  and  another  against 
Nannie  A.  Turley  and  others  for  partition 
of  lands.  Demurrer  to  petition  sustained, 
and  petition  dismissed  and  plaintiffs  appeal. 
Reversed  and  remanded,  for  proceedings  cou- 
sisteut  with  opinion. 

O.  C.  Wallace,  of  Richmond,  for  nppellaufs. 
A.  R.  Bumam,  Jr.,  of  Richmond,  for  ap- 
pellees. 

CLAY,  J.     W.   B.  Turley  and  Bessie  T. 

Bruce  own  the  fee  In  a  little  less  than  an  un- 
!  dlArided  half  of  a  tract  of  land  containing 
1 189.7  acres.  Nannie  Turley  owns  a  life  es- 
I  tate  in  the  other  undivided  portion  of  the 

land,  while  the  remainder,  after  the  life  es- 
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tate,  Is  owned  Jointly  by  B.  B.  Turley,  G.  B. 
Tnrley,  Rose  T.  Deatlierage,  Elizabeth  Big- 
gins, John  W.  Tarley,  and  the  fee  owners, 
W.  B.  Tnrley  and  Bessie  T.  Bruce.  W.  B. 
Turley  and  Bessie  T.  Bruce,  the  fee  owners, 
brought  suit  against  Nannie  Turley,  the  life 
tenant,  and  the  remaindermen,  for  the  pur- 
pose of  obtaining  a  partition  of  the  land. 
Being  of  the  opinion  that  plaintiffs  were  en- 
titled to  partition  against  the  life  tenant 
only,  and  that  on  her  death  a  new  partition 
wonld  have  to  be  had  between  them  and  the 
remaindermen,  the  circuit  court  sustained  a 
demurrer  to,  and  dismissed,  the  petition. 
Flaintlfts  appeal. 

[11  The  controlling  statute  is  section  499, 
ClTlI  Code,  which  is  as  follows: 

"A  person  desiring  a  dlTision  of  land  held 
jointly  with  others,  or  an  allotment  of  dower, 
may  file  in  the  circuit  court  or  county  court 
of  the  county  in  which  the  land  or  the. greater 
part  thereof  lies  a  petition  containing  a  de- 
scription of  the  land,  a  statement  of  the  names 
of  those  having  an  interest  in  it,  and  the 
amount  of  snch  interest,  with  a  prayer  for 
the  division  or  allotment;  and,  therenpon,  all 
persons  interested  in  the  property  who  have 
not  united  in  the  petition  shall  be  summoned 
to  answer  on  the  first  day  of  the  next  term  of 
the  court.  The  written  evidences  of  the  title 
to  the  land  or  copies  thereof,  if  there  be  any, 
must  be  filed  with  the  petition." 

It  seems  to  be  the  general  rule  that  a  par- 
tition binding  on  the  remaindermen  cannot 
be  bad  under  the  circumstances  here  pre- 
sented, unless  authorized  bjr  statute.  80  Cyc. 
184.  In  the  leading  case  of  Stevens  v.  End- 
ers,  13  N.  J.  Law,  271,  the  right  of  partition 
was  denied,  on  the  ground  that,  under  the 
New  Jersey  statute,  remaindermen  were  not 
even  proper  parties  to  a  partition  suit,  be- 
cause they  were  not  entitled  to  the  present 
possession  of  their  shares.  Onr  statute, 
however,  Is  much  broader.  It  authorizes  a 
partition  by  any  person  desiring  a  division 
of  land  held  Jointly  with  others,  and  pro- 
vides that  "all  persons  Interested  in  the 
property  who  have  not  united  in  the  petition 
shall  be  summoned  to  answer  on  the  first 
day  of  the  next  term  of  the  court,"  thus  dis- 
posing of  the  theory  that  remaindermen  are 
not  even  proper  parties  to  the  action.  Fur- 
thermore, it  Is  apparent  that  section  499  of 
the  Code,  supra,  and  section  490,  subsec.  2, 
providing  for  the  sale  of  land  for  division 
where  It  cannot  be  divided  without  mate- 
rially impairing  its  value,  are  closely  re- 
lated, and  that  a  partition  may  generally  be 
had  where  a  sale  would  be  proper  except  for 
the  fact  that  the  land  cannot  be  divided 
without  materially  Impairing  its  value. 

[1]  In  the  case  of  Atherton  v.  Warren,  120 
Ky.  151,  85  S.  W.  1100,  27  Ky.  Ijiw  Rep.  a?2, 
the  property  was  held  jointly  by  the  War- 
ren heirs  and  Lee  as  tenant  by  the  curtesy 


In  an  undivided  part.  The  point  was  em- 
phasized that  all  the  unities  of  Interest,  title, 
time,  and  possession,  creating  a  Joint  ten- 
ancy at  the  common  law,  were  not  a  prereq- 
uisite to  the  chancellor's  power  to  adjudge 
a  sale.  On  the  contrary,  it  was  explained 
that  all  that  was  necessary  was  a  vested  es- 
tate, and  that  Joint  tenants,  tenants  In  com- 
mon, and  coparceners  have  a  vested  estate, 
and  are  entitled  to  have  a  division  of  their 
real  estate,  or  a  sale  thereof,  if  It  is  not  sus- 
c^tible  of  division.  It  was  accordingly  held 
that  under  section  490  of  the  Civil  Code,  pro- 
viding for  the  sale  of  real  estate  held  joint- 
ly by  two  or  more  persons,  if  the  property 
be  In  possession  and  cannot  be  divided  with- 
out materially  impairing  Its  value,  a  sale 
may  be  had  where  there  are  vested  estates 
jointly  held,  though  one  of  the  parties  Is  a 
life  tenant  in  an  undivided  part,  and  the 
remaindermen  are  infants,  and  the  case  of 
Dineen  v.  Hall,  112  Ky.  273,  65  S.  W.  445,  66 
S.  W.  392,  23  Ky.  Law  Rep.  1615,  announc- 
ing a  contrary  doctrine,  was  expressly  over- 
ruled. Furthermore,  the  court  called  atten- 
tion to  the  case  of  Berry  v.  Lewis,  118  Ky. 
652,  82  S.  W.  262,  26  Ky.  Law  Rep.  630,  and 
similar  cases  holding  that  a  sale  could  not 
be  had  where  there  was  a  life  estate  in  the 
whole  of  the  property,  as  it  was  not  an  es- 
tate in  possession  Jointly  owned  by  two  or 
more  persons. 

In  the  case  of  Craddock  v.  Smythe,  99  S. 
W.  216,  30  Ky.  Law  Rep.  455,  the  court  ap- 
proved and  followed  the  rule  announced  in 
Atherton  v.  Warren,  supra,  and  held  that  a 
life  tenant  of  a  half  of  real  estate  may  main- 
tain partition  against  the  owner  of  the  fee 
in  such  half  and  the  owner  of  the  fee  of  the 
other  half,  and  obtain  a  sale  of  the  property 
and  a  division  of  the  proceeds,  on  showing 
that  the  property  was  not  susceptible  of  di- 
vision without  materially  impairing  its  value. 
In  that  case  the  court  also  made  it  clear 
that  the  rule  did  not  apply  where  there  was 
a  life  estate  in  the  entire  property  sought  to 
be  sold.  Furthermore,  we  And  that  a  num- 
ber of  the  courts  are  committed  to  the  rule 
that,  when  a  life  tenant  of  an  undivided  por- 
tion seeks  partition  from  the  fee  owner  of 
another  portion,  or  vice  versa,  all  persons 
having  an  Interest  in  the  premises  may  be 
made  parties,  so  as  to  render  the  partition 
complete  and  flnally  binding,  not  only  as  be- 
tween the  tenant  in  fee  and  the  life  tenant, 
but  also  as  between  the  tenant  In  fee  and 
the  remaindermen.  Gayle  v.  Johnston  (1885) 
80  Ala.  395 ;  McQueen  v.  Turner,  91  Ala.  273, 
8  South.  803;  Hollls  v.  Watkins  (1913)  181 
Aln.  248,  61  South.  893;  Wheat  v.  Wheat,  190 
Ala.  461,  67  South.  417 ;  Wheat  v.  Whe.it,  190 
Ala.  468,  67  South.  420 ;  Betz  v.  Farllng,  274 
111.  107.  113  N.  E.  40:  Tower  v.  Tower,  141 
Ind.  223.  40  N.  E.  747:  MoEachem  v.  Gil- 
christ, 75  N.  C.  196;  Carneal  v.  Lynch,  91 
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Va.  114,  20  S.  E.  969,  50  Am.  St  Rep.  819. 
In  the  case  of  Gayle  t.  Johnston,  supra,  we' 
find  the  following: 

"The  better  rule  permits  all  the  interests  to 
be  brought  before  the  court  and  represented, 
so  that  the  decree  pronounced  shall  bind  all 
interests,  and  conclude  the  claims  of  remain- 
dermen as  well  as  those  of  the  termors,  or  life 
tenants.  "If  a  complete  partition  be  desired, 
all  parties  interested  may  be  brought  before 
the  court,  and  all  estates,  whether  in  posses- 
sion or  expectancy,  including  those  of  infants 
and  all  persons  not  in  esse,  may  be  bound  by 
the  decree.'  Adams,  Eq.  230;  Lord  Brook  v. 
liOrd  Hertford,  2  Peere  Wms.  518;  Oaskell  r. 
Gaskell,  6  Sim.  643;  Striker  t.  Mott,  2  Paige, 
387.  22  Am.  Dec.  646;  Woodworth  ▼.  Campbell, 
5  Paige,  618;  Freeman  on  Cot.  &  Part,  {j 
439  to  441;  Toung  t.  Rathborn,  16  N.  J.  Eq. 
224.  84  Am.  Dec.  151;  Maxwell  v.  Oretsam, 
40  N.  J.  Law,  383,  29  Am.  Rep.  242;  Brom- 
berger  t.  Clippenger,  6  Watts  &  S.  311.  The 
latter  rule  is  so  much  more  promotive  of  the 
interest  of  the  parties,  contributes  so  much 
more  effectively  to  the  improvement  and  pres- 
ervation of  the  estate,  that  it  should  always 
be  pursued  when  practicable.  The  present 
bin  makes  the  remainderman  a  party,  and 
therefore  proves  its  purpose  is  to  obtain  com- 
plete, as  distinguished  from  temporary,  par- 
tition," 


[31  In  view  of  these  authorities,  and  of 
our  statute  authorlzins  a  division  of  land 
lield  Jointly  with  others,  and  requiring  all 
persons  having  an  interest  In  the  land  to  be 
made  parties,  we  perceive  no  reason  why  the 
rights  of  the  remaindermen  may  not  now  be 
fully  protected,  or  a  fair  and  equitable  par- 
tition, binding  on  the  remaindermen,  as  well 
as  the  life  tenant  cannot  be  made.  On  the 
other  hand.  If  the  partition  be  binding  only 
during  the  lifetime  of  the  life  tenant,  it  is 
apparent  as  pointed  out  in  the  opinion  In 
Gayle  v.  Johnston,  supra,  that  great  incon- 
venience and  hardship  vriU  result  as  the  fee 
owners,  not  knowing  whether  in  the  final  di- 
vision they  will  receive  the  same  laud  or  not 
will  not  be  able  fully  to  enjoy,  improve,  and 
develop  the  land  allotted  to  them.  We  there- 
fore conclude  that  the  fee  owners  of  an  un- 
divided portion  of  a  tract  of  land  may  have 
a  valid  and  binding  partition  thereof,  not 
only  as  against  the  life  tenant  of  the  other 
portion,  but  against  those  who  own  the  re- 
mainder subject  to  the  life  estate. 

The  case  of  Eversole  v.  Combs,  130  Ey.  82, 
112  S.  W.  1132,  does  not  announce  a  con- 
trary rule,  for  in  that  case  there  was  a  life 
estate  in  the  entire  property,  and  therefore 
no  estate  in  possession  jointly  owned  by  two 
or  more  persons. 

It  follows  that  the  demurrer  to  the  petition 
should  have  t>eeu  overruled. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


STRONG  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dee.  2, 1921.) 

1.  Laroeny  «=a55— Evidenoe  as  to  Identity  held 
to  sustain  oonvlctlon,  aotwlthstandlng  oon- 
tradlctlon. 

Evidence  by  prosecuting  witness  and  Ids 
daughter  that  be  saw  accused  drawing  his  hand 
from  witness'  pocket,  from  which  the  podcet- 
book  was  taken,  and  immediately  seized  him, 
held  sufficient  to  establish  the  identity  of  ac- 
cused and  to  sustain  a  conviction  for  larceny, 
notwithstanding  testimony  by  accused  and  an- 
other witness  that  a  third  person  had  taken 
the  pocketbook. 

2.  Criminal  law  «s>ll59(2)— Vordlot  aot  oot 
aside,  unless  palpaJ>ly  against  evldenoai 

A  verdict  of  guilty  will  not  be  set  aside  on 
appeal,  because  of  insufficiency  of  the  evidence, 
unless  it  is  palpably  against  the  evidence. 

3.  Criminal  law  «s>806(3)— Fallura  to  repeat 
reasonable  donbt  la  subsequent  Instmotion 
held  not  prejudicial. 

Where  the  court  had  instructed  the  jury  to 
acquit  unless  they  found  the  defendant  guilty 
beyond  a  reasonable  doubt  the  omission  from 
a  subsequent  instruction  that  >f  they  found  de- 
fendant guilty,  but  had  a  reasonable  doubt  as 
to  whether  he  was  guilty  of  robbery  or  lar- 
ceny, they  should  convict  of  the  lesser  offense, 
of  the  requirement  that  the  guilt  must  be  found 
beyond  a  reasonable  doubt,  was  not  prejudicial 
to  accused,  since  the  jury  must  have  under- 
stood that  the  finding  of  guilt  referred  to  was 
the  finding  beyond  a  reasonable  doubt  required 
by  the  preceding  instruction. 

4.  Criminal  law  «b»6I4(20),  1 172(8)— lastrue- 
tlon  on  petit  larceny  not  supported  by  ovi- 
denoa  Is  harmless. 

In  a  prosecution  for  robbery  where  defend- 
ant was  convicted  of  grand  larceny  and  the 
undisputed  evidence  showed  the  taking  of  more 
than  $20,  the  giving  of  an  instruction  on  petit 
larceny  as  well  as  grand  larceny  was  erroneous 
because  without  support  in  the  evidence  bat  the 
error  could  not  have  prejudiced  accused. 

Appeal  from  Circuit  Court,  Fayette  County. 
Fred  Strong  was  convicted  of  grand  lar- 
ceny, and  he  appeals.   Affirmed. 

Guy  H.  Brlgga,  of  Frankfort  and  MlUer 
&  MiUer,  of  Lexington,  for  appellant 

Chas.  I.  Dawson,  Atty.  Gen.,  and  Ctaaa. 
W.  Logan,  Asst  Att^.  Gen.,  for  the  Common- 
wealth. 

HURT,  O.  J.  The  appellant  Fred  Strong, 
was  indicted  for  the  crime  of  robbery,  and 
when  tried  upon  that  diarge  was  found  guilty 
of  grand  larceny,  a  degree  of  the  crime 
charged,  and  his  punishment  fixed  at  con- 
finement in  the  penitentiary  for  five  years. 
He  has  appealed  from  the  judgment  and 
urges,  as  grounds  for  Its  reversal,  that  the 
evidence  was  insufficient  to  support  the  ver- 
dict of  the  Jury,  and,  further,  that  the  court 
mislnstructed  the  Jury. 
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appellant  tvas  the  guilty  party,  although  tbe 
eridence  of  tbe  wltnees  for  him  cootradlcts 
the  fact  that  he  was  the  gnllty  party.  The 
jury,  however,  was  the  Judge  of  the  weight 
to  be  given  to  the  statementa  of  tbe  witness- 
es, and  it  la  unnecessary  to  add  that  this 
court  will  not  set  aside  a  verdict  on  account 
of  an  Insufficiency  of  evidence,  unless  the 
verdict  is  palpably  against  the  evidence. 

[S]  2.  The  court  in  apt  language  submitted 
to  the  Jury  whether,  under  the  evidence,  the 
accused  was  proven,  beyond  a  reasonable 
doubt,  to  be  guilty  of  robbCTy  or  larceny,  and, 
if  larceny,  whether  grand  or  petit,  defining 
the  necessary  elem»it8  of  each  offense,  and 
the  facts  which  should  be  found  to  exist  to 
constitute  the  offense,  and'  the  ptmlsbmoit 
whidi  should  be  Imposed  for  the  offense  of 
which  the  Juzy  should  find  the  accused  to  be 
guilty.  By  a  second  Instructicm  the  Jury  was 
told  that  the  law  presumed  the  accused  to  be 
Innocent,  until  proven  to  be  guilty  beyond  a 
reasonable  doubt,  and  unless  every  fact  nec- 
essary to  constitute  guilt  was  so  proven.  It 
should  find  a  verdict  of  not  guilty.  No  com- 
tdaint  is  made  of  the  for^^oing  instructions, 
bift  the  court  added  an  additional  Instruc- 
tion, which  tbe  appellant  claims  was  preju- 
dldal  to  him.    It  was  as  follows: 

"If  the  defendant  has  been  proven  guilty,  but 
yon  entertain  a  reasonable  doubt  as  to  whether 
be  has  been  proved  guilty  of  robbery  or  lar- 
ceny, you  should  find  him  guilty  of  larceny,  the 
lower  degree  of  the  crime  charged;  and  if  you 
believe  that  he  has  been  proved  guilty  of  lar- 
ceny, bat  entertain  a  reasonable  doubt  whether 
he  has  been  proved  guilty  of  grand  or  petit  lar- 
ceny, yon  should  find  him  guilty  hf  petit  larceny, 
the  lower  degree  of  the  crime  charged." 

The  fault  found  of  this  instruction  is  that 
following  the  first  danse  of  the  first  sentence, 
which  says  that  'If  the  defendant  has  been 
proved  guilty,"  it  falls  to  contain  the  fur- 
ther language  "beyond  a  reasonable  doubt,'* 
and  that  the  omission  led  the  Jury  to  believe 
that  It  was  not  necessary  to  belfeve  that  the 
appellant  was  proven  to  be  guilty,  beyond 
a  reasonable  doubt,  which  might  arise  from 
the  evidence,  but  was  confined  to  a  deter- 
mination of  whether  it  was  robbery  or  lar- 
ceny, llils  criticism  of  the  instruction,  we 
think,  is  not  meritorious,  because  the  jur.v 
had  been  already  directed  that  it  could  not 
find  accused  to  be  guilty  of  anything,  until 
the  guilt  was  proven  to  its  satisfaction,  be- 
yond a  reasonable  doubt,  and  that  every  fact 
necessary  to  constitute  guUt  had  to  be  proven 
to  exist  beyond  tbe  influence  of  a  reasonable 
doubt,  and  following  this,  when  the  Jury  was 
bule,  through  which  they  were  going,  was  |  Instructed  "if  the  defendant  has  been  proved 
too  narrow  to  admit  of  more  than  one  person  I  guilty,"  the  Jury  could  not  have  failed  to 
at  a  time,  and  that  appellant  was  the  man  |  understand  that  to  be  proven  guilty  meant  to 
who  was  imme<llately  behind  Jones,  and  was '  be  proven  guilty  beyond  a  reasonable  doubt, 
seized  by  hlra.  This  evidence  and  the  clrcum-  '■  as  theretofore  directed,  because  it  was  di- 
stances fully  support  the  verdict  that  the  |  rected  to  find  a  verdict  of  not  guilty  if  the 


[1]  1.  Hbe  consideration  of  the  first  ground 
of  reversal  will  make  necessary  a  statement 
of  the  facts  which  tbe  evidemce  tended  to 
prove.  A  colored  man,  whose  name  was  Wil- 
liam Jones,  was  proceeding  to  alight  from  a 
train,  upon  which  he  had  come  from  Cincin- 
nati to  Lexington,  Ky.,  and  as  he  was  going 
through  the  vestibule  of  the  colored  passenger 
coach,  and  just  before  arriving  at  the  plat- 
form attached  to  the  coach,  he  felt  the  hand 
of  some  one  in  his  trousers  pocket,  upon  the 
rlgbt  Bide.  In  the  pocket  he  bad  a  purse  whlcb 
contained  about  f32.  In  the  endeavor  to  re- 
move the  purse  from  his  pocket.  It  in  some 
way  hung,  and  was  Jerked  out  with  such 
force  as  to  turn  Jones  partially  around,  when 
he  Immediately  seized  the  appellant,  who  was 
Just  behind  him,  by  the  collar,  and  cried  out 
that  he  was  being  robbed.  He  testified  that 
he  saw  the  appellant's  hand  being  with- 
drawn from  his  pocket  The  daughter  of 
Jones  Just  preceded  him  in  alighting  from 
the  train,  and  when  she  heard  her  father's 
outcry  returned  Immediately  and  demanded 
of  the  appellant  that  he  restore  to  the  old 
man  his  pocketbook.  The  appellant  denied 
that  he  had  the  pocketbook,  but  in  a  moment 
the  pocketbook  was  found  upon  the  floor  at 
appellant's  feet,  and  restored  to  the  owner. 
A  railroad  detective  appeared  and  put  tbe 
appellant  under  arrest.  The  appellant  did 
not  offer  himself  as  a  witness  in  his  behalf, 
but  Introduced  another  witness,  who  testi- 
fied that  she  was  Immediately  behind  Jones 
and  the  appellant,  and  that  another  party, 
whom  she  did  not  know,  and  not  appellant, 
was  tbe  person  who  undertook  to  abstract 
Jones'  pocketbook  and  money,  and  that  such 
party  fled  immediately  upon  the  outcry  of 
Jones,  and  In  so  doing  ran  against  and  nearly 
upset  her. 

[2]  It  Is  very  apparent  that  the  evidence 
offered  Is  sufficient  to  support  the  verdict  of 
guilty,  and  the  appellant  does  not  question 
that  the  evidence  is  sufficient  to  prove  a 
felonious  taking  of  the  pocketbook  and 
money,  and  the  asportatlm  of  it,  and  all 
the  elements  of  grand  larcmy,  including  the 
intent  to  deprive  the  owner  of  the  money 
and  pocketbook,  and  the  Intention  to  appro- 
priate to  the  use  of  the  taker  permanently; 
but  it  Is  contended  that  the  evldoice  is  not 
sntHctent  to  support  the  verdict  as  to  the 
Identity  of  tbe  taker.  Jones  testifies,  how- 
ever, that  the  appellant  was  the  individual 
who  was  Immediately  behind  him,  and  whose 
band  he  saw  being  withdrawn  from  his  pock- 
et when  he  seized  him  by  the  collar.  The 
daughter  testifies  to  the  fact  that  the  vestt- 
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evidence  did  not  prove  guilt  beyond  the  In- 
fluence of  a  reasonable  doubt  The  instruc- 
tion would  have  been  in  better  form,  if  it 
had  directed  the  Jury  substantially  that,  if  it 
believed  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  accused  had  been  proven 
to  be  guilty  of  either  robbery  or  larceny,  as 
theretofore  deflned  in  the  instructions,  bat 
had  a  reasonalrte  doubt  of  which  offense  he 
had  been  proven  to  be  guilty,  to  find  him 
guilty  of  the  lesser  offense,  that  of  larceny. 

[41  It  is  not,  however,  apparent  how  the 
instruction  in  the  form  In  which  it  was  given 
could  have  worked  any  substantial  prejudice 
to  appellant's  rights.  There  was  no  evidence 
which  authorized  an  instruction  upon  the 
subject  of  petit  larceny,  since  all  the  proof 
was  that  whatever  was  talcen  was  of  the 
value  of  mwe  than  $20,  but  the  Inclusion  of 
the  instruction  upon  that  subject  could  not 
have  worked  any  prejudice  to  the  accused. 

The  Judgment  is  therefore  affirmed. 


TRENT  V.  QRIFFY. 

(Court  of  Appeals  of  Kentucky.    Dec.  2,  1921.) 

ExecHtors  and  administrator*  «s>7— When  ad- 
ministration may  Im  dispensed  with. 
On  death  of  owner,  personal  property  pass- 
es, for  the  purposes  of  administration,  to  his 
executor,  or,  in  case  of  intestacy,  to  administra- 
tor when  an  administrator  has  been  appointed, 
and  the  devisees  or  heirs  are  not  invested  with 
title  until  the  settlement  of  the  estate,  bat 
where  the  intestate  leaves  only  visible  and  tan- 
gible assets  in  the  form  of  personal  property, 
nnd  the  heirs  and  distributees  are  adults  and 
capable  of  contracting,  and  there  are  no  debts 
against  the  estate  or  owing  to  the  estate,  the 
heirs  and  distributees  may  by  agreement  dis- 
pense with  administration  by  agreeing  to  a  divi- 
sion in  kind  of  the  decedent's  personal  prop- 
erty. 

Appeal  fpom  Circuit  C!ourt,  Anderson 
County. 

Action  by  B.  S.  Griffy,  as  administrator  of 
-Anna  A.  .Witherspoon,  deceased,  against 
Cordelia  L.  Trent.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  with  di- 
rections. 

Llllard  Carter,  of  Ijawrenceburg,  for  ap- 
pellant. 

Edwards,  Odgen  &  Peak,  of  Louisville,  and 
J.  W.  Gaines,  of  Lawrenceburg,  for  appellee. 

TURNER,  C.  On  March  10,  1917,  Anna  A. 
Witherspoon  died  intestate,  a  resident  of 
Anderson  county.  Her  husband,  L.  J.  With- 
erspoon, survived  her,  and  her  three  daugh- 
ters, Onie  Moore,  .Sadie  Ripy,  and  Henrietta 
Uriffy,  were  her  only  heirs  at  law. 

Thereafter,   in   December,   1918,   the  hus- 


band died,  and  in  March,  1910,  Sadie  Ripy 
died,  and  thereafter,  in  April,  1919,  appellee 
Uriffy  qualified  as  administrator  of  Anna  A. 
Witherspoon,  and  in  May,  1910,  instituted 
this  action  at  law  against  appellant  for  the 
possession  of  a  certificate  for  10  shares  of 
stock  in  the  Anderson  National  Bank  alleged 
to  have  been  the  property  of  Anna  A.  With- 
erspoon and  in  the  possession  of  the  defend- 
ant, and  also  prayed  for  Judgment  against 
the  defendant  for  $150  in  dividends  which 
she  is  alleged  to  have  collected  thereon. 

The  defendant  filed  an  answer  which  she 
made  a  counterclaim  against  the  plaintin 
and  a  cross-petition  against  the  Anderson 
National  Bank  and  against  the  other  heirs 
at  law  of  Anna  A.  Witherspoon  and  against 
the  executor  and  devisees  of  Sadie  Ripy,  de- 
ceased. To  that  pleading  as  amended  the 
trial  court  sustained  a  demurrer,  and  the 
correctness  of  that  ruling  is  the  only  ques- 
tion presented.  The  answer  as  amended  al- 
leges that  at  the  time  of  her  death  Anna  A. 
Witherspoon  was  the  owner  and  in  posses- 
sion of  the  bank  stock  described  in  the  peti- 
tion, which  was  then  of  the  value  of  $2,500 ; 
that  at  the  time  of  her  death  the  said  de- 
cedent owned  no  real  estate,  owed  no  debts 
whatever,  and  that  no  person  whatever  was 
indebted  to  her  in  any  sum;  that  she  held 
no  notes  or  accounts  or  choses  in  action  of 
any  kind  or  character  or  any  stocks  or  bonds 
except  the  bank  stock  referred  to,  but  that 
she  was  then  the  owner  of  much  household 
and  kitchen  furniture,  silverware.  Jewelry, 
and  other  personal  t)elongings  of  greater  val- 
ue than  $2,600. 

She  alleges  that  under  the  laws  of  this 
state  L.  J.  Wltherspoim,  surviving  husband 
of  decedent,  was  entitled  to  one-half  of  the 
surplus  personal  property  owned  by  her  at 
the  time  of  her  death,  and  that  immediately 
after  her  death  be  elected  to  take  and  did 
take  possession  of  the  said  bonk  stock  sued 
for  as  and  for  bis  own  as  &uch  surviving 
husband,  and  the  same  was  then  of  value 
less  than  one-half  of  the  surplus  personalty 
of  the  decedent;  that  at  the  time  said  Ik  J. 
Witherspoon  took  over  said  bank  stock  as 
alleged  his  said  action  was  known  to  and 
acquiesced  in  by  the  only  three  heirs  at  law, 
and  the  said  L.  J.  Witherspoon  by  agreement 
with  and  acquiescence  of  said  three  heirs 
at  that  time  dispensed  thereby  with  ad- 
ministration on  the  estate  of  said  Anna  A. 
Witherspoon,  and  the  said  three  heirs  at 
law  at  said  time,  with  tlie  consent  of  said 
L.  J.  Witherspoon,  divided  up  between  them 
the  remainder  of  the  personal  estate  of  sold 
Anna  A.  Witherspoon,  and  each  of  said  three 
heirs  at  law  then  or  thereafter  took  posses- 
sion of  and  carried  away  her  said  part  of  her 
mother's  estate,  and  that  the  part  so  taken 
by  them  was  at  least  cue-half  In  value  of  the 
surplus  estate  of  said  Anna  A.  Witherspoon. 
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She  states  that  after  the  division  and 
agreement  as  aforesaid  L.  J.  Wltherspoon, 
the  defendant's  grandfather,  took  the  certi- 
ficate of  bank  stock  to  the  Anderson  National 
Bank,  and  at  his  request  the  bank  canceled 
the  original  certificate  held  by  Anna  A.  Wlth- 
erspoon for  lu  shares  and  issued  in  lieu 
thereof  a  certificate  for  10  shares  of  the 
capital  stock  of  said  institution  to  the  de- 
fendant in  the  name  of  Cordelia  L.  Waller, 
she  at  that  time  being  a  single  woman,  and 
that  being  her  maiden  name,  and  that  there- 
after the  said  L.  J.  Wltherspoon  transferred, 
gave,  assigned,  and  delivered  possession  of 
the  certificate  to  this  defendant  as  a  free  gift 
for  her  own  use  and  control;  that  she  Is 
the  granddaughter  of  said  I*.  3.  Wltherspoon 
and  the  daughter  of  Sadie  W.  Rlpy  by  her 
first  husband,  Harold  Waller;  and  that  she 
was  when  an  infant  two  years  of  age  taken 
into  the  home  of  her  grandfather,  L.  J.  Wlth- 
erspoon, and  there  by  him  reared  as  his  own 
child  until  her  marriage,  which  occurred  aft- 
er the  gift  of  the  bank  stock  as  aforesaid. 
She  alleges  she  accepted  the  said  gift  from 
her  grandfather  and  took  possession  of  the 
certificate  and  now  holds  and  claims  the 
same. 

Unmistakably,  where  one  dies  testate  and 
nominates  an  executor,  or  even  when  one 
dies  Intestate  and  shortly  thereafter  there 
is  appointed  an  administrator,  the  title  to 
the  personal  property  of  the  decedent  passes 
to  the  personal  representative  for  the  pur- 
poses of  administration,  and  the  devisees 
or  heirs  at  law  take  no  title  to  the  personal 
property  until  the  settlement  of  the  estate; 
but  we  do  not  understand  that,  where  the 
Intestate  had  only  visible  and  tangible  as- 
sets in  the  form  of  personal  property,  the 
heirs  at  law  and  distributees,  all  being 
adults  and  capable  of  contracting,  may  not  by 
agreement  dispense  with  the  necessity  for 
administration  by  agreeing  to  a  division  in 
kind  of  the  deci'dent's  personal  property, 
there  being  no  debts  against  the  estate,  no 
debts  owing  to  the  estate,  and  no  claims  of 
the  estate  for  collection. 

Under  the  allegations  of  this  answer  as 
amended,  as  we  interpret  them,  Mrs.  Wlth- 
erspoon died  with  an  estate  of  approximate- 
ly $5,000  in  tangible  personal  assets  and 
owed  no  debts  and  had  no  other  estate,  and 
shortly  after  her  death  her  surviving  hus- 
band, who  under  the  statute  was  entitled  to 
one-half  of  her  surplus  personal  estate,  and 
her  three  heirs  at  law,  who  were  entitled  to 
the  other  one-half,  by  agreement  divided  out 
in  kind  among  themselves  these  personal 
assets,  the  husband  taking  the  10  shares  of 
bank  stock,  estimated  by  them  to  be  one- 
half  In  value  of  the  surplus  personalty,  and 


til  after  the  death  of  the  husband  and  after 
the  death  of  one  of  the  heirs  at  law  who 
was  the  mother  of  this  appellant. 

While  the  law  does  contemplate  that  dev- 
isees and  heirs  and  other  distributees  take 
their  rights  in  the  property  of  decedents 
subject  to  the  payment  of  debts  and  the  cost 
of  administration,  and  does  for  the  purposes 
of  administration  place  the  title  for  the  time 
being  In  the  personal  representative,  there 
Is  nothing  in  its  provisions  which  requires 
or  makes  compulsory  an  administration  when 
the  necessity  for  it  does  not  exist. 

It  is  the  view  of  appellee,  and  evidently 
was  of  the  court  below,  that  an  heir  or  dis- 
tributee cannot  take  directly  from  the  intes- 
tate, but  that  there  must  be  an  Intervening 
right  or  title  passing  to  him  through  the 
personal  representative;  and  in  support  of 
that  view,  among  others,  he  relies  upon  the 
case  of  Cook  v.  Burton's  Administrator,  5 
Bush,  64.  That  was  an  action  by  the  ad- 
ministrator against  the  widow  of  the  dece- 
dent for  $2,750  in  gold  alleged  to  have  been 
held  by  her  which  belonged  to  the  estate,  and 
It  was  contended  by  her  attorneys  that  the 
Judgment  against  her  for  that  amount  was 
Improper  because  she  would  have  more  than 
that  amount  coming  to  her  as  her  distribut- 
able part  <A  his  estate,  and  ta  answer  to  that 
argument  the  court  said: 

"The  administrator  had  the  legal  right  to  take 
into  his  custody  for  curation  and  admlmstra- 
tlon,  all  the  assets  of  the  intestate;  and  no 
distributee  bad  any  right  to  convert  any  portion 
of  them  without  bis  consent,  or  to  withhold 
it  from  his  administration.  The  appellant's  ul- 
timate claim  to  a  distributive  portion  is  con- 
tingent as  to  amount,  and  cannot  be  anticipat- 
ed in  this  action;  but  must  be  adjusted  ei- 
ther by  the  consent  of  all  parties  concerned  or 
by  a  decretal  order  for  distribution  as  between 
fUl  entitled  as  distributees." 


Rather  than  being  an  authority  for  ap- 
pellee, that  opinion  is  a  distinct  recognition 
of  the  rights  of  heirs  and  distributees  to  ad- 
just among  themselves  their  rights  in  the 
decedent's  property,  for  it  distinctly  decides 
that  the  widow's  distributive  share  is  neces- 
sarily contingent  and  must  be  adjusted 
"either  by  the  consent  of  all  parties  con- 
cerned" or  by  Judgment  of  courL 

It  is  true,  ordinarily,  that  the  title  to  the 
personal  property  of  an  intestate  does  not 
directly  pass  to  or  vest  In  the  heir  at  law, 
but  in  his  personal  representative;  but  that 
rule  presupposes  that  a  personal  representa- 
tive has  been  appointed  or  that  the  necessity 
therefore  exists.  The  husband  and  heirs, 
there  being  under  the  allegations  no  uuces- 


the  three  heirs  at  law  dividing  out  aiuoug  '  slty  for  the  appointment  of  an  admlnliitrator, 
themselves  the   remainder   of    the   personal  '  took   title  under   their  agreement. 


property. 


The  case  of  Bennett  v.  Bennett's  Adminis- 


Admiuistratlon  does  not  appear   to  have   trator,  134  Ky.  444, 120  S.  W.  372,  was  where 
been  thought  by  any  one  to  be  necessary  un- 1  the  administrator  of  a  deceased  wife  sued 
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the  surviving  husband  on  a  note  and  the 
husband  defended  upon  the  ground  that 
the  decedent  was  not  Indebted  in  any  sum 
at  the  time  of  the  appointment  of  the  ad- 
ministrator, and  that  there  was  no  necessity 
for  his  appointment,  and  further  upon  the 
ground  that  the  decedent's  brothers  and 
sisters  without  right,  after  the  death  of  the 
decedent,  took  possession  of  and  divided 
among  themselves  a  large  amount  of  her 
personal  property  which  belonged  to  him  as 
the  surviving  husband,  and  asked  to  be  per- 
mitted to  set  off  their  value  against  the  note. 

Both  of  these  defenses  were  denied  him 
because  the  court  found  tliat  there  were 
debts  against  the  estate  and  there  was  neces- 
sity for'adminlstration.  The  case  of  Barrett 
V.  Barrett's  Administrator,  170  Ky.  03,  185 
S.  W.  499,  relied  upon  by  appellee,  has  no 
application  for  the  reason  that  it  Is  pointed 
out  in  the  opinion  that  the  decedent  had 
heirs  at  law  among  whom  a  distribution  was 
necessary  and  among  whom  there  had  been 
no  distribution. 

Under  the  allegations  of  the  answer  as 
amended  the  husband  and  the  heita  at  law 
took  title  to  their  several  interests  nnder  the 
agreement,  and  it  thereby  became  unneces- 
sary that  they  should  await  the  taking  of 
title  through  a  personal  representative. 

It  is  the  policy  of  (be  law  not  only  to  dis- 
courage litigation,  but  to  dispense  with  by 
agreement  all  court  proceedings  and  costs; 
and  to  say  that  heirs  and  distributees  may 
not,  when  it  is  feasible,  agree  among  them- 
selves about  the  distribution  of  the  personal 
property  of  a  decedent,  and  thereby  dispense 
with  the  necessity  for  court  proceedings  and 
costs,  would  be  distinctly  contrary  to  this 
universally  recognized  policy  of  the  law. 

The  aiq;>ointment  of  the  administrator  was 
proper,  so  that  action  might  be  instituted  to 
recover  the  property  of  the  decedent,  or  the 
property  tliought  to  l)elong  to  the  estate  of 
the  decedent,  but  the  allegations  of  the  an- 
swer, if  true,  present  a  good  affirmative  de- 
fense to  the  action,  and  the  husband  under 
the  settlement  and  agreement  alleged  to  have 
been  entered  into  Immediately  after  her  death 
acquired  title  to  the  10  shares  of  bank  stock 
as  completely  as  if  there  had  been  adminis- 
tration, and  he,  having  the  title,  might  make 
a  valid  gift  thereof  to  appellant,  and  her 
title  thereby  acquired  would  take  precedence 
over  any  title  of  a  subsequently  qualified 
administrator  unless  the  rights  of  creditors 
were  involved.  11  R.  G.  L.  {  162;  note  to 
Koslowskl  V.  Newman,  74  Neb.  704,  103  N. 
W.  295,  3  L.  R.  A.  (N.  S.)  704 ;  In  re  Acken, 
144  Iowa,  519,  123  N.  W.  187,  Ann.  Gas. 
1912A,  1170. 

The  Judgment  is  reversed,  with  directions 
to  overrule  the  demurrer  and  for  further  pro- 
ceedings consistent  herewith. 


MODERN  WOODMEN  OF  AMERICA  V. 
HURFORD. 

(Court    of    Appeals    of    Kentucky.      Oct    11, 

1921.      Rehearing   Denied   Dec. 

16,  1921.) 

1.  Death  <S=s>2(l)— PrwBMptios  applies  to  Ms 
acquiring  retldenoe  In  aoother  state. 

Ky.  St.  S  1639,  declaratory  of  common-law 
mle  that  presumption  of  death  arises  after 
seven  years'  absence,  applies  to  an  insured 
who  departed  from  the  state  and  established  a 
residence  in  another  state  for  a  short  time  and 
then  disappeared,  which  presumption  can  only 
be  overcome  by  introduction  of  proof  by  the  in- 
surer to  the  contrary. 

2.  Contraets  «s»l27(3)-^BsneflcIal  assoclatloo 
by-law  that  presumption  of  death  should  not 
apply  oontrary  to  puMlo  policy. 

Ky.  St.  g  1639,  providing  that  one  absent 
for  seven  years  is  presumed  to  be  dead,  ex- 
presses the  public  policy  of  the  state,  ajod  a 
by-law  of  a  benefit  association  precluding  re- 
covery in  the  absence  of  proof  of  actnal  death, 
except  where  the  absence  of  the  insured  has 
continued  for  a  period  equal  to  bis  expectancy, 
is  in  contravention  of  public  policy  and  unen- 
forceable and  void,  even  though  such  by-law 
was  agreed  to  by  the  insured  and  was  in 
force  at  the  time  his  certificate  was  issued. 

Appeal  from  Circuit  Court,  HcCracken 
County. 

Action  by  Rosa  A.  Hurford  against  the 
Ifodem  Woodmen  of  America.  Judgment 
for  plaintiff,  and  defoidant  appeals.  Af- 
firmed. 

Truman  Plantz,  of  Warsaw,  111.,  Barbour 
ft  McDavid,  of  Springfield,  Mo.,  and  W.  V. 
Eaton,  of  Paducah,  for  appellant 

A.  M.  Nichols,  of  Paducah,  for  appellee. 

SAMPSON,  J.  Tbe  appellant,  Modern 
Woodmen  of  America,  is  a  fraternal  benefi- 
ciary insurance  society,  organised  fnder  the 
laws  of  the  state  of  Illinois,  and  having 
lodges  and  doing  business  in  the  state  of 
Kentucky  and  elsewhere. 

In  April,  1911,  Charles  A.  Harford  of  Pa- 
ducah, Ky.,  became  a  member  of  the  society 
and  was  issued  a  certificate  of  insurance  for 
11,000;  his  mother,  appellee,  Rosa  A.  Hur- 
ford, being  named  as  beneficiary  In  the 
policy.  In  the  following  October  young  Hur- 
ford disappeared  from  Paducah.  In  April, 
1912,  an  acquaintance  wet  him  In  Moriey, 
Mo.,  when  Hurford  said  "he  was  going  down 
in  the  swamps  to  get  some  timber,  him  and 
some  other  fellows." 

Since  that  time  young  Hurford  has  not 
been  heard  from  or  of  by  his  family  or  any 
one  so  far  as  appears  from  this  record.  In 
August  1919,  appellee,  Rosa  A.  Hurford, 
mother  of  Charles  A.  Hurford,  and  benefi- 
ciary in  the  certificate  of  insurance,  instltut- 
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ed  this  action  In  the  McCracken  drcnlt  court 
to  recover  on  tbe  polfoy,  averring: 

That  her  son,  Charles  A.  Hnrford,  was  dead; 
"that  on  or  about  the  14th  day  of  October, 
1911,  said  Charles  A.  Hnrford  left  his  home 
]n  Paducah,  Ky.,  and  has  ainee  said  time  (Men 
gone  from  the  state  of  Kentucky  for  a  period 
of  more  than  seven  successive  years;  that  said 
Charles  A.  Hurford  is  a  siu^^e  man  and  resides 
with  his  mother,  who  is  the  plaintiff  herein, 
and  his  home  life  was  always  pleasant  and 
agreeable,  and  the  cause  of  his  absence  is  un- 
known to  the  plaintiff.  She  further  states  that 
the  said  Charles  A.  Hurford  baa  not  been 
heard  of  by  her  or  any  one  else,  to  her  knowl- 
edge, since  the  month  of  April,  1912.  She 
states  that  said  Chades  A.  Hurford  was  a 
resident  of  Paduoah  at  the  time  he  departed 
therefrom  and  had  resided  at  said  place  all 
his  life." 

A  demnrrer  was  Interposed  to  the  petition, 
but  while  it  waa  pending  the  plaintlfT  filed 
an  amended  petition  in  which  she  alleged : 

"That  Charlea  A.  Hnrford  haa  not  been 
heard  from  by  any  one  since  his  departure 
from  Kentucky  as  set  out  in  the  ori^nal  peti- 
tion, and  he  bad  at  the  time  of  the  filing  of  the 
original  petition  been  absent  from  Kentudcy 
for  more  then  seven  consecutive  years,  without 
ever  being  heard  of  or  from  by  any  one  and 
baa  not  to  this  day  I>een  heard  of  or  from  by 
any  one." 

The  defendant  by  answer,  after  traversing 
the  material  averments  of  the  petition  as 
amended,  sets  forth  two  separate  defenses : 

(1)  The  said  Charles  A.  Hurford  is  not 
dead,  and  tb^re  Is  no  evidence  that  he  is 
not  a  resident  at  Korley,  Mo.,  where  be  was 
last  seen,  and  as  he  did  not  disappear  from 
Kentucky  the  presumption  of  death  by  ab- 
sence of  seven  consecutive  years,  as  provided 
by  section  1639,  Kentucky  Statutes,  has  no 
application  to  the  case. 

(2)  The  by-laws  of  the  society,  which  are 
duly  pleaded  in  the  answer  of  the  appellant, 
specifically  provides  in  section  66  (now  78) 
thereat: 

"No  lapse  of  time  or  absence  or  disappear- 
ance on  the  part  of  any  member,  heretofore  or 
hereafter  admitted  into  the  society,  wittiout 
proof  of  the  actual  death  of  such  member, 
while  in  good  standing  in  the  society  shall  en- 
title his  beneficiary  to  recover  the  amount  of 
Us  benefit  certificate,  except  as  hereinafter 
provided.  The  disappearance  or  long  oontin- 
ned  absence  of  any  member  unheard  of,  shall 
not  be  regarded  as  evidence  of  death  or  giv« 
any  right  to  recover  on  any  benefit  certificate 
heretofore  or  hereinafter  issued  by  the  society 
ontil  the  full  term  of  the  member's  expectancy 
of  life,  according  to  the  National  Fraternal 
Congress  Table  of  Mortality,  has  expired 
within  the  life  of  the  benefit  certificate  in 
question,  and  this  law  shall  be  in  full  force  and 
•Sect,  statutes  of  any  state  or  country  or  rule 
of  common-law  of  any  state  or  country  to  the 
contrary  notwithstanding.  The  term  within 
the  life  of  the  benefit  certificate  as  here  used 
means    that    the    benefit   certificate    has    not 


lapsed  or  been  forfeited,  and  that  all  payments 
re<|nired  by  the  by-laws  of  the  society  have 
been  made." 

A  general  demurral  was  sustained  to  the 
answer  with  leave  to  amend.  In  due  course 
the  answer  was  amended  to  the  satisfaction 
of  the  trial  court  But  little  evidence  was 
tak«L  The  mother  of  the  Insured,  the  bene- 
ficiary In  the  certificate,  testified  that  ber 
son,  who  was  then  20  years  of  age  and  a 
member  otC  the  society,  went  away  one  day 
in  October,  1911,  to  collect  his  week's  wages 
due  from  a  manufacturing  concern  for  which 
be  worked,  saying  that  be  would  be  back  in 
a  short  while;  that  later  in  the  same  day 
he  sent  ber  $7  of  his  week's  wages  by  a 
neighbor,  who  also  carried  her  information 
that  her  son  had  said  that  he  would  be  home 
in  a  short  while  to  gp  with  ber  down  town ; 
that  she  had  never  seen  or  beard  from  blm 
since  that  time.  She  testified,  however,  that 
an  acquaintance  had  told  ber  that  he  in 
April,  1912,  had  met  ber  son  in  a  small  town 
in  Missouri  and  that  the  son  had  told  blm 
"that  he  was  going  down  In  the  swamps  to 
get  some  timber,"  and  tbat  be  had  never  seen 
or  beard  Crom  ber  son  since  tbat  time ;  that 
she  had  made  Inquiry  of  the  police  force  in 
the  city  of  Paducah,  Ky.,  and  of  other  cities. 
In  an  effort  to  find  ber  son,  but  bad  been 
unable  to  bear  of  or  from  him.  Later  she 
applied  to  the  officers  of  the  appellant  society 
for  assistance  in  finding  ber  son,  but  the 
society  was  unable  or  unwiUing  to  render 
her  any  assistance.  A  sister  of  the  Insured 
testified,  in  substance,  the  same  as  the  moth- 
er concerning  the  disappearance  of  the  in- 
sured and  his  absence  from  home.  The  only 
other  witness  called  was  Manley  Hardeson, 
who  testified  that  he  had  seen  Charles  A. 
Hurford,  the  insured,  in  Morley,  Mo.,  In 
AprU,  1912;  tbat  he  bad  a  talk  with  him, 
and  young  Hurford  said  "he  was  going  down 
into  the  swamps  to  get  some  timber,  blm 
and  some  other  fellows."  The  witness  was 
then  asked  by  the  court:  "That  was  the 
last  time  you  ever  saw  or  heard  of  him? 
Ans.  Tea,  sir." 

A  Jury  trial  was  waived  and  the  law  and 
facts  submitted  to  the  Judge,  who  entered 
Judgment  in  favor  of  appellee,  Rosa  A.  Hur- 
ford, against  the  society  Modem  Woodmen 
of  America  for  the  sum  of  $1,000  on  the 
certificate  of  insurance.  Prom  this  Judg- 
ment the  society  appeals. 

[1]  It  urges  but  two  grounds  for  reversal 
of  the  Judgment:  (a)  Section  1639  of  Ken- 
tucky Statutes  has  no  application  to  the 
tacts  of  this  case,  because  the  Insured, 
Charles  A.  Hurford,  had  established  a  resi- 
dence in  the  state  of  Missouri  after  his  de- 
parture from  Kentucky,  and  if  he  disappear- 
ed, as  contended  by  the  beneficiary,  be  did  so 
from  the  state  of  Missouri  and  not  from 
the  commonwealth  of  Kentucky,  (b)  The 
by-laws  of  the  society  in  force  at  the  time 
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Chnrtes  A.  Hnrford  became  a  member  there- 
of precluded  him  and  his  beneficiary  from 
a  recovery  on  the  certificate  of  insurance  in 
the  absence  of  proof  of  actual  death,  except 
where  the  absence  of  the  insured  without 
intelligence  continued  for  a  period  equal  to 
his  expectancy,  during  which  time  the  pre- 
miums on  his  certificate  had  been  paid  ia 
full. 

It  is  hardl}'  worth  while,  in  the  light  of 
the  recent  opinion  of  this  court  in  the  case 
of  Prudential  Insurance  Co.  t.  Gatz,  182  Ky. 
218,  206  S.  W.  299,  to  devote  much  space 
to  the  consideration  of  the  first  objectioQ 
made  by  appellabt  to  the  afflrmation  of  the 
adjudgment,  for  in  the  Gatz  Case  the  facts 
were  very  similar  to  the  ones  here  involved, 
and  it  was  distinctly  held  that  section  1639, 
Kentucky  Statutes,  does  not  repeal,  but  is 
simply  declaratory  of,  the  common-law  rule 
that  after  an  absence  of  seven  consecutive 
years,  without  intelligence  concerning  the 
appellee,  a  presumption  Is  created  sufficient 
to  throw  upon  the  other  party  the  burden  of 
proving  the  person  to  be  alive,  and  although 
the  insured  in  the  Gatz  Case  had  with  his 
wife  and  children  departed  from  the  state 
of  Kentucky  and  taken  up  his  residence  in 
Indianapolis,  Ind.,  where  he  remained  several 
months,  conducting  a  business,  and  had  while 
there  suddenly  and  unexpectedly  announced 
his  intention  of  abandoning  his  home  and 
family  and  did  in  fact  abandon  his  home, 
family,  and  place  of  business  in  the  state  of 
Indiana,  from  which  place  his  wife  and 
family  soon  returned  to  Kentucky  and  after 
a  lapse  of  more  than  seven  years  without 
intelligence  from  her  husband,  the  wife,  be- 
ing the  beneficiary  in  the  policy  of  insurance, 
instituted  her  action  in  the  Jefferson  circuit 
court  of  this  state  to  recover  on  the  policy 
of  insurance  and  her  claim  was  upheld  by 
this  court,  although  the  defense  in  that  case, 
as  in  this,  was  largely  rested  upon  the  fact 
that  the  insured  did  not  disappear  from  the 
state  of  Kentucky  but  from  a  foreign  state 
in  which  be  bad  acquired  a  residence.  It 
must  be  admitted  that  section  1639  of  our 
Statutes  concerning  the  presumption  of  death 
from  absence  Is  somewhat  peculiar  and  hard- 
ly as  comprehensive  as  the  common  law  upon 
the  subject.  It  applies  to  any  and  every 
person  who  shall  have  resided  In  this  state 
and  who  has  gone  from  and  not  returned  to 
this  state  for  seven  successive  years.  Its 
operation  may  be  defeated  by  evidence  that 
the  one  who  so  disappeared  from  the  state 
was  alive  within  the  seven  years  next  before 
the  question  arose  or  the  suit  Instituted. 
The  rule  applied  in  the  Gatz  Case  Is  conclu- 
sive of  the  question  here.  And  we  must 
hold  that  an  absence  of  seven  years  of  one 
who  shall  have  resided  In  this  state  and  has 
gone  from  and  not  returned  to  this  state  for 
seven  successive  years,  and  who  has  not  been 
heard  of  or  from,  raises  a  presumption  that 


such  person  Is  dead,  which  presumption  can 
only  be  overcome  by  the  intr«>daction  of  proof 
to  the  contrary. 

[2]  The  second  alleged  error  relied  on  by 
counsel  for  reversal  of  the  Judgment  pre- 
sents a  very  much  more  difilcult  question, 
the  consideration  of  which  we  approach  with 
great  misgivings. 

It  is  conceded  that  the  insured  Hurford  in 
his  written  application  for  membership  in 
the  society  and  for  a  benefit  certiflcute  agreed 
and  obligated  himself  to  abide  by  the  consti- 
tution, by-laws,  rules,  and  usages  of  the  or- 
der, then  in  force  or  thereafter  adopted,  iu 
case  he  was  admitted  thereto  and  granted  a 
benefit  certificate.  It  is  further  granted  that 
the  by-laws  in  question,  which  provide  that 
"absence  or  disappearance  on  the  part  of 
any  member,  heretofore  or  hereafter  admit- 
ted into  the  society  without  proof  of  the 
actual  death  of  such  member,  while  in  good 
standing  In  the  society,  shall  not  entitle  his 
beneficiary  to  recover  the  amount  of  his 
benefit  certificate  except  as  provided  in  the 
by-laws  which  allows  sudi  recovery  only  at 
the  end  of  insured"  expectancy,  and  then 
only  provided  all  dues  have  been  paid  on 
the  certificate  and  the  insured  is  in  good 
standing,  was  In  force  and  effect  long  be- 
fore and  at  the  time  Insured  made  applica- 
tion for  and  was  admitted  to  membership  In 
the  order.  It  is  the  contention  of  appellee, 
Mrs.  Hurford,  that  the  by-law  under  con- 
sideration is  unenforceable  because  It  con- 
travenes a  statute  which  is  a  part  of  the 
public  policy  of  the  state  and  for  the  addi- 
tional reason  that  it  is  both  unreasonable 
and  unjust  and  well-nigh  impossible  of  per- 
formance on  the  part  of  the  majority  of 
beneficiaries  claiming  benefits  under  pre- 
sumption of  death  by  long-continued  absence. 
She  argues  that  as  the  expectancy  of  her 
son,  the  Insured,  at  the  time  he  disappeared 
from  home  in  1911,  was  more  than  45  years, 
and  as  she  was  a  woman  of  maturity,  her 
expectancy  was  much  less  than  45  years, 
and  she  will  not  in  all  probability  live  out 
the  expectancy  of  her  lost  sou  and  could  not 
therefore  ieap  the  benefits  of  the  certificate, 
the  by-law  is  absolutely  unreasonable.  More- 
over, In  case  of  her  death  there  would  be 
no  one  to  pay  the  dues  or  premiuois  as  they 
fell  due,  and  the  policy  would  therefore  lapse. 

Courts  of  last  resort  are  not  in  harmony 
on  the  question  of  the  right  and  power  of 
a  society  to  make  sudi  by-laws.  In  the 
states  of  Illinois,  Ohio,  Mew  Yorit,  Georgia, 
and  perhaps  other  states,  the  courts  have 
read  the  by-law  in  question  or  a  similar  one 
into  the  contract  of  insurance  or  benefit  cer- 
tificate and  enforced  it.  The  reason  assigned 
being  that  a  statutory  or  commou-law  rule 
of  presumption  as  to  death  is  merely  a  rule 
of  evidence,  a  rule  of  procedure,  and  as  no 
one  has  a  vested  right  in  such  rule,  it  may 
be  changed  at  any  time  either  by  law  or  oy 
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contract  between  the  parties  without  affect- 
ing Injuriously  the  public  policy  of  the  state 
In  which  the  contract  Is  enforced.  There  is 
much  good  reason  as  well  as  high  authority 
for  this  position.  See  L.  R.  A.  1915B,  page 
793  and  1917C,  pages  1032,  1033.  See,  also, 
Hartford  Fire  Insurance  Co.  v.  R.  R.  Co., 
175  U.  S.  91,  20  Sup.  Ct.  33,  44  L.  Ed.  84, 
where  a  similar  by-law  was  held  valid  and 
declared  reasonable.  The  rule  that  seven 
years  of  continued  absence  without  tidings 
raises  the  presumption  that  the  absentee  is 
dead  was  a  part  of  the  common  law  of 
England  at  the  time  it  was  adopted  by  this 
commonwealth.  Since  then  we  have  enacted 
a  statute  which  reads : 

"If  any  person,  who  shall  have  resided  in 
this  state,  go  from  and  do  not  return  to  this 
state  for  seven  successive  years,  he  shall  be 
presumed  to  be  dead,  in  any  case  wherein  his 
death  shall  come  in  question,  unless  proof  be 
made  that  he  was  alive  within  that  time."  Ky. 
St.  S  1639. 

It  Is  therefore  a  part  of  oar  public  policy, 
and  It  Is  never  allowable  for  Individuals  to 
contract  In  contravention  of  the  state's  ex- 
pressed public  policy.  Tiindamentaliy  such 
a  contract  as  is  this  benefit  certlflcate  when 
the  challenged  by-law  Is  read  into  it  is  un- 
fair and  unreasonable  to  the  bolder  or  bene- 
ficiary thereof. 

Although  an  Insured  meet  with  unexpected 
and  untimely  death  and  his  body  is  lost 
and  his  beneficiary,  In  Ignorance  of  his  death, 
Iveep  up  the  payment  of  the  dues  for  seven 
successive  years,  there  can  be  no  recovery  on 
the  contract  If  this  by-law  be  allowed  to 
operate.  Long  experience  has  demonstrated 
that  absence  for  a  period  of  seven  years 
without  tidings  but  seldom  happens,  except 
where  the  absentee  Is  dead.  In  discussing 
the  right  of  this  society  to  enforce  the  by- 
laws challenged  In  this  case,  the  Iowa  Su- 
preme Court,  In  the  case  of  Olson  v.  Modem 
Woodmen  of  America,  182  Iowa,  1033,  164  N. 
W.  851,  L.  R.  A.  1918F,  1164,  says: 

"An  insurmountable  barrier  is  placed  by 
this  amendment  in  the  way  of  recovery,  be- 
cause the  condition  on  which  recovery  rests 
(death)  Is  incapable  of  proof  under  this  amend- 
ment. Eliminating  this  seven-year  rule,  and 
destroying  its  efficacy  as  proof  of  death,  the 
payment  of  the  premium  is  postponed  until 
26  years  after  his  disappearance,  and  the  bur- 
den placed  upon  the  assured  of  paying  the 
premium  during  all  these  years  to  secure  the 
benefits  of  the  certificate.  There  is  no  pre- 
sumption as  to  when  he  died,  arising  from 
the  proof  of  absence.  The  law  steps  in  at 
the  end  of  seven  years,  proper  proof  attending 
Ms  absence  bein?  disclosed,  and  ssys  that  he 
is  now  dead  His  policy  is  mature.  Hiii  bene- 
ficiary has  a  right  to  recover.  Though  this 
rule  has  its  fonndation  in  reason,  and  is 
fonnded  upon  a  knowledge  of  the  ways  of  men, 
yet  the  amendment  says  to  the  plaintiff,  'You 
cannot  recover  on  such  proof  until  26  years 
have    elapsed    after   the   disappearance,'    thus 


casting  on  plaintiff  the  burden  of  paying  all 
dues  and  assessments  during  that  time,  and 
thereby  making  the  certificate  practically 
worthless.  The  rule  of  seven  years'  absence 
rests  upon  sound  public  policy.  Those  inter- 
ested in  the  death  are  in  no  position  to  prove 
actual  death.  They  must  rest  their  case  on 
the  circumstances  of  absence,  if  they  woiJd 
prove  the  death  at  all.  The  fact  that  his 
whereabouts  were  unlcnown  for  seven  years, 
the  fact  that  by  inquiry  they  could  get  no  trace 
of  him,  the  fact  that  they  cannot  prove  that  he 
is  actually  dead  by  eyewitnesses,  or  those 
who  can  swear  positively  to  the  fact  of  death, 
makes  it  impossible  to  prove  the  ultimate 
fact  upon  which  liability  rests,  and  postpones 
the  payment  19  years,  though  proof  can  be 
furnished  and  is  offered  which  would  satisfy 
any  reasonable  mind  that  the  ultimate  fact 
exists.  We  think  the  rule  is  unreasonable, 
and  ought  not  to  be  recognized  and  enforced 
by  this  court." 

As  our  statute  (section  1639)  expresses  the 
public  policy  of  this  state  and  this  by-law  pro- 
poses to  make  a  different  rule  of  evidence 
and  to  change  the  mode  of  proving  death,  It 
Is  contrary  to  onr  public  policy  and  unen- 
forceable. No  member  of  the  society  has  the 
legal  right  to  do  that  which  has  a  tendency 
to  be  Injurious  to  the  public  or  against  pub- 
lic good.  Such  Is  public  policy.  In  the  case 
of  Ballard  County  Bank  v.  Guarantee  Co., 
160  Ky.  286,  160  8.  W.  1,  Ann.  Cas.  1914C, 
1208,  we  said: 

"Public  policy  Is  usually  understood  to  be 
'the  principles  under  which  the  freedom  of 
contract  and  private  dealing  is  restricted  by 
law  for  the  good  of  the  community.'  Thus  cer- 
tain classes  of  acts  are  said  to  be  'against  pub- 
lic policy,'  and  the  law  refuses  to  enforce  or 
recognize  them  on  the  ground  that  they  have 
a  mischievous  tendency,  so  as  to  be  injurious 
to  the  interests  of  the  state,  apart  from  ille- 
gality or  immorality." 

We  have  held  various  contracts  contrary  to 
pubUc  policy.  Statutes  of  limitation  cannot 
be  obviated  by  contract  In  the  case  of  Union 
Central  Life  Insurance  Co.  v.  Splnks,  119  Ky. 
261,  268,  269,  83  S.  W.  615,  616,  617  (69  L.  R. 
A.  264,  7  Ann.  Cas.  913),  we  said: 

"Bnt  statutes  of  limitation  have  come  to  be 
enacted  everywhere.  They  are  not  mere  rules 
of  evidence,  presumptions  of  the  payment  or 
extinguishment  of  the  obligation  sued  on,  bnt 
are  statutes  expressive  of  a  public  policy,  and 
are  favorably  regarded  by  law.  They  are  not 
in  operation  or  suspension  at  the  mere  will  of 
the  parties,  but  in  spite  of  them.  While  the 
statutes  themselves  make  motion  for  their  sus- 
pension, it  Is  to  be  noted  that  In  every  in- 
stance it  is  to  be  allowed  for  the  purpose  of 
continuing  or  prolonging  a  pre-existing  right 
to  sue,  and  never  to  close  the  door  against 
suits  by  any  kind  of  waiver  in  favor  of  an 
obligee.    •    ♦    • 

"The  public  policy,  as  the  term  indicates,  is 
impersonal,  and  essentially  of  universal  and 
exclusive  application  within  the  territory  of 
the  authority  declaring  It.    There  could  be  no 
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public  poU(y  otherwise,  and  the  whole  people 
would  be  powerless  to  enforce  any  wholesome 
general  rule  of  conduct  in  business  transac- 
tions, where  any  number  chose  to  ignore  or 
violate  it.  Statutes  of  limitation  belong  to  this 
class.  They  pertain  to  the  administration  of 
justice  by  the  courts  of  the  state — a  subject 
of  paramount  concern  to  the  whole  public. 
That  there  may  be  a  period  of  repose  against 
stale  claims  is  provided,  recognizing  the  old 
idea  that,  but  for  the  loss  of  evidence,  death 
or  removal  of  witnesses,  forgetfulness,  and 
so  on,  an  apparent  condition  might  have  been 
explained  away.  The  statute  means  more  than 
that  no  suit  shall  be  maintained  upon  the  class 
of  claimfi  treated  of  by  it  after  the  lapse  of 
the  time  fixed  by  it.  It  means,  also,  that  until 
that  time  has  elapsed  the  courts  are  open  to 
hear  the  claim.  The  statutes  are  substituted 
in  lieu  of  the  common-law  rules  of  presump- 
tions and  practice,  and  establish  the  public 
policy  of  the  state  on  the  subject  of  limita- 
tion of  actions.  They  supersede  not  only 
the  fictions  of  the  common  law,  but  also  super- 
sede the  hitherto  uncontxvUed  capacity  of 
parties  to  themselves  limit  the  time  in  which 
either  may  rightfully  appeal  to  the  courts  for 
redress  under  their  contracts.  Agreements 
in  advance  to  waive  statute*  of  limitation  alto- 
gether are  held  void  on  the  grounds  that  such 
statutes  are  for  the  repose,  the  peace  and 
the  welfare  of  society." 

What  Is  said  regarding  statutes  of  limita- 
tions Is  vh'ith  more  reason  true  of  a  statute 
fixing  a  time  when,  from  absence,  one  who 
has  not  been  beard  of  or  from  shall  be  deem- 
ed dead. 

The  obnoxious  by-law  was  by  Its  terms 
passed  by  the  society  with  the  expressed  pur- 
pose of  avoiding  statutes  fixing  the  time  In 
wblcb  persons  who  bave  been  absent  from 
home  and  friends  and  not  been  heard  of  or 
from  shall  be  presumed  dead.  Such  a  by-law 
cannot  be  upheld,  for,  as  said  in  the  Splnks 
Case,  supra: 

"Whatever  tends  to  injustice  or  oppression, 
restraint  of  liberty,  restraint  of  legal  rights; 
whatever  tends  to  the  obstruction  of  justice,  a 
violation  of  the  statute,  or  the  obstruction  or 
perversion  of  the  administration  of  the  law; 
whatever  tends  to  interfere  with  or  control 
the  administration  of  the  law  as  to  the  execu- 
tive, legislative,  or  other  official  action,  when- 
ever embodied  in  and  made  subject  of  a  con- 
tract, the  contract  is  against  public  policy,  and 
therefore  void,  and  not  susceptible  of  enforce- 
ment." 

Although  one  may  agree  to  be  bound  by  a 
by-law  then  in  force  which  is  contrary  to  the 
well-being  of  society  and  calculated  to  subject 
him  to  oppression  or  loss,  he  is  not  bound 
thereby,  especially  where  such  by-law  is 
flagrantly  against  the  statutory  law  of  the 
commonwealth.  He  can  be  bound  to  the 
performance  of  that  part  of  the  contract 
only  which  the  law  recognizes  as  valid,  leav- 
ing that  which  transcends  public  policy  as 
no  part  of  the  contract  and  unenforceable. 


Having  reached  the  conclusion  that  the 
challenged  by-law  was  and  is  unenforceable 
and  that  the  finding  of  fact  that  Charles  A. 
Uurford  was  dead  before  the  cpmmenccment 
of  this  action  by  the  trial  Judge  is  sustained 
by  sufficient  evidence,  we  must  hold  the  bene- 
ficiary, Mrs.  Rosa  A.  Hurford,  is  entitled  to 
recovery  on  the  benefit  certificate,  and  the 
Judgment  must  be,  and  is,  affirmed. 


WILSON  et  al.  v.  JACKSON  et  al. 
(Court  of  Appeals  of  Kentnclty.    Dec.  2, 1921.) 

1.  Jsdfment  «=a336  — Jsdgneat  to  be  vaoatad 
after  term  only  In  mode  praterlbad  by  stat- 
ate. 

A  judgment  ordering  a  sale  of  real  estate 
of  persons  under  disability,  as  allowed  by  Civ. 
Code  Prac.  {  490,  divesU  them  of  their  title  to 
the  land  and  is  a  final  appealable  order,  and  the 
court  may  not  vacate  such  order  after  the  ex- 
piration of  the  term  at  which  entered  except  in 
the  mode  provided  by  sections  344,  619,  and 
520,  and  for  the  causes  mentioned  in  sections 
S40  and  618. 

2.  Jndgment  «=3384-.VaMtloa  after  term  nay 
be  sought  by  supplemental  answer. 

Where  judgment  and  order  of  sale  were  en- 
tered in  partition  action  under  Civ.  Code  Prac. 
{  490,  and  after  the  expiration  of  the  term 
the  guardian  ad  litem  of  infant  defendants  filed 
a  verified  "amended  and  supplemental  answer," 
praying  that  the  jndgment  be  set  aside,  and 
setting  up  facts  not  previously  appearing  in 
the  record,  and  the  plaintiffs  entered  their  ap- 
pearance by  objecting,  such  answer  was  a 
proper  method  of  presenting  the  question  of 
vacating  the  judgment,  under  section  618,  sub- 
sec.  5  and  section  520;  a  new  and  independent 
action  not  being  neeesaary. 

3.  Infants  «s»37->l.uds  sold  ealy  aoconiing  to 
ttatate. 

An  infant's  land  can  be  sold  only  when  and 
in  the  manner  authorized  by  statute. 

4w  Partition  «s>46( I)— Executors  trnstsss  nn- 

dsr  will  hsid  necessary  partiss,  and  consent 

to  sale  esseatlal. 

In  action  to  partition  land  under  Civ.  Code 

Prac.  I  490,  executors  of  the  will  of  testatrix 

of  the   property   in   question,   who  were  also 

tmstees  of  the  property,  which  was  devised 

to  plaintiffs  and  defendants  until  the  youngest 

one  became  21,  were  necessary  parties,  being 

legal  title  holders,  and  the  court  did  not  have 

power  to  order  a  sale  of  the  property  without 

their  consent,  under  section  494. 

5.  Partition  «=>2I— Deed  hsid  not  t«  forbid 
sale. 
Deeds  to  a  named  woman  and  her  children 
by  her  then  living  husband  "so  long  as"  she 
"remains  the  wife  or  widow  of  said"  husband, 
"in  the  event"  she  "should  become  the  widow 
of    said"    husband    "and    she    *    *    *    should 
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marry  someone  elae,  then  the  Htle  *  *  *  to 
be  ezcluilTely  ta  the  children,"  held  neither  er- 
presaly  nor  by  implication  to  forbid  a  sale  of 
the  land  aa  allowed  by  Clr.  Code  Prac.  {  490. 


Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  SalUe  B.  Jackson  and  others 
against  Hallle  T.  Jackson  and  another.  In 
which  John  B.  Wlhson  was  appointed  guard- 
ian ad  litem  for  defendants.  From  Judgmoit 
for  plalntlffa,  defendants  appeal.  Reversed 
and  remanded. 

John  B.  Wilson,  ot  Hartford,  for  appd> 
lants. 

Heavrln  &  Martin  and  Barnes  ft  Smith,  all 
Of  Hartford,  tor  appelleea. 


OliARKE,  J.  The  appellees,  Sallie  B.  Jack- 
son and  her  adult  children,  instituted  this 
action  against  Hallie  T.  Jackson  and  Stone- 
wall Jackson,  infant  ctiildren  of  Sallie  B. 
Jackson,  to  sell  for  partition  under  sectlMi 
490  of  the  Code  three  tracts  of  land  Jointly 
owned  and  possessed  by  the  parties.  The 
infant  defendants  were  properly  summoned, 
and  appellant  J.  B.  Wilson,  having  been  reg- 
ularly appointed  aa  their  guardian  ad  litem, 
filed  formal  answer  stating  his  inability  aft- 
er examtnatlon  of  the  case  to  make  defense 
for  them. 

The  IndivlsibUity  of  the  land  and  that  a 
sale  and  division  of  the  proceeds  would  be 
advantageous  to  all  i>artle8  was  established 
by  proof  of  three  witnesses,  and  on  the  rec- 
ord as  It  stood  upon  submissltxi  a  judgment 
and  order  of  sale  was  entered  at  the  May 
term,  1920,  of  the  court.  After  the  expiration 
of  that  term  of  court  and  on  June  7,  1920, 
which  was  the  first  regular  mle  day  there- 
after, the  guardian  ad  litem  filed  with  the 
clerk  of  the  court  a  pleading  in  the  case 
which  Is  styled  "amended  and  supplemental 
answer  of  guardian  ad  litem  of  the  infant 
defendants,  Hallle  T.  Jackson  and  Stonewall 
Jackson."  The  prayer  of  this  pleading  is 
that  it  be  filed;  that  the  Judgment  and  order 
of  sale  be  set  aside;  that  the  court  construe 
the  will  and  deeds  under  which  the  parties 
held  title  to  the  land  and  which  the  guardian 
ad  litem  contends  forbid  a  sale;  and  that 
"the  Interests  of  bis  said  wards  be  protect- 
ed." This  pleading  also  contained  the  de- 
scription of  a  small  tract  of  land  omitted 
from  the  petition  and  Judgment  which  it  was 
alleged  was  a  part  of  the  farm  owned  Jointly 
by  the  parties. 

At  the  next  ensuing  July  term  of  the  court 
this  order  and  Judgment  was  entered  in  the 
case: 

'^he  gaardion  ad  litem,  John  B.  Wilson,  hav- 
ing filed  his  supplemental  report  in  this  action 
on  June  7,  1920,  and  the  action  being  called  for 
bearing  upon  his  motion  to  set  aside  the  judg- 
ment entered  herein,  to  which  motion  the  plain- 


tiffs object,  and  the  eoart  being  enffldently  ad- 
vised, it  is  ordered  and  adjudged  by  the  court 
that  said  motion  be,  and  it  is,  overruled,  to 
which  ruling  the  guardian  ad  litem  excepted,  and 
it  further  appearing  to  the  court  that  by  mis- 
take or  oversight  there  was  left  out  of  said 
judgment  a  tract  or  parcel  of  land  in  Ohio  coun- 
ty, Ky.,  bounded  as  follows." 

Then  follows  a  description  of  the  omitted 
tract  which  the  master  comnoissioner  was 
directed  to  sell  at  the  same  time  and  upon 
the  same  terms  as  the  three  tracts  ordered 
sold  in  the  former  Judgment,  and  it  was  fur- 
ther adjudged  that  the  Interests  in  the  pur- 
chase money  of  the  infants  in  all  four  tracts 
of  land  remain  a  lien  upon  the  land  until 
theiy  become  21  years  of  age  or  until  their 
guardians  execute  bond  as  required  by  sec- 
tton  493  of  the  Code. 

[1]  The  first  contrition  of  appellants  is 
that  the  court  erred  in  refusing  to  set  aside 
the  judgment  and  order  of  sale  entered  at 
the  May  term,  while  for  api)eUeefl  it  is  con- 
tended that  that  judgment  and  order  of  sale 
Is  a  final  order;  that  with  the  expiration  of 
that  term  the  power  of  the  court  to  modify 
or  vacate  it  expired,  and  that  as  a  conse- 
quence the  court  properly  refused  to  set  it 
aside. 

It  will  be  readily  conceded  that  a  judg- 
ment ordering  a  sale  of  real  estate  of  per- 
sons under  disability  as  allowed  by  the  Code 
divests  them  of  their  title  to  the  land  and  is 
a  final  appealable  order  as  was  held  In  Stn- 
ton  V.  Byron,  101  S.  W.  882,  6  Ky.  Law  Rep. 
426,  and  that  the  court  may  not  vacate  sudi 
an  order  after  the  expiration  of  the  term  at 
which  it  was  entered  except  in  the  mode  pro- 
vided by  sections  S44,  SIO,  and  520  and  for 
the  causes  mentioned  in  sections  340  and  51S 
of  the  Code. 

[2]  We  are  of  the  opinion,  however,  that 
the  causes  stated  by  appellants  come  within 
the  express  provisions  of  subsection  5  of  sec- 
tion 518,  and  the  amended  answer  filed  sub- 
stantially complies  with  the  method  prescrib- 
ed by  section  520  as  it  has  been  construed  in 
Henry  Vogt  Machine  Co.  v.  Penn.  Iron  Works 
Op.,  66  S.  W.  734,  23  Ky.  Law  Rep.  2163,  and 
Southern  National  Life  Insurance  Co.  v. 
Ford's  Adm'r,  151  Ky.  476,  152  S.  W.  243. 
Subsection  5  of  section  618  of  the  Code  pro- 
vides that — 

"The  court  in  which  a  judgment  has  been 
rendered  shall  have  power,  after  the  expiration 
of  the  term,  to  vacate  or  modify  it  for  errone- 
ous proceedings  against  a  person  under  disabil- 
ity, except  coverture,  if  the  condition  of  such 
defendant  do  not  appear  in  the  record,  nor  the 
error  in  the  proceedings." 

Subsection  520  of  the  Code  provides  that 
the  proceedings  to  vacate  or  modify  a  judg- 
m^t  on  the  grounds  mentioned  in  subsection 
5  and  other  subsections  of  section  518  "shall 
be  by  petition  verified  by  affidavit,  setting 
forth  the  Judgment,  the  grounds  to  vacate  or 


Digitized  by  VjOOQ  IC 


30 


236  SOUTHWESTERN  REPORTBB 


(Ky. 


modify  it,  and  the  defense  to  the  action  if  the 
party  applying  was  defendant." 

It  was  held,  however,  in  the  two  cases  last 
above  referred  to  that  a  new  and  independent 
notion  was  not  necessary,  although  that 
would  be  the  better  practice,  where  a  Judg- 
ment was  attacked  under  subsections  5  and 
7  of  section  518  of  the  Civil  Code.  In  both 
of  these  cases,  as  in  the  Instant  one,  the 
'  grounds  relied  upon  to  sustain  the  motion  to 
vacate  the  Judgment  were  presented  in  a 
verified  pleading,  styled  an  answer  filed  in 
the  original  action,  and  to  which  the  adverse 
party  entered  his  appearance  by  objecting. 
Hence  the  court  should  not  have  overruled 
the  motion  to  set  aside  the  judgment  upon 
the  ground  that  it  was  not  properly  pre- 
sented if  the  facts  alleged  in  the  amended 
answer  come  within  the  provision  of  subsec- 
tion 5,  supra,  enacted  for  the  protection  of 
persons  under  disability.  The  facts  relied 
upon  and  set  out  therein  did  not  previously 
appear  in  the  record,  and  the  defendants  are 
infants;  hence  the  case  comes  squarely 
within  the  terms  of  this  subsection  and  the 
court  erred  in  refusing  to  vacate  the  Judg- 
ment if  erroneous  upon  the  facts  thereby  dis- 
closed. Humphrey,  etc.,  v.  Holland,  etc.,  192 
Ky.  168,  232  S.  W.  642. 

Plaintiffs  filed  with  their  petition  three 
deeds  under  which  it  was  alleged  the  parties 
held  title  to  the  three  tracts  of  land  describ- 
ed therein.  One  of  these  deeds  Is  from  the 
master  commissioner  of  the  Ohio  circuit 
court,  and  recites  that  the  land  thereby  con- 
veyed to  plaintiffs  and  defendants  Jointly  Is 
the  share  allotted  to  them  in  a  suit  to  divide 
the  lands  of  their  deceased  grandmother, 
Klizabeth  Ii.  Jackson ;  but  the  deed  does  not 
mention  nor  does  the  record  otherwise  dis- 
close the  fact  fully  set  out  in  appellant's 
amended  answer  that  the  lands  divided  In 
that  suit  were  devised  by  Elizabeth  Ii.  Jack- 
son to  these  and  her  other  descendants  by 
will  which  expressly  provides  that  the  un- 
divided one-fourth  interest  in  her  entire  es- 
tate devised  to  these  parties  and  set  apart 
to  them  In  the  previous  suit  shall  be  held  in 
trust  by  her  executors  vmtll  the  youngest  of 
them  becomes  21  years  of  age;  that  during 
this  period  the  executors  shall  have  full 
control  of  their  share  In  her  estate  and  pay 
to  the  beneficiaries  at  stated  intervals  the 
net  income  derived  therefrom;  that  the  ex- 
ecutors by  the  express  terms  of  the  will  are 
given  "full  power  needed  and  necessary  to 
carry  out  the  provisions  of  this  will  even  to 
the  power  to  sell  realty  if  in  their  Judgment 
it  is  best  for  them  to  do  so  and  leaving  It  to 
tlieir  judgment  how  they  shall  Invest  the  pro- 
ceeds." 

[3,4]  By  section  494  of  the  Code  general 
provisions  applicable  to  all  sales  of  real  prop- 
erty belonging  to  persona  under  disability  are 
prescribed,  and  by  subsection  8  thereof  It  is 
provided  that — 


"If  a  deed  or  will  give  t«  a  trustee  a  discre- 
tiooary  power  to  seU  the  property,  the  court 
shall  not  have  power  to  order  sale  of  it  without 
the  consent  of  the  trustee." 

It  Is  an  elementary  legal  principle  In  this 
Jurisdiction  that  an  Infant's  land  can  be  sold 
only  when  and  in  the  manner  authorized  by 
statute:  Noel  v.  Harper,  170  Ky.  657,  186 
S.  W.  603.  And  it  is  obvious  that  the  execu- 
tors of  the  will,  who  were  also  made  trustees 
of  the  property  devised  to  plaintiffs  and  de- 
fendants until  the  youngest  one  became  2i 
years  of  age,  being  the  legal  title  holdws, 
were  necessary  parties  to  this  action,  and 
that  the  court  did  not  have  the  power  to  or- 
der a  sale  of  this  tract  of  land  without  their 
consent.  Noel  v.  Harper,  supra.  They  are 
not  parties  to  this  action,  and  hence  the  orig- 
inal judgment  and  order  of  sale  In  so  far  as 
this  tract  of  land  is  concerned  is  at  least  er- 
roneous, if  not  void,  as  is  also  the  latter 
judgment  ordering  a  sale  of  the  15-acre  tract 
owned  by  the  parties  in  the  same  way  and 
upon  the  same  conditions. 

The  only  way  In  which  appellees  seek  to 
avoid  this  conclusion  is  by  the  insistence  that 
we  must  presume  that  the  court  In  the  suit 
to  partition  the  lands  of  Elizabeth  L.  Jack- 
son construed  her  will  and  held  that  these 
parties  took  title  thereunder  to  this  tract  of 
land  free  of  any  trusteeship  simply  because 
the  master's  deed  ostensibly  conveys  the  ab- 
solute title  to  them.  But,  even  If  courts  were 
in  the  habit  of  selling  Infant's  lands  upon 
presumptions,  the  one  suggested  certainly 
could  not  be  indulged  In  view  of  the  plain 
provisions  of  the  will  and  the  fact  that  the 
court  In  the  case  In  which  the  deed  of  par- 
tition was  made  was  simply  dividing  the 
lands  among  joint  owners,  and  was  not  at- 
tempting to  sell  same,  and  consequently  was 
not  called  upon  to  decide  whether  or  not 
under  the  will  the  lands  could  be  sold  with 
or  without  the  consent  of  the  executors,  or  at 
all. 

It  Is  apparent,  therefore,  that  for  this  er- 
ror the  Judgment  must  be  reversed,  but  we 
deem  it  proper  to  briefly  pass  upon  two  other 
contentions  of  appellants  raised  by  this  ap- 
peal and  pressed  uiwn  our  attention  which,  if 
sustained,  would  finally  dispose  of  the  case. 
These  are:  First,  that  the  provisions  of  the 
will  of  Elizabeth  L.  Jackson  under  which  the 
100  and  15  acee  tracts  are  Jointly  owned  by 
the  parties  to  this  action  forbid  a  sale  of 
these  two  tracts  of  land  until  the  youngest 
child  of  Sallle  B.  Jackson  attains  his  major- 
ity; and,  second,  that  certain  provisions  In 
the  deeds  under  which  the. other  two  tracts 
are  owned  by  the  parties  forbid  a  sale  of 
them  during  the  lifetime  of  Sallle  B.  Jack- 
son. We  cannot  agree  with  appellants  In  ei- 
ther of  these  contentions.  The  will  only  for- 
bids a  distribution  among  plaintiffs  and  de- 
fendants of  the  corpus  of  the  share  devised 
to  them,  but  does  not  prevent  a  sale  for  re- 
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in\-estment  under  other  provisions  of  tbe 
Code  than  section  490  if  the  trustees  consent 
during  the  period  of  tbe  trusteeship,  as  Is 
deariy  shown  by  the  fact  that  the  executors 
are  given  express  iwwer  to  do  this,  but  does, 
we  think,  render  It  doubtful  if  land  so  held 
can  be  sold  under  section  490  even  with  con- 
sent of  the  trustees.  We  do  not  think,  how- 
ever, we  ought  to  decide  this  question  until 
the  trustees  are  made  parties  or  until  the 
queistlon  thus  presented  is  decided  by  the 
lower  court. 

[I]  The  provisionB  In  the  deeds  under 
which  the  parties  own  the  other  two  tracts 
sought  to  be  sold  by  this  action  are  Identical 
except  that  the  grantor  in  cme  is  Mrs.  Eliza- 
beth L.  Jackson  and  John  T.  Jackson  in  the 
other.  The  provision  in  the  deed  from  Mrs. 
Jackson  Is  as  follows: 

"This  deed  between  Mrs.  Elizabeth  L.  Jack- 
ion,  widow  and  ezecntriz  of  Or.  S.  A.  Jackson, 
deceased,  of  Ohio  county,  Ky.,  of  the  first  part, 
and  Sally  Brown  Jackson,  wife  of  H.  D.  Jack- 
son, and  her  children  by  the  said  H.  D.  Jackson, 
80  long  as  the  said  Sally  Brown  Jackson  re- 
mains the  wife  or  widow  of  the  said  H,  D.  Jack- 
son, in  the  event  the  said  Sally  Brown  Jackson 
should  become  the  widow  of  the  said  H.  D. 
Jackson,  and  she,  Sally  Brown  JackBon,  should 
marry  some  one  else,  then  the  title  of  the  to  be 
described  property  in  this  deed  is  to  be  exclu- 
sively In  tbe  children  of  the  said  H.  D.  Jackson 
and  Sally  Brown  Jackson,  all  of  Ohio  county 
and  state  of  Kentucky,  of  the  second  part." 


Tbe  habendum  clause  reads: 

"To  have  and  to  hold  the  same  with  all  the 
appurtenances  thereon  to  the  second  parties  her 
and  their  heirs  and  assigns  as  set  forth  in  the 
description  of  the  second  parties  in  this  deed 
forever,  with  a  covenant  of  general  warranty." 


These  provisions  only  define  the  relative 
interests  of  the  several  parties  of  the  second 
part  In  the  land  conveyed  to  them,  but  they 
do  not  ^ther  expressly  or  by  Implication 
forbid  a  sale  of  the  land  as  allowed  by  the 
Code.  Neltb^  Is  It  true  that  it  will  be  im- 
possible, as  appellants  contend,  for  tbe  court 
after  a  sale  to  make  a  proper  distribution  of 
the  proceeds  among  the  parties  on  account 
of  tbe  defeasible  interest  of  Sallle  B.  Jack- 
son therein;  but,  since  a  distribution  was 
not  attempted  or  involved  as  the  record  then 
stood  In  tbe  Judgment  ordering  a  sale  of 
these  tracts,  it  is  obvious  we  should  not  now 
pass  upon  the  question  of  how  the  proceeds 
should  be  divided  if  another  sale  is  ordered. 

For  the  reasons  Indicated,  both  judgments 
appealed  from  are  reversed,  and  the  cause 
remanded  for  further  proceedings  not  Incon- 
sistent herewith,  but  without  prejudice  to 
any  party  as  to  any  question  not  expressly 
decided  herein. 
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CITY  OF  LEXINGTON  v.  LEXINGTON 
LEADER  CO. 

(Court  of  Appeals  of  Kentucky.   Dec.  2,  1921.) 

1.  Taxation  «s»236  —  Word  "manufaotare," 
eto.,  within  tax  laws,  construed  aooording  to 
ciroumttanoes  and  legislative  intent. 

In  construing  the  words  "manafacture," 
"manufacturing,"  and  "manufacturing  estab- 
lishments," within  tax  laws,  courts  are  largely 
governed  by  the  circumstances  surrounding  tbe 
cases  in  which  they  are  used,  and  by  tbe  in- 
tent and  purpose  of  the  Legislature  in  enact- 
ing the  particular  statute  wherein  they  are 
found. 

2.  Taxation  «s>204(2)  —  Laws  granting  tax 
exemptions  to  manufacturing  companies 
strictly  construed. 

Laws  granting  tax  exemptions  to  manufac- 
turing companies,  because  in  derogation  of 
common  right,  are  not  so  favorably  regarded 
by  the  courts  as  to  Justify  an  Interpretation 
that  would  extend  their  meaning  by  mere 
implication, 

I  j.  IVIunicipai  corporations  <&=>967( I)— Newspa- 
per publisher  not  engaged  In  "mannfaotur- 
ing,"  within  tax  exemption  statntSb 
Machinery,  paper,  and  other  material  used 
in  publishing  and  issuing  a  newspaper  is  not 
exempt  from  municipal  taxation,  nnder  Ky.  St. 
Snpp.    1918,    8   4O19al0(2),    exempting   from 
municipal   taxes   "raaefainery  and   products   in 
course   of  manufacture,   of  persons,  firms,  or 
corporations  actually  engaged  in  manufactur- 
ing";    the    publisher    not   being   "engaged    in 
manufacturing,"  within  the  statute. 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty. 

Action  by  the  Lexington  Leader  Company 
against  the  C9ty  of  Lexington.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
with  directions. 

James  A.  Wilmore,  of  Lexington,  for  appel- 
lant. 

Richard  0.  Stoll,  of  Lexington,  for  appel- 
lee. 

THOMAS,  J.  By  this  action,  filed  by  ap- 
pellee and  plaintiff  below,  Lexington  Leader 
Company,  a  corporation,  against  the  city  of 
Lexington,  plaintiff  seeks  exemption  from 
municipal  taxation  upon  its  machinery,  pa- 
per, and  ottifr  material  used  in  publishing 
and  issuing  its  newspaper  In  the  city,  called 
the  Lexington  Leader,  for  the  years  1917, 
1918,  and  1919.  The  right  to  the  relief 
Is  claimed  under  exemption  (2)  of  section 
4dl9al0,  vol.  3,  present  Kentucky  Statutes, 
which  Is  part  of  an  act  of  the  General  Assem- 
bly passed  at  a  special  session  on  May  2, 1917. 
The  section  provides  that  all  property  subject 
to  taxation  for  state  purposes  shall  likewise 
be  subject  to  local  taxation  "in  the  county, 
dty,  school  or  other  taxing  district  in  which 
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same  has  a  taxable  situs,"  except  three  nam- 
ed classes,  whidi  shall  be  exempt  from  Inca- 
tion  taxation  and  subject  to  taxation  for 
state  purposes  only.  Exemption  (2)  from  mu- 
nicipal taxation  excludes : 

"Machinery  and  products  in  coarse  of  manu- 
facture of  persons,  firms  or  corporations  ac- 
tually engaged  in  manufacturing  and  their  i«w 
material  actually  on  hand  at  their  plants  for 
the  purpose  of  manufacture." 

In  an  effort  to  give  force  to  the  contention 
that  plaintiff  is  "engaged  in  manufacturing," 
<ind  therefore  entitled  to  the  exemption  with- 
in the  contemplation  of  the  statute,  the  peti- 
tion goes  into  great  detail  in  stating  the  va- 
rious kinds  of  machinery  employed  In  Issuing 
the  newspaper,  and  in  explaining  how  the 
lead  or  type  metal  is  melted  and  Impressed 
with  lettering  through  the  manipulations  of 
the  linotype  machine,  and  how  the  type  or 
lettering  so  produced  is  transferred  by  stereo- 
typing machines  to  matrices,  from  which  are 
made  metallic  plates  containing  the  words 
and  sentences  to  appear  In  the  newspaper.  It 
is  further  explained  bow  the  metal  plates  are 
operated  so  as  to  stamp  the  printing  upon  the 
blank  paper,  and  it  Is  contended  that  these 
various  manipulations,  alterations,  and  pro- 
cesses make  the  final  product,  the  newspaper, 
a  "manufactured"  article,  and  classifies 
plaintiff  in  issuing  its  newspaper  as  one  "ac- 
tually engaged  in  manufacturing,"  so  as  to 
exempt  It  from  taxation  on  any  of  Its  prop- 
erty or  material  thus  employed.  The  dty 
demurred  to  the  petition,  which  the  court 
overruled,  and.  it  declining  to  plead  further, 
judgment  was  rendered  enjoining  it  from 
collecting  any  of  the  taxes  Involved  for  ei- 
ther of  the  years  mentioned  upon  any  of  the 
proijcrty  so  employed;  and,  complaining  of 
that  Judgment,  it  prosecutes  this  appeal. 

It  will  at  once  l>e  seen  tlint  the  question  is 
whether  a  newspaper  Is  such  an  article  of 
manufacture  as  renders  Its  publisher  "engag- 
ed in  manufacturing,"  as  contemplated  by  the 
exemption  under  consideration.  The  words 
"manufacture,"  "manufacturing,"  "manufac- 
turing establishment,"  and  correlated  ex- 
pressions, are  extremely  difficult.  If  not  im- 
possible, of  exact  legal  definition.  Etymologi- 
cally,  according  to  Webster,  the  word  "manu- 
facture" means: 

"The  process  or  operation  of  making  wares 
or  any  material  products  by  hand,  by  machin- 
ery, or  by  other  agency;  often,  such  process 
or  operation  carried  on  systematically  with 
division  of  labor  and  with  the  use  of  machinery. 
Anything  made  from  raw  materials  by  the 
hand,  by  machinery,  or  by  art,  as  cloths,  iron 
utensils,  shoes,  madiinety,  saddlery,  etc.  A 
manufactory;   a  factory." 

This  definition,  as  will  be  seen,  is  general, 
and  is  broad  enough  to  Include  every  process 
or  operation  by  which  something  is  added  to 
or  taken  from  an  article,  which  in  its  chang- 


ed form  is  adapted  to  a  different  use  and  pur- 
pose than  was  the  original  article  before  any 
alterations  were  made.  It  will  thus  be  seen 
that  but  little  advancement  Is  made  toward 
discovering  a  le^al  definition  from  the  litera- 
ry one  given  by  Mr.  Webster,  which,  after  all. 
Is  no  more  satisfactory  from  a  l^al  stand- 
point than  are  the  lexicographical  definitions 
of  "fraud,"  "accident,"  "conspiracy,"  and  sim- 
ilar subjects  with  which  the  law  has  to  deal. 

[1]  It  has  therefore  come  to  pass  that 
courts,  in  determining  the  meaning  of  the 
words  "manufacture,"  "manufacturing,"  and 
"manufacturing  establishments,"  are  largely 
governed  by  the  circumstances  surrounding 
the  cases  in  which  they  are  used,  and  by  the 
intent  and  purpose  of  the  Legislature  ha  en- 
acting the  particular  statute  wherein  they 
are  found,  which  results  In  construing  the 
words  as  meaning  one  thing  In  a  particular 
statute  and  entirely  a  different  thing  in  an- 
other one,  dependent,  as  indicated,  upon  the 
intention  and  the  purpose  in  enacting  the 
statute  and  the  end  intended  to  be  accom- 
plished thereby.  Usually  that  meaning  jvlll 
be  attached  to  them  which  corresponds  with 
"the  common  understanding  of  manUnd,"  in 
view  of  the  subject-matter  In  connection  witli 
which  they  are  used.  In  other  words,  that 
Interpretation  is  to  be  adopted  which  agrees 
with  the  popular  sense  in  which  tbey  are 
used  and  understood,  rather  than  according 
to  their  scientific  meaning;  and  this  is  es- 
pecially so  in  the  construction  of  tax  laws  in- 
cluding exemptions  therefrom.  In  re  Capital 
Publishing  Ck).,  S  McArtbur  (D.  C)  405 ;  State 
Evening  .Journal  Ass'n.  etc..  v.  State  Board. 
47  N.  J.  Law.  36, 64  Am.  Bep.  114 ;  Press  Print- 
ing Co.  V.  State  Board  of  Assessors,  SI  N. 
J.  Law,  75,  16  Atl.  173;  Dolese  &  S.  Co.  v. 
O'Connell,  257  HI.  48,  100  N.  B.  235:  Wil- 
liams V.  Park,  72  N.  H.  305,  66  Atl.  463,  64  L. 
B.  A.  33 ;  People  ex  rel.  New  England  Dress- 
ed Meat  &  Wool  Co.  v.  Boberts,  166  N.  T. 
688,  50  N.  E.  1120,  41  U  B.  A.  228;  State  v. 
American  Sugar  Befinlng  Co.,  108  La.  603,  32 
South.  965;  Standard  Tailoring  Co.  v.  Cltv 
of  LoulsvUle,  152  Ky.  504,  163  S.  W.  764.  44 
L.  B.  A.  (N.  S.)  303.  Ann.  Cas.  1915B,  220. 
and  annotations  to  City  of  Louisville  v.  Zln- 
melster  &  Sons,  188  Ky.  570,  222  S.  W.  958, 
reported  In  10  A.  L.  B.  1269,  the  annotations 
being  on  pages  1274-1276,  inclusive. 

In  the  Standard  Tailoring  Co.  Case,  from 
this  court,  which  was  one  wherein  a  tailoring 
establishment  sought  the  same  exemption 
from  local  taxation  on  the  same  grounds  as 
here  Involved,  but  which  was  denied,  the 
opinion,  inter  alia,  says : 

"The  words  'manufacturing  establishment' 
have  been  given  a  variety  of  meanings,  depend- 
ing largely  on  the  circumstances  surrounding 
the  case  in  which  they  have  been  used.  Thp 
result  of  this  is  that  although  the  words  have 
been  often  defined  by  the  courts,  few  Judicial 
precedents  can  be  found  that  may  be  properly 
applied  to  any  particular  state  of  facts." 


Digitized  by 


Google 


Ky.) 


CITT  OF  LEXINGTON  r.  LEXINGTON  LEADKR  CO. 


33 


The  opinion  continues  by  giving  the  defini- 
tion of  Mr.  Webster,  supra,  and  then  says: 

"Bat,  in  applying  it  to  the  facts  of  particu- 
lar cases  in  which  the  construction  of  ordinanc- 
es or  statutes  were  involved,  the  courts,  es- 
pecially in  license  and  exemption  cases,  have 
found  it  necessary,  in  carrying  out  the  legis- 
lative intent  in  the  use  of  the  word,  to  materi- 
ally limit  the  scope  of  this  general  definition, 
which  is  broad  enough  to  embrace  almost  every 
concern  that  is  engaged  in  the  business  of 
changing  the  nature  or  quality  of  articles  so 
that  they  may  be  used  for  whatever  purpose 
they  were  intended.  Indeed,  we  might  say  that 
the  meaning  of  the  words  'manufacture'  and 
'manufacturing  establishment'  has  ^eea  adapt- 
ed to  meet  the  varying  circumstances  arising 
in  the  case  or  class  of  cases  in  which  it  was 
necessary  to  define  them,  so  that  the  intent 
with  which  they  were  used  might  be  accom- 
plished. The  purpose  of  the  lawmaking  body 
in  using  the  words  has  always  been  allowed 
to  have  controlling  weight  in  the  decision  of 
-the  meaning  that  should  be  attached  to  them, 
as  may  be  seen  by  an  examination  of  the  num- 
ber of  cases  cited  in  Words  and  Phrases,  vol. 
5,  title  'Manofacture.'" 

Following  these  rules,  courts  are  more  in- 
clined to  attach  a  broader  meaning  to  the 
terms  "manufacture"  and  "manufacturing  es- 
tablishments" in  mechanic's  lien  laws  (an 
example  of  which  is  the  case  of  Bogard  v. 
Tyler,  119  Ky.  637,  55  S.  W.  709,  21  Ky.  Law 
Rep.  14!}2),  workmen's  compensation  acts,  and 
other  similar  statutes  wherein  they  are  used, 
in  order  to  effectuate  the  sound  public  policy 
embodied  therein,  and  presumed  beneficent 
purposes  of  such  statutes,  while  in  tax  exemp- 
tion statutes  a  more  restricted  definition  will 
be  adhered  to,  since  they  are  to  be  strictly 
construed.  Notes  to  City  of  Louisville  v.  Zin- 
melster  &  Sons,  supra,  In  10  A.  L.  R.  1274; 
City  of  Mlddlesboro  v.  New  Southern  Brew- 
ing &  Ice  Co.,  108  Ky.  351.  66  S.  W.  427 ,  21 
Ky.  Law  Rep.  1782;  Jones  Bros.  t.  City  of 
Louisville,  142  Ky.  769, 136  S.  W.  301 ;  Louis- 
ville &  NashvUle  Railroad  Co.  v.  aty  of 
Louisville,  143  Ky.  268,  186  8.  W.  611 ;  Vic- 
tor Cotton  Oil  Co.  V.  City  of  Louisville,  149 
Ky.  149, 148  S.  W.  10;  and  Standard  Tailor- 
ing Co.  T.  City  of  Louisville,  supra,  which  is 
reported  In  152  Ky.  504,  153  S.  W.  764,  44  L. 
R.  A.  (N.  S.)  303,  and  Ann.  Cas.  1915B,  220. 

[2]  The  cases  dted  adopt  and  reiterate  the 
rule  substantially  the  same  as  it  is  stated  In 
annotations  in  10  A.  L.  R.  1274,  thus : 

"JjtiVfB  granting  tax  exemptions  to  manufac- 
turing companies,  because  in  derogation  of 
common  right,  are  not  so  favorably  regarded  by 
the  courts  as  to  justify  an  interpretation  that 
Would  extend  their  meaning  by  mere  implica- 
tion. In  other  words,  tax  exemptions,  like 
other  cases  of  special  privileges,  are  to  be 
stricfly  construed." 

That  statement  of  the  rule  is  supported  by 
a  reference  to  the  Kentucky  cases,  supra,  and 
many  others  from  other  states.    So  that  the 
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rule  with  reference  to  the  Interpretation  of 
tax  exemption  statutes  is  thoroughly  imbed- 
ded in  the  Jurisprudence  of  this  country. 

Plalntift,  from  the  detail  allegations  in  Its 
petition,  as  well  as  from  argument  made  in 
brief  of  its  counsel,  stresses  the  somewhat 
complicated  method  by  which  the  printing  of 
the  paper  is  completed,  as  well  as  the  dlfl^er- 
ent  machinery  and  material  used  in  the  pro- 
cess, as  facts  supporting  the  theory  that  the 
ultimate  production  (the  newspaper)  is  sudi 
a  manufactured  article  as  entitles  plaintiff  to 
the  exemption  sought,  while  at  the  same  tima 
It  Is  at  least  inferentlally  conceded  that  the 
publication  of  a  paper  by  the  old  method  of 
setting  t]n>e,  and  with  the  hand  press,  former- 
ly in  vogue,  and  now  employed  In  some  local- 
ities, would  not  make  the  publisher  "engaged 
in  manufacturing,"  so  as  to  entitle  him  to  the 
statutory  exemption.  But,  we  are  unable  to 
recognize  any  such  distinction,  for,  as  said 
by  this  court  in  the  case  of  P.  LoriUard  Co.  v. 
Ross,  183  Ky.  217,  209  S.  W.  39: 

"It  is  not  the  means  or  methods  employed  or 
the  number  or  nature  of  the  processes  resort- 
ed to,  but  the  result  accomplished,  that  deter- 
mines whether  the  article  Is  manufactured  or 
not.  Nor  is  the  question  of  exemption  from 
or  liability  to  taxation  to  be  determined  by  the 
size  of  the  factory  or  the  number  of  hands  it 
employs  or  the  volume  of  machinery  in  nse. 
It  is  wholly  immaterial  whether  the  factory 
is  a  small  one  or  large  one,  or  whether  the 
processes  to  which  Jt  subjects  the  raw  material 
are  performed  by  hand  or  by  madiinery," 

Besides,  to  allow  the  distinction  would  vio- 
late the  definition  of  the  word  "manufacture," 
as  given  by  Mr.  Webster,  supra,  when  be 
says: 

"Anything  made  from  raw  material  by  the 
hand,  by  machinery,  or  by  art,"  etc. 

Moreover,  the  distinction  la  unfounded  in 
reason,  logic,  or  equity.  It  would  exempt 
from  taxation  the  property  of  a  publisher 
who  was  financially  able  to  equip  himaelf 
with  the  modem  facilitating  machinery  for 
the  purpose,  while  It  would  mulct  another 
publisher  without  sufficient  means  to  acquire 
such  equipment,  by  Increasing  his  burdens  at 
the  expense  of  relieving  entirely  from  the 
payment  of  taxes  bis  more  opulent  competi- 
tor. And  this  brings  us  to  say,  in  accordance 
with  the  doctrine  of  all  the  casee,  that  It  Is 
not  the  number  of  processes  or  the  various 
kinds  of  treatment  through  which  the  alleged 
manufactured  article  is  subjected  that  deter- 
mines the  question,  but  rather  the  character 
and  kind  of  article  that  is  produced,  after 
being  so  subjected,  is  the  decisive  fact. 

[3]  Guided  by  the  above  fundamental  rules, 
we  come  to  a  decision  of  the  concrete  ques- 
tion before  us,  which  is  whether  a  newspaper 
Is  an  article  of  manufacture,  and  whether  its 
publisher  is  "engaged  in  manufacturing" 
within  the  meaning  and  contemplation  of 
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exemption  (2),  supra,  of  our  statute.  Lexico- 
graphically, as  we  bare  seen,  most  any  al- 
teration of  a  given  piece  of  material  by  add- 
ing to  or  subtracting  from  it,  or  ctianging 
its  shape,  so  as  to  be  adapted  to  a  dUCerent 
use,  would  constitute  "manufacturing."  But 
evidently  it  was  not  the  Intention  and  pur- 
pose of  the  Legislature  In  exempting  such 
articles  from  taxation  to  adopt  that  broad 
definition,  for,  if  so,  It  would  relieve  from  the 
burdens  of  local  government  a  large  per  cent, 
of  property  which  the  Legislature  never  In- 
tended to  exempt.  The  peanut  roaster,  the 
vender  of  popcorn,  the  miser  of  prescriptions, 
the  baker,  the  tailor,  the  carpenter,  the  stone 
cutter,  and  a  vast  number  of  others  who 
might  be  mentioned,  could  claim  their  exemp- 
tions, If  the  literal  definition  of  the  term 
should  be  applied,  and  to  prevent  such  literal- 
ism courts  have  announced  the  rule,  supra, 
that  "the  common  understanding  of  mankind" 
shall  be  looked  to  In  construing  sudi  statutes, 
the  Interpretation  of  which  Is  largely  govern- 
ed by  the  facts  and  circumstances  of  each 
particnlar  case. 

Th?  produced  article  In  this  case — ^1.  e.,  the 
newspaper — has  about  as  little  differentiat- 
ing featnres  from  the  raw  material,  which  It 
Is  claimed  were  given  to  It  by  the  process  of 
manufacturing,  as  any  other  conceivably 
manufactured  article.  In  fact,  practically  all 
that  is  done  to  the  "raw  material"  is  to  Im- 
press something  upon  it,  so  as  to  render  it  a 
conveyor  of  intelligence  to  those  who  can 
read,  whereas  beforehand  It  was  blank.  In- 
trinsically the  dean  blank  paper  is  rendered 
less  valuable  by  the  process,  and  there  was 
no  more  art  or  machinery  employed  to  ac- 
complish the  result  than  In  manufacturing 
loe  cream,  operating  a  bakery  on  a  large 
scale,  or,  as  said  In  some  of  the  cases,  in  con- 
ducting a  culinary  department  for  a  large 
metropolitan  Hotel.  We  held  In  the  case  of 
Mulr  V.  Samuels,  110  Ey.  605,  62  S.  W.  4S1, 
that  a  steam  laundry  was  not  a  "manufactur- 
ing establishment,"  within  the  meaning  of 
section  2487  of  the  Statutes,  which  Is  a  part 
of  the  mechanic's  lien  law  of  the  common- 
wealth, and  in  the  opinion  said: 

"The  only  business  of  a  laundry  is  to  trass- 
form  soiled  into  dean  linen.  It  is  true  that 
this  is  done  largely  by  means  of  macliinery, 
and  requires  the  use  of  an  engine  and  boilers, 
and  other  appliances  ordinarily  used  in  manu- 
facturing establishments;  but,  after  aU,  noth- 
ing new  is  produced." 

Cases  are  then  cited  holding  that  cutting 
Ice  on  a  pond  and  storing  It  in  a  building  for 
future  use  Is  not  manufacturing,  and  that  an 
ice  cream  confectioner  is  not  engaged  In  man- 
ufacturing within  the  meaning  of  the  law  ex- 
empting manufacturing  establishments  from 
taxation.  The  Mnir  Case  and  the  one  we 
have  here  are  not  without  their  points  of  re- 
semblance. In  the  one,  soil  is  removed  and 
the  finished  product  made  clean  and  fit  for 


use,  while  in  the  other  a  clean  article  is  soil- 
ed and  the  finished  product  also  made  use- 
ful; in  the  one,  something  is  subtracted, 
while  in  the  other  something  Is  added  to  the 
supposed  "raw  material."  In  each  case  the 
finished  product  is  adapted  to  a  different  use, 
and  in  the  laundry  case  the  use  of  the  "raw 
material"  (the  soiled  garment)  is  enjoined, 
since  we  are  admonished  that  "cleanliness  is, 
indeed,  next  to  godliness." 

The  purpose  of  the  Legislature  in  providing 
for  the  exemption  under  consideration,  as 
said  In  the  LoriUard  Case,  supra,  "was  to 
encourage  the  location  in  this  state  of  manu- 
facturing plants  at  which  everything  that 
was  necessary  to  convert  the  raw  material 
into  a  finished  product  for  sale  on  the  mar- 
kets should  be  done  at  the  factory  or  plant  in 
this  state,  where  the  raw  material  was  on 
hand:  and  this  legislative  purpose  should 
not  be  lost  sight  of  in  the  construction  of  this 
statute"  (the  same  one  that  we  have  here>. 
It  could  scarcely  be  "the  common  understand- 
ing of  mankind"  that  the  Legislature  in  en- 
acting the  statute  had  in  view  the  Inviting  of 
newspaper  publications,  since  the  locations 
for  such  purposes  are  generally  Influenced 
by  local  surroundings,  circumstances,  and 
conditions  apart  from  questions  of  taxation. 

But  we  are  not  without  direct  authority 
upon  the  proposition.  In  the  Capital  Publish- 
ing Co.  Case,  supra,  the  Supreme  Court  of 
the  District  of  Columbia  had  before  it  the 
construction  of  the  word  "manufacture"  as 
used  In  the  bankrupt  law,  and  In  dispo^iing 
of  the  question  the  court  said : 

"The  publisher  of  a  newspaper  is  not,  in  a 
legal  sense,  a  manufacturer.  *  *  *  No  defi- 
nition of  the  word  'manufacturer'  has  ever  in- 
cluded the  publisher  of  a  •  •  •  newspaper, 
and  the  common  understanding  of  mankind  ex- 
cludes it.  *  •  •  It  [the  publishing  plant] 
gives  employment  to  printing  presses  and  types 
and  editors;  and  yet,  in  the  whole  history  of 
newspapers,  from  the  close  of  the  seventeenth 
century,  this  word  'manufacturer'  has  never 
been  applied  to  them,  or  appropriated  by  them, 
in  the  whole  range  of  English  literature." 

In  the  State  Evening  Journal  Association 
Case,  the  New  Jersey  court,  in  determining 
that  a  corporation  engaged  in  publishing  a 
newspaper  was  not  a  "manufacturing  com- 
pany," so  as  to  exempt  it  from  certain  tax- 
ation, said : 

"We  agree  with  the  reasoning  and  the  con- 
clusion *  •  *  that  the  publisher  of  a  news- 
paper is  not,  in  a  legal  sense,  a  manufacturer, 
♦  •  •  A  newspaper  has  intrinsically  no  val- 
ue above  that  of  the  unprlnted  sheet.  Indeed, 
it  has  less  value,  considered  intrinsically,  as  a 
mere  article  of  merchandise.  Its  value  to  its 
subscribers  arises  from  the  information  it  con- 
tains, and  its  profit  to  the  publisher  is  derived, 
in  a  great  measure,  from  the  advertising  pat- 
ronage it  obtains  by  reason  of  the  circulation 
of  the  paper,  induced  by  the  enterprise  and 
ability  with  which  it  is  conducted.    Neither  in 
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the  nature  of  things  nor  in  the  ordinary  signifi- 
cation of  langaage  would  a  newspaper  be  called 
a  manufactured  article  or  it*  publisher  a  man- 
ufacturer." 

The  same  condnsion  was  reached  by  the 
same  court  In  the  Press  Printing  Go.  Case, 
supra. 

In  the  case  of  Oswald  ▼.  St  Paul  Globe 
Publishing  Co.,  60  Minn.  82,  61  N.  W.  902,  the 
Supreme  Court  of  that  state  bad  before  it  tbe 
question  whether  the  stockholders  in  a  corpo- 
ration, organized  for  the  purpose  and  engag- 
ed In  publishing  a  newspaper,  were  liable  un- 
der the  "double  liability  clause"  of  a  statute 
of  the  state  to  the  creditors  of  tbe  corpora- 
tion, where  the  statute  did  not  include  stock- 
holders of  a  "manufacturing  corporation." 
In  holding  that  the  publishing  company  was 
not  a  manufacturing  corporation  within  the 
meaning  of  the  statute,  the  court  said : 

"Tbe  business  of  pnblisliing  an  ordinary  daUy 
or  weeidy  newspaper  is  at  most  only  partly 
a  manufacturing  business,  and  that  part  is 
merely  incidental  to  the  main  or  principal  part 
of  the  business,  which  is  collecting  and  selling 
news,  preparing  and  selling  literary  work,  and 
other  editorial  work.  Even  tiie  advertising 
department  of  such  a  newspaper  cannot  be 
considered  merely  as  the  printing  and  dis- 
tribution of  advertisements  handed  in  by  ad- 
vertisers, so  as  to  amount  in  itself  to  a  merely 
mechanical  or  manufacturing  business.  The 
advertiser  buys  the  use  of  the  news  and  the 
literary  and  editorial  work  as  a  vebide  on 
which  to  convey  his  advertisements  into  tbe 
hands  and  to  the  notice  of  the  readers  of  the 
paper,  and  he  pays  much  more  for  such  use  of 
the  news  and  literary  and  editorial  work  than 
he  does  for  the  mere  mechanical  work  of  print- 
ing and  distributing  his  advertisements.  This 
view  of  the  nature  of  the  business  of  publishing 
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a    newspaper   is   sustained   by    the   following 

cases." 

Then  follows  some  of  the  cases  hereinbe- 
fore referred  to.  The  only  case  to  the  contra^ 
ry,  which  we  have  been  able  to  find,  is  that 
of  State  of  Louisiana  v.  Dupr6  et  al.,  42  La. 
Ann.  561,  7  South.  727,  in  which  a  majority 
of  tbe  members  of  the  court  held  that  fbe 
publisher  of  a  newspaper  was  a  manufactur- 
er within  the  meaning  of  the  statute  exempt- 
ing from  license  taxes  manufacturers  other 
than  those  of  dlstlUed,  alcoholic,  or  malt  liq- 
uors, tobacco  and  cigars,  and  cotton  seed  oil ; 
but  two  members  of  the  court  dissented  from 
that  opinion,  and  we  do  not  find  that  it  has 
been  followed  by  any  other  court 

We  are  therefore  forced  to  tbe  conclusion 
that,  under  the  facts  alleged  in  the  petition, 
plaintiff  does  not  come  within  the  purview  of 
tbe  tempting  clause  of 'onr  statute,  and  was 
not  entitled  to  relief  thereunder  as  a  manu- 
facturer of  its  newspaper.  It  may  be  true, 
as  gathered  from  occasional  whisperings,  that 
In  the  estimation  of  some  evil-minded  per- 
sons a  newspaper  may  lie  a  mAnufacturer  of 
some  of  the  matter  which  it  prints,  which, 
according  to  tbe  slander,  is  "made  out  of 
whole  cloth" ;  but  we  disavow  membership  in 
such  bands  of  traducers,  and  observe  that 
even  if  their  accusations  are  true,  the  manu- 
factured article  would  not  be  one  which  the 
Legislature  intended  to  encourage  or  foster 
by  creating  the  exemption. 

It  results,  therefore,  that  the  court  "erred 
in  rendering  the  judgment  appealed  from, 
and  it  is  reversed,  with  directions  to  set  it 
aside,  and  to  sustain  the  demurrer  to  the  pe- 
tition, and  for  proceedings  consistent  Yrith 
this  opinion. 
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MASON  V.  STATE  ex  rel.  BROCKMAN, 
Pros.  Atty.     (No.  »4.) 

(Supreme  Court  of  Arkansas.    Not.  21,  1921. 
Rehearing  Denied  Dec.  19,  1021.) 

1.  Injunetlon  ®=322l— Appearance  of  party's 
counsel  to  ask  modification  of  Injunction  Is 
sufficient  evidence  of  notice  of  Injunction. 

Appearance  of  a  party's  counsel  in  open 
court  to  ask  a  modification  of  an  injunction 
sufficiently  shows  notice  to  him  that  the  de> 
cree   of   injunction  had   been   entered. 

2.  Appeal  and  error  «=»920(3)— In  absence  of 
reoord  showing  when  temporary  Injunction 
was  made  permanent,  presumption  arises 
that  It  was  made  permanent  when  entered. 

In  the  absence  of  record  showing  when  a 
temporary  injunction  was  made  permanent, 
but  where  a  temporary  decree  was  modified 
and  made  permanent,  the  court  presiunes  that 
on  the  same  day  on  which  it  was  entered  the 
parties  appeared  and  had  it  modified,  and  that 
it  thereon  was  made  permanent. 

Appeal  from  Jefferson  (Thancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  by  the  State,  on  tbe  relation  of  E. 
W.  Brockman,  Prosecuting  Attorney,  against 
Jim  Mason,  to  prohibit  him  from  selling  In- 
toxicating liquors  in  a  certain  building.  De- 
cree for  relator  from  an  order  of  a  jail  sen- 
tence for  violating  decree,  and  Mason  ap- 
peals.   Affirmed. 

H.  K.  Toney  and  Caldwell,  Trlplett  &  Rosa, 
all  of  Pine  Bluff,  for  appellant. 

J.  S.  Utley,  Atty.  6en.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst.  Attys.  Qen.,  for 

HUMPHREYS,  J.  This  Is  an  appeal  from 
a  decree  of  the  J^erson  chancery  court  ren- 
dered on  the  27tli  day  of  June,  1921,  Impos- 
ing a  fine  of  $50  and  a  Jail  sentence  of  six 
months  upon  appellant  for  an  allied  viola- 
tion of  an  order  entered  in  said  court  on  the 
lOth  day  of  December,  1915,  under  the  provi- 
sions of  section  6106  of  Crawford  &  Moses' 
Digest,  prohibiting  appellant  from  selling  in- 
toxicating liquors  in  a  building  located  at 
No.  225  State  street.  Pine  Bluff,  Ark. 

[1]  A  reversal  is  sought  upon  the  ground 
that  the  record  does  not  reflect  that  appel- 
lant bad  notice  of  the  application  for  the  or- 
der or  the  mailing  thereof,  or  that  a  copy 
of  the  order  was  served  upon  him.  At  the 
time  appellant  filed  his  brief  the  record  re- 
flected that  a  temporary  injunction  had  been 
issued  against  him  on  the  10th  day  of  Decem- 
ber, 1915,  ordering  the  building  closed  at  No. 
225  State  street,  and  prohibiting  him  from 
selling  intoxicating  liquors  therein.  But 
since  that  time  the  record  has  been  perfected 
by  certiorari  so  as  to  show  that  on  the 


day  of  December,  1916,  the  temporary  injunc- 
tion was  modified  by  the  consent  of  appel- 


lant's counsel  in  open  court  so  as  to  restore 
the  building  to  appellant,  but  making  perma- 
nent that  part  of  the  temporary  decree  pro- 
hibiting him  from  selling  Intoxicating  liq- 
uors therein.  This  correction  in  the  record 
eliminates  the  contention  of  appellant  that 
he  had  no  notice  of  the  entry  of  the  decree  of 
injunction  for  the  violation  of  which  he  was 
fined  and  sentaiced  to  serve  a  term  in  the 
Jail  of  Jefferson  county. 

[2]  While  the  record,  as  It  stands,  does  not 
show  the  date  in  December,  1915,  the  tempo- 
rary injunction  was  made  permanent  It  does 
show  that  it  was  made  permanent  after  the 
temporary  decree  was  made.  So  under  the 
rule  that  every  presumption  will  be  indulged 
In  favor  of  the  validity  of  a  decree  this 
court  must  Indulge  the  presumption  that  on 
the  same  day,  to  wit,  ,on  the  lOtb  day  of 
December,  1915,  after  the  temporary  order 
had  been  entered,  the  parties  appeared  and 
had  it  modified  by  consent  so  as  to  restore  the 
building  to  ai^ellant,  and  to  enjoin  Mm  from 
selling  intoxicating  liquors  therein. 

No  error  appearing,  the  decree  appealed 
from  imposing  a  fine  and  Jail  sentence  upon 
appellant  for  violating  the  order  of  Injunc- 
tion of  date  December  10,  1915,  is  affirmed. 


CEGARS  V.  STATE.     (No.  22.) 
(Supreme  Court  of  Arkansas.    Dec.  5,  1921.) 

1.  Indictment  and  Information  «=»86(2)— Ven- 
ue held  properly  charged. 

An  indictment,  "The  grand  Jury  of  the 
Northern  district  of  Arkansas  county,  in  the 
name  and  by  the  authority  of  the  state  of  Ar- 
kansas, accuse  *  •  •  the  said  Cegars,  in 
the  county  and  state  aforesaid,"  etc.,  suffi- 
ciently charged  tiie  venue  as  beinc  in  the 
Northern  district  of  the  county,  in  view  of 
Crawford  &  Moses'  Dig.  |  8020. 

2.  Criminal  law  «=9l03S(l),  i038(l)— No  com- 
plaint of  Instructians  and  evidence  In  ab- 
sence of  objections. 

No  complaint  can  be  made  on  appeal  of  the 
giving  of  instructions  or  the  admission  of  evi- 
dence, where  no  objections  were  made  In  the 
court  below. 

3.  Homldde  is=>253( I)— Evidence  held  to  war- 
rant conviction  of  murder  In  first  degree. 

In  a  homicide  case,  facts  showed  by  evi- 
dence held  to  warrant  a  conviction  of  mur- 
der in  the  first  degree. 

Appeal    from    Clrcnit    Court,    Arkansas 
Coimty;    Geo.  W.  Clark,  Judge. 

George  Cegars  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    Affirmed. 

Mehaffy,    Donham    &    Mehaffy,   of    Little 
Rock,  for  appellant. 


S=;»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlsests  and  Indexat 
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J.  S.  UUey,  Atty.  Gen.,  and  Elbert  God- 
win and  "W.  T.  Hammock,  Asst  Attys.  Gen., 
for  the  State. 

HART,  J.  George  Cegars  prosecutes  this 
appeal  to  reverse  a  Judgment  and  sentence  of 
conviction  against  blm  upon  the  verdict  of  a 
Jury  finding  him  guilty  of  murder  in  the  first 
degree. 

[1]  It  is  earnestly  Insisted  by  counsel  for 
the  defendant  that  the  Judgment  should  be 
reversed  because  of  a  defect  In  the  indict- 
ment charging  the  venue  of  the  crime.  The 
Indictment  is  as  follows: 

"State  of  Arkansas  against  George  Cegars. 

"In  the  Arkansas  County  Circuit  Court, 
Northern  District,  August  Term,  A.  D.  1021. 

"The  grand  jury  of  the  Northern  district  of 
Arkansas  county,  in  the  name  and  by  the  au- 
thority of  the  state  of  Arkansas,  accuse  George 
Cegars  of  the  crime  of  murder  in  the  first 
degree  committed  as  follows,  to  wit:  The  said 
George  Cegars,  in  the  county  and  state  afore- 
said, on  the  IBth  day  of  April,  A.  D.  1021.  did 
then  and  there  unlawfully,  willfully,  felonious- 
ly with  malice,  aforethought,  and  after  premedi- 
tation and  deliberation,  kill  and  murder  one 
Henry  Carter-  by  then  and  there  shooting  him, 
the  said  Henry  Carter,  with  a  certain  gun,  then 
and  there  loaded  with  gunpowder  and  leaden 
balls,  which  said  gun  was  then  and  there  had 
and  held  in  the  hands  of  him,  the  said  George 
Cegars,  contrary  to  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Arkansas. 

"W.  J,  Waggoner,  Prosecuting  Attorney." 

It  will  be  noted  that  the  place  where  the 
crime  is  alleged  to  have  been  committed  Is 
stated  in  such  manner  as  to  show  that  the 
court  had  Jurisdiction  of  the  offense.  The 
body  of  the  indictment  shows  that  the  grand 
Jury  of  the  Northern  district  of  Arkansas 
county,  in  the  name  and  by  the  authority  of 
the  state  of  Arkansas,  accuses  George  Ce- 
gars of  the  crime  of  murder  In  the  first  de- 
gree. It  is  true  that  the  charging  part  of 
the  Indictment  alleges  that  the  crime  was 
committed  In  the  county  and  state  aforesaid, 
without  alleging  that  it  occurred  In  the 
Northern  district  of  said  county  and  state. 
This  was  not  necessary  under  our  statute. 
Section  3020  of  Crawford  &  Moses'  Digest, 
reads  as  follows: 

"If  the  Indictment  contains  no  statement  of 
the  place  in  which  the  offense  was  committed, 
it  shall  be  considered  as  charged  therein  that 
it  was  committed  In  the  local  limits  of  the 
Jurisdiction  of  the  court!  in  which  the  grand 
Jnry  was  impaneled." 

This  section  of  the  statute  is  a  part  of  our 
Criminal  Code,  and  has  been  upheld  in  the 
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following  cases:  Thetstone  v.  State,  32  Ark. 
179,  and  Brassfleld  v.  State^  66  Ark.  556,  18 
S.  W.  1040.  In  each  of  these  cases  the  de- 
fendant was  convicted  of  the  crime  of  mur- 
der In  the  second  degree,  and  made  the  same 
objection  to  the  .Indictment  as  is  made  In 
the  present  case.  Therefore  the  objection  to 
the  Indictment  applies  to  matters  of  form, 
and  not  substance,  and  la  not  well  taken. 

The  body  of  the  indictment  shows  that  it 
was  found  by  the  grand  Jury  of  the  Northern 
district  of  Arkansas  county,  and  under  the 
statute  the  crime  will  be  considered  as  hav- 
ing been  committed  within  the  local  Jails- 
diction  of  the  court  In  which  the  Indictment 
Is  found. 

[2]  The  court  gave  instructions  at  the  re- 
quest of  the  state  and  also  of  the  defendant. 
Counsel  for  the  defendant  in  this  court  urged 
a  reversal  of  the  Judgment  on  account  of 
certain  instructions  given  by  the  court.  No 
objections  were  made  to  these  Instructions  by 
counsel  who  represented  the  defendant  in 
the  court  below. 

The  Jnry  returned  the  defendant  guilty  of 
murder  in  the  first  degree.  He  ma^e  no  ob- 
jections to  the  evidence  adduced,  or  to  the 
Instructions  given  by  the  court  Therefore 
we  cannot  consider  any  alleged  errors  on  ac- 
count of  the  introduction  of  evidence  or  the 
giving  of  instructions.  Harding  v.  State,  M 
Ark.  66,  126  S.  W.  90,  and  Morris  v.  State, 
142  Ark.  297,  219  S.  W  10,  and  cases  dted. 

[3]  Evidence  on  the  part  of  the  state  war- 
ranted the  Jury  in  finding  the  defendant  guil- 
ty of  murdw  In  the  first  degree.  The  de- 
ceased, Henry  Carter,  and  his  wife  were  sep- 
arated. The  defendant,  George  Cegars,  had 
been  paying  attention  to  Carter's  wife.  Car- 
ter told  him  that  he  must  cease  doing  this 
until  a  divorce  had  been  secured.  Between 
6  and  6  o'clock  in  the  morning  on  the  1st  day 
of  April,  1921,  the  defendant,  George  Cegars, 
approached  Henry  Carter  in  the  Northern 
district  of  Arkansas  county,  Ark.,  and,  draw- 
ing his  gun,  shot  him  to  death.  The  de- 
ceased was  unarmed,  and  there  was  no  cause 
for  the  shooting.  The  deceased  did  nothing 
whatever  to  provoke  the  defendant  to  attack 
him.  When  the  defendant  fired  the  first 
shot,  the  deceased  started  to  run,  and  the 
defendant  continued  shooting  at  him  until 
he  had  killed  him.  According  to  the  de- 
fendant's evidence  he  was  afraid  of  the  de- 
ceased, and  killed  him  because  he  had  his 
hand  in  his  pocket,  and  be  thought  the  de- 
ceased was  going  to  shoot  at  him. 

We  find  no  error  in  the  record,  and  the 
Judgment  will  be  affirmed. 
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SCHAAL  V.  STATE.     (No.  19.) 
(Supreme  C!ourt  of  Arkansas.     Dec.  5,  1921.) 

1.  indlotmeRt  and  Information  <S=3liO(3)— In- 
diotmont  for  breach  of  the  p«ace  hold  suffl- 
oieat 

An  indictment  charging  that  defendant  did 
unlawfull7  make  use  of  violent,  abusive,  and 
Insulting  language  "toward  and  about  E.  K. 
W.,  and  in  the  presence  and  hearing,"  said 
language  in  its  common  acceptation  being  cal- 
culated to  arouse  to  anger  the  said  E.  K.  W , 
and  cause  a  breach  of  the  peace,  followed  sub- 
stantially the  language  of,  and  was  su£Sclent 
under  Crawford  &  Moses'  Dig.  $  2774;  the 
context  showing  that  the  word  "the"  was  in- 
tended for  the  word  "his,"  and  that  its  use 
was  a  mere  clerical  misprision. 

2.  Breach  of  the  peace  €=32— No  Justiftcatlon 
for  opprobrious  language  that  prosecuting 
witness  was  trespasser. 

Even  though  attorney  and  constable  were 
proceeding  illegally  in  serving  a  writ  of  re- 
plevin, in  that  the  constable  was  not  legally 
appointed  special  agent,  and  in  that  sense  were 
trespassers,  such  fact  did  not  justify  defend- 
ant in  using  profane  and  opprobrious  language 
toward  and  about  the  attorney,  but  the  jury 
could  consider  the  fact  that  they  were  pro- 
ceeding illegally  in  mitigation. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty ;  A.  P.  Steel,  Special  Judge. 

G.  W.  Sebaal  was  convicted  of  a  breach  of 
the  peace,  and  appeals.    Affirmed. 

Jas.  S.  McConnell,  of  Mineral  Springs,  for 
appellant. 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst  Attys.  Gen.,  for 
the  State. 

WOOD,  J.  This  is  an  appeal  fr«m  a  judg- 
ment of  conviction  for  the  crime  of  a  breach 
of  the  peace.  The  indictment,  omitting  the 
formal  opening  and  conclusion,  is  as  fol- 
lows: 

"The  grand  jury  of  Howard  county,  in  the 
name  and  by  the  authority  of  the  state  of  Ar- 
kansas, accuse  G.  W.  Schaal  of  the  crime  of 
breach  of  peace  committed  as  follows,  to  wit: 
The  Said  G.  W.  Schaal,  in  the  county  and  state 
aforesaid,  on  the  8d  day  of  March.  1921,  did 
unlawfully  make  use  of  violent,  abusire,  and 
insulting  language  toward  and  about  one  E. 
K.  Walden,  and  in  the  presence  and  hearing, 
said  language  in  its  common  acceptation  being 
calculated  to  arouse  to  anger  the  said  E.  K. 
Walden  and  cause  a  breach  of  the  peace, 
against  the  peace  and  dignity  of  the  state  of 
Arkansas." 

The  court  overruled  a  demurrer  to  the 
indictment  and  also  a  motion  in  arrest  of 
Judgment.  Section  2774  of  Crawford  &  Mos- 
es' Digest  reads  In  part  as  follows: 

"If  any  person  shall  make  use  of  any  pro- 
fane, violent,  vulgar,  abusive,  or  insulting  lan- 


guage toward  or  about  any  other  person  in  his 
presence  or  hearing,  which  language  in  its  com- 
mon acceptation  is  calculated  to  arouse  to 
anger  the  person  about  or  to  whom  it  is  spoken 
or  addressed,  or  to  cause  a  breach  of  the  peace 
or  an  assanlt,  shall  be  deemed  guilty  of  a 
breach  of  the  peace,  and  upon  conviction  there- 
of shall'  be  punished  by  a  fine,"  etc. 

[1]  The  indictment  charges  that  the  insult- 
ing language  was  "toward  and  about  E.  K. 
Walden,  and  in  the  presence  and  hearing." 
The  use  of  the  word  "the"  before  the  word 
"presence,"  taken  in  connection  with  the 
other  words  in  the  sentence  just  quoted, 
could  not  have  meant  anything  else  than 
that  the  Insulting  language  was  used  in  the 
presence  and  hearing  of  B.  K.  Walden.  The 
context  shows  that  the  word  "the"  was  in- 
tended for  the  word  "his,"  and  the  use  of 
the  word  "the"  instead  was  a  mere  clerical 
misprision.  The  indictment  charges  a  public 
offense  under  the  above  statute.  The  indict- 
ment follows  substantially  the  language  of 
the  statute  and  is  su£9cient.  There  was  no 
error,  therefore.  In  overruling  appellant's 
demurrer  and  motion  to  arrest.  Blais  v. 
State,  94  Ark.  827,  126  S.  W.  1064 ;  State  v. 
Perry,  94  .\rk.  215,  126  S.  AV.  717 ;  Evans  v. 
State,  58  Ark.  47,  22  S.  W.  1026. 

There  was  testimony  on  the  part  of  tlie 
state  tending  to  show  that  one  Hodge  was  ap- 
pointed to  act  as  constable  in  a  replevin  suit 
to  take  possession  of  a  machine  which  at  the 
time  was  at  the  home  of  the  appellant. 
Hodge  was  accompanied  to  appellant's  home 
by  E.  K.  Walden.  When  they  arrived  at  ap- 
pellant's house  Hodge  showed  appellant  the 
writ  in  his  hands.  The  appellant  objected 
to  the  service  of  the  writ  on  the  ground  that 
it  did  not  show  that  Hodge  had  been  legally 
appointed  constable  to  serve  the  same; 
Hodge,  not  being  the  duly  elected  constable. 
When  this  controversy  arose  Hodge  referred 
appellant  to  Walden,  who  was  an  attorney 
for  the  plaintiff  In  the  civil  action.  Walden 
stated  he  thought  the  papers  were  regular. 
Thereupon  appellant  said  to  Walden,  "What 
In  the  hell  have  yon  got  to  do  with  It?" 
Walden  rolled,  "I  haven't  got  a  thing, 
only  I  am  attorney  in  the  case."    Appellant 

then  said,  "By  G ,  you  will  leave  here; 

I  am  a  p:ood  mind  to  take  a  billet  of  wood  to 
you."    Walden  remonstrated  with  him,  and 

appellant  further  said,  "By  G ,  you  will 

leave  here;  if  you  don't,  I  will  go  In  the 
house  and  get  my  pistol."  This  all  occurred 
at  appellant's  borne  outside  the  gate. 

After  defining  the  offense  in  the  language 
of  the  statute,  the  court  instructed  the  jury 
that  the  burden  was  on  the  state  to  prove 
the  guilt  of  the  defendant  beyond  a  reason- 
able doubt,  and  further  said: 

"The  defendant  in  this  case  claims  the  prose- 
(■\iting  witness,  Walden,  accompanied  Mr.  Hodge 
there  for  the  purpose  of  serving  the  papers 
and  did  not  have  legal  authority  for  that  pur- 
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pose,  and  that  E.  K.  Walden,  after  he  reached 
the  place  to  serve  the  papers,  was  the  aggreg- 
sor  and  caused  the  disturbance.  If  you  find 
this  to  be  the  case,  you  may  take  that  fact  in 
mitigation  of  the  punishment  of  the  defendant, 
if  you  find  the  defendant  guilty." 

The  appellant  duly  excepted  to  that  portion 
of  the  Instruction  which  said,  "you  may  find, 
in  mitigation  only,"  and  aslied  the  court  to 
instruct  the  jury,  In  effect,  that  tf  Hodge  was 
not  duly  appointed  special  agent  to  serve 
the  writ,  then  he  was  a  trespasser,  and  the 
defendant  would  be  justified  In  forcing  I  hem 
to  leave  the  premises.  The  court  refused 
appellant's  prayer,  to  which  ruling  the  ai>- 
pellant  duly  excepted. 

[2]  The  court  did  not  err  In  Its  ruling. 
The  fact  that  Hodge  was  not  legally  ai^oint- 
ed  special  agent  to  serve  the  writ  could  fur- 
nish no  Justification  to  appellant  In  using 
profane,  abusive,  and  insulting  language 
toward  and  about  Walden.  8  R.  C.  L.  §  307, 
p.  286.  Even  though  Walden  and  Hodge 
were  proceeding  Illegally,  and  In  that  sense 
were  trespassers,  nevertheless  such  fact 
would  not  justify  the  appellant  In  using 
profane  and  opprobrious  language  toward 
and  about  Walden.  The  court  correctly  In- 
structed the  jury  that  they  might  consider 
the  fact  that  Hodge  and  Walden  were  pro- 
ceeding Illegally  In  mitigation,  if  they  found 
the  appellant  guilty  as  charged. 

Th^e  is  no  error,  and  the  judgment  is 
therefore  affirmed. 


MARKSTEIN  BROS.  MILLINERY  CO.  v.  J. 
A.  WHITE  A  CO.     (No  26.) 

(Supreme  Court  of  Arkansas.    Dec.  S,  1821.) 

1.  Custoffls  and  usages  «=95— Wliolesale  ileal- 
er  not  presumeii  to  have  contracted  with 
raf«r«nee  to  looal  custom  In  town  In  whioh 
retail  business  Is  situated. 

A  wholesale  dealer,  in  accepting  an  order 
from  a  retail  dealer  in  certain  town,  will  not 
be  presumed  to  Iiave  contracted  with  reference 
to  a  custom  which  was  not  a  usage  of  the 
trade,  but  was  merely  a  local  custom  in  such 
town. 

2.  Sales  4=923(4)— Sale  held  absolute  on  buy- 
er's retention  of  goods,  notwithstanding 
salesman's  agreement  that  unsold  goods 
might  be  returned. 

Where  order,  as  transmitted  to  and  as  re- 
ceived by  sellers,  did  not  entitle  buyer  to  return 
unsold  goods  at  the  end  of  the  season,  and 
where  the  invoice  and  notice  accompanying  it 
expressly  stated  that  the  sale  would  become 
absolute  after  five  days,  buyer,  liaving  retained 
goods  beyond  such  allotted  period,  could  not 
return  the  goods  unsold  at  the  end  of  the 
season,  on  the  ground  tliat  the  salesman  who 
had  taken  the  order  had  agreed  that  such 
good  might   be   returned,  since,   on  discovery 


that  the  goods  had  not  been  shipped  in  accord- 
ance with  such  agreement,  buyer,  to  avail  it- ' 
self  of  agreement,   should   have   returned   the 
goods. 

Appeal  from  (Mrcuit  Court,  Nevada  Coun- 
ty ;   Geo,  R.  Haynle,  Judge. 

Suit  by  the  Markstein  Bros.  Millinery  Com- 
pany against  J.  A.  White  &  Co.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded. 
H.'  E.  Rouse,  of  Prescott,  for  appellant 
Randolph  P.'Bamby,  of  Prescott,  for  ap- 
pellee. 

SMITH,  J.  This  suit  was  brought  to  re- 
cover the  purchase  price  of  86  hats  bought 
by  appellees  from  appellants,  amounting  to 
$156.05.  The  order  therefor  was  given  by 
appellees  to  one  Dreher,  a  traveling  salesman 
for  appellants.  Appellees  admit  giving  the 
order  and  j^eceiving  the  hats,  but  defend  up- 
on the  groand  that  the  purchase  was  made 
upon  the  condition  that  a  reasonable  opipoT- 
tunity  should  be  given  to  sell  the  hats  and 
thereafter  the  unused  liats  might  be  returned 
and  credit  therefor  given  on  the  bill.  There 
was  testimony  that  it  was  the  costtHu  in 
Prescott,  where  appellees  did  business,  to  buy 
hats  from  commercial  salesmen  on  these 
terms,  and  appellees  offered  testimony  that 
Dreher  had  sold  hats  to  them  and  to  another 
merchant  on  these  terms. 

[1]  It  is  admitted,  howev^,  thai  at  the 
time  Dreher  is  alleged  to  have  sold  hats  on 
the  terms  stated  he  did  not  represent  appel- 
lant company,  but  was  traveling  for  another 
hat  manufacturer,  and,  so  far  as  the  testi- 
mony in  regard  to  custom  is  concerned,  it 
may  be  said  that  this  teBtlm<»y  showed  only 
a  local  custom  at  Prescott,  and  did  not  go 
to  the  extent  of  showing  a  usage  of  the  trade, 
with  reference  to  which  all  dealers  would  be 
presumed  to  have  contracted.  Calhoun  v. 
Ainsworth,  118  Ark.  816,  176  S.  W.  316,  L.  B. 
A  1916B,  895;  Exchange  National  Bank  v. 
LitUe,  111  Ark.  263, 164  S.  W.  731;  Cage  v. 
Black,  97  Ark.  613, 134  S.  W.  942;  (3ity  Elec- 
tric Street  Ry.  Co.  v.  First  National  Ex- 
change Bank,  62  Ark.  33,  34  S.  W.  89,  31  L. 
R.  A.  535,  54  Am.  St  Repw  282;  Ward  Furni- 
ture Co.  V.  Isbell,  81  Ark.  549,  99  S.  W.  845. 
The  order  for  the  hats  was  received  by  ap- 
pellants cm  December  14,  1918,  and,  as  re- 
ceived, was  an  opoi  order  for  a  selection  of 
hats  amounting  to  $150.  A  copy  of  Oils  or- 
der was  left  with  appellees  and  the  original 
was  sent  to  appellants.  The  order,  as  writ- 
ten by  Dreher  and  as  received  by  ai>pellants, 
made  no  mention  of  any  agreement  in  regard 
to  the  terms  of  the  sale,  and  was  apparently 
an  open  order  for  hats.  Appellants  acknowl- 
edged the  order  as  an  open  selection  order, 
and  in  -conformity  therewith  made  a  selec- 
tion of  bats  amounting  to  fl56.06,  and  the 
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hats  were  shipped  on  that  date.  On  the  day 
of  shipment  appellants  mailed  to  appellees 
an  Invoice  of  the  hats  shipped,  In  which  ap- 
peared the  following: 

'Special  Notice:  These  goods  were  made 
expressly  for  you.  We  have  been  pat  to  ex- 
pense of  paying  labor  and  cutting  materials 
for  your  order.  We  will  under  no  conditions 
accept  the  return  of  any  goods." 

And  in  the  envelope  with  the  invoice  was 
a  notice  printed  In  large  red  letters  stating 
that— 

"Owing  to  the  loss  caused  by  unjustifiable 
returns  the  National  Millinery  Association  has 
adopted  rules  as  follows:  'No  goods  will  be 
accepted  for  return  unless  returned  within  5 
days  after  receipt  of  goods.' 

"[Signed.]    Markstein  Bros.  Millinery  Co^ 
"Birmingham,   Alabama." 

App^lees  received  the  goods,  sold  what 
they  could,  and  on  May  10,  1919r  which  was 
70  days  after  their  receipt,  retWI-ned  $51^ 
worth  of  hats  with  a  check  for  $104.72.  Ap- 
pellants refused  to  receive  either  the  hats  or 
the  check,  and  returned  both. 

Dreher  denied  that  he  had  sold  hats  upon 
the  condition  that  any  part  of  the  order 
might  be  returned  later  than  five  days  after 
their  receipt ;  but  the  court,  sitting  as  a  Jury, 
found: 

"That  the  defendants  are  not  indebted  to 
the  plaintitE  in  the  sum  of  $51.33,  for  the  rea- 
son that,  by  agreement  with  William  J.  Dreher, 
the  salesman  of  the  plaintiff,  the  defendants 
were  allowed  the  privilege  of  returning  to 
plaintiffs,  at  the  end  of  the  season,  all  goods 
unsold,  and  did  return  them,  but  plaintiff  re- 
fused to  accept  them." 

In  view  of  this  finding  we  must  assume 
the  fact  to  be  that  Dreher  agreed  that  un- 
sold goods  might  be  returned;  but  this  find- 
ing Is  not  conclusive  of  the  case. 

rZ]  It  is  undisputed  that  the  order,  aa 
transmitted  to  and  as  received  by  appellants, 
did  not  contain  this  condition.  It  la  also  un- 
disputed that  the  hats  were  not  shipped  un- 
der this  condition.  Upon  the  contrary,  the 
invoice  for  the  goods,  as  well  as  the  notice 
accompanying  it,  expressly  stated  that  the 
sale  would  become  absolute  after  five  days. 
The  five  days  were  given  for  Inspection  and 
approval.  During  that  time  all  or  any  part 
of  the  order  might  have  been  returned,  for 
such  was'  the  effect  of  the  writing  set  out 
above.  Upon  discovering  that  the  hats  had 
not  been  shipped  in  accordance  with  the 
agreement  made  with  Dreher,  appellees  had 
the  right  to  return  them  on  that  account, 
even  if  the  invoice  had  not  contained  that 
recital.  But,  upon  discovering  this  discrep- 
ancy, appellees  should  either  have  returned 
the  entire  order,  as  they  had  the  right  to  do, 
or  they  should  have  kept  the  hats  and  paid 
for  them.     Cage  v.  Black,  97  Ark.  613,  134' 


S.  W.  942;  American  Hardwood  I<br.  Co.  t. 
Milliken-James  Hardwood  Libr.  Co.,  140  Ark. 
644,  216  S.  W.  23;  Standard  Sewing  Machine 
Co.  V.  Rainwater,  146  Ark.  81,  226  S.  W.  826; 
Crockett  v.  McClure  Co.,  136  Ark.  128,  206 
S.  W.  143 ;  Southern  Eng.  &  Boiler  Works  v. 
Globe  O.  &  L.  Co.,  98  Ark.  482, 136  S.  W.  928; 
•Pratt  y.  Meyer,  75  Ark.  206,  87  S.  W.  123; 
Carrigan  v.  Nichols,  230  S.  W.  9. 

No  effort  was  made  to  show  that  Drebw 
had  any  authority  beyond  that  of  the  ordi- 
nary traveling  salesman;  and  the  authority 
of  one  acting  In  that  capacity  is  to  receive 
and  transmit  orders.  Lee  v.  Vaughan's  Seed 
Store,  101  Ark.  68,  141  S.  W.  496,  87  L.  R.  A. 
(N.  S.)  352;  United  States  Bedding  0>.  T, 
Andre,  105  Ark.  HI,  150  S.  W.  413,  41  L.  a 
A.  (N.  S.)  1019,  Ann.  Cas.  1914D,  800. 

Appellants  had  the  right  to  refuse  to  ac- 
cept and  fill  this  order,  and  they  also  had  the 
right  to  ship  the  goods  subject  to  five  days' 
approval. 

In  view  of  the  court's  finding,  the  presump- 
tion would  be  indulged  that  the  shipment  had 
been  made  upon  the  condition  testified  to  by 
appellees.  If  the  testimony  did  not  show  that 
the  hats  had  not  been  so  shipped.  -  But  there 
is  no  issue  of  fact  on  this  question.  The  un- 
disputed testimony  shows  that  the  hats  were 
shipped  on  condition  that  the  sale  would  be- 
come absolute  if  the  hats  were  not  returned 
within  five  days  after  their  receipt  Appel- 
lees did  not  exercise  their  right  to  return  the 
hats,  and  the  obligation  to  pay  became  com- 
plete and  binding  after  the  expiration  of  five 
days. 

The  judgment  of  the  court  below  Is  there- 
fore reversed,  and  the  cause  remanded  for  a 
new  trial. 


TRI-STATE  PACKET  CO.  at  al.  v.  0.  R. 

BRICKEY    MERCANTILE   CO. 

(No.  24.) 

(Supreme  Conrt  of  Arkansas.    Dec.  6,  1921.) 

1.  Shipping  «=> 1 32 (3)— Burden  to  show  fail- 
ure to  carry  and  deliver  goods  to  conslgneo 
upon  shipper. 

In  an  action  under  U.  S.  Comp.  St.  {{ 
8029-8031,  against  a  packet  company  for  loss 
during  transit  of  cotton  shipped,  the  burden 
was  on  plaintiff  to  prove  that  defendant  had 
failed  to  carry  the  cotton  and  deliver  it  to 
consignee. 

2.  Shipping  <Ss»l32(3)  —  Burden  of  showing 
exemption  under  statute  from  liability  for 
loss  of  goods  held  upon  carrier. 

In  an  action  nndcfr  U.  S.  Comp.  St  1916, 
{{  8029-8031,  against  a  packet  company  for 
loss  of  cotton  in  transit  the  burden  of  show- 
ing that  the  case  came  within  the  exception  to 
the  statute  exempting  the  carrier  from  lia- 
biUty  for  certain  causes  was-  upon  defendant 
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3.  EvidMMia  «s»264— Admlulon  that  boat  wa$ 
properly  manned  and  seaworthy  construed. 
In  an  action  under  U.  S.  Comp.  St.  §|  802&- 
8031,  against  a  packet  company  for  loss  of 
cotton  in  transit,  an  admission  that  the  boat 
was  properly  manned  and  seaworthy  held  not 
to  operate  as  an  admission  that  the  boat  was 
properly  loaded,  nor  that  there  was  no  error  in 
navigation  or  management,  nor  that  it  was 
properly  manned  during  the  trip,  nor  that  the 
loss  was  necessarily  caused  by  the  danger  of 
the  river  from  heavy  winds. 

Appeal  from  Circuit  Court,  Mississippi 
County;  R.  H.  Dudley,  Judge. 

Action  by  the  6.  R.  Brickey  Mercantile 
Company  against  the  Tri-State  Packet  Com- 
pany and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

G.  B.  Brickey  Mercantile  Company  sued 
the  Tri-State  Packet  Company  to  recover 
damages  for  the  loss  of  two  bales  of  cotton 
shipped  by  the  plaintiff  on  one  of  the  boats 
of  the  defendant  from  Osceola,  Ark.,  to  Mem- 
phis, Tenn. 

The  agent  of  the  packet  company  at  Os- 
ceola testified  that  be  loaded  the  cotton  on 
one  of  the  defendant's  boats  at  Osceola  and 
Issued  a  bill  of  lading  therefor.  Tbe  cotton 
was  shipped  on  the  Helen  Blair,  which  was 
duly  licensed  to  c^erate  on  the  Mississippi 
river,  and  It  was  admitted  by  the  plaintiff 
that  the  boat  was  properly  manned  and  was 
seaworthy. 

According  to  the  testimony  of  tbe  manager 
and  head  clerk  of  tbe  Helen  Blair,  at  the 
time  the  cotton  In  question  was  shipped  he 
knew  nothing  about  the  shipping  of  the  cot- 
ton. His  record  showing  the  cotton  shipped 
on  that  trip  does  not  show  the  two  bales  in 
question.  He  had  no  knowledge  as  to  wheth- 
er the  two  bales  in  question  were  actually 
placed  on  the  boat  or  not.  They  were  not 
on  tbe  boat  when  It  reached  Memphis.  The 
defendant  has  never  been  able  to  locate  the 
cotton  sued  for.  On  that  trip  the  river  was 
rough  and  rolling  on  account  of  the  winds. 
There  was  stormy  weather  during  the  entire 
trip,  and  a  bale  or  two  of  cotton  migbt  have 
rolled  into  the  river  before  the  boat  got  to 
Memphis.  The  plaintiff  also  proved  the  value 
of  the  cotton. 

There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  tbe  defendant  has  appealed. 

J.  T.  Coston,  of  Osceola,  for  appellant 
Driver  &  Simpson,  of  Osceola,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  suit  was  brongbt  under  the  act  of  Con- 
gress of  February  13,  1893,  for  the  regulation 
of  commerce  and  navigation.  U.  S.  Compiled 
Statutes,  H  8029-8031;  Barnes'  Federal  Code 
1919,  i;  7237-T239. 

In  Knott  V.  Botany  Mills,  179  U.  S.  89,  21 


R.  BRICKEY  MERCANTILE  CO.  41 

aw.) 
Sup.  Ct  80.  45  L.  Kd.  90,  It  was  held  that 
domestic  voyages  come  within  the  provisions 
of  the  act. 

The  first  section  of  the  act  of  Congress 
above  referred  to  provides  that  clauses  in 
bills  of  lading  relieving  the  owner  of  any  ves- 
sel transporting  merchandise  or  proi)erty  as 
provided  In  the  act  from  liability  for  negli- 
gence, etc.,  are  prohibited.  The  third  section 
of  the  act  provides  that — 

"If  the  owner  of  any  vessel  transporting 
merchandise  or  property  to  or  from  any  port 
in  the  United  States  of  America  shall  exer- 
cise due  diligence  to  make  the  said  vessel  in  all 
respects  seaworthy  and  properly  manned, 
equipped,  and  supplied,  neither  the  vessel,  her 
owner  or  owners,  agent,  or  charterers,  shaU 
become  or  be  held  responsible  for  damage  or 
loss  resulting  from  faults  or  errors  in  naviga- 
tion or  in  the  management  of  said  vessel." 

In  the  interpretation  of  these  sections  of 
the  act  as  applied  to  the  facts  of  the  case,  the 
court  gave,  over  the  objections  of  the  de- 
fendant, the  following  Instructions: 

"(4)  If  you  £nd  from  a  preponderance  of 
the  evidence  that  the  two  bales  of  cotton  hers 
sued  for  were  delivered  to  the  defendant  com- 
pany at  Osceola  landing  and  received  by  the 
campany,  then  it  was  the  duty  of  the  defendant 
company  to  carry  and  deliver  said  cotton  to 
the  Rainer  &  Connell  Company,  consignee,  at 
Memphis.  And,  if  you  find  from  the  evidence 
the  defendant  company  did  receive  the  cotton 
and  failed  or  refused  to  so  deliver  the  same, 
then  yon  will  find  for  the  plaintiff  for  the 
market  value  of  the  cotton  at  Memphis  at  the 
time  it  should  have  been  delivered  there,  to- 
gether with  interest  at  6  per  cent,  from  Oc- 
tober 11,  1919. 

"(5)  Tou  are  further  instructed  and  it  is 
agreed  that  tbe  Helen  Blair  was  seaworthy 
and  properly  manned.  So,  if  you  find  the  cot- 
ton was  properly  loaded  on  the  boat  and  lost 
before  the  boat  reached  Memphis  on  account 
of  any  fault  or  error  in  navigation,  or  in  the 
management  of  the  boat,  or  on  account  of  the 
danger  of  the  river,  if  any,  produced  by  heavy 
winds,  then  you  will  find  for  the  defendant." 

The  court  then  Instructed  the  Jury  that  the 
burden  of  proof  on  the  whole  case  was  upon 
the  plaintiff. 

[1,2]  Counsel  for  the  defendant  Insists 
that  the  Judgment  should  be  reversed  on  ac- 
count of  the  conflict  between  instructions  4 
and  5.  He  claims  that,  because  the  defend- 
ant admitted  that  it  had  failed  to  deliver  the 
cotton  to  the  consignee.  Instruction  No.  4  was 
a  peremptory  Instruction  for  the  plaintiff. 
We  do  not  agree  with  counsel  in  this  conten- 
tion. The  burden  of  proof  was  upon  the 
plaintiff  to  prove  that  the  defendant  had  fail- 
ed to  carry  the  cotton  and  deliver  it  to  the 
consignee.  Without  making  this  proof  the 
plaintiff  could  not  recover  at  all.  Under  the 
statute,  there  are  certain  exceptions  to  the 
general  rule  of  liability.   The  burden  of  proof 
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to  show  that  the  case  came  within  one  ot  the 
exceptions  was  upon  the  defendant.  Where 
goods  are  received  in  good  order  on  board  of 
a  vessel  under  a  bill  of  lading  agreeing  to 
deliver  them,  at  the  termination  of  the  voy- 
age, in  like  good  order  and  condition,  and 
the  goods  are  damaged  on  the  voyage,  in  a 
proceeding  to  recover  for  the  breach  of  the 
contract  of  affreightment,  after  the  amount  of 
damage  has  been  established,  the  burden  lies 
upon  the  carrier  to  show  that  It  was  occa- 
sioned by  one  of  the  perils  for  which  it  was 
not  responsible.  The  Folmina,  212  U.  S.  354, 
29  Sup.  Ct.  363,  53  L.  Ed.  546,  15  Ann.  Cas. 
748. 

In  the  present  case  it  was  admitted  by  the 
plaintiff  that  the  Helen  Blair  was  properly 
manned  and  was  seaworthy.  The  evidence 
for  the  plaintiff  showed  that  the  cottmi  was 
loaded  on  the  boat,  and  it  was  admitted  that 
it  was  lost  before  the  boat  reached  .Mem- 
phis. 

It  was  shown  by  the  defendant  that  the 
water  was  rough  and  rolling  on  account  of 
the  winds.  There  were  512  bales  of  cotton 
on  the  boat.  Instruction  No.  5  properly 
placed  the  burden  of  showing  that  the  dam- 
age arose  from  one  of  the  excepted  causes 
upon  the  carrier.  It,  in  effect,  told  the  jury 
that  It  must  find  that  the  cotton  was  properly 
loaded  on  the  boat  before  It  could  find  for 
the  defendant  on  account  of  any  of  the  ex- 
cepted causes.  Thus  we  see  that  there  was 
no  conflict  between  instructions  Nos.  4  and 
5.  Instruction  No.  4  properly  predicated  the 
rij^t  of  the  plaintiff  to  recover  upon  its 
showing  a  failure  of  the  defendant  to  deliver 
the  cotton  to  the  consignee. 

The  packet  company  defended  the  suit  on 
the  ground  that  the  loss  of  the  cotton  re- 
sulted from  one  of  the  exceptions  to  the  gen- 
eral rule  of  liability,  and  instruction  Ko.  5 
told  the  Jury  that  the  burden  was  upon  the 
carrier  to  establish  this  defense.  The  in- 
structions thus  dealt  with  different  phases  of 
the  case  and  were  in  harmony  with  each 
other. 

Ck>unsel  for  the  defendant  also  claims  that, 
because  the  complaint  alleges  that  the  cot- 
ton was  loaded  on  the  boat  and  delivered  to 
the  defendant  Wilson-Ward  Company,  which 
had  converted  the  same  to  its  own  use,  the 
plaintiff  cannot  recover  on  the  ground  that 
the  cotton  was  not  properly  loaded  on  the 
boat. 

It  is  true  that  the  complaint  contains  the 
allegation  Just  referred  to;  but  it  also  con- 
tains another  paragraph  in  which  It  is  al- 
leged that  it  bad  delivered  the  cotton  to  the 
Tri-State  Packet  Company  for  shipment  to 
Memphis  to  Balner  &  Connell  Company,  and 
the  defendant  Tri-State  Packet  Company 
failed  to  deliver  the  cotton  to  the  consignee 
or  to  account  to  the  plaintiff  for  the  value 


thereof.  The  case  was  tried  on  the  theory 
that  the  cotton  was  lost  in  transit,  iand  it 
was  submitted  to  the  Jury  on  this  theory.  As 
we  have  already  seen,  the  burden  was  on 
the  defendant  to  show  that  the  cotton  was 
properly  loaded  on  the  boat,  and  that  It  was 
not  lost  on  accoimt  of  any  error  in  navigation 
or  on  accoonjt  of  the  danger  of  the  river 
caused  by  heavy  winds. 

[3]  The  admission  by  the  plaintiff  that  the 
boat  was  properly  manned  and  was  sea- 
worthy did  not  also  oi>erate  as  an  admission 
that  the  boat  was  properly  loaded,  or  that 
there  was  no  error  in  navigation,  or  In  the 
management  of  the  boat  on  the  trip.  The 
boat  might  have  been  properly  manned  and 
yet  not  properly  navigated  during  the  trip. 
Neither  did  the  admission  that  It  was  sea- 
worthy show  that  the  boat  was  properly 
manned  daring  the  trip,  or  that  the  loss  of  the 
cotton  was  necessarily  caused  by  the  danger 
of  the  river  from  the  heavy  ^vinds. 

There  was  no  prejudicial  error  in  the  rec- 
ord, and  the  Judgment  will  be  affirmed. 


MILLER  RUBBER  CO.  OF  NEW  YORK  V. 

McKENNON.     (No.  30.) 

(Supreme  Court  of  Arkansas.     Dec.  5,  1921.) 

1.  Corporations  «=3544( I)— Revesting  tKle  la 
seller  held  Illegal  preference. 

Under  Crawford  &  Moses'  Dig.  {{  1798- 
ISOO,  forbidding  preferences  between  creditors 
of  insolvent  corporations,  wliere  title  to  tires 
bad  passed  to  a  tire  company  under  an  out- 
right sale  and  delivery,  such  company's  agree- 
ment, when  it  was  insolvent  and  coald  not  pay 
as  agreed,  that  the  title  to  the  tires  should  re- 
vert to  and  remain  in  the  seller  until  the  en- 
tire purchase  should  be  paid,  while  containing 
no  elements  of  actaal  fraud,  held  illegal  as  a 
preference,  being  a  method  adopted  by  the 
parties  to  secure  an  unsecured  claim  of  the 
seller. 

2.  Appeal  and  error  «=9934(2)— Presumption 
In  favor  of  decree. 

Where  decree  set  aside  as  illegal  a  pref- 
erence to  a  creditor  of  an  insolvent  corpora- 
tion, appellant  creditor's  contention  that  the 
record  did  not  show  any  complaint  made  of 
the  preference  within  90  days  after  it  was  ob- 
tained, as  required  by  Crawford  &  Moses' 
Dig.  {  1800,  coald  not  be  sustained,  where 
the  answer  of  a  bank  contesting  the  interven- 
tion of  the  creditor  relying  upon  the  transfer, 
decreed  to  be  a  preference,  was  filed  within 
90  days  after  the  transfer  was  made,  even 
though  the  contents  of  the  answer  did  not  ap- 
pear on  the  record,  since  the  Supreme  Court 
must  presume  that  the  decree  was  within  the 
issues  presented  by  the  intervention  and  an- 
swer. 

Appeal  from   Sebastian   Chancery  Court; 
J.  V.  Bourland,  (Chancellor. 
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Suit  by  Charles  McK^ennon  against  the  Ft 
Smith  Tire  &  Rubber  Compaoy  in  which  the 


made  directing  the  receiver  to  notify  all  cred- 
itors   of    the    Ft    Snrith    Tire   &    Rubber 


Miller  Rubber  Company  of  New  York  filed  I  Comi>any  of  the  pendency  of  the  suit  and 


petition  in  intervention.  The  original  plain 
tiff  haTtng  died,  suit  was  revived  in  the  name 
of  his  administratrix,  Leta  McEennon.  From 
decree  denying  the  prayer  of  the  intervention, 
intervener  appeals.    Affirmed. 

Fadjo  Cravens  and  Ira  D.  Oglesby,  both  of 
Ft  Smith,  for  appellant 

Webb  Covington  and  Jas.  B.  McDonougb, 
both  of  Ft  Smith,  for  appellee. 

HUMPHREYS,  J.  This  is  an  appeal  from 
a  decree  of  the  Sebastian  chancery  court, 
Ft  Smith  district,  denying  the  prayer  of  an 
intervention  by  appellant  for  auton|»bile 
tires,  or  the  proceeds  thereof,  sold  to  the  Ft. 
Smith  Tire  &  Rubber  Company,  which  inter- 
vention was  filed  by  appellant  in  a  suit 
instituted  by  Charles  McKennou  against  tlie 
Ft  Smith  Tire  &  Rubber  Company  in  said 
court  to  conserve  its  assets  for  the  benefit  of 
its  creditors  and  stockholders,  and  to  prevent 
further  dissipation  of  its  assets  through  the 
alleged  reckless  and  extravagant  management 
of  its  afTairs  by  its  officers.  The  suit  Insti- 
tuted by  Charles  McKennon  on  the  2lBt  day 
of  Aprfl,  1921,  against  the  Ft.  Smith  Tire  & 
Rubber  Company,  was  a  proceeding,  accord- 
ing to  the  allegations  of  the  bill.  In  effect^ 
against  the  corporation  by  a  stockholder 
under  the  insolvency  act  in  this  state  of  date 
.\pril  14,  1893,  and  di$;ested  as  sections  1798 
to    1800,   inclusive,    of   Crawford    &   Moses' 


intervention  of  the  appellant,  and  to  appear 
and  file  any  claims  they  might  have  against 
the  Ft  Smith  Tire  &  Rubber  Company  on  or 
before  the  17th  day  of  May,  1021;  also  to 
make  an  inventory  of  all  the  property,  and 
to  separate  the  tires  claimed  by  appellant 
from  the  other  assets. 

The  Arkansas  Valley  Bank  of  Ft  Smith, 
a  large  creditor  of  the  Ft.  Smith  Tire  & 
Rubber  Company,  filed  an  answer  contesting 
the  right  of  appellant  to  possession  of  the 
tires  under  its  alleged  contract  of  date  the 
17th  of  Maw*,  1921,  with  the  Ft  Smith  Tire 
&  Rubber  Company,  in  which  the  title  to  said 
tires  was  retained  in  appellant  until  the 
purchase  price  thereof  was  fully  paid.  The 
answor  of  the  Arkansas  Valley  Bank  to  the 
Intervention  of  appellant  does  not  appear  in 
the  transcript,  and  the  record  is  silent  as  to 
the  ground  upon  which  the  bank  contested  ap- 
pellant's right  to  the  tires. 

The  decree  of  the  court  recites  that  the 
Intervention  of  appellant  the  answer  thereto 
of  the  Arkansas  Valley  Bank  and  the  other 
creditors  in  so  far  as  they  were  represented, 
were  submitted  on  the  18th  day  of  May, 
1921,  for  determination  upon  the  pleadings 
and  testimony  introduced  by  the  respective 
parties  in  open  court  The  facts  reflected  by 
the  testimony  are,  in  substance,  as  follows: 
The  Ft.  Smith  Tire  &  Rubber  Company  was  a 
corporation  engaged  in  the  automobile  tire 


Digest  of  the  Statutes  of  Arkansas.     The  i  business  InJBt.  Sn^tta.    Its  business  was  con- 
prayer  of  the  bill  filed  in  the  insolvency  pro-    '    "  '  '  "  ""  * 
ceeding  was  for  the  dissolution  of  the  corpo- 
ration and  tbe  appointment  of  a  receiver  to 
take  charge  of  the  assets  and  distribute  tbe 
proceeds  thereof  among  creditors  as  their 


ducted  by  W.  B.  Hodges  as  general  manager. 
Minutes  were  not  kept  of  the  meetings  of 
the  board  of  directors  and  the  businesa 
transacted  by  them.  In  the  course' of  busi- 
ness the  corporation  became  heavily  indebted 


rights  might  appear.  A  short  time  thereafter  |  to  many  ijcrsons,  82  in  number,  the  Arkansas 
a  receiver  was  appointed,  who  qualified  and  { Valley  Bank  being  a  creditor  to  the  amount 
took  charge  of  tbe  assets  and  affairs  of  said  ;  of  $11,000,  or  $12,000  in  1920.    Payments  were 


corporation. 


made   upon   the  indebtedness   to  the   bank 


The  intervention  filed  by  the  appellant  in  j  which  reduced  the  amount  to  about  $10,000  in 
the  insolvency  proceeding,  in  substance,  al- 1  February,  1921.  Being  unable  to  pay  the 
leged  that,  on  the  17th  day  of  March,  1921,  balance,  three  renewal  notes  covering  the 
it  sold  automobile  tires  to  the  Ft  Smith  I 
Tire    &    Rubber    Company    in    the    sum    of  j 


amount  were  given  at  that  tinn  to  the  bank. 
In  December,  1920,  a  large  bill  of  tires  was 
$10,161.66,  retaining  the  title  to  same  until  !  purchased  on  credit  from  appellant,  for  the 
tbe  full  purchase  price  was  paid,  and  that  i  purchase  price  of  which  drafts  were  drawn 
only  $1,719.07  had  been  paid  on  tbe  purchase  j  and  accepted,  payable  at  a  future  date.  The 
price  of  said  tires,  leaving  a  balance  due ;  tires  were  delivered  January  1,  1921,  and 
appellant  in  the  sum  of  $8,432.00;  that  a  \  placed  in  stock.  When  the  acceptances 
large  number  of  the  tires  were  in  possession  i  matured,  being  unable  to  pay  them,  tbe 
of  the  receiver  appointed  by  the  court  to  take  |  manager,  with  tbe  knowledge  and  consent  of 
charge  of  the  assets  of  the  Ft.  Smith  Tire  &  I  the  directors,  but  without  authority  conferred 
Rubber- Company.  The  intervention  was  filed  '  by  formal  resolution,  entered  into  a  written 
on  the  27th  day  of  April,  1921,  and  prayed  contract  on  March  17, 1921,  of  resale  and  pur- 
that  the  receiver  be  ordered  to  deliver  the  { chase  of  the  tires  remaining  in  stock  for  a 
tires  remaining  in  his  possession  to  appellant.  <  specified  consideration  of  $10,151.66,  payable 
Charles  McKenaon,  who  Instituted  the  pro-  in  installments  each  Saturday  night  in 
ceedlng  of  Insolvency,  died,  and  the  suit  was  I  amounts  equal  to  the  net  sales  of  the  tires 


revived  in  the  name  of  Leta  McKennon, 
administratrix  of  the  estate  of  Charles  Mc- 
Kennon, deceased.    Preliminary  orders  were 


during  the  preceding  week,  with  a  reserva- 
tion of  the  title  to  appellant  in  the  unsold 
tires  until  tbe  entire  purchase  money  should 


Digitized  by  VjOOQ IC 


44 


235  SOUTHWBSTEBN  EEPOBTBE 


(Arb. 


be  paid,  and  part  of  the  tires  were  sold  and 
appellant  was  paid  $1,719.07  on  account, 
leaving  a  balance  of  $is,432.59  due  appellant 
at  the  time  the  receiver  was  appointed. 

The  tires  purchased  from  appellant  and 
placed  In  stock  on  January  1,  1921,  were 
carried  as  a  liability  In  the  statement  made 
by  the  general  manager  on  the  first  day  of 
the  year.  The  indebtedness  to  the  Arkansas 
Valley  Bank  existed  prior  to  the  purchase  of 
the  tires,  and  credit  was  not  extended  by  said 
bank,  or  other  creditors,  on  account  of  the 
tires  being  Included  in  the  statement  showing 
the  assets  and  liabilities  of  the  Ft  Smith 
Tire  *  Rubber  Company. 

[1]  Appellant  contends  that  under  the  law 
and  the  evidence  the  court  should  have 
ordered  a  return  of  the  tires,  or  their  equiva- 
lent In  money.  Instead  of  adjudging  it  a 
general  creditor.  It  invokes,  in  support  of  its 
contention,  the  doctrine  that  a  contract  is 
binding  between  the  parties  thereto  and  their 
creditors  in  which  a  vendor  retains  title  to 
the  property  sold  until  the  purchase  money  is 
paid.  This  rule  was  announced  by  this  court 
In  the  recent  case  of  Sternberg,  Trustee,  v. 
City  National  Bank,  233  S.  W.  691.  The  rule, 
however,  is  hot  applicable  to  the  instant  case. 
The  title  to  the  tires  had  passed  to  the  Ft 
Smith  Tire  &  Rubber  Company  under  an 
outright  sale  and  delivery  on  or  about 
January  1,  1921,  and  when  the  purchasing 
company  could  not  pay  for  them  it  was 
agreed,  on  March  17,  1921,  that  the  title  to 
the  tires  should  revert  to  and  remain  in  ap- 
t)ellant  nntll  the  entire  purchase  money 
should  be  paid.  While  this  arrangement 
worked  out  an  equitable  result  and  contained 
no  elements  of  actual  fraud,  it  was  a  nrethod 
adopted 'by  the  parties  to  secure  an  unsecured 
claim  of  appellant  In  other  words,  it  was  an 
attempt  on  the  part  of  an  insolvent  debtor, 
in  good  faith,  to  prefei;  one  creditor  to  an- 
other. Preferences  between  creditors  of  in- 
solvent corporations,  except  for  wages  and 
salaries  of  laborers  and  employees,  are  in- 
hibited by  the  Insolvency  Act  In  Arkansas. 
Crawford  &  Moses'  Digest,  §  1798.  It  is  made 
mandatory  upon  chancery  courts  to  set  aside 
preferences  of  this  nature  in  proceedings 
under  the  Insolvency  Act. 

Section  1800  of  Crawford  &  Moses'  Digest 
relating  thereto,  is  as  follows: 

"Every  preference  obtained  or  sought  to  be 
obtained  by  any  creditor  of  such  corporation, 
whether  by  attachments,  confesBion  of  judg- 
ment or  otherwise,  and  every  preference 
sought  to  l>e  given  by  such  corporation  to  any 
of  its  creditors,  in  contemplation  of  insolvency, 
shall  be  set  aside  by  the  chancery  court,  and 
such  creditor  shall  be  required  to  relinquish 
his  preference  and  accept  his  pro  rata  share 
in  the  distribution  of  the  assets  of  such  cor- 
poration; provided,  no  such  preference  shall 
be  set  aside  unless  complaint  thereof  be  made 
within  ninety  days  after  the  same  is  given 
or  sought  to  be  obtained." 


[2]  It  is  contended,  however,  by  appellant 
that  no  complaint  was  made  of  the  iH:ef  erence, 
if  given,  within  90  days  after  the  same  was 
obtained.  The  burden  is  upon  appellant  to 
show  that  the  decree  of  the  trial  court  is  er- 
roneous. It  has  failed  to  show  that  no  attack 
was  made  upon  the  preference  by  the  Arkan- 
sas Valley  Bank.  The  record  shows  that  the 
cause  was  heard  upon  appellant's  interven- 
tion and  the  answer  of  the  Arkansas  Valley 
Bank  thereto.  The  transcript  certified  to 
this  court  does  not  contain  the  answer  filed 
by  the  Arkansas  Valley  Bank.  This  court 
must  presume  that  the  decree  rendered  by  the 
court  was  within  the  Issues  presented  by  the 
intervention  and  the  answer.  The  contract 
relied  tipn  by  appellant  was  executed  on  the 
17t^day  of  March,  1921,  and  the  decree  ap- 
pealed from  was  rendered  the  18th  day  of 
May,  1921.  The  answer  of  the  Arkansas 
Valley  Bank  contesting  the  intervention  of 
appellant  was  necessarily  filed  within  90  days 
after  the  preference  was  obtained. 

Contentions  for  the  affirmance  of  the  decree 
are  made  by  appellee  upon  other  grounds,  but 
it  is  unnecessary  to  consider  them,  as  the 
decree  must  be  affirmed  upon  the  ground  set 
out  ha  this  opinion. 

No  error  appearing  the  decree  is  affirmed. 


MITCHELL  V.  OZAN-GRAYSONIA  LUM- 
BER 00.     (No.  28.) 

(Supreme  Court  of  Arkansas.    Dec.  S,  1921.) 

Negligence    ®=332( I)— Injury    to    lloensee    by 
beam  above  driveway  held  not  aotlonabie. 

Defendant  the  proprietor  of  sawmill  prem- 
ises with  an  open  driveway  thereon,  was  not 
liable  to  plaintiff  for  the  death  of  his  wife 
caused  by  the  striking  of  her  head  on  a  chute 
extending  above  an  open  driveway  on  the  prem- 
ises, on  which  chute  there  was  a  large  notice, 
"Don't  drive  under;"  plaintiff  and  his  wife 
being  licensees  on  their  way  to  defendant's 
mill  to  sell  melons  to  his  employees. 

Appeal  from  Circuit  Oburt,  Nevada  Coun- 
ty ;  Geo.  R.  Haynie,  Judge. 

Action  by  Lee  Mitchell  against  the  Ozan- 
Graysonia  Lumber  Company.  From  a  judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

J.  O.  A.  Bush,  of  Prescott,  for  appellant 
Tompkins,  McRae  &  Tompkins,  of  Prescott, 
for  appellee. 

SMITH,  J.  This  appeal  is  from  a  judg- 
ment rendered  upon  a  directed  verdict  and 
the  facts  stated  most  favorably  to  app^ant, 
who  has  sued  for  damages  for  the  death  of 
his  wife,  are  as  follows:  Appellee,  defend- 
ant below,  constructed  a  sawmill  near  a  pond 
of  water,  where  it  received  logs  for  the  mill. 
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Between  the  mlU  and  the  pond  there  Is  an  i  the  contrary,  the  notice  posted  at  each  en- 
open  driveway,  and  over  this  driveway  was  i  trance  forbid  the  use  of  the  passageway  by 
a  chnte  npon  which  logs  were  brought  from  the  public.  It  is  true  the  testimony  does 
the  pond  Into  the  mill,  and  also  another  chute  show  that  this  notice  was  not  obeyed,  and 
through  which  waste  material  was  conveyed  ' 
by  an  endless  chain  from  the  mill.  This 
tramway  or  chute  had  been  maintained  since 


the  construction  of  the  mill  and  for  a  period 
of  25  years.  Some  time  before  the  occur- 
rence of  the  injury  out  of  which  this  action 
arose,  appellee  constructed  a  temporary  in- 
cline just  north  of  the  permanent  one  over 
which  logs  could  be  conveyed  to  the  mill.  The 
overhead  beams  of  this  temporary  incline  were 
lower  than  those  of  the  permanent  incline. 
There  were  three  of  these  temporary  beams, 
two  of  which  were  seven  feet  above  the 
ground  and  the  third  was  six  feet  four  inches 
above  the  ground.  These  beams  were  level, 
but  the  ground  was  undulating,  and  this  fact 
accounts  for  the  difference  In  the  Intervening 
space  between  the  beams  and  the  groimd. 
The  employees  of  the  company  and  all  per- 
sons having  business  with  them  or  with  the 
comimny  used  this  passageway  and  had  done 
so  for  many  years.  Wagons  and  other  vehi- 
cles had  used  this  passageway  for  many 
years,  and  there  was  a  beaten  road  there. 

On  August  16,  1920,  appellant  and  wife 
were  in  a  wagon,  coming  from  the  isouth,  and 
they  drove  luder  this  structure.  They 
passed  safely  under  the  first  two  beams,  but 
as  they  drove  under  the  third  Mrs.  Mitchell's 
bead  came  in  contact  with  the  last  and  low- 
est beam,  and  she  received  injuries  from 
which  she  died  eight  days  later,  after  suf- 
fering great  pain.  The  appellant  and  his 
wife  were  on  their  way  to  the  miUyard  for 
the  purpose  of  peddling  watermelons  to  the 
employees  and  their  families,  and  the  in- 
Jury  occurred  about  noon. 

Over  this  passageway,  on  each  side,  was  a 
sign  cm  which  was  printed  in  large  letters, 
"Don't  drive  under."  This  sign  had  been  put 
up  a  few  months  before  the  injury,  but  the 
public  use  of  the  passageway  was  not  discon- 
tinued on  that  account.  The  beam  which  de- 
ceased struck  was  put  up  for  the  purpose  of 
xDovlng  sunken  logs,  and,  as  has  been  said, 
was  of  a  temporary  character. 

Mrs.  Mitchell  had  never  driven  through 
this  passageway  before,  and  appellant  had 
never  driven  through  after  the  erection  of 
this  temporary  structure,  but  had  driven 
through  before  its  erection.  Persons  could 
go  or  drive  upon  appellee's  premises  without 
using  this  passageway,  but  the  distance  was 
much  shorter  by  using  it 

"W^  think  the  verdict  in  this  case  was  prop- 
erly directed  for  appellee  under  the  facts 
stated.  Appellant  and  his  wife  were  not 
tresi)asser8,  but  they  were  merely  licensees. 
We  think  it  cannot  be  said  that  appellee  had 
Invited  the  use  of  this  passageway.    Upon 


that  the  inhibition  of  the  notice  was  violated 
so  openly  and  constantly  that  the  jury  would 
no  doubt  have  found  that  appellee  knew  it 
was  not  observed.  But  appellee  was  not  re- 
quired to  place  a  watchman  there,  and  its 
failure  to  do  so  cannot  be  said  to  be  an  im- 
plied invitation  to  thus  use  its  premises. 

It  is  true,  as  shown  by  the  testimony,  that 
after  the  public  had  long  used  the  passage- 
way under  the  permanent  tramway,  a  tem- 
porary structure  was  erected.  But  appellee 
had  the  right  to  do  this.  The  public  made 
no  use  of  this  tramway ;  they  had  only  been 
accustomed  to  passing  under  it,  and  the  per- 
sons who  did  so  were  mere  licensees,  to  whom 
appellee  owed  no  afSrmative  duty  of  care, 
and  as  against  whom  appellee  had  the  right, 
at  any  time,  to  withdraw  the  license.  As 
has  been  said  in  a  number  of  our  cases,  these 
licensees  took  their  license  with  its  concomi- 
tant perils,  and  appellee  is  not  liable  for  the 
injury  here  sued  for.  Alfrey  Heading  Co.  v. 
Nichols,  139  Ark.  462,  215  S.  W.  712;  C,  B. 
I.  &  P.  Ry.  Co.  V.  Payne,  103  Ark.  226,  146  S. 
W.  487,  39  I/.  B.  A.  (N.  S.)  217;  St.  K,  I.  M. 
&  S.  B.  Co.  V.  Duckworth,  119  Ark.  246,  177 
S.  W.  1148 ;  St.  K,  I.  M.  &  S.  B.  Co.  v.  Pyles, 
114  Ark.  218,  169  S.  W.  799. 

The  Judgment  Is  affirmed. 


DICKSON  V.  BOARD  OF  DIRECTORS  OP 

LONQ  PRAIRIE  LEVEE  OIST. 

(No.  25.) 

(Supreme  Court  of  Arkansas.    Dec.  5,  1921.) 

1.  Appeal  and  error  <s=3l  099(3)— Former  ap- 
peal held  not  determinative  of  Issues  on  «eo> 
end  appeal. 

Where  decree  was  reversed  on  former  ap- 
peal because  incompetent  evidence  bad  been 
admitted  on  the  issue  of  valid  appropriatioii 
by  levee  district  of  the  land  in  question,  it  was 
not  the  law  of  the  case  that  such  appropriation 
was  valid. 

2.  Courts  «=>  1 07  — Effect  of  dedslon  on  ap- 
peal, stated. 

A  decision  rendered  on  appeal  determines 
only  such  questions  as  are  presented  for  deci- 
sion and  decided  as  essential  to  a  just  dis- 
position of  the  appeal,  as  the  language  of  a 
decision  is  always  to  be  understood  by  apply- 
ing it  to  the  facts  of  the  case  decided  and  con- 
struing it  with  reference  thereto. 

3.  Appeal  and  error  «=> 1 099 (I)— Doctrine  of 
"law  of  the  case"  stated. 

The  principle  of  the  "law  of  the  case," 
when    applicable    to    a    subsequent    appeal   of 
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tbe  same  case,  is  limited  to  decisions  on  the 
prior  appeal  or  points  necessary  to  a  deter- 
mination of  the  cause. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Law  of 
the  Case.] 

Appeal  from  Lafayette  Chancery  Court: 
J.  y.  Stevens,  Chancellor. 

Suit  by  the  Board  of  Directors  of  Long 
Prairie  Levee  District  against  Kelley  Dicli- 
son.  Decree  for  complainant,  and  defendant 
appeals.    Reversed,  with  directions. 

B.  E.  Carter  and  J.  M.  Carter,  both  of  Tez- 
arkana,  for  app^ant 
R.  L.  Searcy,  of  Lewlsville,  for  appellee. 

HART,  J.  nils  is  a  suit  in  equity  by  tbe 
board  of  directors  of  a  levee  district  to  en- 
iain  a  landowner  from  Interfering  with  them 
in  constructing  a  levee  across  his  land.  The 
landowner  defended  on  tbe  ground  that 
there  bad  been  no  condemnation  of  his  land 
for  a  right  of  way  on  which  tbe  board  Iiad 
proceeded  to  build  tbe  levee. 

This  is  the  second  ai^eal  in  tbe  case.  The 
(pinion  on  tbe  former  appeal  contains  a  state- 
ment of  tbe  facts  and  is  r^orted  in  146'  Arlc. 
p.  14,  225  S.  W.  12,  under  the  style  of  Dlck- 
!MHi  V.  Board  of  Directors  of  Long  Prairie 
]>vee  District. 

Tbe  levee  district  was  created  by  special 
statute,  and  tbe  General  Assembly  of  1917 
passed  another  special  statute  for  the  pur- 
pose of  enabling  tbe  board  of  directors  to 
rebuild  a  portion  of  the  levee  which  had  been 
washed  away  and  to  raise  uud  strengthen  it 
for  tbe  protection  of  tbe  lands  in  the  district. 
This  statute  provided  the  method  by  which 
the  board  might  appropriate  additional  lands 
for  the  purpose  of  rebuilding  the  levee. 

On  the  former  appeal  tbe  court  held  that 
the  remedy  provided  for  the  aggrieved  land- 
owner answered  in  all  respects  the  constltu- 
tiuual  requirement  of  due  process  of  law  and 
of  awarding  compensation  for  private  prop- 
erty taken  for  public  use. 

Under  the  facts  stated,  the  board  located 
tbe  right  of  way  for  rebuilding  tbe  levee  over 
tbe  land  of  the  grantor  of  Kelley  Dickson, 
and  tbe  land  nece^ssary  for  the  right  of  way 
was  appropriated  by  tbe  board  in  the  manner 
provided  l)y  the  statute.  Kelley  Dickson  j 
then  purcliased  the  land.  Before  tbe  board  | 
proceeded  to  construct  tbe  levee  across  tbe 
laud  which  bad  already  been  condemned  for 
a  right  of  way,  it  caused  a  new  survey  to 
lie  made  and  located  the  right  of  way  on  the 
same  land,  but  about  500  feet  distant  from 
tbe  former  locution.  Tlie  new  location  was 
outside  of  tbe  right  of  way  taken  by  the  first 
location.  No  notice  was  given  to  Kelley 
Dickson  of  the  new  location  and  of  the  in- 
tention of  the  board  to  appropriate  additional 
lands  for  tbe  construction  of  the  levee. 


The  chancery  court  admitted  oral  testimo- 
ny as  to  the  plans  and  specifications  for  con- 
structing the  levee.  On  tbe  former  appeal 
tbe  court  held  that  tbe  filing  of  the  plans 
and  specifications  in  the  oflSce  of  tbe  county 
clerk  made  a  record  which  constituted  the 
sole  evidence  of  what  was  done  in  that  re- 
gard, and  that  oral  evidence  thereof  could 
not  be  introduced  in  the  absence  of  proof 
of  loss  or  destruction  of  tbe  record. 

The  decree  was  reversed  because  oral  proof 
as  to  the  plans  and  specifications  was  admit- 
ted over  the  objections  of  Dickson,  the  land- 
owner, without  any  showing  that  tbe  plans 
and  specifications  showing  the  relocation  of 
the  levee  had  been  lost 

The  cause  was  remanded,  with  directions 
to  permit  record  evidence  to  be  introduced  to 
show  that  there  was  a  valid  condemnation  of 
the  land  of  Dickson  in  accordance  with  tbe 
statute,  and  for  further  proceedings  not  in- 
consistent with  the  opinion. 

Upon  the  remand  of  the  case  the  chancery 
court  refused  to  allow  Kelley  Dickson  to  in- 
troduce proof  tending  to  show  damage  to  bis 
land  and  crops  on  accoimt  of  relocating  the 
levee  on  his  land  and  appropriating  them  for 
a  right  of  way  for  it.  The  ruling  of  the 
court  proceeded  upon  the  theory  that  the 
question  was  adjudicated  on  tbe  former  ap- 
peal. 

[1]  We  do  not  agree  with  counsel  in  this 
contention.  As  we  have  already  seen,  before 
Dickson  purchased  tbe  land,  the  board  had 
condemned  a  right  of  way  across  it  in  the 
manner  provided  by  tbe  statute.  After  Dick- 
son purchased  the  land,  the  board  relocated 
the  levee  across  his  land  at  a  point  oatside 
of  the  first  locaflon.  It  had  tbe  right  nndei- 
the  act  to  abandon  the  first  right  of  way 
located  and  to  locate  a  new  right  of  way  tot 
the  purpose  of  constructing  the  levee,  if  it 
thought  the  new  location  would  afford  better 
protection  to  the  lands  in  the  district  It 
was  necessary,  however,  for  the  board  to 
condemn  tbe  land  taken  by  it  for  the  new  lo- 
cation, for  the  reason  that  it  w.is  outside  of 
the  right  of  way  condemned  in  the  first  loca- 
tion, and  therefore  was  not  included  therein. 
No  notice  was  given  to  Kelley  Dickson  a«f 
required  by  tbe  statute,  when  tbe  land  was 
appropriated  for  the  new  location  of  the 
levee  after  he  had  purchased  it. 

It  is  evident  that  it  was  not  in  the  power 
of  the  board  to  relocate  the  levee  and  take 
additional  land  for  the  right  of  way  without 
first  providing  for  just  compensation  to  be 
made  to  the  owner  in  the  manner  provided  in 
the  statute.  But  counsel  for  the  board  in- 
vokes the  well-settled  doctrine  that  question.^ 
once  determined  in  tbe  appellate  court  will 
not  be  examined  there  on  the  second  appeal 
In  tbe  same  case.  This  court  has  repeatedly 
recognized  the  prlnoipli'  that  a  decision  on 
appeal  governs  the  case  tbrougliout  all  its 
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Bubseqnent  atagee,  but  we  do  not  nnderstand  | 
It  to  be  wbat  the  coonsel  for  the  levee  board 
asserts. 

[2]  In  our  Judgment  a  decision  rendered  on 
appeal  determines  <nily  sncb  questions  as  are 
presented  for  decision  and  are  decided  as 
essential  to  a  Just  disposition  of  tbe  pending 
appeal.  Tbe  language  of  a  decision  is  al- 
ways to  be  understood  by  applying  it  to  tbe 
facts  of  tbe  case  decided  and  construing  it 
wltb  reference  thereto.  L.  R.  Trac.  &  Elec. 
Ca  V.  Klmbro,  75  Ark.  211,  87  S.  W.  121,  644. 

[3]  On  tbe  former  appeal,  tbe  issue  raised 
was  wbetber  or  not  tbe  land  In  question  bad 
been  appropriated  by  the  levee  board  for  a 
right  of  way  in  the  manner  prescribed  by  tbe 
statute.  To  show  this  fact  tbe  board  was 
permitted  to  Introduce  parol  evidence  as  to 
tbe  plans  and  specifications  sbowln^p  tbe  re- 
location of  the  levee.  As  we  have  already 
8e«i,  the  court  held  that  tbls  was  error  in 
the  absence  of  proof  of  loss  or  destruction  of 
the  records  whlcb  would  be  tbe  best  evidence. 
This  court  tries  chancery  cases  de  novo,  and 
it  could  not  know  whether  there  had  been  a 
valid  condemnation  or  appropriation  of  tbe 
lands  In  question  for  a  right  of  way  until  all 
tbe  evidence  was  before  tbe  court  on  appeal. 
Tbe  decree  of  the  chancery  court  was  re- 
versed on  tbe  former  appeal  because,  lucom- 
I^tent  evidence  had  been  admitted  on  the 
issue  as  to  whether  there  had  been  a  valid 
appropriation  of  the  land  In  question.  Upon 
tbe  remand  of  the  case,  necessarily  the  very 
qaestlon  presented  was  whether  or  not  there 
bad  been  a  valid  aK>roprlatlon  of  the  land  In 
qaestlon,  and  it  was  tbe  duty  of  tbe  cbancery 
conrt  to  determine  that  question  after  bear- 
ing all  tbe  competent  proof  on  the  issue. 
^nie  inlndple  of  tbe  law  of  tbe  case  when 
applicable  to  a  subsequent  appeal  of  the 
same  case  Is  limited  to  decisions  <»  the  prior 
appeal  on  points  necessary  to  a  determina- 
tion of  tbe  cause. 

Tbe  court  should  have  beard  all  the  com- 
petent evidence  upon  tbe  question  of  whether 
or  not  a  valid  condemnation  or  appropriation 
of  the  land  in  question  bad  been  made  by  tbe 
levee  board.  Tbls  question  was  not  decided 
on  tbe  former  appeal  because  the  court  held 
tbat  tbe  chancellor  had  heard  and  considered 
Incompetent  evidence  in  reaching  its  conclu- 
sion, and  tbe  cause  was  therefore  remanded 
so  tbat  the  chancellor  might  decide  the  ques- 
tion on  ccHupetent  evidence 

Tbe  record  shows  that  there  had  been  no 
valid  appropriation  or  condemnation  of  the 
land  for  levee  purposes,  and  the  court  erred 
in  not  awarding  Dickson,  tbe  landowner, 
damages  or  compensation  for  tbe  land  taken. 
Therefore  the  decree  will  be  reversed,  wltb 
dlrectl<Kis  to  dismiss  the  c«»nplalnt  for  want 
of  equity  and  for  further  proceedings  ac- 
cording to  law  and  not  Inconsistent  wltb  this 
opinion. 
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(No.    29.) 
Dec.  5,  1921.) 

1.  Divorce  <8=s303(3)— Order  awaritlng  custody 
of  chili  final  until  change  of  droumstancM. 

An  order  depriving  a  parent  of  the  custody 
of  a  child  for  any  length  of  time  was  an  ap- 
pealable final  order,  and  constituted  final  ad- 
judication as  to  right  to  the  custody  of  the 
child,  so  that  such  custody  could  not  be  chang- 
ed with  proof  of  a  change  in  circumiitances  sub- 
sequent to  th«  order  jastlfying  a  change  of 
custody. 

2.  Divorce  $=>303  (3)— Evidence  held  not  to 
show  change  of  drcumstanoes  Justifying 
Changs  of  custody. 

Evidence,  in  support  of  petition  by  husband 
to  modify  a  decree  awarding  custody  of  the 
child  to  wife,  that  on  tbe  few  occasions  when 
husband  had  visited  the  child  the  wife  had 
made  remarks  prejudicing  the  child  against  the 
father,  held  insufficient,  in  view  of  the  hus- 
band's apparent  lack  of  interest  in  the  child 
and  the  lack  of  affection  between  them,  to  show 
such  change  of  drcamstanccs  as  warranted  a 
change  of  custody  from  the  wife  to  the  hus- 
band. 

Appeal  from  Ouachita  Chancery  Court;  J. 
T.  Stevens,  Chancellor. 

Petition  by  Chas  S.  Jackson  against  Ada 
Jackson  to  modify  a  decree  which  had  award- 
ed tbe  custody  of  a  child  to  defendant.  De- 
cree for  petitioner  and  respondent  appeals. 
Keversed,  and  petition  dismissed. 

Powell  &  Smead,  of  Camden,  for  appel- 
lant. 
Thos.  W.  Hardy,  of  Camden,  for  appellee 


HUMPHREYS,  J.  This  is  an  appeal  from 
a  decree  of  the  Ouachita  cbancery  court 
transferring  tbe  custody  of  Thurman  Jackson 
from  appellant,  in  whom  tbe  custody  of  tbe 
child  was  placed  in  a  divorce  proceeding  on 
September  18,  1919,  to  appellee.  The  decree 
of  date  September  18,  1919,  awarding  the 
custody  of  the  child  to  appellant,  was  ren- 
dered in  an  action  brought  by  appellant 
against  appellee  for  a  divorce  and  custody  of 
the  child,  to  which  appellant  filed  an  answer 
and  cross-bill  for  divorce.  In  tbat  case  the 
court  dismissed  the  bill  and  cross-bill  for 
want  of  equity,  and  awarded  tbe  custody  of 
the  child  to  appellant  until  tbe  further  orders 
of  the  court,  with  the  privilege  to  appellee 
of  seeing  and  visiting  the  child  at  all  reason- 
able times  and  hours,  on  which  visits  ap- 
jpellee  and  appellant  were  ordered  to  deport 
themselves  In  a  proper  manner  and  to  say  or 
do  nothing  whlcb  would  cause  tbe  child  to 
think  less  of  either  parent. 

Appellee's  petition,  filed  on  the  7th  day  of 
April,  1920,  for  a  change  or  transfer  of  the 
custody  of  the  child  from  appellant  to  him. 


Cs»For  otber  cases  see  same  topic  and  KBY-NUMBBR  In  all  Kcjr-Numbered  Digests  and  ladezM 
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coutalsed  allegntlons  for  divorce,  which  ai>- 
pelle«,  on  motion,  was  permitted  to  with- 
draw. The  remaining  allegations  were,  in 
substance,  to  the  effect  that  appellee  was 
better  able  and  situated  to  take  care  of  and 
educate  the  child  than  appellant.  The  an- 
swer filed  by  appellant  ^ntroTerted  this 
allegation  in  the  petition. 

The  cause  was  submitted  to  the  court  upon 
the  pleadings  and  testimony,  which  resulted 
in  a  decree  awarding  the  custody  and  control 
of  the  child  to  appellee,  with  the  direction 
that  it  should  visit  and  stay  with  appellant 
from  the  1st  day  of  June  imtil  the  1st  day  of 
September  and  from  the  20th  day  of  Decem- 
ber to  the  31st  day  of  December  each  year. 

There  is  no  conflict  in  the  testimony  of 
the  witnesses.  The  record  reveals  that  ap- 
pellee and  appellant  separated  on  the  12th 
day  of  June,  1918;  that  the  mother  retain- 
ed the  custody  of  and  supported  the  child; 
that  the  father  never  visited  the  child  until 
December,  1919;  that  the  father  filed  suit 
for  divorce  and  custody  of  the  child,  to  which 
the  mother  filed  an  answer  and  cross-bill; 
that  the  suit  was  heard  and  dismissed  by  the 
court  in  September,  1819 ;  that  at  the  time  a 
decree  was  rendered  awarding  the  custody  of 
the  child  to  the  mother  tmUl  further  orders 
of  the  court,  which  contained  directions  and 
orders  as  heretofore  set  out;  that  after 
the  order  was  made  the  mother  and  diild  re- 
sided with  Jeff  Wells,  her  brother-in-law,  as 
a  member  of  his  family.  Mr.  and  Mrs.  Wells 
were  and  are  willing  for  her  and  her  Child  to 
live  with  them.  While  residing  there  her  two 
brothers  assisted  her.  The  two  brothers,  K. 
L.  Shlrey  and  George  Shirey,  also  were  and 
are  willing  for  appellant  and  her  child  to 
make  their  home  with  them  and  to  support 
her  and  the  child.  R.  L.  Shlrey  lives  at  Lou- 
ann,  where  he  is  postmaster  and  engaged  in 
the  mercantile  business.  At  the  time  of  the 
trial  appellant  was  residing  with  her  broth- 
er, George  Shirey,  about  seven  miles  from 
Camden,  and  about  three  miles  from  a  con- 
solidated school  which  furnishes  a  convey- 
ance to  take  the  children  back  and  forth  to 
School. 

After  the  separation  appellant  taught  music 
for  a  livelihood,  and  did  the  sewing  for  her- 
self and  child.  From  her  earnings  she  had 
been  able  to  support  and  maintain  herself 
and  child.  She  has  at  all  times  kept  the 
child  with  her  and  administered  to  his  needs 
personally.  During  the  time  she  was  residing 
with  Mr.  and  Mrs.  Wells,  appellee  visited  the 
child  three  times,  the  first  time  in  December, 
1919,  again  in  January,  1921,  and  again  In 
June,  1921.  He  took  a  friend  with  him  on 
each  occasion  for  the  purpose  of  using  him 
as  a  witness  in  case  it  became  necessary.  On 
the  first  visit  appellee  offered  the  child  a  toy 
gun,  which  appellant  handed  back  to  him, 
saying  that  she  had  supported  the  child  up 
to  that  time  without  his  help  and  she  did  not 


I  care  for  it  then.  Their  eonversatioii  In- 
dicated that  both  were  angry.  On  the  second 
visit  the  father  found  the  child  in  the  kitchen 
with  the  mother  and  offered  him  a  nickel  if 
he  would  come  to  him.    The  mother  said: 

"Don't  give  him  the  ntckel,  you  have  never 
given  him  anything  to  help  support  him,  and 
I  don't  feel  like  taking  a  nickel  this  late  day." 

They  repaired  to  the  sitting  room,  where  the 
father  took  the  child  and  held  him  in  his  lap. 
He  called  the  chUd  "son,"  which  caused  the 
mother  to  say: 

"Charlie,  if  I  had  talked  about  a  woman  like 
you  have  about  me,  I  would  not  be  sure  that 
Thurtnan  was  my  son." 

Mr.  Wells  advised  her  not  to  talk  that  way, 
and  no  further  conversation  was  indulged  In 
between  them.  On  the  third  visit,  in  June, 
1921,  the  father  was  unable  to  see  the  child 
because  he  ran  away  from  him.  During  the 
trial  of  the  cause,  at  the  noon  recess,  the 
child  refused  to  go  to  the  father,  and  fought 
at  him,  as  well  as  his  grandmother  Jackson, 
when  they  tried  to  take  him  and  kiss  him. 

Appellant  attempted  to  explain  her  conduct 
toward  appellee  on  the  occasions  of  his  visits 
on  the  ground  that  he  bad  traduced  her  char- 
acter, and  on  that  account  she  held  him  in 
contempt;  that  at  the  time  she  did  not  un- 
derstand the  decree  prevented  her  from  say- 
ing and  doing  what  she  did;  that  after  con- 
sulting her  attorney  she  concluded  that  she 
had  done  wrong,  and  was  then  willing  for 
the  father  to  visit  the  child  and  to  render 
such  assistance  as  he  desired  in  maintaining 
and  supporting  him. 

During  the  time  intervening  between  the 
first  and  second  suits  appellee  worked  for  a 
time  in  Red  River  bottom,  then  in  Camden, 
then  in  St  Joseph,  Mo.,  then  In  Camden, 
then  In  l%omton,  then  in  Zenorla,  La.,  and 
then  in  Thornton  again.  At  the  time  the 
court  heard  the  motion  for  a  transfer  of  the 
custody  of  the  child  appellee  was  strong, 
healthy,  bore  a  good  character,  and  had  a 
permanent  position  at  a  sawmill  which  yield- 
ed him  $100  per  month,  and  had  a  home  with 
his  sister  at  Thornton,  Ark.,  where  the  child 
could  be  cared  for  by  himself  and  his  sister 
and  sent  to  a  good  school  within  two  blocks. 
He  also  had  the  privilege  of  taking  the  dilld 
and  leaving  It  with  his  father  and  mother  at 
Camden,  where  the  child  could  and  would 
receive  proper  attention  and  instruction  and 
enjoy  the  best  of  educational  advantages. 

[1]  Appellant  Insists  that  the  court  erred  In 
awarding  the  custody  and  control  of  the 
child  to  the  appellee.  This  court  ruled,  in  the 
case  of  Weatherton  v.  Taylor,  124  Ark.  679, 
187  S.  W.  450,  that  an  order  depriving  a 
parent  of  the  custody  of  a  child  for  any 
length  of  time  was  a  final  order  from  which 
an  appeal  might  be  prosecuted,  and  that  an 
order  awarding  the  custody  of  a  child  to  one 


Digitized  by  VjOOQ  IC 


Ark4  JACKSOir 

(ttt 

of  the  parents  could  not  be  Changed  without 
proof  showing  a  change  In  circumstances 
from  those  which  existed  at  the  time  the 
original  order  was  made.  Referring  to  the 
original  order  made  In  that  case,  the  conrt 
said: 

"The  original  decree  constituted  a  final  ad- 
judication that  appellant,  and  not  appellee,  was 
the  proper  one  to  have  the  child,  and  before 
an  order  can  be  made  changing  the  etatas 
there  must  be  iiroof  on  the  subject  JUBtifying 
the  change." 

Ilie  rule  was  reannounced  In  the  recent 
case  of  Nelson  ▼.  Nelson,  146  Ark.  862,  22S  8. 
W.  619. 

[2]  Since  the  rendition  of  the  original  de- 
cree in  the  Instant  case  the  Iiegislature  has, 
by  act,  changed  the  rule  that  the  father,  un- 
less incompetent  or  unfit,  is  the  natural 
guardian  of  his  minor  children,  and  entitled 
to  have  their  custody  and  the  care  of  their 
education.  Section  8  of  the  act  257  of  the 
Acts  of  Arkansas  of  1921  reads  as  follows: 

"Where  the  husband  and  wife  are  living 
apart,  there  may  be  an  adjudication  of  the 
court  as  to  their  power,  rights  and  duties 
with  respect  to  the  persons  and  property  of 
their  unmarried  minor  children.  In  such  cases 
there  shall  be  no  preference  between  the  hus- 
band and  wife,  but  the  welfare  of  the  child 
must  be  considered  first  in  determining  the  cus- 
tody of  such  child,  or  the  control  of  its  prop- 
erty. Pending  such  adjudication  the  court  may 
award  the  custody  of  the  child  and  the  control 
of  its  property  to  the  father,  or  the  mother  as 
may  be  to  the  best  Interest  of  all  concerned, 
regarding  the  interest  of  the  child  as  of  the 
first  importance." 

It  Is  spedflcally  provided  In  that  act  that 
In  awarding  the  custody  of  the  child  no  pref- 
erence shall  he  made  between  the  husband 
and  wife,  but  the  welfare  of  the  child  must 
be  considered  first  in  determining  the  cus- 
tody of  such  child. 

The  rule  of  law  governing  the  custody  of 
children  as  between  father  and  mother  was 
more  favorable  to  the  father  when  the  orig- 
inal decree  was  rendered  than  when  the  court 
heard  the  petition  to  change  the  custody  of 
the  child.  There  was  no  change  In  the  ability 
of  the  parties  to  care  and  provide  for  tlve 
child.  Neither  had  a  home  of  his  own  to 
which  he  could  take  the  child,  but  was  de- 
pendoit  upon  the  generosity  of  relatives  who 
kindly  opened  their  homes  to  them.  The 
2SS  S.W.— 4  , 
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father's  earning  capacity  was  ample  to  main- 
tain and  educate  his  child;  likewise  the 
mother's.  A  strong  attachment  existed  be- 
tween the  child  and  mother,  but  not  between 
the  child  and  father.  The  mother's  conduct 
had  tended  to  alienate  the  affection  of  th« 
child  from  the  father,  but  she  agreed  to 
change  her  conduct  in  this  respect  and  teach 
the  child  to  love  and  respect  the  father,  say- 
ing that  her  conduct  theretofore  was  due  to 
the  fact  that  she  felt  a  contempt  for  the  father 
on  account  of  charges  he  had  made  against 
her ;  that  at  the  time  she  said  and  did  things 
calculated  to  aUenate  the  affection  of  the 
child  she  did  not  understand  the  decree  pro- 
hibited her  from  doing  so.  The  father  can- 
not be  held  blameless,  however,  for  the  lack 
of  affection  existing  between  blm  -and  his 
child.  He  showed  little  interest  In  it  after  the 
separation.  He  did  not  visit  the  child  for  18 
months  after  the  separation,  and,  although  the 
original  decree  permitted  him  to  visit  it  at  all 
reasonable  times,  he  only  visited  It  three 
times  in  as  many  years.  During  the  oitire 
separation  he  never  contributed  anytbins 
towards  Its  support  It  Is  true  the  (diild  was 
two  years  older,  but  at  the  time  the  court 
heard  the  petition  for  the  change  in  custody 
it  was  still  of  tender  age,  and.  on  that  ac- 
count, needed  the  special  care  and  attention 
of  the  mother,  which  had  been  so  willingly 
bestowed  upon  it  in  the  past. 

A  change  of  custody  was  not  necessary  in 
order  to  prevent  the  mother  from  alienating 
the  affections  of  the  child  from  the  father. 
This  might  have  been  done  by  admonishing 
the  mother,  if  coupled  with  a  real  desire  on 
the  part  of  the  father  to  regain  the  lost  affec- 
tion of  his  child.  The  mother  offered  to 
change  her  attitude  toward  the  father  so  far 
as  the  child  was  concerned,  and  an  opportun- 
ity should  have  been  given  her  to  teadi  the 
child  to  honor  and  respect  the  father.  The 
father,  having  been  delinquent  in  manifesta- 
tion of  interest  in  the  child,  should  have  been 
adm<mished  to  assist  the  mother  in  this  regard 
by  frequently  visiting  the  child  and  contribut- 
ing a  reasonable  amount  towards  its  support. 
We  do  not  think  the  evidence  revealed  any 
material  change  in  the  condition  of  the  par- 
ties subsequent  to  the  first  decree,  or  that  the 
proof  showed  a  justification  for  the  change 
of  the  custody  of  the  child.  The  decree  is 
therefore  reversed,  and  the  petition  for  the 
change  of  the  custody  of  the  child  Is  dis- 
missed. 
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MeiLVENE  at  al.  v.  WARREN  «t  al. 
(NO.  17.) 

(Supreme  Court  of  Arkansas.    Dec.  5,  1921.) 

Animals  «s>50(!!)— Vote  on  adoptloa  of  stock 
law  hold  not  to  aaapand  old  law  and  dissolve 
distrlets. 

Under  Sp.  Acta  1919,  p.  648,  providing  for 
a  stock  law  in  a  countjr  comprising  stock  law 
districts  formed  by  vote  under  a  former  stat- 
ute (Acts  1915,  p.  676),  and  providing  in  sec- 
tions 8  and  10  for  adoption  by  the  electors 
of  any  tow-nsMp  in  the  county,  with  a  provino 
that  the  old  statute  is  not  repealed  until  adop- 
tion of  the  new  statute  by  the  whole  eounty, 
and  until  then  the  new  statute  is  to  be  eamnla- 
tive,  a  vote  on  the  adoption  of  new  statute  by 
certain  townships  composing  stock  law  dis- 
tricts formed  under  the  old  statute  does  not 
repeal  or  suspend  it  and  dissolve  the  districts. 

Appeal  from  ColumUa  Chancery  Ck>urt;  X 
M.  Barker,  Cbancellor. 

Suit  by  Len  Mcllrene  and  others  against 
E.  W.  Warren  cmd  others,  to  restrain  defend- 
ants from  Impotmdlng  lire  stock.  The  com- 
plaint was  dismissed  on  demurrer  for  want 
of  equity,  aitd  plaintiffs  appeaL    Affirmed. 

Joiner  &  Harris  and  Henry  Stevens,  all  of 
Magnolia,  for  appellants. 

McKay  &  Smith,  of  Magnolia,  tor  appel- 
lees. 

McCULLOCH,  0.  J.  Appellants  are  farm- 
ers and  owners  of  live  stock  in  Columbia 
county,  and  claim  the  privilege  of  permitting 
their  stock  to  run  at  large  in  a  certain  terri- 
tory. This  territory,  it  is  claimed  by  appd- 
lees.  Is  embraced  within  a  stock-law  district 
created  under  a  special  act  of  the  Oeneral 
Assembly  of  1916  (Acts  of  1915,  p.  676),  the 
validity  of  which  was  upheld  In  the  case  of 
Harrington  v.  White,  131  Ark.  291,  199  S.  W. 
92.  Appellants  Instituted  this  action  In  the 
chancery  court  to  restrain  ai^ellees  from 
Impounding  live  stock  pursuant  to  the  pro- 
rlsious  of  the  aforementioned  statute.  The 
court  sustained  the  demurrer  to  the  com- 
plaint, and  dismissed  the  complaint  for  want 
of  equity. 

The  act  of  1915,  supra,-  provides  for  the 
formation  of  stock-law  districts  in  units  of 
three  or  more  townships  in  a  county,  to  be 
adopted  by  a  majority  vote  of  the  electors,  at 
an  election  to  be  ordered  by  the  county  court 
on  the  petition  of  25  per  centum  of  said  elec- 
tors. The  General  Assembly  of  1919  (Sp. 
Laws  1919,  p.  648)  enacted  another  statute  to 
provide,  as  stated  In  the  caption,  "a  stock 
law  and  to  regulate  the  operation  of  same 
In  Columbia  county,  Arkansas."  This  stat- 
ute, In  Its  first  seven  sections,  provides  a 
complete  method  of  impounding  certain  live 
stock  found  running  at  large,  and  for  the 


punishment  of  the  owners  of  such  stock.  The 
method  of  patting  the  law  into  operation  is 
different  from  that  prescribed  in  the  act  of 
1015,  snpra,  and  also  different  live  stock  Is 
mentioned. 

Section  8  of  the  act  of  1919  provides  that, 
upon  the  petition  of  35  per  centum  of  the 
electors  of  any  township  or  any  number  of 
townships  in  Columbia  county,  tiled  with  the 
county  court  at  least  60  days  before  a  gen- 
eral election,  the  court  shall  order  the  sub- 
mission of  the  question  of  adoption  to  the 
electors  of  the  county  at  such  general  elec- 
tion, and  tluit  the  words  "For  Stock  Law" 
and  "Against  Stock  Law"  shall  be  placed 
on  the  tickets  at  that  election.  Section  10 
of  that  statute  reads  as  follows: 

"If  it  is  shown  by  the  returns  of  any  elec- 
tion under  this  act  that  a  majority  of  those 
voting  for  and  against  said  law  vote  for  stock 
law,  four  months  thereafter  this  act  shall  be- 
come operative,  provided,  nothing  in  this  act 
shall  be  so  construed  as  to  repeal  any  of  the 
provisions  of  Act  No.  156  of  the  acts  of  1915 
as  It  applies  to  Columbia  coimty,  until  this 
act  has  been  voted  on  and  adopted  and  pnt  into 
full  force  and  effect  in  all  of  Columbia  coun- 
ty, and  until  this  is  done  this  act  will  be  con- 
sidered cnmulative." 

It  appears  from  the  allegations  olF  the  com- 
plaint in  this  case  that  at  the  general  elec- 
tion in  the  year  1920  there  was  submitted  to 
the  voters  of  the  townships  composing  the 
aforementioned  district,  formed  under  the 
act  of  1915,  supra,  the  question  ol  the  adop- 
tion of  the  8to<&  law  of  1919,  and  that  in 
each  of  said  townships  tile  majwity  vote  was 
against  the  adoption.  The  contention  of 
counsel  for  appellants,  as  we  understand  it. 
Is  that  the  vote  upon  the  question  of  adoption 
of  the  stock  law  was  determinative  of  opera- 
tion under  either  of  the  statutes,  and  that 
either  an  affirmative  or  negative  vote  on  that 
question  suspended  the  operation  of  the  act 
of  1915  and  constituted  a  dls.solution  of  a 
district  formed  under  that  statute.  This 
contention  is,  we  think,  directly  contrary  to 
the  express  language  of  the  statute  Itself, 
which  provides  that  the  act  at  1915  is  not 
repealed — 

"until  this  act  has  been  voted  on  and  adopted 
and  put  into  full  force  and  effect  in  all  of  Co- 
lumbia county,  and  until  this  Is  done  this  act 
will  be  considered  cnmulative." 

Whatever  else  the  statute  may  mean — and 
we  do  not  deem  it  necessary  to  enter  any 
further  Into  a  dlscusslon,of  other  provisions 
of  the  statute — it  is  clear  that  the  statute  of 
1915  is  not  repealed  or  suspended  until  there 
is  a  complete  adoption  of  the  new  statute  in 
the  whole  of  Columbia  county,  and  that  dis- 
tricts formed  under  that  statute  are  not,  un- 
til then,  suspended.  The  last  statute  Is  de- 
clared, in  express  terms,  to  be  merely  cumula- 
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tire,  and  leaves  the  former  statute  In  force, 
until  the  provisions  of  the  latter  one  are 
adoi>ted  in  the  whole  of  Columbia  county. 

It  is  further  contended  that  there  is  an  ir- 
reconcilable r^ugnance  l>etween  the  proviso 
in  section  ^0  and  the  other  sections  of  that 
statute,  and  that  the  proviso  should  be  dis- 
carded, leaving  the  remainder  of  the  act  in 
efTect.  To  do  this  we  would  have  to  dixobey 
the  plain  letter  of  the  statute  itself,  which 
declares  in  the  proviso  that  the  former  stat- 
ute Is  not  repealed,  but  is  to  remain  in  full 
force  until  there  be  an  adoption  of  the  new 
statute  by  the  whole  county.  It  will  be  our 
duty,  when  the  question  of  the  validity  of 
the  new  statute  arises,  to  reconcile,  if  pos- 
sible, the  apparent  inconslstenciea  in  the 
different  sections  for  the  purpose  of  harmo- 
nizing them.  It  is  unnecessary  to  do  that  in 
the  present  case,  for  we  have  reached  the 
conclusion  that,  under  the  state  of  tacts  as 
set  forth  in  the  complaint,  the  act  of  1916 
has  act  been  suspended,  and  that  the  nega- 
tive vote  on  the  question  of  the  adoption  of 
the  new  statute  did  not  operate  as  a  dis- 
solutlmi  of  the  district  thus  formed. 

The  decision  of  the  chancellor  was  there- 
fore correct,  and  the  decree  is  affirmed. 
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I  Supreme  Court  of  Arkansas.    Dec.  S,  1921.) 

Corporations   «=>566(6)— AttaohmMit    against 
eorporatlon  bald  properly  vacated  as  a  prefer- 
eneo  on  the  application  of  employees  where 
claian  ware  allowed  as  preferred. 
Under  Crawford   &  Moses   Dig.  H  1798- 
1801,  as  to  insolvent  corporations,  where  an  at- 
tachment by  a  general  creditor  was  levied  on 
September    20th,    and    employees    filed    their 
claims  with  the  receiver  within  three  months 
thereafter,  asking  that  the  attachment  be  set 
aside,  and  their  claims  were  allowed  as  pre- 
ferred claims,  the  receiver  making  his  report 
on  December   6tfa,  held,  that   the   attacbment 
was  properly  set  aside  as  a  preference. 

Appeal  fi-om  Marion  Chancery  Court;  Ben. 
F.  McMahan,  Cliancellor. 

Action  by  the  Miners'  &  Citizens'  Bank 
against  the  Mazlne  Mining  Company,  in 
which  attachment  Was  levied  up<m  property 
belonging  to  the  Yellow  Kose  Mining  Com- 
pany, for  which  a  receiver  was  appointed. 
The  Bank  of  YeUville  and  others  filed  an  in- 
tervention, as  creditors  of  the  Yellow  Rose 
Mining  Company,  asking  Judgment  against 
that  company,  and  that  the  affairs  and  busi- 
ness of  that  company  be  wound  up  and  Its 
property  sold  and  distributed.  From  decree 
setting  aside  the   attachment   and  ordering 


tliat  the  prcqperty  of  said  company  be  sold 
by  the  receiver  and  the  proceeds  distributed 
among  certain  laborers,  preferred  claimants, 
plaintiff  appeals.     Affirmed. 

On  the  20th  of  September,  1017,  appellant 
filed  a  suit  in  equity  against  a];q)ellees  in 
which  it  asked  for  Judgment  on  certain  notes 
and  for  a  foreclosure  of  'certain  mortgages 
given  to  secure  the  same. 

The  complaint  also  alleged  grounds  for  at- 
tnchment  and  asked  that  a  general  attach- 
ment be  issued  and  levied  on  certain  property 
belonging  to  the  Yellow  Rose  Mining  Com- 
pany, one  of  the  appellees. 

On  the  20th  day  of  September,  1917,  Qie 
writ  of  attachment  was  duly  issued  and 
levied  by  the  sheriff  upon  certain  personal 
and  real  property  belonging  to  the  Yellow 
Rose  Mining  Company.  On  the  13th  day  of 
Octol)er,  1917,  appellant  filed  in  the  chan- 
cery court  an  application  for  a  receiver  for 
the  Yellow  Rose  Mining  Company.  A  re- 
ceiver was  dnly  appointed  and  took  charge  of 
the  property  of  said  company. 

On  the  2Bth  day  of  October,  1917,  the  Bank 
of  Yellvllle,  the  Silver  Hollow  Mining  Com- 
pany, and  W.  S.  Petit,  as  trustee  In  bank- 
ruptcy of  the  Mazlne  Mining  Company,  filed 
an  intervention  in  the  chancery  suit  brought 
by  appellant  nsainst  appellees  as  above  men- 
tioned. They  state  that  they  are  creditors 
of  the  Yellow  Rose  Mining  Company  and  ask 
Judgment  against- said  company  in  the  sum  of 
$1,940.34.  They  state  that  the  Yellow  Rose 
Mining  Company,  in  addition  to  being  indebt- 
ed to  them,  owes  to  its  workmen  and  labor- 
ers, for  labor  performed,  about  $3,000.  They 
allege  that  laborers'  and  mechanics'  liens 
have  been  filed  against  the  property  of  said 
Yellow  Rose  Mining  Company,  and  that  said 
company  owes  other  large  sums  for  suppliea 
which  It  is  wholly  unable  to  pay.  They  fur- 
ther allege  that  said  company  has  ceased 
operations  and  has  abandoned  its  property 
in  this  state.  They  allege  that  said  corpora- 
tion, the  Yellow  Rose  Mining  Company,  is 
wholly  insolvent,  and  that  its  officers  are 
permitting  its  assets  to  become  wasted. 

The  prayer  of  the  interveners  is  that  the 
affairs  and  business  of  the  Yellow  Rose  Min- 
ing Company  in  this  state  be  wound  up  and 
its  property  and  holdings  be  ordered  sold 
and  distribnted  as  provided  by  law.' 

In  October,  1917,  numerous  laborers  filed 
suit  in  the  Justice  court  for  their  wages  and 
obtained  Judgment  against  the  Yellow  Rose 
Mining  Company.  They  also  presented  their 
Judgments  and  claims  to  the  receiver  of  said 
company,  for  allowance  as  preferred  claims 
under  the  statute. 

On  the  10th  day  of  November,  1917,  the 
receiver  filed  an  inventory  of  the  assets  of 
the  Yellow  Rose  Mining  Company.  On  the 
6th  day  of  December,  1917,  the  receiver  of 
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the  Tellow  Rose  Mining  Company  filed  a  re- 
port of  all  the  claims  which  bad  been  pre- 
sented to  him  by  the  laborers  of  said  com- 
pany and  recommended  to  the  court  that  the 
amounts  due  the  laI>orers  be  allowed  as  pre- 
ferred claims. 

The  record  shows  that  the  Tellow  Rose 
Mining  Company  was  insolvent  at  the  time 
appellant  had  the  attachment '  issued  and, 
also,  at  the  time  the  interveners  filed  their 
petition  in  the  chancery  court  for  the  pur- 
pose of  winding  up  the  affairs  of  said  cor- 
poration and  distributing  tlie  assets  among 
the  creditors  after  paying  the  wages  and 
salaries  due  Its  laborers  and  employees. 

The  court  found  that  the  Yellow  Rose  Min- 
ing Company  was  insolvent  and  that  the  la- 
borers of  said  company  were  entitled  to  be 
preferred  in  their  claims  and  set  aside  the 
preference  obtained  by  appellant  from  its 
attaclunent. 

The  property  of  said  company  was  order- 
ed sold  by  the  receiver  and  the  proceeds  to 
be  distributed  among  the  preferred  claimants. 
A  decree  was  entered  accordingly.  This  did 
not  leave  sufficient  assets  to  pay  the  appel- 
lant. Hence  it  has  duly  prosecuted  an  ap- 
peal to  this  court 

Williams  &  Seawel,  of  YeUvUIe,  fi>r  appel- 
lant 

G.  W.  Rogers,  of  OainesriUe,  Mo.,  for  ap- 
pellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  decree  of  the  chancellor  was  correct 
Sections  1798-1801  of  Crawford  &  Moses'  Di- 
gest provide  for  the  procedure  for  the  wind- 
ing up  the  affairs  of  insolvent  corporations 
nnd  the  distribution  of  their  assets  to  their 
creditora 

Section  1798  provides  that  no  preferences 
shall  be  allowed  among  the  creditors  of  in- 
solvent corporations  except  for  the  wages 
and  salaries  of  laborers  and  employees. 

Section  1799  provides  that  any  creditor  of 
sudi  Insolvent  corporation  may  institute  pro- 
ceedings In  the  chancery  court  for  the  wind- 
ing up  of  Its  affairs  and  the  distribution  of 
its  assets  among  the  creditors  after  paying 
the  wages  and  salaries  due  laborers  and  em- 
ployees. 

Section  1800  provides  that  every  preference 
obtained  or  sought  to  be  obtained  by  any 
creditor  of  such  corporation,  whether  by  at- 
tachment, confession  of  Judgment,  or  other- 
wise, shall  be  set  aside  by  the  chancery  court, 
and  such  creditor  shall  be  required  to  re- 
linquish his  preference  and  accept  his  pro 
rata  sliare  in  the  distribution  of  the  assets  of 
such  corporation,  provided  that  no  such  pref- 
erence shall  be  set  aside  unless  complaint 
thereof  be  made  within  90  days  after  the 
same  is  given  or  sought  to  be  obtained. 

The  attachment  in  favor  of  appellant  was 


issued  and  levied  on  the  20th  day  of  Septem- 
ber, 1917.  The  laborers  and  employees  of 
the  company  filed  their  daiiiis  with  the  re- 
ceiver within  three  months  thereafter,  and 
aslsed  that  the  preference  by  attachment  ob- 
tained by  appellant  be  set  aside. 

The  receiver  allowed  the  claims  of  tbe  la- 
borers and  employees  of  the  company  and 
classed  them  as  "preferred  claims."  He  made 
his  report  thereof  on  the  8tb  day  oC  Decem- 
ber, 1917.  This  all  occurred  within  three 
months  after  the  preference  by  attachment 
was  obtained  by  the  appellant 

Hence  the  chancery  court  correctly  bdd 
that  the  preference  sought  to  be  obtained  by 
appellant  by  the  issue  and  levy  of  the  attach- 
ment should  be  set  aside. 

A  decree  was  entered  accordingly,  and  It 
follows  that  the  decree  must  be  affirmed. 


HARIMON  V.  HARMON. 
(Supreme  Court  of  Arlcansas. 


(No.  27.) 
Dec.  5,  1921.) 


DIvoroa  $=>  1 3()— Evidence  titlU  to  sliow  emal 
treatnent 
In  action  for  divorce,  preponderance  of  ev- 
idence held  to  bIiow  that  defendant  treated 
plaintiff  wife  cruelly  and  barbaroasly,  and  trial 
court  erred  in  not  granting  a  divorce. 

Appeal  from  Crawford  Chancery  Court; 
J.  V.  Bonrland,  Chancellor. 

Action  by  Annie  Harmon  against  Charles 
W.  Harmon,  in  which  defendant  filed  cross- 
bill. From  a  decree  dismissing  both  com- 
plaint and  cross-complaint,  plaintiff  aiH>eals. 
Reversed  and  remanded,  with  directions. 

Sam  R.  Chew,  of  Van  Buren,  for  appellant 

SMITH,  3.  Mrs.  Annie  Harmon  sued  her 
husband,  Charles  W.  Harmon,  for  divorce, 
and  alleged  as  ground  therefor  that  he  had 
been  guilty  of  such  conduct  towards  h»  as 
to  make  her  life  unbearable  as  his  wife,  and 
that  he  had  deserted  her,  and  that  the  de- 
sertion had  continued  for  a  period  of  over 
12  months.  HarmcHi  answered  and  denied 
the  allegations  of  the  complaint  He  filed  a 
cross-bill  charging  his  wife  with  desertion 
and  prayed  a  divorce  on  that  account 

The  court  below  dismissed  both  the  com- 
plaint and  the  cross-complaint  as  l>elng  with- 
out equity,  and  Mrs.  Harmon  has  ai9)ealed. 

In  support  of  the  allegations  of  her  com- 
plaint Mrs.  Harmon  testified  as  follows: 
She  married  In  Kansas,  but  learned,  through 
some  letters  found  in  Harmon's  possession 
some  years  after  moving  to  this  state,  that 
Harmon  had  a  living  wife  from  whom  he 
had  not  been  divorced  at  the  time'  of  her 
marriage.      Harmon    admitted    he    had    Ao- 
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ceired  her,  and  they  were  remarried  Jane 
19,  1919.  Harmou  neglected  her  in  many 
ways,  and  would  quarrel  with  her  without 
cause  and  frequently  curse  her.  Harmon  had 
a  small  store,  and  on  one  occasion  a  Mrs. 
Lyons  came  In  and  made  a  purchase  and  re- 
ceived her  change  from  Mrs.  Harmon.  Mrs. 
Lyons  asked  Harmon  to.  change  a  dollar. 
Harmon  went  to  the  cash  drawer,  opened  it, 
and  said  to  Mrs.  Lyons  that  he  coold  not  and 
had  no  moaey  in  the  drawer  because  that 
"damn  thieving  hussy  (meaning  Mrs.  Har- 
mon) was  stealing  him  out."  Mrs.  Harmon 
denied  this,  and  Harmon  called  her  a  "damn 
liar."  Mrs.  Harmon  replied,  "It  I  am  a 
damn  liar,  you  are  one."  Thereupon  Har- 
mon struck  her,  and  she  would  have  fallen 
to  the  floor  except  for  the  fact  that  she  fell 
over  against  a  counter.  This  blow  blackened 
her  eyes  and  caused  her  fuce  to  be  swollen 
lor  several  days.  Mrs.  Harmon's  version  of 
this  occurrence  Is  aubstantially  corroborated 
by  Mrs.  Lyons. 

Mrs.  Harmon  further  testified  that  Har- 
mon  frequently  cursed  her,  that  It  was 
quite  common  for  him  to  call  her  a  liar  and 
to  accuse  her  of  stealing ;  and  he  also  falsely 
accused  her  of  being  tntimatb  with  one  J.  J. 
Patty.  Mrs.  Harmon  admitted  she  bad  gone 
with  Patty  on  two  or  three  occasions  to  the 
moving  picture  shows,  but  she  says  she  al- 
ways went  from  the  store  and  with  the 
knowledge  and  consent  of  her  husband ;  that 
Patty  was  an  old  man  and  a  neighbor,  and 
she  had  written  some  letters  for  him  to  some 
women  whose  names  he  had  gotten  from  a 
marriage  paper ;  but  that  "there  was  never 
any  intimate  or  Improper  association  be- 
tween  Mr.  Patty  and  myself  or  any  other 
man." 

A  Mrs.  Simmons,  who  was  a  neighbor  of 
Mrs.  Harmon,  gave  her  a  good  character, 
and  further  testified  that  Mrs.  Harmon  "al- 
ways appeared  to  be  pleasant  and  agreeable 
with  Mr.  Harmon  when  I  was  about  them." 
She  also  corroborated  Mrs.  Harmon  about 
her  swollen  face  and  blackened  eyes. 

Harmon  denied  that  his  wife  had  been 
kind  and  good  to  him,  but  testified  that  she 
was  high-tempered,  and  neglectful  of  her  du- 
ties nt  home.  He  testified  that  she  would  be- 
come angry  at  him  and  for  weeks  at  a  time 
would  refuse  to  speak  to  him  or  to  share 
the  connubial  bed.  He,  not  only  did  not 
deny  having  accused  bis  wife  of  harlDg  stol- 
en from  him,  but  renewed  that  charge 
against  her  in  his  testimony.  He  admitted 
knocking  her  against  a  counter  in  the  pres- 
ence of  Mrs.  Lyons,  but  says  he  did  so  be- 
cause his  wife  had  drawn  her  fist  back  as 
if  she  was  going  to  strike  him.    He  testified 


that  be  did  not  consent  to'  his  wife  going 
with  Patty  to  the  picture  shows,  but  that, 
on  the  contrary,  she  went  over  his  protest, 
and  when  she  did  go  would  sit  by  the  side 
of  Patty  and  flirt  with  him.  He  admitted  he 
married  his  wife  a  second  time  in  Ft  Smith, 
but  says  he  did  so  Just  to  satisfy  her. 

The  testimony  of  these  litigants  cannot  be 
reconciled.  If  Harmon's  version  of  bis 
domestic  infelicity  is  accepted  as  true,  he 
was  as  much  sinned  against  as  sinning,  and 
the  complaint  and  cross-complaint  were  both 
properly  dismissed.  But  we  think  the  pre- 
ponderance of  the  testimony  is  the  other 
way. 

The  charge  of  habitual  dishonesty  which 
Harmon  makes  in  his  testimony  shows  the 
state  of  his  feeling  towards  his  wife,  but 
he  offered  no  testimony  of  any  kind  in  sup- 
port of  the  charge  except  his  own.  Nor  did 
he  offer  any  proof  of  any  improper  relation 
between  his  wife  and  Patty,  save  only  the 
fact  that  they  had  gone  together  to  the  mov- 
ing picture  shows.  As  has  been  said,  Mrs. 
Harmon  admitted  that  she  and  Patty  did  go 
to  the  show  together,  bu(  she  testified  that 
this  was  always  with  the  knowledge  and  con- 
sent of  her  husband,  and  that  on  one  occasion 
he  came  to  the  theater  and  sat  with  them. 
According  to  bis  own  version,  Harmon's  ex- 
cuse for  striking  his  wife  was  not  a  sufll- 
cient  one,  and  Mrs.  Lyons  contradicts  him 
In  several  material  respects  as  to  the  origin 
of  that  difficulty.  We  think  his  testimony  in 
regard  to  his  second  marriage  to  Mrs.  Har- 
mon was  not  a  candid  one.  And,  upon  the 
whole  case,  we  accept  her  version  of  their 
differences  as  being  substantially  true,  and, 
certainly,  more  nearly  true  and  less  equivo- 
cal than  his  own. 

The  parties  are  living  apart,  and  there  ap- 
pears to  be  no  prospect  of«  reconciliation, 
and  the  state  of  the  feeling  between  them 
is  such  that  Mrs.  Harmon  could  not  be  ex- 
pected to  again  live  with  her  husband,  and 
it  is  reasonably  certain  she  would  not  be  al- 
lowed to  do  so  if  she  were  willing. 

The  testimony  does  not  fully  develop  the 
charge  of  desertion,  although  the  parties 
had  lived  apart  for  more  than  a  year  before 
the  institution  of  this  suit.  But  we  think 
the  testimony  does  sustain  the  charge  that 
Harmon  has  been  guilty  of  cruel  and  bar- 
barous treatment  of  his  wife  and  has  of- 
fered her  such  indignities  as  to  render  her 
condition  as  his  wife  intolerable. 

The  decree  of  the  court  below  is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  for  divorce  in 
favor  of  appellant. 
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ERMEN   V.   TH0MA80N.      (No.    18.) 
(Supreme  Court  of  Arkansas.    Dec.  5,  1921.) 

1.  Appeal  and  error  «s»934( I)— Judgment  pre- 
sumed correct  unless  abstract  shows  error. 

Where  the  abstract  of  a  record,  filed  as  re- 
quired by  Rule  9  of  the  Supreme  Court,  is 
not  8u£Scient  to  disclose  that  an  error  was 
committed,  the  Judgment  of  the  lower  court 
is  presumed  to  be  correct. 

2.  Appeal  and  error  <s=3928(2)— Without  In- 
struotlons  It  Is  presnmed  Issues  wore  prop- 
erly submitted  to  Jury. 

Where  the  instructions  giyen  by  the  trial 
court  are  not.  set  out  in  the  abstract,  it  is 
presumed  on  appeal  that  the  issues  were  prop- 
erly submitted  to  the  jury. 

3.  Appeal  and  error  i8=»28l(l),  905— Errors  at 
trial  are  waived  by  failure  to  move  for  new 
trial;  where  abstract  does  not  oontain  mo- 
tion for  new  trial,  presumed  that  none  was 
filed. 

Where  the  abstract  of  record  does  not  con- 
tain a  motion  for  new  trial,  it  is  presumed  that 
none  was  filed,  so  that  all  errors  which  occur- 
red at  the  trial  of  the  cause  are  deemed  to 
have  been  waived. 

Appeal  from  Circuit  Court,  Mississippi 
County ;  ft.  H.  Dudley,  Judge. 

.Action  by  Mrs.  Annie  Thomason  against  O. 
C.  Ermen.  Judgment  for  the  plaintiff,  and 
defendant  appeals.    Affirmed. 

S.  L.  Oladlsh,  of  Osceola,  for  appelant 
Driver   &   Simpson,   of   Osceola,    for  ap- 
pellee. 

Mcculloch,  C.  J.  Appellee  instituted 
this  action  agaiUBt  appellant  in  the  circuit 
court  of  Mississippi  county  (Osceola  district) 
to  recover  the  sum  of  $2,500,  the  amount  of 
a  promissory  note  executed  by  appellant  to 
appellee  for  the  rent  of  a  farm  In  that  county. 
Appellant  pleaded  as  a  defense  alleged  fraud- 
ulent misrepresentations  of  ai^pellee  concern- 
ing the  number  of  acres  In  cultivation  on  the 
farm,  and  be  asked  an  abatement  of  the 
rental  price  to  the  extent  of  the  proportion- 
ate rental  value  of  the  deficiency.  Appellant 
also  filed  a  motion  to  transfer  the  cause  to 
the  diancery  court,  but  the  court  overruled 
the  motion,  and  the  cause  procet'ded  to  a 
trial,  which  resulted  in  a  verdict  in  favor  of 
appellee  for  the  amount  asked  for  in  the 
complaint. 

The  abstract  of  the  proceedings  does  not 
set  forth  the  motion  for  new  trial',  if  one  was 
filed,  nor  does  it  contain  any  intimation  that 
such  a  motion  was  filed.  The  instructions  of 
the  court  are  not  set  out  in  the  abstract. 

[1-3]  Under  Rule  9  of  this  court,  the  appel- 


lant is  required  to  file  an  abstract  or  abridg- 
ment of  the  record,  and  we  indulge  the  pre- 
sumption as  to  the  correctness  of  the  Judg- 
ment of  the  lower  court  unless  the  abstract  is 
sufficient  to  disclose  the  fact  that  an  error 
was  conunitted.  Since  the  instructions  of  the 
court  are  not  set  out,  it  is  assumed  that  the 
issues  were  properly  submitted  to  the  Jury; 
and  since  the  abstract  does  not  disclose  that 
there  was  a  motion  for  a  new  trial,  we  must 
assume  that  none  was  filed,  and  all  errors 
which  occurred  in  the  trial  of  the  cause  are 
deemed  to  have  been  waived. 
The  Judgment  is  therefore  affirmed. 


EDWARDS  V.  WILEY  et  at.     (No.  237.) 

(Supreme  Court  of  Arkansas.    Nov.  14,  1921. 
Rehearing  Denied  Dec.  19,  1921.) 

1.  Usury  «=932— Interest  en  excessive  prioe 
In  time  sale  of  property  Is  not  usury. 

In  a  contract  for  the  sale  of  real  prop- 
erty on  installment  payments  involving  no  loan 
of  money,  there  is  no  nsury,  even  though  an 
exorbitant  prioe  for  the  property  was  agreed 
upon  and  8  per  cent,  interest  charged  on  the 
deferred  payments. 

2.  Vendor  and  purchaser  <S=344— Evidonoo  boM 
not  to  show  vendor  substituted  another  con- 
tract for  the  one  executed. 

Evidence  that  the  witness  furnished  the 
parties  to  a  contract  with  pen  and  paper,  and 
that  they  there  drew  up  their  agreement,  held 
not  sufficient  to  show  that  the  original  con- 
tract was  written  by  hand,  and  that  Qie  ven- 
dor in  the  contract  had  substituted  a  typewrit- 
ten contract  for  the  original. 

3.  Vendor  and  purchaser  <@=323 — Lack  of  at- 
testation of  marked  signature  to  contract 
admitted  by  both  parties  Is  Immaterial. 

In  a  suit  attacking  a  contract  for  the  sale 
of  land  for  fraud,  where  plaintiffs  claimed  pos- 
session of  the  property  under  the  contract  and 
attacked  only  the  consideration,  while  defend- 
ant admitted  execution  of  the  contract  and 
claimed  his  rights  thereunder,  the  failure  to 
have  the  signature  of  the  purchaser,  which  was 
made  by  mark,  attested  by  a  witness  was  im- 
material. 

4.  Vendor  and  purabaser  ®=344  —  Proof  that 
exoossive  prioe  was  charned  purchaser  nn- 
famlllar  with  values  does  not  establish  frmud.  ' 

Proof  that  the  vendor  took  advantage  of 
the  purchaser's  ignorance  of  values,  and  charg- 
ed an  excessive  price  for  the  property  sold, 
does  not  establish  fraud  by  the  vendor  espe- 
cially where  the  purchaser  took  possession  un- 
der the  contract,  which  he  retained  until  his 
dpoth,  making  payments  thereon  from  time  to 
time,  though  frequently  in  default 

.\ppeal   from   Sebastian   Chancery   Court; 
J.  v.  Bonrland,  cbancellor. 
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Spit  by  Robert  Wiley  and  others  against 
John  B.  Edwards  to  cancel  a  contract  for 
the  sale  of  a  house  and  lot  on  the  ground  of 
usury,  in  whldi  the  complaint  was  amended 
to  allege  fraud  In  procuring  the  contract 
From  a  decree  redudog  the  amount  due  on 
the  contract  by  the  excess  of  the  price  over 
the  value  as  found  by  the  court,  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Gea  F.  Yomnans,  of  Ft.  Smldi,  for  appel- 
lant 

Hill  &  Fitzhugh,  of  Ft  Smith,  for  appel- 
lees. 

SMITH,  J.  t1]  Appellees  Instituted  this 
suit  to  cancel  a  contract  for  the  sale  of  a 
certain  house  and  lot  in  the  city  of  Ft  Smith 
on  the  ground  of  usury.  The  ccmplalnt  al- 
leged that  on  Mar<^  20,  1910,  aiq>ellant, 
John  B.  Edwards,  was  the  owner  of  lot  5,  in 
modi  65,  In  the  dty  of  Ft.  Smith,  and  that 
its  then  value  was  |1,500;  that,  in  order  to 
obtain  an  exorbitant  rate  of  interest  Ed- 
wards fixed  the  price  of  the  lot  at  $2,260, 
and  contracted  to  sell  it  to  William  Wiley  at 
that  price,  payments  to  be  made  at  the  rate 
of  $20  per  month,  payable  quarterly,  with 
interest  at  8  per  cent,  and  that  this  price 
was  fixed  as  a  subterfuge  v^^ereby  usurious 
interest  might  be  collectwl.  fXhis  branch  of 
the  case  may  be  disposed  of  by  saying  that 
all  the  testimony  shows  that  the  transaction 
between  Edwards  and  Wiley  was  one  for  the 
.«ale  of  the  lot  Neither  of  the  parties  in- 
tended or  contemplated  a  loan  of  money,  and 
it  was  not  such  in  fact.  This  was  a  sale,  and 
was  so  Intended,  and  the  exaction  of  a  price, 
however  exorbitant,  cannot  Import  Into  the 
transaction  the  characteristics  of  usury,  as 
the  element  of  lending  and  borrowing  money 
is  absent!  Such  was  the  express  holding  of 
EUenboggnv.  QrifTey,  S5  Ark.  268,  18  S.  W. 
126,  and  reafflrmed  In  the  case  of  Blake 
Bros.  V.  Askew  &  Brummett  112  Ark.  514, 166 
S.  W.  966,  and  the  more  recent  case  of 
Smith  V.  Kaufman,  146  Ark.  548,  224  S.  W. 
978. 

Aiq)ellees  amended  the  complaint  to  con- 
form to  the  proof  by  alleging  fraud  in  the 
procurement  of  the  contract  in  this,  that 
Wiley  was  an  illiterate  negro,  and  unfamll 


amount,  and  a  settlement  be  had  on  fhat  ba- 
sis. 

Wiley  died  intestate  in  April,  1920,  and 
left  as  his  only  heirs  two  sons,  one  of  whom 
conveyed  his  half  interest  to  his  half-sister, 
Rebecca  Ellis,  who,  with  the  other  son,  are 
the  plalntiffB  In  this  suit 

Attached  to  the  original  complaint  as  au 
exhibit  thereto  is  a  copy  of  the  contract  be- 
tween Edwards  and  William  Wiley,  which  is 
signed  by  Edwards  and  by  Wiley  by  mark 
witbiout  attestation  of  that  signature.  Wi- 
ley appears  to  have  liad  no  fixed  time  for 
making. his  payments,  nor  were  they  of  uni- 
form amounts,  but  numerous  payments  were 
made,  extending  up  to  the  time  of  Wiley's 
death  and  aggregating  $2,358.70. 

The  testimony  is  In  sharpest  conflict  as 
to  the  value  of  the  property,  and  the  court 
found  the  actual  value  of  the  property  at 
the  time  of  the  sale  to  have  been  $1,700  upon 
the  basis  of  a  sale  on  time.  Without  setting 
out  or  reviewing  here  this  testimony,  we 
announce  cur  conduslon  to  be  tliat  it  does 
not  appear  that  this  finding  is  clearly 
against  the  preponderance  of  the  evidence. 

[2]  It  Is  contended  that  the  contract, 
made  an  exhibit  to  the  original  complaint, 
which  is  a  typewritten  instrument,  is  not  lu 
fact  the  contract  made  by  the  parties  at  tho 
time  of  the  sale,  and  that  the  original  and 
genuine  contract  between  the  parties  was 
written  out  with  pen  and  ink.  The  court 
made  no  iq)eciflc  finding  on  this  issue,  but 
the  finding  made,  "that  no  legal  contract  of 
the  purchase  was  executed,  and  William 
Wiley  was  Illiterate  and  unable  to  read  the 
contract  purported  to  have  been  signed  in 
his  behalf  by  the  defendant  or  understand 
the  purport  thereof,"  indicates  that  the  in- 
strument here  referred  to  appears  to  be  the 
writing  made  an  exhibit  to  the  original  com- 
plaint, and  which  was  in  fact  there  alleged 
to  be  the  contract  mode  between  the  parties. 
The  only  testimony  tending  to  show  that 
the  contract  between  EJdwards  and  Wiley 
was  written  with  pen  and  ink,  and  not  with 
the  typewriter,  is  that  of  a  colored  woman 
referred  to  by  the  witnesses  as  Mrs.  Price. 
Her  testimony  was  to  the  efTect  that  the  con- 
tract was  executed  on  the  dining  table  at 

, „--. her    home,    that    there    was    no    typewriter 

iar  with  real  estate  values  and  business  af-  { there,  and  that  itie  cleared  the  table  and  got 
fairs,  and  that  Edwards  took  advantage  of  j  the  pen  and  ink  and  went  out  of  the  room, 
his    Ignorance    and    imposed    upon   him    by  j  leaving  the  parties  to  their  trade.    This  tes- 


naming  an  imreasonable  and  excessive  price 
for  the  property;  that  Wiley  did  not  know 
that  he  was  being  thus  imposed  upon,  and 
that,  therefore,  the  minds  of  the  parties  nev- 
er met  upon  the  terms  of  the  sale ;  and  that, 
having  been  thus  defrauded,  Wiley  should 
be  held  re^onaible  only  for  the  fair  market 
value  of  the  property,  whldi  did  not  exceed 
$1,500  for  a  credit  sale;  and  there  was  a 
prayer  that  appellees  be  charged  with  that 


timony  would  not  support  a  Ending  that  Kd- 
wards  had  substituted  a  typewritten  con- 
tract for  one  writtMi  in  ink  with  a  pen,  and 
certainly  not  when  it  is  remembered  that  the 
contract  of  whi<ai  a  copy  was  attached  to 
the  complaint,  was  found  in  Wiley's  trunk 
after  his  death,  where  he  had  probably  k^t 
it  during  all  the  years  preceding  his  death. 
Moreover,  Edwards  testified  that  he  sold  to 
Mrs.  Price  a  lot  adjoining  the  one  in  litiga- 
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tlon,  and  when  be  did  so  he  told  her  that  he 
would  take  $2,260  for  the  unsold  lot,  and  she 
thereupon  opened  the  negotiations  between 
Edwards  and  Wiley  whldi  terminated  In  the 
sale.  Mrs.  Price  did  not  deny  this  state- 
ment, and  was  asked  nothing  by  appellees 
In  regard  to  her  routed  conversations  with 
Kdwards. 

[3]  Appellees  discuss  the  effect  of  the  fail- 
ure of  Edwards  to  have  the  signature  of  Wi- 
ley properly  attested;  but  we  think  that 
omission  is  not  of  controlling  importanca 
There  was  a  contract,  and  possession  was 
taken  under  it.  This  possession  was  long 
continued,  and  many  payments  of  purchase 
money  were  made  under  it  Appellees  pred- 
icate their  original  suit,  as  well  as  their 
amended  cause  of  action,  upon  the  all^atlon 
that  there  was  a  contract  of  sale,  and  that 
possession  was  taken  pursuant  to  this  con- 
tract, and  Edwards,  the  party  soof^t  to  be 
charged  with  the  contract  to  conrey,  admits 
that  he  signed  It  Jones  t.  School  District, 
137  Ark.  414,  208  S.  W.  798.  It  becomes  un- 
important, therefore,  to  determine  the  effect 
of  the  insufficient  attestation  of  Wiley's  slg- 
.  nature. 

[4]  There  is  no  proof  here  of  fraud,  ex- 
cept that  Wiley  was  unfamiliar  with  land 
values  and  that  advantage  was  taken  of  that 
fact  to  induce  him  to  pay  an  excessive  price 
for  the  home,  which  furnished  him  shelter 
until  the  day  of  bis  death.    No  attempt  was 


made  to  show  that  any  false  or  frauduloit 
representations  in  regard  to  values  were 
made.  Tlpon  the  contrary,  Wiley  appears  to 
have  been  satisfied  with  his  bargain,  and  to 
have  made  a  faithful  effort  to  comply  with 
its  terms,  and,  while  he  appears  from  the 
beginning  to  have  been  tardy  with  his  pay- 
ments, constant  indulgence,  extending  over 
a  period  of  more  than  10  years,  was  shown 
him,  although  the  contract  contained  the 
provision  that  failure  to  make  payments  as 
Iirovlded  should  have  the  effect  to  cancel  and 
annul  the  contract  and  to  forfeit  all  pay- 
ments previously  made.  We  think  the  find- 
ing of  the  court  below  is  clearly  against  the 
pr^onderance  of  tlie  evidence. 

The  court  below,  having  Uxed  the  sale  price 
of  the  mroperty  at  $1,700,  adjudged  the  bal- 
ance due  to  be  $102.36,  which  sum  was  de- 
clared a  lien  on  the  property.  In  satisfaction 
of  which  a  sale  was  ordered  If  payment  was 
not  made  within  90  days.  This  decree  will 
be  reversed,  and  the  court  ordered  to  com- 
pute the  balance  due  ui)on  the  basis  of  the 
contract  price  of  $2,250. 

Appellant  argues  for  reversal  of  the  de- 
cree the  failure  of  the  court  to  sustain  his 
demurrer  to  the  original  complaint  and  the 
action  of  the  court  in  permitting  the  amend- 
ment of  the  complaint  to  be  made;  but,  in 
view  of  the  conclusion  we  have  reached  and 
liave  stated  herein,  it  becomes  unimportant 
to  decide  those  questions. 
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et  al. 


PILE  at  al.  v.  SMITH  et  al. 

(Supreme   Court  of  Tenneaaee.     Daa  6, 
1921.) 


1.  Framia,  statnte  of  <8=3llO(l)— Requlaltae  af 
valM  dasorlptlon  of  land  ttated. 

Under  Thomp.  Shan.  Code,  {  3142,  a  de- 
scription of  land  ia  good  if  on  its  face  it  ap- 
pears to  refer  to  some  definite  tract,  and  if, 
b;  the  aid  of  parol  proof,  it  can  with  reason- 
able certainty  be  applied  to  designate  such 
tract;  but  the  descriptire  terms  employed,  to- 
gether with  the  parol  proof,  must  be  sndi  as 
to  point  out  and  comprehend  some  especial 
parcel,  to  the  exclusion  of  any  other  parcel 
of  land;  and  if  the  description,  on  its  face,  is 
so  indefinite  as  to  be  applicable  to  any  tract  of 
land,  parol  e^dence  is  not  admissible  at  all, 
because  its  effect  then  would  be  to  supply 
by  parol  a  material  part  of  the  agreement 
which  the  statute  requires  to  be  in  writing. 

2.  Frauiis,  statute  of  <S=3llO(l)— DaaorlpthNi 
shown  by  oxtrinsic  proof  to  apply  to  mora 
than  one  traot  la  void. 

Under  Thomp.  Shan.  Code,  i  8142,  though 
a  description  may  not  be  void  on  ita  face,  aa 
where  a  local  appellation  is  uaed,  if  the  ex- 
trinsic proof  develops  it  to  be  aUke  applica- 
ble to  two  or  more  tracts,  and  does  not  faaten 
it  to  one.  then  the  description  fails. 

3.  Deeds  <S=338( I)— Description  not  Identified 
as  applicable  to  only  one  traot  not  good. 

A  description  of  land  as  the  "J.  S.  tract," 
which  the  evidence  showed  was  applied  some- 
times to  a  large  tract  of  land  and  sometimea 
to  a  smaller  tract  therein,  where  "J.  S." 
bad  his  home,  held  invalid. 

Appeal  from  Chancery  Coart,  Fentress 
Connty ;  W.  R.  OfBcer,  Chancellor. 

Action  by  Ward  R.  Case,  trustee,  and 
others,  against  the  Brier  Hill  Collieries  and 
others;  also  action  by  Ermine  Q.  Pile  and 
others  against  Travis  Smith  and  others. 
From  decrees  for  defendants,  plaintiffs  ap- 
peal. Afilrmed. 

Ward  R.  Case,  of  Jamestown,  John  F.  Mc- 
Nutt,  of  Rockwood,  Conatser  ft  Wright,  of 
Jamestown,  and  A.  H.  Roberts,  of  Nashville, 
for  appellants. 

Ja&  A.  Fowler,  of  Knoxville,  L.  T.  Smith 
and  J.  T.  Wbeeler,  both  of  Jamestown,  Wm. 
Waddle,  of  Somerset,  Ky.,  E.  G.  Foster,  of 
Huntsrille,  J.  W.  Evans,  of  Jamestown,  John 
M.  Davis,  of  Wartburg.  and  B.  B.  Barthell, 
of  Chicago,  m.,  for  appellees. 

OREEN,  J.  The  main  action  is  ejectment 
by  the  heirs  of  S.  H.  Pile  and  the  trustee  of 
a  mortgage  which  they  made  to  recover  from 
the  Brier  HiU  CoUleries,  Steams  Coal  & 
Lumber  Company,  and  others  a  tract  of  land 
In  Fentress  county  said  to  contain  15,000 


(MI  aw.) 

acres.  There  was  a  decree  for  the  defend- 
ants below,  from  which  the  complainants 
have  appealed. 

The  basis  of  complainants'  title  as  conced- 
ed in  their  brief  is  a  compromise  agreement 
between  S.  H.  Pile  and  the  devisees  of  A.  I/. 
Crawford,  and  deeds  executed  in  pmsaance 
of  this  agreement  in  1896  and  1896. 

There  ia  a  large  boondary  of  land  in  Fen- 
tress, Pickett,  and  Scott  coimties,  embrac- 
ing 123,989  acres  known  as  the  "Big  Sur- 
vey" and  lying  between  the  present  Tennes- 
see and  Kentucky  line,  known  as  Walkers 
line,  and  the  old  Tennessee  and  Kentucky 
line  known  as  Matthews  line,  or  the  Latitude 
line.  This  grant  was  made  by  the  state  of 
Kentucky  to  F.  P.  Stone  and  others. 

At  the  time  of  tbe.  agreement  Just  above 
referred  to  S.  H.  Pile  was  claiming  a  portion 
of  this  grant,  and  there  was  pending  in  the 
federal  court  at  KnozviUe  a  suit  in  which  A. 
L.  Crawford  sought  to  recover  the  whole  of 
the  "Big  Survey." 

A.  L.  Crawford  died  testate,  and  one  A.  B. 
Bradford  was  amtointed  the  agent  of  Craw- 
ford's devisees  In  this  action.  Bradford  and 
Pile  undertook  to  settle  their  differences,  and 
as  evidence  of  this  settlement  the  following 
Instruments  were  executed: 


"Jameatown,  Tenn.,  July  12,  1895. 

"This  Indenture  wltneaseth,  that  S.  H.  Pile, 
of  Fentress  county,  Tennessee,  for  himself  and 
A.  B.  Bradford,  of  county  and  state  aforesaid, 
as  agent  for  the  heirs  of  A.  L.  Crawford, 
deceased,  make  the  following  agreement: 

"Whereas,  a  suit  is  now  pending  in  the  fed- 
eral court  at  Knoxville,  Tenn.,  styled  A.  L. 
Crawford  v.  Anderson  Smith  et  al.,  wherein 
said  Pile  is  a  defendant  and  wherein  said  Craw- 
ford seeks  to  recover  a  tract  of  land  within 
the  bounds  of  the  'Big  Survey'  known  as  the 
Washington  Young  tract,  and  whereas,  the 
heirs  of  the  said  Crawford  and  the  said  Pile 
wish  to  settle  the  lawsuit  without  further 
trouble:  Therefore,  the  aforesaid  Pile  and 
Bradford  make  the  following  agreement: 

"Said  Pile  will  quitclaims  to  said  Crawford 
heirs  all  of  his  right,  title  and  interest  in  and 
to  all  of  the  land  lying  within  the  boundaries 
of  the  'Big  Survey,'  excluding  bis  home  tract, 
the  Washington  Young  tract,  the  Anderson 
Smith  tract,  the  Jim  Smith  tract,  the  Elijah 
Smith  tract,  and  the  Alvin  Huff  tract,  also  ex- 
cluding leases  owned  by  said  Pile  up  to  date 
for  oil,  gas,  and  other  mineral  on  the  following 
tracts: 

"Jerry  Delk  and  wife,  James  Delk  and  wife, 
William  West  and  wife,  Nancy  Stewart  and 
heirs,  and  Phillip  Williams;  also  all  leases  on 
land  in  Scott  county  held  by  parties  under 
compromise  decree  from  the  federal  court 
in  the  case  of  A.  L.  Crawford  v.  Anderson 
Smith  et  al.;  also  excluding  the  Flat  Rock 
tract  bought  by  said  Pile  from  Hiram  Crab- 
tree. 

"Said  Bradford  for  said  Crawford  heirv 
agrees  that  said  heirs  will  convey  by  quit- 
claim to  said  Pile  all  of  their  right,  title,  and 
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interest  in  and  to  the  Washington  Yonng  tract, 
the  Jim  Smith  tract,  the  Anderson  Smith  tract, 
the  Elijah  Smith  tract,  and  said  Pile's  home 
tract  and  that  they  will  dismiss  the  suit  now 
pending  afrainst  said  Pile  in  the  federal  court 
at  Knoxville,  to  wit,  A.  L.  Crawford  y.  An- 
derson Smith  et  al.,  said  Pile  to  pay  all  the 
costs  incurred  by  any  of  the  other  defendants 
in  said  suit,  or  the  plaintiff. 

"In  testimony  whereof,  the  parties  hereto 
have  set  their  hands  this  the  12th  day  of  July, 
1896." 

"For  one  dollar  in  hand  paid  and  other  Talua- 
ble  considerations,  not  necessary  to  mention,  I, 
S.  H.  Pile,  of  Fentress  county,  Tennessee, 
have  this  day  bargained  and  sold  and  do  hereby 
transfer  and  convey  unto  A.  J.  Crawford,  of 
Terre  Haute,  Indiana,  and  J.  P.  Crawford, 
also  of  Terre  Haute,  H.  A.  Crawford,  of  St. 
Louis,  Mo.,  John  L.  Crawford  and  Li.  S.  Hoyte, 
of  New  Castle,  Pennsylvania,  all  my  right, 
title,  and  interest  in  and  to  the  following  tract 
of  land,  to  wit: 

'Xtying  and  being  in  Pickett,  Fentress  and 
Scott  counties,  in  the  state  of  Tennessee,  and 
described  as  follows: 

"Known  and  described  as  land  office  warrant 
No.  630,  granted  by  the  state  of  Kentucky  to 
F.  P.  Stone  and  others,  and  known  as  the  'Big 
Survey,'  originally  containing  123,989  acres, 
reference  is  here  made  to  the  said  land  office 
warrant  No.  630  for  a  more  specific  descrip- 
tion  of  the  lands  herein  conveyed;  excluding, 
however,  from  this  conveyance  the  following 
described   tracts   of  land,  to  wit: 

"First  tract:  Being  part  of  said  Big  Survey, 
and  lying  in  Fentress  and  Pickett  counties, 
Tennessee,  be^nning  at  the  Chimney  rock  on 
the  state  Une  between  Kentucky  and  Tennes- 
see; running  thence  to  the  dividing  ridge  be- 
tween the  tattle  South  fork  and  Wolf  river; 
with  the  dividing  ridge  to  the  Dave  Rock  house 
at  the  head  of  Wolf  river;  thence  to  the  head 
of  Dosses  creek,  and  with  said  creek  to  Dosses 
mill,  and  with  the  road  to  the  state  Une  near 
Reubin  Hamby's;  thence  with  the  state  line 
to  the  beginning. 

"Second  tract:  On  Wolf  river  in  Fentress 
county,  and  known  as  my  home  place,  fully 
described  in  a  deed  from  John  C.  Wright  and 
Mary  Wright,  his  wife,  to  S.  H.  Pile,  dated 
Feb..  1S76,  and  recorded  in  Book  M,  pages 
561-563.  Records  Fentress  Co.,  which  is  re- 
ferred to  for  description. 

"Third  tract:  In  Scott  county,  and  known 
ns  the  Anderson  Smith  tract 

"Fourth  tract:  Known  as  the  Jim  Smith 
tract 

"Fifth  tract:  Known  as  the  Elijah  Smith 
tract  in   Scott  Co. 

"Sixth  tract:  Known  as  the  A.  C.  Huff  tract 
in  Pickett  Co.,  and  fully  described  in  a  deed 
from  Mathis  Wright,  trustee,  to  A.  C.  Huff, 
recorded  in  Book  O,  pages  292-294,  Fentress 
Co. 

"Seventh  tract:  Known  as  the  Flat  Rock 
tract,  1T2  Fentress  Co. 

"Also  excluding  from  this  conveyance,  lease 
for  oil,  gas,  and  other  minerals  on  the  fol- 
lowing tracts:  Jerry  Delk  and  wife,  Jas.  Delk 
and  wife,  Nancy  Stewart  and  heirs,  and  Phillip 
Williams.  Also  all  oil  leases  on  lands  in  Scott 
county  held  by  parties  under  compromise  in 


case  of  A.  L.  Crawford  ▼.  Anderson  Smith  et 
aL 

"In  testimony  whereof,  I  have  hereunto  set 
my  hand,  this  the  24th  day  of  January,  1896." 

"For  one  dollar  in  hand  paid,  and  other 
considerations  not  necessary  to  mention,  we, 
A.  J.  Crawford  and  J.  P.  Crawford,  of  Terre 
Haute,  Indiana,  H.  A.  Crawford,  of  St  Louis. 
Mo.,  John  L.  Crawford  and  L.  S.  Hoyte,-  of 
New  Castle,  Pennsylvania,  heirs  and  legatees 
of  A.  li.  Crawford,  do  hereby  transfer  and 
convey  unto  S.  H.  Pile  of  Fentress  county, 
Tennessee,  all  our  right,  title,  and  Interest 
in  and  to  the  following  tracts  of  land  in  Fen- 
tress, Pickett,  and  Scott  counties,  in  the  state 
of  Tennessee,  and  described  as  follows: 

"First  tract:  In  Fentress  and  Pickett  coun- 
ties, Tennessee,  and  beginning  at  the  Chimney 
roclc  on  the  state  line,  between  Kentucky  and 
Tennessee;  running  thence  to  the  dividing 
ridge  between  the  IJttle  South  fork  and  Wolf 
river,  and  with  the  dividing  ridge  to  the  Dave 
Rock  house  at  the  head  of  Wolf  river;  thence 
to  the  head  of  Dosses  creek  and  with  said 
creek  to  Dosses  mill,  and  with  the  road  to  the 
state  line,  near  Rubin  Hamby's;  thence  with 
the  state  line  to  the  be^nning,  known  as 
Washington  Young  tract. 

"Second  tract:  On  Wolf  river  in  Fentress 
county  and  known  as  the  S.  H.  Pile  home  place. 

"Third  tract:  In  Scott  county  and  known  as 
the  Anderson  Smith  tract. 

"Fourth  tract:  In  Scott  county  and  known 
as  the  Elijah  Smith  tract 

"Fifth  tract:  In  Scott  county,  known  as  the 
Jim  Smith  tract 

"To  have  and  to  hold  forever. 

"In  testimony  whereof  we  have  hereunto  set 
our  hands  this  the  17th  day  of  Mardi,  1896." 

The  land  here  sued  for  is  said  by  the  com- 
plainants to  be  the  "Jim  Smith  tract"  re- 
ferred to  In  these  papers. 

A  Jniy  was  demanded  in  the  case,  many 
defenses  were  interposed,  and  a  number  of  is- 
soes  framed  and  a  vast  amount  of  proof 
was  taken.  At  the  conclusion  of  the  evidence 
the  defendants  moved  the  chancellor  for  a 
decree  in  their  favor  without  submitting  any 
issues  of  fact  to  the  Jury.  This  motion 
was  based  upon  several  grounds,  and  was 
sustained  by  the  chancellor.  The  d^ee 
does  not  show  upon  which  groand  the  dian- 
cellor  acted,  but  it  is  said  in  argmnent  that 
he  was  of  opinion  the  description  of  the  land 
sued  for  as  the  "Jim  Smith  tract,"  even 
when  aided  by  parol  proof,  was  ineffectual. 
If  this  was  the  grotmd  of  Ills  honor'c  decree, 
we  think  it  was  well  chosen. 

It  will  be  noticed  that  in  the  deed  from 
the  Crawfords  to  Pile  the  land  was  referred 
to  as,  "In  Scott  oonnty,  known  as  the  Jim 
Smith  tract."  In  the  compromlBe  agreement 
and  in  the  exception  or  reservation  in  Pile's 
deed  to  the  Crawfords  It  Is  referred  to  as 
the  "Jim  Smith  tract." 

It  is  earnestly  insisted  that  the  chancellor 
erred  in  not  submitting  to  the  jury  the  ques- 
tion of  the  identification  of  the  land  as  It 
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was  soaght  to  be  aided  by  the  extrinsic  proof. '  described  as  the  Bradley  sand  bank,  and  the 


It  is  urged  that  he  shoald  hare  allowed  the 
jury  to  say  whether  or  not  the  "Jim  Smith 
tract"  was  the  tract  here  in  litigation. 

This  contention  necessitates  a  dose  exam- 
ination of  the  evidence  on  our  part.  Before 
considering  the  proof,  however,  we  think  it 
well  to  state  our  views  of  the  law  involved, 
and  to  lay  down  the  mles  we  deem  c«mtrol- 
ling  of  this  controversy. 

Our  statute  of  frauds  is  contained  in  chap- 
ter 25  of  the  Acts  of  1801.  Section  1  of  that 
act,  carried  into  Thompson's  Shannon's 
Code  at  section  3142,  is  partly  as  follows: 

"No  action  shall  be  brought  *  *  *  upon 
any  contract  for  tJie  sale  of  lands,  tenements, 
or  hereditaments,  or  the  making  of  any  lease 
thereof  for  a  longer  term  than  one  year, 
*  *  *  unless  the  promise  or  agreement, 
upon  whidi  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be 
ia  writing,  and  signed  by  the  party  to  be  cliarg- 
ed  therewith,  or  some  other  person  by  Um 
thereunto   lawfully    authorized." 

Speaking  of  the  requirements  of  the  writ- 
ing necessary  to  a  valid  sale  of  lan^  under 
the  statute,  this  court  has  said: 

"No  particular  form  of  words  or  any  arti- 
ficial arrangement  of  them  is  required,  but 
the  fact  of  a  sale  and  its  terms,  embracing  a 
designation  of  the  parties  to  it,  and  the  land 
sold,  •  must  appear  with  reasonable  certain- 
ty iia  the  writing  relied  upon,  or  some  other 
to  which  it  refers."  Sheid  v.  Stamps,  34  Tenn. 
<2  Sneed)  172. 

It  has  been  held  in  several  of  our  cases 
that  a  reference  to  land  In  a  deed  by  a  local 
appellation  which  extrinsic  proof  can  apply 
to  a  particular  tract  is  a  good  description 
wltbln  the  statute  of  frauds. 

In  Farris  v.  Caperton,  88  Tenn.  <1  Head) 
606,  documents  were  executed  in  which  part- 
nership lauds  were  set  apart  to  the  partners 
individually  upon  dissolution,  the  lands  be- 
ing described  by  local  names.  This  was  up- 
held, and  the  court  said: 

"Here  the  lands  belonged  to  the  parties  as 
a  firm,  and  were  well  described  in  the  deeds, 
and  nothing  more  was  required  in  a  division 
between  themselves,  iwt  to  designate  the 
tracts  assigned  to  each,  by  such  terms  as  would 
be  wen  understood,  or  the  general  appellations 
by  which  they  were  known.  The  "Peter  tract,' 
the  Itiley  tract,'  and  the  'Bfill  tract'  were  suf- 
ficient. If  any  uncertainty  or  ambiguity  ex- 
isted, it  could  be  easily  explained  by  parol." 
Farris  v.  Caperton,  supra. 

It  is  to  be  noted  in  this  case  that  the  sev- 
eral tracts  set  apart  by  name  were  said  to 
have  been  well  described  in  the  previous 
deeds — a  condition  not  existing  here  as  to 
the  "Jim  Smith  tract." 

In  Johnson  v.  Kellogg,  64  Tenn.  (Heisk.) 
202,  the  principle  of  the  foregoing  ca'se  was 
recognized,  but  not  applied.    The  land  was 


court  said: 

"Undoubtedly,  parol  evidence  must  be  re- 
sorted tOt  to  ascertain  where  the  land  is  that 
fills  the  description  contained  in  the  deed.  If 
the  contract  be  for  the  manor  of  S.,  the  proof 
must  show  wiiich  is  the  manor  of  S.,  particu- 
larly if  there  be  two  manors  of  8.  If  the  con- 
tract be  for  the  gale  of  a  tract  of  land  or 
other  real  estate  well  known  by  some  name 
given  to  it  in  the  contract,  in  such  case,  no 
doubt,  this  would  be  a  sufficient  description, 
and,  if  necessary,  parol  proof  might  be  heard 
to  show  where  the  property  is."  Johnson  v. 
Kellogg,  supra. 

In  Dougherty  t.  Chesnntt,  86  Tenn.  1,  5 
S.  W.  444,  there  was  a  lease  of  the  right  to 
quarry  marble  on  property  described  as  the 
lessor's  "Rose  Hill"  farm,  the  instrument 
showing  on  its  face  that  the  lessor  and  the 
lessee  both  resided  In  Hawkins  county,  Tenn., 
from  which  the  court  Inferred  that  the  land 
lay  in  that  county.  The  proof  showed  that 
the  place  was  known  and  designated  as 
"Rose  Hill"  by  very  many  people  who  were 
acquainted  with  It,  and  who  were  in  the 
habit  of  visiting  the  family  of  the  owner— 
Indeed  by  all  the  young  people  in  the  neigh- 
borhood, altbough  some  of  the  did  folks 
called  it  the  Henderson  Fudge  farm.  This 
description,  aided  by  the  proof  noted,  was 
held  sufficient. 

[1]  It  may  therefore  be  stated,  on  the  au- 
thority of  the  fore»;oing  cases,  that  a  de- 
scription of  land  is  good  within  the  statute  of 
frauds  wliich  on  its  face  appears  to  refer  to 
some  deanite  tract,  and  which  by  the  aid  of 
parol  proof  can  with  reasonable  certainty 
be  applied  to  designate  such  tract 

In  the  application  of  this  rule,  however, 
this  qnallflcation  must  be  made.  The  de- 
scriptive terms  employed,  together  with  the 
parol  proof,  must  be  such  as  to  point  out  and 
comprehend  some  especial  parcel  of  land  to 
the  exclusion  of  any  other  parcel  of  land. 

If  the  description  is  on  Its  face  so  indefi- 
nite as  to  be  applicable  to  any  tract  of  land, 
then  parol  evidence  Is  not  admissible  at  all 
"because  its  efifect  is  to  supply  by  parol  a 
material  part  of  the  agreement,  which  the 
statute  of  frauds  requires  to  be  *  *  * 
in  writing."  Dobson  v.  Litton,  45  Tenn.  <5 
Cold.)  616. 

A  description  equally  appropriate  to  lots 
in 'five  or  more  towns  in  Gibson  county  was 
held  too  defective  to  be  aided  by  parol  proof. 
Dry  Goods  Co.  v.  HUl,  135  Tenn.  60,  185  S. 
W.  723. 

In  Railroad  v.  Webster,  106  Tenn.  586,  01 
S.  W.  1018,  a  description  of  land  as  a  cer- 
tain number  of  lineal  feet  fronting  on  a  rail- 
road was  held  void,  ttecause  It  would  equal- 
ly apply  to  land  on  both  sides  of  the  railroad. 

[2]  And  although  the  description  may  not 
be  void  on  its  face,  as  where  a  local  appel- 
lation is  used,  if  the  extrinsic  proof  develops 
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It  to  be  alike  applicable  to  two  or  more 
tracts,  and  does  not  fasten  it  on  one,  tben 
tbe  description,  though  aided,  still  fails.  This 
is  necessarily  true  l>ecause,  in  looking  beyond 
the  face  of  a  conveyance  for  proof  to  save 
it  from  Inherent  uncertainty,  the  courts  pro- 
ceed under  ttie  maxim  Id  certum  est  quod 
certum  reddi  potest.  White's  Lessee  v.  Hem- 
bree,  1  Tenn.  (1  Overt.)  530.  A  description  not 
certain  in  the  beginning,  which  the  proof  falls 
to  make  certain,  cannot  be  saved. 

[3]  On  the  trial  below  the  complainants 
Introduced  witnesses  to  show  tbat  the  land 
herein  sued  for  was  known  in  the  community 
as  tbe  "Jim  Smith  tract,"  as  follows: 

O.  P.  Pile,  J.  L.  Pile,  V.  H.  Pile,  E.  O. 
Pile,  Houston  Blevins,  0.  W.  Carter,  Mit- 
chell Ipock,  Alfred  Williams,  Drew  Evans, 
J.  A.  Stewart,  Joe  Williams,  Abe  Roysdon, 
John  Williams,  Albert  Hoover,  Nancy  Doss, 
Catherine  Doss,  James  Pile,  A.  J.  Mace, 
Linda  Ipock,  Hiram  Crabtree,  and  O.  F. 
Ipock. 

All  of  these  witnesses  do  not  testify  that 
the  land  was  generally  known  as  the  "Jim 
Smith  tract."  Some  of  them  testify  tbat 
they  have  heard  It  so  referred  to,  and  some 
of  them  say  that  tbey  have  heard  S.  H.  Pile 
so  refer  to  it  during  his  Iifetim&  It  may 
be  conceded,  however,  that  the  effect  of 
complainants'  proof  was  to  show  that  the 
land  in  suit  was  generally  known  as  the 
"Jim  Smith  tract." 

Within  tbe  boundaries  of  the  large  tract  in 
litigation  was  a  tract  of  about  140  acres 
upon  which  Jim  Smith  moved  about  1887, 
and  to  which  he  obtained  a  deed  from  A.  L. 
Crawford  on  December  8,  1887.  Late  Ble- 
vins lived  on  this  tract  before  Jim  Smith 
moved  there.  Adjacent  to  this  place  was 
another  small  tract  sometimes  called  tbe 
Elijah  Smith  tract,  which  Elijah  Smith  con-< 
veyed  to  Jim  Smith  March  26,  1877.  Jim 
Smith  seems  to  have  cultivated  both  par- 
cels of  land,  while  be  lived  on  the  one  deed- 
ed to  him  by  Crawford. 

Jim  Smith  appears  to  have  been  a  man 
well  known  in  this  section.  He  was  a  con- 
stable, and  lived  on  the  place  Just  above 
mentioned  about  13  years.  He  was  living 
there  at  the  time  of  the  compromise  and  the 
deeds  between  S.  H.  Pile  and  the  Crawfords. 

Of  the  witnesses  introduced  by  the  com- 
plainants, John  B.  Blevins,  testified  that  the 
land  on  which  Jim  Smith  lived  "was  always 
known  as  the  'Jim  Smith  tract.' "  Giles  Wat- 
son testified  to  the  same  effect.  So  did 
Catherine  Doss,  Nancy  Doss,  Houston  Ble- 
vins, and  Albert  Hoover.  Georgfe  W.  Carter, 
a  sdiool  teacher,  testified  tbat  everybody  in 
tbat  country  knew  where  Jim  Smith  lived. 
All  these  were  complainants'  witnesses. 

John  Lytton  said  that  since  Jim  Smith 
moved  on  tbe  140-acre  tract  tbat  was  the 
only  Jim  Smith  tract  he  ever  knew  anything 
about.     Anderson  Smith,  a  half-brother  of 


Jim  Smith,  stated  whUe  Jim  Smith  owned 
the  140-acre  tract  it  went  by  tbe  name  of 
the  "Jim  Smith  tract."  Oran  Slaven  and 
Shade  Blevins  testified  likewise  to  this  ef- 
fect. A.  B.  Bradford,  who,  as  stated  above, 
was  agent  of  the  Crawfords  in  making  the 
compromise  agreement,  testified  tbat  he  ask- 
ed S.  H.  Pile  at  the  time  what  was  to  be 
understood  by  the  Jim  Smith  tract,  and  that 
Pile  replied  it  was  a  small  tract  of  about 
100  acres  not  far  from  Giles  Watson's.  The 
proof  shows  -the  Giles  Watscm  place  was 
near  Jim  Smith's. 

Edward  K.  Barthell,  who  was  the  agent 
and  attorney  of  defendants'  Immediate  pred- 
ecessor in  title,  testified  that  he  had  nmner- 
ous  conversations  with  S.  H.  Pile  while 
Barthell  was  examining  the  title  to  tbe  lands 
which  bis  client  purchased  in  this  vicinity. 
He  says  that  he  asked  S.  H.  Pile  what  tbe 
Jim  Smith  tract  was,  and  that  Pile  told  him 
it  was  a  small  tract  an  which  Jim  Smith 
Uved. 

So  from  this  testimony  it  is  manifest  tbat 
tbe  description,  "Jim  Smith  tract,"  was 
equally  applicable  to  tbe  large  tract  here  In 
suit  and  the  tract  on  which  Jim  Smith  lived. 

There  is  nothing  to  the  contrary  in  tbe 
evidence.  We  are  referred  by  counsel  to 
the  testimony  of  Houston  Blevins,  John  B. 
Blevins,  Jacob  Blevins,  John  Miller  Bnrk, 
and  Jim  Smith  himself  as  showing  that  Jim 
Smith's  home  tract  did  not  go  by  his  name, 
but  was  called  the  "Late  Blevins  tract" 
None  of  these  witnesses  undertake  to  say 
that  the  140-acre  tract  was  not  called  tbe 
"Jim  Smith  tract,"  as  well  as  the  "Late  Ble- 
vins tract."  Some  of  them  say  that  it  was 
called  tbe  "Jim  Smith  tract"  also.  A  tract 
may  have  two  names,  as  "Boae  Hill"  or 
"Henderson  Fudge  farm."  Dougherty  v. 
Chesnutt,  supra. 

Jim  Smith  liimself  does  undertake  to  say 
that  his  home  place  was  called  the  "Late 
Blevins  tract"  wtiile  he  Uved  there,  and 
was  not  called  the  "Jim  Smith  tract"  until 
after  he  left  He  admits,  however,  tbat  tbe 
Elijah  Smith  tract  which  he  also  owned 
and  cultivated,  adjacent  to  the  tract  of  140 
acres  conveyed  to  him  by  Crawford,  may 
have  been  called  the  "Jim  Smith  tract"  be- 
fore he  left 

So,  upon  the  whole  proof,  there  is  no  evi- 
dence to  confine  the  description  of  the  Jim 
Smith  tract  to  the  large  boundary  sued  for. 
There  Is  no  evldoice  to  exclude  the  applica- 
tion of  this  description  to  the  land  on  which 
Jim  Smith  Uved  or  which  he  cultivated. 

Tbe  whole  proof  showing  that  the  appella- 
tion "Jim  Smith  tract"  was  applicable  to 
other  land  as  well  as  tbe  land  sued  for,  and 
tbere  being  no  proof  that  it  was  not  so  ap- 
plicable, there  was  no  issue  of  fact  in  this 
connection ;  nothing  to  go  to  the  Jury. 

An  Inference  is  sought  to  be  drawn  from 
the  evidence  tbat  the  parties  must  have  in- 
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tended  to  refer  to  tbe  large  tract  sued  for 
In  the  papers  executed  by  them.  It  is  said 
that  Pile  owned  all  the  land  awarded  to 
him  In  the  settlement  except  the  large  Jim 
Smith  tract,  and  unless  he  took  that  tract 
he  gained  nothing.  That  the  parties,  there- 
fore, must  have  intended  to  characterize 
tbe  large  tract  as  tbe  Jim  Smith  tract.  Tbe 
basis  of  this  inference  is  not  available  to 
complainants.  Tbe  compromise  agreement 
Itself  recites  that  Crawford  was  seeking  to 
recover  the  Washington  Young  tract  in  the 
suit  at  Knoxvllle.  Pile  took  this  tract  under 
tbe  compromise,  it  being  about  10,000  acres 
in  extent,  free  from  Crawford's  claims. 

The  testimony  of  one  witness  In  the  rec- 
ord that  a  tract  of  land  was  always  known 
by  tbe  name  of  tbe  last  owner  is  no  evidence 
tbat  Jim  Smith's  home  place  was  not  known 
as  the  "Jim  Smith  tract"  whUe  be  lived 
there.  Proof  of  a  cnstom  conld  not  be  con- 
sidered against  proof  of  a  contrary  fact  of- 
fered by  several  witnesses. 

The  situation  is  further  complicated  by 
tbe  existence  of  a  small  tract  of  land  In 
Scott  county  in  this  neighborhood  deeded  by 
James  Smith  to  Omar  Terry. 

Some  other  arguments  are  made  to  show 
that  the  parties  int^ided  to  pass  title  to  tbe 
large  Jim  Smith  tract  In  their  compromise 
agreement,  but  they  amount  to  mere  con- 
jectures. Equally  plausible  conjectures  might 
be  made  to  tbe  contrary. 

The  result  of  our  cases  heretofore  an- 
nounced is  In  entire  harmony  with  the  gen- 
eral rule  elsewhere. 

"Where,  however,  the  memorandum  on  its 
face  appears  to  refer  to  a  definite  parcel  of 
land,  the  description  need  not  be  each  as  to 
render  entirely  needless  a  resort  to  extrinsic 
aid  to  identify  the  property.  It  is  enough  if 
the  description  be  sufficient,  with  the  assist- 
ance of  external  evidence,  to  fit  and  compre- 
hend the  property  which  is  the  subject  of  tbe 
transaction  to  the  exclusion  of  all  other  prop- 
erty."   20  C^c.  270. 

What  we  have  said  Indicates  the  ground 
upon  wbidi  we  place  this  decision,  but  a 
few  observations  In  conclusion  will  not  be 
amiss. 

This  case  cannot  be  assimilated  to  any 
of  •those  relied  on  by  the  complainants.  In 
Farrls  v.  Caperton,  supra,  and  Dougherty 
V.  Chesnutt,  supra,  there  was  no  suggestion 
that  the  local  names  used  were  applicable 
to  other  tracts  of  land  than  those  in  con- 
troversy. 

We  have  so  far  Ignored  the  location  of  the 
Jim  Smith  tract  "in  Scott  county"  contained 
in  tbe  deed  from  the  Crawfords  to  Pile.    If 


this  is  permissible,  then  we  have  a  descrip- 
tion which  does  not  contain  the  county  in 
which  the  land  was  located.  This  seems  to 
have  been  considered  Important  in  Dough- 
erty V.  Chesnutt,  supra,  and  the  court  in- 
ferred that  tbe  land  was  situated  in  Haw- 
kins county,  Tenn.,  because  the  lease  showed 
tbe  parties  to  tbe  Instrument  resided  in  tbat 
county.  We  can  infer  nothing  as  to  the 
county  In  which  this  land  Is  located  from 
the  statement  of  the  papers  before  us  as  to 
the  residence  of  tbe  parties  thereto.  Tbe 
Crawfords  lived  out  of  tbe  state,  and,  while 
it  appears  that  S.  H.  Pile  was  a  resident  of 
Fentress  county,  yet  tbe  settlement  under- 
took to  deal  with  land  in  Fentress,  Scott, 
and  Pickett  counties. 

It  was  held  In  Wood  v.  Zelgler,  99  Tenn. 
515,  42  S.  W.  447,  that  a  description  of  prop- 
erty as  the  "Baldwin  place"  in  an  Instru- 
ment which  did  not  show  where  tbe  parties 
thereto  resided  was  fatally  defective. 

The  compromise  agreement,  the  deed  from 
Pile  to  the  Crawfords,  and  tbe  deed  from 
the  Crawfords  to  Pile  should  doubtless  be 
construed  together.  If  we  so  construe  them, 
then,  in  order  to  harmonize  them,  all  should 
be  read  as  locating  the  J}m  Smith  tract  in 
Scott  county. 

We  could  not  treat  the  reference  to  Scott 
county  as  erroneous  and  Ignore  it  under  the 
authorities  relied  on  by  the  complalnanta 
Todd  V.  Cannon,  27  Tenn.  (8  Hump.)  512; 
Winchester  v.  Winchester,  38  Tenn.  (1  Head) 
488,  and  others.  In  these  cases  the  descrip- 
tion contained  locative  calls  tbat  showed 
the  name  of  the  county  was  erroneously  giv- 
en, and  it  was  accordingly  rejected.  There 
is  no  such  locative  call  in  the  description 
here. 

If  we  consider  tbe  land  to  have  been  de- 
scribed as  lying  in  Scott  county,  and  are  un- 
able to  reject  the  reference  to  Scott  county, 
then  all  the  parol  evidence  locating  the  land 
In  Fentress  county  becomes  inadmissible  as 
tending  to  vary  or  contradict  a  written  to- 
strument. 

This  case  cannot  be  likened  to  a  partition 
between  tenants  in  common  which  might  be 
made  by  parol.  Pile  was  claiming  the  Wash- 
ington Toung  tract  and  other  tracts  in  sev- 
eralty and  adversely,  and  this  settlement 
could  not  have  been  made  without  written 
Instruments,  and  tbe  sufficiency  of  these  in- 
struments must  be  tested  by  ordinary  rules. 

The  case  of  Pile  v.  Smith  depends  on  the 
main  case  The  remaining  complainants  in 
tbe  companion  case  claim  under  the  Plies. 
The  dismissal  of  the  bill  in  the  main  lltlga- 
tl(Hi  carries  with  It  the  other  suit. 

Tbe  decree  of  tbe  chancellor  is  affirmed. 
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BORN    V.    BEASLEY,    IHO. 

(Supreme  Coart  of  Tennessee.    Dec.  8,  1821.) 

1.  Corporatioos  «s»7l— Amendnont  of  charter 
over  protest  of  minority  otookholdapt,  to 
provide  for  iesuanoo  of  preferred  stoolt,  held 
not  autliorized. 

Where  the  charter  of  a  corporation,  though 
issued  after  1905,  contained  no  provision  as  to 
the  issuance  of  preferred  stock  as  provided  by 
Acta  1906,  c  174,  such  act  conferred  on  the 
corporation  no  aathority  to  amend  its  char- 
ter so  as  to  allow  die  issnance  of  preferred 
stock  over  the  protest  of  a  minority  stock- 
holder. 

2.  Corporations  «s>7 1— Independent  of  Acts 
1905,  a  174,  laws  confer  no  authority  to 
amend  charter  to  provide  for  Issuance  of 
preferred  stock. 

Independently  of  Acta  1905,  c.  174,  relat- 
ing to  the  power  of  corporations  to  amend 
their  charters  so  as  to  allow  the  issuance  of 
preferred  stock,  the  laws  of  Tennessee  con- 
fer no  authority  on  corporations  to  do  so 
over  the  protest  of  a  minority  stockholder. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; Israel  H.  Peres,  Chancellor. 

Bill  by  Jack  Bom  against  Beasley,  Incor- 
porated, to  restrain  It  from  issuing  preferred 
stock.  Decree  for  complainant  was  affirmed 
by  the  Court  of  Civil  Appeals,  and  defendant 
appeals.    Affirmed. 

J.  S.  Allen,  of  Memphis,  for  appellant 

Fitzhugh,  Murrah  *  Fltzhugh,  of  Memphis, 
for  appellee. 

McKINNBY,  J.  Complainant,  being  a  mi- 
nority stockholder  in  the  defendant  corpora- 
tion, filed  the  original  bill  herein  for  the  pur- 
pose of  enjoining  it  from  issuing  250  shares 
of  preferred  stock. 

The  relief  prayed  for  In  the  bill  was  de- 
creed by  the  chancellor,  and  upon  an  appeal 
to  the  Court  of  Civil  Appeals  his  decree  was 
affirmed. 

The  defendant  was  Incorporated  in  1910. 
Its  capital  stock  was  fixed  In  the  charter  at 
250  shares,  of  the  par  value  of  |100  each. 
The  original  charter  contains  no  provision 
authorizing  the  issuance  of  preferred  stock. 

In  September,  1920,  an  amendment  to  the 
charter  was  had,  so  as  to  authorize  the  is- 
suance of  250  additional  shares  of  common 
stock  and  250  shares  of  preferred  stock,  of 
the  par  value  of  $100  each.  This, action  was 
bad  without  the  consent  of  the  complainant. 

At  a  meeting  of  the  stockholders  on  Octo- 
ber 11,  1920,  for  the  purpose  of  approving 
the  amendment  to  the  charter  authorizing  the 
issuance  of  said  additional  stock,  the  com- 
plainant duly  objected,  and  when,  over  bis 
protest,  said  stock  was  about  to  be  Issued,  he 
filed  the  biU  herein. 

In  14  Corpus  Juris,  496,  it  is  said : 


"The  capital  stock  of  a  corporation  cannot 
legally  be  increased  except  to  the  extent,  under 
the  conditions,  and  in  the  manner  prescribed 
by  the  charter  or  statute." 

Prior  to  1905  there  was  no  statutory  au- 
thority In  Tennessee  for  Issuing  preferred 
stock. 

In  Bailroad  t.  Knoxviile,  88  Tenn.  21,  37 
S.  W.  888,  this  court  said: 

"Notwitbstandbtg  the  fact  that  preferred 
stock  is  generally  more  valuable  than  common 
stock,  there  are  three  reasons  why  tbi  city  of 
Knoxviile  will  not  be  required  to  accept  the 
preferred  stock  tendered  to  it  in  this  cause.  In 
the  first  place,  the  subscription  contract  calls 
for  common  stock,  and,  that  being  so,  only 
common  stock  will  meet  the  railroad  company's 
obligation.  The  dty  may  rightfully  refuse  *o 
receive  anything  except  that  which  was  con- 
tracted for.  In  the  next  place,  the  preferred 
stock  has  no  validity  a*  between  the  railroad 
company. and  the  city.  The  first  capitalization, 
that  to  which  Knoxviile  subscribed,  being  of 
common  stock  only,  and  there  being  no  express 
authority  in  the  charter  for  the  issuance  of 
preferred  stock  at  a  subsequent  time,  the  rail- 
road company  bad  no  power  to  create  other 
stock  and  give  it  preference  as  against  any 
holder  of  common  shares  without  his  or  i:s 
consent.  1  Mor.  Pil.  Corp.  (2d  Ed.)  {463; 
2  Thompson's  Com.  on  Corp.  |  2244." 

In  Kent  v.  QuicksUver  Mining  Go.,  78  N. 
Y.  159,  the  court  said : 

"We  will  not  say,  for  we  are  not  called  upon 
here  to  say,  that  never  can  a  corporation  right- 
fully, against  the  dissent  of  a  portion  of  its 
stockholders,  make  some  of  the  stock  preferred; 
what  we  assert  is  that  this  case  does  not 
present  a  state  of  facts  in  which  a  power  so 
to  do  exists. 

"There  is  a  power  in  this  charter  to  alter, 
amend,  add  to,  or  repeal,  at  pleasure,  by-laws 
before  made.  It  is  argued  from  this  that  it  was 
in  the  power  of  the  corporate  body,  in  due 
form  and  manner,  to  alter  the  by-law  which 
had  fixed  the  amount  of  the  capital  stock  and 
the  number  and  relative  value  of  the  shares 
thereof.  The  power  to  make  by-laws  is  to 
make  such  as  are  not  inconsistent  with  the 
Constitution  and  the  law;  and  the  power  to 
alter  has  the  same  limit,  so  that  no  alteration 
could  be  made  which  would  infringe  a  right 
already  given  and  secured  by  the  contract  of 
the  corporation.  Nor  was  the  power  to  alter, 
to  the  extent  of  affecting  the  contracted  rela- 
tive value  of  a  share,  reserved  when  the 
share  was  sold  to  the  stockholder,  so  as  to 
enter  Into  and  form  a  part  of  the  contract.  An 
alteration  is  a  pro  tanto  repeal:  but  no  private 
corporation  can  repeal  a  by-law  so  as  to  im- 
pair rights  which  have  been  given  and  become 
vested  by  virtue  of  the  by-law  afterward  re- 
pealed. All  by-laws  must  be  reasonable  and 
consistent  with  the  general  principles  of  the 
laws  of  the  land,  which  are  to  be  determined 
by  the  courts,  when  a  case  is  properly  before 
them.  Master,  etc.,  v.  Green,  1  £id.  Raym.  113. 
A  by-law  may  regulate  or  modify  the  Consti- 
tution of  a  corporation,  but  cannot  alter  it. 
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Allerton,  18  Wall.  233.  The  alteration  of  a 
by-law  is  but  the  making  of  another  upon  the 
same  matter.  It  the  first  must  be  reasonable 
and  in  accord  with  principles  of  law,  so  must 
that  which  alters  it.  If,  then,  the  power  is  re- 
served to  alter,  amend,  or  repeal,  and  that 
reserration  enters  into  a  contract,  the  power 
reserved  is  to  pass  reasonable  by-laws  agree- 
able to  law.  But  a  by-law  that  will  disturb  a 
vested  right  is  not  such.  See  Gray  v.  Portland 
Bank,  3  Mass.  363  [3  Am.  Dec.  1561;  Orant, 
Corp.  91.  And  it  differs  not  when  the  power  to 
make  and  alter  by-laws  is  expressly  given  to 
a  majority  of  the  stockholders,  and  that  the 
obnoxions  ordinance  is  passed  in  due  form." 

Fletcher  on  Corporations,  S|  3622  and  3623, 
says: 

"Preferred  stock,  however,  cannot  be  issued, 
against  the  dissent  of  a  holder  of  common 
stock,  if  his  contract  with  the  corporation  will 
be  thereby  broken  or  impaired.  Therefore, 
if  a  corporation,  when  it  issues  common  stock, 
is  not  expressly  authorized  to  issue  preferred 
stock  either  by  its  charter  or  by  the  general 
law.  and  it  there  is  no  provision  for  such  stock 
in  its  artidea  of  association,  it  cannot  after- 
wards issue  the  same  without  the  unanimous 
consent  of  the  holders  of  the  common  stock. 
•    •    • 

"Where  the  consent  of  aU  the  stockholders  is 
not  obtained,  the  issuance  of  the  stock  cannot 
be  vslidated  by  a  ratification  by  a  majority 
of  the  stockholders.    *    *    * 

"An  expressly  granted  or  Implied  power  to 
borrow  money  for  the  purposes  of  the  corpo- 
ration does  not  inclu^  the  power  to  issue 
ordinary  irredeemable  preferred  stock  for  the 
purpose  of  raising  money,  for,  as  was  said 
by  the  New  York  Court  of  Appeals,  'the  idea 
«^  a  borrowing  is  not  filled  out  unless  there  is 
in  the  agreement  therefor  a  promise  or  under- 
standing that  what  is  borrowed  will  be  repaid 
or  returned,  the  thing  itself  or  something  like 
it  of  equal  value,  with  or  without  compensa- 
tion for  the  use  of  it  in  the  meantime,'  and 
the  issue  of  preferred  stock  cannot  be  look- 
ed upon  'as  other  than  a  preference  of  one 
class  of  stockholders  to  snother;  as  giving  to 
the  first  class  a  perpetual  inextinguishable 
prior  right  to  a  portion  of  the  earnings  of  the 
company  before  the  other  class  might  have 
anything  therefrom.' " 

Since  there  Is  no  provision  In  the  charter 
authorizing  the  corporation  to  Issue  preferred 
stock,  and  since  there  was  no  statutory  au- 
thority authorizing  such  action  prior  to  1905, 
it  therefore  becomes  necessary  to  refer  to 
chapter  174  of  the  Acts  of  1905  for  the  pur- 
pose of  ascertaining  whether  the  defendant. 
under  the  provisions  of  said  act,  was  empow- 
ered by  a  two-thirds  vote  of  Its  common  stock 
to  have  Its  charter  amended  so  as  to  author- 
ize it  to  issue  preferred  stock.  Said  act  is 
as  follows: 

"An  act  to  provide  for  the  division  by  pri- 
vate corjMrations  hereafter  created  or  organ- 
ized under  existing  statutes  of  this  state  of  their 
capital  stock  into  common  and  preferred  stock, 
and  to  define  the  terms  upon  which  such  divi- 


class  of  stock  when  so  divided. 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that  all 
private  corporations  hereafter  created  or  or- 
ganized under  existing  statutes  of  this  stats 
shall  have  the  right  to  divide  their  capital  stock 
into  common  and  preferred  stock;  provided, 
however,  it  shall  be  stated  in  the  charter  of 
incorporation  how  much  of  the  capital  stock  is 
to  be  common  stock  and  how  much  preferred 
stock;  and  provided,  further,  that  in  no  case 
shall  the  preferred  stock  of  any  such  corporation 
exceed  two-thirds  of  the  total  capital  stock 
authorized  by  the  charter;  provided  further, 
that  nothing  but  cash  at  not  less  than  par  valu- 
ation be  received  in  payment  for  preferred 
stock. 

"Sec.  2.  Be  it  further  enacted,  that  every 
such  corporation  dividing  its  capital  stock  into 
the  two  classes  of  common  and  preferred  stock, 
as  provided  in  section  1  of  this  act,  shall  state 
in  its  charter  of  incorporation  whether  the 
preferred  stock  is  subject  to  be  redeemed  at 
not  less  than  par;  and,  if  so,  the  time  and  price 
of  such  redemption  shall  be  fixed  also  in  the 
charter,  in  which  event  said  preferred  stock, 
or  any  part  thereof,  may  be  redeemed  by  the 
corporation. 

"Sec.  3.  Be  it  further  enacted,  that  the  hold- 
ers of  such  preferred  stock  shall  be  entitled 
to  receive,  and  such  corporation  shall  be  bound 
to  pay  thereon,  a  fixed  yearly  dividend,  to  be 
expressed  in  the  charter,  not  exceeding  ten  per 
centum,  payable  semiannually,  or  annually,  be- 
fore any  dividend  shall  be  set  apart  or  paid 
on  the  common  stock,  and  such  dividend  may 
be  made  cumulative;  and  in  no  event  shall  a 
holder  of  preferred  stock  be  personally  liable 
for  the  debts  of  the  corporation,  unless  such 
preferred  stock  shall  have  participated  in  vot- 
ing in  the  corporation  under  the  provisions  of 

section  of  this  act,  in  which  event  the 

holder  thereof  shall  be  liable  as  a  holder  of 
common  stock.  In  case  of  insolvency  the 
debts  or  other  liabilities  of  such  corporation 
shall  be  paid  in  preference  to  the  preferred 
stodc.  Such  preferred  stock,  however,  shall 
take  precedence  over  the  common  stock  in  the 
distribution  of  the  assets  of  the  corporation  in 
case  of  dissolution. 

"Sec.  4.  Be  it  further  enacted,  that  no  such 
preferred  stock  as  herein  provided  for  shall 
be  issued  by  sny  corporation  except  by  author- 
ity given  to  the  board  of  directors  of  the  cor- 
poration by  a  vote  of  at  least  two-thirds  of 
the  common  stock,  at  a  meeting  of  the  owners 
of  such  common  stock  called  for  that  purpose; 
nor  shall  any  such  preferred  stock  have  any 
voting  power  in  the  corporation  except  such 
as  is  given  it  by  a  similar  two-thirds  vote  of 
the  common  stock. 

"Sec.  6.  Be  it  further  enacted,  that  the  own- 
ers of  the  preferred  stock,  under  this  act, 
except  as  hereinbefore  provided,  shall  be  sub- 
ject to  the  same  privileges,  obligations,  and 
liabilities  as  are  holders  of  contmon  stock. 

'Sec.  6.  Be  it  further  enacted,  that  all  cer- 
tificates of  stock  of  corporations  authorized  by 
their  charters,  as  herein  provided,  to  divide 
their  capital  stock  into  the  two  classes  here- 
inbefore specified,  shall  have  plainly  written 
or  printed  on  their  face  the  words  'common 
stock'  or  'preferred  stock,'  according  as  such 
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certificates  may  be  for  the  one  dass  or  the 
other;  and  all  certificate!  not  ao  distiiignished 
shall  be  conclusively  deemed  to  be  (or  com- 
mon  stock. 

"See.  7.     Be   it  further  enacted,  that  this 
act  take  effect  from  and  after  its  passage,  the 
public  irelfare  requiring  it. 
"Passed  March  28,  1905. 
"E.  Rice, 
"Speaker  of  the  Senate. 
"J.  J.  Bean, 
"Speaker  Pro  Tem  of  the  House  of  Repre- 
sentatives. 
"Approved  April  5,  1006. 

"John  I.   Oox,   Governor." 

This  act  is  so  dear  and  explicit  that  It 
speaks  for  Itself,  and  any  extended  comment 
or  analysis  Is  wholly  unnecessary.  The  lan- 
^age  of  the  act  Is  susceptible  of  one  mean- 
ing, viz.  that  Incorporations  coming  into 
«xistence  subsequent  to  Its  passage,  by  insert- 
ing in  their  charters  a  statement  as  to  what 
portion  of  their  capital  stock  shall  be  pre- 
ferred, may  have  the  right  to  Issue  such 
stock,  provided  same  is  authorized  by  a  vote 
of  two-thirds  of  its  common  stocit 

The  provisions  of  the  act  requiring  the 
charter  to  contain  the  amount  of  each  kind 
of  stock,  whether  preferred  stock  Is  subject 
to  redemption,  the  time  and  price  of  such  re- 
demption, the  provisions  as  to  dividends,  in- 
solvency, etc.,  suggest  that  the  act  is  pro- 
spective In  Its  view,  and  does  not  authorize 
a  charter  previously  Issued  to  be  amended 
over  the  objection  of  any  stockholder  so  as 
to  empower  the  corporation  to  Issue  preferred 
stock,  and  likewise  does  not  empower  a  cor- 
poration subsequently  created  to  so  amend 
Its  charter.  In  fact,  we  find  no  provision  In 
this  act  authorising  such  an  amendment  in 
either  caseu 

[1,2]  In  some  Jurisdictions  such  authority 
Is  deemed  wise  for  the  purpose  of  enabling 
the  corporation  to  properly  finance  Its  af- 
fairs, while  In  other  Jurisdictions  such  au- 
thority, imless  contained  in  the  original  char- 
ter of  incorporation,  or  expressly  authorized 
by  statute,  Is  looked  upon  as  impairing  the 
contractual  rights  of  the  objecting  stock- 
holders. This  Is  a  question  for  legislative  de- 
termination, and  it  is  not  for  the  courts  to 
say  whether  such  provisions  are  wise  or 
unwise.  We  simply  hold  that  the  charter  of 
the  defendant,  though  Issued  subsequent  to 
1905,  contained  no  provision  as  to  the  Issu- 
ance of  preferred  stock  as  provided  by  said 
act ;  that  said  act  conferred  upon  the  defend- 
ant no  authority  to  amend  its  charter  so  as 
to  issue  preferred  stock  over  the  protest  of  a 
minority  stockholder;  and  that,  Independent 
of  said  act,  the  laws  of  Tennessee  conferred 
no  such  authority  upon  corporations. 

We  deem  It  unnecessary  to  pass  upon  the 
question  as  to  whether  It  requires  unanimous 
consent  to  authorize  a  corporation  to  issue 


additional  common  stock.    That  question  is 
not  before  us. 

It  results  that  the  decree  of  the  Court  of 
Civil  Appeals  perpetually  enjoining  the  de- 
fendant from  Issuing  said  preferred  stock 
will  be  affirmed. 


NASHVILLE  PACKET  CO.  et  al.  V.  NE< 
ViLLE. 

(Supreme  Court  of  Tennessee.    Oct.  81, 1921.) 

1.  Corporations  «=>6I4(I)— If  ttoekholder  Join- 
ed in  Mil  could  sue  to  dissolve.  Immaterial  bill 
was  not  formally  authorized  and  was  signed 
for  corporation  without  authority. 

If  a  stockholder,  joined  as  a  party  com- 
plainant in  a  bill  by  a  corporation  against  the 
only  other  stockholder  to  wind  up  Its  affairs, 
was  entitled  to  file  such  bill  himself,  it  is  im- 
material that  the  bill  was  not  authorized  by  res- 
olution, and  that  it  was  signed  for  the  corpo- 
ration without  authority  by  one  who  had  been 
its  president,  but  who  owned  no  stock  when  it 
was  filed. 

2.  Corporations  4=>S92— Distension  between 
stockholders  held  such  as  to  justify  Interven- 
tion of  equity  and  appointment  of  receiver  to 
wind  up  affairs. 

Where  the  stock  of  a  corporation  is  owned 
equally  by  two  stockholders,  and  a  controversy 
over  their  separate  indebtedness  to  the  corpo- 
ration resulting  in  a  personal  attack  by  one 
or  the  other,  and  other  circumstances  Indicate 
bad  feeling  between  them,  so  that  it  is  impossi- 
ble for  them  to  continue  the  business  harmo- 
Diously  and  successfully,  held  that  equity  will 
intervene  at  the  suit  of  one  of  them  and  appoint 
a  receiver  to  wind  up  its  affairs. 

3.  Corporations  4s>6l2— De  facto  dlMolutlon  or 
winding  up  may  be  effected  through  chancery 
court. 

Though  a  de  jure  dissolution  may  be  .only 
on  suit  by  the  state  or  by  following  certain 
statutory  procedure,  a  de  facto  dissolution  or 
winding  up  of  business  and  distribution  of  as- 
sets may  be  effected  through  the  chancery  court 
in  other  suits. 

4.  Appeal  and  error  «=s>726— Assignment  held 
too  general  for  consideration. 

In  a  stockholder's  suit  to  wind  up  a  corpora- 
tion, an  assignment  that  "the  chancellor  erred 
in  not  sustaining  the  defendant's  exceptions 
to  the  clerk  and  master's  reports  filed  in  the 
cause  and  in  confirming  said  reports  as  fol- 
lows," several  reports  being  set  out,  held  too 
general  for  consideration. 

5.  Appeal  and  error  «=>743(l)  —  Assignment 
not  pointing  out  record  evidence  indicating 
error  should  be  overruled. 

An  assignment  tha,t  the  chancellor  erred  In 
allowing  certain  claims  against  a  corporation, 
where  no  reference  is  made  to  any  portion  of 
the  record  showing  evidence  indicating  the  er- 
ror complained  of,  must  be  overruled. 
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$•  Costs  «=3lO(K— Costs  In  salt  for  wladlng  up 
should  be  divided  botween  plaintiff  and  defend- 
ant stocltholders. 
In  a  stockholder's  snit  to  wind  up  a  cor- 
poration and  dispose  of  its  assets,  the  costs 
should  be  divided  between  the  two  stockholders 
owning  all  the  stock. 

7.  Appeal  and  error  <s=>843  (2)— Assignment  of 
error  in  sale  already  made  held  to  raise  no 
practical  question. 

In  an  action  for  winding  up  the  affairs  of 
a  corporation,  an  assignment  of  error  in  order- 
ing the  sale  of  certain  property  lieU  to  raise  no 
practical  question  after  the  sale  was  accom- 
plished. 

8.  Appeal  and  error  €=»  1022(2)  —  Concurrent 
flndings  of  master  and  chancellor,  supported 
ky  evidence,  will  not  be  reviewed. 

In  a  stockholder's  snit  to  wind  up  the  af- 
fairs of  a  corporation,  concurrent  findings  of 
a  master  and  chancellor  on  questions  of  account, 
where  sustained  by  the  evidence,  induding  the 
report  of  expert  accountants,  will  not  be  re- 
viewed upon  appeal. 

Appeal  from  Chancery  Court,  Davidson 
County;  Jno.  T.  LeUyett,  Chancellor. 

Suit  by  the  Nashville  Packet  Company  and 
another  against  B.  L.  Neville.  Decrees  fa- 
vorable to  plaintiffs,  and  defendant  appeals. 
Cause  remanded  for  further  proceedings. 

Walter  Stokes,  of  Nashville,  for  Nashville 
Wm.  A.*  Guild,  of  Nashville,  for  NevlUa 

GBEEN,  J.  This  suit  was  brought  in  the 
name  of  the  Nashville  Packet  Company  and 
Paul  M.  Byman  against  B.  L.  Neville  to  wind 
up  the  affairs  of  said  Nashville  Packet  Com- 
pany. It  appeared  from  the  bill  that  Ryman 
and  Neville  each  owned  one-half  of  the  stock 
of  the  corporation,  and  it  was  averred  that 
Neville  had  been  gniltjr  of  various  misdeeds 
In  connection  with  the  corporation's  affairs, 
and  that  the  relations  between  Byman  and 
Neville  had  become  so  hostile  as  to  make  it 
impossible  for  them  to  carry  on  this  business. 
There  were  other  charges  in  the  bill  which 
we  need  not  notice. 

Neville  answered,  and,  generally  speaking, 
denied  the  material  averments  of  the  bill, 
and  denied  the  necessity  and  propriety  of 
winding  up  the  corporation. 

The  chancellor  appointed  a  receiver  for  the 
corporation,  ordered  its  property  sold  during 
the  course  of  the  litigation,  and  directed  an 
account  to  be  taken  of  the  corporaticm's 
business,  particularly  the  state  of  the  ac- 
count between  Byman  and  the  corporation 
and  Neville  and  the  corporation.  The  master 
reported  both  of  these  gentlemen  to  be  in- 
debted to  the  corporation  in  a  considerable 
sum  of  m<«iey,  and  his  report  was  confirmed, 
and  the  chancellor  directed  Neville,  who  was 
found  to  owe  the  larger  sum,  to  pay  the 
difference  between  his  indebtedness  to  the 


corporation  and  Byman's  Indebtedness  to  the 
corporation  over  to  the  receiver  thereof. 

Several  claims  were  filed  in  the  cause 
against  the  corporation  and  allowed  by  the 
chancellor. 

The  defendant  Neville  appealed  from  these 
decrees  and  the  case  has  been  fully  briefed 
and  argued  in  this  court. 

[1]  The  bill  herein  was  signed  by  the  cor- 
poration by  one  Buchanan,  who  appears  to 
have  been  its  president,  although  at  the  time 
the  bill  was  filed  he  seems  to  have  owned 
no  stock.  It  is  argued  by  defendant  that  this 
bill  to  wind  up  the  affairs  of  the  corporation 
was  not  authorized  by  any  resolution  of  the 
stockholders  or  directors,  and  that  Buchanan 
was  without  any  such  power. 

We  think  this  contention  is  probably  well 
made,  but  it  is  not  material,  U  Byman  -was 
entitled  to  file  a  bill  to  wind  up  the  cor- 
poration, since  he  Joined  as  a  party  com- 
plainant. 

The  corporation  was  certainly  brought  be- 
fore the  court  inasmuch  as  its  officers  and  all 
parties  Interested  therein  were  before  the 
court  and  its  property  seized  and  put  in  the 
hands  of  a  receiver  appointed  by  the  court. 

[2]  We  are  of  opinl<m  that  Byman  was  en- 
titled to  file  this  bin. 

Byman  and  Neville  had  been  in  a  contro- 
versy for  some  time  about  the  Indebtedness 
of  each  other  to  the  business.  An  expert 
accountant  went  over  the  books,  and  found 
Neville  to  be  indebted  in  a  larger  sum  than 
Ryman.  Byman  placed  the  matter  In  the 
hands  of  an  attorney,  and  the  latter  called 
upon  Neville  to  pay  in  the  the  excess  of  his 
wlthdrawalfl  over  Byman's  withdrawals. 
This  angered  Neville,  and  Just  before  the  bill 
was  filed  he  made  a  violent  attack  upon 
Byman  with  a  heavy  stick,  inflicting  wounds 
which  made  it  necessary  for  Byman  to  go  to 
a  hospital.  Other  circumstances  appear 
which  indicate  bad  feeling  between  the  two 
men,  and,  each  owning  one-half  the  stock, 
it  would  have  been  impossible  for  them  to 
have  continued  this  business  harmoniously 
and  successfully. 

Under  circumstances  like  these,  where 
there  are  such  dissensions  within  the  corpo- 
ration as  that  its  business  cannot  be  honestly 
or  properly  managed,  a  court  of  equity  will 
Intervene  at  the  suit  of  a  stockholder,  ap- 
point a  receiver,  and  wind  up  the  affairs 
of  the  concern.  3  Cook  on  Corporations  (7th 
Ed.)  I  746;  2  aark  &  Marshall  on  Corpora- 
tions, p.  714;  14a  C.  J.  1124;  State  v.  Oudin, 
etc.,  48  Wash.  196,  93  Pac.  219;  Green  v. 
National  Advertising,  etc.,  Co.,  137  Minn.  65, 
162  N.  W.  1056,  L.  B.  A.  1917B,  784.  In 
O'Connor  v.  Knoxvllle  Hotel  Co.,  93  Tenn. 
708,  28  S.  W.  308,  it  was  declared  that  when- 
ever It  appears  Impossible  to  attain  the  ob- 
jects for  which  a  corporation  was  formed 
and  that  failure  is  inevitable,  the  chancery 
court,  may,  at  the  suit  of  stockholders,  order 
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it  affairs  to  be  wonnd  np  and  its  assets  dis- 
tributed. 

We  think  the  holding  above  taken  from  the 
text-writers  and  cases  from  otiier  states  Is 
but  an  application  of  the  rule  laid  down  in 
O'Connor  v.  Knoxvllle  Hotel  Co.,  snpra. 
When  dissensi<«  among  those  In  chai|;e  of  a 
corporation  gets  too  bad,  It  is  necessarily 
impossible  for  the  corporation  to  attain  the 
objects  for  which  it  was  formed  and  fallnre 
is  Inevitable. 

[3]  Defendant  insists  that  a  corporation 
can  only  be  dissolved  upon  salt  of  the  state 
or  by  following  certain  statutory  procedure. 
This  is  doubtless  true  when  it  is  sought  to 
accomplish  a  de  Jure  dissolution.  A  de  facto 
dissolution  or  winding  up  of  a  corporation's 
business  and  distribution  of  its  assets  may, 
however,  be  effected  through  the  chancery 
court  In  other  suits.  This  distinction  is  noted 
in  Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  262, 
292,  34  S.  W.  209,  31  L.  R.  A.  706,  and  see, 
also,  14a  0.  3.  1081.  O'Connor  v.  Knox- 
vllle Hotel  Co.,  snpra,  furnishes  abundant 
authority  here. 

What  we  have  said  disposes  of  the  first 
four  assignments  of  error. 

r4]  The  fifth  error  assigned  is  that — 

"The  chancellor  erred  in  not  sustaining  the 
defendant's  exceptions  to  the  clerk  and  master's 
reports  filed  in  the  cause,  and  in  confirming 
said  reports  as  follows." 

Following  tbls  language  are  set  out  sever- 
al reports,  exceptions  thereto,  and  extracts 
from  decrees,  making  the  fifth  assignment 
cover  16  pages  of  the  brief.  This  assign- 
ment of  error  is,  of  course,  too  general,  and 
cannot  be  considered  by  us. 

[6]  The  sixth  assignment  is  to  the  effect 
that  the  chancellor  erred  in  allowing  some 
five  claims  against  the  corporation.  No 
reference  is  made  to  any  portion  of  the  rec- 
ord showing  evidence  which  indicates  the 
error  complained  of.  The  only  reference  is 
to  the  report  allowing  these  claims  and  the 
decree  confirming  said  report.  This  assign- 
ment is  accordingly  overruled. 

[6]  The  seventh  assignment  complains  that 
the  chancellor  erred  in  taxing  defendant  with 
the  costs  of  the  cause.  We  think  this  as- 
signment is  well  taken.  The  cost  bdow 
should  have  been  divided  between  Ryman 
and  Neville. 

The  eighth  assignment  of  error  is  disposed 
of  by  what  we  have  heretofore  said. 

[7]  The  ninth  assignment  is  that  the  chan- 
cellor erred  in  ordering  a  certain  boat  and 
other  assets  belonging  to  the  corporation  to 
be  sold.  The  sale  has  already  been  accom- 
plished, and  this  assignment  raises  no  practi- 
cal question. 

The  tenth  assignment  of  error  is  too  gener- 
al in  its  terms. 

The  eleventh  assignment  of  error  objects 
to  the  scope  of  the  references  to  ascertain 
the  indebtedness  owing  to  the  corporatlcm. 


I  This  case  has  to  go  back,  and  upon  a  proper 
showing  the  chancellor -will  no  doubt  make 
orders  necessary  •  to  recover  anything  else 
that  may  appear  to  be  coming  to  the  corpora- 
tion. 

The  twelfth  assignment  of  error  falls  to 
refer  to  any  evidence  indicating  error  on  the 
part  of  the  chancellor  in  allowing  the  daim 
objected  to. 

[t]  The  thirteenth  and  fourteenth  assign- 
ments of  error  challenge  concurrent  finding 
of  the  master  and  chancellor  upon  questions 
I  of  account  Such  findings  we  cannot  under- 
I  take  to  review.  There  is  evidence  to  sustain 
these  findings.  The  books  and  papers  of  the 
corporation  were  gone  over  by  exi)ert  ac- 
countants. It  is  said  in  one  of  the  briefs  that 
there  was  a  truckload  of  such  documoits. 

In  State  ex  rel.  v.  FolUs,  140  Tenn.  613, 
205  S.  W.  444,  this  court  announced  the 
following  rule: 

"  'When  the  facts  songht  to  be  proved  are  of 
snch  a  character,  and  the  papers  are  so  volu- 
minous or  numerous,  that  the  examination 
thereof  during  the  trial  wonld  consume  much 
time,  and  it  would  be  difficult  for  the  jury*  (and 
we  may  add  for  the  court)  to  understand  and 
reach  the  necessary  result,  the  rule  requiring 
the  production  of  the  papers  themselves  is  so 
relaxed  that  the  court  may,  in  its  discretion, 
permit  a  competent  witness,  who  has  examined 
the  papers  with  reference  to  the  points  sought 
to  be  established,  to  testify  to  the  result  of 
such  examination.  2,Encyc.  THy.  p.  284,  citing 
cases  from  California,  Connecticut,  Iowa.  Loui- 
siana, Maryland,  Minnesota,  Missouri,  Nebras- 
ka, and  Texas." 

The  conclusions  of  the  master  and  the 
chancellor  herein  are  sustained  by  the  report 
of  the  expert  accountants.  These  gentlemen 
gave  their  depositions  several  times,  and  the 
master  personally  examined  them  and  bad 
the  books  and  pai>erB  before  him  as  well. 

We  cannot  undertake  to  go  into  these 
matters.  Such  labors  are  not  to  be  expected 
of  this  court,  and  in  fact  the  court  is  not 
qualified  to  undertake  them. 

As  to  the  alleged  failure  on  the  part  of 
the  court  below  to  credit  defendant  with  all 
of  a  deposit  made  in  the  State  Bank  &  Trust 
Company  and  with  all  sums  paid  to  Jolly 
Hard,  clerk,  by  Neville,  there  is  evidence  to 
i  sustain  the  concurrent  finding  of  the  master 
I  and  chancellor.    The  expert  accountant  ex- 
I  pressly  testifies  that  be  did  give  Neville  cred- 
{it  for  the  deposit  made  in  the  State  Bank, 
with  the  exception  of  $260,  which  was  after- 
wards credited.    Although  the  ledger  of  Hard 
was  not  before  the  expert  accountants,  it 
was  before  the  master,  and  from  that  ledger 
he  concluded  that  Neville  was  only  entitled 
to  the  credit  allowed  him,  and  not  to  the  sum 
now  claimed. 

The  costs  of  tbls  appeal  wlU  be  paid  by 
Neville,  and  the  cause  remanded  to  the 
chancery  court  for  farther  proceedings. 
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(Snprem*  Court  of  Tennessee.     Nov.  25, 
1921.) 

>.  Certioreri  «=>68-^hano<Jlor's  Itadlna  of 
fact,  ooncurred  In  by  Coart  91  Civil  Appeals, 
concluaive. 

Chancellor's  finding  of  fact,  concarred  in 
by  the  Court  of  Civil  Appeals,  is  conclbsive 
on  petition  for  certiorari  to  the  Supreme  Court. 

2.  Tlaie  «=>9(IO)-^ate  on  which  optloa  was 
given  oxdaded  la  oompntlng  time  for  per- 
fornance. 

Under  a  contract  giving  purchasers  an  op- 
tion to  buy  land  "at  any  time  within  18  days 
from  the  date  hereof,"  the  date  on  which  the 
contract  was  executed  is  to  be  excluded  in 
computing  the  length  of  time  in  which  the 
purchasers  had  the  right  to  exercise  the  op- 
tion, in  view  of  Code  1858,  |  48. 

3.  Time  <3=>9CI0)— WberHier  day  «f  exeoatlon 
Included  in  days  for  performance  "from" 
•xecHtlon  depends  on  tenor  of  instrument 
and  Intent. 

A  question  of  whether  the  day  on  wbidt 
a  contract  is  executed  is  to  be  included  or  ex- 
cluded in  the  period  of  time  within  which  the 
contract  is  to  be  performed, .  under  provision 
for  performance  within  specified  number  of 
days  "from"  day  of  execution,  is  to  be  deter- 
mined according  to  the  tenor  of  the  instrur 
ment  and  the  intent  of  the  parties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  From.] 

4.  Time  «=9||— Law  does  not  recognize  frac- 
tions of  a  day. 

Generally  the  law  knowa  no  fractions  of  a 
day. 

5.  Vendor  and  pnrekaser  *=»I8(4)— Forfeiture 
not  favored. 

The  rule  that  the  law  favors  enforcement 
of  rights,  and  the  prevention  of  forfeiture 
thereof,  applies  to  forfeiture  of  options. 

Certiorari  to  Coort  of  Civil  Appeals. 

Bill  by  J.  0.  Allen  against  T.  U  EflSer  and 
others.  Decree  for  defendants  was  afflnned 
by  the  Court  of  Civil  Appeals,  and  complain- 
ant brings  certiorari.  Decrees  of  the  chan- 
cer«}oourt  and  the  Court  of  Civil  Ai^eals 
afiliiled. 

liifdsay.  Young  &  Toung,  of  B^noxville,  and 
Gamble,  Crawford  &  Goddard,  of  Maryvllle, 
for  Allen. 

C.  T.  Gates,  Jr.,  of  Knoxvllle,  and  T.  N. 
Brown  and  Bryan  &  Dunn,  all  of  Maryvllle, 
for  Kffler  et  al. 

L.  D.  SMITH,  Special  Justice.  On  March 
1, 1020,  the  complainant,  Allen,  entered  into  a 
contract  with  the  defendants,  Bffler  and  wife, 
to  imrchase  a  certain  tract  of  land  in  Blount 
county.  There  was  a  written  contract  enter- 
ed into  of  an  executory  character.    It  recites 
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that  EfDer  and  wife  "have  this  day  bargain- 
ed and  sold,  and  do  hereby  bargain  and  sell, 
unto"  J.  C.  Allen  certain  lands,  describing 
them. 

The  consideration  to  be  imid  is  stated  in 
the  contract  to  be  $S70  per  acre,  and  the 
property  was  to  be  surveyed  within  10  days 
Qiereafter,  and  deed  executed  and  delivered. 
The  sum  of  $100  la  cash  was  paid,  and  the 
contract  stipulated  that  50  per  cent,  of  the 
purchase  price  would  be  paid  upon  delivery 
of  the  deed,  and  notes  executed  for  the  re- 
mainder. 

Before  the  jexecutlon  of  this  contract  with 
Allen,  and  on  February  12,  1920,  Effler  and 
wife  entered  into  a  written  contract  with  the 
defendant  Sam.  T.  Broyles,  In  which  they 
gave  to  said  Broyles  the  right  and  option  to 
putxAase  this  same  land  within  18  days  from 
the  date  thereof,  specifying  the  terms  and 
conditions  of  the  purchase;  that  is  to  say, 
at  the  price  of  $370  per  acre,  $2,000  to  be 
paid  in  cash  when  the  deed  was  made,  and 
the  balance  on  November  1,  at  which  time 
possession  was  to  t>e  given,  the  deed  to  be 
put  In  banic  until  that  time.  This  contract 
contained  this  provision: 

"In  consideration,"  etc.,  "I  have  given  and 
grant,  and  do  hereby  give  and  grant,  to  the 
said  Broyles  or  his  assigns  the  right  to  pur- 
chase at  any  time  within  18  days  from  the 
date  hereof,  on  the  terms  herein  set  forth, 
the  property  described  as  follows." 

Then  follows  the  description  of  the  same 
tract  of  land  subsequently  contracted  to  Al- 
len, followed  by  the  following  provision: 

"And  for  the  consideration  aforesaid  I  here- 
by covenant  and  agree  to  and  with  said  Sam.  T. 
Broyles  and  his  assigns  that,  if  he  or  they 
shall  at  any  time  within  18  days  from  the  date 
hereof  elect  to  purchase  said  property  under 
this  option,  I  will,  make  to  him  or  them,  or 
to  any  person  or  persons  whom  they  may  ap- 
point or  designate  for  that  purpose,  a  good 
and  sufficient  warranty  deed  for  said  premises 
upon  compliance  by  said  Sam.  T.  Broyles  or 
his  assigns  with  the  condition  of  payment 
above  expressed. 

"Witness  his  hand  and  seal  this  12th  day  of 
February,  1920. 

his 
"torn   X    EfiSer.    [Seal-F 
mark 

On  March  1, 1920,  after  Bffler  and  vrlfe  had 
executed  the  contract  with  Allen,  the  defend- 
ant Broyles  notified  Effler  of  his  readiness  to 
exercise  the  option  which  he  had  given  him 
for  18  days  from  February  12th,  and  they 
demanded  compliance  with  the  contract 
Thereupon,  and  on  that  date  and  at  that  time, 
a  deed  was  drawn  up  and  executed  by  Effler, 
and  $2,000  in  cash  was  paid  to  him.  On  the 
next  day  Mrs.  EfSer  executed  and  acknowl- 
edged the  deed,  and  same  was  recorded. 

Effler  and  wife  refused  to  carry  out  the  oon- 
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tract  made  with  Allen,  and  thereupon  he  filed 
the  bill  in  this  cause  making  Bffler  and  wife 
and  Sam.  T.  Broyles  and  D.  F.  Young,  to 
whom  Effler  and  wife  had  executed  the  deed 
parties  defendant.  The  bill  is  in  the  nature 
of  an  ejectment  suit,  in  which  complainant 
claims  ownership  of  the  land  under  contract 
with  Kffler  and  wife,  charging  that  the  deed 
executed  by  Effler  and  wife  to  Broyles  and 
Young  was  a  cloud  upon  his  title,  and  seek- 
ing specific  performance  by  E<ffler  and  wife 
of  the  contract  of  purchase  which  he  entered 
into  with  them. 

The  evidence  shows,  and  the  chancellor  and 
Court  of  Civil  Appeals  have  concurred  in  the 
findings,  that  a  few  days  before  the  1st  of 
March,  1920,  Allen  learned  that  Effler  and 
wife  bad  given  this  option  to  Broyles  for  18 
daya  Allen  wanted  this  land  for  the  Alumi- 
num Company.  He  sent  for  Effler  to  come 
to  see  him,  saying  that  he  had  a  matter  of 
Importance  which  he  wanted  to  talk  over 
with  him,  and  asked  that  Effler  say  nothing 
about  it  to  anybody.  ESaex  did  not  respond 
to  this  invitation,  so  Allen  went  out  to  see 
him,  and  there  learned  that  Effler  had  given 
this  option  to  Broyles.  Allen  intimated  to 
Effler  that  this  option  had  expired,  and  ask- 
ed Effler  to  come  to  see  him  the  next  day. 
Effler  came  in  to  see  Allen  on  the  morning 
of  March  1st  and  shewed  Allen  the  option  he 
had  given  Broyles.  Thereupon  Allen  advised 
Effler  that  this  option  had  expired,  and  in- 
duced Effler  to  enter  into  a  contract  with 
him,  which  contract  is  made  the  basis  of 
this  action.  ' 

[1]  Alien  denied  that  he  had  any  such 
knowledge  of  this  option.  There  is  no  doubt 
of  the  fact,  and  it  is  made  conclusive  in  this 
court  by  the  concurrence  of  the  diancellor 
and  the  Court  of  Civil  Appeals,  but  that  Al- 
len did  know  all  about  this  option.  He  in- 
duced Effler  to  make  the  contract  to  blip  upon 
representation  that  the  option  had  expired, 
and  this  representation  was  made  after  he 
had  examined  and  read  the  option  itself. 

Of  course,  if  the  option  had  actually  ex- 
pired, his  notice  and  knowledge  of  it  would 
not  defeat  his  right;  so  the  legal  question 
open  for  our  consideration  Is  whether  or  not 
the  option  to  Broyles  had  expired. 

As  we  have  seen,  this  option  was  dated 
and  executed  on  the  12th  of  February,  1920, 
and  it  granted  an  option  to  Broyles  or  his 
assigns,  or  right  to  purchase  the  "land  at  any 
time  within  18  days  from  the  date  hereof," 
and  the  option  was  exercised  on  March  1st 
The  contention  of  the  complainant  is  that  the 
time  expired  on  the  last  day  of  February. 

[2]  If  the  date  upon  whidi  the  contract 
was  executed  be  included  within  the  18  days, 
then  the  option  of  the  defendants  had  expir- 
ed; if  it  be  excluded,  the  option  had  not  ex- 
pired. Hence  we  are  to  determine  in  this 
case  whether  the  date  of  the  execution  of  the 
contract  shall  be  Included  or  deluded  in  com- 


puting the  length  of  time  within  which  the 
defendants  had  the  right  to  exerciae  the 
option. 

[3,  4]  The  most  definite  rule  that  has  been 
given  to  determine  this  question  is  to 
construe  the  word  "from"  used  according  Co 
the  tenor  of  the  instrument  and  the  Intent 
of  the  parties.  Viewing  the  contract  with 
this  principle  in  mind,  it  would  se^n  quite 
clear  that  it  was  the  intent  of  the  parties 
that  the  defendant  should  have  18  days — 18 
full  days — within  which  to  exercise  his  op- 
tion. This  could  not  foe  done,  if  we  indnde 
the  day  upon  which  the  instrument  was  exe- 
cuted and  exclude  the  last  day.  The  general 
rale,  of  course,  is  that  the  law  knows  no 
fractions  of  a  day.  This  case  presents  no 
exception  to  the  general  rule. 

A  statement  from  B.  C.  L.  and  one  from 
Cyc.  will  indicate  how  the  courts  generally 
have  dealt  with  this  subject  For  conveni- 
ence we  quote  from  these  authorities: 

"  'Prom'  (70n«rairy.— Whether  the  word  'from* 
is  to  be  construed  as  indnsive  or  exclusive 
of  the  terminus  a  quo  is  not  settled  by  the 
courts.  Varioug  rules  regarding  the  constm^ 
tion  to  be  put  on  the  term  have  been  adopted, 
only  later  to  be  discarded  and  new  rules  ap- 
proved. But  much  of  the  confusion  existing 
in  the  cases  involving  the  construction  to  b« 
placed  on  the  word  in  computing  time  will  be 
found  to  be  due  to  the  desire  of  the  courts  to 
give  due  effect  to  the  intention  of  the  parties 
as  expressed  in  the  particular  language  or 
phrase  used  in  each  case.  Since  the  decision 
in  the  leading  case  of  Pugh  v.  I/eeds,  2  Cowp. 
(Eng.)  714,  the  courts  have  ordinarily  proceed- 
ed upon  the  theory  that  the  word  'from,'  as 
used  to  denote  the  commencement  of  a  period 
of  time,  is  not  per  se  a  word  either  of  inclu- 
sion or  exclusion,  but  is  to  be  construed  as  one 
or  other  according  to  the  tenor  of  the  instru- 
ment or  the  intent  of  the  parties  and  the 
equities  of  the  particular  case.  Generally 
speaking,  however,  from'  is  a  term  of  exclu- 
sion, and  when  a  period  of  time  is  to  be  reck- 
oned from  a  certain  day,  lAiIess  there  is  some- 
thing in  the  context  or  the  drcumstancea  to 
indicate  a  different  Intention,  the  day  from 
which  the  time  is  to  be  reckoned  shall  be 
exduded  from  the  computation  and  from  the 
period.  This  rule  is  apparently  based  '  on 
the  desire  to  avoid  forfeitures  and  gi^  the 
utmost  permissible  indulgence  to  persoflpi  re- 
quired to  act  within  a  limited  time  from  a 
specified  day  or  act.  There  are  dedsi(»i8  to 
the  effect  that,  in  the  computation  of  time 
from  an  act  done,  the  day  of  the  act  is  to  be 
Included,  although  in  computing  from  a  day 
spedflcd  the  day  is  to  be  exduded.  Under 
this  rule  it  has  been  held  that,  under  a  stat- 
utory provision  that  an  action  for  personal 
injury  shall  be  commenced  within  one  year  aft- 
er the  accrual  of  the  cause  of  action,  the  day 
of  the  injury  must  be  included  in  computing 
the  limitation  against  the  action.  But  this 
distinction  does  not  rest  on  a  sound  principle, 
and  in  most  jurisdictions  is  no  longer  recog- 
nized. And  the  general  rule  now  is  that  in  com- 
puting time,  whether  from  the  date  or  the  day 
of  the  date,  or  from  a  certain  act  or  event 
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the  daj  of  the  date  or  event  to  to  be  ioctaded. 
Under  both  rales,  in  order  to  avoid  the  effect 
of  an  estoppel  or  to  save  a  forfeiture,  the  day 
on  which  the  act  is  done  will,  in  the  computa- 
tion of  time  from  the  doin;  of  such  an  act, 
be  excluded."    26  B.  0.  L.  740-742. 

"Private  Written  Instruments. — Although  a 
rule  prescribed  by  statute  for  computing  time 
by  excluding  the  first  day  and  including  the 
last  has  been  held  to  apply  exclusively  to  the 
construction  of  statutes,  it  also  establishes  a 
convenient  canon  for  the  interpretation  ot 
contracts,  where  no  different  meaning  is  ex- 
hibited by  the  instrument  to  be  construed;  and 
the  general  rule  that,  where  time  is  to  run 
from  or  after  a  given  day  or  date,  that  day  is 
to  be  excluded  from  the  computation,  applies 
in  the  construction  and  interpretation  of  con- 
tracts, and  the  day  the  contract  is  entered  into, 
or  other  day  agreed  npon  for  the  commence- 
ment  of  its  obligations,  is  excluded  in  deter- 
mining the  time  when  the  contract  is  in  effect, 
except  where  the  contract  manifests  a  differ- 
ent intention  of  the  parties."  38  Cyc.  320, 
321. 

An  examination  of  the  cases  cited  by  the 
authorities  above  referred  to  shows  that  the 
general  modem  rale  now  to  that  in  comput- 
ing time,  whether  from  the  date  or  the  day 
of  the  date,  or  from  a  certain  act  or  event, 
the  day  of  the  date  or  event  is  to  be  excluded. 
See  notes  to  case  of  Halbert  v.  San  Saba 
Springs  U  Ass'n,  40  L.  R.  A  195,  196. 

In  accord  with  modem  authority  to  the 
case  of  Sheets  ▼.  Selden's  Lessee,  69  U.  S. 
(2  Wall.)  177,  17  L.  EM.  825.  This  was  an 
ejectment  salt,  instituted  to  recover  posses- 
sion of  property  upon  the  ground  that  the 
lessee  bad  failed  to  pay  hto  rents  within  the 
time  required  by  the  lease  contract  and  that 
he  thereby  forfeited  his  lease.  Under  the 
lease  contract  the  rents  were  due  on  the 
1st  day  of  May  and  November,  and  it  pro- 
vided that — 

"If  any  installment  shall  remain  unpaid  for 
one  month  from  the  time  it  shall  become  due, 
all  the  rights  and  privfleges  secured  to  the 
lessees  shall  cease  and  terminate,  and  any 
authorized  agent  of  the  lessor  of  the  estate 
shall  have  power  to  enter  npon  and  take  pos- 
session of  the  premises." 

The  Supreme  Court  of  the  United  States, 
speaking  through  Mr.  Justice  Field,  said  np- 
<Ht  the  question  of  computation  of  time: 

"The  rent  becoming  due  on  the  1st  day  of 
May,  the  one  month  from  that  time  within 
whidi  payment  was  required  to  be  made  to 
prevent  a  forfeiture,  expired  on  the  1st  day  of 
June  following.  In  the  computation  of  the 
time,  the  day  upon  which  the  rent  became  due 
was  to  be  excluded.  The  general  current  of 
the  modem  authorities  on  the  interpretation 
of  contracts,  and  also  of  statutes,  where  time 
to  to  be  computed  from  a  particular  day  or  a 
particular  event,  as  when  an  act  is  to  be  per- 
formed within  a  specified  period  from  or  after 
a  day  named,  is  to  exclude  the  day  thus  desig- 
nated, and  to  include  the  last  day  of  the 
specified   period.     'When   the   period   allowed 


for  doini;  an  act,'  says  Ur.  Chief  Justice  Bron- 
son,  'is  to  be  reckoned  from  the  makiug  of  a 
contract,  or  the  happening  of  any  other  event, 
the  day  on  which  the  event  happened  may  be 
regarded  as  an  entirety,  or  a  point  of  time; 
and  so  be  excluded  from  the  computation.' 
Cornell  v.  Moulton,  8  Denio,  16.  See,  also, 
Bigelow  V.  Wilson,  1  Pick.  486." 

Thto  rule  was  again  applied  and  approved 
in  Taylor  v.  Brown,  147  U.  8.  644,  13  Sup. 
Ct  549,  37  L.  Ed.  314. 

We  have  no  cases  in  Tennessee  contrary  to 
the  general  rule  above  referred  to.  In  fact, 
no  case  to  which  onr  attention  has  been 
called  is  directly  in  point  A  case  dealing 
with  the  question  is  that  of  Trust  Co.  v.  Rail- 
way, 101  Tenn.  297,  47  S.  W.  422.  In  that 
case  there  was  involved  the  determination 
of  when  foredosnre  proceedings  might  be 
brought  under  a  mortgage.  There  were  two 
mortgages  involved.  In  one  of  the  cases  there 
was  a  provision  to  thto  effect: 

"If  default  is  made  in  payment  of  any  in- 
terest," etc.,  "the  mortgagor  covenants  and 
agrees  that  within  six  months  after  such  de- 
fault shall  have  occurred,  the  same  default 
continuing,  it  will,  on  d.emand  of  the  trustee, 
give  possession,"  etc. 

In  the  other  mortgage  there  was  a  provi- 
sion that — 

'  "If  default  is  made  in  payment  of  principal 
or  interest,  and  if  such  default  continue  for 
six  months,  the  mortgagee  or  trustee  may 
take  possession  and  proceed  to  operate,"  etc. 

The  court,  in  holding  that  foreclosure  pro- 
ceedings could  not  be  taken  until  after  the 
expiration  of  six  months,  said: 

"As  an  original  proposition,  free  from  any 
controlling  or  persuasive  authority,  we  would 
hold  that  a  proper  construction  of  each  mort- 
gage is  that  it  to  not  until  after  default  in 
payment  of  interest  had  continued  for  six 
months  that  foreclosure  proceedings  or  other 
proceedings  to  take  j)Osse8Sion  could  be  had, 
either  in  or  out  of  court.  Upon  any  other 
construction  we  are  unable  to  give  any  force 
or  effect  to  the  words  'within  six  months,' 
contained  in  one  mortgage,  and  'if  such  de- 
fault continue  tor  six  months,'  in  the  other. 
'Within'  a  certain  time  embraces  the  last  day 
of  the  time  limited,  as  does  the  word  'after.' 
29  Am.  &  Eng.  Enc.  L.  624;  26  Am.  &  Eng. 
Enc.  L.  4;  1  Am.  &  Bug.  Enc.  L.  823.  If  the 
provision  that  'within  six  months  after  default, 
it  still  continuing,'  does  not  mean  that  the 
mortgagor  shall  have  the  six  months  after  de- 
fault for  breathing  time  to  make  good  the  de- 
fault, we  can  see  no  rational  meaning  to 
attach  to  it" 

We  have  several  cases  dealing  with  the 
question  as  applied  to  the  time  within  which 
an  act  provided  by  law  is  to  be  done,  some 
of  which  were  rendered  prior  to  the  enact- 
ment of  section  48  of  the  Code  of  Tennessee, 
which  relates  to  this  subject  and  provides  as 
follows: 
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'The  time  within  which  any  act  provided 
by  law  is  to  be  done  shall  be  computed  by  ez- 
dading  the  first  day  and  indnding  the  last, 
unless  the  last  day  is  Sunday,  and  then  it  also 
shall  be  excluded." 

In  the  case  of  Jones  t.  Planters'  Bank,  6 
Humph.  619,  42  Am.  Dea  471,  we  have  the 
question  of  computation  of  time  within  which 
a  judgment  debtor  had  to  redeem  lands  sold 
at  an  execution  sale,  and  It  was  held  that  the 
dnte  of  the  sale  was  to  be  excluded  In  the 
computation.  The  court,  In  the  discussion  of 
the  question,  made  no  distinction  between 
an  act  required  to  be  done  by  law  and  one 
contracted  to  be  performed,  and  this  is  true 
in  the  case  of  Trust  Co.  v.  Bailway,  supra, 
and  other  cases. 

It  is  true  that  the  section  of  the  Code  of 
Tennessee  above  referred  to — section  48 
(Shannon's,  i  60) — relates  only  to  acts  provid- 
ed by  law  to  be  done;  but  it  is  in  accord 
with  sound  principles  to  say  that  a  rule  pre- 
scribed by  statute  for  computing  time  with- 
in which  an  act  required  by  law  to  be  done 
is  a  safe  and  sound  rule  to  be  observed  in 
the  Interpretation  of  contracts,  where  no  dif- 
ferent meaning  is  given  by  the  instrcineiit  to 
be  construed,  or  where  no  different  intention 
is  manifest  from  the  contract. 

[t]  Another  principle  which  induced  the  ap- 
plication of  this  interpretation  is  that  which 
undertalJes  to  favor  the  enforcement  of  rights 
and  to  prevent  a  forfeiture  of  rights.  The 
right  given  and  the  right  talien  under  this 
option  was  the  ri^t  to  purchase  this  land  at 
a  certain  price  within  a  given  time.  We  may 
therefore  extend  the  time  the  full  limit  of 
which  the  contract  is  susceptible,  so  as  to 
prevent  the  right  granted  from  being  lost. 

The  case  of  Turner  v.  Odum,  3  Cold.  456, 
is  cited  as  authority  by  the  complainant  to 
sustain  his  contention.  That  case  involved 
the  construction  of  an  act  of  the  Legislature 
which  authorized  the  loaning  of  money  at  10 
per  cent.,  which  by  its  terms  took  effect  from 
and  after  the  1st  day  of  September,  1860. 
The  question  was  upon  the  construction  of 
the  statute.  It  differs  from  the  case  at  bar, 
for  here  we  are  to  ascertain  from  a  contract 
the  length  of  time  within  which  the  parties 
intended  that  the  right  thereby  given  should 
extend.  There  the  question  was  when  the 
act  began  to  operate;  here,  when  the  right 
iO'anted  by  the  contract  expired.  There  the 
evident  Intention  of  the  Legislature  was  to 
put  the  act  in  force  on  a  certain  date;  here 
the  parties  contracted  for  a  right  to  continue 
for  at  least  18  days. 

The  conclusion  we  have  reached  is  in  har- 
mony with  the  principle  applied  In  that  case, 
in  that  the  right  intended  to  be  favored  by 
the  contract,  as  was  the  right  to  be  favored 
by  the  law,  was  upheld. 

We  conclude,  therefore,  that  the  decree  of 


the  chancery  court  and  the  Court  of  Civil 
Appeals,  holding  the  defendants'  rights  prior 
and  superior  to  those  of  the  complainant, 
are  without  error,  and  the  same  are  affirmed. 


KINGSPORT  BRICK  CORPORATION  et  al. 
V.  BOSTWICK  at  at. 

(Supreme  Court  of  Tennessee.    Nov.  26,  1821.) 

1.  JUortgages  «=»I5I(3)—Rlglits  of  mortoagss 
not  dependent  oa  wiiotlior  noney  was  actu* 
ally  advanced. 

In  determininK  the  priority  of  lien  of  party 
lending  money  under  trust  deed  and  that  of 
materialmen,  it  was  wholly  immaterial  wheth- 
er the  party  lending  the  money  had  advanced 
the'  entire  amount  at  the  time  material  was 
furnished,  If  the  obligation  to  advanee  the 
money  existed. 

2.  Moftaaaes  «39l63(3)— Lien  of  mortoage  su- 
perior to  subooquent  meohanlCs  IImi. 

A  mechanic's  lien  is  subordinate  to  that 
of  a  mortgagee  if  the  lien  of  the  mortgage  is 
of  record  prior  to  the  time  the  mechanic's  lien 
attaches,  which  is  upon  the  date  the  work  is 
performed  or  material  furnished,  under  Shan- 
non's Code,  ii  8531,  3536,  3687,  unless  the 
mortgagee  has  written  notice  of  the  contract 
with  the  mortgagor  before  the  work  is  be- 
gun and  the  materials  furnished  and  consents 
thereto. 

3.  Mortgage*  ^9lSI  (3)— Loodor  of  nonoy  hold 
to  bavo  prior  lien. 

Where  college  sold  lot  and  agreed  to  l«nd 
money  for  the  construction  of  a  building  there- 
on, and  the  lot  was  actually  conveyed  and  a 
trust  deed  executed  and  registered,  the  lien 
of  the  college  under  the  trust  deed  was  su- 
perior to  lien  of  materialmen  subsequently  fur- 
nishing materials,  although  a  contract  was  En- 
tered into  between  the  purchaser  and  the  col- 
lege for  the  construction  of  the  buiiding,  auefa 
contract  being  entered  into  in  order  to  obtafo 
a  bond  to  protect  the  college,  where  no  writ- 
ten notice  was  given  to  the  college  by  the 
materialmen  and  Its  consent  was  not  obtained, 
under  Shannon's  Code,  {(  3631,  3536,  8537, 
and  it  was  immaterial  that  the  college  was 
protected  by  the  bond. 

4.  Mortgages  4s>l63(3)— Lien  secured  by  reg- 
istered mortgage  prior  to  subsequent  mechan- 
ics' liens  In  absence  of  estoppel  or  agency. 

A  lien  secured  by  a  registered  mortgage  is 
necessarily  prior  to  the  attachment  of  subse- 
quent liens,  such  as  mechanics'  liens,  unless 
the  holder  of  the  prior  lien  has  done  something 
to  mislead  for  his  benefit  those  dealing  with 
the  mortgagor  to  their  detriment  and  disad- 
vantage, and  thus  make  room  for  the  appli- 
cation of  the  doctrine  of  estoppel,  under  Gan- 
non's Code,  {§  3531,  3536,  3537,  or  unless  there 
exists  the  relationship  of  agency  so  as  to  make 
the  prindpal  bound  to  the  contractor  of  mate- 
riiUs  and  labor  for  the  acts  of  the  agent 
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Certiorari  to  Court  of  Civil  Appeals.  [  years  after  date,  said  notea  bearing  Interest 


Controversy  between  the  KIngsport  Brick 
Corporation  and  others  and  William  B.  Bost- 
wlcfe  and  others.  Petition  for  certiorari  by 
the  Carson-Newman  College  to  have  review- 
ed and  reversed  a  decree  of  the  Court  of 
Civil  Appeals  adjudicating  that  their  Hen  is 
subordinated  to  the  mechanic's  lien  in  fa- 
vor oC  materialmen.  Decree  of  Court  of 
Civil  Ai^>eal8  modified  and  affirmed,  and 
cause  remanded  to  chancery  court  for  fur- 
ther proceedings. 

Powers  &  Thomburgh,  of  Knoxvllle,  R.  M. 
Hi<Aey,  of  UoRistown,  Cox  &  Taylor,  of 
Johnson  City,  McCattless  &  Taylor,  of  Mm- 
rlstown,  J.  Carl  Lambdin,  of  Jefferson  City, 
W.  N.  Hit^ey,  of  Morrlstown,  and  Heazel  & 
Camblos,  of  KIngsport,  for  KIngsport  Brick 
Corporation  and  others. 

Frank  Park,  Jr..  of  Jefferson  Olty,  toe 
Bostwlck  and  others. 

L.  D.  SMITH,  Special  Justice.  The  con- 
troversy presented  for  our  consideration  and 
determination  is  one  between  creditors  of 
W.  H.  Bostwlck  for  priority  of  lien  upon 
certain  real  estate  belonging  to  the  said 
Bostwlck  and  his  wife  situated  In  Jefferson 
City,  Tenn.,  upon  which  the  said  Bostwlck 
constructed  a  brl<*  building.  The  contro- 
versy Is  between  Carson-Newman  College  on 
the  one  side,  who  claims  priority  of  lien  un- 
der a  deed  of  trust,  by  whl<4t  said  property 
was  conveyed  to  a  trustee  to  secure  an  In- 
debtedness due  from  Bostwlck  and  his  wife 
to  said  college,  and  the  KIngsport  Brick 
Corporation  and  other  mercantile  concerns 
on  the  other  side,  claiming  mechanics'  liens 
on  said  property  by  reason  of  having  fur- 
nished under  a  contract  with  the  said  Bost- 
wlck certain  materials  which  went  Into  the 
construction  of  said  building. 

This  controversy  comes  to  this  court  upon 
petition  for  certiorari  by  the  Carson-New- 
man College  to  have  reviewed  and  reversed 
the  decree  of  the  Court  of  Civil  Appeals  ad- 
judicating that  their  lien  is  subordinated  to 
the  mechanics'  Hens  in  favor  of  those  fur- 
nishing materials. 

The  deed  of  trust  by  virtue  of  whldi  Car- 
son-Newman College  datms  priority  was  ex- 
ecuted by  W.  H.  Bostwlck  and  wife  to  one 
Bm  A.  Morton,  trustee,  bearing  date  of  Feb- 
ruary 8,  1916,  conveying  to  him  the  property 
aforesaid,  which  was  recorded  in  the  regis- 
ter's ofBoe  of  Jefferson  county  on  February 
18,  1916.  nils  deed  of  trust  recites  that 
William  H.  Bostwlck  and  Margaret  M.  Bost- 
wl<A  are  indebted  to  Carson-Newman  Col- 
lege in  the  simi  of  $16,000,  evidenced  by 
promissory  notes  of  even  date  with  the  deed, 
one  for  $3,000  payable  in  installments  of 
$750  each  six,  twelve,  eighteen,  and  twenty- 
four  months  after  the  1st  day  of  June,  1916, 
and  one  other  note,  for  $13,000,  payable  five 


at  the  rate  of  6  per  cent,  payable  semiannu- 
ally, and  providing  for  10  per  cent  attor- 
neys' fees.  In  order  to  secure  the  payment 
of  said  notes,  the  trustee  was  authorised  in 
this  deed,  in  case  of  default  being  made  in 
the  payment  of  said  notes,  or  any  part  there- 
of, or  interest  thereon,  as  same  became  due 
and  payable  or  any  taxes  due  on  the  proper- 
ty were  not  paid  and  the  property  not  suffi- 
ciently insured,  to  proceed  to  sell  the  prop- 
erty at  public  auction  for  cash  In  bar  of  the 
equity  of  redemption  after  giving  notice  of 
time. and  place  of  sale  by  advertising  in  some 
newspaper  in  Jefferson  City  for  four  confie- 
cutlve  weeks  and  apply  the  proceeds  thereof, 
first,  to  the  payment  of  the  costs  and  ex- 
penses incident  thereto,  and,  second,  to  the 
payment  of  the  notes,  interest,  and  attor- 
neya'  fees,  if  any,  and,  third,  the  surplus  to 
the  makers  of  said  trust  deed. 

The  contention  of  Carson-Newman  College 
Is  that  this  deed  was  executed,  delivered,  and 
recorded  ptloi  to  the  furnishing  of  any  ma- 
terial by  the  parties  claiming  a  medianlc's 
liw. 

The  defendants  to  the  petition  for  certio- 
rari who  are  ase^tlng  mechanics'  liens  do 
not  controvert  the  facts  Just  stated,  but  con- 
tend that  W,  H.  Bostwlck,  with  whom  they 
contracted  to  furnish  the  materials,  was  in 
fact,  and  in  law,  the  agent  of  Carson-Newman 
College  in  the  purchase  of  said  material,  or 
that  the  building  was  constructed  by  Bost- 
wlck for  the  use  end  benefit  of  the  college. 
This  contention  is  based  upon  the  provisions 
of  a  building  contract  entered  into  by  Bost- 
wlck and  Carson-Newman  College  bearing 
date  of  February  1,  1916,  and  other  circum- 
stances, by  whldj  It  was  agreed  between 
said  parties  substantially  as  follows:  (1) 
That  Bostwick  should  provide  and  pay  for 
all  materials  and  pay  for  all  the  work  in- 
cident to  the  completifm  of  a  brick  store- 
house and  hotel  building  to  be  located  ui)on 
said  real  estate  in  Jefferson  CSty.  (2)  That 
the  work  to  be  done  by  Bostwick  was  to  be 
done  under  the  direction  of  Parmelee  & 
Sons,  architects,  whose  decision  as  to  the  true 
construction  and  meaning  of  the  drawings 
and  specifications  should  be  final;  and  that 
Bostwlck  should  provide  proper  facilities  at  , 
all  times  for  the  inspection  of  the  work  by 
the  college.  (3)  In  the  event  Bostwick  failed 
in  any  les^eet  to  prosecute  the  work  with 
proper  diligence  and  failed  in  the  perform- 
ance of  any  agreement  of  the  contract,  then 
the  college  was  to  be  at  liberty,  after  notice, 
to  terminate  the  employment  of  the  contrac- 
tor and  itself  enter  upon  and  complete  the 
work,  or  to  employ  other  persons  to  finish 
the  work  and  provide  materials.  The  work 
was  to  be  done  on  or  before  June  1,  1916, 
but  there  was  a  provision  by  which,  if  the 
contractor  was  delayed  by  any  default  of 
the   college   or   by   unavoidable   casualties, 


Digitized  by  VjOOQ  IC 


72 


235  SOUTHWESTERN  REPOBTEB 


(Tenn. 


such  as  Are,  cyclone,  strike  of  employees, 
the  time  flxed  for  the  completion  of  the  work 
was  to  be  extended  for  a  period  equivalent 
to  the  time  lost  thereby.  (4)  It  was  further 
provided  that  the  sum  to  be  paid  by  the  col- 
lege to  Bostwlck  for  -work  and  materials 
should  be  $12,000,  to  be  paid  upon  estimates 
of  the  architects  as  the  work  progressed,  to 
the  amount  of  60  per  cent,  of  the  value  of 
labor  and  materials  furnished  and  labor  per- 
formed, i)ayments  to  be  made  upon  the  1st 
of  each  month  and  final  payment  within  10 
daj-s  after  completion  of  the  work.  In  this 
same  article  of  the  contract  it  is  provided 
that  if  at  any  time  there  should  be  any  evi- 
dence of  Uen  or  claim  for  which  the  college 
might  become  liable  and  chargeable  to  the 
contractor  the  college  should  have  the  right 
to  retain  out  of  any  payment  then  due  or 
thereafter  to  become  due  an  amount  sufl9- 
dent  to  indemnify  It  against  said  lien,  and 
Bostwlck  was  to  refund  to  the  college  all 
moneys  that  the  college  might  be  compelled 
to  iwy  in  discharging  any  Hen  made  obliga- 
tory in  consequence  of  the  contractor's  de- 
fault. (5)  The  contractor  was  required  dur- 
ing the  progress  of  the  work  to  maintain  in- 
surance on  the  building  and  to  enter  into  a 
bond  in  the  penalty  of  $10,000  conditioned 
upon  the  faithful  compliance  by  Bostwlck 
with  this  contract,  said  bond  to  be  furnished 
by  a  guaranty  company  and  approved  by  the 
college. 

The  theory  of  the  mechanic's  Hen  claim- 
ants is  that  the  making  of  this  contract  by 
Carson-Newman  College  with  Bostwlck  and 
its  execution  and  substantial  compliance 
therewith  Is  evidence  of  the  fact  that  the 
building  was  really  being  constructed  for 
the  use  and  benefit  of  the  college,  and  that 
Bostwick  was  the  mere  agent  of  the  college 
in  making  the  improvements  upon  the  lots, 
and  tliat  therefore  the  deed  of  trust  in  favor 
of  the  college,  although  recorded  In  the  reg- 
ister's oflice  of  the  county  prior  to  the  time 
tlie  materials  were  furnished,  does  not  af- 
ford to  the  college  a  Uen  prior  to  that  given 
to  them  by  the  statute.  In  support  of  this 
contention  they  rely  upon  the  decision  of 
this  court  in  the  case  of  Ragon  v.  Howard, 
97  Tenn.  S34,  37  S.  W.  136;  Lee  v.  Gibson, 
104  Tenn.  698,  58  S.  W.  330. 

Ragon  V.  Howard,  97  Tenn.  334,  87  S.  W. 
136,  was  a  proceeding  to  have  declared  and 
enforced  a  mechanic's  Uen  on  a  blodc  of 
buUdlngs  in  favor  of  the  complainant  Rag- 
on. The  buildings  were  erected  for  the  de- 
fendant Howard  upon  proi)erty  contracted 
for  by  Howard  with  the  Cincinnati  Invest- 
ment Company,  both  Howard  and  the  Invest- 
ment company  being  made  defendants. 
Howard  undertook  construction  of  these 
buildings  under  a  contract  with  the  Invest- 
ment company,  which  is  set  forth  in  a  com- 
munication addressed  to  him  by  the  secre- 


rtary  of  the  investment  company  In  the  fol- 
I  lowing  language: 

"Dear  Sir:  Referring  to  the  several  conver- 
sations we  have  had  concerning  the  sale  to 
jou  of  the  property  on  Wbiteside  street,  which 
is  eighty-seven  feet  more  or  less,  same  depth 
as  your  lot,  to  you  for  $8,500,  payable  in  five 
years,  interest  at  6  per  cent,  per  annum,  pay- 
able semiannually,  and,  should  you  purchase 
the  property,  we  will  agree  to  loan  yon  $5,500 
on  a  building  to  be  erected  on  the  same  prop- 
erty, the  value  of  which  .shall  not  be  less 
than  $10,000,  the  money  to  be  paid  you  when 
the  building  is  completed  and  its  value  cer- 
tified by  a  competent  person  whom  w«  nay 
name,  you  to  pay  tiie  expense  of  such  exami- 
nation and  report.  This  $5,500  is  not  to  be 
paid,  however,  until  thirty  days  after  the  build- 
ing is  completed,  and  satisfactory  proof  is 
given  that  there  are  no  mechanics'  liens  or 
prior  mortgages  to  that  which  will  be  given 
to  us  to  secure  the  payment  of  the  loan.  Please 
advise  us  of  your  final  acceptance  of  this  prop- 
osition. Adolph  S.  Ochs,  Sec'y." 

Howard  went  into  possession  of  the  lot 
under  the  foregoing  paper  and  commenced 
the  erection  of  the  buUdIng  on  it  and  another 
lot  which  he  had  purchased  from  a  man  nam- 
ed Dickey.  The  complainant  did  work  and 
furnished  material  to  be  used  in  the  construc- 
tion of  the  building.  The  Investment  com- 
pany advanced  part  of  the  money  during  the 
period  of  construction  and  after  its  comple- 
tion paid  the  Iialance.  Thereafter,  on  No- 
vember 12,  1S92,  the  company  executed  a 
deed  to  Howard  for  the  lot  redtlng  the  con- 
sideration of  $14,000,  and  Howard  executed 
a  deed  of  trust  to  a  trustee  to  secure  the  con- 
sideration price.  The  deed  to  Howard  and 
the  deed  of  trust  from  him  were  registered 
on  November  21,  1892.  The  investment  com- 
pany had  no  notice  from  the  complainant  of 
any  Uen  as  prescribed  by  the  statute.  In  dis- 
posing of  this  case  the  court  said: 

"It  is  insisted  that  there  was  no  fraud  in  tiie 
contract,  and  the  mechanics  and  furnishers 
were  bound  to  take  notice  that  Howard,  though 
in  possession,  was  not  owner,  and  it  was  their 
duty  to  inquire  into  and  ascertain  his  interest, 
and  they  have  no  claim  or  lien  against  the 
investment  company,  and  could  get  none  on 
the  lot  except  by  giving  the  notice  provided  by 
the  act  of  1889  to  be  given  to  the  owner  of 
the  property,  and,  having  failed  to  give  such 
notice,  the  investment  company  was  at  lib- 
erty to  secure  itself,  according  to  its  contract 
with  Howard,  for  its  purchase  money  and  mon- 
ey advanced,  by  making  the  deed  to  Howard  and 
taking  the  deed  of  trust  back,  as  it  did.  The 
contention,  narrowed  down  to  its  nltimate  basis, 
is  that  the  investment  company  was  the  owner 
of  the  property  in  the  sense  of  the  statute,  and 
entitled  to  the  notice,  and,  not  having  been  giv- 
en any  notice,  held  the  property  free  of  liens  of 
mechanics  and  materlohnen.  It  is  evident  that 
if  the  act  of  1889  applies  to  this  case,  and  that 
the  investment  company  was  the  owner  of  the 
property  in  the  sense  in  which  the  term  'owner' 
is  used  in  that  statute,  then  complainants  can- 
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not  succeed,  aa  no  notice  is  claimed  to  have 
been  given.  It  is,  and  has  been,  the  policy  of 
our  law  to  protect  and  enforce  this  lien  of  me- 
chanics and  furnishers,  and  not  to  allow  them 
to  be  defeated  by  any  technical  niceties  of  con.- 
etniction.  Burr  v.  Graves,  4  Lea,  552;  Cole 
Mfg.  Co.  ▼.  Falls,  90  Tenn.  466.  At  the  same 
time,  it  cannot  be  held  that  the  lien  will  be 
protected  when  there  is  an  entire  want  of  dil- 
igence and  care  to  ascertain  the  true  state  of 
the  title  to  the  prejudice  of  the  real  owner. 

"In  this  case  it  is  evident  that  the  legal 
title  to  the  property  in  controversy  was  not  in 
Uoward.  but  in  the  investment  company,  and 
an  examination  in  the  proper  office  would  have 
disclosed  this  fact  At  the  same  time,  it  is 
plain  that  the  investment  company  idlowed 
Howard  to  take  possession  of  the  lot  and 
treat  it  as  his  own,  and  that  its  contract  clearly 
contemplated  that  Howard  should  erect  the 
buildings  with  the  expectation  and  intention  of 
putting  the  legal  title  in  him  when  the  buildings 
were  completed,  and  it  is  also  evident  that  it 
expected  and  stipulated  to  be  released  from  all 
liability  for  lien.s  of  mechanics  and  furnishers, 
and  believed  it  had  done  so  by  the  terms  of  its 
contract  with  Howard.  The  complainants,  how- 
ever, had  no  knowledge  of  this  agreement  be- 
tween the  company  and  Howard,  and,  seeing  the 
latter  in  possession  and  dealing  with  it  as  his 
own,  took  it  for  granted  that  he  was  the  owner. 
Under  these  circumstances,  have  they  liens  on 
the  property  in  controversy?  The  exact  ques- 
tion here  presented  has  not  been  decided  in 
Tennessee." 

After  referring  to  and  discussing  a  num- 
ber of  cases  from  other  states  holding  that 
the  purchaser  of  property  under  executory 
contract  Is  to  be  treated  either  as  the  owner 
or  agent  of  the  owner  of  the  property,  and 
therefore  In  a  situation  to  bind  the  property 
for  a  mechanic's  lien,  the  court  continued: 

"We  are  aware  that  there  are  many  cases  in 
real  or  an>arent  conflict  with  the  holding  in 
these  cases  (Phillips  on  Mechanics'  Uens,  t 
70),  but  we  consider  the  cases  above  cited  as 
most  in  accord  with  the  provisions  and  spirit 
of  our  on'n  statute  and  decisions.  We  think  it 
evident  that  the  Act  of  1889,  ch.  103,  was  not 
intended  to  apply  to  this  dass  of  cases,  but 
was  intended  to  apply  to  cases  where  the  own- 
er of  the  property  has  employed  a  mechanic 
to  construct  a  home  upon  his  land  for  himself, 
and  such  mechanic  has  employed  a  subcontrac- 
tor or  bought  materials.  If  the  subcontractor 
or  materialman  desire  to  hold  the  owner  there- 
for, as  well  as  the  original  contractor,  he  shall 
give  the  thirty  days'  notice  therein  provided 
to  the  owner  of  the  property  or  lose  his  Hen  as 
against  such  owner.  In  this  case,  Howard  can- 
not be  treated  as  a  contractor  for  building  the 
home  on  the  property  of  the  investment  com- 
pany, as  owner,  but  must  be  considered  as  the 
owner  himself,  whose  title  had  not  yet  been 
perfected,  but  which  it  is  agreed  may  be  per- 
fected. If  Howard  can  be  considered  as  any- 
thing else  than  the  owner,  and  a  contractor  for 
himself,  be  would  more  properly  stand  in  the 
light  of  an  agent  for  the  company  to  have  the 
buildings  erected,  in  which  event  the.  complain- 
ants' right  to  a  lien  would  be  apparent  and 
dear  as. against  the  company.  AUey  &  Bosh 
T.  I^anier  et  aL,  I  Cold.  540. 


"We  are  of  opinion,  therefore,  that  complain- 
ants  were'  not,  under  the  facts  of  this  case,  re- 
quired to  give  the  notice  prescribed  by  the  Act 
of  1889,  but  they  had  a  right  to  have  their  liens 
upon  the  property  without  such  notice,  if  there 
were  nothing  else  in  the  case." 

in  Lee  ▼.  Gibson,  104  Tenn.  60S,  58  S.  W. 
330,  the  statement  of  facts  is  somewhat  mea- 
ger, and  therefore  less  helpful  in  applying 
the  principles  of  that  case  to  the  case  at  bar. 
The  bill  was  filed  to  enforce  a  mechanic's 
lien  on  a  lot  and  improvements  on  it  near 
the  city  of  Memphis  made  for  one  Gibson, 
who  purchased  the  property  from  one  Bail- 
ey and  took  a  deed.  Whether  this  deed  con- 
tained reservation  of  a  lien  for  the  purchase 
money  does  not  appear,  but  the  deed  contain- 
ed the  following  clause: 

"One  of  the  inducements  for  the  sale  and 
conveyance  of  this  lot  by  said  J.  A.  Bailey  to 
said  Gibson  is  that  said  Gibson  haa  agreed 
with  said  Bailey  to  improve  the  same  with  a 
two-story,  stone-veneered  dwelling  house,  with 
eight  rooms,  according  to  plans  and  specifica- 
tions prepared  by  said  Gibson,  and  this  day 
submitted  to  said  Bailey,  and  has  further 
agreed  to  inclose  the  lot  with  a  neat  and  sub- 
stantial fence,  and  to  erect  and  construct  all 
necessary  outhouses,  dstem,  and  walks  upon 
the  lot,  the  entire  improvements  to  cost  not 
less  than  $2,500,  and  to  be  completed  in  eight 
months  from  this  date. 

"Now,  to  assist  said  Gibson  to  make  these 
improvements,  said  Joseph  A.  Bailey  agrees  to 
lend  him  the  sum  of  $1,101.51,  to  be  paid  over 
thus:  $397.17  when  the  walls,  roof,  and  plas- 
tering are  completed,  and  receipted  bills  for 
all  labor  and  material  are  produced  showing  the 
property  to  be  free  from  lien.  The  rest  of  the 
money  is  to  be  paid  out  as  follows:  $397.17 
when  the  doors  and  windows  are  in  place,  and 
the  inside  finish  of  the  whole  building  is  on. 
The  remaining  $397.17  thirty-five  days  after 
the  completion  ef  the  entire  work,  provided  the 
property  is  then  free  from  all  lien  or  other 
than  that  for  Bailey's  benefit." 

Before  the  registration  of  this  deed,  Gihson 
began  the  erection  of  the  house  as  be  was 
obligated  to,  and  continued  it  until  he  died 
the  following  August  During  the  progress 
of  the  work  the  complainants  who  were  as- 
serting mechanics'  liens  under  contracts 
made  with  Gibson,  furnished  material  for 
and  t^estowed  labor  upon  its  construction, 
and  said  the  court: 

"The  object  of  the  present  bill  is  to  enforce 
these  liens  against  the  property,  as  superior  to 
those  of  the  vendor.  Are  they  superior?  We 
think  they  are. 

"Having  vested  title  in  Gibson  and  placed  him 
in  possession  of  the  lot  under  a  contract  to 
build  this  house,  according  to  plans  and  sped- 
fications,  and  at  a  price  approved  by  the  ven- 
dor, upon  what  equitable  principle  can  the 
latter  now  dcdine  to  recognize  the  daims  of 
the  laborers  and  materialmen,  who  aided  this 
vendee  in  his  effort  to  comply  with  his  con- 
tract? Bailey,  when  he  imposed  this  obliga- 
I  tion,  08  a  matter  of  law,  was  bound  to  know 
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that  if  in  the  erection  of  the  contemplated  im- 
proTements  Gibson  failed  to  pay  these  parties, 
liens  in  their  favor  would  arise,  which  might 
be  enforced  against  the  property.  That  he  an- 
ticipated this  contingency  is  apparent  from  the 
face  of  the  instrument,  in  whidi  he  undertakes 
to  protect  himself  against  loss  by  such  liens 
by  a  provision  which  empowered  him  to  with- 
hold the  last  installment  of  the  sum  he  agreed 
to  lend  until  thq  statutory  period  for  fixing 
liens  had  been  passed.  Now,  as  to  the  parties 
who  furnished  materials  for  and  did  labor  upon 
this  house  upon  the  authority  of  this  contract, 
we  can  conceive  of  no  rule  of  equity  which  can 
I>e  invoked  by  Bailey  to  repel  them. 

"The  case  is  covered  by  that  of  Ragan  v. 
Howard,  97  Tenn.  334.  Whether  the  work  was 
done  and  materials  were  furnished  before  or 
after  the  registration  of  the  deed  is  imma- 
terial, as  it  is  clear  that  the  liability  on  these 
accounts  was  incurred  by  Gibson  after  his  con- 
tract with  Bailey." 

If  there  were  no  other  facts  from  whicli  to 
Judge  of  the  relationataip  between  Bostwick 
and  wife  and  Caraon-Newman  College  as 
above  stated,  there  wotdd  be  at  least  plausi- 
ble grounds  for  the  contention  made  by  the 
materialmen  for  priority  of  lien;  but  there 
are  other  facts  connected  with  the  transac- 
tion which  must  be  considered  before  any 
correct  determination  of  the  question  can  be 
reached.  It  will  have  been  observed  that  in 
the  cases  relied  upon,  the  court  was  not  deal- 
ing with  the  question  of  priority  of  lien,  but 
with  the  question  of  whether  or  not  the  me- 
chanics and  furnishers  of  material  had  any 
lien  at  all  against  the  property  In  new  of  the 
fact  that  the  legal  title  as  appeared  from  the 
records  was  not  in  the  person  with  whont 
they  bad  the  contract.  If  tlie  deed  of  trust 
taken  to  secure  Carson-Newman  College  was 
but  a  device  and  means  by  which  the  college 
was  having  this  building  erected  for  its  own 
benefit,  the  case  would  more  nearly  present 
the  situation  involved  in  the  cases  relied 
upon. 

The  true  relationship  between  the  college 
and  Bostwick  may  he  determined  by  consid- 
eration of  the  following  facts  which  are  un- 
disputed in  this  record. 

Carson-Kewman  College  is  a  domestic  cor- 
poration conducting  an  Institution  of  learn- 
ing at  JefTerson  City.  At  the  time  of  the  be- 
ginning of  the  transactions  relating  to  this 
controversy,  it  had  property  and  moneys 
from  the  income  of  which  it  paid  Its  operat- 
ing expenses.  Among  other  properties  which 
it  owned  was  a  lot  fronting  75  feet  and  run- 
ning back  150  feet  on  Main  or  Depot  street 
in  Jefferson  City  upon  which  there  was  some 
kind  of  structure.  Adjoining  this  lot  of  the 
college  was  another  vacant  lot  fronting  50 
feet  on  this  Main  or  Depot  street,  which  be- 
longed to  MaryviUe  College.  W.  H.  Bost- 
wick, who  with  his  wife  lived  In  Jefferson 
City  and  who  was  an  experienced  contractor, 
conceived  the  idea  of  purchasing  these  two 
lots  and  constructing  thereon  a  building 
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used  for  hotel  and  other  business  house  pur- 
poses. Said  Bostwick,  not  having  sufladent 
fimds  available  for  the  purpose,  applied  to 
the  trustees  of  Carson-Newman  College  to 
iinance  the  pr(^>ositlon.  This  resulted  In  a 
meeting  between  Mr.  Bostwick  and  the  trus- 
tees of  the  college  in  December,  1915,  at 
which  time  an  agreement  was  entered  Into, 
the  provisions  of  which  were  reduced  to  writ- 
ing; but  the  writing  containing  the  provi- 
sions of  the  agreement  was  not  signed  and 
executed  by  the  parties.  It  was,  however, 
agreed  between  them  substantially  as  fol- 
lows: 

(1)  That  Bostwick  should  purchase  from 
the  Carson-Newman  College  its  said  lot  <» 
Depot  street,  or  Main  street,  In  Jefferson  Ci- 
ty known  as  the  hotel  property,  for  which  he 
was  to  pay  $4,000.  Bostwick  also  agreed  to 
purchase  from  Maryvllle  College  the  adjoin- 
ing lot  fronting  50  feet  on  said  street  so  that 
the  two  lots  together  would  have  a  frontage 
of  125  feet  on  Main  street  (2)  Bostwick 
agreed  that  upon  acquiring  this  property  he 
would  erect  thereon  a  hotd  and  storehouse, 
furnishing  and  paying  for  all  labor  and  ma- 
terials. He  was  to  construct  such  a  build- 
ing as  would  not  cost  less  than  $21,500  for 
the  building  alone,  exclusive  of  the  cost  of 
the  lots  and  exclusive  of  any  profit  to  him. 
The  building  was  to  be  constructed  In  accord- 
ance with  plans  and  specifications  which  Mr. 
Bostwldc  produced  and  which  ««ro  apinror- 
ed  by  the  trustees.  (8)  It  was  agreed  that 
the  college  would  loan  to  Bostwick  $16,000 
at  6  per  cent  interest  payable  sernlannually, 
$3,000  of  which  was  to  be  paid  in  install- 
ments of  $750  each  In  six,  twelve,  eighteen, 
and  twenty-four  montlis  after  June  1,  1916, 
and  $13,000  in  five  years  after  date  ot  the 
contract  (4)  It  was  mutually  agreed  that 
the  mouey  was  to  be  paid  on  the  first  day  of 
each  month  after  the  work  commenced  and  at 
the  rate  of  60  per  cent  on  monthly  estimates 
of  the  work  until  the  sum  of  $12,000  had 
been  advanced,  which  with  the  $4,000,  which 
Bostwick  was  to  imy  for  the  lot  would  make 
up  the  total  sum  of  $16,000,  for  which  Bost- 
wick was  to  execute  notes  as  aforesaid.  (6) 
It  was  also  agreed  that  the  college  should 
have  a  represehtativa  present  during  the 
progress  of  the  work  to  inspect  it  (6)  Bost- 
wick agreed  to  execute  a  bond  In  the  sum  of 
$10,000  to  Indemnify  the  college  for  the  faith- 
ful perfortnance  by  him  of  the  contract  and 
against  any  unpaid  labor  or  material  or  fur- 
nishers' liens. 

After  this  agreement  bad  been  rea<^ed, 
Mr.  Bostwick,  in  accordance  therewith,  pur- 
chased from  Maryvtlle  College  the  adjoining 
lot  fronting  50  feet  taking  title  thereto  in  the 
name  of  his  wife,  Mrs.  Margaret  M.  Bostwick. 
When  the  parties  again  met  to  execute  the 
agreement,  it  developed  in  the  conversation 
that  Mr.  Bostwick  would  be  unable  to  pro- 
cure a  guaranty  company  to  sign  his  bond  for 
the  performance  of  the  contract  as  it  had 
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been  drawn  at  the  meoting  in  December,  and 
that  In  order  for  him  to  make  bond  it  would 
.  be  necessary  for  him  to  enter  into  the  stand- 
ard form  of  builders'  contract.  It  also  de- 
veloped that  Bostwlck  had  taken  title  to  the 
Haryville  College  lot  in  the  name  of  his  wife 
and  that  he  wanted  the  deed  to  the  Oarson- 
Xewman  lot  to  be  made  to  bis  wife.  There 
is  some  controversy  in  the  record  as  to  the 
motive  for  having  the  title  taken  in  the  name 
of  his  wife,  bat  whether  this  was  done  be- 
canse  Mrs.  Bostwi<A  bought  the  lot  from 
Maryville  College  and  was  pnrchaslng  the 
other  lot,  or  whether  it  was  done  In  order 
to  protect  Bostwlck  against  any  embarrass- 
ment growing  out  ot  his  Indebtedness,  is 
Immaterial.  So  far  as  the  question  present- 
ed here  Is  concerned,  we  consider  that  Bost- 
wlck and  his  wife  are  each  bonnd  by  the  con- 
duct of  the  other.  So  it  was  that,  in  view  of 
these  facts,  the  form  of  carrying  out  the  con- 
tract as  outlined  at  the  conference  was  car- 
ried out  In  the  following  method:  The  trus- 
tees of  Carson-Newman  College  executed  a 
deed  to  Mrs.  Bostwlck  for  the  lot  which  it 
owned  and  took  from  Boetwick  and  wife 
notes  aggregating  $16,000  and  payable  as 
hereinbefore  stated;  $4,000  of  these  notes 
representing  the  purchase  price  of  the  lot 
and  $12,000  representing  the  money  which 
the  college  was  to  loan  to  Bostwlck  or  to  be 
advanced  to  pay  for  the  work  and  material 
which  was  to  go  into  the  construction  of  the 
building.  At  the  same  time  Bostwlck  and  his 
wife  executed  the  deed  of  trust  to  Ben  A. 
Morton,  trustee,  to  which  we  have  heretofore 
referred,  conv^ng  to  him  as  security  for  the 
notes  not  only  the  Carson-Newman  College 
lot,  but  also  the  lot  which  Bostwlck  had  pur- 
diased  from  Maryville  College  and  contain- 
ing provisions  which  we  have  already  men- 
tioned. 

Thereupon,  Bostwlck  and  Carson-Newman 
College  entered  Into  the  building  contract 
heretofore  outlined,  upon  which  the  defend- 
ants mainly  rely  as  giving  them  a  mechanic's 
Hen  prior  to  the  mortgage  of  the  college.  A 
guaranty  bond  of  $10,000  was  also  furnished. 

While  the  deed  of  trust  executed  to  Ben  A. 
Morton  bears  date  of  February  8,  1916,  and 
the  building  contract  bears  date  of  February 
1,  1916,  as  a  matter  of  fact,  the  building  cou; 
tract  was  not  delivered  and  executed  until 
after  the  deed  of  trust  had  been  executed 
and  delivered. 

After  the  execution  of  these  documents, 
the  construction  of  the  building  began,  and, 
while  it  was  not  completed  within  the  time 
specified.  It  was  finally  completed ;  the  de- 
fendants to  the  petition  for  certiorari  having 
In  the  meantime,  and  after  the  reglstratiou 
of  the  deed  of  trust  to  Ben  A.  Morton,  fur- 
nished material  which  went  into  the  build- 
ing to  the  amount  and  to  the  extent  shown 
by  the  decree  of  the  chancellor,  with  respect 
to  wlUdi  thwe  la  no  Queatlon  mow  being 
raised. 


The  college  during  the  progress  of  the 
work  had  the  architects,  Parmelee  &  Son, 
representing  them  in  the  Inspection  of  the 
building  and  In  making  assessments  as  the 
work  progressed,  upon  which  the  money  was 
paid  to  Bostwlck  as  provided  by  the  con- 
tract 

The  Court  of  Civil  Appeals  in  its  opinion 
was  not  satisfied  that  the  full  amoimt  of 
$12,000,  which  the  college  had  agreed  to  pay, 
had  been  in  fact  advanced.  But  the  proof 
clearly  and  convincingly  shows  that  the  col- 
lege did  pay  to  Bostwlck  and  for  Bostwick's 
account  the  full  amount  of  $12,000,  which  It 
had  agreed  to  advance,  part  of  which  was 
paid  directly  to  Bostwlck,  other  parts  of 
which  were  paid  to  parties  who  had  fumldi- 
ed  materials. 

It  is  shown  that  neither  the  college  nor 
any  of  its  representatives  had  any  notice  or 
knowledge  that  any  material  at  all  had  been 
famished  by  the  defendants  now  asserting  a 
mechanic's  lien,  or  that  they  had  any  claim 
against  Boetwick  or  the  building  imtil  after 
it  had  paid  out  the  entire  amount  which  it 
had  agreed  to  advance. 

[1]  While  it  does  appear  that  none  ot  the 
material  furnished  by  the  mechanic's  lien 
claimants  was  famished  prior  to  the  regis- 
tration of  the  deed  of  trust  in  the  register's 
office,  it  does  not  appear  what  amount,  if 
any,  had  heea  advanced  to  the  contractor 
by  the  college  prior  to  the  time  the  materi- 
als were  furnished  by  these  mechanic's  lien 
claimants.  We  regard  tills  as  wholly  imma- 
terial, because  whether  the  college  had  ac- 
tually advanced  the  money  or  not,  they  were 
under  obligation  to  do  so,  and  therefore  the 
rights  of  the  parties  are  to  l>e  determined 
without  reference  to  i^hether  they  had  ad- 
vanced the  money  before  or  whether  it  was 
advanced  after  the  materials  were  furnished. 

The  foregoing  are  all  of  the  substantial 
facts  upon  which  we  are  to  determine  wheth- 
er the  mechanics'  Ileus  are  prior  or  subae- 
guent  to  the  lien  asserted  under  the  mort- 
gage or  deed  of  trast  by  Carson-Newman 
College. 

These  facts  show  that  the  building  con- 
tract was  entered  into  and  carried  out  as  a 
convenient  method  of  completing  the  origi- 
nal agreement,  which  was  that  Bostwlck 
and  wife  should  execute  a  deed  of  trust  not 
only  upon  the  property  which  the  college 
had  conveyed  to  them,  but  upon  other  prop- 
'  erty  which  they  owned  to  secure  the  pur- 
chase price  of  the  lot  which  the  college  sold 
to  Bostwlck,  and  the  money  which  they 
agreed  to  loan  him  to  enable  him  to  con- 
struct the  building.  The  building  was  not 
being  constructed  f<Mr  the  college,  nor  for 
their  use  and  benefit  ,  The  coil^  was  sim- 
ply loaning  Bostwlck  the  money  and  taking 
a  mortgage  on  the  property  to  secure  the 
same. 

Without  a  doobt  the  defendants  who  far- 
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nlshed  tbe  materials  which  went  Into  this 
building  under  contract  with  WlUlam  H. 
Boetwick  are  entitled  to  a  mechanic's  lien 
upon  the  property  described  in  this  case  as 
against  W.  H.  Boetwick  and  bis  wife.  No 
question  is  raised  and  none  can  be  that  these 
materialmen  compiled  with  all  the  provi- 
sions of  our  statute  to  entitle  them  to  this 
Hen.  Some  question  has  been  raised  In  the 
course  of  the  proceedings  by  Mrs.  Bostwick 
that  she  was  not  bound  by  this  lien  because 
she  was  the  real  owner  of  tbe  property  and 
bad  no  contractual  relationship  wlt^  the 
parties  furnishing  the  material  and  no  no- 
tice of  their  claims,  but  that  is  not  an  issue 
in  this  court  Her  contention  could  not  well 
be  maintained  if  It  was,  for  tbe  record  dem- 
onstrates that  she  either  held  tbe  property 
for  the  benefit  of  her  husband  or  her  hus- 
band acted  as  her  agent  In  all  these  matters. 

Neither  is  there  any  doubt  but  that  the 
petitioners  Carson-Newman  College'  haS  a 
Hen  upon  this  property  as  against  Bostwick 
and  wife  by  virtue  of  the  deed  of  trust  exe- 
cuted by  ttiem  for  the  purpose  of  securing 
tbe  purchase  price  of  tbe  lots,  as  well  as  the 
money  advanced  to  them  for  expenditure  in 
tbe  construction  of  tbe  building. 

[2]  It  Is  as  well  established  as  it  is  in  ac- 
cord with  good  sense  that  a  mechanic's  lien  is 
subordinate  to  that  of  a  mortgagee,  if  the  Hen 
of  the  mortgagee  la  of  record  prior  to  the 
time  the  mechanic's  lien  attaches.  A  mechan- 
ic's Hen  only  attaches  upon  the  date  the  work 
is  performed  or  material  furnished.  This 
Boperiority  of  the  Hen  of  tbe  mortgagee  Is 
recognized  In  the  very  statute  which  affords 
the  mechanic's  Hen. 

Section  19S1  of  the  Code  (Shannon's,  { 
3531),  creating  this  Hen,  provides: 

"There  shall  be  a  lien  upon  any  lot  of  ground 
or  tract  of  land  upon  which  a  house  has  been 
constructed,  bnilt,  or  repaired,  or  fixtures  or 
macliinery  furnished  or  erected,  or  improve- 
ments made,  by  special  contract  with  the  own- 
er or  his  agent,  in  favor  of  the  mechanic  or 
undertaker,  founder  or  machinist,  who  does 
tbe  work  or  any  part  of  the  work,  or  famishes 
the  materials  or  any  part  of  the  materials,  or 
puts  thereon  any  fixtures,  machinery,  or  ma- 
terial, either  of  wood  or  metal,  and  in  favor 
of  all  persons  who  do  any  portion  of  the  work 
or  furnish  any  portion  of  the  material  for  the 
building  contemplated  in  this  section." 

Section  1982  (Shannon's,  f  353S)  la  as  fol- 
lows: 

"If  the  contract  be  made  with  the  mortgagor, 
and  the  mortgagee  has  written  notice  of  the 
same,  before  tbe  work  is  begun  or  materials 
furnished,  and  consent  thereto,  the  lien  shaU 
have  priority  over  the  mortgage;  and  if  he 
fail  to  object  within  ten  days  after  receipt  of 
tbe  notice,  his  consent  shall  be  implied." 

Section  19S3  (Shannon's,  {  3537)  provides: 

"The  same  rule  shall  operate  upon  the  ven- 
dor's lien,  when  be  has  owaveyed,  expressly 


reserving  a.  lien,  or  has  only  execnted  a  title 
bond." 

Thus;  It  will  be  seen  that  the  Legislature 
in  the  oiactment  of  the  law  recognized  the 
superiority  «f  a  mortgage  Uen  over  a  me- 
chanic's Hen  by  providing  tliat  mechanics' 
Hens  shaU  only  have  priority  over  tbe  mort- 
gage Uen  when  the  mortgagee  has  written 
notice  of  tbe  contract  with  the  mortgagor, 
before  the  work  is  begun  and  the  materials 
famished  and  consents  tbereta  This  has 
been  tbe  recognized  rule  in  aU  of  our  deci- 
sions, some  of  which  we  will  take  occasion 
to  notice. 

Eeid  T.  The  Bank  of  Tennessee,  1  Sneed, 
262.  Tbe  Bank  of  Tennessee  was  a  creditor 
of  one  Hommedieu  for  $20,000.  It  held  a 
mortgage  on  a  lot  of  land  on  which  was 
erected  a  flour  mill  and  distillery.  Tbe  es- 
tate of  Hommedieu  was  being  administered 
in  tbe  chancery  court  as  an  Insolvent  estate. 
The  bank  set  up  its  Hen  therein  and  sought 
to  have  the  land  subjected  to  tbe  payment  of 
its  debts.  One  Huff  intervened,  claiming  to 
be  a  creditor  for  brickwork  done  by  blm  as 
a  mechanic  on  the  building  constructed  on 
said  land.  Huff  claimed  that  his  Uen  was 
entitled  to  priority  over  the  mortgage  under 
the  Mechanic's  Lien  Law.  The  court,  in 
dealing  with  this  question  and  caUIng  to 
mind  the  provision  of  the  law  giving  to 
mechanics  a  lien  upon  land  for  work  done 
and  materials  furnished  at  the  instance  of 
the  owner  in  building  or  repairing  any  bouse 
or  fixture  thereon,  said: 

"Now,  the  mortgagor,  it  is  true,  is  the  real 
owner  of  the  land  in  equity,  and  if  he  employ 
mechanics  to  make  improvements  upon  it  they 
acquire  a  lien  thereon  for  payment.  For  the 
mortgagee  is  considered  as  a  creditor,  not  own- 
er; and  tbe  only  interest  he  has  in  the  land 
consists  in  a  lien  or  security  for  the  payment 
of  his  debt  It  is  a  mere  chattel  interest 
•    •    • 

"The  case  then  resnits  in  this:  That  the  re- 
pairs were  made  at  the  request  of  the  mort- 
gagor, and  upon  his  credit  The  medianic  was 
also  entitled  to  a  Uen  on  tbe  mortgagor's  in- 
terest in  the  land  as  a  security  for  payment 
But  as  there  was  a  prior  Uen  of  which  the 
mechanic  had  notice,  and  as  the  interest  of  the 
mortgagor  is  subject  to  that  lien,  the  mechanic 
could  acquire  no  greater  or  higher  interest  by 
his  contract  with  the  mortgagor  than  that 
which  the  mortgagor  possessed.  The  medianie 
knew,  or  might  have  known,  of  tlie  existence 
of  the  prior  Uen,  and  lias  no  cause  to  complain 
that  it  is  entitled  to  a  priority  of  payment  Un- 
der a  different  rule,  it  would  be  in  the  power 
of  the  mortgagor  to  destroy  the  security  by 
erecting  costly  improvements,  tbe  expense  of 
which  the  estate  improved  would  not  be  able  to 
pay. 

"We  are  of  opinion  that  the  mortgagee  is 
entitled  to  priority  of  payment  over  the  lien 
of  the  mechanic  for  work  done  and  materials 
furnished,  after  notice  ot  the  existence  of  the 
prior  lien.  The  registry  of  the  mortgage  is 
such  notice." 
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Pride  &  Barnes  ▼.  Vlles,  S  Bneed,  126. 
This  case  was  an  action  of  ejectment  and 
was  a  contest  between  the  purchaser  of  the 
land  under  a  mortgage  sale  and  the  pur- 
chaser under  a  sale  made  for  the  enforce- 
ipent  of  a  mechanic's  Hen;  both  parties 
claiming  title  under -one  Bamhlll.  He  bad 
conveyed  the  property  In  trust  to  secure  Cox 
ft  Bro.  In  the  payment  of  certain  debts  which 
he  owed  them  and  this  deed  of  trust  was 
regularly  registered.  After  reglstraUon  of 
the  deed  the  plaintiffs  did  certain  work  or 
labor  on  the  house  as  mechanics  at  the  In- 
stance and  on  the  credit  of  Bamhlll.  The 
court,  in  deciding  the  case  In  favor  of  the 
purchaser  under  the  mortgage,  said: 

"The  court  further  charged  that,  'If  they 
were  satisfied,  from  the  proof  In  this  case,  that 
Bamhill  acted  as  the  agent  of  Coz,  in  employ- 
ing the  plaintiffB  to  perform  the  work,  then  the 
plaintiffs  BhovUd  have  resorted  to  their  remedy 
against  Ck>z,  to  enforce  their  lien,  and  not 
against  Bamhill,  and,  in  no  aspect  of  the  case, 
coxild  a  proceeding  against  Bamhill,  to  enforce 
their  lien,  nnder  the  act  of  1846,  prejudice  the 
right  of  Cox  to  enforce  his  lien  under  the  deed 
of  trust'    In  this  charge  there  is  no  error. 

"The  last  part  of  the  charge  is  clearly  cor- 
rect; for,  if  the  work  was  done  for  Coz,  they 
having  been  employed  by  Bamhill  as  his  agent. 
Cox  was  their  debtor,  and  they  had  a  right  of 
action  against  him,  and  him  only,  for  the  valne 
of  their  work.  But  having  proceeded  against 
Bamhill,  and  procured  the  property  to  be  sold 
as  his,  and  become  the  purchasers  themselves, 
the  most  favorable  attitude  they  can  assume — 
and  we  will  not  stop  to  inquire  if  they  could 
successfully  assume  that— Is  that  by  their  pur- 
chase they  are  substituted  to  Barnhill's  rights; 
and  it  is  dear,  if  Bamhill  were  the  plaintiff 
in  this  cause,  he  could  not  succeed  against  his 
vendee. 

.  "The  question  raised  on  the  first  portion  of 
the  charge  has  been  recently  decided  by  this 
court,  in  the  case  of  Reid  v.  The  Bank  of  Ten- 
nessee et  al.,  1  Sneed,  273.  In  that  case,  the 
identical  question  here  presented  was  decided, 
in  which  opinion  the  court  say:  'We  are  of 
opinion  that  the  mortgagee  is  entitled  to  pri- 
ority of  payment  over  the  lien  of  the  mechanic 
for  work  done  and  materials  furnished,  after 
notice  of  the  existence  of  the  prior  lien.  The 
registry  of  the  mortgage  is  such  notice.' " 

McGbee  r.  Edwards,  87  Tenn.  506,  11  S. 
W.  816,  3  L.  B.  A.  654.  The  question  in  that 
case  was  whether  the  statutory  lien  of  a 
livery  stable  keeper  took  precedence  over  a 
mortgage  duly  registered  before  the  feeding 
of  the  horse  for  which  the  lien  was  claimed. 
In  discussing  the  strength  of  the  lien  given 
to  the  livery  staUe  keeper  by  the  statute,  it 
was  pointed  out  by  the  court  that  the  statp 
ute  was  in  effect  an  extension  of  the  com- 
mon-law rule  which  gave  a  lien  to  an  inn- 
keeper, but  that  the  statute  must  be  con- 
sidered in  connection  with  the  registration 
laws  which  were  unknown  to  the  common 
law.  The  court  qnoted  with  aproval  from 
Jones  on  Liens: 


"Mr.  Jones,  in  his  late  work  on  Liens,  with 
the  adjudged  cases  on  both  sides  of  the  ques- 
tion before  him,  says:  *A  chattel  mortgage 
upon  a  horse  is  superior  to  a  subsequent  lien 
of  a  livery  stable  keeper  where  the  horse  is 
placed  in  the  stable  by  the  mortgagor,  after 
the  making  of  the  mortgage,  without  the  knowl- 
edge of  the  mortgagee,'  citing  therefor  Jackson 
V.  Eosseal,  30  Hun,  231;  BisseU  v.  Pearce,  28 
N.  T.  252;  Charles  v.  Neigelson,  15  Bradw. 
(HI.)  17;  Sargeant  v.  Usher,  55  N.  H.  287; 
State  Bank  v.  Lowe  (Neb.)  33  N.  W.  Rep.  482. 

"The  learned  author  adds:  'It  is  not  to  be 
supposed  that  a  statute  giving  a  lien  for  the 
keeping  of  animals  was  intended  to  violate  fun- 
damental rights  of  property  by  enabling  the 
possessor  to  create  a  lien  without  the  consent 
of  the  mortgagee,  when  the  person  in  possession 
could  confer  no  rights  as  against  the  mort- 
gagee by  a  sale  of  the  animals.  The  keeper 
of  animals  intrusted  to  him  by  the  mortgagor 
undoubtedly  acquires  a  lien  as  against  the 
mortgagor,  but  It  is  a  lien  only  upon  such  in- 
terest in  them  as  the  mortgagor  had  at  the 
time,  and  not  a  lien  as  against  the  mortgagee, 
between  whom  and  the  keeper  of  the  animals 
there  is  no  privity  of  contract.  The  mortgagor, 
though  in  possession,  is  in  no  sense  the  mort- 
gagee's agent,  nor  does  he  sustain  to  the 
mortgagee  any  relations  which  authorize  him 
to  contract  any  liability  on  his  behalf.  The 
statute  cannot  be  construed  to  authorise  the 
mortgagor  to  subject  the  mortgagee's  interest 
to  a  lien  without  his  knowledge  or  consent,  as 
security  for  a  liability  of  the  mortgagor,  unless 
such  a  construction  clearly  appears  from  the 
language  of  the  statute  to  be  unavoidable.' 

"As  stated  in  the  outset,  anthorities  are  to 
be  found  holding  a  contrary  view.  See  Case  v. 
Allen,  21  Kan.  217-220;  Smith  v.  Stevens,  86 
Minn.  303,  which  were  cases  where  an  agister's 
lien  was  held  superior  to  an  older  registered 
mortgage.  But  their  reasoning  does  not  com- 
mend them  to  us  suflSciently  to  shake  our  con- 
viction that  the  other  view  is  the  sounder  and 
better. 

"Nor  do  we  think  that  the  rule  which  pre- 
vails with  reference  to  railroad  mortgages,  that 
claims  for  fuel,  rails,  cross-ties,  lal>or,  and 
repairs  take  precedence  over  such  mortgage, 
furnishes  any  analogy  to  the  case  at  bar.  They 
rest  upon  the  principle  or  presumption  of  im- 
plied agency  in  the  company  to  contract  sudi 
liabilities,  and  discharge  them  out  of  the  earn- 
ings of  the  mortgaged  property,  as  contem- 
plated by  the  mortgagee,  and  necessary  to 
the  operation  and  preservation  of  the  property. 

"We  do  not  mean  to  say  that  an  implied 
agency  might  not  arise  out  of  the  terms  upon 
which  the  mortgagor  was  left  in  possession 
which  would  authorize  the  mortgagor  to  con- 
tract with  the  stable  keeper  a  lien  that  would, 
in  the  particular  case,  be  superior  to  the  claim 
of  the  mortgagee,  whidi  seems  to  have  been 
the  case  in  Hammonds  v.  Danielson,  128  Mass. 
204. 

"But  we  see  nothing  in  the  agreed  statement 
of  facts  in  the  case  at  bar  that  creates  such  an 
agency,  and  in  the  absence  of  such  an  agency, 
or  some  other  authorization  or  recognition  by 
the  mortgagee,  we  hold  his  claim  superior  to 
that  of  the  stable  keeper,  contracted  with  the 
mortgagor  subsequent  to  the  registration  of 
the  mortgage*." 
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Lemlng  t.  Stephens,  9S  Tenn.  444,  32  S. 
W.  961.  Lemliig  broagtit  this  suit  tor  tbe 
enforcemoit  of  a  mecbanic's  lien  for  certain 
labor  performed  and  materials  furnished  to 
the  defendant  Stephens  in  the  erection  of  a 
house.  The  lot  upon-  which  the  house  was 
erected  had  been  purchased  by  Stephens 
from  Wlnslow,  who  reserved  a  lien  for  the 
balance  of  purchase  moner.  Tbe  Harriman 
Building  &  Loan  Association  had  advanced 
iQoney  for  the  building  of  the  house,  and 
took  a  deed  of  trust  on  the  lot  and  improve- 
ments. The  lot  b^ng  insufficient  to  satisfy 
all  these  incumbrances,  a  controversy  arose 
over  priorities.  The  chancellor  held  that 
Lemlng,  who  had  furnished  material,  held  a 
first  lien  and  a  lien  superior  to  that  of  the 
building  and  loon  association.  The  vendor, 
in  order  to  enable  St^hens  to  borrow  the 
money,  had  waived  his  lien  in  favor  at  the 
loan  company.  It  appeared,  however,  that 
Lemlng,  who  furnished  the  material,  knew 
that  the  money  which  Stephens  had  bor- 
rowed from  the  loan  company  was  to  be  used 
in  the  construction  of  the  house  and  that 
part  of  it  was  to  be  paid  to  him.  The  court 
said: 

"We  think  it  clear  that  the  bnilding  associa- 
tion was  entitled  to  be  sabro^ted  to  the  lien 
of  the  vendor,  and,  as  the  lien  of  the  vendor 
takes  precedence  of  the  statute  lien  of  the  me- 
chanic-furnisher, complainant  has  no  ground  to 
complain.  It  should  be  observed  that  the  build- 
ing association  is,  by  tbe  decree  of  the  Chancery 
Court  of  Appeals,  subrogated  to  the  lien  of  the 
vendor  only  to  the  extent  of  the  unpaid  pur- 
chase money,  amounting  to  $581.03,  while  the 
whole  amount  due  the  building  association  was 
$828." 

Electric  Ught  Co.  r.  Oas  Co.,  99  Tenn.  871. 
42  S.  W.  19.  In  April,  1891,  the  Barttett,  Hay- 
ward  Iron  Works  contracted  to  furnish  and 
erect  for  the  Bristol  Gas  Company,  as  port 
of  its  plan  at  Bristol,  certain  machinery. 
This  machinery  was  furnished  and  erected 
according  to  contract  There  was  a  contro- 
versy between  the  iron  works  and  the  holders 
of  first  mortgage  bonds  secured  by  mortgage 
executed  on  the  4th  of  August,  1891.  It  was 
contended  that  this  machinery  was  delivered 
and  ^ut  up  after  the  execution  of  the  mort- 
gage, and  therefore  that  no  lien  was  acquired 
against  tbe  holder  of  the  mortgage  bonds. 

The  court  found  as  a  fact  that  delivery  of 
this  machinery  was  begun  and  the  lien  cre- 
ated prior  to  the  registration  of  tbe  mort- 
gage, and  for  this  reason  it  was  held  that 
tbe  iron  works  had  a  prior  lien  over  the  hold- 
ers of  the  mortgage  bonds,  although  tbe  erec- 
tion of  the  machinery  was  not  in  fact  com- 
pleted until  after  the  mortgage  had  been 
recorded. 

In  discussing  the  question  of  priority  be- 
tween the  registered  mortgage  and  the  me- 
chanic's lien,  the  court  said: 

"A  mortgagee,  in  a  registered  mortgage,  is 
entitled  to  priority  over  the  lien  «f  a  mechanic 


who  fnndahes  materials  and  does  work  upon 
the  mortgaged  property  at  the  instance  of  the 
mortgagor  (Reid  v.  Bank,  1  Sneed,  262;  Pride 
V.  Viles,  3  Sneed,,  125),  unless  the  mortgagee 
has  written  notice  of  the  same  before  the 
materials  are  furnished  or  the  work  begun,  and 
consent  thereto,  or  fails  to  object  within  ten 
days  after  the  receipt  of  the  notice,  in  which 
case  the  lien  of  the  mechanic  will  have  priority 
over  the  mortgage.  Code,  t  1892;  M.  ft  V.  | 
2742;   Shann.  3636. 

"The  mechanic's  lien  begins  when  delivery 
of  the  materials  begins  (Green  v.  Williams. 
92  Tenn.  224),  and  not  when  the  contract  is 
made,  or  the  materials  put  in  condition  for 
delivery." 

New  Memidiis  Gaslight  Oo.  Cftses,  105 
Tenn.  268,  60  S.  W.  206,  80  Am.  St  Rep.  880. 
The  Mempliis  Gaslight  Company  on  April  1, 
1873,  executed  a  trust  deed  conveying  all  of 
its  property  to  trustees  to  secure  tbe  pay- 
ment of  $240,000  worth  of  brads.  Later  on. 
and  on  June  30,  1892,  the  company  issued 
$400,000  worth  of  bonds  secured  by  mortgage 
on  all  the  property  of  the  company,  but  only 
$160,000  of  these  bonds  were  immediately  is- 
sued under  and  by-  virtue  of  tbe  action  taken 
on  June  30,  1892.  Only  a  few  of  these  bonds 
were  sold,  the  balance  being  hypothecated  as 
collateral  security  to  protect  certain  indors- 
ers  upon  notes  of  tbe  company.  There  arose 
a  questi<m  of  priority  between  holders  of 
these  bonds  and  certain  claimants  for  me- 
chanic's liens,  with  respect  to  which  tbe 
court  said: 

"This  disposes  of  the  main  contentions  raised 
by  the  Rawlings  bill,  but  more  or  less  cognate 
to  all  the  bills.  There  remains,  however,  of 
the  consolidated  causes  the  mechanics'  liens 
cases,  and  the  only  distinct  question  presented 
by  them  is:  Are  their  liens  superior  to  the 
rights  of  the  purchasers  under  the  mortgage? 
The  contract  of  the  Laclede  Fire  Brick  Com- 
pany antedated  the  mortgage,  but  no  material 
was  delivered  until  after  the  registration  of 
the  mortgage.  The  rule  is.  the  title  of  the 
purchaser  relates  back  to  the  time  the  mort- 
gage became  effectual  (Baxter  v.  Washburn, 
Bupra;  6  Thomp.  Corp.  ${  6257,  6258),  while 
tbe  lien  of  the  materialman  begins  when  his 
first  material  is  placed  on  the  property,  on 
which  the  lien  is  asserted  (Electric  Ught  Co. 
V.  Gas  Co.,  99  Tenn.  387;  Green  v.  \^aUiams, 
92  Tenn.  224). 

'The  contract  of  the  Christopher  Simpsoa 
Architectural  Works  was  made  and  the  mate- 
rials furnished  after  the  registration  of  tbe 
mortgage.  In  both  cases  the  contract  was 
made  with  the  mortgagor,  and  no  notice  of  it 
was  given  to  the  mortgagee. 

"After  a  careful  examination  of  these  volu- 
minous records,  we  are  satisfied  tbe  chancellor 
reached  a  right  condosion  in  the  dismissal  of 
these  bills." 

Reed  V.  Estes,  113  Tenn.  200,  80  S.  W.  1086. 
In  this  case  the  owner  of  the  prop«'ty,  Mrs. 
Eates,  liad  leased  it  to  Mallalieu  &  True  tor  a 
term  of  years.  The  complainant  made  certain 
improvements  upon  this  property  and  claimed 
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a  mecbanlc'B  lien  against  Mrs.  Bates.  He 
Imd  no  contract  with  her  or  ber  agent  to 
make  the  ImproTementa,  but  hia  contract  was 
solely  with  the  lessees.  However,  the  Im- 
provements were  made  under  an  agreement 
between  her  and  her  lessees,  allowing  him  to 
make  the  Improvements,  she  agreeing  to  con- 
tribute $1,000  toward  the  cost  of  said  Im- 
provements. It  was  Bald  that  the  statute 
creating  a  Hen  in  favor  of  the  mechanics  did 
not  apply  in  that  case,  because  the  lien  Is  by 
the  statute  confined  to  cases  where  the  ont- 
tractor  making  the  Improvements  has  a  con- 
tract with  the  owner  of  the  property  upon 
which  the  improvements  are  made.  The 
court  said: 

"The  facta  of  this  case  do  not  bring  It  within 
this  statnt*.  Complainant  did  not  contract 
with  the  owner  or  her  agent.  By  his  contract 
.  with  the  leasees  he  did  not  become  the  Creditor 
of  Mrs.  Sates,  or  acquire  any  lipn  upon  her 
property.  A  leasee  cannot,  without  special  au- 
thority to  do  80,  create  an  indebtednesa  againat 
the  lessor  or  incumber  hia  property  for  Im- 
provements.   The  bill  moat  fail  to  thia  extent" 

The  foregoing  are  the  prlndpal  cases  In 
Tennessee  In  which  It  has  been  held  that  the 
Uen  under  a  registered  mortgage  is  superior 
to  that  created  by  statute  in  favor  uf  me- 
chanics or  persons  furnishing  material. 

Gillespie  T.  Bradford,  7  Terg.  168,  27  Am. 
Dee.  494.  On  December  24,  1830,  Bradford 
sold  tn  Raines  t^vo  lots  In  Winchester  and 
took  Balnea'  notes  for  the  purchase  money. 
He  executed  to  Raines  a  title  bond  covenanb- 
ing  to  make  the  conveyance  when  the  con- 
sideration money  was  paid.  Raines  employ- 
ed GiUeq>ie,  a  bricklayer  and  plasterer,  to 
build  for  him  a  house  on  one  of  the  lots, 
which  Raines  did.  Raines  falling  to  pay, 
GiUeaple  filed  the  blU  in  this  case  to  enforce 
a  mechanic'a  Hen,  and  making  Bradford,  who 
held  legal  title,  and  Raines,  who  had  pur- 
diased  under  title  bond,  both  defendants. 
Disposing  of  the  question  as  presented,  the 
court  said: 

"If  a  contract  has  been  entered  into  for  the 
gale  and  pnrehase  of  land,  by  competent  par- 
ties, and  is  in  its  nature  and  the  drcumatancea 
of  it  nnobjectionable,  it  is  aa  much  in  the 
coarse  of  the  court  to  enforce  it,  as  it  is  to 
give  damages  at  law.  9  Vea.  608;  1  Mad.  287. 
Long  before  Gillespie  built  for  Raines,  Brad- 
ford'a  lien  existed.  ThIa  Uen  he  had  a  right 
to  enforce  by  bill,  causing  the  premiaea  to  be 
aold  for  the  unpaid  purchase  money,  regardleaa 
of  appreciation,  or  depredation,  of  value  at 
the  date  of  aale.  Thia  is  the  establiafaed  doc- 
trine and  practice  in  equity  in  tbia  atate.  Nor 
is  a  case  recollected,  since  the  English  Court 
of  Chancery  first  aaaumed  juriadiction,  by  bill 
and  aubpoena,  to  enforce  contracta  for  the 
aale  of  land  in  apecie,  where  the  vendor  waa 
deprived  of  his  legal  title  without  having  re- 
ceived the  purchase  money.  Here  Gillespie 
comes  in  on  Raines'  equity,  and  asks  a  specific 
decree  on  behalf  of  the  vendee,  to  which  the 
vendor  submits,  on  being  paid  the  price  of  the 


land,  and  until  which  is  done,  by  the  teMns  of 
the  contract,  aa  well  aa  the  aettled  law  of  thi 
court,  the  contract  cannot  be  enforced.  3  At- 
kins, 188.  Has  the  Legislature  altered  the 
law?  Waa  it  intended  to  put  it  into  the  power 
of  an  extravagant  vendee  to  erect  improve- 
menta  on  the  land,  that  would  coat  more  than 
it  was  worth  thua  improved,  and  give  the  build- 
er a  lien  for  the  improvements  auperior  to  that 
of  the  vendor,  and  destructive  to  Us  older 
equity?  If  so,  tihe  statute  most  be  most  ex- 
plicit to  this  effect. 

"The  statute  of  1825  makes  the  substantive 
provision  on  the  aubject.  It  provides  that, 
hereafter,  when  mechanics  construct  buildings 
upon  any  lot  of  ground  in  any  town  by  spedal 
contract  with  the  owners  thereof,  they  shall 
have  and  poaaeas  a  lien  upon  each  boilding  and 
the  lot  of  gtonnd  thereto  attadied,  not  ex- 
ceeding one  acre,  for  the  jast  vain*  of  his  labor, 
and  materials  furnished  by  such  mechanic  for 
constructing  auch  bouae  or  bouaea;  and  the  own- 
er of  auch  ground  shaU  not  be  able  to  convey 
the  same  free  from  the  said  lien  created  by 
this  act,  nor  shall  the  same  be  aold  by  legal 
proceaa  ao  as  to  avoid  said  lien,  nnlesa  Judg- 
ment ia  rendered  before  snch  building  waa 
commenced. 

"By  the  aecond  section,  the  lien  is  to  con- 
tinue one  year  after  the  building  is  completed, 
and  until  after  the  termination  of  any  auit 
that  may  be  brought  to  establish  the  purchas- 
er's claim.  This  act  only  extended  to  cases 
where  one  person  undertook  the  whole  build- 
ing. The  act  of  1829  amends  that  of  1825, 
and  extends  the  lien  separately  to  each  per- 
aon  who  may  do  part  of  the  work  or  furniah 
part  of  the  materiala.  Thia  atatute  seems 
too  plain  for  aerioua  doubt  to  ariae  on  ita 
construction.  Yet  auch  doubta  have  arisen, 
and  the  chancellor'a  decree  has  been  appealed 
from,  and  the  determination  of  this  court 
required.  We  think  the  atatute  haa  reference 
to  the  exiating  title  of  him  who  haa  the  build- 
ing erected,  auch  as  it  waa  when  the  improve- 
ment commenced.  The  medianlc's  lien  wiU 
hold  good  againat  a  subsequent  purchaser  from 
the  person  who  builds,  and  againat  a  lien  by  a 
subsequent  Judgment  againat  him,  but  has  no 
reference  to  previous  Uens  for  purchase  money 
Dnpaid  by  mortgage  or  judgment  The  decree 
will  be  affirmed  with  coats." 

The  distinction  between  the  case  at  bar 
and  the  situation  in  which  the  principle 
invoked  by  the  materialmen  is  applicable  is 
aptly  illustrated  by  the  case  of  Jonte  v.  Gill, 
39  S.  W.  750.  The  opinion  in  that  case  was 
delivered  by  Judge  Neil  of  the  Court  of 
Chancery  Appeals,  and  It  appears  that  the 
decision  of  that  court  was  affirmed  orally  by 
the  Supreme  Court  In  1897. 

The  facts  of  that  case  necessary  to  be  stat- 
ed in  order  to  gather  the  principle  aniUed  are 
these: 

On  July  18,  1892,  J.  I*  Weakley  conveyed 
to  his  codefendant,  J.  Y.  0111,  the  real  estate 
in  controversy,  and  two  other  lots,  at  the 
price  of  $2,850,  payable  In  two  notes,  to  se- 
cure a  lien  which  was  retained  In  the  deed. 
This  deed  was  withheld  frma  registration 
until  March  2,  1893.    There  was  some  con- 
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troTevy  as  to  the  mottve  of  GUI  for  withhold- 
ing  the  deed  from  r^stratlon,  and  that  fact 
was  taken  Into  consideration  by  the  court  In 
Its  conclusion  that  complainants  were  led  to 
believe  that  Gill  was  bavlDg  the  bouse 
built  for  Weakley. 

Weakley  contended  that  he  had  a  vendor's 
lien  upon  the  property,  by  virtue  of  the  on- 
registered  deed,  and  that  the  rights  of  the 
materialmen  should  be  subordinated  to  his 
demands.  It  was  found  by  the  court  that 
the  title  to  this  property  on  the  records  of  the 
county  appeared  to  be  in  Weakley ;  that  GUI 
led  the  complainants  to  believe  that  be  was 
having  the  house  built  for  Weakley  and  when 
it  was  completed  he  was  to  sell  it,  and  after 
paying  out  of  the  proceeds  the  expenses  of  the 
building  he  was  to  have  his  profit  for  build- 
ing, and  the  residue  of  the  proceeds  would 
go  to  Weakley.  In  addition  to  tills,  Weakley 
was  constantly,  if  not  daily,  in  and  about 
the  building  while  it  was  being  constructed, 
and  frequently  gave  directions  how  this  was 
to  be  done,  and  sometimes  had  the  parts  of 
the  structure  torn  out  and  other  parts  put  in 
— ^this  in  the  presence  of  complainants,  or 
some  of  them.  It,  moreover,  appeared  In 
that  case  that  this  construction  work  was 
done  under  an  agreement  between  Gill  and 
Weakley  to  this  effect: 

"That  Weakley  should  sell  the  lot  to  Gill 
on  a  credit,  and  Gill,  being  a  contractor  and  en- 
gaged in  building  as  a  business,  would  cause 
to  be  erected  a  building  on  the  lot,  according 
to  the  original  plan  of  the  architect;  and  that 
when  the  building  should  be  completed  Gill 
should  sell  it,  and  out  of  the  proceeds  should 
pay  the  expense  of  building,  and  the  purchase 
money;  and  that  whatever  residuum  might  be 
left  would  belong  to  Gill  as  his  profit." 

The  court,  in  holding  that  the  mechanic's 
lien  was  prior  and  superior  to  that  of  Weak- 
ley, said: 

"It  should  be  stated  that  the  deed  executed 
by  J.  li.  Weakley  to  J.  T.  Gill,  in  addition  to 
the  lot  now  in  controversy,  conveyed  two 
other  lots,  which  were  covered  by  the  con- 
sideration set  out  in  that  deed.  The  purpose 
to  be  subserved  by  these  two  other  lots,  in 
carrying  out  the  arrangements  above  stated, 
was  that  they  might  be  used  by  Mr.  Gill  in 
procuring  material.  The  able  plan  thus  con- 
ceived was  designed  to  protect  Mr.  WeaUey 
in  the  following  manner,  viz.:  All  of  the  lots 
had  upon  them  the  vendor's  lien  mentioned  in 
the  deed.  If  the  two  lots,  other  than  that 
now  in  controversy,  shonld  be  used  in  pro- 
curing material  to  be  placed  upon  the  lot  in 
controversy,  their  value  would  still  remain 
under  the  lien  by  virtue  of  being  fixed  to  that 
lot  itself.  Then,  these  lots,  and  the  labor  and 
skill  of  Mr.  GUI,  and  the  medianics  and  other 
persons  furnishing  labor  and  material,  being 
embodied  in  the  form  of  the  building  upon  the 
lot  in  controversy,  would  greatly  enhance  its 
value  and  all  fall  under  the  lien.  This  lot 
so  enhanced  would  then  be  marketable  at  a 
figure  far  in  advance,  as  it  was  believed,  of 


the  purchase  money  for  all  three  of  the 
lots.  In  this  manner  Mr.  Weakley  would  be 
enabled  to  realize  upon  all  three  of  liis  lots  at 
one  stroke,  without  any  apparent  financial  risk. 
However,  it  seems  that  he  did  not  sufficiently 
reckon  with  the  mechanic's  lien  law.  By  vir- 
tue of  the  arrangement  entered  into  between 
him  and  Gill,  above  stated,  Gill  became 
merely  Mr.  Weakley's  agent,  and  Weakley 
himself  was,  in  substance  and  legal  effect,  an 
oricrinal  party  to  the  creation  of  these  me- 
chanic's lien  debts.  In  such  a  case  it  is  plain 
under  the  statute  that  all  of  the  complainants 
would  have  a  lien  upon  the  property  for 
the  amount  of  their  several  debts,  and  the  al- 
leged vendor's  lien  is  an  immaterial  consideni- 
tion,  so  far  as  the  rights  of  the  complainants 
are  concerned.  By  Mill  &  V.  Code,  |  2739 
(Shannon's  Code,  |  8531),  it  is  provided: 
There  shall  be  a  Hen  upon  any  lot  of  ground 
or  tract  of  land  upon  which  a  house  has  been 
constructed,  built,  or  repaired,  or  fixtures  or 
machinery,  furnished  or  erected,  or  improve- 
ments made, 'by  special  contract  of  the  owner 
or  his  agent  in  favor  of  the  mechanic  or  un- 
dertaker, founder  or  machinist,  who  does  the 
work  or  any  part  of  the  work,  or  furnishes 
material,  or  any  part  of  the  material,  or  puts 
thereon  any  fixtures,  machinery,  or  mateHal, 
either  of  wood  or  metal,  and  in  favor  of  aU 
persona  who  do  any  portion  of  the  work,  or 
furnish  any  portion  of  the  material  for  the 
building  contemplated  in  tliis  section.*  Acts 
182S,  c.  37,  S  1;  1829,  c.  26,  |{  1,  2;  1836,  c. 
40;  184£M6,  c.  118;  185»-«0,  c.  114.  Within 
the  sense  and  meaning  of  the  Mechanic's  Lien 
Law,  and  as  to  the  complainants,  under  the 
facts  above  found,  Mr.  Gill  was  but  the  ageni 
of  Mr.  Weakley  in  the  making  of  contracts 
with  mechanics,  laboring  men  and  material- 
men, and  in  the  erection  of  the  improvements. 
It  results,  ilierefore,  that  the  complainants 
had  a  lien  under  the  above-mentioned  section." 

It  Is  manifest,  we  tblnk,  trova  the  considera- 
tion of  the  foregoing  authorities,  that  the 
mortgage  Uen  of  Carson-Newman  College 
must  be  htid  prior  and  superior  to  that  of 
the  mechanic's  Uen,  unless  the  latter  falls 
within  the  meaning  and  principles  of  the 
third  and  last  case  above  referred  to.  This 
case  is,  of  course,  quite  dissimilar  from  that 
of  Ragon  r.  Howard  in  many  important  par- 
ticnlars.  In  that  case,  at  the  time  the  mate- 
rial was  furnished  Howard  was  the  owner  of 
the  property  under  an  executory  contract 
which  was  subsequently  consummated  upon 
the  execution  of  a  deed.  There  was  not 
involved  any  question  of  priority  between  a 
lien  created  by  mortgage  and  a  mechanic's 
lien  created  by  statute.  In  addition  to  that, 
Howard  was  allowed  to  take  possession  of  the 
property  and  treat  it  as  his  own  with  the 
expectation  and  intention  that  the  legal  title 
would  be  conrpleted  In  him  when  the  buildings 
were  finished.  Under  those  circumstances, 
Howard  was  treated  as  the  owner  of  the 
property,  and  the  investment  company,  by  its 
conduct,  was  estopped  to  controvert  the  fact 
that  Howard  was  acting  as  its  agent.  The 
real  question  In  that  case  waa  whether  It  was 
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necessary  to  serve  notice  on  the  investment 
company  under  the  provisions  of  the  Act  of 
1889  passed  for  the  protection  of  subcon- 
tractors. The  principles  of  ^that  case  are 
not  applicable  to  the  facts  of  the  present  case 
for  the  reason  that  Carson-Newman  College 
recognized  that  Bostwlck  was  the  owner  of 
this  property  and  had  conveyed  it  and  other 
property  to  a  trustee  to  secure  an  Indebted- 
ness due  from  him  to  the  college,  and  this 
deed  of  trust,  and  lien  created  thereby,  was  In 
full  force  and  efTect  from  the  date  of  the 
registration  thereof,  which  preceded  the 
time  that  any  materials  were  fnmlsbed  by 
the  defendants  to  the  contractor.  The  only 
way  the  mechanics'  liens  could  be  made  prior 
to  the  mortgage  is  that  prescribed  by  statute, 
which  requires  written  notice  and  consent  of 
the  mortgagee  before  work  is  begun  or 
materials  furnished  in  order  to  entitle  me- 
chanics' liens  to  priority. 

The  case  at  bar  differs  in  some  respects 
from  Lee  v.  Gibson,  the  difference  being  that 
a  deed  was  executed  to  Gibson  containing  a 
condition  that  the  vendee  was  to  erect  and 
construct  certain  buildings,  eta,  upon  the 
property.  There  is  nothing  to  indicate  in 
that  case  that  the  vendee  retained  title  or 
any  lien  to  secure  the  money  which  be  bad 
advanced  to  go  Into  these  buildings;  but,  on 
the  contrary,  it  appeared  that  before  this 
deed  was  registered,  and  before  any  notice 
could  be  brought  home  to  mech^inlcs  or  fur- 
nishers of  material,  the  vendee  began  the 
erection  of  houses  and  continued  the  work  of 
Improvements  in  such  way  as  to  Indicate 
that  he  was  the  real  owner  of  the  property. 

The  court  said  in  that  case: 

"Whether  the  work  was  done  and  materials 
were  furnished  before  or  after  the  registra- 
tion of  the  deed  is  immaterial,  as  it  is  dear 
that  the  liability  on  these  accounts  was  in- 
curred by  Gibson  after  his  contract  with 
Bailey." 

In  other  words,  it  was  immaterial  whether 
the  mechanics  and  furnishers  of  material  had 
notice  of  where  the  legal  title  rested,  In 
view  of  the  fact  that  the  legal  title  did  actual- 
ly rest  In  the  man  who  contracted  for  the 
labor  and  material  and  the  conduct  of  the 
parties  was  such  as  to  Indicate  that  Bailey 
was  the  owner,  and  In  view  of  the  contract 
which' provided  that  all  of  the  money  was  not 
to  be  paid  over  until  the  property  was  free 
from  liens. 

[3]  We  do  not  conceive  that  the  fact  that 
Carson-Newman  College  entered  Into  a  sepa- 
rate contract  with  Bostwick  for  the  con- 
struction of  the  building  changes  the  real 
situation  of  the  parties.  This  coiitract  was 
entered  Into  merely  to  carry  out  the  original 
agreement  by  which  the  college  was  to  loan 
to  Bostwick  this  $16,000  upon  land  which  he 
owned,  and  upon  which  he  was  to  construct 
a  building  to  cost  net  some  $5,000  more  than 
the  amount  of  money  being  loaned.  The 
college  took  the  precaution  to  protect  Itself 
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by  mortgage  or  deed  of  trust,  which  It  placed 
of  record  in  order  that  all  persons  dealing 
with  Bostwick  might  have  notice  of  the 
existence  of  their  lien.  To  bold  that  their 
lien  Is  subordinate  to  these  mechanics'  liens 
would  be  to.  abrogate  the  provisions  of  our 
registration  laws  passed  for  the  very  purpose 
of  protecting  prior  rights  by  means  of  afford- 
ing notice  to  all  persons  interested. 

It  is  argued  that  the  fact  that  this  con- 
tract provided  for  a  $10,000  Indemnity  bond 
and  that  sncb  bond  was  given  should  operate 
to  subordinate  this  mortgage  lien.  The  fact 
ttiat  the  college  saw  proper  to  take  a  bond 
to  protect  Itself  could  not  have  the  effect  to 
destroy  the  priority  of  Its  lien  acquired  by 
the  registration  of  this  mortgage.  It  had  the 
right  to  take  or  not  take  the  bond.  The  fact 
that  they  did  or  did  not  is  of  no  concern  to 
outsiders.  The  public  records  of  the  county 
afforded  notice  to  all  of  the  fact  that  they  had 
a  deed  of  trust  upon  this  property  from 
the  date  of  its  registration. 

The  principle  distinguishing  this  case  from 
those  mentioned  Is  well  defined  and  brought 
out  In  the  opinion  of  Mr.  Justice  Nell  in 
the  case  of  Jonte  v.  Gill,  above  referred  to. 
In  that  case  there  was  a  vendor's  lien  re- 
tained In  the  deed  conveying  the  property; 
but  the  deed  was  not  registered,  and  before 
Its  registration  these  mechanics'  liens  at- 
tached, and.  In  addition  thereto,  there  was 
a  contract  between  the  vendor  and  vendee 
by  which  the  building  when  completed  should 
be  sold,  and  by  which  the  parties  were  to 
divide  the  proceeds  thereof,  thus  showing  that 
there  existed  the  relationship  of  agency  be- 
tween the  vendor  and  vendee,  and  In  addition 
there  to  conduct  estopping  the  vendor  from 
asserting  bis  rights. 

[4]  In  other  words,  a  lien  secured  by  a 
mortgage  must  necessarily  be  prior,  if  the 
mortgage  is  registered,  to  the  attachment  of 
subsequent  liens,  unless  the  bolder  of  the 
prior  lien  has  done  something  to  mislead,  for 
his  benefit,  those  dealing  with  his  vendee  to 
their  detriment  and  disadvantage,  and  thus 
make  room  for  the  application  of  the  doctrine 
of  estoppel;  or  else  there  must  exist  the 
relationship  of  agency  so  as  to  make  the 
principal  bound  to  the  contractor  of  materials 
and  labor  for  the  acts  of  the  agent.  No  such 
relationship  nor  condition  Is  shown  here  to 
exist. 

The  case  of  Anglo-American  Savings  ft 
[x>an  Association  v.  Campbell,  decided  by  the 
Court  of  Appeals  of  the  District  of  Columbia 
reported  in  13  App.  D.  C.  581,  43  L.  R.  A. 
622,  illustrates  the  soundness  of  this  conclu- 
sion. In  that  case  David  M.  Lea  was  on 
March  22,  1896,  the  owner  of  vacant  lots  in 
the  city  of  Washington.  At  the  time  these 
lots  were  conveyed  to  him  they  were  subject 
to  vendor's  lien  secured  by  deed  of  trust  for 
about  $10,000.  He  became  indebted  to  his 
grantors  for  i)art  of  his  purchase  money,  for 
which  he  executed  notes  bearing  date  March 
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8,  and  which  were  secured  by  deed  of  trust 
of  the  same  date.  They  were  recorded  March 
30,  1896,  Lea  purchased  these  lots  for  the 
purpose  of  Improving  them,  and  made  sub- 
division of  them  to  accord  to  the  plan  for 
the  erection  of  five  dwelling  houses.  The 
Anglo-American  Savings  &  U&n  Association 
was  a  building  association,  and  on  March  2, 
1896,  Lea  nfade  an  application  to  the- associ- 
ation for  a  loan,  la  which  he  stated  that  be 
proposed  to  spend  some  $46,500,  in  the  con- 
struction of  houses  on  the  lots.  Subsequent- 
ly, and  on  March  7,  1896,  there  was  made  a 
formal  application  on  a  blank  form  provided 
by  the  association  for  the  purpose.  Xfae 
association  agreed  to  make  the  loan  which 
was  to  be  secured  upon  the  property,  and  as 
a  result  thereof  Lea  executed  a  bond  reciting 
the  loan  and  was  conditioned  upon  the  pay- 
ment of  the  loon  by  said  Lea  with  Interest, 
and  this  bond  was  secured  by  deed  of  trust 
to  a  trustee,  which  was  recorded,  as  stated. 
In  the  bond  it  was  recited  that  It  was  a 
condition  precedent  to  the  loan  tliat  Lea 
should  execute  and  deliver  to  the  association 
a  bond  obligating  him  to  complete  and  finish 
the  construction  of  the  improvements  on  or 
before  a  certain  date,  and  to  protect  said 
association  from  any  liens  or  damage  by 
reason  of  any  liens  or  claims  against  said 
land  and  improvements  under  the  law  com- 
monly known  as  the  Mechanic's  Lien  Law. 
The  money  was  to  be  advanced  as  the  work 
progressed.  It  was  so  advanced  up  to  the 
entire  amount  of  the  loan.  The  mechanic's, 
lien  claimant  testified  in  the  case  that  he 
knew  of  the  trust  deed  to  the  association; 
T^ea  had  told  him  of  the  arrangement  before 
he  began  the  work,  and  told  Campbell  that  he 
would  pay  him  for  material  out  of  the  loan 
secured.  The  controversy  determined  by 
the  court  was  between  Campbell,  who  had  a 
lien  for  material  furnished,  and  the  Hen  of 
the  loan  association  secured  by  the  deed  of 
trust. 

The  conclusion  of  the  court  from  the  fore- 
going facts  is  stated  in  the  opinion  as  follows: 

"1.  The  obligatory  character  of  the  contract 
of  the  Anglo-American  Savings  £  Loan  Asso- 
ciation with  David  M.  Lea  to  advance  him  the 
full  sum  of  $46,600,  to  be  paid  in  installments 
at  certain  stages  in  the  construction  of  his 
bonses,  and  the  record  of  the  conveyance  to 
its  trustees  to  secure  the  same,  before  any 
contract  by  him  let  or  entered  into  for  the 
construction  in  any  particular,  gave  that  mort- 
gage priority  over  ill  liens  for  labor  and  ma- 
terials supplied  to  him  under  his  subsequent 
fontracts  for  construction.  D.  C.  Comp.  Stat 
i  3,  p.  3671;  Moroney's  Appeal,  24  Pa,  378; 
Hoagland  v.  Lowe,  39  Neb.  397,  407. 

"2.  Nor  is  there  anything  in  the  arrangement 
between  Lea  and  his  vendors  and  the  associa- 
tion, contemplating  a  scheme  for  the  purchase 
of  the  property,  and  the  joint  construction  of 


the  buildings  thereon,  that  would  justify  the 
subordination  of  the  mortgages  of  the  former 
to  liena  of  the  furnishers  of  labor  and  mate- 
rials, in  accordance  with  the  doctrine  of  such 
cases  as  Bohn  Mfg.  Co.  v.  Knounze,  30  Neb. 
719,  726,  12  L.  B.  A.  33,  and  Henderson  v. 
Connelly,  123  HI.  98.  And  that  doctrine  need 
not,  therefore,  be  either  approved  or  denied. 

"3.  Although  Uie  loan  was  obtained  for  the 
express  purpose  of  erecting  the  houses  ac- 
cording to  plans  and  specificationa  submitted 
with  the  application  therefor,  there  la  nothing 
in  the  nature  of  the  contract  or  in  its  terras 
that  made  it  obligatory  upon  the  association 
to  see  that  the  money  advanced  thereunder 
was  applied  to  payments  for  labor  and  material 
furnished  in  tiie  construction.  Hence,  pay- 
ments made  to  Lea,  after,  as  well  as  before, 
notice  of  the  claims  due  the  appellees,  and 
the  filing  of  their  liens,  were  in  discharge  of 
the  contract  of  the  association  and  brought  it 
under  no  liability  to  them.  Moroney's  Appeal, 
24  Pa.  873;  Bogers  r.  Central  Loan  &  T. 
Co.,  49  Neb.  676;  Patrick  Land  Co.  v.  Leaven- 
worth, 42  Neb.  715. 

"4.  The  right  to°  recover  the  amount  of 
money  retained  by  the  association  from  the 
last  installment  cannot  be  enforced  in  favor 
of  the  mechanic's  lienholders  by  virtue  of  any 
declared  trust,  or  one  to  be  implied  from  the 
terms  and  conditions  of  its  contracts  alone. 
From  the  proposition  that  the  association  was 
under  no  obligation  by  virtue  of  its  contract 
to  see  to  the  application  of  the  money  ad- 
vanced, the  conclusion  necessarily  followi: 
that  from  the  mere  promise,  no  matter  how 
binding,  to  advance  Lea  the  full  sum  of  $46,500, 
no  trust  was  impressed  upon  the  part  thereof 
retained  by  the  association,  in  favor  of  the 
holders  of  mechanics'  liens  any  more  than  in 
favor  of  Lea's  creditors  generally." 

We  are  therefore  constrained  to  hold  that 
the  lien  of  Carson-Newman  College,  by  virtue 
of  its  recorded  mortgage,  is  superior  to  Uiat 
claimed  by  the  defendants  who  famished 
materials. 

All  other  questions  in  this  case  were 
settled  by  the  decree  of  the  Court  of  Civil 
Appeals  and  none  of  them  are  before  this 
court  for  review.  The  record  shows  that  the 
entire  amount  of  this  $12,000  was  advanced 
by  Carson-Newman  College  to  Bostwick,  and 
the  balance  of  $16,000,  secured  by  the  deed  of 
trust,  represents  the  original  purchase  price 
of  the  land,  and  therefor  the  petitioner, 
Carson-Newman  College,  is  entitled  to  en- 
force its  lien  for  the  full  amount  thereof  with 
interest  and  attorneys'  fees  and  the  same 
constitutes  a  prior  Hen  to  the  lien  of  the 
mechanics. 

With  the  modifications  Indicated  by  this 
opinion,  the  decree  of  the  Court  of  Civil 
Appeals  is  afiirmed  and  the  cause  remanded 
to  the  chancery  court  of  Jefferson  county  for 
further  proceedings  not  Inconsistent  here- 
with. 
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V.  OONTINKNTAIi  CASUALTY  CX).  83^ 

(115  B.W.) 

"If  the  insured  sliall  sustain  loss  of  life  by 
suicide  or  self-destruction,  while  either  sane  or 
insane,  and  such  loss  of  life  shall  result  within 
90  days  of  the  injury  causing  it,  the  company 
will  pay  one-tenth  of  said  principal  sum." 


CASUAL. 


Nov. 


1.  Inturanos  «=9646(7)— 'Pleading  «=at36— 
Burdei  of  proof  as  to  auleido  held  on  plain- 
tlff. 

Where  petition,  in  action  on  accident  pol- 
icy, alleged  that  insured's  death  was  caused 
through  "purely  accidental  means,  by  accidental- 
ly falling  out  of  a  window,"  the  averment  of 
the  answer  that  death  was  "due  to  suicide  and 
self-destruction,"  in  connection  with  tender  of 
the  sum,  less  than  the  full  policy  amount,  for 
which  insurer  was  liable  in  case  of  suicide,  was 
equivalent  to  a  mere  denial  that  death  was 
caused  through-  accidental  means,  so  that  the 
burden  was  on  plaintiff  to  prove  death  through 
accidental  means,  rather  than  by  suicide,  and, 
while  the  presumption  against  suicide  cast  the 
burden  of  going  forward  with  the  evidence  on 
defendant,  when  defendant  introduced  evidence 
and  all  the  facts  as  to  the  death  were  before  the 
jury,  the  presumption  against  suicide  had  no 
further  purpose  to  serve,  and  the  burden  of 
proving  accidental  death  rested  on  plaintiiti  as 
it  had  at  the  inception  of  the  trial. 

2.  Appeal  and  error  •=>882(l2)-.Err«r  held 
not  Invited. 

Appellant's  right  to  complain  of  an  instruc- 
tion erroneously  casting  the  burden  of  proof  on 
it  was  not  lost  by  its  thereafter  requesting  and 
the  court's  giving  an  instruction  that  it  was  not 
necessary  for  appellant  to  make  such  proof  be- 
yond a  reasonable  doubt,  but  that  a  preponder- 
ance of  the  evidence  would  suffice;  this  not  be- 
ing invited  error,  but  an  attempt,  after  yielding 
under  protest  to  the  trial  court's  theory,  to 
minimize  the  effect  of  error  in  an  instruction 
given. 

Woodson  and  Blder,  JJ.,  dissenting. 

Appeal  from  St  LonU  Clrcnit  CSourt; 
Uranvlllo  Hogan,  Judge. 

Action  by  Louise  M.  Griffitli  against  tbe 
Continental  Casualty  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

Jones,  Hocker,  Sullivan  &  Angwt,  of  St 
Lonis,  for  appellant. 

Kinealy  ft  Klnealy,  of  St.  Lonis,  for  re- 
spondent 

Abbott,  Faontleroy,  Cnllen  ft  Edwards 
and  Lee  W.  Hagerman,  all  of  St  Lonis,  am- 
id cnrltt. 

BAOLAND,  0.  This  Is  a  snlt  on  a  policy 
of  Insurance  Issned  by  defendant  whereby 
It  among  other  things,  insured  Harry  0. 
Griffith  against  death  suffered  through  pei^ 
sonal  bodily  Injury  effected  directly  and  In- 
dependently of  all  other  causes  through  ex- 
ternal, violent  and  purely  accidental  means. 
It  contained,  however,  this  stipulation: 


The  policy  is  dated  July  8,  1910,  and  br 
reason  of  accumulations  therein  provided 
for,  through  annual  renewals,  the  amount 
payable  under  It  in  1919,  in  case  of  the  In- 
sured's death  through  accidental  means  was 
$15,000.  The  plaintiff  Is  the  beneficiary 
named  therein. 

The  petition,  after  alleging  the  execution 
of  the  policy  and  Its  provisions  as  above  In- 
dicated, except  that  It  made  no  reference  to 
the  stipulation  relating  to  suicide,  stated: 

"That  thereafter  on  the  21st  day  of  AprO. 
1919,  the  said  Harry  C.  Griffith  received  per- 
sonal bodily  injury  effected  directly  and  inde- 
pendent of  all  other  causes  through  external, 
violent,  and  purely  accidental  means  by  acci- 
dentally falling  out  of  a  window  of  a  room  on 
the  second  floor  of  the  St  Lonis  Baptist  Hos- 
pital *  *  *  to  the  ground  beneath,  whereby 
*  *  *  he  suffered  concussion  and  hemorrhage 
of  the  brain,  and  that  as  a  direct  result  of  his 
said  injuries  the  said  Harry  C.  Griffith  died  on 
AprU  22,  1919." 

The  answer  admitted  the  execution  of  tho 
policy.  In  the  terms  and  of  the  teuor  alleg- 
ed, and  the  death  of  Griffith,  but  denied  the 
other  allegations  of  the  petition.  It  further 
averred  that  the  death  of  Griffith  was  due 
to  suicide  and  self-destruction,  that  the  pol- 
icy stipulated  that  in  such  event  the  defend- 
ant's liability  should  be  $1,500  and  no  more^ 
and  that  it  brought  Into  court  and  thereby 
tendered  that  sum.  Plaintiff  filed  a  genera) 
denial  by  way  of  reply. 

Plaintiff's  evidence  In  chief  tended  to  show 
the  facts  as  follows:  On  April  16,  1919,  the 
Insured  was  taken  to  the  City  Hospital  in 
the  city  of  St  Louis,  suffering  from  a  gun- 
shot wound.  Three  days  later  his  wife  had 
him  removed  to  the  St  Louis  Baptist  Hos- 
pital. He  was  assigned  room  18  on  the  sec- 
ond floor  of  the  building.  This  was  a  small 
room,  8  feet  wide  by  12  feet  long,  with  a 
window  in  the  north  eai  overlooking  a  brick 
pavement  immediately  below.  The  door  was 
in  the  south  end  of  the  room,  and  the  bed 
sat  with  the  hoad  against  the  west  wall. 
Kurse  Bridges  was  regularly  In  charge  of 
this  floor,  but  on  Sunday  nlj^t  April  20, 
about  11  o'clock,  she  went  downstairs  for 
night  lunch,  and  during  her  absence  her 
floor  was  taken  charge  of  by  Miss  Sidney  Bell,, 
a  nurse  in  charge  of  an  upper  floor.  When 
Miss  Bridges  left,  Griffith  was  In  bed,  with 
the  door  of  his  room  open,  but  whether  the 
lower  sash  of  the  window  was  up  or  down 
is  uncertain  from  the  evidence,  and  Miss 
Bell  was  at  a  desk  in  the  hall  on  the  second 
floor.  A  bell  on  the  upper  floor,  of  whldk 
she  was  regularly  in  charge,  called  her  np^ 
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Btalrs  shortly  after  Miss  Bridges  wont  to 
lunch.  She  answered  this  call,  and  when 
she  came  back  to  the  second  floor  the  door 
of  Griffith's  room  was  closed.  She  opened 
the  door  and  found  him  dressed  In  a  bath- 
robe, sitting  in  a  chair  smoking  In  front  of 
the  window,  the  lower  sash  of  which  was 
raised.  She  stood  in  the  doorway  and  asked 
him  to  go  back  to  bed.  He  refused,  saying 
that  he  wanted  to  smoke  and  could  not  do 
it  in  bed.  She  said  that  If  he  would  go  back 
to  bed  she  would  raise  his  head  and  he  could 
then  smoke ;  but  he  said  "No,"  that  it  choked 
him.  She  stepped  inside  the  room  and  still 
insisted  upon  him  going  back  to  bed,  and  he 
continued  to  refuse  and  asked  her  to  go  out 
and  close  the  door,  as  it  created  a  draft 
When  she  stepped  Into  the  room,  GrifDtb  got 
up  out  of  his  chair  and  turned  facing  her, 
with  hl8  back  to  the  window,  and  upon  his 
still  refusing  to  return  to  bed  she,  tn  her 
own  words,  started  over  to  "set  Mm  In  the 
bed,  and  he  sat  out  of  the'  window."  She 
ran  to  him,  and  grabbed  hold  of  bis  bathrobe 
as  he  went  out,  and  be  reached  up  bis  bands 
towards  her.  She  then  let  go  of  the  bath- 
robe and  got  blm  by  the  ankle,  and  held 
him  there  for  a  time,  with  bis  body  dangling 
down.  While  in  that  position  she  saw  two 
men  across  the  street  and  called  to  them  to 
knock  on  the  basement  windows  of  tbe  hos- 
pital to  call  the  other  nurses.  One  of  tbe 
men  tried  to  climb  up  on  a  lower  window 
and  reach  blm,  but.  Miss  Bell's  strength  giv- 
ing away,  she  let  go  her  hold  on  Griffith's 
nnkle,  and  he  fell  to  tbe  pavement  below, 
suffering  fractures  of  bis  jawbone  and  a 
hemorrhage  of  the  brain.  He  was  immedi- 
ately picked  up  and  carried  back  to  bis  room 
in  the  hospital,  where  he  died  from  the  in- 
juries received  from  the  fall,  in  the  early 
hours  of  Tuesday,  April  22. 

Defendant's  evidence  tended  to  show  that 
Griffith  was  suffering  from  tuberculosis,  and 
on  that  account  despondent;  that  he  bad 
previously  threatened  self-destruction  be- 
cause of  bis  physical  condition;  that  the 
gunshot  wound  that  was  the  occasion  for 
sending  blm  to  the  hospital  was  Intentional- 
ly self-inflicted;  that,  owing  to  the  width 
of  tbe  window  sill  and  the  limited  height 
to  which  tbe  lower  sash  was  raised,  be  could 
not,  by  sitting  down  In  the  window,  or  by 
attempting  to  do  so,  have  fallen  through  the 
opening  without  a  voluntary  effort  on  his 
part  directed  to  that  end ;  and  that,  having 
failed  in  his  previous  effort  at  self-destruc- 
tion, he  intentionally  "sat  out  of  tbe  win- 
dow" for  tbe  purpose  of  ending  his  life. 

In  rebuttal,  plaintiff  introduced  evidence 
tending  to  controvert  that  of  defendant. 

Among  others,  the  court  gave  at  plaintiff's 
instance  the  following  Instruction: 

"Instruction  I.  The  court  Instructs  the  Jury' 
that,  if  they  believe  from  the  evidence  that  on 
or  about  the  21st  day  of  April,  1919,  Harry  C. 
Griffith  fell  oat  of  a  window  in  a  room  on  the 


second  floor  of  the  St.  Lonis  Baptist  Hospital 
to  the  ground  below,  and  that  be  thereby  sus- 
tained abrasions  of  his  skin,  fractures  of  the 
bones  of  his  head,  and  hemorrhage  of  the  brain, 
which  caused  his  death  on  AprU  22,  1919,  then 
your  verdict  must  l>e  in  favor  of  the  plaintiff 
for  $16,000,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  September  2, 
1019,  unless  you  believe  from  tbe  evidence  that 
said  Harry  C.  Griffith  intentionally  threw  him- 
self out  of  the  window  with  the  intent  and  pur- 
pose of  killing  himself,  and  the  ooiirt  further 
instructs  the  jury  that  the  'burden  is  upon  the 
defendant  to  prove  hy  a  preponderance  of  the 
evidence  that  said  Barry  O.  Griffith  inten- 
UonaUy  threw  htmself  from  the  windoio  loith 
th«  intent  and  purpose  of  kWing  himself.'' 

The  defendant  requested  Instructions  YH 
and  XI  as  follows: 

"Instruction  VIL  The  jury  are  instructed 
that  it  is  not  necessary  for  the  defendant  to 
prove  beyond  a  reasonable  doubt  that  the  death 
of  tbe  insured,  Harry  C.  Griffith,  was  due  to 
suicide;  a  preponderance  of  the  evidence  will 
suffice.  Hence,  if  the  jury  find  from  the  evi- 
dence that  tbe  death  of  the  insured  was  dne 
to  a  fall  from  a  window,  and  if  upon  a  pre- 
ponderance of  the  evidence,  under  aU  the  facts 
and  circumstances  in  proof,  the  jury  believe 
that  such  fall  was  intentional  on  the  part  of 
the  insured,  then  their  verdict  should  be  for 
the  plaintiff  only  in  the  sum  of  $1,500,  with 
interest  at  6  per  cent  per  annum  from  the 
date  the  plaintiff  demanded  payment  under 
the  policy." 

"Instruction  XI.  He  court  instructs  the 
jury  that  under  th^  terms  of  the  policy  In  suit 
the  defendant  is  only  obligated  to  pay  the 
plaintiff  the  sum  of  |1,500  in  case  of  the  death 
of  the  insured  by  suicide  or  self-destmction, 
and  that  before  the  plainUif  can  recover  a 
larger  sum  she  must  have  proven  iy  a  prepon- 
derance or  greater  weight  of  the  testimony  that 
the  death  of  the  insured,  Barry  O.  Oriffith, 
was  due  to  accidental  meant,  and  unless  she 
has  so  proven  the  jury  vhII  return  a  verdict 
for  the  defendant;  and  in  this  connection  the 
court  instructs  the  jury  that  tiie  death  of  the 
insured,  if  found  to  be  due  to  snidde  or  self- 
destruction,  was  not  death  by  accidental  means 
within  tbe  meaning  of  tbe  contract  of  insur- 
ance or  of  this  instruction." 

The  court  refused  XI,  but  gave  VIL  The 
verdict  and  judgment  were  for  plaintlfl.  De- 
fendant appeals. 

[1]  Appellant  complains  that  (Jie  trial 
court,  by  giving  plaintiffs  Instmctioii  I  and 
refusing  Its  Instruction  XI,  Improperly  cast 
upon  It  tbe  burden  of  proving  that  tbe  in- 
sured's death  was  not  effected  througb  acci- 
dental means.  As  said  by  respondent's  coun- 
sel in  their  brief: 

"There  is  no  room  (or  any  conclusion  as  to 
Griffith's  death,  except  that  it  was  either  ac- 
cidental or  suicidal." 

If  It  was    accidental.  It  was  not  salddal, 
or.  If  suicidal.  It  was  not  accidental;  but  it 
was  either  the  one,  or  the  other.    Was  tbe  . 
burden  on  the  plaintiff  to  show  by  the  great- 
er weight  of  the  evidence  that  tbe  Insured's 
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death  was  caused  by  acddental  means,  or 
was  It  upon  defendant  to  show  that  he  com- 
mitted suicide?  In  order  to  determine  what 
the  Issue  was  and  who  had  the  affirmative, 
the  pleadings  must  be  looked  to.  The  peti- 
tion alleges  that  Griffith's  death  was  direct- 
ly caused  through  "purely  accidental  means 
by  accidentally  falUng  ont  of  a  window," 
The  answer  averred  that  his  death  "was  due 
to  suicide  and  self-destruction."  This  aver- 
ment was  equivalent  merely  to  a  denial 
that  the  Insured's  death  was  caused  through 
accidental  means  by  accidentally  falling  out 
of  a  window.  It  did  not  assert  that  his 
death  came  within  some  exception  of  the 
policy  tor  which  defendant  was  not  liable; 
nor  did  it  tender  an  affirmative  defense  in 
any  sense.  If  the  petition,  in  properly  de- 
claring on  the  policy,  had  predicated  liabil- 
ity of  defendant  merely  on  the  death,  of  the 
Insured,  and  the  defendant  had  by  its  an- 
swer sought  to  limit  its  liability  under  the 
policy  by  setting  up  a  particular  manner  of 
death,  the  answer  ^vould  to  that  extent  have 
set  up  an  affirmative  defense.  But  it  was 
necessary  for  the  petition  to  allege,  as  it 
did,  that  Insured's  death  was  caused  by  ac- 
cld«ital  means,  and,  as  stated,  the  answer 
denied  that  It  was  so  caused,  with  an  inci- 
dental admission  of  liability  to  the  extent 
of  $1,500  on  the  ground  that  the  insured  had 
committed  suicide.  The  Issue  would  have 
been  Just  the  same,  had  the  answer  been  a 
general  deniaL 

That  the  insured's  death  was  effected 
through  accidental  means  was  the  one  essen- 
tial fact  upon  which  defendant's  liability 
could  be  predicated;  it  was  affirmed  by 
plalntlfl  and  denied  by  defendant;  it  Is  ele- 
mentary, therefore,  that  the  burden  was  up- 
on her  to  establish  this  fact  by  the  greater 
weight  of  the  evidence.  Plaintiff  undertook 
this  burden,  and  by  her  evidence  showed 
that  the  body  of  the  Insured  passed  out  of 
the  window  and  dropped  to  the  pavement 
below,  under  circmnstances  so  equivocal, 
that  it  would  have  been  extremely  difficult 
for  the  triers  of  fact  to  have  determined 
from  them  alone  whether  Insured  involun- 
tarily, or  Intentionally,  "sat  out  of  the  win- 
dow"— ^In  other  words,  whether  his  death 
was  accidental,  or  whether  it  was  the  re- 
sult of  an  act  intentionally  done  by  him,  for 
the  purpose  of  ending  his  life.  Notwith- 
standing, this  proof,  aided  by  the  presump- 
tion arising  from  the  love  of  life,  was  suffl- 
doit  to  make  out  for  plaintiff  a  prima  facie 
case,  and  thereupon  the  burden  of  going  for- 
ward with  the  evidence  devolved  upon  de- 
fendant. Defendant's  evidence,  epitomized 
in  the  preceding  statement,  tended  to  show 
that  the  insured  intentionally  precipitated 
himself  from  the  window.  With  the  facts 
all  before  the  Jury,  the  presumption  against 
suicide  had  no  further  procedural  purpose  to 
serve.  The  burden  of  proving  accidental 
death  still  rested  up<ui  plaintiff,  as  it  had 


from  the  inception  of  the  trial.  We  have 
recently  had  occasion  to  point  out  the  dif- 
ference between  the  burden  of  proof  in  its 
strict  sense  and  the  burden  of  going  forward 
with  the  evidence.  Downs  v.  Horton,  230 
S.  W.  103,  lOa  It  is  unnecessary  to  again 
elaborate  upon  these  long-established  and 
well-recognized  distinctions. 

As  the  burden,  under  the  pleadings,  was 
upon  plalntlfl  to  show  by  the  greater  weight 
of  the  evidence  that  the  Insured  came  to  bis 
death  through  accidental  means,  the  refusal 
of  defendant's  Instruction  XI  was  error. 
Brunswick  v.  Insurance  Co.,  278  Mo.  154,  213 
S.  W.  50,  7  A.  L.  H.  1213 ;  Laessig  v.  Trav- 
elers' Protective  Ass'n,  169  Mo.  2S0,  69  S. 
W.  469;  WhiUatch  v.  Casualty  Co.,  149  N. 
Y.  45,  43  N.  £].  405.  And  as  there  was  no 
burden  upon  the  defendant,  under  the  plead- 
ings, to  show  in  what  manner  or  by  what 
means  the  insured  came  to  bis  death,  wheth- 
er by  suicide  or  otherwise,  the  giving  of 
piaintifTs  instruction  I  was  likewise  error. 

[2]  Respondent  insists  that,  as  appeUanjt 
asked  and  the  court  gave  instrncti<m  VII, 
which  conceded  that  the  burden  was  upon 
defendant  to  prove  that  Griffith's  death  was 
due  to  suicide,  appellant  Is  in  no  position  to 
now  complain  of  the  giving  of  plaintiff's  in- 
struction I.  In  response  to  this,  appellant 
says  that  after  the  court,  over  its  objection 
and  exception,  had  given  plaintiff's  Instruc- 
tion I,  putting  upon  it  the  burden  of  show- 
ing that  the  insured  intentionally  fell  out 
of  the  window,  and  had  refused  Its  instruc- 
tion XI,  which  would  have  told  the  Jury 
that  the  burden  of  showing  that  Griffith's 
death  was  caused  by  accidental  means,  it 
then  asked  and  the  court  gave  Instruction 
VII,  to  the  effect  that  it  was  not  necessary 
that  defendant  prove  that  the  death  of  the 
insured  was  due  to  suicide  beyond  a  reason- 
able doubt — a  preponderance  of  the  evidence 
sufficing.  The  record  does  not  show  in  ex- 
press terms  the  order  in  which  the  instruc- 
tions were  asked  and  ruled  upon,  but  It  does 
not  stand  to  reason  that  appellant  would 
have  asked  the  court  to  give  XI,  if  it  had 
first  asked  and  the  court  had  given  VII,  or 
that  it  would  have  asked  for  both  at  the  same 
time.  The  only  rational  conclusion  to  be 
drawn  from  the  premises  is  that  appellant 
asked  VII,  after  I  had  been  given  and  XI 
refused,  as  it  says.  Under  such  circum- 
stances it  did  not  invite  the  error,  but,  yield- 
ing under  protest  to  the  theory  of  the  trial 
court,  did  the  best  it  could  to  minimize  the 
effect  of  the  erroneous  Instruction  already 
given.  Bailey  v.  Kansas  City,  189  Mo.  503, 
513,  87  S.  W.  1182. 

Appellant  also  assigns  error  on  rulings  of 
the  trial  court  in  excluding  evidence  offered 
by  it  But  It  is  so  wholly  Improbable  that 
defendant,  on  another  trial,  will  have  Just 
cause  of  complaint  in  that  respect,  we  deem 
unnecessary  to  review  them. 

For  the  error  pointed  out  In  the  giving 
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and  refusing  of  Instructions,  tbe  judgment 
is  reversed,  and  the  cause  remanded. 

SMALL  C,  concurs. 
BROWN,  C.,  dissents. 

PER  CURIAM.  The  foregoing  opinion  of 
RAGLAND,  C,  Is  adopted  as  the  opinion  of 
the  court 

All  concur  (JAMES  T.  BLAIR,  0.  J,  in 
result),  except  WOODSON  and  ELDER,  JJ., 
who  dissent. 


ZINI  V.  TERIMINAL  R.  ASS'N  OF  ST.  LOUIS. 

(No.  21726.) 

(Supreme  Court  of  Missouri,  la  Banc. 
Nov.  30,  1921.) 

Trial   «=9t9l  (8)— Instruction   held  srroneous, 
as  assuming  trainmen  did  not  use  ordinary 
eare  to  avoid  striking  plalntlir. 
In  an  action  against  a  terminal  railroad 
company  for  injuries  to  an  express  employ^, 
run  over  by  a  train  after  he  had  stumbled  on  the 
track,  an  instruction  hypothesizing  the  fact  that 
he  was  so  situated  at  a  time  when '  those  in 
charge  of  the  train,  "had  they  been  exercising 
ordinary  care,"  could  have  discovered  his  situ- 
ation in  time  to  stop  the  train,  etc.,  was  ei*- 
roneous,  as  assuming  that  those  in  charge  of 
the  train  did  not  use  ordinary  care. 

James  T.  Blair,  C.  J.,  and  David  B.  Blair,  J., 
dissenting. 

Appeal  from  St  I^uls  C^cuit  (^urt; 
George  H.  Shields,  Judge. 

Action  by  Felice  Zlnl  against  tbe  Terminal 
Railroad  Association  of  St  Louis.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Ibis  suit  was  Instituted  in  tbe  circuit  court 
of  the  city  of  St  Louis  by  the  plaintiff 
against  the  defendant  to  recover  damages  for 
personal  injuries  sustained  by  the  alleged 
negligence  of  tbe  latter.  Tbe  pleadings  are 
not  questioned,  so  we  will  not  notice  them 
further.  Counsel  for  respondent  malse  a  very 
fair  statement  of  the  case,  so  we  will  adopt 
tbe  same  substantially  as  our  statement  of 
the  case,  which  Is  as  follows: 

This  is  an  action  for  damages  brought  by 
Felice  Zini  against  the  Terminal  Railroad  As- 
sociation of  St.  Louis  for  the  loss  of  his  right 
arm.  He  was  run  over  by  a  passenger  coach, 
which  was  at  the  time  being  pushed  by  an 
engine  of  the  Terminal  Railroad  Association  on 
the  13th  day  of  April,  1917.  This  accident  oc- 
curred when  Felice  Zini  was  a  minor,  about 
19  years  of  age.  This  suit  was  originally 
brought  by  next  friend,  but  on  tbe  day  of  the 
trial,  the  plaintiff  having  reached  his  majority, 
the  court  granted  its  permission  to  the  plain- 
tiff to  continue  his  action  in  his  own  name, 
leaving  off  all  reference  to  the  next  friend  pre- 
viously appointed  for  the  purpose  of  the  suit 


Plaintiff  was  employed  by  the  Adams  Express 
Company  when  he  received  his  injury. 

The  Adams  Express  Company,  together  with 
the  Wells  Fargo  Express  Company  and  tbe 
American  Express  Company,  had  on  the  day  of 
the  accident  their  freight  platforms  adjacent  to 
Union  Station  and  along  the  Terminal  Railroad 
Association  railroad  traciis.  The  Terminal 
Railroad  Association  had  part  of  its  tracks 
running  on  either  side  of  the  express  companies' 
platforms.  Subways  were  used  for  the  trans- 
portation of  express  paduges  from  the  Termi- 
nal Railroad  Association  in  Union  Station  to 
the  different  express  companies  adjacent  to 
Union  Station,  and  whenever  tbe  express  com- 
panies had  deliveries  to  be  made  to  the  Ter- 
minal Railroad  Association  in  Union  Station, 
it  would  do  so  by  using  trucks  which  were 
pushed  through  the  subway  connecting  the  ex- 
press companies  underground  with  the  Termi- 
nal Railroad  Association  in  Union  Station. 

It  was  customary  and  permissible  for  express 
company  employes,  when  desirous  of  going  to 
Union  Station  for  packages  or  trucks,  that  they 
walk  through  the  railroad  yards  and  thereby 
save  a  great  deal  of  time  .getting  to  their  des- 
tination. The  yards  near  the  express  company 
platforms,  and  in  fact  throughout,  were  well 
illnmmed,  in  order  that  expressmen  could  read 
written  matter  on  the  various  packages.  The 
accident  occurred  within  a  few  feet  of  one  of 
the  Wells  Fargo  Company  express  platforms, 
and  was  vntnessed  by  George  Richardson,  an 
employ^  of  the  Wells  Fargo  Kxpress  Company, 
who  was  at  the  time  engaged  in  assorting  ex- 
press matter  on  the  freight  platform.  The 
plaintiff  previous  to  the  stumbling  and  falling 
had  been  walking  alongside  this  track  No.  34 
and  approaching  signal  bridge  No.  7,  tbe  point 
at  which  he  fell.  The  direction  he  was  going 
was  in  a  northerly  direction,  following  track 
No.  34.  The  testimony  of  George  Richardson 
was  that  he  saw  Zini  stumble  and  fall  when 
the  nearest  coach  of  the  train  of  cars  was  about 
even  with  the  lower  or  southern  Wells  Fargo 
platform  (there  being  two  Wells  Fargo  plat- 
forms along  the  track)  a  distance  of  about  160 
feet;  that  the  cars  were  moving  at  the  rate  of 
about  6  miles  per  hour  and  that  the  cars  could 
be  stopped  easily  in  10,  12  or  at  the  most  15 
feet;  that  the  plaintiff  was  lying  on  the  track, 
oblivious  to  his  danger;  that  he  (Richardson) 
hollered,  but  before  he  could  get  down  to  him 
another  train  coming  out  of  Union  Station  go- 
ing south  stopped  on  the  track  between  the 
track  No.  34,  the  track  that  Zini  was  hurt  on, 
and  the  platform  upon  which  Richardson  was 
standing;  that  he  (Richardson)  ran  through 
the  doorways  of  the  train  going  south  and 
jumped  down  on  the  next  track,  where  Zini 
was  hurt  Switchman  W.  J.  Feder,  who  was 
a  switchman  on  the  coach  that  ran  over  plain- 
tiff, testified  that  the  train  was  actually  stopped 
within  20  feet 

At  the  moment  the  accident  occurred,  the 
plaintiff  was  en  route  to  Union  Station,  where 
he  was  instructed  by  the  Adams  Express  Com- 
pany to  obtain  a  truck,  and  as  he  was  nearing 
signal  bridge  No.  7  on  track  No.  34,  which  was 
opposite  and  about  the  width  of  two  tracks 
away  from  the  Wells  Fargo  Express  Company's 
platform,  where  witness  Richardson,  heretofore 
mentioned,  was  standing,  he  stumbled  and  fell. 
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and  was  lying  on  tke  rail  when  some  pasaen- 
Rcr  coaches,  being  pnslied  by  an  engine  of  the 
defendant,  ran  over  him,  crushing  and  mangling 
his  right  arm  in  such  a  manner  that  it  was 
afterwards  necessary  to  amputate  It.  It  was  ad- 
mitted by  counsel  for  defendant  that  at  the 
place  where  Zini  was  injured  all  of  the  em- 
ployes of  the  different  express  companies,  In- 
cluding the  Adams  Express  Company,  that  the 
plaintiff  was  working  for,  used  these  yards  day 
and  night  in  walking  to  and  fro,  and  that  the 
public  gcnrrally  used  these  yards,  which  were 
open  and  unfenced,  walking  back  and  forth  at 
any  time  that  they  desired,  and  that  the  compa- 
ny knew  that  their  yards  were  being  used  by  the 
express  company  employes  and  the  public  with- 
oat  objection  or  protest,  and,  in  fact,  it  was  nec- 
essary for  the  express  company  employes  to  use 
the  yards  in  the  manner  in  which  the  plaintiff 
was  at  the  time  he  was  hurt,  in  order  to  ef- 
ficiently and  expeditiously  carry  on  the  busi- 
ness between  the  express  companies  and  the 
Terminal  Railroad  Association. 

The  following  is  a  stipulation  agreeing,  be- 
tween respondent  and  appellant,  that  respond- 
ent may  as  an  additional  abstract  of  record  in- 
sert a  blueprint  of  a  plat  with  its  exact  size, 
that  was  used  before  the  jury  at  the  trial  of  the 
case,  in  lieu  of  the  diminutive  photograph  of 
the  Plaintiff's  Exhibit  A,  on  page  11  of  appel- 
lant's abstract  of  record,  and  respondent  bai 
inserted  the  blueprint  herein  mentioned,  and  it 
will  be  found  in  the  back  part  of  his  brief. 

Wo  have  carefully  considered  the  exhlMts 
filed  In  the  case,  but  they  are  too  elaborate 
to  set  out  in  this  statement  of  the  case.  The 
court  gave  the  following  Instruction  for  the 
plaintiff  over  the  objections  and  exceptions 
of  defendant 

"The  court  instructs  the  Jury  that  if  you  find 
and  believe  from  the  evidence  that  plaintiff 
was  struck  and  injured  by  the  train  mentioned 
in  the  evidence,  and  if  yon  find  and  believe  from 
the  evidence  that  prior  thereto  he  became  and 
was  in  a  position  of  imminent  peril  of  being 
struck  by  the  said  train,  and.  if  you  find  and 
believe  from  the  evidence  tbat  the  plaintiff  was 
unaware  of  his  peril,  and  unable  to  extricate 
himself  therefrom  [and  if  you  find  and  believe 
'from  the  evidence  that  he  was  so  situated  at  a 
time  when  those  ia  charge  of  the  train,  had 
they  been  exercising  ordinary  care,  could  have 
discovered  his  situation  in  time,  with  the  ap- 
pliances and  means  at  hand  and  with  safety 
to  those  upon  the  said  train,  to  have  stopped 
the  said  train  before  striking  the  plaintiff,  but 
that  they  negligently  failed  to  discover  him  and 
his  situation  in  time  to  so  stop  the  train,  and 
by  reason  thereof  struck,  ran  over,  and  in- 
jured the  plaintiff.l  then  your  verdict  should 
be  for  the  plaintiff,  even  though  you  find  that 
tbe  plaintiff  himself  was  negligentiy  upon  or 
near  the  said  track,  if  you  so  find."  (The 
brackets  appearfaig  in  the  instruction  are  ours.) 

J.  L.  Howell  and  S.  P.  McChesney,  both 
of  St.  Tx>uls,  for  appellant 

Sidney  Thorne  Able  and  Charles  P.  Noell, 
both  of  St.  Louis,  for  respondent. 

WOODSON,  P.  3.  (after  stating  the  fiicts 
as  above).    There  are  three  objections  lodged 


by  counsel  for  appellants  against  the  instruc- 
tion above  quoted,  and  first  it  Is  contended 
that  tbe  words  contained  In  brackets  assume 
and  tell  the  jury  that  the  defendant  was 
guilty  of  negligence.  In  our  opinion  that 
contention  is  well  grounded.  The  same  char- 
acter of  Instruction  was  before  this  court  In 
the  case  of  Glaser  v.  Rothschild,  221  iio. 
180,  loc.  clt  208-205,  120  S.  W.  1,  loc.  cit 
9  (22  L.  R.  A.  [N.  S.]  1046.  17  Ann.  Cas.  676), 
where  it  was  said : 

"1.  The  first  error  urged  against  the  ruling 
of  the  trial  court  regards  instruction  numbered 
1  given  on  behalf  of  respondent  That  instme- 
tion,  in  substance,  told  the  Jury  that  if  they 
believed  that  at  the  time  of  the  injury  the 
basement  was  suffidentiy  light  to  enable  a  per- 
son with  average  eyesight  to  easily  see  the  pit 
into  which  jdaintiff  fell,  and  that  if  they  further 
believe  'that  had  plaintiff  been  in  the  exercise 
of  ordinary  care  he  would  have  detected  the  de- 
pression and  would  have  avoided  falling,'  then 
the  finding  should  be  for  the  defendant  The 
objection  is  directed  to  that  portion  of  the  In- 
stmction  embraced  in  quotation  marks.  Coun- 
sel for  appellant  insists  th&t  the  quoted  words 
assume  that  his  client  did  not  exercise  ordinary 
care  to  avoid  falling  into  the  elevator  pit  and 
were  tantamount  to  telling  the  jury  to  find  for 
respondent. 

"The  instruction,  in  substance,  told  tbe  Jary 
that  if  they  believe  'that  bad  plaintiff  been  in 
the  exercise  of  ordinary  care,'  the  injury  wonM 
not  have  occurred.  That  was  equivalent  to 
telling  the  jury  he  could  not  recover,  for  the 
reason  that  by  tellin'g  them  thai  had  he  exer- 
cUed  ordinary  care  he  would  not  have  fallen, 
and  then  assume,  as  the  instmction  does,  that 
he  did  fall,  that  was  tantamount  to  telling  them 
that  he  was  not  in  Uie  exercise  of  ordinary 
care,  else  he  would  not  have  fallen;  or.  in  oth- 
er words,  that  his  fall  was  due  to  lack  of  or- 
ordinary  care.  To  demonstrate:  Suppose  I 
should  say  to  a  man  who  had  fallen  in  the 
street,  llad  yon  exercised  ordinary  care  you 
would  not  have  fallen.'  Clearly  that  would 
have  been  the  same  in  meaning  as  if  I  had  said 
to  him,  'You  fell  because  you  were  not  exer- 
cising ordinary  care.'  The  meaning  of  the 
words  is  too  clear  to  give  rise  for  doubt  or 
room  for  argument  and  under  that  instruction 
all  the  jury  were  required  to  do  in  order  to  find 
for  respondent  was  to  find  the  conceded  fact 
that  appellant  fell  into  the  pit. 

"This  court  has  many  times  held  that  tbe 
mere  fact  that  an  accident  had  occurred  was  no 
evidence  whatever  that  it  was  caused  by  the 
negligence  of  the  defendant  Carvin  v.  St. 
Louis,  151  Mo.  loc.  dt  345;  Yarnell  v.  Rail- 
road, 113  Mo.  570;  Zeis  v.  Brewing  Assoda- 
tion,  205  Mo.  loc.  cit.  663.  And  we  are  unable 
to  see  any  good  reason  for  holding  that  tbe 
same  rule  should  not  be  applied  to  the  plain- 
tiff. The  mere  fact  that  respondent  fell  into 
the  excavation  is  no  evidence  whatever  that  the 
fall  was  due  to  his  failure  to  exercise  ordinary 
care  for  his  safety.  In  legal  effect  the  instruc- 
tion under  consideration  told  the  jury  that  the 
mere  fact  that  respondent  fell  was  condusive 
evidence  that  he  was  not  in  the  exercise  of  or- 
dinary care  at  the  time  of  his  injury,  and  that 
on  that  account  he  could  not  recover. 
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"A  gimilar  Instractioo  to  this  was  siren  by 
the  trial  conrt  in  the  case  of  Coffey  t.  City  of 
Carthage,  186  Mo.  loc.  cit.  583,  which  on  appeal 
to  thig  coart  waa  disapproved  and  held  to  be 
reversible  error.  That  instruction  read  as  fol- 
lows: The  court  instructs  the  jury  that  if  yon 
believe  from  the  evidence  that  at  the  time  of 
the  injury  the  plaintiff  was  carelessly  and  neg- 
ligently walking  along  the  edge  of  the  stone 
wallc  mentioned  in  the  evidence,  and  failing  to 
use  ordinary  care  in  paying  attention  to  where 
she  was  walking,'  etc.,  then  she  could  not  re- 
cover. In  discussing  that  instruction,  this 
court,  among  other  things,  said:  "While  the 
instruction  may  impliedly  cover  the  law  ap- 
plicable to  the  facts  of  the  case,  yet,  in  its  pres- 
ent form,  it  is  subject  to  the  criticism  that  it 
assumes  that,  if  plaintiff  bad  exercised  a  rea- 
sonable degree  of  care  and  caution,  she  could 
have  discovered  the  defect  or  hole  in  the  side- 
walk and  thereby  avoided  the  injury.'  The  in- 
struction in  the  Coffey  Case  is  less  obnoxious 
to  the  rale  against  assuming  facts  to  be  true 
which  are  disputed  than  is  the  instruction  un- 
der consideration. 

"We  are  therefore  of  the  opinion  that  the  in- 
struction was  erroneous  and  should  not  have 
been  given.  It  is  {"UBsingly  strange  that  able 
counsel  will  ask,  and  that  learned  courts  will 
continue  to  give,  this  class  of  instructions,  when 
they  have  been  so  frequently  disproved  by 
this  court.  If  it  was  not  for  the  constant  giv- 
ing of  this  class  of  instructions  by  the  trial 
court,  the  appeals  to  this  court  would  be  greatly 
diminished  in  number." 

While  the  opinion  quoted  from  was  taken 
from  a  separate  opinion  of  tbe  writer  in 
that  case,  yet  such  has  always  been  the  low 
of  this  state,  and  it  is  Immaterial  that  it  is 
a  question  from  a  separate  opinion.  The 
instruction  given  assumes  that  those  In 
charge  of  the  train  did  not  exercise  ordinary 
care  at  the  time  of  the  Injury. 

There  are  other  errors  lodged  against  the 
same  instruction,  but  they  can  be  eliminated 
at  the  next  trial. 

For  the  error  above  mentioned,  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  another  trial. 

All  concur,  except  JAMES  T.  BLAIRv  O. 
J.,  and  DAVID  E.  BLAIR,  J.,  who  dissent 


STATE  ex  rel.  CONTINENTAL  INS.  CO.  v. 
REYNOLDS  et  al^  Judges.    (No.  22626.) 

(Supreme  Court  of  Missouri,  in  Banc. 
Nov.  30,  1921.) 

I.  Certiorari  €=364( I)— Province   of  Supreme 
Court  Is  to  Inquire  whether  Inferior  court, 
upon  facts  founit  by  It,  announced  a  conclu- 
sion of  law  contrary  to  last  previous  ruling 
of  Supreme  Court. 
In  certiorari,  the  province  of  the  Supreme 
Court   is   to   consider  whether,   on  the   facts 
found  in  the  opinion  of  the  inferior  court,  it 


announced    some   conclusion  of  law  contrary 

to   the   last   previous   ruling  of   the  Supreme 

Court  upon  the  same,  or  a  similar,  state  of 
facts. 

2.  Certiorari  ®=364(t) —Supreme  Conrt  will 
not  extend  Inquiries  beyond  opinion  of  In- 
ferior court  and  any  pleading,  Instruction, 
or  written   Instrument   referred  to  therein. 

In  certiorari,  the  Supreme  Court  will  not 
extend  its  inquiry  beyond  the  opinion  of  the 
inferior  court  and  any  pleading,  instruction,  or 
written  instrument  referred  to  therein. 

Certiorari  by  the  State  of  Missouri,  on 
the  relation  of  the  Ck>ntinental  Insurance 
(Company,  against  Hon.  George  D.  Reynolds 
and  others.  Judges  of  the  St  Louis  Court  ot 
Appeals,  to  review  the  decision  of  the  St. 
Louis  Court  of  Appeals  and  quash  its  judg- 
ment in  American  Paper  Products  Company, 
Respondent  against  Continental  Insurance 
Ckmipany,  Appellant,  225  S.  W.  1029.  Writ 
quashed. 

Leahy  &  Saunders,  of  St  Louis  (Walter  H. 
Saunders,  of  St  Louis,  of  cotmsel),  for  re- 
lator. 

Leonard,  Sibley  &  McRoberts  and  Shepard 
Barclay,  all  of  St  Louis,  for  respondents. 

ELDER,  J.  This  Is  a  proceeding  in  which 
relator  seeks  by  writ  of  certiorari  to  review 
the  decision  of  the  St  Louis  Court  of  Appeals 
and  quash  the  judgment  entered  by  that 
court  In  the  case  of  American  Paper  Products 
(Company,  Respondent,  v.  Continental  Insur- 
ance Company,  Appellant  (relator  herein) 
225  S.  W.  1029. 

The  action  brought  was  upon  an  Insurance 
policy  issued  by  relator  to  the  aforesaid  re- 
spondent, American  Paper  Products  Com- 
pany, insuring  its  stock  in  trade  against  all 
direct  loss  or  damage  by  sprinkler  leakage, 
except  as  provided  in  the  policy;  sach  pro- 
viso being  as  follows,  to  wit: 

"This  company  shall  not  be  liable  for  loss 
by  fire,  however  caused;  nor  for  loss  resulting 
from  the  leakage  of  water,  if  such  leakage  is 
caused  directly  or  indirectly  by  fire;  nor  for 
such  loss  due  to  stoppage  or  interruption  of 
any  woric  in  plant  unless  liability  for  such  loss 
is  specifically  assumed  herein ;  nor  for  los» 
caused  hi/  lightning  (whether  fire  ensues  or 
not),  cyclone,  tornado,  windstorm,  earthquake, 
esplosion  or  blasting  •  •  •  nor  for  less- 
caused  directly  or  indirectly  by  the  fall  or 
collapse  of  any  building  or  any  part  thereof, 
unless  such  fall  or  collapse  is  caused  by  the 
accidental  leakage  of  water  from  automatic 
sprinkler  system,  or  the  tanks  supplying  it" 
(Italics  ours.) 

The  case  was  tried  before  a  Jury,  in  the 
circuit  court  for  Lincoln  county,  and  a  ver- 
dict was  returned  in  favor  of  the  Paper  Prod- 
ucts Company  for  the  amount  of  damage 
claimed,  to  wit  $1,754.71,  and  for  attorney's 
fees  and  damages  for  vexatious  delay.    After 
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a  remittitur  of  the  items  for  attorney's  fees 
and  damages  for  delay,  judgment  was  en- 
tered for  ?1,TO4.71.  Upon  appeal  to  the  St 
Iionls  Court  of  Appeals,  this  Judgment  was 
alllrmed. 

The  facts  In  the  case  are  thus,  stated  Id 
the  opinion  of  the  Court  of  Appeals: 

"Plaintiff  maintained  at  its  plant  an  engine 
and  boiler  room  in  a  one-story  frame  building, 
in  the  basement  of  which  was  stored  the  paper 
stock  that  was  damaged  by  water.  The  build- 
ing was  equipped  with  an  automatic  sprinkler 
system,  the  sprinkler  pipes  being  about  one 
foot  below  the  ceiling,  which  was  twelve  feet 
from  the  floor.  At  a  certain  degree  of  beat 
the  sprinkler  heads  open,  and  under  pressure 
water  flows  from  the  pipes  and  floods  the  build- 
ing, thereby  extinguishing  the  fire.  About 
three  feet  from  the  steam  boiler  which  was 
situated  in  this  boiler  room,  and  under  the 
floor  of  the  boiler  room,  embedded  in  the 
ground,  was  what  is  termed  a  'hot-well,'  the 
top  thereof  being  about  one  foot  under  the 
surface.  This  hot-well  is  connected  with  the 
boiler  by  a  pipe  and  is  also  connected  with  the 
sewer,  its  object  being  to  change  the  water 
in  the  boiler,  letting  the  impurities  of  the  wa- 
ter  that  settle  in  the  bottom  of  the  bofler  &ow 
out  through  the  hot-well  into  the  sewer.  This 
hot-well  is  constructed  of  iron  and  steel,  baT- 
ing  a  steel  top  one-half  inch  thick  and  thirty 
inches  in  diameter,  and  which  is  fastened  to 
the  flanges  of  the  hot-well  by  means  of  nine 
iron  bolts  one-half  inch  thick,  the  said  top 
weighing  from  150  to  200  pounds. 

"In  the  early  morning  o£  February  20,  1916, 
this  150  or  200  pound  steel  top  of  the  hot-well 
suddenly  left  its  position,  breaking  and  tearing' 
away  nine  one-half  inch  iron  bolts,  passed 
through  the  floor  of  the  building,  on  through 
the  roof  thereof,  tearing  a  hole  five  feet  in 
diameter,  and  landed  upon  a  railroad  track 
some  thirty-flve  to  fifty  feet  away. 

"Plaintiff's  expert  witness  testified  on  cross- 
examination  that  it  would  require  a  pressure 
of  403,000  pounds  to  release  the  top  of  this 
hot-well.  In  its  course  upward  it  broke  the 
heavy  timbers  of  the  roof  and  also  one  of  the 
water  pipes  of  the  sprinkler  system,  which  im- 
mediately started  the  flow  of  water  resulting 
in  the  damage  to  plaintiff's  property.  The  ac- 
cident is  explained  by  expert  witnesses  for 
the  plaintiff  and  also  for  the  defendant  as  be- 
ing caused  by  the  cocks  in  the  pipe  connecting 
the  boiler  with  the  hot-well  being  suddenly 
opened  and  thereby  allowing  hot  water  from 
the  boiler  to  be  rushed  with  terrific  power 
through  the  pipe  into  the  hot-well,  the  water 
io  the  boiler  being  at  a  high  temperature  with 
a  terrific  power  of  steam  behind  it.  The  water 
in  the  hot-well  being  cool,  and  this  volume  of 
hot  water  from  the  boiler  being  suddenly  forced 
into  the  cold  water  caused,  according  to  de- 
fendant's witnesses,  an  explosion.  By  plain- 
tiff's expert  witness  it  is  called  a  water  ham- 
mer, which,  in  his  opinion,  might  result  in  the 
cover  of  the  hot-well  being  forced  from  its 
position,  which  wafi.  termed  by  the  witness  a 
rupture." 

Relator,  in  its  petition  for  our  writ,  and 
In  Its  brief,  presents  various  matters  wherein 
it  claims  that  the  opinion  of  the  Court  of 


Appeals  conflicts  with  controlling  decisions 
of  this  court     These,  with  the  particulars 
pertinent  thereto,  we  shall  discuss  in  the 
course  of  the  opinion. 
I.  Relator  contends  that — 

The  Court  of  Appeals  "incorrectly  construed 
the  term  'cause,'  as  applied  to  the  exception 
in  the  sprinkler  leakage  policy,  exempting  the 
company  from  liability  for  'loss  caused  by  an 
explosion,'  and  erred  in  holding  that,  while  the 
explosion  broke  the  sprinkler  leakage  system 
and  caused  the  water  to  flow  therefrom  and 
damage  plaintiff's  goods,  the  explosion  was 
not  the  proximate  cause  of  the  loss." 

As  relevant  to  this  contention,  and  as  de- 
finitive of  the  term  "proximate  cause,"  learn- 
ed connsel  for  relator  dte  Dickson  v.  Omaha 
&  St  Louis  R.  B.  Co.,  124  Ma  loc.  dt  149, 
27  S.  W.  476,  25  L.  R.  A.  320,  46  Am.  St  Rep. 
429;  Kane  v.  Mo.  Pacific  Ry.  Co.,  251  Ma 
loc.  dt  27, 157  S.  W.  644 ;  Bellows  v.  Travel- 
ers' Ins.  Co.,  203  S.  W.  978 ;  Fetter  et  al.  v. 
FldeUty  ft  Casualty  Co.,  174  Ma  256,  73  S.  W. 
592,  61 1*  R.  A.  459,  97  Am.  St.  Rep.  560 ;  and 
I'rlsbie  T.  FldeUty  &  Casualty  Co.,  133  Ma 
App.  loc.  dt  32-35,  112  S.  W.  1024. 

That  portion  of  the  opinion  of  the  Court  of 
Appeals  which  is  pertinent  to  the  error  as- 
signed is  as  follows: 

"The  policy  provided  that  the  company  shall 
not  be  liable  for  loss  (1)  by  fire,  however 
caused;  (2)  nor  for  loss  resulting  from  a  leak- 
age of  water,  if  such  leakage  is  caused  direct- 
ly or  indirectly  by  fire;  (3)  nor  for  loss  due 
to  stoppage  of  work,  etc.;  (4)  nor  for  loss 
caused  by  lightning,  cyclone,  explosion,  etc.; 
(5)  nor  for  loss  caused  directly  or  indirectly 
by  invasion,  insurrection,  riot,  etc.;  (0)  nor 
for  loss  by  theft;  (7)  nor  for  loss  caused  di- 
rectly or  indirectly  by  the  neglect  of  the  in- 
sured to  use  all  reasonable  means  to  save  and 
preserve  the  property;  (8)  nor  for  loss  caus- 
ed directly  or  indirectly  by  the  falling  or  col- 
lapse of  any  building,"  etc. 

"It  should  be  noted  that  the  part  of  the  ex> 
ception  relied  on  and  standing  alone  is  an 
exemption  from  loss  caused  by  an  explosion, 
and  not  an  exemption  from  loss  resulting  from 
leakage  of  water  caused  directly  or  indirectly 
by  an  explosion.  If  the  clause  read:  'Nor  for 
loss  by  leakage  of  water  caused  directly  or 
indirectly  by  explosion,'  there  would  be  no 
doubt  of  defendant's  exemption  from  liability 
under   the  admitted  facts  of  the  case. 

"While  it  is  true  that  an  insurance  contract 
like  other  contracts,  is  construed  so  as  to 
give  effect  to  all  of  its  provisions,  if  possible, 
and  its  terms  are  accepted  in  their  plain  and 
ordinary  sense,  it  is  equally  true  that  in  con- 
struing exceptions  inserted  in  the  policy  by 
the  company  which  attempt  to  exempt  it  from 
certain  specified  risks,  such  exceptions,  in  the 
event  of  doubt,  are  to  be  construed  strictly 
against  the  insurer.  Laker  v.  Royal  Ins.  Co., 
95  Mo.  App.  353,  75  S.  W.  705;  Joyce  on  In- 
surance  (2d  Ed.)  p.  679.  Likewise,  in  the 
event  of  an  ambiguity  in  the  language  used  to 
limit  the  liability  of  the  insurer,  the  language 
is  to  be  construed  in  favor  of  the  insured  and 
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against  the  insurer.  Bcnsbaw  t.  Ins.  Co.,  108 
Mo.  611,  15  S.  W.  945,  23  Am.  St  Kep.  904. 

"Bearing  these  rules  in  mind,  is  it  dear  that 
it  was  intended  that  the  policy  should  not 
cover  the  loss  by  leakage  of  water  caused  by 
an  explosion,  when  it  provided  'nor  for  loss 
caused  by  explosion'?  Shall  the  law  by  im- 
plication write  into  the  exception  the  words  'by 
leakage'  preceding  the  woi-d  'cause'?  We  think 
not.  When  the  company  exempted  itself  in 
the  same  paragraph  of  exceptions  from  loss  by 
fire,  it  Tjery  plainly  stipulated  against  'loss  by 
fire,  however  caused,  and  from  loss  resulting 
from  the  leakage  of  water,  if  such  leakage  is 
caused  directly  or  indirectly  by  fire.'  But  when 
it  came  to  the  exemption  on  account  of  an  ex- 
plosion, all  reference  to  leakage  is  omitted,  and 
the  language  used  is  'nor  for  loss  caused  by 
an  explosion.' 

"Having  in  mind  the  rules  of  construction 
in  such  cases,  .we  think  this  exemption  only 
covered  such  loss  as  the  plaintiff's  goods  suf- 
fered directly  by  the  explosion,  and  not  th« 
loss  by  leakage  of  water  that  followed  the 
explosion,  although  such  leakage  of  water  was 
caused  by  the  explosion. 

"We  are  without  authority  in  this  state,  but 
similar  provisions  in  policies  have  been  thus 
constmed  in  other  jurisdictions." 

11]  VoUowing  the  latest  rulings  of  this 
coart,  and  as  preliminary  to  a  consideratloii 
of  the  question  presented  by  relator,  we  hold 
that  it  is  not  our  province  to  determine  wheth- 
er the  Court  of  Appeals  erred  in  Its  applica- 
tion of  rales  of  law  to  the  facts  stated  in  its 
opinion,  but  only  whether  upon  those  facts 
it  announced  some  conclusion  of  law  con- 
trary to  tbe  last  previous  ruling  of  this  court 
upon  tbe  same  or  a  similar  state  of  facts. 
State  ex  rel.  American  Packing  Co.  v.  Beyn- 
olds  et  al.,  230  S.  W.  642,  decided  by  this 
court  en  banc  on  April  30,  1921,  our  number 
22290,  not  yet  [officially]  reported ;  State  ex 
rel.  Peters  v.  Reynolds  et  aL,  214  S.  W.  loc. 
cit.  122;  State  ex  rel.  Mechanics'  Amer.  Natl. 
Bank  V.  Sturgis  et  al.,  276  Mo.  659,  208  S.  W. 
loc.  dt.  462;  Majestic  Mfg.  Co.  t.  Reynolds 
et  al.,  186  S.  W.  1072. 

Proceeding  to  an  examination  of  the  cases 
cited  by  relator  in  support  of  its  insistence, 
we  find  that  Dickson  v.  Omaha  &  St  Ia.  R.  R. 
Co.,  supra,  involves  the  liability  of  defendant 
for  tbe  death  of  its  engineer,  caused  by  the 
collision  of  the  train  with  a  bull  which  had 
come  on  the  track  throng  a  defect  in  the 
company's  right  of  way  fence,  such  defective 
fence  being  held  to  have  been  the  proximate 
cause  of  tbe  accident  Kane  v.  Missouri  Pa- 
cific Ry.  Co.,  supra,  was  a  suit  for  personal 
injuries  alleged  to  have  been  sustained 
through  tbe  derailment  of  an  engine  upon 
which  plaintiff  was  acting  as  i>ilot.  The  rul- 
ing there  announced  was  to  the  effect  that  to 
establish  that  the  absence  of  splashers  in  the 
tank  of  the  tender  and  of  side  bearings  In 
the  front  trucks  was  the  proximate  cause  of 
the  derailment  of  tbe  engine,  it  must  have 
ai^eared  wltb  reasonable  certainty  that  if 


they  had  been  present  the  deraOmait  would 
not  have  occurred,  and  the  burden  was  on 
plaintiff  to  show  that  fact.  Bellows  v.  Trav- 
elers' Ins.  Co.,  supra,  holds  that  where  an  in- 
sured, in  good  health,  was  severely  beaten  1^ 
footpads  in  September,  1912,  and  there  was 
evidence  that  the  internal  effects  of  the  beat- 
ing caused  kidney  trouble,  which  progressed 
until  he  died  In  June,  1913,  the  jury  were 
justified  In  finding  that  death  resulted,  di- 
rectly and  independently  of  all  other  causes, 
from  the  effect  of  the  injuries  received.  Fet- 
ter et  aL  V.  Fidelity  &  Casualty  Cto.,  supra, 
holds  that  where  an  insured  in  attempting  to 
close  a  window  lost  his  equilibrium  and  was 
thrown  against  a  chair,  causing  a  rupture  of 
a  kidney,  from  which  rupture  was  produced  a 
hemorrhage  which  caused  death,  and  an  au- 
topsy revealed  a  canoerooa  conditiim  of  the 
kidney,  it  was  tax  the  jury  to  decide  whether 
the  cancerous  condition  resulted  from  tbe 
rupture  or  whether  the  rupture  would  not 
have  occurred  had  there  not  been  a  previous 
weakened  cancerous  condition  already  ex- 
isting. Frisbie  v.  Fidelity  &  Casualty  Co, 
supra,  is  not  reported  as  tited. 

It  is  obvious  that  none  of  these  cases  In- 
volve facts  analogous  to  the  facts  stated  in 
the  opinion  of  the  Court  of  Appeals  under 
review.  It  Is  equally  obvious  that  the  rulings 
In  those  cases  in  no  way  conflict  with  the 
conclusions  of  law  announced  by  the  Court 
of  Appeals.  Nor  from  our  investigation  do 
we  find  any  case  wherein  we  have  declared 
the  law  on  facts  similar  to  those  here  pres- 
ent. Accordingly,  it  follows  that  we  are  not 
called  upon  to  determine  whether  the  views 
of  the  Court  of  Appeals,  as  quoted,  are  cor- 
rect or  incorrect;  therefore  the  point  made 
is  ruled  against  relator. 

II.  Relator  further  urges: 

First,  that  "the  plaintiff  was  permitted  to 
shift  its  position  in  the  appellate  court  from 
the  position  taken  by  its  pleadings  and  evi- 
dence in  the  trial  court  to  the  effect  that  there 
was  no  explosion,"  contrary  to  Dougherty  v. 
Gangloff,  239  Mo.  loc.  cit  660,  144  S.  W.  434, 
and  Henry  Co.  v.  Citizens'  Bank,  208  Mo.  loe. 
cit.  226,  106  S.  W.  622,  14  L.  B.  A.  (N.  S.) 
1052.  Second,  that  "the  effect  of  the  decision 
of  the  Court  of  Appeals  is  to  deprive  relator  of 
its  property  without  due  process  of  law,  and 
to  deny  it  the  equal  protection  of  the  law, 
contrary  to  section  SO  of  artide  2  of  the  Con- 
stitution of  Missouri,  and  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  and  to  impair  the  obligation  of  the 
contract,  contrary  to  section  10,  article  1,  of 
tite  federal  Constitntion." 

[2]  In  SO  far  as  the  opinion  of  the  Court 
of  Appeals,  or  any  matter  referred  to  there- 
in. Is  concerned,  these  contentions  are  but 
abstract  propositions  presented  as  suggestive 
of  an  appeal  or  writ  of  error,  rather  than  a 
writ  of  certiorari.  We  are  not  referred  to 
any  passage  of  the  opinion  wherein  the  shift- 
ing of  positions  by  plaintiff  is  indicated  or  ad- 
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verted  to,  nor  does  an  examination  of  the 
opinion  disclose  liow  any  constitutional 
question,  state  or  federal.  Is  presented  or  in- 
Tolred.  While  there  has  been  some  dlrerslty 
of  opinion  among  the  members  of  this  conrt 
as  to  the  scope  of  our  review  in  certiorari 
proceedings  when  directed  against  the  Courts 
uf  Appeal,  we  have  not  extended  our  Inquiry 
beyond  the  opinion  and  any  pleading,  In- 
struction, or  written  instrument  referred  to 
therein.  State  ex  reL  Kansas  City  v.  EHUson, 
2S1  Mo.  667.  220  S.  W.  408;  State  ex  reL 
Hayes  v.  Ellison  et  al.,  191  S.  W.  loc.  dt  68; 
State  ex  rel.  Heine  Safety  Boiler  Co.  t.  Kob- 
ertson  et  al.,  188  S.  W.  loc.  dt  102.  Mani- 
festly, therefore,  the  errors  suggested  by  re- 
lator are  not  for  our  consideration. 

In  passing  upon  the  various  matters  urged 
by  relator,  we  have  adhered  to  the  functions 
of  a  writ  of  certiorari  as  declared  by  this 
conrt  in  its  latest  pronouncements.  Much 
that  Is  pressed  upon  our  attention  Is  beyond 
our  sphere  of  authority,  when  measured  by 
the  remedy  sought  to  be  invoked. 

Our  conclusion  is  that  the  writ  in  this  case 
was  improvidently  granted  and  should  be 
quashed.    It  Is  so  ordered. 

All  concur. 


LAYCOCK  V.  UNITED  RY8.  CO.  tf 

ST.  LOUIS.   (No.  iseso.) 

(Snpreme  Court  of  Missouri,  in  Bane.     Nov. 
80,  1921.) 

1.  Carriers  ®=>298(l)— Passenoer,  to  recover 
for  Injnrles  from  Jerk  while  riding  on  car, 
must  allege  and  prove  it  was  nnnsnal  and  ex- 
traordinary. 

A  street  car  passeoger,  sning  for  Injuries 
sustained  from  the  jerk  of  tiie  car  while  he  was 
riding  thereon,  and  was  not  getting  on  or 
alighting,  must  allege  and  prove  that  the  jerk 
was  unusual  or  extraordinary. 

2.  Carriers  «s»3l4(2)  —Petition  bold  to  aaffl- 
eiently  allege  Jerk  was  nnusual  and  extraordl- 
■ary. 

In  a  street  car  passenger's  action  for  Inju- 
ries, a  petition  alleging  that  the  car  moved  with 
a  sudden  and  unexpected  jerk,  pulling  the  car 
forward  with  such  force  as  to  throw  some  one 
in  the  inside  of  the  car  against  the  door,  break- 
ing the  glass,  and  causing  it  to  strike  plaintiff 
in  the  eyes  and  face,  sufficiently  alleged  that 
the  jerk  was  an  extraordinary  and  unusual 
movement  of  the  car. 

3.  Carriers  «=932l  (23)— Instruction  following 
allegations  of  petition  held  to  sufficiently  re- 
qaire  finding  that  jerk  was  unusual. 

Where  the  petition  In  a  street  car  passen- 
ger's action  for  injuries  alleged  that  the  car 
was  moved  with  a  sudden  and  unexpected  jerk, 
and  with  such  force  as  to  throw  some  one 
against  the  door,  breaking  It,  and  causing  the 
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glass  to  strike  plaintiff  in  the  face,  an  instruc- 
tion hypothesising  such  facta  sufficiently  re- 
quired a  finding  that  the  jerk  was  unusual  and 
extraordinary. 

4.  Damages  «=s>2l  6  (8)— Petition  field  not  to 
limit  future  earnings,  and  hence  Instruotion 
was  not  roquired  to  do  so. 

In  an  action  for  Injuries-,  a  petition  alleging 
that  prior  to  the  injury  plaintiff  earned  an  av- 
erage of  $6  a  day,  and  since  the  injury  had  been 
unable  to  attend  to  his  business,  and  had  lost 
his  earnings,  and  that  his  earning  power  had 
been  permanently  impaired,  and  be  would  con- 
tinue to  lose  the  earnings  of  bis  business,  and 
be  permanently  unable  to  follow  his  former 
business,  or  any  other  business,  did  not  limit 
the  loss  of  future  earnings  to  (6  a  day,  and 
hence  an  instruction  on  damages  was  not  erro- 
neous for  failing  to  so  limit  such  eaminga. 

5.  Damage*  ®=>2i6(8)— Instruction  not  erre- 
■aotts  because  not  limiting  damages  to  those 
shown  hy  evidence. 

Where  the  petition  alleged  that  plaintiff, 
prior  to  the  Injury,  was  earning  an  average  of 
$5  a  day,  bat  the  evidence  showed  he  earned 
only  $i  a  day,  an  Instruction  to  consider  the 
reasonable  value  of  plaintiff's  time  which  the 
jury  might  believe  from  the  evidence  plaintiff 
had  lost,  etc.,  was  not  erroneous  because  not 
limiting  the  recovery  for  lost  earnings  or  time 
to  $4  a  day,  as  it  must  be  presumed  that  the 
jury  obeyed  their  oaths  and  followed  the  evi- 
dence without  being  so  instructed. 

6.  Appeal  and  error  «=>2I 6(2)— Generality  «f 
Instrnotlon  as  to  measure  of  damages  not  re- 
versible error  unless  speoMo  Instructions  re- 
qnosted. 

The  generality  of  an  instruction  on  the 
measure  of  damages  in  personal  Injury  suits 
does  not  constitute  reversible  error  unless  de- 
fendant asked  instructions  specifically  pointing 
out  the  proper  lines  of  limitation  for  the  Jury 
to  follow. 

7.  Damages  «=>2I6(3)— Instruotion  as  to  loss 
of  timeliot  erroneous  as  allowiaa  double  dam- 
ages. 

In  an  action  for  injuries,  an  instruction  to 
consider  the  reasonable  value  of  plaintiff's  time 
which  tbe  jury  might  believe  be  had  lost  as  a 
direct  result  of  the  injury,  whether  Us  earning 
capacity  had  been  reduced  as  a  direct  result  of 
such  injuries,  etc.,  was  not  erroneous  as  allow- 
ing double  recovery,  loss  of  time  and  loss 
of  earning  capacity  not  constituting  distinct 
items  of  loss,  but  in  common  acceptation  being 
the  same  thing. 

8.  Damages  9=>  173(2)— Testimony  of  one  sell- 
ing brooms  as  to  average  profits  not  Inadmis- 
sible. 

That  one  selling  brooms  on  orders  taken  by 
him,  without  having  any  storeroom,  was  in 
business  alone,  and  kept  no  books,  and  could 
not  tell  precisely  the  net  profits  of  his  work  or 
business,  did  not  render  his  earnings  too  specu- 
lative for  recovery  in  an  action  for  injuries  or 
render  his  testimony  that  his  net  profits  or 
earnings  would  average  ^100  a  month  or  about 
^  a  day  inadmissible. 


«a»For  ntlier  caaea  s«e  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  blgest*  aad  ladeza 
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9.  Evidence  <8=>47l  (24)— Teetlmoiiy  that  Jerk 
of  car  was  Insufflclent  to  throw  man  down 
held  admissible. 

Testimonj  that  an  alleged  sudden  jerli  of  a 
street  car  was  not  enough  to  oTerbalance  a 
man,  or  throw  him  down,  objected  to  as  a  con- 
clusion, was  admissible  as  properly  descriptire 
of  the  force  of  the  jerk. 

10.  Appeal  and  error  <&=3l058(2)— Exolasion  of 
testlnony  harmless  where  praotloally  the 
same  evidence  already  given. 

The  exclusion  of  testimony  that  an  alleged 
sudden  jerli  of  a  street  car  was  not  enough  to 
overbalance  a  man  or  throw  him  down  was  not 
reversible  error  where  the  witness  had  previ- 
ously testified  without  objection  that  there  wag 
no  unusual  or  extraordinary  jar  or  jerli,  es- 
pecially where  the  question  was  not  objected  to 
until  after  it  was  answered,  and,  though  the  ob- 
jection was  sustained,  the  answer  waa  not 
stricken  ont. 

11.  Damages  <S=3 1 32(1 4)— Verdict  for  $5,000 
for  injury  to  face  and  eyes  held  not  excessive. 

Where  there  was  evidcjnce  that  plaintiff,  in- 
jured by  glass  striking  him  in  the  face  and  eyes, 
was  53  years  old,  and  bad  good  sight  and 
straight  eyes  before  the  accident,  and  that  by 
reason  of  the  accident  one  eye  was  turned  so 
that  he  had  but  little  sight,  and  could  not  read 
with  it,  and  that  he  was  disfigured  and  in  a 
state  of  severe  pain  up  to  the  time  of  the  trial, 
a  verdict  for  $5,000  was  not  bo  excessive  as  to 
indicate  that  the  jury  were  not  governed  by  the 
weight  of  the  evidence,  though  there  was  evi- 
dence for  defendant  that  plaintiff's  eyes  were 
defective  before  the  accident,  and  that  the  ac- 
cident did  not  cause  the  conditions  com- 
plained of. 
Oraves  and  Elder,  JJ.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 

Action  by  Josephua  A.  Laycock  against  the 
United  Railways  Company  of  St  Louis. 
From  a  judgment  for  plaintiff,  defendant  ap- 
pealed to  the  St  Loula  (3<mrt  of  Appeals, 
which  reversed  the  judgment  (227  S.  W.  883), 
and  certified  the  case  to  the  Supreme  Court 
Judgment  of  the  circuit  court  affirmed. 

Albert  D.  Nortonl,  Charles  W.  Bates,  T.  B. 
Francis,  and  Thomas  Bond,  all  of  St.  Louis, 
for  appellant. 

Sale  &  Frey  and  Fanntleroy,  (Mullen  &  Hay, 
all  of  St  Ixjuls  (Ralph  T.  Finley  and  Irl  B. 
Bosenblum,  both  of  St  Louis,  of  counsel),  for 
respondent 

SMALL,  0.  I.  This  case,  a  suit  for  per- 
sonal injuries  claimed  to  have  been  received 
by  plaintiff  as  a  passenger  from  a  sudden 
jerk  of  defendant's  car,  was  tried  In  the 
circuit  court  of  the  city  of  St  Louis.  Judg- 
ment was  rendered  for  plaintiff,  and  defend- 
ant appealed  to  the  St  Louis  Court  of  Ap- 
peals, which  certified  the  case  to  this  court 
for  final  determination,  because  said  Court  of 
Appeals  deemed  its  decision  herein  contrary 


to  the  decision  of  the. Kansas  City  Court  at 
Appeals  in  Campbell  t.  C^hillicothe,  176  Mo. 
App.  436,  on  the  Instruction  on  the  measure 
of  damages  given  for  the  plaintiff. 

{1]  IL  First,  as  to  whether  the  petition 
tails  to  state  a  cause  of  action,  and  does  not 
allege,  in  substance,  that  the  plaintiff  was 
injured  by  an  unusual  or  extraordinary 
movement  or  jerk  of  the  car:  It  is  true,  as 
contended  by  appellant,  that  in  this  case 
the  plaintiff,  being  safely  upon  the  car  as  a 
passenger,  and  not  claiming  to  have  been  in- 
jured while  he  was  getting  on  or  leaving  the 
car,  but  while  he  was  riding  thereon,  in 
order  to  have  a  cause  of  action  against  de- 
fendant must  allege  and  prove  that  the  jerk 
of  the  car  complained  of  was  an  unusual  or 
extraordinary  jerk,  because  all  cars  are  sub- 
ject, in  their  operation,  to  more  or  less  ir- 
reg^ularity  in  movement,  without  any  negli- 
gence on  the  part  of  the  defendant  or  its 
employees  in  charge  of  such  cars. 

[2]  The  petition  alleges  as  follows: 

"Plaintiff  says  that  the  Manchester  car,  upon 
which  he  was  received  as  a  passenger  by  the 
defendant  company,  was  crowded  with  passen- 
gers at  the  time  he  got  on  the  car  at  Jefferson 
and  Chouteau  avenues;  that  all  the  seats  were 
occupied  by  passengers,  and  the  aisle  in  said  car 
was  crowded  with  passengers,  and  the  rear  plat- 
form of  said  car  was  also  crowded.  Plaintiff 
paid  his  fare  as  a  passenger  to  the  conductor  of 
said  car  by  delivering  to  him  the  transfer  ticket, 
and  was  standing  on  the  rear  pUitform  of  said 
car  while  the  car  proceeded  on  its  way  along 
the  usual  route  of  said  car,  and  between  Van- 
deventer  avenue  and  Kingshigbway,  when  the 
defendant's  servants  in  charge  of  said  car  neg- 
ligently and  carelessly  permitted  and  allowed  the 
same  to  move  with  a  sudden  and  unexpected 
jerk,  thereby  pulling  or  driving  the  car  forward 
with  such  force  as  to  throw  some  one  in  the 
inside  of  the  car  against  the  glass  entrance 
door,  breaking  the  glass  therein,  and  causing 
the  same  to  strike  plaintiff  in  the  eyes  and  in 
his  face,  greatiy  injuring  him." 

We  think  these  all^ations  are  suflicient, 
after  verdict,  to  state  a  cause  of  action.  To 
move  a  crowded  electric  street  car  with  a 
sudden  and  unexpected  jerk  with  such  force 
as  to  throw  some  one  Inside  of  the  car 
against  the  glass  entrance  door,  breaking  the 
glass  therein  and  causing  the  same  to  strike 
plaintiff  In  the  eyes  and  in  his  face,  greatly 
injuring  him,  is,  in  substance  and  effect,  to 
allege  facts  showing  an  extraordinary  and 
unusual  movement  of  such  a  car.  The  cases 
cited  by  learned  counsel  for  appellant  of 
jerks  of  no  greater  force  than  alleged  in  the 
petition,  on  cable  cars  or  freight  trains,  do 
not  apply  to  this  case,  because  there  Is  a  wide 
difference  between  the  jerks  and  lurches  of 
cable  cars  and  freight  trains  necessarily  In- 
cident to  their  operation  and  the  jerks  and 
lurches  incident  to  the  operation  of  an  elec- 
tric street  car.  The  case  cited  of  a  cable 
car— to  wit  Hite  v.  Met  St  Ry.  Co.,  130  Mo. 
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132,  31  S.  W.  262,  32  S.  W.  33,  51  Am.  St 
Rep.  655 — Shows  that  It  was  Impossible  to 
operate  the  cable  car  around  the  Twdfth 
street  loop  In  Kansas  City  without  making 
Irregular  and  violent  jerks  sufficient  to  throw 
a  person  ficom  the  car,  owing  to  the  Impossi- 
bility of  regulating  the  slack  in  the  cable 
and  other  mechanical  devices,  under  the  cir- 
cumstances ther^n  shown.  Obviously,  -^the 
cases  of  Injuries  to  passengers  on  a  freight 
train  by  lurches  In  its  movement,  as  In  Hed- 
rick  ▼.  Railroad,  1S5  Mo.  104,  93  S.  W.  268, 
6  Ann.  Cas.  793,  can  have  no  relevancy  to 
this  case.  Such  violent  Jerks,  as  described 
in  the  petition-  in  this  case,  might  be  usual 
and  ordinary  in  the  operation  of  a  cable  car 
or  a  freight  train,  but,  In  our  Judgment,  not 
ordinary  or  usual,  bat  extraordinary  or  un- 
usual, in  the  operation  of  a  crowded  electric 
street  car.  Electric  street  cars  are  obviously 
much  more  regular,  stable,  and  uniform  in 
their  movements  than  cable  cars  or  freight 
trains. 

We  mle  that  the  iKtition  stated  a  cause  of 
action. 

[3]  III.  Did  plaintiffs  main  instruction  re- 
quire the  Jury  to  And  that  the  jerk  was  un- 
usual or  extraordinary?  Said  instruction 
required  the  Jury  to  And: 

"That  (while)  said  car  was  proceeding  on  its 
way  along  the  usual  route  of  said  car  between 
Vandeveoter  avenue  and  Kingsbighway  defend- 
ant's aervants  in  charge  of  said  car  caused  or 
permitted  said  car  to  be  suddenly  and  violently 
started  and  jerked  forward  with  such  force  as 
to  throw  some  one  who  was  riding  in  the  inside 
of  said  car  against  the  glass  entrance  door,  and 
that  in  so  starting  said  car  forward  (if  yon  so 
find)  said  servants  acted  negligently,  as  that 
term  is  defined  in  another  instruction;  that  the 
glass  was  thereby  broken  from  said  door,  and 
that  some  of  the  glass  stmck  the  plaintilf  in  his 
eyes  and  injured  him — then  your  verdict  will  be 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant" 

This  instmcticm  follows  the  allegations 
of  the  petition,  and,  the  petition  being  suffi- 
cient it  follows  that  this  instruction  Is  also 
sufficient  (if  the  facta  therein  submitted  to 
the  Jury  are  found  to  be  true)  to  constitute 
an  unusnal  and  extraordinary  movement  of 
said  car,  which  rendered  the  defendant  liable 
to  plaintiff  for  any  Injury  he  sustained  there- 
from. It  is  not  denied  that  the  plaintiff's 
evidence  tended  to  show  the  facts  alleged  in 
the  petition  and  hypothecated  in  said  in- 
struction. As  stated  by  the  Court  of  Ap- 
peals in  its  opinion: 

"The  car  in  question  was  of  the  pay-as-you- 
enter  type.  The  plaintiff  boarded  the  car  at 
Jefferson  avenue,  and  on  account  of  the  crowd- 
ed condition  of  the  car  stood  on  the  back  plat- 
form, close  to  the  entrance  door  which  led  from 
the  platform  into  the  body  of  the  car.  Plain- 
tiff testified  that,  when  the  car  arrived  west  of 
Vandeventer  avenue,  and  somewhere  between 
there  and  Kingsbighway,  and  as  he  was  stand- 
ing close  to  this  entrance  door,  the  car  gave  a 
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•  terrific  lurch,  and  that  there  was  a  man  stand- 
ing jQBt  inside  of  the  entrance  door  with  his 
back  towards  the  door  and  about  8  or  10  inches 
from  the  door,  and,  as  the  car  gave  the  lurch, 
it  threw  this  man  backward  off  of  his  feet  caus- 
ing him  to  fall  against  the  glass  in  the  door, 
breaking  it  into  many  fragments,  some  of  which 
fell' into  plaintifTs  face  and  eyes.  Plaintiff  in- 
troduced a  passenger  on  the  car  who  testified 
as  to  the  Inrch,  stating  that  the  car  gave  a 
lurch  and  started  too  fast  throwing  a  man  on 
the  inside  against  the  door,  breaking  the  glass, 
and  cansing  it  to  fall  against  the  plaintiff.  An- 
other witness  for  plaintiff  testified  that  as  the 
car  started  up  suddenly  a  man  inside  was 
thrown  against  the  door,  breaking;  the  glass. 

"Defendant's  evidence  tended  to  show  that 
as  the  street  car  was  going  westwardly  in  the 
usual  manner  and  just  west  of  Vandeventer  av- 
enue, and  while  running  over  a  switch  which 
intersected  the  track,  a  man  was  entering  the 
car  carrying  bundles  in  his  arms,  and  the  bun- 
dles went  against  the  door,  breaking  the  glass; 
that  there  was  no  unusual  movement  of  the 
ear  and  no  sudden  or  unexpected  Jerk,  and  that 
the  only  motion  of  the  ear  was  the  ordinary  mo- 
tion necessarily  incident  to  the  operation  of  the 
street  car  over  the  switch." 

[4]  IV.  Is  plaintiff's  Instruction  No.  3  on 
the  measure  of  damages  erroneous  because  It 
contains  no  limit  as  to  the  amount  of  special 
damages  for  loss  of  earnings?  Said  instruc- 
tion as  to  such  loss  of  earnings  was  as  fol- 
lows: 

"In  estimating  such  damages  to  wliich  plain- 
tiff may  be  entitled,  if  any,  yon  may  take  into 
consideration  •  *  •  the  reasonable  value  of 
plaintiffs  time  which  you  may  believe  from  the 
evidence  the  plahitiS  lost  if  any,  as  a  direct 
result  of  said  injury,  if  any,  whether  his  earn- 
ing capacity  has  been  reduced,  as  a  direct  re- 
sult of  said  injuries,  if  any,  and  what  effect  if 
any,  his  injuries,  if  any,  will  have  on  his  earn- 
ing capacity  in  the  future." 

There  was  no  specific  limitation  In  the  in- 
struction as  to  the  amount  that  might  be  al- 
lowed the  plaintiff  for  his  loss  of  time  and 
loss  of  earning  capacity.  The  allegations  in 
the  petition,  as  to  the  loss  of  earnings,  are  as 
follows: 

"Plaintiff  says  that  prior  to  his  injury  afore- 
said, he  was  engaged  in  the  business  of  buying 
and  selling  brooms  at  wholesale,  and  was  a 
salesman  of  merchandise  to  the  retail  trade, 
and  earned  an  average  of  $5  per  day;  that 
since  his  injury  he  has  been  unable  to  attend 
to  his  business,  and  has  lost  his  earnings;  that 
his  earning  power  has  been  permanently  im- 
paired; that  he  will  continue  to  lose  the  earn- 
ings of  his  business;  that  he  will  be  permanent- 
ly unable  to  follow  his  former  business,  or  any 
other  business." 

It  is  contended  that  this  language  of  the 
petition  limits  both  the  past  and  future  earn- 
ings of  plaintiff  to  $5  per  day.  We  do  not  so 
construe  it.  In  our  opinion,  this  language 
simply  puts  a  limit  on  the  plaintiff's  loss  of 
earnings  prior  to  the  filing  of  the  petition  to 
an  average  of  $5  per  day;  that  there  was  no 
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such  limit  put  or  intended  to  be  put  upca 
til3  future  earnings.  We  agree  to  wbat  was 
said  by  the  St  Louis  Court  ot  Appeals  In 
Jackson  v.  United  Rjs.  Co.,  227  S.  W.  617, 
as  to  a  very  similar  allegation: 

"The  allegation  in  ttie  petition  in  regard  to 
tbe  question  of  sucb  earnings  is  as  follows: 
'Sbe  has  lost  the  earnings  of  her  labor  and  avo- 
cation to  the  date  of  the  filing  of  this  petition, 
to  wit,  in  the  sum  of  $14  per  week,  which  she 
was  earning  at  the  time  of  her  injuries,  and 
will  lose  such  earnings  in  the  future.' 

"Does  that  allegation  limit  the  amount  of 
such  future  earnings  to  $14  per  week?  It  Is 
not  reasonable  to  suppose  that  the  pleader  in- 
tended to  limit  the  lost  future  earnings  to  $14 
a  week,  as  there  was  no  means  of  knowing  how 
much  plaintiff  would  earn  in  the  future.  Nor 
.doeB  the  language  used  in  fact  limit  the  alleged 
loss  to  that  sum.  It  appeared  by  other  allega- 
tions that  the  plaintiff  was  a  skirtmaker,  and 
the  words  'such  earnings  in  the  future'  re- 
ferred to  the  earnings  of  her  labor  and  avoca- 
tion as  a  skirtmaker,  but  not  at  the  rate  of  $14 
a  week,  and  it  is  nowhere  .said  that  such  future 
«amings  will  amount  to  that  sum  or  any  other 
sum.  'Such  earnings'  mean  earnings  of  a  like 
«baracter  as  had  been  earned;  that  is,  earnings 
as  a  skirtmaker. 

"Inasmuch  as  defendant  did  not  in  any  wise 
attack  the  allegation  by  motion,  and  consider- 
ing the  fact  that  pleadings  must  be  taken  in 
their  natural  and  ordinary  meaning,  and  their 
allegation  liberally  construed  (section  1831,  R. 
S.  1900),  especially  after  verdict  and  judgment, 
we  do  not  regard  the  allegation  referred  to  as 
placing  a  limit  of  recovery  on  the  item  of  lost 
future  earnings." 

[5]  There  being  no  limit  fixed  In  the  peti- 
tion as  to  the  loss  of  future  earnings,  said  in- 
struction Is  not  erroneous  so  far  as  it  con- 
cerns future  earnings,  under  all  'the  auth<»- 
Ities.  Nor  was  it  erroneous  as  to  loss  of 
earnings  or  loss  of  time  (which  is  the  same 
thing.  Slaughter  v.  Railroad,  116  Mo.  269, 
28  S.  W.  760),  from  the  time  of  the  injury 
op  to  the  filing  of  the  petition,  because  the 
evidence  was  that  the  plalntifT  earned  only 
%4l  a  day  or  $100  per  month,  which  was  less 
than  $5  per  day,  the  amount  fixed  In  the 
petition. 

In  Shinn  v.  United  Bys.  Co.  248  Mo.  173, 
154  S.  W.  103,  where  the  special  damages 
claimed  in  the  petition  were  greater  than 
the  special  damages  proven  by  the  evidence, 
and  there  was  no  limit  fixed  in  the  instruc- 
tion, this  court,  per  Lamm,  J.,  said: 

"We  will  not  speculate  on  what  the  jury  might 
do,  or  airily  conjecture  this  or  that.  We  stand 
on  the  proposition  that  the  jury  are  presumed, 
absent  anything  to  the  contrary  appearing,  to 
obey  their  oaths  and  bring  in  a  verdict  accord- 
ing to  the  evidence.  Being  men  of  sense,  and 
acting  under  an  oath  freshly  taken,  they  are  en- 
titled to  that  presumption." 

It  is  true  that  in  that  case  it  was  not 
decided  whether  tbe  fact  that  the  evidence 
showed  less  special  damages  and  earnings 
than  specially  alleged  in  the  petition  would 


render  the  generality  of  the  instruction  on 
the  measure  of  damages  free  from  objection 
or  reversible  error,  but  the  court  expressly 
reserved  the  decision  on  that  point  to  some 
future  case  wliich  might  tarn  upon  it  But 
we  think  the  suggestion  of  the  learned  judge 
In  that  case,  that  "we  stand  on  the  proposi- 
tion that  the  jury  wlU  obey  their  oaths  and 
Ami  a  verdict  according  to  the  evidence,"  Is  a 
sound  proposition,  and  that  therefore,  where 
the  evldaice  of  lost  earnings  is  less  than 
the  amount  limited  in  the  petition,  the  jury 
will  be  presumed  to  follow  the  evidence  and 
allow  less  than  is  limited  in  the  petition  for 
such  item  of  damages,  although  there  is  no 
express  limitation  in  the  instructions  other 
than  as  in  this  case.  The  instruction  in 
this  case  limits  the  amount  of  past  and 
future  earnings  the  plaintiff  may  recover  to 
the  reasonable  value  thereof  which  the  jury 
may  believe  and  find  from  the  evidence  plaiu- 
tiO  has  and  will  lose.  If  the  Jury  regard 
their  oatlis  at  all,  they  would  be  guided  by 
said  instruction,  and  obey  the  evidence.  If 
the  jury  would  disregard  their  oaths,  they 
would  also  disregard  the  Instruction,  even  if 
it  contained  a  further  express  limit  as  to 
such  special  damages.  It  Is  only  in  case 
the  amount  of  the  special  damages,  as  shown 
by  the  evidence,  is  or  may  be  greater  than 
the  amount  specified  in  the  petition  that 
there  is  any  necessity  for  inserting  such 
limitations  in  tbe  instruction.  The  cases 
relied  on  by  appellant  do  not  decide  other- 
wise. 

In  the  case  of  Smoot  v.  K.  C,  194  Mo.  613, 
92  S.  W.  363,  it  does  not  appear  that  tbe 
earnings  proved  were  less  than  the  amount 
claimed  in  the  petition.  This  Is  also  true  as 
to  the  case  of  Tinkle  v.  Railroad,  212  Mo. 
446,  110  S.  W.  10S6,  where  the  amount  of 
the  doctor's  bUl  proven  does  not  appear.  In 
the  case  of  Radtke  v.  Basket  &  Box  Co., 
229  Mo.  1,  129  S.  W.  508,  the  petition  limited 
tbe  loss  of  earnings  to  $9  per  week.  But  the 
opinion  does  not  state  the  amount  of  the 
earnings  or  earnings  per  week  which  the 
evidence  tended  to  prove.  In  Flnley  y» 
United  Rys.  Co.,  238  Mo.  6,  141  S.  W.  866, 
the  petition  set  a  limit  of  $3  per  day  as 
the  amount  of  lost  earnings,. whereas  the  evi- 
dence showed  such  lost  earnings  to  be  $3 
to  $5  per  day,  a  greater  amount  than  sued 
for,  and  there  should  have  been  a  limitation 
in  the  Instruction  to  prevent  tbe  plalntUt 
from  recovering  a  greater  sum  than  sued 
for. 

((]  It  is  well-established  law  that  the  gen- 
erality of  an  instruction  on  the  measure  of 
damages  in  personal  injury  suits  does  not 
constitute  reversible  error  unless  tbe  defend- 
ant asks  instructions  specifically  pointing  out 
the  proper  lines  of  limitation  for  the  jury  to 
follow  in  arriving  at  the  amount  of  damages. 
Hoover  v.  St  Louis  Elect  T.  R.  Co.,  227  S.  W. 
loc.  dt  79,  citing  Browning  v.  Railway,  124 
I  Mo.  71,  27  S.  W.  614;  Powell  v.  Railroad. 
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255  Mo.  loc.  dt  456,  164  S.  W.  628,  and  nu- 
merous otber  cases  up  to  and  Including  Sang 
V.  St.  Louis,  262  Mo.  463,  171  S.  W.  347. 

The  Kansas  City  Court  of  Appeals,  fol- 
lowing our  suggestion  In  tbe  Hhlnn  Oase, 
supra,  has  ruled  in  the  following  cases  that, 
where  the  amount  of  the  special  damage 
proven  is  less  than  the  amount  spedfled  in 
the  petition,  It  is  not  reversible  error  for  the 
court  not  to  expressly  limit  In  its  instruc- 
tions the  amount  of  the  special  damages, 
for  the  reason  that  the  Jury  will  be  presumed 
to  follow  their  oaths  and  the  Instructions  of 
the  court  to  allow  no  greater  sum  for  sudi 
damages  than  is  shown  by  the  evidence: 
Campbell  v.  ChllUcothe,  176  Mo.  App.  436, 
162  S.  W.  309:  Summers  t.  Railroad,  187 
S.  W.  125 ;  BeU  v.  United  Rys.  Co.,  183  Mo. 
App.  334,  166  S.  W.  1100;  Morris  ▼.  K.  O. 
Rys.  Co.,  223  S.  W.  784;  Erdmann  v.  United 
Rys.  Co.,  174  Mo.  App.  246,  166  S.  W.  764. 
We  regard  this  doctrine  as  sound  law.  We 
therefore  hold  that  plaintlfl's  instruction  on 
the  measure  of  damages  contains  no  revers- 
ible error,  the  defendant  not  having  asked 
for  any  instructions  limiting  the  amount  of 
earnings  plaintlS  was  entitled  to  recover. 
We  approve  the  ruling  of  the  Kansas  City 
Court  of  Appeals  on  this  subject  in  the 
above-cited  cases,  and  disapprove  the  rulings 
of  tlie  St  Louis  Court  of  Appeals,  holding 
said  instruction  was  erroneous  or  constituted 
reversible  error  In  this  case. 

[7]  y.  Does  Instruction  No.  8  permit  dou- 
ble recovery  for  a  single  loss;  to  wit,  loss 
of  time  and  Impaired  earning  capacity  In 
the  past?  We  think  it  does  not  Loss  of 
time  and  loss  of  earning  capacity  do  not  con- 
stitute separate  and  distinct  items  of  loss. 
In  Slaughter  t.  Railroad,  116  Mo.  loc.  dt 
275,  276,  23  S.  W.  762,  this  court  said: 

"The  distinction  sought  to  be  made  between 
'loss  of  time'  and  'loss  of  earnings  for  that 
time'  does  not  exist  in  law.  The  damages  to  be 
awarded  in  eitber  case  is  the  pecuniary  value  of 
the  time  lost,  and  either  expression  sufficiently 
indicates  the  measure.  In  common  acceptation 
they  are  one  and  the  same  thing." 

So  that  permitting  plaintlfT  to  recover  for 
time  lost  and  reduced  earning  capacity  in  the 
past  does  not  allow  him  a  double,  but  simply 
a  single  recovery  for  such  loss  of  time,  or, 
which  is  the  same  thing,  decreased  earning 
capacity. 

[I]  VI.  Was  error  committed  in  allowing 
evidence  as  to  plaintiff's  loss  of  profits  or 
earnings?  The  evidence  tended  to  prove  that 
the  plaintiff  was  Incapacitated  from  pursu- 
ing, among  other  things,  his  ordinary  avoca- 
tion, which,  prior  to  his  injury,  had  been  that 
of  a  wholesale  dealer  in  brooms  in  a  small 
way ;  that  he  had  purchased  brooms  from  the> 
manufacturers ;  that  he  bad  no  storeroom,  but 
kept  such  brooms  at  his  dwelling  house; 
that  he  went  around  and  took  orders  for 
brooms,  and  then  delivered  them  or  shipped 


them  to  the  purchaser;  that  be  was  in  busi- 
ness alone;  that  be  kept  no  books;  that  be 
had  been  in  such  business  several  years  prior 
to  his  injury,  and  that  his  net  profits  or 
earnings  he  estimated  would  average  $100 
per  month,  or  about  $4  per  day. 

The  appellant  objected  to  the  admission  of 
this  testimony  for  the  reason  that  such  earn- 
ings were  too  speculative;  that  respondent 
k^t  no  books,  and  there  was  no  means  of 
ascertaining  with  reasonable  certainty,  what 
the  net  profits  or  earnings  of  his 'business 
were.  We  do  not  regard  the  objections  to 
this  evidence  well  founded.  In  this  case, 
plaintiff's  losel  was  more  in  the  nature  of 
lost  personal  earnings  than  the  loss  of  the 
profits  of  a  regularly  established  mercantile 
business,  because  he  alone  conducted  his  busi- 
ness, and  its  profits  depended  wholly  upon 
his  ability  to  personally  go  around  and  solicit 
orders  for  and  sell  and  deliver  the  brooms. 
The  mere  fact  that  plaintiff  kept  no  books 
and  could  not  tell  precisely  the  net  profits 
of  his  work  or  business  should  not  derive 
him  of  any  Just  claim  for  loss  of  time  or 
earnings.  This  is  well  illustrated  in  the  case 
of  Devoy  v.  Transit  Co.,  192  Mo.  loc.  dt 
223,  224,  gi  S.  W.  140,  where  the  plalntiffl 
was  an  aged  attorney  who  "thought  his 
earnings  were  in  the  neighborhood  of  $2,500 
a  year  if  he  could  figure  it  up."  But  he 
kept  no  books,  had  no  regular  cUent61e  or 
office,  but  kept  hla  books  and  office  "In  his 
hat,"  and  his  business  was  that  of  assisting 
other  attorneys  to  "settle"  or  "shore  up" 
their  cases.  He,  however,  was  allowed  for 
lost  earnings  such  sum  as  the  Jury  might 
believe  from  the  evidence  he  sustained,  "how- 
ever ambiguous  the  evidence."  This  case 
was  recently  dted  and  approved  by  this  court 
in  Ganz  v.  Railroad,  220  S.  W.  495.  So  it  is 
well  settled  that  in  actions  by  parents  for 
damages  for  the  loss  of  services  or  earnings 
of  minors,  evidence  of  the  minor's  age,  pre- 
vious health,  and  condition  in  life  is  suffi- 
dent  to  enable  the  Jury  to  determine  the 
minor's  earning  capadty  and  the  parent's 
loss,  aided  by  the  knowledge  and  experience 
of  the  Jury.  Meeker  v.  Union  Elect.  Light  & 
Power  Co.,  279  Mo;  574,  216  S.  W.  933. 

So  that  we  must  rule  this  contention 
against  the  appellant. 

[1,10]  VII.  Appellant  furth»  Insists,  that 
the  court  erred  In  refusing  to  admit  certain 
testimony  of  a  witness,  a  passenger  on  the 
car,  as  to  whether  the  Jerk  or  Jar  complained 
of  by  the  plaintiff  was  of  sufficient  force  to 
throw  a  man  down  while  standing  in  the  car. 
The  following  colloquy  took  place: 

"Q.  Please  describe  what  yon  saw  occur  there 
at  that  time.  A.  Well,  a  man  got  in  the  car 
with  a  bundle  in  his  arm,  and  the  car  gave  a 
little  kind  of  a  curve  going  across  the  inter- 
section there,  and  his  bundles  went  against  the 
window. 

"Q.  Was  there  any  violent  Jerking  or  lurch- 
ing of  the  car  at  that  time?    A.  Oh,  no. 
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"Q.  Any  motion  more  than  they  usually 
make?  A.  Only  going  over  the  crognng;  when 
they  go  over  a  double  crossing,  that's  all. 

"Q.  Just  the  ordinary  motion?  A.  It  wasn't 
enough  to  throw  a  man;  that  is,  to  overbalance 
a  man. 

"Mr.  Hay:  Well,  I  object  to  the  conclusion  of 
the  witness. 

"The  Court:  All  right;  the  objection  will  be 
sustained.  (To  which  action  and  ruling  of  the 
court  defendant,  by  his  counsel,  then  and  there 
duly  excepted,  and  still  excepts.) 

"Mr.  Farley:  Q.  Well,  compared  with  the 
way  cars  naually  run  at  such  a  place,  is  that 
how  this  car  ran?  A.  It  ran  very  smooth 
to  me. 

"Mr.  Farley:    Take  the  witness." 

We  think  the  testiinony  waa  admissible 
as  properly  descriptiye  of  the  force  of  the 
Jerk.  Rearden  v.  Railroad,  215  Mo.  134-138, 
114  S.  W.  961.  But  the  testimony  was,  in 
effect,  admitted.  The  question  was  not  ob- 
jected to  until  after  it  was  answered.  It  is 
true,  objection  was  then  made  and  sustained; 
but  the  answer  was  before  the  Jury,  and 
there  was  no  motion  to  strike  it  out,  and  it 
was  not  stricken  out  In  any  event,  we 
should  not  regard  the  error  as  reversible, 
nor  as  affecting  the  merits  of  the  case,  be- 
cause the  witness  had  previously  answered 
without  any  objection  whatever  that  there 
was  no  unusual  nor  extraordinary  Jar  or 
Jerk,  which  completely  covered  the  point  at 
issue. 

[11]  Yin.  In  appellant's  formal  assign- 
ment of  errors  in  its  brief,  one  of  the  errors 
assigned  is  that  the  verdict  was  excessive; 
but,  under  the  beading  in  said  brief  of  points 
and  authorities,  nothing  is  said  at  to  the 
amount  of  the  verdict  In  the  further  argu- 
ment contained  in  the  brief,  hmrever,  the 
verdict  is  referred  to  as  large  and  excessive. 
The  verdict  was  for  $5,000. 

The  plaintiff,  as  to  bis  injuries,  testified: 
That  he  was  53  years  of  age.  Tliat  before 
the  accident  his  sight  in  both  eyes  was  good 
— normaL  That  the  glass  was  broken  into 
almost  Innumerable  fragments,  and  thrown 
right  into  his  face  and  both  eyes.  That  he 
was  almost  "knocked  blind"  with  glass  which 
came  into  his  eyes.  "It  produced  terrific 
suffering.  It  seemed  like  my  eyes  were  being 
almost  cut  out  with  the  glass."  That  he 
immediately  consulted  and  was  treated  by 
an  oculist  but  that  his  right  eye,  by  reason 
of  the  accidmt,  became  turned  to  one  side, 
so  that  be  has  but  little  sight  in  it  He 
cannot  see  ordinary  print  or  even  display 
headlines  with  it  Could  not  read  a  single 
word  with  the  right  eye,  and  the  sight  in 
his  left  eye  had  also  failed  very  much  since 
the  accident  That  he  was  also  disfigured. 
In  that,  whereas  before  the  accident  both 
.of  his  eyes  were  straight  and  In  a  normal 


position  in  his  head,  after  the  accident,  and 
by  reason  thereof,  his  right  eye  had  a  "di- 
vergent strabismus" — that  is,  he  became 
"cock.*yed"  in  the  right  eye.  That  ever  since 
the  accident  up  to. the  tiiiie  of  the  trial,  both 
eyes  had  been  in  a  state  of  severe  pain,  so 
much  so  that  he  never  got  any  rest  "prac- 
tically." "That  is,  insane  pain  at  night  I 
hardly  get  any  sleep  at  all;  and  they  have 
been  sore  and  in  a  very  distressed  condition 
continually;  they  have  been  inflamed  and 
feverish."  ^  He  further  testified  that  after 
the  accident  he  felt  his  right  eye  draw  to 
one  side,  and  has  since  been  unable  to  work. 
Photographs  of  plaintiff,  one  when  be  was  a 
child,  one  when  a  young  man,  and  one  taken, 
as  he  testified,  about  6  or  8  years  before  his 
injury,  showed  that  his  eyes  were  straight 

A  number  of  lay  witnesses  testified  for 
plaintiff  that  his  sight  was  good,  and  that 
his  eyes  were  straight  before  the  accident 
Some  witnesses  testified  for  defendant  to  the 
contrary,  that  plaintiff's  right  or  one  of  his 
eyes,  was  defective  before  the  accident. 
There  was  also  some  dispute  between  the 
expert  testimony  of  the  plaintiff  and  of  the 
defendant  The  plaintiff's  expert  oculist 
testified  that  his  right  eye  might  have  l>een 
diverted  from  its  natural  position  by  the  in- 
juries be  sustained ;  whereas  tbe  defendant's 
expert  oculist  testified  that  he  was  the  oc- 
ulist to  whom  plaintiff  first  went  for  treat- 
ment after  the  accident;  that  he  found  no 
particles  of  glass  or  injury  to  the  right  eye, 
but  that  it  was  diverted  when  plaintiff  first 
came  to  him,  and  the  injuries  he  discovered 
could  not  have  caused  the  diversion  of  his 
right  eye.  Bat  it  was  shown  that  some 
years  previously  this  witness  had  been  the 
r^ular  physician  for  the  defendant  company, 
and  at  the  time  plaintiff  came  to  him  was 
occasionally  consulted  as  an  oculist  by  de- 
fendant and  that  while  he  was  treating  the 
plaintiff,  he  communicated  to  the  defendant 
plaintiff's  condition,  of  which  he  did  not  in- 
form the  plaintiff,  and  of  which  the  plaintiff 
was  not  aware. 

In  view  of  the  conflicting  evidence  on  the 
subject,  we  cannot  say  that  the  verdict  was 
so  excessive  as  to  indicate  that  the  Jury 
were  not  governed  by  the  weight  of  the  evi- 
dence as  they  honestly  believed  it  to  be. 

Finding  no  reversible  error  in  the  case, 
the  Judgment  of  the  court  below  Is  affirmed. 

BROWN  and  RAGIiAND,  00.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
SMALL,  C,  is  adopted  as  tbe  opinion  of  the 
court. 

AU  concur,  except  GRAVES  and  ELDER, 
JJ.,  who  dissent 
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(No.  21660.) 

(Supreme  Court  of  Missouri,  In  Banc. 
Nov.  30,  1921.) 


.  I.  Matter  and  servant  ®=3228(3)— Death  of 
locomotive  engineer  violating  staitiite  by 
crossing  without  ascertaining  that  way  was 
clear  held  not  actionable. 

In  an  action  under  federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St.  SS  8657-8665)  for 
death  of  locomotive  engineer  in  a  crossing 
collision,  it  was  error  to  overrule  a  demurrer 
to  plaintiff's  evidence  showing  that  the  engine 
was  under  the  control  of  the  engineer,  and 
that  liis  death  resulted  from  his  failure  to 
comply  with  the  statute  of  the  state  in  which 
the  accident  occurred  requiring  the  engineer 
in  charge  of  a  train  to  positively  ascertain 
that  the  way  is  clear  before  entering  upon 
the  crossing. 

2.  Custom*  and  ■•age*  «s>8— Statute*  oannot 
be  abrogated  by  ouatom. 

A  statute  requiring  the  engineer  in  charge 
of  a  train  before  mnning  his  train  over  a 
railroad  crossing  to  positirely  ascertain  that 
the  way  is  clear  cannot  be  abrogated  by  an) 
evidence  of  a  custom  or  usage  in  force  where* 
by  it  is  the  dnty  of  the  fireman  to  look  out 
for  approaching  engines  on  his  side  of  tlw 
train  and  to  notify  the  engineer  thereof. 

James  T.  Blair,  C.  J.,  and  Walker,  J.,  di»- 
■enting  as  to  disposition. 

Appeal  from  Circuit  Court,  Buchanan 
County ;  Thomas  B.  Alien,  Judge. 

Action  by  Johanna  Frese,  administratrix, 
against  tbe  Chicago,  Barlington  &  Qulncy 
Railroad  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
raidered. 

This  suit  was  Instltnted  in  the  circuit  court 
of  Buchanan  county  by  the  plaintiff  against 
the  defendant  to  recover  damages  for  the  al- 
leged negligence  of  the  latter  in  killing  the 
former's  husband.  The  trial  resulted  in  ver- 
dict and  judgment  for  tbe  plaintiff  In  the 
sum  of  $12,000,  and  In  proper  tlnMi  and  man* 
ner  the  defendant  appealed  the  cause  to  this 
court 

Counsel  for  both  plaintiff  and  defendant 
have  made  a  full  and  fair  statement  of  tbe 
case  In  their  respective  briefs,  but  we  will 
adopt  that  of  plaintiff,  as  it  probably  more 
clearly  emphasizes  the  points  presented  for 
oonslderatitni,  which  Is  as  follows : 

This  is  an  action  by  Johanna  Frese,  ad- 
ministratrix of  the  estate  of  Joseph  J.  Frese, 
deceased,  to  recover  compensation  under  the 
federal  Employers'  Liability  Act  (U.  S.  Comp. 
St.  SS  80o7-8666)  for  the  benefit  of  herself, 
as  bis  widow,  and  their  children,  on  account 
of  bis  death  on  the  30tb  day  of  October,  1916, 
from  injuries  inflicted  on  that  date  at  Hulls, 


(t»  &W.> 

operating  one  of  its  trains,  by  reason  and  on 
account  of  the  negligence  of  tbe  defendant 
company  through  its  fireman.  Savage,  on  ac- 
count of  said  train  being  run  into  collision 
with  a  train  operated  by  tbe  Wabash  Railroad 
Company. 

At  tbe  time  of  his  death  Joseph  J.  Frese  bad 
bis  mansion  house  and  principal  place  of  abode 
in  Adams  county,  HI.,  and  Mrs.  Frese  was 
appointed  administratrix  in  the  court  of  that 
county  having  probate  jurisdiction,  and  in- 
stituted this  suit  in  tbe  circuit  court  of  Bu- 
chanan county.  Mo. 

The  tracks  of  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  at  Hulls  run  from 
northwest  to  southeast  in  a  straight  line  and 
cross  at  grade  the  tracks  of  the  Wabash  Rail- 
road Company,  which  run  directly  east  and 
west. 

North  of  tbe  Wabash  tracks  and  east  of 
the  Burlington  tracks  a  joint  depot  is  located, 
tbe  southwest  corner  of  which  is  17  feet  2 
inches  from  the  east  rail  of  tbe  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  track. 
The  depot  is  22  feet  4  inches  in  width,  and  62 
feet  6  irches  in  length,  and  is  in  a  position  at 
an  angle  to  both  tracks,  and  not  parallel  with 
either. 

The  plaintiff's  Exhibits  L  and  J,  being  plats 
produced  by  the  plaintiff  and  defendnnt,  re- 
spectively, each  very  accurately  show  the  phy- 
sical situation  (but  which  Are  too  extensive 
to  be  set  out  here). 

A  transfer  track  running  from  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  track 
to  the  Wabash  track  north  of  tbe  depot  leaves 
tbe  Burlington  track  at  a  switch  point  356 
feet  northwest  of  the  crossing,  and  with  the 
frog  formed  by  tbe  transfer  track  and  the 
Barlington  track  a  distance  of  283  feet  north- 
west of  tbe  crossing,  running  into  tbe  Wabash 
track  at  a  switch  point  distant  from  t^e  rail- 
road crossing  along  the  Wabash  Railroad  365 
feet  6  inches,  with  the  frog  point  formed  by 
the  transfer  track  and  the  Wabash  track  at  a 
point  281  feet  6  inches  east  of  the  crossing 
along  the  Wabash  railway.  The  length  of  this 
transfer  track  from  frog  point  to  frog  point 
is  542  feet  6  inches,  and  it  I>end8  so  that  it 
parallels  the  northeast  side  of  the  depot  at 
a  distance  of  16  feet  therefrom. 

North  of  this  transfer  track  and  in  the  bend 
are  a  number  of  buildings.  Northwest  of  the 
depot  and  between  the  Bnrlington  track  and 
the  transfer  track  is  a  coal  shed  indicated  on 
the  map  10  feet  high,  7  feet  4  inches  wide, 
and  14  feet  long,  located  15  feet  from  the 
Burlington  track  and  6  feet  from  tbe  trans- 
fer track.  The  buildings  north  of  the  trans- 
fer track  and  the  'depot  and  coal  shed,  men- 
tioned  in  evidence,  obstruct  a  view  from  the 
engine  of  a  train  approaching  the  crossing 
along  the  Chicago,  Burlington  &  Quincy  Rail- 
road from  tbe  northwest  of  any  train  which 
may  be  coming  from  the  east  along  the  Wa- 
bash track  approaching  tbe  crossing,  so  that 
a  view  may  be  had  only  intermittently. 

At  a  point  240  feet  from  the  crossing  north- 
west  along  the  Burlington  tracks  a  view  may 
be  had  looking  north  and  east  of  the  depot  of 
a  person  standing  east  from  the  crossing  upoa 


m.,   while   be   was    a   locomotive   engineer   in '  the  Wabash  track  115  feet  therefrom,  and  not 
the    employ    of   tbe    defendant   company   and  I  at  any  place  closer  to  the  crossing,  and  from 
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that  point  east  to  a  point  upon  the  Wabash 
track  23T  feet  from  the  crossing,  and  not  at 
a  point  beyond  that  to  the  east. 

From  a  point  276  feet  northwest  along  the 
Burlington  track  from  the  crossing  a  view 
may  be  had  looking  north  and  east  of  the  de- 
pot of  a  man  standing  upon  the  Wabash  track 
east  from  the  crossing  109  feet,  and  not  clos- 
er, and  east  from  the  crossing  197  feet,  and 
not  beyond  that  point  to  the  east.  As  yon 
approach  the  crossing  from  the  northwest 
along  the  Burlington  track  closer  than  240 
feet  the  view  of  the  Wabash  track  becomes 
intermittently  obstructed  by  the  coal  shed  and 
the  depot  until  a  train  approaching  from  the 
east  on  the  Wabash  track  could  only  be  seen 
south  of  the  depot  and  practically  on  tho 
crossing. 

The  evidence  of  the  witness  Leslie  on  cross- 
examination  shows  that  at  a  point  197  feet 
from  the  crossing  northwest  along  the  track 
of  the  Chicago,  Burlington  &  Quincy  Railroad 
you  could  see  a  train  on  the'  Wabash  track  If 
there  had  been  one  there,  but  he  says  nothing 
to  show  at  what  point  upon  the  Wabash  track 
the  train  had  to  be  to  be  seen.  His  evidence 
also  showed  that,  if  the  pilot  of  the  engine 
was  at  a  point  197  feet  from  the  crossing,  the 
fireman  in  the  cab  would  be  16  to  18  feet  far- 
ther to  the  north,  and  that  from  that  point 
you  could  see  a  train  on  the  Wabash  track 
looking  north  of  the  station,  but  his  evidence 
does  not  in  any  way  indicate  where  the  train 
would  be  on  the  Wabasb  track. 

On  the  30th  day  of  October,  1916,  Joseph  J. 
Frese,  as  locomotive  engineer,  and  Savage, 
as  fireman,  in  the  employ  of  the  Burlington 
Railroad,  were  running  a  mixed .  train  con- 
Risting  of  six  or  eight  freight  cars  and  two 
passenger  coadies  in  interstate  commerce 
from  the  northwest,  traveling  southeast  ap- 
proaching the  depot  and  crossing  at  Hulls, 
about  5:30  in  the  evening.  The  pilot  of  the 
engine  was  brought  to  a  stop  12  or  15  feet 
northwest  of  the  stop  post,  as  it  then  existed, 
located  at  the  northeast  corner  of  the  section 
house,  a  distance  of  197  feet  northwest  from 
the   crossing. 

Giving  heed  to  the  evidence  of  McGee  aa  to 
where  tiie  stop  post  was  then  located  and  also 
as  to  where  the  engine  stopped  with  refer- 
ence to  tke  road,  and  the  evidence  of  Leslie 
as  to  the  length  back  from  the  pilot  the  fire- 
man is  when  sitting  in  the  engine,  this  would 
place  the  fireman  about  230  or  240  feet  north- 
west of  the  crossing. 

The  whistle  upon  the  Burlington  engine  was 
sounded  twice.  No  sounding  of  a  whistle  of 
the  engine  on  the  Wabash  track  was  heard 
by  the  witness  standing  by  the  Burlington 
engine. 

The  evidence  of  the  Wabash  engineer.  Long, 
was  that  at  a  point  about  300  feet  east  of  the 
crossing  he  stopped  his  engine  and  freight 
train  and  whistled  twice.  The  probable  deduc- 
tion from  the  evidence  of  the  two  witnesses, 
and  the  fact,  was  that  the  two  engines  whis- 
tled simultaneously.  The  Burlington  engine 
then  proceeded  southeast  along  the  track  at  a 
rate  of  speed  of  6  or  7  miles  an  hour,  intend- 
ing to  stop  with  the  train  at  the  depot,,  which 
would  throw  the  engine  some  little  distance 
across  the  Wabash  track  to  the  souUieast. 
The  Wabash  train  proceeded  west  toward  the 


crossing  at  a  rate  of  speed  estimated  by  the 
engineer  of  8  miles  an  hour.  The  pilots  of 
the  engines  met  at  the  crossing,  derailing  and 
turning  over  the  Burlington  engine,  and  killing 
Frese,  the  locomotive  engineer  upon  the  Bur- 
lington train.  The  collision  occurred  at  about 
5:30  in  the  evening  at  a  time  when  it  was 
light,  not  dark.   (Witness  McGee.) 

Further,  the  Wabash  engineer.  Long,  tes- 
tifying as  to  the  conditions  existing  at  tb* 
time  of  the  collision,  said: 

"Q.  What  was  the  condition  of  the  weaii- 
er?  Was  it  dear  or  cloudy?  A.  I  dct 
know  whether  it  was  dear  or  cloudy;  it  was 
just  hazy-like;  if  you  have  ever  been  out  on 
the  road  in  the  fall  of  the  year  you  will  ran 
along  maybe  a  half  mile  and  yon  are  in  a  haze, 
and  maybe  the  next  half  mile  it  is  just  as 
dear  as  crystal;   that  is  the  way  it  was. 

"Q.  Was  it  clear  or  hazy  at  Hulls  at  that 
time?    A.  It  was  kind  of  bazy. 

"Q.  Was  it  raining?  A.  No;  it  started  rain- 
ing right  after  the  wreck. 

"Q.  I  will  ask  you  whether  it  was  doudy 
at  the  time  of  the  collision?  A.  Most  have 
been;   it  was  kind  of  dark." 

It  will  thus  be  seen  that  it  was  light  enoogb 
for  a  person  to  see  distinctly  if  intent  upon 
what  he  was  doing,  and  dark  enooch  that  a 
person  conld  not  see  objects  at  any  distance 
by  a  mere  glance.  The  evidence  was  silent 
upon  whether  or  not  the  locomotive  engineer 
Frese,  when  the  train  stopped,  went  over  to 
the  fireman's  side  to  look  for  the  approach  of 
a  train  upon  the  Wabash  tracks  from  the 
east,  but  that  is  immaterial  for  the  reason 
that,  if  he  bad  done  so,  he  could  not  have  seen 
the  Wabash  train,  because  it  was  a  greater 
distance  east  along  the  Wabaah  track  from 
the  crossing  than  he  was  north  and  west  along 
the  Burlington  track  from  the  crossing.  This 
is  deduced  from  the  evidence  of  the  witness 
McGee,  who  says  the  Burlington  train  was 
running  6  or  7  miles  per  hour,  and  is  further 
established  by  the  photographs. 

Of  course,  Frese,  having  sounded  the  whistle 
and  started  the  train  toward  the  crossing, 
could  not  at  the  same  time  have  his  train  un- 
der control  and  leave  his  position  at  the  throt- 
tle to  look  for  the  approach  of  trains  on  the 
Wabash  tradi  from  the  east  or  fireman's  side 
of  the  engine. 

The  evidence  of  the  witness  Wade  shows 
positively  that  the  engineer,  when  at  his  prop- 
er post,  had  no  view  whatever  of  anything  on 
the  fireman's  side. 

The  evidence  of  the  witness  McGee  as  to 
the  action  of  the  fireman  Savage  established 
convincingly  his  negligence.  McGee  states 
that  from  the  point  where  the  engine  stopped 
to  a  point  a  distance  of  60  or  60  feet  from 
the  crossing  he  observed  the  fireman,  and  that 
the  fireman  sat  with  his  head  outside  the  cab 
window  looking  through  the  front  window  of 
the  cab  to  the  southeast  during  all  of  that 
time.  It  will  be  remembered  that  the  direc- 
tion of  the  Burlington  train  approaching  the 
crossing  is  directly  southeast.  From  the  dem- 
onstration and  evidence  given  by  McGee  it  is 
clear  that  Savage,  in  his  position  and  looking 
as  he  was,  could  not  have  seen  even  in  a  crys- 
tal dearness  of  the  atmosphere  the  Wabaah 
train  approaching  from  the  east. 

Witness  McGee  testifying: 
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"Q.  Did  yoa  notice  the  ^reman  on  the  Bur-  f  way  by  which  an  encineer  positively  aacer- 
lincton  engine  when  he  pasaed  you?  A.  Yea,  |  tained  that  a  grade  crossing,  not  controlled 
sir.  I  by  semaphore,  was  safe,  was  by  bringing  his 

"Q.  What  was  he  doing?  A.  It  seemed  like  train  to  a  stop,  ascertaining  from  the  fireman 
be  was  looking  straight  ahead.  |  the  conditions  upon  his  side,  observing  ahead 

"Q.  What  was  the  position -of  liis  head  with  upon  his  own  side,  and  Iceeping  his  engine 
reference  to  sitting  or  leaning?     A.  Well,  he  [  under  control  by  remaining  at  his  post  of  duty. 


was  leaning  in  the  cab  something  like  this  (in 
dicating). 

"Q.  What  was  he  looking  through  as  be 
looked  forward?  A.  It  looked  to  me  like  he 
was  looking  through  the  front  window. 

"Q.  Was  he  looking  outside  of  the  cab,  or 
looking  through  the  front  window  in  front  of 
the  cab?  A.  It  looked  to  me  like  he  was  look- 
ing through  the  front  window. 

"Q,  Did  yon  continue  to  watch  him  as  he 
approached  the  crossing?     A.  Yes,  sir. 

"Q.  How  close  had  his  engine  gotten  to  the 
Wabash  crossing  track  when  he  continued  tn 
that  position?    A.  I  judge  30  to  35  feet 

"Q.  From  what?     A.  The  depot. 

"Q.  From  what  part  of  the  depot?  A.  TSie 
southwest  comer. 

"Q.  That  would  be  this  comer  (indicatiiig)  ? 
A.  Yea,   sir. 

"Q.  How  far  was  he  from  the  crosshag  it- 
aelf,  in  feet?  A.  Oh,  I  judge  about  60  or  60 
feet,  something  like  that. 

"Q.  Did  you  see  what  he  then  did?  A.  No, 
sir." 

From  a  distance  much  greater  than  60  feet 
along  the  Burlington  track  northwest  of  the 
crossing  It  would  be  impossible  to  see  a  train 
approaching  the  crossing  from  the  east  on  the 
Wabash  track  except  as  it  emerged  into  view 
south  of  the  depot;  and  from  a  view  obtained 
in  this  manner  the  trains  would,  of  course,  be 
too  close  to  avoid  a  collision. 

The  fireman   Savage,  still  in  the  employ  of 

tht   defendant   Chicago,  Burlington   &   Quincy 

Bailroad  Company,  was  present  at  the  trial, 

bat  was  not  placed  npon  the  stand  by  defend- 

'  ant. 

"Mr.  Parkinson:  We  offer  in  evidence  depo- 
sition of  Mr.  Savage,  taken  under  notice  given 
by  the  plaintiff. 

"3^r.  Koberts:  We  object  because  the  wit- 
ness is  here. 

'The  Court:     Objection   sustained." 

The  evidence  established  that  it  was  imma- 
terial whether  headlights  were  lighted  upon 
the  engines  or  not,  for  the  reason  that  in  the 
daytime  or  light  they  would  not  cast  any  raya 
forward. 

Robert  B.   Caldwell  testifying: 

"Q.  Mr.  Caldwell,  I  neglected  to  aafc  you 
one  question  when  yon  were  on  the  stand. 
You  answered  a  qivstion  as  to  whether  or 
not  an  electric  headlight  would  show.  Did 
yon  mean  in  the  light  or  dark?  A.  In  the 
dark. 

*'Q.  State  whether  or  not  in  daylight  either 
an  electric  headlight  or  an  acetylene  head- 
light will  project  a  light  100  feet  A.  Not  in 
daylight. 

"Q.  State  do  yon  know  what  it  will  do  at 
6:30  in  the  month  of  October  on  the  Missouri 
river  bottom?  A.  I  think  at  that  time  it 
would  show  some  reflection. 

"Q.  State  whether  or  not  you  could  tell  how 
far  it  would  be,  a  foot  or  10  feet  or  IS  feet 
A.  No,  sir;    I  couldn't  tell." 

The   evidence    showed   that   the   customary 


The  evidence  also  showed  that  it  was  cus- 
tomary in  approaching  a  railroad  crossing  for 
the  fireman  to  protect  the  engine  and  train 
from  his  side  by  observation  and  warning  to 
the  engineer,  if  necessary. 

A  jury,  the  second  one  which  had  passed 
favorably  on  the  case,  found  for  the  plaintiff 
in  the  sum  of  $12,000. 

lixe  plaintiff's  evidence  8b6wed  that  the 
engineer  was  in  charge  of  the  engine,  and 
the  defendant  offered  in  evidence  a  statute  of 
Ullnois  which  reads  as  follows : 

"All  trains  rimning  on  any  railroad  in  this 
state,  when  approaching  a  crossing  with  an- 
other railroad  upon  the  same  level,  or  when 
approaching  a  swing  or  draw  bridge,  in  use 
as  such,  shall  be  brought  to  a  full  stop  be- 
fore reaching  the  same,  and  within  eight  hun- 
dred (800)  feet  therefrom,  and  the  engineer 
or  other  person  in  charge  of  the  engine  at- 
tached to  the  train  shall  positively  ascertain 
that  the  way  is  clear  and  that  the  train  can 
safely  resume  its  course  before  proceeding  to 
pass  the  bridge  or  crossing."  Hurd's  Rev.  St. 
ni.  1915-16,  c.  114,  f  76. 

At  the  close  of  the  plaintiffs'  case  counsel 
for  the  defendant  asked  an  Instruction  in  the 
nature  of  a  demurrer  to  the  evidence,  which 
was  by  the  court  refused,  and  counsel  for  de- 
fmdant  duly  excepted. 

H.  J.  Nelson  and  E.  M.  Spencer,  both  of 
St.  Joseph,  and  M.  O.  Roberts,  of  St  liouis, 
for  appellant. 

Mytton  &  Parkinson,  of  St.  Joseph,  for  re- 
spondent 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  [1]  I.  There  are  many  errors  as- 
signed by  counsel  for  the  appellant,  but  from 
the  view  we  take  of  the  case  It  will  not  be 
necessary  to  notice  but  one  of  them,  and  that 
Is  the  refusal  of  the  trial  court  to  give  ap- 
pellant's demurrer  to  respondent's  evidence. 

This  action  of  the  court,  in  our  opinion, 
was  reversible  error,  for  the  reason  that  re- 
spondent's own  evidence  showed  that  the  en- 
gine In  question  was  under  the  control  of 
the  engineer  who  was  killed,  and  under  tbe 
statute  of  Illinois  before  copied  imposed  upon 
him  the  imperative  duty  to  positively  ascer- 
tain that  the  way  was  clear  before  entering 
upon  the  crossing.  This  be  did  not  do ;  but, 
had  be  done  so,  he  clearly  would  not  have 
been  killed. 

[2]  II.  Counsel  for  respondent  attempt  to 
escape  the  operation  of  the  statute  before 
mentioned  by  introducing  evidence  tending  to 
show  that  there  was  a  custom  or  usage  In 
force  uix>n  the  engine  in  question  whereby  it 
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became  tbe  duty  of  the  fireman  tbereof  to 
lock  out  for  approaching  engines  on  his  side 
of  the  train,  and  to  notify  the  engineer  In 
case  he  saw  an  engine  approaching  the  cross- 
ing over  wliicb  tliey  were  to  cross. 

Tbe  trouble  with  this  position  Is  no  such 
question  was  presented  by  the  pleading,  and 
independent  of  that,  the  evidence  Introduced 
does  not  tend  to  show  that  the  officers  In 
charge  of  the  appellant  company  had  any 
notice  of  the  existence  of  said  custom.  More- 
over, in  my  opinion  tbe  existence  of  such  a 
custom,  if  It  existed,  could  not  have  tlie 
effect  to  abrogate  the  statute  mentioned. 

In  a  somewhat  similar  case  tbe  Supreme 
Court  of  tbe  United  States,  In  discussing  this 
question,  used  this  language: 

"His  fate  gives  panse  to  blame,  bat  we  can- 
not help  poiuting  ont  that  tbe  tragedy  of  the 
coUiaion  might  have  been  appalling.  He 
brought  death  to  himself  and  to  the  conductor 
of  liiB  train.  His  neglect  might  have  extend- 
ed the  catastrophe  to  tbe  destruction  of  pas- 
sengers in  tbe  colliding  train.  How  impera- 
tive bis  duty  was  is  manifest.  To  excuse  its 
neglect  in  any  way  would  cast  immeasurable 
liability  upon  tbe  railroads,  and,  what  is  of 
greater  coiuiern,  remove  security  from  tbe 
lives  of  those  who  travel  upon  them;  and 
therefore  all  who  are  concerned  with  their 
operation,  however  high  or  low  in  function, 
should  have  a  full  and  an  anxious  sense  of 
responsibility."  Great  Northern  Ey.  v.  'WTles, 
240  U.  S.  444,  loc.  cit.  448,  S6  Sup.  Ct.  406, 
408  (60  L.  Ed.  732). 

For  the  reasons  stated,  tbe  jndgmoit  of 
tbe  circuit  court  is  reversed,  and  Judgment 
will  hereby  be  rendered  tox  the  appellant. 

GRAVES,  HIGBEE  and  DAVID  E.  BLAIR, 
J  J.,  concur. 

ELDER,  J.,  concurs  in  tbe  result. 

JAMES  T.  BLAIR,  O.  J.,  and  WALKER, 
J.,  concur  in  reversing  the  Judgment,  but 
think  tbe  cause  should  be  remanded. 


MAYES  et  al  v.  MAYES  et  al. 
(No.  21840.) 

(Supreme  Court  of  Missouri,  in  Banc.   Nor.  30, 
1921.) 

1.  Evldenoe  ^39474(4)— Personal  acqualntano- 
es  of  deceased  held  compvtMt  wItneMes  to 
testamentary  capacity. 

Witnesses,  who  were  old  acquaintances  of 
testator,  having  known  him  for  years,  and  who 
had  observed  him  and  knew  of  bis  transacting 
business,  were  competent  to  give  opinions  as  to 
bis  testamentary  capacity,  based  on  such  per- 
sonal knowledge. 

2.  Wills  <s=>322— Testimony  to  testamentary 
capacity  held  proper  rebuttal  in  will  contest. 

Since  proponents  of  a  will  must  prove  tes- 
tator's  sanity,  whether  attacked  or  not,   but 


need  make  only  prima  fade  ease  In  the  first  in- 
stance, though  the  burden  of  proof  is  always 
on  them,  tbe  defendants  in  a  will  contest  are 
entitled  to  ask  their  witness  as  to  whether 
testator  was  of  sound  mind,  as  against  the 
objection  that  it  was  not  proper  rebuttal. 

3.  Wills  €=952(1)— Proponents  must  prove  tes- 
tator's sanity. 

In  every  will  contest  the  proponents  of  tbe 
will  must  prove  testator's  sanity,  whether  the 
contestants  attacked  tbe  will  on  that  ground  or 
not. 

4.  Wills  «=932l— Burden  of  proving  testator's 
sapilty  remains  with  proponents,  giving  them 
right  to  open  and  dose. 

In  a  will  contest,  tbe  burden  of  proof  as  to 
testator's  sanity  remains  with  proponents 
throughout,  giving  them  the  right  to  open  and 
close. 

5.  Evldsmoe  «s>472(8)— Questions  as  to  testa- 
tor's mental  oapaelty  held  te  iavade  province 
of  Jury. 

Questions  to  witnesses  whether  testator 
knew  the  objects  of  his  bounty,  knew  the 
amount  of  his  property,  and  Imew  bow  to  take 
care  of  it  were  improper  in  form,  ••  invading 
the  province  of  the  jury. 

6.  Wills  4=9400— Improper  .questions  as  to 
mental  capacity  not  reversible,  where  such 
capacity  otherwise  proven. 

Error  in  permitting  questions  as  to  wheth- 
er testator  Imew  the  object  of  his  bounty,  Icnew 
the  amount  of  bis  property,  and  knew  bow  to 
take  care  of  it  was  not  reversible,  where  all 
the  testimony  of  both  parties  adinitted  the 
general  sanity  and  business  capacity  of  tbe 
testator;  the  contention  being  that  he  suffer- 
ed from  a  delusion, 

7.  Appeal  and  error  «=»692(l)— Ne  reversal 
for  excluding  answers  as  to  matter  not  shown. 

No  reversible  error  was  shown  in  refusal  ' 
to  allow  a  witness  to  state  a  conversation  with 
one  of  the  defendants,  where  no  statement  or 
offer  of  proof  was  made  as  to  what  such  de- 
fendant said. 

8.  Wills  iS=s>l63(2)— Evidence  that  son  trans- 
acted business  for  father  held  not  to  Impose 
burden  of  proving  absence  of  undue  Influence. 

Evidence  that  a  son  transacted  isolated 
business  matters  for  his  father,  neid  not  suffi- 
cient to  cast  upon  the  son  tbe  burden  of  prov- 
ing absence  of  undue  influence  as  to  will  favor- 
ing him,  together  with  several  children,  as 
against  two  children  in  disfavor. 

9.  Wills  «=»324  (3)— Evidence  held  Insafnolent 
to  carry  question  of  undue  Influence  to  Jury. 

Evidence  held  insufficient  to  carry  question 
of  undue  influence  to  jury. 

10.  Wills  «=» 1 63(1)— Burden  of  proving  undue 
Influence  on  contestants. 

Burden  of  proving  undue  influence  is  upon 
tbe  contestants. 

11.  Trial  i&=>58— Withdrawing  Issue  from  Jury 
held  withdrawal  of  hearsay  evidence  support- 
ing the  Issue. 

Where  the  only  evidence  supporting  the  is- 
sue of  undue  influence  in  a  will  contest  was 
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hearsay  and  incompetent,  the  conrt'i  refusal  to 
snbmit  the  issae  to  the  jarr  was  a  withdrawal 
of  the  evidence. 

12.  Wills  «=>330(2)— Instruotlon  as  to  wheth- 
er testators  bellewed  bis  soa  atniok  Mm  was 
dolaslon  held  propor. 

An  inatmction  that,  though  testator  fre- 
quently stated  that  liis  son  struck  him,  and 
though  the  jory  did  mot  believe  the  son  did  so, 
but  neTertheiess  did  believe  that  testator  at  such 
tig^e  was  of  sound  mind,  and  made  the  state- 
ment as  result  of  his  judgment  or  opinion,  such 
statement  did  not  evidence  insane  delusion,  was 
not  paradoxical;  it  being  possible  for  testa- 
.  tor  to  believe  that  his  son  struck  him  in,  the 
heat  of  a  disagreement  and  argument,  of  which 
there  was  evidence,  without  it  being  a  delusion. 

13.  Wills  «s>329(l,  2)— Instruction  Joining  con- 
testants  held  not  Improper. 

In  a  contest  by  a  son  who  was  prejudiced 
by  the  will,  an  instruction,  if  the  son  und  his 
sister  objected  to  the  testator's  second  mar- 
riage and  an  unfriendly  feeling  arose  between 
the  father  and  them,  as  result  of  which  feeling, 
and  not  of  an  insane  delusion,  the  father  did 
not  desire  to  give  them  more  than  the  sum 
stated  in  the  will,  was  not  improper,  as  tending 
to  confuse  the  jury  by  joining  the  son  and  his 
sister,  because  the  evidence  showed  that  the 
sister  never  made  up  with  testator,  while  the 
son  did,  and  that  there  was  no  question  as  to  an 
insane  delusion  as  to  her,  while  there  was  as 
to  the  son. 

14.  Appeal  and  error  9=31064(1)— Duplication 
of  Instruction  held  not  ground  for  reversal. 

Though  instructions  were  practically  dupli- 
cates and  some  might  well  not  have  been  given, 
it  was  not  ground  for  reversal,  iriiere  such  repe- 
titions were  not  so  numerous  as  to  eonfoso  the 
jury. 

Woodson  and  Higbee,  JX,  dissenting. 

Appeal  from  Clrcnit  Court,  Lincoln  Coun- 
ty; Edgar  B.  Woolfolk,  Judge. 

Suit  by  Walter  Mayes  and  another  against 
Fannie  R.  Mayes  and  others.  From  a  Judg- 
ment for  defendants,  itolntiffe  appeal.  Af- 
firmed. 

Pearson  &  Pearson,  of  Louisiana,  Mo., 
and  Creech  &  Penn,  of  Troy,  for  appellants. 

J.  W.  Powell,  of  Blsberry,  and  Abbott, 
Faimtleroy,  Cnllen  &  Edwards,  of  St.  Louis, 
for  respondents. 

SMALL,  C.  I.  This  is  a  suit  to  contest 
tbe  will  of  Charles  A.  Mayes,  deceased,  who 
was  the  father  of  the  contestant  Walter 
Mayes  and  of  tbe  proponents  Bawleigb  Louis 
Mayes  and  of  William  O.  Mayes,  deceased, 
tbe  husband  of  proponent  Maggie  Mayes,  and 
also  the  father  of  proponent  Elsie  Cannon 
and  contestant  Cora  Foley.  Proponent  Fan- 
nie Mayes  is  tlie  widow  of  tbe  deceased  and 
stepmother  of  his  children. 

The  grounds  of  contest  are  want  of  mental 
capacity  and  undue  Influence  of  proponents 
Fannie  Mayes,  Bawlelgh  Louis  Mayes,  and 
Elsie  Cannon  over  the  testator.    In  the  an- 1 
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swers  to  the  petition,  all  of  the  proponents 
denied  tbe  grounds  of  contest,  except  Cora 
Foley  and  her  husband,  who  admitted  the 
same. 

The  win  was  executed  November  15,  1912, 
to  wtaicta  a  codicil  was  added  September  21, 
1916,  and  another  April  22,  1918.  Testator 
was  married  October  28,  1901,  to  proponoit 
Fannie  Mayes,  and  died  on  tbe  6th  day  of 
May,  1918,  in  bis  eightieth  year.  All  of  bis 
children,  parties  to  this  contest,  and  William 
O.  Mayes,  were  alive  and  married  at  the  time 
of  his  said  marriage.  He  left  an  estate  of 
about  $80,000,  mostly  in  interest-bearing 
notes  and  securities.  By  his  will  of  Novem- 
ber 15,  1912,  be  divided  his  estate  practical- 
ly equally  betwe«>  his  widow,  Fannie  Mayes, 
bis  two  sons  WllUam  O.  and  Rawleigb  Mayes, 
and  bis  daughter  Elsie  Cannon,  giving  bis 
son  Walter  and  daughter  Cora  $100  each. 
He  made  William  O.  and  Rawleigb  Louis 
Mayes  bis  executors  without  bond.  Tbe 
first  codicil  gave  bis  widow  a  house  and  lot 
in  Mayes'  addition  to  Elsberry,  Mo.,  where 
be  resided,  instead  of  the  home  place,  in 
which  be  bad  given  her  tbe  life  estate  In 
bis  will,  but  which  be  sold  after  bis  will 
was  executed.  Tbe  second  codicil  made  bis 
son  R.  L.  Mayes  tbe  sole  executor  (his  son 
William  O.  Mayes  having  died  since  tbe 
will  was  made).  This  codicil  also  provided 
that,  if  any  heir  filed  suit  to  contest  bis  will, 
such  heir  should  receive  only  fifty  dollars 
ont  of  his  estate. 

Respondents,  proponents  of  the  will,  first 
Introduced  the  witnesses  to  the  will  and  cod- 
icils, John  M.  Gibson,  Thomas  C.  Smith,  and 
Dr.  C.  B.  Powell,  whose  testimony  tended  to 
];irove  the  due  executiCHi  of  the  will  and  codi- 
cils, and  that  the  testator  was  of  sound  and 
disposing  mind  at  tbe  time.  Then  contest- 
ants Introduced  their  testimony. 

Numerous  witnesses  were  introduced  by 
both  contestants  and  proponents,  and  their 
testimony,  including-  all  bis  children  who 
were  parties  to  the  suit,  was  unanimous  to 
the  effect  that  the  testator,  up  to  tbe  time  of 
bis  death,  would  be  considered  a  careful,  ca- 
pable, hard-headed,  sound-minded,  business 
man.  But  ccmtestants  contend  that,  notwith- 
standing his  general  sanity,  the  evidence 
shows  he  had  an  insane  delusion  that  his 
son  Walter,  Just  prior  to  his  second  mar- 
riage, slapped  his  face  and  threatened  to  kill 
him,  because  he  was  going  to  marry,  and 
that  a  year  or  so  after  his  second  marriage 
be  had  a  stroke  of  some  kind  while  riding 
his  horse  in  the  field,  and  became  possessed 
of  tlie  Insane  delusion  that  Walter  knocked 
blm  oS  his  horse.  There  is  no  claim  that  ' 
there  is  any  evidence  of  undue  influence  on 
tbe  iwirt  of  the  widow,  or  of  any  one,  except 
Rawleigb   Louis   Mayes. 

The  evidence  shows  that  his  son  Walter 
and    daughter    Mrs.    Foley   strenuously   ob- 
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Jected  to  hla  second  marriage.  But  there 
is  nothing  in  the  evidence  as  to  the  character 
of  his  second  wife  to  Justify  this  objection. 


of  Ids  business  from  1912  until  his  death. 
He  ioaned  money  to  different  peopie,  and  col- 
lected his  rents.    He  bought  a  piece  oi  prop- 


His  daughter  Mrs.  Foley  was  never  recou- '  erty  from  Us  father  for  $15,000,  and  gave 
ciled,  and  would  never  speak  to  her  step- ;  his  note  for  it  without  interest.  It  was 
mother.  For  a  number  of  years  after  the  drawn  up  without  interest,  at  Iiis  father's 
marriage  Walter  was  not  reconciled  thereto,  suggesti(Mi ;  he  said  it  would  come  out  of  hU 
but  In  1915  he  apologized  to  l^s  stepmother  ■  estate.  He  sold  liis  daughter's  husband,  Ot- 
for  opposing  the  marriage  and  she  forgave .  to  Cannon,  some  land  the  same  way.  Also 
him,  and  after  that  their  relations  were  less  I  let  Walter  have  $70  at  one  time  without 
strained.  ■  ,  interest.    He  kept  his  money  in  the  banks  in 

The  substance  of  the  testimony  on  the  two  '  later  years.  Supposed  he  kept  his  note  and 
controverted  points,  for  the  contestants,  was  papers  in  the  bank.  When  he  died,  part  of 
ns  follows:  his  papers  were  in  the  bank,  and  part  were 

Mrs.  Fannie  Mayes,  the  widow,  testified: ,  at  the  house  of  the  witness,  brought  there 
That  in  April,  1918,  while  her  husband  was  '  about  three  weeks  before  he  died,  by  the 
iiick,  not  long  before  he  died,  he  told  her  ;  testator's  wife.  Did  not  know  why.  They 
that  when  he  told  Walter  he  was  getting  were  kept  In  his  father's  room  and  turned 
ready  to  marry  her,  he  met  Walter  on  the  \  over  to  his  executor  after  his  death.  He 
road,  and  that  Walter  slapped  him  in  the  did  not  take  sides  as  to  his  father's  second 
face  and  told  him  he  was  going  to  kiU  him.  |  marriage.  Said  be  would  rather  not  see  his 
That  all  of  the  children  objected  to  the  mar-  father  marry  again,  but  that  it  was  none 
riage,  except  Louis  and  William.  That  in  I  of  hia  business.  Walter  said  he  was  against 
1915  Walter  apologized  to  her  for  any  wrong  '  the  marriage.  Never  talked  with  his  father 
he  had  said  or  done  with  respect  to  her  mar-  i  alMut  his  will.  His  father  had  the  impres- 
riage,  and  she  forgave  him.  That  she  and  sion  that  Walter  bad  hit  him  or  assaulted 
her  husband  spent  the  winters,  the  last  6  ;  him  at  one  time.  His  father  told  the  witness, 
or  8  years  of  his  life,  in  Florida.  Tliat  be  |  shortly  before  his  marriage,  that  Walter 
contracted  his  last  illness  in  Florida  in  the  {  u>et  him  iu  the  road,  told  him  he  was  goini; 
^;>ring  or  winter  of  1918.  But  before  his  '  to  kill  him  if  he  married,  and  slapped  him  iu 
death  they  brougBt  him  back  to  Elsborry, '  the  mouth.  Never  heard  of  such  assault 
his  son  Liouis  and  daughter  Elsie  helping  to  '  from  any  other  source.  Did  not  go  to 
bring  him  back,  where  he  died  on  the  6th  day  ;  Walter  about  it,  because  his  father  said 
of  May,  1918,  at  the  Louis  Mayes  house,  not  to.  Witnes.s  was  ahvaysi  on  goods  terms 
where  he  had  beeu  taken  at  his  own  roquest.  '  %vitli  Walter.  What  his  father  had  against 
That  Walter  met  him  at  the  train  and  was  |  Mrs.  Foley  was  she  objected  to  his  marriage 
with  him  during  liis  last  sickness.  He  died  j  ^"^^  would  not  visit  him.  Did  not  know  at 
of  Brighfs  disease.  In  1902  and  1912  her  j  his  father  having  a  paralytic  stroke.  Dr. 
husband  had  attacks  of  accute  indigestion,  Powell  said  it  was  Indigestion  from  eating 
which  Impaired  the  use  of  one  of  his  arms, '  too  much. 

but  she  rubbed  it,  so  that  he  could  use  it ',  In  her  deposition  KIsie  Cannon  testified: 
again  about  as  well  as  before.  She  also  testi- '  Hated  to  see  her  father  marry  the  secmtd 
tied  that  in  1902  her  husband  came  to  the '  time,  but  said  nothing  about  it  to  lier  broth- 
house  one  day,  and  said  that  while  he  was  ors  or  sisters.  Considered  it  none  of  her 
out  in  the  field  he  was  knocked  off  his  horse; '  afCair.  When  she  was  married  her  father 
his  head  was  hurt ;  that  when  he  came  to  I  gave  her  TO  acres  of  land  and  $600  in  money 
himself,  he  was  sitting  on  the  old  barn  ;  in  all.  Walter  would  not  speak  to  his  fa- 
door  with  the-  reins  tiirown  over  his  bead.  '  ther  for  several  years.  He  would  not  no- 
His  head  was  wrapped  up,  which  he  could  I  tice  him.  Saw  Mrs.  Foley  avd  Walter 
n'ot  account  for;  he  was  all  muddy.  He  did  '  shun  him  on  the  street.  In  later  years  her 
not  say  who  knocked  him  off,  nor  was  it  |  sister  did  speak  to  him,  and  Walter  and  her 
afterwards  discussed  in  the  family  that  prob- '  father  got  on  friendly  terms  at  the  Burch 
abl.v  his  son  had  done  it.  But  he  thought  me<4ing.  Walter  was  with  his  father  dur- 
some  one  had  knocked  him  off.  He  never  Ing  his  last  illness,  and  showed  that  he  was 
luid  any  more  trouble,  never  sick  a  day, ;  kind  and  affectionate.  Witness  told  Walter 
c>x<'ept  the  spell  of  indigestion,  until  his  .  to  phone  Mrs.  Foley  of  her  father's  death, 
last  sickness.  Louis  Mayes  never  attended  j  but  Louis'  wife  objected  to  Walter  using  the 
to  any  of  his  business.  He  attended  to  his  i  phone  to  notify  her. 
own  business.  W.    W.    Watts    testified:      That    in    1902 

In  his  deposition  Rawleigh  Louis  Mayes  or  1903  he  heard  deceased  tell  Mr.  Block  of 
testified:  He  only  transacted  business  for  |  an  injury  he  hud  received,  heard  Block  ask 
his  father  when  his  father  advised  him  what  |  him  if  there  was  not  a  tree  or  something 
to  do.  Collected  a  note  once,  and  bought  j  which  his  horse  ran  against  and  knocked 
some  Liberty  Bonds  with  the  money  for  him.  |  him  off,  and  he  said  it  could  not  have  hap- 
Also  rented  some  wheat  land  to  Mr.  Turner  j  pened  that  way.  Several  times  after  that 
and  some  hay  land  at  one  time,  several  years  |  witness  saw  him  driving  around  with  a 
back.    His  father  personally  transacted  all .  shotgun  in  his  buggy.     But  witoess  never 
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saw  anything  tbe  matter  with  his  miod. 
Witness  was  appointed  executor,  pending 
the  contest.  Otto  Cannon  paid  his  note  of 
$£,225  to  the  witness,  and  Rawleigh  Louis 
Mayes  said  he  was  ready  to  pay  his  note, 
!^15,175,  by  turning  over  his  Interest  in 
the  estate,  but  he  did  not  want  to  pay 
interest,  because  the  note  did  not  bear  any. 
At  the  request  of  some  of  the  other  heirs 
he  brought  suit  against  Bawlelgh  on  the 
note.  He  thought  the  note  was  good.  Both 
notes  were  found  with  the  papers  of  the 
deceased. 

Ctuurlle  Blair,  colored  servant,  testified: 
He  did  not  know  how  testator  got  hurt.  He 
did  not  know  hlmsdf,  so  he  told  said  Blair. 
That  they  drove  around  with  a  shotgun  In 
the  buggy  sometimes,  to  kill  rabbits. 

Cora  Foley  testified:  That  her  father 
never  gave  her  anything,  except  $3,000,  prior 
to  her  marriage.  That  she  did  speak  to  her 
father,  and  kissed  him  after  his  second 
marriage  whenever  she  had  an  oi^ortunlty. 
She  loved  her  father,  as  any  child  would, 
bnt  she  hated  this  second  marriage  very 
much.  Tliat  her  father  had  been  a  widower 
a  long  time,  and  was  64  or  65  years  old  when 
he  remazrledc 
to  his  wife. 


no  reply,  only  broke  down  and  cried  on  the 
street.  His  father  never  acted  right  after 
he  fell  off  his  horse.  Bis  sister  said  that  be 
had  a  stroke  of  paralysis.  He  never  did 
much  business  after  that,  except  loaning 
money.  No  buying  or  selling  of  any  kind. 
The  last  time  he  talked  with  his  father  about 
knocking  him  off  his  horse  'was  in  1913  (in 
one  place  the  record  says  1908),  when  witness 
had  blood  poisoning,  was  very  sick,  and 
thought  he  was  going  to  die.  His  father 
came  to  see  him,  and  he  asked  his  father 
I  about  it  again — asked  him  plain — if  hu 
thought  be  did  It  "The  old  man  did  not 
say  anything.  He  Just  sat  there  like  he 
was  stunned,  and  cried.  It  was  Sunday 
morning,  when  father  said,  'Well,  we  will 
hush;  we  won't  say  anything  more  about 
It.' "  He  told  his  father  he  could  ask  Amos 
Davis,  who  was  working  with  him,  but  his 
father  would  not  say  anything.  He  did  not 
go  to  see  his  father,  when  he  heard  that  he 
was  hurt,  because  they  did  not  speak  to  him, 
then.  Witness  denied  that  he  ever  slapped 
his  father,  or  threatened  to  kill  him.  He 
was  with  his  father  in  his  last  sickness,  and 


was  there  when  he  died.     Louis  did  not  in- 

Wltness   never    did   speak  i  vite  him  to  oome,  but  Louis'  wife  did,  and 

Don't  know  her."     Did  uotjao    did    "Miss"    Fannie    (his    stepmother). 


think  the  whole  affair  was  prudent  at  all.  I  But  Louis'  wife  would  not  let  him  use  the 
Her  father  had  a  mind  of  his  own  and  had  I  phone  to  notify  his  sister  Mrs.  Foley  of  her 


a  right  to.  Naturally  there  was  a  coolness 
between  her  and  her  father.  "My  father 
was  a  man  of  his  word." 

Contestant  Walter  Mayes  testified:  That 
his  sister's  husband.  Otto  Cannon,  told  him 
bis  father  was  going  to  get  married,  and 
she  wanted  him  to  see  her  father  about  It. 
That  he  agreed,  if  his  sisters  Elsie  and  Cora 
would  go  along,  and  Otto  said  they  would. 
He  told  them  his  father  would  g<^t  mad,  but 
he  went,  and  talked  to  him,  and  told  him 
that  Elsie  and  Cora  wanted  him  to  see  if 
he  would  reconsider  the  matter  and  not  get 
married,  and  "Father  said  'it  was  none  of 
their  damned  business;'  that  he  would  do 
as  he  pleased."  Never  talked  to  his  father 
further  on  the  subject.  That  his  brother 
Louis  came  over,  "raving  and  cussing  about 
it,"  and  he  told  Louis  that  be  liad  "got 
in  bad"  with  hla  .father,  and  Louis  had 
better  kee^  his  mouth  shut,  and  "he  let  it 
.ilone."  Also  had  a  talk  with  his  brother 
William,  bnt  William  said  not  to  say  any- 
thing; if  he  wanted  to  marry,  let  him  alone. 
That  his  father  had  given  him  about  $3,000 
in  bis  lifetime,  besides  conveying  to  htm, 
shortly  before  his  death  and  without  his 
knowledge,  a  house  worth  about  $1,000. 
That  his  father  would  not  speak  to  him  aft- 


father's  death.  In  1915  he  apologized  to  his 
father's  wife  for  objecting  to  their  marriage, 
and  she  forgave  him.  He  then  Invited  them 
to  come  to  see  him,  and  they  invited  him  to 
come  to  see  them,  but  she  did  not  invite  his 
wife  and  children.  He  generally  went  to 
see  them  after  that  before  they  went  to  Flor- 
ida for  the  winter.  His  father  In  bis  years 
before  was  a  good  business  man,  but  In  the 
last  few  years  before  his  death  he  was  not, 
because  he  could  not  depend  on  himself. 
But  he  never  did  think  his  father  was  Insane. 
But  the  fact  that  his  father  would  not  say 
whether  he  thought  he  knocked  him  down  off 
his  horse  or  not,  when  he  went  to  him,  like 
a  man,  and  asked  him  about  it.  Indicated 
be  was  losing  his  mind  before  1912.  Would 
not  say  his  father  was  all  right  after  that. 

Amos  Davis  testified:  That  when  he  was 
17  years  old  he  and  Walter  Mayes  were 
working  together  In  the  field  and  Pete  Gar- 
ner informed  them  that  Walter's  father 
was  hurt  in  falling  off  his  horse.  They  were 
a  mile  or  a  mile  and  three-quarters  from  the 
father's  farm  and  he  and  Walter  were  work- 
ing together  all  that  day. 

Ed.  Mayes  testified:  He  was  the  grandson 
of  testator  and  son  of  William  O.  Mayes, 
the  testator's  deceased  son.    He  said  he  was 


er  the  marriage  for  several  years.    That  he  |  in    St.    Louis   at   ^e  time   his   grandfather 


beard  bis  father  had  accused  him  of  doing 
something  to  blm,  and  he  met  his  father  and 
told   him    It   was   reported   all   over    town 


fell  off  the  horse,  and  when  he  came  home  he 
went  to  see  him.  His  grandfather  said. 
"Well,  Ed.,  if  I  had  went  with  you,  I  would 


that  he  knocked  him  off  his  horse.  He  told  ,  not  have  been  hurt."  He  knew  from  what 
him  he  could  prove  that  he  was  at  work ;  his  grandfather  told  him  of  having  some 
when  be  fell  off  his  horse.    His  father  made ,  trouble  In  the  buggy  driving  hia  horse  home. 
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He  Bald  he  had  a  slight  attack  there^  just 
as  he  went  inside  the  gate,  there  at  home, 
and  like  not  to  have  made  it  to  the  house. 
"He  told  me  he  could  hardly  get  In  the  buggy 
at  that  time.  I  couldn't  say  what  year  it 
was.  It  was  after  he  had  this  paralytic 
stroke."  His  grandfather  did  not  have  any- 
thing to  do  with  Walter  on  account  of  Wal- 
ter opposiog  his  marriage.  His  aunt  Cora, 
objected  to  the  marriage,  also  his  aunt 
Elsie  did,  but  she  finally  got  in  a  good  humor. 
His  father  and  his  Uncle  Louis  never  made 
any  trouble  about  it.  His*  grandfather's 
first  wife  died  in  1893  and  he  married  his 
second  wife  in  1901.  After  he  had  that 
stroke,  his  grandfather  was  childish;  that 
was  about  all  he  could  say  about  him.  He 
supposed  he  was  Just  like  the  common  run 
of  men  from  the  age  of  76  to  80  years  of  age. 
His  grandfather  accumulated  about  $80,000, 
raised  a  large  family  of  children,  and  made 
it  himself.  He  sent  them  off  to  school  and 
paid  for  their  education,  and  gave  them,  as 
far  as  he  knew,  about  the  same  amount  of 
land  to  start  them  out  In  life;  he  supposed, 
atiout  100  acres  apiece. 

C.  C.  Eastln  testified:  That  deceased  told 
him,  6  or  7  years  ago,  that  Walter  knocked 
him  off  his  horse  as  he  was  coming  up  to  the 
gate.  His  head  was  tied  up  at  the  time. 
He  said,  "By  God  1 1  know  what  I  am  talking 
about."  Witness  bad  known  deceased  a 
long  time ;  was  his  neighbor.  After  that  con- 
versation and  before  he  had  always  regarded 
him  as  a  man  of  good  business  ability,  good 
sense  and  good  Judgment.  As  far  as  he 
could  see,  he  talked  perfectly  rational  and 
sensible.  At  the  time  the  said  Walter 
knocked  him  off  his  horse,  could  not  see 
anything  in  his  looks  or  manner  that  he  was 
<^  his  mind.  On  that  occasion  he  spoke 
in  a  deliberate,  calm,  intelligent  way,  Just 
as  a  man  would  about  anything  else. 

Fred  Temple  testified:  That  at  a  picnic 
8  or  9  years  ago  he  went  across  the  street 
where  Walter  and  deceased  were,  and  told 
deceased  he  would  enjoy  the  picnic  above 
all  others  if  be  could  get  him  and  Walter  to 
make  up.  Deceased  said  that  Walter  object- 
ed to  his  marriage  and  had  hit  him.  "I 
asked  him  if  he  saw  Walter  on  his  farm,  and 
he  said,  'No,'  but  his  folks  believed  It,  that 
Louie  said  he  believed  It.  'Louie  told  me  he 
believed  he  hit  him.'"  On  cross-examina- 
tion witness  told  of  buying  a  house  from  the 
deceased,  and  the- deceased  wanting  him  to 
trade  back,  and  accusing  witness  of  taking 
advantage  of  him  while  he  was  in  Florida. 
That  the  property  had  gone  up,  but  witness 
refused  to  trade  back.  Deceased  said  his 
children  objected  to  the  trade,  but  did  not 
say  which  children.  But  Bebecca  Mayes 
(wife  of  Louis)  said —  Here,  on  objection  of 
proponents,  the  court  refused  to  allow  wit- 
ness to  answer  the  question,  to  which  con- 
testants excepted.  Liouls  Mayes  was  not 
present  at  the  conversation.    The  deceased 


cried  at  the  time  witness  tried  to  get  him 
to  make  friends  with  Walter.  Witness  never 
saw  anything  wrong  with  deceased.  "He 
was  perfectly  rational  and  entirely  sane; 
that  was  my  Judgment  of  him  all  my  Ufe;" 
The  deceased  the  next  day  after  the  talk 
at  the  picnic  put  his  hand  on  witness'  shoul- 
der and  said  he  thought  a  lot  about  the  talk 
the  day  before,  and  to  Just  leave  him  alone. 
He  seemed  perfectly  rational,  clear-minded, 
when  he  talked  to  witaess  both  days,  and  he 
did  not  see  anything  Indicating  he  was  har- 
boring a  delusion. 

These  were  all  of  the  witnesses  tor  con- 
testants. 

On  behalf  of  the  proponents,  the  follow- 
ing witnesses  testified:  Charles  Palmer,  J. 
J.  Shaw,  Frank  Miller,  Thomas  Beld,  Mr. 
Brothers,  W.  A.  Ulery,  J.  C.  Welch,  J.  S. 
Alexander,  and  3.  R.  Cannon.  There  was 
nothing  in  their  testimony  tending  to  show 
want  of  mental  capacity  on  the  part  of  the 
deceased  to  make  a  will,  or  of  the  exercise 
of  any  undue  Influence  on  the  part  of  any 
one  upon  the  testator  as  to  making  his  will. 
But  the  testimony  of  all  tended  to  show 
sound  mental  capacity  on  his  ^rt  But 
contestants  saved  exceptions  to  the  testimony 
of  the  first  of  these  three  witnesses,  express- 
ing their  opinion  as  to  the  mental  capacity 
of  the  deceased. 

3.  3.  Shaw  having  testified  that  he  had 
known  the  deceased  since  1881  intimately; 
knew  something  about  bis  business  dealings, 
and  did  some  business  with  him ;  witness  was 
a  banker,  and  had  lived  In  the  same  town 
with  him  for  17  years  before  his  death — he 
was  asked  this  question : 

"Q.  Taking  into  consideraH"-!  your  acquaint- 
ance with  liim  and  your  opportunity  to  con- 
verse with  him,  what  can  you  say  as  to  his  be- 
ing a  man  of  intelligence  and  of  strong  mind?  " 

The  question  was  objected  to  by  contest- 
ants' counsel  for  the  reason  that  it  was  not 
rebuttal;  that  it  was  a  question  proponents 
should  have  gone  Into  in  chief.  Objection 
overruled  and  excepted  to.  The  same  ob- 
jection, that  it  was  not  proper  rebuttal,  was 
made  to  the  same  question  asked  witnesses 
Frank  Miller  and  Thomas  Beld. 

At  the  dose  of  proponents'  testimony,  Rob- 
ert Trail  testified  for  contestants  that  in 
November,  1915,  he  gave  a  check  to  Louis 
Mayes,  payable  to  the  order  of  C.  A.  Mayes, 
the  deceased,  for  $609,  to  pay  off  a  note  he 
owed,  and  that  the  note  came  beck  through 
the  mail  marked  "Paid,"  and  the  check  was 
indorsed,  R.  L.  Mayes,  but  not  by  C.  A. 
Mayes.  B.  L.  Mayes  said  his  father  had  giv- 
en him  the  note,  but  witness  made  check 
payable  to  his  father.  This  closed  the  evi- 
dence. 

The  court  refused  to  give  an  instruction, 
asked  by  proponents,  submitting  the  ques- 
tion of  undue  influence  to  the  Jury. 

The  court  gave  the  following  luatructions 
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for  pnroponents,  of  wtaldt  the  contestants  com- 
plain: 

"(8)  Even  though  you  mar  believe  that  Ohas. 
A.  Mayes  stated  more  than  once  that  his  son 
Walter  stmck  him,  and  although  you  may  be- 
lieve that  Walter  did  not  strilce  him,  yet  if  yon 
believe  at  the  time  Chas.  A.  Mayea  made  said 
statement  he  vras  of  sound  mind  and  memory 
and  his  mind  was  not  diseased,  and  that  he 
made  said  statement  as'  a  result  of  his  judg- 
ment or  opinion,  then  said  statement  cannot  be 
classed  as  an  insane  delusion. 

"(9)  H  you  believe  that  Walter  Mayes  and 
his  sister  Mrs.  Foley  objected  to  the  marriage 
of  their  father,  Chas.  A.  Mayes,  and  that  an 
ill  and  unfriendly  feeling  arose  between  the 
father  and  Walter  Mayes  and  Mrs.  Foley,  that 
as  a  result  of  said  feeling,  and  not  as  the  result 
of  an  insane  delusion,  the  father  did  not  de- 
sire to  give  said  children  more  than  the  sum 
stated  in  the  paper  writing  alleged  to  be  the 
will  of  said  Chas.  A.  Mayes,  then  yon  will  find 
for  the  defendant." 

Instruction  No.  10  of  proponents  was  a  du- 
plicate of  Instruction  9.  Other  Instructions 
•were  given,  of  which,  however,  no  complaint 
Is  made,  except  that  some  were  duplicates. 
The  Jury  returned  a  verdict  sustaining  the 
will,  and  contestants  duly  appealed  to  this 
court. 

[1]  II.  The  witnesses  to  the  will  and  codi- 
cils, Gibson,  Smith,  and  Dr.  Powell,  were 
permitted  to  give  their  opinion  as  to  wheth- 
er the  testator  was  of  soimd  mind,  which 
is  assigned  as  error.  These  witnesses  testi- 
fied that  they  were  old  acquaintances  of  the 
testator,  knew  him  for  many  years,  and  had 
observed  him,  knew  of  his  transacting  busi- 
ness, and  their  opinion  was  evidently  based 
on  their  personal  knowledge  of  and  experi- 
ence with  the  testator.  This  was  not  error. 
Such  testimony  was  proper.  Helnbach  ▼. 
Helnbach,  274  Mo.  loc.  dt.  816,  S17,  202  8. 
W.  1123,  and  cases  cited. 

[2-4]  in.  After  the  contestants  had  pnt  in 
their  case,  proponents  Introduced  10  witness- 
es, who  had  all  known  the  testator  for 
years,  and  had  close  business  or  social  rela- 
tions with  him  and  observed  his  conduct  and 
actions  and  conversations,  and  they  all  tes- 
tified that  he  was  sane.  The  question  put 
to  these  witnesses  by  proponents'  counsel 
was  whether  they  could  state  from  their 
knowledge  whether  he  was  of  sound  mind. 
The  contestants  objected  to  this  question, 
when  It  was  asked  the  first  three  witnesses, 
on  the  ground  that  the  testimony  was  not 
proper  rebuttal,  and  that  it  should  have  been 
introduced,  in  the  first  place,  at  the  time  the 
testimony  of  the  subscribing  witnesses  to 
the  win  and  codicils  was  Introduced.  There 
was  no  error  in  this. 

In  every  case  contesting  a  will,  proof  by 
the  projxmehts  of  the  will  of  the  sanity  of 
the  testator,  as  well  as  the  due  execution 
of  the  win,  must  be  made,  whether  the  con- 
testants attack  the  will  on  the  ground  of  the 


insanity  of  the  testator  or  not  Major  v. 
Kidd,  261  Mo.  loc.  dt.  626,  627,  170  S.  W. 
879;  Byrne  v.  Byrne,  250  Mo.  632,  157  S.  W. 
609.  But  it  is  only  necessary  in  the  first  in- 
stance for  the  proponents  of  the  will  to 
make  out  a  prima  facie  case  of  sanity  on 
his  part  by  proof  thereof  by  the  subscribing 
witnesses  or  others.  Then  the  contestants 
must  Introduce  evidence  to  sustain  the 
grounds  of  their  contest,  and  if  the  grounds 
be  want  of  mental  cajmcity  and  undue  in- 
fluence, they  must  Introduce  evidence  tend- 
ing to  support  such  grounds.  Upon  the  close 
of  their  testimony,  then  proponents  may  in- 
troduce further  testimony  to  sustain  the 
testator's  sanity  and  disprove  undue  in- 
fluence. This  has  been  the  uniform  practice 
in  this  state.  But  in  such  a  case  the  bur- 
den of  proof  as  to  the  testator's  sanity  still 
remains  with  the  proponents  of  the  will 
throughout  the  case,  and  they  have  conse- 
quently the  right  to  open  and  close.  Benolst 
V.  Murrln,  58  Mo.  307;  Major  v.  Kidd,  261 
Ma  loc.  dt.  622,  170  S.  W.  879;  Craig  v. 
Craig,  166  Mo.  loc.  dt  362,  66  S.  W.  1097; 
Carl  V.  Qabel,  120  Mo.  283,  25  S.  W.  214. 
Therefore  the  ground  of  the  objection  to  this 
testimony,  that  it  was  not  proper  rebuttal, 
was  not  well  taken. 

[5,  B]  Contestants'  witness  Watts,  after  he 
had  testified  that  the  testator  had  always 
transacted  business  intelligently,  was  a  very 
good  business  man,  and  of  sound  mind,  on 
cross-examination  was  asked  whether  testa- 
tor knew  the  "objects  of  his  bounty,  knew 
the  amount  of  his  property,  and  knew  how 
to  take  care  of  it,"  to  which  contestants  ob- 
jected, as  invading  the  province  of  the  Jury. 
This  question  was,  no  doubt,  improper  in 
form.  Wigglnton  v.  Rule,  275  Mo.  412,  205 
S.  W.  168 ;  Helnbach  v.  Hehibach,  274  Mo.  301, 
202  S.  W.  1123.  But  we  think  it  was  not 
reversible  error  In  this  case,  because  all  of 
the  testimony  of  both  contestants  and  pro- 
ponents, including  the  contestants  themselves, 
admitted  the  general  sanity  and  business 
capacity  and  Intelligence  of  the  testator,  and 
the  only  point  at  issue  afTectlng  his  capac- 
ity to  make  the  will  was  whether  his  claim 
that  his  son  Walter  had  strudc  him  or 
knocked  him  off  bis  horse  was  an  insane  de- 
lusion. That  question  was  fully  gone  into 
In  the  testimony,  and  fally  submitted  to  the 
Jury  by  the  Instructions  for  both  contestants 
and  proponents.  Besides,  the  question  had 
been  previously  answered,  in  substance,  by 
the  witness,  when  he  said  the  testator  was 
of  sound  mind.  Under  sudi  circumstances, 
the  allowance  of  such  question  \yas  harm- 
less error. 

[7]  Nor  was  there  reversible  error  in  re- 
fusing to  allow  the  witness  Fred  Temple  to 
state  bis  conversation  with  Rebecca  Mayes, 
the  wife  of  Louis  Mayes,  and  who  is  a  party 
to  this  suit,  because  no  statement  nor  offer 
to  prove  was  made  by  contestants  of  what 
Rebecca  Mayes  said  in   such  conversation. 
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■Williams  r.  Williams,  250  Mo.  251,  168  S.  W. 
61C.  and  cases  cited. 

[I]  IV.  Contestants'  learned  counsel  con- 
tend that  the  evidence  established  a  con- 
fidential relation  between  Louis  Mayes  and 
his  father,  and  therefore  the  burden  of 
proof,  owing  to  the  inequality  In  the  provi- 
sions of  the  will,  was  upon  said  Louis  to 
Khow  that  he  exercised  no  undue  influence. 
We  do  not  so  regard  the  evidence.  The  few 
Isolated  matters  of  business  which  the  evi- 
dence shows  be  transacted  for  his  father  were( 
but  a  very  small  part  of  the  business  which 
the  testator  had  to  transact  in  view  of  the 
considerable  estate,  and  its  character,  whicA 
he  left  behind.  These  voluntary  services 
which  Louis  perfbrmed  for  his  father  are 
no  more  than  could  be  expected  of  a  son,  and 
do  not  establish  sudi  a  confidential  relation 
as  to  throw  the  burden  of  proof  on  the  ques- 
tion of  undue  Influence  upon  blm.  They 
are  not  even  evidence  of  undue  influence. 
Winn  V.  Grier,  217  Mo.  loc.  dt  459,  460, 
117  S.  W.  48;  Tecbenbrock  v.  McLaughUn, 
209  Mo.  533,  108  S.  W.  46 ;  Maddox  v.  Mad- 
dox,  114  Mo.  loc.  dt  46,  47,  21  S.  W.  499, 
35  Am.  St.  Rep.  734;  Sanford  v.  Holland, 
276  Mo.  470,  207  R.  W.  818. 

[9-11]  V.  Nor  did  the  court  err  In  refusing 
to  submit  the  question  of  undue  Influence  to 
the  Jury.  It  is  not  claimed  that  there  is  a  par- 
ticle of  evidence  of  such  undue  influence,  on 
the  part  of  the  widow  or  M-s.  Cannon,  as 
charged  in  contestants'  petition.  The  burden 
of  proving  undue  influence  is  \rpon  the  con- 
testants. Carl  v.  Qabel,  120  Mo.  283,  25  S. 
W.  214 ;  Teckenbrock  v.  McLaughlin,  209  Mo. 
533,  108  S.  W.  46.  But  it  is  said  that  there 
is  such  evidence  against  proponent  Louis 
Mayes.  The  fact  that  he  went  after  the 
witnesses  to  the  codicil  in  1918  Is  the  only 
evidence  that  he  had  anything  to  do  with 
making  the  will.  That  codicil  gave  him  no 
advantage  whatever,  because  he  was  already 
sole  executor  without  bond,  under  the  will 
made  in  1912,  his  brother  William  having 
died,  And  nothing  was  willed  to  him  by  the 
codicil.  There  Is  no  evidence  that  he  had 
anything  to  do  with  the  making  of  the  will 
in  1912,  or  that  he  knew  anything  of  Its 
contents,  until  after  his  father  died.  The 
only  scintilla  of  evidence  in  the  record  which 
might  toid  to  prove  undue  influence  on  his 
part  Is  the  statement  of  the  witness  Fred 
Temple,  for  contestants,  that  8  or  9  years 
liefore  the  trial  the  testator  told  him  that 
Tx>ui8  "believed  it ;  liouie  told  me  he  believed 
he  hit  me."  Temple  did  not  say  that  Louis 
was  present  when  this  statement  was  made, 
but  it  was  In  a  conversation  he  had  with 
testator,  when  Walter  was  present  at  a  plc- 
nla  This  testimony  was  hearsay  and  wholly 
incompetent  as  against  Louis,  and  the  court 
was  authorized  in  withdrawing  it  from  the 
Jury,  as  it,  in  effect,  did,  in  refusing  to  sub- 
mit the  question  of  undue  Influence  to  the 


Jury.    Teckenbrock  ▼.  McLaughlin,  309  Mo. 
548,  540,  550,  108  S.  W.  46. 

[1 2]  VT.  Contestants'  counsel  contend  that 
Instruction  No.  8,  given  for  proponents,  was 
erroneous,  because  it  was  paradoxical.  In 
that  the  testator  could  not  have  been  of 
sound  mind  if  he  stated  that  Walter  struck 
him,  and,  as  a  matter  of  fact,  Walter  did  not 
strike  him.  If  he  made  such  false  statement 
as  a  result  of  his  Judgment  or  opinion.  We 
cannot  reach  this  conclusion.  A  sound-mind- 
ed man  may  make  a  false  statement,  and  be^ 
lleve  it  is  true,  and  harbor  this  belief  for 
years,  as  a  result  of  his  opinion,  warped  by 
prejudice,  fsuspidon,  and  hatred.  NoQiing 
is  calculated  to  arouse  more  lasting  or  bittei- 
animosities,  or  to  'Cause  even  sound-minded 
men  to  see  and  believe  things  about  one 
another  which  do  not,  In  fact,  exist,  and 
which  are  untrue,  than  a  family  feud  caUaed 
by  interfering  with  the  father's  second 
marriage,  especially  if  he  is  a  masterful 
sort  of  man,  and  such  interference  has  no 
Just  ground  to  rest  upon,  as  in  this  case. 
On  account  of  testator's  ill  will  towards 
Walter,  they  may  have  met  and  bad  a  heat- 
ed controversy  In  the  road,  and  Walter  may 
have  Jostled  him  or  made  some  movement, 
which  his  father  may  have  interpreted  as  a 
blow,  though  not  so  intended  by  Walter. 
So  he  may  have  thought  and  believed  that 
Walter  knocked  him  off  his  horse  In  such  a 
way  as  he  could  and  did  not  see  him  and 
then  fled,  when  the  truth  was  he  fell  off  his 
horse  In  a  faint  caused  by  a  sudden  spell 
or  stroke  or  something.  There  Is  no  evidence 
that  he  had  any  fainting  spells  before  this, 
or  more  than  one  afterwards,  and  a  man  of 
his  determination  and  character  °  would  be 
slow  to  acknowledge,  even  to  himself,  that 
he  had  such  a  spell,  or  that  such  spells  wore 
of  any  consequence.  We  overrule  the  objec- 
tion that  the  instruction  Is  paradoxlcaL  It 
is  also  objected  that  this  instruction  should 
have  defined  insane  delusions,  but  contest- 
ants admit  that  "insane  delusions"  were 
fully  and  accurately  defined  in  the  instruc- 
tions given  for  contestants.  Hence  It  was 
not  necessary  to  again  define  them  in  pro- 
ponents' Instructions.  We  disallow  the  ob- 
jections to  said  instruction  No.  8. 

[13]  VII.  As  to  Instruction  No.  9,  for  pro- 
IM>nents:  Contestants  complain  that  because 
Mrs.  Foley  and  Walter  Mayes  were  both  in- 
cluded in  ^is  instruction  it  tended  to  confuse 
the  Jury  and  put  them  in  the  same  attitude 
before  the  Jury,  whereas,  Mrs.  Foley  never 
made  up  with  her  father  and  her  brother 
Walter  did,  and  there  was  no  question  of  an 
insane  delusion  as  to  her;  that  by  placing 
Mrs.  Foley  in  the  same  Instruction  with 
Walter  Mayes,  his  case  was  liable  to  be  prej- 
udiced. We  cannot  see  the  force  of  this 
contention.  If  the  name  of  each  had  been 
put  in  seimrate  instructions,  they  would  have 
been  read  together,  and  the  result  would 
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be  the  same  as  It  both  names  had  been  in- 
cluded in  the  same  instruction.  The  instruc- 
tion not  being  objected  to  or  faulty  In  any 
other  respect,  we  overrule  contestants'  con- 
tention. 

[14]  YIII.  It  Is  also  suggested  that  in- 
structions Nos.  9  and  10  are  duplicates ;  that 
iBEtmctions  Nos.  6  and  T  vtete  practically 
the  same,  as  were  also  9  and  10,  sl'ven  to' 
proponents,  and  that  this  was  error.  Of 
course,  it  would  not  have  been  error  to  re- 
fuse one  of  each  of  these  duplicated  instruc- 
tions, but  we  cannot  see  that  error  was  com- 
mitted by  giving  them,  although  not  neces- 
sary, and  the  practice  is  not  to  be  commended. 
llie  Instructions,  duplicates  and  all,  were  not 
5K>  numerous  as  to  confuse  the  jury,  or  war- 
rant the  reversal  of  the  case  for  that  rea- 
son alone. 

We  find  no  error  in  the  record.  Let  the 
judgment  be  affirmed. 

RAGLAND  and  BROWN,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
SMALL.  C,  is  adopted  as  the  opinion  of  the 
court. 

AH  concur,  except  WOODSON,  and  HIO- 
BBS,  JJ.,  who  dissent  • 


MELVIN  V.  HOFFMAN  et  al.     (No.  21524.) 

(Supreme  Court  of  Missouri.    In  Banc.    NoV. 
30,  1921.) 

1.  Jmlgnieirt  <e=>7l3(2)WVdJHi»eatioB  ef  valid- 
ity of  dead  OR  Issue  of  grantor's  moatal  oom- 
pete*qr  held  to  oonoluda  issae  of  revooabtlity 
which  might  have  been  adjudioated. 

Where  grantor  brouglit  a  suit  to  annul  his 
deed  on  ground  of  insanity,  and  the  trustee  and 
reioaindermen  answered,  aRking  that  the  deed 
he  declared  in  all  respects  valid,  judgment  for 
defendants  concluded  the  contention  advanced 
in  a  second  suit  that  such  agreement  was  for 
the  sole  benefit  of  the  grantor  and  was  revoca- 
ble, and  was  so  understood  by  the  grantor  at 
the  time,  as  such  matter  could  have  been  adju- 
dicated in  the  former  suit. 

2.  Equity  <S=>56— Separate  answers  regarded 
as  one  under  rule  that  substance  and  not  form 
controls. 

Where  in  a  suit  to  declare  a  deed  creating  a 
trust  revocable,  the  interests  of  the  remainder- 
men were  identical,  answers,  though  separate 
in  form,  might  be  regarded  as  one  to  sustain 
the  judgment  under  the  rule  that  equity  regards 
the  substance  and  not  the  form. 

3.  Judgment  «s»503— Separate  answers  held 
•uflloieat  to  sustain  daeree  as  against  oollat- 
eral  attack. 

In  a  grantor's  suit  to  set  aside  hie  deeo  cre- 
ating a  trust  with  a  remainder  to  his  sisters, 
the  several  answers  of  the  sisters  and  trustee 
asserting  the  validity  of  the  deed,  and  that  it 
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had  been  carried  out  for  grantor's  benefit,  and 
asking  that  it  be  declared  in  all  respects  vaKd, 
lUld,  considering  them  as  a  joint  pleading,  suf- 
ficient to  sustain  a  decree  when  collaterally  at- 
tacked. 

4.  Deeds  <£=9l5,  177— Voluntary  deed  good  at 
law. 

A  voluntary  deed,  executed  by  grantor,  cre- 
ating vested  estates  in  favor  of  his  sisters,  wai) 
not  revocable  at  law,  where  no  power  of  rev- 
ocation was  contained  therein. 

5.  Trusts  4=»li4— Deed  creating  trust  with  re- 
mainders over  te  defendant's  sisters  held  an 
executed  trust. 

A  voluntary  deed,  creating  a  trust  for  gran- 
tor for  his  support  and  then  for  the  use  of  his 
family,  with  remainder  to  his  sisters,  was  an 
executed  trust,  though  it  did  not  provide  that 
at  the  time  mentioned  the  property  should  go 
to  the  sisters,  but  required  the  trustee  to  con- 
vey it  to  them. 

6.  Wills  «s»88(6).-Oeed  crMting  traat  for 
grantor  and  family  with  remainder  to  sitters 
held  not  testamentary. 

A  deed  granting  a  fee  to  a  trustee  who  was 
to  support  the  grantor  from  the  income,  and 
providing  that  on  his  death  the  trust  was  to  be 
for  the  use  and  benefit  of  his  family  during 
widowhood  of  wife  and  minority  at  children, 
and  then  the  trustee  was  to  convey  to  grantor's 
two  sisters,  left  no  title  or  control  in  the  gran- 
tor, and  was  not  testamentary  in  character. 

7.  Perpetuities  «=»4( I)— General  rule  stated. 

The  rule  against  perpetuities  is  that  the  le- 
gal or  equitable  fee  in  the  estate  must  veet 
within  a  life  or  lives  in  being  nnd  21  years  and 
the  period  of  gestation  thereafter  from  the  date 
the  instrument  takes  effect,  and  the  rule  does 
not  apply  to  vested  remainders  or  to  contingent 
remainders,  which  vest  within  said  time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perpetu- 
ity.] 

8.  Perpetuities  «s>4(  15)— Trust  with  remain- 
ders held  not  contrary  to  rule  against. 

A  voluntary  deed,  granting  fee  to  a  trustee, 
who  M-as  to  support  grantor,  who  was  not  mar- 
ried, from  the  income  and  to  pay  taxes  and  up- 
keep, and  on  grantor's  death  the  trust  to  be 
for  the  use  and  benefit  of  his  family  during  wid- 
owhood of  wife  and  minority  of  children,  then 
the  trustee  to  convey  to  grantor's  two  sisters, 
was  not  contrary  to  the  rule  against  perpetui- 
ties, the  estates  thereunder  being  vested,  savo 
possibly  the  remainders  as  to  contingency  of 
death  of  children  before  attaining  majority,  in 
which  event  the  sisters'  title  would  vest  in  eq- 
uity within  21  years  and  the  period  of  gestation 
after  plaintiff's  life. 

9.  Deeds  $=>l33(t)— Construed  In  favor  of 
vested  remainders. 

Whether  a  remainder  created  by  deed  is  a 
vested  or  contingent  depends  on  the  intention 
as  shown  by  its  four  comers,  and  if  it  is  doubt- 
ful it  is  to  be  construed  as  vested. 

10.  Deeds  $=>  1 33 (2)— Language  held  to  grant 
vested  remainder. 

Vested  remainders  were  created  by  a  deed 
granting  a  fee  to  a  trustee  with  all  the  income. 
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he  to  support  the  grantor  during  Ua  life  and 
after  bis  death  the  trust  to  be  for  the  benefit 
of  his  family  during  the  widowhood  of  wife  and 
the  minority  of  children,  and  then  the  trustee 
to  convey  to  grantor's  two  sisters,  payments  ot 
income  never  to  be  in  such  amounts  as  not  to 
leave  funds  to  pay  taxes  and  lieep  the  land  in- 
tact for  benefit  of  the  remaindermen;  such  pro- 
risions  supplying  any  omission  to  provide  that 
the  remaindermen  should  take  "upon  the  death 
of  such  children  before  majority." 

11.  Perpetuities  ^=>9(5)— Oaed  creating  trust 
held  not  to  proviiie  foi*  Illegal  acoumulatlons. 

Where  grantor,  unmarried,  conveyed  in  fee 
to  trustee,  who  was  to  receive  all  the  income 
and  support  the  grantor  for  his  life,  by  paying 
grantor  such  sums  as  he  might  Seem  sufficient 
for  support  of  himself  and  family,  and  provid- 
ing that  if  grantor  attempted  to  anticipate  the 
income  the  trustee  might  permit  it  to  accumu- 
late, and  that  on  grantor's  death  the  trust 
should  be  for  benefit  of  his  family,  if  any,  dur- 
ing widowhood  of  wife  and  minority  of  children, 
then  the  trustee  to  convey  to  grantor's  two  sis- 
ters such  deed  permitted  accvmulationa  only 
during  the  life  of  the  grantor,  and  not  during 
that  of  the  wife  and  minority  of  children,  so 
was  not  illegal  on  the  theory  tiiat,  if  permitting 
accumulations  for  the  whole  period,  the  wife 
might  possibly  be  a  person  yet  unborn  and 
whose  death  might  be  more  than  21  years  and 
period  of  gestation  after  plaintiff's  death. 

12.  Perpetuities  «=»4(  18)— Not  created  by  trust 
deed  with  p<»wer  to  sell  and  reinveet. 

Under  a  deed  creating  a  trust  for  grantor 
and  for  his  family  during  widowhood  of  wife 
and  minority  of  children  and  then  to  his  sisters, 
all  the  estates  created  being  vested,  it  did  not 
offend  the  rule  against  perpetuities  because  only 
requiring  consent  of  grantor  and  sisters  to  sell 
in  case  the  trustee  sold  while  grantor  or  one  of 
them  were  living,  and  providing  that  in  case 
they  were  all  dead  he  might  sell  and  reinvest 
until  the  death  of  the  widow,  if  any,  which 
might  be  beyond  the  lawful  period,  since  the 
vested  remainders  of  the  sisters  would  attach 
to  any  change  or  substitution  of  the  property 
by  the  trustee. 

13.  Trusts  <e=>273— Deed  construed  as  to  sup- 
port reserved  to  grantor. 

A  voluntary  deed  in  fee  to  trustee  to  re- 
ceive all  the  Income  and  pay  grantor  sufficient 
for  support,  and  the  trust  to  be  for  benefit  of 
his  family  during  widowhood  of  wife  and  minor- 
ity of  children,  construed,  and  held  to  authorize 
trustee  to  give  all  net  income  to  plaintiff, 
whether  he  had  enffident  other  property  or 
means,  or  needed  such  income,  and  required  the 
trustee  to  keep  up  the  residence  without  re- 
gard to  whether  grantor  had  other  dwellings  or 
not. 

14.  Trusts  is=9274(l)— "Nat  inoome"  defined. 
In  a  deed  granting  a  fee  to  trustee  to  re- 
ceive all  the  income,  and  providing  that  he 
might  permit  grantor  to  cultivate  the  farms, 
but  that  the  trustee  was  to  buy  stock,  imple- 
ments, etc.,  and  might  lease  the  farm,  and  in- 
vest net  proceeds  and  pay  grantor  sufficient 
sums  for  support,  reserving  enough  for  taxes 
and  to  preserve  the  land  for  the  remaindermen. 


the  term  "net  income"  meant  an  the  income  re- 
maining after  paying  the  expenses  of  the  trust 
and  operating  the  property  thereunder,  includ- 
ing compensation  to  the  trustee  and  reason- 
able attorney's  fees  of  himself  and  his  eode- 
fendants  in  defending  litigation  to  which  he 
might  be  a  party  as  trustee,  taxes,  insurance, 
ordinary  repairs,  and  all  other  necessary  ex- 
penses incurred  as  such  trustee  in  order  to  pre- 
serve the  corpus  of  the  trust  property  intact 
for  the  remaindermen  as  provided. 

[Ed.  Notie.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Net  In- 
come.] 

Woodson,  J.,  dissenting. 

Appeal  from  Clrcait  Court,  Pettts  County; 
Hopkins  B.  Shain,  Judge. 

Suit  by  Tbomas  B.  Melvin  against  Louis 
Hoffman  and  others,  to  have  a  deed  executed 
by  plaintiff  to  defendant  In  trust  for  himself 
and  fkunlly  and  to  his  sisters  declared  a  re- 
vocable agreement  for  plaintiffs  sole  benefit, 
and  not  to  convey  vested  interest  to  plaln- 
tUTs  sisters.  From  a  decree  for  plaintiff, 
defendants  appeaL  Reversed  and  remanded, 
with  directions. 

Montgomery  ft  Rncker,  of  Sedalia,  for  ap- 
pellapts. 

G.  W.  Barnett  and  Wilkerson  &  Barnett. 
all  of  Sedalia,  for  respondent 

SMALL,  C.  Tbe  question  presented  in  this 
case  is  whether  tbe  defendants  Lula  Melvin 
Thomson  and  Nannie  M.  May,  appellants, 
have  a  valid  remainder  in  tbe  real  estate 
described  in  tbe  petition,  by  virtue  of  a  cer- 
tain trust  deed  dated  December  31,  1903, 
made  by  the  plaintiff  to  defendant  Louis 
Hoffman,  as  trustee.  Said  deed  of  trust  is  in 
words  and  figures,  as  follows: 

"This  indenture  made  and  entered  into  this 
Slst  day  of  December  1903  by  and  between 
Thomas  B.  Melvin  of  Pettis  county,  ■  Missouri, 
party  of  the  first  part  and  Louis  Hoffman  of 
Sedalia,  Missouri,  party  of  the  second  part,  wit- 
nessetli,  that  the  party  of  the  first  part  for  and 
in  consideration  of  the  sum  of  one  dollar  ($1.00) 
to  him  in  hand  paid  by  the  party  of  the  sec- 
ond part,  the  receipt  whereof  is  hereby  ac- 
knowledged and  of  the  love  and  affection  be 
bears  for  his  sisters  Mrs.  Lula  Melvin  Thomson 
and  Mrs.  Nannie  Melvin  May  and  for  ether 
good  and  valuable  considerations  moving  him 
thereto  does  by  these  presents,  grant,  bargain, 
sell  and  convey  unto  Louis  Hoffman  the  party 
of  the  second  part  hereto,  the  following  de- 
scribed real  estate,  situated  in  the  county  of 
Pettis  and  state  of  Missouri,  viz.  [here  follows 
description  of  land],  and  he  does  also  hereby 
assign,  transfer  and  convey  to  him,  the  said 
Louis  Hoffman,  all  of  the  distributive  share  oC 
the  personal  estate  of  bis  deceased  mother  Mrs. 
Mary  M.  Melvin,  coming  to  iiim  as  one  of  the 
heirs  and  distributees  of  said  estate,  and  here- 
by aothoiues  and  empowers  the  said  Loui<! 
Hoffman  to  receive  said  distributive  share  from 
said  Administrator  and  the  necessary  receipts. 
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•cqnittancM  and  discharfe  to  execute  and  de- 
liver therefor. 

"This  conTeyimce  and  transfer  is  made  upon 
the  following  uses  and  trusts  and  to  the  said 
Louis  Hoffman  as  trustee  for  the  following  pur- 
poses, vis.:  Upon  the  execution  and  delivery  of 
tfaeee  presents  the  said  Louis  Hoffman  being 
invested  hereby  with  the  fee  simple  title  to  said 
real  estate  and  to  a  right  to  said  distributive 
share,  upon  and  for  the  uses  and  trusts  herein- 
after set  forth  and  declared,  shall  at  once  en- 
ter upon  and  take  possession  of  said  real  estate. 
He  shall  use  and  manage  the  said  real  estate  in 
such  a  way  as  shall  seem  to  him  to  the  best  in- 
terest of  the  parties  hereto,  he  may  if  he  sees 
proper,  permit  and  allow  the  party  of  the  first 
part  to  cultivate  and  farm  the  same,  but  all 
the  income,  rents  and  profits  therefrom  shall 
be  paid  over  and  delivered  to  said  second  party ; 
he  may  buy  stock,  farming  implements  or  what- 
ever may  be  necessary  for  the  profitable  and 
proper  use,  conduct  and  management  of  sni 
farm  and  may  feed  and  raise  stock  of  any  and 
every  sort,  but  the  property  and  the  proceeds 
of  aU  such  investment  and  uses  shall  be  and 
remain  the  property  of  said  Lonis  Hoffman  up- 
on the  uses  and  trusts  aforesaid.  The  said 
Louis  Hoffman  may  lease  said  farm  or  other- 
wise conduct  and  manage  it  as  he  may  deem  to 
the  best  interest  of  the  parties  hereto.  He 
shall  invest  the  net  proceeds  arising  from  said 
farm  operations  and  the  money  received  from 
said  distributive  shares  upon  such  terms,  condi- 
tions and  securities  as  he  shall  deem  safe  and 
secure:  he  shall  pay  all  taxes  which  nrny  be 
imposed  upon  any  and  all  of  said  property;  he 
shall  keep  a  book  account  of  all  moneys  re- 
ceived and  all  disbursements  and  in  which  shall 
be  fully  stated  the  facts,  and  these  books  shall 
at  an  times  be  open  to  the  examination  of  the 
parties  hereto.  Out  of  said  moneys,  invest- 
ments, interest  and  proceeds,  the  said  Louis 
HofFman  shall  set  apart  and  pay  said  party  of 
the  fiirst  part  during  his  life  time  a  sufficient 
sum  of  money,  monthly  or  otherwise,  as  he 
may  deem  convenient  and  expedient  for  the  sup- 
port and  maintenance  of  himself  and  any  fam- 
ily he  may  have,  provided  such  payments  shnll 
never  be  in  such  amount  as  not  to  leave  fnnds 
to  pay  all  taxes  and  to  at  all  times  leave  the 
real  estate  or  its  proceeds  intact  and  folly  pro- 
tected and  preserved  for  the  benefit  of  the  re- 
mainderman hereafter  mentioned.  It  shall  be 
entirely  discretionary  with  the  said  Louis  Hoff- 
man to  pay  over  to  said  party  of  the  first  part 
the  same  of  money  as  hereinbefore  directed. 
If  any  attempt  is  made  to  anticipate  such  pay- 
ment, or  If  snch  money  should  be  diverted  by 
the  contracting  of  debts  or  liabilities  of  the 
said  party  of  the  first  part,  said  Louis  Hoffman 
shall  withhold  the  same  and  shall  allow  such 
money  to  accumulate,  but  he  may  purchase  for 
the  family  of  said  party  of  the  first  part,  if  he 
have  any,  provisions  and  other  necessaries  for 
their  maintenance. 

'TTbe  said  Louis  Hoffman  shall  also  have  fnll 
power  and  authority  to  sell,  transfer  and  con- 
vey the  real  estate  hereinbefore  described  or 
others  which  may  be  bought  in  place  thereof, 
as  hereinafter  directed,  and  to  convey  the  fee- 
simple  title  thereof  free  from  the  uses  and 
trusts  herein  declared  upon  the  written  consent 
to  him  of  the  party  of  the  first  part  and  the 
saM  Nannie  M.  May  and  Lula  M.  Thomson  or 
radi  of  those  as  may  be  living  at  tiie  tims  of 
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such  sale  shall  be  made  and  the  proceeds  of 
such  sale  shall  be  invested  in  other  real  estate 
or  other  securities  upon  the  like  uses  and  trusts 
as  are  herein  declared  and  set  forth  with  full 
power  to  change  the  investment  and  convey  or 
assign  the  same  either  real  or  personal  but  al- 
ways subject  to  the  same  uses  and  trusts,  as 
are  herein  declared.  The  said  Louis  Hofbnan 
may  erect  such  buildings  as  may  be  necessary 
upon  said  lands  or  any  of  them  as  may  be  nec- 
essary for  the  comfortable  use  and  occupancy 
thereof  by  said  party  of  the  first  part  or  him- 
self and  family.  Upon  the  death  of  the  party 
of  the  first  part  the  trust  shall  continue  tor 
the  use  and  benefit  of  the  family  of  the  party 
of  the  first  part  if  he  leave  any  during  the  wid- 
owhood of  his  wife  if  he  leave  any,  and  of  the 
minority  of  any  child  or  children  if  he  leave 
any.  Upon  the  death  of  the  party  of  the  first 
part  leaving  no  wife  or  child  or  children,  or  up- 
on the  death  or  marriage  'of  his  widow,  if  he 
leave  any,  and  upon  the  majority  of  his  child 
or  children,  if  he  have  any,  then  the  party  of 
the  second  part  shall  convey  and  transfer  to  his 
si.sters  Mrs.  Lula  Melvin  Thomson  and  Mrs. 
Nannie  M.  Hay,  their  heirs,  executors,  admin- 
istrators or  assigns  share  and  share  alike  the 
real  estate  hereinbefore  described,  or  such  oth- 
er real  estate  or  other  investment  into  which 
said  lands  may  be  changed  as  also  whatever 
may  remain  of  any  of  the  personal  estate  afore- 
said. 

"It  is  understood  that  tho  party  of  the  sec- 
ond part  shall  retain  from  the  property  herein 
referred  to  a  reasonable  compensation  for  his 
services  and  for  the  care  and  management  of 
the  trust' hereby  imposed  upon  him  and  such 
necessary  expenses  and  outlays  as  may  be  in- 
curred in  the  exercise  of  his  discretion  and  in 
his  judgment  in  the  premises. 

"And  the  said  liouis  Hoffman  party  of  the 
second  part,  hereto  asumes  the  duties  of  the 
trust  hereby  imposed  and  covenants  and  agrees 
to  faithfully  and  honestly  discharge  the  same. 

"In  witness  whereof  the  parties  of  the  first 
and  second  part  hereto  have  subscribed  thair 
names  and  affixed  their  seals  the  day  and  date 
first  aforesaid. 

"[Signed]      Thos.  B.  Melvin.    [Seal.] 
"Louis  Hoffman.      [Seal.] 

"State  of  Missouri,  County  of  Pettis— ss.: 

"On  this  31st  day  of  December,  1903,  before 
me  personally  appeared  Thomas  B.  Melvin  and 
Louis  Hoffman  to  me  known  to  be  the  persons 
described  in  and  who  executed  the  foregoing  in- 
strument and  acknowledged  that  they  executed 
the  same  as  their  free  act  and  deed. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my  of- 
fice in  Sedalia  the  day  and  year  first  above 
written. 

"lily  commission  expires  on  the  Slst  day  of 
December.  1903. 

"[Signed]    A.  P.  Morey, 

"Notary    Public    [Seal.] 

"Com.  ex.  Jany.  15, 1907. 

"Filed  for  record  on  the  Slst  day  of  Decem- 
ber A.  D.  1903,  at  3  o'clock  and  30  minutes 
p.  m. 

"[Signed]    Lee  Looney,  Recorder." 

The  original  petition  was  filed  October  9, 
1818.  Au  unended  petition  was  filed  Janu- 
ary 3, 1819.    After  alleging  that  plaintiff  v^as 
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the  owner  of  said  real  estate — a  farm  of 
about  170  acres  in  said  Pettis  county — said 
amended  petition  alleged  the  making  and 
recording  of  said  deed  of  trust,  and  set  out 
in  detail  the  provisions  thereof,  and  then 
continued  as  follows: 

''Plaintiff  states  that  said  instrument,  except 
for  the  power  of  revocation,  did  create  a  vol- 
untary Aiettlement,  both  uiireasonable  and  im- 
provident, that  said  instrument  was  executed 
b7  this  plaintiff  when  he  was  a  young  man,  and 
it  was  not  his  intention  at  the  time  ot  executing 
said  instrument  that  the  same  should  be  irrev- 
ocable; that  at  the  time  he  executed  said  in- 
strument be  did  hold  conference  with  the  de- 
fendants to  this  suit,  and  with  their  counsel, 
and  he  was  not  advised  that  said  instrument 
was  irrevocable,  but  this  plaintiff  at  the  time 
of  executing  said  instrument  understood  and 
intended  that  such'  instrument  should  and  did 
create  a  revocable  and  voluntary  settlement. 
Plaintiff  states  that  the  defendants  Lula  Melvin 
Thomson  and  Nannie  M.  May  are  his  sisters, 
that  they  are  not  now,  and  were  not  at  the  time 
of  executing  such  instrument,  dependent  upon 
this  plaintiff,  bat  they  both  are,  and  at  such 
time  were,  in  independent  circumstances,  and 
this  plaintiff  was  under  no  obligation  or  doty  to 
execute  said  instrument  in  their  behalf. 

"Plaintiff  states  that  said  instrument  did  not 
convey  or  create  any  rigbt,  title,  or  interest  in 
or  to  the  real  estate  hereinbefore  described, 
either  present  or  in  reversion  or  remainder,  ei- 
ther vested  or  future  or  certain  or  contingent, 
in  defendant  Lula  Melvin  Thomson  or  in  de- 
fendant Nannie  M.  May;  that  the  trust  In  de- 
fondant  Louis  Hoffman  created  by  said  instru- 
ment was  a  trust  wholly  for  the  benefit  of  the 
rreator  of  said  trust,  to  wit.  this  plaintiff,  and 
that  said  instrument  did  only  create  an  agency 
and  power  of  attorney  in  defendant  Louis  Hoff- 
man for  the  benefit  of  this  plaintiff,  and  that 
said  trust,  agency,  and  power  of  attorney  were 
rpvocnble  at  the  will  of  this  plaintiff.  Plain- 
tiff further  states  that  said  instrument  was  a 
volnntnry  and  executory  settlement,  and  that  no 
consideration  was  given  or  paid  for  the  execu- 
tion ot  the  same. 

"Plaintiff  further  states  that  on  the  3d  day 
of  September,  1918.  after  the  execution  and  re- 
cording of  said  instrument,  and  before  the  filing 
of  this  suit,  this  plaintiff  did  revoke  the  agency, 
trust,  and  power  of  attorney  of  the  said  Louis 
Hoffman,  created  by  said  instrument,  and  did 
terminate  the  same,  and  did  notify  defendant 
Louis  Hoffman  that  the  same  was  revoked  and 
terminated. 

"And  the  plaintiff  states  that  he  is  now  the 
owner  in  fee  simple  of  the  above-described  real 
estnfe,  free  from  any  agency  or  trust  or  pow- 
er of  attorney  created  by  said  instrument,  and 
the  defendants  have  no  right,  title,  or  interest 
in  or  to  said  real  estate,  but  the  defendants 
TxJuis  Hoffman,  trustee,  and  Lula  Melvin  Thom- 
son, and  Nannie  M.  May.  claim  to  have  some 
title,  estate,  and  interest  in  such  property  by 
reason  of  such  instrument,  and  said  instrument 
is  of  record  in  the  records  of  the  recorder  of 
deeds  of  Pettis  county.  Mo.,  and  constitutes  a 
cloud  upon  the  title  of  this  plaintiff,  and  this 
plaintiff  has  no  adequate  remedy  at  law. 

"Wherefore,  plaintiff  prays  the  court  to  de- 
fine and  adjudge  by  its  judgment  and  decree  the 
title,  estate,  and  interest  of  the  parties  sever- 


ally in  and  to  such  real  property,  and  that  the 
court  hear  and  finally  determine  any  and  all 
rights,  claims,  and  demands  whatsoever  of  the 
parties  hereto  or  any  one  of  them,  concerning  or 
affecting  said  real  property,  and  that  the  court 
dedare  the  title  to  said  property  to  be  in  this 
plaintiff,  and  that  the  court  declare  the  agency, 
trust,  and  power  of  attorney  created  by  said 
instrument  to  be  terminated  and  revoked,  and 
that  the  defendants  are  without  any  right, 'ti- 
tle, or  interest  in  or  to  such  property,  and  for 
all  further  and  proper  relief." 

Defendants  Lula  Melvin  Thomson  and 
Nannie  M.  May  filed  separate  answer,  ad- 
mitting, that  on  the  Slst  day  of  December, 
1903,  plaintiff  was  the  owner  of  the  real  es- 
tate in  question  and  executed  the  deed  of 
trust  described  in  the  petition,  and  specifical- 
ly denied  all  other  allegations  In  the  petition. 
Said  answer  set  up  afflrniatively  that  said 
deed  of  trust  is  and  was  at  all  times  a  valid 
Instrument,  and  in  full  force  and  effect;  that 
at  the  time  said  deed  of  trust  was  made, 
plaintiff  was  yonng  and  Inexperienced,  and 
afraid  he  might  be  imposed  upon  and  lose  or 
dissipate  his  property,  and  therefore  he 
caused  said  conveyance  to  be  made  to  !5ald 
Louis  Hoffman,  as  trustee,  a  competent  busi- 
ness man,  who  has  ever  since  paid  over  to 
plaintiff  from  the  profits  all  the  money  plain- 
tiff needed  or  desired,  and  managed  said 
property  for  a  period  of  16  years  in  a  wise 
and  judicious  manner,  so  that  said  estate 
was  largely  Increased  in  value;  that  said 
trustee  has  rendered  regular  accounts  an- 
nually, approved  by  the  plaintiff  and  filed  In. 
and  approved  by  said  court;  that  by  hla  con- 
duct In  thus  receiving  benefits  of  the  trust 
relation  plaintiff  has  ratified  and  affirmed 
said  deed,  and  Is  now  estopped  to  question  its 
validity.  Said  answer  further  sets  up  a  Judg- 
ment for  defendants  in  a  prior  suit  Insti- 
tuted by  the  plaintiff  in  1914  In  said  court 
against  said  defendants  to  set  aside  said  deed 
of  trust,  as  res  adjudlcata  and  n  bar  to  plain- 
tiff's action  herein  and  to  all  claims  In  his 
petition.  The  answer  of  defendant  Hoffman 
was  to  the  same  effect  as  that  of  his  code- 
fendants. 

riuiudff  in  his  reply  denies  the  new  mat- 
ter set  up  in  the  answers,  except  that  he  ad- 
mits that  his  youth  and  Ine.xperience  and 
fear  that  be  might  be  imposed  upon  moved 
him,  among  other  things,  to  execute  the  said 
instrument  or  deed  of  trust.  The  reply  also 
states  that  the  only  question  settled  In  the 
former  suit  between  the  parties  was  the  men- 
tal capacity  of  the  plaintiff  to  make  and 
execute  the  Instrument  in  question,  and  that 
none  of  the  questions  inv<rived  in  this  suit 
have  ever  been  adjudicated. 

At  the  trial,  plaintiff,  on  his  own  behalf,, 
testified,  among  other  things:  That  he  was 
27  years  old  when  the  deed  of  trust  was 
made,  and  42  when  the  case  w^  tried,  Janu- 
ary,  lOld.     Over   defendants'   objection,  he- 
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testified  that  after  the  partition  sale  of  bis 
mother's  estate  he  went  with  his  Brother-in- 
law  over  to  Bfr.  Montgomery's  law  o£Sce  he 
supposed  for  the  purpose  of  making  deeds  to 
each  other  for  the  estate.  When  he  reached 
said  law  office,  his  two  sisters,  and  defend- 
ant Hoffman  were  there,  and  his  brother-in- 
law  Thomson  suggested  that  he  make  a  deed 
of  trust  to  defendant  Hoffman,  as  trustea 
The  suggestion  was  concurred  In  by  his  sis- 
ters, and  without  consulting  any  lawyer,  or 
being  advised  that  the  instrument  was  ir- 
revocable, or  having  It  explained  to  him  in 
any  way,  and  not  understanding  that  It 
could  not  be  taken  back,  he  executM  the 
deed  of  trust  in  question.  He  made  no  sug- 
gestions about  Its  contents.  Hia  sisters  were 
married  and  got  the  same  part  of  the  moth- 
er's estate  as  be  did.  They  paid  him  no  ccm- 
slderalion  for  the  conveyance.  Did  not  re- 
meml)er  whether  it  was  read  over  or  not  He 
farmed  the  property  himself  for  2  years  after 
the  trust  was  made,  and  after  that*  it  was 
rented  out  by  Judge  Hoffman,  who  paid  him 
money  from'  time  to  time;  never  refused 
Iiim.  It  was  a  year  or  so  probably  before  he 
found  out  be  could  not  sell  the  property. 
That  his  sisters  bad  some  right  in  It,  and  he 
asked  them  to  make  quitclaim  deeds  to  It,  but 
they  refused.  About  the  1st  of  January, 
every  year  after  the  instrument  was  signed, 
be  would  go  to  Judge  Hoffman's  office,  and 
there  saw  annual  settlements  or  accounts, 
which  Judge  Hoffman  made  as  trustee.  Did 
not  know  whether  he  signed  them  or  not. 
He  paid  no  part  of  the  fee  to  the  lawyer  for 
writing  the  deed  of  trust. 

Defendant  Hoffman  testlQed:  That  he  was 
a  lawyer  at  Sedalla,  and  had  been  since  1876. 
Was  never  attorney  for  any  of  the  parties, 
and  before  the  trust  deed  was  executed 
idaintlff  and  his  brother-in-law  Thomson 
came  to  bis  office.  Thomson,  doing  the  talk- 
ing, said  that  plaintiff  had  come  into  an  es- 
tate from  his  mother,  and  was  afraid  that  he 
might  be  overreached  in  trading  and  wanted 
to  put  it  in  the  hands  of  a  trustee;  that  they 
had  agreed  upon  witness,  as  trustee,  and 
came  to  see  If  he  was  willing  to  serve.  He 
said  that  he  would.  A  day  or  two  after- 
wards, plaintiff  came  to  witness'  office  by 
himself,  and  said,  that  the  parties  were  all 
together  tn  Mr.  Montgomery's  office,  and  they 
wanted  him  to  come  over  there.  When  he  got 
there,  the  plaintiff  and  his  two  sisters,  and 
the  two  Mr.  MontgomSrys  and  their  stenog- 
rapher were  there.  Did  not  think  that  the 
deed  was  completely  written  up  when  he  got 
there.  There  were  some  things  added  to  it 
and  completed  while  he  was  in  th^r  office. 
He  was  sure  that  it  was  discussed  as  to  what 
the  deed  was  to  contain  before  it  was  signed. 
Jotm  Montg«Hnery  explained  the  purport  of 
the  instrument.  He  said  they  would  not 
require  any  bond  of  him.  He  then  said  the 
gesetal  pnrport  of  the  Instrument  was  to 
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convey  the  title  to  witness  in  trust  for  the 
benefit  of  the  plaintiff,  Tom  Melvln,  and  for 
bis  wife,  if  he  should  leave  a  widow,  during 
her  widowhood,  and  children,  if  be  should 
have  any,  until  they  were  of  age,  and  the  re- 
mainder was  to  go  to  his  two  sisters,  Mrs. 
May  and  Mrs.  Thomson. 
Witness  further  testified: 

"And  the  general  idea  was  that  Tom  was 
afraid  he  might  be  overreached  in  trading,  and, 
if  this  place  was  fixed  so  be  could  secure  the 
principal  of  the  estate  that  he  had,  that  he 
might  use  all  the  proceeds,  get  the  benefit  of 
all  the  proceeds  of  the  estate  for  his  own  life 
and  living,  bat  he  conldn't  be  traded  out  of  it. 
•  •  •  Finally,  before  it  was  signed,  it  was 
read  aloud  in  the  hearing  of  all  of  as,  and  Mr. 
Tom  Meivin  signed  it  and  I  signed  it"  It  was 
duly  acknowledged  and  delivered  to  witness, 
who  had  it  recorded. 

"Q.  Well,  now,  what  did  taking  charge  of  the 
estate  consist  of  at  that  time?  What  did  you 
receive  from  Tom?  A.  Well,  noW,  you  know, 
of  course,  perhaps  there  was  iio  physical  turn- 
ing over  at  that  time  so  far  as  Tom  was  con- 
cerned. My  recollection  now  is  that  Tom  was 
farming  that  land,  or  was  getting  ready  to 
farm  it  for  the  next  spring.  I  know  he  farmed 
it  the  next  spring.  I  know  we  had  an  under- 
standing that  he  conld  stay  there  and  farm  it, 
and  my  understanding  always  was  that  he  al- 
ways turned  over  the  proceeds  of  what  be  sold 
to  me.  Now,  we  have— but  if  he  needed  any- 
thing for  his  own  use  I  gave  him  the  liberty  to 
use  it  Whenever  he  needed  any  money  and 
would  come  to  me,  I  would  give  it  to  him. 

"Q.  Did  he  ever  ask  for  money  that  yon 
didn't  give  to  liim?    A.  No,  sir. 

*'Q.  Did  the  amount  of  money  yon  gave  liim 
equal  the  trust?  A.  No,  sir;  I  don't  think  it 
ever  did. 

"Q.  In  fact,  money  accumulated  in  the  trust 
an  the  time?  A.  Yes,  sir." 

That  witness  made  some  Improvements  on 
the  farm,  costfaig  |2,000  or  $3,000.  Kept  the 
taxes  paid.  Made  yearly  settlements  of  his 
account,  which  were  signed  and  approved 
by  t>oth  plaintiff  and  his  sisters,  and  also 
filed  in  and  approved  by  the  circuit  court 
ever  since  the  execution  of  the  deed.  That 
pursuant  to  the  decree  in  the  prior  suit  t>e- 
tween  the  parties  in  1914  he  paid  over  to  the 
plaintiff  all  the  personal  property  and  money 
accumulated  in  the  trust  fund  at  that  time, 
less  attorney's  fees  and  costs,  as  required 
by  said  decree.  But  plaintiff  voluntarily  re- 
turned the  same  to  witness  about  S  years  be- 
fore the  trial  of  this  case,  to  hold  and  Invest 
for  him,  and  that  witness  now  has  such 
funds  in  his  hands  for  plaintiff,  amounting 
to  about  $9,000.  Since  the  decree  of  1014 
funds  from  the  rents  and  profits  of  the  real 
estate,  over  and-  above  what  he  has  paid 
plaintiff  for  his  living,  taxes,  etc.,  have  ac- 
cumulated In  his  hands  amounting  to  about 
$1,700.  He  never  knew  that  plaintiff  had 
been  in  the  Insane  asylum  until  a  short  time 
after  the  Instrument  was  executed.  Here 
plaintUTs  counsel  stated,  that  it  had  been 
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adjudicated,  and  he  claimed  that  plaintiff 
was  sane  at  the  time  he  made  the  deed,  and 
defendants'  counsel  said,  he  did  not  object  to 
the  evidence  of  such  previous  Insanity,  as  it 
was  persuasive  that  plaintiff  needed  some 
one  to'talce  care  of  his  property  and  see  that 
it  was  not  dissipated. 

Defendants  Mrs.  May  and  Mrs.  Thomson 
'  corroborated  the  testimony  of  defendant 
HotCman. 

At  the  trial  of  the  case,  to  support  their 
plea  of  former  adjudication,  defendants  in- 
troduced the  pleadings  and  decree  of  the 
conrt  in  the  former  suit  The  petition  was  as 
follows: 

"In  the  Circuit  Court  of  Pettis  County,  Mis- 
souri, October  Term,  1914.  Thomas  B.  Melvin, 
Plaintiff,  V.  Lnla  Melvin  Thomson  and  Eugene 
Thomson,  her  husband,  Nannie  Melvin  May  and 
P.  A.  May,  her  husband,  and  Loais  Hoffman, 
Trustee,  Defendants. 

"Plaintiff  states  that  on  the  Slst  day  of  De- 
cember, 1903,  plaintiff  was  the  owner  and  in 
possession  of  tiie  following  described  real  es- 
tate, to  wit:    [Here  follows  description.] 

"Plaintiff  states  that  prior  to  the  said  Slst 
day  of  December,  1903,  he  had  been  adjudged 
insane  by  the  county  court  of  Pettis  county. 
Mo.,  and  sent  to  the  hospital  for  the  insane  at 
Nevada,  Mo. 

"Plaintiff  states  that  a  short  time  after  he 
had  been  discharged  from  the  said  asylum  for 
the  iBBane,  to  wit,  December  31,  1903,  he  was 
induced  to,  and  did,  sign  his  name  to  a  certain 
instrument  of  writing  or  deed  whereby,  accord- 
ing to  the  terms  of  said  writing,  he  conveyed  to 
one  of  the  defendants,  Louis  Hoffman,  as  trus- 
tee, all  of  said  above-described  real  estate,  and 
in  addition  thereto  all  of  plaintiff's  distributive 
share  of  the  personal  estate  of  plaintiff's  de- 
ceased mother,  Mary  M.  Melvin,  coming  to  him 
as  one  of  the  heirs  and  distributees  of  said  es- 
tate. 

"Plaintiff  states  that  at  the  'time  he  signed 
said  alleged  deed  or  instrument  of  writing  he 
was  insane  and  wholly  incapable  of  understand- 
ing the  terms  or  purport  of  said  alleged  deed, 
and  at  said  time  had  not  recovered  from  the 
insanity  aforesaid,  and  did  not  know  or  under- 
stand the  contents  and  meaning  of  said  alleg- 
ed deed,  and  did  not  know  that  be  was  by  said 
alleged  deed  conveying  his  said  property  to  the 
defendant  Louis  Hoffman  as  trustee. 

"Plaintiff  states  that  defendants  knew  plain- 
tiff was  insane  at  the  time  he  signed  said  al- 
leged deed,  and  that  defendants,  Lula  Melvin 
Thomson,  Eugene  Thomson,  Nannie  Melvin 
May,  and  P.  A.  May,  took  advantage  of  plain- 
tiff's insane  condition  of  mind  and  induced  plain- 
tiff while  in  anch  condition  to  sign  said  alleged 
deed. 

"Plaintiff  says  that  said  alleged  deed  is  wholly 
without  consideraiton,  that  the  same  was  not 
the  act  and  deed  of  this  plaintiff,  snd  that  said 
deed  is  void. 

"Wherefore  plaintiff  prays  that  said  pretended 
deed  be  dedared  null  and  void  and  held  for 
naught 

"[Signed]    W.  D.  Steele, 

"Attorney  for  Plaintiff. 

"FUed  September  18,  1914. 

"Geo.  W.  Driskell,  Circuit  Clerk." 


The  answer  of  defendants  Lula  Velvin 
Thomson  and  Nannie  M.  May,  was  aa  fol- 
lows: 

"In  the  Circuit  Court  of  Pettis  County,  Mis- 
souri, October  Term,  1914.  Thomas  B.  Mel- 
vin, Plaintiff,  v.  I/uIa  Melvin  Thomson  et  al.. 
Defendants. 

"Now  come  the  defendants  Lula  Melvin  Thom- 
son and  Eugene  Thomson,  her  husband,  and 
Nannie  Melvin  May  and  P.  A.  May,  her  hus- 
band, and  for  their  answer  to  the  plaintiff's 
petition,  by  leave  of  court  first  had  and  obtain- 
ed, say  that  it  is  not  true,  and  that  they  deny 
that  the  plaintiff  is  the  owner  of  or  in  posses- 
sion of  the  real  estate  described  in  the  plain- 
tiffs petition,  except  under  the  circumstances 
hereinafter  stated. 

"The  defendants  deny  that  prior  to  the  Slst 
day  of  December,  1003,  the  said  Thomas  B. 
Melvin  was  adjudged  insane  by  the  county  court 
of  Pettis  county  and  sent  to  the  hospital  for 
the  insane  at  Nevada. 

"Defendants  sdmit  that  on  the  Slst  day  of 
December,  1903,  the  plaintiff  executed  a  cer- 
tain instrument  of  writing  whereby  h«  con- 
veyed to  the  defendant  Louis  HoSmtm,  as  trus- 
tee, the  real  estste  described  in  the  plaintiff's 
petition  and  his  distributive  share  of  the  per- 
sonal estate  coming  to  him  from  the  estate  of 
his  mother,  Mary  M.  Melvin,  deceased.  [Here 
follow  specific  denials  of  eadi  allegation  in  the 
petition.] 

"Further  answering,  these  defendants  ssy 
that  at  the  time  of  the  execution  of  said  deed 
the  plaintiff  fuUy  understood  the  purpose  of 
said  deed,  the  objects  to  be  obtained  thereby, 
and  that  he  fully  understood  what  he  was  doing, 
and  the  disposition  he  was  making  of  his  said 
property;  that  he  was  fully  advised  and  was 
perfectly  competent  to  understand  all  the  mat- 
ters and  facts  in  connection  therewith,  and  that 
he  executed  the  same  voluntarily  and  of  bis 
own  free  will  and  for  his  own  protection  and 
advantage. 

"That  at  the  time  of  the  execntion  of  said 
deed  there  had  come  to  the  plaintiff  a  large 
amount  of  valuable  property,  consisting  of  the 
real  estate  aforesaid  and  of  personal  property 
of  great  value  from  the  estate  of  his  deceased 
mother;  that  the  plaintiff  was  young  and  inex- 
perienced and  liable  to  be  imposed  upon  and  to 
lose  said  property,  and  that,  realising  this  fact 
himself,  he  caused  the  conveyance  to  be  made 
whereby  he  could  secure  a  perfectly  competent 
trustee,  a  man  of  well-known  business  discern- 
ment, safe  judgment,  conservative  and  sound 
in  his  bnsiness  methods,  perfectly  responsible 
and  honest  in  all  his  transactions  and  deaHngs, 
to  whom  he  could  commit  the  manasement  of 
said  property  and  under  whose  supervision  the 
plaintiff  could  have  the  full  control  tberoof,  re- 
serving by  said  deed  to>  himself  the  real  estate 
and  the  use  thereof  and  the  profits  therefrom 
during  his  life  and  the  use  of  all  of  the  in- 
come from  the  real  and  personal  property,  and 
such  of  the  principal  thereof  as  might  be  nec- 
essary for  his  comfortable  living  and  enjoy- 
ment; that  said  deed  was  freely  and  advisedly 
executed;  that  thereupon  the  trustee  entered 
into  the  possession  of  said  property,  giving  the 
plaintiff  the  free  use  and  enjoyment  thereof; 
•  •  •  that  during  the  whole  period  of  time 
since  the  execution  of  said  deed  the  plaintiff  has 
enjoyed  the  profits  of  the  trust  relation  created 
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b7  said  tni8tee(T),  and  has  during  all  these 
years  by  bis  cooduct  and  acts  ratified  and  af- 
firmed said  deed;  and  that  he  is  now  estopped 
from  daiming  that  lame  ia  not  his  free  and  vol- 
untary act    •    ♦    • 

"The  defendants  say  they  are  entitled  to  have 
the  validity  of  said  deed  of  trust  inquired  into 
and  ascertained  and  determined  by  this  court 
and  the  rights  of  the  parties  hereto  therein  re- 
spectfully [respectively]  determined  and  fixed  by 
the  judgment  and  decree  of  this  court. 

"Wherefore  these  defendants  pray  that  the 
court  will  ascertain  and  determine  the  rights 
of  the  parties  to  this  action  under  and  by  vir- 
tue of  said  trust  deed  and  by  its  judgment  de- 
clare such  rights  so  that  the  same  may  be  es- 
tablished by  the  judgment  and  decree  of  this 
court  and  the  rights  and  interests  of  all  the 
parties  hereto  fully  determined  and  settled. 

"And  defendants  pray  for  such  otlier  and 
further  relief  as  to  the  court  may  seem  meet 
and  proper. 

"[^gned]    Montgomery  &  Montgomery, 

"Attys.  for  Defendants. 

"Ffled  Oct  16,  1914. 

"Qeo.  W.  Driskell,  Oireait  Clerk." 

Tte  answer  of  defendant  Hoffman,  trustee. 
In  said  cause,  put  the  matters  alleged  In  the 
petition  In  issue,  and  alleged  that  by  said 
deed  "plaintiff  conveyed  to  this  defendant, 
as  trustee  for  plaintiff,  and  for  defendants 
I*ula  Melvin  Thomson  and  Nannie  MeWn 
May,  sisters  of  said  plaintiff,  all  the  real  es- 
tate described  In  plaintiffs  petition  and  all 
of  plaintiff's  distributive  share  of  the  per- 
sonal estate  of  plaintiff's  deceased  mother, 
Mary  M.  Melvin";  that  said  defendant,  trus- 
tee, signed  said  deed  of  trust  and  took  charge 
of  said  property,  and  ever  since  the  execu- 
tion of  said  deed  managed  said  property  as 
trustee  in  good  faith,  and  had  filed  annual 
settlements,  as  such  trustee,  all  of  which 
were  approved  by  the  plalntUT  and  his  co- 
defendants,  Lula  Melvin  Thomson  and  Nan- 
nie Melvin  May,  and  that  said  defendant  was 
ready  at  any  time  to  make  final  settlement 
and  turn  over  the  assets  to  any  person 
named  by  the  court,  and  prays  the  court  to 
examine  his  accounts  and  make  the  same 
matter  of  record.  The  decree  In  said  cause 
was  as  follows: 

'^ow  on  this  day  comes  the  parties  by  their 
respective  counsel  and  by  consent  of  all  the  par- 
ties hereto,  they  all  being  represented  in  court 
by  counsel  and  the  plaintiff  in  person  and  by 
bis  counsel,  this  cause  is  taken  up  and  submit- 
ted to  the  court,  and  the  court,  having  heard 
the  evidence  in  the  cause  and  fully  considered 
the  same,  and  being  fully  advised  in  the  prem- 
ises, finds  the  issue  for  the  defendants;  and 
the  court  finds  that  at  the  time  of  the  execution 
of  the  deed  in  trust  to  the  defendant  Louis 
BoSman,  as  trustee,  that  the  plaintiff,  the  mak- 
er thereof,  was  of  sound  mind  and  fully  ca- 
pable of  understanding  the  terms  and  purport 
of  said  deed  of  trust,  and  understood  its  con- 
tents and  meaning;  and  it  is  decreed  and  ad- 
judged by  the  court  that  said  deed  and  the 
trust  created  thereby  be  in  all  respects  sustain- 
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ed  and  the  plaintiff's  bill  to  annul  and  cancel 
the  same  be  dismissed  at  his  costs.  ' 

"Whereupon,  by  consent  and  agreement  of  all 
of  the  parties  hereto,  the  trustee,  Louis  Hoff- 
man, defendant  In  this  cause,  is  ordered  and 
directed  by  the  court  to  turn  over  to  the  plain- 
tiff, Thomas  B.  Melvin,  all  the  moneys,  prop- 
erty, and  personal  assets  now  in  his  hands  and 
under  his  control  as  part  of  said  trust  and  be- 
longing to  the  trust  estate,  of  every  sort  and 
kind,  after  deducting  therefrom  all  of  the  costs 
and  expenses  of  this  proceeding,  including  at- 
torney's fees  and  such  remuneration  as  the 
trustee  is  at  present  entitled  to,  and  the  trustee 
is  directed  by  the  court  in  due  course  to  present 
to  this  court  his  settlement  in  accordance  with 
this  order,  and  to  carry  out  the  same  in  all  re- 
spects. 

"And  by  consent  of  all  the  parties  present 
the  trustee  is  directed  to  pay  the  attorney  for 
the  plaintiff  an  additional  attorney's  fee  of 
$250,  and  to  pay  to  the  attorneys  for  the  de- 
fendants Montgomery  &  Montgomery  an  addi- 
tional compensation  in  this  cause  in  the  sum  of 
$2S0  out  of  the  trust  funds  in  bis  hands,  and 
that  the  sum  of  $100  be  paid  by  said  trustee  to 
Dimmitt  Hoffman  as  his  attorney  for  appearing 
and  answering  in  this  cause  for  him." 

In  the  case  In  hand,  the  court  below  found 
for  plaintiff,  decreed,  that  the  trust  created 
by  said  deed  "Is  hereby  revoked,"  the  trust 
terminated;  that  the  fee-simple  title  is  in 
plaintiff,  and  defendants  have  no  rights 
therein.  Falling  to  obtain  a  new  trial,  de- 
fendants Mrs.  Thomson  and  Mrs.  May  ap- 
pealed to  this  court 

[1}  II.  As  to  res  adjudlcata:  There  are 
no  allegations  in  the  petition  in  the  case 
now  before  us  that  said  deed  was  procured 
by  fraud  or  undue  influence  of  any  one,  nor 
that  plaintiff  was  weak-minded  or  in  any  way 
Incapacitated  when  he  made  said  deed.  The 
only  allegation  in  said  petition,  as  groimds 
for  setting  aside  or  avoiding  said  deed  in 
equity,  are  that  plaintiff  was  not  "advised 
that  said  Instrument  was  Irrevocable  but 
this  plaintiff,  at  the  time  of  executing  said 
instrument,  understood  and  Intended  that 
such  instrument  should  and  did  create  a  rev- 
ocable settlement"  All  of  which  grounds 
were  conclusively  adjudicated  against  plain- 
tiff in  the  former  suit.  If  plaintiff  was  of 
sound  mind  and  knew  and  understood  the 
purport,  terms,  contents,  and  meaning  of 
said  instrument  when  be  made  it,  which 
was  expressly  within  the  issues  and  ex- 
pressly found  and  decreed  by  said  former 
judgment,  then  be  was  fully  advised,  and 
knew  that  said  deed  purported  to  be  and 
was  an  absolute,  irrevocable  conveyance.  The 
finding  of  all  the  issues  for  defendants,  and 
decreeing  "said  deed  and  the  trust  thereby 
created  in  all  respects  sustained"  In  said 
former  judgment,  also  adjudged  that  there 
was  no  undue  influence  practiced  by  defend- 
ants, or  the  husbands  of  plalntlfTs  sisters. 
In  the  procurement  of  said  deed,  because 
that  was  also  one  of  the  issues  expressly  al- 
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leged  and  Involved  In  the  pleadings  In  the 
former  avM.  Whether  said  deed  was  im- 
provldently  made  by  plaintiff,  or  the  power 
of  revocation  omitted  therefrom  by  mistake, 
was  a  matter  also  embraced  wltliln  the  is- 
sues made  and  decided  In  the  former  case. 
Because  If  plaintiff  was  of  sound  mind  and 
fully  competent  to  understand,  and  did  un- 
derstand, the  purport  and  meaning  of  said 
(loed  when  he  made  It,  as  the  court"  held  in 
said  former  cause,  it  could  not  hare  been  Im- 
provldently  made  nor  omitted  the  power  of 
revocation  by  mistake. 

It  is  hardly  necessary  to  cite  authorities  on 
the  elementary  proposition  that  when  an  Is- 
sue has  once  been  decided  by  a  court  of  com- 
petent Jurisdiction  in  a  former  snit  between 
the  same  parties  the  losing  party  cannot  vex 
his  adversary  again  with  the  same  issue  or 
matter  embraced  therein.  Chouteau  v.  Gib- 
son, 76  Mo.  38;  Baker  v.  Kansas  City,  etc., 
147  Mo.  140,  48  S.  W.  838;  Wilson  v.  Bough- 
ton,  50  Mo.  17;  Young  v.  Byrd,  124  Mo.  590, 
28  S.  W.  83,  46  Am.  St.  Rep.  461. 

Furthermore,  a  former  judgment  is  not  on- 
ly conclusive  a^  to  matters  In  issue  and  em- 
braced within  the  Issue,  but  as  to  all  mat- 
ters which  the  parlies  could  have  alleged  to 
sustain  their  action  or  defense.  The  former 
proceeding  being  a  suit  In  equity  to  cancel, 
set  aside,  and  annul  said  deed,  all  matters 
which  plaintiff  could  have  alleged  to  set 
aside  and  cancel  said  deed  In  equity  are 
deemed  to  have  been  adjudged  In  defendant's 
favor,  whether  alleged  In  the  petition  in  said 
cause  or  not,  for  the  reason  that  a  party  can- 
not split  up  his  cause  of  action  nor  vex  his 
adversary  piecemeal  for  the  same  cause  more 
than  once.  Donnell  v.  Wright,  147  Mo.  639, 
49  S.  W.  874,  and  cases  cited;  St.  Louis  v. 
United  Rys.,  263  Mo.  loe.  clt.  424,  174  S.  W. 
78,  and  cases  cited;  Spratt  v.  Early,  199 
Mo.  491,  97  S.  W.  925;  Leslie  v.  Carter,  208 
Mo.  loc.  clt.  428,  187  S.  W.  1196. 

We  hold,  therefore,  that  all  equitable 
grounds  for  annulling,  setting  aside,  or  re- 
voking said  instrument,  urged  by  respondent 
in  his  petition,  or  in  his  brief,  were  deter- 
mined against  him  in  the  former  litigation, 
and  are  at  rest. 

III.  We  aLso  tliink  that  the  validity  of  said 
deed  and  the  trust  thereby  created  was  in 
all  respects  sustained  as  expressly  declared 
therein  by  said  former  decree. 

[2,  S]  In  said  former  suit,  the  trustee  and 
Itlrs.  Thomson  and  Mrs.  May  filed  answers; 
they  were  on  the  same  side  of  the  contro- 
versy; their  answers,  though  In  form  several, 
were  In  substance  Joint  and  several ;  each  ad- 
mitted the  making  of  the  deed  and  claimed  its 
validity;  each  alleged  that  it  had  been  car- 
ried out  by  the  tru.stee,  and  plaintiff  had  re- 
ceived the  benefit  of  it  since  its  execution. 
The  trustee's  answer  alleged  that  It  created  in 
him  a  trust  for  the  benefit  of  plaintiff  and  his 
sisters,  and  plaintiff's  sisters'  answer  alleged 


'  It  created  a  trust  for  the  support  of  plalntiCT 
for  life  under  the  8ui)erviBion  of  the  trustee; 
that  they  were  entitled  to  have  the  validity 
of  said  deed  and  the  rights  of  the  parties 
thereunder  determined  by  the  court,  and  ex- 
pressly prayed  that  the  court  determine  such 
rights,  etc.    We  hold  that  In  equity  (especially 
under  our  Code)  in  matters  of  pleading  and 
procedure,  as  well  as  in  other  matters,  the 
substance  and  not  the  form  of  things  is  re- 
garded, and,  accordingly,  that  both  answers 
In  the  former  case  must  be  considered  as  a 
single  pleading,  containing  the  Joint  and  sep- 
arate answer  of  the  trustee  and  his  code- 
fendonts.    As  such  it  was  sufScient  to  sus- 
tain a  decree  when  collaterally  attacked,  as 
in  this  case,  granting  defendants  afBnuatlve 
relief  and  establishing  the  validity  In  all  re- 
spects of  said  deed  of  trust,    mie  fact  that 
said  decree  did  not  fully  define  the  rights  of 
the  parties,  as  prayed  by  defendants,  does  not 
prevent   it   being  an   adjudication    of  their 
rights,  as  far  as  it  goes,  to  wit,  that  "said 
deed  and  the  trust  thereby  created  be  in  all 
rrapects  sustained."      That  l>oth  the  partie:i 
and  the  court  understood  the  decree  estab- 
lished the  validity  of  the  Instrument  is  fur- 
ther shown  by  its  subsequent  language.    Ins- 
media  tely  following  the  provision  above  quot- 
ed, it  provides  that  by  order  of  the  court  and 
consent  of  the  parties  (plaintiff,  himself,  be- 
ing personally  present)  the  personal  proper- 
ty in  the  trust,  which  under  the  terms  of  the 
deed  the  trustee  was  authorized  to  wholly  ap- 
propriate for  the  support  of  plaintiff,  was 
directed  to  be  turned  over  to  him,  and  the 
trustee  to  report  his  action  thereunder  to  the 
court.    Tliere  is  therefore  nothing  left  for 
further    controversy    except    the   particular 
estates  or  interests  which  the  parties  have 
under  said  deed  considered  as  a  valid  In- 
strument. 

[4]  IV.  But,  Independently  of  the  effect  of 
said  former  Judgment,  as  an  affirmative  ad 
Judication  of  the  validity  of  said  deed,  in  all 
respects,  at  law  and  In  equity,  we  have  ar- 
rived at  the  conclusion  that  it  Is  a  valid  and 
legal  Instrument,  and  not  subject  to  the  ob- 
jections made  thereto  by  learned  counsel  of 
respondent.  Learned  counsel  contend  that 
the  deed  on  Its  face  being  a  voluntary  set- 
tlement and  containing  no  power  of  revoca- 
tion, the  presumption  is  that  it  was  omitted 
by  mistake,  or  said  deed  was  Improvldently 
executed.  Several  authorities  Uoldinig  such 
omission  is  prima  facie  evidence  of  such  mis- 
take or  Improvidence  are  cited,  but  none  so 
holding  from  this  state.  But  such  authori- 
ties would  in  no  event  rule  this  case,  because 
the  judgment  In  the  former  suit  between  tiie 
parties  adjudicated  such  facts  against  the 
plaintiff.  The  question  of  mistake  and  im- 
providence is  a  matter  of  equity  going  to  the 
validity  of  the  execution  of  the  deed,  settled 
by  the  former  judgment,  and  does  not  affect 
the  validity  or  construction  of  said  deed  on 
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its  face.  At  law  and  on  Its  face,  a  voluntary 
deed  or  executed  trust  in  favor  of  third  par- 
ties Is  not  revocable  by  the  grantor,  unless 
such  power  of  revocation  Is  contained  In  the 
deed,  but  is  valid  and  binding,  as  if  made 
for  a  full  consideration.  27  Am.  &  Eng. 
Ency.  Law  (1st  Ed.)  p.  310,  and  cases  cited 
in  the  notes:  Perry  on  Trusts,  {  104;  Ric- 
ards  v.  Trust  Co.,  07  Md.  60S,  55  AU.  384.  63 
li.  R.  A.  145.  This  has  always  been  the  law 
in  this  state.  Ewlng  v.  Shannahan,  113  Mo. 
loc.  cit.  196,  20  S.  W.  1066 ;  Banking  Co.  ▼. 
Miller,  190  Mo.  640,  89  S.  W.  629,  1  L.  R.  A. 
(S.  S.)  790;  McFarland  v.  Bishop,  282  Mo. 
534,  222  S.  W.  146;  liCeper  v.  Taylor,  111  Mo. 
■312,  19  S.  W.  955:  Watson  v.  Payne,  143  Mo. 
App.  loc.  dt  728,  128  S.  W.  238 ;  Taylor  v. 
Welch,  168  Mo.  App.  loc.  dt.  230,  153  S.  W. 
490. 

[f]  V.  Respondent's  learned  counsel  are 
also  tn  error  in  their  contention  that  said 
deed  is  not  an  executed  trust  in  faviu:  of 
plaintiff's  sisters,  because  It  does  not  provide 
that  at  the  time  mentioned  in  the  deed  the 
property  shall  go  to  them,  but  ttiat  the  trus- 
tee shall  convey  it  to  them.  At  the  outset 
the  property  is  conveyed  absolutely  in.  fee 
simple  to  the  trustee  upon  the  trusts  and  for 
the  purposes  thereafter  named,  among  which 
is  that  of  conveying  It  to  plaintiff's  sisters 
upon  his  death  and  that  of  liis  widow  and 
children,  If  any  he  iiave,  or  when  said  chil- 
den  arrive  at  the  age  of  21  years.  The  plain- 
tiff Is  not  required  to  do  anything  further  in 
order  to  affect  the  disposition  of  his  property 
as  contemplated  by  said  deed.  It  was  there- 
fore a  completely  executed  trust,  and  In  no 
sense  executory  so  as  to  remain  revocable  by 
him.  Ewing  v.  Shannahan,  113  Mo.  loc.  cit. 
196.  20  S.  W.  1065,  and  other  cases  cited 
above. 

[I]  YI.  Nor  is  said  Instrument  testamen- 
tary In  character.    It  pa&ses  the  absolute  fee 
to  the  trustee  by  the  usual  words  of  convey- 
nnce  of  present  import  in  trust  for  the  pur- 
poses therein  mentioned,  and  vests  a  present 
title  and  interest  In  the  trustee  and  the  beue- 
Rciaries,  and  takes  immediate  effect  upon  its 
delivery.    There  is  no  title  left  in  the  grantor  ■ 
whatever,   e.xccpt    tlie   right   to   support   as ' 
therein  provided.    Such  a  deed  h^^uo  ear-  i 
marks  of  a  testamentary  disposiliM,-  and  is  | 
invulnerable  to  attack  for  that  reason.  "■  Sims  1 
V.  Brown,  252  Mo.  58,  158  8.  W.  624.  I 

[7]  VII.  Nor  does  said  instrument  in  any  j 
way  violate  the  rule  against .  perpetuities. 
That  rule  is  that  the  legal  or  equitable  fee  in 
the  estate  must  vest  within  a  life  or  lives  In 
Iwlng  and  21  years  and  the  period  of  gesta- 
tion thereafter  from  the  date  the  instrument 
takes  effect.  The  rule  does  not  apply  to  vest- 
ed remainders,  nor  to  contingent  remainders 
which  vest  within  said  time.  Deacon  v. 
Trust  Co.,  271  Mo.  660.  197  S.  W.  261;  Stev- 
ens V.  Annex  Realty  Co.,  173  Mo.  511,  73  8. 
W.  506;  21  R.  C.  ly.  p.  290,  291,  207.     In  this 
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case  we  think  all  the  estates  created  vested 
within  the  required  time. 

[S]  (a)  The  complete  legal  title  to  the  trus- 
tee took  effect  upon  the  delivery  of  the  deed. 
So  did  the  Interest  of  plaintiff  for  support. 
The  interest  of  his  possible  wife  and  children 
were  contingent  upon  their  being  in  existence 
at  the  time  of  plaintiff's  death,  but  if  they 
were  then  in  existence,  their  estates  took  ef- 
fect and  vested  at  that  time — tliat  of  the 
children  to  cease  at  their  majority,  that  of 
the  wife  to  cease  at  her  death  or  marriage. 
Their  estates  therefore  vested  within  the 
rule. 

As  to  the  sisters'  remainder.  So  far  as  it 
was  limited  to  take  effect  upon  the  death  of 
the  plaintiff  and  the  death  of  the  widow,  it 
was  a  vested  remainder,  because  said  events 
were  certain  to  occur  and  the  sistei-s  were  liv- 
ing when  the  deed  was  made.  In  so  far  as 
it  was  limited  to  vest  when  plaintiff's  chil- 
dren, if  any,  reached  their  majority,  if  the 
immediate  clause  in  which  It  is  stated  the 
trustee  shall  then  convey  to  them  is  alone 
considered,  it  would  be  contingent,  because 
the  event,  that  of  said  children,  if  any,  ever 
reaching  majority,  would  be  uncertain. 
Eckle  v.  Rylaud,  256  Mo.  loa  cit.  451  ct  set|., 
165  S.  VV.  1035.  But  even  In  that  case  the 
sisters'  title  vou^d  ^^^  '°  equity  within  21 
years  and  the  period  of  gestation  after  plain- 
tiff's life  had  expired^  which  would  be  within 
the  rule. 

[1, 1 0]  (b)  But  whether  a  remainder  is  vest- 
ed or  contingent  depends  upon  the  Intration 
of  the  instrument,  as  shown  by  its  four  cor- 
ners, and,  if  doubtful,  will  be  construed  to  be 
vested.  Chew  v.  Keller,  100  Mo.  362, 13  S.  W. 
.395.  If  the  remainder  to  the  sisters  l>e  con- 
tingent upon  his  childi-en,  if  any,  reaching 
the  age  of  majority,  then  if  he  liad  children 
and  they  all  died  before  they  reached  their 
majority,  the  remainder  to  the  sisters  would 
fail,  and  the  fee  would  revert  to  the  plain- 
tiff or  his  hdrs,  because  not  otherwise  dis- 
posed of  by  the  deed.  But  we  think  it  was 
the  clear  intention  of  the  deed  to  dispose  of  ■ 
the  whole  fee-simple  title,  so  that  it  would 
vest  in  the  beneficiaries  within  a  life  In  being 
or  21  years  and  the  period  of  gestation  there- 
after. This  is  shown  by  the  express  state- 
ment In  the  deed  that  the  trustee  was  vested 
with  the  fee-simple  title  interest  in  trust  for 
the  purposes  specified  in  the  deed,  and  by  the 
express  statement  that  the  payments  to  plain- 
tiff and  his  wife  and  children  should  "never 
be  in  such  amounts  as  not  to  leave  funds  to 
pay  all  taxes,"  and  "to  at  all  times  leave  the 
real  estate  or  its  proceeds  intact  and  fully 
protected  and  preserved  for  the  beueflt  of  the 
remainderman  hereafter  mentioned." 

If  the  language  had  been  to  convey  to  the 
sisters,  etc.,  upon  the  majority  of  the  chil- 
dren, "or  upon  their  death  before  majority," 
there  could  be  no  doubt  that  the  sisters'  in- 
terest would  be  a  vested  remainder,  because 
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all  the  events  upon  which  It  depended  would 
necessarily  happen  by  the  mere  afflux  of 
time.  Wanie  v.  Sorge,  258  Mo.  loc.  dt  171, 
167  S.  W.  967.  But  we  think  that  this  omis- 
sion Is  supplied  by  the  other  language  of  the 
deed  above  referred  to,  showing  an  Intention 
to  dispose  of  the  whole  fee,  and  that  the  es- 
tate should  always  be  preserved  for  the  re- 
maindermen "hereafter  mentioned,"  who  are 
his  sisters;  also  by  the  Immediate  context, 
directing  the  conveyance  to  the  sisters  "their 
heirs,  executers,  administrators,  and  as- 
signs." This  language  shows  their  estate 
was  to  descend  to  their  heirs  and  vest  in 
their  executors  and  administrators  or  in  their 
assigns.  We  rule  that  the  sisters'  estate  Is  a 
vested  equitable  remainder  In  fee. 

[11]  VIII.  Respondent's  learned  counsel  al- 
so contend  that  under  the  instrument  the 
trustee  in  his  discretion  can  withhold  all  In- 
come or  rents  and  profits  from  the  plalntUf 
and  his  widow  and  children,  if  he  should 
have  any,  and  allow  it  to  accumulate  in  bis 
hands  until  the  termination  of  the  trust  upon 
the  death  of  said  widow.  That  she  might  be 
a  person  yet  unborn  and  whose  death  might 
be  more  than  21  years  and  the  period  of  ges- 
tation after  plaintiff's  death.  Therefore 
such  power  of  accumulation  in  the  trustee 
contravenes  the  rule  agalnat  perpetuities. 
But  we  do  not  so  read  the  deed.  Upon  tlie 
plaintiff's  death,  leaving  a  widow  or  children, 
the  trust  Is  expressly  limited  to  "continue  for 


simply  be  the  proceeds  of  the  original  trust 
property,  and  the  vested  interest  of  the  bene- 
flclaries  would  follow  and  continue  in  such 
proceeds  or  substituted  property,  and  would 
be  in  no  way  dl8ti]Tl>ed  by  the  change  in  the 
character  of  tbe  trust  pnK)erty.  The  power 
to  lease,  sell,  and  reinvest,  instead  of  im- 
peding, facilitates  the  transfer  of  pToperty, 
and  is  the  very  purpose  the  rule  against  per- 
petuities aeekB  to  promote^  Deactn  v.  Trust 
Co.,  271  Mo.  669,  197  8.  W.  281;  In  re  Es- 
tate of  Soulard,  141  Mo.  642,  43  S.  W.  617 ; 
21  R.  C.  li.  p.  836;  Holmes  V.  Walter,  U8 
Wis.  409,  95  N.  W.  380,  62  L.  B.  A.  986;  note 
to  11  L.  R,  A.  88 ;  Pulitzer  v.  Uvlngston,  89 
Me.  359,  36  Atl.  685;  Hart  T.  Seymour,  147 
111.  598,  35  N.  B.  246. 

X.  We  are  therefore  of  the  opinion  that 
said  instrument  is  valid  In  all  respects  as  to 
the  parties  thereto  and  the  beneflciaries 
therein  mentioned,  and  so  bold.  We  have  al- 
so indicated  the  character  of  the  estates  of 
the  beneficiaries  and  powers  of  the  trustee. 

[13, 14]  As  to  the  plalntifTB  right  of  sup- 
port, we  hold  that  it  la  wholly  within  the 
discretion  of  the  trustee,  except  under  the 
circumstances  mentioned  in  the  deed,  which 
provides  whMi  it  must  be  withhdd,  but  may 
be  given  to  his  family,  if  any  he  has.  But, 
otherwise,  the  trustee  is  authorized  to  give 
all  the  net  income  of  the  trust  property  to 
the  plaintiff  during  his  life  for  his  support 
(including  that  of  his  family,  if  any  he  should 


the  use  and  benefit  of  the  family  of  the  party  |  have),  without  regard  t»  whether  the  plain- 
of  the  first  part,  if  he  leave  any,  during  the  ]  tijf  ^as  sufficient  other  property  or  means  or 
widowhood  of  his  wife,  if  he  leave  any,  and  I  ^^^  ^^^^  ^^^  ^^^^^  f^^  ^^^  ^^^  ^^^^ 
of  the  minority  of  any  child  or  children,  if 
he  leave  any."    'Bius  plaintiff's  widow  and 


children  upon  his  death  are  to  have  the  use 
and  l)enefit  of  the  trust  property  without  re- 
striction or  reservation,  during  the  wife's 
widowhood  and  tbe  children's  minority. 
This  would  give  them  the  whole  net  income 
of  tbe  property  during  the  existence  of  tb^r 
estate.  The  power  to  accumulate  or  with- 
hold Income  expressly  applies  only  to  the 
plaintiff,  and  not  to  his  widow  or  diildren. 
Thus  there  could  be  no  accumulation  of  in- 
come after  plaintiff's  death  or  beycmd  a  life 
in  being,  and  the  rule  against  perpetuities 
would  not  be  infringed. 

[12]  IX.  It  is  also  contended  that  the  writ- 
ten consent  of  plaintiff' and  his  sisters  to  sell 
is  only  required  in  case  the  trustee  sells, 
while  plaintiff  or  his  sisters  or  one  of  them  Is 
living,  and  that  in  case  they  are  all  dead  the 


port  or  not.  Also  In  his  discretion  out  of 
said  net  income  to  erect,  if  not  already  erect- 
ed, or  in  case  they  be  destroyed  hereafter, 
such  buildings  as  may  be  necessary  upon  said 
land  for  the  comfortable  use  and  occupancy 
of  the  plaintiff,  and  If  he  have  a  family  for 
plaintiff  and  his  family  without  regard  to 
whether  plaintiff  has  other  houses  or  prop- 
erty which  he  could  use  for  his  dwelling  or 
not.  By  net  income  is  meant  all  the  Income 
remaining  after  paying  the  expenses  of  the 
trust  and  operating  the  property  thereunder, 
including  compensation  to  the  trustee,  and 
reasonable  attorney's  fees  of  himself  and  his 
codefentfants  in  defending  this  suit,  or  other 
litigation  to  which  he  may  be  a  party  as 
trustee,  taxes.  Insurance,  ordinary  repairs, 
and  all  other  necessary  expenses  incurred  as 
such  trustee  in  order  to  preserve  the  corpus 


trustee  is  given  power  to  sell  and  reinvest  of  tbe  trust  property  intact  for  the  remalnd' 


until  the  'death  of  the  widow,  if  any,  which 
might  be  beyond  the  lawful  period.  This  we 
think  Is  true.  But  this  power  to  sell  and  re- 
invest In  no  way  disturbs  the  vested  interest 
of  the  beneficiaries,  which,  as  we  have  seen, 
would  all  vest  in  equity,  and  therefore  be 
transferable  within  the  period  required  by 
said  rule.  Any  change  or  substitution  of 
oroperty  by  the  trustee  under  the  trust  would 


ermen  as  provided  for  in  said  deed. 

The  result  is  that  tbe  Judgment  of  the  low- 
er court  is  reversed,  and  the  cause  remanded, 
with  directions  to  said  court  to  set  aside  said 
Judgment  and  enter  a  decree  finding  all  the 
Issues  for  defendants,  and  declaring  and  ad- 
Judging  said  deed  of  trust  and  all  provisions 
therein  legal  and  valid  in  all  respects  In  law 
and   equity  and   binding  upon   the  parties 
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thereto,  and  that  the  rights  of  the  parties  to       Action  by  Benjamin  J.  Eckhardt  against 
thlj  suit  and  the  beneficiaries  in  said  Instru- 


ment mentioned,  Including  the  powers  and 
duties  of  the  trustee,  are  as  therein  provided 
and  set  forth  and  as  construed  and  Indicated 
by  our  opinion  herein. 

RAGLAND  and  BROWN,  CO.,  concur. 

PUR  OURIAM.  The  foregoing  opinion  by 
SIIAUi,  0.,  Is  adopted  as  the  opinion  of  the 
court  

All  concur  dDAVTD  B.  BLAIR,  J.,  In  para- 
graphs 1,  2,  3  and  result),  except  WOOPSON, 
J.,  who  dissents. 


ECKHARDT  v.  WAGNER  ELECTRIC  MFG. 
eg.  (No.  2 1 982.) 


{Supreme  Coart  of  Missouri,  in  Banc. 
30,  1921.) 


Not. 


1.  Mastar  and  servaat  «s»2S8(l)  —  Pleading 
Regllgeaoe  in  ganeral  terms  hald  proper. 

Where  an  injnred  employee's  knowledge 
that  comiecting  rods  of  a  machine  by  which  he 
Was  injured  were  broken  at  the  time  of  the  ac- 
cident was  only  hearsay,  and  he  was  not  per- 
mitted to  obtain  more  definite  knowledge,  he 
was  under  no  duty  to  rely  on  defendant  for  the 
information,  but  might  plead  negligence  in  gen- 
eral terms,  thus  Invoking  the  doctrine  of  res 
ipsa  loguitnr. 

2.  Negllgenea  «s>  1 34  (2)— Provable  by  reason- 
able Infereooo  from  facts. 

Negligence,  like  any  other  fact  in  issue,  may 
be  established  as  well  by  reasonable  inference 
from  other  facts  as  from  more  direct  means 
of  proof. 

3.  Matter  and  servant  «=a2B6(5)  —  Evidanoe 
held  to  sepport  recovery  under  doctrine  of 
res  Ipsa  loquitur. 

In  an  employee's  action  for  injuries  by  the 
falling  of  the  heavy  crosshead  of  a  cutting  press 
while  he  and  others  were  attempting  to  make  it 
operate,  evidence  held  sufficient  to  support  a 
finding  for  plaintiff  under  the  doctrine  of  res 
ipsa  loquitur. 

4.  Master  and  servant  «=>I25(I) —Employer, 
knowing  defect  In  machine,  liable  for  injury. 

A  corporate  employer,  notwithstanding  its 
impersonal  character,  was  bound  to  know  the 
condition  of  a  machine  before  requiring  an  em- 
ployee to  operate  it,  and  If  the  defect  was  not 
obvious  to  the  operator,  bnt  was  known  to 
the  employer  or  could  have  been  known  by 
the  exercise  of  ordinary  care,  it  was  liable  for 
the  resulting  injury. 

Graves,  Higbee,  and  David  B.  Blair,  JJ.,  dis- 
sentUg. 


the  Wagner  Electric  Manufacturing  Com- 
pany. From  a  Judgment  for  plaintifT,  de- 
fendant  appeals.     Affirmed. 


Appeal     from  St.  Ixrals 
Franklin  Ferrias,  Judge. 


Circuit    Court; 


Albert  Blair  and  Charles  A.  Houts,  both  of 
St.  Louis,  for  appellant. 

PhUip  C.  Wise  and  Charles  B.  Morrow, 
both  of  St  Louis,  for  respondent. 

WALKER,  J.  This  Is  an  action  for  per- 
sonal injuries.  Upon  a  trial  before  a  Jury 
In  the  circuit  court  of  the  dty  of  St.  Louis 
a  verdict  was  rendered  In  favor  of  the  plain- 
tiff In  the  amount  of  $8,000.  From  the  Judg- 
ment rendered  thereon  defendant  has  ap- 
pealed. 

The  defendant  Is  an  electrical  manufactur- 
ing company,  engaged  in  business  In  the  dty 
of  St  Louis.  Piaintlft  was  employed  by  It 
In  the  capacity  of  a  foreman  of  Its  stamping, 
or  punch  press,  department  His  duties  were 
to  see  that  the  product  of  hte  department 
was  k^t  up  to  the  required  standard,  that  the 
men  were  employed,  and  that  the  machines 
were  kept  oiled  and  running.  In  plaintiff's 
department  there  was  a  machine  called  the 
"Bliss  cutting  press."  It  was  made  of  Iron 
and  steel,  with  a  heavy  flywheel  and  shafts, 
and  was  operated  by  electrical  power;  It  was 
provided  with  a  metal  punch  and  crosshead 
weighing  about  175  pounds,  which,  when  In 
operation,  moved  up  and  down  between  slides 
on  each  side.  The  punch  fixed  In  this  cross- 
head  was  used  for  stamping  certain  metal 
materials  manufactured  by  the  defendant  In 
the  course  of  Its  business.  On  the  bolster 
plate  below  the  punch  was  the  die  on  which 
the  metal  to  be  stamped  would  be  placed. 
The  power  necessary  for  the  operation  of 
this  machine  was  turned  on  by  a  movable 
foot  lever.  When  the  power  was  turned  on 
the  punch  and  crosshead  would  move  down- 
ward and  stamp  the  metal  which  had  been 
placed  on  the  iron  plate  or  table.  As  long  as 
the  foot  lever  was  pressed  down  the  cross- 
head  would  descend  and  rise,  and  upon  the 
release  of  the  lever  the  power  would  be  dis- 
connected and  the  crosshead  would  remain 
stationary  on  an  upward  stroke. 

A  short  time  before  the  plaintiff's  injury 
the  machine  had  been  overhauled  by  the  de- 
fendant On  the  day  of  the  Injury  the  plain- 
tiff was  ordered  to  put  the  machine  In  oper- 
ation. He  was  Informed  by  one  of  the  em- 
ployees that  It  was  stuck  or  would  not  work. 
Finding  it  properly  oiled,  he  asked  an  as- 
sistant to  turn  the  flywheel  and  find  out  the 
condition  of  the  machine.  He  found  the 
wheel  would  not  turn.  Going  to  the  front 
of  the  machine,  he  put  his  hand  on  the  bol- 
ster plate  underneath  the  die  to  see  if  there 
was  oil  on  the  slides,  when  the  punch  and 
crosshead  descended   and   crushed   his  left 
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band  and  forearm.  It  was  necessary  to 
use  a  pinch  bar  to  raise  tbe  crossbead  be- 
fore his  band  could  be  released. 

The  extent  of  plaintiff's  injury  is  not  a 
matter  of  controversy.  His  testimony  is  in- 
definite as  to  whether  the  power  was  on  at 
the  time  of  his  injury.  No  affirmative  facts 
sustain  this  conclusion.  Tbe  most  tliat  can 
be  said  Is  that,  while  his  hand  was  on  the 
bolster  plate  the  crossbead  descended  and 
crushed  it  , 

One  of  defendant's  witnesses,  named  Cas- 
tanla,  testified  that  he  was  called  from  where 
he,  was  at  work  near  at  hand  a  few  minutes 
before  the  injury  to  help  turn  the  flywheel 
of  the  machine.  Going  to  the  scene,  he  found 
two  other  employees,  Haas  and  Miller,  there. 
Tbe  plaintiff  was  standing  la  front  of  the 
machine,  and  the  crosshead  was  at  the  top, 
or  raised  up.  He  told  those  present  to  turn 
the  flywheel.  They  tried  to  do  so.  Failing, 
they  took  hold  of  tbe  wheel  and  gave  it,  as 
they  term  it,  "a  round  fly."  Tliey  then  turn- 
ed tbe  wheel  backward  and  then  threw  it 
forward.  At  their  third  eflCort  something 
snapped,  and  tbe  crossbead  fell,  and  plain- 
tift  hallooed.  Haas,  tbe  other  witness,  testi- 
fied that  while  he  was  working  near  tbe  ma- 
chine some  one,  he  thought  it  was  plaintiff, 
called  blm  to  help  turn  the  flywheel.  Plain- 
tiff at  tbe  time  was  standing  before  the  ma- 
chine. He  told  them  to  turn  the  wheel. 
They  turned  it  back,  and  then  tried  to  turn 
it  forward.  It  stuck,  making  a  clicking 
noise.  They  tried  again,  with  the  same  re- 
sult, and  at  this  effort  tbe  wheel  turned 
loosely,  the  crossbead  fell,  and  crushed  plaln- 
iitTa  band.  When  the  crosshead  fell  the  con- 
necting rods  which  bad  supported  it  were 
broken. 

The  theory  of  tbe  defense  was  that  a  bolt 
fastened  into  tbe  crosshead,  called  a  knock- 
out bolt  from  its  purpose  of  knocking  off 
metal  that  was  being  stamped  or  pressed 
after  it  left  tbe  punch,  was  so  adjusted  that 
it  did  not  permit  the  anus  of  the  eccentric  to 
make  a  complete  revolution  without  breaking 
some  part  of  tbe  machinery,  and  in  attempt- 
ing to  turn  the  flywheel  by  manual  force  tbe 
breaking  of  tbe  connecting  rods,  which  had 
supported  tbe  crosshead,  resulted.  The  Im- 
proper position  of  the  knockout  bolt  is  denied 
by  plaintiff.  PialntifT's  years  of  experience 
with  machines  of  this  character,  the  nature 
of  his  duties  in  the  position  be  occupied  af- 
fording him  opportunity  for  becoming  famil- 
iar with  tbe  particular  machine  which  In- 
jured blm,  bis  directions  to  employees  of  the 
defendant  to  attempt  to  oi)erate  the  machine, 
are  urged  by  defendant  as  reasons  why  plain- 
tiff should  not  be  permitted  to  maintain  this 
action. 

[1]  I.  The  contentions  of  tbe  defmdant, 
more  specifically  enumerated,  are  aa  follows : 


-<1)  That  tbe  plaintiff  put  in  operation  tbe 
force  which  caused  bis  injury.  This  fact, 
primarily  essential  in  the  determination  of 
tbe  matter  at  issue,  was  found  by  tbe  Jury 
in  plaintiff's  favor.  <2)  That  tbe  fall  of  tbe 
crosshead  with  tbe  consequent  injury  to 
plaintiff  was  caused  by  tbe  Improper  setting 
of  the  knockout  pin,  and  that  its  malpogition 
was  obvious  to  any  one  having  any  knowledge 
of  the  machine.  This  contention,  in  the  face 
of  all  of  the  facts,  was  likewise  determined 
adversely  to  defendant.  (3)  It  is  also  con- 
tended that  the  plaintiff  knew,  after  his  in- 
jury and  before  this  suit  was  brought,  that 
the  connecting  rods  were  broken  at  the  time 
tbe  crosshead  fell,  and  that  tbe  breaking  of 
tbe  rods  caused  the  fall,  and  that  plaintiff's 
knowledge  of  same  precluded  him  from  plead- 
ing general  negligence  and  thus  invoking  the 
'  doctrine  of  res  ipsa  loquitur.  Considered 
I  purely  from  the  standpoitft  of  a  substan- 
I  tial  fact,  plaintiff's  knowledge  in  this  regard, 
]  at  best,  was  but  hearsay,  and  be  was  not 
permitted  to  obtain  more  definite  knowledge 
sufficient  to  authorize  a  specific  allegation 
In  his  petition  tbat  the  breaking  of  the  rods 
was  the  moving  cause  of  his  injury.  The  law 
laid  upon  him  no  duty  to  rely  upon  tbe  de- 
fendant for  such  information  as  be  might 
deem  necessary  to  the  statement  of  his  cause 
of  action.  It  was  his  duty  to  plead  those 
things  which  were,  in  the  contemplation  of 
the  law,  within  the  scope  of  bis  cognizance. 
An  allegation  of  general  negligence,  there- 
fore, under  the  facts  In  issue,  was  in  c(Hn- 
pliance  with  that  duty.  We  so  held  In  My- 
ers V.  Independence,  189  !S.  W.  816,  and  no 
facts  appear  in  the  instnut  case  to  authorize 
a  conclusion  different  from  that  reached 
therein. 

II.  In  view  of  the  numerous  rulings  in 
this  ptate  in  which  the  doctrine  of  res  ipsa 
loquitur  has  been  applied  in  cases  between 
master  and  servant,  it  is  perhaps  not  neces- 
sary to  discuss  that  question.  Especially  is 
this  true  in  cases  where  tbe  injury  to  the 
servant  was  alleged  to  have  been  caused  by 
some  appliance  peculiarly  within  tbe  knowl- 
edge and  control  of  the  master  of  which  tbe 
servant  was  Ignorant.  Prapuolenis  v.  Con- 
i  structlon  Co.,  279  Mo.  367,  213  S.  W.  792  and 
cases. 

[2,  3]  The  petition  authorizes  the  Invoking 
of  the  doctrine  of  res  Ipsa  loquitur,  or  that 
I  negligence,  like  any  other  fact  in  issue,  may 
:  l)f  established  as  well  by  reafwnable  infer- 
'  ence  from  other  facts  as  from  more  direct 
l  means  of  proof.  Tbe  plaintiff  attempted,  as 
[  directed  by  tbe  defendant,  to  operate  a  ma- 
I  chine  with  tbe  construction  and  operation  of 
,  which,  according  to  his  testimony,  be  was 
I  not  famlliaT.  The  crosshead  of  same  fell,  and 
he  was  Injured.  The  defendant's  testimony 
I  was  to  tbe  effect  that  the  plaintiff,  as  super- 
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lutendent  of  the  department  In  wblcli  tbe 
machine  was  located,  was  familiar  witli 
same,  or  possessed  opportunities  for  Obtain' 
lug  knowledge  that  it  was  not  in  an  operating 
condition,  and  yet  directed  others  to  operate 
it,  and  caused  the  accident  which  resulted 
in  Ills  injury.  What  inferences  may  be  rea- 
sonably drawn  from  facts  It  is  often  diffi- 
cult to  determine.  We  have  more  than  once 
held,  however,  that  where  a  machine  starts 
of  its  own  motion,  entirely  ditferent  from  its 
usual  manner  of  operation,  as  at  bar,  such 
fact  affords  prima  facie  evidence  of  such 
want  of  care  in  construction  or  condition  as 
to  call  for  an  explanation  from  the  defend- 
ant. Ash  V.  Woodward-Tleman,  199  S.  W. 
fl94:  Blanton  v.  Dold,  109  Mo.  64,  18  S.  W. 
1149. 

The  explanation  here  submitted  by  the  de- 
fendant has  been  considered  by  the  Jnry.  It 
is  not  our  province  to  pass  upon  the  weight 
of  testimony,  but  simply  to  determine  from 
n  review  of  that  adduced  if  there  is  any  sub- 
stantial evidence  to  sustain  the  plaintiff's 
right  of  recovery.  His  testimony  is  unequiv- 
ocal, and  is  in  direct  conflict  with  that  of 
defendant's  witnesses,  not  only  as  to  his  own 
conduct,  but  as  tp  the  position  and  actions  of 
defendant's  other  employees  at  the  time  of 
tlie  accident.  There  is,  in  fact,  no  satisfac- 
tory explanation  one  way  or  the  other  as  to 
what  caused  the  crosshead  to  fall.  That  it 
was  caused  by  the  sudden  turning  of  the 
wheel  by  hand  is  flatly  contradicted  by  the 
plnlntlff.  In  tbe  ftice  of  all  of  these  facts 
the  jnry  found  for  the  plaintiff. 

[4]  III.  However,  if  the  doctrine  of  the 
presumption  of  negligence  technicaUy  termed 
res  ipsa  loquitur  be  Inapplicable  under  the 
facts  at  bar,  concerning  which  there  may  l>e 
some  grounds  ot  controversy,  there  is.  In  our 
opinion,  evidence  enough  to  sustain  the  con- 
clusion of  defendant's  negligence.  The  im- 
]>ersonal  character  of  the  defendant  will  not 
change  the  application  of  the  rule,  which  re- 
quired it,  before  directing  the  plaintiff  to  op- 
erate the  machinery,  to  Icnow  its  condition. 
If  its  defect  was  such  as  not  to  be  obvious 
to  the  operator,  and  was  known  by  the  de- 
fendant, or  could  have  been  known  by  tbe 
exercise  of  ordinary  care,  it  was  chargeable 
with  the  result  flowing  from  its  failure  to 
jHMsess  or  obtain  such  knowledge,  or,  in 
other  words,  it  was  negligent  Thus  duirged, 
it  directed  the  use  of  the  machine,  ttie  in- 
jury resulted,  and  Its  explanation  of  same 
has  not  been  deemed  sufficient  by  the  triers 
of  the  facts,  whose  finding  is,  in  our  opinion, 
supported  by  sufficient  substantial  evidence 
to  prevent  our  interference.  Tlie  judgment 
is  therefore  afllrmed. 

All  concur,  except  GRAVES,  HIGBEB, 
and  DAVID  E.  BLAIR,  JJ.,  who  dissent 
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(Supreme  Conrt  of  Missonri,  in  Banc.    Nov.  80, 
1921.)     . 

i.  Appeal  and  error  9=3237(2)'— When  objec- 
tion not  r«newe<>  after  question  modified,  and 
there  was  no  motion  to  strike,  tiMre  Is  no 
available  arror. 

Where  a  question  asked  a  witness  as  to 
what  took  place  at  a  meeting  between  certain 
persons,  objected  to  as  having  no  bearing  on 
any  issue  in  the  case,  was  not  answered,  but 
was  modified  so  as  to  call  for  wliat  took  place 
with  respect  to  payment  for  an  account,  aD<l 
was  not  then  objected  to,  and  no  motion  was 
made  to  strike  ont  tbe  answer,  or  any  part 
thereof,  error  could  not  be  predicated  on  a  part 
of  tbe  witness'  answer. 

2.  Trial  €=3296(2)— In  aotion  on  oontraot,  In- 
struction for  defendant  not  erroneous  ud 
misleading  when  read  with  plaintiff's  Instrvc- 
thtns. 

In  an  action  on  an  alleged  contract,  where- 
by plaintiff  and  defendant  were  to  supply  a 
third  person  with  coal,  and  defendant  was  to 
collect  the  price  and  pay  plaintiff  its  share,  on 
instruction  that  plaintiff  could  not  recover,  If 
the  parties  did  not  enter  into  such  agreement, 
but  defendant  bought  plaintiff's  coal  at  agreed 
prices,  which  were  fully  paid,  held  not  mislead- 
ing or  erroneons  as  submitting  an  issue  not 
made  by  tbe  evidence  or  pleadings,  when  read 
in  connection  with  plaintiff's  instructions. 

3.  Trial  i&=>2g6(2)— In  action  on  contract,  In- 
stmotlon  not  erroneous  as  not  within  Issoes 
when  rsait  with  other  Instniotloas. 

Where  plaintiff  claimed  that  there  was  n 
contract  under  wliich  it  and  defendant  were  to 
supply  a  third  party  with  coal,  and  defendant 
was  to  collect  the  price  and  pay  plaintiff's  share, 
while  defendant  contended  it  bought  plaintiff's 
coal  and  resold  it  to  the  third  party,  an  instruc- 
tion that,  if  plaintiff  was  selling  and  defendant 
was  buying  the  cool  referred  to,  defendant  was 
entitled  to  a  verdict,  field  not  misleading  or  er- 
roneous as  submitting  an  issue  not  in  the'case, 
when  read  with  the  evidence  and  the  instruc- 
tions for  plaintiff.  ) 

4.  Frauds,  statute  of  <&=>  1 39(1)— Statute  held 
not  to  prevent  recovery  for  property  actually 
delivered  and  In  part  settled  for. 

That  a  contract  whereby  plaintiff  and  de- 
fendant were  to  supply  a  third  party  with  coal, 
and  defendant  was  to  collect  the  price  and  pay 
plaintiff  its  share,  was  to  ran  for  more  than 
one  year,  and  hence  was  within  the  statute,  did 
not  prevent  a  recovery  on  account  of  coal  ac- 
tually delivered  and  partly  paid  for  by  defend- 
ant; the  length  of  time  the  contract  was  to  run 
being  an  independent  covenant. 

5.  Appeal  and  error  4s>IO03— Court  cannot 
weigh  evidence,  though  it  might  have  reached 
tbe  same  conclusion  regardless  of  erroneous 
Instruction. 

It  is  the  function  of  the  jury  to  pass  on  tho 
weight  of  the  evidence,  and  where  there  was 
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the  plaintiff  $.89%  per  ton,  leaving  a  differ- 
ence of  $9,461.91,  which  defendant  wrong- 
fully retained,  which  fact  plaintiff  did  not 
discover  antU  January  1,  1916. 

The  third,  fourth,  and  fifth  counts  are,  in 
substance,  the  same  as  the  second,  except  as 
i  to  the  amounts  and  dates.  The  third  count 
covers  a  period  from  April  1,  1906,  to  March 
31,  1908,  the  difference  alleged  to  have  been 
wrongfully  retained  by  defendant  being  $18,- 
192.23.  The  fourth  count  covers  from  May 
1,  1908,  to  March  31,  1910,  amount  of  differ- 
ence sought  to  be  recovered  being  $17,478.28. 
The  fifth  count  covers  the  period  from  May 
1,  1910,  to  March  31,  1912,  and  from  May  1, 
1912,  to  September  30,  1914,  and,  that  the 
difference  so  wrongfully  retained  during  such 
period  by  defendant  was  $43,433.81.  Each  of 
said  counts  alleges  that  plaintiff  did  not  dis- 
cover the  fraud  practiced  on  It  until  the  Ist 
day  of  January,  1915. 

The  answer  to  each  count  Is:  Eirst,  » 
general  denial;  second,  that  all  the  coal 
mentioned  in  the  petition  was  sold  by  the 
plaintiff  to  the  defendant,  and  that  defend- 
ant fully  paid  the  plaintiff  therefor,  and  Is 
In  no  wise  indebted  to  the  plaintiff;  third, 
the  five-year  statute  of  limitations;  fourth, 
the  statute  of  frauds,  In  that  the  contract 
alleged  by  plaintiff  was  not  In  wilting,  and 
was  not  to  be  fully  performed  within  one 
year,  and  was  therefore  not  binding  on  either 
party. 

The  plaintiff  offered  evidence  tending  to 
prove  the  allegations  of  the  petition.  The 
evidence  of  the  defendant  tended  to  disprove 
that  any  such  contracts,  as  alleged  in  the 
petition,  with  reference  to  both  parties  fur- 
nishing coal  to  said  railroad  company  to  fill 
the  defendant's  contract  for  coal  with  said 
company,  were  ever  made,  but  that  defend- 
ant purchased  all  such  coal  from  the  plain- 
tiff, and  agreed  to  and  did  pay  it  a  cortain 
fixed  price  therefor,  without  reference  to  the 
price  the  def^idant  received  from  the  rail- 
road company. 

VV.  S.  Scott  was  the  presid»it  of  the  plain- 
tiff comi>any,  and  B.  J.  Krauae  was  the  presi- 
dent and  treasurer  of  the  defendq^t  company. 
W.  £.  Tator  was  auditor  for  defendant  com- 
pany. He  was  called  as  a  witness  for  plain- 
tiff. On  cross-examination,  be  testified  as 
follows: 

.     ,  ,  ^_   ,,,       .    .,  ..  "He  saw  plaintUTs  vice  president.  Coffer,  at 

company,  and  plaintiff  did  not  discover  the  |  defendant's  office  frequently.  He  would  see 
fraud  until  the  1st  day  of  January,  1915.  ■  plaintiff's  president,  Scott,  there  two  or  three 
Wherefore  plaintiff  prays  judgment,  etc.  { timei,  and  then  he  would  not  come  for  a  year 

The  second  count  In  the  petition  alleged  |  or  two  years.  He  never  heard  that  plaintiff 
that,  on  or  about  April  1,  1905,  plaintiff  and '  was  to  receive  any  more  for  the  coal  than  the 
defendant  entered  into  a  verbal  agreement  by  •  Prices  ^  the  biUs  paid,  nor  that  it  was  entitled 
which  the  said  agreement  mentioned  in  thelt?  »"PP'y  one-third  the  tonnage  farnished  the 

I  Mobile  &  Ohio  Railroad.     He   said  he  heard 


Bubataatial  evidence,  to  go  to  the  Jury,  an  ap- 
pellate court  cannot  assume  the  functions  of 
the  jury  and  pass  upon  the  weight  of  the  evi- 
dence in  order  to  hold  an  instruction  harmless, 
though  diey  might  have  reached  the  same  con- 
clusion without' regard  to  the  error  in  the  in- 
struction. 

Graves,  J.,  dissenting.  Elder,  J.,  dissenting 
in  part. 

Appeal  from  St  Louis  arcult  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  the  Missouri  &  Illinois  Coal  Com- 
pany against  the  Willis  Coal  &  Mining  Com- 
pany. Ttom  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Charles  A.  Houts,  Eustace  C.  Wbeeler,  and 
Homer  HaU,  aU  of  St.  Loula,  for  appellant. 

William  E.  Garvin  and  Jourdan,  Rassieur 
&  Pierce,  all  of  St  Louis,  for  reiqiondent 

SMALL,  C.  I.  Appeal  from  the  circuit 
court  of  the  city  of  St  Louis.  Suit  for  dif- 
ference between  amount  received  and  amount 
alleged  to  have  been  agreed  to  be  paid  for 
coal  delivered  to  the  Mobile  &  Ohio  Railroad 
Company  by  the  plaintiff,  under  agreement 
with  the  defendant  from  November,  1903,  to 
October,  1914.  The  petition  is  In  five  counts. 
The  first  count  alleges,  in  substance,  that  the 
plaintiff  and  defendant  both  being  the  own- 
ers and  operators  of  coal  mines,  and  desirous 
of  supplying  said  railroad  company  with  coal, 
agreed  that  the  defendant  ^ould  make  the 
contract  with  the  railroad  company  in  its 
name,  and  defendant  should  furnish  two- 
tWrds  and  the  plaintiff  one-third  of  the  coal 
the  railroad  company  was  to  receive  under 
such  contract  That  the  defendant  should 
collect  the  purchase  price  fixed  by  the  con- 
tract, for  all  of  the  coal  delivered  by  both 
parties,  and,  when  collected,  pay  over  to  the 
plaintiff  the  price  so  received  for  all  coal 
delivered  by  the  plaintiff  to  the  railroad  com- 
pany, from  April  1,  1904,  to  March  1,  1905. 
That  between  said  dates  plaintiff  delivered 
to  said  railroad  tompany  118,140.80  tons  of 
coal,  for  which  defendant  received  from  said 
railroad  company,  $1.02  per  ton,  but  only 
paid  the  plaintiff  $.92%  per  ton  therefor, 
wrongfully  retaining  the  difference,  $10,748.- 
35.  Tliat  defendant  falsely  stated,  at  the 
time,  that  It  had  paid  the  plaintiff  the  full 
amount  it  had   received  from  the  railroad 


first  count  should  be  continued,  and  that 
thereunder,  from  April  1,  1905,  to  March  31, 
1906,  plaintiff  delivered  126,158.50  tons  of 
coal  to  said  railroad  company,  for  which  de- 
fendant received  $.97  per  ton,  but  only  paid 


Mr.  CoCfey  say  to  E.  J.  E^ause  in  August  or 
September,  1913,  that  he  thought  defendant 
could  afford  to  advance  plaintiff  money  on  its 
bills  because  defendant  was  making  a  nice  prof- 
it on  plaintiff's  business.    About  a  year  later. 


Digitized  by  VjOOQ  IC 


Mo.)  MISSOUKI  &  ILUKOIS  COAI,  CO 

(235 

when  a  iMTment  was  due  on  accotinta  of  plain- 
tiff againtt  defendant,  which  had  been  assigned 
to  a  bank,  CoSey  wanted  Krause  to  pay  one- 
half  the  account  to  plaintiff.  Krause  refused  to 
do  this,  and  told  CotFey  he  wanted  to  see  Scott 
about  the  matter.  Scott  came  to  defendant's 
office  about  a  week  later. 

"Q.  What  took  place  when  Mr.  Scott  was 
there  with  Mr.  Krause?  A.  Mr.  B.  3.  Krause 
told  Scott  about  Coffey's  request. 

"Mr.  Houts:  What  has  this  to  do  with  this 
case?  If  that  is  the  subject  of  the  conversa- 
tion, what  has  that  to  do  with  this  case?  I 
object  to  that  because  it  has  no  bearing  on  any 
issue  in  this  case. 

"The  Court:  I  can't  very  well  anticipate  what 
was  said  in  that  conversation.  (Plaintiif  ex- 
cepted to  the  rating  at  the  time.) 

"Mr.  Houts:  He  has  already  said  what  the 
conversation  was  about. 

"Mr.  Rassienr.  Q.  He  said  he  had  to  see  Mr. 
Scott  about  the  matter?    A.  Yes,  sir. 

"Q.  And  Mr.  Scott  came  to  see  about  this 
matter  of  payment  for  the  bill?    A.  Yes,  sir. 

"Q.  Now,  what  took  place  with  respect  to  the 
payment  for  this  account  which  bad  been  as- 
signed to  the  bank,  although  it  was  for  coal 
which  had  been  furnished  to  your  company?  A. 
Mr.  E.  J.  Krause  told  him  he  wouldn't  hold  up 
the  bank,  and  that  he  wouldn't  b«  a  party  to 
any  more  assignments,  and  he  would  have  to 
make  his  own  provisions  for  pay  roll,  and  Mr. 
Scott  said,  'A  man  will  do  a  great  many  things 
when  hard  pressed  for  money.' 

"The  witness  produced  an  account  for  $4,- 
557,  assigned  to  the  Central  National  Bank, 
which  was  marked  'Defendant's  Exhibit  No.  8,' 
and  B  letter  from  the  bank  to  defendant,  which 
were  read  in  evidence.  Cross-examination  re- 
•umed: 

"A  few  days  after  Scotfs  visit  Coffey  called 
at  defendant's  office  with  some  bills  to  be  as- 
signed, and  said  Scott  had  not  told  him  that 
defendant  refused  to  be  a  party  to  any  more 
assignments." 

The  court  instructed  the  jury  as  follows  on 
behalf  of  the  plaintiff: 

"(3)  The  court  instructs  the  jury  that  this  is 
•  suit  based  upon  a  contract  or  agreement 
which  plaintiff  alleges  it  entered  into  with  the 
defendant  about  the  day  of  November, 

1903,  by  which  the  defendant  was  to  furnisli 
two-thirds  and  the  plaintiff  one-third  of  the 
coal  required  by  the  Mobile  &  Ohio  Railroad 
Company  in  the  territory  adjacent  to  Willis- 
▼ille,  m.,  and  the  defendant  would  contract  with 
the  railroad  company  for  the  sale  of  such'  coai 
and  collect  from  the  railroad  company  the 
agreed  price  therefor,  and  pay  to  the  plaintiff 
for  the  coal  furnished  by  it  the  same  price  per 
ton  which  the  defendant  received  from  the  rail- 
road company  for  such  coal.  The  defendant  de- 
nies that  it  made  the  alleged  contract.  The  pe- 
tition is  in  five  separate  counts. 

"(4)  The  first  count  is  for  113,140.80  tons  of 
coal  claimed  to  have  been  furnished  by  plain- 
tiff under  the  alleged  agreement  from  April  1, 

1904,  to  March  31,  1906,  both  dates  included, 
for  which  it  is  alleged  that  defendant  received 
from  the  railroad  company  $1.02  per  ton,  or  a 
total  of  $115,403.60,  and  accounted  for  and  paid 
to  the  plaintiff  for  only  92^  cents  per  ton,  or 
a  total  of  $104,655.25,  the  difference  amount- 


V.  WHililS  COAX,  &  MINING  CO.  121 

S.W.) 

I  ing  to  $10,748.35,  for  which  plaintiff  asks  judg- 
ment, with  interest. 

"And  the  court  instructs  the  jury  that,  if  you 
believe  from  the  evidence  that  the  plaintiff  and 
the  defendant,  by  their  officers,  made  the  agree- 
ment hereinbefore  mentioned  about  the  month 
of  November,  1903,  and  that  under  said  agree- 
ment plaintiff  furnished  to  said  railroad  com- 
I  pany  coal  in  pursuance  thereof  from  April  1, 
{  1904,  to  March  31,  1905,  and  that  defendant  re- 
;  ceived  a  greater  price  per  ton  for  said  coal  than 
,  it  accounted  for,  and  paid  to  the  plaintiff,  and 
I  that  defendant,  through  its  officers,  by  false 
I  representations  and  statements  to  plaintiff  and 
,  its  officers,  fraudulently  concealed  from  plain- 
'  tiff  the  price  received  by  defendant  for  said 
I  coal,  and  that  the  plaintiff  and  its  officers  re- 
lied upon  and  believed  such  false  reppesenta- 
tions  and  statements,  if  you  believe  from  tiie 
evidence  that  such  representations  and  state- 
ments were  so  made,  and  that  plaintiff  and  its 
officers   did  not  discover  that   the   price    re- 
ceived by  defendant  was  greater  tlian  the  price 
accounted  for  to  plaintiff  until  within  five  years 
next  before  the  commencement  of  this  suit  on 
July  28,  1916,  then  you  will  find  for  the  plain- 
tiff on  tbe  first  count  of  the  petition  for  such 
sum  as  you  may  believe  from  the  evidence  is 
the  difference  between  the  amount  which  the 
defendant  received  from  said  railroad  company 
for  the  coal  above  mentioned  and  the  amount 
which  the  defendant  accounted  for  to  plaintiff 
for  said  coal,  not  exceeding  the  sum  of  $10.- 
748.35,  and  yon  may  in  your  discretion  also  al- 
low plaintiff  interest  on  the  sum  so  found  in 
its  favor  at  the  rate  of  6  per  cent,  per  annum 
from  the  commencement  of  this  suit  on  July  2S, 
1915." 

InstructionB  Nos.  5,  6,  7,  and  8,  given  for 
plalntiir,  covered  the  Issues  presented  as  to 
the  second,  third,  fourth,  and  fifth  counts  of 
the  petition,  and  were.  In  sutwtance,  in  tbe 
same  language  as  said  instructions  Nos.  3 
and  4,  modified  only  as  to  dates  and  amounts, 
BO  as  to  correspond  with  the  facts  which  the 
evidence  of  the  plaintiff  tended  to  prove, 
tou(4iing  the  allegations  in  each  of-  said 
counts. 

On  behalf  of  the  defendant,  tbe  court 
Instructed  tbe  Jury,  as  follows: 

"(9)  The  plaintiff  alleges  that  in  or  about  the 
month  of  November,  1903,  an  agreement  was 
entered  into  between  plaintiff  and  defendant, 
whereby  it  was  arranged  that  defendant  should 
furnish  two-thirds  of  the  coal  required  by  the 
Mobile  &  Ohio  Railroad  Company  from  the  ter- 
ritory adjacent  to  the  town  of  Willisville,  III., 
and  that  plaintiff  should  furnish  one-third  of 
such  coal  requirements  of  said  railroad  compa- 
ny, and  that  defendant  should,  in  its  own  name, 
contract  with  the  railroad  company  for  the  sale 
of  such  coal  to  said  railroad  company  and  col- 
lect from  it  tbe  price  agreed  upon  for  such 
coal,  and  that  defendant  shonid  pay  to  plain- 
tiff, for  the  coal  furnished  by  plaintiff,  the  ex- 
act price  per  ton  which  defendant  received  from 
the  railroad  company  for  such  coal;  and  plain- 
tiff alleges  that  tbeir  said  agreement  was  re- 
newed from  time  to  time  and  continued  in  force, 
and  that  all  coal  delivered  by  plaintiff  to  the 
defendant  was  delivered  under  the  said  agree- 
ment or  renewals  thereof.    Defendant  denies 
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that  any  such  agreement  was  entered  into,  or 
that  it  received  coal  from  plaintiff  under  any 
such  understandiiiK. 

"Therefore,  if  the  jury  finds  and  believes  from 
the  evidence  that  defendant  did  not  enter  into 
such  alleged  agreement  with  plaintiff,  but  de- 
fendant bought  the  coal  from  plaintiff  at  cer- 
tain agreed  prices  therefor,  which  were  duly 
and  fully  paid  by  defendant,  then  the  plaintiff 
cannot  recover. 

"(10)  The  court  instructs  the  jury  that,  if 
they  shall  find  and  believe  from  the  evidence 
that,  dnrinir  the  periods  of  time  mentioned  in 
the  petition,  the  plaintiff  company  was  selling 
to  the  defendant  company,  and  the  defendant 
company  was  buying  from  the  plaintiff  com- 
pany, the  coal  referred  to  in  the  petition  at  cer- 
tain prices  per  ton  previously  agreed  upon  be- 
tween them, 

"Then  the  jury,  in  this  case,  will  return  their 
verdict  in  favor  of  the  defendant  on  each  count 
of  the  petition,  even  though  it  may  also  appear 
from  the  evidence  that  the  defendant  company 
resold  said  coal  to  the  Mobile  &  Ohio  Railroad 
Company,  and  made  a  profit  on  encb  resale. 

"(11)  If  the  jury  find  and  believe  from  the 
evidence  that  the  several  agreements,  or  any 
of  them,  which  plaintiff  daims  existed,  were  re- 
spectively to  continue  for  periods  of  more  than 
one  year  at  a  time — that  is,  were  not  to  be  fully 
performed  within  a  year — then  the  plaintiff  can- 
not recover  on  such  agreement  or  agreements 
as  were  to  continue  for  more  than  a  year,  be- 
cause, under  the  law,  such  agreements,  if  made, 
cannot  be  enforced  unless  made  in  writing." 

Falling  to  obtain  a.  new  trial,  the  plaintUT 
in  due  course  lodged  an  appeal  in  this  court. 

[1]  n.  As  to  the  testimony  of  the  witness 
Tator:  The  question  objected  to  was  not 
nnswered  by  the  witness.  It  was,  however, 
repeated,  but  modified,  so  as  to  call  for  what 
"took  place  with  respect  to  payment  for  this 
account,  which  had  been  assigned  to  the 
bank,  although  it  was  for  coal  which  bad 
been  furnished  to  your  company?"  This  ques- 
tion was  not  objected  to,  nor  was  there  a 
motion  to  strike  out  the  answer  of  the  wit- 
ness thereto,  or  any  part  thereof.  The  part 
of  such  answer,  therefore,  which  appellant 
now  assigns  as  error,  to  wit,  "that  Scott 
said,  'A  man  will  do  a  great  many  things 
when  hard  .pressed  for  money,' "  cannot  be 
urged  as  error  on  this  appeal,  because  appel- 
lant did  not  properly  save  the  alleged  error 
in  the  court  below  by  timely  objections  and 
exceptions  thereto. 

[2]  III.  Nor  do  we  think  defendant's  In- 
struction No.  9  was  erroneous  as  Insisted 
by  appellant's  learned  counsel  in  that  it  is 
misleading,  and  submitted  an  issue  to  the 
jury  not  made  by  the  evidence  or  pleadings 
in  the  case.  Instructions  of  both  parties 
must  be  read  and  construed  together.  The 
plaintiff's  instructions  were  very  full  and 
definite  as  to  what  coal  was  in  controversy, 
and  said  instruction  No.  9  simply  referred 
to  the  coal  as  to  which  there  was  a  contro- 
versy. The  only  coal  in  controversy  was 
coal  which  plaintiff  claimetl  was  delivered  to 
the  railroad  company  under  the  agreements 


set  up  in  the  petition.  The  Jury  coald  not 
have  been  misled  by  said  instruction  No.  9, 
when  read  In  connection  with  plaintiff's  in- 
structions as  applied  to  the  evidence  In  the 
case. 

We  must  therefore  overrule  the  contention 
of  learned  counsel  with  reference  to  said 
instruction  No.  9. 

[3]  IV.  There  was  no  error  in  instruction 
No.  10  given  for  the  defendant,  because  it 
uses  the  words  "buying"  and  "selling"  with- 
out further  defining  the  meaning  of  sucli 
words,  as  contended  by  learned  counsel. 

The  theory  and  evidence  of  the  defendant 
was  that  plaintiff  had  sold  to  the  defendant 
the  coal  sued  for  at  certain  agreed  prices, 
which  it  had  paid  to  the  plaintiff.  The  con- 
tention of  plaintiff  was  that  both  the  plaintiff 
and  the  defendant  had,  as  between  them- 
selves, sold  the  coal  to  the  railroad  company ; 
that  defendant  was  to  collect  the  price  for 
the  coal  supplied  by  both;  that  plaintUC  was 
to  receive  the  same  price  for  its  coal  which 
the  defendant  did  for  the  coal  it  furnished 
to  the  railroad  company,  and,  when  collected, 
pay  over  the  amount  to  the  plaintiff;  that 
it  paid  over  to  plaintiff  less  than  it  received 
trora  the  railroad  company,  wrongfully  re- 
tained the  difference,  for  which  iriaintiff  was 
suing  the  defendant  in  the  case  before  the 
Jury.  The  Issues  were  clearly  and  distinctly 
made  in  the  evidence  and  In  the  pleadings. 
Said  instruction  No.  10,  complained  of,  simply 
presented  in  short  form  the  contentions  of 
the  respective -parties.  When  read  in  connec- 
tion with  the  instructions  given  for  the  plain- 
tiff flnd  the  evidence,  it  is  unassailable  ns 
misleading  or  submitting  an  issue  not  in  the 
case.  We  overrule  the  insistence  of  learned 
counsel  with  regard  to  said  instruction  No. 
10. 

[4]  V.  There  was  error,  however,  In  giving 
instruction  No.  11  for  the  respondent  W« 
agree  with  learned  counsel  for  respondent 
that  there  was  evidence  on  the  plaintiff's 
part  from  which  it  might  have  beea  inferred 
that  the  contracts  to  supply  the  railroad 
company  were  to  follow  the  miners'  scale  of 
wages  printed  agreement,  which  was  to  run 
for  two  years,  and  thus,  if  plaintiff's  testi- 
mony was  correct,  its  agreement  with  the  de- 
fendant to  supply  the  railroad  company  with 
coal  would  also  run  for  two  years.  But, 
granting  this  to  be  true,  the  only  coal  sned 
for  by  the  plaintiff  was-  for  coal  actually 
delivered  under  said  agi'eement. 

It  is  well  settled  in  this  state  that,  after 
one  party  to  a  contract  has  completely  per- 
formed his  part,  including  the  delivery  of  the 
property  sold,  which  the  other  party  has 
accepted  and  received  the  full  benefit  of,  the 
statute  of  frauds  is  no  defense  to  a  suit  for 
the  contract  price.  McGlnnls  v.  McGlnnis, 
274  Mo.  297,  202  S.  W.  1087;  Bless  v.  Jenkins, 
120  Mo.  647,  31  S.  W.  938:  Bank  v.  Bead, 
131  Mo.  553,  33  S.  W.  176:  Ordelhelde  v. 
Traube,  183  Mo.  App.  373,  166  S.  W.  1108: 
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Maupin  V.  RaUroaU,  171  Mo.  187,  71  S.  W. 
334:  Hubbud  v.  Slareus,  218  Mo.  620,  U7 
S.  W.  1104;  Stchool  Dist  t.  Holt,  228  Mo. 
406,  126  S.  W.  462,  136  Am.  St  B^.  661. 

We  do  not  regard  the  case  of  Belgart  ▼. 
Coal  Co.,  217  Mo.  142,  117  S.  W.  61,  reUed 
on  by  respondent's  learned  counsel  as  appli- 
cable to  tbls  case.  In  tbat  case  tbcre  was  a 
confessedly   unilateral    contract   in    writing, 


Under  the  defendant's  evidence,  plaintiff  was 
to,  and  did,  receive  payment  for  the  coal  it 
furnished  at  certain  prices  agreed  upon  be- 
tween the  parties,  without  reference  to-  the 
prices  defendant  rcelved  from. the  railroad, 
when  such  coal  was  delivered  to  the  railroad 
and  plaintiff  presented  its  monthly  bills  to 
the  defendant  therefor.  So  that  the  length 
of  time  the  contract  was  to  continue  had  no 


entered  Into  between  the  parties,  by  which  ■  legal  connection  with  the  price  to  be  paid 
the  ooal  company  agreed  -to  furnish  and  for  the  coal  delivered,  which  was  the  issue 
Iteigart  agreed  to  receive  such  coal  as  he  j  In  this  case.  There  was  no  breach  of  the 
should  malie  requlsiUon  for  at  a  certain !  terms  of  the  contract  as  to  the  time  It  was 
price;  the  agreement  to  take  effect  January  '  to  continue  charged  by  the  plaintiff.  Indeed, 
1,  1903,  and  to  continue  in  effect  until  Decern-  I  that  portion  of  the  contract  had  been  fully 
ber  31,  1907.  But  It  was  alleged  that  there  j  complied  with  by  both  parties.  The  suit 
was  a  prior  and  independent  parol  agreement ;  only  concerned  the  recovery  of  the  contract 
that  Belgart  should  go  out  and  sell  this  coal ;  price  of  the  coal  actually  delivered,  which, 
and  make  a  market  therefor;  that  such  parol  { Independently  of  tlte  time  the  contract  was 
agreement  was  the  consideration  which  in- !  to  run,  and  wholly  without  reference  thereto, 
duced  the  coal  company  to  enter  into  the  i  was  payable  on  demand  mouthly  after  dellv- 
unilateral  written  agreement;    that  Belgart,  [  ery,  and  was  therefore  not  obnoxious  to  tlie 


in  pursuance  of  such  parol  agreement,  sold 
coal  to  different  parties,  and  sent  in  to  de- 
fendants the  orders  therefor,  mentioned  in 
the  petition,  which  defendant  refused  to  flU, 
whereby  plaintiff  was  damaged  and  for 
which  be  brought  his  suit.  The  court  held 
that  the  parol  agreement  was  not  to  be  i)er-  [ 
formed   within    one    year,   because   it   was ! 


statute  of  frauds.  The  said  Instruction  No. 
11  was  therefore  erroneous,  and  should  not 
have  been  given. 

(I]  VI.  The  respondent  strenuously  insists 
that  the  evidence  so  strongly  preponderates 
in  defendant's  favor  that  no  such  contracts 
were  ever  made  as  claimed  in  the  petition 
tbat  we  should  not  reverse  the  ca.se  for  any 


alleged  to  have  been  a  part  of  the  written  i  error  In  instructions.    But,  while  we  might 
unilateral  agreement  whidi  expressly  stated   have  decided  the  case  for  defendant  without 


tbat  it  was  to  run  for  four  years,  and  said 
parol  agreement,  not  being  in  writing,  was 
prohibited  by  the  statute  of  frauds,  and  not 
binding  upon  the  defendant  In  that  case, 
no  coal  was  delivered  under  the 'orders  which 
the  plaintiff  sent  in.  A  different  case  would 
have  been  presented  had  the  coal  company 
Ailed  the  orders  of  the  plaintiff  in  that  case, 
and  then  refused  to  receive  from  or  account 
to  him  for  the  price  contained  in  said  unilat- 
eral agreement.  It  would  then  have  been 
e.'cecuted  and  parallel  to  the  case  now  before 


reference  to  said  Instruction  No.  11  had  we 
constituted  the  Jury,  we  are  not  permitted  to 
assume  the  functions  of  the  jury,  and  pass  on 
the  weight  of  the  evidence  upon  this  appenl. 
There  was  substantial  evidence  to  go  to  the 
jury  on  behalf  of  the  plaintiff,  and  it  is  the 
function  of  the  jury  to  pass  upon  the  weight 
of  such  evidence,  and  consider  tlie  same, 
and  arrive  at  a  verdict  gnide.i  by  proiJer 
instructions.  We  regard  the  giving  of  said 
Instruction  No.  11  for  respondent  aa  an 
error  affecting  the  merits  of  the  controversy, 
and  therefore  requiring  us  to   reverse  the 


It  is  accordingly  so  ordered. 
BROWN  and  RAGLAND,  CO.,  concur. 


us.  

In  this  case,  the  length  of  time  the  contract ,  (.g^  for  another  trial, 
was  to  run  was  aa  independent  Covenant,  so  i 
far  as  concerned  the  price  which  defendant  I 
was  to  pay  for  the  coal  actually  furnished  by  j 
the  plaintiff.  Under  the  plaintiff's  evidence,  { 
it  was  to  receive  the  price  defendant  received  i  PER  CURIAM.  The  foregoing  opinion  by 
from  the  railroad  when  the  coal  was  deliv- '  SMALL,  C,  Is  adopted  as  the  opinion  of  the 
ered  to  the  railroad  company,  after  defend-   court. 

ant  collected  such  price  and  plaintiff  sent       AU  concur  (BLDER,  J.,  except  In  para- 
in  its  monthly  bills  to  defendant  for  payment   graph  2>,  except  GRAVES,  J.,  who  dissents. 
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STATE  ex  rel,  BARRETT,  Atty.  Gen.,  v. 
MAY.     (No.  23040.) 

(Supreme  Court  of  Missouri,  in  Banc.     Nor. 
30,  1921.) 

1.  Constitutional  law  <8=>56— Aot  creating  mu- 
nicipal court  with  concurrent  Jurlsdiotlon 
with  circuit  court  of  the  county  held  uncon- 
stitutional;   "municipal  corporation." 

Under  Const,  art.  6,  t  1,  as  to  the  exer- 
cise of  tlie  judicial  power  of  the  state  by  des- 
ignated courts,  including  "municipal  corpora- 
tion courts,"  the  act  of  March  ^  1921,  en- 
titled an  act  "creating  a  municipal  corporlT- 
tion  court  in  certain  counties,"  etc.  (Iiaws 
1921,  p.  226),  being  confessedly  an  attempt 
to  create  another  court  of  record  having  con- 
current jurisdiction  with  the  circuit  court  of 
the  county  in  matters  of  law  and  equity,  is  un- 
constitutional, for  the  term  "municipal  corpo- 
ration" does  not  include  counties,  townships, 
school  districts,  drainage  districts,  and  other 
political  divisions  of  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Munici- 
pal Corporation.] 

2.  Constitutional  law  <3=356— Judicial  power  of 
the  state  disposed  of  by  Constitution. 

The  previous  existing  power  of  the  Legis- 
lature to  create  courts  of  inferior  jurisdiction, 
such  as  courts  of  common  pleas,  recorder's 
courts,  and  other  courts,  was  taken  away  by 
the  1875  •  Constitution,  which  provided  a  com- 
plete system  of  judicial  tribunals  for  the  state, 
and  vested  in  them  all  the  judicial  power  of 
the  state. 

3.  Constitutional  law  <8=348— Statute  must  be 
upheld  If  possible. 

A  statute,  fairly  susceptible  of  construc- 
tion in  harmony  with  the  Constitution,  must 
be  given  that  construction  by  the  courts,  and, 
unless  clearly  repugnant  to  the  organic  law, 
it  must  be  upheld;  but  when  It  clearly  contra- 
venes the  (Constitution  the  court  must  so  de- 
clare. 

Information  in  the  nature  of  quo  warranto 
by  the  State  on  relation  of  Jesse  W.  Barrett, 
Attorney  General,  against  Allen  May.  On 
respondent's  demurrer.  Demurrer  overruled, 
and  Judgment  of  ouster  rendered  against 
respondenti 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Merrill 
E.  Otis,  Asst.  Atty.  Gen.,  for  relator. 

G.  L.  Zwick  and  Allen  May,  both  of  St 
Joseph,  for  respondent. 

HIGBEE,  J.  [1]  The  Attorney  General  has 
exhibited  to  this  court  an  Information  in  the 
nature  of  a  quo  warranto,  charging  that, 
under  the  provisions  of  an  act  of  the  General 
Assembly,  approved  March  28,  1921,  entitled 
an  act  "creating  a  municipal  corporation 
court  in  certain  counties,"  etc.  (Laws  1921, 
p.  226)  the  Governor  appointed  the  respond- 
ent judge  of  said  court  in  Buchanan  county ; 
that  said  respondent  has  duly  qualified  and 


is  eserdslng  the  powers  and  dntlee  of  said 
office;  that  said  act  contravenes  section  1  of 
article  6  of  the  Constitution  of  Missouri; 
that  respondent  is  unlawfully  holding  said 
office  of  Judge  of  said  munidpal  coort,  for 
the  reason  that  said  act  is  violative  of  the 
(Constitution  and  Is  null  and  void.  The  re- 
spondent waived  the  issue  of  the  writ, 
entered  his  appearence,  and,  agreeing  that 
the  petition  may  be  treated  as  a  writ  of  quo 
warranto,  demurred  thereto  (1)  as  not  stating 
facts  sufficient  to  constitute  a  cause  of  action, 
and  (2)  that  under  the  allegations  the  respond- 
ent is  lawfully  holding  the  office  of  Judge  of 
said  court 

The  act  creates  a  municipal  corporation 
court  In  all  connties  in  this  state  having  a 
population  of  9Q,(X)0  and  not  over  150,000, 
and  in  which  is  located  a  city  of  not  lew  than 
75,000  inhabitants  (which  provisions  spell 
Buchanan  county  only),  said  court  to  be  a 
court  of  record  with  Jurisdiction  coertensive 
with  the  county  in.  which  It  is  located  "in 
all  actions  at  law  or  equity  concurrent  with 
Justices  of  the  peace  and  with  the  circuit 
court  wherein  the  amount  involved  does  not 
exceed  the  sum  of  one  thousand  dollars,  and 
the  same  Jurisdiction  of  criminal  cases  as 
now  given  to  Justices  of  the  peace,  and  shall 
within  the  limits  thus  given  exerdse  all  the 
duties  and  powers  now  given  by  law  to  cir- 
cuit courts,  and  subject  to  sudi  exceptions 
as  herein  enacted;  tbe  practice  of  law  and 
procedure  in  said  court  shall  be  governed  by 
the  Code  of  Civil  Procedure  as  now  in  force 
as  applied  to  the  circuit  court"  Section  1. 
The  court  itf  to  be  in  continuous  session, 
and  shall  not  have  terms,  but  process  shall 
be  returnable  in  10  days  and  not  more  than 
30  days,  and  cases  shall  be  tried  on  the  re- 
turn day  or  as  soon  thereafter  as  the  court 
can  hear  them.  The  circuit  dork  is  clerk 
of  the  court,  and  shall  furnish  a  deputy 
clerk;  appeals  lie  directly  as  from  judgments 
of  the  circuit  court  Cases  may  be  removed 
from  Justices  of  the  peace  by  either  party  to 
said  court  at  any  time  before  trial  is  com- 
menced.   Section  10  reads: 

"Nothing  in  this  act  shall  be  held  to  apply 
to  or  affect  the  conduct  and  business  ff  city, 
police  or  municipal  courts  in  this  state." 

The  foregoing  synopsis  is  sufficient  for 
the  consideration  of  this  case.  If  the  court 
created  by  the  act  had  been  called  a  court 
of  common  pleas.  It  would  not  have  been  a 
misnomer. 

Section  1,  article  5,  of  the  (Constitution  of 
1820,  reads: 

"The  judidal  powers  as  to  matter  of  law 
and  equity,  shall  be  vested  in  a  supreme  court, 
in  a  chancellor,  in  circuit  courts,  and  in  such 
inferior  tribunals  as  the  General  Assembly  may 
from  time  to  time  ordain  and  establish." 

Section  1,  article  6,  of  the  Constitntlon  of 
1865,  reads: 
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"The  jndida]  power,  as  to  mattera  of  law 
and  equity,  aball  be  vested  in  a  supreme  conrt, 
in  diatrict  courta,  in  circuit  conrts,  and  in  auch 
inferior  tribunala  aa  the  General  Aasembly 
may,  from  time  to  time,  eatabliah." 

Section  1,  article  6,  of  the  Constitution  of 
1875,  reads: 

"The  judicial  power  of  the  state,  as  to  mat- 
tera of  law  and  equity,  except  aa  in  this  Con- 
Btitation  otherwise  provided,  shall  be  Tested 
in  a  supreme  conrt,  the  Saint  Louis  Court  of 
Appeals,  circuit  courts,  Griminal  courta,  pro- 
bate courts,  county  courta,  and  municipal  cor- 
poration conrta." 

[2]  Under  the  Constitutions  of  1820  and 
1865,  the  Judicial  power  of  the  state  was  not 
Tested  exclusively  in  the  courts  designated  in 
the  sections  cited  supra.  In  addition  to  those 
named,  the  General  Assembly  was  empow- 
ered to  ordain  and  establish  other  Inferior 
courts.  Accordingly,  it  created  courts  of 
inl'erior  Jurisdiction,  such  as  courts  of  com- 
mon pleas,  recorder's  courts,  and  doubtless 
other  courts  in  many  of  the  coimties  of  the 
state.  But  the  Legislature  was  shorn  of 
this  power  by  the  Constitution  of  1875,  which 
provided  a  complete  system  of  Judicl41  tribu- 
nals for  the  state,  and  vested  In  them  all 
the  Judicial  power  of  the  state.  The  Con- 
stitution disposed  of  all  the  Judicial  power  of 
the  state  in  matters  of  law  and  equity  and 
left  nothing  to  be  disposed  of  by  the  General 
Assembly.  State  ex  rel.  v.  Woodson,  161  Mo. 
loc.  dt.  454,  61  S.  W.  252;  State  ex  rel.  v. 
Locker,  266  Mo.  884,  890,  181  S.  W.  1001. 
One  circuit  court,  one  county  court,  and  one 
probate  court,  are  provided  by  other  sections 
of  the  Constitution  for  each  county  in  the 
state,  and  their  respective  Jurisdictions  de- 
fined. Neither  of  these  had  Jurisdiction  in 
the  affairs  of  municipalities,  nor  power  to 
enforce  their  ordinances.  Therefore  the 
Legislature  was  empowered  to  create  munic- 
ipal courts.  That  completed  the  scheme. 
The  act  In  question  expressly  provides  that 
it  shall  not  apply  to  or  affect  the  conduct 
and  business  of  city,  police,  or  municipal 
courts  in  the  state.  It  is  confessedly  an 
attempt  to  create  another  court  of  record, 
having  concurrent  Jurisdiction  with  the  cir- 
cult  court  of  the  county  in  matters  of  law 
and  equity,  when  the  Constitution  provides 
tliat  there  shall  be  one  circuit  court  in  each 
county  and  all  the  Judicial  power  of  the 
state  is  vested  by  the  Constitution  in  the 
tribunals  named  in  sections  1' and  37  of  article 
6,  and  no  power  is  given  to  the  Legislature 
to  create  other  courts  save  municipal  corpo- 
ration courts.  It  Is,  however,  contended  by 
respondent  that  the  term  "municipal  corpo- 
ration" includes  conntie.s,  townships,  school 
districts,  drainage  districts,  and  other  politi- 
cal divisions  of  the  state.  It  Is  true  this 
expression  is  found  in  the  Constitution.  Sec- 
tion 11,  art.  11,  provides  that — 

"Neither  the  General  Assembly,  nor  any  coun- 
ty, city,  town,  township,  school  district,  or  otb- 
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er  municipal  corporation  ahall  ever  make  an 
appropriation,  or  pay  from  any  public  fund 
whatever,  anything  in  aid  of  any  religioua 
creed,  churdi  or  sectarian  purpoae,"  etc. 

It  is  found  also  In  other  sections  of  the 
Constitution.  But  this  use  of  the  term  is 
generally  avoided  as  unfortunate  and  Inapt 
by  many  law-writers. 

It  is  unreasonable  to  assume  that  the 
framers  of  the  Constitution,  when  providing 
for  the  creation  of  municipal  corporation 
courts,  contemplated  courta  of  common  law, 
equity,  and  criminal  Jurisdiction  for  school 
districts,  drainage  districts,  road  districts, 
and  townships.  That  is  the  meaning  of  re- 
spondent's contention.  In  Miller  v.  People, 
230  lU.  65,  74,  82  N.  E.  521,  523,  it  Is  said : 

"The  General  Assembly  in  pr<q)08ing  and  the 
people  in  adopting  the  amendment  of  lOC^  are 
presumed  to  have  used  the  words  'municipal 
courts'  in  their  natural  and  ordinary  meaning. 
Hills  V.  City  of  Chicago,  60  HI.  86;  City  of 
Beardstown  v.  City  of  Virginia,  76  III.  84;  8 
Cyc.  729;  Cooley's  Const.  Um.  58.  The  word 
'municipd*  ia  defined  by  aU  authorities  aa 
meaning  of  or  pertaining  to  a  dty  or  corpo- 
ration having  the  right  to  administer  local 
government.  The  municipal  court  of  the  dty 
of  Qiicago  ia  therefore  one  which  pertains  to 
the  corporate  or  local  government  of  the  city 
and  the  administration  of  the  law  within  the 
city.  We  held  in  City  of  Chicago  v.  Beeves, 
snpra,  that  munidpal  courts  are  a  proper  part 
of  the  local  government,  and  such  courts  are 
generally  given  exclusive  jurisdiction  for  viola- 
tions of  munidpal  ordinances.  •  •  •  Under 
the  mie  that  the  words  'municipal  courts'  were 
naed  in  the  amendment  in  their  ordinary  and 
natural  meaning,  the  munidpal  court  of  Chica- 
go ia  to  t>e  regarded  as  a  local  court  of  the 
dty,  established  for  the  purpose  of  adminis- 
tering the  law  within  the  dty,  and  not  as  8 
part  of  the  judicial  department  of  the  govern- 
ment of  the  state  at  large." 

Speaking  of  the  recorder's  court  of  the 
City  of  Hannibal,  Judge  Black,  In  Cake  v. 
Wbite>  91  Mo.  79,  loc.  dt  81,  8  S.  W.  486, 
said: 

"The  recorder's  court  was  not  abolished  by 
the  Constitution  of  1876,  for  section  1,  of  ar- 
tide  6,  in  express  terms  provides  for  the  con- 
tinued existence  of  municipal  corporation 
courts,  and  hence  the  recorder's  court  did  not 
cease  to  exist,  by  force  of  aection  42,  of  the 
same  article." 

Bespondent  relies  with  confidence  on  State 
ex  rel.  v.  McArthur,  13  Wis.  428,  384.  The 
Legislature  of  that  state  had  created  the 
Milwaukee  municipal  court,  with  Jurlsdicion 
coesten.sive  with  the  county.  The  Constitu- 
tion of  that  state,  in  that  respect,  was  almost 
identical  with  section  1,  art  6,  of  our  Con- 
stitution of  1865,  and  authorized  the  estab- 
lishment of  municipal  courts  and  courts  of 
inferior  Jurisdiction.  Referring  to  the  Mc- 
Arthur Case.  Dixon,  C.  J.,  in  Atkins  v. 
Fraker.  32  Wis.  610,  515.  said: 
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"It  seems  to  me,  on  recurring  to  the  case 
last  cited,  that  Mr.  Justice  Paine  might  have 
saved  himself  some'  labor  by  regarding  the  mu- 
nicipal court  in  the  citjr  and  county  of  Milwau- 
kee as  one  of  those  authorized  by  the  Consti- 
tution nnder  the  denomination  of  inferior 
courts  in  the  several  counties.* " 

The  Constitution  having  disposed  of  all  the 
Judicial  power  of  the  state  and  provided  a 
system  of  tribunals  for  the  administration  of 
the  law  of  the  state,  and  having  withdrawn 
from  the  General  Assembly  the  power  to 
create  other  inferior  courts,  and  having  thus 
covered  the  whole  field,  It  is  manifest  that 
the  authority  to  establish  municipal  corpo- 
ration courts  has  reference  solely  to  munic- 
ipal courts  as  that  term  is  universally  under- 
stood, otherwise  there  would  be  no  authority 
for  the  creation  of  courts  to  administer  the 
uffnirR  and  enforce  the  ordinances  of  munici- 
palities, from  which  sphere  the  court  in 
question  is  expressly  excluded  by  the  act 
creating  it 

It  ia  not  and  cannot  be  claimed  that  the 
jurisdiction  of  our  circuit  courts  may  not 
be  altered,  abridged,  or  enlarged.  Section  22, 
art.  C,  Constitution.  But  the  fact  remains 
that  it  is  not  within  the  competence  of  the 
General  Assembly  to  create  other  courts  than 
those  specified  in  our  organic  law,  nor  enlarge 
or  diminish  their  jurisdiction  when  that  is 
defined  by  the  Constitution.  State  ex  rel.  v. 
Ix>cker,  supra. 

We  do  not  question  that  courts  of  the 
character  contemplated  by  the  act  would 
have  a  salutary  Influence,  and  purge  the 
administration  of  justice  in  the  larger  cities 
of  our  state  of  many  crying  evils.  That  has 
been  demonstrated  in  other  jurisdictions,  and 
is  no  longer  an  untried  experiment.  An 
amendment  to  the  Constitution  was  adopted 
in  Illinois,  authorizing  the  creation  of  the 
municipal  court  of  the  city  of  Chicago,  which, 
no  doubt,  has  in  a  large  measure  fulfilled  the 
expectations  of  its  promoters.  That  court, 
however,  a.s  has  been  seen,  is  a  municipal 
court,  having  no  Jurisdiction  outside  of  the 
city.    Miller  v.  People,  supra. 

There  Is  no  analogy  between  this  case  and 
State  ex  rel.  v.  Seehom,  246  Mo.  541,  131  S. 
W.  716.  In  that  case  it  was  held  by  a 
divided  court  that  under  the  Constitution 
Kansas  City  had  authority  to  frame  and 
adopt  a  charter  providing  for  a  municipal 
court,  vested  with  power  to  hear  and  deter- 
mine proceedings  for  the  condemnation  of 
lands  for  public  streets  and  assessing  the 
damages  and  benefits,  such  proceedings  being 
matters  of  local  unmicipol  concern.  Valliant, 
C.  J.,  and  Ferriss,  J.,  concurred  for  the  rea- 
son that  the  city  for  more  than  20  years  had 
acted  on  the  assumption  that  It  had  author- 
ity to  create  such  a  court  and  confer  on  it 
such  jurisdiction,  and  that  doubtless  in  that 
period  property  rights  had  been  acquired  to 
a  great  extent,  and  it  would  be  unwise  to 


I  declare  that  rights  which  have  arisen  oat  of 
the  exercise  of  such'  jurisdiction  by  such 
courts  cannot  be  upheld.  Judge  Graves  de- 
livered a  dissenting  opinion  in  which  Judge 
Woodson  concurred.  Under  the  Constitution, 
the  General  Assembly  could  have  created 
the  court.  It  was  evidently  considered  an 
academic  question  by  some  of  the  judges. 

[3]  A  statute  fairly  susceptible  of  a  con- 
struction In  harmony  with  the  Constitution 
must  be  given  tliat  construction  by  the  courts. 
Unless  clearly  repugnant  to  the  organic  law. 
It  must  be  upheld.  State  ex  rel.  t.  Burton, 
266  Mo.  Til,  718,  182  S.  W.  746;  State  ex 
rel.  V.  County  Court,  128  Mo.  427,  30  .<?.  W. 
103,  31  S.  W.  23.  But  when  it  is  dear,  as 
In  this  case,  that  an  enactnrent  is  in  contrn- 
ventlon  of  the  Constitution,  it  is  our  impera- 
tive duty  to  so  declare.  In  view  of  what 
has  been  said.  It  cannot  be  reasonably  con- 
tended that  the  act  In  question  Is  not  In  con- 
travention of  section  1  of  article  6  of  our 
Constitution.  It  follows  that  the  demurrer 
to  the  information  must  be  overruled,  and 
the  Judgment  of  ouster  rendered  against  the 
respondent.    It  is  so  ordered. 

All  concur. 


SAWYER  et  al.  v.  FRENCH.     (No.  21506.) 

(Supreme  Court  of  Missouri,  in  Banc.     Nov. 
30,  1821.) 

1.  Appaal  and  srrar  €=»IOIO(l)  —  When  ■« 
equitable  features  Involved,  trial  court's  find- 
Ings  on  the  facts  are  ooncluslve. 

Where  the  pleadings  in  a  partition  suit  were 
at  law,  and  no  equitable  features  were  alleged 
by  either  party,  and  no  equitable  relief  was 
prayed  for,. the  appellate  court  ia  bound  by  the 
decision  of  the  lower  court  sitting  as  a  jury  on 
the  facts,  and  cannot  consider  the  evidence  de 
novo. 

2.  Appeal  and  error  <@=>204(5)— Admission  of 
deed  cannot  be  complained  of  when  there  Is 
no  objection. 

Where  no  objection  was  made  to  the  intro- 
duction of  a  deed  in  evidence  at  the  trial,  ap- 
pellants cannot  complain  on  appeal  that  .the 
deed  was  inadmissible. 

3.  Trial  <S=3l05(4)— Inadmissible  evidence  re- 
ceived without  objection  to  be  given  prolMtive 
force. 

In  a  partition  suit  involving  a  dispute  as  to 
the  title,  where  a  corrected  deed  containing  a 
recital  that  the  original  deed,  which  had  been 
lost,  conveyed  the  land  to  husband  and  wife  as 
tenants  by  the  entireties,  was  admitted  without 
objection,  it  must  be  given  its  natural  probative 
rllect  as  if  admissible,  even  though  such  recital 
was  hearsay. 

4.  Husband  and  wife  «=9l4(2)— Wife  net  es- 
topped to  claim  by  the  estirety  because  of 
payment  of  incumbrance  from  funds  of  hus- 
band's estate. 

Though  land  was  conveyed  to  husband  and 
wife  as  tenants  by  the  eutircty,  if  a  note  given 
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therefor  secured  by  a  mortgage  on  the  land 
vas  the  note  of  the  husband  alone,  it  was  the 
right  and  the  duty  of  the  wife  as  administra- 
trix to  pay  it  from  the  funds  of  the  husband's 
estate,  and  she  was  not  estopped  by  so  doing 
from  claiming  the  land  as  tenant  by  the  en- 
tirety. 

3.  Husband  aad  wife  «=>I4(2)— Wife  not  es- 
topped to  claim  land  by   inventorying   it  as 
husband's  or  by  admissions  where  she  may 
not  have  known  facts. 
Where  a  deed  conveying  land  to  husband 
and  wife  as  tenants  by  the  entirety  was  lost, 
and  the  wife  may  not  have  Icnown  the  exact 
fact  as  to  how  the  deed  was  drawn,  probate 
court  records  showing  that  she  inventoried  the 
land  as  part  of  the  husband's  estate  and  admis- 
sions made  by  her  that  the  land  was  in  the  hus- 
band's name,  though  evidence  against  her  gran- 
tee, was  not  conclusive  as  an  estoppel. 

6.  Appeal  and  error  «=b3030(I)— Court  can  only 
eonslder  evidence  of  suoceesful  party,  evi- 
dence of  other  party  admitted  to  be  true,  and 
record  evidence. 

The  court,  on  appeal  from  a  judgment  for 
defendant,  can  only  consider  the  evidence  of 
defendant,  the  evidence  of  plaintiffs  admitted  to 
be  true,  and  the  undisputed  record  evidence;  it 
being  the  province  of  the  lower  court  sitting 
as  a  jury  to  pass  on  the  weight  and  credibility 
of  the  verbal  testimony  given  by  plaintiffs'  wit- 
nesses. 

7.  Husband  and  wife  «=»I4(2)— Evidence  held 
not  to  overcome  re-executed  deed  reciting 
that  original  deed  was  to  husband  and  wife. 

In  a  partition  suit  involving  a  dispute  as  to 
the  title,  the  evidence  which  could  be  consid- 
ered on  appeal  held  insufficient  to  overcome  the 
probetiTe  force  of  a  re-executed  deed  admitted 
without  objection,  and  reciting  that  the  origi- 
nal deed,  which  was  lost,  conveyed  the  land  to 
husband  and  wife  as  tenants  by  the  entirety. 
Woodson  and  Graves,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perlsins,  Judge. 

Action  by  John  H.  Sawyer  and  others 
against  Emma  French  and  othws.  From  a 
judgment  in  favor  of  the  defendant  named, 
plaintlCTs  appeaL    Affirmed. 

Hugh  DabbB  and  Norman  Cox,  both  of  Jop- 
Un.  and  B.  H.'Bsterly,  of  Carthage,  lor  appel- 
lants. 

Howard  Gray,  of  Carthage,  for  respondent. 

SMALL,  C.  I.  Suit  in  partition.  The  par- 
ties are  the  nlnediildren  and  heirs  of  Benne- 
^iUe  A.  Sawyer,  who  died  Intestate  in  1883 
He  also  left  a  widow  him  surviving,  Sarah 
A.  Sawyer,  the  mother  of  his  said  children. 
The  land  sought  to  be  partitioned  consists  of 
a  farm  of  80  acres  and  two  lots,  both  Im- 
proved, one  having  a  store  boUding  and  the 
other  a  residence  thereon,  both  situated  on 
Garrison  avenue  in  the  city  of  Carthage,  in 
said  'Sasper  county.  The  widow  died  in  Feb- 
ruarj-  1017.    John  H.  Sawyer,  a  son,  and  two 


other  of  said  children,  are  the  plaintiffs  and 
Emma  French,  a  daughter,  and  five  others, 
are  the  defendants. 

The  petition  is  in  the  usual  statutory  fonn 
of  petitions  for  partition,  alleging  that  plain- 
tiffs and  defendants  are  the  owners,  as  ten- 
ants in  common,  of  the  said  lots  In  the  city 
of  Carthage,  each  owning  an  undivided  one- 
ninth  Interest  therein  and  certain  interests 
in  said  farm;  that  the  property  is  not  sus- 
ceptible of  division,  etc. ;  whereupon  plaintiffs 
pray  that  the  property  be  sold  in  partition 
and  the  proceeds  divided  according  to  the  re- 
spective rights  of  the  parties. 

The  answer  of  defendant  Emma  French 
consists  of  a  general  denial,  and  a  further 
allegation  and  affirmative  defense  that  she  is 
in  the  open,  notorious,  and  exclusive  pos- 
session and  the  sole  and  exclusive  owner  of 
said  city  property,  and  the  other  parties  have 
no  right  nor  title  therein,  and  she  prays  to 
be  discharged  with  her  costs. 

The  other  defradants  filed  no  pleading. 

The  reply  put  the  answer  of  defmdant  Em- 
ma French  in  issue. 

At  the  trial  there  was  no  dispute  that  all 
the  parties  were  owners  of  the  farm,  as  stat- 
ed In  the  petition.  Tlic  sole  controversy  was 
as  to  the  ownership  of  the  Carthage  prop- 
erty. The  defendant  Emma  French  claimed 
to  own  this  property  by  virtue  of  a  deed 
made  to  her  by  her  mother  dated  September 
29, 1905.  The  appellants  claim  this  deed  con- 
veyed no  title  to  Emma  French,  because  their 
father  was  the  sole  owner  of  the  property 
by  deed  made  to  him  alone  at  the  time  of 
his  death,  which  deed,  however,  was  never 
recorded,  but  was  lost  after  the  father's 
death,  while  in  possession  of  the  mother. 
Whereas  the  defendant  Emma  French  claims 
that  said  lost  deed  was  not  a  deed  to  the 
father  alone,  but  to  him  and  bis  wife,  Sarah 
A.  Sawyer,  as  tenants  by  the  entirety;  that, 
her  mother  having  survived  her  father,  she, 
having  obtained  a  deed  from  her  mother  as 
aforesaid,  was  the  sole  owner  of  the  proiv 
erty. 

The  evidence,  without  serious  contradic- 
tion, shows  that  both  the  farm  and  the  city 
property  were  allowed  by  the  children  to  re- 
main in  possession  and  use  of  their  mother 
as  long  as  she  lived;  that  the  deed  to  the 
farm  was  In  the  father's  name  alone,  and 
was  recorded  before  his  death ;  that  the  wid- 
ow was  appointed  administratrix  of  the  es- 
tate of  her  deceased  husband  iu  1893,  and  in- 
cluded in  her  inventory  of  the  real  property 
belonging  to  the  estate  of  her  deceased  hus- 
band, which  was  subscribed  and  sworn  to  by 
her,  the  lots  in  question,  which  were  subject 
to  a  deed  of  trust  of  $600  and  interest.  Her 
first  annual  settlement  was  made  and  ap- 
proved August  14,  1894,  and  shows  that  witli 
money  belonging  to  the  estate  she  paid  off 
the  Incumbrance  amounting  to  $648.25  on  the 
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property  and  special  taxes  thereon,  amountr 
ing  to  $22.53.  Tbe  final  settlement  la  not 
shown  in  evidence. 

Lenora  E.  Padfleld,  a  daughter,  who  lived 
with  her  mother  from  the  time  of  her  fa- 
ther's death  in  1893  unHl  1902,  testified  for 
plaintiffs  that  she  saw  the  deed  for  tbe  lots 
In  question  at  home  in  her  mother's  charge, 
and  it,  as  well  as  the  deed  to  the  farm,  was 
in  her  father's  name  alone.  Her  mother's 
name  was  not  in  either  of  tbe  deeds.  During 
the  time  she  lived  with  her  mother  she  talked 
with  her  regarding  the  Carthage  property, 
and  her  mother  said  it  belonged  to  "us  chil- 
dren and  herself";  "all  the  children  had  an 
Interest  in  the  property." 

J.  K.  Sutter,  a  cousin  of  the  parties,  who 
resided  in  Kansas  City  testified  that  in  1899 
he  desired  to  buy  the  property  in  suit,  and  be 
went  to  his  aunt,  Mrs.  Sarah  A.  Sawyer,  and 
also  tbe  defendant  Emma  French,  regarding 
the  purchase  of  it  They  (himself,  Emma 
French,  and  Sarah  A.  Sawyer)  went  to  see 
the  attorney  of  Mrs.  Sawyer,  Judge  Kllgore, 
about  it,  and  it  was  discovered  that  it  was 
not  possible  to  deliver  a  clear  deed  \inless 
all  the  heirs  would  sign  it,  as  he  understood 
It  That  was  all  that  was  said,  except  that 
there  was  no  will  left  by  bis  uncle,  from  tbe 
explanation  offered  him  by  Sarah  A.  Sawyer 
and  Emma  French  and  the  attorney.  The  at- 
torney said  the  only  way  the  deed  could  be 
delivered  was  to  bring  a  suit  In  partition. 

"We  were  all  three  present.  I  didn't  see  no 
deed. 

"The  Court:  Was  any  statement  made  by 
Mrs.  French  or  your  auot  about  who  held  the 
deed  to  that  property  at  the  time  your  uncle 
died?  A.  Yes,  sir;  that  he  held  the  deed  and 
the  fact  that  be  left  no  will,  left  it  subject  to 
the  heirs,  and  they  weren't  able  to  find  some  of 
them,  and  I  wasn't  willing  to  make  the  pur- 
chase. They  did  not  know  where  John  Sawyer 
was,  and  neither  did  they  know  where  Noah 
was." 

George  K.  Sawyer,  a  son,  testified  for 
plaintiffs  that  he  had  seen  his  sister,  Emma 
French,  a  number  of  times  since  1905,  and 
that  she  never  claimed  to  him  to  have  a  deed 
to  the  property  until  after  thta  suit  was 
brought.  None  of  his  brothers  lived  In  the 
vicinity  of  Carthage. 

Amanda  Green,  a  daughter,  testified  for 
plaintiffs  that  In  1901  her  mother  visited  her 
at  her  home  in  Wichita,  Kan.,  and  also  in 
1905,  1910,  1911,  1913,  1914,  and  1915,  and  re- 
mained several  months  each  time,  and  one  oc- 
casion in  1913  her  mother  told  her: 

"After  Father's  death,  in  looking  over  his 
papers,  I  found  that  he  had  not  recorded  his 
deed  from  Joshua  Haughawout  to  the  proper- 
ty on  Garrison  avenue,  and,  when  I  found  it. 
It  scared  me." 

In  1915,  her  mother  told  her  she  deeded 
tbe  property  to  Emma  French,  and  she  said: 

"I  did  it  when  I  was  so  eick,  and  I  saw  my 
mistake  shortly  after  I  had  done  it" 


David  B.  Sawyer,  a  son,  tesUfled  for  plain- 
tUTs  that  he  lived  in  Colorado;  that  prior  to 
his  father's  death  he  went  with  him  when  be. 
paid  off  a  loan  on  tbe  property  to  the  Build- 
ing &  loan  Association;  that  within  3  or  4 
days  after  bis  father's  death  he  looked  over 
his  papers  and  saw  the  deed  to  tbe  lots  in 
question  and  read  It ;  that  it  was  a  warranty 
deed,  made  and  executed  by  Joshua  Haugh- 
awout, as  grantor,  to  his  father,  B.  A.  Saw- 
yer, and  his  heirs,  and  that  "my  mother's 
name  was  not  mentioned  in  tbe  deed  and  was 
90t  joined  as  one  of  the  grantees ;  there  were 
deeds  to  other  properties  in  the  chest,  and 
they  were  all  in  my  father's  name ;"  that  be 
called  his  mother's  attention  to  the  fact  that 
her  name  was  not  in  the  deed,  and  she  said, 
"No;  that  the  law  would  give  her  her  part 
and  protect  her  interest;"  that  his  mother 
never  claimed  any  Interest  except  that  of 
dower. 

Defendant  Emma  French  introduced  tes- 
timony, in  substance  as  follows : 

B.  F.  Hackney,  attorney  for  the  administra- 
trix, testified : 

That  in  going  through  the  papers  of  the  de- 
ceased to  prepare  the  inventory  for  the  admin- 
istratrix he  found  the  deed  to  the  80  acres  of 
land  and  other  old  deeds,  but  could  find  no 
deed  to  the  property  in  question,  and  went  to 
the  recorder's  office  and  failed  to  find  any 
such  deed  recorded;  that  the  widow  was  pres- 
ent when  they  searched  for  tbe  deed,  and  some 
time  after  the  settlement  of  the  estate  "she 
sent  for  me,  and  she  was  living  with  her  daugh- 
ter (Emma  French).  She  wanted  that  deed 
fixed  up,  and  I  went  and  conferred  with  Mr. 
Hanghawout,  and  they  agreed  on  that  deed  and 
fixed  up  what  purported  to  be  the  re-execnted 
deed.  This  (indicating)  is  the  deed.  Don't 
know  where  Mr.  Haughawout  is  now."  "I 
made  the  settlement  (as  adminstratriz)  for  her. 
I  attended  to  her  legal  matters.  She  went  to 
Judge  Kilgore  a  time  or  two.  Didn't  know  the 
deed  was  around  the  house  several  years  after 
tbe  father's  death.  Never  heard  any  one  claim 
it  was.  I  went  to  see  Haughawout  several 
times  and  talked  the  matter  over  before  the 
deed  was  re-executed,  and  then  wrote  up  the 
deed  at  the  request  of  the  parties.  At  the  time 
we  supposed  we  were  doing  our  duty  to  inven- 
tory these  lots.  I  didn't  think  any  controversy 
was  up  at  the  time.  Mrs.  Sawyer  was  leaving 
the  matter  with  us.  Whatever  we  put  in  (tbe 
inventory)  was  all  right  with  her,  but  we  had 
the  papers  and  went  through  them  carefully  for 
the  deed.  The  deed  was  made  to  Mrs.  French 
in  1905,  with  the  agreement  to  take  care  of 
her  mother.  They  were  then  living  over  on 
Kellar  street,  and  soon  after  that  she  took  her 
mother  and  went  over  on  this  property.  Mrs. 
Sawyer  said  she  wanted  to  make  arrangements 
for  her  declining  years.  I  think  Mrs.  Sawyer 
lived  there  except  a  short  time  she  was  In 
Wichita  for  a  trip.  I  am  satisfied  she  lived 
there  imtil  her  death.  Mrs.  French  was  living 
there  and  handling  the  property,  using  it  as 
her  own." 

On  cross-examination  this  witness  te^ifled; 

"It  was  on  my  advice  that  Mrs.  Sawyer  paid 

off  the  mortgage  and  taxes  on  the  property  out 
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of  the  faoda  of  tiie  estate.  I  didn't  ask  Mrs. 
Sawyer  if  the  property  belonged  to  the  estate 
when  I  pat  it  in  the  inventory.  I  supposed  it 
did.  The  question  of  re-execnting  the  deed 
came  up,  anyhow,  ten  years  after  the  inventory 
was  made.  Mr.  Hanghawout  claimed  it  was 
made  to  the  two — Benneville  A.  Sawyer  and 
wife.  lira.  Sawyer  wanted  the  deed  fixed  up. 
I  took  a  notary  out  to  her  bouse,  and  she 
made  the  deed  to  Mrs.  French.  All  the  time  the 
rent  from  the  property  in  question  was  col- 
lected by  Mrs.  Sawyer.  I  am  satisfied  she 
had  the  use  of  the  Carthage  property  while  she 
lived.  We  talked  of  the  re-ezecution  of  the 
deed  probably  for  three  years.  It  might  have 
been  only  a  few  months.  Mrs.  French  had 
nothing  to  do  with  re-execntlng  the  deed." 

Defendant  Emma  French  'testlfled  on  her 
own  behalf: 

She  was  the  oldest  child.  "From  the  time 
my  father  died  I  never  saw  the  deed  they 
claim  Haaghawoot  made  for  this  property.  I 
never  heard  of  its  being  in  the  house.  It  wa« 
always  supposed  to  be  lost."  Her  mother  liv- 
ed with  her  some  months  before  she  made  the 
deed  to  her.  "She  wanted  to  make  provision 
for  me  to  keep  her  for  her  lifetime.  I  took 
care  of  her  and  buried  her  with  my  own  money. 
I  remember  going  to  Judge  Kllgore's  office." 

On  croa»«xamlnatlon  she  said: 

"At  the  time  I  was  at  Judge  Kilgore's  office 
the  conversation  was  this  deed  between  Mother 
and  Kilgore.  I  know  Mr.  Sutter  was  thinking 
of  purchasing  the  property.  Q.  Tbe  conversa- 
tion was  about  as  Mr.  Sutter  said?  A.  Yes, 
Bir." 

Defendant  Emma  French  then  offered  in 
evidence  the  re-executed  deed.  It  was  a  quit- 
claim deed  from  Joshua  D.  Haughawout  and 
wife  to  Sarah  A.  Sawyer,  surviving  wife  of 
Benneville  A.  Sawyer,  deceased,  dated  Sep- 
tember 19, 1905,  recorded  September  21,  1905, 
conveying  the  property  In  question,  and  recit- 
ing: 

"The  above-described  grantors,  Joshua  D. 
Haughawout  and  wife,  Hettie  E.  Haughawout, 

heretofore,  about  the day  of ,  1893, 

executed,  acknowledged,  and  delivered  to  Benne- 
ville A.  Sawyer  and  Sarah  A.  Sawyer,  hus- 
band and  wife,  a  deed  whereby  grantors  con- 
veyed, to  said  Sawyers  the  above-described  lots, 
which  said  deed  has  been  lost;  and  this  deed 
is  now  made  as  a  re-execution  of  the  former 
deed,  and  is  made  to  Sarah  A.  Sawyer,  the 
survivor." 

Said  defendant  also  introduced  in  evidence 
the  deed  to  her  made  by  her  mother.  It  was 
dated  the  29th  of  September,  1905,  and  re- 
corded September  21,  1905.  It  was  a  war- 
ranty deed,  consideration  $1,  "upon  condi- 
tion" that  grantee  supports  her  mother  dur- 
ing the  mother's  life,  "and  upon  performance 
of  this  condition  this  conveyance  to  become 
absolute,  but  upon  failure  to  perform  said 
condition"  the  pro]perty  to  revert  to  the  gran- 
tor. There  was  no  objection  to  any  of  the 
testimony  Introduced.  . 
235  S.W.-« 
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This  was  all  of  the  evidence.  Thereupon 
plaintiffs  asked  the  following  declaration  of 
law,  which  the  court  gave: 

"An  action  for  partition  is  not  one  for  re- 
covery of  lands  within  the  statutes  of  this 
state  providing  that  no  action  for  such  recov- 
ery shall  be  maintained  unless  the  plaintifC  or 
the  person  under  whom  he  claims  was  possess- 
ed of  the  premises  within  ten  years  before  the 
commencement  of  the  action." 

The  trial  was  had  February  25,  1918. 
Afterwards,  before  the  court  rendered  its  de- 
cision, defendant  Emma  French  offered  in 
evidence  a  quitclaim  deed  by  two  of  the  par- 
ties, George  K.  Sawyer  and  Amanda  Green, 
conveying  to  her  for  a  consideration  of  $96.50 
two  undivided  ninths  of  a  portion  of  the 
property.  This  deed  was  dated  October  1, 
1898,  and  recorded  April  29,  1903,  and  con- 
veyed the  undivided  two-ninths,  "being  our 
interest  as  heirs  at  law  of  Benneville  A. 
Sawyer  (deceased)."  It  was  acknowledged 
before  W.  H.  Kilgore,  notary  public,  Jasper 
county,  Mo.,  on  the  5th  day  of  October,  1898. 

On  December  21,  1918,  the  court  found  the 
Issues  and  rendered  Judgment  as  to  the  prop- 
erty in  dispute  in  favor  of  defendant,  Emma 
French,  and,  after  unsuccessfully  moving  for 
a  new  trial,  plaintiffs  appealed  to  this  court. 

[1]  II.  The  pleadings  In  this  case  are  at 
law,  no  equitable  features  are  alleged,  either 
in  the  petition  or  the  answer,  and  no  equi- 
table relief  is  prayed  for.  The  issues  there- 
fore are  strictly  legal,  and,  the  case  having 
been  tried  by  the  court  sitting  as  a  Jury,  we 
are  bound  by  the  decision  of  the  lower  court 
on  the  facts,  and  cannot  consider  the  evidence 
in  the  case  de  novo.  Koehler  v.  Rowland,  275 
Mo.  673,  205  S.  W.  217,  9  A.  L.  E.  107,  and 
cases  cited;  Bank  v.  Wils<m,  222  S.  W.  381 
(this  court):  Rowley  v.  Eowley,  197  S.  W. 
162  (Division  2,  this  court). 

[2]  III.  It  is  strenuoudy  argued  by  appel- 
lants' learned  counsel  that  the  re-executed 
deed  dated  September  19,  1905,  recorded 
September  21,  1905,  from  Haughawout  and 
wife  to  Sarah  A,  Sawyer,  reciting  that  the 
former  and  lost  deed  was  made  to  benneville 
A.  Savryer  and  Sarah  A.  Sawyer,  husband 
and  wife,  is  of  no  probative  force  to  show 
a  conveyance  to  the  wife  as  one  of  the  ten- 
ants by  the  entirety,  but  is  evidence  that  the 
husband  was  the  grantee;  that  the  recital 
in  said  deed,  having  been  made  10  or  12  years 
after  her  husband's  death,  and  without 
knowledge  or  consent  of  his  heirs,  is  an  Inad- 
missible self-serving  declaration  on  the  part 
of  Mrs.  Sawyer,  and  mere  hearsay  as  to 
said  heirs,  and  of  no  probative  force  as 
against  them.  We  cannot  agree  to  this  ar- 
gument Whether  it  was  admissible  we  need 
not  pass  on.  No  objection  was  made  to  the 
introduction  in  evidence  of  said  re-ezecuted 
deed  at  the  trial  of  the  case.  The  appellants 
cannot,  therefore,  complain  in  this  court  on 
appeal  that  the  deed  was  inadmissible  as  evi- 
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dence.    Bank  of  Cktmmeroe  v.  Pierce,  280  Ma 
614,  219  S.  W.  678. 

[3]  IV.  Bnt  learned  counsel  of  appellants 
argue  that,  although  it  was  admitted  without 
objection,  its  character  as  hearsay  as  to 
them  and  self-serving  as  to  Mrs.  Sawyer 
deprives  it  of  ail  probative  force  In  her 
favor  or  In  favor  of  her  grantee,  £hnma 
French.  We  cannot  concur  In  this  conten- 
tion. Inadmissible  evidence  (assuming  It  to 
be  snch),  including  hearsay  evidence,  admit- 
ted without  objection.  Is  not  a  nullity  or  void 
of  probative  force,  but  Is  to  be  given  its  nat- 
ural probative  effect  as  if  It  was  In  law 
admissible.  10  E.  C.  L.  |§  197  and  198,  p. 
1008.  This  is  true  even  in  a  criminal  case. 
In  EHaz  v.  United  States,  223  U.  S.  loc.  dt. 
450,  32  Sup.  Ct.  252,  56  L.  Ed.  600,  Ann.  Gas. 
1913C,  1138  (a  criminal  case),  the  court  said: 

"So  of  the  fact  that  it  was  hearsay  it  suf- 
fices to  observe  that,  when  evidence  of  that 
character  is  admitted  without  objection,  it  is 
to  l>e  considered  and  given  its  natural  proba- 
tive effect  as  if  it  were  in  law  admissible. 
Damon  v.  Carrol,  163  Mass.  404,  408;  Sher- 
wood V.  Sissa,  6  Nev.  840,  3S5;  United  States 
v.  McCoy,  193  U.  S.  683,  698;  Schlemmer  v. 
Buffalo,  etc.,  By.  Co.,  205  U.  S.  1,  9;  Neal 
V.  Delaware,  103  U.  S.  370,  396;  Foster  v. 
United  States,  178  Fed.  166,  176." 

This  deed  differs  widely  from  the  re-exe- 
cuted deed  passed  on  by  the  court  in  tangley 
V.  Kesler,  67  Or.  281,  110  Pac.  401,  111  Pae. 
246,  cited  by  counsel  from  Jones'  Blue  Book 
on  Evidence,  vol.  2,  p.  650.  In  that  case  the 
re-executed  deed  recited  that  the  original 
deed  was  made  to  the  husljand  alone,  that  he 
alone  bought  and  paid  for  the  property,  but 
intended  to  have  the  deed  made  to  himself 
and  wife  as  a  gift  to  her,  but  by  mistake  it 
was  made  to  him  alone.  The  court  ruled 
that  the  title  was  eflfectually  conveyed  to  the 
husband  alone  by  the  original  deed  In  law 
and  equity,  as  shown  by  the  recitals  in  the 
re-executed  deed,  and  therefore  the  grantor 
had  no  further  title  to  convey,  and  the  mere 
acceptance  by  the  husband  of  the  re-executed 
deed  from  the  original  grantor  to  blms^ 
and  wife  gave  the  wife  no  title  and  deprived 
the  husband  of  none;  that  his  intention  to 
make  her  a  gift  could  only  be  effected  by  a 
deed  from  him  after  the  original  deed  was 
made  to  him.  l%at  case,  tbertfore,  has  no 
relevancy  to  the  case  here,  where  the  recital 
of  facts  on  the  face  of  the  re-executed  deed 
shows  that  the  original  deed  or  title  was 
made  to  both  the  husband  and  wife. 

We  must  therefore  rule  that,  the  re-execut- 
ed deed  in  this  case  having  been  admitted 
without  objection,  the  recitals  therein  were 
evidence  that  the  lost  original  deed  was  made 
to  the  husband  and  wife  and  conveyed  to 
fitem  an  estate  by  the  entirety. 

[4]  V.  But  It  is  further  argued  that,  be- 
cause the  land  in  question  was  Inventoried 
as  land  belonging  to  the  husband's  estate 
with  Mra  Sawyer's  knowledge  and  consent, 


as  administratrix,  and  a  1648  mortgage  and 
$22  special  taxes  thereon  paid  off  by  her  as 
such  administratrix  with  the  funds  belonging 
to  the  estate  or  heirs,  both  she  and  her 
daughter,  Emma  French,  would  be  estopped 
to  claim  the  property  was  not  the  property 
of  her  deceased  ho^and  and  descended  to 
his  heirs.  We  do  not  agree  to  this  conten- 
tion. It  does  not  follow  that,  because  the 
husband  pays  for  the  land,  or  gives  his 
note  therefor,  and  subsequently  pays  it,  ei- 
ther by  himself  or  his  administrator,  where 
be  had  the  Inml  conveyed  to  himself  and  his 
wife  as  tenants  by  the  entirety,  bis  wife 
would  be  estopped  to  claim  her  rights  as 
such  tenant.  It  does  not  appear  in  this  case 
that  the  note  paid  oft  was  not  the  note  of 
the  husband  alone.  If  so.  It  was  her  right 
and  duty,  as  administratrix,  to  pay  It  off 
with  the  funds  of  the  estate.  This  would  in 
no  way  estop  hex  to  claim  the  land  as  tenant 
by  the  entirety.  It  is  entirely  consistent 
with  the  usual  course  of  tlUngs  for  the  hus- 
band to  pay  and  intend  to  pay  for  land  or 
incumbrances  thereon  which  he  has  caused  to 
be  conveyed  to  himself  and  wife,  as  tenants 
by  the  entirety.  The  evidence  does  not  con- 
clusively show  that  Mrs.  Sawyer,  as  adminis- 
tratrix, could  not  legally  pay  off  the  Incom- 
brance  with  the  funds  of  the  estate,  although 
the  title  might  have  been  In  her  as  surviving 
tenant  by  the  entirety. 

[61  Furthermore,  the  deed  was  lost  and 
could  not  be  found  at  the  time  of  the  hus- 
band's death,  according  to  respondent's  evi- 
dence, and  both  the  wife  and  her  attorney  no 
doubt  supposed  at  that  time  that  the  title 
was  in  the  husband  alone,  and  Mrs.  Sawyer 
may  not  have  learned  the  exact  fact  as  to 
how  the  deed  was  made  until  about  the  time 
of  the  making  of  the  re-executed  deed,  when 
she  and  her  attorney  Interviewed  the  gran- 
tor, Haughawout,  on  the  subject,  and  he  in- 
formed them  that  the  original  deed  was  made 
to  both  her  husband  and  herself,  as  tenants 
by  the  entirety.  This  evidence  also  was  ad- 
mitted without  objection.  The  conversation 
with  Haughawout  was  In  1905  or  perhaps 
three  years  before.  So  also,  therefore,  Mrs. 
Sawyer  may  not  have  known  definitely  that 
she  had  title  to  the  property  in  1899,  whoi 
she,  in  effect,  told  the  witness  Sutter,  in  the 
presence  of  Emma  French,  that  the  deed  to 
the  property  was  in  her  husband's  name,  and 
that  all  of  the  heirs  would  have  to  Join  In 
the  deed  to  give  him  a  good  title  in  case  he 
purchased.  For  the  same  reason  Emma 
French  might  have  not  known  that  her  moth- 
er owned  the  property  when  in  1898  she  took 
a  quitclaim  deed  from  her  brother  and  sister 
for  a  two-ninths  interest  as  the  heirs  of  their 
father.  The  probate  court  records,  shown 
in  evidence,  and  admissions  of  Mrs.  Sawyer 
to  Sutter,  were  no  doubt  evidence  that  the 
original  deed  was  to  her  huslMind  alone,  but 
not  conclusive  evidence,  not  conclusive  as 
an  estoppel  against  her  subsequently  claim- 
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lug  as  tenant  by  the  entirety,  when  she  as- 
certained the  fact  that  the  original  deed  was 
made  to  her  and  her  hnsband  as  au(!h  ten- 
ants. 

16,  7]  The  court  below  having  found  against 
the  appellants,  this  court,  on  this  appeal, 
can  only  consider  the  evidence  of  the  re- 
spondent and  evidence  of  plaintiffs  ad- 
mitted to  be  true  and  the  undisputed  record 
evidence,  because  It  was  the  province  of  the 
lower  court,  as  a  Jury,  to  pass  upon  the 
weight  and  credibility  of  the  verbal  testimo- 
ny given  by  the  plaintiffs'  witnesses,  and, 
that  court  having  found  against  them,  we 
are  concluded  by  that  finding.  So  that  we 
bold  that  there  is  nothing  In  the  respondent's 
testimony  or  the  admittedly  true  evidence 
of  the  plaintiffs,  or  the  record  evidence  tn 
the  case — the  only  testimony  we  are  permit- 
ted to  consider — to  necessarily  and  as  a  mat- 
ter of  law  overcome  the  probative  force  of 
the  re-executed  deed  made  by  Haughawout 
and  wife,  reciting  that  .the  original  deed  was 
made  to  Mrs.  Sawyer  and  her  husband,  as 
tffliants  by  the  entirety.  The  weight  and 
probative  force  of  such  redtaX,  said  deed 
having  been  admitted  without  objection,  was 
for  the  trial  court,  sitting  as  a  Jury,  in 
view  of  all  the  facts  and  drcnmstances  in 
the  case,  and  we  cannot  disturb  its  verdict 
thereon. 

Finding  no  reversible  error  in  the  case, 
we  affirm  the  Judgment  of  the  lower  court 
I^t  it  be  so  recorded. 

BROWN.  C  not  sitting, 
RAOLAND,  C,  concura 

PER  CURIAM.  The  foregoing  opinion  by 
SMALL^  C,  is  adopted  as  the  opinion  of  the 
court. 

All  concur,  except  WOODSON  and 
GRAVES,  JJ.,  who  dissent. 


STATE  ex  rel.  ST.  LOUiS-SAN  FRANCISCO 
RY.  CO.  et  al.  v.  PUBLIC  SERVICE  COM- 
MISSION OF  MISSOURI.     (No.  21862.) 

(Supreme  Court  of  Missouri,  In  Banc.    Nov. 
30,  1921.) 

1.  Pikllo  Mrvloa  eonimlsslons  «=332— Hearlog 
by  ■nanthorteed  special  examiner  not  reveral- 
ble,  where  not  prejndlolal. 

On  appeal  from  judgment  sustaining  Pub- 
lic Service  Commission's  order,  held,  that  any 
error  in  appointing  the  general  counsel  of  the 
commission  as  special  examiner  to  conduct  the 
hearing  of  the  cause  would  not,  if  not  preju- 
dicial, be  reversible. 

2.  Commerce  «=358— Whether  stopping  Inter- 
state  trains  Is  a  burden  on  commerco  Spends 
on  adequacy  of  faculties  otherwise. 

Whether  an  order  or  act  of  the  Legisla- 
ture or  a  state  administrative  body,  requiring 


stopping  at  a  certain  point  of  an  interstate 
train,  is  illegal  interference  with  interstate 
commerce,  depends  on  whether  there  are  ex- 
isting adequate  local  fadlities  at  such  point, 
without  reqoiring  the  additional  service  called 
for  by  such  order  or  act. 

3.  Public  service  commissions  (3=332— Proceed- 
ing revlewahle  as  suit  In  equity. 

On  review  of  a  circuit  court  Judgment  af- 
firming order  of  the  Public  Service  Ckimmissiuii, 
the  case  must  be  construed  as  a  suit  in  equity, 
and  tlie  Supreme  (^nrt  may  make  its  own  find- 
ings of  fact. 

4.  Railroads  4=3227— Passenger  train  sei*<noe 
order  held  Justified. 

Evidence  held  to  justify  an  order  of  the 
Public  Service  Commission  requiring  interstate 
passenger  trains  to  stop  at  a  certain  station. 

5.  Railroads,  ®=35>/2,  New,  vol.  6A  Key-No. 
Series— Train  service  order  during  federal 
control  binding. 

Proceedings  before  the  Public  Service  Com- 
mission to  compel  stopping  of  interstate  trains 
at  a  certain  station  were  properly  brought 
against  both  the  railroad  company  and  the  Di- 
rector General,  then  operating  the  railroad,  un- 
der Act  Cong.  March  21,  1918,  |  10  (U.  S. 
Comp.  St.  1918,  U.  S.  Comp.  St  Ann.  Supp. 
1919,  I  3115% j),  and  the  order  therein,  order- 
ing the  trains  stopped,  was  a  continuing  one 
until  lawfully  changed,  and  would  apply  to  and 
bind  the  railroad  company  after  the  termina- 
tion of  the  period  of  federal  control. 

6.  Evidenoe  (3=»20(2)— Judicial  notloe  taken  of 
time  of  termination  of  federal  railfMui  eon- 
trol. 

Judidal  notice  will  be  taken  that  the  war- 
time federal  control  of  railroads  terminated  in 
the  first  part  of  the  year  1920,  and  that  the 
roads,  which  had  in  fact  during  the  entire  time 
been  operated  by  the  corporation  for  the  Di- 
rector General,  were  turned  back  to  the  cor- 
poration. 

Woodson,  Higbee,  and  ESder,  JJ.,  dissenting. 

Appeal  from  Circalt  Court,  Cole  County;  J. 
Q.  Slate,  Judge. 

On  complaint  by  the  City  of  Mountain 
Grove,  the  Public  Service  Ommlssion  grant- 
ed an  order  requiring  the  St.  Louis-San  Fran- 
dseo  Railway  Company,  then  operated  by 
Wallier  D.  Hlnes,  as  Director  General  of 
Railroads,  to  stop  certain  trains  at  said  dty. 
On  petition  by  said  dty  for  a  writ  of  review 
of  said  order,  it  was  affirmed  by  the  drcuit 
court  To  review  the  Judgment  sustaining 
the  order,  the  Stbte,  on  the  relation  of  the 
Railway  Company  and  the  Director  General, 
appeala    Affirmed. 

This  case  comes  here  on  a  writ  of  review 
of  a  Judgment  of  the  circuit  court  of  Cole 
county,  affirming  an  order  of  the  Public  Serv- 
ice Commission.  The  complaint  filed  with 
the  commission,  upon  which  its  order  was 
based,  Is  as  follows: 


4=>Por  other  cases  see  same  topic  and  KBT-NUMBBR  ta  all  Key-Numbered  Digests  sod  Indexes 
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"Now  cornea  the  Gommerdal  Clnb  of  Moun- 
tain Grove,  Missonri,  and  respectfully  shows  to 
the  commission  that  this  club  is  a  voluntary 
organization  of  the  business  men  and  dtizens 
of  the  city  of  Mountain  Grove,  organized  for 
the  development  of  said  city.  Tour  petitioner 
further  states  that  at  a  regular  meeting  of 
said  Commercial  Club  the  undersigned,  A.  F. 
Collier,  was  appointed  chairman  of  a  committee 
for  the  purpose  of  instituting  the  necessary 
proceedings  to  cause  the  St  Louis-San  Fran- 
cisco Railroad  to  regularly  stop  trains  Nos. 
106  and  106  at  Mountain  Grove,  Missouri. 

"Youn  petitioner  further,  states:  That  the 
St.  Louis-San  Francisco  Railroad  is  a  corpo- 
ration organized  under  the  laws  of  the  state  of 
Missouri  and  is  engaged  in  the  operation  of 
a  line  of  railroad  between  points  in  Missonri 
and  points  in  the  states  of  ArkansM,  Kansas, 
Oklahoma,  etc.,  and  specifically  that  it  operates 
a  line  of  raQroad  from  ICansas  City,  Missonri, 
tiirough  Springfield,  Missouri,  thence  through 
Webster,  Wright,  Texas,  Howell,  and  Oregon 
counties  to  points  in  Arkansas  and  other  states, 
and  that  said  line  of  railroad  passes  through 
Mountain  Grove,  Missouri.  That  in  operation 
of  such  line  of  railroad  said  company  is  a  com- 
mon carrier  engaged  in  the  transportation  of 
freight  and  passeugers  for  hire,  as  defined  by 
the  laws  of  the  state  of  Missouri.  That  at  the 
present  time  the  properties  of  said  St.  Louis- 
San  Francises  Railroad  are  under  the  control 
of  and  being  operated  by  Walker  D.  Hines  as 
Director  General  of  Railroads,  United  States 
Railroad  Administration,  under  and  by  virtue  of 
an  appointment  by  the  President  of  the  United 
States,  he  is  responsible  for  the  operation  of 
the  trains  of  said  codefendant  at  the  present 
time. 

"For  cause  of  action  your  petitioner  shows 
that  Mountain  Grove,  Missouri,  is  an  important 
and  growing  city  in  the  southern  part  of  the 
state  of  Missouri,  and  that  the  passenger  traffic 
in  and  out  of  said  point  is  extremely  heavy, 
and  that  the  proper  growth  and  development 
of  Mountain  Grove,  Missouri,  is  dependent 
upon  better  passenger  service  being  furnished 
than  is  now  operated  by  the  defendants  herein. 

"Yonr  petitioner  further  alleges  that  for  a 
long  time  past  the  defendant  company  did  atop 
trains  Nos.  106  and  106  at  Mountain  Grove, 
Missouri,  on  flag  for  passengers  to  and  from 
Springfield  on  the  west,  and  for  passengers  to 
or  from  certain  points  south,  but  about  60  days 
ago  a  change  in  train  schedules  was  made  by 
said  St.  Louis-San  Francisco  Railroad,  and  as 
a  result  thereof  trains  Nos.  106  and  106  do 
not  now  stop  at  Mountain  Grove,  to  the  det- 
riment of  your  petitioners  and  the  dty  of 
Mountain  Grove." 

The  prayer  was  for  a  bearing  to  enable 
tbe  petitioner  to  show  the  necessity  for  tbe 
regular  stopping  of  said  trains  and  such  or- 
der or  orders  in  the  premises  as  appeared 
proper  to  the  commission. 

To  this  complaint  the  railroad  filed  its  sep- 
arate answer,  dfenying  that  it  had  anything 
to  do  with  the  operation  of  said  railroad, 
and  averred  that  since  January  1,  1018,  it  is 
now,  and  has  been  continuously,  operated  by 
the  Director  General  of  Railroads  appointed 
as  such  by  the  Tresldeat  of  the  United  States. 


The  Director  General  filed  a  aeporate  an- 
swer, in  whldi,  among  other  admlBBions,  Is 
the  following: 

"Defendant  admits  that  prior  to  the  17th  day 
of  November,  1918,  train  No.  105  on  said  St 
Louis-San  Frandsco  Railroad  was  stopped  at 
Mountain  Grove,  Missouri,  on  flag  for  passen- 
gers destined  to  Memphis,  Tennessee,  and 
points  south  and  east  of  said  latter  point,  and 
that  train  No.  106  on  said  St.  Louis-San  Fran- 
dsco Railroad  was  stopped  at  Mountain  Grove, 
Missouri,  on  flag,  for  passengers  destined  to  ' 
points  north  and  west  of  Springfield,  Missouri, 
and  admits  that  on  or  about  said  date  a  change 
in  schedule  was  made,  as  a  result  whereof  said 
trains  Nos.  105  and  106  do  not  now  stop  at 
Mountain  Grove,  Missouri,  on  flag,  but  denies 
that  said  change  in  schedule  or  the  failure  to 
stop  said  trains  105  and  106  at  Mountain  Grove 
is  to  the  detriment  of  complainant  or  to  the 
detriment  of  said  dty  of  Mountain  Grove. 

"Further  answering,  defendant  states  that 
this  defendant  now  operates,  in  addition  to 
trains  Nos.  106  and  106,  four  passenger  trains 
daily  on  said  St.  Louis-San  Frandsco  Rail- 
road, through  said  dty  of  Mountain  Grove,  all 
which  trains,  except  trains  Nos.  106  and  106, 
are  scheduled  and  do  stop  at  Mountain  Grove. 
The  schedule  of  said  trains  at  Mountain  Grove 
is  as  follows: 

South-bound— No.  101 11:05  p.  m. 

No.  103 10:30  a.  m. 

North-bound— No.  102 4:45  a.  m. 

No.  104 6:45  p.  m. 

"Defendant  further  avers  that  the  service 
provided  by  said  passenger  trains  which  now 
stop  at  Mountain  Grove,  Missouri,  as  aforesaid, 
is  reasonably  adequate  to  afford  all  necessary 
accommodations  for  the  traveling  public  to  get 
in  and  out  of  Mountain  Grove." 

"Further  answering,  defendant  states  that 
said  trains  Nos.  105  and  106  aret  interstate 
trains  operating  between  Kansas  Oity,  Mis- 
souri, and  Memphis,  Tennessee,  as  well  as 
Birmingham,  Alabama,  with  connecting  lines 
for  the  interchange  of  interstate  passengers 
and  express  traffic,  and  the  handling  of  the 
United  States  mails;  that  the  elimination  of 
the  stops  of  said  trains  on  flag  at  Mountain 
Grove,  Missouri,  was  to  enable  said  trains  -to 
maintain  said  schedule  and  to  make  necessary 
connections  at  the  points  aforesaid  with  trains 
on  other  lines  of  railroad;  and  that  for  tEls 
commission  to  grant  the  relief  prayed  for  in 
the  complaint  would  directiy  burden  and  inter- 
fere with  interstate  commerce,  and  would  con- 
flict with  section  8  of  artide  1  of  the  Consti- 
tution of  the  United  States,  section  21  of  arti- 
de 2  of  the  Constitution  of  Missouri,  section 
30  of  article  2  of  same  Constitution,  and  sec- 
tion 1  of  artide  14  of  the  Amendments  to  the 
Constitution  of  the  United  States." 

Upon  the  Issues  thus  made  a  hearing  was 
had  before  the  Public  Service  Commission, 
and  the  following  order  was  made,  and  af- 
firmed by  the  circuit  court  of  Cole  county: 

"Ordered:  (1)  That  defendant,  the  St.  Louis- 
San  Frandsco  Railroad,  provide  for  the  stop- 
ping of  its  south-bound  train  No.  105  at  Moun- 
tain Grove,  Missouri,  for  the  purpose  of  tak- 
ing on  and  discharging  passengers  at  that 
point. 
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"Ordered:  (2)  That  defendant,  the  St  Loais- 
San  Frandsco  Railroad,  provide  for  the  stop- 
ping of  north -bound  train  No.  106  at  Moantain 
Grove,  on  flag  or  at  signal,  for  the  purpose  of 
letting  off  passengers  who  boarded  said  train 
south  of  the  Arkansas  line,  aqd  for  the  pur- 
pose of  talcing  on  passengers  holding  tickets 
for  points  beyond  Springfield,  Mo." 

Motion  for  rehearing,  ctiarging  as  to  the 
conclusion  of  the  commlBsion  on  all  the  de- 
fenses pleaded  In  tbe  answer  of  appellant 
and  the  assignment  that  the  evidence  was 
InsufBcient  to  support  said  flnding,  was  filed 
and  overruled. 

W.  P.  Brans,  E.  T.  Miller,  and  A  P.  Stew- 
art, all  of  St  Louis,  for  appellants. 

R.  Perry  Spencer  and  James  D.  Lludsay, 
both  of  Jefferson  City,  for  respondent 

MOZLEY,  G.  [1]  1.  Appellant  complains 
that  the  commission  erred  in  appointing  A.  Z. 
Patterson,  general  counsel  of  the  commission, 
as  special  examiner  to  conduct  the  bearing 
of  said  cause,  for  the  reason,  it  is  alleged, 
that  such  appointment  was  unauthorized  and 
without  the  authority  of  law.  Without  pass- 
ing upon  the  propriety  or  strict  legality  of 
Patterson's  appointment  we  think  it  is  ap- 
Iiarent  that  appellant  has  not  been  injured 
thereby,  and  for  this  reason  the  complaint 
ought  to  be  overruled. 

[2]  2.  The  question  of  whether  or  not  the 
order  of  the  commission  as  affirmed  by  the 
drcnit  court  Imposes  an  undue  burden  on 
Interstata  commerce  is  a  vital  one  to  be  de- 
termined under  the  Tacts  in  this  case.  In 
the  case  of  Chicago,  Burlington  &  Quincy  R. 
Co.  V.  Railroad  ConunissicA  of  Wisconsin,  237 
U.  S.  220,  loc.  dt  226,  86  Sup.  Ct.  560,  562 
(B»  Lw  Ed.  826),  it  is  held  as  foUows: 

"In  reviewing  the  decision  we  may  start  with 
certain  principles  ;aB  established:  (1)  It  i* 
competent  ifor  a  state  to  require  adequate  local 
facititiet,  even  to  the  ttoppaee  of  interstate 
traint  or  the  reamtngement  of  their  schedules. 

(2)  Such  facilities  existing,  that  is,  the  local 
conditions  being  adequately  met  the  obligation 
of  the  railroad  is  performed,  and  the  stoppage 
of  interstate  trains  becomes  an  improper  and 
illegal  interference  with   interstate  commerce. 

(3)  And  this,  whether  the  interference  be  di- 
rectly by  the  Legislature  or  by  its  command 
through  the  orders  of  an  administrative  body. 

(4)  The  fact  of  local  faciUties  this  court  may 
determine,  such  fact  heing  necessarily  involv- 
ed in  the  determination  of  the  federal  question 
Mihether  an  order  concerning  an  interstate 
train  does  or  does  not  directly  regulate  inter- 
gtate  commerce,  'by  imposing  an  arbitrary  re- 
quirement."   (Italics  ours.) 

To  tlie  same  effect  are  the  cases  of  Olad- 
aoD  V.  Minnesota,  166  U.  S.  427,  1'^  Sup.  Ot. 
627,  41  L.  Ed.  1064;  Lal:e  Shore  R.  R.  v.  Ohio, 
178  U.  S.  285,  19  Sup.  Ct  466,  43  U  Ed.  702; 
Atlantic  Coast  Line  ▼.  N.  C.  Corp.  Comm.,  206 
U.  S.  1,  27  Sup.  Ct  585,  61  L.  Ed.  »33,  11 
Ann.  Cas.  388;  Mo.  Pac.  Ry.  v.  Kansas,  216 


U.  S.  262,  30  Sup.  Ct  330,  64  L.  Ed.  472; 
Cleveland,  C.  C,  etc.,  Ry.  v.  Illinois,  177  U.  S. 
514,  20  Sup.  Ct  722,  44  L.  Ed.  868;  Mississip- 
pi Ry.  Comm.  v.  111.  Cent  R.  R.,  203  V.  S. 
336,  27  Sup.  Ct  90,  61  L.  Ed.  209;  Atlantic 
Coast  Line  v.  Wharton,  207  U.S.  328,  28 
Sup.  Ct  121,  62  L.  Ed.  230;  SUte  ex  rel. 
Missouri,  K.  &  T.  R.  Co.  v.  Publ.  Serv.  Comm., 
277  Mo.  175,  210  S.  W.  386. 

[3]  3.  Following  the  doctrine  of  the  above 
authorities,  a  correct  conclusion  upon  the 
facts  of  the  instant  case  will  lead  to  a  prop- 
er result  in  its  determination.  "It  must  be 
construed  as  a  suit  in  equity,  and  we  make 
our  own  findings  of  fact."  State  ex  reL  M., 
K.  ft  T.  Ry.  V.  Public  Serv.  Comm.,  277  Mo. 
lot  dt  193,  210  S.  W.  392;  State  ex  rel.  v. 
Publ.  Secv.  Comm.,  271  Mo.  155,  196  S.  W. 
368;  Publ.  Serv.  Com.  Act,  Laws  1913,  p. 
641,  i  111. 

[4]  Looking,  then,  to  the  evidence,  as  dis- 
dosed  by  the  record,  what  is  shown  by  the 
testimony  of  the  16  witnesses  and  the  exhi- 
bits (rffered?  We  have  carefully  read  and  re- 
read the  evidence  offered  by  both  sides  to  the 
controversy,  and  we  have  reached  the  con- 
dusion  that  it  Justifies  the  order  made. 

Without  setting  out  the  testimony  in  full, 
it  is  suffldott  to  say:  That  it  shows  Moun- 
tain Grove  to  be  a  dty  of  2,500  inhabitants'. 
Tliat  two  state  Institutions,  the  Fi-ult  Esperi- 
ment  Station  and  the  Poultry  Station,  both 
of  which  are  maintained  by  the  state  at  an 
expenditure  of  $200,000  every  two  years,  are 
located  there.  That  these  Institutions  are 
visited  yearly  by  700  people  from  this  and 
surrounding  states,  and  the  Inconvenience  In 
getting  in  and  out  is  very  great  That  local 
trains  101  and  103,  out  of  Springfield  to 
Mountain  Grove,  are  Invariably  crowded  as 
far  as  Seymore,  a  short  distance  north  of 
Mountain  Grove,  and  many  men,  women,  and 
children  are  compelled  to  stand,  on  account 
of  being  unable  to  get  seats,  until  that  point 
is  passed.  The  testimony  shows  that,  if  ad- 
ditional coaches  were  put  on  these  trains,  the 
congestion  would  be  relieved,  but  that  has 
not  been  done.  It  shows  that  Mountain 
Grove  is  a  sort  of  gateway  for  a  scope  of 
territory  extending  about  35  miles  north  and 
northeast  and  the  same  distance  south  and 
southwest  People  come  there  to  board 
trains,  to  get  freight  and  to  ship  out  stuff 
for  other  points.  Interstate  trains  105  and 
106,  prior  to  November  17,  1918,  did  stop  at 
Moimtain  Grove,  on  flag,  for  passengers  to 
or  from  Springfield  on  the  west,  and  for  pas- 
sengers to  or  from  certain  points  south. 
That  during  that  period  the  servic^Svas 
good,  in  that  It  furnished  the  people  who  de- 
sired to  get  out  and  those  who  desired  to 
come  In  a  reasonably  convenlrait  way  of  do- 
ing so,  but  since  the  discontinuance  of  these 
trains  much  hardship  has  resulted.  It  shows 
that  while  said  trains  were  operated  on  flag 
at  Mountain  Grove^  from  1  to  8  passengers 


Digitized  by  VjQOQ  IC 


134 


285  80UTHWE8TEBN  REPORTEB 


(Mo. 


dafly  sot  off  of  No.  105.  The  inoof  shows: 
That  the  shipments  an'd  products  ot  Mountain 
Grove  per  annum  are:  Creamery  products, 
butter,  and  sod^  water,  $900,000;  chickens 
and  eg^,  $300,000;  lumber,  $100,000;  cattle, 
hogs,  and  mules,  $100,000;  grain  and  hay, 
$100,000.  That  It  has  three  banks,  whose 
capital  aggregates  more  than  $800,000,  and  a 
number  of  wholesale  houses,  which  aid  in 
supplying  the  necessities  of  country  stores  in 
the  territory  above  mentioned.  It  shows  that 
said  trains  105  and  106,  in  taking  the  mall 
nt  Mountain  Grove  slow  down  to  a  speed  al- 
most amounting  to  a  stop,  and  so  that  a  i>er- 
son  could,  if  allowed,  get  on  and  off. 

Appellant's  assistant  superintendent  testi- 
fied that  it  would  require  five  minutes  to  stop 
and  get  the  train  going  again,  to  which 
would  be  added,  whatever  time  the  train 
stood  at  the  station.  He  stated,  also,  that 
if  everything  was  favorable,  and  nothing  im- 
usual  took  place,  the  five  minutes  could  be  re- 
gained between  Mountain  Grove  and  Mem- 
phis. The  general  superintendent  of  appel- 
lant testified  that  it  was  his  understanding — 
he  did  not  know  whether  he  was  correct,  but 
ultimately  said  he  was — ^that  prior  to  the 
17th  day  of  November,  1918,  the  Rock  Island, 
one  of  the  Kansas  City  connections,  moved 
up  its  time  of  leaving  15  minutes,  arbitrarily; 
but  he  would  not  say  that,  If  the  train  miss- 
ed its  connection  with  the  Rock  Island,  It 
was  caused  by  reason  of  having  to  stop  at 
Mountain  Grove,  When  asked  why  he  called 
said  trains  through  trains,  when  they  stoiv 
ped  at  Paola,  Ft  Scott,  and  Ia  Cygne,  he 
answered: 

"We  don't  make  any  stops  on  those  trains 
that  we  feel  we  don't  have  to,  or  are  Jnstified." 

He  further  stated  that  "through  passenger 
traffic  and  local  passenger  traffic  is  based 
upon  what  the  railroad  would  consider  they 
would  be  justified  in  doing."  As  stated 
above,  we  think  the  foregoing  facts  are  ample 
to  Justify  the  orders  made. 

3.  In  our  opinion,  the  constitutional  ques- 
tions raised  are  not  applicable  under  the 
facts,  and  It  is  therefore  unnecessary  to  pay 
further  attention  to  them. 

[5]  4.  It  is  contended  by  the  appellant  that 
the  proceedings  should  have  been  dismissed 
as  to  the  railroad  company.  The  proceedings 
had  in  tlie  case  were  against  both  the  rail- 
road company  and  Walker  D.  Hlnes,  Direc- 
tor General  thereof,  who  at  the  time  was 
operating  said  railroad  in  pursuance  of  an 
Act  of  Congress  of  March  21.  1918  (U.  S. 
Comp.  St.  1918,  U.  S.  Comp.  St  Ann.  Supp. 
1919,  §S  3n5%a-3115%p).  Section  10  of  said 
act  (section  3115% J)  provides  as  toUows: 

"That  carriers  while  onder  federal  control 
shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  state 
or  federal  laws  or  at  common  law,  except  in 


so  far  as  may  be  inconsistent  with  the  provi- 
sions  of  this  act  or  any  other  act  applicable  to 
snrb  federal  control  or  with  any  order  of  the 
President.  Actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such  carriers 
and  jadgments  rendered  as  now  provided  by 
law;  and  in  any  action  at  law  or  suit  in  equity 
against  the  carrier,  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  carrier  is  an 
instrumentality  or  agency  of  the  federal  gov- 
ernment   •    •    •" 

See  Muir  t.  L.  ft  N.  R.  Co.,  247  Ted.  loc. 
dt  896. 

This  section  clearly  authorizes  the  bring- 
ing of  suits  against  the  carrier,  either  at  law 
or  in  equity  and  the  rendition  of  Judgments 
therein,  and  prohibits  the  carrier  from  mak- 
ing the  defense  thereto  that  it  is  an  instru- 
mentality or  agency  of  the  federal  govern- 
ment and  it  is  manifest  that  the  exceptions 
nlentioned  therein  have  no  apidicatlon  here. 
The  order  Is  a  continuing  one  until  lawfully 
changed,  and,  in  my  Judgment  would  ap- 
ply to  the  railroad  company.  In  the  case  of 
Public  Serv.  Com.  ▼.  St  Louis,  I.  M.  &  S.  Ry. 
and  B.  F.  Bush,  Its  Receiver,  and  St.  Louis- 
San  Francisco  R.  R.  Co.  and  James  W.  Lusk 
et  al..  Its  Receivers,  280  Mo.  456,  218  S.  W. 
310,  an  order  went  against  each  company  and 
its  receivers.  The  appellants  were  the  suc- 
cessors in  each  Instance  of  the  receivers,  and 
It  was  held  that  both  companies  were  bound 
by  the  order  of  the  commis^on. 

[6]  This  court  will  take  Judicial  notice 
that  the  war-time  federal  control  of  rail- 
roads terminated  in  first  part  of  the  year 
1920,  and  the  roads  which  had,  in  fact,  dur- 
ing the  entire  time  been  operated  by  the  cor- 
poration for  the  Director  General,  were  turn- 
ed back  to  the  corporation.  It  would  be  an 
Intolerable  situation  if,  because  the  St  Louis- 
San  Francisco  Railroad  was  being  tempo- 
rarily operated  by  the  Director  General,  no 
judgment  could  be  roidered  agali^st  it  and 
when  the  government  operation  terminated 
the  corporation  would  not  be  bound  by  the 
order  made.  We  do  not  think  such  situation 
Is  justified,  under  the  facts  of  this  case  and 
under  the  law,  and  we  therefore  overrule  the 
contention. 

The  Judgment  of  the  court  below,  sustain- 
ing the  order  of  the  commission,  should  be 
affirmed.    It  is  so  ordered. 

RAILET  and  WHITE,  GC,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
MOZLBX,  C.  Is  hweby  adopted  as  the  opin- 
ion of  the  court 

SREHQRN,  Special  Judge,  and  JAMES  T. 
BLAIR,  C.  J.,  and  GRAVES  and  WALKER, 
JJ.,  concur. 

WOODSON,  HIGBEB,  and  ELDER,  33^ 
dissent. 
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COFFEY  V.  WILLIAMS.     (No.  14150.) 

(Kansas  Cit;  Conrt  of  Appeals.     Missouri. 
Dec.  6, 1921.) 

1.  Appeal  and  error  «=9544(3),  613(1)— In  ab- 
sence of  proper  Mil  of  oxceptlois,  only  Mat- 
ters of  reeord  reviewable;  recital  In  ab- 
stract cannot  cure  absence  of  authentication 
of  bill  of  exceptions. 

Where  the  bill  of  exceptions  does  not  pur- 
port to  be  authenticated  by  the  signature  of  the 
judge  before  whom  the  cause  was  tried,  nor 
by  the  signature  of  three  bystanders  as  pro- 
Tided  by  Rev.  St  1909,  {  2031,  Rey.  St.  1919, 
i  1462,  in  case  the  judge  refuaes  to  sign,  there 
is  nothing  before  the  appellate  court  for  consid- 
eration except  the  record  proper,  notwithstand- 
ing that  in  the  abstract  of  record  proper  It  is 
stated  that  the  bill  of  exceptions  "was  by  the 
said  judge  signed  and  allowed." 

2.  Appeal  and  error  «=>6I3(I)— Bill  of  excep- 
tions standing  alone  does  not  prove  validity. 

Appellate  Court  Rule  26  (169  8.  W.  xi), 
adopted  for  the  purpose  of  relieving  appellants 
from  abstracting  record  entries  showing  the 
filing,  etc.,  of  the  hill  of  exceptions  by  making 
it  sufficient  if  the  abstract  of  the  record  "shall 
state  that  the  bill  of  exceptions  was  duly  filed," 
refers  to  the  sufficiency  of  the  abstract  proper 
and  not  to  the  abstract  of  the  bill  of  exceptiona, 
and  the  bill  of  exceptions  standing  alone  does 
not  prove  its  own  validity. 

Appenl  from  Circuit  (Tonrt,  linn  Oountj; 
Fred  Lamb,  Judge. 
"Not  to  be  officially  published." 

Suit  by  Elnora  Coffey  against  Cyrus  Wil- 
liams. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

B.  B.  fields,  of  Browning,  and  Bailey  & 
Hart,  of  Brookfield,  for  appellant 

Bresnehen  &  Bums,  of  Broolcfleld,  for  re- 
spondent 

ARNOLD,  J.  This  is  a  suit  by  the  former 
wife  of  defendant  to  recover  the  Stun  ex- 
pended by  her  in  furnishing  food,  clothing, 
school  books,  and  in  paying  necessary  doc- 
tors' and  surgeons'  bills  and  for  medicines  for 
the  minor  child  of  the  parties,  from  the  date 
of  their  divorce  to  January  1,  1921.  The 
parties  were  married  In  September,  1906,  and 
divorced  In  June,  1911.  A  son,  Lee  Williams, 
was  bom  to  them  July  28,  1907,  and  In  the 
decree  of  divorce  the  custody  of  said  eliild 
was  awarded  to  plaintiff  herein. 

During  the  time  the  parties  lived  together 
tlie  plaintiff  was  under  the  care  of  physicians 
for  tuberculosis.  On  the  advice  of  physi- 
cians, she  went  to  a  western  state,  but  re- 
turned to  Linn  county  to  attend  the  divorce 
trial.  Immediately  thereafter,  on  the  advice 
of  physicians,  she  returned  to  the  West,  tak- 
ing the  child  with  her.  The  petition  alleges 
the  above-  facts  and  prays  Judgment  for 
$3,726,  as  shown,  by  an  itemized  account  filed 
as  an  exhibit 
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The  answer  admits  the  marriage,  the  birth 
of  the  child,  and  the  divorce,  as  alleged  in 
the  petiti<»i,  and  pleads  a  general  denial  of 
all  other  allegations  therein  contained.  As 
further  answer,  defendant  avers  that  aU  that 
part  of  plaintiff's  claim  accruing  prior  to 
January  1,  1916,  is  barred  by  the  statute  of 
limitations.  Further,  and  as  affirmative  de- 
fense, defendant  states: 

"That  the  plaintiff  immediately  after  the  di- 
vorce was  granted  took  said  infant  son,  Lee 
Williams,  outside  the  state  of  Missouri  and  out- 
side the  jurisdiction  of  the  circuit  conrt  of  Linn 
county.  Mo.,  and  has  continuously  ever  since 
kept  their  son  outside  of  the  state  of  Missouri 
BO  that  this  defendant  could  not  regain  the  cus- 
tody of  their  said  son,  although  this  defendant 
was  at  all  times  anxious,  willing,  and  able  to 
have  the  care  and  custody  of  his  said  child." 

The  cause  was  tried  to  a  jury  and  resulted 
In  a  verdict  for  plaintiff  in  the  sum  of  |3,000. 
Defendant  appeals. 

[1]  The  bill  of  exceptions  before  us  does 
not  purport  to  be  authenticated  by  the  slgna- 
tmre  of  the  judge  before  whom  the  cause  was 
tried,  nor  by  the  signature  of  three  bystand- 
ers as  provided  by  section  2031,  R.  S.  1909 
(section  1462,  1919),  In  case  the  Judge  refuses 
to  sign.  Under  the  circumstances  there  Is 
nothing  before  us  for  consideration  except 
the  record  pr<H)er.  Williams  t.  Ter.  Ry.  <3o., 
223  S.  W.  132, 134 ;  State  v.  Bockstruck  (Sup.) 
192  S.  W.  404;  State  v.  Griffin,  249  Mo.  624. 
155  S.  W.  432 :  State  v.  Watts,  248  Mo.  494, 
154  S.  W.  721 :  State  v.  Collins,  196  Mo.  87. 
93  S.  W.  1117 ;  Reno  v.  Fitz  Jarrell,  163  Mo. 
411,  63  S.  W.  808;  Roberts  v.  Jones,  148  Mo. 
368,  40  S.  W.  985:  State  v.  Brown,  164  Mo. 
App.  726,  147  S.  W.  1134. 

[2]  A  bill  of  exceptions  standing  alone  does 
not  prove  its  own  validity.  Our  rule  26  (169 
S.  W.  xl)  was  adopted  for  the  purpose  of 
relieving  appellants  from  abstracting  record 
entries  showing  the  filing,  etc.,  of  the  bill  of 
exceptions  by  making  It  sufficient  If  the  ab- 
stract of  the  record  "shall  state  that  the  bill 
of  exceptions  was  duly  filed."  Squares  v. 
Peters  et  al.,  202  S.  W.  530.  The  rule  making 
It  sufficient  to  recite  that  "the  bill  of  excep- 
tions was  duly  filed"  refers  to  the  sufficiency 
of  the  abstract  of  the  record  proper,  and  not 
to  the  abstract  of  the  bill  of  exceptions^ 

It  cannot  be  disputed  that  before  we  can 
notice  a  paper  made  up  of  matters  «f  ex- 
ception taken  during  the  progress  of  the 
case  and  called  a  bill  of  exceptions,  It  must  be 
signed  by  the  trial  judge.  Roberts  v.  Jones, 
supra;  Reno  v.  Fltz  Jarrell,  supra;  State 
V.  CioUins,  supra;  State  t.  Watts,  supra. 
State  V.  Griffin,  supra. 

In  the  case  at  bar  it  Is  stated  in  the  ab- 
stract of  record  peoper  that  the  bill  of  excqy- 
tlons  "was  by  the  said  judge  assigned  and  al- 
lowed." Yet  the  bill  of  exceptions  shows  on 
its  face  that  it  was  not  signed.    In  a  similar 
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case  tbe  Supreme  Gonrt  disregarded  tbe  state- 
ment that  it  was  signed  and  held  it  to  be  no 
bill.    State  r.  Oriffln,  supra. 

Finding  no  error  in  tbe  record  proper,  tbe 
Judgment  is  afBrmed. 

All  concur. 


SHULL  et  al.  v.  SCHNEIDEa 
(No.  13525.) 

(Kansas    (Sty   Court   of   Appeals.     Missouri. 

Nov.  7,  1921.    Rehearing  Denied 

Dec.  15,  1931.) 

Trover  and  conversion  $=>IS— Not  maintainable 
by  Insurance  agents,  seoond  mortgagees^ 
against  first  mortgagee  obtaining  duplicate 
draft  frem  Insurer. 

Where  insurance  agents,  receiving  a  draft 
in  settlement  of  a  loss,  payable  to  tjhe  owner 
and  mortgagees,  paid  a  contractor  for  repairing 
the  insured  premises,  and  the  first  mortgagee 
promised  to  assign  his  interest  in  the  draft, 
but,  instead  of  doing  so,  obtained  a  duplicate 
draft  from  the  insurance  company,  an  action 
of  conversion  was  not  maintainable  by  the 
agents,  holding  a  second  mortgage  taken  in  the 
name  of  another,  the  first  mortgagee  not  having 
received  any  money  belonging  to  them,  espe- 
cially where  it  did  not  appear  that  tne  mortga- 
gee received  any  money  on  account  of  the  du- 
plicate draft,  or  from  tiie  maker  of  the  draft 

Appeal    from.   (TIrcuit  (3ourt,    Bucbanan 
Ckiunty;  L.  A.  Vories,  Judge. 
"Not  to  be  officially  pubUsbed." 

Action  by  A.  P.  Sbnll  and  nnotber  against 
X  G.  Schneider.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.     Affirmed. 

S.  S.  Sbull,  of  St  Joseph,  for  appellants. 
Strop  &  Mayer,  of  St.  Joseph,  for  respond- 
ent 

ARNOLD,  3.  This  Is  a  suit  in  conversion. 
Plaintiffs  are  partners  doing  an  insurance 
business  in  tbe  city  of  St  Jos^b,  under  tbe 
firm  name  of  Sbull  ft  (Tblpps,  and  represent- 
ing tbe  Mercantile  Fire  &  Marine  Under- 
writers' Agency  of  tbe  American  Central  In- 
surance Company  of  St.  Louis.  One  Ada  H. 
Qurwell  was  the  owner  of  property  known 
and  designated  as  605  Hall  street  in  the  city 
of  St.  Joseph,  upon  which  she  held  a  fire  in- 
surance i)olicy  in  the,  above-named  company. 
There  was  a  partial  loss  by  fire  of  said  prop- 
erty on  or  about  March  16,  1917,  which  said 
loss  was  adjusted,  and  a  draft  issued  in 
settlement  thereof  in  tbe  sum  of  $850,  pay- 
able "to  tbe  order  of  Ada  H.  Onrwell  and 
3.  G.  Schneider,  2d,  to  M.  M.  Turner,  Mtgee." 

Plaintiffs  received  tbe  draft  from  tbe  in- 
surance company,  with  instructions  to  pay 
same  to  the  parties  named  therein  as  tbelr 


Interests  might  appear.  Defendant  Schnei- 
der held  a  first  deed  of  trust  against  the 
property,  and  plaintiffs  were  tbe  holders  of 
a  second  deed  of  trust ;  tbe  same  having  been 
taken  in  the  name  of  M.  M.  Turner.  Prior 
to  tlie  receipt  of  the  draft  mentioned,  the 
owner  contracted  with  some  builders  and  con- 
tractors to  repair  the  damage  to  the  house 
for  tbe  sum  of  $850,  tbe  exact  amount  of  the 
draft  The  repairs  were  made.  Plaintiffs 
bad  paid  part  of  the  contract  price  during 
tbe  period  tbe  bouse  was  under  repairs.  The 
contractors,  on  completion  of  tbe  work,  de- 
manded the  balance  of  tbe  contract  price, 
and  plaintiffs  secured  the  Indorsement  of  tbe 
draft  by  payees  Gurwell  and  Turner,  and 
then  called  up  defendant's  office  and  asked 
for  defendant  who  was  out  of  the  city,  but 
talked  with  a  Mrs.  Chipps,  defendant's  em- 
ployee, who,  it  ia  claimed,  held  a  power  of 
attorney  from  defendant  covering  Just  such 
transactions  as  tbe  one  In  question.  Mrs. 
Cniipps  demanded  an  indemnifying  bond 
against  possible  mechanics'  and  material- 
men's liens.  The  said  bond  was  prepared  in 
tbe  office  of  plaintiffs,  and  on  tbe  f(dlowing 
day  was  presented  to  defendant  together 
with  the  draft  and  defendant  was  asked  for 
an  assignment  of  his  interest  in  the  draft  by 
Indorsement  which  defendant  refused.  In 
tbe  meantime,  ^intiffB  bad  paid  tbe  con- 
tractor in  full  for  tbe  work  done  on  the  dam- 
aged house. 

Tbe  suit  was  Instituted  upon  the  theory 
that  defendant  agreed  with  plaintiffs, 
through  defendant's  agent  that  upon  plain- 
tiffs paying  the  contractor  for  the  repairs, 
defendant  would  assign  his  interest  in  said 
draft,  and  that  thereby  plaintiffs  would  be- 
come entitled  to  receive  tbe  amount  of  mon- 
ey mentioned  In  tbe  draft  and  that  notwith- 
standing said  agreement,  the  defendant  ob- 
tained from  the  payor  a  second  or  duplicate 
draft  for  the  said  amount,  and  that  defend- 
ant obtained  tbe  money  on  said  second  or 
duplicate  draft  and  converted  it  to  bis  own 
use  to  tbe  damage  of  plaintiffs.  The  peti- 
tion, after  reciting  the  facts  as  hereinabove 
stated,  alleges: 

"That  notwithstanding  the  foregoing  facts, 
the  defendant  refused  to  indorse  or  assign 
said  draft  to  plaintiffs  in  any  way  whatever, 
and  refused  to  aid  or  assist  them  in  getting  the 
amount  of  money  called  for  in  said  draft,  and 
procured  the  issuance  of  a  second  draft  from 
said  insurance  company  for  the  damages  grow- 
ing out  of  said  fire  and  injury  to  said  prop- 
erty, in  some  way  or  manner,  whereby  and 
under  which  he  obtained  all  the  moneys  paid 
by  said  insurance  company  for  damages  to  said 
property  by  said  fire,  amounting  to  the  sum  of 
$850,  and  kept  and  wrongfully  converted  the 
same  to  his  own  use,  although  same  waft  de- 
manded  from   defendant  by  plaintiffs   on  the 

day  of  — — ,  1917,  and  at  divers  times 

thereafter." 
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Tbe  petition  does  act  charge  nor  does  the 
proof  show,  so  far  as  the  record  discloses, 
that  defendant  received  any  money  belong- 
ing to  plaintiffs,  nor  In  which  they  had  any 
Interest.  The  testimony  falls  to  show,  also, 
that  defendant  received  any  money  on  ac- 
count of  the  duplicate  draft  or  any  other  ac- 
count from  the  maker  of  tbe  draft.  These 
<things  being  apparent  on  the  face  of  tbe 
record,  it  must  be  concluded  that  the  trial 
court  committed  no  error  in  giving  the  Jury 
the  peremptory  Instmction  to  And  for  defend- 
ant. 

Tbe  Judgment  1b  affirmed. 

AU  concur. 


MILLER  V. 
(Kansas   Olty 


O'CONNELL. 


Court   of   Appeals. 
Dec.  6, 1921.) 


(No.  14146.) 

MisBoatL 


Jadgmeot  $=3l94— Must  dispose  of  all  matters. 
In  an  action  on  a  note,  where  defendant 
set  up  a  counterclaim  and  prayed  for  certain 
credits,  a  Jadgment  of  tbe  court  simply  for  the 
plaintiff,  without  mentioning  the  counterclaim, 
was  erroneous,  as  a  judgment  must  dispose  of 
all  tbe  issues  in  the  case. 

Error  to  Circuit  Ck>nrt,  Caiarlton  County: 
Fred  Lamb,  Judge. 
"Kot  to  be  oQIdally  published." 

Action  by  J.  B.  MlUer  against  M.  J.  O'Con- 
nell.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

Davis  &  AShby,  of  (^hUlIcothe,  for  plaintiff 
In  error. 

H.  J.  West,  of  Brookfield,  for  defendant  in 
error. 

AKMOLD,  3.  This  Is  a  suit  against  the 
guarantor  of  a  promissory  note. 

The  note  in  question  Is  dated  August  10, 
1917,  and  was  executed  by  H.  B.  Van  Hooser 
and  Mamie  F.  Van  Hooser  In  the  sum  of 
fS.OOO,  made  payable  to  defendant,  M.  J. 
O'Connell,  or  order,  with  6  per  cent  interest 
from  date,  payable  annually,  and  If  said  note 
or  any  part  thereof  should  be  collected  by 
legal  process  an  additional  10  per  cent,  of 
the  amount  then  due  would  be  payable  as 
attorney's  fee.  Before  maturity,  said  note 
was  indorsed  by  defendant  and  delivered  to 
plaintiff,  and  the  petition  alleges  that,  by 
the  terms  of  the  Indorsement  on  tbe  bade  of 
said  note,  defendant  guaranteed  the  payment 
thereof  and  waived  protest,  demand,  and 
notice  of  nonpaym^it  Some  credits  had 
been  entered  on  the  note,  and  the  prayer  of 
the  petition  Is  for  tbe  unpaid  balance,  with 
Interest  and  attorney's  fee. 

Defendant  filed  answer  admitting  the 
execution  of  the  note  by  Van  Hooser  and,  by 


way  of  affirmative  defense  and  relief,  states 
that  the  note  was  given  to  plaintiff  as-  part 
payment  for  a  tract  of  160  acres  of  land  In 
Vernon  county.  Mo.,  and  was  secured  by  a 
deed  of  trust  on  said  land,  and  that  said  note  - 
and  deed  of  trust  were  delivered  to  plaintiff, 
end  charges  that  by  reason  of  tbe  negligent 
failure  of  plaintiff  to  take  steps  to  collect 
said  note,  there  was  a  depredation  In  the 
selling  value  of  the  land,  and  charges  fraud- 
ulent acts  and  conduct  of  plaintiff  in  connec- 
tion with  the  sale  of  tbe  land.  As  a  second 
count  and  further  defense,  he  sets  up  a  coun- 
terclaim and  asks  for  damages  in  the  sum  of  ' 
$5,700,  based  upon  allegations  of  fraud  and 
breach  of  warranty  In  tbe  sale  of  a  certain 
stock  of  merchandise  which  entered  Into  the 
transaction. 

Plaintiff  filed  no  reply  but,  later,  filed  a 
motion  to  strike  out  portions  of  defendant's 
answer  and  counterclaim,  which  motion  was 
sustained  by  the  court.  Defendant  then  was 
granted  imtll  the  1st  day  of  January,  1020, 
to  file  an  amended  answer,  but  no  amended 
answer  ever  was  filed.  The  cause  was  tried 
November  19,  1920,  before  the  court,  a  Jury 
having  been  waived,  and  resulted  In  the  fol- 
lowing Judgment: 

"At  this  day  this  cause  coming  on  for  hearing 
and  tbe  parties  answering  ready  for  trial,  a  ju- 
ry is  waived  and  this  cause  submitted  to  tbe 
court,  and  the  court  after  hearing  the  pleading? 
and  evidence  and  after  carefolly  considering  the 
same,  doth  find  that  defendant  is  indebted  to 
the  plaintiff  on  note  sued  on  in  the  sum  of  |2,- 
066.01. 

"Wherefore,  it  is  ordered  and  adjudged  by  the 
court  that  plaintiff  have  judgment  and  recover 
of  the  defendant  in  the  sum  of  $2,056.01,  U> 
gether  with  all  the  costs  of  this  suit,  with  In- 
terest thereon  at  the  rate  of  6  per  cent,  from 
this  date,  and  for  all  costs  in  this  behalf,  and 
execution  issue  therefor. 

"It  is  further  ordered  by  the  court  that  an  at- 
torney's fee  of  $205.60  be  allowed  to  be  paid  by 
defendant  and  execution  issue  therefor." 

From  this  Judgment  defendant  appeals 
and  urges  here  that  the  court  erred  in  fall- 
ing to  make  a  finding  and  render  judgment  on 
tbe  counterclaim  as  pleaded  in  defendant's 
answer.  It  is  urged  that  the  Judgment  is  not 
responsive  to  the  issues,  and  does  not  dispose 
of  the  Issues  made  by  the  pleadings. 

We  think  this  point  la  well  taken.  The 
court,  by  Its  Judgment  set  out  above,  holds 
for  plaintiff  on  the  note,  but  the  Issue  raised 
by  defendant  in  the  second  count  of  his  an- 
swer and  counterclaim,  In  which  he  asks 
Judgment  against  plaintiff  in  the  sum  of  $6,- 
700,  remains  undetermined. 

In  Boothe  v.  Loy,  83  Mo.  App.  601,  loc.  dt.. 
006,  the  court  held: 

"It  has  been  repeatedly  held  in  this  state, 
that  where  a  final  judgment  is  rendered  on  one 
or  more  counts  of  a  petition,  leaving  one  or 
more  undisposed  of,  the  judgment  is  erroneous. 
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(Crawe  ▼.  Peters,  63  Mo.  429;  McHoney  t.  Ins. 
Co.,  -44  Mo.  App.  426;  Kabrich  r.  Ins.  Co.,  48 
Mo.  App.  393.)" 

In  Thresher  v.  Speak,  167  Mo.  App.  loc.  clt 
475,  151  S.  W.  237,  this  court,  citing  AlllSMl 
y.  Darton,  24  Mo.  343;  Pratt  v.  Rogers,  5  Mo. 
51;  Jonea  v.  Snedecor,  3  Mo.  390;  3  Graham 
&  Waterman  on  New  Trials,  1384,  1390;  -2 
Thompson  on  Trials,  §  639 ;  Patterson  v.  IT. 
S.,  2  Wheat.  221,  4  L.  Ed.  224;  Lyon,  Cobb 
&  Co.  T.  Stewart  ft  Campbell,  5  J.  J.  Marsh. 
(Ky.)  676,  said: 

"In  view  of  these  authorities  it  seems  to  be 
clear  that  the  verdict  under  consideration  is  ma- 
terially improper  and  insufficient.  It  leaves  the 
case  near  as  much  undetermined  as  before  the 
trial." 

In  the  Instant  case  defendant  did  not  de- 
clare in  his  answer  and  counterclaim  that  he 
was  entitled  to  certain  credits  on  the  note 
set  out  in  the  petition,  but  urged  other  items 
as  a  counterclaim,  thus  properly  pleading  a 
cause  of  action  In  his  own  behalf,  and  ui>on 
the  justness  of  which  he  was  entitled  to  the 
Judgment  of  the  court.  In  Mt.  Vernon  Car 
Mfg.  Co.  V.  Hlrsch  Rolling  Mill  Co.,  227  S. 
W.  67,  the  court,  in  discussing  the  sufficiency 
of  the  verdict  therein,  holds  that — 

"There  can  be  but  one  final  judgment,  which 
must  determine  all  the  issues  in  the  case." 

A^ain,  it  is  said,  in  Agan  v.  Quick,  226  S. 
W.  601: 

"A  judgment  mnst  I>e  responsive  to  the  plead- 
ings and  dispose  of  the  issues  in  a  case." 

As  shown  by  the  record  before  ua,  it  is 
conclusive  that  the  failure  of  the  trial  court 
to  record  a  finding  on  the  issues  presented 
in  defendant's  counterclaim  was  error.  As 
the  cause  must  be  remanded  for  another  trial 
on  the  grounds  Just  stated,  it  is  unnecessary 
to  discuss  other  questions  raised  by  counsel. 

Reversed  and  remanded. 

All  concur. 


MURPHY  V.  ST.  JOSEPH  TRANSFER  CO. 
(No.  14124.) 

(Kansas    City    Court    of   Appeals.      MissouiL 

Nov.  7,  1921.    Rehearing  Denied  Dec  15, 

1921.) 

I.  Intoxicating  llqaor*  «s>l39,  328— Act  hela 
not  to  make  unlawfal  storage  of  Intoxicat- 
ing liquor,  and  value  may  be  recovered  from 
warehouseman. 
Act  Cong.  Nov.  21,  1918,  (  1  (U.  S.  Comp. 
St  Ann.  Supp.  1919,  f  3115ii/i2f).  making  it 
unlawful  to  sell  distilled  spirits  before  demoU- 
lization,  did  not  render  it  unlawful  to  own  and 
store  such  spirits  in  a  warehouse,  in  view  of 
regulation   of    the    Commissioner   of   Internal 
Revenue,  issued  on  February  6,  1919,  and  re- 
covery of  the  value  thereof  could  be  had  where 


warehouse  faUed  to  retnm  the  same  on  de- 
mand. 

2.  Intoxicating  liquors  «=>325— Liquors  lavrf al- 
ly aoqulred  protected. 

Intoxicating  liquors,  lawfully  acquired  and 
kept,  are  aa  much  surrounded  and  protected  by 
the  lavra  aifectlng  property  rights  as  any  oth- 
er property. 

3.  Intoxloatlng  liqnors  «=»328— Ksaping  of  iiq- 
oor  la%rfully  acquired  not  rendered  unlawful 
by  Volstead  Act. 

One  who  lawfully  acquired  17  cases  of  in- 
toxicating liquors  and  stored  them  in  a  public 
warehouse  on  about  July  2,  1919,  was  entitled 
to  have  such  liquor  protected  after  passage  of 
the  Volstead  Act,  notwithstanding  the  provision 
in  section  S3  that  possession  of  liquor  should 
be  prima  facie  evidence  that  it  was  kept  for 
purpose  of  being  sold,  and  such  liquor  constitut- 
ed property  the  value  of  which  could  l>e  re- 
covered where  warehouse  failed  to  deliver  on 
demand,  notwithstanding  that  a  permit  was  not 
shown  to  warehouseman  on  demand  for  the 
liquor. 

4.  Appeal  and  error  «=>I004(I)— Award  of 
damages  not  disturbed. 

An  award  of  damages  by  jury  in  action 
against  public  warehouse  for  the  value  of  liq- 
uor which  the  warehouse  failed  to  retnm  on 
demand  will  not  be  disturbed  on  appeal,  where 
supported  by  competent  evidence. 

Appeal  from  Circuit  Court,  Bncbanan 
County;  li,  A.  Vorles,  Judge. 

Action  by  Edward  Murphy  against  the  St. 
Joseph  Transfer  Company.  Judgment  for 
plalntifT,  and  defendant  appeals.     Affirmed. 

Bastin  &  McNeely,  of  St  Josepb,  for  appel- 
lant 

Culver,  Phillip  &  Voorbees,  <A  St  Joseph, 
for  respondent 

ARNOLD,  J.  PlainUff  sued  defoidant  for 
the  value  of  17  cases  of  intoxicating  liquor, 
consisting  of  rum,  wines,  gin,  whisky,  bitters, 
cordials,  creme  de  mentbe,  and  other  liquors. 
Defendant  is  a  corporation  duly  organized 
and  existing  imder  and  )>y  virtue  of  the  laws 
of  Missouri,  and  owned,  operated,  and  con- 
ducted a  public  warehouse  and  general  stor- 
age business  in  the  dty  of  St.  Joseph,  Mo., 
and  in  such  capacity  held  itself  out  as  a 
public  warehouseman  for  hire,  and  Invited 
plaintiff  and  the  public  generally  to  i>Uoe 
goods,  wares,  liquors,  and  merchandise  in  its 
care  and  keeping  for  compensation.  The 
record  shows  that  plaintiff,  on  or  about  July 
2,  1919,  placed  in  the  care  .and  custody  of 
defendant  17  cases  of  intoxicating  liquors 
atiove  referred  to,  which  defendant  received 
and  accepted,  and  for  a  stipulated  compensa- 
tion agreed  to  store  and  keep  and  care  for 
said  liquors  for  plaintiff ;  and  to  deliver  the 
same  to  plaintiff  at  any  time  thereafter  upon 
plaintiffs  request  and  demand.    The  record 
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further  shows  that  on  or  about  October  2, 
1919,  plaintiff  demanded  of  defendant  the  de- 
livery of  the  said  liquors  to  plaintiff,  which 
defendant  failed  and  refused  to  make.  The 
ameudcd  petition  alleges  the  facts  as  stated 
above.  The  defendant,  In  answer,  admits 
that  it  is  a  corxwratlon,  that  It  Is  a  public 
warehouseman  and  engaged  In  the  business 
of  storing  goods  and  wares  for  hire;  that 
on  July  2,  1919,  It  received  from  plaintiff  a 
quantity  of  whisky  and  other  portable  liq- 
uors for  storage.  Defendant  further  an- 
swers that  upon  receipt  of  said  liquors  It 
stored  them  in  its  warehouse;  that  on  the 
2l8t  day  of  July,  1919,  and  in  the  nighttime, 
lawless  persons  burglariously  and  by  force 
entered  upon  defendant's  premises,  broke  the 
locks  and  barriers  placed  about  said  llq-uors, 
and  feloniously  stole  and  carried  the  same 
away.  The  defendant  denies  each  and  every 
other  allegation  of  the  petition.  The  reply 
was  a  general  denial.  Upon  the  issues  thus 
made  the  cause  went  to  trial  to  a  jury,  and 
verdict  and  judgment  were  for  plaintiff  in 
the  sum  of  $557.87.  Motions  for  new  trial 
and  in  arrest  were  overmled,  and  defendant 
appeals. 

[1]  A  demurrer  to  the  petition  wa«  over- 
ruled, which  defendant  urges  should  have 
been  sustained  because  the  petition  failed  to 
state  a  cause  of  action ;  the  articles  sued  for 
under  the  allegations  of  the  petition  con- 
tained alcohol  In  excess  of  the  amoiint  per- 
mitted to  be  in  a  beverage;  that  there  could 
be  no  sale  for  beverage  purposes,  and  that 
there  could  be  no  sale  for  any  other  purpose 
except  by  a  person  qualifled  by  law  to  make 
the  sale.  This  contention  of  defendant  is, 
of  course,  based  upon  Act  Cong.  Nov.  21, 
1918,  i  1,  40  U.  S.  Stat,  at  L.  part  1,  p.  1046 
(U.  S.  Comp.  St  Ann.  Supp.  1919,  |  SUSn/itf) 
which  provides  that — 

"After  June  thirtieth,  nineteen  bnndred  and 
nineteen,  nntn  the  conclusion  of  the  present 
war  and  thereafter  until  the  termination  of 
demobilization  *  *  *  it  shall  be  unlawful 
to  sell  for  beverage  purposes  any  distilled  spir- 
its." 

The  act  authorizes  tl>e  Commissioner  of 
Internal  Revenue,  subject  to  the  approval  of 
the  Secretary  of  the  Treasury,  to  prescribe 
rules  and  regulations  in  regard  to  the  nanu- 
Cactore  and  sale  of  distilled  spirits,  and  re- 
moval of  distilled  spirits  held  in  bond  after 
June  30,  1919,  until  the  act  shall  cease  to 
operate,  for  other  than  beverage  uses.  In 
compliance  with  the  authority  conferred  upon 
liim  by  the  act  the  Commissioner  of  Internal 
Revenue  on  February  6,  1919,  issued  a  series 
of  rules,  among  which  was  section  8,  which 
declares : 

"All  persons,  firms  or  corporations  *  •  * 
desiring  to  nse  or  sell  distilled  spirits  or  wines 
for  other  than  bevecage  parposes  will  be  re- 


quired, first,  to  qualify  therefor  by  filing  with 
tlie  collector  of  the  district  in  which  the  busi- 
ness is  to  be  conducted  an  application,  in  du- 
plicate, for  a  permit  and  a  hood,  in  'duplicate, 
to  be  approved  by  the  collector  of  the  district." 

Section  10  of  the  regulations  declares  tlwt: 

"Distilled  spirits  and  wines  for  other  than 
beverage  purposes  may  be  used  only  in  the 
arts,  sciences  and  trades  where  the  circum- 
stances are  such  that  there  can  be  no  probabil/ 
ity  that  the  spirits  or  wines  will  be  sold  or  used 
for  beverage  purposes  or  in  the  manufacture 
or  production  of  articles  intended  for  use  as  a 
beverage." 

This  regulation  also  defines  the  uses  for 
which  ■  the  spirits  may  be  employed  under 
bona  fide  United  States  Pharmactqpceia  or 
National  Formulary.  Under  subsection  (d) 
the  regulation  also  declares  that: 

"All  sales  are  presumably  for  beverage  pur- 
poses when  made  to  a  retail  dealer  in  alcoholic 
beverages  (saloon  keeper)  or  rectifier  of  bever- 
ages, and  permits  will  not  be  issued  to  retail 
liquor  dealers  (saloon  keepers)  except  pharma- 
cists  and  such  other  retail  dealers  as  do  not 
sell  beverage  spirits  or  wines." 

Defendant  argues  that  the  foregoing  ex- 
tracts from  the  law  and  declared  regulations 
leave  no.  doubt  that  after  Jtme  30,  1919,  the 
liquors  involved  in  this  suit  had  no  market 
value  for  beverage  purposes,  and  had  no 
value  for  any  other  purpose. 

[2]  This  argument  is  neither  conclusive  nor 
convincing,  for  the  reason  that  the  laws  and 
regulations  above  quoted  apply  exclusively 
to  the  sale  of  intoxicating  liquors  for  bever- 
age purposes.  The  record  shows  that  the 
liquor  Id  question  was  lawfully  acquired,  and 
it  is  a  rule  of  law  that  liquors  so  acquired 
and  kept  are  as  much  surrounded  and  pro- 
tected by  the  laws  affecting  property  lights 
as  any  other  property. 

[3]  Section  33  of  the  Volstead  Act  (41  Stat. 
317)  is  the  only  one  which  deals  specifically  . 
with  liquors  lawfully  acquired  before  the 
taking  effect  of  the  act,  and  it  is  therefore 
of  the  first  importance  in  the  consideration 
of  the  case  before  us  to  ascertain  the  general 
Intent  of  the  Congress  in  the  operation  of 
the  laws  regulating  intoxicants.  Section  S3 
declares; 

"It  shall  not  be  unlawful  to  possess  liquors  in 
one's  private  dwelling  while  the  same  is  occu- 
pied and  used  by  him  as  his  dwelling  only  and 
such  liquor  need  not  be  reported,  provided  such 
liquors  are  for  use  only  for  the  personal  con- 
sumption of  the  owner  thereof  and  his  family 
residing  in  such  dwelling  and  of  his  bona  fide 
guests  when  entertained  by  liim  therein." 

The  facts  disclosed  by  the  record  in  the 
case  at  bar  bring  the  liquor  here  Involved 
within  the  provisions  of  this  section,  except 
that  these  liquors  were  stored  in  a  pnbllc 
warehouse  instead  of  a  private  dwelling. 
Having  been  lawfully  acquired,  and  so  far  as 
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the  record  shows,  Intended  fOr  lawful  use,' 
we  must  conclude  that  their  possession  ty  the 
warehouse  does  not  rob  them  of  their  identl- 
flcation  as  property.  Nor  is  such  {>os8ession 
forbidden  by  the  act 

The  Volstead  Act  of  October  28,  1919  (41 
V.  8.  Stat  at  L.  805,  c.  85),  relates  (1)  to  the 
■continued  enforcement  of  the  war-time  Prohi- 
bition Actof  November  21, 1918,  and  (2)  to  the 
enforcement  of  the  Eighteenth  Amendment 
to  the  federal  Constitution.  Its  validity,  in 
so  far  as  it  relates  to  the  continued  enforce- 
ment of  war-time  prohibition,  was  deter- 
mined in  Ruppert  v.  Caflfey,  251  U.  S.  264, 
40  Sup.  Ct  141,  64  L.  Ed.  260,  and  so  far  as 
It  relates  to  the  Eighteenth  Amendment,  in 
Rhode  Island  v.  Palmer,  253  U.  S.  350,  40 
Sup.  Ct  486,  688,  64  L.  Ed.  946. 

Referring  now  to  the  section  doubtless  re- 
lied upon  by  defendant,  rendering  the  custody 
or  possession  of  intoxicating  liquors  unlaw- 
ful, section  2S  declares: 

-"It  shall  be  unlawful  to  have  or  possess  any 
liqaor  •  *  •  intended  for  use  in  violating 
this  title." 

But  sectloQ  33  declares  that  the  uses  to 
which  the  record  shows  plaintiff  Intended  to 
devote  bis  liquors  are  not  unlawful,  Inas- 
mucb  as  It  Is  not  shown  that  his  intention 
was  to  sell  them  for  beverage  purposes.  It 
is  dear  then  that  section  25  does  not  apply, 
for  the  unlawfulness  declared  by  it  Is  con- 
ditioned upon  its  Intended  use  invlolating  th« 
act 

The  implication  of  defendant  that  the  pos- 
session of  the  liquor  by  plaintiff  violates 
another  provision  of  section  33  than  the  one 
quoted  above  la  not  tenable.  That  part  of 
said  section  referred  to  reads  as  follows: 

"After  February  1,  1020,  the  possession  of 
liquors  by  any  person  not  legally  permitted  on- 
der  this  title  to  possess  liquor  shall  b^  prima 
facie  evidence  that  such  liquor  is  Icept  for  the 
purpose  of  being  sold,  bartered,  exchanged,  giv- 
en away,  furnished,  or  otherwise  disposed  of  in 
violation  of  the  provisions  of  this  title." 

In  the  dlscnsslon  of  this  section  the  Su- 
preme  Court  of  the  United  States  In  Street 
V.  Lincoln  Safe  Deposit  Co.,  264  U.  S.  88,  41 

Sup.  Ct  31,  65  li.  Ed. ,  10  A.  L.  B.  164S. 

held: 

"AsBoming  that  the  unexplained  presence  of 
the  liquors  in  the  company's  warehouse  would 
give  rise  to  the  prescribed  presumption,  yet,  if 
that  presumption  should  be  rebutted  by  ap- 
propriate testimony  (as  it  is  in  this  case  by  ad- 
missions) that  the  liquor  to  which  it  applies 
is  not  being  kept  for  the  purpose  of  sale,  bar- 
ter, exchange,  furnishing,  or  otherwise  disposing 
of  it  in  violation  of  the  provisions  of  the  title, 
the  implication  is  plain  that  the  possession 
should  be  considered  not  unlawful,  even  though 
it  be  by  a  person  'not  legally  permitted,'  that 
.is,  by  a  person  not  holding  a  technical  permit 
to  possess  it,  such  as  is  provided  tor  in  the  act 
"Without  saying  that  there  may  not  be  other 


cases,  the  one  at  bar  seems  to  be  fairly  with- 
in the  scope  of  tliis  obvious  implicatioB  of  sec- 
tion 88." 

"It  may  be  that  the  custody  of  liquors  by  a 
warehouse  company  was  thus  not  declared  to  be 
unlawful  because  the  writers  of  the  act  did 
not  have  such  a  case  in  mind;  but  it  was  more 
probably  because  Congress  would  not  consent 
to  allow  lawful  possession  and  use  of  liquors 
in  dwellings  having  storage  facilities  for  them, 
while  denying  the  only  iK>ssible  means  of 
preserving  and  proteetii^  such  liquors  to  per- 
sons with  less  commodious  homes. 

"The  Congress  was  concerned  with  the  great 
problem  of  preventing  the  manufacture  and 
sale  of  Intoxicating  liquors  for  beverage  pur- 
poses in  the  future,  and  it  seems  to  have  given 
but  slight  attention  to  the  consumption  of  such 
relatively  small  amounts  of  such  liquors  as 
might  be  in  existence  in  private  ownership,  and 
intended  for  consiuiption  by  the  owner,  his 
family,  or  his  guests,  when  the  amendment  and 
the  act  should  take  effect." 

It  must  be  seen,  therefore,  that  the  inten- 
tion to  outlaw  private  property,  even  In  In- 
toxicating liquors,  will  soQ  be  raised  by 
Inference  and  construction  from  provisions 
of  law  which  have  ample  field  for  their 
operation  in  effecting  a  purpose  clearly  in- 
dicated and  declared  by  the  law.  We  hold 
that  the  liquors  in  the  present  case  were  law- 
fully acquired  and  lawfully  held.  There  is 
nothing  in  the  record  to  the  contrary.  Far- 
ther we  hold  that  plaintiff  possessed  prop- 
erty rights  therein  as  Inviolable  as  in  any 
other  property  that  may  have  been  owned  by 
him.  A  cause  of  action  clearly  was  stated 
in  the  petition,  and  the  liquors  In  question 
constituted  property  within  the  meaning  of 
the  law.  It  logically  follows  that  no  error 
was  committed  in  overruling  defendant's  de- 
murrer to  the  petition.  This  ruling  carriee 
with  it  the  opinion  that  section  8  of  the  rules 
and  regulations  promulgated  by  the  Commis- 
sioner of  Internal  Revenue,  above  referred 
to,  does  not  apply,  for  the  reason  that  the 
record  t&VLs  to  show  that  any  attempt  was 
ever  made  by  plaintiff  to  withdraw  any  of 
the  whisky  under  permit  as  provided  by  law. 
His  only  action  in  that  respect  was  to  de- 
mand the  return  of  his  property,  which,  un- 
der the  law,  was  dearly  his  right  Having 
thus  determined  that  plalatlfl  established 
his  pr(%)erty  rights  in  the  liquor  in  question, 
the  application  of  the  law  to  these  rights 
will  be  made  as  In  cases  of  other  property. 
It  Is  inconceivable  that  there  is  a  law  ap- 
plicable to  property  rights  in  liquor  different 
from  that  applicable  to  other  property,  and 
there  is  none. 

[4]  In  its  second  assignment  of  error,  de- 
fendant urges  that — 

"There  was  no  competent  evidence  produced 
at  the  trial  of  the  value  of  the  goods  subse- 
quent to  July  1,  1919." 

We  do  not  deem  this  question  material.  In 
view  of  the  fact  that  the  Jury,  by  the  amount 
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named  In  Its  Terdict,  evidently  considered 
only  the  value  of  the  liquors  as  disclosed  by 
the  testimony.  There  was  competent  evi- 
dence to  sustain  the  verdict,  and  -when  this  la 
true,  this  court  will  not  disturb  the  finding 
of  the  Jury.  Conner  v.  Railroad,  181  Mo. 
397,  81  S.  W.  145;  Haden  v.  Assurance  Ck>., 
107  Mo.  App.  574,  198  S.  W.  72. 

Counsel  tor  defendant  further  urge  that 
there  was  no  proof  of  negligence  of  defend- 
ant In  the  care  and  custody  of  the  liquor. 
Testimony  was  presented  showing  all  the 
facts  and.  circumstances  connected  with  the 
receipt,  care,  and  custody  of  the  liquor.  The 
question  of  negligence  was  clearly  one  for 
the  consideration  of  the  Jury,  and  its  decision 
was  against  defendant  Their  verdict  will 
not  b«  disturbed  on  this  ground. 

Finally,  defendant  comi^ains  that  the  In- 
stmctlons  on  behalf  of  plaintiff  were  er- 
roneous. We  have  analysed  these  instruo. 
tlons  in  the  light  of  the  above  mUngs,  and 
find  nothing  therein  contrary  to  the  law  as 
herein  applied.  The  Instractiona  complained 
of  conform  to  the  theory  upon  whldi  the 
case  was  tried,  and  they  were  proper.  This 
ruUng  also  applies  to  defendant's  charge 
that  the  court  erred  In  refusing  to  give  cer- 
tain Instructions  offered  by  defendant  An 
examination  of  the  Instructions  so  refused 
discloses  that  they  were  not  based  upon  the 
law  as  herein  declared,  and  therefore  such 
refusal  was  proper. 

Defendant  further  complains  of  interlinea- 
tion by  the  court  in  certain  Instructions  of- 
fered by  defendant  An  examination  of  the 
Instructions  complained  of  clearly  shows  that 
the  court  properly  interpreted  the  law,  and 
there  was  no  error  In  the  Interlineations  c(»n- 
plalned  of. 

We  hold  that  the  case  was  fairly  tried,  and 
the  law  properly  applied.  The  verdict  should 
be  affirmed.    It  is  so  ordered. 

All  concur. 


WEHMEIER  V.  YONTZ.     (No.  14162.) 


(Kansas  City  Oonrt  of  Appeals, 
Dec.  5,  1921.) 


Missouri. 


1.  Sales  <8=>8I  (5)— Seller  has  reasonable  time 
after  notice  whefe  time  of  delivery  Is  at  buy- 
er's option. 

Where  time  of  delivery  Is  at  the  option  of 
the  buyer,  the  seller  is  entitled  to  reasonable 
time  after  notice  to  make  deUvery. 

2.  Sales  <8=s>t82( I)— Reasonable  time  for  dellv- 
•ry  dependent  on  clroumstanoes  and  deter* 
minable  by  Jury. 

What  is  a  reasonable  time  for  delivery  of 
live  stock  or  other  chattels  sold  is  to  be  de- 
termined by  the  circumstances,  and  is  a  ques- 
tion for  the  Jary. 


3.  Customs  and  usages  «=>l8(t)— Usnge  known 
by  parties  to  sal*  oompetMt  evldenea  as  t* 
time  for  delivery. 

Usage  at  place  of  delivery  of  attides  sold, 
if  known  to  both  parties,  is  competent  evi- 
dence going  to  the  question  of  what  wonld  be 
a  reasonable  time  for  delivery. 

4.  Sales  <g=3lS0(3)— RIgM  to  reacotiable  tin* 
after  notice  for  delivery  not  affected  by  mere 
statement  and  attempt  to  deliver  on  day  of 
demand. 

A  seller  notified  by  the  buyer  to  deliver,  on 
the  day  of  notice,  the  hogs  sold,  is  not  de- 
prived of  the  reasonable  time  after  notice  for 
delivery  implied  by  the  contract  of  sale  giving 
the  buyer  option  as  to  time  for  delivery,  by 
telling  the  buyer  after  the  notice  that  he  would 
deliver  on  that  day,  onless  the  conduct  of  the 
parties  constituted  a  modification,  based  on 
a  sufficient  consideration,  of  the  original  con- 
tract though  the  attempt  to  deliver  on  that 
day  might  have  a  bearing  on  the  question 
whether  that  constituted  reasonable  time. 

5.  Sales  (3=>i82( I)— Whether  attempted  deliv. 
ery  was  In  and  at  a  reasonable  time  held 
question  for  jury. 

Whethei<  seller's  attempt  to  deliver  the 
hogs  sold  was  in  a  reasonable  time  after  notice, 
and  likewise  whether  12  o'clock  at  night  on  the 
day  of  notice  was  a  reasonable  time  of  day, 
the  buyer  being  then  in  the  stockyards,  held, 
under  the  evidence,  a  question  tor  the  Jury. 

6.  Sales  «=>  153— Buyer  having  refused  to  per-' 
mit  any  more  hogs  to  be  weighed  to  him, 
seller  was  relieved  from  further  tender. 

The  buyer  of  hogs  having  refused  to  permit 
any  more  to  be  weighed  to  him,  the  seller  was 
relieved  from  making  any  further  tender. 

Appeal  from  Circuit  Court  Moniteau  Coun- 
ty; John  O.  Slate,  Judge. 

Action  by  L.  R.  Wehmeier  against  A.  O. 
Yontz.  From  an  adverse  Judgment,  plaintiff 
appeals.    Reversed  and  remanded. 

S.  C.  Gill  and  J.  B.  GaUagher,  both  of 
California,  Ma,  for  appellant 

Kmbry  &  Embry,  of  California,  Mo.,  for 
respondent 

BIAND,  J.  '  This  is  a  suit  to  recover 
the  difference  between  the  cbntract  price  and 
market  value  of  hogs  sold  by  plaintiff  to 
defendant,  which  defendant  refused  to  take, 
as  It  is  alleged  he  was  required  to  do  by 
the  contract  $500  deposit  to  fulfill  the  con- 
tract and  $140.15  upon  account  had  between 
plaintiff  and  defendant  The  answer  pleads 
that  plaintiff  breached  his  contract  by  fall- 
ing to  deliver  the  bogs  at  the  agreed  tlme^ 
admits  that  defendant  owed  plaintiff  the 
$140.15,  and  asks  judgment  for  the  difference 
between  that  and  the  $500  deposited  to  se- 
cure the  performance  of  the  contract,  which 
defendant  pleads  was  liquidated  damages. 
There  was  a  trial  before  a  Jury,  and  at  the 
conclusion  of  all  the  testimony  the  court  per- 
emptorily Instructed  the  Jury  to  bring  in  a 
verdict  for  the  defendant  as  prayed  in  his 
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answer.  There  was  a  verdiet  In  accordance 
witb  tbis  instruction,  and  plaintiff  has  ap- 
pealed. 

In  view  of  tbe  peremptory  Instractions  we 
take  the  evidence  in  its  most  favorable  light 
to  plaintiff.  The  facts  Bhow  that  on  October 
3,  1919,  plaintiff  and  d^oidant  entered  into 
the  following  contract: 

"Tipton,  Mo.  10-3-1M9. 

"R.  L.  Wehmeier  seUs  A.  C.  Tontz  16,000# 
hogs  @  ^12.50  pr  100#,  for  tbe  month  of  De- 
cember, 1920,  to  be  delivered  at  Tipton,  Mo., 
to  be  a  straight  load  of  hogs  200^  or  better 
at  A.  C.  Yontz's  option.  The  sum  of  $500  be- 
ing put  by  both  parties  to  bind  the  bargain. 
"A.  C.  Yontz. 
"R.  •  L.  Wehmeier." 

Upon  the  execution  of  the  contract  each 
deposited  the  siim  of  fSOO  in  the  lYaders' 
Bank  at  Tipton,  Mo.  At  9:30  a.  m.  of  De- 
cember 10,  1919,  plaintiff  received  the  fol- 
lowing telegram  from   defendant: 

"Clarksburg,  Mo.  12/10 

"R.  L.  Wehmeier,  Tipton,  Mo.  The  load  of 
bogs  I  bought  from  you  please  deliver  at  Tip- 
ton Stock  Yards  to-day.  A.  C.  Youtz." 

Plaintiff  did  not  have  the  hogs,  but  pro- 
cured the  same  from  one  Pulley  and  pro- 
cared  the  service  of  a  written  notice  upon 
defendant  about  5  o'clock  that  afternoon  that 
the  hogs  would  be  at  the  stockyards  at  Tipr 
ton,  Mo.,  "as  per  contract"  on  the  10th  day 
of  December.  Pulley  brought  the  hogs  from 
the  country  to  the  stockyards  at  Tipton; 
there  were  several  wagonloads  of  them. 
These  hogs  corresponded  with  those  men- 
tioned in  the  contract  as  to  amount,  weight, 
etc.  They  arrived  at  the  stockyards  before 
12  o'clock  midnight  of  December  10,  and  a 
greater  portion  of  them  had  been  weighed. 
To  save  time  the  weighmaster  recorded  the 
weights  from  Pulley  to  Weiuneier,  and  at 
the  same  time  made  a  copy  of  the  weights 
and  indorsed  it  "from  Mr.  Wehmeier  to  Mr. 
A.  0.  Yontz."  Defendant  was  in  the  stock- 
yards "looking  after"  and  -ready  to  receive 
the  hogs.  A  few  minutes  after  12  o'clock 
midnight  defendant  held  up  his  hand  and 
said,  "Who  are  you  weighing  these  hogs  to?" 
and  on  being  told  stated,  "Don't  weigh  any 
more  hogs  to  me;  it  is  12  o'clodc."  As  the 
hogs  were  weighed  they  were  put  into  a 
pen.  The  evidence  shows  that  those  present 
at  the  stockyards  had  lanterns  by  which  they 
were  able  to  examine  the  hogs.  It  was 
shown  that  when  hogs  were  purchased  at 
Tipton  it  was  the  custom  for  the  buyer  to 
notify  the  seller  the  day  before  he  wanted 
delivery  in  order  to. give  the  seller  dmple 
time  to  make  the  delivery  on  the  day  de- 
sired. 

It  is  admitted  that  the  memorandum  of 
sale  was  ambiguous  as  to  whether  the  de- 
fendant was  to  have  the  option  to  purchase 
the  hogs  or  merely  had  an  option  to  name 
the  time  in  December  when  the  hogs  were 
to  be  delivered.     It  is  insisted  by  the  de- 


fendant that  the  contract  as  shown  by  tha 
construction  made  of  it  by  the  conduct  of  tbe 
parties  meant  that  defendant  was  to  fix  the 
time  in  December  at  which  tbe  hogs  were  to 
be  delivered;  that  the  day  fixed  by  the  de- 
fendant was  December  10,  and,  as  the  hog.s 
were  not  delivered  by  midnight  of  that  day, 
plaintiff  violated  the  terms  of  his  contract, 
and  defendant  was  entitled  to  recover  the 
$500  deposit  as  liquidating  damages. 

[1]  There  is  no  question  but  that  the  de- 
fendant construed  the  contract  to  mean  that 
he  had  a  right  to  set  the  time  in  December 
at  which  the  hogs  were  to  be  delivered  and, 
assuming  that  plaintiff  by  his  conduct  in 
notifying  defendant,  after  the  receipt  of  de- 
fendant's telegram  demanding  the  delivery 
of  the  hogs  on  December  10,  that  plaintUt 
would  deliver  the  hogs  on  that  day,  and  that 
it  could  be  said  as  a  matter  of  law  that  the 
parties  construed  the  contract  to  mean  that 
the  defendant  had  the  option  of  fixing  the 
time  in  December  for  tbe  delivery  of  the- 
hogs,  it  does  not  follow  that  plaintiff  was 
required  to  deliver  the  hogs  on  that  day. 
Where  the  time  of  delivery  is  at  the  option 
of  the  buyer,  the  seller  is  entitled  to  reason- 
able time  after  notice  to  make  delivery.  85- 
Cyc  1S2;  Lumaghi  v.  Abt,  126  Mo.  App.  221, 
233,  103  S.  W.  104 ;  Bunyard  v.  Farman.  176- 
Mo.  App.  89,  97, 161  S.  W.  640.  Tbis  was  as 
much  a  part  of  the  original  agreement  as- 
thougb  it  were  written  into  it 

[2, 3]  The  question  as  to  what  Is  a  reason- 
able time  for  the  delivery  of  live  stock  or 
other  chattels  is  to  be  determined  by  the  cir- 
cumstances, and  whether  the  chattel  has- 
been  delivered  and  tendered  within  a  reason- 
able time  is  a  question  for  tbe  Jury,  and  the 
usage  in  regard  to  the  manner  of  delivery 
under  the  circumstances  present  in  this  case, 
if  such  nsage  at  the  place  of  delivery  was 
known  to  both  parties,  was  competent  evi- 
dence going  to  the  question  of  what  would  be 
a  reasonable  time  for  delivery.  Joseph  r. 
Andrews  Co.,  72  Mo.  A]H>.  551.  The  case  of 
Cousins  &  Hann  v.  Bowling,  lOO  Mo.  App. 
452,  74  S.  W.  168,  and  like  cases  dted  by  the 
defendant,  are  not  in  point  In  that  case  the 
contract  provided  that  the  chattel  should  be 
delivered  on  a  certain  day,  and  the  option  to 
fix  the  time  of  delivery  was  not  given  to  the- 
buyer.  There  is  a  distinction  to  be  drawn 
between  the  cases  where  the  seller  has  full, 
information  at  the  time  he  executes  the  con- 
tract as  to  the  time  he  is  to  make  delivery, 
for  he  is  to  deliver  at  a  time  specified,  and 
he  knows  what  is  neccsisary  for  him  to  do  in 
order  to  deliver  at  the  specified  time,  but, 
where  the  option  is  given  to  the  buyer  to 
ax  the  time,  and  the  seller  has  no  previous- 
notice  of  the  time  In  which  delivery  must 
be  made,  then  he  Is  allowed  a  reasonable 
time  after  he  is  notified  by  the  buyer  of  the 
time  fixed  by  the  latter  for  the  delivery. 

[4]  It  is  true  that  plaintiff  notified  defend- 
ant that  he  would  deliver  the  hogs  on  De- 
cember 10.    Unless  the  conduct  of  the  parties- 


Digitized  by  VjOOQ  IC 


Mo.)  PBUGB  V. 

(Its 
in  reference  to  dellTery  «>n  that  day  consti- 
tnted  a  modification  of  tbe  original  contract 
based  upon  a  snfflcient  consideration,  tbe 
mle  as  to  reasonable  time  for  d^very  after 
notice  from  the  bnyer  obtains,  and  tbe  plain- 
tiff was  not  required  to  d^ver  by  midnlt^t 
of  December  10  unless  under  all  the  cir- 
cumstances that  was  a  reasonable  time  with- 
in which  he  should  have  delivered  the  hoga. 
Ut  course,  the  fact  that  he  made  an  effort  to 
malce  delivery  on  December  10  might,  have  a 
bearing  as  to  whether  dellTery  on  that  day 
-  would  be  required  under  the  reasonable  time 
doctrine.  The  answer  Is  not  drawn  on  the 
theory  that  there  was  any  modification  of 
the  original  contract  much  less  any  such 
modification  made  upon  a  consideration  flow- 
ing from  defendant  to  plaintiff.  The  answer, 
alleges  that  "tilaintlfl  wholly  failed  to  de- 
liTer  said  hoes  to  defendant  on  said  date 
(December  10),  wbldi  under  plaintiff's  con-' 
tract  with  d^endant  he  was  obligated  and 
bound  to  da  Of  course,  the  contract  men- 
tioned In  the  answer  was  tbe  one  executed 
on  October  3,  1910. 

[S,l]  We  think  that  the  court  erred  In 
pwemptotUy  instructing  the  Jury  In  favor  of 
defendant,  for  the  reason  that  the  question 
was  for  the  Jury  as  to  whether  the  attemi>t 
to  deliver  the  hogs  was  made  within  a  rea- 
sonable time  after  receipt  of  the  notice  by 
plaintiff  from  defendant  that  the  hogs  should 
ue  delivered  on  December  10.  LilMwlse  the 
question  as  to  whether  midnight  was  a  rea- 
sonable time  of  day  to  offer  to  deliver  the 
bogs  to  defendant  Of  course,  the  question 
of  the  reasonableness  of  the  tUne  the  hogs 
were  offered  would  depend  on  the  circum- 
stances. Defendant  did  not  demand  delivery 
until  9:30  a.  m.  of  that  day,  and  was  present 
at  the  stockyards  at  the  time  the  bogs  were 
being  weighed  to  him,  and  made  no  objection 
except  that  December  10  had  expired.  In 
view  of  this  and  all  the  other  circumtitanceB 
it  was  for  the  Jury  to  say  whether  plaintiff's 
attempt  to  deliver  the  bogs  was  at  a  reason- 
able time  of  day.  Of  course,  as  the  defend- 
ant refused  to  permit  any  more  bogs  to  be 
weighed  to  him,  plaintiff  was  rdieved  from 
making  any  further  tender.  In  re  National 
Bank  of  Adrian,  230  S.  W.  358. 

The  Judgment  is  reversed,  and  tbe  cause 
renanded. 

All  concur. 


PRUQH   V.  TYRRELL.     (No.   3010.) 

(Springfield  Court  «f  Appeals.    Missouri.    Dec. 
5,  1921.) 

I.  Brokers  $=352— Real  estate  agent  not  ordU 

narily  required  to  see  that  contract  entered 

lato. 

Ordinarily,  an  agent  selUng  real  estate  for 

a  principal  is  not  required  to  see  that  all  of  the 

interested  parties  or  any  of  them  enter  into  a 
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binding  eoBtraet,  and  he  performs  Us  contract 
and  earns  bis  commission  when  he  produces  to 
the  owner  a  party  ready,  able,  and  willing  to 
purchase  at  tbe  price  fixed  by  the  owner  or  ac- 
cepted by  the  owner. 

2.  Brokers  ®=384(2)— Where  broker  executed 
oontract,  be  was  bouad  to  show  readiness, 
wlUlngnaes,  and  afellity  of  other  party  to  con- 
tract. 

Where  a  seller  of  real  estate  was  not  pres- 
ent when  the  sale  was  made,  but  was  repre- 
sented by  a  real  estate  agent  in  the  execution 
of  the  contract,  the  agent,  who  permitted  the 
contract  to  be  executed  by  only  one  of  those 
interested  in  the  purchase,  had  tbe  burden  of 
showing  that  he  was  ready,  able,  and  willing  to 
purchase  on  tb«  terms  specified  by  the  seller, 
and  the  financial  standing  of  other  persons  in- 
terested in  the  pnrchase  was  immaterial. 

3.  Brokers  e=B54— Immaterial  how  parchaaer 
beoomea  able  to  pHrebass. 

Where  defendant  offered  to  sell  Jand  for 
one-third  down,  and  the  balance  secured  by  a 
trust  deed,  if  a  purchaser  procured  by  a 
broker  was  able  to  pay  one-third  cash  it  was 
immaterial  whether  he  had  the  money  himself, 
borrowed  it  from  some  one  else,  or  had  an  un- 
derstanding that  some  other  person  was  to 
furnish  part  of  the  money  and  have  an  interest 
in  tbe  land  purchased. 

4.  Brokers  ^=354 — Representation  by  broker  as 
to  purchaser's  financial  ability  Immaterial. 

Where  defendant  contracted  to  sell  land  tc 
a  purchaser  procured  by  a  broker,  and  because 
of  a  defect  in  his  title  entered  into  a  supple 
mental  agreement  postponing  tbe  time  for  com- 
pleting the  transaction  without  tbe  broker's 
knowledge  or  consent,  the  broker's  right  to 
commission  depended  on  the  purchaser's  ability 
to  meet  the  seller's  terms,  and  it  was  immate- 
rial whether  the  broker  represented  to  de- 
fendant that  tbe  purchaser  and  those  interest- 
ed with  him  had  considerable  capital  behind 
them,  and  whether  defendant  relied  thereon. 

5.  Brokers  «=>6l  ( I >— Commission  not  defeated 
by  failure  to  sell  through  defect  In  title. 

When  a  landowner  employs  an  agent  to  sell 
his  land,  and  nothing  is  said  about  the  title, 
tbe  owner  undertakes,  in  case  of  a  sale  by  the 
agent,  to  furnish  a  good  title;  and  if  the  agent 
finds  a  purchaser,  but  the  sale  fails  because  the 
title  is  not  good,  the  agent  has  earned  his  com- 
mission. 

6.  Broker*  4=363(1)— Owner's  refusal  or  in* 
ability  to  perform  does  not  defeat  commis- 
sions. 

When  the  employment  of  a  real  estate  agent 
by  an  owner  of  land  is  general  in  its  terms, 
and  he  finds  a  purchaser  ready,  able,  and  will- 
ing to  parchase  on  terms  provided  by,  or  ac- 
ceptable to,  the  owner,  the  landowner's  refusal 
or  inability  to  perform  will  not  deprive  tbe 
agent  of  bis  right  to  commissions. 

7.  Brokers  ®=>54— Entitled  to  commission  when 
purchaser  aWe  to  perform  at  time  for  clos- 
ing, though  not  subsequsntly. 

If  a  purchaser  procured  by  a  broker  was 
able,  ready,  and  willing  to  take  the  land  at  the 
time  fixed  by  the  contract  for  closing  the  deal, 


^ssFor  other  cases  see  same  topic  and  KBY-NUHBBR  la  all  Key-Numbered  DlgesU  and  Indexea 
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bnt  the  time  for  dosing  was  poBtponed  because 
of  a  defect  in  the  title,  and  the  porcbaaer  was 
later  nnable  to  perform,  the  broker  waa  enti* 
tied  to  commissions. 

Appeal  from  Circuit  Coart,  Doit  County; 
L.  B.  Woodside.  Judge. 

Action  by  W.  B.  Pmgfa  against  Frank  U 
Tyrrell.  Prom  a  Judgment  for  plaintiff  for 
an  Insufficient  amount,  be  appeals.  Bevers- 
ed  and  remanded. 

McGee  &  Bennett,  of  Salem,  for  appellant. 
'  Wm.  P.  £amer  and  J.  M.  Stephens,-  botli  of 
Salem,  for  respondent. 

COX,  P.  J.  Action  for  commission  as  real 
estate  agent  for  services  In  selling  a  farm 
for  defendant.  In  which  $625  Is  demand- 
ed. A  verdict  for  $25  was  rendered  for 
plaintiff,  and  he  has  appealed. 

The  defendant,  who  lived  in  Oklahoma, 
owned  some  land  In  Shannon  coimty.  Mo., 
and  by  letter  authorized  plaintiff  to  sell 
what  was  called  the  home  place.  The  mate- 
rial part  of  this  letter  Is  as  follows: 

"I  do  not  want  to  bind  myself  or  the  land 
there  in  any  contract  to  sell  bat  if  yon  can  sell 
the  home  place,  800  acres,  for  $12,600  I  will 

f've  you  5%  commission.  With  the  home  place, 
would  want  V&  down,  balance  reasonable  time 
arc- 
Acting  under  authority  granted  by  this 
letter  plaintiff  sold  the  land  to  one  £]ugene 
W.  Townsend,  and  a  contract  In  writing  was 
executed  December  4,  1919,  in  whl<di  the 
price  was  fixed  at  $12,500,  one-third  of 
which  was  to  be  paid  when  abstract  showing 
merchantable  title  was  furnished,  and  bal- 
ance on  reasonable  terms  at  reasonable  rate 
of  Interest,  the  deferred  payments  to  be  se- 
cured by  first  deed  of  trust  oa  the  land  sold. 
The  seller  was  to  execute  warranty  deed, 
and  by  another  clause  In  the  contract  re- 
quired to  furnish  abstract  showing  merchan- 
table title.  Possession  was  to  be  delivered 
to  purdiaser  not  later  than  March  1,  1920. 
Five  hundred  dollars  was  placed  In  a  bank 
as  earnest  money. 

While  the  contract  of  purdmse  was  exe- 
cuted by  Mr.  Townsend  alone  be  was  in  fact 
acting  for  himself,  bis  brotb«-ln-Iaw,  Blr. 
SmlUi,  and  bis  father-in-law,  Mr.  Richards. 
Townsend,  Smith,  and  Richards  all  lived  in 
Nebraska  at  the  time.  Afterward,  In  Feb- 
ruary, 1920,  Townsend  and  Smith  came  to 
Missouri  and  met  Mr.  Tyrrell,  the  defendant 
At  this  time  the  abstract  of  title  had  been 
furnished,  and,  upon  an  examination  of  It 
by  Townsend's  attorney,  the  title  was  pro- 
nounced defective,  and  it  was  found  that 
a  suit  in  court  would  be  necessary  to  per- 
fect It.  By  reason  of  that  fact,  tbe  deed 
and  deed  of  trust  called  for  by  the  contract 
were  not  executed  and  delivered,  nor  the 
first  payment  made,  bnt  a  supplemental  con- 
tract was  drawn  np  and  signed  by  Townsend 


and  the  defen<tent.  In  wblch  it  was  agreed 
that  the  title  should  be  perfected  by  suit, 
and,  when  perfected,  $8,000  In  additirai  to 
the  $500  earnest  money  should  be  paid,  and 
the  deed  to  the  land  and  deed  of  trust  to 
secure  the  balance  of  the  purchase  money 
executed.  The  balance  of  $9,000  was  to  be 
paid  in  four  installments,  in  two,  three,  four, 
and  five  .years,  with  7  per  cent  Interest. 
Possession  of  the  farm  was  delivered  and 
suit  brought  to  perfect  the  title,  whidi  re- 
sulted In  a  decree  that  was  satisfactory  to 
the  parties.  At  the  time  the  title  was  per- 
fected, the  parties  that  were  Interested  with 
Townsend  as  pundiasers  declined  to  assist 
him,  and  he  was  not  then  able,  without  tbelr 
assistance,  to  make  the  required  payment 
and  bold  the  land.  He  gave  np  the  land  and 
forfeited  the  $500  paid  as  earnest  money. 
Defendant  was  wilUng  to  pay  plaintiff's  6 
per  cent,  commission  on  the  $600,  amounting 
to  $25.  Plaintiff  contended  that  be  was  en- 
titled to  commission  on  $12,600,  amounting 
to  $626,  and  sued  for  that  amount 

[1, 2]  Mr.  Townsend  testified  at  the  trial 
that  Smith  and  Richards  were  Interested 
with  him,  and  that  he  was  representing 
them  as  well  as  himself  In  making  the  pnr- 
chase  In  the  first  Instance.  After  he  bad  so 
testified,  plaintiff  offered  to  show  the  finan- 
cial standing  of  these  two  men.  This  testi- 
mony was  excluded,  for  the  reason  that  tbey 
had  not  signed  the  contract  of  purchase,  and 
were  therefore  not  legally  bound.  Ordina- 
rily the  agent  who  sells  real  estate  for  his 
principal  Is  not  required  to  see  that  all  die 
Interested  parties,  or  any  of  them,  enter  in- 
to a  binding  contract.  He  has  performed 
his  contract  and  earned  his  commission 
when  he  produces  to  the  owner  a  party  who 
Is  ready,  able,  and  willing  to  purchase  at 
the  price  fixed  by  the  owner  or  at  a  price 
which  the  owner  accepts.  In  this  case, 
however,  the  owner  was  not  present  at  the 
sale  but  was  represented  by  plaintiff  as  his 
agent  In  the  execution  of  the  contract  and, 
since  the  agent  permitted  the  contract  to  be 
executed  by  Townsend  alone,  then  in  a  suit 
for  commission  the  burden  was  on  btm  to 
show  that  Townsend  was  ready,  aUe,  and 
wilUng  to  purchase  on  the  terms  provided 
in  the  owner's  Instructions  to  him.  Under 
these  circumstances,  we  hold  that  tbe  finan- 
cial standing  of  Smith  and  Ridiards  was 
Immaterial,  and  the  evidence  relating  there- 
to was  properly  excluded. 

[3]  Townsend  also  testified  that  when  he 
came  back  in  February,  after  the  execution 
of  the  first  contract,  and  at  the  time  it  was 
discovered  that  tbe  title  was  so  defective 
that  a  suit  would  be  necessary  to  perfect  it 
he  was  then  able  to  make  the  first  payment 
as  required  by  the  defendant,  and,  bad  the 
title  been  satisfactory,  the  payment  would 
have  been  made  and  deed  of  trust  exeoated 
and  tbe  deal  dosed.    His  ability  to  pay  at 
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that  time  depended  In  part  up<m  aGslatanoe 
to  be  furuislied  him  by  Smith  and  Kichards 
and  It  is  now  contended  by  respondent  that, 
since  Townsend  did  not  have  the  money  of 
his  own  to  maliie  the  payment,  he  was  not 
able  to  maJke  the  purchase  in  a  sense  that 
woQld  entitle  plaintiff  to  his  commission. 
With  that  contention  we  do  not  agree.  The 
contract  executed  by  Townsend  and  by 
plaintiff,  as  agent  for  defendant  (which  con- 
tract defendant  testified  he  ratified,  so  all 
question  of  plaintiff's  authority  to  make  It 
'was  eliminated),  provided  that  one-third  of 
the  purchase  price  should  be  paid  at  the 
time  the  title  papers  were  executed,  and 
payment  of  the  balance  of  the  purchase 
price  was  to  be  secured  by  a  trust  deed  on 
the  land  sold.  These  were  the  terms  sped- 
fled  In  the  letter  of  defendant  to  plaintiff 
In  which  he  authorized  plaintiff  to  make  the 
sale.  By  that  letter,  and  by  his  correspond- 
ence relative  to  the  contract  executed  for 
him  by  plaintiff,  he  had  fixed  the  standard 
by  which  the  ability  of  the  purchaser  to 
meet  his  terms  was  to  be  Judged.  He  had 
thereby  said  to  plaintiff,  You  find  a  purchas- 
er willing  to  pay  the  price,  and.  If  he  is  able 
to  and  wiU  pay  one-third  cash,  I  will  take 
the  farm  as  security,  for  the  balance  and 
close  the  deal.  If  the  purchaser  were  able 
to  pay  one-third  cash.  It  would  in  law  be 
wholly  Immaterial  to  defendant  how  he  be- 
came able.  If  he  itald  the  money  to  defend- 
ant, It  could  make  no  difference  whether  It 
was  money  he  had  of  his  own  or  money  he 
borrowed  from  some  one  else,  or  whether, 
as  seems  to  have  been  the  case  here,  he  had 
an  nnderstanding  with  some  other  person 
that  he  was  to  furnish  part  of  the  money 
and  have  an  Interest  In  the  land  purchased. 
The  defendant  had  no  legal  Interest  In  how 
Townsend  was  to  get  the  money  to  make  the 
first  payment.  If  Townsend  had  met  or  ten- 
dered the  payment  and  executed  a  deed  ot 
trust  to  secure  the  balance,  the  terms  of  sale 
Oxed  by  defendant  would  have  been  fully 
compiled  with,  and  be  could  not  have  refus- 
ed to  accept  It  on  the  ground  that  Townsend 
had  secured  help  from  some  .one  else  In  pro- 
viding the  money  for  the  first  payment. 

[4]  In  correspondence  between  plaintiff 
and  defendant  prior  to  the  sale,  plaintiff 
had  stated  to  defendant  that  the  parties 
negotiating  the  purchase  could  pay  $4,000 
cash,  and  were  all  young,  energetic  men, 
-nlth  considerable  capital  behind  them.  De- 
fendant testified  that  he  relied  on  the  state- 
ments of  plaintiff  and  made  no  Investigation 
as  to  the  financial  ability  of  the  purchaser. 
This  testimony  was  supposed  to  be  impor- 
tant, because  of  the  fact  that,  when  It  was 
found  a  suit  would  have  to  be  brought  to 
perfect  the  title  to  the  land,  defendant,  with- 
out the  knowledge  or  consent  of  plaintiff, 
entered  into  the  supplemental  agreement  of 
February  28,  1920,  by  which  the  time  for 
the  completion  of  the  transaction  was  post- 
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poned  until  the  decree  to  perfect  the  title 
could  be  secured.  We  do  not  think  that 
question  was  properly  In  this  case.  As  far 
as  the  ability  of  the  purchaser  to  meet  the 
terms  of  the  seller  was  concerned,  we  do  not 
think  It  yraa  a  question  as  to  whether  or 
not  plaintiff  had  misled  defendant,  but  was 
a  question  whether  or  not  Townsend,  the 
purchaser,  was  in  fact  able  to  meet  those 
tenAs.  In  this  view  of  the  case.  It  results 
that  the  instructions  which  submitted  to  the 
Jury  the  question  of  defendant's  reliance  on 
the  statements  of  plaintiff  as  to  the  finan- 
cial ability  of  the  purchaser  should  not  have 
been  given. 

It  appears  from  the  testimony  of  Mr. 
Townsend  that,  if  the  abstract  had  shown  a 
merchantable  title,  he  could  and  wonld  have 
met  the  first  payment  and  (dosed  the  deal 
in  Vtibm^xj,  but  when  the  title  was  found 
to  be  defective,  and  time  was  required  to 
perfect  It,  then  by  the  time  the  title  was 
perfected  the  other  parties,  who  were  at 
first  Interested  with  him,  and  who  would 
.have  furnished  part  of  the  m(»iey  to  make  the 
first  payment  If  the  deal  could  have  been 
closed  in  February,  had  backed  out,  and  he, 
being  left  upon  his  own  resoaroes,  was  then 
unable  to  make  the  pttyments,  and  the  deal 
fell  through  for  that  reason.  On  this  state 
of  facts,  it  is  clear  that,  if  the  abstract  had 
shown  a  merchantable  title,  the  payment 
would  have  been  made  and  the  deal  closed 
In  February.  If  that  bad  been  done,  plain- 
tiff's commission  on  the  full  amount  of  the 
purchase  price  would  have  been  due  at  that 
time.  That  presents  the  question  whether 
the  real  estate  agent  who  furnishes  a  pur- 
chaser who  is  ready,  able,  and  willing  to  buy 
on  terms  satisfactory  to  the  seller  Is  depriv- 
ed of  his  commission  because  the  title  to  the 
land  is  not  sudi  a  title  as  the  seller  was 
bound  to  furnish. 

[5]  The  rule  Is  that,  when  a  landowner 
employs  an  agent  to  sell  bis  land,  and  noth- 
ing Is  said  about  the  title,  but  the  employ- 
ment Is  general  in  Its  nature,  then,  as  be- 
tween them,  the  landowner  undertakes,  in 
case  of  a  sale  by  the  agent,  to  furnish  a 
good  title,  and,  if  the  agent  finds  a  purdias- 
er,  but  the  sale  fails  because  the  title  is  not 
good,  the  agent  has  earned  his  commission. 
If  the  owner  wants  protection  against  a  sit- 
uation of  that  kind,  he  mast  provide  for  It 
In  his  contract  of  employment  with  the 
agent.  Kelger  &  Thompson  t.  Merrill,  125 
Mo.  App.  541^549,  102  S.  W.  1072;  Brown  v. 
Smith,  113  Mo.  App.  59,  87  S.  W.  656. 

[6]  When  the  employment  of  the  agent  is 
general  in  its  terms,  and  he  finds  a  pnrchas- 
er  ready,  able,  and  wllUng  to  purchase  on 
terms  provided  by,  or  acceptable  to,  the 
owner,  he  has  earned  his  commission,  and 
the  landowner's  refusal  or  Inability  to  per- 
form on  his  part  will  not  deprive  the  agent 
of  his  right  to  collect  Cases  last  above  cit- 
ed, and  also  Sallee  v.  McMurry,  113  Mo. 
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App.  263,  88  S.  W.  157 ;  Yonng  v.  Rnhwedel, 
119  Mo.  App.  231,  96  S.  W.  228;  Curry  v. 
Whltmore,  110  Mp.  App.  204,  84  S.  W.  1131; 
Bailey  t.  Chapman,  41  Mo.  636;  Budd  et  al. 
V.  Zoller,  52  Mo.  238.  To  the  same  effect  Is 
Hart  Realty  Co.  v.  Ryan,  218  S.  W.  412,  de- 
elded  by  this  court,  and  afterward  approyed 
by  the  Supreme  Court,  as  reported  in  232 
S.  W.  126. 

Plaintiff's  refused  instruction  No.  2"  em- 
bodied the  principle  above  outlined,  and 
should  hare  been  given. 

[7]  On  this  record  there  seems  to  have 
been  no  doubt  that  plaintiff  found  a  pur- 
chaser who  was  ready  and  willing  to  take 
the  land  at  the  owner's  price  and  on  his 
terms  if  the  title  had  been  satisfactory. 
The  only  question  of  fact  for  the  Jury  to  de- 
termine was  whether  or  not  Townsend  was 
able  to  make  the  first  payment  In  February, 
when  it  was  discovered  that  the  title  was 
defective.  If  he  was  then  able,  either  from 
his  own  means  or  by  the  help  of  friends,  to 
have  met  that  payment,  then  the  deal  would 
have  been  closed  but  for  the  defect  In  the 
title,  and  plaintiff  should '  recover.  Town- 
stod's  inability  to  pay  some  time  later,  after 
the  title  had  been  perfected,  cannot  deprive 
plaintiff  of  his  rlgbf  to  collect  the  commis- 
sion. His  right  to  a  commission  <m  the  full 
amount  of  the  purchase  price  depended  on 
the  ability  of  Townsend  to  have  closed  the 
deal  in  February,  1920,  and  plaintiff  cannot 
be  deprived  of  that  right  by  the  Inability 
of  Townsend  to  close  the  deal  at  some  later 
date. 
.Judgment  reversed  and  cause  remanded. 

FARRINQTON  and  BRADLEY,  JJ.,  con- 
car. 


FINANCE  SERVICE  CORPORATION  V. 
KELLY.     (No.  141 12.) 

(Kansas  City  Court  of  Appeals.    MissourL 

Nov.  7,  1921.     Rehearing  Denied 

Dec  6,  1921.) 

i.  Estoppel  «=995— Must  be  assumptiog  of 
position  for  silence  to  operate  as  estoppel. 
While  it  is  true  that  an  affirmative  act  or 
position  is  not  necessary  to  create  estoppel, 
and  that  the  same  may  be  done  by  a  failure  to 
act  or  by  silently  standing  by,  nevertheless 
mere  f aUare  to  act  or  silence-  is  not  sufficient, 
but  the  same-  must  occur  under  such  circum- 
stances that  there  is  not  only  an  opportunity, 
but  also  an  apparent  duty,  to  act  or  speak. 

2.  Estoppel  <ss»95— Chattel   mortgagee  in  an- 
other state  held  not  estopped  from  claiming 
property. 
A  company  in  another  state  habitually  lend- 
ing money  to  purchasers  of  motorcars  to  pay 
for  the  same,  knowing  that  the  motor  company 
gives  them  a  receipt  in  full,  is  not  estopped  to 


daim  a  lien  for  the  amount  of  the  loan  where 
the  mortgagor  brings  a  car  into  the  state  and 
sells  it  by  exhibiting  his  receipt,  under  the 
claim  that  it  was  the  duty  of  such  mortgagee  to 
see  that  no  such  receipt  was  given. 

3.  Chattel  mortgages  «=»8^— Foreign  mortgage 
good  aa  against  oredltors  and  purchasers. 

Where  an  automobile  incumbered  by  a  mort- 
gage  validly  and  duly  recorded  in  another  state 
is  brought  into  the  state  by  the  mortgagor, 
such  mortgage  is  good  as  against  creditors  and 
subsequent  purchasers  in  good  faith. 

4.  Chattel  mortgages  «s»8d— Foreign  mortgage 
governed  by  laws  of  state  where  execnted. 

(Colorado  mortgage  upon  an  automobile  was 
governed  by  the  laws  of  Colorado,  and  was  a 
conditional  sale,  and  operated  to  transfer  the 
legal  title,  which,  upon  breach  of  the  condi- 
tion that  it  should  not  be  removed  from  the 
state  became  absolute  in  the  mortgagee,  and 
where  the  automobile  was  brought  into  Mis- 
souri and  sold  to  an  innocent  purchaser,  mort- 
gagee had  a  right  to  maintain  replevin  against 
the  purchaser. 

Appeal  from  Circuit  Court,  Platte  (Doonty ; 
Alohzo  D.  Bumes,  Judge. 
"Not  to  be  officially  publishfid." 

Action  by  the  Finance  Service  Corporation 
against  William  C.  Kelly.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Gabriel  &  Conkling,  of  Kansas  City,  for  ap- 
pellant 
Terrence  KUey,  of  Weston,  for  respondent. 

TRIMBIiE,  P.  3.  This  is  an  action  in  re- 
plevin to  recover  an  automobile.  The  .verdict 
was  for  plaintiff,  assessing  the  auttmobile'K 
value  at  $1,500.    Defendant  appealed. 

Plaintiff  claimed  the  automobile  under  and 
by  virtue  of  a  chattel  mortgage  given  Jan- 
uary 29,  1920,  in  Denver,  Colo.,  to  the  plain- 
tiff by  one  Foster,  who  on  that  day  had 
purchased  the  car  of  the  Platt>-Fawcett  Mo- 
tor Company  in  said  dty.  Foster  regularly 
paid  the  notes  as  they  fell  due  each  month, 
until  in  the  latter  part  of  that  year  he  de- 
faulted in  such  paymMits,  and,  in  further 
violation  of  the  conditions  of  the  mortgage, 
he,  without  the  knowledge  or  consent  of  tin- 
mortgagee,  took  the  car  out  of  the  state  of 
Colorado  and  brought  It  to  Kansas  City, 
where  he  sold  It  to  one  Earhart  in  July,  1920. 
Blarhart  repaired  and  painted  the  car,  and 
in  Aug^ust  of  the  same  year  sold  it  to  Evans, 
who  afterwards  sold  it  to  the  defendant 

Whffli  the  chattel  mortgage  was  given  It 
was  duly  recorded  in  the  proper  place  In 
Colorado,  and  there  Is  no  contention  over 
the  fact  that  the  mortgagor  defaulted  and 
the  conditions  of  the  mortgage  were  broken, 
entitling  the  plaintiff  to  the  possession  of 
the  car,  at  least  as  between  it  and  the  mort- 
gagor. Defendant's  contention  is  that  suf- 
ficient grounds  exist  to  constitute  an  egui- 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  Id  all  K«y-Numb«red  Digests  and  Indezea 
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table  estoppel  against  plaintiff,  preventing  It 
from  enfottdng  Its  rights  under  the  chattel 
mortgage,  and  that  therefore  the  court  should 
have  sustained  defendant's  demurrer  to  the 
evidence,  or  at  least  should  have  submitted 
the  Instructions  asked  by  the  defendant  em- 
bodying the  theory  of  estoppeL 

Defendant's  claim  of  equitable  estoppel 
arises  out  of  the  following  facts.  On  the  day 
Foster  purchased  the  car  of  the  motor  com- 
pany, and  after  he  had  purchased  it  and 
obtained  the  title  thereto,  he  obtained  a  loan 
of  the  plaintur,  secured  by  the  chattel  mort- 
gage In  qnestl(«i  on  the  automobile,  and  with 
the  proceeds  thereof  finished  paying  the  mo- 
tor cranpany  what  lie  owed  them  for  the 
car,  wbich  was  a  large  portion  of  the  pur- 
chase price  thereof.  There  was  no  connec- 
tion between  the  motor  company  and  the 
plaintiff  except  that  the  latter  often  made 
loans  on  automobiles  purchased  of  the  former 
by  its  customers,  whose  responsibility  and 
standing  were,  upon  examination,  found  to 
be  satisfactory  to  plaintiff.  It  was  the  cus- 
tom of  the  motor  company,  upon  receiving 
all  the  money  due  It  for  a  car,  to  give  to  the 
purchaser  an  Invoice  or  bill  for  the  car,  and 
mai^  It  "Paid  In  full."  And  it  seems  that 
plaintiff  knew  that  such  was  its  custom, 
though.  In  the  case  of  Foster's  purchase,  It 
did  not  see  any  such  marked  Invoice  given 
to  Foster,  nor  In  fact  was  such  receipted 
invoice  given  to  Foster  until  after  the  diattel 
mortgage  In  question  had  been  given  and  the 
proceeds  of  the  loan  obtained  thereunder  bad 
been  paid  by  him  to  the  motor  company. 

When  Foster,  in  July,  without  the  knowl- 
edge or  consent  of  the  plaintiff  mortgagee^ 
took  the  automobile  to  Kansas  City  and  sold 
It  to  Earhart,  he  exhibited  to  the  latter  the 
rec^pted  Invoice  received  frcnn  the  motor 
company  for  the  automobile,  and  also  the 
receipted  Invoice  for  the  accessories  he  had 
purchased,  and  made  thereon  to  Karhart  a 
written  assignment  or  bill  of  sale  of  the 
automobile  wherein  he  guaranteed  that  the 
automobile  was  free  and  clear  of  incum- 
brances. This  receipted  Invoice  with  the  bill 
of  sale  indorsed  thereon  was  successively 
tamed  over  to  the  persons  baying  the  car 
after  Earhart  got  It 

It  Is  defendant's  contention  that  an  equi- 
table estoppel  arises  because  plaintiff  should 
have  seen  to  It  that  the  receipted  .Invcdce, 
when  delivered  by  the  motor-  company  to 
Foster,  should  have  had  written  upon  it  a 
statement  that  there  was  a  chattel  mort- 
gage on  the  car,  and  that,  as  It  failed  to  do 
this,  it  should  be  debarred  from  enforcing 
its  mortgage. 

[1,  2]  We  are  not  aware  of  any  case  hold- 
ing that  the  principle  of  equitable  estoppel 
will  apply  under  circumstances  similar  to 
those  of  this  case.  While  equitable  estop- 
pels are  difficult  of  definition,  and  cannot 


be  confined  within  fixed  and  settled  rules  of 
universal  application,  but  rest  largely  on  the 
facts  and  circumstances  of  each  case,  yet 
there  are  certain  broad  elements  which  must 
enter  into  and  form  a  part  of  the  clrcum* 
stances  before  equitable  estoppel  wUl  arise. 
Among  these  necessary  elements  may  be  men- 
tioned the  following  as  being  absent  in  the 
case  at  bar :  In  the  first  place  plaintiff  made 
no  representation,  nor  assumed  any  position, 
upon  which  defendant  or  bis  precedent  pur- 
chasers had  the  right  to  rely.  While  it  la 
true  that  an  affirmative  act  or  position  is 
not  necessary  to  create  estoppel,  but  the  same 
may  be  done  by  a  failure  to  act  or  by  silently 
standing  by,  nevertheless  mere  failure  to  act 
or  silence  is  not  saffideiit,  bat  the  same  must 
occur  under  such  circumstances  tliat  there 
is  not  only  an  opportunity,  but  also  an  ap- 
parent duty,  to  act  or  speak.  In  this  case 
there  wiys  no  negligence  on  the  part  of  the 
plaintiff.  Before  it  would  make  the  loan  it 
sought  and  obtained  ample  assurances  as  to 
the  integrity  and  responsibility  of  Foster. 
His  reputation  and  standing  were  found  to 
be  of  the  best  The  mere  knowledge  that 
the  motor  company  would  likely  give  Foster 
a  receipted  bill  for  the  car  did  not  raider  it 
the  duty  of  the  plaintiff  to  «o  over  to  the 
motor  company's  place  of  business  and  see  to- 
il that  no  such  bill  was  given,  or  that,  if  It 
was  given,  a  statement  as  to  the  chattel 
mortgage  should  be  placed  thereon,  lest  per- 
adventure  Foster  might.  In  the  future,  turn 
rascal  and  sell  the  car  as  free  from  incum- 
brances. Notice  to  the  world  of  the  exist- 
ence of  the  chattel  mortgage  had  been  given 
by  the  recording  thereof.  The  Indorsing  of 
a  statement  of  its  existence  on  the  receipted 
invoice  would  give  no  greater  notice;  nor 
would  it  prevent  Foster  from  selling  the  au- 
tomobile as  unincumt>ered  if  he  chose  to  do 
so,  and  the  purchaser  was  willing  to  take 
his  word  for  it  In  addition  to  Uils,  the- 
fact  that  Foster  obtained  a  receipted  invoice 
for  the  car  in  January  would  be  no  assur- 
ance to  Earhart  or  his  successive  purchasers 
that  the  car  was  unincumbered  in  October. 
Hence  neither  he  nor  they  had  any  right  to- 
rely  upon  any  such  invoice;  and  the  fact 
that  a  written  guaranty  was  required  In  Ear- 
hart's  bill  of  sale  shows  that  it  was  Foster's 
word  or  guaranty,  and  not  the  receipted  in- 
voice, that  was  relied  upon. 

[3]  We  think  the  defendant,  so  far  as 
plaintiff's  rights  are  concerned,  6too.d  in  no- 
better  situation  than  that  of  liaving  twught 
property,  which  as  was  well  known,  had  been 
brought  from  another  state,  and  which  was 
incumbered  by  moli:gage  valid  and  duly  re- 
corded therein.  Since  the  mortgage  was 
valid  there,  it  is  valid  here  even  as  against 
creditors  and  subsequent  purchasers  In  good 
, faith.  National  Bank  of  Commerce  v.  Morris, 
U4  Mo.  255,  262.  21  S.  W.  511;   Shapard  v. 
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Hyncs,  104  Fed.  449,  45  G.  C.  A.  271,  62  L.  R. 
A.  675;  Schmidt  t.  Rankin,  193  Mo.  254,  91 
S.  W.  78;   6  R.  O.  L.  399. 

[4]  It  was  a  Colorado  mortgage,  and  gov- 
erned by  the  laws  of  Colorado,  so  that  It 
was  a  conditional  sale  and  (^)erated  to  trana- 
fer  the  legal  title  whldi,  upon  breach  of  the 
condition,  became  absolute  in  the  mortgagee. 
Hurt  V.  Hubbard,  41  Colo.  605,  92  Pac.  908; 
Atchison  T.  Graham,  14  Colo.  217,  23  Pac. 
876 ;  Newman  v.  People,  4  Colo.  At^).  46,  34 
Pac.  1006;  Crocker  v.  Bums,  13  Colo.  App. 
54,  66  Pac.  109 ;  Sorrels  v.  Slgel  Champioa 
LiTe  Stock  Com.  Co.,  27  Colo.  App.  164,  148 
Pac.  279.  These  cases  also  hold  that  such 
title  and  right  to  po^ession  gives  the  mort- 
gagee the  right  to  maintain  replevin  for  the 
mortgaged  property. 

The  foregoing  disposes  ot  the  main  con- 
tention In  the  case.  Other  minor  objections 
are  made  but  they  are  either  the  s^^e  point 
raised  in  a  different  form  or  else  are  without 
merit ;  such,  for  example,  as  that  the  mort- 
gage was  not  recorded  or  that  the  proper 
stamps  were  not  used.  Tte  evidence,  how- 
ever,  is  to  the  contrary. 

The  judgment  is  affirmed. 

All  concur. 


BRAQG  V.  PAYNE,  Agent. 


(No.  14095.) 
MisBOuri. 


(Kansas  City  Coart  of  Appeals. 
Nov.  7,  1921.) 


1.  Carriers  ®s»228(5)--lgter8tata  oarrter  not 
liable  when  evidence  Is  all  In  and  loss  not 
shown  to  be  due  to  any  failure  of  duty,  though 
petition  based  on  common-law  liability. 

While  it  may  be  that,  in  an  interstate  case, 
a  cause  of  action  can  be  stated  in  the  petition 
for  loss  of  livestock  based  merely  on  the  car- 
rier's  common-law  liability,  this  merely  enables 
plaintiff  to  make  a  prima  fade  case  witliout 
affirmatively  showing  how  the  shipment  was 
damaged,  and  when  the  evidence  is  all  in,  if 
there  is  no  presumption  against  the  carrier  or 
it  is  manifest  that  the  loss  was  not  influenced, 
affected,  or  brought  about  by  any  failure  of 
the  carrier  to  perform  its  duty,  there  can  be  no 
Uability. 

2.  Carriers  €=3 1 08— Not  rendered  absolutely 
liable  Tor  loss  or  damage  by  Carmack  Amend- 
ment 

The  Carmack  Amendment  (U.  S.  Comp.  St. 
fS  860ia,  8604aa)  did  not  create  an  absolute 
liability  jon  the  part  of  carriers  for  every  loss, 
damage,  or  Injury  from  any  and  every  cause. 

3.  Carriers  «s>2l6— Not  liable  at  common  law 
for  damage  to  live  stock  from  Inherent  nature 
or  Infirmity. 

Under  the  common  law  a  carrier  is  not  lia- 
ble for  damage  to  live  stock  transported,  due 
to  its  inherent  nature  or  infirmity,  and  not  to 
any  fault  on  the  part  of  the  carrier. 


4.  Carriers  «=92I3— Not  liable  for  Mtv  ■>  un- 
loading due  to  congestion  at  stockyards. 

A  carrier  of  hogs  was  not  chargeable  with 
delay  in  unloading  hogs  due  to  congestion  at 
the  stockyards  to  which  they  were-  shipped,  a 
cause  wholly  beyond  its  control 

5.  Carriers  ®=»228(l)— No  presumption  from 
fact  that  hogs  are  sick  when  they  arrive  at 
destination. 

The  mere  fact  that  hogs,  apparently  sound 
when  delivered  for  shipment,  arrive  at  their 
destination  sick  with  pneumonia,  raises  no  pre- 
sumption of  negligence  on  the  part  of  the  car- 
rier. 

6.  Carriers  «=32I5(I)— Not  liable  for  death  of 
hogs  from  pneumonia  when  not  shown  due 
to  carrier's  oulpeblllty  or  fanlt. 

Where  the  evidence  showed  that  hogs,  dying 
in  transit,  died  from  pneumonia,  and  there 
was  nothing  to  show  or  raise  an  implication 
that  the  pneumonia  was  due  to  any  culpability 
or  default  on  the  part  of  the  carrier,  rather 
than  to  the  inherent  weakness  or  physical  in- 
firmity of  the  animals,  the  carrier  was  not  lia- 
ble, iriiether  the  hogs  had  pneumonia  when 
shipped  or  contracted  it  while  in  transit. 

Ai^)eal  from  Circuit  Court,  Adair  County ; 
James  A.  Cooley,  Judge. 
"Not  to  be  officially  published." 

Action  by  Everet  Bragg  against  Jpbn  Bar- 
ton Payne,  Agent  From  a  Judgment  for 
plaintifC,  defendant  appeals.    Reversed. 

Homer  Hall,  of  St  Louis,  and  Higbee  & 
Mills,  of  Kirksville,  for  appellant 
W.  F.  Frank,  of  EUrksville,  for  respondent 

TBIMBI/B,  P.  J.  PlalntifE,  owner  of  35 
head  of  fat  hogs,  joined  with  two  others  tn 
making  up  a  shipment  of  84  head  from  Kirks- 
ville, Mo.,  to  the  National  Stockyards  at 
East  St  Louis,  HI.;  plaUttifTs  hogs  being 
identified  by  a  marking  of  green  paint.  Up- 
on being  unloaded  at  the  stockyards,  nine  of 
plalntifTs  hogs  uere  dead.  He  brought  this 
suit  to  recover  his  loss.  The  jury  returned  a 
verdict  for  the  full  amount  thereof,  to  wit 
$291,- and  defendant  has  ai^aled. 

The  petition  bottomed  the  case  upon  the 
defendant's  oommon-law  liability,  no  negli- 
gence being  charged,  it  being  merely  alleged 
that  the  hogs  were  turned  over  to  the  car- 
rier in  a  sound,  healthy  condition,  but  that 
when  the  carrier  delivered  said  hogs  nine  of 
them  wpre  dead. 

The  answer  set  up  the  written  contract  un- 
der which  the  shipment  was  made  and  which 
is  required  in  cases  of  interstate  shipment 
such  as  this  was.    , 

The  evidence  in  plaintiff's  behalf  shows 
that  the  hogs  left  Kirksville  about  6  o'clock 
in  the  afternoon  of  December  9, 1918.  Esch- 
man  one  of  the  three  shippers,  accompanied 
the  shipment  as  far  as  Ferguson,  a  station 
in  the  western  edge  of  St  Louis,  arriving 
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tiiere  between  7:80  and  8  o'clock  the  next 
morning.  Here  he  inspected  the  hogs,  and 
apparently  they  were  in  good  condition.  He 
then  went  by  another  train  to  Vandeventer 
station  in  St.  Louis,  where  he  took  a  street 
car  and  rode  from  thence  to  the  stockyards, 
arriving  there  about  10  o'clock  that  morning. 

There  was  no  delay  in  the  transportation 
of  the  hogs  from  Klrbsvllle  to>the  stockyards, 
but  after  their  arrival  there  on  the  morning 
of  the  10th  of  December,  1918,  they  were  not 
unloaded,  owing  to  the  congested  condition 
at  the  yards,  hereinafter  shown,  until  be- 
tween 4:30- and  6  o'clock  in  the  afternoon. 
As  stated,  when  they  were  unloaded,  nine  of 
plaintlfTs  hogs  wr<re  dead;  but  none  of  the 
other  hogs  In  the  shipment  were  affected  in 
any  way,  though  they  were  commingled  with 
plaintUTs  hogs  and  had  been  subjected  to  the 
same  conditions. 

According  to  the  evidence  offered  in  plain- 
tUTs behalf,  there  was  a  great  congestion  of 
hogs  at  the  stockyards.  Eschman  says  when 
be  got  to  the  yards  he  "found  a  large  conges- 
tion of  hogs.  There  was  lots  of  stock  there. 
They  were  unloading  car  after  car  all  that 
day."  He  further  testified  they  seemed  to 
be  unloading  stock  all  that  day  as  f&st  as  they 
could ;  and  that  as  fast  as  one  train  was  un- 
loaded, another  palled  up  to  the  chutes  and 
was  unloaded. 

Deftodanf  fl  evldaice  shows  that  on  the  day 
plaintiff's  hogs  came  to  the  stockyards,  em- 
bargoes were  in  force  at  other  stockyards 
against  receiving  bogs,  and  a  vast  number  of 
hogs  were  sent  to  the  National  Stockyards, 
so  that  it  also  was  finally  compelled  to  issue 
an  embargo  against  the  receipt  of  other  hogs, 
and  on  said  day  the  number  of  bogs  received 
at  the  stockyards  was  far  beyond  the  capac- 
ity of  the  yards.  In  fact,  so  large  was  the 
number  that  11,000  hogs  which  were  receiv- 
ed found  no  sale  and  therefore  had  to  be 
held  over  until  the  next  day.  It  was  fur- 
ther shown  that  the  yards  were  busily  engag- 
ed all  day  unloading  cars  as  fast  as  they 
could  find  room  at  the  vmloadlng  chutes, 
each  train  being  received  when  its  turn  came, 
and  plaintiff's  hogs  were  therefore  not  un- 
loaded, and  could  not  have  been  unloaded, 
until  late  in  the  afternoon.  As  this  con- 
gested condition  of  affairs  appears  from  the 
evidence  on  both  sides,  it  is  a  matter  that 
must  be  accepted  as  being  conclusively  es- 
tablished. 

The  chief  veterinarian  of  the  yards  held 
a  itost  mortem  examination  on  eadi  hog  that 
was  dead,  as  was  his  duty  to  do  upon  every 
dead  animal  removed  from  shipments  arriv- 
ing at  the  yards.  He  testified  for  defendant, 
and  according  to  his  evidence  his  post  mor- 
tem examination  showed  that  each  of  plain- 
tifTs  hogs  died  of  pneumonia;  that  the 
disease  bad  existed  from  at  least  36  to  48 
hours  prior  to  their  death ;  that  In  the  earlier 
stages  of  the  disease  it  could  exist  and  yet  no 


signs  thereof  manifest  itself  to  the  observa- 
tion of  even  one  used  to  handling  and  rear- 
ing bogs ;  and  that  in  his  opinion  it  was  im- 
possible for  these  hogs  to  have  contracted 
pneumonia  after  they  were  loaded  on  De- 
cember 0th  and  die  therefrom  at  the  time 
they  did.  He  also  testified  that  the  bogs 
showed  no  signs  of  violence  or  physical  in- 
Jury  whatever.  Plaintiff  offered  no  evidence 
to  controvert  or  meet  the  veterinarian's  testi- 
mony in  any  way,  and  offered  no  evidence  as 
to  the  condition  the  hogs  were  in  when  re- 
ceived at  the  yards,  except  merely  that  the 
nine  were  dead. 

[1 , 2]  Under  the  foregoing  state  of  facts, 
can  there  be  any  recovery?  The  shipment 
was  interstate,  and  liability  is  governed  and 
controlled  by -the  rules  of  decision  in  the 
federal  courts.  7tae  fact  that  the  petition 
does  not  charge  negligence,  but  declares  only 
upon  the  defendant's  common-law  liability  as 
a  carrier,  cannot  change  the  ultimate  ques- 
tion of  liability  growing  out  of  the  evidence 
as  it  exists.  It  may  be  true  that,  in  an  In- 
terstate case,  a  cause  of  action  can  be  stated 
In  a  petition  based  merely  on  the  defend- 
ant carrier's  common-law  liability.  Cudaby 
Packing  Co.  v.  Atchison,  etc.,  R.  Co.,  193  Mo. 
App.  B72,  578,  187  S.  W.  149;  Collins  v.  Den- 
ver, etc.,  K.  Co,  181  Mo.  App.  213,  167  S.  W. 
1178.  But,  as  we  understand  it,  all  that  is 
accomplished  by  such  a  pleading  is  to  enable 
a  plaintiff  to  make  a  prima  fade  case  with- 
out a£3rmatlvely  showing  how  the  shipment 
was  damaged.  If,  however,  when  the  evi- 
dence is  all  in,  there  is  either  no  presumi)- 
tion  against  the  carrier,  or  it  is  manifest  that 
the  loss  was  not  influenced,  affected,  or 
brought  about  in  any  way  by  any  failure  of 
the  carrier  to  perform  his  or  its  public  duty, 
then  there  can  be  no  liability.  The  Carmack 
Amendment  (U.  S.  Comp.  St.  SS  8604a,  8604aa) 
did  not  create  an  absolute  liability  for  every 
loss,  damage,  or  injury  from  any  and  every 
cause,  for  that  "would  be  to  make  .■'ucb  a 
carrier  an  absolute  insurer  and  liable  for  un- 
avoidable loss  or  damage  though  due  to  un- 
controllable forces."  Adams,  etc.,  Co.  v.  Cro- 
ninger,  226  17.  S.  491,  606,  33  Sup.  Ct  148, 152 
(67  L.  Ed.  314,  44  li.  R.  A.  [N.  S.]  267). 

[3]  This  Shipment,  it  must  be  remembered, 
was  one  of  live  stock,  and  under  the  common- 
law  rule.  If  the  property  transported  was 
damaged  by  reason  of  its  inherent  nature  or 
infirmity,  and  without  fault  on  the  part  of 
the  carrier,  the  latter  was  not  liable,  all  of 
which  is  peculiarly  applicable  to  live  stock 
because  of  their  vitality,  natural  infirmities, 
and  inherent  propensities. 

[4]  Although  the  position  declares  mere- 
ly on  the  carrier's  common-law  liability, 
plaintiff  seems  to  have  felt  that  it  wa^  in- 
cumbent upon  him  to  show  some  default  or 
neglect  on  the  part  of  the  carrier,  for  he  In- 
troduced evidence  tending  to  show  that  the 
usual  time  for  arrival  and  unloading  at  the 
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stockyards  of  a  shipment  leaving  KlrksviUe 
at  the  hour  this  one  did  was  around  10:30 
the  next  morning,  whereas  this  one  was  not 
Unloaded  until  4:30  or  5  o'clock  in  the  after- 
noon. 

But  as  to  this  delay  the  evidence,  as  here- 
tofore shown,  concluslrely  establishes  that  it 
was  not  due  to  negligence  or  fault  of  the 
Wabash,  the  initial  carrier,  or  of  the  terminal 
railroad  that  took*  the  hogs  to  the  stockyards. 
Hence  the  carrier  cannot  be  charged  with 
this  delay,  since  it  was  brought  about  by  a 
cause  wholly  beyond  Its  control.  Miller  v. 
Qulncy,  etc.,  R.  Co.,  205  Mo.  App.  463,  470, 
225  S.  W.  116. 

Aside  from  this  delay,  for  which  the  car- 
rier was  in  no  way  to  blame,  not  only  is  there 
no  evidence  tending  to  show  a  failure  of  the 
carrier  to  perform  its  public  duty,  but  there 
Is  none  raising  an  implication  that  it  so  fall- 
ed.  On  the  contrary,  the  evidence  is  that  it 
performed  its  duty  in  all  respects  save  one, 
and  its  failure  in  that  respect  was  because  of 
conditions  over  which  it  had  no  control  and 
for  Whidi  it  was  not  responsible. 

[S,  6]  In  addition  to  this,  the  defendant's 
evidence,  not  attacked  or  Impugned  in  any 
way,  showed  that  the  hogs  were  not  injured 
or  hurt  by  physical  violence  in  any  way,  but 
died  from  the  disease  of  pneumonia.  And 
the  mere  fact  that  an  animal,  apparently 
sound  when  delivered  for  shipment,  arrives 
at  its  destination  sick  with  pneumonia, 
should  not  raise  the  presumption  that  the 
carrier  had  been  guilty  of  negligence  whidi 
caused  It  4  R.  C.  Ia  963.  We  need  not  go 
into  what  would  l>e  the  presumption  if  the 
proof  were  "merely"  that  the  hogs  were  de- 
livered to  the  carrier  in  an  apparently  sound 
condition  but  that  nine  of  them  were  dead 
when  the  carrier  delivered  the  hogs  at  des- 
tination, for  the  evidence  does  not  present  the 
case  on  such  bare  proof.  The  case  does  not 
present  a  situation  from  which  a  presumption 
arises  that  there  was  any  failure  of  the  car- 
rier to  perform  its  duty.  Whether  the  hogs 
had  pneumonia  when  they  started,  or  con- 
tracted it  afterwards  while  in  transit,  can 
make  no  difference,  since  there  is  no  evidence 
tending  to  show  or  to  even  raise  nn  implica- 
tion that  it  arose  through  any  caipability  or 
default  on  the  part  of  the  carrier  rather  than 
through  the  inherent  weakness  or  physical 
Infirmity  of  the  animals.  As  to  the  delay  in 
unloading  the  bogs,  the  causes  producing  It, 
and  that  the  carrier  was  wholly  without 
fault,  appear  from  the  evidence  on  both  sides. 

Therefore,  regardless  of  any  question  of 
whether,  In  an  interstate  shipment  of  live 
stock,  plaintiff  should  have  pleaded  negli- 
gence on  the  part  of  defendant,  in  order  to 
make  a  case  under  the  federal  statute,  we 
think  plaintiff  is  not  entitled  to  recover. 

The  Judgment  Is  accordingly  reversed. 

The  other  Judges  concur. 


COMMERCE  TRUST  CO.  v.  SYNDICATE 
LOTCO.  etal.    (No.  14071.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
July  7,   1921.) 

1.  Coart*  «3>23l  (23)— Constltutloaal  questlea. 
held  not  properly  raised  below. 

Agreed  8tat»ment  of  facts,  merely  taking 
the  place  of  evidence  in  the  case,  did  not  ob- 
viate the  necessity  for  invoking  the  constitution 
in  the  answer,  if  a  constitutional  question  was 
involved,  so  that  defendant  conid  contend  that 
a  city  charter  provision  involved  violated  a  con- 
stitutional provision. 

2.  Taxation  <s=>509— Lien  of  state  paramount. 

The  lien  of  the  state  for  its  taxes  is  para- 
mount to  all  other  liens,  whether  prior  or  sub- 
sequent. 

3.  Courts  «=923l(6)— A  eaatentioa  held  ta 
raise  constitutional  question,  of  which  appel- 
late court  had  no  Jurisdiction. 

A  point  that  city  charter  provision  making 
a  lien  for  tax  bills  superior  to  that  for  general 
taxes  was  contrary  to  tlie  general  scheme  of 
collecting  and  assessing  land  taxes,  as  shown 
by  Rev.  St  1919,  §§  12757,  12964,  12965,  and 
would  be  inoperative  for  that  reason,  involves  a 
constitutional  question,  for  the  decision  ot 
wliich  the  appellate  court  has  no  Jurisdiction, 
involving  the  construction  of  Const  art  0,  f 
16. 

4.  Conrts  «=a23l  (22)— Coastttwtlonal  question, 
held  In  case  before  decision  in  appellate 
court. 

Where  precedence  of  lien  of  tax  bills  undee 

defendanl's  title  acquired  under  tax  sale  was 
denied  and  attacked  from  the  start,  a  constitu- 
tional question  was  involved,  where  precedence 
was  claimed  under  a  city  charter  provision, 
wliicli  provided  that  there  should  be  such  pre- 
cedence, and  defendant  cannot  contend  that 
there  was  no  need  to  raise  a  constitutional 
question,  until  the  opinion  of  the  appellate 
court  on  appeal  determined  that  plaintiff's  lien 
should  take  precedence,  and  that  tlie  question 
of  the  constitutionality  of  the  charter  provision 
should  be  considered,  though  not  raised  in  terms 
below. 

Appeal  from  Circuit  Ck>urt  Jackson  Coun. 
ty;  O.  A.  Lucas,  Judge. 

On  motion  for  rehearing  and  to  transfer. 
Motions  overruled,  and  former  opinion  ad- 
hered to. 

For  former  (pinion,  see  232  8.  W.  1066. 

Joseph  Johnson,  of  Kansas  City,  for  ap- 
pellant 

B.  C.  Howard  and  Wm.  D.  Bush,  both  of 
Kansas  City,  for  respondent 

TRIMBLE,  P.  J.  The  ta.T  bills  sought  to 
be  enforced  herein  were  issued  by  Kansas 
City  on  December  28,  1916,  being  upon  spe- 
cial assessments  for  local  street  Improve- 
ments. Appellant  Johnson's  title  is  derived 
through  two  tar  deeds,  executed  by  the  city 
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to  him  on  December  4,  1S19,  under  two  sales 
of  the  property  for  general  city  taxes,  one 
sale  being  for  the  taxes  of  the  years  1910 
to  1913,  both  Inclusive,  a^d  the  other  for 
the  taxes  of  1914  to  1919,  both  Inclnslve,  all 
of  which  Jolinson  paid,  as  also  the  general 
taxes  for  the  succeeding  years.  The  suit  to 
enforce  the  tax  bills  was  filed  June  24, 1920. 
The  trial  court  enforced  them  as  a  first  Uen 
on  the  property,  thereby  making  the  lien  of 
the  tax  bills  superior  to  the  title  of  appel- 
lant Johnson.  The  question  is  whether 
Johnson's  tiUe,  having  been  obtained  from 
the  Uen  for  general  city  taxes,  should  be 
made  subordinate  to  the  lien  of  the  tax  bills 
for  local  street  improvements? 

The  question  turns  upon  the  constructi<m 
and  effect  to  be  given  that  clause  In  section 
39,  art  5,  of  the  City  Charter,  relative-  to 
the  tax  deed  to  be  executed  to  the  purchaser 
at  a  sale  for  delinquent  general  dty  taxes 
which  reads  as  follows: 

"Which  deed  shall  vest  in  the  grantee  an  ab- 
solute estate  in  fee  simple  in  the  real  property 
described  therein,  and  shall  convey  all  the 
right,  title  and  estate  of  the  former  owner  or 
owners,  free  from  any  and  all  incumbrances  of 
whatsoever  kind  or  nature,  aubjeot,  howtfoer, 
to  aU  unpaid  state,  coonty  and  city  taxes,  gen- 
eral and  special  ta*t»  or  a^sessmerkU  which  are 
a  lien  therecoi." 

One  of  the  contentions  of  api)eUant  was 
that  the  foregoing  clause  does  not  refer  to 
nor  include  special  assessments  for  local 
street  Improvements,  but  has  reference  only 
to  such  taxes  and  assessments  as  are  levied 
for  special  dty  public  purxmses,  sudi  as 
those  for  the  establishment  of  dty  partes,  a 
city  market,  dty  hall,  eta,  all  of  whldi  are 
for  a  special  purpose,  and  therefore  may  be 
denominated  spedal  taxes  or  assessments, 
and  yet  they  nevertheless  partake  so  far  of 
the  nature  and  Importance  of  general  taxes, 
whidi  are  for  the  support  of  the  dty  govern- 
ment, as  that  they  could  well  be  made  and 
declared  to  be  taxes  of  equal  rank  and  valid- 
ity as  those  for  general  dty  revenue  purpos- 
es, but  which  Is  not  accorded  to  special  as- 
sessments for  local  street  improvements. 

Judge  Bland's  opinion,  however,  construes 
the  above  clause  of  the  charter  against  such 
contenticm  and  holds  that  the  dause  does  In- 
dude  the  latter.  Having  thus  construed  the 
said  clause  of  the  charter,  the  opinion  then 
dismisses  the  question  of  the  validity  of  said 
clause,  namely,  whether  such  clause  con- 
forms to  the  Constitution  and  statutes  of 
tlie  8tate>  by  saying  that  such  is  a  constitu- 
tional question  which  appellant  did  not 
raise  in  time. 

Appellant  complains  of  this,  and  says  that, 
as  the  case  was  submitted  on  an  agreed 
statement  of  facts,  the  question  of  whether 
the  charter  dause  conformed  to  the  Consti- 
tutiou  and  statutes  of  the  state  was  in  tlie 
ease  flrom  the  start ;  that  anyway  It  is  not  a 


question  of  the  construction  of  the  (consti- 
tution, but  of  the  dty  charter,  and  whether 
it  is  to  be  made  to  conform  to  the  state  laws 
or  not ;  and  that  the  need  for  the  Invocation 
of  the  Constitution  did  not  arise  untU  the 
opinion  above  mentioned  refused  to  go  into 
the  question  on  that  ground. 

[1]  There  is  ho  question  but  that  appel- 
lant in  this  court  attacks  the  validity  as 
well  as  the  meaning  of  the  charter  clause. 
But  the  case  as  pleaded  in  the  petition  was 
the  ordinary  proceeding  to  enforce  the  lien 
of  the  tilx  bills,  and  the  answer  of  appellant 
did  not  Invoke  the  Constitution,  nor  did  he 
"put  his  finger"  on  any  spedflc  provision 
thereof  daimed  to  have  been  violated,  and 
on  which  violation  he  relied  for  a  defense. 
The  agreed  statement  of  facts,  as  we  under- 
stand it,  merely  took  the  place  of  evidence  in 
the  case,  and  did  not  obviate  the  necessity  of 
invoking  the  Constitution,  if  a  constitutional 
question  is  involved  in  the  appellant's  con- 
tention that  his  title  is  superior  to  the  Uen 
of  the  tax  bills.  W»  have  been  cited  to  no 
case  where  an  agreed  statement  of  facts  ob- 
viated the  necessity  of  raising  the  constitu- 
tional question  at  the  earliest  possible  mo- 
ment 

In  the  absence  of  any  statutory  provision 
to  the  contrary,  it  is  generally  hdd  that  the 
lien  for  general  taxes  takes  precedence  over 
a  lien  for  a  special  assessment  Mi&souri. 
etc.,  Co.  V.  Burri,  216  S.  W.  570;  Ballard 
V.  Way,  34  Wash.  116,  122,  74  Pac.  1067,  101 
Am.  St  Rep.  993;  McMillan  v.  Tacoma,  26 
Wash.  358,  67  Paa  68;  White  v.  Knowlton, 
84  Minn.  141,  86  N.  W.  755 ;  White  v.  Thom- 
as, 91  Minn.  395,  98  M.  W.  101.  In  all  of 
these  cases  there  was  no  statutory  provision 
to  the  contrary,  and  in  some  of  them  there 
were  provisions  which  Impliedly  authorized 
such  ruling.  In  Minnesota,  since  1905,  there 
Is  a  statute  which  provides  that  the  lien  of 
a  spedal  assessment  for  a  local  improvement 
In  cities  containing  a  certain  population 
shall  be  of  equal  rank  with  the  lien  of  the 
state  for  taxes,  and  under  that  statute  the 
purcha.ser  at  the  foreclosure  of  the  state's 
lien  for  taxes  takes  the  property  subject  to 
the  lien  of  the  spedal  assessment  (iould 
V.  St.  Paul,  110  Minn.  324,  125  N.  W.  273. 

In  Excelsior  Springs  v.  Henry,  99  Mo. 
App.  450,  73  S.  W.  944,  this  court  htid  that 
a  tax  sale  in  1897  for  the  delinquent  state 
and  county  taxes  of,  1890  did  not  affect  the 
lien  of  a  special  assessment  which  attached 
in  1894. 

In  Dougherty  v.  Henarie,  47  Cal.  9,  it  was 
held,  under  a  section  of  the  revenue  law  of 
that  state,  that  a  purchaser  at  a  sale  for  state 
and  county  taxes  took  the  same  free  from  a 
prior  lien  for  a  special  assessment 

In  McCoUum  v.  Uhl,  128  Ind.  304,  308,  27 
N.  E.  162,  725,  It  was  held,  without  refer- 
ence to  any  statute,  and  apparently  on  gen- 
eral principles,  that  the  Uen  of  the  state  for 
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taxes  Is  paramonnt  and  superior  to  the  lien 
of  an  assessment  for  a  ditch,  but  that,  as  no 
attempt  had  been  made  to  foreclose  the  ditch 
lien  at  the  time  the  state's  lien  was  fore- 
closed, the  purchaser  took  the  land  subject 
to  the  assessmoit  Hen. 

In  Indianapolis  v.  City  Bond  C!o.,  42  Ind. 
App.  470,  84  N.  E.  20,  It  was  held  that  a  tax. 
sale  and  the  execution  of  a  deed  thereunder 
did  not  destroy  the  Hen  of  a  special  assess- 
ment as  the  effect  of  the  statute  giving  an 
absolute  estate  in  fee  simple  merely  defined 
the  quality  of  the  estate  and  did  not  release 
It  from  valid  liens. 

In  Harrington  v.  Valley  Savings  Bank,  119 
Iowa,  312,  93  N.  W.  847,  the  special  assess- 
ment became  a  Hen  from  the  commencement 
of  the  work,  and  therefore  such  Hen  had  not 
attached,  and  it  was  held  that  a  purchaser 
at  a  sale  of  land  for  ordinary  taxes  took  the 
title  free  from  the  Hen  of  a  special  assess- 
ment which  had  not  attached  at  the  time  of 
the  sale. 

In  Fitzgerald  v.  Sioux  City,  125  Iowa,  396, 
101  N.  W.  268,  It  was  held  that  a  purchaser 
at  a  tax  sale  took  the  property  free  of  the 
Hen  of  certain  assessments  for  street '  im- 
provements; but  in  that  case  the  sale  was 
for  both  city  and  county  taxes,  including  the 
special  assessments,  and  the  city  accei>ted  Its 
pro  rata  share  of  the  purchase  price  paid, 
and  could  not  thereafter  claim  that  this  was 
merely  a  credit  on  such  taxes. 

In  the  case  at  bar,  the  only  provision 
which  authorizes  the  subjection  of  the  title 
of  the  purchaser  at  a  general  tax  sale  to  the 
lien  of  the  special  improvements  is  the  char- 
ter provision  herdnalwve  quoted.  But  appel- 
lant contends  that  such  provision  is  invalid, 
and  be  urges  that  the  decision  of  the  ques- 
tion whether  it  is  invalid  does  not  Involve 
the  decision  of  a  constitutional  question,  but 
merely  a  construction  of  the  charter,  and 
whether  It  conforms  to  the  statutes  and  laws 
of  the  state  as  intei^reted  by  the  Supreme 
Coiut.  The  contention  that  the  charter 
clause  Is  InvaUd  rests  upon  the  following: 

[2, 3]  The  statute  gives  the  state  a  Hen  for 
all  taxes,  which 'shall  continue  and  be  en- 
forced until  they' are  fully  paid  or  the  land 
sold  therefor.  Section  12757,  R.  S.  1919. 
And  under  section  12964,  R.  S.  1919,  a  Hen 
Is  created  on  all  real  property  for  city  taxes 
"the  tame  as  for  state  and  county  taxes." 
And  section  12965,  B.  S.  1919,  gives  the  dty 
the  same  lien  for  Its  general  taxes  ais  the 
state  has ;  and  under  section  19  of  articles  of 
the  City  Charter,  general  city  taxes  upon  real 
property  are  declared  to  be  a  perpetual  lien 
thereon  against  all  persons.  The  lien  of  the 
state  for  Its  taxes  is  paramount  to  all  other 
liens,  whether  prior  or  subsequent.  Stafford 
V.  Flier,  82  Mo.  393 ;  Fleckensteln  r.  Baztor, 
114  Mo.  493,  21  S.  W.  852;  Meriwether  v. 
Overly,  228  Mo.  218,  250,  129  S.  W.  1;  Morey, 
etc  Co.  y.  St  Louis,  etc.,  Ice  Blnk  Co.,  242 


Mo.  241,  264,  146  S.  W.  1142,  40  I..  R.  A. 

(N.  S.)  U9,  Ann.  Oas.  1913C,  1200;  Brown  v. 
Brown,  124  Mo.  79,  27  S.  W.  652;  WiHlams 
V.  Hudson,  93  Mo.  524,  6  S.  W.  261;  Gitchell 
V.  Kreldler,  84  Mo.  472;  section  12929,  R.  S. 
1919. 

Aside  from  the  question  ot  whether,  in  all 
of  the  cases,  the  "other  liens"  referred  to 
are  merely  liens  by  private  contract,  and 
not  Hens  arising  from  governmental  exer- 
cise of  the  taxing  power  stiU  there  are  no 
cases,  of  which  we  are  aware,  where  the  Su- 
preme Court  said  this  of  two  governmental 
liens  in  which  there  was  a.  statutory  pro- 
vision such  as  the  charter  clause  above  re- 
ferred to.  So  that  appellant's  contention  that 
the  said  charter  clause  is  Invalid  does  not 
rest  alone  on  the  fact  that  the  statutes  have 
given  the  city  the  same  lien  for  the  general 
taxes  as  the  state  has,  but  upon  the  further 
fact,  and  in  the  last  analysis  chiefly  upon  tbe 
fact,  that  the  last  two  lines  of  section  16, 
art  9,  of  the  Constitution  says  the  dty 
charter  "shall  always  be  In  harmony  with 
and  subject  to  the  Constitution  and  laws  of 
the  state."  In  other  words,  the  grround  up- 
on which  appeUant  claims  the  charter  clause 
Is  InvaUd  is  that  It  violates  this  provision  of 
tbe  Constitution,  and  we  are  asked  to  de- 
clare its  invalidity  on  that  ground. 

We  think  a  decision  of  that  matter  in- 
volves a  constitutional  question.  If  the 
aforesaid  chai>ter  clause  were  a  statute,  the 
question  of  its  constitutlonaHty  would  un- 
doubtedly be  a  constitutional  questl<«.  And 
it  would  seem  that  a  provision  of  the  charter 
would  have  In  this  regard,  at  least  the  dig- 
nity and  rank  of  a  statute.-  For  the  power  to 
frame  the  charter  emanates  from  the  Con- 
stitution, and  the  power  df  taxation,  wbldi 
otherwise  is  vested  exclusively  In  the  Legis- 
lature, is  also  omferred  upon  the  municipal- 
ity as  an  essential  attri'bute  for  the  purpose 
of  Its  existence.  United  States  v.  New  Or- 
leans, 98  U.  S.  381,  395,  25  L.  Ed.  225.  The 
Legislature  has  given  the  munldpaUty  the 
same  lien  for  its  taxes  as  the  state  has  for 
its  own  taxes;  but,  so  far  as  we  are  aware. 
It  has  never  forbidden  the  city  If  it  diooses, 
through  itv  charter,  to  subordinate  the  title 
of  a  purchaser,  at  a-  sale  of  land  for  Its  gen- 
eral dty  taxes,  to  the  Hen  of  special  im- 
provements assessed  at  the  time  of  such  pur- 
chase. And  the  only  provision  where  it  is 
claimed  such  power  is  denied  is  in  the  Con- 
stitution. So  that  manifestly,  the  ques- 
tion of  whether  the  charter  clause  is  InvaHd, 
is  a  constitutional  question.  State  ex  rel.  v. 
Smitli,  152  Mo.  444,  448,  54  S.  W.  218.  But 
as  appellant  did  not  choose  to  raise  It  in  any 
manner  in  his  answer.  It  is  not  in  the  case. 
Sheets  v.  Iowa  State  Ins.  Co.,  226  M&  613, 
618,  126  S.  W.  413. 

[4]  As  to  the  point  that  there  was  no  con- 
stitutional question  in  the  case  until  Judge 
Bland's  opinion  created  that  situation,  and 
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therefore  appeQant  had  no  need  to  raise  a 
constitutional  question  until  the  opinion  did, 
we  desire  to  say  that  the  precedence  ot  the 
lien  of  the  tax  bills  over  defendant's  title 
was  denied  and  attacked  from  the  start,  but 
no  constitutional  point  was  raised,  as  la  re- 
quired before  it  Is  properly  in  the  case.  The 
dedslon  or  conclusion  reached  under  Judge 
Bland's  opinion  was  not  based  on  a  decision 
of  such  consUtational  question.  It  was  found- 
ed upon  the  wording  of  the  diarter,  and,  its 
constitutionality  not  being  properly  raised, 
no  such  question  was  in  the  case.  The  deci- 
sion is  not  like  that  referred  to  by,  the  case 
of  State  ex  rel.  v.  Smith,  162  Mo.  444,  64  S. 
W.  218,  for  there  the  decision  of  the  Ck>urt  of 
Appeals  referred  to  was  reached'  by  the  Court 
of  Appeals  deciding  a  constitutional  question. 
Ot  course,  it  had  no  Jurisdiction  to  do  this, 
and  since  its  conclusion  oould  be  reached  on- 
ly by  the  decision  of  a  constitutional  ques^ 
tion,  the  case  should  have  been  certified  to 
the  Supreme  Court,  whether  the  constitution- 
al question  had  been  raised  by  the  litigants 
or  not  But  that  Is  not  the  case  at  bar,  and, 
since  the  constitutional  question  was  not 
raised,  it  is  not  in  the  case.  This  answers 
the  contention  that  the  cause  should  be 
transferred  to  the  Supreme  Court,  for  the  Su- 
preme Court  will  not  consider  the  constitu- 
tionality of  a  statute,  where  the  question  is 
not  raised  on  the  record  as  prescribed  by  the 
t^onstittttioo.  Holland  t.  De  Priest,  180  Mo. 
89,  31  S.  W.  828. 

It  follows,  from  what  has  been  said,  that 
the  motion  for  rehearing  and  also  the  motion 
to  transfer  should'  be  overruled;  and  it  is 
so  ordered. 

The  other  Judges  concur. 


ROSSER  V.  CITY  OF  FAYETTE  et  aL 
(No.  13756.) 

(Kansas  CSty  Conrt  of  Appeals.    Missouri. 
Dec.  5,  1921.) 

Eleetriclty  «=>  1 8  (3)— Telephone  Una  naa  heltf 
eontrimitorily  aegtlgeBt  la  law. 
A  telephone  lineman  who  knew  that  an  elec- 
tric light  wire  a  little  above  the  telephone  wire 
which  he  was  to  repair  and  on  the  same  pole 
was  uninsulated,  and  who  had  been  instructed 
by  his  employer  to  request  the  light  current  to 
be  shut  off  if  he  had  to  work  in  proximity  there- 
to, was  contribntorily  negligent  as  a' matter  of 
law  in  going  to  work  on  the  telephone  line  with- 
out requesting  the  electric  light  current  to' be 
shut  off  and  in  working  with  one  leg  over  a 
grounded  telephone  wire  while  his  bead  was  in 
dose  proximity  to  the  electric  light  wire. 

Appeal  from  Circuit  Court,  Cole  Ck)unty; 
J.  O.  Slate,  Judge. 

"Not  to  be  offldaUy  published." 


Action  by  Ollle  V.  Rosser  against  the  City 
of  Fayettei  and  another.  Judgment  for  plain- 
tiff, and  the  named  defendant  appeals.  Be- 
versed. 

A.  T.  Dumm,  of  Jefferson  City,  and  Richard 
K.  Bridges,  of  Fayette,  for  appellant. 

Arthur  Bruton,  of  Centralla,  and  Don  C. 
Carter,  of  Sturgeon,  for  respondent. 

ARNOLD,  J.  This  Is  a  suit  in  damages 
for  the  death  of  plaintiff's  husband.  Deceas- 
ed was  an  experienced  electrician,  and  at  the 
time  of  his  death  was  in  the  employ  of  the 
Southwest  Bell  Telephone  Company  in  Fay- 
ette, Mo.  This  company  maintained  a  line  ' 
of  poles  along  the  east  side  of  Church  street 
in  said  city,  upon  which  was  strung  a  cable 
in  which  were  Incased  200  telephone  wires. 
This  cable  was  suspended  from  a  messenger 
wire  strung  upon  the  poles  and  attached 
thereto. 

The  pole  upon  which  deceased  was  working 
at  the  tlmei  of  the  injury  which  resulted  in 
his  death  carried  a  cross-arm  sustaining  four 
electric  light  wires.  The  wire  with  which 
he  came  in  contact  was  a  service  wire  oper- 
ating 24  hours  a  day,  carrying  a  charge  ol 
2,800  volts  of  electricity,  and  was  located 
27  Inches  above  the  Celephone  messenger 
wire.  These  light  wires  were  owneid  by  the 
defendant  city  and  had  been  leased  to  defend- 
ant John  B.  Bell.  They  were  part  of  the 
complete  electric  light  system  in  the  dty  of 
Fayette.  The  plant  had  been  operated  for  a 
great  many  years,  and  the  insulation  of  Its 
transmission  wires  had  been  permitted  to 
become  in  a  very  bad  condition,  practically 
uninsulated. 

Shortly  before  the  injury  In  question  trou- 
ble developed  in  some  of  the  wires  of  the  tele- 
phone company,  said  wires  becoming  crossed, 
somewhere  along  the  cable  system.  One  Hen- 
drlz,  a  fellow  workman  of  deceased,  had  lo- 
cated the  trouble  about  18  Inches  or  2  feet 
from  the  pole  In  question.  Deiceased  ascend- 
ed the  pole,  having  upon  his  bead  at  the 
time  a  metal  baud  which  held  the  receivers  to 
his  ears,  and  this  apparatus  was  attached  to 
a  sounder  by  a  long  cord  running  from  it  to 
the  receivers,  the  whole  being  used  to  locate 
the  point  of  trouble  In  the  cable. 

It  was  the  purpose  of  deceased  to  make  a 
sound  test  to  locate  definitely  the  trouble,  and 
in  doing  this  he  "sounded"  the  cable  near 
said  pole  and  for  some  distance  out  from  It. 
He  was  standing  on  the  Iron  step  of  the  pole, 
and,  It  being  inconvenient  for  him  while  so 
standing  to  sound  the  wires  very  far  from 
the  pole,  and  desiring  to  sound  them  farther 
out,  he  threw  his  left  leg  over  the  messenger 
wire,  at  the  same  time  bracing  himself  with 
the  right  foot  against  the  pole,  and  then 
leaned  forward  and  out  to  sound  the  cable. 
While  in  this  position,  in  some  way,  deceased 
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brought  the  metal  band  on  his  head  in  con- 
tact wtlh  the  electric  light  wire  and  recelred 
an  electric  shodc  from  which  be  died  within 
three  days. 

Witness  Hendrlx  testified  that  he  supposed 
that  In  getting  back  to  the  pole  deceased 
reached  up  and  took  hold  of  the  cross-arm 
supporting  the  electric  light  wire,  and  thus 
brought  his  head  under  that  wire.  The  mes- 
senger wife  was  "grounded,"  and  when  the 
metal  band  came  in  contact  with  the  unin- 
sulated live  wire  the  death-dealing  current 
passed  through  the  body  of  deceased.  After 
the  accident  hair  was  found  on  the  electric 
light  wire  10  Inches  from  the  pole,  tending  to 
show  that  it  was  at  this  point  that  the  metal 
band  on  decedent's  bead  had  come  In  con- 
tact with  the  wire.  The  insulation  was  en- 
tirely off  the  electric  light  wire  for  a  space 
of  5  or  6  feet  from  the  pole. 

Hendrlx,  who  was  plalntllTs  witness,  tes- 
tified that  two  or  three  days  prior  to  the  in- 
jury he  and  the  deceased  talked  of  the  close 
proximity  of  the  light  wire  to  the  cable  along 
the  two  systems.  Two  or  three  of  the  wires 
at  the  point  of  the  injury  bad  been  bare  of 
Insulation  for  over  eleven  years.  Tbe  tele- 
phone company  had  issued  a  warning  to  its 
employes  to  use  care  in  aerial  work  where 
light  and  power  wires  were  present  and  to 
do  their  own  inspecting  of  such  wires  and 
determine  for  themselves  whether  it  would 
be  safe  for  them  to  proceed  with  their  work 
in  each  case. 

There  was  an  arrangement  between  the 
telephone  and  the  light  companies  that,  at 
tbe  request  of  the  linemen  of  the  telephone 
company,  the  light  company  would  shut  oft 
tbe  current  from  the  wires  when  the  linemen 
were  working;  and  the  manager  of  the  light 
company  had  accordingly  Instructed  the  de- 
ceased to  have  the  light  company  cat  off  the 
current  when  he  was  working  near  the  light 
wires.  The  testimony  tends  to  show  that  de- 
ceased frequently  had  made  such  requests 
and  they  had  been  complied  with.  The  man- 
ager of  the  light  company  testified  that  he 
told  the  deceased  as  he  was  going  to  the  pole 
in  question  that  "there's  hot  stuff  down 
there,"  but  that  deceased  bad  made  no  re- 
quest that  the  current  be  cut  off. 

Deceased  had  been  employed  by  the  tele- 
phone company  in  Fayette  for  a  period  of  six 
years  and  was  their  chief  lineman.  The  tes- 
timony shows  that  he  was  familiar  with  the 
condition  of  tbe  wires  there  and  must  have 
known  that  the  light  wires  carried  a  higb 
voltage  and  that  the  insulation  was  in  bad 
condition  over  the  entire  system. 

The  city  of  Fayette,  on  the  date  of  dece- 
dent's injury,  was,  and  for  a  long  time  prior 
thereto  had  been,  a  city  of  the  fourth  class, 
and,  as  such  corporation,  owned  the  electric 
light  plant  In  said  city,  consisting  of  a  power 
house  equipped  with  machinery  for  generat- 
ing electricity,  and,  as  part  of  said  system. 


maintained  a  line  of  poles,  wires,  and  trans- 
formers for  the  transmission  of  the  electrici- 
ty so  generated  to  the  consumers.  These 
wires  had  been  in  service  a  great  many  years, 
and  the  insulation  covering  them  was  de- 
fective and  at  many  points  entirely  gone. 

On  October  7, 1907,  tbe  said  city  leased  its 
electric  light  plant  and  distribution  system  to 
one  John  B.  Bell,  who  operated  the  same  as 
a  private  business  enterprise  from  said  date 
up  to  and  induding  tbei  7th  day  of  June,  1919, 
tbe  day  Rosser  was  injured. 

Witness  John  B.  Bell,  testified: 

"I  tbink  more  tlian  likely  that  two  out  of 
three  ot  those  wires  was  bare  at  the  time  I 
took  the  lease.    Tbey  have  been  bare  for  years. 

"Q.'And  at  the  time  of  the  accident  and  for 
a  y^ar  Or  more  prior  this  particnlar  wire  was 
a  bare,  naked,  uninsulated  wire?  A.  Yes,  sir; 
it  is  not  customary  to  take  down  wires  because 
the  insulation  gets  off  of  them.  I  do^'t  know 
any  town  that  does  it.  Ton  can  go  around  this 
town  here  and  you  will  find  bare  wires. 
.  "Q.  I  am  just  asking  about  this  condition? 
A.  Yes. 

"Q-  Ton  had  full  knowledge  of  that?  A.  Ob, 
yes;   yes,  sir." 

Tbe  testimony  shows  tbat  after  the  death 
of  plaintiff's  husband,  and  on  July  15,  1919. 
prior  to  the  filing  of  tbe  petition  herein,  the 
plaintiff,  under  a  sickness  and  death  benefit 
plan  in  force  by  said  Southwest  Bell  Tele- 
phone Company,  accepted  from  tbe  said  com- ' 
pany  the  sum  of  $3,390,  which  was  the 
amount  of  the  death  benefits  to  which  Wil- 
liam E.  Rosser  was  entitled  under  said 
sdieme°and  arrangement,  and  in  considera- 
tion of  the  payment  of  said  sum  to  her  by 
the  telephone  company  she  signed  an  agree- 
ment not  to  sue  said  telephone  company  as 
required  by  the  benefit  plan  and  scheme  as 
aforesaid. 

Since  the  trial  and  pending  appeal  the  de- 
fendant John  B.  Bell  has  paid,  and  plaintiff 
has  accepted,  the  sum  of  $3,500  in  full  set- 
tlement and  release  of  said  John  B.  Bell,  as 
operator  of  said  plant  and  system.  This  ap- 
peal, therefore,  is  prosecuted  by  the  city  of 
Fayette  only. 

The  negligence  pleaded  in  the  petTtion  is: 
(a)  That  defendants  allowed  the  light  wires 
to  become  defective  In  insulation  and  to  be 
in  a  dangerous  condition;  and  (b)  that  by 
reason  of  the  neglect  of  defendants  the  said 
wires  "had  been  allowed  to  become  defective 
in  insulation  and  dangerous  to  human  life, 
all  of  which  was  well  known  to  said  defend- 
ant, or  in  the  exercise  of  due  and  proper  at- 
tention and  diligence  In  the  care  thereof 
should  have  been  so  known." 

The  second  amended  separate  answer  of 
the  city  of  Fayette,  upon  which  the  cause 
was  tried,  contained  a  general  denial  and 
plea  of  contributory  negligence.  This  answer 
also  pleaded  that  plaintiff  had  been  paid  the 
sum  of  $3,500  by  the  Southwest  BeU  Tele- 
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pbone  CSompany,  and  that  company  fully  dis- 
charged of  further  liability. 

Plaintiff's  reply  was  a  general  d^ilal  of 
new  matter  pleaded  in  defendant's  second 
amended  answer,  and  spedflcally  denied  that 
plaintiff  had  settled  with  the  tel^hone  com- 
pany as  a  Joint  tort-fea8<»'  with  defendants 
herein,  and  affirmatively  alleged  that  the 
IMyment  of  $3,390  was  under  the  company's 
benefit  plan  of  compensation  of  injuries  to  its 
employes. 

The  cause  went  to  trial  on  a  change  of 
venue  to  Cole  county,  where  the  Jury  re- 
turned a  verdict  for  lAaintiS  in  ttte  sum  of 
$6,000.  Defendants  appealed,  and,  as  stated 
above^  detendant  Bell  has  since  paid  plaintiff 
the  sum  of  $3,500.  At  the  March  term  (last) 
this  court  wrote  an  opinion  in  the  case,  and 
the  cause  is  before  us  now  on  rehearing,  and 
pertains  to  the  Judgment  against  the  city  of 
feayette. 

I'laintlff  urges  that  our  opinion  reversing 
the  Judgment  Is  in  direct  conflict  with  the 
opinion  of  the  Supreme  Ciourt  in  Sudmeyer  v. 
United  Hallways  Go.  of  St  Louis  (Sup.)  228' 
S.  W.  64.  We  do  not  think  so.  In  fact,  we 
conceive  the  facts  In  the  two  cases  to  be  en- 
tirely different.  It  is  said  in  that  case  (228  S. 
W.  loc.  dt  67): 

"Bnt  it  is  said  that  it  was  the  duty  of  de- 
cedent to  inspect  and  repair  the  subfeed  wire, 
as  well  as  the  trolley  wire,  properly,  and  that 
liis  failure  to  inspect  and  ascertain  that  it  was 
uninsulated  or  defectively  insulated,  and  to  re- 
)>air  it,  was  negligence  as  a  matter  of  law. 
We  cannot  agree  to  this  contention.  If  we  con- 
<>ede  that  it  was  his  duty  to  inspect  the  subfeed 
wire  and  to  repair  it,  still  the  evidence  shows 
that  it  would  have  been  as  safe  for  him  to 
handle  it  without  repairing  it,  even  if  he  found 
it  uninsplated,  as  it  was  to  handle  the  bare 
trolley  wire  itself.  Ordinarily  this  would  havfr 
been  safe,  as  he  was  insulated  by  the  repair 
truck,  and  the  evidence  does  not  show  tEat 
the  decedent  bad  any  reason  to  suppose  there 
was  anything  to  make  it  dangerous  to  handle 
the  subfeed  wire,  even  if  uninsulated.  His 
mission  was  to  get  the  trolley  wire  repaired, 
first  of  all,  so  that  the  public  service  in  which 
defendant  was  engaged  might  be  restored  as 
soon  as  possible.  His  conduct  was,  at  most,  a 
question  for  the  jury." 

Again  (228  S.  W.  loc.  dt.  68)  the  Sudmeyer 
opinion  holds:  ' 

"But  it  is  suggested  that  plaintiff's  husband 
may  have  carelessly  placed  or  left  a  strand  of 
wire  on  the  platform  of  the  structure  on  which 
be  was  standing  and  come  in  contact  with  it 
at  the  time  he  touched  the  subfeed  wire,  and 
thus  became  grounded  and  injured.  But,  if  so, 
he  would  simply  have  been  guilty  of  contribu- 
tory negligence.  In  this  state  the  burden  of 
proof  of  contributory  negligence  is  upon  the 


defendant,  whidi  distingnlshe*  some  of  the 
cases  cited  by  learned  counsel  for  appellant, 
notably  the  Bhode  Island  cases,  from  this 
case.  There  is  not  sufficient  evidence  that 
plaintiff's  husband  did  so  carelessly  come  in 
contact  with  any  such  wire  on  said  platform  to 
warrant  us  in  so  declaring  as  a  matter  of  law. 
At  most,  it  was  a  quMttion  for  the  jury." 

In  the  Sudmeyer  Case  the  plaintiff's  hus- 
band was  on  an  insulated  platform,  and 
therefore  he  could  well  believe  be  could  take 
hold  of  or  touch  the  wire  with  impunity.  Not 
so  with  the  deceased  In  this  case.  He  had  no 
such  protection.  He  knew  the  danger.  It  Is 
not  difficult  to  differentiate  that  case  from 
the  one  before  us.  Here  the  question  of  the 
present  duty  of  Rosser  to  discover  that  the 
light  wires  were  uninsulated  and  that  they 
were  In  close  proximity  to  the  messenger 
wire  and  cable  is  eliminated  by  the  fact  of 
deceased's  knowledge  of  the  conditiup.  The 
testimony  of  the  witness  Hendriz  is  that  two 
or  three  days  prior  to  the  date  of  the  accident 
he  and  Rosser  had  discussed  the  proximity 
of  the  light  wire  to  the  t^lepbcme  wires.  The 
manager  of  the  electric  light  plant,  called  as 
a  witness  for  plaintiff,  testifled  on  cross-ex- 
amination that  he  told  Rosser,  as  the  latter 
was  going  to  the  place  In  question,  that  there 
was  "hot  stuff  down  there"  ;  that  Rosser 
made  no  re<luest  that  the  current  be  cut  off, 
although  he  had  previously  had  written  in- 
structions to  do  his  own  inspecting  and  to  re- 
quest the  light  company  to  turn  off  the  cur- 
rent when  he  thought  necessary  for  bis  safe- 
ty. This  testimony  was  not  refuted.  Rosser 
knew  the  condition  of  the  light  wires  In  the 
city  of  Fayette  aud  the  absence  of  insulation 
therefrom.  He  must  also  be  charged  with 
knowing  the  danger  of  putting  his  leg  over 
the  messenger  wire  with  his  head  in  imme- 
diate proximity  to  the  high-tension  electric 
light  wire,  which  he  knew  was  uninsulated, 
and  that  the  messenger  wire,  being  grounded, 
afforded  a  perfect  conduit  for  the  current  to 
pass  through  his  body.  The  testimony  tends 
to  ^how  that  he  knew  these  things,  or  that 
they  would  have  been  apparent  to  him  on  the 
sll^test  Inspection. 

We  hold,  therefore,  that  Rosser  was  guilty 
of  contributory  negligence  as  a  matter  of  law 
in  permitting  his  head  unnecessarily  to  come 
In  contact  with  the  deadly  light  wire,  without 
exercising  the  precautions  that  were  at  hand 
for  his  own  safety.  Gelsmann  v.  Edison  Elec- 
tric Co.,  173  Mo.  654-676,  73  S.  W.  654 ;  Black- 
burn ▼.  Railroad,  180  Mo.  App.  548,  562,  167 
S.  W.  ,467.  Defendant'*  instruction  in  the 
nature  of  a  demurrer  should  have  been  given. 

The  Judgment  is  reversed. 

All  concur. 
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COOK  V.  MINES,  Director  Qoaeral. 
(No.  13881.) 

(Eansaa  City  Court  of  Appeals.    MiasourL 
Dec.  5,  1»21.) 

1.  Master  and  servant  $=>233(2)  —Yard  em- 
ployi,  going  to  work,  baii  negligent  la  walk- 
ing  near  track. 

A  railroad  yard  employ^  Iteld  guilty  of  neg- 
ligence as  a  matter  of  law,  under  the  laws  of 
both  Missouri  and  Kansas,  in  walking  to  bis 
work  close  to  a  track  without  looking  back 
while  taking  about  20  steps;  it  not  being  nec- 
essary that  he  should  go  to  his  work  that  way, 
or  walk  ao  doae  to  the  track. 

2.  Master  and  servant  $=>248  —  Contributory 
negligence,  continuing  until  accident,  defeats 
recovery  under  last  dear  chance  role. 

Where  a  railroad  yard  employe's  negligence 
in  walking  close  to  a  track  continued  up  to  the 
▼ery  instant  he  was  struck  by  an  engine,  the 
last  dear  chance  rule  did  not  relieve  him  from 
the  effect  of  such  negligence  under  the  laws 
of  Kansas. 

3.  Master  and  servant  «=323G(I5)— Yard  em- 
ployi,  going  to  work,  not  within  exception  to 
contributory  negligence  rule  applicable  to  Mi- 
pioyis  working  near  tracks. 

Where  a  yard  employe,  going  to  his  work, 
was  not  required  to  follow  a  path  close  to  a 
track,  he  was  not  within  the  exception  to  the 
Kansas  rule  concerning  contributory  negligence 
applicable  to  employes  whoae  duties  require 
their  presence  on  the  track,  and  the  perform- 
ance of  which  necessarily  predudes  the  strict- 
est attention  to  the  approach  of  trains. 

4.  Appeal  and  error  9=9194(1)— Case  governed 
by  foreign  law,  when  sufflolency  of  pleading 
not  questioned  below. 

In  an  employe's  action  for  injury  sustained 
in  Kansas,  though  the  answer,  attempting  to 
set  up  the  law  of  Kansaa,  did  not  well  plead 
such  law,  where  plaintiff  did  not  question  the 
pleading,  and  made  no  objection  when  defend- 
ant asked  a  peremptory  instruction,  and  in 
connection  therewith  offered  a  Kansas  case,  the 
case  is  governed  by  the  law  of  Kansas. 

Appeal  from  Circuit  0>urt,  Jackson  Coun- 
ty; Danld  B.  Bird,  Judge. 
"Not  to  be  ofBclally  published." 

Action  by  George  C.  Cook  against  Walker 
D.  Hlnes,  Director  General,  In  charge  of  the 
.ttcblson,  Topeka  &  Santa  Fe  Railn-ay  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    AtUrmed. 

Rogers  &  Tates,  of  Kansas  City,  for  ap* 
pellant 

Cyrus  Crane,  George  J.  Mersereau,  and 
John  U.  Latliropv  a&  of  Kansas  City,  for  re- 
spondent 

TRIMBLE,  P.  J.  This  Is  an  action  to  re- 
cover damages  for  personal  injuries.  The 
plaintiff  is  a  resident  of  the  state  of  Kansas, 
and  his  cause  of  action  arose  there.  He  was 
a  car  carpenter,  employed  in  the  general 


yards  of  tbe  Atcblson,  Topeka  &  Santa  F6 
Railway  Company  at  Argentine,  Kan.  On 
the  morning  of  September  18,  1819,  in  broad 
dayUgbt,  the  sun  being  up  on  a  fine  day, 
plaintiff,  with  his  dinner  pail  on  his  arm  and 
pipe  In  month,  was  going  to  his  work  In  said 
yards:  Tbe  yards  were  upon  a  level  that  was 
about  26  feet  lower  than  the  town  of  Argen- 
tina Plaintiff's  home  was  dose  to  tbe  yards, 
and  he  could  have  walked  on  the  street;  to 
and  around  the  comer  of  the  block,  and 
reached  his  place  of  work  In  that  way.  In- 
stead of  doing  this,  however,  he  walked  down 
a  flight  of  steps  leading  to  the  level  of  said 
yards  and  to  the  main  tracks  of  the  said 
railroad,  and  from  tlience  went  north  across 
the  four  main  tracks,  and  also  over  and 
across  some  eight  or  ten  switch  tracks  (all 
running  east  and  west),  till  he  came  to  one 
which  led  west  directly  to  the  place  where 
his  work  was.  Upon  reaching  this  switch 
track,  he  turned  west  to  go  to  his  work,  walk- 
ing in  a  path  made  by  the  feet  of  employes 
which  was  so  close  to  tbe  rail  of  said  tradts 
'as  to  be  on  tbe  ends  of  tbe  ties  thereof. 
There  was  space  enough  between  this  track 
and  the  next  switch  ti-ack  for  one  to  walk 
in,  and  the  ground  between  the  two  trades 
was  covered  with  cinders  deposited  there  and 
leveled  off,  and  he  could  have  walked  out 
between  the  two  bracks,  but  It  was  a  little 
smoother  where  everybody  dse  walked,  and 
he  naturally  walked  there. 

This  shows,  however,  that  there  was  noth- 
ing In  the  nature  of  obstructions  or  In  the 
lay  of  ground  to  prevent  him  from  stepping 
to  one  side  at  any  moment,  if  be  chose  to  do 
so.  When  he  reached  the  aforesaid  point 
where  he  turned  west,  he  looked  in  both  di- 
rections, east  and  west;  In  fact  he -says  he 
looked  all  around,  but  saw  nothing  on  the 
tracks,  except  an  engine  standing  and  blow- 
ing off  steam  about  200  or  300  yards  east  of 
him.  He  walked  west  in  the  path  along  the 
track  about  150  feet  to  a  point  where  he 
says  be  stopped  and  looked  back  again,  bat 
still  saw  notbing  except  the  same  engine 
mentioned  above.  He  then  continued  to  walk 
west,  tcithout  looking  book,  for  alMUt  20 
steps,  of  2  or  3  feet  to  the  step,  when  he  was 
struck  by  an  engine  coming  behind  him  from 
tbe  east  on  the  track  close  to  which  he  was 
walking.  A  moment  before  be  was  struck, 
the  fireman  on  the  engine  whistled  at  him, 
individually  or  with  his  mouth,  but  plaintiff 
bad  only  time  then  to  get  his  head  to  one 
side  and  out  of  tbe  line  of  danger  when  the 
crossbeam  of  the  engine  struck  him  In  the 
side,  knocking  him  down,  bruising  him  some- 
what where  be  was  struck,  and  knocking  out 
a  tooth.  He  was  very  explicit  In  saying  that 
he  did  not  look  back  during  the  time  he  walk- 
ed the  last  20  steps,  and  says  be  heard  noth- 
ing until  the  fireman  whistled  at  him  an  In- 
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stant  before  he  was  strade.  He  says,  also, 
tbat  during  the  time  he  walked  the  150  feet, 
prior  to  the  20  steps  he  took,  be  kept  glanc- 
ing back  to  see  If  anything  was  coining,  but 
saw  nothing.  He  was  about  58  or  59  years 
old  and  In  the  fall  possession  of  all  his  facul- 
ties. There  was  no  evidence  that  the  engine 
crew  saw  bim  until  the  instant  before  be 
was  struck;  in  fact,  the  evidence  tends  to 
show  that  they  did  not  see  Mm  until  the 
moment  the  fireman  whistled. 

There  were  four  charges  of  negligence  in 
the  petition:  Operation  of  the  engine  at  a 
highly  dangerous  rate  of  speed;  failure  to 
keep  a  reasonable  lookout  for  persons  on 
the  track;  failure  to  ring  the  beU  or  sound 
a  warning  on  the  engine;  and,  lastly,  a  vio- 
lation of  tbe  humanitarian  rule,  or,  as  it 
should  b«  more  strictly  termed  In  this  case, 
the  "last  clear  chance"  rule.  Of  tbe  four 
charges,  only  the  last  need  be  considered  at 
length,  since  the  other  three  are  defeated  by 
plaintUTs  contributory  negUgenoei  in  thus 
concededly  choosing  to  walk  so  close  to  the 
track,  and  that,  too,  for  the  distance  above 
mentioned,  without  looking  back. 

In  addition  to  a  general  denial,  pleas  of 
contributory  negligence,  and  assumption  of 
risk,  defendant's  answer  set  up  that — 

"the  accident  on  account  of  which  this  acHon 
was  bronght  occurred  in  the  state  of  Kansas, 
and  that  any  right  of  action  accruing  therefor 
arose  from  and  is  given  by  the  laws  and  ded- 
sions  of  the  state  of  Kansas,  and  that  under 
the  decisions  of  the  Supreme  Court  of  the  state 
of  Kansas,  constituting  the  law  of  said  state  as 
to  the  subject-matter  of  this  action,  tbe  care- 
less and  negligent  acts  of  said  George  C.  Cook 
hereinbefore  pleaded,  and  as  occurring  at  the 
time  and  place  of  this  acddent,  were  and  con- 
stituted such  negligence  on  the  part  of  the 
plaintiif  as  to  be  a  complete  l>ar  to  any  right  of 
recovery  in  this  case,  and  tba^  under  said  de- 
cisions of  said  Supreme  Court  of  the  state  of 
Kansas,  which  constitutes  the  law  of  said  state 
as  to  the  subject-matter  of  this  action,  no 
cause  of  action  accrued  to  this  plaintiff  for 
or  on  account  of  said  accident,  and  the  plaintiff, 
by  reason  of  the  premises,  is  not  entitled  to  re- 
cover in  this  action." 

Plaintiff  filed  a  general  denial  in  reply. 
After  plaintilTs  case  in  chief  had  been  in- 
troduced, tbe  defendants  asked  a  peremptory 
instruction  directing  the  Jury  to  return  a 
verdict  for  defendant,  and,  in  connection 
tberewith,  offered  the  decision  of  tbe  Su- 
preme Court  of  Kansas  in  the  case  of  Dyer- 
son  V.  Bailroad,  74  Kan.  528,  87  Pac.  680,  7 
U  R.  A.  (N.  S.)  132,  11  Ann.  Cas.  207.  The 
court  announced  that  it  would  give  tbe  in- 
struction, and,  being  about  to  do  sol  idoln- 
tiff  took  an  involuntary  nonsuit,  with  leave 
to  move  to  set  the  same  aside.  This  was  done, 
but  the  court  overruled  the  motion,  where- 
upon plaintifr  appealed. 

t1]  If  the  liability  of  the  defendant  is  to 
be   determined   according   to  Kansas   law, 


rthen  It  would  seem  that  13ie  trial  court  was 
right  in  taking  tbe  case  from  the  Jury.  He 
was  guilty  oC  contributpry  negligence,  as  a 
matter  of  law,  in  walking  so  close  to  the 
track  as  be  did.  Beech  v.  Missouri,  etc.,  R. 
Co.,  86  Kan.  00,  04,  116  Pac.  213;  Coleman 
V.  Atchison,  etc.,  B.  Ca,  87  Kan.  190, 123  Pac. 
766.  This  is  true,  also,  under  Missouri  law. 
DyroE  V.  Missouri,  etc.,  R.  Co.,  238  Mo.  33, 
46,  141  8.  W.  861. 

[2,  3]  Now,  it  will  be  observed  that  plain- 
tiff's negligence  continued  up  to  the  very  i». 
gtant  A«  iotu  atruck.  He  was  not  in  a  posi- 
tion where  be  could  not  escape.  He  could 
easily  have  stepped  to  one  side  and  out  of 
danger.  Under  the  Kansas  law,  therefore,  the 
."last  dear  chance"  rule  does  not  exempt  plain- 
tiff from  the  effect  of  bis  contributory  neg- 
ligence, and  it  defeats  a  recovery.  Dyeison 
T.  Union  Pacific  R.  Co.,  74  Kan.  528,  87  Pac. 
680,  7  li.  R.  A.  (N.  S.)  132,  11  Ann.  Cas.  207; 
Marple  v.  Topeka  R.  Co.,  85  Kan.  699,  706, 
118  Pac.  600;  Coleman  V.  Atchison,  etc.,  B. 
Co.,  87  Kan.  100,  123  Pac.  756.  Ncmt  does 
plaintiff  come  within  tbe  exception  to  tbe 
Kansas  rule  applicable  to  employes  whose 
duties  require  their  presence  on  the  track, 
and  the  performance  of  which  necessarily 
precludes  the  strictest  attention  to  tbe  ap- 
proach of  trains.  He  was  not  required  by  bis 
duties  to  be  on  the  track,  nor  was  be  engaged 
in  tbe  performance  of  such  duties.  Dyerson 
V.  Railroad,  74  Kan.  528,  531,  87  Pac.  680,  7 
U  B.  A.  (N.  8.)  132,  11  Ann.  Oaa  207.  See, 
also,  an  analysis  of  the  Dyerson  Case  upon 
tbis  point  by  our  Supreme  Court  in  Riley  v. 
Kansas  City  Southern  R.  Co.,  256  Mo.  596, 
601-603,  166  S.  W.  1043. 

[4]  But  plaintiff  says  now  that  the  Kansas 
law  cannot  be  applied  for  the  reason  that  It 
was  not  well  pleaded  In  defendant's  answer. 
This  contention  was  raised  for  the  first  time 
in  a  motion  for  rehearing,  after  the  Judgment 
herein  bad  been  affirmed  by  this  court  in  an 
opinion  by  Arnold,  J.,  at  the  March  term  of 
this  year.  Until  then  the  matter  had  not 
beea  mentioned  In  any  way,  either  in  the 
trial  court  or  here. 

It  is  true  tbe  Kansas  law  was  not  well 
pleaded  in  the  answer,  but  the  plaintiff  did 
not  question  tbe  pleading  below.  He  replied 
with  a  general  denial,  and  made  no  objection 
when  the  decision  of  the  Supreme  Court  of 
Kansas  was  offered.  In  tlie  case  of  Gersman 
V.  Atchison,  etc.,  R,  Co.,  229  8.  W.  167,  169, 
where  tbe  defendant* a  answer  was  likewise 
imperfect,  but  where  likewise  no  objection 
was  made  in  the  trial  court,  the  Supreme 
Court  held  that  the  question  of  liability  must 
be  determined  by  tbe  law  of  Kansas.  We 
think  that,  on  principle,  the  case  at  bar  can- 
not be  distinguished  from  the  Gersman  Case. 
It  is  true  the  plaintiff  in  the  Gersman  Case 
did  not  question  the  sufficiency  of  the  defend- 
ant's pleading  even  in  the  Supreme  Court, 
as  plaintiff  here  now  does  upon  rehearing. 
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Bnt  tbe  ground  of  the  Supreme  Ckmrt's 
ruling  ia  the  failure  of  the  plaintiff  in  that 
-case  to  raise  any  such  questlcm  or  objection 
In  the  trial  court.  It  waa  but  a  new  an- 
nouncement of  the  old  rule  that  the  law  does 
not  favor  traps  in  procedure.  Although  the 
answer  was  not  formally  perfect,  plaintiff  In 
the  case  at  bar  raised  no  question  in  regard 
to  It,  and  made  no  objection  to  the  law  of 
Kansas  being  considered  by  the  trial  court. 
And  in  deciding  the  case  the  trial  court  had 
a  right  to  proceed  upon  the  theory,  unques- 
tioned In  any  way,  that  the  Kansas  law  was 
in  the  case,  and  ruled  that  the  plaintiff's  con- 
tributory negligence  barred  a  recovery.  It 
has  often  been  held  that,  where  no  attack 
in  the  trial  court  was  made  by  objection  oi; 
otherwise  to  a  plaintiff's  pleading,  which  is 
not-  a  nullity,  but  merely  imperfect  in  some 
way,  it  is  too  late  to  raise  the  question  in 
the  appellate  court  It  would  seem  that  the 
same  rule  should  apply  in  the  case  of  a  de- 
fendant's pleading  after  the  case  has  been 
decided  his  way;  for,  in  the  language  of  a 
homely  saying,  aptly  applied  to  similar  situ- 
ation by  a  distinguished  Jurist  of  this  state, 
"what's  sauce  for  the  goose  is  sauce  for  the 
gander."  It  certainly  would  be  unfair  to  the 
trial  judge  to  hold  that  he  had  erred  xmdet 
circumstances  litce  these  in  the  case  at  bar. 

It  was  urged  in  oral  argument  that  the 
Kansas  decision  was  not  offered  In  evidence 
at  the  trial,  and  hence  plaintiff  had  no  o;^or- 
tnnity  to  object.  But  plaintiff's  own  abstract 
«how3  that  at  the  dose  of  plaintiff's  case 
defendant  prayed  the  court  to  give  a  perepip- 
tory  instruction,  and  that,  In  connectiMi  with 
said  peremptory  instruction,  defendant  of- 
fered the  case  of  Dyerson  v.  Ball^oad,  74 
Kan.  528,  8T  Pac.  680,  7  L.  R.  A.  (N.  S.)  132, 
11  Ann.  Cas.  207.  We  see  no  difference  In 
this  regard  between  the  case  at  bar  and  the 
tiersman  Case. 

It  follows,  therefore,  that  the  present  case 
is  governed  by  the  law  of  Kansas,  and  that 
under  that  law  plaintiff  cannot  recover.  This 
maizes  It  unnecessary  tot  us  to  decide  wheth- 
er, under  other  facts  disclosed  in  plaintifTs 
evidence,  he  is  also  denied  a  recovery  under 
the  Missouri  law. 
.  The  Judgment  is  affirmed. 

All  concur. 


J.  E.  HOOD  &  CO.  V.  McCUNE.    (No.  14139.) 

(Kansas    City    Court   of   Appeals.     Missouri. 
Dec.  6,  1921.) 

I.  Gaming  <s=32— Validity  of  contracts  deter- 
mined by  law  where  made. 
In  an  action  by  a  grain  broker  against  his 
customer  for  commissions  and  money  paid  out, 
where  it  appeared  that  l>oth  the  contract  of 
agency  and  the  contract  by  the  brolLer  for  the 


purchase  of  the  grain  on  the  cnstomeT's  acconnt 
were  made  in  another  state,  their  validity,  as 
against  the  objection  that  they  were  gambling 
contracts,  must  be  determined  by  tbe  law  of 
that  state. 

2.  Gaming  «s>l2— At  common  law  both  parties 
must  intend  gamMIng  oontraot  by  sale  for  fa- 
tun  delivery. 

At  common  law  a  purchase  of  grain  for  fu- 
ture delivery  was  not  invalid  as  a  gambling  con- 
tract, unless  both  parties  intended  that  the 
grain  purchased  should  not-  be  delivered,  but 
that  the  transaction  would  he  dosed  by  pay- 
ment of  the  difference  in  market  price;  it  be- 
ing insufficient  that  one  only  of  the  parties  had 
such  intent. 

3.  Gaming  iS=3l2— Intent  not  to  deliver  mast 
exist  at  time  of  eontraet. 

The  intention  not  to  deliver  or  receive  the 
grain  sold  for  future  delivery,  necessary  to 
make  the  transaction  a  gambling  contract,  must 
have  existed  at  the  time  the  contract  was  en- 
tered into;  it  being  insufficient  that  before  the 
time  for  delivery'  the  buyer  sold  an  equal 
amount  of  grain,  so  that  settlement  was  madr 
merely  by  paying  the  difference  in  price. 

4.  Gaming  <@=>49( I)— Burden  of  proving  Ille- 
gality Is.  on  party  attacking. 

In  an  action  by  a  broker  against  his  cu' 
tomer,  the  burden  is  on  the  defendant,  seeking 
to  avoid  liability  because  the  contract  was  a 
gambUng  transaction,  to  prove  tliat  fact. 

5.  Gaming  ig=>49 (3)— Evidence  held  not  to 
show  conclusively  contract  was  Illegal. 

In  an  action  by  a  broker  against  his  cus- 
tomer, evidence  held  not  to  show  conclusively 
that  the  broker  knew  that  the  customer  did  not 
intend  to  take  and  pay  for  the  grain  purchased 
for  future  delivery,  and  therefore  not  to  estab- 
lish the  illegality  of  the  contract  as  a  matter  ol 
law. 

8.  Evidanoe  «=at48— Telsphane  orders  to  fero- 
ker  arc  admissible. 
In  an  action  by  a  broker  against  hia  cus- 
tomer for  commissions  and  money  advanced,  ev- 
idence of  telephone  conversation  was  competent 
to  prove  orders  given  by  the  customer  over  the 
telephone. 

7.  Gaming    «=»50(2)— Instruction    antborlzing 
'    recovery  on  subsequent  promise  held  errone- 
ous. 

In  an  action  by  a  broker  against  bis  cus- 
tomer, an  instruction  that,  even  though  both 
parties  to  the  transaction  bad  no  intention  of 
delivering  or  receiving  the  com  purchased  for 
future  delivery,  the  jury  must  find  that  defend- 
ant did  not,  after  bis  first  deposit  was  exhaust- 
ed, agree  to  any  further  liability  before  they 
could  find  for  defendant,  permitted  recovery  by 
the  plaintiff,  even  though  the  transaction  wa.s 
an  illegal  gaming  contract,  and  was  erroneous. 

8.  Appeal  and  error  «=>I064(I)— Erroneous  In- 
struction as  to  Illegality  of  oontraot  held  prej- 
udicial. 

In  an  action  by  a  broker  against  a  customer 
to  recover  commissions  and  money  advanced,  an 
erroneous  instruction  allowing  recovery,  even  if 
the  transaction  was  void  as  a  gaming  contract. 
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in  the  event  defendant,  after  Ue  first  deposit 
was  exhausted,  agreed  to  further  liability,  re- 
quires a  reversal  of  the  judgment  for  plaintiff, 
-where  there  was  evidence  of  such  agreement 
bj  defendant,  so  that  verdict  might  have  been 
based  on  the  erroneous  instruction. 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  A.  W.  Walker,  Judge. 
"Not  to  be  officially  published." 

Action  by  J.  B.  Hood  &  Co.  against  Joseph 
McCune.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed  and  remanded 
for  new  trial. 

Jerry  M.  Jeffries,  of  Moberly,  for  appellant 
Redlck  O'Bryan  and  J.  A.  Walden,  both  of 
Moberly,  tor  respondents. 

TRIMBLD,  P.  J.  This  is  an  action  to  re- 
cover the  sum  of  $378.61,  alleged  to  be  due  as 
the  balance  of  commissions  and  money  paid 
out  by  plaintiffs,  a  copartnership,  as  agents 
for  defendant  in  buying  and  selling'  com  for 
future  delivery.  There  ,was  a  verdict  and 
Judgment  in  plaintiffs'  favor  for  the  full 
amount  asked,  and  defendant  has  appealed. 

Plaintiffs  are  bfokers  in  Quincy,  111.,  and 
defendant  Is  a  fanner  residing  In  Missouri. 
He  opened  an  account  with  plaintiffs  by  de- 
positing $300  with  them,  and  gave  them 
various  orders  to  buy  and  orders  to  sell  corn 
for  future  delivery,  to  wit.  In  December, 
1820.  These  orders  were,  by  telephone,  com- 
municated to  plaintiffs  in  Quincy,  IlL,  were 
accepted  there  and  were  executed  by  plain- 
tiffs, through  certain  brokers  on  the  Chicago 
Board  of  Trade  in  Chicago,  111.  From  Sep- 
tember 9,  1920,  to  October  2,  1920,  the  trend 
of  the  market  price  of  corn  was  downward, 
and  in  executing  the  defendant's  orders  of 
SepteiAber  9  and  17  the  deposit  made  by  de- 
fendant as  a  security  was  nearly  exhausted, 
and  the  defendant  was  notified,  and  he  told 
them  he  did  not  want  his  contracts  closed  out, 
but  would  send  them  additional  money  to  se- 
cure them  against  loss.  Thereafter  be  was 
requested  to  send  this  money,  but  he  failed 
and  refused  to  do  so,  saying  he  was  "throtigh," 
and  on  October  2,  1920,  plaintiffs,  not  being 
willing  to  continue  the  contract  of  purchase 
longer  without  security  to  protect  them, 
closed  it  out  by  selling  at  the  then  market 
price,  resulting  In  a  net  loss  of  the  amount 
for  which  suit  herein  was  brought. 

One  of  the  defenses  was  that  the  $300  de- 
posited by  defendant  shonid  constitute  the 
full  extent  of  his  liability,  but  as  there  was 
evidence  that  such  was  not  the  contract,  and 
the  Jury  has  found  against  him,  such  de- 
fense need  not  be  noticed  further.  And  this 
is  likewise  true  of  the  claim  that  plaintiffs 
made  no  contracts  nor  advanced  money  on 
defendant's  behalf.  The  remaining  defense  is 
that  the  transactions  were  mere  wagers  on 
the  future  price  of  com,  forbidden  by  our 
statutes.   Sections  3572,  3573,  B.  S.  1919. 
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^^h  regard  to  this  defense  it  Is  contend- 
ed, in  effect,  that  without  regard  to  the  evi- 
dence, or  what  the  parties  say  about  the 
matter,  the  petition,  together  vrlth  the  things 
that  were  conceded  by  the  plaintiff  to  lutve 
been  done,  show  the  transactions  were  mere 
gambling  vultures  on  the  future  price  of 
grain,  and  it  should  be  so  declared  as  a  mat- 
ter of  law.  There  seems  to  be  the  further 
contention  that,  regardless  of  whether  the 
execution  of  defendant's  orders  by  plaintiffs 
through  the  brokers  on  the  Chicago  Board 
of  Trade  can  be  said  to  be  gambling,  never- 
theless the  contract  of  agency  between  de- 
fendant and  plaintiffs  was  a  mere  contract 
whereby  the  former  made  the  latter  his 
agent  to  engage  in  gambling  transactions. 

[1]  With  reference  to  this  last-mentioned 
daim,  it  will  be  observed  that  the  orders  of 
defendant  to  plaintiffs,  and  the  other  ar- 
rangements had  between  them,  constituting 
the  contract  of  agency,  as  well  as  the  trans- 
actions in  which  the  corn  was  purchased  and 
sold,  were  all  had  and  done  in  the  state  of 
Illinois.  It  has  been  held  that  the  test  of  tlie 
legality  of  plaintiffs'  claim  is  the  validity  of 
the  contracts  of  purchase  and  sale,  and  not 
the  validity  of  the  contract  of  agency.  Ed- 
wards Brokerage  Co.  v.  Stevenson,  160  Ma 
516,  61  S.  W.  617;  Atwater  v.  Edwards 
Brokerage  Co.,  147  Vo.  App.  436,  448, 126  8. 
W.  828;  whether  this  be,  in  fact,  the  cor- 
rect rule  of  decision  or  not,  we  need  not  de- 
cide, sincek  as  above  stated,  both  the  con- 
tract of  agency  and  the  contracts  of  purchase 
and  sale  were  made  in  Illinois,  and  are  there- 
fore subject  to,  and  their  validity  is  to  be 
determined  by,  the  law  of  Illinois.  Now, 
there  was  no  evidence  as  to  what  that  law 
was  on  the  subject  of  such  transactions,  and 
hence  the  trial  court  indulged  the  presump- 
tion that  the  common  law  was  in  force  there, 
and  whether  the  transactions  were  gambling 
ventures  or  not  had  to  be  determined  by  its 
principles.  Edwards  Brokerage  Co.  y.  Stev- 
enson, 160  Mo.  616,  628,  61  S.  W.  617. 

[2-4]  Under  common-law  rules,  It  is  not 
enough  that  one  party  to  such  transactions 
intends  to  gamble  on  the  rise  and  taXX  of  the 
market,  and  not  to  have  an  actual  delivery 
of  the  property  sold,  but  it  must  appear  that 
both  parties  did  not  intend  a  delivery  of  the 
goods,  but  contemplated  a  settlement  only  of 
differences.  Crawford  v.  Spencer,  92  Mo.  498, 
506,  4  S.  W.  713, 1  Am.  St  Rep.  745;  Atwater 
V.  Edwards  Brokerage  Co.,  147  Mo.  App.  436, 
447,  126  S.  W.  823.  The  parties  must  know 
or  intend  this  at  the  time  of  the  transaction. 
It  is  not  rendered  Illegal  by  the  fact  that 
afterward  the  same  quantity  is  sold  to  the 
original  seller  and  the  parties,  waiving  cross- 
deliveries,  settle  their  differences  by  paying 
the  difference  between  the  two  prices.  Kent 
V.  Miltenberger,  13  Mo.  App.  503,  606 ;  Taylor 
v.  Sebastian,  158  Mo.  App.  147, 164, 138  S.  W. 
649.    Now,  not  only  Is  there  no  evidence  that 
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the  plaintiffs  knew  that  no  deliver  was  to  be 
made,  but,  on  the  contrary,  there  Is  evidence 
that  they  did  not  know  this,  and  that,  if 
defendant  had  not  ordered  Mb  purchase  clos- 
ed out,  or  refused  to  pay  for  them,  the  com 
would  have  been  delivered  to  him.  Defend- 
ant admits  that,  had  it  not  been  for  these 
facta,  the  com  would  have  been  delivered  had 
he  paid  for  it.  The  qnestion  of  whether  the 
transactions  were  gambling  ventures  was  one 
of  fact  for  the  jury,  and  the  burden  of  prov- 
ing that  they  were  gambling  ventures  rests 
upon  the  party  who  asserts  it  Taylor  v. 
Sebastian,  supra;  Schreiner  v.  Orr,  55  Mo. 
App.  406;  Crawford  v.  Spencer,  92  Ma  498, 
506,  4  S.  W.  713,  1  Am.  St.  Rep.  745;  Ed- 
wards Brokerage  Co.  v.  Stevenson,  supra. 

[S]  It  Is  nrged  the  allegations  of  the  peti- 
tion together  with  the  conceded  acts  of  the 
parties,  show  conclusively  that  both  parties 
knew  they  were  gambling,  and  that  this  was 
their  intention  In  what  they  did.  The  facts 
and  circumstances  are  no  doubt  sufficient  to 
raise  a  strong  inference  or  suspicion  that 
both  parties  knew  they  were  going  through  a 
mere  form,  and  that  both  of  them  knew  no 
delivery  was  contemplated,  but  they  are  not 
conclusive  of  that  matter.  Especially  is  this 
true  in  view  of  defendant's  admission  that, 
If  be  had  not  ordered  the  contracts  canceled 
out  before  delivery  time,  the  corn  would  have 
been  delivered  to  him.  If  he  had  paid  for 
it.  We  do  not  understand,  nor  Is  It  claimed, 
that  this  admission  conclusively  shows  that 
Iflaintiffs  did  not  know  of  and  participate  in 
the  intent  to  gamble  on  the  future  price  of 
the  com;  for  If ,  as  a  matter  of  fact,  the 
plaintiffs  knew  no  delivery  was'contemplated, 
and  that  none  would  be  required,  the  trans- 
actions were  gambling,  even  though  they 
would  have  delivered  the  actual  grain,  had 
defendant  afterward  changed  his  mind  and 
paid  for  the  com  as  a  purchase  instead  of 
merely  paying  or  receiving  the  difference  be- 
tween the  market  and  the  contract  price. 
But  clearly,  under  plaintiffs'  evidence  that 
they  did  not  know  defendant  was  gambling, 
or  that  no  delivery  was  contemplated,  and 
with  defendant's  admission  that.  If  he  bad 
not  closed  out,  but  had  paid  for  the  com,  it 
would  have  been  delivered,  it  cannot  be  said 
that  conclusively  both  were  gambling.  The 
question  of  whether  they  were  or  not  still 
remains  a  question  for  the  Jury,  and,  imder 
the  state  of  the  evidence  as  hereinbefore 
shown,  the  Intent  to  gamble  and  the  partici- 
pation therein,  on  the  part  of  one  party  alone, 
is  not  sufficient  to  make  the  transactions  il- 
legal, as  they  would  be  if  governed  by  our 
statutes. 


It  Is  urged  that  plaintiffs'  itastructlons  are 
erroneous,  but  as  this  claim  Is  based  on  the 
theory  that  the  Intoit  of  one  party  to  gamble 
is  sufficient  to  Invalidate  the  transactions, 
there  Is  no  merit  in  the  point,  and  it  has  been 
answered  In  what  has  already  been  said. 
Neither  do  the  plaintiffs'  instructions  assume, 
either  that  there  was  a  contract  of  agency, 
or  that  the  contracts  of  purchase  and  sale 
existed.  The  InstructionB  require  the  Jury  to 
find  that  these  contracts  existed,  and  that 
plaintiffs  advanced  the  money  for  defendant 
thereunder,  at  his  request  The  contention 
that  there  is  no  pleading  In  the  reply  as  to 
the  defendant's  promise  to  pay  the  additional 
amount  required  when  the  ^300  deposit  was 
exhausted  overlooks  the  fAct  that  this  prom- 
ise was  pleaded  In  the  petition. 

[8]  It  was  not  error  to  admit  evidence  of 
the  orders  to  purchase  com  over  the  tele- 
phone. The  conversations  over  the  telephone 
were  competent  evidence  to  prove  the  or- 
ders. Kabsas  City  Star,  etc.,  Oo.  y.  Stand- 
ard Warehouse  Co.,  128  Mo.  App.  18, 18,  99  S. 
W.  765.  Defendant's  objection  assumes  the 
illegality  of  the  transactions  which  were  the 
subject-matter  of  the  teleplione  conversations, 
but  whether  the  transactions  were  illegal  was 
the  issue  to  be  tried. 

[7, 1]  Over  the  objection  of  defendant,  the 
trial  court  modified  defendant's  instractlon 
No.  3,  and  gave  it,  as  modified.  The  instruc- 
tion, as  thus  modified  and  given,  told  the 
Jury,  In  effect,  that,  even  thou^  both  parties 
to  the  transactions  had  no  intention  of  deliv- 
ering or  receiving  corn — ^1.  e.,  even  If  both 
parties  thereto  were  gambling— nevertheless 
the  jury  must  find  that  defendant  did  not, 
after  the  $300  deposit  was  exhausted,  agree 
to  any  further  liability,  before  they  could  find 
for  defendant.  In  other  words,  the  effect  of 
the  instruction  was  to  tdl  the  Jury  that,  even 
if  both  parties  were  gambling,  yet  if  defend- 
ant agreed  to  advance  money  after  the  $300 
was  exhausted,  he  could  not  escape  liability. 
The  evidence  was  that  he  did  promise  to 
send  plaintiffs  the  necessary  additional 
amount  So  that  under  this  modified  in- 
struction the  Jury  could  say: 

"We  find  that  both  parties  knew  of  and  par- 
ticipated in  the  gambling,  but,  as  defendant 
promised  to  send  more  money  after  the  $300 
was  ezhaasted,  he  is  nevertheless  liable,  and 
we  will  find  against  him." 

This  may  well  account  for  the  verdict  in 
plaintiffs'  favor,  and  It  is  api>arent  that  the 
Instruction  is  tainted  with  reversible  error. 
For  this  reason  the  judgment  is  reversed,  and 
the  cause  Is  remanded  for  a  new  trial. 

All  concur. 
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f.  Coiirta  «s>23l  (51)— Appeal   iDvolvIng  $7,- 
500  Judgment  and  right  to  take  nonsuit  aa  to 
$10,000  oli(lm    held    within   Jui'lsAQtlon    of 
Court  of  Appeals. 
An  appeal  involTiDg  a  $7,500  judgment  re- 
covered by  plaintiff  and  the  question  whether 
plaintiff  had  a  right  to  talce  a  nonsuit  as  to  her 
claim  for  $10,000  covered  by  one  count  of  the 
complaint  was  within  the  jurisdiction  of  the 
Court  of  Appeals,  the  value  of  the  right  to  have 
the  $10,000  adjudicated  in  the  suit  not  being 
capable    of    monetary   valuation,    go    that   the 
amount  in  dispute  was  but  $7,500. 

2.  Gas  i8=9lS— Failure  to  entirely  shut  off  gas 
held  not  proximate  oanse  of  explosion. 
In  action  agaisat  gas  company  tor  negligent 
idlling  of  plaintiff's  husband  and  personal  in* 
juries  to  plaintiff,  based  on  defendant's  failure 
to  entirely  shut  off  the  gas,  which  it  under- 
took to  do  and  notified  plaintiff  and  her  hus- 
band it  bad  done,  the  complaint  alleging  that 
they  relied  on  the  notification  and  "were  de- 
ceived thereby,"  where  it  appeared  that  the  in- 
jury and  death  resulted  from  an  explosion  from 
a  leaking  service  pipe  when  plaintiff's  husband 
lit  a  match,  demurrer  to  plaintiffs  evidence 
should  have  been  sustained  on  the  ground  that 
the  defective  service  pipe,  not  the  failure  to 
disconnect,  was  the  proximate  cause  of  the  In- 
jury; there  being  no  cfaim  that  the  company 
should  have  inspected  the  service  pipes,  for  the 
accident  oould  have  happened,  had  nothing 
been  done  toward  having  the  gas  shut  off. 

Appeal  from  Circnit  Conrt,  Clay  Ooimty; 
Balph  Hughes,  Judge. 
"Not  to  be  ofl^dally  publlahed." 

Action  by  Anna  Wall  against  the  Kansas 
City  Gas  Company.  Prom  a  Judgment  for 
plnintlff,  defendant  appeals.    Reversed. 

Martin  E.  Lawson  and  Simrall  &  Slmrall, 
all  of  Liberty,  and  Charles  M.  Miller,  of  Kan- 
«as  City,  for  appellant. 

Claude  Wilkerson,  of  Sedalla,  and  Bruce 
Bamett,  of  Kansas  City,  for  respondent 

BLAND,  J.  Plaintiff  recovered  a  verdict 
and  Judgment  In  the  sum  of  $7,500  for  the 
all^^  negligent  killing  of  her  husband  and 
];>ersonal  Injuries  to  herself.  Defendant  bas 
appealed. 

The  facts  show  that  on  or  about  October 
1,  1917,  plaintiff,  her  husband,  and  their 
baby  moved  into  a  one-story,  five-room  frame 
cottage,  located  at  5215  Scarritt  avenue,  Kan- 
sas City,  Mo.  These  premises  were  piped 
and  equipped  for  the  use  of  ga&  The  de- 
fendant is  a  corporation  distributing  natural 
gas  in  Kansas  City,  Mo.,  owning  pipes  and 
equipment  in  the  streets  of  the  city,  and 
delivering  gas  to  house  supply  pipes  on  pri- 
vate premises  tiom  their  street  mains  by  the 


opening  of  a  stopcock  at  the  curb  in  the 
street.  Shortly  after  moving  into  the  premis- 
es plaintiff's  husband  contracted  with  the  de- 
fendant for  the  use  of  gas  on  the  premises 
and  the  same  was  turned  on.  The  pressure 
became  so  poor  that  plaintiff's  husband  de- 
sired to  have  the  gas  discontinued,  and  at 
the  request  of  her  husband  plaintiff,  a  few 
days  prior  to  January  2,  1918,  called  the 
gas  company  over  the  pbone  and  ordered  the* 
gas  discontinued.  On  the  day  mentioned  she 
saw  two  of  defendant's  employes  with  a  long 
rod  worliing  at  the  stop  box  where  the  stop- 
cock was  situated  in  the  street.  Shortly 
these  workmen  came  to  her  door  and  notified 
her  that  the  gaa  had  been  turned  off.  About 
6  a.  m.  of  January  6,  1918,  plaintiff's  hus- 
band arose  from  his  bed,  where  his  wife  ana 
child  were  lying,  and  struck  a  match.  Im- 
mediately there  was  an  explosion,  resulting 
In  the  death  of  plalntUTs  husband  and  their 
diild  and  injury  to  plaintiff's  person.  The 
room  into  which  one  entered  through  the 
front  door  of  the  house  was  the  living  room; 
to  the  right  of  this  was  the  bed  room,  in 
which,  the  explosion  occurred;  to  the  rear  of 
the  living  room  was  the  dining  room,  and  to 
the  right  of  the  latter  room  was  tbe  kitchen. 
The  living  and  bed  room  and  tbe  former  and 
dining  room  were  Joined  by  large  double 
openings  that  had  no  doors. 

After  tbe  explosion  there  was  found  in 
the  comer  of  the  living  room,  near  the  open- 
ing into  the  bed  room,  a  riser,  consisting  of 
a  gas  pipe  extending  through  tbe  floor  to  a 
point  a  few  inches  above  It  Across  the  top 
of  this  pipe  was  another  one,  forming  a  T 
or  ell.  One  end  of  this  T  was  closed;  the 
other  was  open  and  bad  a  bushing  In  tbe 
end.  A  brown  rag  was  banging  In  the  open 
end  of  the  T,  indicating  that  this  end  had 
been  stopped  up  with  the  rag.  Tbe  premises 
showed  evidences  of  the  force  of  the  explo- 
sion occurring  at  this  T.  Neither  plaintiff 
nor  her  husband  had  Installed  this  T  or  ell, 
nor  had  they  removed  any  cap  or  done  any 
work,  or  tampered  with  or  molested  the  gas 
pipes  and  appliances  In  any  way.  They  bad 
no  knowledge  of  the  condition  of  the  elL 
They  were  using  electricity  for  lighting  pur- 
poses at  the  time  of  the  explosion,  but  had 
used  the  gas  Jets  before.  There  was  evidence 
that,  if  the  stopcock  was  not  entirely  turned 
off,  gas  would  flow  tlirongh. 

Plaintiff's  theory  as  to  what  caused  the 
accident  was  that  the  employes  of  the  gas 
company  failed  to  turn  the  stopcock  far 
oiough  to  completely  shut  off  tbe  gas,  and 
that  the  gas  seeped  into  the  service  pipes  of 
the  house.    To  use  plaintiff's  words: 

•••  •  •  That  before  Mr.  and  Mrs.  Wall 
moved  into  this  cottage  this  T  bad  been  stop- 
ped up  with  a  brown  rag  bo  tightly  that  it 
prevented  tbe  flow  or  escape  of  gas  at  all 
times  when  gas  was  being  used  in  the  house; 


£=3Far  other  eases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgesta  and  Index** 
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that  is,  before  it  iras  ordered  dlaconnected. 
That  obvlooaly  during  the  particular  night 
preceding  this  explosion  there  was  an  increased ' 
pressure  sufficient  to  enable  the  gas  to  seep  its 
way  through  this  bushing,  and  the  brown  rag 
was  found  hanging  partly  out  of  the  open  T; 
and  the  jury  has  concluded,  as  the  plaintiff 
contended,  that  the  force  of  tiie  explosion  blew 
out  this  rag." 

•  The  petitton  was'  in  three  counts.  Tbe 
first  one  was  for  $10,000  for  tbe  death  ol 
plalntiffa  husband;  the  second,  for  $10,000 
for  the  death  of  the  child;  and  the  third, 
for  $75,000  for  Injuries  to  the  person  of  plain< 
tur.  There  was  a  verdict  and  judgment  In 
the  sum  of  $4,000  on  the  first  count,  $3,500 
on  the  third  count,  and  plalntifT  took  an  in- 
voluntary  nonsuit  on  the  second.  The  neg- 
ligence alleged  in  all  of  the  three  counts  is 
the  same,  and  Is  that  plaintiff  had  notified 
the  gas  company  to  disconnect  the  gas  main 
from  the  house  pipes;  that  defendant's  serv- 
ants undertook  to  cut  off  and  disconnect  the 
gas  from  the  house  by  closing  and  turning 
tbe  stopcock,  but  carelessly  and  negligently 
failed  to  turn  tbe  stopcock  to  tbe  "eztaent  or 
distance  necessary  to  close  or  shut  the  same, 
and  in  such  manner  carelessly  and  negli- 
gently left  said  cock  or  turn  valve  in  such 
position  as  to  permit  the  flow  and  escape  of 
gas  from  said  pipe  into  said  house" ;  that  it 
was  the  custom  of  the  defendant  to  notify 
persons  in  the  house  when  the  gas  was  shut 
off,  and  that  defendant's  agents  did  so  no- 
tify plaintiff  and  her  husband;  and  that 
I^lntiff  and  her  husband  believed  and  re- 
lied upon  this  information  and  "were  de- 
ceived thereby." 

[1]  Defendant  requests  that  this  case  be 
transferred  to  the  Supreme  Court  on  the 
ground  that  the  amount  Involved  exceeds  our 
jurisdiction.  The  contention  ia  tliat  the 
amount  involved  is  the  $7,500  recovered,  plus 
the  $10,000  claimed  in  the  second  count,  as 
to  which  an  involuntary  nonsuit  was  taken 
over  defendant's  objection.  Defendant  urges 
In  Its  brief  that  the  court  erred  in  permitting 
the  taking  of  this  nonsuit.  It  is  defendant's 
contention  that  plaintiff  sued  for  all  of  her 
damages  in  one  suit,  and  that  her  action  for 
damages  is  one  and  indivisible;  that  plain- 
tiff could  not  spilt  np  ber  cause  of  action 
into  three  actions;  that  she  could  not  take 
a  nonsuit  as  to  one  part  of  her  cause  of  ac- 
tion, without  taking  it  as  to  all. 

We  think  there  is  nothing  in  the  contention 
tliat  the  jurisdiction  is  not  in  this  court. 
"Whether,  by  taking  a  nonsuit  as  to  the  sec- 
ond count  plaintiff  was  splitting  her  cause 
of  action  would  not  arise  in  this  suit,  but 
that  question  would  present  itself  when 
plaintiff  attempted  to  enforce  in  another  suit 
tbe  claim  covered  by  this  count.  Of  course. 
It  would  seem  that  there  could  be  no  real 
or  substantial  contention  made  that  plalntlft 
may  not  at  any  time  dismiss  any  part  of  her 


suit  and  proceed  with  the  remainder.  If 
plaintiff  desired  to  go  to  the  jury  on  her  first 
and  third  counts,  it  would  appear  that  there 
could  be  no  substantial  controversy  that  she 
had  a  right  so  to  do.  As  before  stated,  the  ef- 
fect of  her  action  on  bringing  another  suit  is 
another  question.  What  is  involved  in  this  ap- 
peal? First,  the  $7,500  judgment  that  plain- 
tiff recovered;  and,  second,  whether  plaintiff 
had  a  right  to  take  a  nonsuit  as  to  ber  $10,- 
000  claim  covered  by  the  second  count  The 
value  of  the  judgment  is  certain,  $7,500;  the 
value  of  the  right  to  have  adjudicated  the 
$10,000  claim  in  this  suit  is  not  capable  of 
any  monetary  valuation.  Therefore  tbe 
amount  in  dispute  Is  $7,500.  Germo  Mfg.  Co. 
V.  Combs,  229  S.  W.  1072. 

[2]  At  tbe  close  of  all  tbe  evidence  defend- 
ant offered  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  wliich  was  refused. 
It  is  insisted  in  this  court  that  said  Instruc- 
tion should  have  been  given ;  it  being  argued 
that  the  negligence  of  the  defendant,  if  any, 
in  failing  to  entirely  shut  oS  the  gas,  if  it 
did  so  fail,  is  not  tbe  proximate  cause  ot 
the  Injury.  We  think  this  contention  to  be 
well  taken.  Plaintiff  pleaded  specific  acts 
of  negligence,  upon  whidi  her  case  in  this 
court  must  stand  or  fall.  Assuming  that  the 
gas  got  through  defendant's  mains  into  the 
supply  pipes  of  the  house  on  account  of  the 
failure  of  defendant's  employes  to  entirely 
close  the  stopcock,  and  that  defendant  was 
negligent  in  not  so  closing  it,  and  that  de- 
fendant negligently  notified  the  occupants  of 
the  premises  that  the  gas  had  been  turned 
off,  was  any  one  of  these  acts  of  negligence 
the  proximate  cause  of  the  -tojury?  Did 
plaintiff's  husband  do  anything  that  be 
would  not  have  done,  had  there  been  no  at- 
tempt to  turn  the  gas  off,  or  no. order  to  turn 
it  off,  or  no  notification  that  it  had  been 
turned  off?  We  think  not.  How  was  plain- 
tiff and  her  husband  deceived?  If  he  had 
known  that  the  gas  was  not  turned  off,  and 
that  there  was  gas  in  the  supply  pipes  in  tbe 
house,  would  he  have  refrained  from  strik- 
ing the  match,  or  forborne  the  doing  of  any- 
thing that  he  did?  It  is  apparent  that  he 
would  have  done  just  what  he  did.  All  the 
evidence  shows  that  plaintifTs  husband  would 
have  struck  the  match  and  the  explosion 
would  have  occurred,  had  nothing  been  done 
toward  turning  the  gas  off  from  the  time  it 
was  first  turned  on,  when  deceased  and  his 
family  moved  Into  the  premises. 

There  is  no  contention  that  plaintiff  and 
her  husband  were  attempting  to  repair  or 
alter  the  house  supply  pipes  and  fixtures  in 
any  respect;  the  contention  being  that  they 
did  not  alter  or  interfere  in  any  way  with 
the  gas  pipes  In  the  house.  They  were  not 
using  the  gas  at  that  time,  and  there  is  no 
cinim  that  tbe  gas  escaped  through  a  gas 
jet,  or  0  pipe  that  was  left  open  for  tbe  use 
of  gas,  or  for  repairing  or  altering  the  pipen 
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or  gas  appliances  in  Ghe  house.  It  is  appar- 
ent that  this  nnfortunate  acddent  wonld 
have  happened,  as  we  have  before  stated,  had 
nothing  been  done  toward  having  the  gas 
shut  off.  How,  then,  coald  the  failure  to  en- 
tirely tnm  off  the  gas  be  the  proximate  cause 
of  the  injury  under  the  allegations  of  plaln- 
tilTs  petition?  "Proximate  cause"  is  de- 
fined to  be: 

"That  cause  which,  in  the  natural  and  oon- 
tinuoos  sequence,  unbroken  by  an  intervening 
canse,  produces  the  injury,  and  without  which 
the  result  would  not  have  happened."  Sazton 
V.  Mo.  Pac.  Ry.  Co.,  98  Mo.  App.  494,  501,  72 
S.  W.  717;  Hall  v.  Transfer  Co.,  135  Mo.  App. 
119,  122,  116  S.  W.  1054. 

It  is  not  sufficient  merely  to  show  that  de- 
fendant was  negligent;  the  legal  relations 
of  canse  and  effect  between  the  negligence 
of  the  defendant  and  the  injury  must  be 
shown.  The  mere  fact,  which  mnst  be  ad- 
mitted, that  the  explosion  would  not  have 
occurred,  bad  the  gas  been  shut  off  is  not 
sufficient  to  sliow  this  relation.  Henry  ▼. 
St  L.,  K.  C.  4  Northern  Hy.  Co.,  76  Mo.  288, 
294,  43  Am.  Rep.  762;  Glenn  v.  St.  Ry.  Co., 
167  Mo.  App.  109,  117, 150  S.  W.  1092.  View- 
ing this  case  from  the  theory  upon  which  It 
was  pleaded  and  tried,  we  think  that  it  is 
apparent  that  the  open  T  in  the  toom  where 
the  explosion  occurred  was  the  proximate 
cause  of  the  injury.  Of  course,  defendant 
would  be  liable  if  it  negligently  failed  to  en' 
tirely  disconnect  the  gas  from  the  tiouse 
snpply  pipes,  or  negligently  notified  the  oc- 
cupants of  the  premises  that  it  was  discon- 
nected, if  such  negligence  contributed  with 
the  open  T  to  bring  about  the  injury.  How- 
ever, sudi  negUgenoe^  if  any,  moat  have  con- 
tributed to  the  proximate  cause  of  the  tn- 
Jury.  Plaintiff  cannot  recover,  unless  it  ap- 
pear that  the  injury  resulted  proximately 
from  the  negligence  of  the  defendant.  Grubb 
V.  Dunham,  201  Mo.  App.  504,  608,  509.  214 
S.  W.  256.  In  this  case  there  were  three 
causes  of  the  injury,  the  escape  of  tlte  gas 
into  the  service  pipes,  the  open  T  or  ell,  and 
the  lighting  of  the  match.  Of  these  three 
there  was  but  one  proximate  concurring 
canse,  and  that  was  the  open  T,  where  the 
explosion  occurred.  Glenn  v.  Railroad,,  su- 
pra;  Hnll  V.  Transfer  Co.,  supra. 

We  have  examined  the  three  cases  cited 
by  the  plaintiff.  The  first  is  Schmeer  v. 
GaSUght  Co.,  147  N.  T.  629,  42  N.  E.  202, 
ao  L.  R.  A.  658.  In  that  case  the  gas  was 
turned  into  the  service  pipes  of  an  apartment 
building  at  the  request  of  some  of  the  ten- 
ants. The  gas  escaped  into  the  presmlses  of 
a  tenant,  who  bad  not  ordered  gas,  through 
an  opening  in  the  pipes  in  said  premises. 
The  liability  was  fixed  on  ttie  gas  company, 
on  the  ground  that  under  the  circumstances 
of  that  case  the  company  should  have  in- 
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spected  the  pipes  In  all  of  the  apartments 
of  the  building  l>efore  turning  on  the  gas. 
There  is  no  claim  that  there  is  any  negll- 
g«ice  in  tlsls  case  in  r^erence  to  inspecting 
the  house  supply  pipes.  The  facts,  and  the 
principles  upon  which  the  cases  of  Pulaski 
Gas  Co.  V.  McCllntock.  97  Ark.  676,  134  S. 
W.  1189,  1199,  32  L.  R.  A.  (N.  S.)  825,  and 
City  of  Richmond  v.  Gay's  Administratrix, 
103  Va.  320,  49  S.  B.  482,  were  decided,  are 
so  unlike  those  in  the  case  at  t>ar,  that  a 
mere  reading  of  the  opinions  in  those  cases 
show  that  those  cases  are  not  applicable. 

The  judgment  is  reversed. 

All  concur. 


STATE  V.  WARREN  at  al.     (No.  2957.) 

(Springfield  Court  of  Appeals.     Missouri. 
Dec  5,  1921.) 

Criminal  law  « 
decided. 


>l  134(3)— Moot  question   not 


Ulton  appeal  from  conviction  of  selling  in- 
toxicating liquor  contrary  to  the  prohibition 
statute,  Rev.  St.  1919,  i  6588,  the  contention 
that  the  circuit  court  had  no  jurisdiction  be- 
cause exclusive  power  to  regnlate  and  control 
the  sale  of  liqnor  had  been  delegated,  by  Rev. 
St  1919,  i  7976,  BUbd.  39,  to  cities  of  the  second 
<das8,  which  class  admittedly  included  the  city 
where  the  offense  was  committed,  and  that  such 
law  bad  not  been  repealed  by  section  6605  to- 
gether with  other  provisions  of  the  chapter  as 
in  conflict  therewith,  would  not  be  considered, 
where  there  was  no  showing  that  the  city  in 
question  had  any  ordinance  regulating  the  sale 
or  giving  away  of  intoxicating  liquor. 

Appeal  from  Circuit  Court  Jasper  Coun- 
ty; Grant  Bmerson,  Judge. 

Del  Warren  and  another  were  found  guilty 
of  violating  the  prohibition  law,  and  appeal 
Affirmed. 

T.  C.  Tadlock,  of  JopUn,  for  appellants, 
C.  S.  Walden,  Pros.  Atty.,  and  W.  iM.  An- 
drews, Asst  Pros.  Atty.,  both  of  Joplin,  for 
the  State. 

BRADLEX,  J.  Defendants  were  proceeded 
against  in  the  circuit  court  by  information 
for  an  alleged  violation  of  section  6588,  R.  S. 
1919,  by  which  information  it  is  alleged  that 
on  the  day  of  December,  1920,  de- 
fendants at  and  in  the  county  of  Jasper, 
state  of  Missouri,  did  unlawfully  sell  cer- 
tain intoxicating  liquor  contrary  to  our  pro- 
hibition statute.  Defendants  were  found 
guilty  by  a  jury,  and,  failing- to  get  reUef  in 
motions  for  a  new  trial  and  in  arrest,  ap- 
pealed. 

Defendants  make  but  one  point  in  their 
tnrief.  They  contend  that  prior  to  the  enact- 
ment of  our  present  prohibition  statute,  the 
Legislature  had  delegated   to  cities  of  the 
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second  class  the  exclusive  power  to  regulate 
and  control  the  giving  away  or  selling  of 
Intoxicating  liquor,  and  -  that  since  the  evi- 
dence establlsbed  tbat  tbe  alleged  sale  of  Ibe 
whisky  for  which  sale  defendants  are 
charged  took  place  in  the  city  of  Joplin,  a 
city  of  the  second  class,  that  the  circuit 
court  bad  no  Jurisdiction,  and  that  they 
should  have  been  discharged.  Defendants 
rely  on  subdivision  39  of  section  7976,  R.  S. 
1919,  which  section  covers  the  general  cor- 
porate powers  of  cities  of  the  second  class. 
By  this  section  It  Is  provided  that  cities  of 
the  second  class  shall  have  by  ordinance,  not 
inconsistent  with  the  Constitution  or  law  of 
the  state,  "exclusive  power  to  define,  regu- 
late, restrain,  suppress,  license,  and  tax 
dramshops  and  to  revoke  dramshop  licenses, 
and  to  regulate  and  control  the  giving  or 
selling  of  intoxicating  liquors  at  any  place 
or  places  in  such  cities."  To  support  their 
contention  defendants  cite  State  v.  Kessels, 
120  Mo.  App.  283,  96  8.  W.  494,  and  cases 
th^e  cited.  On  the  other  hand,  it  is  urged 
for  the  state  that  section  6605,  R.  S.  1919, 
together  with  .  the  other  provisions  of  the 
chapter,  repealed  all  laws  in  conflict  with 
the  prohibition  statute,  citing  State  v.  Boiler, 
77  Mo.  120;  State  ex  rel.  v.  Patterson,  207 
Mo.  129,  105  S.  W.  1048;  State  v.  Summers, 
142  Mo.  586,  44  S.  W.  797;  Meriwether  v. 
hove,  167  Mo.  614,  67  S.  W.  250;  Maret  v. 
Hough,  185  S.  W.  544;  Raper  v.  Lusk,  192 
Mo.  App.  378,  181  S.  W.  1032.  Defendants 
answer  this  contention  by  saying  that  the 
prohibition  statute  does  not  operate  as  a 
repeal  of  the  provisions  of  section  7976  per- 
tinent here;  that  to  so  construe  the  prohibi- 
tion statute  would  run  counter  to  the  gen- 
eral rule  of  construction  that  a  general  or 
later  law  will  not  operate  to  repeal  a  prior 
special  law  citing  State  v.  Kessels,  supra; 
State  ex  inf.  v.  Dabba,  1^  Mo.  359,  81  S. 
W.  1148;  Buschenberg  v.  Southern  Electric 
Ry.,  161  Mo.  70,  61  S.  W.  626;  Manker  t. 
Faulhaber,  94  Mo.  430,  6  S.  W.  372;  State 
ex  reL  v.  Hostetter,  137  Mo.  636,  89  S.  W. 
270,  38  L.  B.  A.  208,  69  Am.  St  Bep.  615; 
i:>acific  Bailroad  Co.  v.  Cass  County,  53  Mo. 
17;  State  ex  rel.  v.  McDonald,  38  Mo.  530. 

It  will  be  noted  that  section  7976  provides 
that  cities  of  the  second  class  shall  have 
the  exclusive  power  to  regulate  the  selling 
or  giving  away  of  Intoxicating  liquor  by 
ordinance  not  inconsistent  with  the  Consti- 
tution or  laws  of  the  state.  It  is  true,  as 
defendants  say,  that  the  prohibition  statute, 
section  6588,  R.  S.  1919  et  seq.,  does  not  spe- 
cifically repeal  or  revoke  the  power  delegated 
to  cities  of  the  second  class  to  regulate  the 
selling  or  giving  away  of  intoxicating  liquor; 
but  in  view  of  the  field  covered  by  ttie  Eigh- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  and  our  prohibition  statute, 
we  are  of  the  opinion  that  defendants,  had 
they  properly  raised  the  point  whldi  they 


sought  to  raise,  would  be  upon  precarious 
ground.  The  question,  however,  is  not  be- 
fore us.  It  was  admitted  that  Joplin  is  a 
city  of  the  second  class,  but  there  was  no 
showing  that  the  city  had  any  ordinance 
regulating  the  sale  or  giving  away  of  in- 
toxicatifig  liquor;  hence  any  discussion  of  the 
question  attempted  to  be  raised  by  defend- 
ants would  be  mere  obiter. 

We  have  examined  the  record  before  us, 
and  find  no  errors.  It  follows,  therefore, 
that  the  judgment  should  be  affirmed,  and  it 
is  so  ordered. 

FARRINGTON,  J.,  concurs. 
COX,  P.  J.,  concurs  in  Oie  result. 


ELMORE  V.  McNEALEY.    (No.  14094.)  * 

(Kansas   Oi^   Court   of   Appeals.     Missouri. 
Dec.  5,  1921.) 

Mortgages  «=>286  (4)— Grantee  not  liable  for 
Interest  on   assumed   Indebtedness   aoorulng 
prior  to  execution  of  deed. 
Under  a  deed  assuming  deed  of  trust  indebt- 
edness of  grantor,  grantee  was  not  liable  for 
Interest  on  soch  indebtedness  accruing  prior  to 
execution  of  deed. 


Appeal  from  Circuit  Court,  Adair  County; 
J.  A.  Cooley,  Judge. 
"Not  to  be  officially  published." 

Action  by  T.  B.  Elmore  against  R,  A.  Mc- 
Nealey.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

J.  M.  Wattenbarger  and  Higbee  ft  Mills, 
all  of  KirksviUe,  for  appellant. 

Campbell  &  Ellison  and  W.  A.  Frank,  all 
of  Klrksville,  for  respondent 

ARNOLD,  J.  This  is  an  action  for  dam- 
ages for  breach  of  the  covenants  In  a  war- 
ranty deed,  executed  by  defendant  and  his 
wife  September  22,  1919,  whereby  they  «m- 
veyed  to  plaintiff  all  their  right,  title,  and 
interest  In  and  to  the  S.  E.  quarter  of  section 
1,  township  61,  range  14,  one  mile  north  of 
Glbbs,  in  Adair  county,  Mo.,  in  exchange 
for  a  house  and  lot  in  the  city  of  Klrksville, 
Mo.  By  agreement  the  deeds  to  the  two 
pieces  of  property  were  left  with  one  Down- 
ing, a  notary  public,  to  be  mutually  deliv- 
ered when  defendant  paid  plaintiff  the  dif- 
ference on  the  deal.  The  following  morning 
defendant  procured  his  deed  from  the  notary 
and  deposited  it  as  collateral  for  certain  of 
his  liabilities.  He  filed  his  deed  for  record 
on  October  11,  1019.  He  then  told  plaintiff 
to  get  his  deed  from  Downing,  and  this 
plaintiff  did  on  December  8,  1919,  and  filed 
same  for  record.    The  latter  deed  recites: 
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'TTbis  coBTeyaae*  la  made  subject  to  «  deed 
of  tmst  ■eearing  a  note  for  six  thoneand  dol- 
lars bearing  6Mi  per  cent,  interest,  wbicb  said 
second  party  hereby  assumes  and  agrees  to  pay 
as  part  of  the  purchase  price." 

Further  the  deed  recites: 

"That  the  said  premises  are  free  of  any  !&• 
enmbrances  done  or  suffered  by  them  or  tiiose 
under  whom  they  claim." 

The  petition  Is  in  four  counts.  The  first 
charges  a  breach  of  covenant  against  incum- 
brances, In  that  there  was,  at  the  date  of  the 
deed,  an  Incumbrance  of  "$220,  accrued  In- 
terest on  the  $6,000  deed  of  trust  against  the 
land,  not  disclosed  by  McNealey's  deed." 
The  BMond  count  charges  breach  of  cove- 
nant, in  that  at  the  date  of  the  deed  and 
conveyance  there  were  taxes  due  and  unpaid 
against  the  property.  The  third  count  is  for 
a  breach  of  covenant.  In  that  at  the  time  the 
deed  was  executed  one  Charles  Neate  was 
lawfully  In  possession  of  said  lands,  under 
a  lease  from  defendant  for  one  year  from 
March  1,  1919,  and  "there  was  a  crop  of  80 
acres  of  com  raised  by  Neate  growing  there- 
on, of  the  value  of  $3,000,  besides  pasture; 
that  by  the  terms  of  said  lease  said  Neate, 
as  sudi  lessee,  was  the  owner  of,  and  re- 
ceived and  took,  one-half  of  said  crop  of 
com,  and  also  said  pasture  of  the  value  of 
$400,  and  wholly  excluded  plalntlft  from  said 
crops  and  pasture,"  etc.  The  fourth  count 
charges  brea(^  of  covenant,  in  that  there  was 
at  the  date  of  said  deed  a  public  road  on 
the  east  and  south  lines  of  said  premises,  oc- 
cupying 30  feet  thereon  on  said  two  sides, 
which  said  road  was  not  excluded  in  words 
from  said  deed. 

.  The  answer  was  a  general  denial,  and,  in 
further  answer  to  count  3  of  the  petition,  de- 
nied the  execution  of  the  deed.  The  answer 
also  contained  a  counterclaim  for  the  conver- 
sion of  25  tons  of  hay,  of  the  value  of  $625, 
and  of  70  bnsl^  of  com,  of  the  value  of 
104.50.    ^e  reply  was  a  general  denial. 

The  ISBuea  were  tried  to  the  court,  a  Jury 
having  been  waived.  The  court's  finding 
was  for  defendant  on  the  first  count,  and  for 
plaintiff  upon  the  second  count  for  unpaid 
taxes  $84.25,  and  for  plaintiff  upon  the  third 
count,  his  damages  being  assessed  at  $1.  The 
finding  was  for  defendant  on  the  fourth 
count,  and  on  his  counterclaim  for  the  con- 
version of  16  tons  of  hay,  worth  $150.  Judg- 
ment was  entered  for  defendant  on  the  whole 
case  for  $74.75  and  costs.  Motion  for  new 
trial  was  overruled,  and  plaintiff  appeals. 

For  bis  first  point.  In  support  of  his  ap- 
peal, plaintiff  urges  that  the  trial  court  erred 
In  refusing  his  first  declaration  of  law,  as 
follows: 

"If  the  court  finds  from  the  evidence  that  de- 
fendant conveyed  to  plaintiff  the  southeast 
quarter  of  section  1,  township  61,  range  14,  iu 
Adair  county.  Mo.,  by  warranty  deed,  as  set 
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forth  in  the  first  count  of  the  petition,  subject 
tq  a  deed  of  trust  securing  the  payment  of  a 
note  for  $6,000  bearing  S%  per  cent,  interest, 
and  that  at  the  date  of  said  deed  there  was  in- 
terest accrued  on  said  note  in  the  sum  of  $220 
and  unpaid  on  September  22,  1919,  and  that 
plaintiff  paid  same,  then  the  finding  of  the  court 
should  be  for  the  plaintiff  on  the  first  count  of, 
the  petition,  for  said  sum  of  $220,  with  inter- 
est from  Aprn  15,  1920." 

This  point  bears  directly  upon  the  con- 
struction of  the  covenants  between  the  par- 
ties as  to  which  should  pay  the  accrued  in- 
terest. Plaintiff  testified  there  had  been  a 
written  contract  prior  to  the  exchange  of 
deeds  between  the  parties,  but  this  contract 
Is  not  in  evidence,  and  we  must  construe  the 
covenants  in  the  deed  to  the  160  acres  of 
land,  in  the  determination  of  the  question 
here  involved.  The  recitation  in  the  deed  in 
question,  so  far  as  It  refers  to  the  deed  of 
tihist  for  $6,000  and  the  interest  thereon,  is 
as  follows: 

M  •  •  •  ^jg  conveyance  is  made  subject  to 
a  deed  of  trust  securing  a  note  for  six  thou- 
sand dollars  bearing  5H  Per  cent,  interest, 
wltid)  said  second  party  hereby  assumes  and 
agrees  to  pay  as  part  of  the  purchase  price." 

The  deed  of  trust  in  evidence  discloses 
that  Instrument  was  executed  by  Samuel  N. 
Still  and  IJnnle  B.  Still,  husband  and  wife, 
on  January  15,  1917,  and  provided  that  said 
instrument  was  given — 

"to  secure  the  payment  to  third  party  of  a  note 
for  the  sum  of  $6,000  due  on  the  1st  day  of 
February,  1922,  with  interest  thereon  from 
February  1,  1917,  at  the  rate  of  5%  per  cent. 
per  annum,  payable  annually  on  the  let  day  of 
February  each  year.  •  •   •  »• 

The  testimony  shows  that  all  payments  of 
interest  had  been  met  up  to  February  1, 
1910,  and  that  the  Interest  from  February 
1,  1919,  to  September  22,  1919,  had  accraed 
on  the  note,  although  the  annual  interest- 
paying  date  would  not  arrive  until  Febraary 
1,  1920. 

Counsel  for  defendant  have  filed  no  brief 
ta  this  court,  and  we  must  thereforo  deter- 
mine the  issue  on  this  point  by  an  examina- 
tion of  plaintiff's  brief  and  the  record.  From 
these  we  learn  that  it  Is  plaintiff's  conten- 
tion that,  In  accepting  the  warranty-  deed  as 
written,  he  assumed  and  agreed  to  pay  only 
the  Interest  on  the  $6,000  deed  of  trust  from 
September  22,  1919,  the  date  of  the  exchange 
off  deeds.  We  may  assume,  therefore,  that 
counsel  for  defendant  maintain  that  plain- 
tiff, by  accepting  the  deed  as  written.  Is 
obllga'ted  to  pay  the  entire  yearly  Installment 
of  Interest  due  February  1,  1920.  In  this  Is- 
sue we  accept  plaintiff's  contentleu  as  cor- 
rect. The  contract  is  silent  as  to  when  plain- 
tiff shall  begin  paying  Interest  on  the  note. 
Plaintiff  cites  22  Cyc.  p.  1638c,  to  the  effect 
that- 


Digitized  by 


Google 


166 


235  SOUTHWESTERN  BBPOBTEB 


(Mo. 


"Where  a  contract  for  the  payment  of  money 
contains  a  stipulation  for  the  payment  of  in- 
terest, bat  does  not,  either  expressly  or  im- 
pliedly, fix  the  time  from  which  snch  interest  is 
to  ran,  it  is  generally  held  that  interest  is  to 
be  allowed  from  the  date  of  the  contract" 

— citing  Plttman  v.  Barret,  34  Mo.  84.    Con- 
tra, Ayers  v.  Hayes,  13  Mo.  252. 

In  Dunlap  v.  Kelley,  115  Mo.  App.  610,  614, 
92  S.  W.  140,  this  court  held: 

"The  time  when  interest  should  begin  to  ran 
on  an  indebtedness,  when  it  is  not  specifically 
stated,  is  frequently  difficult  to  determine.  It 
may,  however,  be  said  of  indebtedness  generally 
that,  in  the  absence  of  an  agreement  to  the  con- 
trary, it  does  not  begin  to  bear  interest  until  it 
is  due.  So,  therefore,  if  a  written  obligation  is 
silent  as  to  the  time  when  it  will  begin  to  draw 
interest,  it  will  not  do  so  until  maturity.  Mil- 
ler V.  Cavanaugh,  99  Ky.  877." 

Applying  this  reasoning  to  the  case  at  bar, 
we  must  conclude  that  plaintiff's  obligation 
to  assume  the  payment  of  Interest  began  <bi 
the  22d  day  of  September,  1919,  the  date  of 
the  transfer  of  the  deeds.  Taking  this  date 
for  a  basis,  the  Interest  had  accrued  from 
February  1,  1919,  and  amounted  to  $220, 
which,  under  the  construction  above  indicat- 
ed, defendant  was  bound  to  pay.  To  hold  to 
the  contrary  would  be  to  say  that  plaintiff 
assumed  the  $6,000  and  Interest  at  Qi^  per 
cent,  and  his  obligation  would  date  from 
January  16,  1917,  had  the  Interest  prior  to 
February  1,  1919,  not  been  paid.  We  cannot 
conceive  that  snch  an  intention  possibly  could 
have  been  embraced  within  the  terms  of  the 
cpntract  as  recited  in  the  warranty  deed. 

As  the  cause  will  be  reversed  and  remand- 
ed upon  the  point  above  discussed,  other 
points  raised  by  counsel  need  not  be  dis- 
cussed at  this  time.  For  the  reasons  above 
stated,  we  are  of  opinion  that  the  trial  court 
erred  in  refusing  plaintiff's  first  declaration 
of  law.  The  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

All  concur. 


BANK  OF  MOUNTAIN  VIEW  V.  McMINDS 
et  al.    (No.  2951.) 

(Springfield  Court  of  Appeals.     Missouri. 
Dec.  S,  1921.) 

I.  Banks  and  banking  «=> 1 09 (3)— Cashier  qf 

bank  may  not  use  notes  due  bank  to  buy 

light  plant. 

Under  Bev.  St.  1919,  t  11741,  prohibiting 

banks  from  engaging  in  trade  or  from  owning 

or  operating  industrial  plants  a  bank  cashier 

has  no  authority  to  use  notes  due  the  bank 

to  pay  for  an  electric  light  plant  to  be  run  as 

a  commercial  venture  in  which  the  bank  is  a 

partner. 


2.  N«»w  trial  «=»I08(3)— Newly  dlseovarad  avl- 
denoe  hald  not  sufflelent  to  authorize. 

A  motion  for  new  trial,  made  on  newly  dis- 
covered evidence  that  one  surety  on  a  note 
sued  on  had  been  released  should  not  be  grant- 
ed where  such  release  only  released  the  defend- 
ant surety,  who  made  no  showing  for  a  new 
trial  on  tiiis  fact,  and  the  case  was  tried  on 
a  theory  different  from  the  defense  in  the  new- 
ly discovered  evidence. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;  Guy  D.  KIrby,  Judge. 

Action  by  the  Bank  of  Mountain  View 
against  Ray  McMinds  and  another.  From 
judgment  for  plaintiff,  defendants  appeal. 
Afllrmed. 

L.  B.  Hoc^ier,  of  Mountain  View,  and 
Wright  ft  Ruffin,  of  Sprlngfleld,  for  appel- 
lants. 

J.  P.  Swaim,  of  Mountain  View,  for  re- 
spondent. 

BRADLEY,  J.  Plaintiff  filed  its  petiUon 
in  two  counts  on  tn'o  promissory  notes,  one 
dated  March  17, 1917,  for  $500,  signed  by  de- 
fendants and  one  Frank  J.  MoGrath,  and  one 
for  $300,  date  not  given  in  the  record,  and 
signed  by  defendants  and  Mrs.  Cclia  Mc- 
Minds. After  the  evidence  was  in,  the  court 
directed  a  verdict  for  plaintiff,  and  defend- 
ants, failing  to  get  a  new  trial,  appealed. 

The  petition  is  in  the  usual  form.  The  an- 
swer pleads  ^  settlement  and  discharge  of 
the  notes.  McMinds,  the  principal  debtor, 
sets  up  as  a  defense  that  in  Ma}',  1918,  after 
the  maturity  of  the  notes,  he  entered  into  an 
agreement  with  M.  L.  Laudrum,  cashier  of 
plaintiff  bank,  whereby  Laudrum  for  the 
bank  purchased  McMinds'  light,  plant  lu 
Mountain  View,  and  that  the  notes  sued  on 
were  satisfied  in  said  deal.  It  Is  conceded' 
that  Land  rum  purchased  the  light  plant,  but 
he  contends  that  he  purchased  it  on  his  own 
account,  and  for  himself,  and  not  for  the  bank. 
McMinds  executed  a  bill  of  ||Ue  for  the  light 
plant,  specifying  in  detail  thethings  sold,  the 
consideration  being  given  as  $1^,500,  and 
Landrum  being  designated  as  the  vendee. 
The  warranty  in  the  bill  of  sale  excepted  two 
chattel  mortgages,  one  to  Landrum  and  oue 
to  Waldo  Eklwards.  The  Laudrum  and  Ed- 
wards mortgages  made  up  the  $2,500,  and 
Landrum  says  that  the  release  and  cancella- 
tion of  these  two  mortgage  debts  constituted 
the  consideration  for  the  light  plant.  The 
Landrum  note  was  for  $1,000  and  the  Ed- 
wards note  $1,276,  and  the  amount  due  at  the 
date  of  the  bill  of  sale  was  about  $2,500, 
the  consideration  expresssed  therein.  Also  it 
appears  that  the  light  plant  had  been  adver- 
tised for  sale  under  the  Landrum  mwtgage 
at  the  time  of  the  execution  of  the  bill  of 
sale.  It  Is  dlfiicult  to  determine  just  the 
amoiut  of  Indebtedness  that  McMinds  claims 
was  settled  by  the  transfer  of  the  light  plant. 
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Other  tban  the  mortgage  notes  and  the  notes  .mitted  for  the  most  pait  without  objection 


sued  <Bi,  which  McMlnds  claims  were  settled 
and  paid  by  the  sale  of  the  light  plant. 

McMinds  owed  the  bank  atMJUt  $800,  rep- 
resented by  three  notes,  at  the  time  of  the 
light  plant  deal  with  Landrum.  McMinds 
testified  iMsitively  that  the  notes  sued  on 
were  included  in  the  light  plant  deal.  De- 
fendant Stevenson  was  a  director  in  the  bank 
at  the  time,  and  says  that  Landruin  was  act- 
ing for  the  bank  in  the  light  plant  deal,  and 
that  it  was  Iiis  imderstandlng  that  the  notes 
sued  on  were  settled  in  said  deal;  tliat  he 
had  discussed  the  matter  with  Landrum,  and 
asked  him  why  he  did  not  turn  over  McMinds' 
notes ;  that  after  the  bill  of  sale  he  did  not 
pay  any  interest  on  the  McMinds'  notes. 
However  it  appears  that  Stevenson,  on  De- 
cember 16,  1918,  several  months  after  the 
bill  of  sale,  gave  his  check  for  $10  to  pay 
interest  "on  McMinds'  note,"  but  no  credit  of 
that  date  appears  on  either  note  sued  on.  It 
does  appear,  however,  that  on  November  2, 
1918,  $20  interest  was  paid  on  the  $500  note, 
and  on  the  same  date  interest  cm  the  $300 
note  was  paid  to  January  11,  1919.  After- 
wards two  other  interest  payments  were 
made  on  the  $300  note,  paying  interest  to 
July  11,  1919.  On  November  2,  1919,  Mc- 
Orath  paid  $266.55  on  the  $500  note,  but  it 
is  not  claimed  that  this  payment  -was  made  at 
the  instance  of  McMinds.  All  these  interest 
payments  mentioned  were  subsequent  to  the 
date  when  McMinds  claims  that  he  settled  the 
notes  sued  on  by  transfer  of  the  light  plant. 
There  were  several  intereat  payments  on  the 
notes,  srane  prior  and  some  subsequent  to 
July  8, 1918,  the  date  of  the  bill  of  sale.  Just 
who  made  the  payments  subsequent  to  that 
date  is  not  clear.  Landrum  says  that  Mc- 
Minds made  several  payments,  and  that  some 
of  the  sureties  made  some  of  the  payments, 
but  the  payments  subsequent  are  not  fully 
explalAed, 


tending  to  support  defendants  on  the  ques- 
tion of  fact.  On  the  other  hand,  there  is 
abundant  evidence  to  the  contrary.  But,  if 
defendants'  answer  may  not  go  to  defeat 
plaintiff's  siiit,  then  it  is  not  material  which 
way  the  trier  of  facts  would  determine  that 
issu&  It  is  our  opinion  that,  even  though  the 
cashier  made  the  deal  exactly  as  McMinds 
says  he  did,  such  transaction  in  the  light  of 
this  record  would  be  utterly  void.  At  least 
$2,500  of  the  $3300  consideration  according  to 
McMinds  was  paid  by  Landrum,  and  not  by 
the  bank.  The  notes  held  by  the  bank  were 
well  secured,  and  there  was  no  occasion  to 
barter  them.  The  board  of  directors  Iiad 
taken  no  actlcm  concerning  the  matter.  The 
light  plant  was  transferred  to  Landrum,  the 
cashier,  and  he  continued  to  operate  it,  and 
receive  the  profits.  To  sustain  defendants 
would  he  equivalent  to  holding  that  a  cashier 
of  a  bank  could  decide  for  himself  on  the  one 
hand,  and  for  the  bank  on  the  oth«r,  and 
without  consulting  the  board  of  directors,  and 
without  their  action,  that  he  and  the  bank 
would  enter  into  a  partnership  to  conduct  a 
business.  Here  the  bank  would  have  about 
$800  invested,  and  of  coarse  would  receive 
its  share  of  the  profits,  and  would  also  be 
liable  for  its  sliore  of  the  losses.  We  recog- 
nize that  the  courts  have  sometimes  gone  the 
limit  (perhaps  more  constrained  by  a  sense 
of  Justice)  in  dealing  with  the  powers  of  a 
cashier  of  the  ordinary  country  bank  (Oitl- 
Bens'  Bank  v.  Douglass,  178  Ma  App.  664, 161 
B.  W.  601),  but  we  have  found  no  case  where 
the  cashier  has  been  permitted  to  take  the 
bank's  funds  and  lawfully  launch  a  copart- 
nership. In  Bank  of  Dexter  v.  Simmons, 
204  S.  W.  837,  while  discussing  the  authority 
and  power  of  a  cashier,  we  said: 

"As  to  the  second  proposition,  that  the  pres- 
ident aad  caslder  of  the  bank  after  the  bank 
I  acqnired  the  notes  for  value  agreed  to  release 


The  bank  records  showed  no  action  by  the  I  "****  defendants   from   any   liability   thereon, 

any  such  agreement  was  beyond  the  scope  of 
their  authority,  and  is  not  binding  on  the 
bank,  especially  so  when,  as  here,  there  was  no 
consideration  for  such  release,  and  no  ques- 
tion of  estoppel  is  in  the  case.  It  has  been 
directly  held  that  the  cashier  of  a  bank,  who 
is  the  chief  executive  officer  thereof,  cannot 
by  contract  discharge  a  party  to  a  note  from 
liability  tbereou,  and  the  same  would  be  true 
as  to  the  president"— citing  People's  Savings 
Bank  v.  Hughes,  62  Mo.  App.  676;  Daviess 
County  Savings  Ass'n  v.  Sailor,  63  Mo.  24; 
Bank  v.  Lee,  196  Mo.  App.  496,  196  S.  W.  43. 


board  touching  the  light  plant  It  does  not 
appear  on  what  theory  the  trial  court  direct- 
ed a  verdict  for  plaintiff.  Plaintiff  made 
three  contentions:  (1)  That  Its  cashier  did 
not  purchase  the  light  plant  for  plaintiff; 
(2)  that  if  he  did  attempt  to  so  purchase  that 
he  had  no  authority  to  so  act,  and  that  plain- 
tiff had  not  in  any  manner  ratified  any  such 
action,  and  was  therefore  not  bound ;  (3)  that 
the  bill  of  sale  was  conclusive,  and  that  de- 
fendants could  not,  under  pretext  of  explain- 
ing the  consideration,  show  that  the  notes 
sued  on  were  included. 

[1]  In  our  view  of  this  case  It  is  not  neces- 
sary to  consider  any  except  the  second  propo- 
sition. The  first  one  is  a  question  of  fact, 
and.  judging  from  the  record  touching  the 
first  proposition,  we  infer  that  the  trial  court 
based  his  ruling  either  upcm  the  second  or 
tlilrd,  probably  the  second.  There  was  evi- 
dence, we  tliink  of  a  substantial  nature,  ad- 


But,  aside  from  the  case  law  upon  the  ques- 
tion, the  statute  (section  11741,  B.  8. 1919)  in 
the  chapter  on  banks  in  our  opinion  is  ap- 
plicable to  the  facts  of  the  instant  case.  This 
section  reads: 

"No  corporation  now  existing,  nor  any  here- 
after organized  under  any  law  of  tlus  state, 
whether  general  or  special,  as  a  bank,  or  to 
carry  on  a  banking  business,  shall  employ  its 
moneys,  directly  or  indirectiy,  in  trade  or  corn- 
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merce,  by  buying  and  selllDg  ordinary  goods, 
chattels,  wares  and  merchandise,  or  by  owning 
or  operating  industrial  plants:  Provided,  that 
it  may  sell  ail  kinds  of  property  which  may 
come  into  its  possession  as  collateral  security 
(or  looBs,  or  in  the  ordinary  collection  of 
debts."  ■ 

lihis  section  we  think  probiblts  what  de- 
fendants urge  that  the  bank  tbrough  Its  cash- 
ier did.  There  Is  no  showing  or  attempt  to 
show  that  the  cashiw  made  the  deal  "in  the 
ordinary  collection  of  debts." 

[2]  Defendants  Insist  that  the  trial  court 
should  have  granted  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  De- 
fendants set  up  in  their  motion  that  in  about 
seven  hours  after  the  verdict  was  returned 
they  for  the  first  time  learned  that  the  bank 
had  unconditionally  released  McOrath  from 
farther  liability  on  the  $600  note  when  he 
mode  the  $266.55  payment  on  October  2, 1919. 
This  ground  is  supported  by  affidavits  of  de- 
fendants and  McOrath.  McOrath  deposed 
that  he  was  released,  but  he  does  not  state 
the  facts  of  his  release.  His  statement  is  a 
mere  conclusion.  And,  so  far  as  the  affida- 
vits of  defendants  are  concerned,  they  state 
no  more  than  that  the  information  of  the  re- 
lease came  after  the  verdict.  No  hearing  was 
had  on  the  motion,  but  defendants  were  con- 
tent to  rest  this  point  on  the  affidavits.  De- 
fendants certainly  knew  that  McOrath  had 
made  this  payment  long  before  the  canse  was 
filed  or  tried.  The  credit  was  at  all  times  on 
the  note.  The  parties  all  lived  In  Mountain 
View  and  the  neighborhood.  The  cause  went 
on  change  of  venue  from  Howell  county  to 
Oreene  county,  and  was  pending  about  a  year 
before  trial,  and  all  this  time  defendants 
knew  McOrath  had  made  this  payment  on  a 
note  that  defendants  claim  was  paid  in  full 
more  than  a  year  before,  yet  neither  defend- 
ant consulted  McOrath  to  ascertain  why  he 
made  such  payment.  If  McOrath  was  re- 
leased It  would  affect  only  defendant  Steven- 
son, who  Is  a  surety  like  McOrath,  but  Ste- 
venson has  not  made  the  necessary  showing 
to  entitle  him  to  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  And,  further,  the 
cause  was  tried  on  a  theory  'Entirely  different 
to  the  newly  discovered  ground. 

The  Judgment  below  Should  be  affirmed, 
and  It  Is  so  ordered. 

COX,  P.  J.,  and  FARRINGTON,  J.,  concur. 


ADAMS  V.  HUQHES.     (No.  14132.) 

(Kansas  (Mty  <3ourt  of  Appeals.    Missouri.' 
Dea  6,  1921.) 

I.  Sales  <3=>26l( I)— Warranty  held  proved  by 
defendaofs    uncontro verted  teaitimony. 

In  an  action  on  a  note  for  the  price  of  a 
tractor,  the  purpose  of  the  purchase  and  the 


warranty  were  pi^ven  by  defendant's  uncon- 
troverted  testimony  that  plaintiff  said  he  would 
"guarantee  and  warrant  this  tractor  to  do 
your  work,  and  do  it  right,  or  it's  my  machine," 
after  defendant  bad  explained  to  plaintiff  the 
character  and  topography  of  defendant's  land. 

2.  SbJm  «=s>442(2)— Damagw  for  brtaoh  of 
warranty  stated. 

The  measure  of  damages  for  breadi  of  war- 
ranty is  the  difference  between  the  actual  value 
of  the  article  at  the  time  of  the  sale  and  what 
it  would  have  been,  had  the  article  been  as 
warranted. 

3.  Sales  is=>  1 24— Buyer,  to  resoinii  mist 
promptly  tender  return  of  goods. 

The  basis  of  ^he  right  of  a  buyer  to  rescind 
is  a  tender  of  property  back  to  the  seller 
promptly  on  discovery  of  the  defect  relied  on 
as  ground  for  rescission. 

4.  Sales  ^C3445(5)— Sufflcleni^  of  notice  of  de- 
feots  by  buyer,  claiming  breach  of  warranty, 
held  for  the  Jury. 

In  an  action  on  a  note  for  the  purchase 
price  of  a  tractor,  in  which  defendant  relied 
on  breach  of  warranty,  evidence  held  snfficient 
to  carry  to  the  jury  the  question  of  whether 
notice  of  defects  by  the  buyer  was  sufficient  and 
timely.  ■ 

5.  Sales  ^=3446(2)— Instruction  aa  to  warranty 
held  proper. 

An  instruction  that  if,  in  order  to  induce 
defendant  to  purchase  a  farm  tractor,  plaintiff 
represented  and  stated  to  defendant  that  said 
tractor  would  do  his  work,  and  do  it  right, 
plaintiff  being  informed  of  the  use  defendant  in- 
tended to  put  it  to,  and  the  tractor  would  not 
do  the  work  right,  to  find  for  defendant,  held 
proper,  as  within  the  issues. 

6.  Satoft  «=>435  (4)— Buyer's  adlegatloa  that 
property  bought  was  "wholly  worthless"  eon- 
strued. 

In  an  action  on  a  note  for  the  purchase 
price  of  a  tractor,  ho  which  defendant  alleged 
a  warranty,  and  that  the  tractor  wonld  not 
and  could  not  be  made  to  do  the  work  on  his 
farm  that  tractors  are  designed  to  do,  and  that 
after  a  thorough  trial  it  was  found  to  be  "whol- 
ly worthless"  as  a  tractor,  and  of  no  value 
whatever  to  defendant  for  any  purpose,  the 
words  "wholly  worthless"  did  not  mean  for  any 
and  all  purposes,  but  for  any  purpose  for  which 
the  tractor  was  intended  to  be  used. 

Appeal  from  Circuit  Court,  Carroll  C!oimtr : 
Ralph  Hughes,  Judge. 

"Not  to  be  offlclaUy  published." 

Action  by  A.  T.  Adams,  doing  business  under 
the  name  of  A.  T.  Adams  &  Sons,  against 
John  T.  Hughes.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.   Affirmed. 

S.  J.  &  O.  C.  Jones,  of  Carrollton,  for  ap- 
pellant 

Roland  Hu^es,  of  Kansas  City  for  re- 
spondent 

ARNOLD,  J.  This  Is  an  action  on  a  prom- 
issory note.    Plaintiff  Is  engaged  In  the  sale 
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of  fiinn  implements  at  CarroIIton,  Mo.,  and 
In  the  spring  of  1918  sold  to  defendant  an 
Avery  &-16  farm  tractor  and  guide,  for  the 
sum  of  $1,(M0.  One-half  the  purchase  price 
was  paid  in  cash,  and  for  the  remainder  de- 
fendant gave  his  promissory  note,  dated 
March  23,  1918,  due  September  1,  1918,  bear- 
ing eight  i>er  cent.  Interest  from  date,  and 
providing  for  attorney's  fee  of  10  per  cent  of 
the  whole  amount  if  collected  by  process  of 
law.  Defendant  made  default  iu  payment  of 
said  note,  and  this  suit  was  brought  to  re- 
cover. The  petition  refers  to  said  note  by 
exhibit,  and  alleges  that  the  same  has  not 
been  paid,  nor  any  payment  made  thereon. 
The  defense  was  a  breach  of  warranty.  The 
aitswer  states,  that,  in  order  to  induce  defend- 
ant to  make  the  purdiase,  {daintid  expressly 
guaranteed  and  warranted  that  said  tractor 
MwuM  do  defendant's  work  and  do  it  right, 
and,  in  the  event  it  failed  so  to  do,  that  it 
was  plaintUTs  machine. 

At  the  time  of  the  transaction  in  Question, 
defendant  owned,  and  resided  on,  a  farm  10 
miles  east  of  CarroIIton,  and  the  tractor, 
purchased  as  aforesaid,  was  delivered  to  him 
on  bis  said  farm.  The  answer  farther  states 
that  the  purpose  of  defendant  in  purchasing 
said  tractor  was  to  use  it  on  his  farm  "^n 
each  general  farm  work  as  tractors  are  usual- 
ly and  ordinarily  used  for  on  farms";  that 
defendant  explained  to  plaintiff  the  topog- 
raphy and  character  of  bis  land,  during  the 
negotiations  for  the  purchase  of  the  tractor 
and  guide,  and  that  the  warranty  above 
referred  to  was  given  with  full  understanding 
of  these  matters  on  the  part  of  plaintiff; 
and,  further,  that  defendant,  relying  upon 
the  truth  of  plaintill's  said  statements,  prom- 
ises, representations,  asseverations,  and  war- 
ranties, purchased  said  tractor,  upon  the 
terms  set  out  in  the  petition.  The  answer 
further  avers  that  "the  tractor  would  not, 
and  could  not  be  made  to,  do  the  work  on  his 
farm  that  tractors  were  and  are  designed 
to  do,"  and  that  the  same,  after  a  thorough 
trial,  was  found  to  be  wholly  worthless  as  a 
tractor  and,  of  no  value  whatever  to  defend- 
ant for  any  purpose;  that  defendant  tsa- 
dered  and  offered  to  return  said  tractor,  aft- 
er finally  discovering  and  determining  that 
it  was  unfit  for  the  purposes  for  which  it 
was  purchased;  and  states  that  the  consid- 
eration for  the  note  had  wholly  failed.  The 
second  count  of  the  answer,  by  way  of  coun- 
terclaim, alleges  that  by  reason  of  the  breach 
of  warranty  and  failure  of  consideration,  as 
above  set  out,  defendant  is  damaged  In  the 
sum  of  $520,  cash  paid  for  part  of  the  par- 
chase  price  of  the  tractor,  and  prays  Judg- 
ment for  $2,140. 

The  reply  was  a  general  denial.  The 
cause  was  tried  to  a  jury,  and  resulted  in  a 
verdict  in  favor  of  defendant  on  the  first 


count  of  the  answer  and  counterclaim,  and 
also  for  defendant  on  the  second  count,  and 
his  damages  were  assessed  at  $250.  Judg- 
ment was  rendered  accordingly.  Motions  for 
new  trial  and  in  arrest  were  overruled,  and 
plaintiff  appeals. 

In  point  1  of  his  assignments  of  error  plain- 
tiff urges  that  the  peremptory  instruction 
asked  by  him  at  the  close  of  all  the  evidence 
should  have  been  given,  and  in  support  of 
this  view  argues  that  defendant  kept  the 
tractor  an  unreasonable  length  of  time  after 
he  claims  he  had  knowledge  of  its  imper- 
fections. Defendant  meets  this  statement 
with  the  counter  contention  that,  in  an  ac- 
tion on  a  promissory  note  given  for  the  pur- 
chase of  a  chattel,  under  an  express  or  Im- 
plied warranty,  it  is  not  necessary  that  the 
purchaser  should  return,  or  offer  to  return, 
the  chattel  to  defeat  a  recovery,  and  that  de- 
fendant was  entitled  to  a  reasonable  time  to 
try  out  the  machine,  in  which  attempt  be 
was  encouraged  by  plaintiff,  who  Insisted 
that  he  should  keep  on  trying  to  make  it 
work. 

[1]  For  a  prapet  solution  of  this  question, 
it  is  well  to  consider  whether  there  was  an 
express  or  Implied  warranty  in  the  sale  of 
the  tractor  and  guide.  The  answer  of  de- 
fendant states,  and  the  testimony  tends  to 
show,  that,  as  an  inducement  for  defendant 
to  purchase,  plaintiff  said,  "111  guarantee 
and  warrant  this  tractor  to  do  your  work, 
and  do  it  right,  or  It's  my  machine,"  and  that 
this  warranty  was  made  after  defendant  had 
explained  to  plaintiff  the  topography  and 
character  of  defendant's  land.  There  seems 
to  be  no  denial  on  the  part  of  plaintiff  that 
the  warranty  of  the  tractor  and  guide  was 
as  stated  above.  It  may  therefore  be  said 
that  there  was  an  express  warranty,  and  that 
the  object  in  purchasing  the  tractor  was  for 
the  purposes  testified  to  by  defendant.  In 
Brown  v.  Weldon,  99  Mo.  564,  13  S.  W.  842 
(affirming  the  decision  of  this  court  in  27 
Mo.  App.  251),  the  Supreme  Court  said: 

"While  in  an  action  upon  a  promissory  note 
given  for  the  purchase  price  of  a  chattel  bought 
for  a  particular  purpose,  whether  upon  an  ex- 
press or  implied  warranty,  with  or  without 
fraud,  it  is  not  necessary  that  the  purchas* 
er  should  return  the  article,  or  offer  to  re- 
turn it,  or  to  rescind  the  contract,  or  that 
such  article  should  be  wholly  worthless,  in 
order  that  he  may  avail  himself  of  his  plea 
of  a  failure  of  consideration,  yet,  if  be  retains 
the  article  and  does  not  offer  to  return  it,  and 
such  article  is  not  wholly  worthless,  such  plea 
can  avail  him  only  so  far  as  to  defeat  a  recov- 
ery on  the  note  to  the  extent  of  the  difference 
between  the  value  of  the  article,  had  it  been 
such  as  it  was  represented  to  be,  and  its  value 
such  as  it  is  shown  really  to  be." 

Also  In  Murphy  v.  Gay,  87  Mo.  585,  and 
Compton  V.  Parsons,  76  Mo.  456,  it  was  held 
that.  If  the  chattel  purchased  was  worthless 
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for  the  purposes  for  which  It  was  purchased, 
there  was  a  valid  defense,  whether  the  de- 
fendant returned  or  offered  to  return  the 
chattel  or  not,  or  failed  to  notify  plaintifT 
of  its  wortblessness.  It  Is  not  material  here 
whether  defendant's  answeir  and  counter- 
claim sound  in  breach  of  warranty,  or  failure 
of  consideration,  or  both.  The  answer  al- 
leges warranty,  the  breach  thereof,  failure 
of  consideration,  and  also  pleads  tender  and 
offer  to  return  the  tractor.  The  evidence 
tends  to  prove  that  such  tender  and  oCCer  to 
return  were  made.  Learned  counsel  for 
plaintiff  admit  tUs  fact,  at  least  inferential- 
ly,  when  he  contends  the  tender  was  not 
timely  made. 

[2]  The  measure  of  damages  Is  the  differ- 
ence between  the  actual  value  of  the  article 
at  the  time  of  the  sale,  and  what  it  would 
have  been,  had  the  article  been  as  it  was 
warranted  to  be.  Walls  v.  Gates,  6  Mo.  App. 
242;  Anslyn  v.  Franl^,  8  Mo.  App.  242; 
Ck>UTtney  y.  Boswell,  65  Mo.  196. 

[3]  It  is  fundamental  that  a  party  seeking 
to  rescind  a  contract  must  do  so  unequiv- 
ocally and  in  a  reasonable  time,  and  must 
be  able  to  put  the  other  party  in  statu  quo. 
Shultz  T.  Cliristman,  6  Mo.  App.  338 ;  Mein- 
ershagen  v.  Taylor,  169  Mo.  App.  12,  154  S. 
W.  886.  The  basis  of  the  right  of  rescission 
is  a  tender  of  the  property  bacli  to  the  seller 
promptly  on  discovery  of  the  defect  which  is 
relied  on  for  the  rescission.  An  offer  to  re- 
scind and  tender  by  the  buyer  is  a  repudia- 
tion of  right  and  title  to  the  property,  and 
thereafter  the  purchaser  becomes  a  mere 
bailee  of  the  property,  and  cannot  use  it  as 
his  own.  Sturgls  v.  Whisler,  145  Mo.  App. 
148,  130  S.  W.  111.  In  applying  these  prin- 
ciples to  the  instant  case,  we  must  briefly 
consider  the  evidence  introduced. 

[4]  Defendant  testified  that  the  tractor  was 
deUvered  at  bis  farm;  that,  from  the  first, 
it  failed  to  do  his  worlc  satisfactorily;  that 
there  was  something  wrong  with  it;  that 
repeatedly  he  called  plaintiff  to  send  a  man 
out,  and  that  on  two  occasions  an  expert 
from  the  manufacturers  of  the  tractors  came, 
and  yet  it  failed  in  Its  purpose;  that  plain- 
tiff urged  defendant  to  keep  on  trying,  and 
that,  on  the  occasion  of  the  tender,  plaintiff 
stated  tliat  be  had  not  been  given  a  fair 
chance  to  demonstrate  that  the  tractor  would 
do  defendant's  worli  properly.  Can  we  say 
that  this  evidence  was  not  sufiiciently  sub- 
stantial to  take  tlie  case  to  the  Jury?  We 
thlnlc  not,  and  it  follows  that  there  was  no 
error  in  the  refusal  of  the  court  to  give  a 
peremptory  instruction  for  plaintiff. 

As  to  whether  the  tender  of  the  machine 
back  to  plaintiff  was  timely,  we  must  con- 
sider the  fiurts  in  the  case.  No  hard  and  fast 
rule  may  be  declared  in  this  respect.  What 
might  be  considered  timely  in  one  case  would 
not  be  in   another.     In  the   instant   case, 


plaintiff,  by  and  with  tbe  consent  of  defend- 
ant, attempted  to  adjust  the  tractor  to  do 
defendant's  work,  but  without  success;  and 
defendant  testified  that  be  finally  decided  to 
rescind  and  made  tender  of  the  property,  in 
the  office  of  one  of  defendant's  counsel.  The 
machine  was  at  defendant's  farm,  where  it  * 
had  been  delivered.  The  question  as  to 
whether,  under  the  facts  in  this  case,  the 
tender  was  timely,  was  one  of  fact  for  the 
Jury,  and  was  decided  by  them  in  favor  of 
defendant 

We  hold  that  above  ruling  is  not  adverse  to 
plaintUf 's  contention  that,  even  if  there  was 
a  breach  of  warranty,  yet  it  was  the  duty  of 
defendant  to  tender  the  machine  back  im- 
mediately upon  discovery  of  the  failure  of 
the  machine  to  come  op  to  the  warranty. 
This  ruling  applies  to  plaintiff's  third  objec 
tion,  to  the  effect  that  "the  keeping  and  us- 
ing of  the  machine  from  June  to  the  latter 
part  of  Sept^nber  preduded  defendant  of  his 
right  to  rescind."  In  this  view  of  the  case, 
lnstructi(Mis  1  to  4,  given  for  defendant,  were 
proper,  and  our  ruling  is  against  plaintUTs 
contention.  It  follows,  therefore,  tliat  in- 
structions B  to  F,  inclusive,  whidi  were 
asked  by  plaintiff,  were  properly  refused  by 
the  court 

Plaintiff  charges,  in  his  supplemental  brief, 
that  instructions  1,  2,  and  4  for  defendant  are 
erroneous,  for  reasons  not  urged  in  his  first 
brief,  in  this:  (1)  That  said  instructions 
authorized  a  finding  in  favor  of  defendant, 
without  requiring  the  Jury  to  find  that  the 
tractor  was  wholly  worthless;  and  ^)  that 
these  Instructions  are  not  confined  to  the  is- 
sues made  by  the  pleadings.  To  support  this 
view  plalnllff  directs  attention  to  the  answer 
of  defoidant,  wherein  it  is  pleaded  that — 

"upon  fair  trial,  the  tractor  failed  to  do  de- 
fendant's work  to  his  satisfaction,  or  at  all; 
that  said  tractor  would  not  and  could  not  be 
made  to  do  tlie  work  on  his  farm  that  tractors 
were  and  are  designed  to  do,  such  as  breaking 
ground,  plowing  for  wheat  corn,  oats,  and  oth- 
er cereals,  and  would  not  baul  drills,  reapers, 
binders,  mowers,  plows,  or  drive  threshing  ma- 
chines, or  do  any  woric  well  or  satisfactorily, 
*  *  *  and  was  wholly  worthless  as  a  trac- 
tor, and  of  no  value  whatever  to  the  defendant 
for  any  purpose." 

[(]  In  each  of  said  instructions  the  jury 
were  told  that — 

"If  you  find  and  believe  from  the  evidence 
that  said  tractor  would  not  do  the  Work  right, 
then  yon  should  find  for  defendant." 

Tlut  is  to  say,  the  Jury  were  required  ouly 
to  find  that  the  tractor  failed  to  do  the  spe- 
cific work  for  which  it  was  purchased,  to  wit 
farm  work,  in  order  to  return  a  verdict  for 
defendant  We  think  the  instructions  com- 
plained of  neither  restricted  nor  enlarged  the 
issues.  Instruction  1  properly  told  the  jury 
that  if— 
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"in  order  to  induce  defendant  to  purdiase  said 
tractor  the  plaintiff  represented  and  stated  to 
defendant  that  said  tractor  would  do  his  worlc, 
and  do  it  right,  the  plaintiff  being  informed  of 
the  use  the  defendant  intended  to  put  it  to, 
and  that  it  would  do  defendant's  work  right, 
*  *  *  then  you  should  find  the  issue  for  de- 
fendant." 

[•]  The  words  "whoUjr  worthless,"  as  em- 
ployed In  the  answer  and  counterclaim,  may 
not  be  construed  to  mean  "wholly  worthless" 
for  any  and  all  purposes,  but  must  be  con- 
strued to  mean  for  any  purpose  for  which  the 
tractor  was  Intended  to  be  nsed.  It  cannot  be 
contended,  we  think,  that  said  expression 
could  Include,  e.  g.,  that  the  tractor  was  use- 
less for  scrap  Iron,  or  other  purposes  not 
Intended  by  its  makers. 

The  evidence  tends  to  show  that  the  con- 
tract was  rescinded  and  tender  made.  We 
hold  the  tostmctlons  complained  of  sufficient- 
ly covered  the  issue  presented  by  plaintiff's 
objections,  and  that  the  giving  of  tliem  was 
not  error. 

The  Judgment  is  affirmed. 

AU  concur. 


HARDWICKE    v.   WYMORE,    Read    DIstrtet 
Traatee.    (No.  14138.) 


(Kansas  City  Court  of  Appeals. 
Dec  6,  1921.) 
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1.  Limitation  of  aetions  «»46(7)«<iAttorBey'* 
eaase  of  action  for  servloaa  against  road  dis- 
triot  did  not  acorue  antil  complotloB  ef  er- 
gaaization  aad  oolleotlon  of  funds. 

As  respects  the  running  of  Bev.  St  1909,  { 
1888,  an  attorney's  cause  of  action  for  services 
against  a  road  district  organized  under  Rev. 
St.  1909,  {  10612  et  scq.,  did  not  accrue  nntil 
the  completion  of  the  organization  and  incor- 
poration under  section  10617  and  the  collection 
of  funds  under  section  10624. 

2.  Hiobways  «=39S(2)— Legal  services  for  road 
district  being  for  work  done  for  commission- 
era  or  axpease  Inoarrod  fay  them  held  racov- 
eraUo  witbont  written  centracti 

For  an  attorney  to  recover  for  services  to 
highway  district  in  defending  suit  to  enjoin  is- 
suing bonds  and  in  a  road  crossing  matter  no 
written  contract  was  necessary,  where  such 
items  occurred  under  the  1913  law,  they  being 
for  work  done  for  the  road  district  commission- 
ers as  an  expense  incurred  by  them  in  transact- 
ing the  business  of  the  district,  which  under 
that  law  should  have  been  paid  by  it,  Rev.  St. 
1906, 1  3778,  as  to  contracts  in  writing,  not  be- 
ing appUcable. 

3.  Appeal  and  error  9=3440— Trial  oosrt  had 
power  to  correct  Ha  Judgment  entry  nnno  pro 
tano  after  appeal. 

In  suit  by  attorney  for  services  against 
trustee  of  dissolved  road  district,  where  the 
orighial  Judgment  was  against  the  individual 
named  as  trustee  peraonally,  tbf  trial  court  had 


power,  after  appeal  was  taken,  to  amend  its 
first  decree  to  make  it  against  such  individual 
as  trustee  by  nunc  pro  tunc  entry  of  judgment. 

Appeal  from  Circuit  Court,  Clay  County; 
rrank  P.  Divelbiss,  Judge. 

Action  by  Claude  Hardwicke  against  C. 
D.  Wymore,  Trustee  of  and  for  the  Kansas 
City  Liberty  Boulevard  Road  District  of 
Clay  County.  From  Judgment  for  plaintiff, 
defendant  appeals.  Transferred  from  Su- 
preme Court  (228  S.  W."  757).    Affirmed. 

James  S.  Slmrall  and  Theodore  Emerson, 
both  of  Liberty,  for  appellant. 
Ralph  Hughes,  ot  Liberty,  for  respondent 

ARNOLD,  J.  This  is  a  suit  for  attorney's 
fee.  The  county  court  of  Clay  county.  Mo., 
made  an  order  of  a  preliminary  character 
under  section  10612,  R.  S.  1909,  for  the  or- 
ganization and  incorporation  of  the  Kansas 
City  Liberty  Bonlevard  Road  District  of 
Clay  county,  and  appointed  commissioners 
therefor  under  the  provisions  of  sectiOB 
10613.  The  district  was  duly  organized,  and 
W,.W.  Cosby,  A.  W.  Lightbtune,  and  T.  J. 
Ward  named  as  commissioners  thereof. 
They  qualified  as  such  commissioners,  or- 
ganized and  incorporated  said  district  as 
provided  by  law,  and  began  the  i>erformance 
of  their  duties  as  Imposed  by  section  10614 
et  seq.  - 

Plaintiir  was  employed  by  said  commis- 
sioners as  Counsel  to  take  all  legal  steps  nec- 
essary in  the  organization  and  incorporation 
proceedings  of  said  district,  and  afterwards 
to  defend  an  action  brought  by  W.  S.  Km- 
bree  and  others  against  said  district  to  en- 
join it  from  selling  $77,000  in  bonds,  the  pro- 
ceeds of  which  were  to  be  used  in  paying 
the  entire  cost  of  the  work  necessary  to  the 
completion  of  the  improvements  made  there- 
in. The  bonds  were  to  be  paid  by  a  special 
benefit  assessment  on  all  of  the  lands  com- 
prising the  district  PlalntlfF  was  to  per- 
form some  additional  work,  including  the 
determination  of  the  ownership  of  more 
than  4,100  tracts  of  land  in  the  proposed  dis- 
trict and  listing  the  same.  Somewlmt  more 
than  five  years  before  the  institution  of  this 
suit  the  commissioners  agreed  that  plaintiff 
should  be  paid  $760  for  one  Item  of  this 
service  and  $60  for  another  Item. 

After  an  election  was  held,  as  required  by 
section  10616,  R.  S.  1909,  at  which  election 
the  vote  was  for  linprovemeats  at  an  esti- 
mated cost  of  $70,000,  payable  by  special  as- 
sessment of  laud  in  tlie  district  as  benefits, 
and  before  a  sale  of  such  bonds  had  been 
completed  and  before  other  funds  had  been 
set  aside  to  the  district,  suit  was  instituted 
against  Commissioners  Cosby,  Lightbume, 
and  Ward,  and  against  the  said  district,  by 
several  landowners  in  the  district  The  pur> 
pose  of  said  suit  was  to  have  declared  un- 
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constltntlonal  fhe  law  by  wbich  the  district 
was  Incorporated,  and  to  enjoin  the  Issu- 
ance of  bonds.  Thereafter  said  commission- 
ers employed  plaintiff  to  represent  them  in 
said  suit  in  the  circuit  court,  and  in  the  Su- 
preme Court  of  Mlsaourl  If  the  case  should 
go  there,  for  which  services  they  agreed  to 
pay  plalntitr  a  fee  of  $1,100,  but  nothing  in 
the  event  of  final  Judgment  against  defend- 
ants in  the  suit 

In  the  spring  of  1S14  said  suit  was  decid- 
ed in  the  Supreme  Court  of  Missouri  in 
favor  of  defendants  (257  Mo.  583,  166  S.  W. 
282),  but  was  taken  to  the  Supreme  Court 
of  the  United  States  where,  in  the  spring  of 
1916,  said  court  decided  said  cause  in  favor 
of  defendants  (240  U.  S.  242,  36  Sup.  Ct  317, 
60  L.  Ed.  624). 

In  June,  1917,  plalntlfF  was  employed  un- 
der a  written  contract  with  the  district  to 
perform  other  services  for  which  be  was  to 
be  paid  $200,  which  la  Included  as  one  item 
In  this  suit  To  ttiia  last  Item  defendants 
do  not  now  Abject 

During  the  pendency  of  the  suit  to  have 
the  law  declared  unconstitutional  no  funds 
were  set  aside  to  the  district  as  required  by 
law,  and  the  said  commisaioners  did  not  in- 
stitute proceedings  while  the  suit  was  pend- 
ing to  recover  said  funds.  And  after  the 
final  determination  of  said  suit  the  officers 
whose  duty  It  was  to  set  aside  such  funds 
for  the  use  of  the  district  refused  to  perform 
such  duty,  ccmtoidlng  that  the  law,  so  far 
as  it  required  the  setting  aside  such  funds, 
was  onconstltutionaL  Suit  was  then  insti- 
tuted to  recover  the  revenues  required  by 
section  10624,  R  S.  1909,  and  resulted  in  the 
recovery  of  only  a  small  portion  of  the  funds 
to  which  the  district,  np  to  that  time,  had 
become  mtitled. 

By  that  time  said  Cosby,  Llghtbume,  and 
Ward  had  ceased  to  be  commi8si<»iers  of  the 
district;  others  having  been  appointed  in 
their  stead.  In  the  meantime  Judge  Wil- 
liams, who  had  represented  the  district  In 
the  Supreme  Court  of  the  United  States,  had 
died,  and  the  executors  of  his  estate  insisted 
upon  the  payment  of  the  fee  still  due  for 
Judge  Williams'  services.  The  commission- 
ers then  acting  paid  Judge  Williams'  estate 
for  his  services  out  of  the  funds  recovered 
to  the  district,  and  the  remaining  funds  so 
recovered  w^e  Insufficient  to  pay  plalntitr. 
The  funds  so  remaining  were  used  by  the 
commissioners  to  repair  the  roads  in  the  dis- 
trict, and  the  commissioners  represented 
they  would  iwy  plalntlfr  as  soon  as  they 
could  get  more  funds  to  which  the  district 
was  entitled. 

Thereafter  another  suit  was  instituted  to 
secure  the  setting  aside  of  additional,  or 
'Other,  funds  to  which  the  district  was  enti- 
tled, and  from  which  plaintiff  might  have 
been  paid.  Pending  tills  last-named  action, 
and  on  November  17, 1917,  the  county  court 


made  an  order  dlssoIvlBg  said  district,  and 
appointed  C.  D.  Wymore  as  trustee  therefor. 

On  March  11,  1918,  plaintiff  filed. his 
amended  petition  In  the  circuit  court  of  Clay 
county,  wbcreUi  he  sought  to  recover  Judg- 
ment for  his  said  services'  against  defendant 
for  $2,652.10.  Elsie  Harmon,  a  stenogra- 
pher, bad  a  claim  for  stenographic  work 
done  for  the  said  district,  and  she  filed  an 
intervening  petition  to  compel  said  trustbe 
to  pay  the  same. 

The  cause  was  tried  to  the  court,  and  on 
March  27,  1918,  a  Judgment  waa  rendered  in 
favor  of  plaintiff  for  $2,150  and  in  favor  of 
intervenor  Harmon  for  $7.25.  Motions  for 
new  trial  and  in  arrest  were  duly  filed  and 
overruled,  and  the  cause  was  appealed  to 
the  Kansas  City  CV>urt  of  Appeals,  and  by 
that  court  was  certified  to  the  Supreme 
Court  of  Missouri,  on  the  ground  that  a  con- 
stitutional question  was  Invcdved. 

The  Supreme  Court,  however,  held  that 
the  constltatlonal  question  here  raised  had  : 
been  so  long  and  uniformly  decided  as  to  be 
a  question  no  longer,  but  at  rest  under  the 
doctrine  of  stare  decisis,  and  returned  the 
cause  to  this  court  See  Hardwlcke  v.  Wy- 
more, 228  S.  W.  757. 

[1]  Defendant  urges  that  the  court  erred 
in  aUowiug  the  Items  of  $750  and  $60,  be- 
cause incurred  more  than  five  years  before 
the  institution  of  the  suit  and  same  were 
barred  by  the  statute  of  limitations  (section 
1880,  B.  S.  1909),  and  because  there  was  no 
written  contract,  as  required  by  section  2778. 
ti.  S.  1909.  In  this  connection  it  is  well  to 
direct  special  attention  to  the  first  sentence 
of  the  Supreme  Court's  opinion,  supra,  loc. 
dt.  758: 

"As  above  stated,  the  proceeds  of  the  bonds 
when  sold  were  to  be  used  for  the  payment  of 
all  legal  matters  connected  with  the  organiza- 
tion and  incorporation  and  other  matters  after 
its  incorporation  and  the  payment  of  the  im- 
provements to  be  put  upon  said  district. 
•    •      • » 

It  Is  obvious  that  nntU  the  district  had 
been  organised  and  Incorporated  there  could 
be  no  binding  legal  written  contract  en- 
tered into  between  plaintiff  and  the  com- 
missioners. The  items  mentioned  were  not 
founded  on  contract  with  the  district,  be- 
cause the  district  did  not  exist  until  it 
became  an  entity  by  operation  of  law.  It 
logically  follows  that  plaintiff  had  no  cause 
of  action  until  the  completion  of  the  organ- 
ization and  incorporation  and  the  collection 
of  funds  under  operation  of  the  law,  which, 
as  shown  by  the  record,  was  not  until  about 
a  year  prior  to  the  filing  of  this  suit  The 
statute  of  limitations  could  not  become  op- 
erative until  a  right  of  action  accrued,  and 
no  right  of  action  accrued  in  the  case  at  bar 
until  the  matters  and  things  required  by  the 
law  had  been  completed. 

Section  10617,  R.  S.  1909,  provided  that  lb 
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case  the  vote  should  be  for  the  road  im- 
provement  a  report  thereof  should  be  filed, 
and  that  the  incorporation  of  the  district 
should  thereupon  become  complete;  and  that 
thereafter  road  taxes  collected  on  property 
in  the  district  should  be  pluced  to  the  credit 
of  the  district,  and  for  the  payment  there- 
from by  the  commissioners  of  the  engineer 
for  his  estimates  and  specifications,  except 
when  made  by  the  highway  commissioner 
and  his  assistants,  and  the  statute  further 
provides  for  the  payment  from  said  funds 
"any  other  expenses  for  which  provision  is 
not  •  •  •  otherwise  made."  Section 
10624.  No  other  means  were  provided  by 
tilie  statute  whereby  such  expenses  as  those 
Involved  in  this  suit  could  be  paid,  and  until 
such  funds  were  placed  to  the  credit  of  the 
district,  as  required  by  law,  the  commission- 
ers could  not  pay  expenses  therefrom,  and 
plaintiff  had  no  cause  of  action  against  the 
district,  and  the  statute  of  Umltati(»s  does 
not  run  In  favor  of  the  district  Until  then 
plaintiff's  only  cause  of  action  was  against 
the  commissioners  personally ;  but  when  the 
district  received  funds  from  which  plaintiff 
should  have  been  paid,  which  was  in  the  latp 
ter  part  of  1016,  a  right  of  action  arose 
against  the  district,  and  not  until  then; 
Wetmore  v.  Monona  County,  73  Iowa,  88,  84 
N.  W.  751;  Gasquet  v.  Board  of  Directors, 
45  La.  Ann.  342,  12  South.  506,  and  such  in- 
debtedness was  not  by  virtue  of  any  con- 
tract by  the  district,  but  by  reason  of  the 
fact  that  it  then  came  into  possession  of 
funds  from  which  the  law  required  payment 
by  its  commissioners  of  such  expenses. 

Turner  v.  Bums,  42  Mo.  App.  94,  City  of 
St.  Louis  V.  Newman,  45  Mo.  138,  and  City 
of  Moberly  ex  rel.  v.  Hassett,  127  Mo.  App. 
11,  106  S.  W.  116,  cited  by  defendant,  do 
not  apply,  for  the  reason  that  in  each  of 
those  cases  the  cause  was  bottomed  upon 
laches  of  plaintiff  respecting  special  tax  bills 
issued  by  municipal  corporations.  In  the 
case  at  bar  (228  S.  W.  7S7)  the  Supreme 
Court  holds  that  the  "district  never  became 
a  political  subdivision  of  the  state." 

[2]  In  defendant's  second  assignment  of 
error  it  is  urged  that  the  court  erred  in  al- 
lowing the  dalm  of  (1,100  for  servioes  in 
•the  case  of  Eimbree  et  al.,  and  $50  for  serv- 
ices in  the  road  crossing,  because  thuie  was 
no  written  contract  The  items  so  disputed 
occurred  under  the  law  of  1918;  for  work 
done  for  the  commissioners  as  an  expense 
Inconed  by  them  In  transacting  the  business 
of  the  district  and  which  under  said  law 
should  have  been  paid  by  the  district.  The 
aaid  law  does  not  provide  nor  contemplate 
that  expenses  so  Incurred  should,  in  order 
that  they  be  paid  as  provided  by  said  law, 
be  contracted  In  writing  by  the  commlssion- 
«re.  Section  2778,  B.  S.  1909,  does  not  there- 
fore apply. 

[t]  The  third  assignment  of  error  is  di- 
rected against  the  Judgmrat  entry  nunc  pro 


time,  urging  that  the  same  should  be  held 
void  "because  the  records,  minutes,  and  files 
and  papers  In  the  case  do  not  warrant  any 
such  entry,  and  do  not  show  that  any  such 
judgment  was  rendered,  and  said  minutes 
are  not  sufficient  to  indicate  what  Judgment 
was  rendered." 

The  record  discloses  that  the  trial  court 
made  certain  findings  of  fact,  and  entered 
of  record  the  following  judgment: 

"March  Term,  March  27,  A.  D.  1918.  Record 
60,  Page  31.  Claude  Hardwicke,  Plaintiff,  v. 
C.  D.  Wymore,  Trustee  of  and  for  the  Kansas 
City-Liberty  Boulevard,  Bead  District  of  Clay 
County,  Defendant.  *  *  •  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  plaintiff, 
Claude  Hardwicke,  have  judgment  against  C.  D. 
Wymore  for  the  sum  of  $2,150,  and  that  be 
have  execution  against  C.  D.  Wymore  for  said 
sum;  and  that  said  Elsie  Harmon  have  jadg- 
ment  against  said  CD.  Wymore  for  the  sum 
of  $7.26,  and  that  she  have  execution  against 
C.  D.  Wymore  for  said  sura;  and  it  is  further 
ordered  that  said  C.  D.  Wymore  pay  the  costs 
herein,  and  that  execution  issue  therefor." 

On  July  1,  1918,  in  vacation  and  on  mo- 
tion of  defendant  Wymore,  the  court  order- 
ed a  stay  of  exect^tion  until  August  31,  1918. 
defendant  then  filed  a  motion  to  set  aside  the 
judgment  "because  it  appears  from  the  rec- 
ords of  the  pleadings  that  this  defendant  Is 
not  named  in  the  pleadings,  and  that  no 
Judgmait  l8  aslied  for  In  the  pleadings, 
against  this  defendant  and  therefore  said 
judgment  is  void."  This  motimi  was  sus- 
tained by  the  court  And  judgment  was  en- 
tered as  of  March  27,  1918,  against  O.  D. 
Wymore,  trustee.  The  question  involved  is 
whether  the  trial  court  had  power,  after  the 
appeal  was  taken,  to  amend  the  decree  first 
entered.  Tbla  question  was  before  the  court 
^n  Jones  v.  Ins.  Co.,  55  Mo.  loc.  cit  344, 
where  it  is  said; 

"Since  this  case  came  here  by  appeal,  an 
amendment  nunc  pro  tunc  of  tiie  judgment 
originally  entered  was  made  in  the  circuit  court 
correcting  errors  in  the  original  entry  made  by 
the  clerk.  This  was  done  on  motion  after  due 
notice  to  the  opposite  party;  and,  the  correc- 
tion having  been  ordered  and  made,  we  will 
presume  that  the  court  had  sufficient  evidence 
in  its  records  to  authorize  the  change  in  the 
entry;  and  the  objection  now  taken,  that  the 
court  had  no  power,  after  the  ease  waa 
brought  here  by  appeal  or  writ  of  error,  to 
make  an  entry  nunc  pro  tunc,  has  been  here- 
tofore considered  and  determined  otherwise  by 
this  court,  on  the  authorities  cited.  De  Kalb 
Co.  V.  Hixon,  44  Mo.  342." 

We  think  there  can  be  no  question  but 
that  the  trial  court  In  this  case  had  the 
rlg^t  to  correct  the  Judgment  entry,  and  we 
hold  that  the  nunc  pro  tunc  entry  of  judg- 
ment was  not  error.  We  fall  to  find  any 
reversible  error  In  the  case. 

The  judgment  la  for  the  right  party,  and 
is  aSirmed. 

All  concur. 
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NINES  V.  FIREMAN'S  FUND  INS.  CO.  et  al. 
(No.  141 13.) 

(Kansas  City  Court  of  Appeals.    Missoari. 

Noy.  7,  1921.     Rehearing  Denied 

Dec.  15, 1921.) 

I.  False   Imprisonment  «=»39— Insurer's  par- 
ticipation In  arrest  for  theft  held  for  Jury. 

In  an  action  against  an  insurance  company 
for  unlawful  arrest  and  imprisonment  on  a 
charge  of  theft  of  an  automobile  covered  by  a 
policy,  the  question  whether  the  company 
through  its  agent  liad  assisted  in  and  encour- 
aged the  arrest  of  plaintiff  Md  for  the  jury. 

2.  False  imprisonment  ^s» 1 5 (2)— Alders  liafeie 
as  principals. 

All  persons  who  directly  procure,  aid,  abet, 
or  assist  in  an  unlawful  imprisonment  are  lia- 
ble as  principals. 

3.  False  imprisoameat  ^s>39>-Aoency  in  ar« 
rest  held  for  Jury. 

In  an  action  against  an  insurance  company 
for  unlawful  arrest  and  imprisonment  on  a 
charge  of  theft  of  an  automobile  covered  by  a 
policy,  the  question  whether  the  insurance 
agents  acted  as  the  agents  for  the  company  in 
encouraging  and  assisting  In  arrest  of  plaintiff 
field  for  the  jury; 

4.  False  imprisonment  ®=s7 (4)— insurer  liable 
for  aiding  arrest  for  automobile  theft  without 
attempt  to  Identify  car. 

An  insurance  company  is  liable  for  false 
arrest  and  imprisonment  on  a  charge  of  auto- 
mobile theft  where  its  agent  assisted  In  the 
arrest  vritbout  having  attempted  to  identify  the 
car  in  plaintiff's  possession  as  the  one  stolen, 
though  the  agent  had  never;  seen  and  did  not 
know  plaintiff. 

Appeal    from    Circuit    Conrt,    Bacbanan 
County;  L.  A.  Vorles,  Judge. 
"Not  to  be  officially  publisbed." 

Suit  by  Lester  Hines  against  tbe  Fireman's 
Fund  Insurance  Company  and  another. 
Judgment  for  plainUff,  and  defendants  ap- 
VeeCL    Afllrmed. 

Robert  A.  Brown,  of  St  Joseph,  and  Rich- 
ard L.  Douglas,  of  Lubbodt,  Tex.,  for  ap- 
pellants. 

John  S.  Beyer  and  W.  B.  Norrls,  both  of 
St.  Joseph,  for  respondent 

ARNOLD,  J.  This  Is  a  suit  in  damages 
for  alleged  unlawful  arrest  and  imprison- 
iiient. 

Tlie  Fireman's  Fund  Insurance  Company, 
a  corpoi-ation  of  San  Francisco,  Cal.,  on  or 
iibout  March  12,  1919,  issued  to  Charles  E. 
Quinn,  of  St  Josepb,  Mo.,  an  insurance  policy 
covering  loss  against  theft  of  bis  automobile 
m  the  sum  of  $315.  After  the  issuance  of 
said  policy  tbe  car  was  stolen.  Upon  proof 
of  loss  the  insurance  company  paid  tbe  In- 
sured the  amount  of  the  policy. 

The  sHid  policy  was  issued  through  tbe 


Stubbs-McDonald  agency,  agents  of  the  de- 
fendant company  at  St  Joseph,  Mo.,  and  the 
loss  under  the  policy  was  paid  through  that 
agency,  prior  to  the  arrest  complained  of  by 
plaintiff.  It  was  admitted  in  evidence  that 
Louis  S.  Stubbe,  one  of  the  defendants  here- 
in, was  a  member  of  the  Stubbs-McDonald 
agency  compaay,  and  was  authorized  to  rep- 
resent that  company. 

On  December  17,  1919,  plalntUf  (then  25 
years  of  age),  who  had  lived  in  St  Josepb 
9  years,  and  at  the  time  of  his  arrest  was 
secretary  of  the  Artcraft  Engraving  Com- 
pany of  St  Joseph,  was  arrested  for  having 
In  his  possession  a  Ford  touring  car,  sup- 
posed to  have  been  the  pit^erty  of,  and  stol- 
en from,  Charles  E.  Quinn,  the  car  covered 
by  the  Insurance  policy  referred  to  above. 
The  plaintiff  had  purchased  his  car  on  Octo- 
ber 22,  1917,  and  bad  in  his  possession  a  bill 
of  sole  therefor. 

On  the  morning  of  the  day  on  which  plain- 
tiff was  arrested  he  went  to  his  office  and  left 
his  car  standing  outside.  About  10  o'dock 
in  the  forenoon  he  walked  dovni  to  bis  car 
and  got  In  It  Officer  Reynolds,  of  the  de- 
tective force  of  the  city  of  St.  Joseph,  got 
into  the  car  and  sat  beside  the  plaintiff. 
Officer  Engle  got  Into  the  back  Seat  of  the 
car.  Plaintiff  was  placed  under  arrest  and 
taken  to  the  police  station,  booked,  and 
locked  in  a  cell  until  1:15  p.  m.  of  that  day, 
when  he  was  discharged.  He  was  not  al- 
lowed to  communicate  with  his  friends,  nor 
permitted  to  execute  bond.  Plaintiff's  arrest 
grew  out  of  the  following  circumstances: 

On  the  morning  of  tbe  day  upon  which 
plaintiff  was  arrested  Charles  E.  Quinn,  who 
had  been  the  owner  of  the  stolen  car,  was 
walking  down  Felix  street  In  St  Joseph,  and 
saw  plaintift's  car  standing  on  the  street 
near  his  place  of  business,  and  from  the  ap- 
pearance of  the  car  was  of  the  opinion  that 
It  was  the  one  stolen  from  him,  and  for 
which  the  insurance  company  had  paid  him 
the  amount  of  the  policy.  His  examination 
of  the  car  waa  only  cursory.  He  Immediate- 
ly went  to  his  office,  telephoned  tbe  office  of 
defendant  Stubbs,  and  asked  for  the  number 
of  the  stolen  car.  Stubbs  was  not  present  at 
his  office,  but,  believing  the  car  he  had  seai  on 
Felix  street  was  the  st<Hen  car,  Quinn  called 
up  the  police  department  and  stated  that  he 
thought  he  had  found  his  car  and  asked  thai 
ttfflcers  be  sent  to  look  after  It. 

After  Qulnn's  telephone  message  was  re- 
ceived at  Stubbs'  office,  and  before  Stubbs 
went  to  see  Quinn  about  the  stolen  car, 
Stubbs  called  up  Chief  of  Police  Johnson  and 
asked  if  Quinn  had  notified  him  of  anything 
in  relation  to  the  automobile  which  Quinn 
had  seen  and  believed  to  be  his.  Stubbs  was 
Informed  by  Chief  Johnson  that  he  had  al- 
ready sent  his  men  out  and  they  were  watch- 
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Ing  tile  supposed  stolen  car.  Stubbs  then 
called  up  Qulnn  and  asked  what  had  been 
done  in  regard  to  the  matter,  and  when  told 
by  Qnlnn  that  he  had  notified  the  police  de- 
partment and  that  officers  were  already  there 
watching  the  car  Stubbs  said,  "That  is  fine," 
or  words  to  that  effect. 

Stnbbs  then  went  to  Qnlnn  and  asked  him 
if  he  would  swear  that  the  car  standing  in 
Felix  street  was  his  car  that  had  been  stol- 
en. Qulnn  replied  that  he  could  not  so 
swear,  because  he  was  not  positive,  and  that 
be  did  not  know  the  number  of  the  stolen 
car.  Slubbs  at  the  time  had  the  numbers 
of  the  stolen  car  on  a  piece  of  paper. 

Stabbs  then  went  over  to  the  place  where 
OfBoer  Reynolds  was  standing  guarding  the 
car.  OSBcer  Reynolds  testified  that  he  was 
thea«  watching  the  car  to  take  it  to  the  po- 
lice station  and  pick  up  the  party  who 
claimed  to  own  it,  when  the  latter  came  to 
get  the  car.  Stubbs  then  told  the  offloer  that 
it  he  would  take  care  of  the  car  he  (Stubbs) 
would  "fix  it  np  with  him  and  give  him  a 
Christmas  present"  Stubbs  then  started  to 
make  an  examination  for  the  purpose  of 
comparing  engine  or  factory  numbers  of  the 
stolen  car  with  those  of  the  suspected  car 
when  Reynolds  advised  that  he  had  bettw 
not  do  It,  and  that  he  had  better  not  be  seen 
there,  as  his  presence  miii^t  frighten  away 
the  person  who  had  left  the  car.  Thereup- 
on Stubbs  left  and  returned  to  his  place  of 
business,  without  having  made  any  further 
suggestions.  The  arrest  and  incarceration  of 
plaintiff  followed,  as  above  detailed. 

Plaintiff  afterwards  filed  this  suit.  In 
wbldt  the  Fireman's  Fund  Insorance  Com- 
pany. Louis  S.  Stubbs,  Charles  Qulnn,  James 
C.  Sullivan,  and  Joseph  W.  Reynolds  were 
named  as  parties  defendant.  The  petition 
alleges  that  plaintiff's  arrest  and  Imprison- 
moit  were  without  warrant  or  authority  of 
law,  and  that  the  same  was  caused  and  done 
by  all  of  the  defendants  without  any  right 
or  authority  so  to  do,  and  against  the  will 
of  plaintiff,  and  that  by  and  through  and 
because  of  the  said  action  of  said  defendants 
the  plaintiff  herein  was  unlawfully,  wrong- 
fully, and  maliciously  required  to  pass 
througb  the  dty  of  St.  Joseph  in  the  cus- 
tody of  the  police  officers  above  named,  un- 
der arrest,  to  the  police  station  of  said  city, 
and  was  there  imprisoned  in  the  common 
Jail  of  said  dty  for  a  long  period  of  time,  de- 
prived and  restrained  of  liis  liberty. 

Plaintiff  prayed  Judgment  for  $5,000  ao- 
tnai  and  compensatory  and  for  $0,000  punl' 
tlve  damages. 

The  separate  answers  of  defendant  Insui^ 
anoe  company  and  Louis  S.  Stubbs  were  gen- 
eral denials,  the  formor  admitting  its  cor- 
porate existence.  The  case  was  tried  to  a 
jury  and  resulted  in  the  following  verdict : 

"We,  the  jury  in  the  above -entitled  cause, 
find  for  plaintiff  and  against  the  defendant 


Fireman's  Fund  Insurance  Company,  a  cor- 
poration, and  their  agent,  Louis  S.  Stubbs,  and 
assess  plaintiSTs  actual  damages  at  the  sum  oi^ 
$800." 

Motion  for  new  trial  was  duly  filed  on 
behalf  of  said  defendants,  argued  by  counsel, 
and  by  the  court  overruled.  The  said  de- 
fendants appealed. 

[1]  Defendants'  first  contention  is  that  the 
court  erred  In  refusing  to  sustain  demurrers 
at  the  close  of  plaintiff's  case  and  at  the 
dose  of  the  evidence.  The  argument'  in  sup- 
port of  this  contention  is  that  there  is  no 
evidence  in  the  record  which  tended  to  prove 
that  the  defendants,  or  either  of  them,  coun- 
seled, caused,  or  in  any  way  contributed  to 
cause  the  arrest  of  plaintiff;  that  all  the 
evidence  was  to  the  effect  that  they  had 
nothing  whatever  to  do  with  calling  the  po- 
lice ofilcers  into  the  case;  that  they  never 
requested  nor  suggested  the  arrest  of  plain- 
tiff ot  any  one  else,  and  that  they  were  not 
present  when  the  arrest  was  made;  that  they 
did  not  know  the  plaintiff  and  bad  no  knowl- 
edge of  his  arresit  or  anything  pertaining 
thereto  until  they  were  summ<med  as  de- 
fendants in  this  case;  and  that  there  was 
no  evidence  of  any  character  to  sustain  the 
verdict 

This  contention  Is  met  by  plaintiff  in  his 
argument  that  liability  for  falw  tmprlson- 
ment  is  not  confined  to  the  party  actually 
restraining  and  confining  the  plaintiff,  but 
extends  to  all  persons  instigating,  enconrag- 
ing,  aiding,  and  abetting  the  unlawful  selK- 
nre,  and  even  those  not  partidpnting  there- 
in, provided  such  party  aided,  assisted,  and 
encouraged  the  false  Imprisonment. 

The  testimony  in  the  case  at  bar  tends  to 
show  that  plaintiff  was  falsely  imprisoned. 
This  is  not  denied  by  defendants. 

There  would  seem  to  be  no  contention  be- 
tween the  parties  that  declarations  above 
are  not  based  on  good  law.  The  difference 
between  the  parties  is:  Does  the  testimony 
in  this  case  apply? 

After  a  careful  examination  of  the  record, 
we  are  unable  to  concur  in  defendants'  view 
of  the  testimony.  We  need  go  no  further 
than  the  testlmcmy  of  defendant  Stubbs. 
There  was  substantial  evidence  tending  to 
connect  the  defendants  (the  Insurance  com- 
pany and  Stnbbs),  with  the  arrest  of  plain- 
tiff without  legal  authority  therefor. 

This  principle  of  law  la  laid  down  In  19 
Cyc.  345: 

"The  person  sought  to  be  charged  for  false 
imprisonment  can  be  held  only  when  it  can  be 
shown  that  he  was  the  legal  cause  of  a  wrong- 
ful detention,  and  only  so  far  as  his  connection 
as  cause  can  be  traced.  An  alleged  wrongdoer 
may  be  a  legal  caase  in  at  least  one  or  more 
of  three  ways,  viz.:  (1)  When  he  commits 
the  wrong  singly  or  jointly  with  others;  (2) 
where  he  in  a  legal  sense  commands  others  to 
commit  it,  or  ratifies  their  conduct;  and  (3) 
where  he  stands  in  such  relation  to  the  person 
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actually  doing  wrong,  or  to  the  person  suffer- 
ing it,  as  to  be  responsible  for  it  and  its  con- 
seqaenees." 

[2]  It  Is  well  establlslied  tbat  all  persons 
who  directly  procure,  aid,  abet,  or  assist  in 
an  unlawful  imprisonment  are  liable  as  prin- 
cipals. In  Backett  v.  King,  6  Allen  (Mass.) 
58,  It  is  held:  "AH  who  directly  or  indi- 
rectly" procure  or  participate  are  Joint  tort- 
feasors. 

Id  Monson  v.  Rouse,  86  Mo.  App.  97,  it  Is 
held  that,  in  order  to  make  parties  defend- 
ant Joint'  tort-feasors,  there  must  be  some 
participation  or  concert  of  action. 

It  was  admitted  in  evidence  that  defend- 
ant Stubbs  was  a  member  ot  the  Stubbs-Mc- 
Donald  Agency  Company,  and  was  authorized 
to  represent  that  company.  It  may  be  ac- 
cepted that  this  ogency  embraced  the  Issu- 
ance of  the  policy  and  the  settlement  of  the 
loss  thereunder  in  the  matter  of  the  stolen 
car. 

[S]  Defendants  contend,  inferentlally  at 
least,  that  Stubbs  was  not  the  agent  of  de- 
fendant Insurance  company  in  the  recovery 
of  the  lost  car.  In  determining  this  question 
it  is  deemed  necessary  only  to  refer  to  the 
testimony  of  defendant  Stubbs  given  at  the 
trial,  and  to  quote  briefly  therefrom.  On 
direct  examination : 

"Q.  And  when  you  went  to  him  at  that  time 
yon  knew  the  man  who  owned  the  car,  name- 
ly, Quinn,  didn't  know  whether  that  was  his 
car  or  not— didn't  swear  to  it— yon  know  that? 
A.  Yes. 

"Q.  You  had  right  in  your  hand  the  identifi- 
cation that  would  absolutely  prove  whether  that 
was  the  car  standing  right  in  front  of  you?  A. 
Not  absolutely, 

"Q.  Did  you  have  the  engine  number?  That 
would  have  proved  it,  wouldn't  it?  A.  Not  nec- 
essarily. 

"Q.  Why?  A.  The  engine  number  might  have 
been  altered.    •    •    • 

"Q.  You  knew  there  was  no  evidence  what- 
ever of  that  being  the  car  you  had  paid  the 
insurance  on,  except  what  Quinn  said?    A.  Yes. 

"Q.  Yon  knew  the  officer  was  standing  there 
for  the  purpose  of  arresting  this  man  and  get- 
ting the  car.  All  the  information  you  had  was 
what  Quinn  had  said  and  Quinn  did  not  know 
whether  it  was  the  car  or  not;  you  knew  that? 
A.  Yes. 

"Q.  And  you  had  right  in  your  hand  a  report 
which,  if  you  bad  examined  it,  woidd  have 
shown  it  was  not  the  car?    A.  Yes,  sir. 

"Q.  On  the  contrary,  you  said  if  he  took  the 
car  down  to  the  station  and  if  it  was  Quinn'g 
car  yon  would  make  him  a  present?  A.  Didn't 
say  I  would  make  him  a  present. 

"Q.  Compensate  him?  A.  Compensate  him 
for  expenses." 

And  on  cross-examination  Stubbs  testified: 

"Q.  How  were  you  going  to  get  the  car  un- 
less you  got  the  thief?  Did  you  have  an  idea 
the  police  would  just  take  the  car?  What  was 
he  waiting  for  the  man  for?    Why  did  he  not 


take  the  car  when  yon  were  there?  A.  I  did 
not  know  his  instructions. 

"Q.  You  knew  he  was  waiting  for  the  man? 
A.  I  had  no  evidence  to  that  effect;  that  would 
be  only  a  presumption. 

"Q.  What  presumption  did  you  indulge  in; 
thought  he  was  waiting  for  the  man,  didn't 
you?    A.  Not  necessarily.    •    •    • 

"Q.  I  am  piking  about  the  policeman.  You 
failed  in  your- primary  object.  Mr.  Quinn  didn't 
identify  Uie  car.  What  were  you  going  to  see 
the  policeman  for?  A.  I  went  to  see  him  for 
the  purpose  of  letting  him  know  we  bad  for- 
merly had  insurance  on  the  car,  and  if  that  hap- 
pened to  be  the  car  on  which  we  had  (ormerly 
had  insurance  I  wanted  him  to  look  after  the 
automobile. 

"Q.  You  mean  if  it  was  necessary  to  arrest 
the  man  to  look  after  the  car  the  man  should 
be  arrested?  A.  I  made  no  reference  what- 
ever to  that 

"Q.  Yon  understood  if  it  was  necessary  to 
arrest  the  man  to  get  the  car  it  was  all  right 
to  arrest  him?    A.  I  don't  know  about  that. 

"Q.  How  was  the  policeman  to  get  the  car 
and  not  arrest  the  man  when  he  had  been 
standing  there  from  10  o'clock  in  the  morn- 
ing, two  of  them;  you  know  that?  A.  I  don't 
know  the  methods  of  the  police. 

"Q.  You  know  this  much,  that  the  policeman 
is  standing  there  w&tching  a  car  tbat  is  sup- 
posed to  have  been  stolen,  and  you  go  there 
to  tell  him  to  get  the  car— that  is  what  you 
went  there  for— if  it  was  stolen?  A.  That  was 
the  car  in  which  we  were  interested.    •    *    * 

"Q.  When  you  testified  in  the  taking  of  your 
deposition  did  you  testify  as  follows;  'I  wanted 
to  go  over  and  lift  up  the  hood  of  the  car 
and  verify  the  number,  and  Mr.  Reynolds  told 
me  he  was  afraid  the  man  who  left  the  car 
there  would  become  suspicious.'  Did  you  tes- 
tify to  that?  A.  I  think  I  made  that  state- 
ment; yes.  I  would  like  to  qualify  that  state- 
ment, however,  by  saying  if  it  was  an  automo- 
bile  thief." 

From  this  evidence  alone,  the  conclusion 
la  inevitable  that  defendant  Stubbs  was  act- 
ing as  the  agent  of  the  defendant  insurance 
company,  and  that  he,  by  his  actions,  encour- 
aged the  arrest  and  Imprisomnent  of  plaintiff. 

L4J  It  is  not  necessary,  as  is  contended 
by  defendants,  that  Stubbs  should  have  seen 
or  known  plaintiff.  If  he  assisted  in  or  en- 
couraged, even  inferentially,  the  false  arrest 
and  imprisonment  The  testimony  tends  to 
show  that  Stubbs  had  it  within  his  power 
to  determine  whether  the  car  standing  on  the 
street  was  the  stolen  car  or  not  Yet  he  did 
not  exercise  this  very  necessary  precaution. 

We  hold  that  defendant  Insurance  com- 
pany was  responsible  for  the  acts  of  Stubbs, 
who  was  safeguarding  their  property.  The 
principle  of  law  embraced  in  this  ccmclusioa 
is  upheld  in  Steppuhn  t.  Railroad,  199  Mo. 
App.  loc.  clt.  5S0,  204  S.  W.  583.  wherein  it 
is  said : 

"Whether  the  employment  to  safeguard  the 
company's  proi>erty  induded  the  right  to  make 
an  arrest,  and  to  make  one  under  the  circum- 
stances of  this  case,  was  cleoiiy  one  [a  ques- 
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tionl  for  the  Jnry.  FeUlianer  t.  Bailroad  Co., 
191  Mo.  App.  137;  Chandler  ▼.  Gloyd,  217  Mo. 
394;  Payne  ▼.  Mo.  Pac.  By.  Co.,  105  Mo.  App. 
155." 

We  think  tbat  tmder  the  facts  In  this  case 
as  disclosed  by  tbe  record  the  connection  ot 
defendants  with  tbe  arrest  and  imprison- 
ment Is  Bufflctently  established  to  support' tbe 
verdict  and  Judgrment,  and,  fartlier,  that  de- 
fendants were  chargeable  with  lack  of  due 
diligence  in  not  having  attempted  to  Identify 
the  car  of  plaintiff  with  the  one  tbat  was 
stolen.  Carp  v.  Insurance  Co.,  203  Mo.  295, 
101  8.  W.  78. 

We  hare  examined  the  numeroos  citations 
of  learned  counsel  for  defendants,  but  find 
oothing  therein  to  change  or  modify  the  con- 
clusions hereinabove  expressed. 

Affirmed. 

All  concur. 


OROO  V.  SANDERSON.    (Ne.  »85.) 


(Springfield  Court  of  Appeals. 
Dec.  6,  1921.) 


Missouri. 


1.  CoattaaaBoa  «=93a— Aaswer  held  aot  to  sar- 
prtoe. 

In  action  on  a  Judgment  of  a  city  court  in 
anotber  state,  where  the  answer  denied  the 
judgment  had  been  entered  in  the  dty  court, 
denied  that  defendant  had  appeared,  and  alleged 
the  Judgment  was  invalid,  a  trial  amendment 
to  the  answer  alleging  that  said  city  court  was 
a  court  of  limited  Jurisdiction  similar  to  that  of 
a  Justice  of  the  peace  did  not  entitle  plaintiff 
to  a  continuance  on  the  ground  of  surprise, 
since  it  raised  no  new  issue,  as  the  same  de- 
fense might  have  been  made  under  the  original 
answer. 

2.  Veaae  ^343— Second  appIleatloB  for  change 
of  veMs  baid  property  rafnsad. 

Where  plaintlfrB  first  application  for  change 
of  venue  waa  properly  overruled  because  not 
complying  with  Rev.  St.  1919,  H  1857,  1360, 
and  plaintiff,  without  requesting  leave  to  amend 
the  apiriicatioa,  excepted  to  tbe  ruling  and  filed 
a  second  application  for  change,  refusal  of  the 
latter  waa  proper,  espedally  where  it  came  too 
late,  being  made  after  plaintiff  had  announced 
ready  for  trial,  and  after  filiiig  of  amended  an- 
swer bad  demanded  a  Jury,  which  Jury  was 
aummoned  at  the  time  the  applications  for 
diange  of  venue  were  presented. 

3.  JadamaBt  •=9943— In  action  on  foreign  Judg- 
neat  eatarad  by  derk  of  oourt,  hla  aather- 
Hy  aiaat  be  sbowa. 

In  action  uptm  a  Judgment  of  city  court  In 
another  state,  where  the  Judgment  showed  on 
its  face  that  it  was  rendered  by  a  clerk  of  the 
court,' a  practice  nnlmown  to  courts  of  general 
Jurisdiction  at  common  law,  and  unknown  to  the 
practice  in  Missouri,  plaintiff  could  not  recov- 
er where  he  failed  to  show  any  statutory  au- 
thority for  the  judgment  to  be  rendered  in  such 
manner. 


Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; 0.  S.  Barton,  Special  Judge. 

Action  by  Scott  Groo  against  W.  E.  San- 
derson. From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

B.  H.  Esterly,  of  Carthage,  for  appellant, 
3.  W.  Halliburton  &  Son,  of  Carthage,  for 
respondent. 

FARRINQTON,  J.  Judgment  was  render- 
ed for  ttie  defendant  by  tbe  trial  court  in  a 
suit  which  waa  brought  on  a  Judgment  pur- 
porting to  have  been  rendwed  by  tbe  city 
court  of  Salt  Lake,  Salt  Lake  county,  Utah. 
When  the  cause  came  on  for  trial  in  the 
circuit  court  of  Jasper  county,  the  plaintiff 
announced  ready  for  trial,  whereupon  tbe  de- 
fendant asked  leave  to  amend  an  answer 
which  had  been  filed  and  which  denied  tbat 
a  Judgment,  liad  been  entered  in  said  dty 
court,  denied  that  the  defendant  had  i^ 
Iteared,  and  alleged  that  the  Judgment  was 
invalid.  It  further  alleged  that  the  pretend- 
ed Judgment  was  entered  without  summons 
or  notice  to  the  defendant,  and  tbat  aald 
dty  court  never  had  Jurisdiction  of  the  de- 
fendant Tbe  amended  answer  which  was 
permitted  to  be  filed  simply  added  the  follow- 
ing clause: 

"Defendant,  further  answering,  alleged  that 
the  dty  court  of  Salt  Lake  Oity  is  a  court  of 
limited  Jurisdiction  similar  to  that  of  a  Justice 
of  the  peace." 

The  record  shows  that  upon  the  filing  of 
the  amended  answer  the  plaintifl  demanded 
a  Jury  for  the  trial,  but  immediately  there- 
after asked  the  court  for  time  to  read  tbe 
amended  answer,  and  after  doing  so  then 
orally  sought  a  continuance  on  the  ground  of 
surprise,  charging  that  the  amendment  was 
a  ground  therefor.  At  this  point  the  de- 
fendant's attorney  admitted  that  the  Salt 
Lake  City  Court  bad  Jurisdiction  to  try  cases 
to  the  amount  of  $500,  it  being  more  than  the 
amount  involved  In  this  case,  whereupon  the 
trial  court  denied  tlie  oral  request  for  a  con- 
tinuance. When  this  ruling  was  made  the 
plaintiff's  attorney  filed  an  application  for 
a  change  of  venue,  which  was  denied  by  the 
court.  Immediately  thereafter  the  plaintiff 
filed  another  application  for  a  change  of 
venue,  which  was  also  denied. 

The  appellant  then  went  to  trial  and  in- 
troduced in  evidence  a  duly  authenticated 
transcript  of  the  Judgment  roll  of  the  city 
court  of  Salt  I<akp  Oity  in  the  case  entitled 
Scott  Groo  V.  W.  R.  Sanderson.  In  this  con- 
nection it  appears  from  the  record  intro- 
duced tbat  the  summons  in  that  case  was 
served  on  the  defendant  in  a  county  other 
than  tbat  in  which  Salt  Lake  City  is  locat- 
ed ;  that  such  summons  was  served  on  the 
defendnnt  on  November  25,  1914,  and  that 
a  default  was  entered  of  record  in  Juna 
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1917;  tliat  a  few  days  after  that,  and  in 
the  same  month,  a  Judgment  by  default  was 
entered  by  the  clerk  of  said  city  court,  and 
that  is  the  Judgment  upon  which  this  suit 
is  based.  That  Judgment  on  its  face  shows 
that  it  was  not  rendered  by  any  official  oc- 
cupying the  position  of  a  court  or  Judge,  but 
was  entered  by  the  cleric  of  tlie  city  court. 
It  was  shown  by  the  appellant  that  said 
city  court  was  a  court  of  record. 

From  the  Judgment  of  the  trial  court  in 
this  cause  directing  a  rerdlct  for  the  de- 
fendant, the  appellant  brings  his  appeal  here, 
alleging  three  errors:  First,  that  the  trial 
court  erred  in  not  granting  a  continuance  on 
the  ground  of  surprise;  second,  that  the 
trial  court  erred  In  refusing  to  grant  a 
change  of  voiue;  and,  third,  that  the  court 
erred  In  directing  a  verdict  for  the  defendant 
after  the  introduction  of  the  Judgment  roll 
and  Judgment  which  we  have  heretofore 
briefly  described. 

[1,  2}  Taking  up  appellant's  three  assign- 
ments In  their  order,  we  must  hold  that  no 
error  was  committed  by  the  court  in  over- 
ruling the  oral  motion  for  a  continuance,  and 
this  for  the  reason  that  the  amendment  to 
the  original  answer  raised  no  new  issue  in 
the  case.  The  same  defense  that  was  made 
might  have  been  made  under  the  original 
answer.  The  pUUntifC  must  be  held  to  a 
knowledge  of  what  be  would  be  required  to 
prove  to  make  his  case.  One  essential  fact 
being  that  this  special  court  had  Jurisdiction 
to  try  this  cause  in  Utah  and  render  the  Judg- 
ment rendered,  the  amendment  charging  that 
that  court  had  no  such  Jurisdiction  could  not 
be  a  valid  ground  for  surprise  that  would 
entitle  him  to  a  continuance.  As  to  the  sec- 
ond assignment,  we  may  state  that  the  first 
application  for  change  of  venue  was  proper- 
ly overruled  Ijecause  it  did  not  comply  with 
sections  1357  and  1360,  R.  S.  Mo.  1919.  When 
the  court  overruled  the  first  application  for 
change  of  venue,  the  plaintlfF,  appellant,  ex- 
cepted to  the  ruling,  and  then  filed  a  second 
application  for  change  of  venue.  The  court 
had  already  ruled  upon  the  application  for 
change  of  venue  when  the  first  one  was  filed, 
and  no  request  was  made  to  amend  the  same 
to  comply  with  the  statutes;  besides,  the 
second  application  certainly  came  too  late 
after  the  plaintiff  had  before  that  announced 
ready  for  trial  and  then  after  the  filing  of 
the  amended  answer  demanded  a  Jury,  the 
Jury  being  summoned  at  the  time  the  applica- 
tions for  change  of  venue  were  presented  to 
the  court.  See  Junior  v.  Missouri  Electric 
Light  &  Power  Co.,  127  Mo.  79,  81,  29  S.  W. 
088;  Perry's  Adm'r  v.  Roberts,  17  Mo.  36, 
47;  Planters'  Bank  v.  Phillips,  186  S.  W. 
752;  State  v.  Davis,  203  Mo.  616,  102  S. 
W.  528. 

[3]  Now,  as  to  the  point  made  by  appellant 
going  to  the  merits  of  the  case,  this  may  be 
disposed  of  on  the  following  groiuids:    The 


appellant  fails  to  show  any  statutory  author- 
ity in  the  city  court  of  Salt  Lake  City,  Utah, 
to  render  the  Judgment  sued  on,  such  Judg- 
ment showing  on  its  face  that  It  was  render- 
ed by  a  clerk  of  the  court,  a  practice  un- 
known to  the  courts  of  general  Jurisdiction 
at  common  law,  and  unlmown  to  the  practice 
in  Missoari.  The  case  of  Schroeder  v.  Ed- 
wards, 267  Mo.  459,  loc.  dt.  478,  184  S.  W. 
108,  is  clearly  decisive  of  this  point,  and  ts 
a  decision  clearly  upholding  the  Judgment 
of  the  trial  court.  See,  also,  Trimble  BroA. 
V.  Stamper,  179  Mo.  Ak>.  300,  166  S.  W. 
820 ;  Hofheimer  v.  Losen,  24  Mo.  App.  652. 

We  being  of  the  opinion  that  respondoit  is 
entitled  to  have  this  Judgment  affirmed  on 
the  assignmoits  Ot  oror  made  by  the  appel- 
lant, and  which  have  been  disposed  of  in 
this  opinion,  will  make  It  unnecessary  for 
us  to  consider  some  eight  highly  technical 
points  of  practice  raised  by  the  respondent 
concerning  the  procedure  Involved  in  this 
appeal. 

The  Judgment  is  affirmed. 

COX,  P.  J.,  and  BRADIiET,  J.,  concur. 


BANK  OF  HALE  v.   LINNEMAN. 
(No.   14149.) 

(Kansas   City    Court    of   Appeals.     Missouri. 
Dec.  6,  IWl.) 

1.  Bills  and  notes  <s=3>497(S)— Rnle  as  to  bar- 
den  of  proof  as  respects  good  faith  stated; 

Under  Rev.  St.  1919,  |  845,  the  bnrden  is 
on  the  holder  of  a  note  to  prove  his  good 
faith  and  lack  of  notice  of  fraud,  when  frand 
has  been  shown  in  the  procuring  of  the  note; 
but,  if  the  holder  shows  this,  the  burden  is 
then  on  defendant  to  prove  specific  facta  tend- 
ing to  show  the  holder's  actual  knowledge  of 
the  fraud. 

2.  Bills  and  notes  «=»337— Aotnal  knowledge 
of  bad  faith  necessary  to  charge  purchaser 
with  knowledge  of  frand. 

Mere  suspicious  facts,  or  facts  that  would 
put  a  reasonable  man  on  inqniry,  or  negli- 
gence,  is  not  sufficient  under  Rev.  St  1919, 
H  888  and  842,  to  charge  a  purchaser  of  a 
note  with  notice  of  fraud  in  its  execution,  and 
there  most  be  either  bad  faith  or  actual  knowl- 
edge of  the  tacts. 

3.  Bills  and  notes  «s»337— Knowledge  of  frand 
not  Inferred  frem  facte  merely  putting  pru- 
dent man  on  Inquiry. 

Actual  knowledge  by  the  bolder  ot  a  note 
of  frand  in  its  execution  may  l>e  inferred 
from  the  facts  and  circnmatances  surrounding 
the  purchase  of  the  note,  but  not  from  things 
that  would  merely  put  a  prudent  man  on  in- 
quiry. 

4.  Bills  and  notes  ®=3S25— Evidence  held  net 
to  show  bad  faith  or  knowledge  of  fraud. 

Evidence  held  to  show  that  a  bank,  pur- 
chasing notes  given  for  stock  for  almost  their 
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foil  value  after  inveetigating  the-  maker's 
credit,  did  not  act  in  bad  fait^  or  with  knowl- 
edge of  fraud  in  the  procurement  of  the  notes. 

5.  Bills  and  notes  iS=3537  (6)— Verdict  should 
be  directed  when  holder  enstalns  burden  of 
showing  good  faith. 

In  an  action  on  a  note  where  the  holder 
sustained  the  burden,  under  Rev.  St.  1919,  ( 
845,  of  showing  a  purchase  in  good  faith,,  and 
no  eTidence  was  introduced  to  show  knowledge 
of  fraud  in  the  procurement  of  the  notes,  or 
facts  constituting  bad  faith,  the  holder  was 
entitled  to  a  directed  verdict. 

Appeal  from  Ciicolt  Coait,  Obarlton  Coun- 
ty; Fred  Iiamb,  Judge. 

"Not  to  be  officiaUy  pnbUshed." 

Action  by  0ie  Bank  of  Hale  against  F.  J. 
Linneman.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

S.  J.  &  G.  C.  Jones,  of  Carrollton.  and  U.  A. 
House,  of  Sumner,  for  appellant 
£.  W.  Henry,  of  Olaegow,  tor  respondent 

BLAND,  J.  This  la  a  suit  In  tbxee  counts, 
each  upon  a  promissorj^  note  for  $1,000  ex- 
ecuted by  defendant,  and  made  payable  to 
"myself."  Each  of  the  notes  contained  the 
following  indorsement:  ■    ' 

"There  are  no  conditions  offsetting  this 
note,  and  any  bank,  banker,  corporation,  or 
individual  has  my  permission  to  purchase  the 
same.  F.  J.  Linneman." 

Upon  indorsing  these  notee  defendant  de- 
livered them  to  one  J.  EL  Purtell,  who  sold 
than  to  the  plaintiff  bank.  The  first  of  these 
notes  was  due  In  90  days,  the  second  in  4 
months,  and  the  third  in  6  months  after  date, 
all  bearing  T  per  cent  interest  until  due  and 
S  vex  cent,  thereafter,  and  providing  10  per 
cent  attorney's  fee  if  placed  in  the  hands  of 
an  attorney  for  collection. 

The  answer  pleads  that  these  notes  were 
procoted  by  Purtell  from  defendant  by  false 
and  fraudulent  representations;  that  Pur- 
tell represented  to  defendant  that  the  capital 
stock  of  the  Revere  Motor  Car  Corporation 
was  wortti  $26  per  share,  and  that  before  the 
notes  would  become  due  the  stock  would  be 
worth  $60  per  share ;  that  PurteU  would  hold 
the  notes  wbidi  were  given  for  said  stock 
until  he  sold  the  stock  for  $50  per  share,  and 
he  would  then  return  the  notes  and  one-baU 
of  the  proceeds  of  the  sale  of  the  stock  to  the 
defendants',  the  truth  being  that  at  the  time 
of  these  r^resentations  the  company  was 
capitalized  for  $3,500,000,  divided  into 
shares  of  the  i>ar  value  of  $10  each ;  the  com- 
pany's assets  were  only  $1,000,000  and  It  had 
never  declared  a  dividend ;  that  plaintUf, 
when  it  became  possessed  of  "said  notes" 
from  Purtell,  "had  knowledge  of  said  facts 
and  representations  sufficient  to  amoimt  to 
taking  said  notes  In  bad  faith,  and  therefore 
is  not  a  bolder  in  due  course" ;   that  plaintiff 


fbad  actual  knowledge  that  the  stock  for 
which  the  notes  were  given  was  not  delivered 
to  defendant,  and  that  the  "plaintiff  has  ac- 
tually knowledge  that  said  stock,  nor  any 
portion  of  it,  has  yet  been  delivered  to  de- 
fendant" 

There  was  a  trial  before  a  jury,  which 
resulted  in  a  verdict  for  the  defendant,  and 
plaintiff  has  appealed.  Defendant,  over 
plaintiff's  objection,  testified  that  Purtell 
came  to  his  farm  when  defendant  was  plant- 
ing corn,  and  said : 

"I  conid  use  my  credit  for  90  days  and  make 
$1,000,  and  that  I  was  a  fool  for  not  doing  it. 
So  I  thought  I  would  take  a  chance  at  $2,000; 
and  along  about  6  or  7  days,  somewhere  along 
there— I  couldn't  tell  exactly  the  date— he 
come  back.  I  purchased  about  $13,000  worth. 
He  said  I  would  clean  up  a  real  bunch  of  mon- 
ey. That  the  Revere  Motor  Car  Company 
stock  wag  going  to  raise  from  $25  to  $50  a 
share;  so  I  gave  him  a  whole  bunch  of  notes, 
and  he  was  supposed  to  sell  them  and  refund 
the  money  back  to  me." 

He  relied  upon  Purtell's  statements.  He 
further  testified  that  the  three  notes  sued 
upon  were  a  portion  of  the  $13,000  in  notes 
that  he  gave  Purtell;  that  PurteU  gave  him 
back  $10,000  of  the  notes ;  that  Purtell  rep- 
resented to  him-  that  the  shares  were  worth 
$25 ;  that  be  discovered  that  they  were  not 
worth  that  amount  on  the  3d  or  4th  of  Septem- 
ber, 1920,  when  he  received  a  letter  from  the 
Revere  Motor  Car  Company  in  reply^to  his 
letter,  the  former  stating  that  "at  a  near-ap- 
proaching date  the  price  of  Revere  shares 
will  be  $16.00  each,"  and,  further,  that  a  spe- 
cial offer  was  socoi  to  be  made  to  old  share- 
holders, and  that  at  a  later  date  the  defend- 
ant would  be  more  fully  advised  of  the  ad- 
vanced price ;  that  from  this  letter,  together 
with  other  inquiries  he  made  about  the  same 
time,  one  of  which  inquiries  was  of  the 
Franklin  Motor  Car  Company  of  St  Louis, 
he  determined  that  tlie  value  of  the  stock 
had  been  misrepresented  to  him. 

At  the  time  of  the  purchase  of  the  stock 
defendant  entered  into  a  written  contract 
purchasing  the  same  at  $25  per  share,  and 
reciting  that  he  gave  his  promissory  note, 
dated  May  18, 1920,  In  the  sum  of  "$3,000,  due 
in  3  and  6  months,  with  interest  at  7  per 
cent,  per  annum.  Said  stock  is  to  be  attach- 
ed to  and  pledged  as  collateral  security  for 
said  note  until  the  same  is  paid  in  full."  The 
contract  recited  that  said  "note"  was  given 
for  the  balance  of  the  purchase  price  of  the 
stock. 

Plaintiff  purchased  the  notes  from  Purtell 
3  or  4  days  after  they  were  executed.  On 
June  2,  1920,  defendant  was  advised  by  let- 
ter that  his  stock  was  sent  to- plaintiff  bank 
to  be  held  as  collateral.  The  contract 
mentioned  was  delivered  to  the  bank,  and  the 
stock  sent  by  the  Revere  Motor  Company  to 
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the  bank  as  collateral  for  the  payment  of  the 
notes.  Before  purchasing  the  notes  plain- 
tiff's cashier  called  up  the  People's  Bank  of 
Salisbury,  and  asked  them  if  they  knew  de- 
fendant, and  the  bank  told  hlra  that  they  did. 
PlaintlflCs  cashier  asked  if  they  would  con- 
sider a  note  signed  by  defendant  for  $3,000 
"absolutely  a  good  bankable  note";  they 
replied  In  the  affirmative.  He  also  called  Mr. 
Ingram  "in  the  other  bank,"  and  asked  him 
if  he  knew  the  defendant.  Mr.  Ingram  was 
not  "sure  which  linneman  it  was,  but  said 
that  practically  all  of  the  Llnnemans  were 
good;  that  they  were  nice  people,  and  paid 
their  debts,  and  that  he  would  consider  the 
notes  good." 

At  the  time  defendant  signed  the  notes 
sued  upon  PurteU  procured  from  him  a  state- 
ment showing  that  defendant's  assets  over 
and  above  his  Uabillties  were  $78,500.  Plain- 
tiff bank  also  had  this  information  when  it 
purchased  the  notes.  Plaintiff's  cashier  testi- 
fied that  defendant  and  Purt^  wwe  stran- 
gers to  him ;  that  he  did  not  know  the  value 
of  the  assets  of  the  Revere  Motor  Car  Com- 
pany ;  that  he  had  talked  to  some  of  his  cns- 
tomers  who  had  bought  stock  in  this  corpora- 
tion concerning  It;  that  in  purchasing  the 
notes  he  relied  upon  Mr.  Ingram's  statements 
and  the  Information  he  had  obtained  from 
the  People's  Bank  of  Salisbury.  The  bank 
gave  PurteU  $2,850  for  the  notes.  This  was 
paid  b/  "a  little  money,  some  cash,  a  small 
draft,  I  think  for  $150  or  $200,  the  rest  In 
time  certificates,  one  due  In  6  months  and 
two  due  in  0  months." 

On  May  24,  1920,  plalntifTs  cashier  wrote 
the  defendant  that  it  had  purchased  the  three 
notes  of  $1,000  each  that  he  had  given  to 
PurteU,  and  that  it  did  not  purchase  the 
notes  until  it  had  called  up  the  Bank  of 'Sal- 
isbury, who  stated  to  it  that — 

"Your  notes  were  absolutely  good,  which,  of 
course,  we  had  to  know  before  we  would  con- 
sider buying  them,  as  you  are  a  stranger  to 
us.  •  •  •  I  might  say  that  several  of  our 
custoiderB  have  made  a  like  purchase  to  yours 
—namely,  buying  stock  in  the  Revere  Car 
Corporation  Company,  and  they  all  feel  they 
have  made  a  good  investment,  and  it  does 
look  good.  I  trust  it  will  prove  to  be  a  good 
big  money  maker  for  you." 

The  letter  also  said  that  defendant  could 
pay  the  note  or  all  of  the  notes  at  any  time, 
«nd  "save  interest"  Defendant  made  no 
reply  to  this  letter. 

On  September  21,  1920,  plaintiff's  cashier 
went  to  see  defendant  In  regard  to  the  pay- 
ment of  tlie  notes.  At  that  time  defendant 
was  In  possession  of  the  facts  wblch  he 
claims  constituted  fraud  on  the  part  of  Pur- 
teU. At  this  time  defendant  gave  plaintiff 
his  check  for  $3,040  drawn  on  the  People's 
Bank  of  Salisbury,  dated  September  21, 1920. 
This  check  was  not  honored  by  the  bank,  and 
was  protested  on  October  27,  ISSO.    On  Seip- 


tember  28,  1920,  defendant  wrote  plaintiff 
asking  It  to  hold  his  check  a  little  while 
longer,  until  he  oould  procure  a  loan  on  his 
farm. 

"It  will  take  more  than  10  days  to  do  that  & 
as  soon  as  I  get  the  money  I  will  write  you 
hoping  it  wont  be  long." 

On  October  20, 1920,  defendant  wrote  plain- 
tiff's cashier: 

"I  have  never  heard  from  the  loan  company 
yet.  Been  looking  for  a  letter  every  day.  I 
will  be  glad  to  pay  those  notes  as  soon  as  I 
can.  I  will  do  all  I  can  in  trying  to  get  the 
money  &  will  write  yon  as  soon  as  I  have  it 
for  you." 

Defendant  testified  that  he  never  at  any 
time  claimed  to  plaintiff  bank  that  any  fraud 
had  been  perpetrated  upon  him  in  the  execu- 
tion of  the  notes ;  that  he  did  not  t^  plain- 
tiff's cashier  about  the  letter  he  had  received 
trom  the  Revere  Motor  Gar  Company  at  the 
time  of  the  cashier's  visit  to  him,  assigning 
as  a  reason  for  his  failure  to  do  so,  "I  didn't 
think  of  it  at  the  time." 

At  the  close  of  all  the  evidence  plaintiff 
offered  an  Instruction;  which  the  court  refus- 
ed, directing  the  Jury  to  find  In  favor  of 
plaintiff  on  each  of  the  three  counts  of  the 
petition.  The  refnsal  of  this  Instruction  is 
assigned  as  error,  We  think  that  the  court 
should  have  given  the  instruction.  Section 
888,  R.  S.  1919,  provides  as  follows : 

"A  holder  in  due  course  is  a  holder  who 
has  taken  the  instrument  under  the  following 
conditions:  (1)  That  it  is  complete  and  regu- 
lar upon  its  face;  (2)  that  be  became  the 
holder  of  it  before  it  was  overdue,  and  with- 
out notice  that  ft  had  been  previously  dis- 
honored, if  such  was  the  fact;  (8)  that  he 
took  it  in  good  faith  and  for  value;  (4)  that 
at  the  time  it  was  negotiated  to  him  he  had 
no  notice  of  any  infirmity  in  the  instrument  or 
defect  in  the  titie  of  the  person  negotiating  it." 

Section  842,  R.  S.  1919,  provides  as  follows : 

"To  constitute  notice  of  an  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same,  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knowledge 
of  the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  faith." 

Section  845,  R.  S.  1919,  provides  as  follows : 

"Every  holder  is  deemed  prima  facie  to  be 
a  holder  in  due  course;  but  when  it  is  shown 
that  the  title  of  any  person  who  has  negotiated 
the  instrument  was  defective,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims  acquired  the  title  as 
holder  in  dae  course.  But  the  last-mentioned 
rule  does  not  apply  in  favor  of  a  party  who 
became  bound  on  the  instrunient  prior  to  the 
acquisition  of  such  defective  title." 

[1-3]  We  think  there  Is  no  question  but 
that  plaintiff  waa  the  holder  of  these  notes  in 
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due  course.  The  rule  in  regard  to  the  butden 
of  evidence  in  matters  of  this  kind  Is  that  this 
burden  Is  on  the  holder  to  prove  his  good  faith 
and  lack  of  notice  of  fraud  when  fraud  has 
been  shown  In  the  procuring  of  the  note.  If 
the  holder  shows  this,  then  the  burden  is  upon 
the  defendant  to  prove  specific  facts  tending 
to  show  plaintiff's  actual  knowledge  of  the 
defect  in  the  title  or  his  bad  faith.  In  case 
of  defendant's  falling  to  offer  any  evidence 
to  that  effect,  plaintiff  Is  entitled  to  a  direct- 
ed verdict  Downs  v.  Horton,  230  8.  W.  108, 
and  cases  therein  cited.  Mere  suspicious 
facts,  or  facts  that  would  put  a  reasonable 
man  on  inquiry,  or  negligence,  ta  not  sofll- 
dent  to  charge  a  purchaser  of  a  note  ^th 
notice  of  the  fraud.  Actual  notice  of  the 
fSacfaS  concerning  the  execution  of  the  note 
must  be  brought  home  to  the  holder.  Noth- 
ing short  of  actual  knowledge  or  bad  faith 
win  defteat  the  holder's  title.  Downs  v.  Hor- 
ton, supra,  loc.  dt  106,  and  cases  dted. 
However,  such  actual  knowledge  may  be  in- 
ferred from  the  facts  and  drcumstancea  sur- 
roandlngtbe  purchase  of  the  note  by  the  hold- 
er, but  sncb  facts  and  circumstances  cannot 
be  Inferred  from  things  that  would  merely 
pnt  a  prudent  man  on  inquiry.  Downs  v. 
Horton,  supra,  loc.  dt  107,  and  cases  dted. 
[4]  There  is  no  evidence  in  the  record  of 
actual  knowledge  on  the  part  of  plaintiff  of 
the  fraud,  If  any,  in  the  iNrocnranent  of  these 
notes  by  Purtell  from  the  defendant  or  any 
evidence  of  bad  faith  on  the  part  of  plalntifl. 
Nor  are  there  any  facts  or  drcumstanees 
surrounding  the  purchase  of  these  notes  by 
plalntifl  such  as  would  afford  a  basis  for  an 
inference  of  actual  knowledge  of  the  fraud, 
if  any,  or  bad  faith  on  the  part  of  plaintiff. 
Defendant  in  hlfl  brief  states  that  the  fact 
that  plalntltrs  cashier  wrote  defendant  that 
several  of  plaintiff's  customers  had  purchas- 
ed this  stock,  and  "it  does  look  good,"  in  view 
of  the  fact  that  plalntUTs  cashier  knew  noth- 
ing of  the  value  of  the  stock  or  the  financial 
condition  of  the  corporation,  sbowa  that  plaln- 
tUF  had  actual  knowledge  of  the  alleged 
fraud,  or  acted  in  bad  faith  in  purchasing 
this  stock.  The  information  that  the  cashier 
wrote  defendant  was  based  upon  conversa- 
tions that  he  bad  had  with  other  customers  of 
bis  bank  who  had  bought  this  stodi,  and 
tben  is  no  evidence  that  Fnrtell  defrauded 
any  other  person,  and,  of  conrse,  none  that 
ttie  bank  knew  of  any  other  person  being  de- 
frauded by  Partell.  The  letter  was  written 
after  defendant  bad  indorsed  the  notes  and 
plaintiff  bad  purdiased  them,  and  it  appears 
to  be  nothing  more  than  a  friendly  letter  writ- 
ten by  plainUff  to  defendant  At  leasf,  there 
is  nothing  in  it  to  Indicate  in  the  slightest  de- 


gree that  plaintiff  knew  of  any  fraud  prac- 
ticed upon  the  defendant  by  Purtell, 

It  is  stated  tbat  plaintiff's  evidence  as  to 
what  it  gave  for  the  notes  was  "an  incom- 
plete statement,"  and,  "taken  In  connection 
with  the  other  evidence,  was  enough  to  con- 
vince both  the  court  and  the  Jury  that  some- 
thing was  radically  wrong  in  the  acquiring" 
of  the  notes  by  plaintiff.  The  record  falls  to 
show  that  the  exact  amount  of  the  cash, 
draft  and  certificates  of  deposit  was  a  mat- 
ter of  particular  Interest  to  either  side.  De- 
fendant did  not  attempt  to  elicit  any  further 
Information  concerning:  the  matter.  We  fail 
tp  see  anything  in  connection  with  the  testi- 
mony to  indicate  bad  faith  on  the  part  of  the 
bank,  ^nie  cashier  was  positive  that  $2,8^ 
was  paid.  This  amoimt  was  not  an  unrea- 
smable  price  for  a  ^,000  note,  and  does  not 
on  its  face,  or  in  connection  with  the  other 
facts,  even  indicate  a  suspicious  drcumstance. 

It  is  also  insisted  that  the  officers  and  em- 
ployes of  the  People's  Bank  of  Salisbury  de- 
nied tbat  any  one  had  called  up  in  reference 
to  defendant's  finandal  standing;  at  least, 
one  of  the  bank's  officers,  Mr.  Blake,  assist- 
ant cashier,  testified  that  inquiries  of  this 
nature  were  so  many  that  he  could  not  recall 
whether  he  received  an  inquiry  of  this  kind 
or  not  When  asked  U  plaintiff's  cashier  call- 
ed up  in  reference  to  the  matter  he  replied: 

"A.  No,  sir;  not  as  I  remember.  If  he  did 
I  don't  recall  it  Of  coarse,  a  lot  of  people  call 
up.  If  Mr.  Idsneman  (meaning  Mr.  Ballew, 
the  cashier)  called  I  don't  remember." 

[S]  The  undisputed  evidence  shows  that 
idaintUTs  cashier  did  all  that  a  careful  per- 
son would  ordinarily  do  in  regard  to  investi- 
gating the  purchase  of  the  notes  of  the  kind 
Involved  in  this  case.  He  called  up  two  banks 
where  defendant  was  known,  and  inquired  of 
defendant's  finandal  standing.  There  was 
nothing  upon  the  face  of  the  notes  or  from 
the  reports  recdved  by  the  bank  to  lndi<;ate 
that  any  fraud  had  been  practiced.  Plalhtiff 
discharged  the  burden  of  evidence  that  was 
cast  upon  it  (section  845,  R.  S.  1919),  and  this 
burden  then  shifted  to  defendant  to  show 
knowledge  of  the  fraud,  if  any,  or  facts  con- 
stituting bad  faith  on  the  part  of  plaintiff. 
No  evidence  whatever  warf  Introduced  by  de- 
fendant tending  to  show  these  things  and 
therefore  plalntifl  was  entitled  to  a  directed 
verdict.  Downs  v.  Horton,  supra,  loc.  dt. 
110;  Ensign  v.  GrandaU,  231  S.  W.  676. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  so  that  a  Jury  may  be  impanded 
to  asoertain  the  exact  amount  due  on  the 
three  notes.  Boutross  v.  Miller,  228  B.  W. 
88». 

All  concur. 
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DAVIS  V.  DAVIS,  DIraotor  Gaaaral  of  Rail- 
roads.    (No.  14098.) 

(Kansas   City    Conrt    of   Appeala.     Miasonri. 
Dec.  5,  1921.) 

1.  Damages  4=9216(9)— Inatruetion  on  damag- 
es for  medical  services  Is  error,  where  not 
warranted  by  evidence. 

In  personal  injury  action,  an  instruction  on 
tlie  allowance  of  damages  ia  the  amount  of 
money  paid  for  medical  assistance '  was  error, 
where  there  was  no  evidence  from  which  the 
Jury  could  determine  the  amount  or  approxi- 
mate amount  of  expenses  incurred  therefor. 

2.  Appeal  and  error  ^3l064(l)— Damages  «=» 
216(2)— Aotnal  damages  susoei>tlble  of  proaf 
should  not  be  left  to  Jury's  speculation,  and 
where  extent  of  speonlatlon  cannot  ba  de- 
termined reversal  must  follow. 

Where  compensatory  damages  only  are 
awarded,  the  recovery  must  be  confined  to  the 
actual  damage  sustained,  and  where  such  are 
susceptible  of  proof  with  approximate  accuracy, 
they  should  not  be  left  to  the  H>eculation  of 
the  jury,  and  where  the  extent  of  such  specu- 
lation cannot  be  determined,  it  is  impossible 
to  conclude  that  the  defendant  was  not  prej- 
udiced thereby. 

3.  Appeal  and  error  «=>  1 1 40  (3)  — Remittitur 
of  amount  claimed  for  medical  expenses  held 
not  to  cure  error  In  Instruction  permitting 
speculation  as  to  such  amount. 

In  a  passenger's  personal  injury  acfion 
against  carrier,  where  the  jury,  under  tKe  in- 
stmctions  because  of  lack  of  evidence,  is  per- 
mitted to  speculate  as  to  the  amount  allowable 
for  medical  services,  and  their  verdict  does 
not  disclose  the  amount  allowed  therefor,  a  re- 
mittitur of  the  amount  pleaded  therefor  by 
plaintiff  held  insufficient  to  cure  the  error  in 
the  instruction. 

Appeal  from  Circuit  Court,  Macon  County ;. 
Vernon  L.  Drain,  Judge. 
"Not  to  be  officially  published." 

Action  by  Florence  N.  Davis  against  James 
C.  Davis,  Director  General  of  Railroads  and 
Agent  of  the  United  States  of  America,  as 
successor  to  John  Barton  Payne,  operating 
the  Wabash  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

N.  S.  Brown  aifd  Homer  Hall,  both  of  St. 
I^uis,  and  Franlclln  A  Van  Cleve,  of  Macon, 
for  appellant. 

Sbelton  &  Shelton,  of  Macon,  and  Jami- 
son, Ostergard  &  JamiBon,  of  Kansas  City, 
for  respcmdent. 

ARNOLD,  J.  This  is  a  suit  in  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  plaintifC  in  alighting  from  one 
of  defendant's  passenger  trains  at  Love  Lake, 
Mo.  Plaintiff  was  a  passenger  for  hire  on 
said  train,  and  when  the  train  arrived  at 
said  station,  whieli  was  her  destination,  it 


was  stopped  for  the  purpose  of  allowing  her 
to  alight.  There  was  only  a  gravel  landing 
at  said  station,  instead  of  a  platform,  for 
the  use  of  passengers  in  alighting.  The  train 
arrived  at  Love  Lake  about  6:30  p.  m.  on 
February  18,  1920,  at  which  time  it  was  quite 
dark.  When  the  train  stopped  the  brakeman, 
at  plaintUTs  request,  took  her  grip  and  a 
stool  furnished  by  the  railroad  company  for 
the  use  of  passengers  in  alighting  from  its 
trains,  preceded  plaintiir  from  the  train,  and 
placed  the  stool  at  the  steps  of  the  car  for 
the  purpose  of  enabling  plaintiff  to  alight 
therefrom.  The  testimcmy  tends  to  show 
that  the  brakeman  failed  to  place  said  stool 
at  the  proper  place  where  plaintiff  naturally 
would  Bt^,  but  Instead  placed  it  too  far 
back  under  the  car  step.  There  was  evidence 
to  the  effect  that  the  brakeman  held  his  lan- 
tern on  his  arm  farthest  from  the  train,  and 
as  a  result  there  was  no  light,  or  insufficient 
light,  cast  upon  said  stool  so  placed  for  plaln- 
tifTs  use  in  ali^ting.  Plaintiff  testified  that 
she  let  go  of  the  handrail  attached  to  the 
car  steps,  and  placed  her  foot  where  she 
supposed  the  stool  bad  been  placed.  The 
stool  b^ng  too  far  back  under  the  steps, 
plaintiff's  heel  caught  on  the  outer  edge  of 
the  stool,  which  turned  over  on  its  side  and 
back  under  the'  car  8t^)s,  throwing  idalntiff 
with  force  cm  the  gravel  landing,  tbereby  in- 
flicting Injuries  to  her  foot  and  ankle  of 
which  sbe  oolapialns.  The  petition,  after  set- 
ting out  In  detail  the  nature  of  the  injuries 
complained  of,  alleges  that  the  same  are  pei^ 
manent,  and  states : 

"Plaintiff  further  alleges  that  she  was  com- 
pelled to  and  did  expend  for  necessary  medical 
care,  attention,  and  medicine  to  be  used  upon 
her  ankle  as  aforesaid  the '  sum  of  $15;  the 
same  being  a  reasonable  charge  therefor." 

The  prayer  is  for  damages  In  the  sum  of 
$4,5(X)  on  account  of  the  injuries  so  received, 
and  In  addition  thereto  the  sum  of  $16  for 
necessary  medical  care  and  attention  and 
for  medicines.  The  answer  of  defendant 
James  C.  Davis  admits  that  he  is  the  duly 
appointed,  qualified,  and  acting  agent  of  the 
President  of  the  United  States,  with  aU  the 
rights,  privileges,  and  liabilities  against  bis 
predecessor.  Walker  D.  Uines,  as  Director 
General  of  Railroads,  while  in  the  control 
and  management  and  operation  of  the  Wa- 
bash Railroad,  as  well  as  bia  predecessor, 
John  Barton  Payne,  and  denies  each  and 
every  allegation  In  plalntitTs  first  amended 
petition  not  expressly  admitted.  Further, 
the  answer  contains  a  plea  of  contributory 
negligence.  Tbe  reply  of  plaintiff  was  a  gen- 
eral denial.  The  cause  went  to  trial  to  a 
jury,  and  Judgment  was  rendered  for  plain- 
tiff in  the  sum  of  $2,102.50.  Defendant  ap- 
peals. 


^s»For  other  cases  see  ss!me  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  lodexea 
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[1]  In  his  assignments  of  error  defendant 
urges,  &maag  other  things,  that  Instruction 
No.  2,  ^ven  <m  behalf  of  plaintiff,  Is  erro- 
neous and  objectionable  because  "It  tells  the 
Jury  that  they  may  find  an  additional  sum 
for  medical  attention  notwithstanding  the 
Qrat  instruction  told  them  they  could  find 
the  full  amount  sued  for  in  payment  of  her 
injuries.  The  ^ect  of  this  was  to  tell  the 
jury  that  they  could  find  for  plaintiff  in  a 
greater  amount  than  she  had  sued  for."  In- 
struction No.  2  complained  of  is  as  follows : 

"If  you  further  find  and  believe  from  the 
evideiiee  that  plaintifF  was,  by  reason  of  the 
injuriea  aforesaid  received  by  her,  if  any,  com- 
pelled to  and  did  employ  medical  assistance  to 
treat  her  said  injuries  so  received,  if  any,  and 
that  plaintiff  paid  for  such  medical  attentioh 
and  service,  you  will  find  for  her  in  such  other 
and  further  reasonable  and  necessary  sum  as 
you  may  find  and  believe  from  the  evidence  she 
has  paid  ont  for  such  medical  aid  and  atfeh- 
tion." 

It  is  further  urged  that  this  instruction 
placed  no  limit  upon  the  amount  the  jury 
might  allow  plaintlfC  for  medical  attention 
and  medicine,  although  the  petition  alleged 
she  had  spent  only  $15  for  such  purposes. 
Defendant  further  objects  that  said  Instruc- 
tion not  only  failed  to  confine  the  jury  to  the 
allegations  of  the  petition  as  to  the  amount 
expended  for  medical  services  and  medicines, 
but  was  not  supported  by  any  evidence  in  the 
case;  that  there  was  no  proof  that  plaintiff 
Iwd  paid  out  or  incurred  any  liability  for 
medical  services  or  medicine,  nor  the  reason- 
able value  thereof. 

A  careful  review  of  tlie  evidence  adduced 
reveals  that  plaintiff  was  attended  by  one 
Dr.  L.  O.  Klckell  after,  and  because  of,  the 
injury,  but  there  was  no  proof  fixing  the 
value  of  said  services,  or  that  such  services 
were  paid  for,  or  that  plaintiff  obligated 
herself  to  pay  for  same.  Plaintiff  argues, 
counter  to  defendant's  said  contentlcms,  that 
the  jury  was  Informed  by  hearing  the  peti- 
tion stating  the  amount  claimed  for  medical 
attention  and  services  was  $15,  and  that  the 
presumption,  therefore,  is  that  the  jury  would 
limit  its  verdict  to  that  amount ;  tliat  "under 
the  circumstances  Of  this  case  it  is  unimport- 
ant whether  or  not  the  d<dlar  value  was 
placed  upon  such  services,  for  the  jury  was 
entitled  to  use  its  own  general  knowledge  of 
such  matters."  Plaintiff's  point  Is  not  well 
taken:  In  Duke  v.  Railroad,  99  Mo.  loc. 
clt.  350,  12  S.  W.  037.  it  Is  said: 

"The  principal  objection  urged  against  the 
instruction  is,  however,  that  It  authorizes  the 
plaintiff  to  recover  for  'large  sums  of  money 
expended  for  such  services,  and  for  drag!*  and 
medicines  when,  in  fact,  the  evidence  fails  to 
show  that  any  snm  whatever  was  expended 
therefor.'  A  careful  and  critical  examination 
of  all  the  evidence  in  the  case,  ag  it  appears  in 
the  175  pages  of  appellant's  printed  abstract. 


has  been  made,  and  it  must  be  conceded  that 
this  objection  is  well  grounded.  •  *  •  There 
was  an  entire  failure  of  proof  as  to  the  alle- 
gation In  the  petition  that  the  plaintiff  'ex- 
pended a  large  sum  of  money  for  professional 
services  of  physicians  and  nurses,  and  for 
drugs,'  under  the  most  liberal  construction  that 
can  be  placed  upon  it,  and  it  was  error  in  the 
court  to  instruct  the  jury  as  if  there  was  evi- 
dence in  the  case  in  support  of  that  averment." 

The  same  case  holds,  in  effect,  that  if  there 
is  no  evidoice  produced  vrbich  determines 
the  amount,  or  approximately  the  amount,  of 
the  expenses  Incurred  for  medicines,  medi- 
cal attention,  or  services  of  like  character, 
the  jury  would  be  without  a  basis  upon 
which  to  form  au  estimate  of  the  damages 
that  should  be  assessed  on  such  account,  and 
they  cannot  find  such  damages  except  upon 
Iffoof.  TUa  rule  Is  supported  in  Crowley  t. 
Railroad,  24  Mo.  Ai^.  119. 

[2]  Where  compensatory  damages  only  are 
awarded,  the  recovery  must  be  confined  to 
the  actual  damages  sustained,  and  where 
such  damages  are  susceptible  of  proof  with 
approximate  accuracy,  and  may  be  measured 
with  some  d^ree  of  certainty,  they  should 
not  be  left  to  the  speculation  of  the  Jury. 
Hannibal  Bridge  Go.  v.  Schaubacher,  57  Mo. 
682;  Parsoos  v.  Ballroad,  94  Mo.  286,  6  S. 
W.  464. 

The  reason  for  the  rule  above  stated  is 
found  in  the  fact  that  when  such  determina- 
tion has  been  left  to  the  speculation  of  the 
Jury  it  is  not  possible  to  tell  to  what  extent 
the  verdict  may  have  been  affected  by  vague 
estimates  Indulged  by  the  jury  retatiVe  to 
values  concerning  which  there  was  no  proof 
offered.  It  is  not,  therefore,  possible  to  con- 
clude that  defendant  was  not  prejudiced 
thereby. 

[S]  Plaintiff  proposes,  as  a  cure  for  the 
error  above  indicated,  that  plaintiff  by  re- 
mittitur eliminate  the  Item  of  |15  from  the 
verdict,  and  asks  this  court  to  affirm  the 
Judgment  for  $2,087.50.  This  proposal  might 
be  entertained  if  the  verdict  of  the  jury  dis- 
closed the  amount  allowed  therein  for  medi- 
cal services  and  medic^es  was  $15.  But  the 
verdict  makes  no  such  disclosure,  and  such 
remittitur  would  not  cure  the  error  in  ttie 
Instruction. 

In  Smoot  V.  Kansas  City,  194  Mo.  51S,  92 
S.  W.  363,  the  Supreme  Court  declared  the 
fundamental  rule  to  be,  as  adduced  from  all 
the  authorities  upon  the  question  of  euteriiig 
a  remittitur,  either  in  the  trial  court  or  ap- 
pellate court,  that  If  the  court  can  estimate 
to  a  reasonable  certainty  the  excess  In  the 
verdict  or  Judgment,  and  if  it  is  apparent  no 
injury  has  been  done  to  defendant  by  enter- 
ing the  same,  then  the  remittitur  will  be  per- 
mitted. 

In  the  light  of  the  facts  presented  In  this 
case^  we  are  unable  to  say  that  the  remittl- 
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tnr  offered  falls  within  this  rule.  This  court 
held  In  Lalrson  v.  Rys.  Co.,  2S2  S.  W.  loa  dt 
486: 

"It  is  well  settled  that  a  cause  of  action  insist 
be  submitted  to  the  jury  upon  the  precise  basis 
afforded  b;  the  pleading  and  the  evidence,  and 
not  upon  some  other  basis.  Simms  r.  Dun- 
ham, 203  S.  W.  652;  Boles  t.  Dunham, 
208  S.  W.  480;  Murdock  v.  Dunham,  206  a 
W.  915;  Kim  t.  Harvej,  208  S.  W.  479;  Giles 
T.  Michigan  Central  R.  Co.,  278  Mo.  860,  212 
S.  W.  873,  874;  Degonia  v.  St  Louis,  etc.,  R. 
Co.,  224  S.  W.  664,  680,  123  8.  W.  807.  To 
require  the  former  to  be  done  is  not  a  harsh 
and  mereir  technical  rule,  but  one  founded  in 
simple  fairness  and  justice;  and  for  a  court 
to  say,  when  the  rule  has  not  been  observed, 
that  no  harm  has  resulted  in  that  particular 
case,  it  is  wandering  into  an  unknown  region 
where  only  speculation  reigns.  There  is  no 
hardsliip  In  requiring  plaintiffs  to  strictly  ob- 
serve the  rule.  It  would  have  been  an  easy 
matter  to  have  had  the. instruction  follow  the 
petition  and  the  evidence,  and  why  it  was  not 
so  dr^wn  it  is  hard  to  see." 

This  role  applies  with  equal  force  to  the 
case  at  bar.  As  the  cause  will  be  reversed 
and  remanded  for  the  reasons  above  ex- 
pressed relative  to  plalntUTs  Instmctlon  No. 
1,  other  points  raised  by  counsel  need  not 
be  discussed. 

Berersed,  and  remanded  for  a  new  trIaL 

All  concur. 


FRieZE  V.  SNIDER.     (No.  14173.) 


(Kansas  Oity  Court  of  Appeals. 
Dsc.  6.  1921.) 


Missoari. 


1.  Appeal  and  error  <8=>504,  511(1),  528(1)— 
Reoord  must  sliow  motion  for  new  trial,  bill 
of  exooptlons,  and  taking  of  appeal. 

The  record  proper  must  show  that  a  mo- 
tion for  new  trial  was  filed  and  overruled,  that 
the  bill  of  exceptions  was  filed,  and  that  an 
ajtpeal  was  taken,  either  by  the  record  en- 
tries or  by  the  recital  that  the  bill  of  excep- 
tions .was  duly  filed  and  the  appeal  was  duly 
taken  as  permitted  by  Court  of  Appeals  rdle 
28  (169  S.  W.  XV). 

2.  Appeal  and  error  €s»644(l)— Appellee  can- 
not «»lve  om  mission  of  essential  matters 
from  record. 

The  filing  of  a  brief  on  the  merits  by  ap- 
pellee does  not  waive  the  omission  from  the 
record  of  the  showing  tbat  a  motion  for  new 
trial  was  filed  and  overruled,  that  a  bill  of  ex- 
ceptions was  filed,  or  that  an  appeal  was  taken, 
since  coimsei  cannot  waive  the  rules  of  the 
Court  of  Appeals,  or  even  agree  that  they 
may  be  disregarded. 

3.  Appeal  and  error  4=»||2&— Afflrmanoe  on 
motion  where  reoord  does  not  show  essen- 
tials of  appeal. 

Wbere  the  record  proper  fails  to  show  that 
a  motion  for  new  trial  was  filed  and  overruled, 


that  a  bni  of  exceptions  was  filed,  or  that  an 
appeal  was  taken,'  and  none  of  the  errors  as- 
signed concerned  the  record  proper,  the  Judg- 
ment will  be  affirmed  on  motion. 

Appeal  from  CMrcoIt  Court,  Bates  Ciounty; 
0.  A.  (3alTlrd,  Judge. 
"Not  to  be  officially  published." 

Action  by  Vernon  Frieze  against  B.  L. 
Snider  for  breach  of  the  covenants  of  a  war- 
ranty deed,  in  which  the  defendant  asked 
that  the  deed  be  reformed.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    AfllrmedL 

W.  O.  JacksMi,  of  Butler,  for  appellant 
D,  C.  Gbastain,  of  Butler,  for  respondent 

FEB  CURIAU.  This  Is  a  suit  for  dam- 
ages for  breach  of  the  covenants  of  a  war- 
ranty deed.  The  petition  is  in  three  counts: 
The  first  count  is  to  recover  general  taxes 
paid  by  the  plaintiff  In  the  year  1919;  the 
second  count  Is  to  recover  taxes  paid  a  drain- 
age district  In  the  year  1919 ;  and  the  third 
count  pleads  that  at  the  time  of  the  execu- 
tion of  the  deed  In  question  defendant  was 
not  seized  of  an  Indefeasible  estate  In  the 
property  conveyed;  that  a  railroad  comi>any 
had  an  outstanding  and  paramount  title  to 
a  strip  of  ground  about  100  feet  wide  across 
the  tract  of  land  conveyed.  The  answer  was 
a  general  denial  coupled  with  an  allegation, 
among  other  things,  that  by  mutual  mistake 
the  deed  was  so  drawn  as  to  show  the  con- 
dition alleged  In  plaintiff's  petition,  and  ask- 
ed, among  other  things,  that  the  deed  be  re- 
formed to  show  the  true  agreement  At  the 
close  of  the  evidence  the  trial  court  entered 
Judgment  that  the  deed  be  reformed  to  show 
that  plaintiff  was  to  pay  the  taxes,  and  that 
the  100  feet  of  ground  mentioned  in  the  peti- 
tion was  conveyed  subject  to  the  right  of  way 
of  the  railroad.    Plaintiff  has  appealed. 

[1]  Defendant  has  filed  a  motion  to  affirm 
together  with  a  brief  on  the  merits.  We 
think  the  motion  Is  well  taken.  The  record 
proper  fails  to  show  that  a  motion  for  a  new 
trial  was  filed  and  overruled,  that  a  bill  of 
exceptions  was  filed,  or  tbat  an  appeal  was 
taken.  It  likewise  does  not  recite  that  the 
appeal  was  "duly"  taken  or  that  the  bill  of 
exceptions  was  *duly"  filed,  which  recitations 
are  permitted  by  rule  26  of  this  court  (189 
S.  W.  XV)  in  lieu  of  the  abstracting  of  the 
record  entries  showing  these  things.  It  has 
been  ruled  time  and  again  by  the  Supreme 
Court  and  each  of  the  Courts  of  Appeals  that 
the  record  proper  must  show  that  the  motion 
for  new  trial  was  ffled  and  overruled,  that 
the  bill  of  exceptions  was  filed,  and  that  an 
appeal  was  taken.  Wallace  v.  Libby,  231  Mo. 
341,  132  S.  W.  665;  Pennowfhky  v.  Coerver, 
205  Mo.  185,  103  S.  W.  542;  Parkyne  t. 
Churchill,  246  Mo.  109,  151  S.  W.  446 ;  Hard- 
ing V.  Bedoll,  202  Mo.  625,  100  S.  W.  638; 
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Brumley  t.  ThonuJberry,  226  8.  W.  624; 
Pabst  Brewing  Co.  v.  Howard,  211  S.  W.  720 ; 
Higdon  V.  Ming,  226  S.  W.  667;  Houston  v. 
Mahoney,  209  S.  W.  565. 

[2]  Appellant  insists  that  by  filing  the 
brief  on  the  merits  defendant  waived  the 
matters  of  defect  in  the  record.  There  is  no 
merit  in  this  contention.  It  is  not  within 
the  power  of  counsel  to  waive  the  rules  of 
this  court  or  even  to  expressly  or  impliedly 
agree  that  the  rules  may  be  obviated.  Hays 
▼.  Foos,  223  Mo.  421,  122  S.  W.  1088. 

[1]  None  of  the  errors  assigned  by  appel- 
lant concern  the  record  proper.  The  motion 
to  affirm  is  therefore  sustained.  Brown  t. 
aBrioi,  217  S.  W.  600;  Bedd  v.  Bailroad, 
122  Ua  App.  98,  96,  96,  »S  &  W.  89. 


UTT  V.  WINFREY.    (Ne.  14134.) 


(Kansas  City  Court  of  Appeals. 
Dec.  5.  1921.) 


Misaoori. 


1.  Laadlord  and  teaaat  «a>29l(l)— DsnaMi 
held  ■aasoessary. 

In  an  action  for  nnltfvfnl  detainer  after 
termination  of  lease,  where  defendant  did  not 
controvert  the  fact  of  the  tenancy,  nor  that 
mder  the  lease  the  term  had  ended,  and  made 
no  objection  to  plaintiff's  right  to  prove  an 
wilawfnl  detainer,  but  produced  another  writ- 
ten lease  for  a  longer  term,  the  conrt  did  not 
err  in  refusing  to  inatruct  the  Jury  that  written 
demand  was  necessary  before  plaintiff  could  re- 
cover. 

2.  Laniitord  and  tenant  «=>29l (I)— Complaint 
held  not  to  require  demand  before  suit. 

A  complaint  charging  defendant  with  con- 
tinuing "in  the  poaseasion  of  said  premiaes  aft- 
er the  termination  of  the  time  for  which  they 
were  let  to  him"  held  to  state  an  unlawful  de- 
tainer under  the  firat  clauae  of  Bev.  St  1919, 
{  2995,  80  that  a  demand  in  writing  was  not 
necessary  before  auit,  although  it  contained 
some  words  applicable  to  the  second  clause  of 
the  section. 

8.  Landlord  and  teiMnt  «=>2gi  (8)— Complaint 
sontaJnlng   snbstanoe   of   elements   spsciflsd 
SBffloleat. 
A  complaint  in  unlawful  detainer  contain- 
ing the  substance  of  every  element  required  by 
Bev.  St  1919,  I  2998,  stated  a  good  cause  of 
action  under  the  first  clauae  of  section  2995. 

4.  Jnstioes  of  the  peaea  <8=>9I(2)— Foroibia  m- 
try  and  dotalmr  eom  plaint  to  be  iaalsntfy 
eonstnied. 
A  complaint  in  unlawful  detainer  in  a  jus- 
tice court  is  entitled  to  the  leniency  accorded 
in  construction  of  other  pleadings  in  such  court 

8.  Appeal  and  error  i8=>l93(l),  238(3),  301— 
Attaek  M  pleading  should  be  made  In  trial 
oourt. 

XJnlesa  it  was  an  abaolutiB  nullity,  a  com- 
plaint in  unlawful  detaiaer  stating  a  cause  of 


action  in  an  informal  and  Imperfect  way  under 
the  first  clause  of  Bev.  St.  1919,  i  2905,  was 
suflScient  to  confer  jurisdiction  and  support  a 
judgment  against  the  defendant,  where  no  at- 
tack was  made  on  the  complaint  in  the  trial 
court,  or  on  motion  for  new  trial,  and  there 
was  no  motion  in  arreslt  an  attack  on  ap- 
peal being  too  late. 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty;  Ralph  Hughes,  Judge. 
"Not  to  be  offldally  published." 

Action  by  M.  P.  Utt  against  Robert  Win- 
frey. Judgment  for  plaintiff  In  circuit  court, 
on  appeal  from  justice  court,  and  defendant 
appeals.    Affirmed. 

James  F.  Graliam  and  Franken  &  Tim- 
mons,  all  of  Garrollton,  for  appellant 

Atwood  &  Atwood,  of  (>arrollton,  for  re- 
spondent. 

TBIMBLE,  P.  J.  This  la  an  appeal  from 
a  Judgment  in  plaintiff's  favor  In  an  action 
for  unlawful  detainer. 

Upon  the  trial,'  plaintiff  showed  that  de- 
fendant during  the  year  1920  was  in  posses- 
sion of  the  land  in  controversy  as  tenant  of 
the  plaintiff  under  a  written  lease  which 
specified  that  the  term  was  to  end  on  Mardi 
1,  1021,  and  that  defendant  held  over  and 
refused  to  give  possession  at  the  terminatl(m 
of  the  lease.  Defendant  did  not  controvert 
the  fttct  of  the  tenancy,  nor  that  under  the 
aforesaid  written  lease  the  term  was  to  end 
On  March  1,  1921.  Mor  was  any  objection 
made  to  plaintlffg  right  to  prove  an  unlaw- 
ful detainer  of  th^t  kind.  His  defense  was 
in  the  nature  of  a  confession  and  avoidance. 
He  produced  at  the  trial  a  written  lease, 
purporting  to  be  signed  by  plaintiff,  which 
was  like  the  first  lease,  except  that  the  terms 
as  to  rent  and  certain  other  particulars  were 
more  favorable  to  defendant,  and  this  new 
lease  was  to  end  on  March  1,  1922.  Of 
course.  If  plaintiff  had  given  such  a  lease, 
there  was  no  unlawful  holding  over.  Plain- 
tiff, however,  denied  having  executed  this 
lease;  and  upon  the  issues  thus  raised  the 
jury  found  for  plaintiff. 

[1]  Defendant  asked  instructions  telling 
the  jury  that  a  written  demand  was  neces- 
sary before  plaintiff  could  recover,  but  these 
were  refused,  and  their  refusal  is  complain- 
ed of  as  error.  Of  course,  upon  such  a  case' 
as  disclosed  above  no  demand  in  writing  was 
necessary.  Witte  v.  Qulim,  88  Ma  App.  681, 
688. 

[2-4]  However,  the  contention,  now  raised 
for  the  first  time  is  that  the  complaint  does 
not  state  an  unlawful  detainer  under  the 
first  clause  of  section  2905,  R.  S.  1919,  but 
is  based  wholly  on  the  second  clause  there- 
of. Under  such  clause  a  demand  in  writing 
is  necessary.  The  complaint  is  somewhat 
inartistically  drawn;   and,  while  it  contains 
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some  words  that  are  applicable  to  the  second 
clause  of  the  section,  yet  taking  the  com- 
plaint as  a  whole,  it  is  sufficient  to  support 
a  case  under  the  first  clause.  It  specifically 
charges  defendant  with  continuing  "in  the 
possession  of  said  ^^remises  after  the  ter- 
mination of  the  time  for  which  they  were  let 
to  him."  The  complaint  contains  the  sub- 
stance of  every  element  required  by  section 
2998,  R.  S.  1919.  Since  it  does  this,  It  Is  suf-. 
fldent.  Ish  v.  Chilton,  26  Mo.  256 ;  Shannon 
V.  Zimmerman,  162  Mo.  App.  686,  145  S.  W. 
496:  Gossett  r.  Devorss,  98  Mo.  App.  641, 
73  S.  W.  741;  Wade  ▼.  McMillen,  29  Mo.  18, 
20.  The  complaint,  being  a  pleading  in  a 
Justice  court,  is  entitled  to  the  leniency  ac- 
corded to  such.  It  does  not  contain  allega- 
tions so  mutually  destructive  of  each  other 
as  to  make  the  complaint  constitute  noth- 
ing at  all.  There  was  no  attack  made  on 
the  pleading  in  any  way  in  the  trial  court, 
nor  was  any  objection  made  to  the  evidence 
offered  by  plaintiff  which  was  wholly  In 
support  of  a  cause  of  action  under  the  first 
clause  of  the  statute,  namely,  an  vmlawful 
holding  over  after  the  expiration  of  the  term 
specified  in  the  written  lease. 

[5]  It  cannot  be  successfully  contended 
that  the  complaint  Is  an  absolute  nullity. 
It  was  clearly  suflSclent  to  state,  in  an  In- 
formal and  perhaps  imperfect  way,  a  cause 
of  action  under  the  clause  of  the  statute  re- 
lied upon  by  plaintiff,  and  which  was  the 
cause  tried  by  both  parties  without  object 
tion.  It  was  therefore  sufficient  to  confer 
Jurisdiction  and  to  support  the  Judgment 
No  attack  was  made  on  the  complaint  In  the 
trial  court,  not  even  In  the  motion  for  new 
trial,  and  there  was  no  motibn  in  arrest 
Even  though  defective  or  op«i  to  criticism 
and  attack  if  made  at  the  proper  time,  yet 
the  attack  now  made  on  It  comes  too  late. 
WUtshire  v.  Triplett,  71  Mo.  App.  332,  387: 
Snyder  v.  Parker,  75  Mo.  App.  529,  534;  21 
R.  C.  L.  614,  615. 

The  foregoing  disposes  of  all  the  conten- 
tions made  by  appellant  It  follows  that  the 
Judgment  should  be  affirmed;  and  It  Is  so 
ordered. 

AH  concur. 


OLEAN    MILLING    CO.    v.    TYLER    (CITI- 

ZENS'  BANK  OF  ELDON,  GarntshM). 

(No.  14158.) 

(Kansas   (Sty    Court   of    Appeals.     Missouri. 
Dec.  6,  1921.) 

I.  Stipulations  <S=9 14(5)— Stipulation  to  abide 
llnal  Judgment  In  another  case  applies  to  Judg- 
ment directed  by  Court  of  Appeals. 
Where  the  parties  to  garnishment  proceed- 
ings in  aid  of  an  attachment  stipulated  that 
the  case  of  another  attachment  creditor  against 
the  same  garnishee  should  abide  the  final  judg- 
ment of  the  drcnit  court  in  the  case  then  on 


trial,  and  the  Court  of  Appeals  reversed  tilie 
judgment  for  garnishee,  and  remanded  with 
directions  to  enter  judgment  against  it,  which 
the  circuit  court  did.  its  action  in  also  render- 
ing judgment  against  the  garnishee  in  the  sec- 
ond case  was  proper,  the  final  Judgment  of  the 
circuit  court  in  the  first  case  being  that  ren- 
dered on  receipt  of  the  mandate  of  the'Oonrt 
of  Appeals. 

2.  Chattol  mortgages  «=3l29  —  Before  oondl* 
tlon  broken,  legal  title  Is'  In  mortgagor.       * 

A  chattel  mortgage  is  a  security  only,  and 
merely  creates  a  lien,  and  the  legal  title  of 
the  mortgaged  properly  before  condition  broken 
is  in  the  mortgagor. 

3.  Fraudulent  conveyances  ®=>47  —  Rights  of 
ohattol  mortgagee  hold  to  depend  on  bis  com- 
pliance with  Bulk  Sales  Law  when  ho  took 
possession  of  the  mortgaged  property,  so  that 
prior  recording  of  the  mortgage  was  im- 
material;  "disposition." 

Since  title  does  not  pass  to  a  chattel  mort- 
gagee before  condition  broken,  the  rights  of 
a  mortgagee  of  a  stock  of  goods  and  fixtures, 
as  respecU  the  Bulk  Sales  Law  (Rev.  St  1919, 
f  2286),  requiring  notice  to  creditors  when 
there  is  a  "disposition"  of  a  stock  of  mer- 
chandise and  fixtures,  depended  upon  his  com- 
pliance with  such  requirement  at  the  time  he 
took  possesaion  of  the  mortgaged  property  on 
condition  broken,  that  being  the  time  of  "dis- 
position" of  the  property;  hence  the  fact  that 
the  mortgage  was  recorded  prior  to  the  time 
the  mortgagor  incurred  indebtedness  to  a  Som- 
plaining  creditor  by  purchase  of  goods  from 
such  creditor,  and  therefore  that  the  mortgage 
Uen  appeared  to  be  prior  to  such  indebtedness, 
was  immaterial. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Dispo- 
sition.] 

Appeal  from  Circuit  Court,  Miller  CJounty ; 
John  6.  Slate,  Judge. 

Action  by  the  Olean  Milling  Company 
against  L.  B.  Tyler,  In  whidJ  the  OitlzMB' 
Bank  of  Endon  was  brought  In  as  garnishee. 
From  a  Judgment  against  the  garnishee,  it 
appeals.    Affirmed. 

Embry  &  Embiy,  of  California,  Mo.,  and 
R.  F.  White,  of  Eldon,  for  appellant. 

W.  S.  Stillwell  and  H.  L.  Donnelly,  both  of 
Tuscumbia,  for  respondent 

BLAND,  J.  TUs  Is  a  garnishment  proceed- 
ing In  aid  of  an  attachment  wherein  plaintiff, 
at  the  December  term,  1919,  of  the  trial 
court  obtained  Judgment  a«alnst  defendant 
Tyler  in  the  sum  of  $84.50.  At  the  March 
term,  1921,  of  said  court  a  Judgment  was 
rendered  against  the  garnishee  bank  in  the 
sum  of  $104.86,  and  garnishee  has  appealed. 

[1]  This  is  a  companion  case  to  the  case 
of  Vaughan  v.  Tyler  ((dozens'  Bank  of  Kldon, 
Garnishee),  226  S.  W.  1034.  In  the  trial  of 
that  case  had  before  the  appeal  was  taken  a 
stipulation   was  entered  Into  in   the  court 
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below  as  follows:  It  is  furtber  agreed  that 
the  case  where  Olean  MUUng  Oompany  was 
plaintiff  and  said  bank  was  garnishee — 

"shall  abide  the  final  judgment  of  the  drcnit 
court  of  Miller  county,  Mo.,  in  the  case  now  on 
trial  wherein  W.  M.  Vaughan  is  plaintiff  and 
L.  B.  Tyler  is  defendant,  and  Citizens'  Bank  is 
garnishee." 

The  Vaughan  Case  was  appealed  to  this 
court,  where  the  Judgment  of  the  trial  court 
was  reversed,  and  the  cause  remanded  with 
directions  to  that  court  to  enter  Judgment 
against  the  garnlediee  and  In  favor  of  plain- 
tiff in  the  sum  that  appeared  to  be  due  in 
that  case.  On  receipt  of  the  mandate  the 
circuit  court  of  MUler  county  rendered  Judg- 
nfent  In  favor  of  plaintiff  and  against  the 
Citizens'  Bank  of  Mdon,  garnishee.  In  ac- 
cordance with  the  opinion  and  mandate  of 
the  court 

We  think  there  ia  no  qnestioa  but  that  the 
action  of  the  court  In  rendering  Judgment 
against  the  garnishee  in  the  case  at  bar  was 
proper  in  view  of  this  stipulation.  The  final 
Judgment  rendered  by  the  circuit  court  of 
Miller  county  in  the  case  of  Vaughan  v. 
Tyler  was  the  one  rendered  upon  the  receipt 
by  the  trial  court  of  the  mandate  of  this 
court  in  that  case.  The  record  does  not  dis- 
close anything  in  regard  to  the  circumstances 
under  which  the  stipulation  was  entered  Into 
to  indicate  that  it  was  Intended  to  mean 
other  than  the  words  themselves  of  the  stipu- 
lation indicate.  There  is  no  other  construc- 
tion to  be  placed  upon  the  words  of  the 
stipulation  except  that  the  final  Judgment  in 
the  Vaughan  Case  should  control  the  final 
Judgment  in  the  case  at  bar.  Hanchett 
Bond  Co.  V.  Glore,  232  S.  W.  169. 

[2,3]  However,  we  think  that  tlie  judg- 
ment of  the  trial  court  was  proper  for  an- 
other reason.  Under  the  rule  of  this  state  a 
chattel  mortgage  is  regarded  as  constituting 
a  security  only,  and  merely  creating  a  lien 


on  the  subject-matter,  and  the  legal  title  of 
the  property  covered  by  the  mortgage  before 
condition  broken  is  in  the  mortgagor.  Zelt- 
man  v.  Bank,  67  Mo.  App.  672,  677.  There- 
fore It  would  make  no  difference,  from  the 
fact  that  the  chattel  mortgage  was  recorded 
on  June  9,  1919,  as  shown  by  the  record  in 
this  case.  Instead  qf  October  20,  1919,  as 
appeared  in  the  record  in  the  Vaughan  Case, 
and  the  fact  that  the  bank  admits  that  the 
mortgage  was  fraudulent  as  to  the  stock  of 
goods#but  insists  on  its  validity  as  to  the 
furniture  and  flztnres  in  the  store,  and  thnt 
plaintiff  In  this  case  sold  the  goods,  on  ac- 
count of  which  this  suit  arose,  several  months 
after  the  giving  and  filing  of  the  chattel 
mortgage.  Section  2286,  R.  S.  1919  (section 
1  of  the  Bulk  Sales  Law)  brings  under  its 
jMTOvislons  "the  sale,  trade  or  disposition 
•  •  •  of  a  stock  of  merchandise,  or  mer- 
chandise, flxtnres  and  equipment,  or  equip- 
ment x)ertaining  to  the  vendor's  business." 
We  think  that  the  disposition  of  the  property 
in  controversy  wag  had  at  the  time  the  bank 
took  possession  of  the  stock  of  goods  when 
the  condition  of  the  mortgage  was  broken, 
for  it  was  then  that  the  title  as  between  the 
mortgagor  and  mortgagee  passed  to  the  bank, 
at  least,  for  the  purposes  of  possession  and 
foreclosure.  Lange  v.  Securities  Co.,  231  S. 
W.  272;   licavel  v.  Johnson,  232  S.  W.  1064. 

It  makes  no  difference  that  the  lien  of  the 
mortgagor  created  by  the  recording  of  the 
chattel  mortgage  prior  to  the  sale  of  the 
goods  by  plaintiff  to  defendant  Tyler  nrtght 
appear  to  be  a  prior  lien.  The  Bulk  Sales 
Law  provides  that  when  there  Is  a  disposi- 
tion of  the  stock  and  fizturea  the  notice 
should  be  given.  The  creditors  were  not 
bound  by.  the  appearance  of  the  thing:  they 
have  a  right  to  contest  the  validity,  or  even 
the  existence,  of  the  chattel  mortgage. 

We  think  the  judgment  was  right,  and 
therefore  it  is  affirmed. 

All  concur. 
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TEXAS  &  N.  O.  R.  CO.  V.  HARRINGTON 
•t  al.    (No.  219-3348.) 

(CJommisaion  of  Appeals  of  Texas,  SeeUon  B. 
Nov.  30,  1921.) 

1.  Trial  «=32I5— Facts  not  to  bo  grouped  In 
Instruction  In  causa  submitted  on  speoial  Is- 
sues. 

Where  defendant  railroad  pleaded  contribu- 
tory negligence  on  part  of  decedent  killed  at 
crossing  while  driving  an  automobile,  and  at  its 
request  the  case  was  submitted  on  special  is- 
sues, court  properly  refused  to  group  the  facte 
and  special  charges  and  so  submit  them  as  to 
call  for  a  general  verdict,  in  view  of  Vemon'a 
Sayles'  Ann.  Civ.  St  1914,  art  1984a. 

2.  Trial  «s»2S3(4)  —  Instrnotlon  as  ta  negli- 
gence at  orossing  held  arroneeut  as  with- 
drawing Issue  of  proximate  causes 

In  an  action  for  death  at  crossing  in  colli- 
sion of  automobile  and  train,  a  charge  Aekf 
erroneous  as  withdrawing  from  the  jury  the 
right  to  determine  whose  negligence  was  the 
proximate  cause  of  the  accident,  or  at  least  as 
confusing  this  point  to  the  material  prejudice 
of  the  plaintiff. 

3.  Railroads  «s»350(32)--Proxlmate  oanse  of 
Injury  for  |ury. 

Where  railroad  and  automobilist  are  each 
guilty  of  negligence  at  a  crossing,  it  is  a  ques- 
tion of  fact  for  the  jury  as  to  which  negligence 
is  the  proximate  cause  of  the  injury. 

4.  Railroads  «=>338  •>  Doctrine  of  discovered 
peril  defined. 

The  doctrine  of  discovered  peril  applies 
where  plaintiff  is  guilty  of  contributory  negli- 
gence which  would  preclude  recovery  but  for 
his  negligent  injury  after  his  peril  has  been  dis- 
covered by  the  train  operatives,  and  when  their 
use  of  means  at  hand  would  have  avoided  the 
injury. 

5.  Railroads  9=3333 (I)— Automobilist  crossing 
In  front  of  train  not  necessarily  negligent. 

A  finding  that  in  the  exercise  of  ordinary 
care  the  approach  of  a  train  would  have  been 
discovered  in  time  to  have  avoided  a  collision 
would  not  alone  be  eufficient  to  bar  recovery,  as 
there  must  be  a  further  finding  that  an  ordi- 
narily prudent  person  under  the  same  or  sim- 
ilar circumstances  would  not  then  have  attempt- 
ed to  cross  in  front  of  the  train. 

6.  Railroads  «=»350(30)— Automobile  driver's 
oontribatory  negligence  la  orossing  ln*front 
of  train  held  for  Jury. 

In  an  action  for  death  of  automobilist  at 
railroad  crossing,  whether  deceased  was  guilty 
of  contributory  negligence  in  attempting  to 
pass  in  front  of  the  train  held-  for  the  jury. 

7.  Appeal  and  error  9=»930  (3)— Finding  as- 
sumed to  support  decision. 

Jury  having  found  in  answer  to  special  is- 
sue that  deceased  was  not  guilty  of  contributory 
negligence  in  any  respect,  it  must  t>e  assumed 
that  all  other  mooted  issues  of  facts  bearing 
thereon,  but  not  submitted,  were  decided 
against  the  defendant 


8.  Railroads  «e»327(I)— Failare  to  look  and 
listen  not  Ipso  facto  negligence. 

Failure  of  an  automobilist  to  look  and  listen 
for  an  approaching  train  at  a  crossing  is  not 
ipso  facto  soch  negligence  as  to  preclude  re- 
covery. 

9.  Railroads  <S=>335( I)— Violation  of  statute 
by  autonoblllst  must  be  proximate  oausa  of 
Injury  to  bar  recovery. 

While  the  violation  of  a  statute  as  to  speed 
of  automobiles  is  negligence  per  se,  such  neg- 
ligence does  not  preclude  a  recovery  for  negli- 
gence of  a  railroad,  unless  it  is  the  proximate 
cause  of  the  injury. 

10.  Appeal  and  error  <3=>III4 — Excessivenass 
of  damage  question  of  fact  for  Court  of  Civil 
Appeals  and  cause  remanded  to  It  where  no 
decision  thereon  was  made. 

The  excessiveness  of  damage  for  personal 
injuries  is  a  question  of  fact  for  the  Court  of 
Civil  Appeals;  and,  where  such  court  reverses 
judgment  on  other  grounds,  and  does  not  pass 
on  an  assignment  that  damages  are  excessive, 
the  Commission  of  Appeals,  on  reversing  the 
judgment  of  the  Court  of  Civil  Appeals,  will 
not  affirm  the  judgment  of  the  trial  court,  but 
will  remand  the  cause  to  the  Court  of  Civil 
Appeals  so  that  they  may  pass  upon  the  as- 
signment as  to  excessive  damages. 

Error  to  Ooutt  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District 

Suit  by  Alice  Harrington  and  others 
against  Texas  &  New  Orleans  Ballroad  Com- 
pany. From  a  Judgment  of  the  Court  of 
Civil  Appeals  (209  S.  W.  685),  reversing  a 
Judgment  in  their  favor,  plaintiffs  bring  er- 
ror. Beversed  and  remanded  to  Court  of 
Civil  Appeals. 

Orgaln,  Butler,  BoUnger  db  CarroD,  of 
Beaumont,  and  Baker,  Botts,  Parker  &  Oar- 
wood,  of  Houston,  for  plaintiffs  in  error. 

Gea  B.  Holland  and  J.  T.  Adams,  both  of 
Orange,  for  defendant  In  error. 

POWELL,  J.  About  8  o'clodc  on  the  morn- 
ing of  October  1,  1917,  Claude  Harrington 
and  Herbert  Peveto  were  leaving  Orange, 
Tex.,  in  a  Ford  car.  They  drove  out  Park 
street,  and  when  crossing  the  main  line  track 
of  the  Texas  &  New  Orleans  Railroad  Com- 
pany, Intersecting  said  street,  their  automo- 
bile was  struck  by  the  locomotlTe  of  a  west- 
bound passenger  train  of  the  railroad  com- 
pany aforesaid,  and  both  men  killed  almost 
instantly.  Shortly  thereafter  the  widow  of 
Harrington,  for  herself  and  as  next  friend 
for  her  four  minor  children,  brought  this  ac- 
tion for  damages  In  the  district  court  of 
Orange  county,  alleging  that  the  death  of  her 
husband  was  due  to  the  negligence  of  the 
railroad  company  In  the  following  particu- 
lars, to  wit: 

"(1)  The  failure  of  the  train  to  blow  any 
whistle  or  ring  any  bell  of  the  locomotive  in 
approaching  said  crossing. 
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"(2)  The  failure  of  the  agents,  servants,  and 
employees  of  said  defendant  in  the  operation  of 
said  train  to  keep  a  proper  looltout  for  perr 
sons  travelintr  said  street,  or  about  to  erosa 
said  railroad  crossiag. 

"(3)  The  failure  to  provide  any  means  of 
warning  to  travelers  using  said  street,  such  as 
gates,  bells,  or  flagman. 

"(4)  That  the  train  was  running  at  an  ex- 
cessive rate  of  speed,  and  at  a  rate  of  speed 
prohibited  by  the  dty  ordinance  of  the  city  of 
Orange,  which  ordinance  prohibited  the  nin- 
idiig  of  trains  at  more  than  six  miles  an  honr." 

The  railroad  company  answered  by  gen- 
eral demurrer,  special  exception,  general  de- 
nial, and  pleas  of  contributory  negligence  up- 
on the  part  of  deceased,  and  inevitable  acci- 
dent 

A  trial  was  bad  before  a  jury,  anc^he 
court,  upon  request  of  counsel  for  tbejWUr 
road  company,  submitted  the  case  to  the 
Jury  upon  special  issues.  The  issues  sub- 
mitted by  the  court  with  the  Jury's  answers 
thereto  were  as  follows: 

"Question  No.  1;  Do  you  believe  from  the 
evidence  that  the  train  that  8tru(^  the  deceas- 
ed, Claude  Harrington,  In  approaching  the 
crossing  at  the  time  he  was  stnick,  gave  any 
signal  by  the  blowing  of  a  whistle  or  the  ring- 
ing of  a  bell?  Ycra  will  answer  this  questi(» 
Yes  or  No." 

The  jury  answered:  "No." 

"Question  No.  2:  Do  yoo  believe  that  the 
train  that  struck  the  deceased,  Claude  Har- 
rington, at  the  time  it  struck  him,  was  running 
at  an  excessive  rate  of  speed?  Tou  will  ah- 
swer  this  question  Tes  or  No." 

The  jury  answered:  "7es." 

"Question  No.  8:  What  was  the  rate  of  speed 
tlte  train  that  stnuA  Claude  Harrington  was 
traveling  at  the  time  it  struck  him?  Answer 
this  question  by  stating  in  writing  the  num- 
ber of  miles  per  hour. 

The  jury  answered:  "Thirty  miles  per  honr." 

"Question  No.  4:  Do  yon  believe  from  the 
evidence  that  the  defendant,  Texas  &  New  Or- 
leans Railroad  Company,  at  the  time  of  the  in- 
jury causing  the  death  of  CHaude  Harrington, 
maintained  at  its  crossing  on  Park  street  any 
gates,  bells,  or  flagmen  to  warn  travelers  of 
approaching  trains?  Answer  thin  nnnstion  Tes 
or  No." 

The  jury  answered:  "No." 

"Question  No.  6:  Do  yon  believe  from  the 
evidence  that  auch  act  or  acts  or  such  omis- 
sion or  omissions  was  the  proximate  cause  of 
the  death  of  Claude  Harrington?  Answer  this 
question  Yes  or  No." 

The  jury  answered:  "Tes." 

"Question  No.  6:  Do  you  believe  from  the  evi- 
dence that  the  deceased,  Claude  Harrington,  did 
any  act  or  failed  to  do  any  act  that  contrib- 
uted to  the  injnry  causing  liis  death?  Tou  will 
answer  this  question  Yes  or  No."  • 

The  jury  answered:  "No." 

"Question  No.  7:  Did  any  act  or  omission  of 
the  deceased,  Claude  Harrington,  which  imme- 
diately preceded  the  injury  that  resulted  in  bis 
death,  amount  to  negligence  on  his  part  as  that 
term  has  been  defined  to  you  jn  this  charge? 
Answer  this  question  Yes  or  No." 

The  jury  answered:  "No." 


"Question  No.  8:  Do  you  beUeve  from  the 
evidence  that  such  act  or  omission  on  the  part 
of  the  said  Claude  Harrington  was  the  proxi- 
mate cause  of  the  injuries  received  by  him? 
Answer  Yes  or  No." 

The  Jury  answered:  " ." 

"Question  No.  9:  What  snm  of  mon^y,  in 
your  judgment,  if  paid  now,  would  reasonably 
compensate  the  plaintifE  for  the  injuries  sustain- 
ed because  of  the  death  of  said  Claude  Harring- 
ton? You  will  answer  this  question  by  stating 
the  amount  in  figures." 

The  jury  answered:    "|35,00O.0O." 

"Question  No.  10:  Of  the  amount  found  by 
you,  what  amount  do  you  apportion  to  the 
plaintiff  Alice  Harrington?  What  amount  do 
yon  apportion  to  Ruby  Harrington?  What 
amount  to  Viola  Harrington?  What  amount  to 
Rosalie  Harrington?  What  amount  to  Edna 
Harrington,  and  what  amount  to  Robert  Har- 
rington? You  will  answer  this  question  as  fol- 
lows:   To  AUce  Harrington,  ;    to  Ruby 

Harrington,  ;  to  Viola  Harrington, ; 

to  Rosalie  Harrington,  ;  to  Edna  Har- 
rington,   ;   to  Robert  Harrington, " 

The  jury  answered:  "To  Alice  Harrington, 
$15,000.00.  To  Ruby  Harrington,  $5,000.00. 
To  Viola  Harrington,  $6,000.00.  To  Rosalie 
Harrington,  $5,000.00.  To  Edna  Harrington, 
$6,000.00.    To  Robert  Harrington,  nothing." 

Robert  Harrington  was  the  aged  father 
of  the  deceased. 

Judgment  was  entered  upon  the  answers  of 
the  jury  In  conformity  therewith.  The  rail- 
road company  duly  perfected  its  appeal 
therefrom  to  the  Court  of  Civil  Appeals  at 
Beaumont,  where  the  judgment  of  the  trial 
court  was  reversed  and  remanded  because 
of  its  failure  to  give  two  special  charges  re- 
quest^ by  the  company,  and  which  will  be 
hereafter  discussed.  See  209  S.  W.  686. 
Both  parties  filed  motions  for  rehearing  in 
the  Court  of  Civil  Appeals,  both  of  which  were 
overruled.  Bach  of  the  parties  applied  to 
the  Supreme  Court  for  a  writ  of  error,  and 
the  application  of  Mrs.  Harrington  was 
granted.  Because  of  that  fact  the  applica- 
tion of  the  railroad  company  was  also 
granted. 

[1]  The  trial  court,  in  Its  charge,  gave  cer- 
tain explanatory  instructions,  including  a 
definition  of  "negligence"  and  "proximate 
cniise."  The  two  special  charges,  the  refus- 
al of  which  by  the  trial  court  caused  a  re- 
versal of  Its  Judgment  by  the  Court  of  Civil 
Appeals,  read  as  follows: 

"(1)  You  are  instructed  that  if  you  believe 
from  the  evidence  that  said  Claude  Harrington 
approached  said  crossing  on  the  occasion  of 
his  death  without  looking  or  listening  for 
the  approach  of  a  train,  and  you  further  believe 
from  the  evidence  that  by  looking  or  listening 
he  would  have  seen  or  heard  said  train  in  time 
to  have  prevented  his  injury  and  death,  and 
you  further  believe  that  a  man  of  ordinary 
prudence  would,  under  the  same  or  similar  cir- 
cumstances, have  looked  or  listened  for  the  ap- 
proach of  a  train,  then  you  are  instructed  to 
answer  questions  Nos.  6,  7,  and  8  Yes,  and 
this  would  be  true  even  though  you  may  believe 
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from  the  evidence  that  there  were  no  whistles 
or  other  signals  given  to  announce  the  approach 
of  the  train,  and  that  the  train  was  being  oper- 
ated in  a  negligent  manner: 

"(2)  You  are  instructed  that  if  you  believe 
from  the  evidence  that  the  view  of  the  cross- 
ing a'nd  the  approaching  train  were  either  whol- 
ly or  partially  obstructed,  and  you  further  be- 
lieve that  the  deceased  did  not  reduce  the  speed 
of  his  automobile  to  6  miles  an  hour  or  less  at 
a' point  not  nearer  than  30  feet  from  said  track, 
and  that  such  failure  was  the  proximate  cause 
of  his  death,  you  will  answer  questions  Nos. 
6,  7,  and  8,  Yes,  and  this  would  be  true  even 
though  you  believe  from  the  evidence  that  no 
signals  were  given  announcing  the  approach  of 
the  train,  and  that  the  train  was  being  other- 
wise operated  in  a  negligent  manner." 

We  think  the  trial  court  properly  refused 
to  submit  said  charges  to  the  jury.  The 
railway  company  asked  the  court  to  submit 
the  case  upon  special  Issues.  After  this,  in- 
stead of  requesting  the  court  to  submit  In 
the  usual  way  the  facts  which  affected  Its 
defenses,  the  company  undertook  to  group 
its  facts  and  special  charges  and  so  submit 
them  as  to  obtain  a  general  verdict  from  the 
.1ury.  That  It  cannot  do.  Such  a  practice 
18  not  only  In  violation  of  article  1984a,  Ver- 
non's Sayles'  Revised  Civil  Statutes  of  Tex- 
as, but  has  been  clearly  ruled  out  by  appel- 
late courts  In  Texas  for  years.  Numerous 
authorities  could  be  quoted  from,  but  we  con- 
tent ourselves  with  a  review  of  the  very  re- 
cent case  of  Worden  v.  Kroeger  (Civ.  App.) 
184  8.  W.  683,  which  we  consider  exactly  In 
point.  In  that  case  the  trial  court,  in  sub- 
mitting a  cause  upon  special  Issues,  also 
gave  to  the  jury  a  special  charge  as  follows : 

"Yon  are  charged  that,  if  you  believe  from 
the  evidence  in  this  case  that  the  plaintifF  had 
the  capacity  and  opportunity  to  know  and  ap- 
preciate the  dangers  in  reference  to  using  the 
machine  without  a  cut-off  guide,  and  if  you  be- 
lieve by  the  exercise  of  that  ordinary  circum- 
spection that  an  ordinarily  prudent  person 
would  have  used  in  the  same  circumstances  he 
would  have  known  of  the  dangers  in  reference 
to  using  the  machine  without  a  cut-off  guide, 
and  he  remained  in  the  service  of  the  defendant 
and  used  the  machine  without  a  cut-off  guide, 
and  was  injured  by  reason  thereof,  and  that  the 
same  was  dangerous,  as  a  matter  of  law,  he 
assumed  the  risk,  and  would  not  be  entitled  to 
recover,  and,  so  believing,  you  must  return 
verdict  in  favor  of  the  defendant  on  the  issues 
submitted  to  you  by  the  court  in  reference 
thereto." 

The  Court  of  Civil  Appeals,  In  passing  up- 
on said  charge,  spoke  as  follows : 

"It  is  improper  to  submit  a  special  charge 
calling  for  a  general  verdict  where  the  case  is 
submitted  upon  special  issues.  H.  &  T.  C.  Ry. 
Co.  V.  Kincheloe,  56  Tex.  Civ.  App.  123,  119 
S.  W.  905;  Moore  v.  Pierson,  100  Tex.  114, 
M  8.  W.  1132;  Id.,  »3  S.  W.  1007.  And  the 
writer  is  of  the  opinion  that  the  additional  spe- 
cial charges  with  those  in  the  original  charge 
makes  the  charge  subject  to  the  criticism  that 
it  gave  undue  prominence  to  the  issues  men* 


tioned,  and,  if  there  was  any  material  conflict 
in  the  evidence  adduced  upon  the  issues  of  as- 
anmed  risk  and  contributory  negligence,  it  would 
constitute  reversible  error.  The  other  mem- 
bers of  the  court  express  no  opinion  in  this  re- 
spect, for  th6  reason  that  we  aU  agree  that 
under  the  facts  in  this  case  the  cause  must  be 
afSrmed,  because  he'  admits  that  he  knew  of 
the  defects  In  the  table  and  the  machine  he  was 
operating,  and  realized  the  dangers  attendant 
upon  its  operation  m  the  condition  it  was; 
therefore  assumed  the  risk." 

That  case  finally  reached  the  Supreme 
Court  of  Texas  on  a  writ  of  error  and  was 
referred  to  Section  A  of  the  Commission  of 
Appeals,  where  Judge  Taylor  wrote  an  opin- 
ion agreeing  with  the  Court  of  CMl  Appeals 
that  the  giving  of  the  special  charge  was  ln»- 
praner.  He  recommended  a  reversal  of  the 
c4i^  and  further  held  as  follows: 

"We  cannot  concur  in  the  view  of  the  Court 
of  Civil  Appeals  that  there  was  no  evidence 
tending  to  show  that  the  rough  table  top  caus- 
ed, or  contributed  to  cause,  plaintiff's  injury; 
but,  regardless  of  whether  tiiere  was  such  eri- 
dence,  the  error  in  giving  the  special  charge 
cannot  be  ignored." 

The  Judgment  recommended  by  Judge  Tay- 
lor, ot  the  Commission  of  Appeals,  was  adopt- 
ed by  the  Supreme  Court  and  entered  as  its 
judgment.  His  holding  was  also  approved 
by  that  court.    See  219  S.  W.  1094. 

The  Court  of  Civil  Appeals,  in  the  case 
at  bar,  realized  the  force  of  the  authority 
Just  reviewed  by  us,  and  attempted  to  dis- 
tinguish it.  That  court  says  that  the  special 
Chaige  in  the  case  of  Worden  v.  Kroeger, 
supra,  directed  a  verdict  for  the  defendant. 
If  the  Jury  found  affirmatively  on  the  issues 
submitted  in  said  charge,  whereas,  the  jury 
In  the  Instant  case  were  only  told  to  answer 
Yes, 'to  questions  6,  7,  and  8  tf  a  certain 
group  of  facts  were  found  to  exist.  We  are 
at  a  loss  to  understand  this  method  of  rea- 
soning by  the  Court  of  Civil  Appeals.  By 
answering  Yes  to  questions  6,  7,  and  8,  the 
Jury  would  have  found  deceased  ■  guilty  of 
a  failure  of  duty;  that  said  failure  was  neg- 
ligence; that  said  negligence  was  the  proxi- 
mate cause  of  his  death.  Upon  such  findings. 
a  Judgment  for  the  railroad  company  would 
have  necessarily  followed.  The  charge  in 
this  case  Just  as  efTectually  directed  a  ver- 
dict for  the  railroad  company  In  event  of 
certain  findings  of  fact,  as  did  the  charge 
In  the  case  of  Worden  v.  Kroeger  direct  one 
for  the  defendant  There  seems  to  us  to  be 
absolutely  no  difference  In  the  two  cases. 

The  "Court  of  Civil  Appeals  says  that  If 
this  case  had  been  submitted  on  a  general 
charge  the  court  would  have  Instructed  the 
jury  that  the  deceased  was  guilty  of  con- 
tributory negligence.  If  the  facts  enumerated 
in  said  special  charge  were  found  to  exist. 
That  Is  exactly  what  these  special  issues  did 
In  requiring  an  affirmative  answer  to  ques- 
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tions  6,  7,  and  8.  It  Is  unquestionably  true 
tbat  defendants,  where  general  charges  are 
used,  have  a  right  to  gronp  and  i^esent  to 
the  jury  In  an  affirmative  way  the  facts  con- 
stituting contribntory  negligence,  but  It 
must  be  remembered  that  the  fundamental 
purpose  of  a  special  issue  is  just  the  oppo- 
site. The  Court  <rf  Civil  Appeals  seem  to 
have  fallen  into  error  because  of  its  failure 
to  distingulBh  between  tbe  two  methods  of 
BOlmiittliig  cases.  These  methods  are  widely 
different.  We  refer  to  other  authorities  sus- 
taining our  views,  as  follows:  I.  &  O.  N.-Ry. 
V.  Beek  (Civ.  App^)  179  S.  W.  700;  BaUway 
V.  Jones,  176  S.  W.  488:  Moore  ▼.  Pier  son, 
100  Tex.  118,  M  S.  W.  1134;  Cole  v.  Craw- 
ford. 69  Tex.  124,  S  S.  W.  640;  Oil  Go.  t. 
Wallace,  23  Tex.  Civ.  App.  12,  54  S.  W.  038; 
Moore  v.  Pieraon-  (Civ.  App.)  93  S.  W.  1007; 
Express  Co.  ▼.  Rudman  (Ctv.  App.)  146  S.  W. 
268;  Hengy  v.  Heagy  (CSv.  App.)  151  S.  W. 
1138;  CalTln  ▼.  Neel,  191  S.  W.  791;  O'Far- 
rell  ▼.  O'Farrell,  56  Tex.  Civ.  App.  81,  119 
8.  W.  905;  Coal  Co.  v.  Wise,  44  Tex.  Civ. 
App.  860,  99  S.  W.  410;  Railway  v.  Klnch- 
eloe,  66  Tex.  Civ.  App.  123,  119  S.  W.  905; 
Traction  Co.  v.  Oee  (Civ.  App.)  198  S.  W.  993; 
Xa  Orone  t.  Railway,  189  S.  W.  99. 

Article  1984a  of  Vernon's  Sayles'  Revised 
Civil  Statutes  of  Texas  reads  aa  follows: 

"In  all  jury  cases  the  court,  upon  request  of 
either  party,  shall  submit  the  cause  upon  spe- 
cial issues  raised  by  the  pleadings  and  the  evi- 
dence in  the  case.  Such  special  issues  shall  be 
submitted  distinetly  and  separately,  and  with- 
out bring  intermingled  with  eadi  other,  so  that 
ea«h  issue  may  be  answered  by  the  jury  sep- 
arately. In  Bubmitting  special  issues  the  court 
stiall  submit  sndi  explanations  and  dafinitions 
of  legal  teima  as  shall  be  necessary  to  enable 
the  jury  to  properly  pass  upon  and  render  a 
verdict  on  such  issoes,  and  the  court  may  sub- 
mit said  cause  upon  special  issues  Without  re- 
quest of  either  party,  provided  that  if  the  na- 
ture of  the  suit  is  such  that  it  cannot  be  de- 
teraiiBed  on  the  aubmission  of  special  issnas, 
the  coort  may  refose  the  request  to  do  so,  bat 
the  action  of  the  court  in  refusing  may  be  re- , 
viewed  on  proper  exception  in  the  appellate 
court,  and  this  article  shall  be  construed  in  con- 
nection with  article  1985  of  chapter  14,  title 
37,  Revised  Statutes." 

This  statute  contemplates  tbe  submission 
of  specific  questions  of  fact.  In  this  connec- 
tion we  quote  from  Justice  Williams,  of  the 
Supreme  Court'  of  Texas,  in  Case  of  Moore  v. 
Plerson,  100  Tex.  113,  94  S.  W.  1132,  as  fol- 
lows: 

"It  is  insisted  that  plaintiff  did  sufficiently 
request  the  submission  of  tbe  issues  arising 
npon  the  second  cause  of  action  alleged,  but 
we  cannot  agree  that -he  compKed  with  the  stat- 
ute. The  request  was  to  submit  the  whole 
cause  npon  a  general  charge  invoking  a  general 
verdict  This  was  wholly  inapplicable  to  a 
canse  submitted  on  special  issues.  When  the 
latter  method  of  submiasion  was  decided  on,  it 
waa  the  province  of  the  charge  and  the  special 


requests  to  formulate  specific  questions  of  fact 
to  be  submitted  to  the  jury,  and  it  was  to  such 
questions  tbat  the  statute  intends  the  requests 
to  be  addressed." 

If  coimsel  for  the  railroad  company  had 
been  dissntlsfled  with  the  court's  definition 
of  "negligence"  and  "proximate  cause,"  they 
could,  in  addition  to  objecting  to  the  court's 
deiinitlon,  have  prepared  what  they  deemed 
correct  definitions  of  said  legal  terms,  and 
asked  the  court  to  give  them  to  the  Jury.  If 
they  had  been  erroneously  refused,  a  reversal 
of  the  case  would  have  followed.  But  the 
special  charges  now  under  consideration  can- 
not be  justified  upon  the  ground  that  they 
are  In  tbe  nature  of  explanations  and  defini- 
tions of  legal  terms.  They  show  the  contrary 
on  their  face,  and,  speaking  of  this  rule  of 
law,  the  Court  of  Civil  Appeals,  In  tbe  case 
of  Dallas  Hotel  Co.  v.  Fox,  196  S.  W.  647, 
says: 

"Appellant  complains  under  the  twelfth,  thir- 
teenth, fourteenth,  and  fifteenth  assigoments 
that  the  court  erred  in  refusing  to  give  special 
charges  in  connection  with  the  issue  of  contrib- 
utory negligence  submitted  to  tbe  jury.  These 
charges  recite  the  facts  alleged  which  appellant 
claims  showed  the  contributory  negligence  of 
Fox  in  the  different  ways  set  out  above.  The 
rule  with  reference  to  submitting  charges  in 
connection  with  special  issues  is  announced  by 
Hodge,  Justice,  in  T.  &.  F.  S.  Ry.  Co.  v.  Casey, 
172  S.  W.  729,  and  by  Connor,  Justice,  in  J. 
M.  Guffey  Petroleum  Co.  v.  Dinwiddie,  182  S. 
W.  447,  and  is  In  substance  that  the  court 
should  not  submit  charges,  either  general  or 
special,  in  connection  with  the  special  issues, 
except  for  the  purpose  of  giving  the  jury  ex- 
planations and  definitions  of  legal  terms  used, 
and  which  are  necessary  to  enable  the  jury  to 
understand  the  meaning  of  such  terms.  Ver- 
non's Sayles'  Civil  Statutes,  art.  19S4a.  Gen- 
eral charges  of  a  kind  not  specified  by  the  stat- 
ute, submitted  in  connection  with  special  is- 
sues, tend  to  confuse  the  jury,  and  should  not 
be  given.  Calvin  v.  Neel,  191  8.  W.  791.  None 
of  the  special  charges  requested,  and  the  re- 
fusal of  which  is  complained  of  by  these  as- 
■igmnents,  were  explanations  or  definitions 
within  the  meaning  of  the  statute  referred  to." 

It  follows  from  what  has  been  said  tbat 
wo  think  the  Court  of  Civil  Appeals  erred 
in  reversing  this  cause,  because  of  the  re- 
fusal wf  the  trial  court  to  give  the  two  spe- 
cial charges  In  question.  We  think  both  of 
them  were  properly  refused  by  the  trial 
court 

[2]  The  special  charges  above  di8cus.sed 
are  attacked  by  counsel  for  Mrs.  Harring- 
ton on  various  other  grounds.  In  view  of 
our  holding  above,  we  think  any  further  dis- 
cussion unnecessary,  although  inclined  to 
agree  with  certain  other  assignments  in  this 
connection.  We  doubt  if  these  charges  could 
have  been  properly  submitted  to  the  jury 
even  If  the  case  had  gone  to  them  upon  a 
general  charge.  In  this  connection  we  do 
desire  to  call  special  attention  to  the  first 
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special  charge  hereinbefore  copied,  and  being 
the  one  Involving  the  alleged  failure  of  de- 
ceased to  look  and  listen  for  an  approacb- 
Ing  train  before  going  upon  the  crossing.  In 
«ur  opinion,  this  charge  is  erroneous,  in  any 
event,  because  It  withdraws  from  the  jury 
the  right  to  determine  whose  negligence  was 
the  proximate  cause  of  the  death  of  Harring- 
ton. If  it  does  not  actually  do  that,  it,  at 
least,  confuses  this  important  point  to  the 
material  prejudice  of  Mrs.  Harrington. 

[3]  Where  a  plaintiff  and  defendant  are 
«ach  guilty  of  negligence,  it  is  a  question  of 
fact  for  the  Jury  as  to  which  negligence  is 
the  proximate  cause  of  the  injury.  That  rule 
is  well  settled.  See,  Wells  Fargo  &  Co.  v. 
Benjamin,  107  Tex.  331,  179  S.  W.  613; 
Trochta  v.  Railway  Ck).,  218  S.  W.  1038.  Un- 
-der  the  special  charge  in  question  the  jury 
would  likely  not  have  understood  their  right 
to  do  this. 

[4]  The  Conrt  of  Civil  Appeals  holds  that 
if  Harrington  could  have  discovered  the  ap- 
proach of  the  train  in  time  to  have  prevent- 
'ed  his  death,  and  did  not  do  so,  the  railroad 
company  could  not  be  held  liable.  They  say 
that  such  negligence  is  necessarily  the  prox- 
imate cause  of  the  injury.  We  do  not  think 
80,  and  we  are  sure  the  Jury  should  have 
been  given  a  chance  to  pass  upon  this  ques- 
tion. Suppose,  for  instance,  without  looking 
for  the  approaching  train,  Harrington  had 
negligently,  in  the  view  of  the  Jury,  attempt- 
ed to  cross  in  front  of  the  train.  On  the 
other  hand,  suppose,  at  the  very  same  mo- 
mtsit,  the  approaching  train,  in  violaticHi  of 
a  city  ordinance,  negligently  rushed  upon 
and  killed  him.  The  Jury  might  well  deter- 
mine that,  although  both  were  negligent,  the 
railroad  company's  negligence  proximately 
caused  the  injury.  The  decision  of  that  ques- 
tion is  with  them  alone.  Applying  this 
theory  to  Hke  very  facts  in  the  case  at  bar, 
we  find  that  Harrington  almost  made  it 
across,  even  though  the  train  was  making 
30  miles  an  hour,  when  the  law  limited  its 
speed  to  6  miles.  In  fact,  he  would  have 
made  It  across  in  spite  of  the  train's  speed 
but  for  a  slight  accident  to  his  car.  There 
is  some  doubt  as  to  whether  or  not  his  at- 
tempt to  cross  the  track,  even  if  be  had  dis- 
covered the  train,  would  be  negligence. 
Again,  an  ordinarily  prudent  person, 'under 
the  same  circumstances,  might  have  attempt- 
ed to  cross  without  looking  for  the  train,  but 
for  the  sake  of  argument  let  us  admit  that 
he  would  have  been  negligent  In  doing  so. 
Then,  after  we  find  Harrington  stranded 
on  the  track,  what  does  the  testimony  show? 
The  fireman  said  he  realized '  Harrington's 
danger  when  200  feet  away  from  him.  He 
called  to  the  engineer  at  once,  but,  running 
rapidly  as  they  were,  they  could  not  stop 
in  time  to  save  Harrington.  At  the  same 
time  the  engineer  admitted  that  If  he  had 
been  running  only  6  miles  an  hour  he  could 
have  stopped  his  train  ta  60  feet,  or  150 


feet  before  he  struck  Harrington.  We  only 
mention  this  to  show  that,  even  under  the 
facts  enumerated  in  this  special  charge,  the 
Jury  would  likely  have  fomid  that  the  injury 
was  proximately  caused  by  the  onlawfol 
speed  of  the  train,  and  that  the  same  woaM 
have  been  avoided  entirely  In  spite  of  de- 
ceased's negligence,  if  any,  bad  the  ordinance 
been  complied  with.  Under  the  special 
charge  in  question,  such  a  finding  was  im- 
possible, and  for  that  reason  said  charge  was 
erroneons  in  oar  Judgment.  We  do  not  mean 
to  be  understood  as  invoking  the  doctrine  of 
discovered  peril,  for  that  has  not  been  plead- 
ed, and  la  not  in  the  case.  That  applies 
where  a  plaintiir  Is  guilty  of  contributory 
negligence,  which  would  preclude  recovery 
but  for  his  negligent  killing  after  bis  peril 
had  been  discovered  by  the  train  operatives, 
and  when  their  use  of  the  means  at  hand 
would  have  avoided  the  Injury. 

[I]  Again,  we  think  before  said  charge 
should  have  been  given,  and  the  Railroad 
Company  absolved  from  liability,  certain  ad- 
ditions to  the  same  would  have  been  neces- 
sary. After  finding  that,  in  the  exercise  of 
ordinary  care,  the  approach  of  the  train 
would  have  been  discovered  in  time  to  avoid 
the  injury,  the  Jury  should  have  been  told 
they  must  further  find  that  an  ordinarily 
prudent  person,  tinder  the  same  or  similar 
circumstances,  would  not  then  have  attempt- 
ed to  cross  in  front  of  the  train.  If  they 
have  80  found,  then  his  attempt  to  cross,  un- 
der the  circumstances,  would  have  been  the 
proximate  cause  of  the  Injury,  and  the  rail- 
road company  could  not  have  been  hdd  lia- 
ble. 

A  person  nearlng  a  railroad  crossing  and 
seeing  an  approaching  train  could,  by  stand- 
ing still,  avoid  Injury.  That  is  the  absolute- 
ly safe  course  in  the  premises:  But  we  do 
not  believe  that  an  ordinarily  prudent  per- 
son, in  the  exerdse  Oit  ordinary  care,  would 
under  all  circumstances,  delay  his  crossing 
the  tra<^  until  an  approaching  train  had 
passed.  In  fact  people  continually  pass  in 
front  of  moving  trains  and  automobiles. 
Whether  a  person  doing  so  would  be  g^uilty 
of  negligence  would  depend  upon  all  the  cir- 
cumstances present  at  the  time.  In  this  con- 
nection we  quote  as  follows  from  the  case 
of  Johnson  v.  Railway  Ca,  2  Tex.  Cir.  App. 
139,  21S.  W.  274: 

"In  deciding  as  to  whether  or  not  George 
Johnson  was  gaiity  of  negligence  in  attempt- 
ing to  cross  the  track  in  front  of  the  car,  it 
will  be  necessary  for  the  jury,  under  proper  in- 
structionB,  to  take  into  consideration  all  the 
attendant  circumstances,  such  as  the  distance 
the  car  was  from  the  crossing  at  the  time  the 
attempt  was  made,  the  speed  at  which  it  was 
coming,  and  also  the  kind  of  car." 

[(]  In  the  case  at  bar,  the  Court  of  Cirll 
Appeals  says: 

"There  is  abundant  testimony  in  the  record 
to  warrant  the  Jury  in  believing  that  the  train 
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from  the  crossing,  a  distance  which  the  train 
woald  have  traveled  in  less  than  seven  seconds." 

Suppose  the  deceased  had  seen  this  train 
350  feet,  or  more,  up  the  track,  and  had  not 
realized  its  unlawful  rate  of  speed,  but  bad 
felt  Justified  in  assuming  that  it  was  not  be- 
ing operated  in  excess  of  the  speed  in-oTld- 
ed  by  the  city  ordinance,  he  might.  In  the 
exeixdse  of  ordinary  care,  have  attempted  to 
cross  the  track  ahead  of  the  train.  We  do 
not  think  such  an  attempt  would  be  oontrib' 
utory  negligence  as  a  matter  of  law.  As  to 
whether  or  not  It  was  such  negligence  was  a 
question  of  fact  for  the  Jury.  As  sustaining 
our  views  In  this  connection  we  refer  also  to 
the  following  authorities:  Southern  Trac- 
•  tlon  Co.  V.  Gee,  198  S.  W.  993;  Railway  Oo. 
V.  Hall,  98  Tex.  480,  85  S.  W.  786. 

A  special  charge,  almost  exactly  In  point 
with  the  one  at  bar,  was  held  Improper  in 
case  of  Railway  Co.  ▼.  Melville  <Clv.  App.) 
87  S.  W.  863.    In  that  case,  the  court  says: 

"The  eighth  assignment  predicates  error  upon 
the  refusal  of  the  court  to  give  the  Jury  the 
following  instruction:  'Failure  to  ring  the  beU 
did  not  excuse  the  plaintiff  from  the  duty  to 
exercise  ordinary  care  on  his  own  part  for  his 
own  safety;  hence  If  yon  believe  from  the  evi- 
dence  that  a  man  of  ordinary  prudence  would, 
under  the  same  or  similar  circumstances,  be- 
fore entering  on  the  track  where  the  plaintiff 
was  injured,  have  looked  to  see  if  any  car  or 
engine  was  approaching  from  the  west,  and 
that,  if  plaintiff  had  so  looked,  he  would  have 
discovered  the  approaching  car  in  time  to  have 
prevented  the  injury  to  himself,  then  yoo  are 
instmcted  to  find  a  verdict  for  the  defendant.' 
We  are  inclined  to  think  this  charge  was  upon 
the  weight  of  the  evidence.  The  effect  of  the 
failure  of  appellant's  employes  to  comply  with 
their  duty  to  ring  the  bell  before  starting  the 
engine  upon  appellee's  act  in  crossing  the  track 
witiiout  looking  to  see  if  the  engine  was  in  mo- 
tion should  have  been  left  to  the  determination 
of  the  Jury,  and  it  would  have  been  clearly 
wrong  for  the  court  to  have  told  the  jury  that 
the  failure  to  ring  the  bell  should  not  be  con- 
sidered by  them  in  deciding  the  question  of  ap- 
pellee's negligence.  If  this  was  not  the  effect 
of  this  charge,  its  meaning  is  doubtful,  and  the 
jury  might  have  so  construed  it.  The  charge 
was  objectionable  for  the  further  reason  that  it 
fails  to  submit  the  issue  of  proximate  cause  in 
connection  with  the  act  of  appellee  upon  which 
contributory  negligence  is  predicated.  Railway 
Co.  V.  Pendleton,  70  S.  W.  996,  6  Tex.  Ct  Rep. 
239;  RaUway  Co.  v.  Votaw,  81  S.  W.  130,  10 
Tex.  Ct  Rep.  537;  Cement  &  Lame  Co.  v.  Lee, 
82  S.  W.  306k  11  Xex.  Ct  Rep.  16." 

Judge  Pleasants,  in  the  opinion  Just  'Quot- 
ed from,  cites  three  cases  at  the  end  of  our 
quotation.  Tb^  are  In  point  In  each  of 
said  cases,  a  writ  of  error  was  refused  by 
our  Supreme  Court  Both  special  charges  in 
question  here  are  subject  to  certain  of  the 
objections  mentioned  by  Judge  Pleasants  in 
his  opinion.  The  trial  court  would  have  prop- 
erly refused  them,  in  our  Judgment,  even  If 
235  S.W.— IS 


charge. 

The  railroad  company,  In  Its  petition  for 
writ  of  error,  seriously  contends  that  the 
trial  court  should  have  Instructed  the  jury 
to  retiOTi  a  verdict  In  Its  favor.  We  think 
the  Court  of  Civil  Appeals  correctly  over- 
ruled these  contentions.  In  the  first  place, 
the  railroad  company  assumes  as  true  a  num- 
ber of  facts  which  were  not  established  by 
the  evidence.  We  have  a  finding  of  the  Jury 
that  the  deceased  was  guilty  of  no  conduct 
which  contributed  to  the  Injury.  This  g^i- 
eral  finding  was  aU-lncluslve.  If  the  rail- 
road company  wanted  to  ask  specific  findings 
on  mooted  issues  of  f&ct,  which  were  mate- 
rial, they  should  have  asked  the  court  to 
submit  them.  Not  having  done  so,  they  cannot 
complain  now.  Article  1985  Vernon's  Sayles' 
Revised  Civil  Statutes  of  Texas,  ^or  in> 
stance,  the  Jury  may  have  decided  that  the 
witness,  Stewart,  was  not  present  at  all 
when  the  accident  occurred.  There  was  evi- 
dence warranting  such  a  finding.  Again, 
they  may  have  found  that  in  approaching 
the  crossing  the  deceased  was  maintaining  a 
speed  of  only  6  miles  an  hour,  and  therefore 
not  violating  the  act  of  1917,  which  requires 
automobiles.  In  approaching  a  crossing  whol- 
ly or  partially  obstructed,  to  reduce  the  rate 
of  speed  to  6  miles  an  hour.  The  wltaaess 
Dennis  Upscomb  testified  that  he  saw  the 
boys  in  their  automobile  Just  two  blocks  from 
the  crossing,  and  traveling  in  that  direction 
at  a  rate  of  6  or  7  miles  ap  hour.  In  order 
to  settle  this  matter,  the  railroad  company 
could  have  asked  a  special  issue  to  deter- 
mine at  what  rate  of  speed  the  boys  were 
traveling.   It  did  not  do  so. 

[7]  The  Jury  having  found  that  the  de- 
ceased was  not  guilty  of  negligence  In  any 
respect,  It  is  reasonable  to  assume  that  all 
these  Issues  were  decided  by  the  Jury  against 
the  contention  of  the  railroad  company,  and 
it  would  seem  that  the  special  cliarges  which 
attempted  to  apply  the  law  of  proximate 
cause  were  largely  immaterial  anyway.  If 
there  was  no  negligence,  under  the  facts, 
then  there  was  no  necessity  to  inquire  fur- 
ther to  see  whether  or  not  proxlmte  cause 
applied. 

[8]  Put,  even  if  It  be  assumed  that  Har- 
rington, before  crossing  the  track,  did  not 
stop,  look,  and  listen  for  an  approaching 
train,  the  railway  company  could  still  be  held 
liable.  Much  has  been  written'  on  this  prop- 
osition, but  the  courts  have  never  held  that 
failure  to  look  and  listen  is,  ipso  facto,  such 
negligence  as  to  preclude  recovery.  A  very 
recoit  authority  in  this  connection  is  the 
case  of  Trochta  v.  Railway  Co.,  218  S.  W. 
1038.  In  that  case  the  Jury  found  that  be- 
fore driving  upon  the  crossing,  deceased  did 
not  look,  listen,  or  do  any  other  act  to  dis- 
cover the  approaching  train,  but  that  such 
failure  did  not  constitute  negligence  on  his 
part    Upon  the  strength  of  the  first  of  said 
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findings,  the  Conrt  of  CItII  Appeals  held  tbat 
the  deceased  was  guilty  of  contributory  neg^ 
ligence  as  a  matter  of  law,  and  could  not 
recover.  That  court  also  held  the  plaintiff 
not  entitled  to  recover  upon  the  theory  of 
discovered  peril.  The  case  reached  the  Su- 
preme Court  on  writ  of  error,  and,  being  re- 
ferred to  Section  A  of  the  Commission  of 
Appeals,  the  opinion  was  written  by  Judge 
Strong,  who  waived  a  discussion  of  contrlb- 
tory  negligence  of  the  deceased,  but  held  the 
company  liable  on  the  theory  of.  discovered 
peril.  Chief  Justice  Phillips,  of  our  Supreme 
Court,  in  passing  upon  Judge  Strong's  opin- 
ion, held  as  follows : 

"Under  the  facts  of  this  case  there  is  in  onr 
opinion  no  warrant  for  not  applying  to  it  the 
general  rule  prevailing  in  tliis  state,  tliat  the 
failure  of  one  about  to  go  over  a  public  rail- 
road crossing  to  look  and  listen  for  an  ap- 
proaching train,  does  not,  of  itself,  constitute 
negligence  as  a  matter  of  law.  Here,  the  ques- 
tion as  to  whether,  under  all  of  the  circum- 
stances, Trocbta  was  guilty  of  negligence  in 
not  looking  or  listening  for  the  train,  was  for 
the  Jury.  The  jury  determined  it  against  the 
defendant 

"For  this  reason,  as  well  as  that  announced 
in  the  opinion  of  the  Commission  of  Appeals, 
the  judgment  of  the  Court  of  Civil  Appeals  is 
reversed  and  the  judgment  of  the  district  court 
is  affirmed." 

The  physical  facts  around  and  near  the 
crossing  in  the  Trocbta  Case  were  very  sim- 
ilar to  those  at  the  crossing  in  the  case  at 
bar.  Consequently,  even  if  Harrington  bad 
not  looked  or  listened  for  an  approaching 
train  before  crossing  the  track,  such  failure 
did  not,  as  a  matter  of  law,  relieve  the  rail- 
road company  of  liability.  The  Jury  alone 
could  do  that  They  decided  this  issue 
against  the  compimy. 

It  ia  not  necessary  for  ns  to  pass  upon  the 
appllcaUon  of  Acts  1917,  c.  207,  §  17  (Ver- 
non's Ann.  Pen.  Code  Supp.  1918,  {  8201),  re- 
quiring automobiles  to  maintain  a  6-mUe 
speed  limit  in  approaching  certain  crossings. 
Even  it  it  was  applicable  here,  and  had  been 
violated  by  Harrington,  the  railroad  com- 
pany would  still  be  liable  for  his  death,  un- 
less the  Jury  had  found  that  such  negligence 
was  the  proximate  cause  of  the  injury.  That 
the  Jury  did  not  do.  On  the  contrary,  they 
found  that  the  negligence  of  the  railroad 
company,  in  three  respects,  constituted  the 
proximate  cause  of  the  injury. 

[9]  While  the  violation  of  a  statute  would 
be  negligence  per  se,  such  negligence  would 


not  preclude  a  recovery  unless  It  also  be 
found  to  be  the  proximate  cause  of  the  in- 
Jury.  The  Supr^ne  Court  of  Texas,  in  the 
case  of  Waterman  Lumber  Co.  v.  Beatty, 
110  Tex.  225,  218  S.  W.  863,  in  an  able  opin- 
ion by  Justice  Greenwood,  has  very  recent- 
ly held  as  follows: 

"There  Is  no  doubt  that  it  is  essential  to  the 
maintenance  of  an  action  for  damages  for  a 
personal  injury,  founded  on  the  violation  of  a 
statute,  to  establish,  not  only  a  violation  of  the 
statute,  but  that  the  violation  was  the  proxi- 
mate cause  of  the  injury.  Thoagh  the  viola- 
tion of  the  statute  would  be  negligence  per  se, 
the  action  would  fail  without  a  showing  of  prop- 
er causal  connection  between  the  negligence  and 
the  injury.  Shearman  &  Redfield,  Law  of  Neg- 
ligence (Street's  Ed.)  g  27;  Texas  &  P.  By. 
Co.  V.  Bigham,  90  Tex.  225,  38  S.  W.  162; 
Spokane  &  Inland  R.  R.  v.  Campbell,  241  U. 
S.  510,  60  L.  Ed.  1125;  Stirling  v.  Bettis  Mfg. 
Co.,  150  S.  W.  916;  Elk  Cotton  Mills  r.  Grant, 
140  6a.  727,  48  L.  R.  A.  (N.  S.)  656,  79  S. 
E.  836.  It  follows  that  there  was  the  same 
necessity  for  a  proper  application  of  the  thor- 
oughly settled  law  of  proximate  cause  in  this 
case  as  in  the  ordinary  negligence  case  involv- 
ing no  violation  of  a  statute." 

This  was  peculiarly  a  fact  case  for  the 
Jury.  They  have  exercised  their  privilege 
and  answered  the  issues  against  the  railroad 
company. 

[1<0]  We  bare  carefully  considered  the  rec- 
ord and  all  assignments,  and  are  of  the  opin- 
ion that  the  case  was  tried  without  error. 
We  would  recommend  an  affirmance  of  the 
Judgmoit  of  the  district  court  but  for  the 
status  of  the  railroad  company's  assignment 
of  error,  which  attadm  the  Judgment  as  be- 
ing excessive  in  amount  This  is  a  question 
of  fact  for  the  Court  of  OvU  Appeals.  In 
its  opinion,  on  rehearing,  that  conrt  said  it 
was  expressing  no  opinicm  on  that  assign- 
ment of  error.  Therefore  we  think  the  case 
should  be  remanded  to  the  Court  of  Civil 
Appeals,  80  that  they  may  pass  upon  that  as- 
signment, and,  if  same  la  overruled.  afiBrm 
the  Judgment  of  the  district  court 

For  the  several  reasons  stated,  we  recom- 
mend that  the  Judgment  of  the  Court  of 
Civil  Appeals  be  reversed,  and  the  cause  re- 
manded to  that  court  to  pass  upon  the  as- 
signment last  above  referred  to. 

GREENWOOD  and   PIBRSON,  JJ.     The 

Judgment  recommended  In  the  report  of  the 
Commission  of  Appeals  is  adopted,  and  will 
be  entered  as  the  Judgment  of  the  Supreme 
Court 
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SHEAR  CO.  V.  HALL  et  al.     (No.  248-3444.) 

( CommiBslon  of  Appeals  of  Texas,  Section  B. 
Dee.  7,  1921.) 

1.  Usury  «s»22— Aooeleratlon  of  maturity  of 
note  for  laterest  held  to  render  note  usurloas. 

Wbere,  to  aecnre  a  loan  for  $1,800  for 
about  5^  yeara,  with  interest  at  8  per  cent., 
the  borrowers  executed  a  note  for  $1,800,  with 
interest  at  8^  per  cent,  and  a  separate  note 
for  interest  at  the  rate  of  1%  per  cent,  ag- 
sregatinK  $148.80,  payaUe  in  installments  as 
the  interest  became  due,  and,  on  nonpayment  of 
the  first  installment,  the  holder,  under  a  proyi- 
sion  authorizing  him  to  do  so,  declared  the 
whole  amount  due  and  sold  land  under  a  deed 
of  trust  securing  the  notes  for  $148.80,  the  face 
of  the  note,  the  contract  whether  usurious  or 
not  in  its  inception,  was  usurious  as  interpreted 
and  enforced. 

2.  Usury  «=>80— Sale  nader  deed  of  trnat  void  I 
wlion  made  for  Interest  on  usurious  loan. 

A  sale  of  land  under  a  deed  of  trust  to  pay 
a  note  given  for  interest  on  a  usurioas  loan  was 
▼old. 

Error  to  Court  of  CItII  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  tbe  Sbear  Company  againat  X 
X.  Hall  and  others.  A  Judgment  for  the  de- 
fendants other  than  defendant  Hall  was  af- 
firmed by  the  Court  of  Civil  Appeals  (215  S. 
W.  567),  and  plaintiff  brings  error.  Reversed 
and  remanded. 

Ooodsm  &  Nabors,  of  Comanche^  for  plain- 
tiff In  ttror. 

Smith  &  Woodruff,  of  Comancbek  for  de- 
fendants in  OTor. 

KITTRELL,  J.  While  the  only  question 
presented  in  the  application  for  writ  is 
whether  a  certain  contract  in  the  form  of  a 
note  is,  or  is  not,  usurious,  yet,  to  the  end 
that  the  relation  of  that  note  to  other  parts 
of  the  contract  may  be  clearly  understood, 
it  is  necessary  to  set  forth  certain  facts  ante- 
cedent to  the  execntion  of  the  note;  and  to 
do  so  in  chronological  order  will  materially 
assist  in  arriving  at  an  accurate  understand- 
ing of  the  case. 

On  February  24,  1914.  J.  A.  HaU  was  en- 
gaged in  the  mercantile  business  at  Energy, 
in  Comanche  coonty,  and  was  in  failing  cir- 
cumstances. It  is  stated  in  the  opinion  of 
the  conrt  of  Civil  Appeals  that  one  W.  D. 
Howdl  agreed  to  sell  HaU  238  acre»  of  land, 
upon  condition  that  tbe  notes  to  be  given  by 
HaU  in  paymait  or  pert  payment  should  be 
applied  to  the  liquidation  of  Hall's  debts,  but 
it  is  not  explained  in  the  opinion  why  Howell 
made  such  proposition. 

Tbe  explanation  is  furnished  by  the  state- 
ment of  facts,  and  is  that  Howell  traded  the 
land  to  Hall  for  the  stock  of  goods  owned  by 
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The  ledted  consideration  was 
$2,000  in  cash,  presumably  the  value  of  the 
stock  of  goods,  and  12  notes,  the  first  10  being 
for  $300  each,  the  first  2  due  January  1, 
1915,  the  next  2  January  1,  1916,  the  next  2 
due  January  1,  1917,  the  next  2  January  1. 
1918,  and  the  next  2  January  1,  1919;  also 
one  note  for  $200  due  January  1,  1920,  and 
the  last  note,  or  No.  12,  due  January  1,  •1921, 
for  $1,800,  making  a  total  consideration  of 
$5,000. 

Tbe  condition  that  the  notes  should  be  ap- 
plied to  the  payments  of  Hall's  debts  was 
doubtless  made  to  relieve  tbe  transaction  of 
the  appearance  of  a  purchase  from  HaU  un- 
der such  circumstances  as  might  subject  the 
transaction  to  the  charge  of  being  fraudulent 
in  law.  The  notes  were  in  tbe  usual  form, 
with  the  customary  provision  for  declaration 
of  maturity  in  case  of  default 

The  first  11  notes  bore  interest  from  date 
at  the  rate  of  8  per  cent,  and  the  note  for 
$1,800  bore  interest  at  the  same  rate,  and 
the  past-due  Interest  was  to  bear  interest  at 
10  per  cent,  and  all  the  notes  recited  the  fact 
that  a  vendor's  lien  was  retained,  and  con- 
tained the  usual  provisions  for  maturity  in 
case  of  default 

'  The  creditors  of  HaU,  Including  plainUff  in 
error,  agreed  to  take  HaU's  notes  so  given  to 
HoweU,  and  plaintiff  in  error  received  notes 
numbered  7,  8,  9,  and  10  for  $300  each.  By 
an  agreement  among  all  of  the  creditors  of 
Hall,  the  Middlesex  Banking  ComxMny  took 
up  Oie  note  for  $1,800,  the  other  notes  having 
been  Indorsed  by  HoweU  without  recourse, 
and  distributed  among  HaU's  creditors.  In- 
cluding plaintiff  in  error. 

The  banking  company  made  a  loan  to  the 
extent  of  $1,800  at  6%  per  cent  Interest  on 
its  face,  and  took  a  deed  of  trust  on  the  land 
designated  for  convenience  as  deed  of  trust 
No.  1,  which  was  by  its  terms  made  a  first 
Hen  on  the  238  acres  of  land.  The  $1,800  so 
obtained  was  distributed  among  HaU's  credi- 
tors, Including  plaintiff  in  error.  This  deed 
of  trust  was  made  April  27,  1914.  The  note 
was  recited  to  be  In  lieu  of  and  substitution 
for  the  note  for  $1,800  given  by  HaU  to  How- 
ell, and  in  that  way  $1,800  In  cash  was  raised. 
The  note  was  dated  April  27,  1914,  and  was 
payable  November  1,  1919,  with  interest  at 
6^  per  cent,  payable  annually. 

On  the  same  date  Hall  and  wife  executed 
a  second  deed  of  trust  designated  as  No.  2  to 
the  same  trustee,  one  Chas.  L.  Kribs,  to  se- 
cure a  note  for  $146.80.  It  appears  that  the 
rate  of  interest  chatged  by  the  banking  com- 
pany was  6%  per  cent,  but  tbe  note  for  $148.- 
80  represented  interest  also,  or,  to  state  the 
facts  in  the  words  of  the  representative  of  the 
banking  company: 

"That  was  an  8  per  cent.  loan.  The  1^  per 
cent  was  as  much  interest  as  the  other.    We 
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just  split  it  up  is  two  notes.  The;  loaned  the 
money  at  8  per  cent,  interest.  They  hold  the 
6^  per  cent,  note  in  the  East,  and  the  brokers 
keep  the  1%  per  cent    It  is  all  interest" 

Among  Hall's  creditors  was  one  John  P. 
Pettit,  known  as  "Uncle  John,"  who  was  very 
old,  and  Us  son,  W.  A.  Pettit,  attended  to  his 
business  and  represented  him  in  all  the  nego- 
tiations out  of  which  the  litigation  In  this 
case  arose,  and  all  the  notes  except  the  four 
transferred  to  the  Shear  Company  and  the 
$1,800  note  were  transferred  to  J.  P.  Pettit 

Hall  made  default  In  payment  of  the  first 
installment  on  the  note  for  $148.80,  which 
installment  was  due  November  1,  1914 ;  and, 
as  the  lien  of  the  deed  of  trust  given  to  se- 
cure that  note  was  secondary  and  subordinate 
to  that  which  secured  the  note  for  $1,800, 
W.  A,  Pettit  bought  the  $148.80  note,  and 
had  It  assigned  to  him  on  February  25,  1915J 
He  also  paid  the  Interest  due  on  the  note  for 
$1,800.  The  note  for  $148.80  was  In  form  as 
follows: 
"$148.80.  April  27, 1914. 

"For  valve  received  we  promise  to  pay  to  the 
Middlesex  Banking  Company  *  *  *  -  or  order 
•  •  ♦  in  Dallas,  Texas,  thirteen  and  ••/loo  on 
November  1,  1914;  twenty-seven  dollars  on 
November  1,  1915;  twenty-seve*  dollars  on  No- 
vember 1,  1916;  twenty-seven  dollars  Novem- 
ber 1,  1917;  twenty-seven  dollars  November  1, 
1918;  and  twenty-seven  dollars  on  November 
1,  1919,  with  interest  thereon  at  the  rate  of  10 
per  cent,  per  annum  after  due  nntil  paid;  all 
payments  to  be  in  gold  coin  of  the  United 
States  of  America  of  the  present  standard  of 
weight  and  fineness.  We  also  agree  to  pay  a 
sum  equal  to  10  per  cent  on  the  amount  due 
hereon  as  attorney's  fees  if  this  note  is  not 
paid  according  to  its  legal  tenor  and  effect  and 
if  placed  ia  an  attorney's  hands  for  collection. 
It  is  hereby  agreed  that  if  default  is  made  in 
the  payment  of  any  one  of  the  above  install- 
ments then  all  of  the  principal  sums  al>ove  spec- 
ified with  all  arrearages  of  interest  shall,  at  the 
election  of  the  holder  hereof,  become  at  once 
due  and  payable,  such  election  to  be  made  at 
any  time  after  default,  and  without  notice. 
This  note  is  given  in  lieu  and  substitution  of 
one  certain  promissory  note  for  the  sum  of 
eighteen  hundred  dollars  executed  by  J.  A.  Hall 
to  W.  D.  Howell,  dated  February  14,  1914,  due 
January  1,  1921,  which  said  note  is  a  vendor's 
lien  on  238  acres  of  land  described,"  etc. 

Pettit  declared  the  note  due  In  full,  and 
in  due  course  a  sale  was  made  by  a  substitute 
trustee,  on  April  8,  1915.  Pettit  paid  the 
banking  company,  or  whoever  owned  the 
note,  full  value  for  It  wl)fat  he  bought  it,  and 
the  land  was  knocked  off  to  bis  father  by  the 
trustee  for  $148.80,  the  face  of  the  note.  The 
sale  was  made  subject  to  the  lien  of  the  note 
for  $1,800  held  by  the  banking  company.  J. 
P.  Pettit  purchaser  at  the  sale  under  the 
deed  of  trust,  sold  the  land  to  one  Foreman 
for  what  was  equivalent  to  a  cash  considera- 
tion, and  Foreman  gave  also  5  notes  each  for 


the  amount  of  $165,  and  Foreman  was  in  pos- 
session of  the  property  when  plaintiff  in  er- 
ror brought  the  action  out  of  which  this  ap- 
peal arose. 

The  action  by  plaintiff  In  error  was  for 
Judgment  on  the  4  notes,  7,  8,  0,  and  10  held 
by  it,  and  for  f oreqlosure  of  the  lien  as  to  Hall, 
How^,  Pettit,  and  Foreman,  and  was  alsb 
in  the  nature  of  &  direct  action  against  Pettit 
and  Foreman  to  set  aside  the  sale  under  the 
deed  of  trust,  on  the  grounds,  as  stated  in 
the  application  for  the  writ,  that  the  indebt- 
edness for  which'  said  sale  was  made  was 
usurious,  and  therefore  void ;  and  because 
the  sale  was  made  prematurely,  for  an  in- 
debtedness not  then  due,  and  that  on  account 
of  the  fact  that  said  sale  was  made  for  an 
amount  in  excess  of  the  amount  legally  due 
at  the  time  thereof,  the  sale  was  Irrcgidar 
and  voidable,  and  should  be  held  for  naught 

The  case  was  tried  without  the  interven- 
tion of  a  Jury,  and  Judgment  was  rendered 
for  all  the  defendants,  except  Hall,  who  filed 
no  answer;  hence  Judgment  went  against 
him.  The  trial  court  held  that  the  contract 
was  not  usurious,  and  that  sale  was  not  pre- 
maturely made.  That  Judgment  was  affirmed 
by  the  Court  of  Civil  Appeals  of  the  Eighth 
district    216  S.  W.  667. 

[1]  Every  case  involving  the  question  of 
whether  or  not  a  contract  is  usurious  pre- 
sents one  or  more  features  different  from 
those  of  any  other  case,  and  for  that  reason 
it  is  diflicult  to  find  a  controlling  precedent 
in  the  form  of  a  case  directly  in  point 

The  case  which  we  have  been  able  to  find 
that  is  most  directly  applicable  to  the  situa- 
tion before  us  is  that  of  Dugan  v.  Lewis,  79 
Tex.  246,  14  S.  W.  1024,  12  L.  R.  A.  93,  23 
Am.  St.  Rep.  332.  Dugan  executed  his  note 
for  $5,000,  payable  in  five  years,  and  attached 
to  it  5  coupon  interest  notes.  The  note  con- 
tained a  stipulation  making  the  principal  of 
the  note  become  due  at  the  option  of  the 
holder,  upon  the  failure  in  payment  of  any 
installment  of  interest  within  30  days  after 
it  should  become  due.  The  date  the  note  was 
given  is  not  stated  in  the  opinion,  but  an  in- 
terest coupon  became  due  December  1,  1887, 
and  the  whole  amount  was  declared  due,  and 
the  property  was  advertised  for  sale.  In- 
junction was  asked  to  prevent  the  sale.  The 
Injunction  was  denied,  and  Dugan  appealed. 
The  main  question  decided  was  that  the  con- 
tract was  performable  in  Texas,  and  was 
not  usurious  under  the  law  of  this  state. 

However,  the  following  statement  appears 
In  the  opinion: 

"It  is  contended  that  as  the  deed  of  trust 
provides  that,  on  failure  of  the  borrower  to  pay 
said  note  or  either  of  said  coupons,  or  failure  to 
comply  with  any  of  the  stipulations  contained  in 
said  deed  of  trust,  the  whole  sum  of  money  se- 
cured thereby  may,  without  notice  to  the  bor- 
rower, at  the  option  of  the  lender  or  his  as- 
signs, and  at  his  option  only,  be  dedared  due 
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and  payable  at  eotce,  and  the  trustee  vas  au- 1  came  wltbln  the  meaning  of  tbe  stipnlatlon 
thorized  to  take  possession  and  sell  the  land;  !  as  to  declaring  maturity  of  all  the  debt,  and 


and  as  default  was  made  in  the  payment  of  the 
coupon  due  December  1,  1887,  and  the  whole 
amount  was  declared  due,  the  whole  five  years' 
interest  became  collectable  according  to  the 
terms  of  the  contract  long  before  the  termina- 
tion of  the  fire  years,  thus  making  the  interest 
reserved  greater  on  the  happening  of  the  con- 
tingency than  12  per  cent  per  annnm,  and  the 
contract  usurious  under  the  laws  of  this  state." 

In  regard  to  that  contention.  Judge  Henry, 
spenklng  for  the  Supreme  Covirt,  said: 

"We  do  not  think  that  a  correct  construction 
of  the  contract  will  make  a  greater  amount  of 
interest  due  and  collectable  upon  it  than  shall 
have  accrued  on  the  principal  calculated  up  to 
the  date  of  collection  at  the  rate  named  in  the 
note;  or,  in  other  words,  tliat  any  unaccrued  in- 
terest comes  within  the  proper  meaning  of  the 
stipulation. 

"In  any  event,  we  agree  with  the  conclusion 
of  the  judge  before  whom  the  cause  was  tried 
that  said  stipulation  Is  to  be  construed  as  a 
penalty  which  will  not  he  enforced  except  upon 
canceling  the  unearned  interest  notes,  and  that 
it  does  not  make  the  contract  usurious.' " 

As  we  coQStroe  the  language  of  Judge 
Henry,  it  means  that  it  would  not  have  been 
lawful  to  have  executed  the  deed  of  trust  In 
Order  to  collect  Interest  that  bad  not  accrued 
on  the  debt,  and  that  no  accrued  interest 
came  within  the  proper  meaning  of  the^  stip- 
ulation that  maturity  might  be  declared  in 
case  of  default,  and  the  property  sold.  The 
only  distinction  that  we  can  see  between  that 
case  and  the  Instant  case  is  that  the  coupon 
note  was  annexed  to  the  main  note  in  that 
case,  while  in  the  case  before  us  the  main 
debt  was  for  $1,800,  with  6%  per  cent,  in- 
terest, but  a  separate  note  secured  by  a  sepa- 
rate and  subordinate  deed  of  trust  was  given 
to  secure  a  note  for  $148.80,  all  of  which  was 
admitted  was  Interest  at  1%  per  cent  for 
SV&  years,  on  the  main  debt.  That  note,  as 
has  been  seen  from  the  statement  of  the  case, 
was  payable  in  installments,  the  first  for 
$13.80,  due  November  1,  1914,  or  a  few  days 
over  6  mouths  after  the  note  was  given,  and 


authorizing  sale.  That  being  true,  the  sale 
of  the  property  for  the  sum  of  all  the  In- 
terest at  1%  per  cent  for  6%  years  operated 
to  make  the  contract  usurious,  since  interest 
to  the  extent  of  $148.80  was  collected  on 
$1,800  for  six  months,  which  was  at  the  rate 
of  more  than  17  per  cent,  per  annnm. 

The  note  for  $14&£0  was  no  part  of  ttte 
original  debt  It  was  only  a  part  of  the  in- 
terest that  would  accrue  in  B%  years.  It 
was  extinguished  by  the  sale;  therefore  It 
follows  that  interest  for  B%  years  was  ap- 
plied to  the  cancellation  of  only  $13.80,  In- 
terest accrued. 

Whether  or  not  the  contract  was  usurious 
in  its  inception,  its  execution  operated  to 
make  it  usurious,  as  the  beneficiary  under 
it,  viz„  the  holder  of  the  note  for  $148.80, 
interpreted  it  to  authorize  a  sale  of  the  land 
because  of  default  in  the  payment  of  $13.80 
Interest,  and  thereby  collected  the  whole  In- 
terest for  the  eaxtiie  5^  years.  If  our  con- 
struction of  the  holding  in  Dugan  v.  Lewis 
be  correct,  such  unaccrued  Interest  was  not 
within  the  meaning  of  the  stipulation  In  the 
deed  of  trust. 

What  we  have  said  leads  logically  to  the 
conclusion  that  the  contract  was  usurious, 
since  it  authorized  a  sale  of  the  property  to 
pay  unearned  interest,  of  which  anithority  the 
beneficiary  availed  himself. 

The  fcAlowlng  language  of  the  very  able 
Judge  before  whom  the  case  of  Dugan  t. 
Lewis  was  tried  in  the  dlstrlel  court,  was 
approved  by  the  Supreme  Court: 

"The  stipulation  is  to  be  construed  as  a  pen- 
alty which  will  not  be  enforced  except  upon 
canceling  the  unearned  interest  notes,  and  that 
it  does  not  make  the  contract  usurioas." 

The  obvious  meaning  of  this  holding  is 
that  If  a  contract  be  so  interpreted  as  to 
provide  for  no  cancellation  of  unearned  In- 
terest, it  is  usurious.  There  was  no  cancella- 
tion of  unearned  interest  in  the  instant  case, 
but  the  full  amount  was  collected  for  6  years, 
when  interest  only  for  6  months,  or  a  little 


the  rest  paid  In  equal  installments  of  $27  1  more,  had  acorued.    Each  of  the  5  remaining 


each  year  for  5  years. 

While  the  note  for  $148.80  represented 
brokerage.  It  was  part  of  the  interest  on  the 
$1,800  note  for  B%  years  at  1%  per  cent. 
But  one  installment  being  the  first,  for  $13.- 
80,  was  due  wh^i  maturity  of  all  the  install- 
ments was  declared  for  failure  to  pay  that 
installment  of  $13.80,  and  the  property  sold 
and  bought  in  by  Pettit  for  the  exact  amount 
of  the  note,  and  therefore  unaccrued  Interest 
for  five  years  was  collected. 

But  6  months'  interest  had  accrued  on  the 
$1,800,  and  the  borrower  had  had  the  use  of 
It  for  but  6  months.  The  language  of  Judge 
Henry  in  Dugan  v.  Lewis  is,  as  has  been 
said,  to  the  effect  that  no  unaccrued  interest 


installments  of  $27  was,  to  all.  legal  intents 
and  purposes,  a  separate  note,  none  of  which 
were  canceled,  but  all  were  collected.  We 
are  of  the  opinion  that  the  contract  was 
usurious,  and  that  the  sale  was  voidable,  at 
least,  and  should  have  been  set  aside. 

We  incline,  also,  to  the  view  that  under 
the  holding  in  the  case  of  Warren  v.  liar- 
rold,  92  Tex.  417,  49  S.  W.  364,  the  sale  was 
prematurely  made ;  but,  since  the  case  must 
be  remanded  to  the  district  court  for  the 
reason  already  given,  we  express  no  opinion 
on  the  latter  point. 

We  recommend  that  the  Judgment  of  the 
district  court  and  the  Court  of  Civil  Appeals 
be  reversed,  and  that  the  case  be  remanded 
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to  the  district  court  to  be  tried  in  accord- 
ance with  this  opinion. 

CURETON,  O.  J.'  [21  Since  the  land  was 
sold  to  pay  a  note  given  for  interest  on  an 
usurious  loan,  the  sale  was  void. 

The  Judgment  recommended  by  the  Com- 
mission of  Appeals  will  be  entered,  and  the 
trial  court  wiU  be  governed  by  Oxe  above 
holding  on  another  trial. 


TERRELL  v.  SUMMIT  PLACE  CO. 

(No.^  200-3269.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Nov.  30,  1921.) 

Vendor  and  purchaser  4=>37(2)— Purchaser  In 
restricted  district  put  upon  notice  that  front- 
age represented  might  Indnde  sidewalks  and 
private  park;   "lot." 
The- word  'lot"  when  contained  in  a  deed 
conveying    property    in    a    restricted    district 
wherein  there  were  private  parks  shonld  put 
the  purchaser  upon  notice,  in  the  absence  of 
positive  or  affirmative  fraud,  that  the  lot  con- 
veyed probably  includes  sidewalks  and  private 
parks,  and  imposes  upon  him  the  resulting  duty 
of  further  inquiry  into  the  facts,  and  a  state- 
ment that  a  lot  containe  a  certain  frontage,  al- 
though  part  of  such  frontage  is   occupied  by 
sidewalk    space    and    private    parking,    is   not 
prima  facie  fraudulent. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lot.] 

McCIendon,  P.  J.,  dissenting. 

Error  to  Court  of  Civil  Appeals  of  Fourfli 
Supreme  Judicial  District. 

On  motion  for  rehearing.    Former  decision 
adhered  to,  and  motion  denied. 
For  former  opinion,  see  232  S.  W.  282. 

Barrett  &  Barrett  and  Terrell  &  Terrell, 
all  of  San  Antonio,  for  plaintiff  In  error. 

McAsklU,  Simmang  &  Mauermann,  Leon- 
ard Brown,  and  Taliaferro,  Cunningham  & 
Blrkhead,  all  of  San  Antonio,  for  defendant 
in  error. 

POWELL,  J.  We  have  given  most  careful 
consideration,  to  the  motion  for  rehearing 
filed  herein  by  plaintiff  in  error.  In  fact, 
upon  motion  therefor,  we  permitted  oral  ar- 
gument upon  the  motion  for  rehearing,  since 
two  of  the  present  members  of  this  section 
of  the  Commission  of  Appeals  were  not  mem- 
bers thereof  when  the  former  opinion  of  the 
Commission  was  written.  The  motion  pre- 
sents nothing  new,  and  we  are  of  the  opin- 
ion that  the  case  has  already  been  correctly 
decided,  and  that  the  motion  for  rehearing 
should  be  overruled. 

We  do  not  think  anything  can  be  added  to 
what  has  already  been  said  in  the  opinions 
Of  the  Court  of  Civil  Appeals  and  the  Com- 


mission of  Appeals.  However,  we  shall  men- 
tion one  or  two  thoughts  which  have  oc- 
curred to  us. 

The  record  contains  no  pleading  or  proof 
that  the  defendant  in  error,  or  its  agents, 
represented  to  plaintiff  in  error  that  the  "lot" 
in  question  contains  114  feet  frontage  on 
Queensborough  court,  exclusive  of  sidewalk 
and  private  park.  If  such  a  represoitation 
by  Rooa  had  been  pleaded  and  proved,  the 
Judgment  of  the  trial  court  should  and  would 
have  been  affirmed.  But  In  this  case  it  was 
only  pleaded  and  proved  that  Koos  said  the 
"lot"  contained  114  feet  frontage  on  Qneens- 
borongh.  The  natural  inquiry  is  whether  or 
not  that  representation  was  false.  The  an- 
swer to  the  latter  query  must  depend  upon 
what  the  word  "lot"  Implies.  If  It  included 
only  land  that  was  to  be  exclusively  owned 
by  Terrell,  then  Roos  made  a  false  state- 
ment, and  the  same  would  be  actionable. 
But,  If  the  word  "lot"  embraced  property 
over  which  Terrell  was  to  exercise  certain 
rights  in  any  event,  then  Boos  did  not  make 
any  false  representations  and  Terrell  Is  not 
entitled  to  any  damages. 

We  think  the  meaning  of  the  word  "lot" 
must  depend  largely  upon  the  attendant  cir- 
cumstances. Unquestionably  In  a  residence 
aistrict  In  an  ordinary  village  or  town,  or 
in  the  average  residence  district  In  the  lar- 
ger dtles,  when  the  seller  of  property  says 
he  has  a  lot  containing  114  feet  frontage, 
the  buyer  would  be  Justified  in  assuming 
that  the  lot  contains  114  feet  to  be  exclu- 
sively used  by, him.  And  such  a  lot  would, 
we  think,  he  ordinarily  construed  as  exclud- 
ing sidewalks,  etc.  , 

But  that  is  far  from  the  situation  we  have 
in  the  case  a't  bar.  Here  we  are  dealing 
with  a  highly  restricted,  fashionable  resi- 
dence district  in  a  large  city.  No  one  pur- 
chasing these  lots  obtained  a  real  title  to 
one  square  foot  of  land.  The  purchaser 
could  build  on  only  a  small  portion  of  bis 
lot;  he  could  construct  only  a  particular 
kind  of  house;  he  was  permitted  to  erect 
only  a  given  kind  of  fence  or  coping;  the 
beautlficatlon  of  the  premises  and  the  park- 
ing thereof  were  of  vital  importance.  When 
a  man  is  offered  a  deed  to  a  lot  in  a  district 
of  that  kind,  we  do  not  think  it  should  carry 
with  it  any  prima  facie  presumption  that 
the  "lot"  was  meant  to  include  only  that 
portion  of  the  property  Inside  of  the  sidewalks 
axtd  private  parks  and  exclusive  of  the  lat- 
ter. If  such  a  lot  carried  any  presumption, 
we  are  inclined  to  think  it  would  be  Just  the 
opposite  one,  and  would  be  presumed  to  in-  ■ 
elude  all  property  to  the  curb  or  street  line. 

We  do  not  think  the  word  "lot"  should  be 
held  to  carry  cither  presumption  to  the  ex- 
clusion of  the  other.  As  before  stated,  the 
meaning  of  the  word  must  depend  largely  up- 
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on  tbe  fftcts,  and  In  tbis  case  It  certainlj 
sboiild  be  beld  'to  Include  sidewalk  and  pri- 
vate  parking  within  its  boundaries.  Terrell 
contends  that  he  thought  he  was  getting  a  114- 
foot  frontage  for  exdusive  balldlng  purposes. 
It  Is  Interesting  to  note,  however.  In  this  very 
connection,  that  he  could  not,  as  a  matter  of 
t&ct,  erect  a  building  on  any  portion  of  his 
Queensborough  court  frontage.  He  was  pro- 
hibited from  building  within  50  feet  of  his 
Queensborough  line.  His  ownership  of  the 
entire  frontage  was  restricted.  Tearltory  9S 
feet  by  50  feet  was  reserved  for  park  or  yard 
purposes,  and  nothing  could  be  erected  there- 
on. His  ownership  of  the  private  park  be- 
yond  the  sidewalk  was  no  more  restricted, 
as  we  see  it,  than  was  his  ownership  of  the 
98-feet  frontage  on  Queensborough.  We  are 
at  a  loss  to  see  how  exclusive  use  or  uncon- 
ditional ownership  in  this  restricted  district 
can  be  made  the  test  of  the  size  of  the  lot 
If  so,  the  lot  would  have  no  size  at  all.  As 
ordinarily  understood,  Terrell  did  not  ob- 
tain a  fee-simple  title  to  any  of  the  land  In 
question. 

The  plaintiff  In  error  further  urges  the 
contention  that  he  misunderstood  what  Boos 
meant  by  the  term  "lot";  that  he  thought 
Roos  meant  to  convey  realty  exclusive  of 
sidewalks  and  private  parks.  He  cannot  be 
heard  to  complain  because  of  his  own  mis- 
takes. There  were  many  avenues  of  Infor- 
mation open  to  him.  The  /exercise  of  the 
slightest  diligence  on  his  part  would  have 
avoided  such  a  mistake.  He  could  have 
asked  Boos  about,  the  matter.  He  did  not 
do  so.  Roos'  statement  was  not  prima  fade 
or  necessarily  false.  All  concede  that.  If 
false  at  all,  it  Is  only  Impliedly  so.  If  Ter- 
rell had  quizzed  him  further,  he  might  have 
laid  the  predicate  for  a  recovery.  Not  only 
could  he  have  inquired  more  specifically  of 
Roos  In  this  connection,  but  the  deed  re- 
ferred expressly  to  a  plat  of  the  addition, 
and  the  slightest  observation  of  that  plai 
would  have  shown  Terrell  that  the  114  feet 
included  the  sidewalk  and  i^lvate  park.  Al- 
though he  was  familiar,  at  least  to  a  con- 
siderable extent,  with  the  general  character 
of  this  addition,  and  the  restricted  titles  af- 
fecting property  therein,  he  took  no  such 
precaution. 

We  are  of  the  view  that  the  word  "lot," 
when  contained  In  a  deed  convejring  prop- 
erty In  a  district  like  the  one  In  the  Instant 
case;  sbonld  put  the  purchaser  upon  notice, 
In  the  absence  of  positive  or  affirmative 
fraud,  that  the  lot  conveyed  probably  in- 
cludes sidewalks  and  private  parks,  and  im- 
poses upon  such  purchaser  the  resulting  duty 
of  further  Inquiry  Into  the  facts. 

We  recommend  that  the  motion  for  re- 
hearing be  overruled. 

Presiding  Judge  UcOlendon  adheres  to  the 
views  originally  expressed  by  him. 
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WALLS  et  al.  v.  CRUSE  et  aL 
(No.  250-^467.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Dec.  7,  1921.) 

1.  Witnesses  «=>I60(2)— Party  cannot  testify 
to  transaction  between  deoedent  and  third 
person. 

The  prohibition  by  Rev.  St  1911,  art 
3690,  against  testimony  by  a  party  to  a  suit 
in  which  the  adverse  party  is  the  representa- 
tive or  heir  of  a  deceased  person,  applies  not 
merely  to  statements  or  transactions  between 
such  party  and  the  deceased,  but  also  to  testi- 
mony by  the  party  concerning  statements  and 
transactions  between  deceased  and  third  per- 
son although  occurring  when  the  witness  had 
no  interest  therein. 

2.  Property  <S=3l2— Abandonment  of  land  does 
not  transfer  title. 

An  abandonment  of  land  by  one  having  a 
title  thereto  subject  to  vendor's  lien  and  sur- 
render of  possession  by  him  to  a  creditor  does 
not  transfer  the  title  to  the  land  to  such 
creditor. 

3.  Vendor  and  purchaser  <&=3g5(l)— Lien  fore- 
closure suit  is  election  against  rescission. 

The  institution  of  a  suit  foreclosing  a  ven- 
dor's lien  is  an  election  by  the  vendor  not  to 
rescind  the  contract.  •     '' 

4.  Vendor  and  purchaser  @=395( I)— Election 
by  foreclosure  suit  not  prosecuted  to  Judg- 
ment Is  revocable. 

The  election  against  rescission  made  by  in- 
stituting suit  of  foreclosure  of  vendor's  lien 
is  not.  irrevocable,  where  the  suit  was  not 
prosecoted  to  final  judgment. 

5.  Vendor  and  purchaser  €=3lOI— Notice  es- 
sential to  revocation  of  Intention  to  fore- 
close. 

The  vendor's  right  to  revoke  by  dismissal  of 
a  foreclosure  suit  his  election  against  rescind- 
ing can  only  be  exercised  by  giving  the  pur- 
chaser notice  of  intention  not  to  foreclose  but 
to  rescind  the  contract 

6.  Vendor  and  purchaser  <3=3lOi — Purchaser 
has  option  to  pay  on  notice  of  vendor's  revo- 
cation of  election  to  foreclose. 

The  purchaser  can,  upon  receipt  of  notice 
of  revocation  of  the  vendor's  ejection  to  fore- 
close anu  intention  to  rescind,  pay  the  amount 
due  on  the  note  with  interest  and  prevent*  re- 
scission, regardless  of  the  length  of  time  he 
had  been  in  default 

7.  Vendor  and  purchaser  9=38S— Competent 
evidence  held  Insufficient  to  show  consent  te 
rescission  by  vendor. 

In  a  suit  by  the  heirs  of  the  purchaser  of 
a  tract  of  land  subject  to  vendor's  lien,  evi- 
dence, excluding  that  which  was  incompetent 
held  insufficient  to  show  that  the  purchaser 
consented  to  rescission  of  the  contract  by 
vendor.  , 

ft.  Vendor   and   purchaser   ®=>89— Remedy   by 
rescission  Is  not  favored. 
The  remedy  of  a  vendor  of  land  by  rescis- 
sion of  the  contract  is  not  favored. 
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Error  to  Oonrt  of  Civil  Appeala  of  Nintb 
Sapreme  Judicial  District 

Suit  by  Maggie  Walls  and  others  against 
R.  A.  Cruse  and  others.  Judgment  for  the 
defendants  was  affirmed  by  the  Court  of  Civ- 
il Appeals  <217  S.  W.  240),  and  plaintlfTs 
bring  error.    Reversed,  and  case  remanded. 

J.  B.  Wheat,  of  WoodvlIIe,  and  Collins  & 
Morris,  of  Beaumont,  for  plaintiffs  In  error. 

J.  A.  Mooney,  of  WoodvlIIe,  and  Greer  & 
Nall,  of  Beaumont,  for  defendants  In  error. 

GAliiAGHEB,  J.  Miss  Mary  S.  Oobb  own- 
ed 300  acres  of  land  out  of  the  Lucas  survey 
In  Tj'ler  county.  On  the  19th  day  of  Febru- 
ary, 1881,  she,  together  with  another,  ex- 
ecuted her  promissory  note  to  John  Cruse, 
due  January  1,  1882,  for  the  fl77.18  with 
interest  at  the  rate  of  12  per  cent,  per  an- 
num. She  secured  this  note  by  deed  of 
trust  on  said  300  acres  of  land.' 

On  the  9th  of  June,  1883,  she  conveyed  by 
warranty  deed  100  acres  oCT  the  south  side  of 
said  tract  of  land  to  Thomas  Baker  and  100 
acres  adjoining  the  same  out  of  the  middle 
of  said  tract  to  Thomas  Walls.  The  de*i  to 
Walls  recited  a  consideration  of  $125  cash 
and  a  iipte  payable  to. her  due  January  1, 
1884,  for  $125  With  the  interest  at  the  rate 
of  7  per  cent,  per  annum  from  maturity  and 
retained  a  vendor's  lien  to  secure  said  note. 

After  the  respective  sales  to  Walls  and 
Baker,  Miss  Cobb  sold  the  remaining  100 
acres  of  said  tract  to  B.  A.  Cruse,  one  of  the 
defendants  in  error.  The  average  value  of 
the  three  tracts  sold  to  Walls,  Cruse,  and 
Baker,  respectively,  was  about  the  same. 

B.  A.  Cruse  about  the  time  of  the  sale  to 
Walls  at  the  request  of  Miss  Cobb  bought 
the  note  executed  by  her  to  John  Oruse  and 
secured  by  said  deed  of  trust. 

Thereafter,  Miss  Cobb  gave  the  $123  ven- 
dor's lien  note  executed  to  her  by  Walls  to 
R.  A.  Cruse  for  collection,  the  proceeds  to  be 
credited  on  her  note  to  John  Cruse  then  held 
by  R.  A.  Cruse.  Walls,  on  January  26, 
1884,  paid  $114  on  this  note,  leaving  only 
$11  unpaid.  On  December  29,  1887,  B.  A. 
Cruse,  alleging  that  he  owned  said  note, 
brought  suit  against  Walls  thereon  and 
prayed  for  foreclosure  of  the  vendor's  Hen 
and  for  sale  of  the  land  to  satisfy  said  bal- 
ance due  on  the  note  sued  on.  This  case 
remained  on  the  docket  of  the  court  until 
January  28,  1908,  when  it  was  dismissed  by 
said  Cruse. 

Thomas  Walls  on  March  28, 1885,  executed 
and  delivered  to  B.  A.  Cruse  his  promissory 
note  due  one  day  after  date  for  $318.22  with 
10  per  cent.  Interest.  Walls,  by  indorsement 
thereon,  acknowledged  on  June  10,  1889,  that 
the  debt  evidenced  thereby  was  Just  and  un- 
paid. This  note  was  given  for  material  used 
in  building  a  house  on  the  land  purchased 
from  Miss  Cobb.  It  was  not  declared  on  in 
the  suit  ot  Oruse  t.  Walls  and  was  never 


sued  on,  neither  waa  the  $177.18  note  given 
by  Miss  Cobb  to  John  Oruse  and  held  by  B. 
A.  Oruse  ever  sued  on. 

Miss  Mary  S.  Cobb  married  M<wroe  Davis, 
and  on  January  27,  1908,  Joined  by  her  hus- 
band, conveyed  the  two  tracts  formerly  con- 
veyed by  her  to  Baker  and  Walls,  respective- 
ly, to  B.  A.  Cruse,  reciting  a  cash  considera- 
tion of  $500,  and  further  reciting  that  both 
Baker  and  Walls  had  abandoned  the  land 
and  left  the  country  after  refusing  to  pay 
their  respective  notes  and  that  she  had 
rescinded  the  said  aalea. 

Walls  was  foreman  of  a  section  gang  on 
the  railroad.  While  he  waa  so  engaged,  he 
cleared  about  10  acres  of  the  tract  purchased 
by  him  and  built  a  house  on  it,  but  he  never 
lived  on  It.  He  left  Tyler  county  about  188& 
and  never  returned.  Just  before  he  left, 
he  stated  that  he  was  going  to  let  Mr.  Cruse 
have  the  place,  that  he  owed  Cruse,  and  was 
going  to  turn  the  place  over  to  him.  After- 
wards, in  1893  or  1804,  the  witness  N.  A. 
Oobb,  a  brother  of  Miss  Oobb,  saw  Walls  in 
Corrigan,  and  Walls  asked  if  Cruse  had  sold 
the  land  he  bought  from  Miss  Cobb.  Cruse 
always  claimed  the  Walls  land  after  Walls 
left. 

Thomas  Walls  died  on  March  19,  1911. 
and  on  July  22,  1913,  this  suit  was  filed  In 
the  district  court  of  Tyler  county  by  Maggie 
Walls  and  others,  plaintlSfs  In  error,  as  his 
heirs  at  law,  against  R.  A,  Cruse  and  the 
Steger  Lumber  Company,  defendants  In  er- 
ror, to  recover  the  said  100  acres  of  land 
deeded  to  Walls  by  Miss  Cobb  and  to  recover 
damages  for  timber  alleged  to  have  been  cut 
and  removed  therefrom. 

The  case  was  tried  before  the  court  and 
Judgment  rendered  that  plaintiffs  take  noth- 
ing by  their  suit  and  that  defendants  recover 
their  costs.  The  Oourt  of  Civil  Appeals  af- 
firmed the  Judgment  of  the  trial  court  217 
S.  W.  240. 

Defendant  in  error  R.  A.  Cruse  was  per- 
mitted to  testify  on  trial  of  the  case,  over 
the  objection  of  plaintiffs  in  error.  In  sub- 
stance, that  Walls  was  with  Miss  Cobb  when 
she  requested  him  to  take  up  and  hold  the 
note  she  had  executed  to  John  Cruse,  and 
that  he  Joined  in  such  request  and  agreed 
to  pay  said  note,  and  stated  his  title  would 
not  be  good  until  it  was  paid;  that  there 
was  a  subsequent  agreement  between  Miss 
Cobb  and  Walls  that  he  (Cruse)  could  take 
the  land  back  on  the  John  Cruse  debt  and 
that  she  had  a  perfect  right  to  make  a  deed 
to  him  in  lieu  of  a  foreclosure  and  that  cer- 
tain pencil  notations  were  made  on  the  notes 
at  that  time. 

The  objection  urged  by  plaintiff  in  error 
against  the  admission  of  this  testimony  was 
that  Cruse  was  not  a  competent  witness  to 
testify  to  transactions  with  or  statements 
by  Thomas  Walls,  said  Walls  being  dead  and 
said  Cruse  being  a  party  to  the  enit  and 
Interested  adversely   to  plaintiffs  in  error. 
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who  were  suing  as  heirs  of  said  Tbonas 
Walla.  , 

The  bills  of  exception  comi^inlng  of  the 
admission  of  this  testimony  Indicate  that  the 
trial  court  was  of  the  opinion  that  because 
the  transactions  involved  were  between  Miss 
Cobb  and  the  deceased,  they  were  not  within 
the  inhibition  of  the  statute,  notwlthstand- 
ine  the  witness  was  a  party  thereto,  or  at 
least  Interested  therein. 

[1]  A  party  to  a  suit  is  prohibited  from 
testifying  therein,  not  merely  as  to  state- 
ments by  the  deceased  to  him  or  transactions 
between  him  and  the  deceased,  but  also  as 
to  such  statements  to,  or  transactions  be- 
tween the  deceased  and  third  persons,  al- 
though occurring  when  the  witness  had  no 
Interest  therein.  Parks  v.  Caudle,  68  Tex. 
216,  221. 

The  trial  court  erred  in  admitting  sncb 
testimony  over  the  objection  so  urged.  R. 
S.  art.  3680.  Parks  v.  Candle,  supra ;  James 
V.  James,  81  Tex.  373,  377,  16  S.  W.  1087. 

Defendants  In  error  seek  to  sustain  the 
Judgment  In  their  favor  on  the  theory  that 
Walls,  being  Indebted  to  Miss  Cobb  in  the 
sum  of  $11  balance  due  on  his  vendor's  lien 
note  and  to  R.  A.  Cruse  in  the  amount  of 
$318.22,  surrendered  the  land  to  Cruse  in 
satisfaction  of  said  debts  and  agreed  that 
Miss  Cobb  might  rescind  the  sale  to  him 
and  convey  the  land  direct  to  Cruse  in  lieu 
of  a  foreclosure  of  the  vendor's  lien  and  a 
sale  ander  such  Judgment  of  foreclosure. 

[I]  Notwithstanding  Walls  may  have  been 
indebted  to  Cmse  as  contended,  his  aban- 
donment of  the  land  and  his  permitting  Cruse 
to  take  possession  thereof  did  not  divest  him 
of  the  title  thereto  and  vest  it  In  Cruse.  Un- 
less Cruse  acquired  title  to  the  land  by  vir- 
tue of  Miss  Cobb's  attempted  rescission  of 
the  sale  to  Walls  and  her  conveyance  to  blm, 
the  title  thereto,  so  far  as  this  record  dis- 
closes, remained  in  Walls  and  at  his  death 
descended  to  his  heirs. 

[3-5]  Miss  Cobb,  by  accepting,  after  matur- 
ity, a  very  large  portion  of  the  purchase 
money  remaining  unpaid,  by  subsequently 
causing  or  permitting  Cruse  to  file  suit  for 
recovery  of  the  $11  balance  due  on  ven- 
dor's Uen  note  and  for  foreclosure  on  the 
land,  and  by  permitting  such  suit  to  remain 
on  the  docket  until  January  28,  1908,  elected 
to  affirm  the  sale  and  to  enforce  the  collec- 
^on  of  the  balance  due  on  the  note.  Roberts 
r.  Lovejoy,  60  Tex.  253,  255.  While  such 
suit  was  prading,  she  could  not  make  an 
extra  Judicial  rescission  and  convey  the  land 
to  another.  Not  having  prosecuted  such 
suit  to  final  Judgment,  her  election,  however, 
was  not  irrevocable.  Stone  Land  &  Oattie 
Co.  T.  Boon,  73  Tex.  548,  555,  566,  11  S.  W. 
644.  She  had  a  right  to  abandon  her  demand 
for  the  unpaid  purchase  money  and  cause 
the  suit  to  be  dismissed,  as  she  did.  But 
having  once  elected  to  affirm  the  sale  and 
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enforce  the  payment  of  the  remainder  of  the 
purchase  money,  she  could  not,  thereafter, 
except  with  the  consent  or  acquiescence  of 
Walls,  change  her  election  and  disaffirm  the 
sale  without  first  giving  him  notice  of  her 
intention  to  do  bo  and  a  reasonable  oppor- 
tunity to  comply  with  his  contract  by  paying 
the  retnainder  of  the  purchase  money.  Phll- 
Ups  V.  Hemdon,  78  Tex.  378,  884,  14  S.  W. 
857,  22  Am.  St  Rep.  58 ;  Dillingham  v.  Kerr> 
139  S.  W.  911,  918  (writ  refused). 

[8]  Upon  receipt  of  such  notice  Walls 
would  have  had  the  right  to  pay  or  tender 
the  remainder  of  the  purchase  money  with 
Interest  and  save  bis  land  from  forfeiture, 
no. matter  how  long  he  may  have  been  In  de- 
fault In  making  such  payment  Dillingham 
V.  Kerr,  139  S.  W.  911,  913  (writ  refused) ; 
Tom  V.  Wollhoefer,  61  Tex.  277,  281.  There 
is  no  claim  that  such  notice  was  given.  In 
fact,  the  record  refutes  such  a  claim,  for  the 
deed  by  which  the  sale  to  Walls  was  de- 
clared rescinded  and  the  land  conveyed  to 
Cruse  was  acknowledged  on  the  27th  day  of 
January,  190S,  and  the  suit  for  recovery  of 
the  purchase  money  was  not  dismissed  until 
next  day. 

Walls  died  In  191L  There  is  no  evidence 
that  he  ever  luew  the  contents  of  this  deed 
or  that  it  had  been  executed  and  delivered. 
The  Issue  of  acquiescence  is  therefore  also 
eliminated  by  the  record. 

[7]  The  testimony  of  the  witness  Cobb  that 
Walls  said  he  owed  Cruse  and  was  going  to 
turn  the  land  over  to  him,  and  that  Walls 
subsequently  inquired  whether  Cruse  bad 
sold  the  land  he  bought  from  Miss  Cobb, 
does  not,  in  our  opinion,  amount  to  an  agree- 
ment that  she  might  rescind  the  sale  to 
Walls  and  convey  the  land  to  Cruse.  The 
only  testimony  of  such  an  agreement  in  the 
record  Is  the  testimony  of  defendant  in  er- 
ror Cruse,  as  a  witness  in  his  own  behalf. 
This  testimony  we  have  held  was  improperly 
admitted. 

[>]  The  remedy  by  rescission  Is  not  favor- 
ed. There  is  only  a  small  amount  of  the  pur- 
chase money  still  due  on  the  land  involved 
in  this  suit,  and  plaintiffs  In  error  offered  to 
pay  the  same  with  Interest  and  tendered  the 
same  in  court.  The  trial  court  erred  In 
rendering  Judgment  against  them,  and  the 
Court  of  Civil  Appeals  erred  In  affirming 
the  Judgment  so  rendered. 

We  recommend  that  the  judgments  of  the 
trial  court  and  Court  of  Civil  Appeals  be  re- 
versed, and  the  case  remanded. 

CUHETON,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  the 
Judgment  of  the   Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  In  Its 
opinion. 
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GRIFFIN  V.  PALATINE  INS.  CO.  et  al. 
(No.   187-3232.) 

(Commiasioii  of  Appeals  of  Texas,  Section  B. 
Nov.  30,  1921.) 

1.  Conspiracy  €=s>l— Insurance  companies  ma- 
liciously Indnoing  other  oompaniss  not  to 
Insure  liable. 

Where  two  or  more  insnrance  companies 
maliciousl;  cancel  their  poUdes,  and  thos  in- 
duce other  companies  not  to  insnre  a  third 
party,  resulting  in  bis  t>eing  unable  to  obtain 
insurance  and  greatly  impairing  his  credit,  no 
useful  purpose  of  the  inducing  parties  being 
subserved,  they  are  guilty  of  an  actionable 
wrong,  even  though  they  do  not  actively  per- 
suade or  Induce  the  other  companies  not  to 
insure. 

2.  Conspiracy  <3=s>ll— Law  of  qualified  privi- 
lege held  Inapplloable  In  conspiracy  action. 

In  action  against  insurance  companies  who 
had  malidously  induced  other  companies  not 
to  insuue  plaintiff,  court  did  not  commit  error 
in  refusing  a  spedal  charge  upon  the  law  of 
qualified  privilege,  as  related  to  reports  made 
by  adjusters  to  the  defendants  in  which  lit>el- 
ous  statements  were  made  concerning  plaintiff. 

3.  Partnership  ®=>55— Evidence  held  Insndl- 
dent  to  establish  alleged  partnership. 

Tn  action  against  alleged  partnership,  where 
such  relation  was  denied  under  oath,  evidence 
held  insuffident  to  show  such  relation. 

4.  Partnership  ®=>44— Burden  on  plaintiff  in 
suit  against  alleged  partnership  to  prove  tha 
relation  denied  under  oath. 

Burden  is  on  plaintiff,  in  action  against  an 
alleged  partnership,  which  relation  is  denied 
under  oath,  to  establish  snch  relation. 

Error  to  Cknirt  of  Civil  Appeals  of  Seventh 
Supreme  Judidal  District. 

Action  by  John  B.  Griffin  against  tlie  Pal- 
atine Insurance  Company  and  others.  From 
a  Judgment  of  the  Court  of  Civil  Appeals 
(202  S.  W.  1014)  reversing  a  Judgment  for 
plaintiff,  he  brings  error.  Judgment  of 
Court  of  OlvU  Appeals  reversed,  and  that  of 
District  Court  afBrmed,  except  as  to  one  de- 
fendant, In  whose  favor  Judgment  Is  ren- 
dered. 

Klmbrou^,  Underwood  &  Jiid^son,  Beeder 
&  Dooley,  and  Madden  Trulove,  Kybum  & 
Pipkin,  all  of  Amarlllo,  for  plaintifl  in  error. 

Andrews,  Streetnian,  Bums  &  Hiogue,  of 
Houston,  and  Thompson,  Knight,  Baker  & 
HarrLs,  of  Dallas,  for  defendants  In  error. 

McCLENDON,  P.  J.  This  action  waa 
brought  by  John  E.  GrifDn  against  a  number 
of  fire  insurance  companies,  William  P.  Cas- 
sell,  state  agent  of  one  of  defendant  com- 
panies, the  National  Union,  and  R.  Tj.  Cole 
and  others,  alleged  to  be  partners  under  the 
Ann  name  of  Bates  Adjustment  Company,  to 
recover  damages  alleged  to  have  been  the 
result  of  a  conspiracy  formed  by  defendants 


to  render  it  ImpoBalble  for  plaintiff  to  ob- 
tain Are  insurance  upon  his  stock  of  goods, 
and  thereby  destroy  his  business  as  a  retail 
grocer.  In  the  trial  court,  upon  a  special 
issue  verdict,  plaintiff  recovered  $7,500  ac- 
tual and  $5,000  exemplary  damages.  This 
Judgment  was  reversed  by  the  Court  of  Civil 
Appealig,  and  the  cause  remanded  to  the  dis- 
trict court  for  further  trIaL    202  S.  W.  1014. 

Eadi  of  the  defendant  companies  filed 
some  80  or  more  assignments  of  error  In  the 
trial  court.  The  Court  of  Civil  Appeals  did 
not  pass  spedflcally  upon  each  assignment 
of  error,  but  announced  certain  condusions 
of  law,  and  sustained  all  assignments  in 
harmony  with  and  overruled  all  at  variance 
with  those  condusions;  the  effect  of  the 
holding  of  that  court  being  to  pass  upon  all 
assignments  of  error. 

The  only  Issues  raised  In  the  Supreme 
Court  are  those  presented  In  the  application 
for  writ  of  enot,  whidi  question  the  cor- 
rectness of  those  rulings  of  the  Court  of  Qv- 
II  Appeals  whidi  were  adverse  to  plaintift. 
We  have  only  for  determination,  therefore, 
the  correctness  of  the  rulings  of  the  Court 
of  Civil  Appeals  uiton  which  reversal  of  the 
trial  court's  Judgment  was  based,  ^lose 
rulings  do  not  Involve  the  sufficiency  of  the 
pleadings,  and  they  question  the  suffldeno' 
of  the  evidence  in  one  resiiect  only,  namely, 
its  suffldency  to  support  a  finding  tliat  the 
defendant  corporations  were  diargeable  with 
the  circulation  of  false  statements  r^sard- 
ing  plaintiff.  It  is  therefore  not  necessary 
that  the  testimony  be  set  forth  in  much  de- 
talL  A  fuU  statement  is  given  by  the  Court 
of  ClTll  Appeals. 

Stated  succinctly,  the  cause  of  action  al- 
leged by  plaintiff  was  one  for  malidous  In- 
Jury  to  his  business  by  creating  a  situation 
under  whidi  he  could  not  procure  fire  In- 
surance on  his  stock  of  goods;  that  injuri- 
ous situation  being  brought  about  by  concert- 
ed action  of  the  defendant  companies  iu  can- 
celing and  refusing  to  write  insurance  upon 
his  stock,  and  in  the  drculation  of  false 
statements  regarding  him. 

The  following  outline  of  the  facts  wUl,  we 
think,  suffice  for  present  purposes.  To  quote 
from  the  opinion  of  the  Court  of  Civil  Ap- 
peals: 

"Griffin  liad  a  fire  in  his  grocery  store  on 
the  night  of  April  20,  1913,  the  origin  of 
which  was  unknown,  l^e  defendant  insurance 
companies  bad  insnrance  policies  on  the  stock 
and  fixtures,  which  were  damaged  by  this  fire. 
The  Bates  Adjustment  Company,  which  is  al- 
leged to  bo  a  partnership  composed  of  the 
defendants  L.  B.  Cole,  B.  W.  Boberts,  and 
others,  the  said  Cole  and  Roberta  being  the 
only  members  of  said  organization  served  and 
answering,  was  engaged  as  an  independent  in- 
surance adjuster,  accepting  employment  as 
might  be   offered   by   insurance   companies  io 
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the  adjustment  at  claima,  etc.  The  defendant 
insurance  companies,  except  the  National  Un- 
ion Fire  Insurance  Company,  employed  the  said 
Bates  Adjustment  Company  to  represent  them 
in  the  adjustment  of  the  claim,  resulting  from 
the  fire,  the  companies  acting  independently 
of  each  other  in  this  employment;  L.  B.  Caa- 
sell,  the  state  agent  for  the  defendant  National 
Union  Fire  Insurance  Company,  represented 
it  in  the  adjustment  of  said  loss. 

"The  adjusters  Cole  and  Cassell,  who  re- 
sided in  Dallas,  met  in  Amarillo  about  April 
23d  for  the  purpose  of  proceeding  with  the 
adjustment  of  said  fire  loss.  The  evidence  in 
support  of  the  verdict  justifies  the  condnsion 
that  they  took  an  arbitrary  and  unreasonable 
attitude  in  the  negotiations  for  settlement, 
offering  GriflSn  much  less  than  he  was  en- 
titled to  in  settlement,  and  Informing  him  that 
if  he  did  not  settle  their  way  he  would  never 
get  any  more  insurance.  The  evidence  is  also 
snffident  to  show  that  Cole  might  have  held 
some  ill  will  against  Oriffln  on  account  of  a 
disagreement  over  settlement  of  loss  in  • 
previous  fire.  Griffin  declined  to  settle  their 
way,  and  Cole,  on  April  28tb,  29th,  and  30th, 
reported  by  letter  to  the  inautanca  companiea 
emploj^g  him." 

Tbem  reports,  which  are  copied  in  fall  by 
the  Court  of  Civil  Appeals,  contain  state- 
ments, whlcli  if  nntrae,  were  libelous;  but, 
as  we  deem  the  issue  of  circulating  false 
statements  concernlDg  plaintiff  unessential 
to  our  conclusions,  It  is  not  necessary  to  re- 
fer more  spedflcaUy  to  these  reports.  There 
followed  several  conferences  between  Cole, 
Cassell,  and  Grlffln,  in  some  of  which  insin- 
uations were  made  by  Cole  and  Cassell  that 
the  fire  looked  strange  and  some  abusive 
language  was  Indulged  in  by  Griffin  in  re- 
tort; and  Griffin  was  told  that  if  he  got  on 
the  "blue  book"  he  would  never  get  off.  No 
amicable  agreement  was  arrived  at,  and  the 
loss  was  finally  adjusted  by  appraisement 
provided  for  in  the  policies. 

[1]  All  of  the  defendant  companies  canceled 
their  policies  with  Griffin,  and  refused  to 
write  him  further.  Griffin  made  repeated  .ef- 
forts to  insure  in  other  companies,  but  fail- 
ed, exc^t  in  one  or  two  instances,  .and  In 
each  of  these  the  policy  was  canceled  in  a 
few  days.  There  la  a  mass  of  testimony  up- 
on this  phase  of  the  case,  but  it  would  serve 
no  imrpose  to  state  it  We  think  the  evi- 
dence and  reasonable  inference  that  might 
be  drawn  therefrom  was  sufficient  to  sup- 
port the  finding  that  the  action  of  defendant 
companiea  in  canceling  their  policies  and  re- 
fusing, plaintlfT  further  insurance  was  con- 
certed, malicious,  and  to  subserve  no  law- 
ful purpose  of  their  own,  and  that  it  brought 
about  a  Bltuati<m  in  which  plaintiff  was  un- 
able to  procure  fire  insurance  from  any 
source,  with  resultant  damage  to  his  busi- 
ness. We  do  not  construe  the  decision  of  the 
Court  of  Civil  Aw)e«ls  to  be  In  conflict  with 
this  view.    The  ^ect  of  that  decision  is  that 


the  defendants  had  the  legal  right,  even  if 
actuated  solely  by  malice  and  to  serve  no 
useful  purpose  of  their  own,  to  form  and 
carry  out  a  conspiracy  to  injure  the  plain- 
tiff in  his  business  by  refusing  to  have  busi- 
ness dealings  with  him.  We  do  not  concur 
in  this  view.  Conspiracy  or  combination  to 
affect  injuriously  the  business  of  another 
has  been  the  subject  of  much  litigation  both 
In  this  country  and  in  England.  The  ques- 
tion has  been  presented  in  many  phases,  and 
has  resulted  In  much  divergence  of  view  by 
courts  of  last  resort  A  full  review  of  the 
authorities  would  be  an  endless  task,  and 
even  a  cursory  review  of  those  of  other 
states  would  extend  this  opinion  unduly,  and 
serve  no  useful  purpose.  It  will  not  be  nec- 
essary, we  think,  to  do  more  than  refer  to 
some  of  the  more  important  cases  in  this 
state. 

The  Court  of  Civil  Appeals  has  discussed 
very  ably  many  of  the  leading  authorities 
upon  this  question;  and  the  conclusions 
reached  by  that  court  seem  to  be  rested  in 
the  main,  if  not  entirely,  upon  the  construc- 
tion which  that  court  places  upon  Delz  v. 
Winfree,  80  Tex.  400,  16  S.  W.  Ill,  26  Am. 
St  Kep.  755,  Olive  v.  Van  Patten,  7  Tex.  dr. 
App.  630,  25  S.  W.  428,  and  Brown  v.  Mort- 
gage Co.,  97  Tex.  699,  80  8.  W.  085,  67  L. 
R.  A.  195,  and  principally  upon  the  first  two 
of  these  decisions.  There  are  some  expres- 
sions in  those  two  decisions  whidi  might 
lead  to  the  conclusion  that  an  agreement  of 
two  or  more  jrarties  not  to  have  business  re- 
lations with  a  third  party,  although  inspired 
by  malice  alone,  and  carried  out  with  re- 
sultant injury,  is  not  actionable,  even  if  it 
have  no  legal  Justification  as  subserving  a 
lawful  Interest  of  the  agreeing  parties.  It 
is  not  necessary,  however,  for  us  to  decide 
that  question.  '  In  each  of  those  cases,  the 
Issue  arose  upon  the  propriety  of  the  action 
of  the  trial  court  in  sustaining  a  general  de- 
murrer to  plaintiff's  petition,  and  it  was  held 
in  each  case  th^t  the  tclal  court's  action  was 
erroneous  because  the  petition  all^«d,  not 
only "  that  the  defendants  by  concerted  ac- 
tion refused  to  have  business  dealings  with 
the  plaintiff,  but  because  they  also  induced 
a  third  party  not  to  deal  with  him ;  the  hold- 
ing being  that,  irrespective  of  any  agreement 
between  the  defendants,  the  action  of  the 
one  defendant  in  inducing  another  not  to 
have  business  dealings  with  the  plaintiff, 
where  such  action  was  malicious  and  had  no 
Justification  in  law,  in  that  Its  purpose  was 
not  to  subserve  any  legitimate  Interest  of 
the  inducing  party,  was  an  actionable 
wrong.  The  apparent  holding  in  those  opin- 
ions, that  the  element  of  inducing  a  third 
party  not  to  have  business  relations  with 
plaintiff  was  essential  to  the  cause  of  action, 
was  probably  not  necessary  to  a  decision  Of 
either  case :  and  it  may'  be  that  those  ded- 
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sions  should  not  be  regarded  as  authority 
upon  that  question.  However,  those  ded' 
sions  are  distinctly  authority  for  the  propo- 
sition that  to  induce  one  not  to  have  busi- 
ness relations  with  a  third  party  Is  an  ac- 
tionable wrong  where  the  motlye  for  such 
inducement  Is  malice  and  where  no  useful 
pui-pose  of  the  inducing  party  Is  subserved. 
In  the  Brown  Case,  the  defendants  were 
competitors  of  plaintiffs,  and  were  directly 
interested  In  securing  plaintUTs  customers 
for  themselves.  Consequently,  so  long  as  the 
defendants  used  lawful  means  in  inducing 
the  plaintUTs  customers  to  cease  business 
with  plaintiffs,  their  own  Interest  as  com- 
petitors was  a  legal  Justification  for  their 
acts;  and  they  were  held  liable  in  that  case 
only  because  the  means  employed  were  un- 
lawful, those  means  being,  as  claimed  under 
one  phase  of  the  present  case,  the  circulation 
of  false  reports  concerning  the  plalntlffsi 
The  court  In  that  case  speaking  through  As- 
sociate Justice  Brown,  say: 

"It  can  hardly  be  said  that  the  purpose  of 
breaking  a  man  down  in  business  and  driving 
him  out  of  buainesB  is  a  lawful  purpose,  even 
when  accomplished  by  lawful  means.  The  best 
that  can  be  said  of  such  transaction  is  that  the 
law  atfords  no  remedy  for  such  wrong." 

It  must  be  borne  in  mind  that  the  lan- 
guage was  uttered  with  reference  to  the  par- 
ticular facts  of  that  case;  namely,  that  the 
defendants  were  competitors  of  plaintiffs, 
and  as  such  had  a  lawful  purpose  to  sub- 
serve in  acquiring  plaintiffs'  customers,  and 
therefore^  although  their  further  piu-pose  to 
ruin  plaintiffs'  business  was  not  necessarily 
lawful,  still,  In  view  of  the  Justification  re- 
sulting from  the  benefits  which  might  accrue 
to  their  own  business,  the  law  afforded  no 
remedy  tor  the  evil  effects  of  their  acts  so 
long  as  those  acts  were  not  In  themselves 
unlawful.  This  same  view  was  taken  in 
the  recent  case  of  ^Celli  v.  Brewing  Co;, 
227  S.  W,  941,  where  it  was  held  that 
to  Induce  tenants  of  the  defendant,  who 
were  also  defendant's  customers,  not  to  pur- 
chase from  plaintiffs  was  not  actionable  at 
comm<»i  law,  since  it  was  Justlfled  in  law 
from  two  standpoints:  (1)  Because  defend- 
ant had  a  right  to  prescribe  what  business 
should  be  conducted  upon  the  premises  which 
It  had  leased  to  its  tenants;  and  (2)  because 
the  benefits  to  accrue  to  defendant  in  its  own 
business  was  a  legal  Justification  for  its  acts. 
In  the  Celll  and  Brown  Cases,  the  purpose  to 
build  up  one's  own  business  by  acquiring  the 
customers  of  a  competitor  was  recognized  as 
legitimate ;  and  where  such  purpose  existed, 
and  the  means  for  attaining  It  were  not  In 
th«nselves  illegal,  the  holding  was  that  the 
law  would  not  take  into  account  the  fact 
that  the  defendant  entertained  malice  to- 
ward   the   plaintiff.     Tba   following   from 


Bobn  V.  Hollls,  54  Minn.  228,  55  X.  W.  lUO, 
21  L.  B.  A.  337,  40  Am.  St  B^.  819,  was 
quoted  with  approval  In  the  Celll  Case: 

"If  an  act  be  lawful,  •  *  *  an  improper 
motive  does  not  render  it  unlawfuL  *  •  • 
'Malicious  motives  make  a  bad  case  worse,  bat 
it  cannot  make  that  wrong  which,  in  its  own 
essence,  is  lawfnL' " 

Our  conduslon  Is  ttaat  a  combination  of 
two  or  more  persons,  the  iHirpose  of  which 
is  to  destroy  or  Injure  the  business  of  a  third 
person,  is  in  .  Itself  unlawful ;  and  where 
there  is  no  l^al  Justification,  it  is  actionable 
if  carried  out,  and  if  it  result  injuriously  to 
the  i>arty  against  whom  it  is  directed.  Leav- 
ing out  of  consideration  the  alleged  acts 
which  were  not  In  themselves  Illegal,  and  of 
which  the  Court  of  Civil  Appeals  held  there 
was  no  evidence — ^namely,  the  circulation  of 
false  reports — the  case  presented  by  evidence 
BufBcient  to  establish  it  and  by  findings  of 
the  Jury  is,  in  substance,  that  the  defend- 
ants first  endeavored  to  coerce  plaintiff  Into 
making  a  settlement  of  his  loss  advantageous 
to  themselves,  by  threatening  him  with  what 
amounted  to  a  boycott,  and  when  that  failed 
they  combined  to  destroy  his  business  by  re- 
fusing to  write  insurance  for  him,  and  there- 
by created  a  situation  wiiich  made  it  impos- 
sible for  him  to  procure  insurance,  the  inev- 
itable effect  of  which  was  to  destroy  or 
greatly  impair  his  credit,  and  prevent  him 
from  venturing  his  own  capital  in  his  busi- 
ness; and  that  this  illegal  purpose  had  no 
Justification  in  law,  as.  no  legitimate  inter- 
est of  defendants  was  Intended  to  be  sub- 
served thereby.  Ibat  this  conduct  was  in 
law  wrongful  and  actionable  follows  from 
the  cases  cited. 

The  Court  of  ClvQ  Ai^)ealB  seem  to  be  of 
the  view  that,  so  long  as  defendant  compan- 
nles  did  not  actively  persuade  or  Induce  oth- 
er companies  not  to  write  insurance  for 
plaintiff,  no  cause  of  action  could  arise,  and 
u^on  that  holding  sought  to  distinguish  the 
present  case  from  Delz  v.  Whtifree  and  Olive 
T.  Van  Patten.  As  above  stated,  it  is  not 
necessary  to  determine  whether  the  concert- 
ed action  of  defendant  companies  in  cancel- 
iug  their  own  policies  and  refusing  to  in- 
sure plaintiff  would  be  actionable,  if  its  ef- 
fect had  been  only  to  prevent  plaintiff  from 
being  insured  in  defendant  companies.  It 
is  quite  clear  from  the  present  record  that, 
injury  to  plaintiff's  business,  if  any  at  alL 
would  have  been  slight  if  defendant  com- 
panies had  been  the  only  companies  in  whidi 
he  could  not  procure  insurance;  the  injury 
to  his  business  consisting  diiefly.  If  not  sole- 
ly, in  the  fact  that  plaintiff  was  unable  to 
obtain  insurance  from  any  source.  It  is  true, 
as  found  by  the  Court  of  Civil  Appeals,  that 
the  evidence  does  not  predude  the  possibili^ 
that  this  might  have  been  brought  about  by 
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Ibut  that  was  an  issue  r  culating  false  statements  concerning  plain- 


Independent  causes 
of  fact  which  the  Jury  determined  adversely 
to  defendants,  and  their  finding  must  be  con- 
trolling here,  in  the  absence  of  a  contrary 
finding  by  the  Court  of  Civil  Appeals. 

The  fact,  supported  by  evidence  and  found 
by  the  Jury,  remains  that  a  situation  was 
brought  about  by  the  concerted  action  of  de- 
fendants in  canceling  their  policies  and  re- 
fusing to  Insure  plaintUF  under  which  plain- 
tiir  was  unable  to  procure  insurance  from 
any  source.  We  do  not  think  it  essential,  to 
support  an  action  against  defendants  for 
bringing  about  that  condition,  that  they 
sliould  have  actively  persuaded  or  induced 
other  companies  not  to  insure  plaintiff.  It 
was  only  necessary  that  their  concerted  ac- 
tion be  from  purely  malicious  motives,  with 
no  Justification  in  law,  and  that  it  produce 
injury  as  a  natural  result 

These  conclusions  are  in  full  accord  with 
those  expressed  by  the  Supreme  Court  in 
granting  the  writ  in  this  case  in  the  follow- 
ing concise  and  forceful  language: 

"A  man  may  lawfally  refnse  to  have  business 
relatiras  with  another  for  any  reason — on 
account  of  whim,  caprice,  prejudice  or  ill  will. 
He  may  lawfully  induce  others  to  refrain  from 
having  business  relations  with  such  third 
person,  though  it  injuriously  affects  such  per- 
son, provided  his  action  be  to  serve  some  legit- 
imate interest  of  his  own,  as  reducing  the 
competition  of  such  third  person's  business, 
and  no  definite  legal  rights  of  the  latter,  cnch 
as  contract  rights,  are  thereby  violated.  He 
cannot  lawfully,  however,  go  beyond  this  in 
inducing  other,  persons  to  refrain  from  basi- 
ness  relations  with  a  third  person,  since  his 
purpose  in  such  event  would  not  be  for  his 
own  protection,  bnt  for  another's  injury,  and 
would  necessarily  amount  to  a  malicious  or 
wanton  interference  with  another's  business. 
In  sach  cases,  therefore,  the  motive  must  de- 
termine the  lawfulness  of  the  act. 

"So  here,  while  the  defendants,  either  sev- 
erally or  in  concert,  conld  lavrfully  refrain  from 
writing  insurance  for  the  plaintiff,  whatever 
might  be  their  reason  for  such  action,  if  their 
purpose  was  to  do  no  more  than  to  exercise 
that  privilege,  yet  if  their  purpose  was  not 
this  legitimate  one,  but  went  beyond  it,  and 
was  to  bring  about  a  condition  that  in  its 
natural  result  would  destroy  or  seriously  in- 
jure the  plaintiff's  business,  we  think  their 
action  would  lose  its  lawful  character,  and 
would  amount  to  a  malicious  interference 
with  his  right  of  freedom  in  his  business.  It 
would  be  the  intentional  causing  of  loss  to  an- 
other without  justifiable  cause,  amounting  to 
a  malicious  purpose  to  inflict  it,  which,  in  law, 
ia  a  wrong." 

The  above  conclusions  render  unnecessary 
a  decision  of  the  question  whether  the  acts 
complained  Of  fall  within  the  inhibition  of 
our  antitrust  statute,  or  whether  the  Court 
of  Civil  Appeals  correctly  held  that  the  evi- 
dence failed  to  support  a  finding  that  de- 
fendant companies  were  diargeable  with  cir- 


tiff. 

[2]  Under  subdivision  12  of  the  opinion  of 
the  Court  of  Civil  Appeals,  202  S.  W.  1025, 
1028,  that  court  held  that  the  trial  court 
committed  error  In  refusing  a  special  charge 
upon  the  law  of  qualified  privilege  as  related 
to  reports  made  by  Cole  to  the  several  com- 
panies he  represented,  in  whidi  reports  11- 
belous  statements  were  made  concerning 
plaintiff.  As  we  have  held,  this  was  not  an 
action  for  slander  or  libel,  and  the  reports 
were  in  no  sense  the  bases  of  plaintiff's  suit 
We  are  unable  to  see  what  bearing  the  ques- 
tion of  qualified  privilege,  as  related  to  these 
reports,  could  have  upon  any  issue  in 
this  case.  The  reports  were  not  referred  t& 
in  the  charge,  and  no  contention  was  made 
that  plaintiff  was  seeking  to  recover  either 
against  Cole  or  any  of  the  defendants  for 
these  communications.  We  are  unable, 
therefore,  to  see  what  useful  purpose  could 
be  served  by  enlightening  the  jury  upon  the 
law  of  qualified  privilege  as  related  to  slan- 
der and  libel,  when  the  action  was  not  one 
for  slander  or  libel,  bu&  for  creating  a  situ- 
ation whereby  plaintiff  could  not  procure  in- 
surance through  the  means  of  canceling  pol- 
icies and  refusing  to  write  plaintiff. 

[3,  4]  The  remaining  holding  of  the  Court 
of  Civil  Appeals  adverse  to  plaintiff  is  that 
there  was  no  evidence  that  Bates  Adjust- 
ment Company  was  a  partnership,  and  an 
partnership  was  denied  under  oath  by  the 
defendants,  alleged  to  compose  the  partner- 
ship, and  dted,  they  could  not  be  held  as 
partners.  This  ruling,  we  think,  is  correct, 
and  should  be  sustained.  The  only  evidence 
of  partnership  consisted  of  letter  heads  of 
the  adjustment  company  which  referred  to 
that  concern  as  "The  Bates  Adjustment  Co., 
Insurance  Adjusters,"  and  gave  the  names 
of  E.  P.  Bates,  R.  L.  Cole,  B.  W.  Roberts, 
and  other  defendants  alleged  by  plaintiff  to 
compose  the  partnership.  Cole  in  his  testi- 
mony denied  that  the  concern  was  a  part- 
nership, and  stated  that  it  was  owned  by  E. 
P.  Bates,  and  that  he  (Cole)  was  merely  an 
employee  working  upon  a  weekly  salary.  He 
also  In  his  testimony,  at  several  places,  re- 
ferred to  the  adjustment  company  as  "our 
firm."  But  these  references  were  evidently 
loosely  made,  and  should  be  given  no  signif- 
icance In  the  absence  of  some  affirmative 
proof  that  the  partnership  relation  existed, 
the  burden  to  establish  which  was  cast  upon 
plaintiff  by  the  sworn  answer  of  defendants. 
Cole  was  the  only  defendant  alleged  to  be 
connected  with  the  Bates  Adjustment  Com- 
pany whidi  the  evidence  In  any  way  tended 
to  connect  with  the  alleged  illegal  acts. 

We  conclude  that  the  judgment  of  the  dis- 
trict court  in  so  far  as  it  was  against  de- 
fendant El  W.  Roberts  should  be  reversed, 
and  judgment  rendered  In  his  favor,  and 
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that  as  to  all  oOier  defendants  the  Judgment 
of  the  Court  of  Civil  Appeals  should  be  re- 
versed, and  that  of  the  district  court  af- 
firmed. 

GREENWOOD  and  PIERSON,  JJ.     The 

Judgment  recommended  In  the  report  of  the 
Commission  of  Appeals  is  adopted,  and  will 
be  entered  as  the  Judgment  of  the  Supreme 
Court. 


HOUSTON  BELT  &  TERMINAL  RY.  OO.  V. 
SCHEPPELMAN.  (No.  209-3302.)* 

(Commission  of  Appeals  of  Texas,  Section  A. 
Nov.  80,  1921.) 

1.  Municipal  oorporatloBs  «=>809( I)— Person 
doing  work  on  street  under  du^  Mt  to  im- 
pair use  for  travel. 

It  is  the  duty  of  persons  permitted  to  do 
worlc  on  a  street  to  so  observe  the  rights  of 
the  public  as  to  prevent  the  same  from  be- 
coming impaired  for  the  pnrpose  of  travel. 

2.  Municipal  corporations  €=>768(3)— Ordlna- 
ry  care  required  in  constructing  sidewalk 
with  even  surface.' 

A  municipality  is  not  an  insurer  of  the 
safety  of  pedestrians  using  the  sidewalks,  and 
is  not  required  to  construct  an  even  surface, 
but  is  only  required  to  exercise  ordinary  care 
in  constructing  reasonably  safe  sidewalks  and 
in  maintaining  them  so. 

3.  Municipal  oorporetioBB  «=>82l(6)— NeglU 
gent  oonstruotlen  of  sidewalk  question  for 
Jury. 

In  constructing  sidewalks  where  elevation 
must  be  dealt  with,  the  duty  to  the  public  is 
discharged  if  ordinary  care  is  exercised  to 
make  them  reasonably  safe  for  travel;  the  re- 
quired standard  being  generally  for  the  jury. 

4.  Municipal  corporations  <S=»8I 9(1)— Causing 
projection  in  sidewalk  to  be  considered  In 
determining  negligence  for  Jury. 

Where  defendant  railway  company  in  re- 
filling an  excavntion  for  a  sewer  built  with  the 
city's  permission  caused  a  cliange  in  a  properly 
constructed  sidewalk,  and  plaintiff  caught  her 
foot  on  a  projecting  cement  block,  the  change 
from  the  original  condition  was  a  circum- 
stance indicating  negligence,  and  one  that  the 
jury  was  warranted  in  considering,  in  deter- 
mining whether  defendant  was  negligent  under 
the  circumstances. 

5.  Municipal  corporations  «=>82t(  18)— Negli- 
gence of  person  causing  defect  In  sidewalk 
Jury  question. 

Whether  one  causing  a  slight  inequality  In 
a  sidewalk  is  chargeable  with  neghgence  in 
failing  to  repair  the  defect  in  anticipation  of 
injury  to  a  pedestrian  is  a  question  for  the 
jury. 

6.  Municipal  corporations  €=>8I9(I)— Facts 
held  to  show  negligence  oausing  sidewalk 
defect. 

In  an  action  by  a  pedestrian,  injured  when 
her  toot  caught  on  a  cement  block  of  a  side- 


walk changed  by  defenSant's  sewer  construc- 
tion work,  done  with  the  city's  permission,  evi- 
dence held  sufficient  to  warrant  a  finding  of 
negligence. 

7.  Master  and  servant  (3=3318(2)- Negligence 
of  Independent  contractor  held  Imputable  to 
employer  supervising  work. 

In  an  action  for  injury  to  a  pedestrian  by 
a  sidewalk  made  defective  by  defendant's  con- 
struction of  a  sewer,  that  the  work  was  done 
by  an  independent  contractor  was  no  defense, 
where  defendant  participated  in  the  construc- 
tion and  exercised  immediate  control  and  su- 
pervision of  it,  and  defendant  was  liable 
whether  the  supervision  was  in  pursuance  of 
the  contract  or  m  violation  of  it.  • 

8.  Master  and  servant  9=>32D— Indepeadent 
contraiotor's  faulty  construction  of  sewer, 
making  sidewalk  unsafe,  held  to  make  owner 
liable. 

Where  a  sidewalk  was  made  unsafe  by  de- 
fective sewer  construction  work  done  under  a 
contract  with  a  property  owner,  the  fact  that 
the  work  was  done  by  an  independent  contrac- 
tor did  not  preclude  recovery  against  the 
owner  for  a  pedestrian's  injuries,  where  the 
contract  provided  that  if  necessary  to  "water- 
tamp"  the  refilling  of  the  excavation  it  was  to 
be  done  at  the  expense  of  the  owner,  who 
failed  to  require  the  contractor  to  water-tamp 
the  earth;  the  effect  of  such  failure  being  to 
agree  by  contract  to  faulty  construction  mak- 
ing the  owner  liable. 

9.  Mnnloipal  corporations  ^=>809(l)— No  per- 
son can  render  sidewalks  unsafe  for  travel 
withoat  being  directly  liable  for  Injury  to 
travelors. 

No  person,  with  or  without  consent  of  the 
municipality,  can  render  a  sidewalk  unsafe  for 
public  use  without  being  liable  to  a  traveler 
who  suffers  injury  and  the  neglect  of  the  mu- 
nicipality to  restore  the  sidewalk  to  a  reason- 
ably safe  condition  is  no  defense  in  an  action 
for  damages  against  the  party  whose  negligence 
caused  the  defect. 

Error  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District 

Action  by  F.  Sdieppelman  against  the 
Houston  Belt  &  Terminal  Railway  Company. 
A  Judgment  for  plaintiff,  and  a  denial  of  a 
new  trial  was  affirmed  by  the  Court  of  Ap- 
peals (2a3  S.  W.  167),  and  defendant  brings 
errcHT.    Affirmed. 

Andrews,  Streetman,  Bams  &  Logue,  of 
Houston,  for  plaintiff  In  error. 

Geo.  L.  Charlton  and  Carothers  &  Brown, 
all  of  Houston,  for  defendant  in  error. 

SPENCER,  J.  This  suit  was  Instituted  by 
defendant  In  error,  F.  Scheppelman,  to  re- 
cover of  plaintiff  In  error,  Houston  Belt  & 
Terminal  Railway  Company,  for  damages 
sustained  on  account  of  the  alleged  negligent 
injuring  of  his  wife. 

The  railway  company,  desiring  storm  sew- 
er connections  to  drain  its  property,  situated 
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In  the  city  of  Houston,  Tex.,  secured  a  permit 
from  tbe  city  of  Houston  to  construct,  and  It 
did  construct,  a  sewer  from  St  Emanuel 
street  to  Austin  stret,  connecting  at  the  lat- 
ter point  with  the  Austin  street  sewer. 

It  was  agreed  that  the  railway  company 
should  pay  for  the  construction  of  the  sewer, 
and  In  addition  pay  the  city  $15,000  for  the 
'connection,  and  upon  payment  to  the  city  of 
the  sum  mentioned  and  the  acceptance  of  the 
sewer  by  the  city,  the  dty  was  to  own,  oper- 
ate, and  maintain  it.  The  amoimt  agreed  up- 
on was  paid  to  the  city,  and  the  sewer  ac- 
cepted on  or  about  April  28,  1009 ;  and  it  was 
thereafter  In  the  ezduslTe  possession  and 
control  of  the  dty. 

It  was  alleged  by  defendant  In  error  that 
in  refllllng  the  excavation  made  for  the  lay- 
ing of  the  sewer  pipe  the  railway  com- 
pany, or  its  agent,  negligently  faUed  to  fiU  up 
and  tamp  down  the  earth  under  the  sldewaUc, 
and  as  a  result  the  earth  subsided,  causing 
the  cement  walk  to  sinlt  at  one  point  and 
raise  or  project  several  inches  higher  than 
the  adjoining  portions  of  the  walk  at  another 
point;  that  this  projection,  constituting  a 
nuisance,  existed  several  mouths  prior  to 
November  20,  1912.  and  that  on  that  date 
at  about  9:30  p.  m.  defendant  in  error's  wUe^ 
while  crossing  the  street  at  the  point  of  ob- 
struction, caught  her  foot  on  the  projection, 
and  was  by  reason  thereof  thrown  violently 
upon  the  concrete  walk,  sustaining  the  in- 
juries complained  of. 

Plaintiff  in  error  urges  three  grounds  upon 
which  it  seeks  to  avoid  liability :  First,  that 
no  liability  can  be  predicated  upon  merely 
the  uneven  condition  of  the  sidewalk,  or  its 
surface;  second,  that,  the  work  having  been 
performed  by  an  Independent  ccmtractor  em- 
ployed by  it,  it  is  relieved  of  liability ;  third, 
that  as  the  dty  accepted  the  sewer  about 
April  28,  1909,  from  which  date  until  and  in- 
cluding the  time  of  the  accident  the  dty  had 
exclusive  possession  and  control  thereof, 
operating  and  maintaining  the  same,  with  the 
duty  at  all  times  resting  upon  the  city  to 
exerdse  ordinary  care  to  restore  and  main- 
tain the  sidewalk  in  a  reasonably  safe  con- 
dition, the  interposition  of  this  duty  upon  the 
dty  broke  the  causal  relation  of  the  original 
negligence  of  the  railway  company,  thereby 
discharging  plaintiff  In  error  from  liability. 

In  response  to  special  Issues  submitted  to 
it,  the  Jury  found  that  the  railway  company 
failed  to  exercise  ordinary  care  In  refilling 
the  excavation,  in  that  It  did  not  properly 
tamp  down  the  earth  to  prevent  the  subsid- 
ing of  the  earth,  and  that  as  a  result  the 
condition  of  the  sidewalk  as  heretofore  de- 
scribed was  brought  about,  and  that  this  con- 
dition was  the  proximate  cause  of  the  injury. 
Upon  the  issue  of  Indejpendent  contractor,  it 
found  that  the  Hedges  Construction  Com- 
pany, employed  by  the  Railway  Company  to 
do  the  work,  did  not  have  direct  charge  (rf 


and  perform  all  the  details  of  the  construc- 
tion work,  and  that  the  supervision  of  the 
work  by  the  railway  company  was  not  limit- 
ed to  assuring  the  completion  of  the  work 
according  to  the  plans  and  specifications.  A 
Judgment  was  rendered  In  favor  of  defendant 
in  error,  and  upon  appeal  the  Judgment  was 
affirmed.    203  S.  W.  167. 

[1]  It  is  the  duty  of  those  who  do  work  up- 
on or  adjacent  to,  or  who  Ose  the  highways  of 
a  municipality  to  so  observe  the  rights  of  the 
public  In  so  doing,  as  to  prevent  the  same 
from  becoming  Impaired  for  the  purposes 
of  travel.  Just  the  same  as  the  duty  rests  up- 
on the  munldpality  to  do  so.  Kampmann  v. 
RothweU  et  al.,  101  Tex.  535,  109  B.  W.  1089, 
17  li.  R.  A.  (N.  S.)  768. 

[2]  The  authorities  are  unanimous  In  hold- 
ing that  a  municipality  is  not  an  Insiurer  of 
the  safety  of  pedestrians  using  the  sidewalks 
within  its  boundaries,  and  Is  not  required  to 
construct  an  even  surface  for  the  highways 
and  streets  within  its  boundaries,  bat  is  only 
required  to  exerdse  ordinary  care  in  con- 
structing reasonably  safe  highways  and  side- 
walks, and  in  maintaining  them  so.  City  of 
Dallas  V.  Moore,  74  S.  W.  95,  32  Tex.  Oiv. 
App.  230 ;  Davis  v.  Austin,  22  Tex.  Civ.  App. 
460,  54  S.  W.  927;  Galveston  v.  Dazet  (Sup.) 
19  S.  W.  142. 

[3]  In  constructing  sidewalks  it  becomes 
necessary  In  many  Instances,  on  account  of 
the  toimgraphy  of  the  land,  to  deal  with  ele- 
vation. In  such  instances,  the  municipality 
may  overcome  the  elevation  in  such  manner 
as  the  Judgment  of  the  proper  officials  having 
diarge  of  the  highways  may  dictate,  and  its 
duty  to  the  public  is  discharged,  provided 
that  ordinary  care- is  exercised  to  make  them 
reasonably  safe  for  the  purposes  of  travel. 
It  often  results  that  steps  are  used  to  over- 
come elevation,  and  that  there  Is  no  uniform- 
ity in  so  far  as  evenness  and  equality  of  sur- 
face are  concerned;  but  whether  the  re- 
quired standard  has  been  applied  by  the 
munldpality  in  constructing  them  is  general- 
ly a  question  for  the  Jury's  determination. 

[4]  The  question  of  original  construction, 
however,  is  only  Indirectly  involved  In  this 
case.  The  action  is  predicated,  not  upon  the 
negllgsit  failure  to  properly  construct  the 
sidewalk,  but  upon  the  negligence  of  the  rail- 
way company  in  Impairing  the  sidewalk  as 
a  place  of  travel.  The  record  reveals  that 
the  sidewalk,  as  originally  constructed,  was 
upon  practically  level  ground  with  an  even 
surface.  The  Jury  found  that  there  was  a 
"step-up"  at  the  point  of  the  accident  prior  to 
the  construction  of  the  sewer,  but  It  also 
found  that  the  changed  condition  of  the  walk 
was  the  iH-oxlmate  cause  of  the  injury.  Ap- 
parently, there  was  no  structural  defect  In  the 
walk.  The  effect  of  tbe  Jury's  finding  is  that 
the  projection  causing  the  injury  was  the  re- 
sult of  the  negligoice  of  the  railway  company 
to  propwly  refill  the  excavation,  causing  the 
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.  cement  blo(^  of  a  proiwrly  constructed  side- 
walk to  become  an  obstruction.  This  chang- 
ed condition  of  the  sidewalk  is  clearly  ap- 
parent from  the  photographic  exhibit  found  In 
the  record.  This  change,  from  the  original  con- 
dition, is  a  circumstance  indicating  negli- 
gence, and  one  tliat  the  Jury  was  warranted 
in  considering  in  determining  whether  the 
railway  company  was  negligent  under  all  the 
circumstances. 

[6]  Not  every  defect  or  slight  inequality  in 
a  sidewalk  causing  an  injury  is  a  sufficient 
basis  upon  which  to  predicate  an  action  for 
negligence.  If  the  defect  complained  of  as 
causing  the  injury  is  so  slight  and  unimpor- 
tant in  character  that  an  injury  therefrom 
is  not  reasonably  to  be  anticipated,  the  one 
causing  the  defect  will  not  be  chargeable  with 
negligence.  In  every  case  of  this  character 
the  question  is  presented:  Would  a  person 
of  ordinary  prud^ice  in  the  discharge  of  that 
degree  of  care  which  the  I^w  imposes,  havje 
repaired  the  defect,  or  caused  the  same  to  be 
repaired  in  anticipation  of  such  an  injury? 
This  is  essentially  a  Jury  question.  Water- 
town  V.  Greaves,  112  Fed.  183,  50  C.  C.  A.  172, 
56  L.  B.  A.  865;  Bedford  v.  Woburn,  176 
Mass.  520,  57  N.  E.  1008 ;  Graham  v.  Town  of 
Oxford,  105  Iowa,  706,  75  N.  W.  473 ;  Patter- 
son V.  City  of  council  Bluffs,  91  Iowa,  732,  59 
N.  W.  63 ;  Blyhl  v.  Village  of  WatervlUe,  57 
Minn.  115,  58  N.  W.  817,  47  Am.  St  Bep.  596 ; 
Mullins  V.  Slegel  Cooper  Co„  183  N.  I.  137, 
75  N.  E.  1112. 

The  facts  In  the  case  of  Watertown  v. 
Greaves,  supra,  are  similar  to  the  facts  in 
this  case.  The  court  in  disposing  of  the 
same  question  as  presented  here,  said: 

"The  next  question  is  whether  the  court 
erred  in  denying  the  defendant's  motion  that 
the  jury  be  directed  to  find  for  the  defendant. 
The  plaintiff  was  Injured  by  a  fall  duis  to  a 
defect  in  a  sidewalk.  There  was  evidence 
that  where  a  gravel  walk  adjoined  a  concrete 
walk — the  concrete  projected  above  and  across 
the  gravel  walk  at  a  height  of  abont  3  inches 
at  the  place  where  the  plaintiff  fell,  and  that 
the  defect  bad  existed  for  at  least  six  months. 
This  was  in  a  thickly  settled  locality.  The 
plaintiff's  toe  struck  the  edge  of  the  concrete, 
causing  her  to  fall  forward  on  her  liands  and 
knees  upon  the  concrete.  This  occurred  on 
the  morning  of  December  27,  1890,  at  about 
6:15  o'clock,  before  sunrise,  when  it  was  still 
dark,  and  while  the  plaintiff  was  on  her  way  to 
work  in  the  mill  at  Watertown.  We  think  it 
clear  that  the  question  whether  there  was  a 
defect  in  the  sidewalk  which  the  defendant  in 
the  exercise  of  reasonable  care  should  have 
remedied  was  properly  submitted  to  the  Jury. 
[Citing  authorities.]" 

In  Lamb  v.  Worcester,  ITT  Maaa.  82,  68 
N.  E.  474,  the  defect  consisted  of  the  doors 
and  hinges  of  a  bulkhead  raised  approximate- 
ly 1%  inches. above  the  level  of  an  other- 
wise  smooth  surfiice  of  a  sidewalk.  The 
plaintiff  caught  her  foot  against  the  main 


part  of  the  bulkhead  and  hinge  and  fell,  re- 
ceiving the  injuries  complained  of.  The 
Supreme  Court  of  Massachusetts  there  stat^ 
and  disposes  of  the  point  at  issue: 

"The  defendant  contends  that  the  bnlkbead 
did  not  constitute  a  defect,  and  that  the.  plain- 
tiff was  not  in  the  exercise  of  due  care. 

"Instructions  to  that  effect  were  requested 
by  It  and  were  refused,  and  the  defendant  ex-' 
cepted.    There  was  a  verdict  for  the  plaintiff. 

"Whether  projections  of  the  character  de- 
scribed from  an  otherwise  smooth  and  level 
sidewalk  constituted  defects  In  the  sidewalk 
which  the  defendant  in  the  exercise  of  reason- 
able care  should  have  remedied  seems  to  na 
to  have  been  properly  submitted  to  the  jury. 
In  view  of  recent  decisions,  we  do  not  see  how 
it  could  have  been  ruled  as  a  matter  of  law  that 
they  did  not  constitute  defects.  Bedford  v. 
Woburn,  176  Mass.  620,  and  cases  cited.  The 
defendant  relies  upon  Baymond  v.  Lowell,  6 
Cush.  624.  But  in  that  case  the  aUeged  defect 
consisted  of  a  sewer  grate  resting  against  the 
edge  of  the  curbstone  of  a  sidewalk  and  pro- 
jecting an  inch  or  two  above  it,  and  it  was  held 
that  a  person  who  chose  to  cross  the  street  at 
that  point  and  tripped  over  the  grate  could  not 
recover.  Dowd  v.  Chicopee,  116  Mass.  93,  95. 
In  this  case  the  defect  was  in  a  smooth  and 
otherwise  level  sidewalk  at  a  place  where  the 
plaintiff  had  a  dear  right  to  pass." 

In  Graham  v.  Town  at  Oxford,  supra,  the 
Supreme  Court  of  Iowa  said : 

"It  was  said  In  Baxter  v.  City  of  Cedar 
Bapids,  108  Iowa,  699,  that  'whether  an  ob- 
struction or  other  defect  in  a  walk  is  of  a  char- 
acter to  make  the  municipality  which  permits 
it  to  exist  responsible  for  it  does  not  neces- 
sarily depend  upon  the  size  of  the  defect, 
but  upon  the  effects  which  may  reasonably  be 
apprehended  from  it  upon  persons  who  use 
the  walk  in  a  proper  manner.  These  will  vary 
with  the  circumstances  of  different  cases,  and 
whether  the  municipality  is  liable  for  a  de- 
fect in  its  streets  or  walks  will,  as  a  mle,  be 
a  question  of  fact,  to  be  determined  by  the 
jury  under  the  instructions  from  the  court,, 
and  not  a  mere  question  of  law,  to  be  deter- 
mined by  the  court  alone.'" 

In  Mullins  v.  Slegel  Cooper  Co.,  supra,  a 
sidewalk  constructed  of  flagstone  became  dis- 
turbed and  out  of  position  by  reason  of  heav- 
ily laden  wagons  passing  over  it  to  and  from 
the  premises  of  the  defendant,  so  that  one- 
flagstone  rested  upon  another  and  was  raised 
three  Inches  above  the-  level  of  the  walk. 
Upon  this  projection  the  plaintiff  stumbled, 
fell,  and  was  injured.  The  Court  of  Appeals 
of  New  Tork,  In  reviewing  the  decision  of  the 
Supreme  Court  of  that  state  as  to  the  liabil- 
ity of  the  defendant,  said: 

"We  come,  therefore,  first  to  the  narrow 
question  whether,  in  the  sidewalk  of  a  public 
and  much-traveled  street,  if  one  flagstone  rests 
upon  another  and  is  raised  3  inches  above  the 
level  of  the  walk,  it  constitutes  such  a  danger- 
ous situation  on  a  dark  night  as  to  warrant  a 
recovery  on  behalf  of  a  person  who  stumbles 
and   falla    over    the    same,    receiving   serious 
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injary.  To  this  ma;  be  Added  the  £act  that 
this  condidon  was  allowed  to  exist  from  the 
stunmer  of  1902  until  March,  1903,  and  that 
the  place  was  not  lighted.  There  is  evidence 
permitting  the  jury  to  find  that  this  obstmc- 
tion  was  S  inches  high.  It  would  seem  to  re- 
quire no  argument  to  establiah  the  fact  that 
this  conditioa  was  in  the  highest  degree  dan- 
gerous; that  a  person  passing  along  at  an 
ordinary  gait  in  the  darkness  was  liable  to 
serious  injury  in  passing  over  this  obstruc- 
tion. It  has  been  repeatedly  held  that  a  way- 
farer, passing  along  a  public  street  in  the 
night,  in  the  absence  of  lights  or  any  warning, 
is  entitled  to  assume  that  his  way  is  normal 
and  ■afe." 

It  would  be  a  profitless  task  to  review  all 
the  decisions  dted  by  plaintiff  In  error  In 
support  of  its  contention  that  as  a  matter  of 
law  there  is  no  llaMlIty.  Suffice  to  say,  w« 
have  examined  all  of  them,  and  find  that 
tbey  are  dlstingulBhable  on  tbe  Cacts  from 
this  case. 

City  of  Meridian  v.  Orook,  106  Miss.  700, 
69  South.  182,  li.  R.  A.  1916A,  482,  is  the  one 
most  strongly  rdled  upon  by  plaintiff  in  er- 
ror. The  opinion  was  by  a  majority.  Tbere 
the  plaintiff  fell  In  consequence  of  stepping 
into  a  depression  8  inches  wide  in  a  sidewalk, 
and  was  Injured.  TVWle  not  expressly  so 
stating,  the  majority  apparently  found  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, in  that  she  was  walking  very  rapidly 
upon  a  well-lighted  sidewalk,  without  looking 
where  she  was  placing  her  feet.  We  are  not 
confronted  with  such  a  state  of  facts  here. 
The  Jury  has  found,  based  npon  evidence 
warranting  such  a  finding,  that  Mrs.  Schep- 
pelman  was  not  guilty  of  contrlbntory  negli- 
gence. 

City  of  Meridian  v.  Crook  cites  Butler  v. 
Village  of  Oxford,  188  N.  T.  444,  79  N.  B. 
712  in  support  of  the  rule  that  a  municipal- 
ity is  not  an  Insurer  and  Is  not  expected  to 
maintain  sidewalks  in  an  al>80lutely  perfect 
condition,  but  is  only  required  to  use  ordinary 
care  in  detecting  and  remedying  defects,  with 
the  view  of  maintaining  them  in  a  reasonably 
safe  condition  for  travel.  The  decision  not 
only  announces  a  correct  proposition  of  law 
npon  this  point,  but  supports  the  conclusion 
we  have  reached  In  this  case. 

The  plaintiff  in  some  manner  stumbled 
against  the  projecting  edge  of  a  stone  walk 
In  approaching  from  the  dirt  walk  with 
which  It  connected.  The  vicinity  was  well 
lighted  where  the  accident  occurred.  The 
court  held  there  was  no  liability  because: 
(1)  There  was  nothing  in  the  slight  difference 
of  grade  between  the  stone  walk  and  dirt 
walk — which  defect  the  court  found  was 
scarcely  noticeable — ^whlch  reasonably  should 
arouse  apprehension  of  danger  to  travelers; 
and  (2)  the  condition  of  the  walk  was  not  the 
result  of  breakage  or  wear  which  had  im- 
paired the  original  condition  of  the  walk. 


strongly  suggests  an  inference  of  negligence 
of  the  municipality,  but  that  it  involved  a 
case  at  original  construction.  In  other 
words,  the  opinion  recognizes  that  where  a 
mnnidjMUity  has  exercised  ordinary  care  in 
constructing  sidewalks  to  make  them  reason- 
ably safe  for  travel,  and  the  conditioa  of  the 
sidewalk  as  thus  constructed  is  interfered 
with  In  such  manner  as  to  cause  a  defect,  it 
Is  a  question  of  fact  for  the  Jury  to  deter- 
mine whether  those  responsible  for  such  de- 
fect are  guilty  of  negligence  iu  falling  to 
remedy  such  defect. 

[6]  The  photographic  exhibits  of  record  in 
this  case  clearly  disclose  a  disturbed  and 
changed  condition  of  the  sidewalk  from  that 
originally  constructed — and  this  fact,  to- 
gether with  the  other  facts  surrounding  the 
mjury,  was  sufficient  upon  which  to  predicate 
an  action  for  negligence. 

[7]  In  view  of  the  evidence  and  the  findings 
of  the  Jury  thereunder,  the  defense  that  the 
work  was  performed  by  an  independent  con- 
tractor is  without  merit.  The  evidence  of 
C.  A.  Cavln,  witness  for  plaintiff  to  error,  Is 
to  the  effect  that  one  Burns  was  chief  en- 
gineer for  the  railway,  and  that  he  was  as- 
sistant engiueer  in  constructing  the  work; 
that  in  that  capacity  he  was  on  the  work 
practically  every  day,  consulting  with  the 
representatives  of  the  construction  company 
as  to  the  details  of  the  construction ;  that  in 
case  a  minor  detail  of  the  work  was  in  ques- 
tion, be  gave  instructions  as  to  how  it  should 
be  done,  and  varied  the  plans  from  time  to 
time  as  to  minor  details;  that  on  all  ques- 
tions affecting  the  construction  other  than 
minor  details,  the  decision  of  the  railway 
company  in  connection  with  that  of  the  dty 
was  final;  that  in  exercising,  control  or  su- 
pervision over  the  work,  the  contract  with 
tbe  subcontractor  and  his  instructions  from 
the  railway  company  were  his  guide;  that  be 
did  whatever  Bums  instructed  him  to  do, 
and  that  the  construction  engineer  followed 
Us  guide. 

It  is  clear  from  the  evidence  that  the  rail- 
way company  actually  partidpated  in  the 
construction  of  the  sewer,  and  tliat  it  exer- 
cised inmiediate  control  and  supervision  of 
it  It  matters  not  what  prompted  the  rail- 
way company  to  supervise  the  construction, 
whether  in  pursuance  of  the  contract,  or  In 
violation  of  it,  or  as  a  n?ere  intermeddler ;  If 
its  will  dominated  and  controlled,  and  negli- 
gence resulted,  it  would  nevertheless  be  li- 
able. 

[I]  There  is  another  cogent  reason  for 
overruling  the  assignment  presenting  tbSm 
issue.  The  contract  between  the  railway 
company  and  the  construction  company  pro- 
vided that,  if  necessary  to  "water-tamp"  the 
refilling  of  the  excavation,  it  was  to  be  done 
at  the  expense  of  the  railway  company.  The 
Jury  was  warranted  in  concluding  that  the 
which  latter  fact  the  court  held  sometimes  failure  to  "water-tamp"  the  earth  was  neg- 
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ligence.  Under  the  provision  of  the  contract 
the  railway  company  could  have  required 
that  the  earth  be  water-tamped.  The  effect 
of  Its  failure  to  do  so  was,  under  audi  cir- 
cumstances, to  agree  by  contract  to  the  de- 
fective construction,  for  which  we  think  it  la 
primarily  liable,  notwithstanding  the  work 
may  have  been  done  by  an  independent  con- 
tractor. It  is  not  within  the  power  of  the 
parties  to  a  contract  to  agree  to  negligently 
do  a  thing  which  will  result  In  an  obstruction 
to  the  highways  of  a  municipality  rendering 
them  unsafe  for  public  use,  without  incurring 
liability  therefor,  in  the  event  a  pedestrian, 
who,  without  negligence  on  his  part,  suffers 
an  injury  therefrom,  any  more  than  It  would 
be  to  contract  outright  to  erect  an  obstruc- 
tion therein  rendering  them  unsafe  and  caus- 
ing Injury. 

[9]  With  reference  to  the  contention  that 
the  city  of  Houston  alone  is  liable.  It  is  our 
view  that  no  person,  with  or  without  the  con- 
sent of  the  municipality,  can  actively  render 
a  highway  or  sidewalk  of  a  municipality  un- 
safe for  public  use,  without,  as  a  rule,  being 
liable  to  a  traveler  who  suffers  injury  there- 
by. The  breach  of  Its  duty  by  the  municipal- 
ity to  restore  the  highway  or  sidewalk  to  a 
reasonably  safe  condition  and  maintain  it  in 
that  condition — in  other  words.  Its  passive 
neglect — furnishes  no  defense  to  an  action  for 
damages  against  the  party  whose  active  neg- 
ligence rendered  the  highway  or  sidewalk 
dangerous.  Gates  ▼.  Penn.  Ry.  Co.,  150  Pa. 
50,  24  Atl.  638,  16  L.  R.  A.  655. 

The  case  of  city  of  San  Antonio  v.  Taleri- 
co,  08  Tpx.  151,  81  S.  W.  519,  is,  in  our  opin- 
ion, applicable  here.  It  was  there  deter- 
mined, under  substantially  similar  facts, 
that  the  St.  Joseph's  Orphan  Asylum,  which 
years  before  had  created  a  dangerous  con- 
dition of  the  sidewalk,  was  primarily  liable 
for  an  injury  to  a  pedestrian,  notwithstand- 
ing the  city  was  also  liable. 

In  view  of  our  conclusions,  we  recommend 
that  the  Judgment  of  the  district  court  and 
of  the  Oourt  of  Civil  Appeals  be  affirmed. 

GREENWOOD  and  PIERSON,  JJ.  The 
judgment  recommended  in  the  report  of  the 
Commission  of  Appeals  is  adopted,  and  will 
be  entered  as  the  Judgment  of  the  Supreme 
Court 


SUDDATH  V.  STATE. 


(No.  6211.) 

Dec.  7, 


(Court  of  Criminal  Api>eal8  of  Texas, 
1921.) 

Criminal  law  «=>925i/2(3)  —  New  trial  manda- 
tory, when  Jury  discnssed  matter  not  In  evi- 
dence. 
Under  Vernon's  Ann.  Code  Or.  Froc.  1916, 

art.  837,  snbd.  7,  a  new  trial  ia  mandatory, 


where  the  jury,  during  their  deliberations  in  a 
trial  for  murder,  discussed  the  fact,  of  wliicb 
no  evidence  had  been  introduced,  that  defendant 
had  previously  killed  another  man,  and  one  of 
the  jurors,  who  had  theretofore  been  for  con- 
viction for  manslaughter,  agreed,  becauae  of 
Buch  dlacnasion,  to  a  conviction  for  murder. 

Appeal  from  District  Court,  Clay  County; 
H.  F.  Weldon,  Judge. 

W.  F.  Suddath  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

R.  B.  Taylor,  of  Fort  Worth,  and  Chas.  L. 
Black,  of  Austin,  for  appellant. 

R.  O.  Storey,  Asst.  Atty.  Qax.,  for  the 
State. 

LATTIMORE,  3.  AppeUant  was  convicted 
in  the  district  court  of  Clay  county  of  mur- 
der, and  his  punishment  fixed  at  confinement 
in  the  penitentiary  for  a  period  of  five  years. 

In  our  view,  but  one  question  need  be  men- 
tioned. In  bis  motion  for  new  trial  appellant 
complained  of  misconduct  on  the  part  of  the 
jury,  in  that,  while  deliberating  upon  the 
case  after  their  retirement,  they  received 
erideace  wliich  waa  not  before  them  during 
the  progress  of  the  trial.  Upon  the  hearing 
of  said  motion  the  Jurors  who  tried  the  case 
were  before  the  court,  and  apparently  with- 
out any  contradiction  all  testified  that  while 
tbey  were  deliberating  upon  the  case,  and 
before  they  reached  their  verdict,  it  was 
discussed  by  them,  to  a  greater  or  less  ex- 
tent, that  appellant  had  killed  another  man 
at  a  former  time.  One  of  the  Jurors,  who 
had  not  theretofore  agreed  to  convict  appe- 
lant of  murder,  testified  that  he  was  influenc- 
ed by  said  discussion,  and  the  fact  that  ap- 
pellant had  previously  killed  another  man,  to 
agree  to  a  conviction  for  murder,  wlicreas  he 
had  theretofore  been  for  manslaughter.  It 
also  developed  that  a  number  of  the  Jurors 
had  never  before  heard  of  the  fact  men- 
tioned. 

This  question  has  been  before  us  in  vari- 
ous forms  and  at  many  times,  and,  as  made 
by  the  record  before  us,  seems  to  have  al- 
ways been  held  reversible  error.  Our  as- 
sistant Attorney  General  confesses  error  up- 
on this  point,  citing  Gilbert  v.  State,  85  Tex. 
Or.  R.  697,  216  S.  W.  107;  Luman  v.  State, 
86  Tex.  Cr.  R.  298,  216  S.  W.  395;  Lankster 
▼.  State,  43  Tex.  Cr.  R.  298,  65  S.  W.  373; 
Hughes  V.  State,  43  Tex.  Cr.  R.  611,  67  S. 
W.  104;  Hughes  v.  States,  44  Tex.  Cr.  R. 
296,  70  S.  W.  746;  CUements  v.  State,  69 
Tex.  C!r.  R.  369,  163  S.  W.  1137;  arUde  837. 
subd.  7,  Vernon's  C.  C.  P. 

Because  of  the  misconduct  of  the  Jury 
and  its  character,  and  the  fact  that  in  such 
case  a  new  trial  is  made  mandatory  by  the 
terms  of  article  837  of  Vernon's  C.  C.  P.,  the 
Judgment  of  the  trial  court  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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GAY  V.  STATE.     (No.  6502.) 


(Coart  of  Criminal  Appeals  of  Texas.    Not.  80, 
1921.) 

Crimlaal   law   «=3l090(8,    l3)-CvMeMe  aad 

argument,  not  revleweil  In  absono*  of  bill  of 

oxoeptton*  and  stmtement  of  facts. 

Matters  contained  in  motion  for  new  trial 

relating  to  arguments  of  district  attorney,  and 

to  tlie  reception  and  rejection  of  evidence,  and 

to   the  insufficiency   of  same  to   support  the 

conviction,  Aekf  not  to  be  considered  on  appeal 

in  the  absence  of  bills  of  exceptions  and  a 

statement  of  facts. 

Appeal  from  District  Court,  Hunt  Coun- 
ty;   Geo.  B.  Hall,  Judge. 

LoTle  Gay  was  convicted  of  burglary,  and 
appeals.    Aifirmed. 

R.  G.  Storey,  Asst  Atty.  Gen.,  for  the  State. 

liATTIMORB,  J.  Appellant  was  convicted 
in  the  district  court  of  Hunt  county  of  the 
offense  of  burglary,  and  his  punishment  fixed 
at  two  years  in  the  penitentiary. 

Tbe  record  Is  before  us  without  a  state- 
ment of  facts.  There  is  a  bill  of  excepttoos 
to  the  court's  refusal  to  permit  the  flUng  of 
an  amended  motion  for  a  new  trial.  It  ap- 
pears from  said  bUl  and  the  qualification 
thereto  attached  that  the  verdict  was  ren- 
dered on  April  14, 1921,  and  that  on  April  16th, 
upon  a  belief  that  there  would  be  no  appeal, 
api)ellant  was  brought  before  the  court,  and 
bis  formal  motion  for  new  trial  overruled, 
and  he  was  sentenced.  It  appears  from  the 
record  that,  upon  being  asked  if  he  had  any- 
thing to  say  why  sentence  should  not  be 
pronounced  upon  him,  he  said,  "Nothing." 
It  seems  that  appellant's  attorneys  did  not 
live  In  the  county.  The  trial  term  of  the 
court  ended  on  May  7, 1921,  and  on  the  morn- 
ing of  the  6th  of  May,  and  before  the  expira- 
tion of  said  term,  the  court  was  Informed  that 
an  amended  motion  for  new  trial  would  be 
presented  on  belialf  of  appellant  It  was 
then  ascertained  that  appellant  had  been  re- 
moved from  Greenville,  the  county  seat  of 
Hunt  county,  but  the  court  was  under  the 
impression  that  he  was  In  Dallas  on  his  way 
to  the  state  penitentiary,  and  the  court  told 
appellant's  attorney  that  he  did  not  know 
that  appellant  intended  to  appeal  his  case, 
and  for  such  attorney  to  let  the  court  Isnow 
at  once  and  he  would  try  to  get  appellant 
back  in  court  bo  that  the  amended  motion 
for  new  trial  might  be  properly  filed  and 
presented.  The  trial  court  says  In  his  ex- 
planation that  he  heard  nothing  further  from 
said  attorney  and  made  no  further  effort  to 
have  appellant  brought  bacic  within  the 
Jurisdiction  of  the  trial  court  until  the  after- 
noon of  the  7th  of  May,  the  day  of  adjourn- 
ment, at  which  time  it  was  impossible  to 
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&W.) 
have  appellant  brought  before  the  court  be- 
fore its  close.  There  is  also  appended  to 
said  bill  of  exceptions  the  amended  motion 
for  new  trial  which  the  court  refused  ap- 
pellant permission  to  file. 

Without  attempting  to  discuss  th?  ques- 
tion of  the  procedure  Involved  in  the  action 
of  the  trial  court,  we  have  examined  the 
amended  motion  for  new  trial,  and  find  there- 
in no  such  grounds  as  would  have  called  for 
the  granting  of  same,  had  permission  been 
given  to  appellant  to  file  it,  and  had  the  trial 
court  considered  same  as  upon  a  regular  fil- 
ing and  presentation.  The  matters  contained 
in  said  motion  relate  to  arguments  of  the 
district  attorney,  and  to  the  reception  and 
rejection  of  evidence,  and  to  the  InsulBcIency 
of  same  to  support  the  verdict,  none  of  which 
questions  would  have  necessitated  or  called 
for  a  new  trial  on  the  part  of  the  lower  court, 
nor  for  a  reversal  on  the  part  of  this  court. 
In  the  absence  of  bills  of  exceptions  and  a 
statement  of  facts. 

The  Judgment  of  the  trial  court  will  be 
affirmed. 


CARVER  V.  STATE.    (No.  6386.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Nov.  80, 
lOZL) 

Indtatment  and  Information  «=>87(2),  122(4)— 
Conviction  reversed,  whore  impossible  date 
alleged,  or  there  is  variance  between  com* 
plaint  and  Information. 
Where  the  time  of  the  offense  charged-  is 
laid  at  an  impossible  date,  or  there  is  a  vari- 
ance between  the  allegation  of  the  date  in  the 
complaint  and  information,  a  conviction  will  not 
be  sanctioned. 

Appeal  from  Ckimanche  County  Cioort;  F. 
J.  Reese,  Judge. 

Bob  Carver  was  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed,  and  prose- 
cution dismissed. 

Callaway  &  Callaway,  of  Comanche^  for 
appellant. 

R.  G.  Storey,  Asnt  Atty.  0«i.,  for  the 
State. 

MORROW,  P.  J.  Conviction  is  for  ag- 
gravated assault;  punishment  fixed  at  a  fine- 
of  $500. 

The  complaint  alleges  the  date  of  the  of- 
fense at  an  Impossible  date,  namely,  the  SOtli 
of  December,  19120.  The  Information  states 
the  date  of  the  term  of  court  as  January, 
19120,  and  the  datar  of  the  oSeiise  December 
20,  1920.  Touching  errors  of  this  character, 
this  court,  at  an  early  date,  said: 

"It  is  better  that  the  judgment  should  be  re- 
versed than  to  establish  such  a  precedent,  or 
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encourage  carelessness  in  the  preparation  of 
so  important  a  part  of  the  record  to  be  brought 
to  this  court  as  the  indictment" 

The  necessity  that  the  date  of  the  offense 
charged  In  the  complaint  and  Information 
must  correspond  lias  been  frequently  de^ 
dared.  Hoerr  v.  State,  4  Tex.  App.  75;  Lac- 
Ivey  V.  State,  53  Tex.  Cr.  K.  459,  110  S.  W. 
fl03;  Wlim  V.  State,  223  S.  W.  230.  Where 
the  date  of  the  offense  is  laid  at  an  impossi- 
ble date  or  where  there  is  a  variance  between 
the  allegation  of  the  date  of  the  offense  in 
the  complaint  and  Information,  this  court 
has  unliormly  refused  to  sanction  the  con- 
viction. Donaldson  v.  State,  15  Tex.  App. 
30;  Clement  v.  State,  22  Tex.  App.  25,  2  S. 
W.  379;  HarweU  v.  State,  65  S.  W.  521;  Col- 
lins V.  State,  5  Tex.  App.  37;  and  dtatlona 
thereof  in  Rose's  Notes  on  Texas  Rep.  (2d 
Ed.)  vol.  4,  p.  1215. 

Because  of  the  Impossible  date  and  vari- 
ance referred  to,  the  Judgment  Is  ordered' 
reversed,  and  the  prosecution  dismLssed. 


BRADFORD  v.  STATE.     (No.  6476.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Nov.  23> 
1921.    Rehearing  Denied  Dec.  21,  1921.) 

Criminal  law  «=9l  144(18)— Denial  of  new  trial 

because  of  discrimination   In  forming  grand 

Jury  presumed  eorreot  where  net  *npport«il 

by  evidence  on  appeal. 

To  consider  the  question  of  the  overmllng 

of  motion  for  new  trial  on  appeal,  because  of 

the  discrimination  in  forming  a  grand  jury,  the 

averment  in  the  motion  must  be  supported  by 

evidence,  and  in  the  absence  of  such  evidence 

the  ruling  of  the  trial  conrt  is  presumed  to  be 

correct 

Appeal  from  District  Court,  Bexar  County; 
S.  U.  Tayloe,  Judge. 

Ghas.  Bradford  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Af- 
firmed. 

R.  A.  Campbell,  of  San  Antonio,  for  ap- 
pellant 

R.  O.  Storey,  Asst  Atty.  Uen.,  for  the 
State. 

MORROW,  P.  J.  Appellant  was  convicted 
of  assault  with  intent  to  murder.  Punish- 
ment fixed  at  confinement  in  the  penitentiary 
for  a  period  of  seven  years. 

The  point  was  made  in  the  trial  court  and 
is  brought  here  for  review  that  appellant, 
being  a  negro,  was  the  subject  of  intentional 
discrimination  in  the  exclusion  of  negroes 
from  the  grand  Jury.  The  question  was 
raised  for  the  first  time  on  motion  for  new 
trial.  Whether  it  Is  waived  by  falling  to 
present  It  at  an  earlier  stage  of  the  pro- 
ceedings we  need  not  consider,  for  the  reason 


that  the  bills  preserved  fUIed  to  dlsdose 
that  any  evidence  was  Introduced  supporting 
the  averment  in  the  motion.  It  is  intimated 
in  the  bills  that  the  court  exduded  evidence, 
but  the  nature  and  character  of  the  evi- 
dence Ib  not  revealed.  It  was  incumbent  up- 
on the  appellant  to  sustain  his  attack  upon 
the  Indictment  and  the  organization  of  the 
grand  Jury  by  evidence.  His  failure  to  do 
so  deprives  this  conrt  of  the  opportunity  to 
determine  whether  his  motion  was  true  or 
not  The  trial  Judge  having  overruled  It 
and  In  the  absence  of  knowledge  of  facts  up- 
on which  be  acted,  we  must  presume  that  his 
ruling  Is  correct  Whitney  v.  State,  48  Tex. 
Cr.  R.  197,  63  S.  W.  879;  Hemphill  v.  State. 
75  Tex.  Cr.  R.  63,  170  S.  W.  155;  Vernon's 
Texas  Crim.  Statutes,  vol.  2,  p.  180,  art  4u9, 
and  note. 
The  judgment  is  afflrmed. 


ZIGMDND  V.  STATE.    (No.  6499.) 

(Court  of  Criminal  Appeals  of  Texas.   Mov.  30, 
1921.) 

1.  Criminal  law  «=> 1 094— Conviction  afflrmed. 
In  absence  of  statement  of  faott  or  bill  of 
exoeptlog*. 

Where  there  is  no  statement  of  facts  or 
bill  of  exceptions,  and  the  complaint  and  in- 
formation appear  to  be  in  regular  form,  and 
there  seems  nothing  wrong  with  the  court's 
charge,  and  no  error  appears  in  the  record,  the 
judgment  of  the  trial  court  will  be  affirmed. 

2.  Criminal  law  «=3l097(5)— Exaeptlon  to 
charge  not  conaldered.  In  absence  of  state, 
ment  of  facts. 

Defendant's  exception  to  the  eoorf  a  charge 
as  being  on  the  weight  of  the  evidence  cannot 
be  considered,  in  the  al>sence  of  a  statement  of 
facts. 

Appeal  from  Atascosa  Clounty  Court;  W. 
H.  Hill,  Judge. 

Alex  Zigmond  was  convicted  of  using  abu- 
sive language,  and  atqpeals.    Afflrmed. 

B.  Q.  Storey,  Asst  Atty.  Gen.,  for  the 
State. 

liAOrriMORB,  J.  Appellant  was  convicted 
in  the  county  court  of  Atascosa  county  of 
using  abusive  language,  and  his  punishment 
'fixed  at  a  fine  of  $26. 

[1,2]  The  record  Is  before  us  without  a 
statement  of  facts  or  bill  of  exceptions.  The 
complaint  and  Information  appear  to  be  In 
regular  form,  and  there  seems  nothing  wrong 
with  the  charge  of  the  court  Appellant  ex- 
cepted to  the  court's  charge  as  being  on  the 
weight  of  the  evidence,  but  In  the  absence  of 
a  statemmt  of  facts  we  cannot  determine 
the  merit  of  such  exception. 

No  »ror  appearing  In  the  record,  the 
Judgmoit  of  the  trial  court  will  be  affirmed. 
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HOLLAND   V.    STATE.      (Ne.   6509.) 

(Court  of  Criminal  Appeals  of  Texas.    Not.  30. 
1921.) 

CrimliMl  law  «=3l5— Whars  Itw  Is  repaaled  b«. 

fore  Judgment  booomes  final,  conviction  will 

be  dismissed. 
Where  the  sole  coont  in  an  indictment 
charged,  and  defendant  was  convicted  of,  un- 
lawful  possession  of  equipment  for  making  in- 
toxicating liquor,  and  the  phase  of  the  statute 
denouncing  such  offense  was  omitted  in  amend- 
ing the  law  (Acts  37th  Leg.  [1921]  First  and 
Second  Called  Sobs.  c.  61),  the  conviction  will 
be  reversed  and  prosecution  dismissed,  in  obedi- 
ence to  Fen.  Code  1911,  art.  16,  exempting  from 
punishment  those  offending  against  a  law  sub- 
sequently repealed  before  the  judgment  be- 
comes finaL 

Appeal  from  District  Coart,  Angelina 
County;  L.  D.  Oulnn,  Judge. 

Ben  Holland  was  convicted  of  having  un- 
lawful possession  of  equipment  for  making 
Intoxicating  liquor,  and  appeals.  Reversed, 
and  prosecution  dismissed. 

Faircblld  &  Redditt,  of  Lufkln,  tot  appel- 
lant. 

R.  G.  Storey,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  The  sole  count  In  the 
indictment  charged,  and  the  appellant  was 
convicted  of,  the  unlawful  possession  of 
equipment  for  making  intoxicating  liquor. 
The  phase  of  the  statute  denouncing  this 
offense  having  been  omitted  in  amending 
the  law  on  the  subject,  it  becomes  necessary, 
in  obedience  to  article  16  of  the  Penal  Code, 
exempting  from  punishment  those  offending 
against  a  law  subsequently  repealed  before 
the  Judgment  becomes  final,  to  order  that 
the  judgment  be  reversed  and  the  prosecn* 
tlon  dismissed.  Chapter  61,  Laws  of  the 
37th  Leg.,  First  and  Second  Called  Sessions ; 
Frank  Cox  v.  State,  234  S.  W.  531,  recently 
decided. 


WHiTELY  at  ai.  V.  STATE.    (No.  6518.) 

(Court  of  Criminal  Appeals  of  Texas. 
Nov.  30,  1921.) 

1.  Criminal  taw  «=>!  144(7)— In  absence  of 
bill  of  exceptions,  presumed  that  refusal  of 
continuance  was  proper. 

Where  no  bill  of  exceptions  was  taken  to 
«  refusal  of  a  continuance,  it  will  be  inferred 
on  appeal  that  the  court's  refusal  was  ac- 
ceptable to  defendants,  and  that  no  error 
could  be  daimed. 

2.  Criminal  law  <S=9l090(8)— Errors  In  recap- 
tlei  of  evidence  not  considered,  la  absence 
of  bills  of  exceptions. 

Errors  in  the  reception  of  evidence  com- 
plained of  in  defendants'  motion  for  new  tliid 


cannot  be  conridered  on  appeal,  in  tbe  ab- 
sence of  bHls  of  exceptions. 

Appeal  from  District  C!ourt,  Sterling  Coun- 
ty;  C.  E.  Dubois,  Judge. 

C!arrol '  and  Joel  Whitely  were  convicted 
of  burglary,  and  appeal.    Aflarmed. 

Anderson  &  Upton,  of  San  Angelo,  for  ap- 
pellants. 

a.  O.  Storey,  Asst  Atty.  Gen.,  for  tbe 
State. 

LATTIMOBE,  J.  Appellants  were  con- 
victed in  the  district  court  of  Sterling  county 
of  burglary,  and  their  punishment  fixed  at 
two  years  in  the  penitentiary. 

[1]  When  tbe  case  was  called  for  trial  a 
continuance  was  sought  by  appellants.  To 
its  refusal  no  bill  of  ^ceptions  was  taken. 
In  this  condition  of  the  record  we  can  only 
infer  that  the  court's  refusal  was  acceptable 
to  appellants,  and  that  no  error  could  be 
claimed.  Vernon's  C.  0.  P.  p.  029,  for  col- 
lation of  authorities. 

[2]  Tbe  record  is  barren  of  exceptions  to 
the  charge  of  the  court  or  anything  dse.  One 
special  charge  was  asked,  which  was  given. 
The  motion  tor  new  trial  complains  of  er- 
rors In  the  reception  of  evidence,  but.  In  the 
absence  of  bills  of  exceptions  presenting 
such  matters,  we  cannot  consider  the  com- 
plaints. No  question  is  raised  as  to  the 
sumclency  of  the  evidence  to  support  the  ver- 
dict, and  a  discussion  of  the  facts  Is  omitted. 

The  judgment  of  the  trial  court  Is  affirmed. 


CORZINE  V.   STATE.    (No.   6501.) 

(Court  of  Criminal  Appeals  of  Texas. 
Nov.  30,  1021.) 

Criminal  law  $=» 1 094— Conviction  affirmed  In 
absence  of  statement  of  facto  or  bill  of  ex- 
ceptions. 

Wbere  the  record  on  appeal  is  without 
statement  of  facts  and  bill  of  exceptions,  and 
no  reason  appears  for  reversing  the  trial 
court's  judgment,  the  conviction  will  be  af- 
firmed. 

Appeal  from  District  Court,  Hunt  County ; 
Geo.  B.  Hall,  Judge. 

John  Corzlne  was  convicted  of  assault  with 
intent  to  murder,  and  appeals.    Affirmed. 

See,  also,  88  Tex.  Cr.  R.  340,  226  S.  W.  686. 

R.  G.  Storey,  Asst.  Atty.  Gen.,  for  tbe 
State. 

HAWKINS,  J.  Ckmviction  was  for  assault 
with  Intent  to  murder.  Punishment,  two 
years  in  penitentiary. 

Tbe  record  is  before  us  without  statement 
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of  facts  or  Mils  of  exceptions.  We  bave 
discovered  no  reasons  wliy  the  judgment  of 
tbe  trial  court  should  be  reversed,  and  the 
same  is  therefore  ordered  affirmed. 


CRAWFORD  V.  STATE.     (No.  6409.) 

(Court  of  Criminal  Appeals  of  Texas.    Not.  2, 

1921.    On  Motion  for  Rehtaring,  Not.  23, 

1921.) 

Criminal   law   «=>922(7).    1090(14),    1097(5), 
1186(4)— Judgment  reversed  for  omission  of 
written  charge  In  absence  of  bill  of  exceptions 
and  statement  of  facts. 
Judgment  will  be  reTersed  for  omission  of 
written  charge  to  the  jury  as  required  by  Ver- 
non's Ann.  Code  Cr.  Proc.  1916,  art.  735,  made 
ground  for  new  trial,  though  no  bill  of  excep- 
tion or  statement  of  facta  accompanies  record, 
and   notwithstanding    article   743,    prohibiting 
reversal  for  technical  errors,  and  such  omission 
may  be  raised  for  the  first  time  In  motion  for 
new  trial. 

Appeal  from  District  Oourt,  Kaufman 
County ;  Joel  R.  Bond,  Judge. 

Hattle  Crawford  was  convicted  of  having 
possession  of  equipment  for  tbe  unlawful 
manufacture  of  intoxicating  liquor,  and  she 
appeals.    Reversed  and  remanded. 

Cooley  &  Crisp,  of  Kaufman,  for  appellant 
B.  O.   Storey,  Asst.  Atty.   Gen^  for  the 
State. 


HAWKINS,  J.    Conviction  was  for  having 
in  possession  equipment  for  the  unlawful 
'  manufacture  of  intoxicating  liquor.    Punish- 
ment, one  year  In  penitentiary. 

No  statement  of  facts  or  bills  of  excep- 
tions accompany  the  record.  Judgment  was 
rendered  on  March  24,  1921.  Two  days  later 
a  formal  motion  for  new  trial  was  filed,  and 
on  the  3l6t  day  of  March  an  amended  motion 
for  new  trial  was  filed,  in  which  for  tbe 
first  time  It  is  set  up  that  no  "written" 
charge  was  delivered  to  the  Jury.  The  fact 
that  such  omission  occurred  Is  not  authenti- 
cated In  any  way,  either  by  bill  of  exception, 
or  by  proof  upon  hearing  of  tbe  motion  for 
new  trial.  In  this  state  of  the  record,  under 
many  authorities,  we  must  affirm  this  case, 
because  of  the  absence  of  bills  of  exertion 
and  statement  of  facts. 

On  Motion  for  Rehearing. 

Upon  consideration  of  this  case  originally 
we  were  inclined  to  the  view  that  article  743, 
Vernon's  C.  C.  P.,  would  control,  and  that 
a  disregard  of  article  735,  requiring  a  writ- 
ten charge,  could  not  for  the  first  time  be 
raised  in  the  motion  for  new  trial.  Upon 
more  mature  consideration  we  reached  the 


conclusion  that  we  were  In  error.  Our  opin- 
ion In  No.  6455,  Howard  v.  State,  284  S.  W. 
895,  decided  November  16,  1921,  expresses  our 
convictions  contrary  to  the  original  holding 
In  this  case. 

The  motion  for  rehearing  Is  granted.  Judg- 
ment of  affirmance  is  set  aside,  and  for  fail- 
ure to  give  a  written  charge  the  Judgment 
of  the  trial  court  Is  reversed,  and  the  cause^ 
remanded. 


STROUD  V.  STATE.    (No.  6374.) 

(Ourt  of  Criminal  Appeals  of  Texaa. 
Nov.  23,  1921.) 

Qrand  Jury  €=35— Indictment  returned  by  grand 
Jury    of  10  men  and  2  women  Is  Illegal. 
An  indictment   returned   by  a   grand  Jury 
composed  of  10  men  and  2  women  is  illegal. 

Appeal  from  District  (Tonrt,  McLennan 
County;  Ridiard  I.  Munroe,  Judge. 

Clyde  Stroud  was  convicted  of  statutory 
rape,  and  he  appeals.  Reversed,  and  prose- 
cution dismissed. 

Farmer  &  Farmer,  of  Waco,  for  appellant. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Conviction  was  for  statuf 
tory  rape.  Punishment,  7  years  In  the  pen- 
itentiary. 

It  is  made  to  appear  that  the  grand  Jury 
which  returned  the  Indictment  was  composed 
of  10  men  and  2  women.  In  HariMr  v.  State 
(No.  6319)  234  S.  W.  900.  recently  decided^ 
such  Indiotment  was  held  to  be  void. 

Tbe  Judgment  of  the  trial  court  is  re> 
versed,  and  the  prosecution  under  the  pres> 
ent  Indictment  ordered  dismissed. 


TOLIVER  V.  STATE.     (No.  6507.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  30, 
1921.) 

Criminal    law   ^ssl  131  (5)— Appeal    dismissed 

where  defendant  has  escaped. 

Where  it  is  made  to  appear  that,  pending 
appeal,  defendant  has  escaped  from  custody, 
and  still  remains  at  large,  the  appeal  will  be- 
diamisBed. 

Appeal  from  District  Court,  Lamar  GouB' 
ty;    Ben    H.  Denton,  Judge. 

Will  Toliver  was  convicted  of  theft,  and 
appeals.    Appeal  dismissed. 

C  M.  Cureton,  Atty.  Oen.,  for  the  State. 

HAWKINS,  J.     AppeUant  was  convicted- 
of' hog  theft   It  is  made  to  appear  that,  pend- 
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Ing  this  appeal,  the  defendant  escaped  from 
custody  on  the  5th  day  of  July,  1921,  and  still 
remains  at  large. 
The  appeal  Is  therefore  ordered  dismissed. 


TEXAS  &  N.  O.  R.  CO.  et  al.  v.  BOLTON. 
(NO.  2446.) 

(Court  «f  CItH  Appeals  of  Texas.    Tezarkana. 

Not.  25,  1921.    Rehearing  Denied 

Dec.  1,  1921.) 

1.  Railroads  «S9370  —  Oparattvaa  held  nnder 
dsty  to  blow  whistle  to  warn  ooatraotor  work- 
Isg  In  out. 

Where  the  operatiTes  of  a  train  knew  that 
a  contractor  was  engaged  in  working  with  his 
teams  in  a  cot,  from  which  he  could  not  see  an 
approaching  train  for  more  than  150  yards,  and 
it  was  the  custom  of  trainmen  to  follow  a 
rule  requiring  them  to  blow  a  whistle  to  warn 
him  on  approaching  the  cot,  they  owed  him 
the  duty  to  give  timely  warning  by  blowing  the 
whistle,  and  he  conid  rely  on  their  performance 
of  such  duty.  , 

2.  Railroads  <s=9389 (4)— Failure  to  blow  whis- 
tle held  proximate  cause  of  oontraetor's'  la- 
Jury. 

Where  a  contractor  who  was  working  with 
his  teams  in  a  cut  was  Injured  when  he  was 
struck  by  the  train  while  attempting  to  get  a 
team  out  of  the  cnt,  the  failure  of  the  train 
operatives  to  blow  the  cnstomary  warning  whis- 
tle was  the  proximate  cause  of  his  injury,  eT«n 
though  he  saw  the  train  in  time  to  reach  a 
place  of  safety  lumseli!  and  was  in  a  place 
of  safety  until  thrown  towards  the  track  by  a 
sudden  movement  of  a  team. 

3.  Negligence  ®=>56( I)— Proximate  cause  of 
Injury  deHned. 

If  the  injury  is  a  natural  and  prolkable  con- 
sequence of  the  negligent  act  complained  of, 
that  act  is  correctly  taken  as  the  proximate 
cause. 

4.  Railroads  «=>400(  10) —Contributory  negli- 
gence of  contraotor  bold  for  Jury. 

A  railroad  contractor  working  in  a  cut, 
who  was  attempting  to  get  his  teams  out  of 
the  way  of  an  approaching  train  and  who  flag- 
ged the  train  in  plenty  of  time  for  it  to  have 
stopped,  ketd  not  contributorily  negligent  aa 
matter  of  law. 

5.  Railroads  $=>400(  14)— Issue  of  dlscovoTMl 
peril  of  contractor  held  for  Jury. 

Where  a  railroad  contractor,  attempting  to 
get  Ids  teams  out  of  the  cut  in  front  of  a  train 
wUcb  had  not  given  timely  warning  of  its 
approach,  signaled  the  engineer  to  stop  in 
plenty  of  time,  and  there  was  no  evidence  that 
the  engineer  did  not  see  the  teams  or  the  con- 
tractor's signal,  the  plaintiff  was  entitled  to 
have  the  issue  of  discovered  peril  submitted  to 
the  jury,  though  he  was  not  personally  in  dan- 
ger' untU  the  instant  before  the  team  struck 
him,  when  he  was  thfown  toward  the  track  by 
a  sudden  movement  of  the  team. 


6.  Trial  «=3260<l)— Roqnsst  covered  by  spo- 
olal  Uaue  properly  refused. 

An  assignment  of  error  to  the  refusal  to 
give  a  special  requested  charge  will  be  over- 
ruled, where  the  charge  was  sufiSciently  cover- 
ed in  a  special  issue  aa  submitted  to  the  jury. 

7.  Appeal  and  error  «=9l004(i)— Verdict  sup- 
ported by  evidence  and  not  shown  to  have  re- 
sulted from  passion  affirmed. 

A  judgment  will  not  be  reversed  because  of 
amount  of  damagea  allowed,  where  it  does  not 
appear  from  the  record  there  was  any  passion 
or  prejudice  on  the  part  of  the  jury  and  there 
was  evidence  of  permanency  of  injury  to  a  de- 
gree which  would  authorise  the  jury  to  fix  the 
amount  found  in  the  verdict. 

Appeal  from  District  Court,  Cherokee 
County;  L.  D.  Guinn,  Judge. 

Action  by  O.  P.  Bolton  against  the  Texas 
&  New  Orleans  Railroad  Company  and 
others.  Judgment  for  the  plaintiff,  and  de- 
fendants appeal.     Afflnned. 

The  appellee  received  personal  injuries  by 
being  struck  in  bis  side  and  tmck  by  the  en- 
gine of  a  freight  train,  and  he  Inougbt  this 
suit  to  recover  damages  therefor.  He  was 
an  independent  contractor  engaged  by  the 
railroad  company  to  do  ditching  and  track- 
grading  at  Fry's  Gap,  and  he  had  been  at  the 
work  at  the  place  in  Question  for  about  one 
week  l)efore  the  day  of  bis  injury.  The 
place  of  work  was  in  a  cut  about  250  yards 
long,  between  20  and  30  feet  wide,  and  about 
15  feet  deep.  The  railway  track  runs  in  an 
easterly  to  westerly  direction  through  the 
cut  At  the  west  end  of  the  cut  the  railway 
track  begins  to  curve,  and  continues  to  curve 
tn  conformity  with  the  cut  for  about  one- 
third  of  its  length.  The  appellee  had  in  bis 
employ  and  was  in  immediate  charge  of  ten 
men,  each  with  teams  using  plows  and  scrap- 
ers. At  about  10  o'clock  a.  m.  of  the  day  in 
question,  a  freight  train  of  about  15  carH 
came  from  the  west,  going  east.  The  train  * 
was  scheduled  to  arrive  at  the  point  at  about 
9  o'clock  a.  m.,  but  customarily  ran  on  ir- 
regular time.  The  train  approached  the  cut 
without  whistling  or  ringing  the  bell,  and 
was  not  discovered  by  those  in  the  cut  until 
it  was  alwut  150  yards  from  the  end  of  the 
cut.  After  seeing  the  approaching  train, 
the  appellee  began  directing  the  unliitchlng 
and  moving  to  safety  of  the  teams,  and  re- 
ceived the  personal  injuries  by  being  struck 
by  the  engine  under  the  dicumscauces  later 
on  stated. 

The  grounds  ot  negligence  pleaded  by  th< 
appellee  are: 

"That  on  or  about  September  28,  1620,  the 
plaintiff  was  in  the  employ  of  the  defendant, 
working  on  its  right  of  way  and  roadbed  about 
five  miles  northwest  from  JackEonvilie  at  or 
near  Fry's  Gap,  and  was  engaged  in  repairing 
the  tracks  and  roadbed  and  in  cleaning  out  the 
ditches;    that  his  employment  required  him  tc 
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b«  on  and  about  aald  track;  that  h*  and  oth- 
ers working  under  his  direction  had  been  en- 
gaged at  this  particular  place  for  approximate- 
ly a  week  in  similar  employment,  and  with  the 
knowledge  of  the  defendant,  its  agents  and  em- 
ployees; that  the  defendant  had  promulgated 
a  rule  requiring  all  trains  approaching  the 
place  where  plaintiff  and  the  others  were  en- 
gaged at  work  to  sound  the  whistle  and  ring 
the  bell  and  give  warning  of  the  approach  of 
trains,  and  to  slow  down  or  run  slowly;  that 
the  plaintiff  knew  of  and  reUed  on  this  rale." 

And 

(1)  "That  on  or  about  the  date  aforesaid, 
while  the  plaintiff  was  engaged  in  his  work,  de- 
fendant, through  its  agents,  seryants  and  em- 
ployees, negligently  failed  to  sound  any  warn- 
ing or  ring  the  bell  or  blow  the  whistle)  or 
otherwise  notify  the  plaintiff  of  the  approach 
of  the  train  or  slow  down  or  run  slowly;  that 
plaintiff  was  diligently  engaged  in  the  work  of 
his  employment  and  relying  on  due  care  of 
observance  of  the  rule  aforesaid  by  the  defend- 
ant, its  agents,  servants  and  employees." 

(2)  "That  the  operatives  of  the  train  which 
struck  the  plaintiff  knew  full  well  of  the  em- 
ployment of  the  plaintiff  and  the  others  at  the 
time  and  place  aforesaid,  and  of  the  promulga- 
tion of  the  rule  and  of  the  reliance  of  the  plain- 
tiff thereon,  and  they  negligently  failed  to  ob- 
serve said  rule,  which  was  the  direct  and  prox- 
imate cause  of  the  plaintiff's  injuries." 

(3)  "That  the  operatives  of  the  locomotive 
observed,  saw  and  discovered  and  actually  knew 
of  the  plaintiff's  employment,  situation  and 
peril,  and  that  he  was  relying  npon  the  rule 
and  that  he  did  not  observe,  realise  or  know 
that  the  train  was  approaching;  and  they  neg- 
ligently failed  to  sound  the  whistle,  ring  the 
bell  or  stop  said  train  or  lessen  the  speed 
thereof,  or  in  any  manner  to  ezerdse  ordinary 
care  to  use  all  the  means  reasonably  available 
for  the  purpose  of  avoiding  injury  to  the  plain- 
tiff; and  that  such  failure  was  the  proximate 
cause  of  his  injuries." 

The  defendant  answered  by  general  denial 
and  a  general  plea  of  cpntrlbutory  negligence 
on  the  part  of  the  plaintiff. 

Tne  case  was  submitted  to  the  jury  on 
special  issues,  and  in  keeping  with  the  an- 
swers of  the  jury  the  court  entered  judgment 
for  the  plaintiff.  The  findings  of  the  jury 
are: 

(1)  That  through  failure  on  the  part  of  the 
operatives  of  the  train  to  blow  the  whistle  in 
warning  of  the  approach  of  the  train,  suiiicient 
time  was  not  afforded  the  plaintiff  and  the  men 
in  the  cnt  to  remove  the  teams  and  themselves 
from  the  cut  and  avoid  the  danger  (consequent 
upon  being  in  the  cut  while  a  train  was  passing 
through  it),' and  that  such  failure  was  negli- 
gence proximately  causing  the  plaintiff's  in- 
juries, and 

(2)  That  the  operatives  of  the  train  actual- 
ly saw  plaintiff  and  the  teams,  and  in  a  periloas 
situation,  as  the  train  approached,  and  in  time 
to  have  avoided  the  perilous  situation  and  the 
injury  by  the  exercise  of  ordinary  care,  and 
that  there  was  a  failure  of  the  operatives  to 
exercise  ordinary  care,  which  was,  under  the] 


drcnmstances  and  aitaatjon,  neitligenee  proxi- 
mately causing  the  plaintitTs  injuries,  and 

(3)  That  the  plaintiff  did  not  come  in  con- 
tact with  the  train  on  account  of  any  move- 
ment of  his  own  at  the  time,  and  that  any  in- 
dependent movement  of  the  plaintiff  did  not 
contribute  to  his  injury. 

The  evidence  shows  that  when  the  train 
reached  the  place  in  question  at  about  10 
o'clock  a.  m.,  appellee  and  his  ten  employees 
under  him  were,  as  they  had  been  during  the 
week,  at  work  ditching  In  the  cut.  The  em- 
ployees were  driving  teams  pulling  plows 
and  scrapers,  and  the  appellee  was  personal- 
ly directing  the  work  being  done.  A  part  of 
the  crew  were  at  wotic  on  the  south  side  of 
the  railway  track  about  the  middle  part  of 
the  cut,  and  the  other  members  of  the  crew 
were  at  work  on  the  north  side  of  the  track 
between  40  and  60  feet  further  towards  the 
west  The  train  In  approaching  the  cut,  and 
In  coming  Into  It,  was  running  at  a  rate  of 
speed  of  15  miles  an  hour,  land  did  not  slack- 
en the  speed  or  stop  until  after  the  Injury 
happened.  The  whistle  was  not  blown  and 
tl^e  bell  was  not  rung  to  give  warning  of  the 
train's  approach.  The  approach  bf  the  train 
was  first  discovered  by  one  of  the  employees 
working  in  the  cut,  at  a  time  when  the  en- 
gine was  about  150  yards  distant  from  the 
west  end  of  the  cut;  and  he  holloed,  "The 
train  is  coming!"  Immediately  the  employ- 
ees, appellee  directing  them,  began  to  unhitch 
the  teams  and  make  efforts  to  get  them  out 
of  the  cut  Three  of  the  teams  were  driven 
out  of  the  cnt  but  two  teams  failed  to  get 
out  before  the  train  entered  the  cut  A  wit- 
ness testified,  and  without  dispute: 

"When  the  train  was  discovered  approaching, 
we  proceeded  to  try  to  get  the  teams  out. 
*  *  *  The  people  working  there  proceeded 
to  get  out  of  the  cut  Some  of  the  teams  were 
afraid  of  the  train,  and  my  understanding  was 
that  the  orders  were  to  get  them  out  of  the 
cut  whenever  a  train  was  coming." 

The  evidence  of  the  appellee,  which  is 
without  dispute  In  the  record,  is,  as  material, 
as  follows: 

"Everything  was  going  along  pretty  smooth 
at  the  time.  I  was  over  on  the  spur  side 
where  some  teams  were  ploughing,  and  I  was 
helping  plough  there,  and  the  first  thing  I  knew 
some  one,  I  believe  it  was  Jack  Huddlei>ton, 
hollowed  and  said  the  train  was  coming.  I 
then  ran  from  the  spur  side  across  the  main 
line  track  to  the  ditch  on  the  south  side,  where 
there  were  two  teams  in  about  80  or  40  feet 
of  the  runway.  I  got  those  two  teams  out  and 
I  then  got  ont  the  third  team.  The  other 
two  teams  I  failed  to  get  ont;  and  seeing  that 
I  wasn't  going  to  get  them  out  I  commenced 
flagging  the  train  down ;  and  again  when  we  got 
within  about  60  or  70  feet  I  Sagged  for  him 
to  slow  up.  If  he  had  slowed  up,  I  could  have 
got  all  the  teams  out  easy;  but  he  didn't  make 
any  effort  towards  slowing  up  or  blowing  the 
whistle  or  ringing  the  bell,  and  came  piling  on 
through.     Little  later  on,  he  kept  piling  on; 
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X  was  standing  over  there  next  to  the  bank. 
I  thought  this  team  was  going  to  scare  and 
ran  opposite  from  the  way  it  was  going.  I 
got  in  the  back  of  the  ditch  to  keep  from  get- 
tang  hit  by  the  train.  Jnst  abont  the  time  they 
sot  even  with  me,  the  train  went  on  from  mb, 
and  they  went  to  whirl  back  on  this  bank,  but 
instead  of  whirling  on  the  bank  they  turned 
towards  the  train.  I  run  from  the  bank  and 
got  up  over  towards  the  team,  and  was  some- 
thing like  8  or  9  feet  from  the  end  of  the  ties 
to  the  back  of  the  ditch  we  had  ploughed  down. 
'We  had  ploughed  it  and  it  was  sloping,  and 
that  still  left  about)  4  feet  between  me  and 
the  train.  This  team  didn't  whirl  back  on 
the  bank,  but  tnmed  back  towards  the  train, 
and  that  was  the  last  thing  I  conld  remember. 
"When  the  team  did  that,  I  was  kinder  in  front 
of  the  team  like,  and  it  was  ploughed  down  on 
tha  bank,  and  there  was  a  ridge  about  that 
^de  (indicating)  I  could  stand  upon.  They 
badn't  ploughed  the  last  two  or  three  furrows. 
I  was  standing  up  there.  The  team  turned  and 
was  going  throughl  there,  and  the  train  was 
coming  along  over  here.  The  train  hadn't  quite 
got  to  me  when  the  team  started  to  whirl 
around  towards  the  bank.  Instead  of  whirling 
on  the  bank,  they  turned  back  the  other  way. 
'When  they  ^d  that,  it  placed  me  in  such  shape 
I  didn't  remember  anything  further.  I  didn't 
remember  anything  until  I  got  about  halfway, 
«r  about  the  sand  pit,  coming  into  Jax^sonville. 
Something  hit  me.  I  knew  I  was  hit  I  don't 
know  what  it  was,  but  the  best  I  could  tell  it 
bit  me  about  the  sbonlders  or  small  part  of 
my  back.  It  seemed  to  have  given  me  more 
tronble  in  the  small  of  the  back  than  anywhere 
else.  I  was  facing  the  train  like.  I  vaa 
standing  back  here  kinder  facing  the  train  as 
it  came  by.  When  this  team  got  scared  and 
done  all  the  whirling  across  as  if  to  get  up 

00  the  bank,  they  whirled  back  towards  the 
engine,  and  that  was  the  last  I  knew.  It  was 
an  done  so  quick  I  couldn't  tell  just  how  it  did 
happen,  and  I  don't  think  anybody  else  on  the 
work  could  tell  just  how  it  happened.    •    *    • 

1  know  the  train  hit  me,  and  the  reason  I  know 
is  like  you  would  know  if  you  had  noticed  it 
hit  me.  I  saw  the  train  jost  aboat  the  time 
it  was  striking  me.  I  waa  in  a  whirl  there 
trying  to  get-oat  of  the  way." 

The  appellee  further  testified  as  follows: 

"We  had  instructions  from  the  section  fore- 
man with  regard  to  what  was  to  be  done  (by 
the  train  operatives)  in  approaching  the  cut. 

*  *  *  He  (the  section  foreman)  said  to  me 
that  the  men  at  the  office  and  these  trainmen 
know    where  -  these    teams    are    working    at. 

•  •  *  After  the  first  day  of  our  work  they 
Mowed  for  the  road  crossing  there  every  time. 

•  •  •  They  had  always  been  blowing  for  us 
or  giving  us  some  signal  after  the  first  day  of 
onr  work.  «  •  •  Trains  before  this  day  gave 
notice  of  their  approach  before  they  got  there. 

*  *  *  Just  before  you  get  to  this  cut  it  is 
npgrade;  it  would  have  been  easy  to  have 
•topped.  I  thought  he  could  have  stopped 
(the  train)  in  20  feet,  as  he  wouldn't  have  any- 
thing to  do  except  cut  off  the  steam  and  would 
have  to  use  mighty  little  air.  *  *  *  I  flag- 
ged them  (the  operatives  of  the  train)  down 
with  my  hands.    Flagging  with  my  hands  meant 


to  slow  np  and  stop.  The  engineer  could  have 
seen  me  for  150  yards,  and  he  could  see  the 
teams  going  out  of  the  runway.  •  •  •  When 
I  first  flagged  him  (the  engineer),  he  was  75 
yards  from  me,  and  the  second  time  the  en- 
gine was  something  like  50  or  60  feet  from 
me.  I  don't  know  whether  that  team  ran 
against  me  or  not;  when  it  whirled  about  I 
know  that  I  got  against  the  train.  •  •  •  I 
know  the  engineer  saw  me  all  the  time." 

The  witness  Jarrett  teetifled: 

"The  cut  was  about  200  yards  and  a  little 
better  long,  or  about  000  or  700  fftet  long.  The 
ent  was  not  wide  enough  on  either  side  of  the 
rail  for  the  team  or  those  teams  to  have  stay- 
ed there  and  let  the  train  pass  unless  they 
were  standing  perfectly  still.  If  the  team  was 
gentle,  stood  perfectly  still,  and  had  backed 
against  the  cot,  the  train  could  have  passed. 
•  •  •  The  last  time  I  saw  him  (plaintiff) 
before  the  train  obscured  my  sight  of  him  was 
when  he  had  taken  a  step  or  two  towards  the 
team  as  though  he  had  an  idea  to  assist  the 
young  man  driving  the  team,  and  about  that 
time  the  train  passed,  and  I  did  not  see  any- 
thing else.  The  team  Mr.  Bolton's  attention 
was  drawn  to  was  in  the  cut  It  drew  my  at- 
tention from  the  way  it  was  acting.  He  did 
not  have  the  team  out  of  the  cut  when  the  train 
passed.  *  *  •  The  custom  was  that  the 
trainmen  would  blow  the  whistle— they  usually 
whistled.  *  •  •  A  man  could  »ee  people 
working  in  this  cut  from  west  end,  I  would 
say,  150  yards;  it  may  be  possible  to  see  fur- 
ther than  that" 

The  evidence,  we  conclude,  supports  the 
jury's  findings  of  negligence  proximately 
causing  the  Injury  sued  for  in  failure  of  the 
train  •  operatives  to  exercise  ordinary  care 
In  aToiding  the  injury  after  discovering  the 
perilous  situation  and  danger  of  plaintiff, 
and  of  negligence  proximately  causing  the  in- 
jury in  failing  to  give  timely  warning  of  the 
approach  of  the  train  to  permit  the  appellee 
to  have  the  teams  withdrawn  from  the  cut 
In  virtue  of  the  custom  to  give  timely  warn- 
ing by  blowing  the  whistle  so  as  to  permit 
the  withdrawal  of  the  teams  from  the  cut, 
and  of  the  amount  of  the  verdict. 

Garrison,  Pollard,  Morris  &  Berry  and 
Baker,  Botts,  Parker  &  Garwood,  all  of 
Houston,  and  F.  B.  Gulnn,  of  Rusk,  for  ap- 
pellants. 

Norman,  Shook  &  Gibson,  of  Rusk,  for  ap- 
pellee. 

LEVY,  J.  (aftor  stating  the  facts  as 
above).  Error  Is  predicated  upon  the  refusal 
of  the  court  to  give  a  requested  special 
charge  peremptorily  instructing  the  jury  to 
return  a  verdict  in  favor  of  the  a]H>ellant  up- 
on the  ground  that,  imder  tbe  evidence,  there 
were  no  Issues  of  negligence  to  submit  to 
the  jury  which,  as  a  matter  of  law,  could 
have  been  the  proximate  cause  of  the  injury 
sued  for.  The  points  urged  are:  (1)  That  as 
the  appellee  saw  the  approaching  train  150 
yards  distant  from  him  and  had  sufficient 
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time  to  go,  as  be  did,  to  a  place  of  safety, 
seven  or  tight  feet  from  the  track  and  In  full 
clearance  of  .the  train,  the  failure  to  blow 
the  whistle  as  a  warning  of  the  approach 
of  the  train  could  not  be,  as  a  matter  of 
law,  the  proximate  cause  of  his  Injury;  and 
(2)  that  as  the  appellee  was  not  on  the  rail- 
road track,  but  safely  standing  seven  or  eight 
feet  from  It  and  in  full  clearance  of  the  train 
and  flagging  the  engineer  until  the  engine 
was  parallel  and  opposite  to  him,  the  en- 
gineer could  not  possibly  have  anticipated 
that  the  appellee  would  come  in  contact  with 
the  engine,  and  therefore  the  evidence  does 
not,  as  a  matter  of  law,  raise  an  issue  of  dis- 
covered peril. 

The  contention  of  appellant  seems  to  be 
founded  on  a  construction  of  the  evidence 
as  establishing  only  the  simple  facts  of  a 
person,  after  seeing  an  approaching  train 
150  yards  distant  fr«m  him,  placing  him- 
self at  a  point  7  or  8  feet  away  from  the 
track  and  in  safe  clearance  of  the  train  and 
standing  there  in  that  safe  place,  the  en- 
gineer seeing  him  thus  situated,  until  the 
time  the  engine  is  exactly  parallel  and  op- 
posite to  him,  and  then  suddenly  in  some  way 
changing  that  position  in  the  direction  of 
the  train  so  as  to  be  struck  by  the  end  of  the 
pilot  beam  of  the  en^ne.  It  Is  clear  that 
the  contention  of  appellant  would  be  tenable, 
and  ordinarily  would  be  sustained,  if  the  evi- 
dence ^ould  be  viewed  and  considered  as 
presenting  only  the  simple  facts  stated.  Ry. 
Co.  V.  Williams,  41  S.  W.  501;  Ry.  Co.  v. 
(iray,  95  Tex.  424,  67  S.  W.  763 ;  By.  Co.  y. 
Staggs,  90  Tex.  458,  39  S.  W.  295;  By.  Co.  v. 
Sheeter,  94  Tex.  196,  59  S.  W.  533;  and  other 
cases.  But  the  evidence  here  disdoses  a 
distinctive  and  special  condition  different 
from  the  usual  and  ordinary  situations  de- 
scribed in  the  cases,  sivouuding  and  known 
to  the  parties  at  the  time  of  the  occurrence 
on  which  the  controversy  is  based,  that  must 
be  taken  Into  account  and  considered  as  a 
basis  upon  which  to  predicate  an  actionable 
fault  or  wrong.  The  facts  admittedly  show 
'that  appellee  was  at  work  under  a  contract 
with  appellant,  by  the  terms  of  which  he 
was  to  do  ditching  and  grading  in  a  cut  250 
yards  long,  between  20  and  30  feet  wide, 
and  15  feet  deep.  The  appellant's  railway 
track,  on  which  trains  were  operated,  ran 
through  the  cut  In  conformity  with  the  con- 
siderable curve  of  the  cut.  The  performance 
of  the  work  was  by  means  of  workmen  driv- 
ing teams  pulling  plows  and  scrapers,  the 
am>ellee  personally  supervising  the  worls. 
The  labor  required  the  immediate  and  con- 
stant attention  of  the  appellee  and  his  work- 
men. The  cut  and  the  track  at  the  west 
end  had  a  considerable  curve,  and  a  train 
could  be  seen  for  about  150  yards  from  the 
cut  And  it  api>ears  that  without  timely  no- 
tice of  the  approach  of  the  train,  in  fhe  un- 
safe and  perilous  position  in  which  they 
would  be  put,  there  was  danger  of  an  injury 


rfrom  the  train  to  the  appellee  and  his  work? 
men  if  the  teams  were  not  withdrawn  from 
the  cut  by  the  time  the  train  reached  and 
commenced  to  enter  the  cut.  The  place  of 
work  was  rendered  unsafe  and  perilous  to 
appellee  and  his  workmen,  and  proljably  to 
the  train.  If  the  teams  were  not  withdrawn 
from  the  cut  t>y  the  time  the  train  began  to 
pass  through  it,  by  reason  of  the  width  of 
the  cut  (10  or  15  on  each  side  of  the  track) 
and  the  embankments  (15  feet  high)  and  the 
natural  disposition  of  some  of  the  teams, 
confined  in  this  inclosure,  to  get  excited  at 
the  train  and  become  unruly  and  run  away, 
dragging  the  scrapers  If  not  unhitched  from 
them.  Appellee  had  been  at  work  at  the 
place  about  a  week  when  the  occurrence  In 
suit  happened.  And  during  that  time,  upon 
the  timely  warning  that  was  given  of  the  ap- 

I  proach  of  the  train,   he  had  regularly  re- 

!  moved  the  teams  from  tlte  cut.    A  witness 

j  testified  that— 

I  "The  custom  and  habit  while  on  tiiis  job  had 
always  been— we  always  heard  the  whistle  in 
!  time  to  get  out;  we  always  bad  been  able  to 
I  get  the  teams  out;  we  never  left  them  down 
j  in  the  cut  when  the  train  came;  we  always 
.  made  it  a  practice  to  get  them  out." 

I     And  it  further  appears  without  dispute 
I  that  after  the  first  day  the  work  in  the  cut 
commenced  it  was  "the  custom,"  and  "usual- 
ly" done,  for  the  operatives  of  the  engine 
to  blow  the  whistle  before  reaching  the  cut, 
{ as  a  timely  warning  to  the  appellee  and  his 
I  workmen  of  the  approach  of  -the  train,  for 
I  the  purpose  of  permitting  the  withdrawal 
'  of  the  teams  from  the  cut  before  the  train 
j  reached  it.    And  It  conclusively  ai^pears  that 
;  appellee  relied  on  the  custom   to   blow  the 
\  whistle  in  timely  warning  of  the  approach 
I  of  the  train  in  order  to  enable  him  to  with- 
{  draw  the  teams  from  the  cut  before  the  train 
I  reached   and   began   to   enter   the   cut.     At 
I  the  time  of  the  occurrence  in  suit  the  whistle 
was  not  blown  in  accordance  with  the  usual 
custom.     According  to  the  undisputed  evi- 
dence, appellee  saw  the  approaching  train  at 
a  point  150  yards  distant  from  the  end  of  the 
cut;  but  it  is  further   ai^arent  tliat  from 
the  time  be  saw  the  train  until  it  (running 
at  the  speed  of  15  miles  per  hour)  reached 
a  point  opposite  to  him,  there  was  not  rea- 
sonably sufiScient  time  within  which  to  un> 
hitch  and  withdraw  all  of  the  teams  from 
the  cut    He  had  gotten  clear  of  the  track 
and  was  attending  an  ezcit^ed  and  unruly 
team  held  by  a  boy  about  7  or  8  feet  from 
the  track.    And  It  appears  appellee  flagged 
the  train  to  stop.    The  engineer,  it  appears, 
seeing  the  perilous  situation  and  danger,  the 
view  being  clear  and  open  to  him,  did  not 
heed  the  flagging,  twice  given,  and  did  not 
stop  or  slacken  the  speed  of  the  train.    Ac- 
cording to  the  only  evidence  offered,  the 
train,  coming  upgrade,  "could  have  stopped 
in  20  feet    He  would  not  have  anything  to 
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do  except  cnt  off  the  steam,  and  wonld  not 
have  to  ttse  bnt  mighty  little  air." 

[1  ]  At  the  time  the  engine  reached  a  point 
nearly  opposite  the  team,  they  whirled  in  the 
direction  of  appellee  and  caused  him  to  come 
in  contact  with  the  pilot  heam  of  the  engine, 
occasioning  Injury  to  him.  Whether  or  not 
the  appellee  was  struck  by  the  team  when 
they  whirled,  or  suddenly  moved  bis  position 
to  avoid  being  hit  by  them,  does  not  dis- 
tinctly appear  in  the  evidence.  If  it  could 
be  said  that  in  all  these  circumstances  no 
fault  or  negligence  is  chargeable  to  the  ap- 
pellant, or  if  the  injury  which  occurred  could 
by  no  reasonable  probability  have  been  fore> 
seen  and  averted  and  was  one  which  no  rea- 
sonable person  would  have  anticipated,  the 
liability  cannot  be  predicated  against  ap- 
Dellant  There  can,  of  course,  be  no  fault 
or  negligence  where  there  is  no  act  or  service 
or  duty  which  a  person  is  bound  to  perform 
-or  fulfllL  But  in  all  the  drcumstancws,  and 
In  view  of  the  practice  and  custom  of  appel- 
lant through  the  train  operatives  to  Mow  the 
whistle,  was"  it  thereupon  the  duty  of  appel- 
lant's train  operatives  to  give  the  accustomed 
timely  notice  of  the  approach  of  the  train 
by  blowing  the  whistle?  The  only  apparent 
way  in  the  drcnmatances  to  sufBcieutly  make 
known  the  train's  approach  was  to  give  time- 
ly warning  by  blowing  the  whistle.  And 
knowing  that  the  appellee  and  his  employees 
were  at  work  with  teams  in  the  cut,  and  of 
the  sitaatlon  suroimdlng  them,  the  <^ra- 
tires  of  the  train  adopted,  as  must  reason- 
ably be  concluded,  this  custom  and  practice 
of  giving  timely  warning  of  the  approach  of 
the  train  as  a  method  of  exercising  ordinary 
care  to  avoid  any  injury  or  probability  of 
injury  to  those  at  work  In  the  cut  at  a  time 
when  the  train  was  going  through  it.  The 
law  itself,  under  the  circumstances,  would 
require  the  exercise  of  reasonable  care  on 
the  part  of  appellant's  train  operatives.  And 
the  method  of  exercising  ordinary  care  by 
the  practice  of  blowing  the  whistle  was  in 
the  general  scope  and  authority  of  the  oper- 
atives of  the  train.  It  is  manifest  from  the 
circumstances  of  the  case  that  there  is  shown 
some  obligation  or  duty  which  the  appellant's 
train  operatives  left  undischarged  and  unful- 
ttlled  at  the  tune  of  the  occurrence.  This 
custom  and  practice  to  give  timely  warning 
by  blowing  the  whistle  fixed  the  duty  to  be 
performed  by  appellant's  train  operatives, 
and  on  which  the  appellee  relied.  Blackwell 
V.  Ry.  Co.,  Ill  N.  C.  151,  16  S.  E.  12, 17  L.  B. 
A.  729,  32  Am.  St.  Eep.  786;  Hinkle  v.  By. 
Co.,  100  N.  C.  4T2,  13  S.  E.  884,  26  Am.  St 
Uep.  581. 

[2J  And  the  very  occurrence  whidi  hap- 
pened by  reason  of  its  nonobaervance  was 
the  one  intended  to  be  prevented  by  the  cus- 
tom of  giving  timely  warning  by  blowing 
the  whistle.  It  is  true  that  appellee  was 
cognizant  of  the  approach  of  the  train,  and 
in  time  to  get  himself  off  the  track,  but  not 


in  time- to  withdraw  all  of  the  teams  front 
the  cut  and  thereby  remove  the  dangw  and 
probability  of  injury  to  him  in  the  situation 
surrounding  him.  U«[ice  appellee  was  in  the 
same  attitude  as  would  be  a  person  not  hav< 
ing  seoi  the  train  at  all,  so  far  as  having 
time  to  avert  the  injury  was  concerned.  And 
as  the  very  Injury  happened  which  was  in- 
tended to  be  prevented  by  the  custom  of  giv- 
ing timely  notice  of  the  train's  approach, 
that  injury  may  be  considered  as  directly 
caused  by  the  nonobservance  of  such  custom, 
not  causes  independent  of  that  violation  hap- 
pening solely  to  produce  the  injury,  and  ap- 
pellee not  being  guilty  of  contributory  negli- 
gence. There  is  a  causal  conoectiou  be- 
tween the  nonobaervance  of  the  custom  of 
giving  timely  warning  and  the  lojury  re- 
sulting to  appellee. 

[S,  4]  It  is  the  rule  that  if  the  injury  Is 
a  natural  and  probable  consequence  of  the 
aet  complained  of,  then  that  violation  is  cor> 
rectly  taken  as  the  proximate  caufie  of  the 
Injury.  1  Thompson  on  Negligence,  §{  62  and 
58;  Wehner  v.  Lagerfelt,  27  Tex.  Civ.  App. 
520,  W  a.  W.  221.  And  it  Is  beUeved  that  it 
cannot  be  said  in  the  case,  as  a  matter  of 
law,  that  appellee  was  guilty  ot  contributory 
negligence,  or  that  the  train  did  not  in  fact 
strike  and  Injure  him.  AU  the  circumstances 
surrounding  the  parties  must  be  considered 
in  measuring  the  reasonable  care,  and  the 
proximate  cause  of  injury  from  failing  to 
ose  it,  devolving  upon  appellant's  train  opef> 
ativea  at  the  time  of  the  injury;  and  not  the 
bare  fact,  dissociated  from  all  the  other  facts 
and  drcumstances,  that  appellee  had .  suffi- 
cient time  to  get  himself  7  or  8  feet  in  the 
clearance  of  the  train  from  the  track. 

[6]  But  if  it  should  be  erroneous  <and  we 
do  not  think  it  is)  to  hold  that  the  failure  to 
give  timely  warning  by  blowing  the  whistle 
was  the  proximate  cause  of  the  injury,  then 
the  issue  of  discovered  peril  was  sufficiently 
raised,  we  conclude,  to  warrant  the  trial 
court  in  refusing  a  peremptory  instruction. 
The  facts  show  that  one  of  the  teams,  still 
hitched  to  a  scraper,  became  excited  at  the 
ai^roaching  train,  and  that  the  appellee, 
assisting  in  the  efforts  to  quiet  it,  flagged 
the  train  to  stop  when  the  train  was  75  yards 
distant;  and  the  team  becoming  more  un- 
ruly, seemingly  trying  to  "run  away,"  ap- 
pellee again  flagged  the  train,  then  a  dis- 
tance of  about  60  feet,  to  slow  up  or  stop. 
As  testified: 

"Q%«  cut  wasn't  wide  enough  on  either  side 
of  the  -rail  (of  the  railway  track)  for  this 
team  to  have  stayed  and  let  the  train  pass  un- 
less they  were  standing  perfectly  still.  •  *  • 
If  the  team  was  gentie,  stood  perfectly  <itill, 
and  bad  backed  against  the  cut,  the  train  could 
have  passed." 

There  is  evidence  sufficient  to  show  that 
the  engineer  saw  the  situation  and  probabil- 
ity of  injury  to  the  appellee.  The  train, 
coming  upgrade,  could  have  stopped,  It  was 
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shown,  within  20  feet.  Tliere  Is  no  evidence 
to  the  contrary  of  this.  The  train  did  not 
stop,  nor  was  any  effort  made  to  slacken  its 
speed.  There  is  an  absence  of  any  drcum- 
Btances  showing  the  exercise  of  reasonaUe 
care  on  the  part  of  the  train  (q;>eratives,  after 
seeing  the  appellee's  perilous  situation  and 
probability  of  injury  from  the  train,  to  avert 
the  injury  to  him.  It  Is  thought  that  It  can- 
not be  said,  as  a  matter  of  law,  that  the  in- 
Jury  was  one  which  by  reasonable  probability 
could  not  have  been  foreseen,  or  which  no 
reasonable  person  would  have  anticipated 
might  happen.  Ry.  Co.  v.  Tlnon,  117  S.  W. 
936.  The  two  Issues  above  discussed  were 
pleaded  by  the  appellee;  and  the  court  was 
not,  it  is  concluded,  in  error  in  submitting 
them  to  the  Jury.  Therefore  assignments  of 
error  No.  1  and  the  assignments  relating  to 
the  points  numbered  2  to  9,  Inclusive^  and 
No.  11,  are  overruled. 

[I]  The  special  charge  requested  and  re- 
fused as  complained  of  in  the  eighth  assign- 
ment of  error  was  sufficiently  covered,  we 
think,  in  the  Issue  of  contributory  negligence 
as  submitted  by  the  court  to  the  Jury;  and 
the  assignment  is  overruled. 

[7]  The  tenth  assignment  predicates  error 
upon  the  amount  of  the  Judgment.  It  does 
not  appear  from  the  record  that  tbete  was 
any  passion  or  prejudice  on  the  part  of  the 
Jury  in  assessing  the  amount  they  did,  and 
there  is  evidence  of  permanency  of  the  in- 
jury to  that  degree  that  would  authorize 
the  Jury,  as  in  their  province,  to  fix  the 
amount  found  in  their  verdict. 

The  Judgment  is  afhrmed. 


CITY  OP  CORSICANA  et  al.  v.  MILLS. 
(No.  2381.) 

(Court  of  (}ivil  Appeals  of  Texas.    Tezarkana, 

Not.  8,  1921.    Rehearing  Denied 

Nov.  10,  1921.) 

1.  MuRidpai  corporations  «=3485 (5)— Paving 
oertlflcate  prima  faole  evidenoe  of  oompli- 
aace  with  antecedent  prerequisite. 

Under  Rev.  St.  arts.  1011,  1012,  and  Cor- 
sicana  City  Charter,  {  66,  a  paving  certificate 
issued  to  a  contractor,  when  introduced  in  evi- 
dence, constitnteg  prima  fade  evidence  that  all 
of  the  antecedent  prerequisites  have  been  com- 
plied with;  and,  unless  tlie  record  contains 
sufficient  evidence  to  impeach  the  correctness 
of  recitals  therein,  a  judgment  should  be  en- 
tered in  favor  of  city  and  contractor  suing 
thereon. 

2.  Municipal  oorparatlons  «=>455— "Hearing" 
on  paving  assessment  held  sufflcient. 

Where  council  of  city  of  Corsicana  met  at 
special  session  for  purpose  of  hearing  owners 
of  property  abutting  on  street  to  be  paved  with 
reference  to  proposed  assessments,  and  a 
quorum   was   present,  and   mayor   stated  the 


object  of  the  meetinK  and  asked  if  there  was 
any  one  present  who  wanted  to  be  heard,  and 
only  two  taxpayers,  appeared,  and  the  mayor 
later  again  called  for  any  who  had  any  objec- 
tion to  make,  there  was  a  sufficient  "bearing" 
within  the  meaning  of  Rev.  St.  art.  1013,  and 
the  city  charter  of  Corsicanst. 

[B4  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriesb  Hear- 
ing.] 

3.  Municipal  corporations  «=94SS  —  Taxpayer 
not  appearing  at  hearing  on  assessment  leaves 
matter  of  fixing  assessment  to  elty  eonncil. 

It  is  contemplated  by  Rev.  St  art.  1013, 
and  a  similar  section  in  the  dty  charter  of 
Corsicana,  that  a  taxpayer  should  be  informed 
before  hearing  as  to  assessments  for  paving 
by  some  form  of  notice  of  a  tentative  sum 
which  he  will  be  required  to  pay,  but  where  the 
taxpayer  makes  default,  he  leaves  the  matter 
of  fixing  the  assessment  to  the  judgment  of 
the  governing  body  of  the  municipality. 

4.  Municipal  corporations  «s>485(9)— Preeam- 
ad  that  taxpayer  had  notice  of  hearioo  on 
paving  assessment. 

In  an  action  on  a  paving  certificate,  where- 
in defendant  claimed  that  there  was  no  proper 
hearing  on  the  assessments,  it  devolved  upon 
the  defendant  to  rebut  the  prima  facie  proof 
made  by  the  recitals  in  the  certificate  that  he 
had  no  notice,  or  an  insufficient  notice  of  the 
hearing. 

5.  Eminent  domain  ^=92(1!)— Levying  of  as- 
sessments for  paving  street  not  taking  of 
property  for  public  use. 

Tte  paving  of  a  street  and  levying  of  as- 
sessments to  pay  therefor  is  not  the  taking  of 
private  property  for  public  use,  and  there  is 
no  merit  in  a  contention  that,  being  soch  tak- 
ing, the  governing  body  of  a  city  has  no  au- 
thority to  act  as  a,  judicial  tribunal  to  hear 
complaints  of  landowners  imder  city  charter 
of  Corsicana  and  Rev.  St.  arts.  1006-1017,  and 
it  was  immaterial  that  in  paving  water  was 
diverted  onto  the  land  of  a  taxpayer,  which 
increased  the  normal  damages  caused  by  the 
natural  flow  of  the  water,  a  matter  which 
city  governing  body  did  not  undertake  to  ad- 
judicate. 

6.  Municipal  corporatlou  «s»407(3)  —  No 
ground  of  complaint  of  double  taxation  by 
owner  abatting  on  paved  street. 

An  abutting  owner  cannot  complain  that 
dty  having  expended,  toward  payment  of  one- 
fourth  of  expenses  of  paving  street,  money  re- 
ceived from  good  roads  district  wliicb  was  col- 
lected in  part  from  such  abatting  owner,  it 
constituted  double  taxation,  and  resulted  in 
such  landowner  paying  more  than  three-fourths 
of  the  cost  of  the  paving,  while  the  dty  char- 
ter and  Rev.  St.  arts.  1006-1017,  required  the 
dty  to  pay  one-fourth  of  the  cost  of  the  pav- 
ing; it  appearing  that  the  good  roads  tax  was 
so  distributed  that  it  fell  equally  upon  all  res- 
idents of  the  dty. 

7.  Municipal  corporations  «=3868(l)— Daht  In- 
curred for  paving  street  not  invalid  In  not 
making  provision  for  payment 

A  paving  certificate  was  not  invalid  in  that 
no  provision  was  made  for  paying  debt  incnr- 


$=3For  other  cases  ■«•  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  DigesU  and  Indexes 


Digitized  by  VjOOQ  IC 


T«x.) 


dTT  OF  COKSICANA  v.  MILLS 
(216  aw.) 


221 


red  in  pavins  the  street  in  Tiolation  of  Const, 
art.  11,  I  7,  where  the  city  had  on  hand  ample 
funds  to  meet  its  one-fourth  part  of  the  .cost 
of  the  paTing,  and  paid  its  part  during  the  cur- 
rent year,  and  the  city  made  provision  for 
paying  the  remainder  of  the  indebtedness, 
within  the  meaning  of  such  constitutional  pro- 
vision, by  assessing  the  amount  thereof  against 
the  abutting  property  owners. 

8.  Mnnioipal  oorporatlons  «=»5I3(8)— No  In- 
qairy  iito  question  of  benefits  In  Bstion 
broaght  mora  than  20  days  after  hearing  on 
assassmeata. 

Court  erred  in  permitting  an  inquiry  into 
questions  of  benefits  to  property  of  landown- 
er in  suit  filed  more  than  20  days  after  date  of 
hearing  accorded  to  taxpayers  on  question  of 
assessment  for  paying,  under  Sev.  St.  arta. 
1011,  1012,  and  Corsicana  City  Charter,  {  66. 

9.  Emlnant  dofliaJa  ®s»27 1— Liability  for  tiood- 
Ing  abutting  premises  not  dependent  on  neg- 
ligence. 

liability  of  city  for  damages  to  property 
owner  abutting  on  street  for  damages  occa- 
sioned by  increased  flooding  of  the  property 
by  reason  of  the  improvement  of  the  street  is 
not  dependent  upon  negligence. 

10.  Appeal  and  error  ®=> 1 066— Instructions  as 
to  negllgenca  held  harmless,  In  view  of  sub- 
mission of  cansB  on  other  theory. 

Error  of  the  court  in  charging  generally 
on  "ordinary  care,"  "negligence,"  "contribu- 
tory negligence,"  in  an  action  by  a  landowner 
against  a  city  for  damages  for  increased  flood- 
ing of  premises  by  reason  of  improvement  of 
street,  was  harmless,  where  the  court  in  sub- 
mitting the  concrete  issues  did  not  make  lia- 
bility depend  on  negligence. 

11.  Emlnant  domain  «=3307(3)  —  InstmoUon 
bold  not  orroaaons  as  exonerating  olty  from 
liability  for  flooding  land. 

An  instruction  concerning  negligence  of 
landowner  in  placing  obstructions  upon  premis- 
es in  an  action  by  the  landowner  against  city  for 
increased  flooding  of  premises  by  improvements 
in  street  held  not  open  to  the  objection  that 
It  legally  exonerated  the  city  from  liability  if 
landowner  was  negligent,  exonerating  the 
city  only  in  the  event  the  jury  found  tliat 
plaintiff's  putting  of  barricades  aitd  obstruc- 
tions caused  all  of  the  damage. 

12.  Appeal  and  error  «=»I068(I)— lastrao- 
tlon  as  to  llabRlty  held  harmlass  in  view  of 
verdict 

Any  error  of  the  court  in  charging  that 
paving  contractor  was  mere  agent  of  city,  and 
was  not  liable  with  the  city  for  injury  to  ad- 
jacent property  caused  by  increase  in  flow  of 
water,  was  harmless,  where  the  court  in  sub- 
mitting the  case  made  the  city  responsible  for 
whatever  the  contractor  did,  and  the  verdict 
of  the  jury  exonerated  the  city. 

Appeal  from  District  Court,  Navarro  Comi- 
ty; H.  B.  Davis,  Judge. 

Suit  by  Cbas.  H.  Mills  against  the  City  of 
Corsicana  and  others,  and  by  sucti  city,  for 
the  use  and  I>eneflt  of  T.  W.  Worthington, 


against  Chas.  H.  Mills,  which  suits  were  con- 
solidated. Judgment  in  favor  of  defendants 
in  both  actions,  and  all  the  parties  appeal. 
Judgment  in  first  case  affirmed,  and  judg- 
ment in  second  case  reversed  and  rendered. 

CalUcutt  &  Jolmaon  and  Hawkins  Scar- 
borough, all  of  Corsicana,  for  plaintiff.' 

R.  B.  Prince  and  Blchard  Mays,  both  of 
Corsicana,  for  defendants. 

HODOBS,  J.  The  record  in  this  case  con- 
tains two  separate  appeals,  each  from  a  dis- 
tinct judgment  rendered. 

It  appears  from  the  evidence  that  in  June, 
191S,  there  was  formed  in  Xavarro  county, 
for  the  purpose  of  improving  certain  high- 
ways, road  district  No.  1,  which  Included 
within  Its  limits  the  city  of  Corsicana.  In 
June  of  that  year  twnds  were  Issued  by  the 
district,  amounting  to  $400,000.  Of  the 
money  realized  from  the  sale  of  those  bonds 
$35,000  was  delivered  by  the  good  roads 
commifisloners  to  the  city  of  Corsicana  as 
its  portion  of  the  fund,  and  to  be  used  by  the 
city  exdnslvely  within  its  corporate  limits 
upon  sudi  streets  as  It  might  determine  to 
improve.  In  1916  the  city  of  Corsicana  de- 
termined to  pave  a  number  of  its  streets, 
among  them  being  a  section  of  what  Is  called 
"West  Second  avenue."  It  was  also  deter- 
mined by  the  dty  that  three-fourths  of  the 
cost  of  paving  should  be  assessed  against  the 
abutting  property  owners.  On  April  18,  1916, 
the  city  entered  into  a  written  contract  with 
T.  J.  Worthington  to  do  the  paving  contem- 
plated on  West  Second  avenue,  the  material 
to  consist  of  gravel  overlaid  with  a  species 
of  asphalt.  Worthington  entered  upon  Ms 
contract,  and  the  paving  was  completed  and 
accepted  by  the  city  in  December  of  the  same  ' 
year.  The  sum  of  $1,419.73  was  assessed 
against  the  property  of  the  appellee,  Chas. 
H.  Mills,  who  owned  a  lot  or  lots  abutting 
on  that  street.  It  further  appears  that  the 
water  from  West  Second  avenue  had  for 
many  years  been  flowing  into  a  small  branch 
which  ran  through  the  Mills'  property.  The 
evidence  shows  that  this  branch  was  a  nat- 
ural water  course,  and  furnished  an  outlet 
for  a  part,  at  least,  of  the  water  that  fell  in 
that  vicinity.  After  the  completion  of  the 
paving  contract  by  Worthington  a  certificate 
was  Issued  to  him,  which  contains  the  fol- 
lowing recitals : 

"All  proceedings  with  reference  to  making 
such  improvements  upon  said  street  have  been 
regularly  done  in  compliance  with  the  terms  of 
the  charter  of  the  city  of  Corsicana,  Texas,  and 
all  prerequisites  to  the  fixing  of  the  lien  and 
the  claim  of  personal  liability  evidenced  by  this 
certificate  have  been  performed." 

About  the  time  this  certificate  was  issued 
a  controversy  arose  between  Mills  and  the 
mayor  of  the  dty  of  Corsicana  as  to  the  suf- 
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fldency  of  tbe  proTlsions  made  tor  disposing 
of  the  water  which  fell  on  West  Second  ave- 
nue. Mills  dflimed  that  In  making  the  Im- 
provements more  water  was  caused  to  flow 
into 'that  branch,  whkdi  Increased  the  flood- 
ing of  bis  property.  No  settlement  having 
been  inched  between  them,  Mills  gave  no- 
tice that  he  would  refuse  payment  of  the 
amount  assessed  against  him,  and  In  June, 
1016,  filed  a  suit  against  the  city  of  Corsi- 
cana  and  Worthlngton  for  damages  which 
he  claimed  were  occasioned  by  turning  an  in- 
■creaaed  flow  of  water  upon  his  premises.  He 
further  set  up  that  by  reason  of  the  work 
done  on  tbe  street  in  front  of  his  property  a 
charge  against  him,  amounting  to  the  sum 
of  $1,400,  had  been  made,  and  a  certificate 
Issued,  and  asked  that  this  be  canceled.  Be 
later  filed  amended  petitions  which  ampli- 
fied the  substance  of  the  original  pleading. 

On  December  20,  1816,  the  city  of  Gorsl- 
cana,  for  tbe  use  and  benefit  of  T.  J.  Worth- 
lngton, filed  a  suit  in  the  same  court  against 
Mills  setting  up,  among  other  things,  the  im- 
provements made  by  the  dty,  the  issuance 
of  the  certificate  as  the  amount  assessed 
against  tbe  property  of  Mills,  and  sought  a 
recovery  thereon  for  the  benefit  of  Worth- 
lngton, together  with  interest  and  $250  as 
attorney's  fees.  In  June  of  1919  the  two 
-cases  were  consolidated  and  tried  as  one. 
At  tbe  conclusion  of  the  evidence  the  trial 
«ourt  Instructed  the  Jury  to  return  a  verdict 
In  favor  of  Mills  for  the  cancellation  of  the 
-certificate  in  the  suit  against  him  by  the  city 
and  Worthlngton,  which  was  done  and  a 
judgment  entered.  The  court  submitted  to 
the  Jury,  upon  appropriate  instructions,  the 
issue  as  to  damages  claimed  by  Mills  as  a 
'  result  of  an  increased  flow  of  water  upon 
his  premises.  The  court,  however,  instruct- 
ed the  Jury  to  return  a  verdict  In  favor  of 
Worthlngton  upon  the  ground  that  be  was 
not  personally  liable  for  any  such  damage. 
The  Jury  returned  a  verdict  In  favor  of  both 
Worthlngton  and  the  city  of  Cori^cana.  The 
city  and  Worthlngton  have  appealed  from 
the  Judgment  entered  upon  the  peremptory 
Instruction  in  favor  of  Mills,  and  Mills  has 
appealed  from  the  Judgment  rendered  upon 
the  verdict  of  the  Jury  against  him.  We 
shall  first  consider  that  branch  of  the  case 
embraced  in  the  suit  of  the  city  of  Corsica- 
na  and  Worthlngton  against  Mills  for  recov- 
ery of  the  amount  of  the  certificate,  interest, 
and  attorney's  fees. 

Since  1908  the  city  of  Corslcana  has  been 
operating  under  a  special  charter.  In  1913 
certain  amendments  were  adopted  by  which 
the  dty  was  authorized  to  improve  its  streets, 
the  expense  to  be  paid  either  wholly  by  the 
city,  or  partly  by  the  dty  and  partly  by  the 
abutting  property  owners.  The  amendments 
authorized  the  dty  to  assess  against  prop- 
erty owners  the  entire  expense  of  construct- 
ing sidewalks  and  curbs,  and  three-fourths 


of  the  expense  of  paving  the  streets.  S<»ne 
time  before  this  litigation  arose,  and  before 
the  city  entered  upon  this  project  of  improv- 
ing its  streets,  the  provisions  of  chapter  11 
of  tiUe  -22  of  the  Revised  Civil  Statutes,  re- 
lating to  street  improvements  in  towns,  dtles, 
and  villages,  were  regularly  adopted  by  tbe 
dty  of  Corslcana.  Many  of  the  provisions 
of  that  chapter  were  embraced  in  an  amend- 
ed cfty  charter,  and  an  ordinance  had  been 
adopted  putting  those  provisions  into  effect 
Section  66  of  tbe  charter  of  Corslcana  as 
amended  by  the  acta  of  tbe  Legislature  in 
1913  (Loc.  &  Sp.  Laws  1913,  a  140)  provides, 
in  substance,  that  the  dty  shall  have  the 
power  to  improve  any  street,  avenue,  alley, 
highway,  public  place,  or  square,  or  any  por- 
tion thereof,  within  its  limits,  by  filling, 
grading,  raising,  paving,  or  r^airing  the 
same  In  a  permanent  manner  or  by  tbe  con- 
struction or  reconstruction  of  sidewalks, 
curbs,  and  gutters,  or  by  widening,  narrow- 
ing, or  straightening  the  same  or  any  part 
thereof,  and  to  construct  necessary  appur- 
tenances thereto,  induding  storm  sewers  and 
drains;  and  tbe  dty  council  of  Corslcana 
shall  have  the  power  to  order  such  improve- 
ments, or  any  part  thereof,  and  to  select  the 
materials  and  methods  of  such  Improvements, 
and  to  contract  for  their  construction  in  the 
name  of  the  dty,  and  to  provide  for  the  pay- 
ment of  the  cost  of  such  improvements  out 
of  any  available  funds  of  tbe  dty,  or  by  tbe 
Issuance  of  bonds;  and  the  cost  of  making 
such  improvements  may  be  wholly  paid  by 
the  dty,  or  partly  by  the  dty  and  partly  by 
the  owners  of  property  abutting  thereon,  pro- 
vided that  In  no  ev«it  shall  more  than  three- 
fourths  of  tbe  cost  of  any  Improvement,  except 
of  sidewalks  and  curbs,  t>e  assessed  against 
such  property  owners  or* their  property;  but 
the  whole  cost  of  construction  of  sidewalks 
and  curbs  in  front  of  any  property  may  be  as- 
sessed against  the  owner  thereof  or  his  prop- 
erty. Section  68  provides  for  levying  a  spedal 
tax  to  pay  for  Improvements,  and  authorizes 
an  assessment  against  the  property  owner  not 
to  exceed  three-fourths  of  tbe  cost,  and  makes 
this  amount  a  personal  liability  against  tbe 
owner,  subject,  however,  to  tbe  provision  that 
no  assessment  shall  excesd  tbe  benefits  to  such 
owner  in  the  enhanced  value  of  his  property 
by  reason  of  the  improvements  made.  Sec- 
tion 69  provides  for  a  rate  of  interest  not 
to  exceed  6  per  cent  per  annum  upon  de- 
ferred payments,  and  empowers  tbe  dty  to 
issue  in  Its  name  "an  assignable  certificate 
against  each  owner  dedaring  the  liability 
of  such  owner  and  his  abutting  property  for 
tbe  payment  of  such  assessment  and  may  re- 
cite therein  that  all  legal  prerequisites  neces- 
sary to  fix  said  llabill^  against  such  owners 
and  a  lien  *  •  •  have  been  complied  with, 
and  may  prescribe  and  fix  the  terms  and  con- 
ditions of  said  certificate.  Said  certificate 
shall  be  admitted  in  evidence  in  all  legal  pro- 


Digitized  by  VjOOQ  IC 


Tex.) 


CTTT  OF  CORSICAITA.  t.  MILLS. 

(ssB  aw.) 


223 


ceedlngs  where  relevant  or  material,  without 
proof,  and  shall  be  prima  facie  proof  of  all 
facts  recited  therein." 

It  is  further  provided  In  this  section  that 
no  lien  for  the  payment  of  any  such  assess- 
ment shall  be  created  against  property  ex- 
empt by  law  from  sale  under  execution,  but 
that  the  owner  of  such  exempt  property  shall 
nevertheless  be  personally  liable  for  the  cost 
of  such  improvement  constructed  in  front  of 
his  property,  which  may  be  assessed. against 
him.  Section  71  provides  that  no  assess- 
ment of  any  part  of  the  cost  of  such  im- 
provement shall  be  made  against  any  proper- 
ty, or  Its  owner,  until  a  fuU  and  fair  hear- 
ing shall  first  have  been  given  to  the  owner 
of  such  property,  preceded  by  a  reasonable 
notice  thereof  to  the  owner.  Such  notice 
shall  be  by  advertisement  inserted  at  least 
three  times  in  some  newspaper  published  in 
the  dty.  The  city  council  may  provide  for 
other  additional  notice  by  advertisement. 
The  hearing  shall  be  before  the  city  council, 
at  which  time  such  owner  shall  have  the 
right  to  contest  the  assessment  and  personal 
liability  and  the  regularity  of  the  proceed- 
ings with  reference  to  the  improvement  and 
the  benefit  resulting  therefrom  to. his  prop- 
erty, and  any  other  matter  with  reference 
thereto.  The  city  coundl  in  making  im- 
provements under'  the  terms  hereof  shall  pro- 
vide for  such  hearings  for  the  property  own- 
ers and  for  giving  notice,  and  shall  be  em- 
powered to  correct  any  mistake  or  Irregular- 
ity with  reference  to  such  improvements  or 
cost  thereon  against  the  abutting  property 
owners,  and  in  case  of  any  error  or  invalid- 
ity to  reassess  against  an  abutting  property 
owner  and  against  abutting  property  and  its 
owner  the  cost  or  part  of  the  cost  of  such 
improvements,  subject  to  the  terms  hereun- 
der, not  In  excess  of  the  benefits  and  en- 
hanced value  of  such  property,  and  to  make 
provision  for  notice  to  and  hearing  of  prop- 
erty owners  before  such  assessment. 

"Any  property  owner  against  whom  or  whose 
property  any  assessment  or  reasseBsment  has 
been  made  shall  have  the  right  within  twenty 
days  thereafter  to  institute  suit  in  any  court 
having  jurisdiction  to  set  aside  or  correct 
the  same  or  any  proceeding  with  reference 
thereto  on  account  of  any  error  or  invalidity 
thereof,  but  thereafter  such  owner,  his  heirs, 
assigns  or  successors,  shall  be  barred  forever 
from  any  such  action  and  from  making  any  de- 
fense of  invalidity  in  such  proceedings  or  as- 
sessments or  reassessments  in  any  action  in 
which  the  same  may  be  brought  in  question." 

The  above  are  substantially,  If  not  UteraUy, 
copies  of  the  provisions  of  chapter  11  of  ti- 
tle 22  of  the  Revised  Civil  Statutes,  relat- 
ing to  Improvements  In  cities,  towns  and 
villages. 

[1]  It  will  be  seen  iMth  from  the  statute 
and  the  diarter  of  Corslcana  that  the  cer- 
tificates sued  upon  in  this  instance  when  In- 


troduced constituted  prima  fade  evidence 
that  all  of  the  antecedent  prerequisites  had 
been  complied  with.  It  follows,  therefore, 
that  unless  the  record  contains  suffldent  evi- 
dence to  impeach  the  correctness  of  those 
recitals,  a  Judgment  should  have  l>een  en- 
tered in  favor  of  the  dty  and  Worthington 
against  Mills  on  the  certificate.  Rev.  Civ. 
Stat.  arts.  1011,  1012;  Corslcana  City  Char- 
ter,'! 66;  Ft  Worth  v.  Capps,  205  S.  W. 
494,  and  cases  dted.  It  appears  from  an  in- 
strument Incorporated  in  the  record,  in  which 
the  trial  court  stated  his  legal  conclusions, 
that  he  based  the  peremptory  Instruction  in 
favor  of  Mills  upon  the  following  grounds : 
(1)  At  the  time  the  dty  entered  into  the  con- 
tract with  Worthington  for  the  street  pav- 
ing no  provision  w^as  made  as  required  by 
the  Ctmstitution  for  creating  an  interest  and 
sinking  fund  for  the  payment  of  the  debt:  (2) 
MUls  and  other  property  owners  were  not 
given  credit  by  the  dty  for  their  proportion- 
ate part  of  the  ^5,000  fund  turned  over  to 
the  dty  by  the  commissioners  of  the  good 
roads  district  In  which  Hills  and  other  resi- 
dents of  the  dty  were  taxpayers:  (3)  the 
proceedings  relied  on  by  the  dty  to  consti- 
tute a  hearing  required  by  law  to  be  given 
to  property  owners  before  making  an  assess- 
ment against  them  or  their  property,  were 
InsufHcient 

[2,  S]  It  is  not  contended  otherwise  than 
as  atrave  Indicated  that  there  is  in  the  rec- 
ord afilrmatlve  proof  of  any  irregularities, 
or  omissions,  on  the  part  of  the  dty  in  com- 
plying with  the  legal  details  made  a  pre- 
requisite to  the  issuance  of  a  vaUd  tax  cer- 
tificate. The  facts  rdating  to  that  hearing 
are  without  dispute,  and  the  evidence  is 
mainly  documentary,  being  taken  from  the 
minutes  of  the  city  coundl.  That  evidence 
may  be  summarized  as  follows:  On  May  17, 
1915,  the  city  council  met  in  spedal  session 
for  the  purpose  of  hearing  the  owners  of 
property  abutting  on  West  Second  avenue 
with  reference  to  their  proposed  assessments 
for  the  improvement  of  that  street.  A  quo- 
rum was  present  The  mayor  stated  the'  ob- 
ject of  the  meeting,  and  asked  If  there  was 
any  one  present  who  wanted  to  be  heard. 
Only  two  taxpayers  appeared,  neither  of 
whom  represented  Mills.  After  they  were 
heard,  at  11:16  o'clock 'of  the  same  day,  the 
mayor  again  called  for  those  who  had  any 
objection  to  make.  None  appeared.  On  May 
18,  1915,  an  ordinance,  fixing  the  assessment 
against  the  different  property  owners,  was 
introduced,  and  later  passed.  That  ordinance 
redtes  that  Mills  owned  877%  feet  on  the 
north  side  of  West  Second  avenue.  In  block 
49,  according  to  the  map  of  the  dty  of  Cor- 
slcana. The  total  cost  assesaed  against 
him  was  $1,437.26.  Artide  1013  of  the  Re- 
vised Civil  Statutes,  which  is  the  same  as 
a  section  of  the  amended  dty  charter,  pro- 
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vldeg  that  no  assessment  shall  be  made 
against  any  abutting  property,  or  Its  owner, 
mitll  a  full  and  fair  hearing  shall  first  have 
been  given  to  the  owner,  preceded  by  a  rea- 
sonable notice  thereof.  The  hearing  Is  to 
be  before  the  governing  body  of  the  city — 
"at  which  hearing  such  owners  shall  have  the 
right  to  contest  the  said  assessment  and  per- 
sonal liability,  and  the  regularity  of  the 
proceedings  with  reference  to  the  improvement, 
and  the  benefits  of  said  improvement  to  their 
property,  and  any  other  matter  with  reference 
thereto." 

We  are  of  the  opinion  that  the  proceed- 
ings shown  by  the  minutes  above  referred  to 
are  sufficient  to  constitute  a  hearing  within 
the  meaning  of  the  statute.  Jones  v.  Hons- 
ton,  188  S.  W.  690,  and  cases  dted.  The  pur- 
pose of  that  provision  of  the  law  Is  to  fur- 
nish the  opportunity  for  the  taxpayers  to 
present  objections  to  any  step  in  the  proceed- 
ings occurring  up  to  that  time,  and  also  to 
contest,  if  they  see  fit,  the  respective  amounts 
to  be  assessed  against  them.  In  addition 
to  this,  they  could  raise  the  objection  that 
the  contemplated  pavement  was  not  needed 
as  a  part  of  the  public  Improvement.  It  Is 
after  having  accorded  this  opportunity,  and 
not  before,  that  the  governing  body  is  au- 
thorized to  make  an  assessment  against  the 
owner  or  his  property.  Doubtless  It  is  con- 
templated that  the  taxpayer  should  be  pre- 
viously Informed  by  some  form  of  notice  of 
a  tentative  sum  which  he  will  be  required 
to  pay.  But  when,  as  In  this  case,  the  tax- 
payer makes  default,  he  leaves  the  matter 
of  fixing  the  assessment  to  the  judgment  of 
the  governing  body.  He  la  Informed  by  the 
notice  served  upon  him  that  some  amount 
will  be  assessed  against  him  or  his  property, 
and  he  Is  given  the  privilege  of  being  present 
and  being  heard  as  to  what  that  amount 
shall  be.  If  after  the  assessment  is  made  it 
Is  unsatisfactory  to  him,  or  If  his  objections 
to  the  proceedings  are  overruled,  or  if  he 
is  of  the  opinion,  whether  he  has  appeared 
or  not,  that  there  were  fatal  Irregularities, 
or  that  the  assessment  Is  unfair,  or  that  the 
Improvement  Is  unnecessary,  he  has  the  right 
within  20  days  thereafter  to  have  the  ac- 
tion of  the  governing  body  reviewed  In  some 
court  of  competent  Jurisdiction. 

[4]  In  order  to  overcome  the  prima  fade 
proof  made  by  the  recitals  In  the  cartlflcate 
issued  In  this  Instance,  it  devolved  upon 
Mills  to  show  that  he  had  no  notice,  or  an 
insufficient  notice.  This  was  not  done.  There 
seems  to  be  no  contest  of  the  fact  of  notice, 
or  of  the  suffldeney  of  the  notice.  We  must 
therefore  assume  that  Mills  had  a  full  and 
fair  opportunity  to  present  every  objection 
he  has  to  any  of  the  proceedings  which  had 
theretofore  occurred.  He  has  an  opportunity 
to  question  the  right  of  the  dty  to  make  the 
kind  of  improvements  contemplated,  to  ob- 
ject to  the  diaracter  of  the  material  used. 


or  to  object  to  being  assessed  upon  the  front- 
foot  plan  of  paying  the  cost  of  the  street 
improvement.    He  did  none  of  these. 

[6]  Counsel  for  MlUs  attack  as  Invalid  the 
law  which  empowers  the  governing  body  of 
the  dty  to  act  as  a  judicial  tribunal  to  hear 
complaints  of  this  character.  They  Insist 
that  this  proceeding  is  In  the  nature  of  one 
taking  private  property  for  the  public  use, 
and  that  the  Constitution  has  lodged  that 
authority  elsewhere.  If  this  proceeding 
were  one  for  the  purpose  of  condemning  spe- 
dfic  property  to  be  applied  to  public  use  the 
proposition  might  be  correct,  but  it  is  not. 
Tills  Is  merely  a  proceeding  to  fix  an  equi- 
table and  fair  sum  for  purposes  of  taxation, 
based  upon  private  benefits  accruing  to  the 
property  of  the  taxpayer.  The  fact  that  in 
the  paving  scheme  water  was  diverted  from 
the  premises  to  adjacent  property,  which 
Increased  the  normal  damages  caused  by  the 
natural  flow  of  the  water,  presented  quite 
a  different  question,  and  one  which  the  gov- 
erning body  of  tbe  dty  did  not  undertake 
to  adjudicate.  The  validity  of  the  statute 
under  consideration  is  not  to  be  tested  by 
the  inddental  issues  whidi  may  grow  out 
of  the  paving  controversy,  but  by  the  pow- 
ers which  by  Its  terms  are  conferred  upon 
the  governing  body  of  the  dty  In  carrying 
out  its  scheme  of  taxation. ' 

[I]  It  is  also  argued  that  the  certificate 
was  Invalid  because  the  dty  failed  to  credit 
Mills  and  other  taxpayers  within  the  dty 
with  the  amount  of  money  received  from  the 
good  roads  district,  and  which  was  used  by 
the  dty  In  paying  Its  part  of  the  Improve- 
ment on  that  street  The  records  shows  that 
the  city  paid  $3,996.59  of  Its  one-fourth  of  the 
cost  of  that.  Improvement,  with  money  de- 
livered to  it  by  the  good  roads  commission- 
ers. The  contention  is  that  in  falling  to  give 
due  credit  for  this  MUls  was  taxed  twice  for 
the  same  purpose.  That  may  be  true,  and 
still  the  objection  would  be  -untenable.  Prac- 
tically all  the  revenues  of  the,  dty  for  street 
improvement  must  be  raised  by  taxation  in 
some  form.  The  dty  has  to  first  collect  from 
Mills  and  other  taxpayers  any  sum  wltich  it 
expended  in  the  payment  of  its  one-fourth 
part  of  the  expense  of  that  street  improve- 
ment. So  far  as  the  weight  of  the  burden  of 
taxation  is  concerned,  it  is  immaterial  that 
Mills  and  others  paid  it  in  tlie  form  of  a 
good  roads  tax,  or  by  an  increased  dty  tax 
for  tills  purpose.  The  more  the  city  took 
from  the  road  fund  the  less  it  was  called,  up- 
on to  collect  from  its  taxpayers  in  order  to 
raise  the  needed  revenue.  The  evldaice 
shows  that  the  good  roads  tax  was  so  dis- 
tributed that  It  fell  equaUy  upon  all  the  resi- 
dents of  the  dty,  and  was  applied  to  other 
streets  also.  Hence  Mills  has  no  right  to 
complain. 
[7]  It  is  further  contended  that  the  certlfl- 
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cate  was  invalid  because  at  tbe  time  the  con- 
tract was  let  to  Wortbtngtoa  no  provision 
was  made  for  psiying  the  debt  incurred  by  tbe 
dty  as  is  required  by  the  Constitution.  A 
debt  within  the  meaning  of  article  11,  §  7,  of 
tbe  Cionstitution,  for  which  provision  must 
be  made,  is  one  which  has  to  be  paid  out  of 
the  future  revenues  of  the  municipality. 
Case  V.  Camp  County,  218  S.  W.  1;  McNeal 
V.  Waco,  89  Tex.  83.  33  S.  W.  322.  That  pro- 
Tision  has  no  reference  to  obligations  which 
are  to  be  paid  during  the  current  year  and 
from  tbe  current  funds  or  money  on  band. 
Tbe  proof  shows  that  at  the  time  this  con- 
tract was  let  the  city  had  on  hand  ample 
funds  to.meet  its  part  of  the  cost  of  doing 
the  paving ;  that  tbe  work  -  was  completed 
and  the  city's  part  paid  during  the  current 
year.  It  also  appears  that  the  dty  did  make 
provislcHi  for  paying  the  remaining  three- 
fourths  of  wbat  was  due  Wortbington  by  as- 
sessing that  amount  against  tbe  abutting 
property  owners  in  the  manner  disclosed  by 
this  record.  Moreover,  this  is  not  a  suit 
against  the  dty  to  enforce  a  munidpal  lia- 
bility for  an  unpaid  debt,  but  one  in  which 
tbe  taxpayer  is  resisting  a  tax  levied  to  pay 
a  debt,  and  provided  for  at  tbe  time  tbe  debt 
was  created. 

[8]  Notwithstanding  this  suit  was  filed 
more  than  20  days  after  the  date  of  the  bear- 
ing accorded  to  tbe  taxpayers  owning  proi>- 
erty  <m  West  Second  avenue,  tbe  court  per^ 
mitted  an  inquiry  into  the  question  of  bene- 
fits to  the  pr(H>erty  of  Mills.  Tbe  evidence 
upon  that  Issue  was  conflicting.  Some  of  the 
witnesses  testified  that  the  improvements 
were  practically  worthless  at  the  time  of 
trial,  as  well  as  wboi  made,  and  that  no 
benefits  bad  accrued  to  the  abutting  property 
owneirs.  Others  testified  that  Mills'  proper^ 
was  worth  about  $1^,000,  and  tbat  It  bad  been 
materially  enhanced  in  value  by  reason  of 
the  improvements.  Tbe  estimates  of  tbe  en- 
bancement  ranged  from  10  to  25  per  cent,  of 
tbe  value  of  the  property.  As  justifying  tbe 
right  to  raise  that  issue  in  this  suit  filed 
more  than  20  days  after  the  bearing  above 
referred  to,  counsel  for  Mills  refer  to  the  case 
of  Blonde  v.  Herd,  186  S.  W.  53.  In  that  case 
snlt  was  filed  within  the  time  allowed  by  tbe 
dty  charter,  and  It  was  permissible  to  raise 
In  that  salt  any  issue  which  might  have  been 
raised  at  the  previous  hearing  provided  for. 
We  are  of  opinion  that  under  the  evidence 
disclosed  by  tbe  record  the  court  erred  In 
peremptorily  instructing  a  verdict  against 
the  city  and  Worthlngton  upon  the  certificate 
sued  on.  We  are  further  of  the  opinion  that 
tbe  Judgment  should  be  reversed  and  judg- 
ment here  rendered  against  Mills  and  In  fa- 
vor of  the  city  and  Worthlngton  for  the 
amount  of  the  certificate  and  the  accrued 
Interest. 
We  pass  now  to  the  consideration  of  tbe  a.p- 
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peal  of  Hills  from  the  Judgment  rendered 
denying  damages  for  flooding  his  property. 
The  prindpal  grounds  relied  upon  for  a  re- 
versal of  that  judgment  are  embraced  in  ob- 
jections to  the  charge  of  the  court  upon  tbe 
issues  of  fact. 

[9,10]  In  the  first  and  second  paragraphs 
of  tbe  charge  the  court  defines  in  a  general 
way  the  terms  "ordinary  care,"  "negligence," 
and  "contributory  negligence."  These  are 
objected  to  upon  the  ground  that  the  liability 
of  the  dty  and  Worthlngton  was  not  depend- 
ent upon  their  negligence  in  flooding  the 
premises  of  Mills.  While  that  proposition  Is 
correct,  this  portion  of  tbe  charge  may  be 
treated  as  harmless  surplusage,  since  the 
coiut  in  submitting  the  concrete  issues  did 
not  make  liability  depend  upon  negligence. 
In  the  third  paragraph  the  court  submitted 
the  prindpal  issue  in  the  following  language: 

"You  are  instrncted  that  if  you  find  from 
tbe  evidence  on  this  trial  tbat  the  dty  of 
Corsicana,  or  T.  J.  Worthington,  acting  under 
the  instructions  of  tbe  dty,  by  and  throngh  the 
construction  of  tbe  grades  and  grading  upon 
intersecting  streets  leading  into  said  avenues, 
caused  other  water  to  flow  into  and  upon  the 
property  of  C.  H.  Mills  other  than  that  which 
naturally  and  ordinarily  flowed  into  said  prop- 
erty, and  if  you  find  tbat  plaintiff  was  dam- 
aged by  this  excess  water,  if  any,  flowing  into 
and  upon  the  property  of  Mills;  or  if  you 
find  that  said  dty,  or  T.  J.  Worthington,  acting 
under  Instructions  of  said  dty,  so  caused  water 
other  than  tbat  which  naturally  and  ordinarily 
flowed  into  and  through  the  property  of  C.  H. 
Mills  to  flow  and  to  congregate  at  the  spillway 
constructed  in  the  pavement  of  West  Second 
avenue,  and  which  led  into  the  Mills  prop- 
erty, and  if  you  further  find  that  said  spillway 
was  constructed  too  small  and  was  insuffident 
to  permit  the  passage  of  said  water,  and  Im- 
peded the  passage  of  said  water  so  congregated, 
and  if  yon  find  that  the  flow  of  said  water  was 
precipitated  upon  the  property  of  said  Mills 
with  more  than  ordinary  force,  and  find  that 
the  property  of  Mills  was  damaged  thereby — 
Then,  in  either  such  event,  if  you  so  find,  you 
wUl  find  for  C.  H.  Mills  against  tbe  dty  of 
Corsicana  damages  in  such  sum  as  you  will 
find  wQl  justly  compensate  him  for  such  use  of 
Mills'  property  by  the  dty,  if  any,  and  the 
damages  thereto,  not  to  exceed  $2,000." 

The  objedlon  urged  to  tbat  paragraph  is 
that  it  did  not  submit  along  with  others  tbe 
issue  of  damages  resulting  from  draining 
filthy  water  upon  the  premises  of  Mills.  In 
stating  his  damages  Mills  does  not  spedfy 
any  spedal  Injury  to  any  particular  portion 
of  his  property,  or  as  occurring  upon  any  par- 
ticular occasion,  or  as  resulting  from  Impure 
water.  Tbe  complaint  Is  general  in  charging 
a  depreciation  of  tbe  value  of  the  premises 
as  a  whole  on  account  of  the  increased  servi- 
tude imposed  upon  tbe  water  course  after  the 
paving  was  laid  in  1915.  While  the  petition 
alleges  in  a  general  way  that  filthy  water 
was  caused  to  flow  upon  tbe  premises,  the 
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legitimate  Iniferenee  from  the  language  used 
is  that  this  polluted  water  came  from  terri- 
tory which  before  the  street  paving  was  laid 
did  not  drain  into  this  branch.  The  evidence 
upon  that  issue  is  not  sufficient  to  Justify  a 
flnding  by  the  jurj'  of  any  definite  sum  for 
Injury  resulting  merely  from  filthy  water. 
There  is  In  fact  no  evidence  of  any  injury  re- 
sulting from  filth  alone. 

Objection  was  made  to  paragraph  6  of  the 
charge  because — 

"the  charge  of  the  court  malces  liability  of 
the  city  and  Mills'  right  to  recover  for  dam- 
oges  turn  upon  the  effect  which  the  street  im- 
provement in  1915  had  upon  the  water  drain- 
age, regardless  of  what  it  was  prior  thereto." 

The  case  pleaded  and  tried  was  one  for 
danmges  resnlting  from  the  changes  made  in 
the  street  In  1915.  A  fair  construction  of  the 
pleadings  will  not  sustain  the  contention  that 
Mills  sought  damages  for  the  flooding  of  bis 
premises  prior  to  that  time.  The  court  there- 
fore had  the  right  to  so  limit  the  liability  of 
the  dty. 

[t1]  Paragraph  6  was  as  follows: 

"Yon  are  instructed  that  if  yon  find  that 
C.  H.  Mills  constructed  barricades  or  obstruc- 
tions along  or  acrosB  the  spillway  on  Second 
avenue  leading  into  his  property,  or  that  he 
constructed  barricades  within  his  property,  and 
lind  that  the  course  and  flow  of  the  water  com- 
ing through  said  spillway  into  his  property  was 
obstructed  and  retarded,  and  you  find  that  the 
damages,  if  any,  to  his  property  was  caused 
thereby;  and  if  you  find  that  this  was  con- 
tributory negligence  on  the  part  of  C.  H.  Mills 
but  for  which  damages  would  not  have  occur- 
red to  his  property — then,  if  you  so  find,  yon 
will  find  for  defendant  city  on  the  issue  of  dam- 
ages, and  so  say  by  your  verdict" 

_The  objection  to  this  charge  brought  for- 
ward In  the  brief  is,  in  substance,  that  even 
if  Mills  was  negllg^it  in  placing  the  obstruc- 
tions and  barricades  upon  his  premises,  that 
fact  would  not  legally  exonerate  the  dty 
from  liability.  But  the  charge  is  not  sus- 
ceptible of  the  construction  put  upon  it  by 
counsel  for  Mills.  It  exonerates  the  city 
only  in  the  event  the  Jury  finds  that  Mills 
putting  the  barricades  and  obstructions 
caused  all  of  the  damages.  It  requires  the 
jury  to  find  that  but  for  this  conduct  on  the 
part  of  Mills  damage  would  not  have  oc^ 
curred  to  bis  property.  It  is  also  contended 
that  the  evidence  is  undiluted  that  these  ob- 
structions did  not  cause  the  injury  to  Mills' 
property;  and,  further,  that  the  evidence 
showed  conclusively  that  Mills'  property  was 
injured  by  the  increased  flooding  of  bis  land. 
It  is  sufficient  to  say  that  those  were  dis- 
puted issues  of  fact,  and  are  settled  by  the 
finding  of  the  jury. 

[12]  In  paragraph  7  the  court  instructed 
the  jury  to   return  a  verdict  in  favor  of 


Worthington  upon  the  ground  that  lie  was 
the  mere  agent  of  the  dty  in  making  the 
changes  complained  of  on  West  Second  ave- 
nue. It  may  be  true  that  Worthington,  not- 
withstanding his  attitude  as  a  ctmtractor, 
would  have  been  Jointly  liable  with  the  dty 
for  any  injury  to  adjacent  pr<q)erty  caused 
by  an  Increase  in  the  flow  of  water.  StiU 
die  error,  if  any,  in  this  Instance  was  harm- 
less, because  In  submitting  the  main  issue  of 
liability  the  court  made  the  dty  responsible 
for  whatever  Worthington  did.  The  vendid 
of  the  jury,  therefore,  wliich  exonerates  the 
dty  for  Worthington's  conduct  is  tatamount 
to  an  acquittal  of  Worthington  also  of  any 
culpable  liability  for  the  changes  made. 

There  are  many  other  assignments,  which 
we  have  carefully  considered  and  think 
should  be  overruled. 

Numerous  special  charges  were  requested 
and  refused.  Whatever  of  merit  any  of  them 
contained  was  embraced  in  the  general  diarge 
of  the  court. 

We  think  the  Issues  were  fairly  submitted, 
and  that  the  testimony  was  sufficient  to  sup- 
port the  finding  of  the  jury.  Therefore  this 
judgment  will  be  affirmed. 


HOLT  &  CO.  V.  WHEELER  COUNTY  M  •!. 

(No.  1889.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Nov.  9,  1921.    Rehearing  Denied 

Nov.  30,  1921.) 

1.  Bridges  «=>20( 3)— Lowest  bidder  not  vett- 
ed with  right  enforceable  by  action  at  law 
or  suit  in  equity. 

The  lowest  bidder  for  a  contract  to  con- 
struct highway  bridge  under  Vernon's  Sayies' 
Ann.  Civ.  St  1914,  art  6966,  providing  for 
award  to  the  "lowest  responsible  l^der,"  but 
thnt  oommissioners'  court  might  reject  "any 
and  all  bida^"  pursuant  to  notice  for  bids  re- 
serving such  power,  did  not,  by  reason  of  his 
bid,  have  a  right  to  the  contract  enforceable  at 
law  or  in  equity. 

2.  Injunction  «=3|07— Not  Issued  to  restrain 
Interference  with  public  right  at  suit  of  Indi- 
vidual not  peculiarly  damaged. 

An  action  does  not  lie  to  restrain  an  inter- 
ference with  a  mere  public  right  at  the  suit  of 
an  individual  who  has  not  suffered,  or  who  is 
not  threatened  by  soma  damages  peculiar  to 
himself. 

3.  Ccunties  «=» 1 96 (I)— Contract  by  commis- 
sioners' court  without  advertising  for  bids 
can  be  set  aside  In  suit  by  taxpayer. 

A  contract  made  by  commissioners'  court 
without  advertising  for  bids,  as  required  by 
Vernon's  Sayies'  Ann.  Gy.  St  1914,  art  6966, 
can  be  set  aside  and  injunctive  relief  can  be 
granted  in  a  suit  by  a  taxpayer. 
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4.  BrldfM  •»20(3)  —  CommlsslOMra'  oourt 
may  tat  oontrsAt  tft  other  than  lowest  bidder. 

Vernon's  Say  lea'  Ann.  Cir.  St.  1014,  art. 
6966,  providing  tliat  the  commissiooers'  court 
shall  let  road  or  bridge  contract  to  lowest  re- 
sponsible bidder,  but  "shall  have  the  right  to 
reject  any  and  all  bids,"  anthorizM  the  court 
in  its  discretion  to  reject  the  lowest  bid  and 
award  contract  to  other  bidder  on  the  ground 
that  the  best  Interests  of  the  ooontjr  are  served 
thereby. 

5.  Bridges  «=>20(6)— Cammlssloners'  oourfs 
rejection  of  lowest  bid  not  reviewable  by 
conrt  without  allegation  of  illegality  or  fraud. 

Action  of  commiBsioners'  court  in  letting 
highway  bridge  contract  to  other  than  lowest 
bidder,  on  the  ground  that  the  best  interests 
of  the  county  required  the  rejection  of  the 
lowest  bid,  is  not  reviewable  by  the  district 
court  in  the  absence  of  an  allegation  that  the 
commissioners'  conrt  acted  illegally  or  fraudu- 
lently; the  rejection  of  lowest  bid  being  the 
court's  exercise  of  its  judgment. 

6.  Bridges  «=>20  (6)— Petition  held  InsuffldMit 
to  show  that  commissioners'  court  In  reject- 
ing lowest  bid  acted  llleaally  or  frandulently. 

Petition  to  restrain  commissioners'  conrt 
from  entering  into  bridge  contract  with  one 
not  lowest  bidder,  which  did  not  allege  that  the 
court  as  a  court  fraudulently  made  the  award, 
but  merely  alleged  that  the  court  in  rejecting 
the  lowest  bid  acted  upon  false  statements 
made  to  it  by  one  of  its  members  that  engi- 
neers of  the  highway  department  of  the  state 
had  stated  that  the  state  would  withdraw  its 
financial  aid  if  the  contract  was  awarded  to 
lowest  bidder,  and  which  showed  that  the 
state  would  withdraw  its  aid  if  contract  was 
awarded  to  lowest  bidder,  held  insufficient  to 
show  that  the  commissioners'  conrt  acted  ille- 
gally or  fraudnlently  in  rejecting  lowest  bid, 
and  accepting  higher  bid;  the  mere  allegation 
tliat  its  Judgment  was  based  upon  perjured 
testimony  being  insufficient. 

7.  Bridges  e=s20(3)— Rejection  of  lowest  bid 
proper  on  state's  threat  to  wHhdraw  stste 
aid  on  award  of  oontraot  to  lowest  bidder. 

Where  stAte  highway  engineer  appointed  by 
state  highway  commission  under  Yemon's 
Sayles'  Ann.  CSv.  St  1914,  art  6904%  et  seq., 
threatened  not  to  give  county  financial  aid  if 
highway  contract  was  awarded  to  contractor 
who  had  submitted  the  lowest  bid  under  article 
6966,  action  of  commissioners'  court  In  reject- 
ing the  lowest  and  accepting  a  higher  bid  held 
not  an  abuse  of  discretion,  regardless  of  the 
question  whether  the  state  highway  department 
would  have  acted  arbitrarily  or  fraudulently 
in  withdrawing  its  aid  in  the  event  that  the 
contract  liad  been  awarded  to  the  lowest  bidder. 

8.  Bridges  4=>20(6)  —  Contractor  necessary 
party  to  suit  to  restrain  commissioners' 
oourt  from  entering  Into  oontraot  with  such 
contractor. 

An  injunction  win  not  be  granted  to  re- 
strain the  commissioners'  court  from  entering 
into  a  bridge  contract  with  contractor,  to  whom 
the  conrt  had  awarded  the  contract,  unless  the 
contractor  is  a  party  to  the  action;  the  award 
being  practically  a  contract  with  the  county, 


entitling  the  contractor  to  Its  day  in  court 
before  it  is  annulled. 

9.  Judgment  «=3ll— Entry  of  Judgment  dis- 
missing case  In  vacation  error. 
It  was  error  to  enter  judgment  dismissing 
a  case  in  vacation,  but  case  should  have  been 
continued  over  for  trial  or  disposition  at  a 
regular  term  of  court 

Appeal  from  District  Ootirt,  Wheeler  Coun- 
ty; W.  R.  Ewing,  Judge. 

Suit  by  Holt  &  Co,  against  Wheeler  County 
and  others.  Judgment  of  dismissal,  and 
plalntlfl  appeals.  Corrected  in  part;  otber- 
wlse  afiSrmed. 

Hoover,  Hoover  &  Willis,  of  Canadian,  for 
appellant. 

li.  D.  Miller,  of  Wlieeler,  and  Frank  Wil- 
lis, of  Canadian,  for  appellees. 

HUFF,  O.  J.  The  appellants,  a  copartner- 
ship composed  of  several  members  residing 
in  Hemphill  county,  Tex.,  brought  suit 
against  Wheeler  county  and  its  county  com- 
missioners, naming  them,  and  one  Henry 
Holmes,  individually.  The  suit  was  for  an 
Injunction  asking  for  writ  restraining  the 
commissioners'  court  Grom  entering  into  con- 
tract with  Unit  Construction  Company,  and 
that  the  contracts  for  letting  the  bids  be 
reopened  and  relet,  or  that  the  action  of 
the  commissioners'  court  t>e  rescinded,  and 
that  plaintiff  be  awarded  the  contract  as 
the  lowest  responsible  bidder.  The  tempo- 
rary writ  of  injunction  as  inrayed  for  was 
granted,  but  upon  motion  made  by  the  appel- 
lees the  district  Judge,  in  chaml>ers,  dissolved 
the  injimction  and  dismissed  the  suit  It 
was  alleged  In  the  petition  for  injunction 
that,  after  advertising  for  bids  on  the  con- 
struction of  a  highway  bridge  across  the 
north  fork  of  Red  river,  the  county  commis- 
sioners' court  convened  on  July  27th,  and 
received  three  sealed  bids  for  the  construc- 
tion of  the  bridge;  the  bid  of  appellant  being 
$97325.00.  the  bid  of  Brown-Abbott  Com- 
pany being  $108,732.28,  and  of  the  Unit  Con- 
struction Company,  $108,145.70.  Each  bidder 
complied  with  the  requirements.of  the  court 
in  making  tiie  bid  according  to  the  terms  of 
the  advertisement.  The  county  awarded  the 
contract  to  the  Unit  Construction  Company, 
and  rejected  the  bid  of  Holt  &  Co.,  solely 
upon  the  ground  that  the  engineer  of  the 
highway  department  of  the  state,  who  wus 
attending  the  session  of  the  court,  had 
stated  that  if  the  contract  was  awarded  to 
Holt  &  Co.  state  and  federal  aid  would  be 
denied;  that  appellant  In  all  respects  com- 
plied with  the  terms  of  the  advertisement  for 
bids,  and  deposited  certified  check  for  $2,- 
500,  as  stipulated  therein;  that  it  was  able 
to  carry  out  the  terms  and  all  the  terms  re- 
quired, and  to  make  the  bond  required  for 
the  construction  of  the  bridge,  and  that  it 
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xras  ttie  lowest  and  best  bidder;  that  Its 
bid  was  rejected,  and  the  bid  of  the  Unit 
Constmction  Company  accepted,  at  more 
tban  $10,000  above  plaintiff's  bid,  on  account 
of  the  fact  that  Henry  Holmes,  one  of  the 
commissioners,  was  actuated  by  personal 
malice  against  the  appellant,  A.  H.  Holt 
The  particular  matter  alleged  is  as  follows: 

"That  said  commissioners  acted  under  domi- 
nation on  one  of  their  members,  Henry  Holmes, 
who  was  actuated  by  personal  malice  agEunst 
plaintiff,  A.  H.  Holt,  and  by  personal  friend- 
ship with  the  Unit  Construction  Company,  and 
said  commissioners  based  their  action  in  mak- 
ing the  award  upon  the  false  and  fraudulent 
statements  made  by  said  Holmes  privately  to 
the  other  commissioners,  to  the  effect  that  the 
engineers  of  the  department  of  the  state  of 
Te^as  and  of  the  United  States,  who  were  in 
attendance  upon  the  session  of  the  court, 
had  stated  that  in  case  plaintiffs  received  the 
contract  they  would  withdraw  from  Wheeler 
county  the  financial  aid  which  said  county 
contemplated  receiving  from  the  state  and 
federal  authorities  as  a  contribution  to  the  en- 
terprise of  building  the  bridge  and  improving 
the  highway,  whereas,  in  truth  and  in  fact 
said  engineers  had  made  no  such  statement,  or 
anything  like  it,  and  said  federal  and  state  aid 
would  have  been  granted  Just  the  same  if 
plaintiff  had  received  the  contract,  as  said 
court  well  knew;  that  said  commissioners 
were  actuated  by  said  false  and  fraudulent 
statement  in  voting  as  they  did." 

It  Is  also  alleged  that  if  the  engineers  of 
the  state  department  did  ttareaten  to  with- 
draw snch  aid  if  the  contract  was  let  to 
Holt  &  Co.  the  same  was  an  attempt  to 
coerce  the  commissioners  and  contrary  to 
law.  The  petition  further  alleged  the  re- 
sponsibility of  the  plaintiff  in  its  capacity  to 
erect  the  bridge  and  to  do  all  work  in  con- 
nection therewith  strictly  according  to  the 
terms  of  the  advertisement,  plans,  and  sped- 
flcations.   The  petition  further  alleged  that — 

After  the  contract  was  awarded  by  the  com- 
missioners' court  to  the  Unit  Construction 
Company  "plaintiffs  visited  Wheeler  county 
and  interviewed  the  county  judge,  Hon.  L.  D. 
Miller,  and  made  the  proposition  to  him  that 
the  commissioners'  court  should  reconvene  and 
reconsider  the  matter  of  letting  the  contract 
and  award  it  to  the  lowest  responsible  bid- 
der. Holt  &  Co.;  that  said  Miller  then  and 
there  stated  that  the  court  should  reconvene 
and  reconsider  the  matter  and  doubtless  award 
the  contract;  or,  in  other  words,  that  he 
was  willing  for  the  court  to  do  so,  provided 
the  state  highway  department  would  allow 
the  state  aid  to  be  given  in  case  Holt  &  Co. 
received  the  contract;  that  said  Miller  then 
and  there  stated  be  had  written  the  state  high- 
way engineer,  RoUin  J.  Winrow,  and  had  stated 
in  letter  to  him  that  they  wanted  Holt  &  Co. 
to  have  the  contract;  that  he  believed  the  peo- 
ple wanted  Holt  &  Co.  to  have  the  contract; 
that  thereafter  said  highway  engineer  replied 
to  said  letter  and  stated  that  the  highway 
commission  considered  that  it  had  the  right 
to  ssy  who  should  have  the  contract  and  dic- 
tate whether  the   state  aid  should  be  given, 


and  that  in  no  event,  In  cue  Holt  A  Oo.  got 
the  contract,  would  tiie  Aate  aid  be  extended 
to  this  project" 

The  appellants  attached  to  tbeir  petition 
a  copy  of  the  notice  for  bids,  the  notice  evi- 
doidng  the  fact  that  the  connty  was  intend- 
ing to  build  the  bridge  under  the  law  an- 
thorizlng  the  state  highway  department  to 
grant  aid  to  certain  roads.  The  notice  gave 
the  speciflcatI<H>8  for  the  bridge  and  the  ma- 
terial to  be  used,  directing  bidders  to  the 
state  highway  department  where  the  plans 
and  specifications  might  be  found,  and  it  was 
expressly  stated  In  the  notice: 

"The  right  la  reserved  to  reject  any  and 
all  proposals  or  to  waive  all  technicalities." 

The  advertisement  for  bids  seems  to  have 
been  nnder  article  6966,  Complete  Texas 
Statues  1920.   The  article  reads: 

"The  commissioners'  court  of  any  such  coun- 
ty may,  when  deemed  best  eoBstmet  grade, 
gravel  or  otherwise  improve  any  road  or 
bridge  by  contract  In  such  case  said  court  or 
the  county  judge  may  advertise,  in  such  man- 
ner as  said  court  may  determine,  for  bids  to 
do  such  work  and  the  contract  shall  be  award- 
ed to  the  lowest  responsible  bidder,  who  shall 
enter  into  bond  with  good  and  sufScient  sure- 
ties for  the  faithful  compliance  of  such  con- 
tract but  said  court  shall  have  the  right  to 
reject  any  and  all  bids." 

The  appellant  by  proposition  asserts  that 
the  district  court  erred  in  sustaining  a  gener- 
al demurrer  to  plaintiff's  petition  and  in 
dissolving  the  temporary  writ  of  InjanctiMi, 
because  the  petition  disclosed  that  under 
the  advertisement  for  bids  Holt  &  Co.  was 
the  lowest  responsible  bidder ;  that  the  com- 
missioners' court  so  believed,  and  would  have 
awarded  the  contract  to  them  but  tor  the 
false  and  fraudulent  statements  of  one  of  the 
members  of  the  court  which  statements  were 
untrue,  but  believed  and  relied  upw  by  the 
remainder  of  the  court 

[1]  Both  the  statute  and  the  notice  pub- 
lished for  bids  reserved  the  powor  In  the 
commissioners'  court  to  "reject  any  and  all 
bids."  This  was  notice  to  any  Intending 
bidder  that  the  commissioners'  court  was  not 
obligated  to  accept  any  bid  that  might  be 
made  or  to  award  any  contract  thereon  un- 
less the  court  deemed  the  bid  the  lowest  and 
the  bidder  satisfactory  and  adjudged  the 
acceptance  thereof  to  be  for  the  liest  inter- 
ests of  the  county.  The  proposal  bound  nei- 
ther party,  and  neither  party  acquired  a 
right  against  the  other.  This  did  not  give  to 
appellants  an  agreement  to  perform  the  work 
or  to  such  a  right  to  a  contract  as  will  sup- 
port an  action  against  the  county.  The  ad- 
vantage which  appellants  may  have  reaped 
by  awarding  a  contract  to  the  lowest  bidder, 
imposed  by  statute  upon  the  commlssl<Mienf 
court  is  merely  incidental  to  the  duty  en- 
Joined  for  the  benefit  of  the  public.  The  ad- 
vantage to  the  bidder  la  no  part  of  the  d»- 
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sign  of  the  statute,  and  no  such  right  Is  cre- 
ated in  his  favor  as  forms  the  subject  of  an 
action  at  law  or  of  a  suit  In  equity.  By  8 
McQuillln  on  Municipal  Corporations,  p.  2700, 
{  1238,  et  aeq. ;  Colorado  Paving  Co.  ▼.  Mur- 
phy, 78  Fed.  28;  23  C.  C.  A.  631,  87  L.  B. 
A.  630;  Talbot  Paving  Co.  v.  Detroit,  109 
Mich.  657,  67  N.  W.  979,  63  Am.  St  Rep.  604; 
Vincent  ▼.  Eniis,  116  Iowa,  609,  88  N.  W.  836; 
V.  S.  Wood  Prraervlng  Co.  v.  Snndmaker, 
186  Fed.  678,  110  C.  O.  A.  224;  MoUoy  ▼. 
Kew  Rochdle,  198  N.  T.  402,  92  N.  H.  94, 
SO  L.  R.  A.  (N.  S.)  126,  and  notes;.  Anderson 
T.  Board,  etc.,  of  Public  Schools,  122  Mo. 
61,  27  8.  W.  610,  26  L.  IL  A.  707;  Brown  T. 
City  of  Houston,  48  S.  W.  760;  Hurley  v. 
Citizens'  National  Bank,  229  S.  W.  663.  In 
a  note  to  Anderson  v.  Board  of  Public 
Schools,  supra,  as  reported  In  122  Mo.  61, 
27  .S.  W.  610,  26  L.  R.  A.  711,  it  is  said: 

"Mandamus  and  mandatory  injunctions  in  fa- 
Tor  of  the  lowest  bidder,  or  at  the  instance  of 
a  taxpayer  to  prevent  award  to  others,  will 
seldom  be  granted,  and  the  refusal  of  such 
relief  is  based  on  various  grounds,  as  discre- 
tion in  the  awarding  board,  or  that  if  be  has 
the  contract  mandamus  is.  not  the  proper  rem- 
edy, •  •  •  or  that  a  provision  in  the  stat- 
ute or  charter  requiring  the  award  to  be  made 
to  the  lowest  bidder  was  for  the  benefit  of  the 
public  and  not  for  the  contractor." 

In  the  case  of  Brown  v.  City  of  Houston, 
supra,  it  was  sought  to  restrain  the  mayor 
and  city  counsel  and  one  Winn,  to  whom  a 
contract  had  been  awarded,  to  build  a  public 
school  building,  and  to  compel  them  by  man- 
damus to  let  to  plaintiff.  It  was  shown  In 
the  petition  advertisement  for  bids  bad  been 
published  and  the  contract  awarded  to  Winn, 
though  plaintiff's  bid  was  lower  by  some 
$900.  A  demurrer  was  sustained  to  the  peti- 
tion, and  the  case  dismissed.  The  charter 
of  the  dty  of  Houston  gave  to  the  counsel 
"the  right  to  reject  any  and  all  bids."  In 
the  advertisement  there,  as  In  this  case, 
Buch  right  was  preserved.  The  court  said, 
speaking  through  Judge  Williams: 

"The  couasel  and  not  the  court  is  the  body  in 
whoae  fidehty  and  Judgment  the  law  has  com- 
mitted the  decision  of  such  question,  and  this 
function  cannot  be  taken  away  or  usurped  by 
the  court.  The  requirement  as  to  bids  is  a 
safeguard  by  which  the  counsel  is  required  to 
obtain  information,  and  particularly  by  which 
the  interest  in  their  care  may  be  subserved. 
The  use  they  shall  make  of  such  information 
is  prescribed  by  the  charter,  and,  of  course, 
it  is  their  duty  to  observe  the  direction.  But  it 
la  not  in  the  province  of  a  court  to  control  by 
the  use  of  its  writ  the  dedsion  which  the  law 
allows  them  to  make  for  themselves." 

[2]  It  is  also  recognized  by  the  courts  of 
this  state  that  an  action  does  not  lie  to 
restrain  an  interference  with  a  mere  pnbUc 
right  at  the  suit  of  an  individual  who  baa 
suffered  or  is  not  threatened  with  some  dam- 
ages peculiar  to  himself.     City  of  San  An- 
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tonio  V.  Strumberg,  70  Tex.  866,  7  S.  W.  754 ; 
Hulse  V.  Powell,  21  Tex.  CXt.  App.  471,  SI  S. 
W.  862 ;  Brumby  v.  Boyd,  28  Tex.  Civ.  App. 
164,  66  S.  W.  874 ;  McDonald  v.  Lyon,  43  Tex, 
Civ.  App.  484,  96  S.  W.  67.  Officers  will  not 
be  restrained  from  performing  official  duty 
upon  the  petition  of  one  who  shows  no  In- 
jury to  him  in  his  property  rights.  Marlon 
County  V.  Perkins  Bros.,  171  S.  W.  789.  As 
shown  above,  the  appellants  have  alleged  no 
such  right  as  will  entitle  them  to  a  restrain- 
ing order  or  to  a  mandamus  or  to  a  manda- 
tory Injunction.    It  has  been  hdd: 

"The  lowest  bidder  is  not  entitled  to  an  in- 
junction to  restrain  a  proposed  violation  of  a 
statute  requiring  contracts  to  be  let  to  the 
lowest  bidder,  or  lowest  and  best  reliable 
bidder,  or  lowest  responsible  bidder."  3  Me- 
Quillin,  Municipal  Corporations,  {  1240,  p. 
2708;  Colorado  Paving  Co.  v.  Murphy,  78 
Fed.  28;  23  C.  C.  A.  631,  87  L.  B.  A.  630. 

[3]  It  is  doubtless  true  a  contract  made  by 
the  commissioners'  court  without  advertising 
for  bids  could  be  set  aside  and  a  taxpayer 
would  have  such  Interest  as  would  authorize 
him  to  seek  injunctive  relief  from  a  court  of 
equity.  Moore  v.  Coffman,  189  S.  W.  94; 
Ashby  v.  James,  226  S.  W.  732.  In  this  case 
the  appellant  does  not  show  an  individual 
interest  affected  or  that  they  or  either  of 
them  were  taxpayers  In  the  cotmty,  or  even 
residents  of  that  county. 

[4, 6]  But  conceding,  for  the  purpose  of 
this  appeal,  that  appellants  have  such  inter- 
ests in  the  contract  as  will  authorize  them  to 
appeal  to  a  court  of  equity,  we  are  neverthe- 
less of  the  opinion  that  the  petition  shows 
no  equitable  grounds  for  Interference.  It  is 
manifest  the  statute  confides  to  the  commis- 
sioners' court  the  discretion  and  Judgment 
In  awarding  contracts  on  the  lowest  bid,  and 
as  well  to  a  contractor  satisfactory  to  the 
court  and  to  the  interests  of  the  county  to  be 
served.  We  may  concede,  under  the  Consti- 
tution as  amended  in  1891,  the  district  court 
has  supervisory  control  over  the  county  com- 
missioners* conrt,  with  such  exceptions  and 
imder  such  regulations  as  may  be  prescribed 
by  law,  yet  where  the  commissioners'  court 
has  exercised  Its  Judgment  It  becomes  the 
judgment  of  a  court  of  competent  Juris- 
diction, and  the  district  court  may  not  re- 
view Its  discretion.  Stephens  v.  Bute,  23 
Tex.  Civ.  App.  491,  57  S.  W.  312 ;  Ft.  Worth 
V.  Davis,  57  Tex.  235;  Auditorial  Board  v. 
Hendrick,  20  Tex.  60.  It,  therefore,  becomes 
necessary  on  the  part  of  appellants  to  allege 
that  the  discretion  exercised  by  the  commis- 
sioners' court  was  Illegally  done  or  fraudu- 
lently exercised. 

[I]  In  this  case.  In  meeting  this  require- 
ment, appellant  did  not  allege  that  the  court, 
as  a  court,  fraudulently  made  the  award,  but 
that  it  acted  upon  statements  made  to  it  by 
one  of  its  members,  which  statements  were 
ftilse  and  actuated  by  malice;    In  oilier  words^ 
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its  Judgment  was  based  upon  perjured  testi- 
mony, and  for  that  reason  its  ]udgm«it 
should  be  set  aside.  The  petition  In  effect  re- 
!<(dves  itself  into  a  bill  of  review.  According 
to  the  allegations  therein  appellants  were  giv- 
en a  new  trial  and  an  opportunity  to  show 
that  the  county  would  receive  state  aid  If  the 
contract  was  awarded  to  them.  This  they 
did  not  do,  but,  on  the  contrary,  showed  if 
the  county  should  accept  appellant's  bid  the 
bridge  would  have  to  be  built  without  state 
aid.  In  effect  the  petition  alleged  the  fact 
upon  which  the  commissioners'  court  acted 
In  reaching  a  Judgment  to  decline  appellant's 
bid  Is  and  was  true;  it  Is  only  shown  that 
the  witness  giving  the  testimony  was  not 
creditable. 

[7]  If  the  authorities  of  the  state  refused 
state  aid  or  will  not  furnish  it  if  appellant 
obtained  the  contract,  the  Judgment  of  the 
commissioners'  court  was  properly  called 
for  upon  that  Issue.  Although  appellant's 
bid  was  lower,  It  may  have  cost  the  coimty 
more  to  have  accepted  it  than  it  would  have 
to  reject  It  with  the  promise  of  state  aid. 
Certainly  It  was  a  proper  subject,  calling  into 
action  the  Judgment  and  discretion  of  the 
commissioners'  court.  In  giving  heed  to  the 
state  highway  board  the  commissioners' 
court  did  not  surrender  its  power  to  contract 
to  the  state  board  or  to  the  state  highway 
engineer.  The  state  board  had,  as  we  under- 
stand the  statute,  the  power  of  placing  state 
aid  on  such  roads  as  should  be  approved  by 
it.  Certainly  the  commissioners'  court  had 
no  Jurisdiction  over  that  board.  If  the 
board  was  acting  arbitrarily  or  fraudulently, 
it  was  a  matter  not  chargeable  to  the  com- 
missioners' court  If  the  engineer  of  the 
state  highway  was  exceeding  his  powers, 
appellants  should  sue  him  or  ask  relief 
against  his  action  in  a  proper  proceeding. 
Wheeler  coimty  is  not  amenable  to  mandamus 
because  the  state  officers  fall  in  their  duty. 
Article  6904^  et  seq..  Complete  Texas  Stat- 
utes 1920.  Acts  General  Legislature  1917, 
chapter  190,  established  a  state  highway  de- 
partment, administered  and  controlled  by 
state  highway  commission,  and  among  its 
duties  was  to  appoint  a  state  highway  engi- 
neer. The  highway  commission,  as  one  of  its 
duties,  was  required  to  formulate  plans 
and  .policies  for  the  construction  and 
maintenance,  in  co-operation  with  the  coun- 
ties of  the  state  and  under  direct  supervision 
and  control  of  the  state  highway  department, 
public  roads.     It  Is  further  provided  that 


whenever  a  commissioners'  court  shall  desire 
and  is  prepared  to  construct  one  or  more 
miles  of  public  roads,  constituting  a  part  of 
the  system  of  state  highways,  as  designated 
by  the  department,  and  the  counties  shall 
make  application  for  allotment  of  state  aid, 
i  and  the  court  flies  its  application  with  the 
I  department,  "and  when  such  roads  shall  be 
!  constructed    according   to    specification    and 
,  under  the  supervision  of  the  highway  engi- 
;  neer,  the  commission  shall  make  an  allotment 
of  aid  from  any  moneys  available  in  the 
state  highway  fund,  not  to  exceed  one-fourth 
''  of  the  cost  of  construction."     The  coimty 
I  had  the  right  to  contract,  but  the  state's 
!  money  was  not  under  its  control.    It  would 
I  seem  if  the  road  or  bridge  1b  to  be  construct- 
'ed  under  the  supervision  of  the  state  engl- 
i  neer  before  the  county  could  receive  any  iwr- 
:  tion  of  the  money  furnished  by  the  state  the 
!  county  would  not  be  acting  arbitrarily  when 
it  rejected  appellant's  bid,  if  it  could  not  re- 
ceive that  aid  should  it  accept  appellant's  bid. 
We  do  not  undertake  to  state  the  power  of 
the  highway  engineer  or  of  the  highway  de- 
partment with    reference  to.  giving   aid  to 
counties.    The  law  would  seem  to  give  that 
department  large  discretion,  and  certainly  if 
the  county  desires  state  aid  it  should  comply 
with  the  conditions  required  of  it  by  that 
department     The  appellants   ought  not   to 
complain  of  the  county  for  the  reason  that 
they   knew  the  county  was  contracting  in 
view  of  obtaining  state  aid  and  the  notice 
was  so  worded.    It  would  seem  to  us  If  the 
appellant  shows  any  cause  of  action,  that 
it  is  not  against  Wheeler  county,  but  It  is 
against  the  state  highway  department. 

[8]  Again,  In  this  case,  the  appellant  seeks 
to  set  aside  the  award  to  the  Unit  Construe^ 
tion  Company.  The  award  to  that  company 
was  practically  a  contract  -with  the  county. 
That  contract  would  not  be  annulled  without 
the  Unit  Construction  Company  having  its 
day  in  court  It  was  therefore  a  necessary 
party  to  any  injunctive  relief.  King  v.  Com- 
missioners* Court  10  Tex,  Civ.  App.  114,  SO  S. 
W.  257. 

[9]  The  judgment  of  the  court  dismissing 
the  case,  having  been  entered  in  vacation, 
was  error.  The  order  dissolving  the  injunc- 
tion, we  think,  was  properly  made,  but  the 
case  should  have  been  continued  over  for 
trial  or  disposition  at  a  regular  term  of 
court  The  judgment  of  the  trial  court  will 
be  corrected  to  that  extent,  but  otherwise 
affirmed. 
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GARITTY  et  al.  V.  HALBERT,  Mayor,  et  al. 
(No.  8568.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.  Oct 

29,  1021.     Bebearing  Denied 

Dec.  3,  1921.) 

1.  Appeal  and  error  €=3745— Assignments  of 
error  brought  up  In  transcript  where  motion 
for  new  trial  Is  annecessary. 

Where  it  is  not  necessary  to  file  motion  for 
new  trial,  aBsigmnents  of  error  can  be  filed  in 
the  trial  eonrt  and  bronght  op  in  the  transcript. 

2.  Appeal  and  error  <8=>248— What  assignments 
will  be  considered  In  absence  of  proper  excep- 
tions to  rulings. 

Cross-assignments  of  error  which  present 
fnndamental  error  will  be  considered,  although 
no  proper  exceptions  have  been  reserved  to  the 
rulings  of  the  court  complained  of,  bat  cross- 
assignments  not  presenting  sach  error  will  not 
be  considered  nnder  District  and  Connty  Court 
Rules,  No.  101,  and  Act  1918,  c.  136,  f  1, 
amending  Rev.  St.  1911,  art.  1612  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  1612). 

3.  Appeal  and  error  <8=>748(l),  766— Errors 
apparent  on  faoe  of  record  considered. 

Errors  of  law  assigned  by  appellee  apparent 
on  the  face  of  the  record  will  be  considered  re- 
gardless of  sufficiency  of  assignments  of  error 
and  brief,  nnder  Rev.  St  1911,  art  1612,  as 
amended  by  Acts  1918.  c.  136,  g  1  (Vernon's 
Sayles'  Ana.  dr.  St  1914,  art  1612),  and  role 
101  for  district  and  county  conrts. 

4.  Municipal  oorporatlons  «=>46— On  contest  of 
charter  amendment  election,  reply  not  Juris- 
dictlonal,  and  may  be  Hied  after  prescribed 
time. 

To  confer  jurisdiction  on  the  district  court 
to  hear  and  determine  a  contest  of  election  to 
amend  the  charter  of  a  city  of  more  than  6,000 
popnlation  it  was  necessary  for  contestants 
within  30  days  after  return  day  of  such  elec- 
tion to  give  contestees  notice  thereof  in  writing 
nnd  deliver  to  them,  their  agents  or  attorneys, 
a  written  statement  of  the  grounds  on  which 
contestants  relied.  Rev.  St.  1911,  art  .S051,  be- 
ing mandatory,  but  under  article  3052  the  re- 
ply is  not  jurisdictional,  and  a  failure  to  comply 
therewith  is  only  an  irregularity,  and  court  may 
refuse  to  strike  it  out,  though  not  filed  in  time, 
in  absence  of  injury  to  contestants. 

5.  Monielpal  oorporatlons  «=>46— Omission  to 
allege  filing  of  statement  of  grounds  of  con- 
test of  charter  amendment  election,  held  Im- 
material. 

Although  service  of  notice  of  contest  and 
statement  of  grounds  thereof  upon  contestees 
within  .30  days  was  essential  to  confer  jurisdic- 
tion of  an  election  contest  on  the  trial  court 
under  Rev.  St.  1911,  art  3051,  it  was  not  nec- 
essary that  contestants  malce  a  formal  allega- 
tion in  their  petition  to  the  effect  that  they 
served  such  notice  and  statement,  where  it  ap- 
peared from  the  record  that  such  requirements 
were  in  fact  complied  with. 


corporations  ^=»46— ONInanoe 
held  not  to  require  veters  to  vote  afflrmatlvely 
or  negatively  oa  more  thaa  one  subjeot  sub- 
mitted. 

An  ordinance  of  the  city  of  Corsicana  sub- 
mitting in  one  ballot  the  amendment  of  sections 
41  and  46  of  the  city  charter,  so  as  to  author- 
ize the  city  to  levy  a  tax  to  the  full  constitu- 
tional limit  of  which  a  certain  amount  should 
be  for  the  support  of  the  public  schools,  and  a 
certain  amount  for  the  establishment  and  sup- 
port of  a  public  library,  was  not  subject  to  the 
objection  that  it  required  the. voters  in  casting 
their  ballots  to  vote  "Yes,"  or  "No"  on  more 
than  one  subject,  the  sections  to  be  amended 
dealing  with  the  subject  of  taxation,  and  the 
amendment  relating  to  apportioning  money  real- 
ized by  taxation. 

7.  Manielpal  oorperatiom  «=»46— Mlseonduot 
Invalidattag  eharter  amendment  election  must 
b*  showa  to  have  changed  result. 

Conspiracy,  intimidation,  fraud,  or  violence 
will  not  warrant  the  setting  aside  of  charter 
amendment  election  unless  it  is  shown  that  they 
have  been  sufficient  either  to  change  the  result, 
or  that  by  reason  thereof- the  true  result  can- 
not be  ascertained  with  certainty  from  the  re- 
turns. 

8.  Municipal  oorporatlons  <3=>46.p-Who  may 
vote  to  amend  charter  of  city. 

A  person  qualified  to  vote  to  amend  the 
charter  of  the  dty  of  (jorsicana,  a  city  of  more 
than  6,000  population,  need  not  "be  a  qualified 
property  taxpayer,  and  own  property  subject  to 
taxation." 

9.  Municipal  corporations  €=>4S— Election  held 
not  one  solely  for  the  purpose  of  levying  a 
tax  for  support  of  sohool. 

Mere  apportionment  of  a  portion  of  tax  vot- 
ed npon  in  amending  the  charter  of  the  dty  of 
Corsicana  did  not  have  the  effect  to  change  the 
purpose  of  the  election  from  that  to  amend  the 
charter  to  an  election  for  the  purpose  of  levy- 
ing a  tax  only  for  the  support  and  maintenance 
of  schools  as  provided  for  in  Const,  art.  11,  g 

10.  the  only  method  of  amending  such  charter 
being  that  provided  by  ConBt.  art  11,  $  5, 
there  being  no  conflict  in  tlie  language  employed 
in  Const,  art.  7,  f!  3,  article  8,  f  9,  and  artide 

11.  5§  5,  10,  and  the  requirement  of  two-thirds 
vote  did  not  apply,  in  view  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  1096a,  1096b. 

Appeal  from  District  Court,  Navarro  Coun- 
ty;  H.  B.  Davlss,  Judge. 

Proceeding  by  James  Garltty  and  others 
against  J.  L.  Halbert,  Mayor,  and  others,  to 
contest  the  validity  of  an  election  within  the 
city  of  Ck)rsicana.  Judgmoit  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 

Richard  Mays,  W.  W.  Ballew,  and  J.  F. 
Stout,  all  of  Corsicana,  for  appellants. 

Hawkins  Scarboroufrh,  CaUieutt  &  John- 
son, and  Fred  Upchurch,  all  of  Corsicana,  for 
appellees. 

VAUGHAN,  J.  This  Is  the  second  appeal 
in  this  case.    For  opinion  of  this  court  on 


4s3For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DlgesU  and  Indexea 
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former  appeal,  see  226  S.  W.  196.  The  for- 
mer appeal,  only  involTlng  contempt  proceed- 
ings against  appellees  on  account  of  alleged 
violation  of  writ  of  Injnnctlon,  Including  mo- 
tion for  mandamus,  and  not  dealing  with  the 
questions  presented  on  this  appeal,  will  not 
be  further  referred  to  in  this  opinion. 

This  is  a  proceeding  to  contest  the  ralldlty 
of  an  elecUon  held  within  the  city  of  CorS- 
cana  on  the  18th  day  of  May,  1920,  under  and 
by  virtue  of  the  following  ordinance  passed 
by  the  commission  of  the  city  of  Corslcana: 

"An  ordinance  proposing  an  amendment  to  the 
charter  of  the  city  of  Corsicana,  Texas,  as 
the  same  was  adopted  December  11,  1917, 
by  amending  section  41  of  said  charter  so  as 
to  authorize  the  commission  of  said  city  to 
levy  a  tax  not  exceeding  75  cents  on  the  one 
hundred  dollars  assessed  valuation  of  all 
property,  or  so  much  thereof  as  may  be  nec- 
essary, for  the  support  and  maintenance  of 
public  free  schools  of  said  city,  and  amend- 
ing section  45  of  said  charter  so  a*  to  au- 
thorize the  commission  of  said  city  to  levy 
and  collect  taxes  not  exceeding  two  and  one- 
half  per  cent,  of  the  assessed  values  of  the 
property  in  said  city,  of  which  amount  75 
cents  or  so  much  thereof  as  may  be  neces- 
sary on  the  one  Iiundred  dollars  shall  be  lev- 
ied for  the  maintenance  and  support  of  the 
public  free  schools,  and  five  cents,  or  so  much 
thereof  as  may  be  necessary,  on  the  one 
hundred  dollars  shall  be  levied  for  the  estab- 
lishment, maintenance  and  support  of  a  free 
public  library. 

"Be  it  ordained  by  the  commission  of  the  city 
of  Corsicana,  Texas: 

"1.  That  sections  41  and  45  of  the  charter  of 
the  city  of  Corsicana,  Texas,  as  the  same  ex- 
isted after  its  adoption  on  December  11,  1917, 
by  a  majority  vote  of  the  qualified  voters  of 
said  city,  being  a  charter  adopted  by  said  city 
under  tbe  provisions  of  the  Constitution  and 
laws  of  the  state  of  Texas  commonly  linown  as 
the  'home  rule  bill,'  in  which  it  is  provided  for 
tbe  government  and  management  of  the  af- 
fairs of  said  city,  that  said  sections  41  and  45, 
respectively,  be  so  amended  as  hereafter  to 
read  as  foUows: 

"  'Sec.  41.  The  commission  and  officers  of  said 
city  shall  have  nothing  to  do  with  tbe  dty 
schools,  except  tbe  levy  of  taxes  herein  provid- 
ed for,  for  the  purpose  of  maintaining  said 
■  schools,  and  the  collection  thereof  by  the  city 
assessor  and  collector  of  taxes.  The  commis- 
sion shall  have  no  discretion  in  fixing  the  rate 
at  which  taxes  shall  be  assessed  and  levied  each 
year  for  tbe  benefit  of  public  free  schools,  pro- 
vided such  rate  shall  not  exceed  75  cents  on  the 
one  hundred  dollars  assessed  valuation  of  all 
property  subject  to  taxation  within  said  city, 
but  shall  assess  and  l«vy  the  rate  fixed  annually 
by  the  board  of  school  trustees,  and  it  shall  be- 
come tbe  duty  of  the  commission  upon  requisi- 
tion of  the  board  of  school  trustees  to  annually 
levy  and  collect  said  taxes  as  other  taxes.' 

"  'Sec.  45.  The  commission  of  the  dty  of  Cor- 
sicana shall  have  the  power,  and  it  is  hereby 
authorized  to  annually  levy  and  collect  taxes  not 
exceeding  2%  per  cent,  of  the  assessed  values 
of  all  real  and  personal  property  in  the  city  not 
exempt  by  law,  and  of  the  taxes  so  levied  75 


cents,  or  so  much  thereof  as  may  ba  necessary, 
on  the  one  hundred  dollars  assessed  values  may 
be  for  the  maintenance  and  support  of  the  pub- 
lic free  schools  of  the  dty,  and  five  cents,  or  so 
much  thereof  as  may  be  necessary,  on  the  one 
hundred  dollars  assessed  value  of  all  property 
in  the  city,  subject  to  taxation,  may  be  for  the 
establishment,  maintenance  and  support  of  the 
free  public  library.  The  balance  of  said  taxes 
not  levied  for  the  maintenance  and  support  of 
the  public  schools  and  library .  shall  be  appor- 
tioned as  the  commission  shall  direct. 

"2.  That  all  parts  gf  the  existmg  city  char- 
ter of  the  city  of  Corsicana  in  conflict  here- 
with, and  especially  sections  41  and  45,  as  the 
same  now  exist,  are  hereby  repealed  and  sec- 
tions 41  and  45  as  the  same  herein  read,  be 
substituted  therefor." 

Appellants  (contestants  and  plaintiffs  be- 
low), James  Garitty,  Aaron  Ferguson,  A.  J. 
Wareing,  C.  C.  Walton,  J.  P.  Stout,  W.  H. 
Barth,  H.  0.  BaUew,  W.  B.  Gray,  J.  W.  A. 
Clark,  Geo.  F.  Baum,  Edgar  T.  Wareing,  L. 
0.  Polk,  W.  W.  BaUew,  T.  M.  Cobb,  W.  A. 
Babb,  A.  Weidraan,  C.  H.  Graves,  Simon 
Daniels,  G.  P.  Thompson,  W.  H.  White,  B.  G. 
Whitten,  W.  R.  Smith,  Walter  Brassell,  Roy 
Canady,  Joe  Wilson,  H.  J.  Brelthaupt,  and 
B.  C.  Fortson,  filed  their  original  statement 
of  grounds  of  contest  of  election  with  prayer 
for  Injunction  in  the  district  court,  Navarro 
county,  June  12,  1920,  naming  appellees,  J.  L. 
Halbert,  W.  M.  Peck,  N.  F.  Garrett,  John  S. 
Murchison,  J.  L.  Marshall,  J.  A.  Harper,  Geo. 
W.  Boyd,  the  dty  of  Corsicana,  in  Its  cor- 
porate capadty,  and  J.  D.  Jackson,  Ed  M. 
Polk,  E.  S.  McGee,  C.  H.  Delafosse,  W.  N. 
Johnson,  Perry  McCammon,  and  R.  N.  Elliott, 
and  the  board  of  school  trustees  of  the  dty 
of  Corsicana,  in  its  corporate  capacity,  as 
contestces  and  defendants.  Notice  of  said 
contest  was  served  on  J.  i).  Jackson  and  on 
J.  A.  Harper,  secretary  of  the  city  of  Cor- 
sicana, June  10,  1920,  and  on  J.  L.  Marshall, 
commissioner  and  J.  L.  Halbert,  mayor  of 
the  city  of  Corsicana,  June  12,  1920,  said 
original  contest  in  part  alleging: 

"That  on  May  81,  1871,  the  dty  of  Corsicana 
was  granted  a  special  charter  by  the  Twelfth 
Legislature  of  the  state  of  Texas.  That  on 
June  16,  1876,  under  legislative  authority,  said 
dty  accepted  the  general- provisions  of  the  law 
relating  to  dties  of  its  dass,  to  wit,  1,000  in- 
habitants and  over.  That  in  1903,  said  city  hav- 
ing a  population  in  excess  of  1,000  inhabitants, 
the  Legislature  granted  it  a  spedal  charter  un- 
der which  it  was  governed  until  December  11, 
1917,  on  which  date  it  adopted  a  new  charter 
under  the  provisions  of  tbe  then  article  11,  g 
6,  of  the  Constitution,  and  under  which,  togeth- 
er with  amendments  thereto,  it  has  been  and 
now  is  governed.  That  on  February  1,  1881, 
under  an  act  of  the  Legislature  approved  Au- 
gust 19,  1876,  and  by  authority  of  article  11, 

,  of  the  Constitution,  said  dty  took  over 

and  acquired  exdusive  control  of  the  public 
schools  within  its  corporate  limits,  and  it  has 
continued  to  be  and  is  now  a  separate  and  in- 
dependent school  district  of  that  dass  created 
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under  said  article  and  section  of  tb«  Constitn- 
tion  relating  to  incorporated  dties  only.  In  sec- 
tion 38  of  the  new  charter  so  adopted  it  Is  pro- 
vided that  the  city  of  Corsicana  is,  and  shall 
continne  to  be  and  remain,  an  independent 
school  district,  add  as  such  baa,  and  shall  con- 
tinue in,  the  ezclnsiTe  control  of  the  public 
free  schools  within  the  territorial  limits  of  the 
city.  That  the  commission  of  the  dty  of  Cor- 
sicana by  ordinance  proposed  that  sections  41 
and  45  be  repealed,  and  instead  thereof  the  fol- 
lowing be  adopted:  [Here  follows  the  proposed 
amendments  to  sections  41  and  45  of  said  char- 
ter as  set  out  aboTe.}  That  accordingly  said 
Halbert,  mayor,  acting  under  pretended  author- 
ity of  the  commission,  issued  a  prodamation 
calling  an  election  to  bfl~held  within  the  corpo- 
rate limits  of  the  city  on  the  18th  day  of  May, 
1920,  to  determine  whether  or  not  the  qualified 
▼oters  of  said  dty  shall  adopt  said  amendment 
to  said  existing  charter  as  the  same  was  adopt- 
ed December  11,  1917.  That  in  accordance  with 
aaid  proclamation  said  commission,  acting  in 
conjimction  with  said  school  board,  formulated 
and  issued  the  'following  offidal  ballot,  which 
was  exdnsiTely  used  by  those  Toting  in  said 
election: 

"  'Offldal  Ballot 
"  'Corsicana,  Texas,  May  18,  1820. 

*'  'Shall  the  charter  of  the  dty  of  Corsicana, 
as  adopted  on  December  11,  1917,  for  the  gov- 
ernment and  management  of  the  atCaira  of  said 
city,  be  amended  by  amending  sections  41  and 
45  so  as  to  authorize  the  Commission  of  said 
city  to  levy  a  tax  of  two  and  one'-haU  per  cent.' 
on  the  one  hundred  dollars  assessed  valuation 
of  all  property  in  said  dty,  of  which  amdOnt 
not  exceeding  75  cents  on  the  one  hundred  dol- 
lars shall  be  for  the  support  and  maintendnce 
of  the  public  free  sdiools  of  said  dty,  and  not 
exceeding  five  cents  on  the  one  hundred  dollars 
assessed  valuation  of  all  property  in  said  dty 
may  be  for  the  establishment,  maintenance  and 
support  of  the  free  public  library? 
"TES. 
'"NO.' 

"That  the  subject-matter  of  said  'amendment' 
contained  four  distinct  propositions,  to  wit: 
(1)  Authorizing  the  commission  to  increase  the 
ad  valorem  tax  rate  to  the  full  constitutional 
limit,  that  is,  from  1.65  to  2%  per  cent,  on  the 
$100  of  assessed  valnation ;  (2)  authorizing  the 
commission  to  levy  out  of  said  maximum  tax 
rate  of  2%,  76  cents  on  the  $100  of  valuation, 
instead  of  60  cents,  for  the  support  of  public 
free  schools;  (3)  should  a  less  sum  than  75 
cents  be  levied  for  school  purposes,  the  differ- 
ence to  be  used  and  appropriated  by  the  com- 
mission for  non-school  purposes;  and  (4)  au- 
thorizing the  commission  to  levy  five  cents  on 
the  |100  valuation  for  the  support  of  the  pub- 
lic library.  Tliat  each  of  said  propositions  are 
and  should  have  been  the  subject  of  separate 
amendments.  That,  to  lawfully  amend  the 
charter,  they  were  required  to  be  the  subject  to 
separate  amendments,  in  order  that  the  voters 
could  exerdse  their  legal  and  higlUv  Important 
right  to  exercise  thdr  judgment  and  wish  as  to 
them  separately." 

Said  contest  as  originally  filed  contains  al- 
legations  showing  that  the  legality  of  said 
electlcm  was  cballoiged  on  three  groifiida: 


First,  that  fhe  proposed  amendment  contain- 
ed four  subjects.  In  violation  of  the  law 
which  requires  that — 

"EJvery  amendment  or  amendments  submitted 
must  contain  only  one  subject,  and  in  prepar- 
ing the  ballot  for  such  amendment  or  amend- 
ments It  shall  be  done  In  such  a  manner  that 
the  voter  may  vote  *Yes'  or  'No'  on  any  one 
amendment  or  amendments,  without  voting 
'Yes'  or  "No*  on  all  of  said  amendments." 

Second,  that  the  result  of  the  election  was 
brought  about  through  fraudulent  acts  and 
conduct  on  the  part  of  appellees,  and  that  on 
account  of  audi  fraodnlent  acts  and  conduct 
a  great  many  voters  were  intimidated  and 
otherwise  unduly  and  Illegally  Influenced  to 
vote  In  favor  of  said  proposed  amendmoit 
to  such  an  extent  as  to  prevent  a  full  and 
fair  expression  of  the  will  of  tiie  electors 
partldpating  In  said  election,  whereby  the 
result  of  said  election  was  fraudulently  ob- 
tained la  favor  of  said  proposed  amendment. 

Third,  that  about  326  lUegal  votes  were 
cast  In  said  election  In  favor  of  said  pro- 
posed ammdment,  and  that  only  by  oonntlng 
sudi  Illegal  votes  would  said  proposed  amend- 
ment receive  the  number  of  votes  necessary 
for  its  adoption. 

On  the  6th  of  July,  1920,  ai^ellees  filed 
their  original  answer  to  said  contest  and  pe- 
tition filled  in  the  district  court  as  above 
stated,  and  Qiereafter  filed  first  supplemen- 
tal answer  and  trial  amendment,  the  plead- 
ings so  filed  conidsting  of  general  and  special 
demurrers,  general  and  sx>edal  denials  to  the 
allegati(»s  contained  in  pleadings  filed  by 
appellants,  and  special  plea  alleging  that  cer- 
tain persons  named  In  said  pleadings  voted 
at  the  election  against  the  amoidment  to  the 
elty  charter  who  were  Illegal  voters,  the 
grounds  of  their  disqualification  to  partici- 
pate in  said  election  being  set  out  in  aacb 
plea. 

On  the  trial  of  the  case  in  the  court  below  ' 
the  foUowlng  facts  material  to  the  disposi- 
tion of  this  appeal  were  established: 

An  election  was  duly  ordered  by  the  dty 
commission  of  the  city  of  Corsicana  to  be 
held  on  the  ISth  day  of  May,  1920,  to  deter- 
mine whether  or  not  section  41  and  section 
45  of  the  charter  of  the  dty  of  Corsicana 
should  be  amended,  said  original  sections 
being  as  follows: 

"Sec.  41.  The  commission,'  and  the  officers  of 
said  city  shall  have  nothing  to  do  with  the  dty 
schools,  except  the  levy  of  the  taxes  herein 
provided  for,  for  the  purpose  of  maintaining 
said  schools,  and  the  collection  thereof  by  the 
dty  assessor  and  collector  of  taxes.  The  com- 
mission shall  have  no  discretion  in  fixing  the 
rate  at  which  taxes  shall  be  assessed  and  lev- 
ied each  year  for  the  benefit  of  the  public  free 
schools,  provided  that  such  rate  shall  not  ex- 
ceed one  half  (^)  of  one  per  cent,  of  the  value 
of  the  property  subject  to  taxation,  but  shall 
assess  and  levy  the  rate  fixed  annually  by  the 
board  of  school  trustees,  and  it  shall  bf  come  the   ^ 
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duty  of  th«  commiasion,  apon  the  requisition  of 
the  board  of  schofd  trustees,  to  annually  levy 
and  collect  said  taxes  as  other  taxes." 

Sectlcm  45,  under  the  bead  of  "Title  of 
Taxation,"  was  as  foilowe: 

"The  commission  shall  tutve  the  'power  and  it 
is  hereby  authorized  to  annually  levy  and  col- 
lect taxes,  not  exceeding  one  and  ^i^/ioo  (1.55) 
per  centum  of  the  assessed  value  of  all  real  and 
personal  property  in  the  city  not  exempt  by  law, 
and  of  the  taxes  so  levied,  fifty  cents,  or  so  mucii 
thereof  as  may  be  necessary,  on  the  one  hun- 
dred dollars  assessed  value  may  be  for  the 
maintenance  and  support  of  the  public  free 
schools  of  the  city,  and  five  cents,  or  so  much 
thereof  as  may  be  necessary,  on  the  one  hun- 
dred dollars  assessed  value  of  all  property  in 
the  city  subject  to  taxation  may  be  for  the  es- 
tabliabment,  maintenance,  and  support  of  the 
free  library.  The  balance  of  said  taxes  not 
levied  for  the  maintenance,  and  support  of  the 
public  schools  and  library,  shall  be  apportioned 
as  the  commission  shall  direct,  provided  that  for 
any  special  improvement,  or  any,  or  all  of  the 
purposes  stated  in  section  44  hereof,  the  com- 
mission shall  have  the  power  to  annually  levy 
and  collect,  not  exceeding  two  years  by  virtue 
of  one  election,  an  additional  tax  on  all  taxable 
property  in  said  city  not  exempt  by  law,  if  a 
majority  of  the  qualified  property  taxpayers  of 
said  cil7  shall  have  voted  in  favor  of  such  at 
an  election  duly  ordered  for  such  purpose,  by 
resolution  of  the  commission,  as  in  other  elec- 
tions, the  whole  number  of  votes  to  be  deter- 
mined by  the  number  voting  at  this  election." 

Tbat  said  election  was  held  (m  that  date 
nnder  authority  of  the  ordinance  passed  and 
approved  by  aaid  city  commiasion  on  the  6th 
day  of  April,  A.  D.  1820,  above  set  out 

Ttiat  on  May  18,  1920,  and  long  prior 
thereto,  and  up  to  the  date  of  said  election, 
Corsicana  was  a  city  of  10,000  Inhabitants 
or  more.  Immediately  aftw  said  election 
was  ordered,  an  intense  campaign  was  Inaug- 
urated by  contestees  and  many  other  citizens 
of  Corsicana  advocating  the  adoption  of  the 
proposed  amendment,  which  campaign  was 
continued  throughout  the  period  of  time 
from  the  date  said  election  was  ordered  up 
to  the  date  of  said  election,  to  wit.  May  18, 
1920,  with  much  activity  and  persistence, 
among  other  things  including  parades  on  the 
part  of  the  school  children,  and  the  puUl- 
catlon  of  articles  in  the  Daily  Sun,  a  news- 
paper published  in  Corsicana,  advocating 
the  adoption  of  said  amendment. 

The  evidence  falls  to  establish  any  of  the 
allegations  and  charges  of  conspiracy,  brib- 
ery, intimidation,  and  threats  of  social  and 
religious  ostracism,  and,  if  It  be  conceded 
that  any  of  such  fraudulent  influences  did 
In  fact  exist,  it  is  not  shown  that  any  of  the 
electors  were  Inflaenced  thereby  in  casting 
their  vote  in  said  election. 

Betums  of  said  election  show  that  there 
were  cast  thereat  a  total  of  757  votes;  that 
of  that  number  512  were  cast  in  favor  of  the 
amendment  to  the  city  charter,  and  245  were 


cast  against  said  amendment,  on  the  face  of 
said  returns  showing  a  majority  of  267  votes 
to  have  been  cast  in  favor  of  said  amend- 
ment Of  the  612  persons  voting  in  favor  of 
said  amendment,  102  had  paid  poll  tax,  but 
had  not  iend»«d  or  paid  any  property  tax, 
nor  were  they  assessed  for  taxes  for  the  year 

1919.  Nine  had  not  paid  city  poll  tax  or  city 
property  tax  nor  rendered  any  property  for 
taxes  for  1919,  nor  were  they  assessed  Tor 
city  tax  for  1919,  and  their  names  did  not 
aiH>ear  upon  the  city  rolls.  They  had  only 
lived  In  Corsicana  for  a  little  more  than  six 
months  before  the  election  on  May  18,  1920. 
However  each  one  owned  prcqwrty  within  the 
city  limits  of  Corsicana  subject  to  taxation  on 
the  1st  day  of  January,  1920.  Two  had  not 
paid  poll  tax  or  property  tax  for  1919,  nor 
had  they  rendered  any  property  nor  been 
assessed  for  taxes  on  any  property  for  1919, 
but  had  certificates  of  exemption  on  the 
ground  that  they  became  21  years  of  age 
aft«r  January  1,  1919.  Each  owned  prop- 
erty within  the  city  limits  of  COTsicana  sut>- 
ject  to  taxation  on  January  1,  1920.  Forty- 
one  had  not  paid  poll  tax  nor  been  assessed 
for  or  paid  property  tax  for  1919.  Each  had 
been  In  the  military  service  of  the  United 
States,  and  had  only  received  discharge  froui 
such  service  during  the  year  1919,  and  voted 
as  such  returned  soldiers  by  virtue  of  cer- 
tificate of  discharge  held  by  thettf.  Each 
owned  property  within  the  dty  limits  of 
Corsicana  subject  to  taxation  on  January  1, 

1920.  Otherwise  each  one  of  the  above  154 
persons  who  voted  at  said  election  in  favor 
of  said  amendment  were  qualified  electors 
and  entitied  to  vote  at  elections  held  for 
general  purposes.  Of  the  246  persons  voting 
against  said  amendment,  15  were  over  61 
years  of  age  and  failed  to  obtain  an  exemp- 
tion certificate  as  required  by  articles  294.^ 
and  2953,  Revised  Civil  Statutes  1911,  and 
6  were  not  proiperty  taxpayers,  and  one  wa.s 
not  a  property  taxpayer  and  had  failed  to 
pay  city  or  county  i)oll  tax.  Otherwise 
each  one  of  the  above  22  persons  who  voted 
at  said  election  against  said  amendment  were 
qualified  electors  and  entitled  to  vote  at 
elections  held  for  general  purposes. 

The  trial  of  the  case  without  the  interven- 
tion of  a  Jury  resulted  in  a  judgment  being 
rendered  by  tbe  trial  court  in  favor  of  the 
validity  of  said  election,  and  the  proceedings 
leading  up  to  the  rendition  of  such  judgment 
are  before  us  through  proper  assignments  of 
error  for  review. 

Appellants  object  to  the  court  considering 
cross-assignments  of  error  contained  In  ap- 
pellees' brief  on  pages  125  to  143,  inclusive, 
upon  the  following  grounds: 

First,  that  "appellees  did  not  except  to  any 
of  the  rulings  complained  of,  preserved  no  bills 
of  exception  thereto,  either  formally  or  in  de- 
crees, of  which  complaint  is  made,  and  no  mo- 
tion for  new  trial  complaining  of  any  errors 
committed  against  them  by  the  trial  court  was 
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filed  or  presented  in  the  trial  court";   second, '  T.  Ry.  Co.  T.  Wheat,  173  S.  W.  074;  HoUoman 
that  "none  of  the  cross-asslgnments  of  error    y.  Black,  188  S.  W.  973;    FirBt  Nat'L  Bank 


are  entitled  to  consideration  for  the  reason  the 
pages  of  the  record  on  which  thej  can  be  found 
are  not  stated";  third,  "that  none  of  tUb  as- 
si^nmenta  are  entitled  to  consideration  upon  the 
further  ground  that  they  are  improperly  briefed, 
in  that  the  statements  made  under  the  aaeign- 
menta  and  the  several  propositions  are  argu- 
mentative, and  the  record  i^  not  cited  in  sup- 
port of  the  statements  made,  and  the  court  is 
required  to  examine  a  voluminous  record  in  or- 
der to  ascertain  whether  the  assignments  have 
merit" 

Rule  101  for  district  and  coon^  oonrts  in 
part  proyldes: 

"And  the  appellee  or  defendant  in  error,  may 
file  cross-assignments  with  the  clerk  of  the  trial 
court,  which  assignments  may  be  incorporated 
in  his  brief  and  need  not  be  copied  in  the  tran- 
script" 

[11  Acts  of  1913,  p.  276, 1 1,  amending  arti- 
cle 1612,  Reylsed   Statutes  1911   (Vernon's 


of  I^fayette,  lud.,  y.  FuUer,  191  S.  W.  830; 
Magee  y.  Paul,  159  S.  W.  325. 

[4]  Appellants'  first  assignment  of  error 
challenges  the  correctness  of  the  mllng  of 
the  trial  court  in  refusing  to  strike  out  the 
answer  and  other  pleadings  of  contestees 
replying  to  contestants'  notice  of  contest 
because  not  served  upon  contestants  or  filed 
within  the  time  required  by  law.  Appellants' 
notice  of  contest  was  served  upon  appellees 
on  June  10  and  12,  1920.  Appellants'  peti- 
tion of  contest  was  filed  with  the  derk  of  the 
district  court  of  Navarro  county  on  June  12, 
1920,  during  sessions  of  the  April  term,  1920, 
of  said  court.  Injunction  was  Issued  and 
served  on  appellees  June  12,  1920,  contestees' 
original  answer  not  being  filed  until  appear- 
ance day  of  the  succeeding  term  of  court,  to 
wit,  July  6, 1920,  and  contestees'  first  supple- 
mental answer  and  trial  amendment  was 
filed  on  AuniKt  6,  1920.  The  trial  of  the 
case  coi^menced  on  August  5,  1920,  being 
Sayles'  Ann.  Cly.  St.  1914,  art  1612),  relating  j  the  first  term  of  court  convened  after  the 


to  assignments  of  error,  provides  that- 
"An  assignment  shall  be  sufficient  which  di- 


close  of  the  term  of  court  in  session  at  the 
!  time  said  petition  was  filed.  In  order  to 
recU  thnttenUon""o7the  court  to"  the"  error  !  ""^^^  JurisdlcUwi  on  the  district  court  of 
complained  of."  '  Navarro  county  to  hear  and  determine  the 

contest  of  the  election  held  on  May  18, 1920, 


In  order  to  perfect  the  appeal  in  this  case, 
it  was  not  necessary  for  a  motion  for  new 
trial  to  be  presented  and  acted  upon  by  the 
trial  court  and,  where  It  Is  not  necessary  to 
file  motion  for  new  trial,  assignments  of 
error  can  be  filed  in  the  trial  court  and 
brought  up  in  the  transcript  See  Cornelius 
V.  Harris,  163  S.  W.  346. 

[2]  It  is  true  that,  in  so  far  as  disclosed  by 
the  record,  appellees  did  not  reserve  proper 
exceptions  to  the  rulings  of  the  court  com- 
plained of  in  cross-assignments.  This  pre- 
sents the  most  serious  phase  of  the  objection 
to  such  assignments  being  considered,  and  but 
for  the  fact  that  on  careful  investigation  of 
the  law  applicable  to  such  proceedings  we 
have  reached  the  conclusion  that  cross-assign- 
ments of  error  Nos.  1,  2,  3,  7,  and  8  present 
fundamental  error,  same  would  not  be  con- 
sidered, and  the  olJier  cross-asslgmnents,  not 
presenting  such  error,  will  not  be  considered, 
and  to  that  extent  appellants'  objections 
thereto  will  be  sustained. 

[3]  As  we  view  the  case  in  reference  to  the 
cross-assignments  to  be  considered,  same 
direct  our  attention  to  alleged  errors  of  law 
apparent  on  the  face  of  the  record,  and 
therefoi%,  regardless  of  the  sufficiency  of 
the  assignments  and  appellees'  brief,  con- 
ceding that  same  may  l>e  defective  in  the 
respects  alleged  by  appellants,  we  feel  that  a 
due  regard  for  the  administration  of  the  law 
in  order  to  reach  the  ends  of  justice  require 
that  same  be  considered,  and  In  this  conclu- 
sion we  are  supported  by  the  following 
authorities:  Arno  Co-operative  Irr.  Co.  v. 
Push,  177  S.  Vr.  991'   Stephenyillei  N.  &  S. 


to  amend  the  charter  of  the  dty  of  Corsicana, 
it  was  necessary  for  contestants  witliin  30 
days  after  return  day  of  such  election  to 
give  contestees  notice  thereof  in  writing^  and 
deliver  to  contestees,  their  agents  or  attor- 
■neys,  a  written  statement  of  the  grounds  on 
which  contestants  relied  to  sustain  such 
contest,  the  provisions  of  the  law  in  this 
respect  being  mandatory  and  cannot  be 
waived,  and  without  contplylns  with  said 
provision  the  district  court  would  be  without 
jurisdiction  to  hear  and  determine  the  con- 
test Reylsed  Civil  Statutes  1911,  art  3051: 
Cauthron  y.  Murphy,  61  Tex.  Ciy.  App.  462, 
130  S.  W.  671;  Norton  et  ai;  y.  Alexander 
et  al.,  28  Tex.  Cly.  App.  466,  67  8.  W.  787 ; 
Wright  y.  Fawcett,  42  Tex.  208.  However, 
a  different  rule  of  construction  applies  to 
article  3052,  Id.,  which  directs  the  time 
within  whidi  reply  to  notice  of  contest  should 
be  filed.  The  filing  of  such  reply  is  not  in 
any  respect  Jurisdictional,  for  same  does  not 
Invoke  the  power  of  the  court,  but  is  simply 
a  reply  to  the  proceedings  instituted  by  the 
notice  of  the  contest  served  In  the  manner 
and  form  provided  for  by  artide  3061,  supra, 
and,  not  being  Jurisdictional,  a  failure  to 
comply  with  the  provisions  of  said  article 
3052,  could  at  best  only  be  an  irregularity,  and, 
unless  some  Injury  could  be  shown  resulting 
to  the  opposite  party  by  the  failure  to  comply 
with  such  provision,  the  error  in  this  respect 
could  not  be  other  than  immaterial.  Accord- 
ingly appellants'  first  and  second  assignments 
of  error  are  overruled.  In  support  of  the 
conclusion  reached  by  us  in  reference  to 
these  assignments  we  refer  to  the  following 
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authorities:  Roach  y.  Malotte,  23  Tex.  CIt. 
App.  400,  06  8.  W.  701;  Calverley  v.  ShanK, 
28  Tex.  Oiv.  App.  473,  67  S.  W.  434;  Messer 
et  al.  V.  Cross  et  al.,  26  Tex.  Civ.  App.  34, 
63  S.  W.  168;  Norton  t.  Alexander,  28  Tex. 
Civ.  App.  466,  67  S.  W.  787 ;  Martin  v.  Mitch- 
ell, 32  Tex.  Civ.  App.  886,  74  S.  W.  567; 
Mercer  v.  Woods,  33  Tex.  Oiv.  App.  642,  78 
S.  W.  15.  Therefore  we  conclude  that  the 
court  did  not  err  in  refusing  to  sustain  appel- 
lants' motion  to  strike  out  the  answer  and 
other  pleadings  of  contestees. 

[S]  We  deem  it  advisable  to  here  dispose  of 
appellees'  seventh  cross-assignment  of  error 
calling  into  question  the  correctness  of  the 
trial  court's  ruling  in  refusing  to  sustain  the 
general  exception  of  the  contestees,  and  In 
refusing  to  dismiss  the  proceeding  filed  by  the 
contestants.  The  general  exception  urged  by 
contestees  is  based  upon  the  proposition  that 
the  petition  of  the  contestants  (appellants), 
not  alleging  that  a  written  notice  of  the 
contest  of  said  election  had  been  delivered 
to  the  contestees  before  the  filing  of  said 
petition,  and  within  the  30  days  required  by 
law,  failed  to  disclose  that  the  trial  court 
had  jurisdiction,  and  that  the  error  to  af- 
firmatively allege  the  facts  showing  such 
Jurisdiction  subjected  the  petition  to  a  gen- 
eral demurrer.  The  record  clearly  shows 
that  the  election  was  held  on  the  18th  day 
of  May,  1920,  that  on  the  10th  and  12th  days 
of  June,  1920,  contestants  served  on  contes- 
tees a  notice  of  such  contest  in  writing,  con- 
taining a  statement  of  the  grounds  on  whl<di 
contestants  relied  to  sustain  their  contest,  < 
and  that  appellants'  petition  contesting  said 
election  was  filed  with  the  clerk  of  the  district 
court  of  Navarro  county  on  the  12th  day  of 
June,  A.  D.  1820.  An  examination  of  the 
pleadings  of  appellants  fails  to  disclose  an 
affirmative  allegation  that  a  written  state- 
ment of  the  grounds  on  which  contestants 
relied  to  sustain  their  contest  of  said  election 
was  served  on  contestees  within  30  days 
from  the  return  day  of  said  election.  From 
an  examination  of  .the  authorities  we  have 
reached  the  conclusion  that,  although  a  com- 
pliance with  said  inquirements  is  essential  to 
confer  jurisdiction  on  the  trial  court,  never- 
theless, where  it  appears  from  the  record  of 
the  proceedings  that  such  requirements  were 
in  fact  complied  with,  jurisdiction  will  there- 
by attach;  and,  as  the  record  in  this  respect 
clearly  establishes  the  fact  that  the  require- 
ments of  article  3051,  supra,  were  sufficiently 
compiled  with,  we  therefore  bold  that  it  was 
not  necessary  for  a  formal  allegation  to  be 
made  in  aroellants'  pleadings  in  order  to 
show  that  such  jurisdictional  requirements 
had  t)eai  complied  with ;  therefore  the  action 
of  the  court  in  overruling  appellees'  general 
exception  to  appellants'  pleadings  is  sus- 
tained. Article  3051,  Revised  Statutes  1911; 
Cautbron  v.  Murphy,  61  Tex.  Civ.  App.  462, 
130  S.  W.  671;  Moore  et  al.  v.  Commissioners' 
Court  of  Titus  County,  192  S.  W.  805 ;  Wright 


T.  Fawcett,  42  Tex.  203;  lindsey  v.  liuckett, 
20  Tex.  516. 

We  are  aware  of  the  opinion  1b  the  case  of 
Bassel  V.  Shanklln,  183  S.  W.  106,  which 
apparently  on  Its  face  Indicates  a  bolding 
that  the  x>etltlon  must  contain  the  allegations 
showing  the  existence  of  jurisdictional  facts, 
but  a  careful  examination  of  said  opinion  as 
well  as  the  authorities  cited  therein  does  not 
disclose  a  holding'  to  the  effect  that  the  exist- 
ence of  jurisdictional  facts  must  be  made  to 
appear  from  a  formal  allegation  contained  in 
the  petition  of  contest 

[6]  Appellants'  fourth,  fifth,  and  sixth  as- 
signments of  error  and  the  respective  proposi- 
tions thereunder  assail  the  validity  of  the 
election  on  the  ground  that  the  ordinance 
passed  by  the  city  commission  of  Corsicana 
providing, for  said  election  and  the  official 
ballot  used  in  such  election  submitted  more 
than  one  subject  to  the  voters  at  said  elec- 
tion, requiring  such  voters  In  casting  their 
ballots  to  vote  "Tes"  or  "No"  on  all  of  such 
subjects  thus  submitted.  The  election  as 
ordered  was  to  amend  sections  41  and  45  of 
the  charter  of  the  city  of  Corsicana;  said 
original  sections  and  the  proposed  amend- 
ments thereof  being  as  her^nabove  set  out. 
The  original  sections  41  and  45  deal  with  the 
subject  of  taxation,  whether  read  separately 
or  collectively.  An  analysis  of  said  original 
sections  41  and  45  will  clearly  demonstrate 
that  the  subject  embraced  within  said  sec- 
tions is  one  of  taxation,  although  apportion- 
ing the  purposes  for  which  the  money 
realized  by  such  taxation  may  be  appropri- 
ated and  used.  This  apportionment  or  divi- 
sion cannot  create  a  subject  for  each  appor- 
tionment, especially  where  each  division  re- 
lates to  but  one  subject,  namely,  that  of  taxa- 
tion, as  in  this  instance.  At  best,  it  can  only 
be  said  that  such  apportionments  are  related 
proiwsitlons  each  forming  a  part  of  one 
subject — taxation. 

In  the  case  of  O'Leary  v.  Cook  County, 
28  III.  534,  the  word  "subject'  Is  declared  to 
signify  "the  thing  forming  the  groundwork. 
It  may  contain  many  particulars  which  grow 
out  of  It,  and  are  germane  to  It,  and  which, 
if  traced  back,  will  lead  the  mind  to  it  as  the 
generic  head.  For  instance,  in  legislation 
the  incorporation  of  a  bank,  *  *  •  college, 
etc.,  the  subject,  and  such  particulars,  as 
will  be  subservient  to  such  an  incorporation, 
are  germane  to  it,  and  properly  Included  in 
the  law."  In  the  cases  of  Breen  v.  Ry.  Co., 
44  Tex.  305,  and  Howth  v.  Greer,  40  Tex. 
av.  App.  552,  90  S.  W.  211,  it  is  held  that  it 
is  a  sufficient  compliance  with  this  provision 
of  the  Constitution  (meaning  one  subject),  If 
the  law  has  one  general  subject  which  is 
fairly  Indicated  by  its  title,  though  it  may 
embrace  different  subjects  which  are  con- 
nected with  or  appropriate  for  the  accomplish- 
ment of  this  general  object 

It  is  held  in  the  case  of  Tadlock  v.  Eccles, 
20  Tex.  792,  73  Am.  Dec.  213,  that  the  Inten- 
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Hon  of  this  provision  of  the  Constitution 
was  to  prevent  embracing  in  one  act,  having 
one  ostensible  object,  provisions  having  no 
relevancy  to  that  object,  but  really  designed 
to  effect  other  and  wholly  different  objects, 
and  thus  to  conceal  and  disguise  the  real 
object  proposed  by  the  provisions  of  the  act. 
under  a  false  or  deceptive  titl&  In  support 
of  the  above  rule  of  construction  the  follow- 
ing authorities  are  cited :  Duncan  v.  Taylqr, 
63  Tex.  615;  Borden  v.  Rice  &  Irrigation  Co., 
96  Tex.  at  page  007,  86  S.  W.  11,  107  Am. 
St  Rep.  640.  We  therefore  feel  constrained 
to  overrule  appellants'  fourth,  fifth,  and  sixth 
assignments  of  error. 

[7]  Appellants'  thlrty-flrst  assignment  of 
error  challenges  the  Judgment  of  the  trial 
court  upholding  election  under  investigation 
because  of  all^^  fraudulent  conspiracy 
and  combination  entered  into  by  J.  E). 
Blair,  superintendent  of  schools,  the  teech- 
enr  of  the  public  schools  of  the  dty  of 
Corsleana,  the  city  school  board,  city  com- 
mission and  Chamber  of  Commerce,  teachers' 
and  parents'  association,  and  vtirlous  other 
organizations  combining  to  win  said  election, 
and  on  account  of  the  many  illegal  methods 
and  acts  used  to  carry  said  election,  etc  We 
have  carefully  examined  the  many  pages  of 
the  statement  ot  facts  containing  the  evi- 
dence Introduced  by  appellants  in  support  of 
the  diarges  above  referred  to,  with  result 
that  we  have  failed  to  find  any  evidence 
establishing  the  commission  of  any  of  the 
acts  complained  of  in  said  assignment  under 
consideration  and  the  several  propositions 
under  same  as  contained  in  appellants'  brief, 
whereby  any  of  the  electors  participating  in 
■aid  election  were  deterred  from  voting  ac- 
cording to  their  free  will  and  desire,  or  were 
intimidated  so  as  not  to  be  free  to  exercise 
.the  elective  franchise  In  casting  their  ballots 
at  such  election,  or  that  contestants,  or  any 
one  acting  with  them,  were  guilty  of  such 
fraudulent  acts  or  conduct  as  to  affect  the 
result  of  said  election.  As  we  view  the  law. 
It  nrnst  clearly  api>ear  that  the  fairness  and 
purity  of  an  election  has  been  materially 
interfered  with  before  such  election  should 
be  set  aside,  and,  where  violence  and  intimi- 
dation are  alleged,  the  acts  constituting  such 
conduct  should  be  shown  to  have  been  suflS- 
dent  either  to  change  the  result,  or  that  by 
reason  of  it  the  true  result  cannot  be  ascer- 
tained with  certainty  from  the  returns.  We 
are  content  to  cite  the  following  cases  in 
support  of  our  position:  Hodge  v.  Jones,  17 
Tex.  Civ.  App.  611,  43  S.  W.  41;  Bailey  v. 
Fly,  35  Tex.  Civ.  App.  410,  80  S.  W.  676; 
Whaley  v.  Tbomas(m,  41  Tex.  Civ.  App.  405, 
93  S.  W.  212.  Said  assignment  Is  therefore 
accordingly  overruled. 

[1]  Appellees  by  their  first  cross-assign- 
ment of  error  as  contained  in  their  brief, 
'being  thirty-seventh  assignment  In  record, 
question  the  correctness  of  the  trial  court's 
ruling  to  0»  tf  ect  that  a  person  qualified  to 


vote  to  amend  the  charter  of  the  dty  of 
Corsleana  must  "be  a  qualified  proiwrty  tax- 
payer, and  own  property  subject  to  taxation." 
After  a  careful  investigation  of  the  author- 
ities, we  have  readied  the  conclusion  that 
this  assignment  should  be  sustained. 

[•]  The  election  held  on  the  18th  day  of 
May,  1920,  was  held  under  a  valid  ordinance 
passed  by  the  dty  commission  of  the  dty  of 
Corsleana  and  had  for  its  purpose  the  amend- 
ment of  the  dty  charter  of  the  dty  of 
Corsleana  on  the  subject  of  taxation  as  em- 
braced in  sections  41  and  46,  respectively, 
which  was  adopted  December  11,  1917,  and 
ronained  In  force  from  that  date  up  to  the 
time  said  charter  was  amended  by  the  elec- 
tion of  May  18,  1920.  The  ordinance  passed 
provided  for.  the  proper  form  of  offidal  ballot, 
same  submitting  the  one  subject,  namely: 

"Shan  the  dty  charter  of  the  dty  of  Corsl- 
cans,  SB  adopted  on  December  11, 1917,  for  the 
government  and  management  of  the  affairs  ot 
said  titSt  be  amended  .i>y  amending  sections  41 
and  46  BO  as  to  authorize  the  comidiBsion  of  the 
dty  to  lev7  a  tax  of  2^  per  cent,  on  the  one 
hundred  dollars  assessed  valuation  of  all  prop- 
erty in  said  dty?" 

The  other  portion  of  the  ballot  apportioned 
the  tax  to  be  thus  levied  in  part  as  follows: 

"Not  exceeding  75  cents  on  the  one  hundred 
doUars  valuation  for  school  pntposea,  and  five 
per  cent,  on  the  one  hondred  dollars  valnation 
for  support  of  the  free  public  library." 

It  cannot  be  seriously  contoided  in  the 
light  of  the  constitutional  provision  govern- 
ing the  election  so  held  to  amend  the  charter 
of  the  dty  of  Corsleana  that  the  mere  appor- 
tionment of  a  portion  of  the  tax  thus  to  be 
voted  upon  would  have  the  effect  to  change 
the  purpose  of  the  election  from  that  to 
amend  the  diarter  of  said  dty  to  an  election 
for  the  purpose  of  levying  a  tax  only  for  the 
support  and  maintenance  of  schools  as  pro- 
vided for  in  section  10,  art  11,  of  our  state 
Constitution. 

Section  6,  art  11,  providee  the  only  method 
for  the  amendment  of  the  charter  of  said  dty 
in  the  following  clear  and  positive  terms: 

"Cities  having  more. than  6,000  inhabitants 
may,  by  a  majority  vote  of  the  qualified  voters 
of  said  dty,  at  an  election  held  for  that  pur- 
pose, adopt  or  amend  their  charters,  subject  to 
such  limitations  as  may  be  prescribed  by  the 
Legislature." 

For  what  purpose  was  said  election  held? 
We  must  look  to  the  language  of  the  ordi- 
nance passed,  the  thing  to  be  accomplished, 
and  the  ballot  used  in  sudi  election,  to  deter- 
mine the  purpose  for  which  the  election  was 
held.  The  ordinance  dedares  in  positive 
terms  that  the  election  was  to  be  beld  for  the 
purpose  of  amending  section  41  and  section 
45  of  the  charter  of  the  city  of  Corsleana, 
relating  to  the  subject  of  taxatlcm.  The 
ballot  used  at  said  election  dearly  expressed 
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the  object  of  the  election  in  keeping  with 
the  ordinance  under  which  said  election 
was  held.  There  Is  no  conflict  to  be  found 
in  the  language  employed  In  section  3  of 
article  7,  section  9  of  article  8,  and  sections 
5  and  10  of  article  11  of  our  state  Constitu- 
tion; therefore  full  force  and  eflTect  should 
be  given  to  section  6  of  article  11,  not  only 
as  to  the  right  to  amend  a  charter  by  a 
dty  having  mote  than  5,000  Inhabitants  by  a 
majority  vote  of  the  qualified  voters  of  said 
city  at  an  election  held  for  that  purpose, 
but  also  the  right  to  levy  a  tax  under  the 
provisions  of  said  section  5,  art  11,  for 
general  municipal  purposes  not  exceeding  the 
rate  of  2%  per  cent  of  the  taxable  property 
of  such  dty. 

The  provisions  of  section  10  of  artlde  11 
do  not  apply  to  the  holding  of  said  election, 
as  said  election  was  not  "to  levy  and  collect 
a  tax  for  the  support  and  maintenance  of  a 
public  institution  of  learning"  within  the 
meaning  of  said  constitutional  provision,  but 
was  an  election  held  under  the  provisions  of 
section  5  of  article  11  to  amend  the  charter 
of  the  city  of  Corsicana  in  the  particulars 
hereinabove  pointed  out.  Therefore  the  pro- 
vision of  section  10,  art  11,  requiring  "two- 
thirds  of  the  taxpayers  of  such  city  or  town 
to  vote  for  such  tax"  did  not  apply  to  the 
holding  of  such  election,  and  cannot  be  held 
to  be  a  limitation  upon  the  provisions  of 
said  section  5;  for  to  so  hold  would  be  creat- 
ing a  conflict  that  in  fact  does  not  exist  and, 
if  in  fact  any  conflict  did  exist,  section  5  of 
•  article  10  would  prevail  as  being  the  last 
expression  of  the  sovereign  will  of  the 
people  of  the  state.  Without  'comment  we 
deem  It  sufficient  to  refer  to  the  following 
authorities  In  support  of  the  conclusion  we 
have  reached,  which  requires  that  this  assign- 
ment be  sustained,  namely:  Const.,  art  7, 
f  3,  art.  8,  §  9,  and  art  11,  JS  6,  10;  articles 
i096a  and  1096b,  Vernon's  Saytes'  Texas  Civil 
Statutes,  1914;  City  of  Fort  Worth  v.  Davis, 
57  Tex.  225;  Werner  v.  City  of  Galveston, 
72  Tex.  at  page  29,  7  S.  W.  726,  12  S.  W. 
159;  City  of  El  Paso  v.  Ruckman,  92  Tex. 
at  page  91,  46  S.  W.  25;  City  of  Port  Worth 
V.  Cureton,  Attorney  General  (Sup.)  222  S. 
W.  531;  City  of  Rockdale  et  al.  v.  Cureton, 
Attorney  General  (Sup.)  229  S.  W.  852; 
State  ex  rel.  Wa.vland  et  al.  v.  Vincent  et  al., 
217  S.  W.  402.  We  therefore  hold  that  said 
election  held  on  the  18th  day  of  May,  1920, 
under  and  by  virtue  of  ordinance  passed  by 
the  commission  of  the  dt^  of  Corsicana  on 
the  6th  day  of  April,  1920,  was  for  the  pur- 
pose of  amending  sections  41  and  45  of  the 
charter  of  said  city  of  (Corsicana  adopted 
December  11,  1917,  and  that  the  inhabitants 
of  the  dty  of  Corsicana  had  the  right  to 
amend  said  charter  by  a  majority  vote  of  the 
iiualifled  electors  thereof,  uud  further  it  was 
not  necessary  for  a  voter  to  be  a  property  tax 
paying  voter  in  order  to  participate  In  such 


election.  The  conclusion  reached  makes  It 
unnecessary  to  discuss  the  remaining  asslgn- 
monts,  as  same  require  the  affirmance  of  the 
Judgment  of  the  court  below. 

It  Is  therefore  ordered  that  the  Judgm^it 
of  the  trial  court  be,  and  the  same  Is,  her^y. 
In  all  things  afilrmed. 


ABEE  V.  COVINGTON.    (No.  «597.) 

(Court  of  CSvil  Appeals  of  Texas.    San  An- 
tonio.   Oct  12,  1921.    Rehearing 
Denied  Dec.  14,  1921.) 

1.  Broker*  «=>32— Broker  Mnployad  by  owner 
canaot  become  bayer**  agent  to  obtain  low- 
er  price. 

A  broker,  employed  by  the  owner  of  land 
to  sell  it  for  a  stipulated  anm  and  commis- 
sion, could  not  without  the  knowledge  and 
consent  of  the  owner,  become  the  agent  of  a 
prospective  buyer,  and  work  to  obtain  a  low- 
er price  from  the  seller. 

2.  Brbkers  e=a7A — Buyer's  agreement  to  pay 
broker  onployed.  by  owner  of  land  held  wltk- 
OHt  consideration. 

As  agreement  by  a  buyer  of  land  with  a 
broker  employed  by  the  owner  to  pay  the 
broker's  commission,  where  he  performed  no 
services  for  the  buyer,  was  without  consid- 
eration. 

3.  Brokers  «=>74 — Bayer't  agreement  with 
owner  to  pay  commission  held  withont  oon- 
sideratlon. 

An  alleged  agreement  by  a  buyer  of  land 
with  the  owner,  made  after  the  execution  of 
a  written  contract  of  sale,  and  unknown  to  the 
broker,  that  the  buyer  would  pay  a  commission 
to  the  broker,  did  not  enter  into  and  become 
a  part  of  the  consideration  for  the  land,  and 
was  without  consideration,  and  in  conflict 
with  the  contract  of  sale  which  did  not  bind 
the  buyer  to  pay  a  commlsBlon. 

4.  Frauds,  statute  of  «=>I8(I)— Oral  agree- 
ment by  buyer  with  owner  of  land  to  pay 
letter's  broker  his  commissions  not  binding. 

An  oral  agreement  by  the  buyer  of  land 
with  the  owner  to  pay  his  broker  his  com- 
missions, made  after  the  execution  of  the 
written  contract'  of  sale  and  in  contradiction 
of  such  contract  which  did  bind  the  buyer 
to  pay  a  commission,  was  an  agreement  to  pay 
a  debt  of  the  owner  for  which  the  buyer 
could  not  orally  hind  himself. 

Appeal  from  Bexar  County  Court  for  Civil 
Cases;   John  H.  Clark,  Judge. 

Action  by  W.  C.  CJovlngton  against  Herman 
Laux  and  C.  0.  Abee.  From  Judgment  that 
plaintiff  recover  against  defendants,  and  that 
defendant  Laux  recover  over  against  de- 
fendant Abee,  defendant  Abee  appeals.  Be-, 
versed  and  rendered. 


4s>For  otber  easaa  see  same  topic  and  KGY-NDMSBR  la  all  Key-Numbered  Dlgesta  and  ladeza* 
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Nelaon  LyUe,  of  San  Antonio,  for  appel- 
liiut. 

DUwortli  &  Marshall  and  Norton  &  Brown, 
all  of  San  Antonio,  for  appellee. 

FLY,  C.  J.  This  is  a  suit  for  $227^,  In- 
stituted by  appellee  against  Herman  Lauz 
and  C.  C.  Abee,  which  was  alleged  to  be  due 
as  a  commission  on  certain  real  estate  In  San 
Antonio,  which  was  sold  by  Laux  to  Abee. 
The  cause  was  submitted  to  a  jury  on  special 
Issues,  by  the  answers  to  whicii  the  jury 
found  that  the  property  sold  for  $4,600,  that 
Xiaux  agreed  to  pay  appellee  a  commission  of 
5  per  cent,  on  said  sum,  and  that  Abee  agreed, 
as  a  part  of  the  consideration  for  the  land, 
to  pay  the  commission.  On  the  answers  judg- 
ment was  rendered  in  favor  of  appellee  foi 
$227.50  as  against  Laux  and  Abee,  and  that 
Laux  recover  over  against  Abee  for  that  sum. 
This  appeal  is  perfected  by  Abee  alone. 

Appellee  testified  that  he  was  employed  by 
Iaux  to  sell  his  property,  fixing  its  value  at 
$5,500,  and  agreeing  to  pay  appellee  a  com- 
mission of  5  per  cent,  on  that  amount,  if  a 
sale  was  i>erfected.  In  response  to  an  adver^ 
tisement  by  appellee,  Abee  came  to  his  of- 
fice and  said  he  had  concluded  to  offer  $4,- 
800  for  the  land.  In  arriving  at  this  sum  it 
was  estimated  that  Abee  would  pay  a  certain 
debt  on  the  property  amounting  to  $4,060, 
taxes  $268.82,  an  additional  $250  cash  for 
Laux  and  $250  for  commissions.  The  whole 
amounted  to  $4,818,  which  Abee  said  he 
would  pay.  A  written  contract  to  this  effect 
was  drawn  np  by  ai^peilee,  bnt  never  signed 
by  appellant  but  the  latter  went  to  see  Laux, 
and  bought  the  property  for  $4,330.  That  is 
all  that  ever  passed  between  app^ant  and 
appellee.  Appellee  states  the  grounds  on 
wbidi  he  places  the  liability  of  appellant  and 
Lenx  as  follows: 

"I  daim  that  defendant  Laux  owes  me 
this  amount  because  be  listed  this  property 
with  me  and  agreed  to  pay  me  the  customary 
5  per  cent,  commission,  and  I  claim  that  de- 
fendant Abee  owes  me  this  amoimt  because 
in  figuring  the  price  of  the  lot  my  commission 
of  $260  was  indnded  in  the  flgnres  made  by 
him,  and  he  accepted  those  figures  and  said 
that  he  would  take  the  property  from  Mr. 
Laux  at  that  price." 

Appellant  swore  that  &e  refused  to  sign  a 
written  contract  presented  by  appellee  em- 
bodying the  terms  testified  to  by  him. 

[1,  t]  According  to  the  testimony  of  appel- 
lee he  had  been  employed  by  Laux  to  sell 
his  land  for  $5,500,  and,  instead  of  that,  he 


endeavored  to  make  himself  tbe  agent  of  an- 
other, and  to  obtain  for  him  a  purchase  of 
the  land  for  another  and  lower  price.  Ap- 
pellee was  the  agent  of  Laux,  and  could  not, 
without  the  knowledge  and  consent  of  Laux, 
become  the  agent  of  Abee,  and  work  to  ob- 
tain a  lower  price  from  the  seller.  There  was 
no  consideration  whatever  for  any  promise 
made  by  appellant  to  appellee  to  pay  the  com- 
mission. Ap];)ellee  gave  no  service  whatever 
to  appellant  in  connection  with  the  land. 

[8]  Laux  swore  that  after  the  contract  of 
sale  of  the  land  had  been  signed  by  the  par- 
ties and  they  were  engaged  in  executing  the 
terms  of  the  contract,  without  any  reason  or 
consideration,  Abee  agreed  to  pay  appellee  a 
commission.  This  was  not  known  by  appel- 
lee. The  agreement  to  pay  such  commission 
was  not  only  without  any  conc^vable  consid- 
eration, but  was  in  conflict  with  the  terms  of 
the  written  contract  of  sale. 

[4]  Appellee  could  not  have  known  what 
Abee  told  Laxix  as  to  the  commission,  for  the 
simple  reason  that  he  was  not  present,  and 
that  conversation  took  place  after  the  trade 
was  made  between  Abee  and  Laux,  and  had 
been  embodied  in  a  written  contract  and  duly 
executed  by  the  parties.  It  did  not  bind 
Abee  to  pay  any  commissions.  Appellant  did 
not  promise  Laux  when  he  bought  the  proi»- 
erty  that  he  would  pay  commissions,  but  if 
he  ever  made  any  such  promise  to  Laux,  it 
was  after  the  contract  of  sale  had  been  exe- 
cuted. It  did  not  enter  Into  and  become  a 
part  of  the  consideration  of  the  land,  and 
was  a  debt  of  Laux  for  which  appellant  could 
not  orally  bind  himself.  There  was  no  ser- 
vice performed  for  ai)pellant  by  aK>eUee, 
and  there  was  no  consideration  on  the  part  6f 
appellant  to  pay  appellee  a  commission. 

It  becomes  unnecessary  to  discuss  the  dif- 
ferent assignments,  because  the  testimcmy 
falls  to  show  any  liability  on  the  part  of  ap- 
pellant to*  pay  any  commission  for  the  sale 
of  the  land.  The  authorities  cited  have  no 
applicability  to  the  facts  of  this  case. 

Our  former  ophiion  is  withdrawn,  the 
judgment  of  the  county  court  is  reversed, 
and  judgment  here  rendered  that,  as  to  Her- 
man Laux,  appellee,  W.  0.  CovingtMi  recover 
the  sum  of  $227.50,  together  with  6  per  cent. 
Interest  from  November  15,  1920,  date  of 
judgment  of  court  below,  and  that  as  to  ap- 
pellant, C.  C.  Abee,  appellee  recover  nothing, 
and  that  appellee  pay  all  costs  in  this  be- 
half expended. 

Reversed  and  rendered. 
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SOUTHERN  SURETY   CO.  v.  BEAIRD.* 
(No.  1102.) 

(Conrt  of  Civil  App«ala  of  Texas.     EI  Paao. 

Not.  10,  1921.    Behearing  Denied  Dec.  1, 

1921.) 

ti  JntiMS  «f  the  peaoe  «=s>  159(7)— la  deter- 
niinina  amount  of  appeal  bond,  ooeta  not  ■•• 
eluded  In  amount  recovered. 
On  appeal  from  Justice  court  the  costs  are 

not  estimated  as  being  a  part  of  the  "amount 

recovered"  in  fixing  the  amount  of  the  appeal 

bond. 

2.  Justleea  of  the  peaoe  «=s>l59(i)— No  appeal 
bond  neoeisary  where  Judgment  it  for  ootts. 

On  appeal  from  a  judgment  setting  aside  an 
award  of  the  Industrial  Accident  Board  and 
allowing  plaintiff  its  costs,  which  defendant 
paid,  defendant  could  appeal  without  bond. 

3.  Master  and  servant  «s»398— Notlee  of  oom- 
pensable  Injury  and  oertlflcate  of  neoeeslty  of 
medloal  treatment  held  waived. 

Where  an  injured  employe's  physician  no- 
tified  the  insurer  within  30  days  after  injury, 
certified  to  the  Industrial  Accident  Board  with- 
in two  weeks  the  necessity  for  further  treat- 
ment, and  thereafter,  at  least  once  a  week, 
notified  the  insurer  through  its  agent  of  the 
employe's  condition  and  treatment,  but,  act- 
ing  on  such  agent's  assurances  that  certifica- 
tion to  the  Board  of  the  necessity  for  further 
treatment  was  not  necessary,  omitted  to  fur- 
ther advise  it,  the  insurer  waived  the  giving 
of  such  notices  and  certificatee,  as  required  by 
Vernon's  Ann.  Civ.  St.  Supp.  1918,  arU.  624&— 
9,  to  5246—11,  and  was  estopped  from  asserting 
the  want  thereof,  or  any  action  the  Board 
might  have  taken  had  notices  and  certificates 
been  given,  even  though  such  notices  and  ac- 
tions of  the  Board  with  respect  to  fees  and 
charges  for  treatment  are  of  the  essence  of  the 
insurance  contract. 

4.  Estoppel  «=352— Gives  effeet  and  meaning  to 
men's  actions  which  common  sense  and  Justice 
dictate. 

The  principle  of  equitable  estoppel,  whidi 
stands  on  the  very  foundations  of  right  and 
fair  dealing,  considers  and  weighs  the  conduct 
of  men  in  their  dealings  with  each  other  and 
gives  that  effect  and  meaning  to  their  actions 
which  common  sense  and  justice  dictate. 

5.  Master  and  servant  «=>385(  1 6)— "Hospital 
services"  within  Compeneatlon  Act  defined. 

Care,  meals,  heat,  and  artificial  light  fur- 
nished to  a  disabled  employ^  commensurate 
with  his  needs  are  included  in  "hospital  serv- 
ices," to  which  such  employ^  is  entitled  under 
Workmen's  Compensation  Act  (Yemon's  Ann. 
Civ.  St.  Supp.  1918,  arts.  5246-9  to  5246-11), 
though  furnished  in  a  private  residence. 

6.  Master  and  servant  9=s404 — Evidence  as  to 
liability  under  Compensation  Act  for  hospital 
service  held  admissible. 

In  a  suit  to  set  aside  an  award  by  the  State 
Industrial  Accident  Board  for  hospital  services 
rendered  to  an  injured  employ^  by  his  father, 
the  conrt  did  not  err  in  admitting  evidence  that 


the  father  had  furnished  Ms  son  with  board, 
lodging,  and  care,  nor  in  permitting  the  attend- 
ing physician  to  testify  that  the  liability  in- 
surer's agent,  in  its  behalf,  bad  authorised  the 
rendition  of  such  services  without  certifying 
to  the  Board  the  necessity  for  further  medical 
treatment,  as  required  by  Vernon's  Ann.  CHv. 
St  Supp.  1918,  art.  6246—9,  the  evidence  show- 
ing that  it  was  within  the  apparent  scope  of 
such  agent's  authority  to  so  advise  the  phyai- 
dan. 

Appeal  from  Eastland  County  Court;  B. 
It.  Rust,  Judge. 

Suit  by  the  Southern  Surety  Company, to 
set  aside  award  of  Industrial  Accident  Board 
to  O.  W.  Bealrd.  Judgment  for  defendant, 
and  plaintiff  appeals.    AfSnned. 

D.  T.  Mason,  of  Dallas,  T.  EL  McGr^or,  oC 
Austin,  and  B.  F.  Cameron,  of  El  Paso,  for 
appellant 

Harrison,  Cavin  &  Key,  of  Eastland,  and 
H.  C.  Peyton,  of  Brownwood,  for  appellee. 

WALTHALL,  J.  This  case  presents  a 
suit  originally  in  the  Justice  of  the  peace 
court  by  aK>ellant,  Southern  Surety  Ck>m- 
pany,  to  set  aside  and  cancel  an  award  made 
by  the  State  Industrial  Accident  Board  to 
C.  W.  Bealrd,  appellee,  for  hospital  swlces 
rendered  by  him  to  Chester  L.  Bealrd,  bis 
son,  In  the  sum  of  $168. 

In  the  Justice  court  the  trial  resulted  In  fa- 
vor of  the  Southern  Surety  Company.  An 
appeal  was  duly  prosecuted  by  C.  W.  Bealrd 
to  the  ooimty  court,  where  a  trial  de  novo 
was  had  before  the  court  without  a  Jury,  re- 
sulting In  a  Judgment  In  favor  of  appellee  In 
the  sum  of  $168,  from  which  Judgment  this 
appeal  Is  prosecuted. 

An  agreed  statement  of  facts  Is  found  in 
the  record,  from  which  we,  with  some  abbrevi- 
ations, make  the  following  findings  of  fact: 

On  the  19th  day  of  November,  1918,  Ches- 
ter L.  Bealrd,  while  in  the  employment  of 
the  Snow  Transfer  Company,  and  while  in 
the  iterformance  of  his  duty,  was  severely 
burned  by  a  gasoline  explosion.  After  his  in- 
Jury  he  was  taken  from  Ranger,  Tex.,  to  the 
home  of  his  father,  appellee,  near  Brown- 
wood,  Tex.,  where  he  was  confined  to  his  l>ed 
continuously  from  the  time  of  the  accident 
to  May  24,  1919.  During  all  of  the  time  of 
his  confinement  and  disabOlty  he  was  under 
the  constant  care  and  treatment  of  a  physi- 
cian. Dr.  Brown.  On  the  21st  day  of  No- 
Vttuber,  1918,  Chester  L.  Bealrd  entered  into 
a  verbal  contract  with  his  father,  C.  W. 
Bealrd,  appellee,  whereby,  for  and  In  consid- 
eration of  $1  per  day,  appellee  was  to  fur- 
nish to  Chester  L.  Bealrd  during  his  total  in- 
capadty  care,  meals,  fuel,  light,  and  other 
necessaries  incident  to  his  sickness  and  to- 
tal incapacity.  Appellee  furnished  his  son 
with  a  room  and  bed  at  his  farmhouse,  and 
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be  and  his  fomily  constantly  waited  upon 
and  cared  for  Chester  L.  Beaird  during  his 
sickness  and  total  incapacity  for  168  days. 
Chester  L.  Beaird  gave  no  notice  to  the  In- 
dustrial Accident  Board  of  the  accident  or 
his  need  of  medical  attention;  nor  did  he 
give  such  notice  to  the  appellant.  Southern 
Surety  Company.  Chester  L.  Beaird  did  not 
receive  authority  from,  the  Industrial  Acci- 
dent Board  or  the  Southern  Surety  Company 
to  contract  for  the  medical  services  or  the 
care  and  attention  fnrnished  him  by  appel- 
lee. Commencing  with  the  second  week  after 
the  injury  and  continuing  up  to  the  date  of 
the  trial  of  this  case,  the  Southern  Surety 
Company  has  been  paying  to  Chester  L. 
Beaird  a  weekly  compensation  of  113.84  per 
week,  said  payments  were  made  through  E. 
B.  Henly,  an  Insurance  agent. 

Within  two  weeks  after  the  injury  of 
Chester  L.  Beaird  Dr.  Brown  certified  to  the 
Industrial  Accident  Board  the  necessity  for 
further  medical  treatment  of  Chester  L. 
Beaird,  further  certifying  that  he  would  be 
totally  disabled  for  several  weeks,  but  the 
doctor  received  no  authority  from  the  Board 
for  the  continuance  of  medical  care  and 
treatment.  Within  two  weeks  after  the  ac- 
cident Dr.  Brown,  at  the  request  of  Chester 
L.  Beaird,  notified  E.  B.  Henly  of  .the  condi- 
tion of  Chester  L.  Beaird,  and  of  his  treat- 
ment and  the  necessity  for  sudi  treatment 
Henly  told  Dr.  Brown  that  his  agency  had 
issued  a  policy  of  comp^isation  insurance  for 
the  Snow  Transfer  Company,  the  policy  being 
issued  by  the  Southern  Surety  Company. 
Henly  suggested  that  Dr.  Brown  advise  the 
Indnstrlal  Accident  Board  of  the  injury  and 
necessity  for  treatment,  which  notice  was 
given  by  Dr.  Brown.  The  Board  reidied  to 
Dr.  Brown  that  no  report  had  been  made  of 
the  accident  to  Chester  L.  Beaird.  Henly 
advised  Dr.  Brown  that  It  would  not  be  nec- 
essary to  make  any  report,  as  he  fully  under- 
stood about  the  matter  of  the  medical  treat- 
ment by  Dr.  Brown  and  at  the  home  of  his 
father,  and  was  satisfied  with  the  treatment 
and  instructed  Dr.  Brown'  to  continue  same. 
Dr.  Brown  went  to  Henly  at  least  once  a 
week  for  the  purpose  of  notifying  him  of  the 
condition  of  Chester  L.  Beaird  and  of  the 
necessity  for  further  medicAl  and  hospital 
treatment  Finally  Henly  notified  Dr.  Brown 
that  It  was  not  necessary  for  him  to  con- 
tinue to  make  any  further  report  in'  regard 
to  the  condition  and  treatment  of  Chester  L. 
Beaird,  as  he  fully  understood  the  same,  and 
was  willing  that  such  treatment,  both  by 
Dr.  Brown  and  by  the  relatives  of  Chester 
L.  Beaird  at  the  borne  of  his  father,  should 
be  continued  as  long  as  same  was  necessary. 
Upon  this  Instruction  from  Henly  Dr.  Brovni 
discontinued  giving  weekly  notice  to  HMily, 
bat  did  make  an  occasional  report  to  him. 
In  making  such  reports  to  Henly  Dr.  Brown 
was  acting  for  himself  as  to  medical  atten- 
235  S.W.-^16 


tlon,  and  at  the  request  and  for  Chester  L. 
Beaird  as  to  the  services  and  treatment  then 
being  rendered  by  his  father,  appellee,  and 
other  relatives. 

At  the  request  of  Henly,  on  a  number  of 
occasions.  Dr.  Brown  carried  weekly  com- 
pensation vouchers  issued  by  the  Southern 
Surety  Company  to  Chester  L.  Beaird  under 
the  terms  of  Its  policy  and  delivered  same 
to  Chester  L.  Beaird  at  the  home  of  his  fa- 
ther. Dr.  Brown  then  knew  of  claims  of 
other  parties  against  appellant  being  paid 
through  the  agency  of  Henly  at  Brownwood. 
Henly  &  Co.  are  Insurance  agents  and  repre- 
sent appellant  at  Browbwood. 

At  the  time  Dr.  Brown  first  notified  Henly 
of  the  condition  of  Chester  L.  Beaird  and  of 
his  treatment  of  him,  he  also  told  Henly  of 
the  arrangement  Chester  L.  Beaird  had  made 
with  his  father  in  regard  to  his  father  giving 
him  hospital  care  and  treatment  Henly 
agreed  with  Dr.  Brown  that  he  might  go 
ahead  with  his  medical  treatment  and 
agreed  and  consented  that  Chester  L.  Beaird 
might  be  kept  at  his  father's  home  under 
the  then  agreement  between  the  father  and 
son,  for  a  charge  by  the  father  of  $1  per 
day  for  care,  treatment,  and  board. 

About  the  1st  of  February,  1019,  a  trav- 
eling representative  of  appellant  was  In 
Brownwood  at  the  oflSce  of  Henly  &  Co.,  and 
requested  Dr.  Brown  to  call  at  the  office  for 
consultation  as  to  Chester  L.  Beaird.  The 
representative  requested  Dr.  Brown  to  sub- 
mit bis  bill  for  services  rendered  and  for 
medicines  and  dressings  used,  stating  at  the 
time  that  he  did  not  consider  appellant  re- 
Biwnsible  for  more  than  two  weeks  regard- 
less of  the  condition  of  Chester  L.  Beaird; 
that  the  only  notice  given  the  Board  by  Dr. 
Brown  was  the  notice  of  December  2,  1918; 
that  Dr.  Brown  did  not  receive  any  author- 
ity or  notice  from  the  Board  authorizing  him 
to  continue  his  professional  services  to  Ches- 
ter L.  Beaird,  or  to  have  continued  the  care 
and  attention  and  hospital  services  then  be- 
ing given  by  appellee  at  his  home. 

The  reason  Dr.  Brown  gave  no  further 
notice  was  the  fact  that  he  relied  on  the 
statement  of  Henly,  as'  above,  and  to  the 
effect  that  It  would  not  be  necessary  to  fur- 
ther notify  the  Board;  that  notices  to  him 
would  be  aU  that  woidd  be  necessary.  When 
Dr.  Brown  first  notified  Henly  of  the  acci- 
dent to  Chester  L.  Beaird  and  of  the  medical 
and  hospital  treatment  be  was  then  receiving, 
Henly  instructed  Dr.  Brown  to  continue  the 
medical  treatment  and  hospital  services  with- 
out notifying  the  Board  that  he  would  con- 
sent to  both  the  medical  and  hospital  treat- 
ment and  service  without  either  being  or- 
dered by  the  Board.  This  Henly  repeatedly 
told  Dr.  Brown.  Both  Dr.  Brown  and  appel- 
lee relied  on  the  statement  of  Henly,  and  for 
that  reason  no  rejxirts  were  made  to  the 
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Board  other  than  the  one  made  about  the  2d 
of  December,  1918. 

The  case  having  originated  In  the  Jostlce 
court,  it  was  agreed  on  the  trial  in  the  coun- 
ty court  that  the  appellant  pleaded  orally: 
General  demurrer ;  special  ezc^ion  to  ap- 
pellee's answer  that  the  services  rendered  to 
Chester  L.  Bealrd  were  not  hospital  services; 
that  it  was  not  shown  that  the  cause  for  con- 
tinned  hospital  services  had  been  certified  to 
the  Industrial  Accident  Board  as  required 
by  law;  "general  demurrer  as  to  the  means 
alleged  in  the  defendant's  answer,  and  de- 
fendant authorized  by  E.  B.  Henly  to  bind 
the  Southern  Surety  Company  to  waive  no- 
tice to  the  Industrial  Accident  Board." 

[1, 2]  There  Is  no  merit  In  the  first  assign- 
ment complaining  of  the  action  of  the  court 
in  overruling  its  motion  to  quash  appellee's 
appeal  bond  in  perfecting  the  ai^eal  from 
/he  justice  court  and  dismiss  the  appeal  from 
the  Judgment  in  the  Justice  court.  The  Judg- 
ment In  the  Justice  court  was  In  favor  of  ap- 
pellant. Southern  Surety  Company,  refusing 
to  allow  the  award  of  the  Industrial  Acci- 
dent Board,  and  tliat  it  recover  Its  costs,  the 
costs  amounting  to  $4.50,  and  paid  by  de- 
fendant, Bealrd. 

Beaird  evidently  was  entitled  to  appeaL 
The  costs  are  not  estimated  as  being  a  part 
of  the  "amount  of  the  Judgment"  in  fixing  the 
amount  of  the  appeal  bond  when  one  is  re- 
quired to  be  given,  the  costs  being  no  part 
of  the  "amount"  recovered.  The  bond  is  ex- 
clusive of  costs.  A  fine  analysis  of  the  law 
by  Judge  Gaines,  as  it  is  now  written.  Is 
found  in  Xarbrough  v.  Collins,  91  Tex.  306, 
42  S.  W.  1052,  and  later  applied  by  Judge 
Brown  in  H.  &  T.  0.  By.  Co.  v.  Red  Cross 
Stock  SVrm,  91  Tex.  628,  45  S.  W.  375. 
Beaird  oonld  appeal  without  bond. 

[3, 4]  Under  the  second  assignment  error  Is 
cleaimed  to  the  overruling  of  the  general  de- 
murrer; the  contention  being  that,  unless  the 
attending  physician  or  surgeon  certifies  the 
necessity  to  the  Industrial  Accident  Board 
and  the  Insurer  for  additional  hospital  serv- 
ices during  the  second  or  any  subsequent 
wedc  of  continuous  total  incapacity  requiring 
the  confinement  to  a  hospital,  and  from  week 
to  week  certify  to  the  necessity  of  another 
week  of  hospital  services,  the  insurer  is  not 
liable  for  hospital  services  furnished  the  in- 
jured employe. 

After  stating  the  time,  place,  and  the  fact 
of  his  injury,  and  the  extent  of  it  (a  severe 
burn  from  gasoline  explosion),  it  was  alleged 
that  Dr.  Brown,  acting  for  and  at  the  re- 
quest of  Chester  L.  Beaird,  the  injured  em- 
ploy6,  notified  appellant  as  quickly  as  he 
«Gnld  ascertain  the  name  of  the  company  in- 
suring Chester  L.  Beaird  and  within  thirty 
days  from  the  date  of  the  injury,  and  that 
within  two  wedis  of  the  injury,  on  December 
2,  1918,  certified  to  the  Industrial  Accident 
Board  the  necessity  for  further  treatment  of 


Chester  L.  Beaird,  showing  that  he  would  be 
totally  disabled  for  at  least  six  or  eight 
weeks;  that  thereafter  Dr.  Brown  at  least 
once  a  week  notified  appellant  through  its 
duly  authorized  agent,  B.  B.  Henly,  of  the 
condition  of  Beaird,  and  his  treatment;  tliat 
Henly  on  each  occasion  told  Dr.  Browu  that 
he  fully  understood  the  situation  and  was 
satisfied  with  the  arrt^gements  for  care  and 
treatment  of  Chester  L.  Beaird,  and  for  him 
(Dr.  Brown)  to  go  ahead,  and  that  Dr. 
Brown,  acting  on  the  assurances  and  requests 
as  stated,  did  continue  his  treatment;  that 
Dr.  Brown  told  H«ily  that  he  wished  to 
comply  with  all  regulations  as  to  certifica- 
tion to  the  Board  and  association  the  neces- 
sity for  treatment;  that  Henly  assured  Dr. 
Browu  that  such  certification  was  not  neces- 
sary, and  for  him.  Dr.  Brown,  to  go  ahead; 
and  that,  with  such  assurances  from  Henly, 
Dr.  Brown  omitted  to  further  notify  and  ad- 
vise the  Board,  and  thereafter  did  no  more 
than  to  advise  Henly.  Appellee,  after  plead- 
ing the  facts  as  above,  alleged  that  appellant 
had  waived  the  tight  to  any  other  notice  to 
the  Board  and  was  estopped  to  now  com- 
plain of  any  insufficiency  of  notice  to  any 
concern  or  board. 

It  will  readily  be  seen  that  the  petition 
does  not  fully  comply  with  the  requirements 
of  articles  6246— fi  to  5246—11,  Vernon  Texas 
avll  Statutes  Supp.  1918,  but  it  is  insisted 
by  apt>eUee  that  Hotly  and  the  company  of 
which  he  was  a  member  were  agents  of  appel- 
lant, and  that  the  facts  pleaded  show  a  waiv- 
er by  appellant  of  the  certification  and  notice 
to  the  Board,  and,  as  well,  notices  to  appel- 
lant as  insurer  for  additional  hospital  serv- 
ices. • 

The  pleading  of  appellee  and  the  evidence 
show  that  Henly  and  the  company  of  which 
he  was  a  member  were  agents  of  the  appel- 
lant. Southern  Surety  Company,  and  fully 
represented  ifi  at  Brownwood,  Tex.;  that 
Henly  was  kept  fully  advised  by  Dr.  Brown 
from  week  to  week  of  the  condition  of 
Beaird,  the  treatment  given  blm,  and  the  ne- 
cessity of  it,  and  the  services  then  being 
given  him  by  his  father  and  the  agreed  ai^ 
rangement  l>etween  Chester  L.  Beaird  and  his 
father  for  such  care.  Henly  frequently  as- 
sured Dr.  Brown,  then  representing  Cheater 
L.  Beaird  in  the  matter  of  giving  the  re- 
quired notices  and  certificates,  that  he  was 
informed  as  to  everything  necessary  for 'his 
principal  and  the  Board  to  know  in  the 
premises,  and  assured  Dr.  Brown  that  fur- 
ther notices  and  certificates  would  not  be 
necessary,  and  Dr.  Brown  and  Chester  L. 
Beaird  acted  upon  such  assurances. 

It  is  quite  evident  that  appellant's  agents- 
had  full  knowledge  of  all  the  facts,  and  in- 
tended to  and  did  surrender  and  relinquish 
his  principal's  right  to  notices,  and  any  ac- 
tion the  Industrial  Acddrat  Board  might 
have  taken  In  protecting  the  rights  of  appel- 
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Innt  by  requiring  certificates'  for  additional 
needed  treatment  and  hospital  care.  We  are 
of  the  opinion  that  the  answer  sufficiently 
shows  that  appellant  voluntarily  waived  the 
giving  of  the  required  notices  and  certiflcates 
to  the  Board,  and  Is  now  estopped  from  as- 
serting a  want  of.  either  notice  or  certificate, 
or  any  action  appellant  or  the  Board  might 
have  taken  had  notices  and  certificates  been 
given.  As  said  in  Sovereign  Camp,  Wood- 
men of  the  World,  v.  Putnam,  206  S.  W.  ffiO, 
the  principle  of  estoppel  in  equity  stands  nit- 
on the  very  foundations  of  rlg^t  and  fair 
dealing;  it  considers  and  weighs  the  conduct 
of  men  in  Hieir  dealings  with  each  other  and 
gives  that  effect  and  meaning  to  their  ac- 
tlona  wbldi  common  sense  and  Justice  dic- 
tate. 

The  more  difficult  question  to  be  decided 
here  seems  to  be:  Does  the  fttct  that  the  law 
itself  forbids  a  recovery  under  the  act  unless 
the  notices  are  given  by  the  employ^  for  the 
amounts  exx)ended  or  incurred  for  hospital 
services,  unless  the  insurer  shall  have  had 
notice  of  the  injury,  and  refused,  failed,  or 
neglected  to  furnish  It,  and  that  the  Board 
shall  regulate  all  fees  and  cliarges  fi>r  treat- 
ment, have  the  effect  to  prevent  a  recovery 
by  the  insured,  where  but  for  the  provisions 
of  the  law  a  recovery  could  be  had  by  the  em- 
ploy£7  In  other  words,  are  such  notices 
and  action  of  the  Board  essence  of  the  con- 
tract of  the  insurer  to  pay  for  necessary 
treatment  of  the  Injured  employe?  We  have 
concluded  that  such  notices  and  action  of 
the  Board  are  essence  of  the  contract,  but 
that,  as  said  by  Judge  Phillips  in  Equitable 
Life  Assurance  Society  of  XT.  S.  v.  Ellis,  105 
Tex.  626,  147  S.  W.  1162,  162  S.  W.  625,  con- 
current with  this  principle  is  always  the 
qualification  that  this  is  so,  unless  there  be 
a  waiver  or  estoppeL  Appellant  was  at  all 
times  present  In  the  person  of  its  agent, 
Henly,  and  was  fully  advised  at  all  times  of 
the  diaracter  of  the  care  and  treatment  then 
being  furnished  the  Injured  employ^,  and  the 
cost  of  it  to  appellant,  and  by  his  advice  and 
assurances  to  Dr.  Brown  prevented  the  no- 
tices and  certiflcates  to  be  given,  which  but 
for  such  advice  and  assurances  would  have 
been  given.  We  have  concluded  that,  in 
view  of  appellee's  pleas  of  waiver  and  estop- 
pel, the  court  was  not  In  error  In  overruling 
the  demurrer. 

[S]  By  the  third  assignment  it  is  insisted 
that  the  special  exception  to  the  answer 
should  have  been  sustained,  as  the  character 
of  the  services  rendered  for  which  compensa- 
tion Is  sought  are  not  hospital  services  with- 
in the  contemplation  of  the  Workman's  Com- 
pensation Act,  and  do  not  include  board, 
room,  rent,  fuel,  etc.,  furnished  In  a  private 
residence. 

It  requires  no  argument  to  show  that  a 
4)rlvate  residence,  technically  speaking,  is  not 
a  hospital.    The  statute  provides  for  hospital 


services.  The  issue  Is  presented  as  to  what 
is  included  In  hospital  services.  Appellant 
insists  that  "hospital  services"  embraces 
only  treatment  received  In  a  hospital,  and  do 
not  Include  "hospital  care,  meals,  fuel,  light, 
and  other  necessaries,"  for  which  the  charge 
of  $1  per  day  Is  made.  We  do  not  concur  In 
appellant's  contention.  The  expressions  used 
In  the  statute  are: 

"The  employe  shall  be  entitled  to  the  medi- 
cal aid,  hospital  servicei  and  medicines." 
"Such  additional  hospital  services  as  are  pro- 
vided In  this  paragraph  shall  not  be  held  to 
include  any  obligation  on  the  part  of  the  as- 
sociation to  pay  for  medical  or  snrgical  serv- 
ices not  ordinarily  provided  by  hospitals  as  a 
part  of  their  services."  "Where  such  medical 
aid,  hospital  service  or  medicines  are  furnished 
by  a  public  hospital  or  other  institntion,  pay- 
ment thereof  shall  be  made  to  the  proper  au- 
thorities conducting  the   aame." 

The  statute  does  not  specify  the  services  to 
be  rendered  other  than  as  above,  and  the 
evidence  offered  does  not  show  what  services 
are  ordinarily  furnished  by  hospitals  or  other 
institutions.  The  articles  on  hospitals  we 
Iiave  examined  do  not  spedfy  the  services 
ordinarily  rendered  by  hospitals.  We  can, 
however,  imagine  the  Inconvenience  and  utter 
lack  of  what  would  be  expected  of  a  hospital 
service  that  did  not  furnish  some  care,  meals, 
heat  when  needed,  and  artificial  light  to  a 
totally  disabled  employ^.  We  think  the  serv- 
ice should  at  least  be  commensiirate  with  the 
need.  Again.  aK>ellanf  s  agent  agreed  that 
the  services  rendered  should  be  rendered,  and 
the  compensation. 

What  we  have  said  Indicates  our  view  on 
the  matter  presented  by  the  fourth  assign- 
ment complaining  of  the  overruling  of  a  spe- 
cial exception  to  the  answer  that  same  did 
not  show  that  notice  had  been  given  to  the 
Board,  the  employer,  or  the  insurer  of  the 
need  of  hospital  services.  Evidently  the 
notice  provided  by  the  statute  vitally  affects 
the  liability  of  the  parties  entering  Into  the 
contract  of  employment,  but  we  hold  under 
the  facts  of  this  case  that  appellant  waived 
the  notice.    Rice  v.  Garrett,  194  S.  W.  667. 

[8]  The  court  was  not  In  error  as  com- 
plained of  In  the  fifth  assignment  in  admit- 
ting evidence  that  api)ellee  had  furnished  the 
insured  with  board,  lodging,  and  care.  Nor' 
wag  the  court  in  error,  as  complained  of  in 
the  sixth  assignment,  in  permitting  Dr.  Brown 
to  testify  that  Henly,  In  behalf  of  the  ap- 
pellant, had  authorized  the  services  ren- 
dered by  appellee  to  the  injured  employ^, 
and  that  It  would  not  be  necessary  for  ap- 
pellee to  certify  to  the  Board  the  necessity 
for  further  medical  treatment  To  us  it 
seems  to  have  been  within  the  apparent  scope 
of  the  authority  of  Henly  to  have  so  advised 
Dr.  Brown.  We  need  not  rei)eat  the  evidence. 
Heiily's  authority  to  speak  for  ajwellant  as 
agent  Is  not  denied. 
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The  agreed  we^ly  compensation  of  $13^ 
per  week  for  total  incapacity  of  the  Injured 
employ^  for  work  does  not  exceed  the  average 
weekly  wages  provided  by  the  statute,  and 
did  not  include  the  services  rendered  by  ap- 
pellee. The  seventh  and  eighth  assignments 
complaining  of  the  Judgment  for  appellee  for 
$168  for  services  for  the  care,  meals,  light; 
and  fuel  furnished  is  overruled. 

The  court  was  not  In  error  in  orerruUng 
appellant's  motion  for  a  new  trial  on  the 
grounds  of  the  errors  assigned. 

Finding  no  reversible  errors,  the  case  la 
affirmed. 


MolLHENNY  v.  ELDRIDQE.    (No.  6636.) 

(Oanrt  of  CSvil  Appeals  of  Texas.    San  An- 
tonio.   Nov.    SO,    1021.    Rehearing 
Denied   Dec.   21,   1921.) 

Husbajid  and  wife  <s=3l 58— Married  womaa 
may  become  surety  for  third  person. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  4624,  providing  that  a  wife  shall  never 
be  the  joint  maker  of  a  note  or  a  surety  on 
any  bond  or  obligation  of  another,  without  the 
joinder  of  her  husband  with  her  in  making  the 
contract,  a  married  woman  has  power  to  be- 
come surety  for  another,  if  her  husband  joins 
her  in  the  undertaking. 

Appeal  from  District  Cioort,  Bexar  County; 
S.  G.  Tayloe,  Judge. 

Action  by  T.  A.  Eldrldge  against  Ned  Mc- 
Ilhenny,  executor  of  Mrs.  William  Debth, 
deceased,  and  others.  From  a  Judgment  for 
plaintiff,  the  def^dant  named  appeals.  Af- 
firmed. 

Clamp,  Searcy  &  Clamp,  of  San  Antonio, 
for  appellant. 

0.  A.  Davles,  B.  L>.  Neal,  Marcus  W.  Davis, 
and  Davis  &  Long,  all  of  San  Antonio,  for 
appellee. 

FLT,  C.  3.  This  suit  was  Instituted  by  ap- 
peUee  against  WilUam  Debth,  Mrs.  C.  B. 
Murray,  and  appellant  as  IndepeQdent  execu- 
tor of  the  estate  of  Mrs.  William  Debth,  de- 
ceased, to  recover  on  a  promissory  note  ex- 
ecuted by  Mrs.  Debth  and  Mrs.  Murray,  pay- 
able to  the  order  of  the  Alamo  Commission 
Company,  of  which  appellee  is  sole  owner, 
for  the  sum  of  $2,000,  payable  in  monthly 
installments  of  $75.  It  was  alleged  that 
the  note  was  also  signed  by  William  Debth, 
husband  of  Mrs.  William  Debth,  and  that 
three  installments,  together  with  all  interest 
up  to  April  16,  1920,  had  been  paid  on  the 
note.  Mrs.  Debth  and  her  husband  were  al- 
lied to  be  sureties;  Mrs.  C.  E.  Murray  be- 
ing the  principal.  A  jury  waa  waived,  and 
Judgment  rendered  by  the  court  ttiat  appellee 


recover  of  Mr».  0.  II.  Murray,  u  principal, 
the  balance  dne^  and  against  the  independent 
executor  of  the  estate  of  Catherine  B.  Debth, 
as  surety,  and  that  appellee  recover  nothing 
as  against  William  Debth,  who  signed  the 
note  pro  forma  as  husband  of  Catherine  B. 
Debth.  This  appeal  is  prosecuted  by  the 
Independent  executor  alone. 

The  only  assignment  of  error  assails  the 
Judgment  against  the  estate  of  Catherine  R. 
Debth,  because  she  was  a  married  woman 
when  she  signed  the  note;  the  pr<908ition  be- 
ing that  it  Is  provided  that  a  married  wo- 
man cannot  become  liable  as  a  surety,  even 
though  she  be  Joined  by  her  husband.  This 
suit  was  instituted  during  the  lifetime  of 
Mrs.  Debth,  and  the  record  fails  to  show  that 
she  or  her  husband  pleaded  her  coverture; 
but  that  plea  was  not  interposed  until  ber 
independent  executor  saw  proper  to  seek  to 
avoid  her  liability  by  a  plea  of  coverture. 
This  was  probably  permissible  on  his  part, 
as  he  does  not  occupy  the  position  of  a  third 
I>er8on  endeavoring  to  profit  by  pleading  cov- 
erture for  a  married  woman. 

Article  4624.  Vernon's  Sayles'  CivU  Stat- 
utes, provides: 

"Neither  the  separate  property  of  the  hus- 
band nor  the  community  property  other  than 
the  personal  earnings  of  the  wife,  and  the  in- 
come, rents  and  revenues  from  her  separate 
property  shall  be  subject  to  the  payments  of 
debts  contracted  by  the  wife,  except  those  con- 
tracted for  necessaries  furnished  her  or  her 
children:  Provided,  the  wife  shaQ  never  be 
the  J<rfnt  maker  of  a  note  or  a  surety  on  any 
bond  or  obligation  of  another  without  the 
joinder  of  her  husband  with  her  in  making 
such  contract" 

The  last  clause  is  plain,  and  undoubtedly 
dothes  the  married  woman  with  the  power  to 
become  a  surety  for  another,  if  her  husband 
Joins  her  in  the  tmdertaklng.  In  the  opinion 
of  the  Supreme  Court,  in  the  case  of  Red 
Biver  National  Bank  v.  Ferguson,  109  Tex. 
287,  206  S.  W.  923,  although  at  least  a  part 
of  the  law  contained  in  articles  4621,  4622, 
4623,  and  4624,  which  were  deemed  to  have  in- 
creased the  power  and  authority  of  married 
women  in  controlling  their  separate  prop- 
erty and  in  entering  into  contracts,  was  crit- 
icized, It  reaches  the  conclusion  that  the  wife 
might,  by  Joining  with  her  husband,  become 
surety  for  another,  and  that  the  language 
used  "was  the  conferring  of  an  original  pow- 
er— one  with  which  she  was  not  theretofore 
invested."  However  much  the  laws  in  ques- 
tion have  been  weakened  and  in  part  de- 
stroyed by  the  decision,  that  part  giving  the 
wife  the  right  to  go  surety  for  another,  if 
Joined  by  her  husband,  remains  Intact  under 
the  decision. 

The  judgment  is  affirmed. 
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FERGUSON-MoKINNEY   DRY   GOODS  CO. 
V.  GARRETT.     (No.  6629.) 

(Court  of  C!IviI  Appeals  of  Tezaa.     San  An- 
tonio.    Nov.   23,  1021.     Rehearing 
Denied  Dec.  14,  1621.) 

1.  Aooord  and  satlsfaotloa  «=s>l9  —  Plaintiff 
held  not  entitled  to  •■•  for  original  balance 
because  of  defendant's  failure  to  pay  new 
balance. 

Where  a  former  Judgment  against  a  resi- 
dent of  Texas  was  dormant,  and  the  original 
corporate  plaintifiC  had  been  dissolTcd,  raising 
doubt  as  to  coUectibility  of  the  Judgment,  and, 
by  agreement,  the  debtor  gave  his  note  for 
11,000,  and  promised  to  pay  an  additional  sum 
of  about  $400,  and  did  pay  the  note,  receiving  a 
receipt  in  full  settlement,  the  holder  of  the 
judgment  could  not  repudiate  the  agreement  and 
sue  for  the  whole  of  the  original  balance  be- 
cause of  the  debtor's  failure  to  pay  the  alleged 
agreed  balance. 

2.  Accord  and  satlsfaotlon  «=9l»— New  prom- 
ise accepted  In  satlsfaotlon  bars  action  on 
old  debt. 

When  parties  agree  that  a  promise  shall 
be  In  satisfaction  of  a  prior  debt  or  duty,  and 
it  is  accepted  in  satisfaction,  it  operates  as 
such,  and  bars  an  action  on  the  old  debt  or 
duty. 

3.  Accord  and  satlsfaotlM  «s»27— Acceptance 
of  new  promise  In  satisfaction  is  question  for 
Inry. 

Whether  a  new  promise  has  been  accepted 
in  satisfaction  of  a  prior  debt  or  duty  most 
be  ascertained  from  the  intention  of  the  par- 
ties, and  in  case  of  dispute,  must  be  deter- 
mined by  the  Jury. 

4.  Judgment  «=>870(5)  —  Cannot  be  revived 
against  nonresident  by  substituted  service. 

A  foreign  judgment  against  a  resident  of 
Texas,  which  had  become  dormant,  could  not 
be  revived  so  as  to  bind  the  defendant  in  per- 
sonam by  service  by  publication. 

5.  Judgment  «S3870(I)— Mast  be  revived  by 
sdro  facias. 

A  judgment  must  be  revived  by  scire  facias 
where  rendered. 

6.  Judgment  (S=:>g2&-^ctlon  not  maintainable 
on  dormant  foreign  Judgment. 

A  dormant  jndgment  of  another  state  can- 
not be  enforced  by  action  or  revived  by  suit  in 
Texas,  but  must  first  be  revived  by  suit  in  the 
court  of  the  state  where  rendered. 

Appeal  from  District  Court,  NaeceB  C!oun- 
tjr;  W.   B.   Hopkins,   Judge. 

Action  by  tbe  Ferguson-McKianey  Dry 
Goods  (Company  against  Joseph  K.  Oarrett 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Attlrmed. 

H.  R.  Sutherland  and  Kleberg,  Stayton  & 
North,  all  of  CJorpus  Chrlstl,  and  O.  W.  Pat- 
chell,  of  Paula  Valley,  Oltl.,  tat  appellant 

G.  R.  Scott,  Boone  &  Pope,  of  Corpus 
Chrlstl,  for  appellee. 


COBBS,  J.  On  November  20,  1918,  appel- 
lant, a  corporation,  brought  suit  against  ap- 
pellee In  the  district  court  of  Nueces  county, 
Tex.,  to  recover  on  a  judgment  obtained  by 
default,  on  December  3,  1903,  for  the  sum  of 
$1,660.33,  costs,  and  interest,  in  the  United 
States  District  Court  at  Pauls  Valley,  Indian 
Territory,  which  judgment  was  alleged  to 
have  been  revived  by  a  jndgmoit  rendered 
and  entered  in  the  district  court  of  Garvin 
county,  Okl.,  on  September  12,  1913. 

It  was  assigned  on  the  29th  day  of  Jan- 
uary, 1916,  by  the  Ferguson-McKinney  Dry 
Goods  C!ompany  to  Ferguson-McKlnney  Man- 
ufacturing Company,  another  corporation.  It 
filed  its  petition  on  February  6,  1921,  in  this 
cause  averring  its  ownership  of  the  cause  of 
action  sued  ui>on,  and  by  the  court  allowed 
to  be  substituted  as  a  party  plaintiff.  Ap- 
pellee, by  bis  amended  answer,  alleged, 
among  other  defenses,  that  at  the  time  the 
alleged  judgment  was  obtained  against  him 
on  December  8,  1903,  he  was  not  a  resident 
of  Wynnewood,  Indian  Territory,  or  within 
the  jurisdiction  of  that  court,  but  a  resident 
of  t2ie  state  of  Texas,  and  he  was  never 
personally  or  properly  served  with  citation, 
summons,  or  scire  facias  in  such  way  as  to 
give  jurisdiction  over  bis  person  in  that 
court,  and  made  no  appearance  therein  In 
person  or  through  any  attorney.  He  pleaded 
the  various  statutes  of  limitation  applicable, 
and  alleged  that  he  moved  from  Indian  Ter- 
ritory in  October,  1902,  and  became  a  resi- 
dent of  the  state  of  Texas,  where  he  has 
continuously  resided  ever  since.  That  the 
Judgment  against  him  became  dormant  under 
the  laws  of  the  state  of  Oklahoma  on  No- 
vember 16,  1912,  and  at  the  time  motion  was 
filed  to  revive  judgment  it  was  barred  by 
the  statute  of  limitations  of  4  and  10  years. 
It  was  further  pleaded  that  the  judgment 
had  been  satisfied,  and  full  accord  and  satis- 
faction made.  Likewise  pleaded  that  appel- 
lant was  not  entitled  to  recover  in  the  man- 
ner and  form  in  which  the  suit  was  brought, 
t<x  it  was  not  a  legal  entity  and  was  not 
an  existing  corporation,  and  was  not  the 
owner  of  the  claim  sued  upon,  being  so  chal- 
loiged  by  a  sworn  answer.  The  court  in- 
stracted  the  jury  to  return  a  verdict  for  ap- 
pellee. 

[1]  'nie  first  assignment  raises  the  foes- 
tion  that  the  court  erred  in  Instructing  a 
verdict  for  the  defendant  The  assignments 
are  very  vague  in  presenting  the  issues  for 
our  determination,  but,  as  the  questions  pre- 
sented are  su(<h  as  are  of  themselves  easily 
stated,  we  will  not  trouble  ourselves  further 
about  the  form  of  the  assignment  Was 
there  an  accord  and  satisfaction?  is  the  first 
question  presented.  There  was  testimony 
showing  that  appellee  thought  the.  amount 
due  from  him  on  the  claim  was  about  $1,500, 
and  promised  to  pay  that  amount  if  time 
was  given,  for  he  could  not  pay  all  at  that 
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time  but  would  give  his  note  tor  $1,000,  dne  in 

the  fall,  and  would  pay  balance  in  cash  when 
the  true  amount  of  balance,  supposed  to  be 
in  the  neighborhood  of  $400,  was  ascertained. 
This  conversation  was  in  appellant's  office, 
in  St  Louis,  Mo.,  and  the  balance  was  to 
be  ascertained  before  appellee  left.  Failing 
to  find  tbe  amount  due  before  his  departure, 
he  executed  and  delivered  to  appellant  his 
said  note  for  that  amount,  with  the  under- 
standing he  would  pay  all  when  ascertained. 
He  paid  said  note  in  full  when  it  matured. 
This  agreement  was  denied  by  appellee, 
whose  evidence  is  in  conflict  with  appellant's 
to  the  effect  that  it  was  especially  agreed 
that  said  note  for  $1,000  was  given  in  full 
accord  and  In  full  satisfaction  of  all  his 
said  indebtedness. 

The  appellant  claimed  the  settlement  was 
made  on  the  basis  of  his  promising  and 
agreeing  to  pay  the  amount  of  his  original 
accotmt  to  Ferguson-McKlnney  Dry  Goods 
Company  without  interest,  and  that  In  fur- 
therance thereof  appellee  gave  appellant  his 
note  for  a  part  and  promised  and  agreed  to 
pay  the  balance  of  about  $400,  the  correct 
balance  to  be  thereafter  ascertained.  He 
paid  the  note  for  $1,000  when  it  matured, 
but  refused,  it  is  alleged,  to  i)ay  the  balance, 
and  therefore  the  settlement  or  agreement 
was  never  fully  executed,  meaning  thereby 
no  accord  and  satisfaction  was  ever  had, 
notwithstanding  the  acceptance  of  the  note^ 
its  payment,  and  receipt  acluiowledglng  Its 
payment  and  satisfaction  in  full.  When  ap- 
pellee paid  the  note,  July  16,  1919,  a  receipt 
was  given  to  him,  reciting  that  J.  E.  Garrett, 
of  Corpus  Christi,  Tex.,  had  paid  his  ac- 
cotmt in  full  to  date  with  Ferguson-McKin- 
ney  Dry  Goods  Company. 

Notwithstanding  that  appellant  acc^ted 
the  amount  of  $1,000,  it  here  now  asks  that 
a  credit  only  be  allowed  therefor,  and  under- 
takes by  pleading  to  set  aside  the  receipt, 
on  the  ground  that  the  person  executing 
same  had  no  authority  to  issue  such  a  re- 
ceipt, and  then  in  effect  waives  that  diarge 
and  says  the  receipt  was  executed  on  the 
fraudulent  promise  to  pay  Ferguson-McKin- 
ney  Manufacturing  Company  the  balance  of 
$479.14  upon  his  return  to  his  home  in  Texas. 

Appellant  would  have  been  in  a  much 
better  position  to  deny  accord  and  satisfac- 
tion, and  that  the  new  note  and  new  promise 
were  made  without  consideration,  on  the 
ground  that  an  agreement  to  pay  an  exist- 
ing debt  is  ordinarily  without  consideration, 
and  bad  no  effect  as  a  complete  satisfaction 
of  the  original  obligation,  but  a  mere  naked 
promise  to  do  what  the  law  requires  the 
debtor  to  do — that  is,  to  pay  his  debts.  If 
it  be  true  as  a  fact,  as  the  receipt  expresses 
itself,  and  tbe  defendant's  testimony  shows, 
then  the  acceptance  of  the  money  was  in  the 
nature  of  a  compromise,  or  settlement,  and 
received  as  a  payment  in  full  satisfaction  of 
the  obligation. 


In  this  case  the  appellant  Is  ratifying  the 
agreement  to  the  extent  of  receiving  Qie  full 
payment  of  the  note  as  claimed  as  a  valid 
agreement  as  to  their  differences,  and  at 
same  time  repudiates  it  because  appellee 
does  not  pay  the  alleged  agreed  balance. 
He  does  not  sue  to  recover  the  balance,  but 
the  full  Judgment,  less  the  payment  of  tbe 
note.  There  is  evidence  that  appellant  lo 
understood  the  agreement  and  sought  to  dis- 
miss the  suit,  and  at  the  request  of  appellee, 
in  pnrsuance  of  the  agreement,  did  wire  tbe 
district  judge  requesting  its  dismissal;  but 
the  connsel  (O.  W.  PatcheU)  of  appelant 
would  not  permit  Its  dismissal  until  his  fee 
was  paid,  claiming  one-half  of  the  recovery, 
stating  that  he  felt  sure  to  win  and  collect 
full  amount:  hence  the  snlt  was  not  di»< 
missed. 

[2, 1]  When  parties  agree  that  the  promise 
shall  be  In  satisfaction  of  the  prior  debt 
or  duty,  and  it  is  accepted  in  satisfaction, 
then  It  operates  as  such,  and  bars  the  ac- 
tion on  the  old  debt  or  duty.  As  to  whether 
it  has  been  accepted  as  such  must  be  ascer- 
tained from  the  intention  of  the  parties, 
and  in  case  of  dispute  must  be  determined 
by  the  Jury. 

It  has  been  well  said  by  the  Supreme 
Court  of  Pennsylvania,  in  Melroy  v.  Eon- 
merer,  reported  In  218  Pa.  381,  67  AtL  699, 
11  U  B.  A.  (N.  S.)  1019,  120  Am.  St  B^. 
888: 

"The  rule  that  the  acceptance  of  a  smaller 
enm  for  a  debt  presently  dne,  tbongh  agreed 
and  expressed  to  be  payment  in  fall,  is  not  a 
good  accord  and  satisfaction,  was  a  deduction  of 
scholastic  logic,  and  was  always  regarded  aa 
more  logical  than  just,  and  hence  any  circum- 
stance of  variation  is  sufiSrient  to  take  a  case 
out  of  the  rule.  •  •  •  Whatever  conclusion 
the  scholastic  logic  and  theoretical  reasoning 
may  lead  to,  the  importance  of  the  practical 
result  is  a  matter  for  the  creditor  to  decide 
for  himself,  and,  havbig  so  decided  and  got  th» 
benefit  of  it,  justice  and  common  honesty  onght 
to  held  him  to  his  agreement.  For  tliis  rea- 
son, the  force  of  which  is  universally  accepted, 
the  courts,  so  far  as  they  could  without  sacri- 
fice of  the  maxim  of  stare  decisis,  have  brought 
the  law  into  closer  accord  with  modem  business 
principles." 

The  facts  of  this  case  show  such  a  case 
as  rendered  the  agreement  of  special  benefit 
Here  was  a  foreign  Judgment  dormant  that 
appellant  knew  would  have  to  be  revived  to 
be  enforced  against  appellee,  then  a  resident 
of  Texas,  another  state  from  that  in  which 
the  judgment  was  pending.  There  was  a 
dissolution  of  the  original  corporation  plain- 
tiff, and  the  alleged  successor  corporation 
with  grave  doubt  as  to  collecting  the  judg- 
ment, and  other  circumstances  moving  ap- 
pellant of  such  consideration  as  to  no  doubt 
make  the  agreement  most  desirable. 

[4]  The  next  question  presented  to  us  Is 
whether  or  not  the  Judgment  sued  upon  was 
barred  by  the  statote  at  UmltationB;  tfast  is,. 
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we  understand,  to  determine,  first,  whether 
or  not  the  Judgment  had  become  dormant, 
and  was  properly  rerlved;  then,  when  the 
statute  was  put  In  motion.  The  original 
judgment  sued  upon  was  rendered  In  a  for- 
eign court  on  the  3d  day  of  December,  1903, 


only  reference  thereto  in  the  statement  con- 
tained In  stenographer's  transcript  filed  In 
this  record,  from  which,  no  doubt,  the  state- 
ment of  facts  was  made,  which  has  been  ap- 
proved by  tb»  attom^s  and  the  court,  in 
which  Mr.  Patdi^  appellant's  attorney,  stat- 


and   a  rerlved  judgment   rendered   against  I  ed,  In  offering  copy  of  the  foreign  court  rec- 


appellee  on  the  12th  day  of  September,  1913, 
in  the  United  States  Court  in  Oklahoma. 
The  Judgment  became  dormant  November  16, 
191Z  At  that  time,  as  alleged  and  proven 
by  the  undisputed  testimony,  the  appellee 
resided  In  his  present  place,  and  where  he 
is  now  sued.  The  law  provides  how  to  keep 
Jadgments  alive  and  prevent  their  becoming 
dormant.  In  this  case  no  personal  service 
was  made  on  defendant  in  Oklahoma;  but 
service  was  soxight  to  be  perfected  upon  him 
by  publication  in  Oklahoma  papers,  and  a 
coiv  ot  said  notioe  taken  from  said  news- 
paiier  was  mailed  to  appellee  at  Corpus 
Christl,  Tex.,  where  be  bad  bis  residence,  to 
show  cause  why  said  Judgment  should  not 
be  revived.  When  this  Judgment  became 
dormant  It  was  put  to  sleep,  as  it  were,  and 
Inoperative  for  the  purpose  of  the  issuance 
of  execution.  It  was  not  barred  by  the 
lapse  of  time,  but  lnoi)erative  for  any  pur^ 
Itose  until  revived.  It  could  only  be  rejuve- 
nated in  the  manner  prescribed  in  such  cases 
by  the  law  of  the  forum.  Of  course  the  bill 
of  revivor  was  prc^)erly  filed  In  the  court 
where  the  Judgment  was  rendered.  But  no- 
tice and  substituted  service  of  such  process 
could  (Hily  be  made  by  publication  on  a  de- 
fendant residing  in  the  state  to  affect  the 
perwHt  of  appellee.  There  could  be  no  per- 
sonal service  made  on  him  In  this  state  by 
any  process  from  another  state  so  as  to  Mnd 
him  In  personam.  If  such  a  process  was  not 
available  In  an  action  to  recover  a  personal 
Judgment  against  him,  surely  It  Is  not  avail- 
able to  revive  a  dormant  one  whose  legal 
effect  would  be  the  same.  In  either  case^ 
the  defendant  is  entitled  to  his  day  in  court 
and  has  a  right  to  demand  it  in  accordance 
with  the  due  process  of  the  law  of  the  land. 
Such  is  the  holding  of  our  Supreme  Court 
In  the  case  of  Collin  County  National  Bank 
V.  Hughes,  no  Tex.  382,  220  S.  W.  767. 
The  opinion  of  the  court  was  delivered  by 
Chief  Justice  Phillips,  and  covers  the  points 
80  fully  contained  in  this  case  that  we  make 
no  further  reference  or  comment  on  the  sub- 
ject, exc^t  to  also  notice  that  the  court 
further  held  that  the  statute  of  limitations 
ran  from  the  date  of  the  original  judgment, 
which  in  this  case  would  be  from  the  3d 
day  of  December,  1903.  No  execution  was 
issued  thereoo.  It  is  also  said  limitations 
do  not  begin  to  run  on  a  Judgment  from  the 
date  of  its  dormancy,  but  from  the  data 
when  the  last  execution  was  issued,  if  one 
was  issued.  Willis  v.  Stroud,  67  Tex.  618, 
3  S.  W.  732. 

There  is  nothing  in  the  statement  of  facts 
to  show  the  proceedings  for  revivor.     The 


ord,  he  wished  "to  omit  from  this  record  all 
those  matters  relating  to  the  revival  of  pro- 
ceedings"; but  this  declaration  does  not  ap- 
pear in  the  statement  of  facts  as  evidence 
or  elsewhere  appear,  except  in  the  pleadings 
of  the  parties,  and  treated  in  the  briefs  of 
both  parties  as  though  introduced  in  evi' 
deuce,  where  the  revival  proceedings  are  set 
out 

[6]  The  authorities  in  this  state  hold  a 
Judgment  must  be  revived  by  scire  facias, 
where  rendered.  Masterson  ▼.  Cundiff,  68 
Tex.  474 ;  Schmldtke  v.  Miller,  71  Tex.  106, 
8  S.  W.  63a 

Commcm-law  writ  of  scire  facias  to  revive 
a  Judgment  on  which  no  execution  has  Issued 
for  one  year  has  more  properties  of  action 
than  of  writ.  Boone  v.  Roberts,  1  Tex.  152. 
So  also  original  proceedings  are  no  part  of 
record  of  scire  facias  to  revive  judgment 
(McFadden  v.  Lockhart,  7  Tex.  574);  so  a 
Judgment  may  be  revived  by  scire  facias  or 
by  an  action  of  debt  (Austin  v.  Reynolds,  13 
Tex.  6^7).  If  the  amendment  be  r^arded  as 
the  commencement  of  a  new  suit,  It  would 
be  barred  by  the  statute  of  10  years.  The 
object  of  scire  facias  to  revive  money  Judg- 
ment is  to  procure  execution.  Taylor  v.  Har- 
ris, 21  Tex.  440.  It  is  a  judicial  writ,  and 
must  pursue  the  nature  of  the  Judgment. 
Carson  v.  Moore,  23  Tex.  451. 

Looking  to  the  evidence  contained  in  the 
statement  of  facts,  we  find  the  record  of  a 
dormant  and  unrevived  Judgment.  Looking 
to  plaintiff's  pleading,  it  sets  out  both  the 
original  and  revived  Judgment,  and  prays: 

"That  said  original  judgment  obtained  on  the 
3d  day  of  December,  A.  D.  1908,  hereinbefore 
mentioned  and  described,  and  said  judgment  and 
order  reviving  said  judgment  obtained  by  plain- 
tiff on  the  12th  day  of  September,  A.  D.  1913, 
are  in  full  force  and  effect,  and  that  said 
judgments  nor  any  portion  thereof  have  never 
been  paid,  dtseluLrged,  or  in  any  manner  satis- 
fied, and  atlll  remain  in  full  force  and  effect." 

[<]  As  well  said  by  appellee: 

"Being  a  dormant  judgment,  under  the  laws 
of  the  forum,  the  original  judgment  was  in- 
capable of  being  enforced,  and  action  in  the 
conrts  of  Texas  coald  not  have  been  maintain- 
ed thereon.  Tourtelot  v.  Booker,  160  S.  W 
at  page  299,  and  authorities  there  cited.  It 
could  not  be  revived  by  suit  in  Texas,  but  could 
only  be  revived  by  suit  in  the  proper  coqrt. 
Having  become  dormant  under  the  laws  of  the 
forum,  it  could  not  be  enforced  by  an  action 
in  another  state.  13  Am.  &  Bng.  Enc.  Law  (2d 
Ed.)  1002;  Chapman  v.-  Chapman,  48  Kan. 
636,  29  Pac.  1071 ;  23  Cyc.  1559.  It  was  nec- 
essary to  revive  it.    Attempt  was  made  to  re- 
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Tive  it  hj  substituted  service.  Aocording  to 
oar  Supreme  Court  the  attempt  vas  •  nullity. 
Collin  County  Nat.  Bank  t.  Hughes,  110  Tex. 
862,  220  S.  W.  767.  supra.  Appellant  was 
therefore  relegated  to  its  originsd  judgment 
which  was  dormant  and  upon  which  it  could  not 
maintain  an  action  in  Texas." 

We  have  examined  and  considered  all  the 
assignments  of  error  and  the  points  presented 
wherein  appellant  complains  there  was  error 
in  the  trial  and  in  the  judgment  of  the  court, 
and,  finding  no  reversible  error  therein  as- 
signed, they  are  all  overruled,  and  the  Judg< 
ment  is  affirmed. 


NORWICH  STATE  BANK  OF   NORWICH, 
KAN.,  V.  KANNER  et  al.    (No.  6621.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   Nov.  16,  1921.    Rehearing  Denied 
Dec  14,  1921.) 

1.  Mnnloipal  oorporatlon*  <Ss»568(3)— Plalo- 
tlff,  suiag  on  oertifloate,  held  to  make  out 
prima  faole  case  of  ownership  of  oortHlcates. 

Where  plaintiff,  in  suit  on  paving  certificate 
assigned  in  blank,  alleged  ownership  thereof 
and  introduced  the  same  in  evidence  without 
objection.  It  cannot  be  said  that  there  was  no 
evidence  of  ownership,  or  that  plaintifF  ,did  not 
make  out  a  prima  fade  case. 

2.  Municipal  corporations  4=»572— Evidenoa 
held  to  sustain  aiiowance  of  reasonable  attor- 
nay's  fees  In  action  on  paving  oertlflcate. 

In  an  action  on  a  paving  certificate,  trial 
court  erred  in  finding  that  there  was  no  evi- 
dence offered  to  show  that  plaintiff  incurred  or 
became  obligated  to  pay  attorney's  fees,  un- 
der Rev.  St.  art  1011,  where  an  attempt  was 
made  to  defeat  recovery  on  ground  of  home- 
stead, and  evidence  was  undisputed  that  an  at- 
torney's fee  of  $100  would  be  reasonable,  al- 
though the  attorney  for  plaintiff,  on  being 
called  to  the  stand,  refused  to  disclose  terms  of 
his  employment,  and  defendant  did  not  seek  to 
compel  him  to  answer. 

3.  Municipal  corporations  ^=3570(2)— Paving 
certlfloate  lien  enforced  against  portion  of 
homestead. 

Where  a  portion  of  a  lot  is  exempt  from 
lien  of  paving  certificate,  but  another  portion 
thereof  containing  a  second  house  is  not  ex- 
empt because  occupied  by  tenants,  the  lieu  may 
be  enforced  and  foreclosure  bad  on  the  portion 
of  the  lot  not  exempt  as  a  homestead,  although 
the  lien  is  prayed  to  be  foreclosed  on  the  en- 
tire lot;  the  different  portions  of  the  lot  being 
easily  identified  and  being  so  segregated  as  to 
become  divisible. 

Appeal  from  District  Oourt,  Bexar  Coun- 
ty;  J.  T.  Sluder,  Judge. 

Suit  by  the  Norwich  State  Bank  of  Nor- 
wich, Kan.,  against  Henry  Kanner  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
ni>i>oals.     Reversed  and  rendered. 


I     W.  S.  Peyton,  of  San  Antonio,  for  appel- 
lant 

E.  D.  Henry,  John  H.  Blckett,  Jr.,  and  L. 
M.  Bickett,  all  of  San  Antonio,  for  appellees. 

COBBS,  J.  This  salt  was  filed  by  peti- 
tioner to  recover  on  a  paving  certificate 
against  defendants  In  error,  issued  and  de- 
livered by  the  dty  of  San  Antonio,  Tex.,  to 
Beebe  Ck>nstructIon  Company,  for  the  pro 
rata  cost  of  paving  In  front  of  lot  C  In  new 
dty  block  No.  295,  on  Liakeview  avenue,  in 
the  city  of  San  Antonio,  being  for  the  sum  of 
$268.61,  and  bearing  Interest  from  November 
15, 1915,  until  paid,  at  the  rate  of  8  per  cent 
per  annum,  and  providing  for  reasonable  at- 
torney's fees  Incurred;  also  for  foreclosure 
of  special  assessment  lien  on  lot  "C"  in  new 
dty  block  No.  295,  in  San  Antonio,  In  front 
of  whldi  said  paving  was  laid,  which  at  time 
of  assessment  and  levy  was  owned  by  Henry 
Kanner.  It  also  sues  for  reasonable  attor- 
ney's fees.  It  was  also  alleged  that  the  pe- 
titioner was  the  legal  owner  and  holder  of 
said  certificate  by  virtue  of  an  assignment 
from  Beebe  Construction  Company  for  a  val- 
uable consideration  paid. 

Henry  Kanner  and  his  wife  filed  answer, 
and  it  pleaded,  among  otber  things,  that  It 
was  their  homestead,  and  no  lien  could  be 
created  thereupon.  The  case  was  tried  by 
the  court  without  a  Jury,  who  rendered  judg- 
ment In  favor  of  defoidants  In  error.  The 
court  filed  findings  of  fact  and  conduslons 
of  law.  There  was  also  filed  a  statement  of 
facts.  The  ruling  of  the  court  and  inigmeat 
thereupon  was  properly  excepted  to. 

The  evidence  contained  the  original  spe- 
cial assessment  paving  certificate  No.  3918, 
In  the  prindpal  sum  of  $268.51,  dated  No- 
vember 16,  1915,  bearing  8  per  cent  Interest 
per  anniun  from  date,  and  providing  for 
reasonable  attorney's  fees  If  Incurred,  which 
certificate  was  duly  executed  by  the  dty  of 
San  Antonio.  Evidence  was  Introduced  from 
the  minutes  and  proceedings  of  the  dty 
council  of  San  Antonio  of  July  7,  1193,  show- 
ing a  canvass  of  the  returns  of  the  election 
held  on  June  30,  1913,  which  adopted  chap- 
ter 11,  title  22,  of  the  Revised  Statutes  of 
1911,  the  street  Improvement  law  carried  at 
said  election.  There  was  also  offered  in  evi- 
dence a  certified  copy  of  the  ■  procedure  or- 
dinance of  said  dty,  passed  and  approved  on 
February  18,  1913,  together  with  amend- 
ments. 

No  question  was  raised  or  urged  as  to  the 
validity  of  the  certificate  or  the  proceedings, 
or  necessary  precedent  steps  required  to  be 
taken.  In  respect  to  which  It  became  a  valid 
and  legal  certificate  and  binding  obligation. 
On  the  reverse  side  of  the  certificate,  no 
doubt  In  use  by  the  dty  for  all  of  Its  street 
improvements,  appears  a  printed  assignment, 
with  a  blank  place  for  the  name  of  the  as- 
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slgnee  to  be  filled  in,  and  a  blank  place  for 
tbe  assignor  to  be  attached  at  the  bottom. 
The  assignment  Is  copied  in  fall  aa  foUowa: 

"Assignment 

"For  value  received,  the  within  certificate, 
vritb  all  indebtedness  evidenced  thereby  and 
liens  securing  same,  is  hereby  fully  assigned 

to ,  together  with  all  rights  and  remedies 

for  the  collection  thereof,  but  without  re- 
course.       [Signed]    Beebe  Const.  Co., 

"E.  A,  Beebe." 

This  assignment  as  such  was  introduced 
In  evidence  by  the  plaintlfT,  withont  a 
single  objection  being  made  to  it  or  to  any 
of  tbe  other  above-recited  testimony  or 
proceeding.  Upon  this  phase  of  tbe  case  the 
trial  judge  held : 

"The  plaintiff  having  failed  to  show  any 
transfer  to  it  of  the  certificate  or  its  owner- 
ship thereof,  and  there  the  defendants  Kanner 
having  entered  a  general  denial,  the  plaintiff 
failed  to  prove  its  case,  and  the  defendants 
were  entitled  to  jodgment  in  their  favor." 

[1]  The  plaintiff  in  error  made  out  a  prima 
fade  case  by  pleading  ownership  of  the  cer- 
tiflcate,  and  showing  his  ownership  by  the 
possession,  and  introdncing  it  in  evidence. 
It  is  rather  dlflJcult  to  appreciate  the  ruling 
of  the  trial  judge,  under  tbe  circumstances, 
In  refusing  to  give  judgment  on  the  same  on 
the  ground  that  "plaintiff  failed  to  prove  his 
case,"  and  for  that  sole  reason  hold  "defend- 
ants were  entitled  to  jud^ent  in  their  fa- 
vor." 

Defendants  in  error  having  failed  to  ob- 
ject to  the  same  and  permitting  it  to  be  in- 
troduced in  evidence,  showing  at  its  head  the 
printed  word,  "Assignment,"  and  friOi  a 
recital  in  its  body  that  it  was  "assigned-  to 
,  together  with  all  rights  and  reme- 
dies," and  signed  by  the  payees,  It  showed 
a  perfect  assignment  thereof,  and  showed 
a  transfer  of  the  certificate  to  some  one  and 
passing  out  of  It  all  right,  title,  or  interest 
therein.  Therefore  its  production  of  the  cer- 
tificate in  evidence  by  the  plaintiff,  who  al- 
leged ownership  thereof  in  his  pleading,  and 
the  proper  custody  presumably,  must,  in  the 
absence  of  any  objection  thereto,  be  taken  as 
evidence  that  petitioner  Is  the  owner  and 
holder  thereof.  Dillon  v.  Whitley,  210  S. 
W.  329. 

[2]  The  second  assignment  complains  of 
the  ruling  of  the  court  in  not  allowing  rea- 
sonable attorney's  fees  to  petitioner.  The 
ruling  of  the  court  in  refusing  to  allow  at- 
torney's fees  Is  based  upon  the  statement 
that  no  evidehce  was  offered  to  show  that  it 
had  Incurred  or  become  obligated  to  pay  any 
attorney's  fees  at  all,  and  the  statute  au- 
thorizes a  judgment  for  reasonable  attor- 
ney's fees  only  If  the  same  are  actually  In- 
cnrred. 

The  petitioner  alleged  that  It  became  nec- 
essary to  sue  upon  said  certificate  to  enforce 
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its  collection,  and  it  was  placed  in  the  handa 
of  attorneys  to  institute  this  suit  to  compel 
its  payment,  and  prayed  for  the  allowance 
of  a  reasonable  attorney's  fee  for  tbe  legal 
services  rendered  for  the  collection  of  the 
debt,  stating  that  $250  would  be  such  reason- 
able fee.  It  is  stipulated  in  the  face  of  the 
certificate  itself : 

"That  by  said  ordinance  and  other  proceed- 
ings of  said  city  said  assessment,  with  interest 
as  herein  stipulated  and  costs  of  collection  and 
reasonable  attorney's  fees,  if  incurred,  is  de- 
clared to  be  the  first  and  paramount  lien  upon 
said  property  (except  as  to  state,  county,  and 
municipal  taxes),  and  also  a  personal  liability 
of  said  owner  of  owners;  and  if  default  be  made 
in  the  payment  of  any  installment  of  principal 
or  interest  when  due,  then  at  the  option  of  any 
legal  holder  hereof  this  certificate  shall  at  once 
mature  without  notice  and  the  fall  amount  of 
principal  remaining  payable  hereon,  together 
with  such  interest,  attorney's  fees,  and  costs, 
shall  thereupon  become  due  and  collectible." 

The  statute  (article  1011,  B.  S.)  itself  re- 
quires dties.  In  creating  such  obligations,  by 
ordinance,  to  "provide  for  tbe  collection 
thereof,  with  costs  and  reasonable  attorney's 
fees,  if  incurred."  In  thus  legislating,  it 
was  no  doubt  intended  that  attorney's  fees 
should  not  as  sucb  t>e  collected.  If  not  han- 
dled and  Incurred  by  attorneys.  In  other 
words,,  without  the  assistance  of  an  attorney, 
attorney's  fees  as  such  should  not  be  collect- 
ed as  a  part  of  tbe  certificate.  To  be  ctd- 
lected,  they  must  be  incurred. 

There  Is  no  soimd  reason  to  bold  that  when 
default  Is  made  In  such  certificate,  and  a 
refusal  to  pay  requires  a  suit  to  enforce  its 
collection,  as  In  this  case,  and  an  attempt 
is  made  to  defeat  the  entire  recovery  on  the 
ground  of  homestead  claim,  that  there  la  a 
tallnre  to  show  that  petitioner  -incurred  and 
became  obligated  to  pay  an  attorney's  fee, 
unless  we  are  to  presume  that  attorneys 
performed  such  services  for  nothing;  a  most 
violent  presumption  it  would  be. 

The  evidence  Is  undisputed  that  an  attor- 
ney's fee  of  $100  for  sucb  services  is  rea- 
sonable. It  is  true  the  attorney  for  peti- 
tioner, being  called  to  tbe  vdtness  stand  by 
defendant,  refused  to  disclose  the  terms  of 
hia  employment  with  his  client  Attorneys 
for  defendant  In  error  did  not  not  seek  to 
compel  an  answer,  and  no  complaint  was 
made  In  the  court  below,  or  an  assignment 
of  error  presented  here  for  our  action.  We 
conclude,  under  the  facts  in  this  case  and 
the  state  of  the  record  before  us,  the  trial 
court  erred  in  refusing  to  adjudge  tbe  at- 
torney's fees,  the  value  of  which  was  undis- 
puted. 

In  regard  to  the  homestead  claim,  the 
court  found  as  a  fact  that  aU  of  said  prop- 
erty upon  which  the  assessment  lien  for  the 
security  of  the  paving  certificate  was  issued 
was  protected  by  tbe  homestead  rights  in 
its  use  and  occupancy  as  such,  except  the 
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portion  occupied  by  a  smaller  bouse  fronting 
on  Perez  street,  marked  H  on  the  plat  in 
etldence,  being  a  portion  of  the  lot  C,  upon 
which  the  smaller  house  on  the  Perez  street 
side  of  the  property  stands  is  rented  to  ten- 
ants, and  Is  no  part  of  the  homestead. 

[3]  The  finding  of  the  court  upon  the  facta, 
in  resi)ect  to  the  homestead  right,  is  sup- 
ported by  the  evidence  to  that  part  used  as 
a  homestead.'  It  la  made  unnecessary  for 
us  to  pass  upon  or  discuss  the  issues  de- 
termined by  the  court  that  fixed  that  portion 
of  the  property  to  which  the  homestead 
right  attached,  and  as  to  that  the  finding 
of  the  court  will  not  be  disturbed.  Peti- 
tioner says: 

"But  plaintiff  in  error  is  willing  and  does 
waive  its  right  to  a  foredosnre  upon  the  home- 
stead property  of  defendants  in  error,  seeking 
only  a  foreclosure  of  its  lien  fixed'  by  the  as- 
sessing tribunal  upon  that  part  of  defendants' 
in  error  property  which  is  admittedly  nonhome- 
stead.  This  reduces  the  issue  to  whether  the 
lien  £xed  upon  the  nonhomestead  land  is  divisi- 
ble- from  that  placed  upon  the  homestead.  That 
such  is  proper,  legal,  and  necessary  in  this  case 
we  think  can  admit  of  no  debate." 

This  leaves  the  only  question  for  us  to 
pass  upon  Is  whether  the  lien  upon  the  home- 
stead is  divisible,  so  that  the  homestead 
right  will  not  be  disturbed,  and  th^t  part 
not  homestead  in  the  same  lot  be  foreclosed 
upon.  We  think  such  questions  are  settled 
by  authority  In  the  a£annatlve.  Where  the 
lien  is  prayed  to  be  foreclosed  upon  the  en- 
tire tract,  and  the  defendant's  claim  to  a 
homestead  right  to  a  portloin  only  is  estab- 
lished and  can  be  easily  designated  by  the 
facts,  which  also  show  the  portion  thereof 
not  subject  to  the  homestead  claim,  easily 
identified,  such  i>ortion  Is  so  segregated  as 
to  become  divisible,  and  subject  to  foreclo- 
sure. Here  the  proof  shows  definitely  which 
part  is  a  homestead  and  which  not.  There 
is  no  difficulty,  therefore,  in  separating  the 
valid  lien  from  the  void,  so  as  to  set  apart 
the  homestead  dalm  from  that  portion  not 
impressed  with  it,  but  upon  which  the  valid 
lien  exists. 

The  Judgment  of  the  trial  court  will  there- 
fore be  reversed  and  rendered,  so  that 
plalntifT  In  error  may  have  his  personal 
judgment  against  Henry  Kanner  for  the 
amount  sued  for,  princii>al  and  interest,  to- 
gether with  the  sum  of  $100,  reascmable  at- 
torney's fees  incurred  in  this  proceeding,  to- 
gether with  a  foreclosure  of  the  assessment 
lien  against  all  the  defendants  in  error  as 
a  valid  lien  against  the  said  homestead 
claim,  being  upon  that  portion  of  lot  C,  block 
295,  abutting  on  Lakevlew  avenue,  being  the 
portion  thereof  occupied  by  the  smaller 
house  fronting  on  Perez  street,  marked  H  on 
the  plat  In  evidence;  that  said  property  be 
sold  as  under  execution  in  satisfaction  of 


such  debt,  and.  If  there  shall  be  any  snm 
left  over  after  the  payment  of  said  debt, 
costs,  and  attorney's  fees,  the  same  shall 
be  paid  over  to  the  defendants  in  error. 

The  Judgment  is  reversed  and  rendered  as 
above  set  out 


FINLEY  METHOD  CO.  OF  TEXAS  V. 
KELLY  et  al.    (No.  6615.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   Nov.    9,    1921.    Rehearing 
Denied  Dec  14,  1921.) 

1.  Partaenhip  ^=3217(3)— Evidence  In  a  snit 
by  two  partners  held  to  show  that  oontraet 
sued  on  was  ootored  Into  with  both  partnors, 
and  not  with  one  of  them. 

In  an  action  by  two  partners  in  the  busi- 
ness of  building  roads  to  recover  their  share 
of  net  profits,  arising  from  work  and  labor 
performed  under  a  government  contract,  in 
which  they  were  partners,  evidence  held  to 
show  that  defendant  entered  into  the  con- 
tract sued  on  with  both  plaintiffs,  and  not 
with  one  of  them. 

2.  Joint  adventure*  «=s5(2)— Plaintiffs  held 
shown  to  be  parties  to  oontraet  for  con- 
struction  work. 

Evidence  A«2d  to  show  plaintiffs  entitled  to 
a  share  of  the  net  profits  in  a  contract  for 
government   construction   work. 

3.  Appeal  and  error  «=9lOI2(2)  —  Findings 
supported  fay  material  ovldonce  not  dis- 
turbed. 

The  trial  court's  findings  will  not  be  dis- 
turbed where  supported  by  any  material  evi- 
dence, notwithstanding  it  may  be  insisted  that 
an  allowance  of  an  item  in  an  action  for  net 
profits  under  a  contract  is  against  the  great 
weight  and  preponderance  of  the  evidence,  be- 
cause it  is  claimed  to  be  manifestly  wrong. 

4.  Appeal  and  error  ®=3lOI  1(1)— Findings  on 
oonfllotlng  testimony  conclusive. 

The  rejection  of  the  teatimony  of  witness- 
es where  conflicting  belongs  more  particularly 
to  the  trial  court,  hearing  and  seeing  them 
testify,  and  his  findings  will  not  be  disturbed 
where  no  disregard  of  duty  or  arbitrary  dis- 
regard of  testimony  or  error  of  law  com- 
mitted is  shown. 

5.  Judgment  «=>252 (5)— Petition  oalllng  for 
gpneral  relief  held  to  warrant  allowanoa  of 
Item. 

In  an  action  for  a  share  of  the  net  pro- 
ceeds realized  from  a  construction  contract 
with  the  government,  an  objection  to  an  al- 
lowance to  the  plaintiffs  for  rental  of  machin- 
ery held  not  subject  to  the  objection  that  no 
such  relief  was  prayed  for,  where  the  plead- 
ings fully  stated  the  facts  and  grounds  for  re- 
lief, and  the  petition's  prayer  called  for  gen- 
eral and  special  relief. 
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6.  Appeal  nni  MTor  •=3223— ObJaotloD  to  part 
of  Judgment  may  not  be  made  first  on  ap- 
peal. 

Where  appellants  did  not  make  or  pre- 
serre  in  the  record  any  objection  to  a  part 
of  the  judgment,  but  obriously  acquiesced 
therein,  they  cannot  object  for  the  first  time 
on  appeal,  and  raise  the  qnestion  as  funda- 
mental error. 

Api)eal  from  District  Court,  Bexar  Ck>un- 
ty:  Robert  W.  B.  Terrell,  Judga 

Suit  by  W.  A.  Kelly  and  another  agslnst 
the  Flnley  Method  Company  of  Texas.  Judg- 
ment for  the  plalnttfTs,  and  defendant  ap- 
peals.   Affirmed. 

Kampmann,  Burney  &  Browne,  of  Sao 
Antonio,  and  H.  H.  Cooper  and  Sam  B. 
Merrill,  both  of  Houston,  for  appellant 

Arnold  &  Cozby  and  George  M.  Mayer,  all 
ot  San  Antonio,  for  appellees. 

COBBS,  J.  This  suit  was  brought  by  ap- 
pellees against  apjiellant  to  recover  $10,877.- 
20,  alleged  to  be  due  for  their  share  of  the 
net  profits  arising  from  work  and  labor 
performed  under  a  contract  with  the  United 
States  government  in  the  construction  for  it 
'  of  certain  roads  and  streets  during  the  years 
1917  and  1918,  in  which  the  appellees  were 
partners.  The  defense  was  by  general  and 
special  exceptions,  general  denial,  special 
defenses,  and  pleas  of  payment  and  set-ofF, 
setting  forth  the  several  items  upon  which 
the  pleading  Is  predicated. 

The  case  was  tried  by  the  court  without  a 
jury,  resulting  In  a  judgment  in  favor  of 
appellees  for  principal  and  interest,  $6,640.72. 
The  court  prepared  and  filed  his  findings  of 
fact  and  conclusions  of  law.  A  statement  of 
facts  is  also  filed.  This  is  very  largely  a 
fact  case.  The  court's  findings  are  variously 
challenged  by  the  appellant  as  not  reflecting 
the  true  Issues,  and  claiming  that  a  correct 
analysis  of  the  facts  as  applied  to  the  court's 
finding  in  many  instances  shows  them 
against  the  preponderating  testimony,  but 
not  claiming  that  it  is  without  some  support- 
ing testimony. 

[f]  The  evidence  supports  the  court's  find- 
ing that  the  appellants  entered  into  a  con- 
tract with  appellees  as  alleged  to  assist  in 
the  performance  of  the  work,  and  that  they 
were  actively  engaged  therein.  The  finding  of 
the  court  complained  of  is: 

"The  plaintiffs  and  defendant,  on  or  about 
the  25th  day  of  June,  1917,  entered  into  and 
embarked  upon  a  joint  adventure  to  procure 
a  contract  with  the  United  States  government 
to  do  work  on  a  cost  plus  basis,  and  the  plain- 
tiffs and  defendant  entered  into  an  agreement 
that,  in  the  erent  a  contract  should  be  pro- 
cared  and  brought  about  between  the  United 
States  government  and  the  defendant,  the  de- 
fendant should  have  all  profits  and  fees  di- 
rectly arising  out  of  the  tarvia  work,  and  that 
the  balance  of  the  fees  and  costs  should  be 


shared  equally  between  the  plaintiffs  and  de- 
fendant." 

The  appellant  admits  it  entered  into  a 
contract  with  "W.  A.  Kelly,  but  denies  it  did 
with  Hugo  Kelly.  It  was  shown  that  the  tw^ 
Kellys,  brothers,  were  partners,  doing  a  con- 
tract business  constructing  and  building 
roads,  owning  Jointly  the  equipment  used  In 
executing  the  contract  with  appellant.  It 
was  shown  that  the  books  of  appellant  and 
appellees  kept  the  accounts  and  transactions 
between  them  in  the  ledger  as  W.  A.  Kelly  & 
Co.  The  "Company"  was  Hugo  Kelly,  whose 
name  likewise  appeared  as  sudi  in  the  cor- 
respondence with  appellant  in  connection 
with  the  business  with  said  parties. 

The  first  and  second  assignments  are  over- 
ruled. 

[2]  Appellant's  third,  fourth,  and  fifth  as- 
signments, and  tlie  propositions  thereunder, 
complain  of  the  action  of  the  court  in  allow- 
ing the  credit  of  $2,800,  which  was  paid  by 
the  United  States  government  for  the  work 
done  in  cleaning  the  Salado  creek  in  connec- 
tion with  mosquito  prevention,  and  work 
done  in  building  a  dam  across  the  Salado  for 
the  purpose  of  constructing  a  swimming  hole 
for  the  use  of  the  soldiers  at  Camp  Travis, 
because  such  work  was  not  within  the  con- 
templation of  the  minds  of  the  parties  at  the 
time  they  entered  Into  the  agreement  that 
appellees  were  to  participate  in  this  work 
and  in  the  profits.  The  contention  being  as 
to  those  items  mentioned  in  above  assign- 
ments and  found  by  the  court  against  appel- 
lant were  not  such  items  as  were  within  the 
purview  of  the  contract  with  the  United 
States  government  in  respect  to  which  the 
appellees  could  participate  in  and  become 
entitled  to  any  of  the  earnings  thereunder. 

The  evidence  shows  that  appellees  were 
Invited  by  appellants  to  join  in  procuring 
the  contract  with  the  government  and  to 
become  jointly  interested  with  them  in  the 
fruits  thereof  on  the  basis  stated.  They 
assisted  in  securing  the  contract,  and  turned 
in  their  road  constructing  outfit  The  con- 
tract with  the  government  provided  substan- 
tially for  changes  in  plans  from  time  to  time, 
and  to  require  additional  work,  or  direct  the 
omisslDn  of  work  previously  ordered,  and 
that  the  provisions  of  the  contract  should 
apply  to  all  such  changes,  modifications,  and 
additions  with  the  same  effect  as  though  set 
out  or  embodied  at  length  In  the  original 
drawings  and  specifications. 

The  testimony  la  undisputed  that  all  the 
work  performed  with  the  government  was 
done  under  this  contract  and  no  other,  and 
that  all  payments  were  made  for  work  done 
and  performed  under  the  terms  of  this  con- 
tract, and  no  other.  Indeed  appellants  must' 
have  realized  that  it  was  so,  and  that  appel- 
lees were  therein  Interested  under  the  terms 
of   their  agreement  with  appellees,  for  the 


9=3For  other  cases  see  same  toplo  and  KBY-NUMBBR  In  >U  Ker-Numbered  Dlgetts  and  Indexes 

Digitized  by  VjOOQ IC 


252 


285  SOUTHWESTEBN  BEPOBTBB 


^BK. 


reason  that  It  was  discussed  by  the  offlcera 
of  the  goTemment  as  to  an  abrogation  of  that 
contract  respecting  the  dam  work  In  the 
Salado,  and  In  lieu  thereof  for  that  work 
make  a  new  one;  but  the  goTemment 
decided  It  was  not  necessary  to  do  so,  as  the 
existing  contract  was  ample  enough  to  take 
care  of  extra  work  under  the  old  contract 

We  will  dispose  of  all  such  questions  by 
holding,  under  the  facts  Introduced  In  evi- 
dence, and  the  terms  of  the  contract  itself. 
In  all  work  required  to  M  done  for  the 
gorermnent  thereunder  the  appellees  were 
entitled  to  participate^  and  necessarily  ap- 
pellees were  privies  to  and  hence  parties  to 
the  contract  between  appellant  and  the  gov- 
ernment, and  Interested  In  the  fruits  thereof. 
In  the  proportions  fixed  by  their  undertaking. 
It  is  not  necessary  to  extend  the  terms  of  the 
verbal  contract  to  include  matters  not  within 
the  contemplation  of  the  minds  of  the  parties, 
for  here  the  agreement  was  definitely  nrade 
with  the  appellees  that  they  were  to  become 
Interested  in  the  government  contract  when 
it  was  procured.  One  of  the  requirements 
was  that  appellees  should  assist  In  its  pro- 
curement. Api)eIIee8  performed  all  the  terms 
of  the  verbal  agreement,  and  their  rights  be- 
came fixed  in  the  government  contract  with 
appellant,  and  they  were  bound  by  the  terms 
thereof. 

These  assignments  are  overruled. 

[3]  We  will  not  disturb  the  findings  of  the 
trial  court  where  there  is  any  material 
evidence  to  support  his  findings,  notwith- 
standing it  may  be  insisted  that  the  Item  of 
$28,941.72  total  fees  allowed  under  the  con- 
tract is  against  the  great  weight  and  pre- 
ponderance of  the  evidence,  because  it  is 
claimed  to  be  manifestly  wrong,  nor  hold 
that  the  $1,4S2.92  item  for  work  done  at 
Camp  BnlUs  was  not  included  in  the  terms  of 
the  contract  between  appellant  and  appellees, 
but  constituted  a  separate  work  done  by 
appellants  for  the  government,  for,  on  the 
contrary,  an  examination  of  the  statement  of 
facts  convinces  us  there  Is  ample  testimony 
to  support  the  court's  findings,  for  the  rea- 
sons hereinbefore  given,  that  this  work  done 
for  the  government  was  in  the  contemplation 
of  the  minds  of  the  parties,  and  was  con- 
trolled by  the  terms  of  the  contract  Itself. 
The  complaint  made  against  the  allowance 
of  one-half  of  the  item  of  $1,452.92  fees, 
aggregating  that  sunt  paid  by  the  govern- 
ment is  not  sustained,  because  it  comes  under 
the  contract  with  the  government,  and  is 
supported  by  the  testimony. 

Tliere  does  not  seem  to  be  any  specific 
finding  allowing  appellees  one-half  fees  for 
work  done  at  Camp  Bullls.  But  the  court 
'found  amount  of  total  fees  to  be  shared 
equally  amounted  to  $15,107.44,  including  the 
item  of  $2,800,  which  the  court  found  should 
be  shared  equally. 

The  evidence  showed  that  appellees  per- 
formed work  on  the  Camp  Bullls  job,  and 


that  it  was  performed  nnder  the  government 
contract  Mr.  Pearson  said  the  government 
refused  to  make  a  new  contract,  and  the 
work  was  wholly  done  on  the  original  one. 
Assignments  6,  7,  and  S  are  overruled. 

The  ninth  assignment  complains  that  the 
court  erred  In  finding  and  allowing  for  ex- 
penses, interest  and  overhead  amounts  to  the 
sum  of  $20,860.06,  because  it  is  so  against 
the  great  weight  of  evidence  aa  to  be  mani- 
festly wrong. 

The  main  complaint  in  this  assignment, 
which  la  raised  in  the  tenth  and  eleventh, 
seems  to  be  that  the  error  c(nisist8  in  the 
refusal  of  the  court  to  allow  a  part  of  the 
general  manager's  time  during  said  year,  the 
sum  of  $3,000,  and  the  sum  expended  by  him, 
approximating  $2,300,  at  least  one-half  ex- 
Itended  by  him  in  carrying  on  this  work, 
should  be  charged  against  appellees,  that  is, 
deducted  from  the  gross  fees  paid  appellant, 
the  proportionate  part  of  the  general  mana- 
ger's fees  and  expenses  not  refunded  by  the 
government 

The  court  took  into  consideration,  in  arriv- 
ing at  the  fees  received  by  appellant  to  be 
shared,   general   overhead   expenses   of   ap- 
pellant, amounting  to  $2,348.22,  and  interest  _ 
paid   by   appellant  in  financing  the  work, ' 
$2,570.03. 

Mr.  Pearson's  own  testimony  shows  that  he 
was  not  constantly  on  the  work,  approxi- 
mately not  more  th&a  a  third  of  his  time, 
and  part  of  the  time  out  of  the  state. 

"Ihirhig  the  time  I  was  here  I  stopped  at 
the  St  Anthony  Hotel,  and  the  Finley  Method 
Company  paid  all  of  my  hotel  and  traveling 
expenses." 

He  was  paid  a  salary  by  the  Finley  Method 
Company  of  $3,000,  whose  headquarters  were 
in  Houston,  Tex.  He  was  not  the  active 
superintendent  at  Camp  Travis;  another 
was.  He  did  not  show  what  part  of  the 
claimed  sum  of  $2,300  was  expended  in  con- 
nection with  this  contract  The  work  under 
this  contract  was  but  a  small  part  of  the 
work  carried  on  by  the  Finley  Method  Com- 
pany during  the  performance  of  this  con- 
tract. From  July,  1917,  to  July,  1918,  it  had 
contracts  and  was  performing  work  for  his 
company,  of  which  he  was  president  and 
directing,  and  in  most  of  which  appellees 
bad  no  interest,  to  wit,  at  Kelly  Field,  in 
North  Texas,  near  San  Angelo,  Wichita  Falls, 
Denver,  Colorado,  Houston,  Texas,  Corpus 
Christi,  and  on  the  Fredericksburg  road 
round  San  Antonio.  He  stated  he  allowed 
no  compensation  to  Kelly  for  his  time, 
and  that  was  the  fact,  for  Kelly  got  no 
allowance.  We  will  not  disturb  the  findings 
of  the  court  for  the  reasons  assigned  for 
error,  as  they  are  supported  by  the  testi- 
mony; hence  this  assignment  is  overruled. 

[4]  The  twelfth  and  thirteenth  assignments 
complain  of  the  thirteenth  finding  of  fact 
made  by  the  court — that  neither  appellees 
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nor  W.  A.  Kelly  are  indebted  to  appellants  in 
tbe  sum  of  $2,802.18  growing  out  of  a  claim 
for  work  done -In  Colorado  by  the  Pinley 
Method  Company  of  Colorado,  a  partner- 
ship composed  of  "W.  A  Kelly  and  0.  G. 
Shulz,  which  by  an  alleged  agreement  said 
Finley  Method  Company  of  Colorado  was  to 
be  credited  with  said  amount,  and  W.  A. 
Kelly  was  charged  with  a  like  amount  In 
appellant's  contract  with  appellee.  The  error 
alleged  in  the  finding  Is  that  it  was  so 
against  the  great  weight'  and  preponderance 
of  the  evidence  as  to  be  manifesty  wrong. 

The  testinrony  on  this  issue  was  perhaps 
as  sharply  contested  as  any  other  in  the 
entire  case.  There  was '  testimony  pro  and 
coo.  The  facts  were  as  sharply  denied  and 
controverted  as  they  were  asserted.  It 
would  serve  no  useful  purpose  to  quote  there- 
from, because  the  testimony  is  both  ways. 
In  fact,  there  is  no  contention  in  the  assign- 
ments that  there  were  no  facts  to  support 
the  finding,  but  that  the  preponderance  was 
in  favor  of  appellant's  contention.  Whether 
the  facts  preponderated  more  on  one  side 
than  the  other,  for  that  reason  the  findings 
of  the  court  would  not  be  disturbed  if  there 
were  sufficient  material  facts  to  sui^ort  tbe 
Judgment.  The  province  of  hearing  the  testi- 
mony and  the  advantage  of  seeing  the  wit- 
nesses who  testify,  and  observing  their  man- 
ner and  weighing  their  testimony,  even 
though  rejecting  the  testimony  of  witnesses, 
belongs  more  peculiarly  to  trial  courts. 
There  is  nothiAg  shown  here  of  a  disregard  of 
duty  on  the  part  of  the  court,  or  of  an 
arbitrary  disregard  *  Of  testimony,  or  any 
error  of  law  committed.  The  testimony  would 
support  a  finding  either  way,  and  there  was 
nothing  shown  In  sudi  finding,  aa  claimed, 
that  was  manifestly  wrong.  The  testimony 
amply  supports  the  finding,  and  it  will  not 
be  disturbed,  and  the  assignments  are  over- 
ruled. 

[i]  The  last  assignment  suggests  as  a 
fundamental  error  the  Judgment  of  the  court 
in  favor  of  appellees  for  the  sum  of  $634.60, 
being  amount  earned  by  appellees  on  account 
of  rentals  received  on  equipment  not  pur- 
chased by  the  government,  because  no  relief 
was  prayed  for  it  Tbe  finding  of  the  court 
ctmiplained  of  is  that,  under  the  contract  with 
tbe  government,  it  was  to  pay  rent  for  snch 
equipment  used  in  tbe  work  tiiat  the  govern- 
ment did  not  take  over  by  purchase,  and 
$534.60  represented  such  rent  as  was  due 
appellee  for  the  use  of  their  equipment  The 
pleadings  set  up  very  fuUy  the  facts  and 
grounds  upon  which  relief  is  sought,  the 
effect  of  which  suit  la  a  partnership  settle- 
ment, and  attaches  to  their  pleading  as  a 
basis  and  part  thereof  the  full  contract  of 
the  government,  the  legal  effect  of  which  is 
as  though  the  terms  and  obligations  thereof 
had  been  written  fully  in  the  face  of  the 
pleading  itself.     It  is   shown   the  general 


relief  sought  and  the  prayer  of  the  petition, 
though  not  very  full  and  satisfactory,  Is 
sufficient  here  for  "general  and  special  re- 
lief," and  to  administer  Justice. 

The  facts  showed  the  total  amount  col- 
lected on  appellees'  equipment  was  $5,734.60. 
The  court  allowed  the  undisputed  item  of 
$5,200,  the  rental  value  of  the  equipment 
taken  over  by  the  government  under  tbe  con- 
tract It  was  undisputed  that  $334.60  was 
received  by  appellants  as  rentals  on  the 
equipment  supplied  by  and  belonging  to  ap- 
pellees, to  whidi  they  were  entitled  under'the 
agreement 

[6]  It  does  not  appear  anywhere  that  ap- 
pellants made  or  preserved  in  the  record  any 
objection  at  the  time,  but  obviously  acquiesced 
therein,  and  hence  cannot  now,  here,  for  the 
first  time,  raise  it  as  a  fundamental  error. 
It  Is  not  such,  however,  under. the  state  of 
this  record.  The  pleadings  and  undisputed 
evidence  show  this  amount  to  arise  and  grow 
out  of  the  settlement  of  a  partnership  trans- 
action, and  clearly,  under  such  state  of  facts, 
in  connection  with  the  prayer  for  general  and 
special  relief,  the  court  was  authorized  to 
apply  the  firm  assets  in  the  final  decree  to 
the  payment  of  partnership  debts  and  any 
balance  that  may  be  found  to  be  due,  from 
the  evidence,  between  themselves  to  any  part- 
ner's claim  ther^n. 

Having  carefully  considered  tbe  evidence, 
we  find  the  same  supports  the  findings  and 
Judgment  of  the  trial  court;  hence  the  as- 
signments are  all  overruled,  and  tbe  Judg- 
ment is  affirmed. 


EASTERN 


TEXAS 
KAPPE. 


ELECTRIC 
(No.  723.) 


CO.  V. 


(Court  of  Civil  Appeals  of  Texas.    Beanmont 

Nov.  28,  1921.     Behearing  Denied 

Dec.  14,  1921.) 

1.  Carriers  ^=>3I6(5)— Oerallfflsnt  caused  by 
animal  on  traofc  raises  rebuttaJiie  presump- 
tion of  negilgenoe. 

When  a  derailment  results  from  a  oollision 
of  a  passenger  train  with  an  animal  on  the 
track,  a  presumption  of  negligence  arises 
against  tbe  carrier,  which  can  be  rebutted  by 
the  carrier  only  by  showing  that  it  was  free 
from  negligence,  and  to  meet  this  burden  it 
mnst  show  that'  in  all  matters  which  might 
have  been  connected  with  the  accident  it  has 
exercised  that  high  degree  of  care,  skill,  and 
foresight  which  is  required  of  it  by  the  na- 
ture of  the  business. 

2.  Trial  <»s>253(9)— Requested  special  charge 
falling  to  embrace. all  possible  nesligence  held 
properly  refiised. 

In  a  passenger's  action  for  iajaries  in  a  de- 
railment caused  by  a  cow  on  tbe  track  tried  on 
special  Issues,  a  requested  special  charge  as  to 
defensive  facts,  which  failed  to  embrace  aU 
matters  connected  with  the  accident  in  regard 


^spFor  other  eases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  VjOOQ IC 


254 


286  SOUTHWESTERN  RBPOBTES 


■^ox:. 


to  which  defendant  might  have  been  negligent, 
held  properly  refused. 

8.  Trial  «=9350( 2)— Refusal  to  •■bmlt  iwrt  of 
.  issues  as  to  neglloenoe  bold  proper. 

In  a  passenger's  action  for  injuries  in  a  de- 
railment, where  defendant  did  not  ask  to  haye 
submitted  all  phases  of  the  case  in  which  the 
jurj  might  have  found  negligence,  it  was  not 
error  to  refuse  to  submit  some  of  them,  since, 
when  only,  a  portion  of  such  issues  are  asked 
to  be  submitted,  those  requested  become  only 
evidentiary  on  the  ultimate  issue  of  negligence. 

4.  Carriers  «=>3I4(8)— Plaa  of  carrier's  neo- 
iigenco  causino  derallfflont  held  general,  and 
not  particular. 

In  a  passenger's  action  for  injuries  sus- 
tained in  a  derailment  caused  by  a  cow  on  the 
track,  allegations  that  the  derailment  would  not 
have  happened  except  for  the  negligence  of  de- 
fendant and  that  such  negligence  was  the  prox- 
imate cause  of  the  injury,  but  that  the  reason 
for  the  derailment  and  the  particular  acts  of 
negligence  were  peculiarly  within  defendant's 
knowledge,  and  not  within  plaintiff's  knowledge, 
heJd  not  to  constitute  a  particular,  rather  than 
a  general,  plea  of  negligence. 

5.  Carriers  <S=93I7  (9)— Evidence  of  killing  of 
cattle  prior  to  derailment  held  admissible  on 
Issue  of  unavoidable  accident 

In  a  passenger's  action  for  injuries  sus- 
tained in  a  derailment  caused  by  a  cow  on  the 
track,  evidence  that  as  many  as  18  head  of  cat- 
tle had  been  killed  on  the  right  of  way  prior  to 
the  derailment  Mid  admissible  on  the  isaae  of 
unavoidable  accident. 

6.  Evidence  €=>  147— Negative  testimony  as  to 
cattle  on  right  of  way  held  admissible  la  ao- 
tlon  for  injuries  from  derailment  by  oow  on 
traek. 

In  a  passenger'a  action  for  injuries  sus- 
tained in  a  derailment  caused  by  a  cow  on  the 
track,  where  plaintiff  had  introduced  evidence 
that  the  cattle  had  been  killed  on  the  right  of 
way  before,  testimony  by  one  of  defendant's 
employes,  whose  duty  required  him  to  go  over 
the  tracks,  that  he  had  never  seen  cattle  on  the 
right  of  way  held  admissible. 

7.  Trial  «=>250— instructions  that  carrier  was 
not  Insurer  held  properiy  refused  as  not 
raised  by  pleadings  or  evidenoe. 

In  a  passenger's  action  for  injuries  sus- 
tained in  a  derailment  caused  by  a  cow  on  the 
track,  where  the  issue  of  insurer  was  not  raised 
by  the  pleadings  or  the  testimony,  the  case  go- 
ing to  the  jury  on  special  issues,  it  was  not  er- 
ror to  refuse  a  charge  that  defendant  was  not 
an  insurer  of  plaintiff's  safety  while  a  passen- 
ger. 

8.  Carriers  ^=>32l(i2)— In  suit  for  Inlurles 
from  derailment  caused  by  cow,  Instniotlons 
as  to  duty  to  fence  right  of  way  held  proper- 
ly refused. 

In  a  passenger's  action  for  injuries  from  a 
derailment  caused  by  a  cow  on  the  track,  de- 
fendant was  not  entitled  to  a  charge  that  it 
rested  under  no  statutory  obligation  to  fence 
its  track,'  though  it  had  done  so;  it  being  for 
the  jury  to  determine  whether  the  proper  care 
was  exercised  in  constructing  the  fence  and  in 
maintaining  It. 


9.  Trial  «=»3S2(I)— Spedai  Issao  as  to  degree 
of  care  resting  on  carrier  held  not  erroneous 
as  Invading  province  of  Jury. 
In  a  passenger's   action  for  injuries  sus- 
tained in  a  derailment  caused  by  a  cow  on  the 
track,  a  special  issue  as  to  whether  the  de- 
railment was  caused  by  defendant's  negligence, 
and  as  to  the  degree  of  care  resting  on  it,  hetd 
not  vague  and  indefinite  or  by  its  form  calcu- 
lated to  prejudice  the  jury  into  believing  that 
defendant  was  guilty  of  negligence,  or  as  con- 
stituting a  charge  on  the  weight  of  the  evi- 
dence. 

Appeal  from  District  Court,  Jefferson 
County;   W.  H.  Davidson,  Judge. 

Action  by  Henry- Kappe  axalnst  the  Eastp 
em  Texas  Electric  Gonqjany.  Judgment  for 
plaintiff,  and  defendant  appeals.    AfiOrmed. 

Orgaln  &  Butler,  of  Beaumont,  for  appel- 
lant. 

O.  W.  Howth,  of  Beaumont,  and  Ewing 
Werlln,  Presley  K.  Elwing,  and  Guy  Orabam, 
all  of  Houston,  for  appellee. 

WALEEB,  J.  Appellant  operates  an  elec- 
tric railway  between  the  cities  of  Beaumont 
and  Port  Arthur  in  Jefferson  county.  For 
some  years  it  has  had  its  right  of  way  be- 
tween these  cities  fenced.  On  the  28th  of 
December,  1919,  a  few  miles  out  of  the  city 
of  Port  Arthur,  one  of  its  cars  struck  a  cow 
and  was  derailed.  Appellee,  who  was  a  pas- 
senger On  this  car,  suffered  serious  injury 
by  reason  of  the  derailment,  and  this  suit 
was  brought  for  damages  for  ftuch  Injury. 

The  case  was  submitted  to  the  Jury  on 
the  following  special  issues: 

(1)  "Do  you  find  from  a  preponderance  of  the 
evidence  that  the  derailment  and  taming  over 
of  the  defendant's  car  or  train  on  the  occasion 
in  question  was  caused  by  negligence  on  the 
part  of  the  defendant  company?  Answer  *^8* 
or  "No.' 

"In  connection  with -issue  No.  1,  yon  are  in- 
structed that  negligence,  as  applied  to  this  case, 
means  the  failure  to  use  that  high  degree  of 
care  that  a  very  cautious  and  prudent  person 
would  have  used  or  exercised  under  the  same 
or  similar  circumstances." 

The  jury  answered,  'Tes,"  to  this  question. 

(2)  "Do  you  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff  was  injured  substan- 
tially as  alleged  by  him,  by  the  derailment  and 
turning  over  of  said  car  or  train  on  the  occa- 
sion in  question?    Answer  Tes'  or  'No.'  " 

The  jury  answered,  "Xes,"  to  this  question. 

"If  yon  shall  answer  issues  Nob.  1  and  2 
Tea,'  and  only  in  that  event,  then  you  are 
asked:  Was  such  negligence  of  the  defendant 
the  proximate  cause  of  plaintiff's  injury?  An- 
swer Tes'  or  "No.' 

"In  connection  with  issue  No.  3,  you  are  in- 
structed that  "proximate  cause'  means  an  elB- 
dent  cause,  without  which  the  alleged  injury 
would  not  have  happened,  and  from  which,  dan- 
ger or  injury  to  plaintiff  or  to  some  one  simi- 
larly situated  might  reasonably  have  been  an- 
ticipated as  a  natural  or  probable  consequence." 
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To  thlB  qnestloit  the  Jniy  answered,  "Yes." 

(4)  "Do  7011  find  that  the  deraflment  or  tum- 
iog  over  of  said  car  or  train  on  the  occasion  in 
question  was  the  result  of  an  inevitable  or  on- 
avoidable  accident?     Answer  'Yes'  or  'No.' 

"In  connection  with  issue  No.  4,  yon  are  in- 
structed that  an  inevitable  or  nnavoidable  acci- 
dent means  the  happening  of  an  event  from  an 
unknown  cause,  or  an  unusual  and  unexpected 
event  from  a  known  canse." 

To  this  question  the  jury  answered,  "No." 

(6)  "What  sum  of  money,  if  paid  now,  will 
reasonably  and  fairly  compensate  plaintiff  for 
the  injniies  sustained,  if  any,  as  are  alleged  in 
plaintifTs  petition,  and  which  the  evidence 
shows  yon  were  sustained,  if  any? 

"In  measuring  such  compensation,  if  any,  you 
win  take  into  consideration  such  physical  suf- 
fering, if  any,  as  plaintiff  has  suffered  In  the 
past  in  consequence  of  such  injuries,  if  any,  and 
such  physical  pain,  if  any,  as  he  may  in  rea- 
sonable probability  suffer  in  the  future;  and 
such  loss  of  time  of  diminished  earning  capac- 
ity, if  any,  as  be  may  have  suffered  in  the  past 
by  reason  of  such  injury,  if  any,  and  that  he 
will  in  reasonable  probability  suffer  in  the  fu- 
ture, if  any.    Answer  by  giving  the  amount" 

To  thia  question  the  Jury  answered,  "$7,- 
000.00." 

Appellant  assigns  error  on  tbe  refusal  of 
the  court  to  give  to  the  jury  the  following 
special  charge  in  connection  with  issue  No. 
1: 

"Gentlemen  of  the  Jury,  you  are  instructed, 
in  answering  special  Issue  No.  1  of  the  court's 
charge,  that  if  yon  believe  from  the  evidence 
adduced  upon  the  trial  of  the  cause,  that  the 
defendant  exercised  reasonable  care  and  dili- 
gence which  very  cautious  persons  generally 
use,  in  their  line  of  business,  under  similar  cir- 
cnmstances,  to  construct  and  to  keep  the  right 
of  way  fence  in  such  repair  as  to  prevent  cat-i 
tie  from  going  through  such  fence,  and  upon  the 
track  at  the  place  in  question;  and  if  you  be- 
lieve from  the  evidence  adduced  upon  the  trial 
of  the  cause  that  the  defendant  company  exer- 
cised reasonable  care  and  diligence  which  very 
cautious  persons  generally  use,  in  their  line  of 
business,  to  select  and  install  a  cattle  guard  on 
the  north  side  of  Kolb's  crossing,  and  at  the 
next  crossing  north  of  Eolb's  crossing,  under 
similar  circumstances,  such  as  to  prevent  cat- 
tle from  crossing  over  said  cattle  guards  to  the 
place  in  question,  although  if  you  believe  from 
the  evidence,  if  such  is  a  fact,  that  the  defend- 
ant was  mistaken  in  its  choice  o<  such  cattle 
guards.  If  snch  is  a  fact,  and  that  such  cattle 
guards  so  selected  and  installed  would  not  turn 
cattle,  if  snch  is  a  fact;  and  if  you  believe  from 
the  evidence  adduced  upon  the  trial  of  the 
cause,  that  the  defendant  company  exercised 
that  high  degree  of  care  and  skill,  which  very 
cautious  persons  generally,  in  their  Une  of 
business,  are  accustomed  to  use,  under  similar 
circumstances,  to  select  and  maintain  the  Inter- 
urban  cars  in  question,  so  as  to  prevent  danger 
or  injury  to  its  passengers,  if  such  was  a  fact; 
and  if  yon  believe  from  the  evidence  adduced 
upon  the  trial  of  the  cause,  that  the  defendant 
company  exercised  that  high  degree  of  care  and 
skill  which  very  cautious  persons  generally,  in 
their  line  of  business,  are  accustomed  to  use, 
under  similar  drcomstanees,  to  select  and  main- 


tain its  railing,  ties,  and  roadbed  so  as  to  pre- 
vent injury  to  its  passengers,  if  such  is  a  fact; 
and  if  yon  believe  from  the  evidence  adduced 
upon  the  trial  of  the  cause,  that  the  defendant 
company  exercised  that  high  degree  of  care  and 
skill  which  very  cautious  persons  generally,  in 
their  line  of  business,  are  accustomed  to  use, 
under  similar  circumstances,  in  the  selection  of 
the  operatives  of  the  Interurban  in  question,  if 
such  was  a  fact;  and  if  you  believe  from  the 
evidence  that  the  operatives  of  said  Interurban 
ca*  in  question  exercised  that  high  degree  of 
care  and  skill  which  very  cautious  persons  gen- 
erally, in  their  line  of  employment,  are  accus- 
tomed to  use,  under  similar  circumstances,  to 
operate  said  car  so  as  to  avoid  injury  to  the 
passengers,  if  such  is  a  fact— you  will  answer 
special  issue  No.  1  of  the  court's  charge,  'No.' " 

[1]  We  do  not  condemn  this  charge  on  the 
ground  that  It  Is  a  grouping  of  defenslTe 
facts  on  special  issues.  Heretofore  we  have 
approved  this  practice.  Railway  Oo.  t. 
Lynch,  208  S.  W.  721.  And  though  other 
courts  of  civil  appeals  have  differed  from  ns, 
we  shall  adhere  to  our  construction  of  the 
special  Issue  statute  until  the  Supreme  Court 
shall  have  disposed  of  the  question,  in  view 
of  th'e  tact  that  Kahler  t.  Carmthers,  18 
Tex.  Civ.  App.  216,  46  S.  W.  160,  seems  to  be 
in  point  with  our  holding.  But  this  charge 
was  properly  refused  on  other  grounds. 
When  a  derailment  results  from  the  colli- 
sion of  a  passenger  train  with  an  animal  on 
the  track,  a  presumption  of  negligence  arises 
against  the  carrier,  which  can  be  rebutted 
by  the  carrier  only  by  showing  that  it  is 
free  from  negligence,  and  to  meet  this  bur- 
den It  must  show: 

"That  in  all  matters  which,  under  the  evi-. 
dence,  might  have  been  connected  with  the  ac- 
cident,  it  has   exercised   that  high   degree    of 
care,  skill,  and  foresight  which  is  required  of 
it  by  the  nature  of  the  business."    6  Cyc.  632. 

[21  An  examination  of  the  requested 
charge  shows  that  it  did  not  embrace  within 
its  terms  all  matters  connected  with  the  ac- 
cident in  regard  to  which  appellant  mlgHt 
have  been  negligent.  It  was  its  duty,  not 
only  to  exercise  the  proper  care  In  selecting 
and  installing  cattle  guards,  but  the  same 
duty  rested  on  it  to  maintain  the  cattle 
guards.  Though  an  issue  was  raised  as  to 
the  proper  malntaiuance  of  the  cattle 
guards,  this  special  charge  says  nothing 
about  that  duty.  Also,  cattle  frequently  en- 
tered on  appellant's  track,  both  through  Its 
fences  and  over  Its  cattle  guards.  Appellant 
recognized  Its  duty  to  passengers  on  its  cars  . 
by  driving  the  cattle  off  its  track  on  other 
occasions.  On  the  day  of  this  accident,  cat- 
tle were  seen  at  and  near  the  place  of  the 
accident  for  several  hours  before  the  acci- 
dent occurred.  A  duty  rested  on  appellant, 
under  the  facts,  to  exercise  a  high  degree 
of  care  to  get  the  cattle  off  its  right  of  way. 
Yet  this  charge  is  sUent  as  to  such  duty. 

A  similar  charge  was  asked  In  relation  to 
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issue  No.  4,  wblch  was  properly  refused,  for 
the  reaa(»i  that  It  did  not  include  all  mat- 
ters which  might  have  been  connected  with 
the  accident,  even  if  "inevitable  or  unavoid- 
able accident"  was  an  issue  in  the  case.  As 
applied  to  acddaits  of  this  character,  we 
have  heretofore  expressed  our  views  <m  that 
issue  (Eastern  Texas  Electric  Co.  v.  Hun- 
sucker,  230  S.  W,  817;  Railway  Co.  v.  Cook, 
214  S.  W.  539;  Eastern  Texas  Electric  Co. 
V.  Woods,  230  S.  W.'488),  to  wblch  we  are 
inclined  to  adhere. 

[3]  The  different  matters  grouped  in  spe- 
cial charge  No.  11  were  presented  in  sepa- 
rate issues,  which  the  court  refused  to  sub- 
mit. As  appellant  did  not  ask  to  have  sub- 
mitted all  phases  of  the  case  on  which  the 
Jury  might  have  found  negligence,  no  error 
was  shown  in  the  refusal  to  submit  some  of 
them.  When  only  a  portion  of  such  Issues 
are  asked  to  l>e  sent  to  the  Jury,  those  re- 
quested become  only  evidentiary  on  the  ul- 
timate issue  of  negligence  vel  non. 

As  the  testimony  offered  by  appellant  did 
not,  as  a  matter  of  law,  exonerates  it  from 
the  prima  facie  case  arising  out  of  the  cir- 
cumstances of  the  accident  itself,  it  was  not 
aided  by  the  rule  that  when  such  prima 
facie  is  met,  the  plaintiff  must  Show  negli- 
gence in  relation  to  the  derailment  The 
most  that  can  be  said  in  favor  of  appellant's 
case  is  that  it  was  entitled  to  go  to  the  Jury 
on  the  issue  of  the  exercise  of  the  proper  de- 
gree of  care  in  discharging  its  duty  to  ap- 
pellee. This  duty  was  fully  submitted  to 
the  Jury  under  issue  No.  1.  To  have  a  fuller 
submission  of  that  issue,  as  we  have  said, 
appellant's  special  charge  and  issues  should 
■  have  been  all-inclusive  of  all  phases  of  neg- 
ligence arising  in  the  case. 

[4]  Appellee  pleaded  negligence  against 
appellant  as  follows: 

"That  the  aforesaid  derailment,  whereby  said 
Henry  E^ppe  was  injured  as  aforesaid,  would 
not  ordinarily  happen  where  those  who  have 
the  management,  control,  and  operation  of  such 
car,  use  proper  care  in  and  about  such  manage- 
ment, control,  and  operation,  and  said  derail- 
ment in  question  was  due  to  the  negligence  of 
the  defendant,  by  its  employes  and  agents  act- 
ing for  it  within  the  course  of  their  employ- 
ment, and  such  negligence  was  the  proximate 
cause  of  aforesaid  injuries  to  plaintiff;  but  the 
reason  and  cause  of  said  derailment,  and  the 
particular  acts  of  negligence  which  caused  and 
produced  it,  are  peculiarly  within  the  knowl- 
edge of  the  defendant,  and  are  not  within  the 
knowledge  of  this  plaintiff,  who  cannot  more 
definitely  or  more  fully  allege  them." 

We  do  not  agree  with  appellant  that  these 
allegations  constitute  a  particular  rather 
than  a  general  plea  of  negligence,  and  ovei^ 
rule  all  assignments  based  on  this  construc- 
tion of  such  plea. 

[8, 6]  The  court  did  not  err  "to  the  prej- 
udice of  defendant  in  permitting  the  witness 
Kolb  to  testify,  over  objection  of  defendant. 


that  there  had  been  as  many  as  18  head  of 
cattle  killed  on  the  right  of  way  north  of 
Kerb's  crossing  prior  to  the  derailment,  the 
defendant's  objection  being  tliat  the  testi- 
mony did  not  fix  the  time  with  sufficient  cer- 
tainty so  that  the  defendant  could  know  as 
to  what  day  or  days  said  animals,  if  any, 
were  killed,  because  the  evidence  was  imma- 
terial and  Irrelevant  as  to  any  issue  in  the 
case,  and  incompetent,  in  that  it  did  not 
show  whether  said  animals,  If  any,  had  been 
on  said  right  of  way  at  a  time  close  enough 
to  the  derailment  as  to  piut  the  defendant 
on  notice  that  they  could  be  expected  on  the 
right  of  way  at  the  time  of  the  derailment" 
The  objections  made  go  rather  to  the  weight 
than  to  the  admissibility  of  the  testimony. 
If  for  no  other  reason,  this  testimony  was 
admissible  on  the  issue  of  unavoidable  ac- 
cident, as  submitted  to  the  Jury.  The  court 
defined  an  "inevitable  or  unavoidable  acci- 
dent" as  "the  hapi)ening  of  an  event  from 
an  unknown  cause,  or  an  unusual  and  unex- 
pected event  from  a  known  cause."  To  show 
that  the  cars  of  appellant  had  killed  18  cows 
near  this  place  of  accident  must  certainly 
have  made  an  issue  against  appellant's  case 
that  the  derailment  of  the.  car  constituted 
"an  unexpected  event  from  a  known  cause." 
No  matter  at  what  time  these  cows  were 
killed,  the  killing  of  18  should  make  an  is- 
sue against  appellant  that  it  might  expect 
collisions  between  its  cars  and  cattle  on  its 
track,  especially  In  view  of  the  testimony 
showing  that  cows  were  often  seen  on  its 
right  of  way.  Again,  appellant  offered  tes- 
timony by  one  of  Its  employ^  who  bad  been 
in  its  service  for  three  years,  and  whose 
duty  required  him  to  go  over  its  tracks,  that 
he  had  never  seen  cattle  on  the  right  of 
way.  This  testimony  was  admissible  to 
meet  the  Issue  thus  raised. 

[7,  S]  As .  the  issue  of  insurer  was  not 
raised  by  the  pleadings  or  the  testimony, 
and  as  this  case  went  to  the  Jury  on  spe- 
cial issues,  the  court  did  not  err  in  refusing 
appellant's  charge  to  the  effect  that  it  was 
not  an  insurer  of  appellee's  safety  while 
a  passenger  of  its  car.  Appellant's  liabil- 
ity was  submitted  fully  under  issue  No.  1, 
and  such  a  charge  could  not  have  aided 
the  Jury.  Nor  was  it  entitled  to  a  charge 
instructing  the  Jury  that  it  rested  under 
no  statutory  obligation  to  fence  its  track. 
The  statute  did  not  prevent  it  from  fenc- 
ing its  right  of  way.  A  high  degree  of  care 
rested  on  it  to  keep  its  track  clear  of  cat- 
tle. Having  chosen  to  fence  the  right  of 
way  as  a  discharge  of  this  duty  to  the  pub- 
lic, it  was  for  the  Jury  to  determine  whether 
the  proper  care  was  exercised  in  construct- 
ing the  fence  originally  and  in  maintaining 
it  after  it  was  so  constructed.  The  same 
thing  applied  to  the  stock  guard.  As  said  by 
Mr.  Justice  Brewer  in  A.  T.  &  S.  P.  v.  Rees- 
man,  60  Fed.  370,  9  C.  G.  A.  20,  23  L.  B.  A. 
708: 
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"Ezpcrieaee  shows  that  animals  mar  stray 
upon  a  railroad  track,  and,  if  they  do,  there  is 
danger  that  the  train  may  come  in  collision  with 
them,  and  be  wrecked.  Adequate  measures, 
reasonable  in  their  nature,  must  be  taken  to 
guard  against  such  danger.  Independently  of 
any  statutory  requirement,  a  jury  might  find, 
upon  the  facts  of  a  case,  tliat  it  was  the  duty 
«f  a  raflroad  company  to  fence  its  tracks  to 
g;aard  against  such  danger." 

See,  also.  Railway  Co.  v.  Thompson,  34 
Tei.  ClT.  App.  69,  77  S.  W.  439 ;  Fordyce  v. 
Jackson,  S6  Ark.  694,  20  S.  W.  628,  697; 
Railway  Co.  v.  Wilson,  79  Tex.  371,  15  S.  W. 
280,  11  L.  R.  A.  486,  23  Am.  St  Rep.  345; 
Railway  Co.  v.  Quill,  92  Tex.  335,  48  S.  W. 
168:  Railway  Co.  t.  Chenewitb,  52  Pa.  382, 
01  Am.  Dec.  168;  SnlUvan  ▼.  Railway  Co., 
30  Pa.  234,  72  Am.  Dec.  698. 

[t]  It  does  not  seem  to  us  that  spedal  is- 
sue No.  1  was  vague  and  indefinite  or  by  its 
form  calculated  to  prejudice  the  Jury  Into 
belleTlng  that  appellant  was  guUty  of  neg- 
ligence, or  a  charge  on  the  weight  of  the  evi' 
dence.  Appellant's  assignments  raising 
these  propositions  are  OTermled. 

The  court's  charge  on  proximate  cause 
was  sufficiently  full  to  present  that  issue  to 
the  Jury,  and  appellant's  assignments  in  re- 
lation thereto  are  overruled. 

Believing  the  case  was  property  tried  in 
the  lower  court.  Its  Judgment  is  in  all  Oilngs 
affirmed. 


WILLIAMS   V.  SIMON.      (No.   6385.) 

(Court  of  Civil   Appeals   of  Texas.     Austin. 

Nov.  2,  1921.    Rehearing  Denied 

Dec.  14,  1921.) 

1.  Interpleader  «=>23  —  Petition  held  to  state 
cause  of  action. 

A  petition  by  one  who  had  purchased  land 
subject  to  vendor's  lien  notes  against  a  widow 
and  heirs  to  determine  to  whom  should  be  paid 
the  indebtedness  held  to  state  a  good  cause  of 
action  for  Interpleader. 

2.  Interpleader  €=>(— Remedy  favored. 

Interpleader  is  an  eqnitable  remedy  and 
favored  wherever  a  debtor  or  bailee  hag  a  rea- 
sonable doubt  as  to  the  true  owner  of  the 
fund. 

3.  Appeal  and  error  «=>  1010(1)— Finding  of 
facts  supported  by  evidence  not  disturbed. 

Condusions  of  the  trial  court  on  the  facts 
will  not  be  disturbed  on  appeal  where  they 
have  sufficient  evidence  to  sustain  them. 

4.  Interpleader  ®=329  —  Evidence  to  Justify 
llnding  that  plaintiff  had  reasonable  doubt  as 
to  who  was  entitled  to  money. 

In  interpleader  suit  by  purchaser  of  land 
subject  to  vendor's  lien  notes  against  widow 
and  hdrs,  evidence  held  to  justify  finding  that 
plaintiff  had  a  reasonable  doubt  as  to  who  was 
entitled  to  unpaid  notes,  and  that  the  suit 
was  instituted  in  good  faith. 


5.  Interpleuler  «s»2&— Evidence  JustHled  And; 
Ing  that  plaintiff  had  no  remedy  at  law. 

In  an  interpleader  suit  to  determine  who 
was  entitled  to  proceeds  of  vendor's  lien  notes, 
evidence  held  to  justify  finding  that  plaintlfi 
had  no  complete  remedy  at  law. 

6.  Interpleader  «=»35— Attorney's  feet  recov- 
erable. 

Attorney's  fees  and  fees  of  guardians  ad 
litem  and  attorneys  for  nonresident  minors  may 
be  recovered  In  an  interpleader  suit,  payable, 
at  least  primarily,  out  of  the  fund. 

7.  Appeal  and  error  4=3226(1)— Complaint  by 
one  defendant  that  oost  should  have  been 
taxed  against  another  should  be  made  In 
lower  court. 

One  defendant  in  an  interpleader  suit  can- 
not complain  on  appeal  that  the  cost  of  the 
suit  shonld  have  been  taxed  against  other  de- 
fendants, although  primarily  ordered  out  of  the 
fund  involved,  in  the  absence  of  a  showing  that 
such  relief  was  sought  and  was  denied. 

8.  Costs  «=sl82— No  allowance  for  expense  of 
making  oertlfled  copy  of  decree. 

Trial  court  erred  in  charging  a  defendant 
in  an  interpleader  suit  with  the  expense  of 
making  a  certified  copy  of  the  decree  'and  the 
cost  of  recording  the  same;  the  copy  being 
made  and  recorded  in  the  county  derk's  office 
by  the  plaintiff  as  a  muniment  of  titie. 

On  Rehearing. 

9.  Interpleader  «=92— Plaintiff  held  not  requir- 
ed to  Intervene  In  another  sulL 

Where  one  purchased  land  subject  to  ven- 
dor's lien  notes,  and  a  doubt  arose  as  to  own- 
ership of  such  notes  on  death  of  original  ven- 
dor, he  was  not  required  to  intervene  in  a 
suit  between  other  parties  and  turn  the  case 
into  one  of  interpleader,  such  pending  suit  in- 
volving several  ^stinct  and  entirely  independent 
issues  from  the  title  to  the  notes,  but  could 
properly  proceed  in  an  independent  action  in 
interpleader. 

10.  Interpleader  «=>fr-.PIalntlff  held  entitled 
to  waive  contract  protection  and  bring  In- 
terpleader. 

One  who  purchased  land  subject  to  vendor's 
lien  notes,  titie  to  which  became  so  involved 
in  litigation  that  ownership  was  doubtful,  could 
waive  the  benefits  of  a  contract  placing  the 
notes  in  escrow  in  a  bank  and  requiring  indem- 
nity and  bring  an  action  in  interpleader  and 
have  the  issue  of  titie  to  tiie  notes  tried  and 
determined  by  decree  of  the  court  releasing 
the  vendor's  lien. 

1 1.  Interpleader  9=>I2— Defendant  cannot  con- 
plain  of  overpartiality  to  self. 

A  defendant  in  interpleader  could  not  com- 
plain that  suit  could  not  be  maintained  because 
plaintiff  was  not  a  disinterested  stakeholder, 
in  that  he  had  been  over  partial  to  such  com- 
plaining defendant. 

2.  Interpleader  «=»  10— Plaintiff  held  In  sub- 
stance a  stakeholder. 
Plaintiff  in  interpleader  held  in  substance 
a  stakeholder  for  the  parties,  though  he  had 
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'been  over  pattial  and  favorable  to  one  of  the 
defendauta  before  bringing  the  suit,  having  ten- 
dered into  court  all  the  money  involved. 

13.  Iaterplead«r  «s»  1 9— Certain  minor  defend- 
ants held  not  neoetsary  parties. 

In  an  action  in  interpleader  by  purchaser 
of  land  subject  to  vendor's  Hen  notes  against 
widow  of  original  vendor  and  heirs,  minor 
heirs  out  of  the  state  held  not  necessary  par- 
ties defendant. 

14.  Appeal  and  error  €=>I87(3)— Defect  In 
parties  not  to  be  raised  first  on  appeal. 

In  an  interpleader  action  by  purchaser  of 
land,  subject  to  vendor's  lien  notes,  against 
widow  of  original  vendor  and  heirs,  failure  of 
service  by  publication  to  bind  minor  heirs  out 
of  the  state  could  not  be  raised  for  the  first 
time  on  appeal,  since  such  failure  eonld  not 
affect  the  jurisdiction  of  the  trial  c«>nrt  as  to 
the  rest  of  the  parties. 

15.  Appeal  and  error  ^=9877  (3)— Defendant  In 
Interpleader  held  to  have  no  ground  for  com- 
plaint. 

A  defendant  in  interpleader  who  haa  a 
judgment  for  the  entire  fund  cannot  complain 
of  a  poBsiblj  void  judgment  as  to  defendants 
who  were  not  properly  served,  who  do  not 
complain. 

16.  Interpleader  «=>I5— Suit  held  one  In  rem 
as  to  canoellnn  of  vendor's  Hen. 

An  interpleader  action  by  purchaser  of 
land  within  tbe  state,  subject  to  vendor's  lien 
notes,  against  widow  of  original  vendor  and 
heirs,  in  so  far  as  it  Involved  a  judgment  can- 
celing and  releasing  the  vendor's  lien,  was  an 
action  in  rem;  tbe  money  having  been  de- 
posited in  court. 

17.  Interpleader  <S=>35— Attorney's  fees  proper* 
ly  allowed  nonresident  minors. 

In  interpleader  by  purchaser  of  land,  sub- 
ject to  vendor's  lien  notes,  against  widow  of 
original  vendor  and  heirs,  where  the  amount 
due  on  the  notes  was  tendered  in  court,  there 
was  no  error  in  allowing  attorney's  fees  to 
the  attorneys  and  guardians  ad  litem  of  the 
nonresident  minors,  though  judgment  for  the 
entire  fund,  except  for  such  fees,  was  ren- 
dered for  complaining  defendant. 

Appeal  from  District  Court,  Hays  County; 
M.  C.  Jeffrey,  Judge. 

Suit  by  Henry  Simon  and"  Mrs.  Louisa 
Simon  against  Lizzie  E.  Williams  and  others. 
Plnintlft  Henry  Simon,  having  acquired  the 
interest  of  Mrs.  Simon,  prosecuted  the  suit 
as  sole  plaintiCC.  From  judgment  rendered, 
the  named  defendant  appeals.  Reformed 
and  affirmed. 

Charles  Rogan,  of  Austin,  for  appellant 
E.  M.  Cape,  of  San  Marcos,  for  appellee. 

BRADY,  J.  This  suit  was  instituted  by 
appellee,  Henry  Simon,  and  Mrs.  Louisa 
Simon,  against  appellant,  Lizzie  E.  Williams, 
T.  H.  Davis,  as  administrator  of  the  estate 
of  H.  G.  Williams,  and  other   parties  who 


were  alleged  to  be  the  heirs  of  H.  O.  Wil- 
liams. The  action  is  in  the  nature  of  a  bill 
of  interpleader,  and  Henry  Simon,  havlnfr 
acquired  the  interest  of  Mrs.  Louisa  Simon 
pendente  lite,  was  permitted  to  thereafter 
prosecute  the  suit  as  sole  plaintiff. 

The  trial  was  without  a  jury,  and  the  court 
rendered  judgment  sustaining  appellee's  ri^t 
to  maintain  the  action  of  Interpleader,  and 
(H^ered  the  fund,  paid  into  the  registry  of 
the  court  by  appellee,  to  be  paid  to  appellant, 
Mrs.  Lizzie  E.  Williams.  The  Judgment  fur- 
ther canceled  the  notes  Involved  in  the  suit, 
and  the  vendor's  lien  securing  their  payment, 
and  made  certain  findings  of  fact,  which  will 
be  hereafter  mentioned.  The  judgment  fur- 
ther awarded  appellee  tbe  sum  of  $250  as 
attorney's  fee  to  be  paid  to  his  attorney  of 
record,  and  $50  to  be  paid  to  attorneys  for 
certain  minors  and  nonresidents,  which  at- 
torneys had  been  appointed  by  the  court. 
These  items  were  ordered  taxed  as  costs,  and 
to  be  paid  out  of  tbe  fund  in  the  registry 
of  the  court 

Tbe  court  also  directed  the  clerk  to  pre- 
pare- and  cause  to  be  recorded  in  the  deed 
records  of  Hays  county  a  certified  copy  of 
tbe  decree,  and  directed  that  the  cost  of 
same  should  also  be  paid  out  of  the  fund. 
E^om  this  judgment  appellant  has  appealed. 

It  was  alleged  in  the  several  pleadings 
upon  which  appellee  went  to  trial  that  ou 
June  23,  1914,  Mrs.  Lizzie  E.  Williams, 
Joined  by  her  husband,  H.  G.  Williams,  con- 
veyed to  one  Joe  Craze  about  1,100  acres  of 
land  situated  in  Hays  county,  Tex. ;  that  as 
part  consideration  for  the  conveyance  Cruze 
executed  and  delivered  twelve  notes,  secured 
by  vendor's  lien,  payable  to  the  order  of 
Mrs.  L.  E.  WiUiams  and  H.  G.  Williams. 
These  notes  were  each  payable  on  or  before 
their  respective  maturity  dates.  It  was 
further  alleged  that  Cruze  conveyed  tbe  land 
to  Louis  and  Henry  Simon  after  be  liad  paid 
tbe  first  four  notes,  and  that  Louis  and 
Henry  -  Simon  assumed  the  eight  notes  re- 
maining unpaid,  the  first  of  which  was  due 
on  or  before  September  1,  1918;  that  H.  G. 
Williams  died  intestate  on  or  about  July  26. 
1014,  leaving  surviving  htm  as  his  heirs  at 
law  his  widow,  Lizzie  E.  Williams,  and  all 
the  other  defendants,  except  T.  H.  Davi.s 
who  was  alleged  to  be  the  administrator. 

As  cause  for  the  interpleader,  apiiellee 
alleged  that  he  and  bis  cpplaintiff  had  paid 
all  accrued  Interest  on  tbe  notes  to  September 
1,  1919,  on  which  date  they  offered  to  pay 
the  notes  in  full,  but  were  unable  to  deter- 
mine to  whom  they  should  be  paid,  as  appel- 
lant claimed  tlie  entire  amount  as  her  sepa- 
rate property  to  the  exclusion  of  all  other 
defendants,  who  in  turn  also  asserted  and 
claimed  some  interest  therein  as  the  heirs  of 
H.  6.  Williams.  Appellee  alleged  his  readi- 
ness,   willingness,    and    ability    to   pay    the 
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notes,  upon  a  proper  release  of  tbe  vendor's 
lien,  but  that  the  defendants  had  failed  and 
refused  to  execute  such  release,  that  he  did 
not  know  the  nature  of  the  claims  of  any  or 
all  of  the  defendants  and  did  not  undertake 
to  say  who  was  entitled  to  the  fund,  although 
prior  to  September  1,  1010,  he  bad  notified 
defMidants  that  he  was  ready,  willing,  and 
Able  to  pay  the  notes,  ap<m  the  execution 
of  a  proper  release,  and  that  since  such 
date  he  has  held  the  fund  In  trust  as  a  stake- 
b<dder,  or  bailee,  for  snch  defendants  as 
are  entitled  to  receive  the  same. 

Appellee  further  alleged  that,  by  reason  of 
the  facts  stated,  he  was  compelled  to  employ 
an  attorney  to  bring  a  suit  of  interpleader, 
and  asked  for  reasonable  attorney's  fees  to 
be  taxed  as  costs  and  paid  out  of  the  fund. 

In  his  amended  petition  appellee  averred 
that,  after  the  execution  and  delivery  of  the 
notes,  H.  G.  Williams,  who  was  one  of  the 
payees,  by  some  character  of  Indorsement  on 
the  back  of  the  notes,  purport«d  to  convey 
them  to  appellant,  Mrs.  Lizzie  E.  WUllams, 
bnt  that  the  other  heirs  of  H.  G.  Williams 
had  theretofore  contended,  and  were  then 
dalming;  that  the  Indorsement  and  transfer 
was  made  through  undue  influence,  and  at  a 
time  when  H.  G.  Williams  was  unable  to  con- 
tract because  of  his  mental  and  physical 
condition,  and  that  no  written  assignment  or 
transfer  of  the  notes  was  ever  acknowledged 
and  placed  of  record,  although  the  deed  In 
whidi  the  vendor's  lien  was  reserved  show- 
ed the  notes  were  payable  to  H.  G.  Williams. 

The  petition  also  alleged  that  the  other 
heirs  deny  that  appellant  was  the  legal  and 
equitable  owner  and  holder  of  the  notes,  and 
claim  that  she  has  no  right,  title,  or  Interest 
therein;  that  by  reason  of  the  conflicting 
dalms  as  alleged  a  reasonable  doubt  existed 
In  the  mind  of  appellee  as  to  the  tmtb  or 
falsity  of  the  respective  allegations  and 
claims  of  the  defendants. 

In  supplemental  pleadings  appellee  aver- 
red that,  while  Joe  Cruze  was  the  owner  of 
the  property,  Jim  Williams,  «b  son  and  heir 
at  law  of  H.  G.  Williams,  on  or  at>out  July 
31,  1914,  instituted  a  suit  In  the  district 
court  of  Hays  county,  being  cause  No.  2466, 
against  Lizzie  E.  Williams  and  the  other 
alleged  heirs  of  H.  G.  WUllams,  In  which  it 
was  alleged  by  Jim  Williams  that  the  defend- 
ants claimed  some  interest  or  title  in  the 
notes ;  that,  while  this  suit  was  pending,  an 
agreement  was  entered  into  t>etween  Lizzie 
El.  Williams  and  Joe  Croze,  dated  September 
1, 1914,  which  recited  the  claim  of  Mrs.  Lizzie 
E.  Williams  to  the  notes,  and  also  the  pen- 
dency of  cause  No.  246S,  and  therein  Mrs. 
Williams  agreed  and  bound  herself  to  place 
the  notes  in  a  bank  at  Austin,  Tex.,  until 
such  time  as  the  suit  brought  by  Jim  Wil- 
liams should  l>e  settled  and  disposed  of,  or 
until-  the  court  ordered  the  notes  turned 
over  to  Mrs.  Williams,  or  some  other  person. 


The  agreeme&t  farther  provided  that  Cruze 
should  not  be  compelled  to  pay  the  notes,  or 
any  of  them,  until  the  Jim  Williams  suit  was 
settled  or  determined,  but,  if  the  litigation 
should  be  protracted,  the  bank  was  authc>ri7.- 
ed  to  deliver  the  notes  to  Mrs.  Williams, 
upon  the  giving  by  her  of  indemnity  to  Cruze. 
The  rights  of  Cruze  under  this  contract  were 
duly  assigned  to  appellee^  which  contract  and 
assignment  appear  of  record  in  Hays  county. 
By  reason  of  these  facts,  appellee  claimed 
aU  the  rights  of  Cruze  In  the  contract,  and 
that  Mrs.  Williams  was  still  bound  thereby, 
because  cause  No.  2465  Is  still  pending  and. 
has  not  been  settled  or  disposed  of,  and  no 
final  judgment  ^tered. 

It  was  specifically  averred  that,  if  appellee 
should  pay  the  notas  to  Mrs.  Williams,  his 
land  would  be  incumbered  and  clouded  by 
liens  or  claims  asserted  by  the  other  defend- 
ants, and  a  double  liability  might  be  Imposed 
upon  him,  that  Interpleader  was  his  onl.v 
remedy  to  protect  himself  and  his  land,  and 
that  he  was  in  no  manner  Intetrested  in  the 
controyersy,  except  to  pay  the  notes  to  the 
proper  parties,  and  for  bis  own  protection. 

[1,  2}  We  have  set  out  the  averments  of 
the  petition  very  folly,  because  it  is  earnestly 
insisted  by  appellant's  counsel  that  the 
pleading  stated  no  cause  of  action,  and  that 
the  court  should  have  sustained  a  general 
demurrer.  Wo  have  no  doubt  that  the  peti- 
tion stated  a  a;ood  case  for  interpleader, 
which  Is  an  equitable  remedy  and  favored 
wbererer  a  del)tor  or  bailee  of  property  has 
a  reasonable  doubt  as  to  the  true  owner  of 
the  fund.  As  against  a  general  demurrer, 
certainly  the  pleading  embraced  all  the  ele- 
meiits  necessary  to  require  or  Justify  an  In- 
terpleader, and  the  averments  placed  appellee 
in  the  real  relation  of  a  stak^older  between 
conflicting  claimants.  The  remedy  Invoked 
was  appropriate,  if  not  necessary  to  the  full 
protection  of  appellee's  title.  Without  fur- 
ther disctission,  we  refer  to  the  following 
authorities,  which  are  believed  to  sustain  our 
holding:  Nixon  v.  New  York  Life  Ina  Co.. 
100  Tex.  230,  98  S.  W.  380,  99  S.  W.  403 ;  Bell- 
harz  v.  lUingsworth,  62  Tex.  Civ.  App.  647. 
132  S.  AV.  106;  Tulkrabeck  v.  Griflith,  179 
S.  W.  282 ;  McAllen  v.  Brownsville  Masonic 
Temple,  201  S.  W.  660;  Zachary  v.  Gregory, 
32  Tex.  452 ;  Bolln  v.  St  L.  S.  W.  Ry.  Co., 
61  S.  W.  444;  Williams  v.  Wright,  20  Tex. 
500;  Pomeroy's  Equity,  §  1328;  Joyce  on 
Injunctions,  |  564 ;  Stevens  v.  Germanin  Life 
Ins.  Co.,  26  Tex.  Civ.  App.  156,  62  S.  W.  824. 

For  the  reasons  indicated,  we  overrule 
the  assignment  and  propositions  thereunder 
complaining  of  the  trial  court's  action  in 
overmllng  the  general  demurrer. 

[3]  There  are  also  several  assignments 
complaining  of  the  findings  of  fact  by  the 
trial  court.  It  Is  not  thought  necessary  to 
prolong  this  opinion  by  .setting  out  these 
findings  In  detail.    They  sobstantially  sus- 


Digitized  by 


Ljoogle 


J 


260 


235  SOUTHWESTERN  RBPORTEB 


(Ttex. 


tain  the  material  arenneiits  of  the  petition, 
and  we  believe  there  was  sufficient  evidence 
to  sustain  them.  T7pon  this  hyx>otheslB,  of 
course,  we  would  not  be  authorized  to  dis- 
turb the  conclusions  of  the  trial  court  on  the 
facts.  Jordan  V.  Brophy,  41  Tex.  283 ;  Blair 
T.  Paggi,  219  S.  W.  287;  Oil  Lease  &  Royalty 
Syndicate  v.  Beeler,  217  S.  W.  1054;  Smith 
V.  Cobum,  222  S.  W.  344. 

The  testimony  of  Will  G.  Barber,  Esq., 
who  was  the  agent  and  financial  representa- 
tive of  Xioula  and  Henry  Simon,  and  who 
also  acted  as  legal  adviser  to  Mrs.  Louisa 
Simon,  shows  that  he  was  acquainted  with 
the  transaction  at  the  time  Joe  Craze  puiv 
chased  the  property,  and  later  represented 
Henry  Simon  and  Louisa  Simon  when  they 
purchased  from  Cruze,  Mr.  Barber  represent- 
ed Craze  in  the  making  of  the  escrow  agree- 
ment with  Mrs.  Williams.  His  testimony 
shows  that  appellee  was  ready,  willing,  and 
able  to  pay  the  money,  and  that  he,  as 
agent  for  appellee.  In  September,  1919,  en- 
deavored to  get  a  release  from  Mrs.  Williams 
and  from  Mr.  Davis,  who  he  understood  was 
then  the  administrator  of  the  estate  of  H.  G. 
Williams,  that  he  discussed  the  matter  with 
Mr.  Davis,  who  was  a  party  to  cause  No. 
2465,  but  that  he  refused  to  sign  a  release 
unless  he  was  paid  the  money.  It  is  contend- 
ed by  appellant  that  Davis  had  already  been 
discharged  as  administrator,  and  this  seems 
to  be  true.  However,  Mr.  Barber  testified 
that  he  did  not  know  this  fact,  and  that 
Davis  did  not  so  inform  him  when  he  dis- 
cussed the  matter  of  a  release. 

The  testimony  of  Mr.  Barber  further 
shows  that  his  only  object  In  having  the  suit 
Instituted  for  Mr.  and  Mrs.  Simon  was 
shown  in  a  letter  to  appellant,  dated  Septem- 
ber 15,  1919,  in  which  he  stated  that  he  de- 
sired to  secure  a  full  and  adequate  release 
from  the  lien,  and  that  Mr.  and  Mrs.  Simon 
desired  to  pay  the  money  and  stop  Interest. 
He  suggested  to  appellant  that  she  advise 
with  her  attorney,  and  get  the  matter  In 
proper  condition ;  otherwise  he  would  tender 
the  money  into  court  and  make  her  and  the 
administrator  of  H.  G.  Williams  parties,  and 
let  the  court  determine  the  ownership  of  the 
fund.  The  suit  was  not  filed  until  Febraary 
11,  1920. 

Be  also  testified  that  he  had  written  ap- 
pellant September  20,  1919,  and  had  dis- 
cussed the  matter  with  Mr.  Davis,  adminis- 
trator of  H.  G.  Williams,  who,  under  the 
advice  of  his  attoraey,  refused  to  sign  a 
release  unless  the  notes  were  paid  to  him, 
and  that  appellant  refused  to  permit  the 
payment  of  the  notes  to  the  administrator. 
Mr.  Barber  handled  all  these  negotiations, 
and  testified  positively  that  appellee  had  no 
preference  as  to  whom  the  notes  were  to  be 
paid,  and  that  the  sole  object  of  the  suit 
was  to  protect  appellee  from  double  payment, 
and  to  procure  a  proper  release  of  the  lien. 


He  further  testified  that  the  plalntUf,  Jim 
WOliams,  in  cause  No.  2466,  had  attempted 
to  employ  him  as  an  attorney  to  bring  suit 
against  appellant,  Mrs.  Lizzie  E.  WilUams. 
for  certain  property  then  claimed  by  ber, 
which  involved  the  notes  in  this  suit  His 
testimony  Is  that  Jim  WiUlams  had  written 
him  letters,  both  before  and  after  the  filing 
of  cause  No.  2465,  seeking  to  employ  him  to 
recover  an  Interest  In  the  notes.  As  late  as 
1919,  when  cause  No.  2466  was  being  tried, 
he  sought  to  get  Barber  to  help  in  the  salt, 
and  never  notified  him  that  he  had  at>an- 
doned  suit  upon  the  n6tes;  Qiat  it  waa  his 
understanding  that  the  heirs  were  stlU  claim- 
ing an  Interest  in  the  notes,  and  had  never 
abandoned  sncb  claim.  That,  when  Grose 
wanted  to  pay  the  notes,  he  required  tlie 
contract  or  escrow  agreement  with  Mra. 
Williams  before  he  would  permit  him  to  <pay 
the  money  on  the  note  then  due,  because  be 
thought  it  was  necessary  to  his  protectiMi. 
and  that  he  bad  not  cbanged  his  view 
about  it. 

In  addition  to  the  testimony  of  Mr.  Bar- 
ber, Mr.  Cape,  attorney  for  appellee,  testified 
that  he  had  made  an  examination  of  the  index 
to  the  minutes  of  the  district  court  of  Hays 
county,  espedally  as  to  orders  entered  in 
cause  No.  2466,  and  that  no  order  appears 
therein  tn  any  manner  mentioning  the  notes 
in  controversy,  nor  in  any  manner  disposing 
of  the  same.  These  notes  were  speciflcally 
mentioned  in  the  first  amended  petition  of  the 
plaintiff  Jim  Williams,  and  were  claimed  by 
him  as  an  heir  of  H.  G.  Williams.  The  other 
children  and  heirs  of  H.  O.  Williams  adopt- 
ed his  pleadings  in  cause  No.  2465,  with  the 
exception  of  the  defendant  Mrs.  Uzzie  E. 
Williams,  and  the  administrator,  Mr.  Davis. 
It  was  conceded  that,  wbUe  the  case  was 
tried  in  1919,  a  new  trial  was  ordered,  and 
the  case  was  pending  at  the  time  this  suit 
was  decided. 

Appellant's  counsel  vigorously  contends 
that,  notwithstanding  the  pendency  of  cause 
No.  2466,  and  the  specific  claim  to  the  notes 
in  controversy  under  the  original  pleadings, 
the  petition  was  thereafter  amended  several 
times,  and  that  aU  dalm  to  the  notes  was 
abandoned,  because  they  were  not  mentioned 
in  the  amended  pleadings.  It  must  be  borne 
in  mind,  however,  that  this  suit  was  really  a 
partition  suit,  to  which  appellee  was  not  a 
party,  and  there  was  never  any  specific 
abandonment  of  a  claim  to  the  notes.  Ibia 
result  is  only  claimed  by  Inference  from  the 
failure  to  mention  such  notes  In  the  later 
pleadings.  It  Is  not  shown  that  the  heirs  of 
H.  G.  Williams  disclaimed  any  interest  In  or 
title  to  the  notes  when  cause  No.  2465  was 
tried. '  The  record  is  silent  upon  this  point. 
However,  in  the  amended  pedtions  it  Is 
shown  that  each  contained  this  allegation: 

"Plaintiff  would  respectfully  show  that  H.  6. 
Williams   died  intestate   on   the  26tli  day   of 
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July,  1014,  leaving  a  valnable  estate,  consiatinK 
of  land  and  penonal  propertj." 

It  was  also  alleged  In  the  amended  plead- 
ings that  Lizzie  Ej.  Williams  owns  no  interest 
in  the  estate  of  H.  G.  WilUamB,  deceased,  and 
in  each  it  is  alleged  that  prior  to  the  year 
1912,  and  np  to  the  time  of  his  death  in  1914, 
H.  O.  WUllams  was  in  feeble  health  and  over 
70  years  of  age  in  1912,  that  he  was  weak  in 
body  and  mind,  and  that  Mrs.  Lizzie  B.  Wil- 
liams was  a  woman  of  strong  intellect,  keen 
business  Judgment,  and  dominating  influence, 
and  in  fact  dominated  him  In  business  mat- 
ters; and  It  was  alleged  that  Mrs.  WUllams 
procured  the  deed  to  her  to  the  property 
out  of  the  sale  of  which  the  notes  in  contro- 
versy arose  by  fraud  and  undue  Influence, 
and  a  trust  was  claimed  therein.  We  think, 
by  Implication  at  least,  this  would  include 
the  transfer  of  the  notes  involved  in  this 
suit 

[4]  In  view  of  the  testimony  and  the 
pleadings  recited  above,  we  think  ^he  trial 
court  was  justified  in  concluding  that  appel- 
lee had  reasonable  grounds  for  apprehension 
that  the  heirs  of  H.  G.  Williams,  other  than 
appellant,  were  claiming  the  title  to  or  some 
Interest  in  the  notes,  and  that  appellee  had 
a  reasonable  doubt  as  to  who  was  entitled  to 
the  money,  and  that  the  Interpleader  suit 
was  instituted  In  good  faith. 

Without  further  discussion  of  the  findings 
of  fact,  we  have  concluded  that  all  the  ma- 
terial findings  necessary  to  support  the  Judg- 
ment are  sustained  by  evidence,  and  the  as- 
signmentB  attacking  the  same  are  overruled. 

There  are  also  some  assignments  complain- 
ing of  the  court's  conclusions  of  law,  which, 
after  due  consideration,  we  have  concluded 
to  overrule. 

[S,  6]  Appellant  vigorously  assails  the 
Judgment  of  the  trial  court  in  awarding  at- 
torney's fees  to  appellee,  and  also  the  fee 
of  the  guardians  ad  litem  and  attorneys  for 
nonresident  minors,  especially  because  the 
suit  was  unnecessary,  in  that  the  plaintiff 
had  a  complete  remedy  at  law.  The  trial 
court  has  found  otherwise,  and,  as  we  think, 
the  conclusion  is  sustained  by  the  evidence. 
That  such  fees  are  recoverable  in  an  inter- 
pleader suit,  payable,  at  least  primarily,  out 
of  the  fund,  is  sustained  by  the  following 
authorities:  Nixon  .v.  N.  Y.  Life  Ins.  Co., 
100  Tex.  250,  iB8  S.  W.  380,  99  S.  W.  403; 
Bolln  y.  St  L.  8.  W.  Ry.  Co.,  61  S.  W.  444; 
Stevens  v.  Germania  life  Ins.  Co.,  26  Tex. 
Civ.  App.  166.  62  S.  W.  824. 

[7]  We  are  not  called  upon  to  pass  upon 
the  question  whether  in  this  suit  appellant 
would  have  been  entitled  to  Judgment  over 
against  the  other  defendants  for  the  amount 
of  the  attorney's  fees  ordered  by  the  court 
to' be  paid  out  of  the  fund,  and  we  do  not 
decide  that  question.  It  is  not  shown  that 
appellant  asked  and  was  denied  this  relief, 


and  we  do  not  understand  any  of  the  assign- 
ments to  substantially  raise  this  point,  al- 
though some  of  the  propositions  thereunder 
state  the  abstract  rules  of  law.  The  court 
having  concluded  that  the  Interpleader  suit 
was  properly  brought  and  necessary  for  the 
protection  of  appellee,  and  that  the  debt 
was  legally  due  to  appellant.  It  would  seem 
that  it  was  Impliedly  found,  as  well  as  Indi- 
cated by  the  evidence,  that  the  heirs  of  H.  O. 
Williams  were  at  fiinlt  and  responsible  for 
the  interpleader.  Perhaps  appellant  would 
have  been  entitled  to  have  the  attorney's  fees 
and  costs  taxed  against  them,  although  pri- 
marily ordered  paid  out  of  the  fund.  There 
beUig  nothing  in  the  assignmente  to  show 
that  appellant  aougiht  this  relief  and  was  de- 
nied the  same,  we  decline  to  pass  upon  the 
question. 

[Sj  There  is  an  assignment,  the  ninth, 
which  complains  of  the  action  of  the  trial 
court  in  charging  appellant  with  the  expense 
of  making  a  certifled  copy  of  the  decree,  and 
for  the  costs  of  recording  the  same.  This 
assignment  we  feel  constrained  to  sustain,  as 
we  are  unable  to  perceive  any  legal  or  equi- 
table reason  for  charging  such  costs  to  ap- 
pellant. If  appellee  desired  to  have  a  certi- 
fied copy  of  the  decree  recorded  In  the  coun- 
ty clerk's  office  as  a  muniment  of  title,  or  for 
apy  other  purpose,  he  was,  of  course,  free  to 
do  so,  but  certainly  the  cost  thereof  should 
not  be  charged  to  appellant.  Therefore  this 
Item  of  recovery  will  be  stricken  from  the 
Judgment 

All  other  assignmenta  have  been  given 
careful  consideration  and  are  overruled. 
The  recovery  for  the  cost  of  the  certified  copy 
and  recording  the  decree  is  eliminated  from 
the  Judgment,  and  in  all  other  respecta  the 
Judgment  is  aflSrmed.  The  costo  of  this  ap- 
peal will  be  taxed  against  appellee. 

Reformed  and  affirmed. 

Ob  Rehearing. 

While  we  have  concluded  to  overrule  ap- 
pellant's motion  for  rehearing,  we  have  de- 
cided to  grant  the  request  for  additional 
findings  of  fact;  and  we  will  briefly  Indi- 
cate our  conclusions  upon  certain  questions 
raised  in  the  motion. 

[I]  1.  It  l8  earnestly  insisted  that  the  gen- 
eral demurrer  should  have  been  sustained, 
because  the  pleadings  of  appellee  showed  that 
there  was  then  pending  in  the  district  court 
of  Hays  county  a  suit  between  the  parties 
defendant  In  the  present  case^  Involving  title 
to  the  notes  in  controversy.  We  think  it  is 
sufficient  reply  to  say  that  the  former  suit 
was  one  Involving  several  distinct  and  en- 
tirely ind^)endent  issues  from  the  title  to 
the  notes.  Appellee  was  not  a  party  to  that 
suit,  and  we  do  not  think  he  was  required  to 
Intervene  therein  and  turn  the  case  into  one 
of  interpleader  as  to  the  notes;  nor  was  he 
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required  to  await  the  determination  of  the 
coiuplioated  and  numerous  issues  of  that  suit 
before  having  the  right  to  pay  the  fund  Into 
the  registry  of  the  court  to  be  paid  to  the 
parties  entitled  thereto,  and  further  to  have 
a  release  of  the  vendor's  lien  by  decree  of 
court 

[10]  2.  It  is  also  urged  that  appellee  plead- 
ed a  contract  with  appellant,  placing  the 
notes  In  escrow  In  a  bank,  and  requiring  in- 
demnity from  ai^ellant  should  he  pay  the 
notes,  and  that  this  gave  him  full  protection 
and  no  interpleader  was  necessary.  This  po- 
sition Is  in  strildng  contrast  to  the  claim  of 
appellant  throughout  to  the  effect  that  the  al- 
leged contract  was  not  available  to  appellee, 
was  without  consideration,  and  was  functus 
offlcio.  Also  It  may  be  added  that  the  record 
shows  that  appellant  herself  had  ignored  the 
contract  and  had  brought  suit  In  Travis 
county  upon  the  notes.  Giving  the  contract 
its  utmost  effect,  however,  It  was  nothing 
more  than  a  contract  protection  to  appellee, 
the  benefits  of  which  he  might  waive,  and 
have  the  issue  of  title  to  the  money  tried  in 
court  between  the  conflicting  claimants,  and 
obtain  by  decree  the  release  of  the  vendor's 
lien. 

[11,12]  3.  It  is  also  asserted  that  the  In- 
terpleader could  not  be  maintained,  because 
a  plaintiff  must  be  In.  tlie  attitude  of  an  en- 
tirely disinterested  stakeholder,  and  that  ap^ 
pellee's  pleadings  showed  he  was  not  such, 
because  of  entering  into  the  contract  re- 
ferred to,  and  also  because  he  had  paid  ap- 
pellant the  past-due  Interest  to  September 
1,  1920,  and  that  part  of  the  principal  had 
previously  been  paid  to  appellant.  This 
proposition  presents  the  anomaly  of  appel- 
lant's claiming  that  appellee  may  not  main- 
tain his  suit  because  be  is  over  partial  and 
favorable  to  appellant  herself.  We  do  not 
think  It  lies  in  the  mouth  of  appellant  to 
make  such  claim;  but.  In  addition,  these 
facts  do  not  show  that  appellee  is  not  In 
substance  a  stakeholder.  He  has  tendered 
Into  court  all  the  unpaid  principal  and  inter- 
est, which  is  all  that  is  left  of  the  fund  in 
controversy. 

[13-16]  4.  There  is  the  further  claim  that 
the  court  erred  in  affirming  the  judgment, 
because  It  afBrmatlvely  appears  from  the 
record  that  the  trial  court  had  no  Jurisdic- 
tion over  two  of  the  minor  defendants  who 
resided  in  New  Mexico,  and  were  cited  by 
publication.  The  trial  court  appointed  at- 
torneys to  act  as  attorneys  and  guardians 
ad  litem  for  such  minor  defendants.  This 
question  was  not  raised  below  by  appellant, 
nor  hare  such  minor  defendants  appeared  by 
guardian  and  raised  any  such  question.  The 
appellee  appears  to  be  satisfied  with  his 
judgment,  whether  jurisdiction  was  acquired 
over  such  defendants  or  not.  We  hold  that 
the  minor   defendants  were  not  necessary 


parties,  and  that  in  the  drcumstanoes  of  tbia 
case  appellant  cannot  raise  this  question  for 
the  first  time  on  appeal,  Inasmuch  as  the 
failure  of  service  by  publication  to  bind  such 
minors,  if  It  did  so  fail,  would  not  affect 
the  jurisdiction  of  the  trial  court  as  to  the 
rest  of  the  parties  and  the  subjeCt-matter. 
Appellant  has  a  judgment  for  the  oitlre 
fund,  and  we  do  not  see  how  any  material  in- 
jury could  be  claimed  by  her  in  the  matter 
of  a  possibly  void  judgment  as  to  certain  de- 
fendants, of  whicii  they  do  not  complain. 

[1 6, 1 7]  Furthermore,  we  think  this  case. 
In  so  far  as  it  involved  a  judgment  cancel- 
ing and  releasing  the  vendor's  lien  on  land 
situated  within  this  state,  was  an  action  in 
rem.  If  this  be  true,  the  rule  contended  for 
by  appellee  does  not  apijly.  In  so  far  as 
the  suit  took  on  the  nature  of  an  action  in 
personam,  if  it  should  be  held  that  such  mi- 
nors were  not  in  court  for  that  purpose,  it 
cannot  avail  appellant  on  this  appeal,  and  in 
no  wise  affected  the  Jurisdiction  of  the  court 
to  render  judgment  as  between  the  other  par- 
ties to  the  suit  in  all  particulars.  It  follows 
that  there  was  also  no  error  in  the  order  of 
the  trial  court  allowing  attorney's  fees  to  the 
attorneys  and  guardians  ad  litem  of  the'non- 
resident  minors. 

At  the  request  of  appellant,  wennake  the 
following  additional  findings  of  fact: 

It  is  not  necessary  for  us  to  find  the  effect 
of  the  pleadings  of  appellee  in  relation  to 
the  contract  pleaded  and  the  filing  and  pen- 
dency of  the  suit  in  cause  No.  2465,  because 
these  pleadings  are  In  the  record  and  speak 
for  themselves.  The  same  may  be  said  of  the 
request  to  file  findings  with  respect  to  the 
dates  of  filing  cause  No.  2465  and  certain 
amended  pleadings  in  the  present  suit,  and  as 
to  the  defendants  named  In  these  suits  and 
their  residences.  These  are  matters  appar- 
ent of  record  and  need  no  such  finding.'  How- 
ever, in  deference  to  the  request  of  appel- 
lant, we  do  make  the  following  findings: 

This  case  was  tried  in  the  court  below  Oc- 
tober 8,  1920.  At  the  trial  of  this  suit  it 
was  agreed  by  all  parties  that  all  the  defend- 
ants in  cause  No.  2465  pending  on  the  docket 
of  the  district  court  of  Hays  county,  styled 
Jim  Williams  v.  Lizzie  E.  Williams  et  al., 
have  referred  to,  adopted,  and  claimed  as 
their  own  the  pleadings  of  plaintiff  In  that 
cause  with  the  exception  of  the  defendant 
Lizzie  E.  Williams  and  the  defendant  T.  H. 
Davis,  and  that  they  sought  the  same  relief 
as  is  sought  by  the  plaintiff  therein,  and 
have  joined  with  plaintiff  in  his  prayer  in  his 
various  i)lcadings  on  file  in  said  cause. 

With  reference  to  the  Jim  Williams  suit 
No.  2465  and  the  contract  made  between  ap- 
pellant and  Joe  Cruze  the  trial  court  found 
as  follows: 

"The  court  further  finds  that  while  Joe  Onize 
was  the  owner  of  the  real  property  above  men- 
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tioned,  upon  which  said  eight  notes  constitute 
a  lien,  there  was  instituted  in  the  district 
court  of  Hays  county,  Tex.,  in  cause  No.  2465 
on  the  do^et  of  said  court,  on  July  81,  1914, 
a  suit  by  Jim  TViUiams,  who  is  one  of  the  de- 
fendants in  this  case,  but  who  was  the  plain- 
tiff in  that  cause,  against  the  said  lizzie  B. 
Williams,  defendant  in  this  case,  and  against 
an  other  persons  who  are  named  as  defendants 
in  this  case,  as  defendants  therein,  wherein  the 
said  Jim  Williams,  as  plaintiff,  and  a  son  and 
heir  at  law  of  H.  G.  Williams,  deceased,  assert- 
ed and  claimed  the  eight  notes  hereinbefore 
mentioned  as  belonging  to  the  said  plaintiff 
Jim  Williams  and  the  codefendants  named  in 
said  suit,  with  the  exception  of  Liszie  B.  Wil- 
liams and  the  said  T.  H.  Darfs,  as  administra- 
tor; that  the  said  defendants, '  with  the  ex- 
ception of  the  said  Lizzie  E.  Williams  and  T. 
H.  Davis,  claimed  said  notes  as  their  sole  and 
separate  property,  and  asserted  that  they,  to- 
gether with  said  Jim  Williams,  owned  the  full 
fee-simple  title  thereto  as  against  the  defend- 
ant Lizzie  K.  Williams,  and  that  the  said  de- 
fendant Lizzie  B.  Williams  asserted  and  claim- 
ed the  fun  fee-simple  title  to  said  notes  aa 
against  the  plaintiff,  Jim  Williams,  and  all 
other  defendants,  in  said  canse  No.  2465. 

"That  said  suit  is  yet  pending  upon  the  dock- 
et of  the  district  court  of  Hays  county,  Tex., 
and  that  the  claim  of  said  plaintiff  and  defend- 
ant as  against  the  said  Lizzie  B.  Williams  to 
the  title  to  said  notes  yet  remains  undecided 
by.  a  Judgment  ol  this  court  and  undisposed  of; 
that  the  daim  of  the  said  Jim  Williams  and 
the  defendants  in  said  cause  No.  2465  to  said 
notes  has  never  been  by  said  plaintiff  or  either 
of  said  defendants  in  any  manner  abandoned, 
bnt  is  yet  asserted,  and  the  said  Jim  Wil- 
liams and  the  defendants  in  said  cause  No. 
2465  did  daim,  until  after  the  institution  of 
this  suit  by  the  plaintiff  herein  and  the  filing 
of  his  first  amended  original  petition  herein 
and  his  first  supplemental  petition  herein,  the 
full  title  to  said  notes  and  the  debt  and  liens 
evidenced  thereby;  that  the  defendant  Lizzie 
E.  Williams  during  all  of  that  time  claimed 
and  yet  claims  the  full  title  to  said  notes  and 
the  liens  securing  payment  thereof,  and  that 
the  claim  of  the  said  Jim  Williams  and  said 
defendants  and  the  claim  of  the  said  lizzie  B. 
Williams  are  conflicting. 

"That  after  the  institution  of  said  suit  on 
July  31,  1914,  in  said  cause  No.  2465,  and  for 
a  valuable  consideration,  the  said  Liszie  B. 
Williams  did  make  and  enter  into  a  certain 
contract  in  writing  with  the  said  Joe  Cruze, 
dated  September  1.  1914,  and  is  of  record  in 
volume  70,  at  page  582,  of  the  Deed  Becords  of 
Hays  County,  Tex.;  that  by  the  terms  of  said 
contract  said  lizsie  B.  WiUiams  and  the  said 
Joe  Cruze  agreed,  and  the  said  Lizzie  B.  Wil- 
liams did  bind  herself,  that  the  identical  notes 
described  in  the  plaintiff's  pleadings  herein  were 
to  be  placed  in  escrow  in  the  hands  of  the 
American  National  Bank  at  Austin,  Tex.,  to 
be  by  said  bank  held  until  such  time  as  said 
cause  No.  2465  pending  in  the  district  court 
of  Hays  county,  Tex.,  wherein  Jim  Williams 
was  plaintiff  and  the  said  lizzie  B.  Williams 
and  others  were  defendants,  was  either  set- 
tled or  disposed   of,  or  until  said   court  did 


order  said  notes  turned  over  to  the  said  lizzie 
E.  Williams  or  some  other  person. 

"That  said  contract  is  binding  upon  the  said 
lizzie  B.  Williams,  and  the  said  Henry  Simon 
is  entitled  to  all  of  the  rights  and  privileges 
which  would  exist  in  favor  of  the  said  Joe 
Cruze  thereunder. 

"That  said  cause  No.  2465  has  never  been 
settled  nor  disposed  of,  and  that  said  court  has 
never  ordered  said  notes  turned  over  or  de- 
livered to  the  said  Lizzie  B.  Williams  or  to 
any  other  person,  and  has  never  adjudged  the 
interest  of  the  said  Lizzie  B.  Williams  or  any 
other  person  therein  prior  to  the  institution  of 
this  suit. 

"That  by  the  terms  of  said  agreement  and 
contract  the  said  Joe  Gruce  and  this  plaintiff 
were  not  compelled  to  pay  said  notes,  or  ei- 
ther of  them,  or  any  part  of  them,  until  said 
suit  of  the  said  Jim  Williams  was  either  set- 
tled or  determined,  and  that  said  suit  has 
never  yet  been  settled  or  determined. 

"That  said  bank  was  authorized  by  siud 
agreement  to  deliver  said  notes,  in  case  of 
protracted  litigation,  to  Mrs.  lizzie  B.  Wil- 
liams, upon  satisfactory  security  being  given 
by  her  to  the  said  Joe  Cruze,  or  those  holding 
under  him,  and  in  this  case  to  the  plaintiff 
Henry  Simon,  indemnifying  said  Cruze  and 
Simon  against  any  liability  on  said  notes  in 
case  of  the  payment  of  same  or  any  part  there- 
of by  them  or  either  of  them. 

."That  neither  Joe  Cruze  nor  appellee  have 
ever  waived  any  of  their  rights  under  said 
contract,  and  that  the  said  Henry  Simon  is 
entitled  to  all  of  the  terms  and  provisions  of 
said  contract  as  they  existed  in  favor  of  the 
said  Joe  Cruze. 

"That  said  contract  is  in  all  things  binding 
upon  the  said  Lizzie  B.  Williams,  defendant 
herein,  that  the  same  has  never  been  in  any 
manner  modified  or  changed,  and  that  the  plain- 
tiff herein  has  since  the  purchase  of  the  prop- 
erty by  him,  and  that  his  predecessors  in  title 
since  the  execution  and  delivery  of  said  con- 
tract have  at  all  times,  relied  upon  said  con- 
tract and  agreement,  and  are  entitled  to  rely 
upon  same,  and  that  such  contract  and  agree- 
ment is  yet  in  full  force  and  effect." 


In  his  petition  appelleie  alleged  that  bo 
paid  to  appellant  all  the  interest  accrued  on 
the  notes  In  suit  up  to  S^tember  1,  1920. 
The  trial  court  ;found  as  a  fact  that  he  had 
paid  all  interest  accrued  thereon  to  that 
date.  The  trial  court  also  found  as  a  fact 
that  Joe  Cruze  executed  and  delivered  to  Liz- 
zie B.  Williams  and  H.  G.  Williams,  twelve 
promissory  notes  for  the  sum  of  $1,000  each, 
payable  to  their  order,  on  or  before  one  to 
12  years  from  their  date,  dated  June  23, 
1914,  In  part  payment  of  the  purchase  money 
for  the  land  described  In  the  petition,  deeded 
by  them  to  said  Cruze  on  the  last-named 
date,  bearing  6  per  cent.  Interest,  payable 
annually;  that  said  property  was  thereafter 
conveyed  to  appellee  as  alleged  by  him,  who 
assumed  the  payment  of  the  notes  In  suit. 
The  trial  court  further  found  as  a  fact  that 
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appellee  offered  and  tendered  payment  of  the 
full  principal  and  Interest  due  on  said  notes 
into  the  registry  of  the  court,  and  that  he 
had  paid  all  Interest  due  on  them  to  Septem- 
ber 1,  1820.  He  further  found  that  at  the 
date  of  the  trial  there  was  due  on  said  notes 
the  sum  of  $8,054.67,  which  sum  waa  paid 
into  the  registry  of  the  court 

The  trial  court  farther  found  as  a  fact 
that  in  cause  No.  2465  Jim  Williams  in  his 
original  petition  filed  in  said  cause  asserted 
that  the  said  Jim  Williams  and  the  defend- 
ants In  that  suit,  with  the  exception  of  appel- 
lant and  T.  H.  Davis,  by  virtue  of  being  the 
heirs  at  law  of  H.  O.  Williams,  deceased, 
were  the  owners  of  the  land  and  personal 
property  therein  described,  including  the 
notes  involved  in  this  suit,  and  that  all  the 
defendants  In  said  cause,  except  appellant 
and  T.  H.  Davis,  adopted  the  pleadings  of  the 
said  Jim  Williams  and  joined  with  him  in 
the  prayer  for  the  relief  sought  by  him,  In- 
cluding a  judgment  for  the  notes.  And  that 
Jim  Williams  and  all  the  other  defendants  in 
that  suit,  who  are  heirs  of  H.  O.  Williams, 
except  appellant,  claim  said  notes  as  their 
separate  property  and  estate,  and  appellant 
owns  no  interest  in  same,  and  that  they  are 
entitled  to  recover  the  same. 

There  was  no  guardian  ad  litem  appointed 
by  the  court  to  represent  the  defendant  Ce- 
celia Williams,  a  minor,  and  there  was  no 
answer  filed  for  her.  N.  A.  Rector  filed  « 
waiver  of  the  Issuance  and  service  of  cita- 
tion upon  her  and  entered  an  appearance  at 
the  September  term,  1920.  The  trial  judge 
made  and  entered  of  record  in  this  cause  the 
following  order  appointing  Saunders  &  Whip- 
ple, as  attorneys  and  guardian  ad  litem  for 
the  minor  defendants,  Edgar  and  Clara  Wil- 
liams, viz.: 

"On  this  the  8th  day  of  October  1920,  in  open 
court,  at  a  regular  term  thereof,  and  as  pro- 
vided by  law,  it  was  made  known  and  appeared 
to  the  .court,  upon  satiBfactory  proof,  that  the 
defendants  Edgar  Williams  and  Clara  Williams, 
minors,  have  been  duly  dted  of  the  time  and 
place  and  in  the  manner  required  by  law  to 
appear  and  answer  herein,  such  citation  hav- 
ing been  made  by  publication,  and,  neither  of 
said  defendants  having  appeared  in  perRon  and 
answered  herein,  the  court  thereupon  did  con- 
stitute and  appoint  and  does  here  constitute 
and  appoint  Thos  J.  Saunders  and  Lester  S. 
Whipple,  composing  the  firm  of  Saunders  & 
Whipple,  attorneys  at  law  and  members  of  the 
bar  of  this  court,  as  the  attorneys  and  gnard- 
iang  ad  litem  for  said  minor  defendants  Edgar 
Williams  and  Clara  Williams.  It  is  therefore ' 
and  accordingly  by  the  court  ordered,  adjudged, 
and  decreed  that  said  attorneys  be,  and  they 
are  hereby,  appointed,  and  it  is  made  their 
duty  to  appear  and  represent  the  interests  of 
the  defendants  Clara  Williams  and  Edgar  Wil' 
liama  herein  in  all  things." 

Motion  for  rehearing  is  overruled. 


CAYLOR  V.  NUNN.     (No.  1848.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Nov.  9,  1921.     Rehearing  Denied 

Dec  14.  1921.) 

1.  Libel  and  slander  «=s>42(l),  48(1)— Report 
of  Judicial  proceedings  not  privileged  unless 
true. 

Under  Rev.  St  art  5597,  providing  that  a 
fair,  true,  and  impartial  account  of  the  pro- 
ceedings in  a  court  of  justice  or  other  official 
proceedings  and  reasonable  and  fair  comment 
or  criticism  on  matters  of  public  concern  are 
privileged,  a  newqiaper  account  of  contempt 
proceedings  was  not  privileged  unless  true. 

2.  Libel  and  slander  <g=942(l)— Publloatiou  of 
allegations  of  petition  In  connection  with 
granting  of  preliminary  Injunction  privileged. 

While  a  publication  of  the  allegations  of  a 
petition  charging  fraud  before  any  action  of 
the  court  thereon  would  not  have  been  privi- 
leged, the  granting  of  a  preliminary  injunction 
was  such  a  court  proceeding  as  authorized  the 
publication  of  such  fact  and  a  statement  in 
connection  therewith  of  the  allegations  of  the 
petition. 

3.  Libel  and  slander  «=>42(  I )— Newspaper  ac- 
count of  contempt  proceedings  held  privileged, 
though  Inaccurately  Including  a  party  In  those 
charged  with  fraud. 

Where  L.  and  W.  were  enjoined  from  sell- 
ing a  store,  but  sold  it  to  C,  who,  with  the 
others,  was  convicted  of  contempt  a  news- 
paper article,  which  after  naming  all  three  par- 
ties stated  that  the  conviction  was  the  culmina- 
tion of  a  swindle  alleged  to  have  been  per- 
petrated by  "defendants,"  but  following  this  by 
a  particular  statement  of  facts  from  which  it 
appeared  that  W.  alone  was  charged  with  per- 
petrating the  fraud,  was  true,  fair,  and  im- 
partial, and  privileged  under  Rev.  St.  art. 
0607;  the  inclusion  of  C.  in  the  "defendants" 
charged  with  the  swindling  being  a  mere  in- 
accuracy of  statement. 

4.  Libel  and  slander  «=9l23(8)— Question  of 
privilege  as  dependent  on  meaning  of  unam- 
Mguotts  language  Is  question  for  court. 

In  an  action  for  libel,  the  question  of  the 
meaning  of  the  language  used  is  in  the  first  in- 
stance for  the  court  and  if  such  a  meaning 
is  not  ambiguous,  it  is  the  duty  of  the  court 
to  decide  whether  it  was  privileged. 

5.  Libel  and  slander  «=»! 23(8)— Question  of 
privilege  for  Jury  when  language  ambiguous. 

In  an  action  for  libel  if  the  meaning  of  the 
language  used  and  claimed  to  be  privileged  is 
ambiguous,  the  proper  practice  is  to  submit  the 
question  of  its  meaning  to  the  Jury. 

Appeal  from  District  (Tourt,  HemphlU 
County;  W.  R.  Ewing,  Judge. 

Action  by  George  F.  Caylor  against  J.  E. 
Nunn.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  H.  Russell,  of  Hereford,  and  Hoover, 
Hoover  &  Willis,  of  Canadian,  for  appellant 
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KlmbroQgb  &  Elmbrongh  and  Underwood 
&  Jackson,  all  of  Amarlllo,  and  Sanders  & 
Jennings  and  J.  B.  Ritchie,  all  of  Canadian, 
for  appellee. 

BOXCE,  J.  Appellant,  Geo.  F.  Caylor, 
brought  this  snlt  against  defendant,  J.  E. 
Nunn,  as  proprietor  of  the  Amarlllo  Daily 
News  and  the  Dally  Panhandle,  newspapers 
pubUshed  at  Amarlllo,  Tex.,  to  recover  dam- 
ages on  account  of  certain  alleged  libelous 
matter  published  in  said  papers  concerning 
the  plaintiff.  On  the  trial  the  court,  upon 
conclusion  of  the  evidence,  gave  a  peremp- 
tory instruction  for  the  defendant,  and  the 
plaintiff  appeals. 

The  publication  referred  to  was  a  report 
of  contempt  proceedings,  and  comment  there- 
on, against  A  F.  Luse  and  Geo.  F.  Caylor, 
for  violation  of  an  Injunction  issued  in  a  suit 
In  which  S.  B.  Christian  was  plaintiff  and 
A.  F.  Luse  and  W.  L.  Watson  were  defend- 
ants. A  clear  understanding  of  the  case  will 
be  obtained  from  a  statement  of  the  actual 
facts  as  to  the  injunction  snlt  and  contempt 
jnroceedings  growing  out  of  it,  followed  by 
copies  of  the  alleged  libelous  reports  of  these 
proceedings.  S.  B.  Christian  filed  a  suit  In 
the  district  court  of  Potter  county  against 
W.  Li.  Watson,  who  was  alleged  to  be  a 
resident  of  13  Paso  county,  and  A.  F.  Luse, 
alleged  to  be  in  Potter  county,  alleging  that 
on  November  27,  1918,  he  was  the  owner  of 
a  drug  store  In  Amarlllo,  Tex.,  and  at  such 
time  sold  and  delivered  said  property  to  Wat- 
son, receiving  in  exchange  therefor  certain 
notes  of  a  third  party,  secured  by  vendor's 
lien  on  land  in  Webb  county,  Tex. ;  that  the 
said  Watson,  in  order  to  induce  plaintiff  to 
accept  said  notes,  made  false  representations 
as  to  the  quality,  location,  condition,  and 
Talue  of  said  land;  that  A.  F.  Luse  was  a 
party  to  such  fraudul«it  representations, 
and  confirmed  them  by  statements  of  his 
own;  that  Watson  thereafter  made  a  simu- 
lated sale  to  Luse  for  the  purpose  of  enabling 
Luse  to  sell  said  property  to  an  innocent  pur- 
chaser; that  Watson  was  not  in  Amarlllo, 
but  Luse  was  his  agent,  and  was  in  Amarlllo 
in  iMSsesslon  of  said  drug  store,  and  that 
said  defendants  were  attempting  to  sell 
said  proi)erty  to  innocent  purchasers.  Plain- 
tiff toidered  the  notes  to  the  defendants, 
and  prayed  for  a  rescission  of  said  contract 
He  also  asked  for  an  Injunction,  restraining 
the  defendants  from  selling  said  property. 
A  preliminary  injunction  was  granted  on 
the  5th  day  of  December,  1918,  restrain- 
ing the  defendants,  Watson  and  Lose,  from 
"trading,  selling  or  disposing  of  said  prop- 
erty, or  offering  to  do  so."  On  December 
7,  1918,  Christian  filed  a  motion  to  have  A. 
F.  Luse  and  Oeo.  F.  Caylor  held  in  contempt 
of  court  for  violating  said  injunction,  alleg- 
ing that  the  said  A.  F.  Luse,  after  service 
of  the  writ  of  injunction  upon  htm,  had  pur- 
ported to  sell  said  property  to  Geo.  F.  Caylor, 


and  had  delivered  a  bill  of  sale  of  said  prop- 
erty to  him;  that  Caylor  knew  that  the  in- 
junction was  being  disobeyed  in  the  sale  of 
said  property  and  became  a  party  to  the  dis- 
obedience of  said  injunction  and  contempt  of 
court  involyed  therein.  Writs  of  attachment 
for  Luse  and  Caylor  were  issued  on  the  7tb 
day  of  December,  1918,  and  they  thereafter 
appeared  and  answered.  On  Deceml>er  11, 
1918,  the  court  entered  judgment  in  the  con- 
tempt proceeding.  In  such  judgment  the 
court  found  that  the  material  allegations  in 
the  moticm  for  contempt  were  true ;  that  the 
said  Luse  and  Oaylor  bad  violated  the  terms 
of  said  injunction,  in  that  Luse  had,  after 
the  service  of  the  writ  of  injunction,  sold 
said  property  to  Caylor,  and  that  Caylor  had 
at  such  time  knowledge  of  the  Issuance  and 
service  of  the  writ  on  Luse.  Each  of  said 
defendants  'were  accordingly  fined  the  sum 
of  $100,  and  committed  to  Imprisonment  in 
the  Potter  county  jail  for  two  days.  The  re- 
ports of  such  proceedings  complained  of  by 
the  plaintiff,  Caylor,  were  contained  in  the  is- 
sues of  the  Amarlllo  Dally  News  of  Decem- 
ber 8th  and  of  the  Amarlllo  Daily  News  and 
the  Daily  Panhandle  of  December  12th.  The 
publication  in  the  Amarlllo  Daily  News  of 
Decemtier  8th  is  as  follows : 

"Two  Men  will  be  Tried  on  Contempt  of 
Court  Charges. 

"A.  F.  Luse  and  Geo.  F.  Caylor  were  ar- 
rested at  the  Hotel  Amarlllo  yesterday  eve- 
ning on  a  charge  of  contempt  of  court  by  Wiley 
Pollard,  Tindersberiff  of  Potter  county,  arid  ar- 
raigned before  District  Judge  Henry  S.  Bishop, 
about  7:S0  p.  m.  The  case  was  continued 
until  Wednesday  of  this  week,  the  defendants 
giving  bond  for  their  appearance  were  rdeased. 

"About  two  weeks  ago  S.  B.  Christian  claims 
he  traded  his  drug  stock  on  East  Fifth  street 
of  this  city  to  W.  L.  Watson,  who  gave  EI 
Paso  as  his  former  residence.  Mr.  Watson,  it 
is  claimed  by  Mr.  Christian,  gave  him  some 
vendor's  lien  notes  in  exchange  for  his  stock 
and  upon  investigation,  he  asserts,  it  was 
found  the  vendor's  lien  notes  were  worthless 
to  Mr.  Christian.  Mr.  Watson  had  left  town 
and  A.  F.  Luse  appeared  upon  tlie  scene  and 
claimed  to  be  interested  in  the  deal  with  Mr. 
Watson.  This  Mr.  Christian  declares  he  never 
knew.  He  secured  an  injunction  against  Wat- 
son and  Luse,  making  any  disposal  of  the 
drugs.  After  the  injunction  had  been  obtained, 
Mr.  Luse  sold,  traded  or  exchanged  the  mer- 
chandise to  Geo.  F.  Caylor,  it  is  said.  A 
complaint  was  filed  and  arrests  soon  followed. 
The  contempt  of  court  cases  come  under  the 
Criminal  Code  and  will  be  further  tried  Wednes-  - 
day  of  tills  week.  A.  F.  Luse  and  Oeo.  F. 
Caylor  live  in  Hereford." 

The  publication  In  the  Amarlllo  Daily 
News  and  the  Daily  Panhandle  of  December 
12th,  is  as  follows: 

"Luse  and  Caylor  are  Fined— Given  Two  Days 
in  Prison. 

"The  contempt  of  court  cases  which  were 
continued    from    Saturday    of    last    week    to 
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WodnesdiiT  against  A.  F.  Luse,  Geo.  F.  Caylor 
and  W.  L.  Watson,  came  up  for  further  hear- 
ing yesterday,  with  the  result  that  the  defend- 
ants, A,  F.  Luse  and  Geo.  F.  Caylor,  were  fined 
the  sum  of  $100.00  each,  and  two  days'  im- 
prisonment in  the  Potter  county  jail.  The 
third  defendant,  W.  L.  Watson,  is  stiU  at  large. 

"The  arrest,  trial  and  conviction  of  I^use  and 
Caylor  is  the  culmination  of  a  swindle,  it  is 
alleged,  perpetrated  by  the  defendants  against 
S.  B.  Christian.  Mr.  Watson  resides  in  El 
Paso  and  several  weeks  ago  he  traded  Mr. 
Christian  some  vendor's  lien  notes  for  his 
drug  stock  on  Fourth  street.  A  short  time 
afterward  Mr.  Christian  discovered  that  the 
notes  were  worthless  or  was  so  advised  by  his 
attorney.  He  immediately  secured  an  injunc- 
tion restraining  any  disposition  being  made  of 
the  merchandise,  pending  a  civU  process.  Mr. 
Wilso,  it  is  said,  left  town  and  has  not  been 
.  found. 

"The  other  defendants  are  residents  of  Here- 
ford and  claim  an  interest  in  the  business  by 
virtue  derived  from  Watson  and  it  is  claimed 
they  violated  the  terms  of  the  injunction  and 
their  arrest  at  Amarillo  Hotel  Saturday  by 
Deputy  Sheriff  Wiley  Pollard,  followed.  As 
they  were  not  prepared  to  go  to  trial  Satur- 
day, the  case  was  continued  until  Wednesday." 

The  plaintiff's  petition,  under  appropriate 
allegations,  sought  recovery  of  damages  for 
the  publication  of  the  foregoing  articles.  The 
defendant  pleaded  that  the  publications  were 
prlTileged,  true,  and  made  without  malice. 
The  facts,  as  above  stated,  were  shown  on 
the  trial  of  the  case.  In  addition  the  plain- 
tiff offered  testimony  that  woald  exonerate 
him  from  any  charge  of  fraud  in  connection 
with  the  sale  of  the  drug  store  by  Christian 
to  Watson,  or  In  Caylor's  subsequent  dealing 
with  it.  The  oncontroverted  evidence  offered 
by  plaintiff  himself  negatives  any  actual 
malice  on  the  part  of  the  defendant,  or  his 
employees  responsible  for  the  publication. 

[1]  It  is  claimed  by  the  appellee  that  the 
publications  come  within  two  of  the  grounds 
of  privilege  named  in  article  5507,  R.  C.  S., 
to  wit: 

"1.  A  fair,  true  and  impartial  account  of 
the  proceedings  in  a  court  of  justice  •  •  • 
or  any  other  official  proceedings  authorized  by 
law  in  the  administration  of  the  law";  "4.  A 
reasonable  and  fair  comment  or  criticism  of 
the  official  acts  of  public  officials  and  of  other 
matters  of  public  concern  published  for  gen- 
eral information." 

There  being  no  actual  malice  shown,  it  is 
apparent  that  the  disposition  of  the  appeal 
dep«ids  on  a  finding  as  to  whether  the  pul>- 
lication  was  in  fact  privileged.  Article  5597, 
n.  C.  S.  The  appellee  further  contends  in 
this  connection  that,  as  the  publication  pur- 
ported to  be  a  report  of  the  proceedings  of  a 
court  and  comment  thereon,  they  are  there- 
fore privileged,  and  no  action  can  be  based 
thereon,  even  though  statements  made  there- 
in are  false,  unless  actual  malice  be  shown. 
This  proposition  "begs  the  question"  in  the 


premise  that  the  publications  were  privileg- 
ed. In  respect  to  the  first  ground  of  priv- 
ilege it  is  only  a  "fair,  true,  and  impartial" 
report  that  is  protected.  If  fulse  statements 
are  made  the  report  Is  not  true,  and  does  not 
come  wltliln  the  terms  of  the  ground  of  priv- 
ilege. Wortham  Carter  Pub.  Co.  v.  Little- 
page,  223  S.  W.  1013;  Newell  on  Defamation. 
Slander  and  Libel,  page  551  et  seq. ;  25  Cyc. 
408,  409;  American  Publlsliing  Co.  v.  Gam- 
ble, 115  Tenn.  663,  90  S.  W.  lOOD.  There  Is 
an  obvious  difference  between  the  rule  In  a 
claim  of  privilege  based  on  this  ground  and 
that -Of  the  character  claimed  In  such  cases 
as  I.  &  G.  N.  Ry.  Co.  v.  Bdmundson  (Com. 
App.)  222  S.  W.  181 ;  Foley  v.  McClaln,  231 
S.  W.  459,  and  other  authorities  relied  on 
by  appellee  to  sustain  this  proposition.  In 
those  cases  the  basis  of  the  ground  of  priv- 
ilege of  the  character  under  consideration 
was  "good  faith."  In  the  present  case  the 
truth  of  the  report  is  by  law  made  an  es- 
sential element  of  the  ground  of  privilege. 
Furthermore,  the  report  must  be  confined  to 
the  actual  proceedings,  and,  if  additional 
statements  are  made  of  any  matters  of  fact 
which  are  defamatory,  these  do  not  come 
within  the  privilege.  25  Cyc.  p.  409 ;  Newell, 
p.  656.  The  appellee's  contention  that  the 
privilege  of  "reasonable  and  fair  comment 
•  •  •  of  matters  of  public  concern"  pro- 
tects against  action  for  libel  in  the  absence 
of  actual  malice,  though  statements  of  fact 
made  in  such  comments  may  be  false,  is  sup- 
ported by  the  decision  in  the  case  of  Ex- 
press Publishing  Co.  t.  Wilkins,  218  S.  W. 
618  (9-14).  This  decision  may  not  be  free 
from  question.  Galveston  Tribune  v.  John- 
son, 141  S.  W.  302  (2-U) ;  Newell,  p.  568  et  seq. 
We  need  not  pursue  this  question  further, 
however,  because  we  are  of  the  opiniou  that 
the  question  of  privilege  is  to  be  decided  un- 
der the  first  ground  of  privilege  stated.  The 
publication  is  a  report  of  the  proceedings  of 
a  court  and  statements  made  in  connection 
therewith,  and  it  is  certain,  we  think,  that 
such  statements  must  be  "true"  in  order  to 
be  privileged.  The  San  Antonio  court,  the 
court  which  rendered  the  decision  in  the  case 
of  Express  Co.  v.  Wilkins,  supra,  said  of 
statements  made  in  such  character  of  com- 
ment: 

"We  are  not  able  to  perceive  how  comments 
upon  official  proceedings,  which  are  untrue  and 
unfair,  can  become  reasonable  and  fair  by  rea- 
son of  the  official  proceedings  being  matters  of 
public  concern.  Official  proceedings,  though 
they  may  relate  to  matters  of  puMic  concern, 
must  be  viewed  as  official  proceedings;  and  if 
newspaper  comments  upon  them  are  not  fair, 
true,  and  impartial,  they  cannot,  under  the  law, 
be  deemed  privileged.  If,  as  applied  to  official 
proceedings,  the  comments  are  untrue,  they 
must  necessarily  be  untrue  as  to  the  same 
proceedings  when  viewed  as  matters  of  public 
concern."  San  Antonio  Light  Publishing  Co. 
V.  Lewy,  52  Tex.  Civ.  App.  35,  IIS  S.  W. 
582. 
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See,  also,  26  Cyc  409;  Newell,  566.  ,So  the 
inquiry  In  the  case  is:  Was  the  report  of 
the  proceedings  and  slatements  made  In  con- 
nection therewith  a  "fair,  true  and  impar- 
tial account"  of  the  iwoceedings  bad  in  the 
court  in  reference  to  the  injunction  and 
charge  of  contempt?  And  we  will  proceed 
to  a  consideration  of  such  question. 

\n  In  the  first  place,  the  petition  for  in- 
junction charged  Luse  and  Watson  with 
fraud  in  the  purdiase  of  plaintiff's  drug 
store.  A  publication  of  these  allegations  be- 
fore any  action  of  the  court  had  been  taken 
thereon  would  not  have  been  privileged.  Sut- 
ton V.  Belo,  64  8.  W.  688 ;  Houston  Chronicle 
PubUshlng  Co.  v.  McDavid,  173  8.  W.  471. 
But  the  granting  of  the  pr^iminary  injunc- 
tion, though  this  was  done  in  chambers,  was 
such  a  court  proceeding  as  authorized  the 
publication  of  such  fact  and  a  statement  in 
connection  therewith  of  the  allegations  of  the 
petition  on  which  the  injunction  was  granted. 
Mnlhall  V.  Express  Publishing  Co.,  225  S.  W. 
."545;  American  Publishing  Co.  v.  Gamble,  115 
Tenn.  663,  90  S.  W.  1009;  Metcalf  v.  Times 
Publishing  Co.,  20  R.  I.  674,  40  Atl.  864,  78 
Am.  St  Rep.  900 ;  25  Cyc.  407,  408. 

[3]  The  report  of  the  proceedings  had  on 
the  charge  of  contempt  would  obviously  come 
within  the  terms  of  the  first  ground  of  priv- 
ileged named.  But  Caylor  was  not  a  party 
to  the  Injnnctlon  suit,  and  was  not  charged 
with  fraud  therein.  Neither  was  he  charged 
in  the  motion  for  contempt  with  partici- 
pation in  the  original  fraud.  The  charge 
against  him  as  contained  in  the  motion  and 
ttstabUshed  by  the  Judgment  was  that  he  vio- 
lated the  injunction  by  buying  the  property 
with  knowledge  of  the  court's  injunction 
against  its  sale.  While,  therefore,  a  pub- 
lication of  the  statement  that  Luse  and 
Watson  were  charged  with  fraud  would  be 
privileged,  the  publication  of  a  statement 
that  Caylor  was  so  charged  would  not  be 
true,  and  would  not  be  privileged.  The 
only  substantial  Inaccuracy  or  untruth  we 
find  in  the  publications,  in  so  far  as  they 
alTect  Caylor,  is  contained  in  this  statement, 
published  in  both  newspapers  on  December 
nth: 

"The  arrest,  trial  and  conviction  of  Luse 
.iDd  Caylor  is  the  culmination  of  a  swindle, 
it  is  alleged,  perpetrated  by  the  defendants 
against  8.  B.  Christian." 

The  "defendants"  of  this  sentence  must  be 
held  to  refer  to  the  persons  mentioned  in  the 
prpceding  paragraph,  to  wit,  Luse,  Watson, 
and  Caylor,  and  if  this  statement  stood  alone 
and  unexplained,  the  peremptory  instruc- 
tion would  have  been  erroneous.  The  whole 
publication,  however,  must  be  construed  to- 
gether, and  we  think  it  Is  reasonably  clear 
to  tbe  ordinary  reader  that  the  inclusion 
of  Caylor,  by  use  of  the  general  term  "de» 
fendants,"  with   those  charged   with  ■  swin- 
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dllng,  was  merely  an  Inaccuracy  of  statonwt. 
This  g^eral  statement  is  followed  by  a 
particular  statement  of  facts  from  which  it 
api>ear8  that  it  was  charged  that  Watson 
perpetrated  the  fraud  and  the  other  de- 
fendants violated  the  injunction  which  was 
Issued  to  prevent  the  "culmination"  of  the 
fraud  practiced  by  Watson. 

[4,  S]  The  question  of  the  meaning  of  the^ 
language  of  the  publication  was  in  the  first 
instance  for  the  court.  If  such  meaning  was 
not  ambiguous,  then  it  was  the  duty  of  tbe 
court  to  decide  whether  it  was  privileged. 
If  the  meaning  was  ambiguous  "the  proper 
practice  is.  to  submit  the  question  to  the 
Jury."  Guisti  v.  Galveston  Tribune,  105  Tex. 
407,  150  S.  W.  878  (9,  10),  152  S.  W.  167; 
American  Publishing  Co.  v.  Gamble,  115 
Tenn.  663,  90  S.  W.  1008;  Mulhall  v.  Ex- 
press Publishing  Co.,  225  S.  W.  646  <1,  2,  6). 

We  conclude  that  the  trial  court  was  war- 
ranted in  holding  that  the  report  was  a  sub- 
stantially "true,  fair  and  Impartial  account" 
of  the  proceedings,  and,  taken  as  a  whole, 
was  not  ambiguous,  and  did  not  err  in  giving 
the  peremptory  instruction. 

Affirmed. 


CITY  OF  HONEY   GROVE  v.  MILLS. 
(No.  2449.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  22,  1821.    Rehearing  Denied 

Nov.  24,  1921.) 

I.  Nuisance  e=>54  —  iMtmetlon  mi  damases. 
held  erroneous. 
In  an  action  against  a  dty  for  conducting 
a  sewerage  system  in  such  manner,  as  to  con- 
stitute a  nuisance,  it  was  error  for  the  court 
in  submitting  an  issue  as  to  damages,  to  in- 
struct, "You  will  take  into  consideration  the 
annoyance  and  discomfort  which  phiintifC  and 
bis  family  have  suffered,"  where,  by  reason/of- 
the  evidence  and  th'e  connection  in  which  the 
charge  was  given,  the  jury  Vould  reasonably 
understand  that  they  were  authorized  or  re- 
quired to  consider  the  discomfort  and  sickness 
of  the  different  members  of  the  family  in 
computini^  the  plain  tiff's  spedal  damages. 

2.  Nuisance  «=350(l) — Special  damage  suffer- 
•d  by  adult  chlidran  of  plaintiff  not  recover- 
able. 

Damages  suffered-  by  plaintiff  incident  to 
the  negligent  conducting  of  a  sewerage  system 
by  a  city  were  personal  to  the  plaintiff,  and 
he  could  recover,  in  a  suit  therefor,  only  for 
injuries  to  himself  and  big  wife,  and  not  for 
tbe  special  damages  suffered  by  his  adult 
daughters. 

3.  Limitation  of  actions  «=>55(6)— Rule  stated 
as  to  running  of  statute  against  injury  from 
'nuisance. 

When  a  nuisance  or  injury  necessarily  re- 
snlting  therefrom  to  land  is  permanent  limita- 
tions begin  to  run  against  the  action  for  dam- 
ages at  the  time  the  nuisance  is  first  created. 


4=>FoT  other  cases  see  sam«  topic  and  KBY-NUUBER  In  all  Key-Numb»red  Digests  and  Indexes 
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or  the  injury  begins,  and  the  continuance  of 
the  nuisance  does  not  make  the  cause  of  ac- 
tion a  recurring  one;  bnt  where  the  nuiaance 
is  of  a  temporary  character,  and  the  injury 
temporary  or  recurring  and  abatable,  the  in- 
jured person  can  recoTer  merely  the  special 
damages  sustained  within  the  period  prescribed 
by  the  statute  of  limitations. 

4.  Nulsanoa  ®=>50(2)  —  Measare  of  damaces 
held  to  be  dapreolatloii  of  rental  value  of 
land. 

Where  a  nuisance  from  a  sewerage  system 
consisted  in  the  negligent  manner  in  which  it 
waa  operated  and  was  abatable,  it  was  not 
proper  to  consider  the  depreciated  Talue  of 
plaintiff's  land  injured  thereby;  the  proper 
measure  of  damages  being  in  anch  case  the  de- 
preciation in  the  rental  value  of  such  uae  or 
special  damages  to  the  land. 

5.  Manidpal  oorporations  «s>733(2)  —  City's 
liability  for  nuisance  In  maintaining  aewer 
same  as  that  of  Individual. 

If  a  city  so  constructs  its  sewerage  sys- 
tem connecting  it  with  a  water  course  and  so 
operating  it  as  to  constitute  a  nuisance/  its 
liability  for  th;>  damages  does  not  differ  from 
that  of  an  individual  so  managing  his  property 
as  to  injure  another. 

6.  Nnlsance  Q=>43— Consent  to  use  of  oreok 
held  not  to  estop  owner  from  oomplalning  of 
nulsanoo. 

The  written  consent  of  a  property  owner, 
granting  permission  to  use  a  creeic  or  water 
course  on  his  premises  as  a  conveyor  of  the 
contents  of  a  septic  tank  to  be  located  in  an  ad- 
joining city,  did  not  estop  him  from  claiming 
damages  for  the  wrongful  or  negligent  oper- 
ation of  the  system  constituting  a  nuisance. 

Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  E.  Denton,  Judge.  , 

Action  by  Haymon  Mills  against  the  City 
of  Honey  Grove.  From  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded for  new  trial. 

The  appellant,  a  municipal  corporation,  ac- 
quired by  purchase  on  March  12, 1918,  a  sew- 
erage system,  and  operates  the  sama  Prior 
to  that  time  it  bad  been  owned  and  operated 
by  certain  private  individuals,  who 'installed 
and  finished  the  plant  in  1911.  Appellee 
owns  a  tract  of  land  of  68  acres,  where  he 
resides  with  his  wife  and  two  adult  daugh- 
ters. The  land  is  situated  outside  of  the  city 
limits  and  one-haU  mile  northwest  of  the 
s^tie  tank,  which  la  located  within  the  dty 
llmlt&  The  s^jitix;  tank  receives  the  sewage ; 
and  the  contmts  are  later,  through  means  of 
a  drainpipe,  conveyed  to  a  branch  which  is 
near  the  tank  and  the  waters  of  which  run 
in  a  northwesterly  direction.  This  branch 
extends  to,  through,  and  beyond  appellee'e 
farm.  The  appellee's  house  is  situated  about 
150  yards  distant  from  this  branch  running 
through  his  farm.  Appellee  and  others  exe- 
cuted a  written  instmment  aathorizlng  the 


original  owners  of  the  sewerage  system  to 
use  the  branch  as  a  conveyor  of  the  contents 
of  the  septic  tank.  This  suit  is  brought  by 
the  appellee  to  recover  damages  as  well  to 
his  land  as  for  the  physical  and  mental  dis- 
comforts of  himself  and  his  family,  alleging 
that  such  damages  were  oct^sloned  by  the 
city's  maintaining  a  nuisance  in  the  construc- 
tion and  in  the  operation  of  its  sewerage 
system.  The  defendant  answered  by  demur- 
rer, general  denial,  statute  of  two  years'  lim- 
itation, and  estoppel.  The  case  was  sub- 
mitted to  the  jury  on  special  issues,  and  In 
accordance  with  the  verdict  of  the  jury  the 
court  rendered  judgment  for  the  plaintiff  for 
damages  to  the  land  and  for  personal  dam- 
ages. The  judgment  further  enjoined  the 
dty  from  a  negligent  operation  of  the  plant 
The  findings  of  the  Jury  are : 

(1)  "Plaintiff  and  his  family  have  been  per- 
sonally annoyed  and  discomforted  since  Mardi 
12,  1918,  in  the  use  and  enjoyment  of  thdr 
home,  by  disagreeable  smells  and  odors  pro- 
duced or  emanating  from  the  sewage  plant," 
in  the  sum  of  $800;  (2)  "that  the  plaintiff's 
land  has  been  damaged  by  defendant's  sewage 
plant  or  system  since  March  12,  1918,"  in  the 
sum  of  $1,200;  and  (3)  that  the  sewerage 
plant  by  the  use  of  ordinary  care  can  be  op- 
erated so  that  it  will  not  be  a  nidsance. 

The  evidence  establishes  that  the  aepttc 
tank  is  a  permanent  structure,  with  concrete 
base  and  walls  of  approved  mechanical  con- 
struction and  the  necessary  devices.  The 
evidmce  Is  conflicting  as  to  the  onisslon  of 
odors  and  disagreeable  smells  of  the  sub- 
stances that  flow  In  the  branch  in  question. 
The  evidence  goes  to  show  that  the  alleged 
discomforts  to  appellee  of  disagreeable  odors 
and  of  dwoslt  of  fecal  matter  on  his  land 
were  recurring  conditions  existing  at  certain 
seasons  of  the  year  and  due  entirely  to  the 
manner  of  operating  the  plant. 

A.  P.  Parks,  of  Paris,  and  Cunningham. 
McMahon  &  Lipscomb,  of  Bonham,  for  ap- 
pellant 

B.  B.  Sturg6<m,  of  Paris,  and  Thos.  P. 
Steger,  of  Bonham,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  plaintiff  sues  in  his  own  individual  ca- 
pacity for  personal  damages  for  annoyance 
and  discomfort  suffered  "by  plaintiff  and  his 
family"  through  odors  and  disagreeable 
smells  occasioned  by  the  negligent  operation 
of  the  plant  Plaintiff  also  sues  for  damages 
to  his  land,  alleging  its  depreciated  value  re- 
sulting from  the  construction  and  presence 
of  the  sewerage  plant  and  through  negligent 
operation  of  the  same. 

Appellee  offered  evidence,  and  appellant 
excepted  to  its  introduction,  of  the  sickness 
of  his  daughters  from  chills  and  fever  and 
malaria,  and  that  one  of  them  had  a  con- 
gestive diill,  and  of  their  personal  dlscom- 
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fort  due  to  the  smells  and  odors  of  the  con- 
tents from  the  septic  tank  as  conveyed  on 
the  branch.  And  the  court  submitted  the 
following  Issne  to  the  jury: 

"Q.  2.  .What  amonnt  of  damages  (if  any) 
do  yon  allow  the  plaintiff  for  such  annoyanM 
■nd  discomfort,  if  there  were  any?  In  this 
connection,  you  are  instmcted  that  in  arriv- 
ing at  the  answer  to  this  question  No.  2  yon 
wUl  take  into  consideration  the  annoyance  and 
discomfort,  if  any,  which  the  plaintiff  and  his 
family  have  snffered,  if  any,  by  reason  of  any 
disagreeable  smells  or  odors  produced  or  com- 
ing from  the  sewerage  plant  or  system  of  the 
defendant  shice  March  12,  1918." 

Appellant  predicates  error.  In  appropriate 
assignments,  on  the  Introduction  of  the  evi- 
dence above,  and  upon  the  submission  of  the 
special  Issue  stated.    It  is  insisted  that— 

"The  plaintiff  is  not  entitled  to  recover  dam- 
ages for  annoyances  and  inconveniences  and 
sidmess  snffered  by  members  of  his  family 
other  than  the  wife." 

[1, 2]  It  Is  not  believed  that  evidence  offer- 
ed as  to  sickness  and  discomforts  In  the 
home  to  the  family  occupying  it,  as  a  result 
of  the  operation  of  the  sewerage  plant,  was 
Immaterial  and  inadmissible  tax  any  purpose 
in  the  case  as  pleaded.  Such  conditions  en- 
ter into  and  affect  and  make  greatly  unde- 
sirable the  use  of  the  home  as  such  so  long 
as  the  nuisance,  through  negligent  operation 
of  the  sewerage  plant,  remains  unabated. 
Such  <»'rtnting  conditions,  through  operation 
of  the  sewerage  plant,  affecting  the  use  of 
the  home  as  they  do,  may,  if  a  permanent 
nuisance,  properly  be  an  element  of  perma- 
nent damages,  or,  if  a  temporary  nuisance, 
the  basis  of  special  damages  to  the  land  on 
which  the  home  Is  located.  By.  Co.  v. 
Ohur«h,  108  U.  S.  317,  2  Sup.  Ct  718,  27  U 
Ed.  739.  And  the  plaintiff  would  not  be  de- 
barred from  proving  that  he  and  his  wife 
suffered  discomforts,  annoyances,  and  si<^- 
nesB  by  reason  of  such  odors,  as  bearing  ui>- 
on  special  damages  to  himself  and  his  wife. 
But  the  court  committed  serious  error,  in 
req>ect  to  this  evidence,  in  authorizing  the 
Jury  to  consider  It  In  measuring  personal 
damages  to  the  plaintiff  to  the  extent  that 
the  instruction  reached.  If  the  court  had 
gone  no  further  than  asking  the  question  No. 
2.  as  done,  as  to  amount  of  damages  that 
Should  be  awarded  for  the  injury  to  the 
plaintiff,  there  probably  would  have  been  no 
error.  The  court,  though,  in  connection  with 
and  as  a  part  of  the  question,  further  in- 
stmcted the  jury : 

'7oa  will  take  into  consideration  the  annoy- 
ance and  discomfort,  if  any,  which  the  plain- 
tiff and  his  family  have  suffered." 

The  jury  would  reasonably  understand  by 
the  Instruction  as  a  whole  that  in  awarding 
the  plaintiff  personal  damages,  they  were 
authorized  and  even  required  to  take  into 
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conslderatlpn  the  discomforts  and  sldcness 
of  the  different  members  of  his  family.  The 
instruction,  In  view  of  the  evidence,  had  the 
effect  to  allow  the  plaintiff  to  recover  gen- 
erally for  all  annoyances  and  discomforts 
suffered  by  his  two  adult  daughters.  Dam- 
ages suffered  are  personal  to  the  one  suffer- 
ing them,  and  the  plaintiff  could  recover  in 
his  suit  only  for  Injuries  to  htmsdf  and  his 
wife,  and  not  for  the  special  damages  suffer- 
ed by  each  of  the  two  daughters.  By.  Co.  v. 
Reed,  22  S.  W.  288;  Gorsicana  Cott<m  OU  Co. 
V.  Valley,  14  Tex.  Civ.  App.  250,  38  S.  W.  999 ; 
Lodcett  V.  By.  Co.,  78  Tex.  211, 14  S.  W.  564. 
The  appellee  offered  evidence,  and  appel- 
lant objected  to  its  Introductlan,  as  to  the 
depreciated  market  value  of  the  land.  And 
the  court  submitted  the  following  special  Is- 
sues to  the  jury: 

"Q.  8.  Do  yon  find  from  the  preponderance 
of  the  testuifony  that  the  plaintiff's  land  has 
been  damaged  by  the  defendant's  sewerage 
plant  or  system  since  March  12,  1918,  as  al- 
leged by  plaintiff  in  his  petition?  If  you  an- 
swer No.  3  yes,  then  you  are  asked  Ute  fur- 
ther qnestion: 

"Q.  4.  What  amount  of  damage,  if  any,  do 
you  allow  the  plaintiff  for  injnry  to  his  land? 
In  answering  this  question  No.  4  you  are  in- 
structed that  plaintiff's  measure  of  damages  to 
bis  land  wonld  be  the  difference  in  the  cash 
market  price  It  would  sell  for  now,  with  the 
sewer  system  and  plant  as  it  now  exists,  and 
the  cash  market  price  it  wonld  now  sell  for 
if  the  sewerage  system  and  flaat  were  dis- 
continned.  In  this  connection,  yon  are  in- 
structed that  you  cannot  allow  plaintiff  any 
damages  for  any  injuries  to  his  land,  if  any 
there  were,  which  occurred  prior  to  March  12, 
1918." 

Appellant  predicates  error,  by  aK>ropriate 
assignments,  upon  the  Introduction  of  the 
evidence  above  stated  and  upon  the  giving  of 
the  Instructions.  It  Is  insisted:  (1)  That  if 
It  be  determined  that  the  Injuries,  if  any 
there  were,  to  the  plaintiff's  land,  were  of 
a  permanent  nature,  then  the  plaintiff's 
cause  of  action  was,  under  the  undisputed 
evidence,  barred  by  the  statute  of  limitation 
of  two  years ;  and  (2)  that  if  it  be  determin- 
ed that  the  Injuries  to  the  land  were  recur- 
ring and  not  permanent,  and  due  entirely 
to  negligent  operation  of  the'  sewerage  plant, 
then  the  measure  of  damages  was  erroneous- 
ly proven  and  stated  In  the  charga  The  sew- 
erage system  was  Installed  and  finished  and 
began  operations  in  1911,  and  the  plaintiff 
was  at  that  time  and  Is  now  the  owner  of  the 
land  and  resided  thereon.  The  suit  was  filed 
August  4,  1919.  According  to  the  evidence 
the  appellee's  claim  of  nuisance  Is  not  based 
on  the  Immediate  presence  of  any  foul  odors 
or  smells  arising  from  the  immediate  pres- 
ence of  the  septic  tenk  itself,  located  one- 
half  mile  from  his  farm.  The  injury  to  the 
land,  according  to  the  evidence,  consisted  en- 
tirely in  the  deposit  of  fecal  matter  on  it  and 
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in  the  offensive  and  obnoxious  odors  arising: 
therefrom.  Tbis  fecal  matter  was  cast  upon 
the  land  or  overflowed  on  it  from  a  running 
branch  used  by  the  city  as  the  outfall  of  the 
sewer.  Tbis  branch  ran  very  near  the  s^>- 
tic  tank,  and  onto,  through,  and  beyond  ap- 
pellee's land.  It  was  proven  that  the  septic 
tank  was  equipped  with  an  auttnuatlc  "trip- 
per" which  trtpped  every  30  minutes,  and 
that  each  time  it  tripped  there  were  about 
^,500  gallons  of  water  containing  more  or 
less  sewage  not  wholly  dissolved  tliat  emp- 
tied through  a  pipe  into  the  branch  which 
conducted  it  to  and  cast  some  of  It  upon 
the  land  in  question.  Eadi  "trip"  produced 
the  same  situation.  And  there  Is  evidence  go- 
ing to  show  that  the  result  described  above 
was  occasioned  by  negligent  or  wrwigful  op- 
eration, or  operation  In  a  manner  not  proper 
or  sdentlflc.  But  there  is  evidence  in  behalf 
of  appellant  to  show  that  the  septic  tank  Is 
of  sufficient  capacity  and  of  proper  mechani- 
cal construction  and  is  operated  in  a  proper 
and  scientific  way,  and  that  there  is  no  out- 
fall of  Insoluble  matter  in  the  branch  pro- 
ducing offensive  odors.  Appellee  shows  tha.t 
in  hot  and  dry  weather  the  sm^ls  and  odors 
from  the  deposits  on  his  land  are  at  their 
worst,  but  in  winter  time  and  in  rainy 
weather  the  nuisance  is  greatly  lessened 
both  as  to  deposits  and  odors.  There  is 
some  evld^ice  that  in  one  of  the  years  the 
appellee  lost  the  greater  part  of  bis  crop  by 
reason  of  the  great  overflow  of  d^;K>sits  over 
the  place,  but  no  other  injury  appears  beyond 
offensive  smells  and  odors.  If  the  deposits 
were  not  made  on  the  land,  !t  appears  It 
would  not  be  damaged  or  injured  In  any 
way. 

[3]  The  general  principle  is  that  when  the 
nuisance  or  Uie  Injury  necessarily  resulting 
tber^om  to  the  land  .Is  permanent  in  its 
character,  the  statute  of  limitation  begins  to 
run  against  a  cause  of  action  for  damages 
therefor  at  the  time  the  nuisance  is  first 
created,  or  the  Injury  therefrom  begins ;  and 
the  fact  that  the  nuisance  continues  docs 
not  make  the  cause  of  action  a  recurring  one. 
By.  Co,  v.  Hall.  78  Tex.  169,  14  S.  W.  259, 
9  L.  B.  A.  29S,  22  Am.  St.  Bep.  42 ;  Umscheid 
V.  City  of  Snn  Antonio,  (i9  S.  W.  496.  But 
where  the  nuisance  complained  of  is  of  a 
temporary  character  and  the  injury  there- 
from is  temporary  or  recurring,  such  as  the 
city  may  abate  at  will  without  destruction  of 
the  property,  and  when  abated  the  injury 
occasioned  by  its  maintenance  will  cease,  the 
injured  person  can  recover  merely  the  special 
damages  which  he  has  sustained  within  the 
period  prescribed  by  the  statute  of  limitation 
for  suing.  Baugh  v.  By.  Co.,  80  Tex.  56,  15 
S.  W.  587 ;  Town  of  Jacksonville  v.  McOrack- 
en  (Com.  App.)  232  S.  W.  294;  Austin  v. 
By.  Co.,  79  Tex.  427,  15  S.  W.  484,  23  Am. 
St.  Bep.  350. 

14,  S]  And  considerlug  all  the  evidence  In 


the  case.  It  Is  concluded  that  the  nuisance 
and  injury  to  the  land  was  of  a  temporary 
and  recurring  nat^ire,  the  consequence  only 
of  negligence  In  the  manner  of  managing 
and  conducting  the  plant  as  to  the  outfall 
made  in  the  branch.  If  the  dty,  as  here. 
has  constructed  a  sewer  and  connected  it 
with  a  brandi,  at  times  overtaxing  Its  capac- 
ity, or  allowing  Insoluble  matt»s  to  accumu- 
late In  It  and  obstruct  the  flow  of  the  waters 
of  the  branch,  causing  it  to  flow  back  on 
private  property.  Its  liability  for  the  resulting 
damage  does  not  differ  from  that  of  an  indi- 
vidual who  so  wrongfully  or  negligently  man- 
ages his  property  as  to  Injure  another  person. 
The  nuisance  only  became  so  by  the  manner 
of  the  negligent  or  wrongful  use  of  the 
branch  as  the  outfall  for  the  sewer.  In  fact, 
the  Jury  made  the  finding  of  fact  that  the  al- 
leged nuisance  was,  under  the  evidence,  abat- 
able by  the  exercise  of  ordinary  care  In  the 
operation.  In  this  situation,  It  was  error  to 
permit  the  evidence  as  to  the  depreciated 
value  of  the  land,  for  any  cause  of  action 
therefor  Is  not  shown,  and  if  the  eafose  of 
action  therefor  Is  proven,  it  was  barred 
by  limitation.  And  the  court  also  erred 
in  the  charge  as  to  the  measure  of  damages. 
Depreciation  in  the  market  value  of  the  land 
Is  recoverable  only  for  permanent  nuisance 
causing  permanent  Injury  to  the  land.  Where 
the  injury  and  nuisance  are  <mly  temporary, 
as  here  shown,  then  the  proper  measure  of 
damages  is  the  depredation  In  the  rental 
value,  or  use,  or  i^eclal  damages  to  the  land. 
There  was  some  evidence  on  the  part  of  the 
appellee  showing  the  loss  of  the  greater  part 
of  his  crop  in  one  of  the  years  next  to  salt 
which  would  be  in  the  nature  of  special  dam- 
ages; but  this  was  not  alleged  as  damages. 
[6]  Appellant  insists  that  appellee  was  es- 
topped from  clntmlng  damages  because  of  the 
written  Instrument  in  effect  authorizing  the 
nse  of  the  branch  as  a  conveyor  of  the  con- 
tents of  the  septic  tank.  The  instrument 
signed  on  Deceml>er  6,  1910,  by  appellee  and 
others,  reads: ' 

"We  the  nndersigned  property  owners,  grant 
our  permission  to  S.  O.  Duff  and  J.  H.  What- 
leyl  of  Greenville',  Texas,  their  miccesvors  or 
assiens,  to  nse  Honey  Grove  creek,  which  pass- 
es over  or  along  our  property,  as  a  conveyor 
of  the  contents  of  the  septic  tank  to  be  located 
in  the  dty  of  Honey  Grove,  Tex." 

Estoppel  may  not  be  predicated,  it  is 
thought,  upon  the  Instrument,  against  recov- 
ering damages  for  the  wrongful  or  negligent 
operation  of  the  8ei)tlc  tank.  Donovan  v. 
Boyal,  26  Tex.  Civ.  App.  248,  68  S.  W.  1055. 
It  Is  not  a  license  against  damages  for  any 
special  Inconvenience  or  discomfort  or  injory 
produced  by  wrongful  or  negligent  operation 
or  conduct  that  it  not  the  natural  and  neces- 
sary result  of  the  grant  of  the  easement 

The  judgment  is  reversed,  and  the  cause 
remanded  for  another  ti'iul. 
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STEPHENSON  tt  al.  v.  8TITZ  at  nx, 
(No.  6606.) 


(Court  of  Cirfl  Appeals  of  Texas.     San  An- 
tonio.    Not.  23,  1921.) 

1.  Appeal  and  arrer  «=3733,  748(1)— Asslgn- 
■aent  coart  erred  under  undisputed  evidence 
stricken  as  too  general. 

An  assignment  that  the  court  erred  aa  mat- 
ter of  law  under  the  undisputed  facta  in  de- 
creeing cancellation  of  the  lease  is  too  gen- 
eral, especially  when  not  fbllowed  by  any 
proj)oaition  pointing  out  a  specific  reason  why 
the  lease  should  not  have  been  canceled,  and 
will  be  stricken  for  failure  distinctly  to  specify 
the  particular  error  aa  required  by  Rev.  St. 
art.  1612,  and  Rules  24,  25,  26  (142  S.  W. 
xli). 

2.  Canoallatlon  ai  inetruments  «=343— PleM- 
Ings  held  not  to  render  admissible  evidence 
of  wait  of  oOMMoratlon. 

Where  the  petition  adopted  as  part  of  the 
pleading  an  oil  and  gas  lease,  which  recited  the 
consideration  therefor,  and  did  not  allege  that 
the  actual  consideration  differed  from  that 
recited,  the  only  reference  thereto  being  a  gen- 
eral allegation  that  the  lease  was  without  any 
consideration  paid,  evidence  tending  to  vary  the 
consideration  as  recited  in  the  contract  was  in- 
admissible. 

3.  Appea^  and  error  ^=9204  (2)— Evidence 
showing  payment  additional  to  reolted  oon- 
•Meration  hoM  fundameatally  objeotloaable. 

In  a  suit  to  caseel  an  oil  and  gaa  lease, 
where  there  was  no  allegation  that  the  con- 
sideration for  the  lease  differed  from  that  re- 
cited tiierein,  evidence  that  a  payment  made  by 
defendant  to  plaintiff,  which  defendant  claimed 
was  for  rental  in  advance,  was  paid  as  addi- 
tional'  consideration  for  executing  the  lease, 
was  fundamentally  erroneous,  though  admitted 
without  objection. 

4.  Mines  and  minerals  «=378  (7)— Evidence 
held  not  to  support  a  fladlag  that  a  payment 
was  made  as  part  of  the  consideration  for  a 
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acre  tract  of  land  owned  by  them  and  situ- 
ated In  McMulleu  county,  for  a  recited  con- 
sideration of  $1,  plus  the  usual  royalties 
reserved  by  lessors  In  such  cases. 

On  November  11,  1020,  appellees  brought 
this  action  to  cancel  the  lease,  upon  the 
groimds:  (a)  That  appellant  obtalued  the 
sanre  by  fraudulent  representations;  (b)  that 
it  was  unilateral  in  Its  terms,  and  without 
consideration;  and  (c)  that  appellant  had 
foiled  to  comply  with  the  conditions  Imposed 
upon  him  therein.  The  evidence  and  thi> 
findings  of  fact  and  law  by  the  trial  court 
eUmlnated  all  but  the  last  of  these  conten- 
tions, and  so  the  only  question  remaining  In 
the  case  is  that  of  whether  or  not  appellant 
so  failed  in  his  obligations  under  the  lease 
as  to  forfeit  the  same.  Appellees  assert  that 
this  default  of  appellant  consisted  in  his 
failure  to  begin  drilling  within  the  year  nest 
following  the  execution  of  the  contract  on 
August  29,  IMS,  and  his  further  failure  to 
pay  the  required  annual  rental  on  or  before 
that  date,  as  provided  in  the  contract 

Trial  was  had  before  the  court  without  a 
Jury,  resulting  in  a  judgment  in  favor  of 
appellees  Stitz,  canceling  the  lease  contract, 
upon  the  ground  that  appellant  had  not  bt^piin 
drilling,  or  paid  any  rental,  by  the  end  of  the 
first  year. 

[1]  Appellant's  first  assignment  of  error, 
submitted  as  a  proposition,  and  as  the  only 
proposition  thereunder,  Is  that — 

"The  court  erred,  as  a  matter  of  law  under 
the  undisputed  facts,  in  decreeing  a  cancella- 
tion of  the  lease  contract  in  question." 


In  a  suit  to  cancel  a  lease  for  failare  to 
comply  with  its  terms,  evidence  held  not  to 
support  a  finding  that  a  payment  made  at  time 
of  its  execution  was  a  part  of  the  consideration 
therefor  and  not  a  payment  of  rental  in  ad- 
vence  io  lieu  of  drilling. 

Ajweal  from  District  Court,  Bexar  Coun- 
ty;  M.  A.  ChUders,  Judge. 

Suit  by  J.  V.  Stltz  and  wife  against  W.  M. 
Stephenson  and  others  to  cancel  an  oil  and 
gas  lease.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Reversed  and  remanded. 

W.  H.  Kennon,  of  San  Antonio,  for  appel- 
lants. 
V.  H.  Blocker,  of  Hondo,  for  appellees. 

SMITH,  J.  On  August  29,  1918,  appellees 
Stitz  executed  and  dellvert>d  to  appellant 
St^henson  an  oil  and  gas  lease  upon  a  50- 


Obviously  this  assignment  is  too  general 
to  Invite  consideration,  especially  so  when 
not  followed  by  any  proposition  pointing  out 
a  specific  reason  why  the  lease  should  not  b<^ 
canceled.  It  Is  no  less  general  than  would 
be  an  assignment  that  the  "court  erred  in 
rendering  Judgment  cancelling  the  lease." 
Since  the  assignment  does  not  distlnctl.v 
specify  any  particular  error,  as  required  by 
both  statute  (Rer.  St.  art.  1612)  and  rules 
(lUilPs  21.  '1^.  21,  142  S.  W.  xil),  but  is  broad 
enough  to  comprehend  every  error  affecting 
the  Judgment,  it  must  be  regarded  as  waived. 
We  sustain  appellees'  motion  to  strike  out 
this  assignment  City  of  San  Antonio  v. 
Alamo  National  Bank,  52  Tex.  Civ.  App. 
561,  114  S.  W.  909;  Cartmell  v.  Gammage,  64 
S.  W.  316. 

The  contract  recited  that  it  was  executed 
for  a  cash  consideration  of  %\  paid,  and  pro- 
vided. In  short,  that  If  the  lessee  did  not 
begin  drilling  within  a  year  from  the  date 
of  Its  execution,  the  lessor  could,  upon  writ- 
ten notice,  terminate  the  lease,  unless  the 
lessee  before  the  expiration  of  the  year  paid 
an  annual  rental  of  $12.50. 

[2]  In  their  trial  petition  appellees  did 
not  affirmatively  set  out  any  of  the  provisIouH 
of  the  contract,  but  attached  to  the  petition 
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a  copy  of  the  contract  and  adopted  it  In  whole 
as  a  part  of  the  pleading.  No  allegation  was 
made  that  the  actnal  consideration  dlfFered 
from,  or  was  greater  or  less  than,  the  recited 
consideration.  The  only  reference  made  to 
the  consideration  was  the  general  and  unveri- 
fied allegation  that  the  lease  contract  "was 
without  any  consideration,  independent  or 
otherwise,  paid."  In  this  state  of  the  plead- 
ings, neither  party  could  properly  go  into  the 
question  of  the  consideration  for  the  lease 
or  introduce  any  testimony  varying  or  tend- 
ing to  vary  the  consideration  as  recited  in 
the  contract.  Nevertheless,  it  was  shown  by 
both  parties  that  at  the  time  of  the  execution 
of  the  contract  appellant  paid  appellees 
$12.60  in  cash  and  delivered  to  them  $50 
worth  of  piping.  Appellees  testified  that 
these  considerations  were  paid  them  by 
Stephenson  "In  lieu  of  drilling,"  and  as  rental 
for  "the  first  year,"  which  they  explained 
they  understood  to  mean  the  12  months  next 
following  the  date  of  the  lease,  August  29, 
1918.  Appellant  Stephenson  and  his  son  tes- 
tified, however,  that  the  payment  of  $12.50 
was  to  cover  the  rental  for  the  first  year 
provided  for  In  the  lease,  that  is  to  say, 
from  August  29,  1919,  to  the  same  date  In 
1920.  It  appears  that  all  of  this  testimony 
was  admitted  without  objection  from  either 
party. 

[3]  If  the  testimony  of  appellees  was  in- 
tended to  show  these  payments  to  have  been 
a  part  of  the  down  payment,  or  considera- 
tion, for  the  execution  of  the  lease,  then  it 
was,  of  course,  fundamentally  objectionable, 
both  as  being  without  any  support  in  the 
pleadings,  and  as  varying  the  express  recitals 
in  the  contract.  If  this  testimony  was  in- 
tended merely  to  show  that  the  payments 
were  made  "in  lieu  of  drilling,"  and  to 
cover  rental,  then,  as  far  as  the  $12.50  pay- 
ment was  concerned,  it  was  subject  to  neither 
objection ;  since  the  contract  provided  for 
the  payment  of  an  annual  rental  of  $12.60 
"in  lieu  of  drilling,"  and  the  pleadings  raised 
the  issue  of  whether  or  not  the  annual  rental 
for  the  period  of  August  29, 1919,  to  the  same 
day  in  1920,  was  paid. 

[4]  The  court  found  as  a  fact,  however, 
that  the  $12.50  payment  was  a  "part  of  the 
consideration  for  the  execution  of  the  lease 
contract  rather  than  a  rental  payment  there- 
on." We  are  of  the  opinion  that  the  record 
does  not  sustain  thid  finding  of  fact  Aside 
from  the  lack  of  pleading  to  support  the 
finding,  and  aside  from  the  fact  that  it  la  at 
variance  with  express  recitals  in  the  con- 
tract, we  have  been  unable  to  construe  the 
testimony  so  that  it  will  support  this  finding. 
No  witness  testified  that  the  $12.50  payment 
was  any  part  of  the  consideration  moving 
appellees  to  execute  the  contract.  All  the 
lour  witnesses  testified,  on  the  contrary,  that 
the  payment  was  "in  lieu  of  drilling,"  was  a 
rental  payment    Appellees  contended  in  their 


testimony  that  they  understood  the  rental 
period  to  be  covered  by  the  payment  was 
from  August  29,  1918,  the  date  of  the  con- 
tract, to  August  29, 1919.  But,  by  the  express 
terms  of  the  contract,  no  rental  could  accrue 
until  the  end  of  that  period,  and  not  then 
except  In  default  of  drilling.  Accordingly,  it 
occurs  to  us  to  be  conclusive  that  If  any 
rental  was  paid  it  must  be  applied  to  the 
first  period  In  which  it  accrued,  and  it  being 
conceded  that  a  year's  rental  was  actually 
paid  to  the  lessors,  it  automatically  covered 
the  1919-1920  ];>eriod,  as  provided  In  the  con- 
tract. 

In  view  of  the  doubt  surrounding  the 
purpose  and  application  of  the  payment  made 
In  pipe,  and  of  the  payment  of  $12.50  in  cash, 
we  do  not  feel  warranted  in  rendering  Judg- 
ment, but  prefer  to  remand  tlie  causes  in 
order  that,  tt  the  parties  desire  to  do  so, 
they  may  replead  the  case  and  try  it  npoa  its 
true  merits. 

Beversed  and  remanded. 


CARRASCO  et  al.  v.  DE  LEON.     (No.  1252.) 

(Clonrt  of  Civil  Appeals  of  Texas.    Bl  Paso. 

Not.  10,  1921.    Rehearing  Denied 

Dec.  8.  1921.) 

1.  Adverse  possession  ^=9112— Burdea  ofprev- 
Ing  appropriation  supporting  limitations  held 
upon  defondants. 

In  trespass  to  try  title,  where  defendants 
based  their  claim  npon  adverse  possession  and 
statutory  limitations,  the  burden  of  proving  an 
actual  and  visible  appropriation  of  the  land 
sufficient  to  support  the  limitations  rested  upon 
them. 

2.  AAveno  posseoslM  «=36t— Landlonl  and 
tenant  «=366(2)— When  possession  by  agent 
or  tenant  Is  adverse  to  owner  stated. 

A  possession  which  would  ordinarily  be  re- 
garded as  adverse  is  not  adverse  to  the  real 
owner  where  the  possessor  has  been  admitted 
as  agent  or  tenant  of  the  owner,  and  in  such 
case  limitations  against  the  owner  will  not  be- 
gin to  mn  until  the  possessor  has  repudiated 
the  relationship  of  agent  or  tenant,'  and  the 
real  owner  is  shown  to  have  notice  thereof,  and 
that  the  possessor  is  holding  adversely  to  him. 

3.  Estoppel  $=>l  16— Burden  of  showing  estop- 
pel by  plaJntifFs  to  allege  ownership  held  to 
rest  on  defendants. 

In  trespass  to  try  title,  where  defendants 
held  under  conveyances  from  plaintiffs  agent, 
the  burden  of  proving  estoppel  of  plaintiS  by 
admissions  or  representations  that  plaintiff  did 
not  own  the  land,  but  that  it  belonged  to  the 
agent,  held  to  rest  upon  defendants. 

4.  Trial  4s>2IS— Charge  calling  for  general 
verdict  Inapplicable  where  case  submitted  on 
special  Issues. 

Where  a  case  is  submitted  on  special  is- 
sues, a  charge  calling  for  a  general  verdict  is 
inapplicable. 
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Appeal  from  District  Conrt,  Presidio 
Ck>niity;  Josepli  Jones,  Judge. 

Suit  in  trespass  to  try  title  by  Simon  Ij. 
de  Lieon  against  Rosendo  Carrasco  and  otb- 
ers.  JTudginent  for  plaintiff,  and  defendants 
appeal.    AArmed. 

J.  C.  Fuller,  of  Marfa,  and  J.  Q.  Henry,  of 
Del  Bio,  for  appellant 

C.  B.  Sutton,  of  Marfa,  for  appdlee. 

HIGGINS,  J.  On  December  16,  1919,  ap- 
pellee brought  tbls  suit  In  trespass  to  try 
title,  against  appellants,  the  land  in  contro- 
versy being  survey  No.  8,  originally  granted 
to  Jose  Bustillos,  situate  In  Presidio  coun- 
ty, near  the  town  of  Presidio.  Plaintiff 
pleaded  title  under  the  8,  5,  and  10  years' 
statutes  of  limitation.  Defendants  pleaded 
not  guilty,  and  the  3,  6,  and  10  years'  stat- 
utes of  limitation. 

Plaintiff  offered  in  evidence  documentary 
evidence  as  follows : 

Tax  collector's  deed  to  Whitaker  Keesey, 
dated  July  6,  1880,  duly  recorded  December 
12.  1883. 

Deed  from  Keesey  to  Chas.  Henderson 
dated  May  22,  1890,  duly  recorded  upon  the 
same  date. 

The  probate  proceedings  in  the  estate  of 
Chas.  Henderson,  by  whose  will  the  land  was 
devised  to  the  plaintiff.  Henderson  died 
December  24,  1891,  and  his  will  was  admit- 
ted to  probate  in  August,  1892.  S.  J.  Hensley 
was  appointed  administrator  with  will  an- 
nexed, and  qualified  as  such.  The  land  was 
Inventoried  as  a  part  of  the  estate. 

By  deed  dated  August  1,  1892,  Hensley,  as 
administrator  of  the  Henderson  estate,  con- 
veyed the  land  to  plaintiff.  Upon  the  same 
date  the  deed  was  duly  recorded. 

Defendants  offered  in  evidence: 

Deed  from  Wm.  D.  Hensley  to  S.  J.  Hens- 
ley, dated  March  14,  1905,  duly  recorded  De- 
cember 28,  1910;  deed  from  S.  J.  Hensley 
and  wife  to  Mateo  Carrasco,  dated  January 
7,  1916,  recorded  January  18,  1916;  deeds 
from  Mateo  Carrasco  to  his  children,  the 
defendants  in  the  suit,  dated  May  15,  1917, 
conveying  to  each  child  20  acres  of  the  land 
In  controversy. 

The  plaintiff  and  S.  J.  Hensley  were 
brothers-in-law.  The  plalnUfl  testified  in 
■nhatanoe  that  in  January  or  February  fol- 
lowing the  death  of  Henderson  he  moved 
on  the  land,  and  remained  there  four  years 
cultivating  and  claiming  the  same.  That  In 
1896  he  moved  away,  having  been  compelled 
to  leave  because  a  flood  had  destroyed  his 
diversion  dam  and  irrigating  ditch.  When 
he  left  he  watt  to  Boqulllas,  thence  to  Ter- 
Ilngua,  thence  to  Mariposa,  thence  to  Bal- 
morhea,  and  then  to  the  Willis  McCutcheon 
ranch.  During  all  this  time  be  was  working, 
and  was  absent  many  miles  from  the  land 
for  many  years  except  for  about  two  vlslta^ 
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and  did  not  return  nntU  shortly  after  the 
death  of  S.  J.  Hensley  in  1918.  When  he  left 
he  placed  this  and  other  land  owned  by  him 
in  Hensley's  care.  After  Hensley's  death  he 
came  to  Marfa  and  visited  the  land.  When 
he  got  there  he  found  some  one  working  it. 
He  then  returned  to  Marfa  and  went  to  see 
Hensley's  widow,  who  told  him  that  Hensley 
had  sold  the  land.  He  then  consulted  a 
lawyer.  During  all  the  years  of  his  absence 
be  bad  been  sending  Hensley  money  to  pay 
the  taxes.  That  Hensley  had  never  account- 
ed to  him  for  any  rent,  and  he  had  not  sup- 
posed there  were  any  renters  on  it,  because 
it  had  no  water. 

The  case  was  submitted  upon  special  is- 
snes  as  follows: 

"Spedal  Issue  No.  1. 

"Did  the  plaintiff  in  tliis  cause,  or  the  per- 
son under  whom  he  claims,  Charles  Henderson, 
have  peaceable  and  adverse  possession  of  Uie 
160^  acres  of  land  described  in  the  petition, 
cultivating,  osiDg  or  enjoying  the  same  for  a 
period  of  five  years  from  the  22d  day  of 
May,  1890,  claiming  the  same  under  a  deed  duly 
registered,  and  paying  taxes  thereon  as  same 
accrued?     Answer  'Yes'  or  'No.' 

"Special-  Issue  No.  2. 

"Did  the  plaintiff  in  this  cause,  or  the  per- 
son under  whom  he  claims,  Charles  Henderson, 
have  'adverse  and  peaceable  possession'  of  the 
land  in  controversy,  cultivating,  using  and  en- 
joying the  same,  under  a  claim  of  ownership, 
in  person,  or  by  and  through  tenants,  for  more 
than  10  years  next  after  May  22,  1890?  An- 
swer •Yes*  or  "No.' 

"If  you  answer  either,  or  both,  of  the  fore- 
going issues  'Yes,'  then  you  will  proceed 
to  answer  the  following  question,  but,  if  you 
answer  both  of  the  foregoing  issues  'No,'  then 
you  need  not  go  further  than  have  your  fore- 
man sign  such  answer  and  return  it  as  your 
verdict. 

"Special  Issue  No.  3. 

"Did  the  defendants  in  this  case,  or  the  per- 
son under  whom  they  claim,  S.  J.  Hensley, 
have  peaceable  and  adverse  possession  of  the 
160  acres  of  land  described  in  plaintiff's  peti- 
tion, cultivating,  using,  or  enjoying  the  same 
for  a  period  of  five  years  from  and  after 
March  14,  1905,  claiming  the  same  under  a 
deed  duly  registered,  and  paying  taxes  thereon 
as  the  same  accrued?    Answer  'Yes'  or  'No.' 

"Special  Issue  No.  4. 

"Did  the  defendants  in  this  case,  or  the  per- 
son under  whom  they  alaim,  S.  J.  Hensley, 
have  peaceable  and  adverse  possession  of  the 
land  in  controversy,  cultivating,  using  and  en- 
joying the  same,  under  a  claim  of  ownership  in 
person,  or  by  and  through  tenants,  for  more 
than  10  years  after  March  14,  1905?  Answer 
'Yes'  or  'No.' 

"If  yon  have  answered  both  issues  Nos.  3 
and  4  'No,'  then  you  need  not  answer  further, 
but  if  yon  answer  either  or  both  of  said  issues 
'Yes,'  then  you  will  answer  the  following: 
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"Special  Issue  No.  5. 

"Did  the  S.  J.  Hensley  mentioned  in  the  evi- 
dence in  this  caaae  acquire  possession  of  the 
land  in  controversy  originally  as  the  agent 
or  tenant  under  Simon  L.  de  Leon,  the  plain- 
tiff?   Answer  'Yes'  or  'No.' 

"If  yon  answer  the  foregoing  special  issue 
'No,'  then  yon  need  not  answer  further,  but, 
if  you  answer  'Yes'  then  you  will  answer  spe- 
cial issue  No.  6,  which  is  as  foUows: 

"Special  Issue  No.  6. 

"Did  the  said  S.  J.  Hensley  ever  repudiate 
such  agency  or  tenancy  and  return  such  pos- 
session to  said  de  Leon?  Answer  'Yes'  or  'No.' 
If  you  answer  'Yes,'  then  state  when  he  repu- 
diated such  agency  or  tenancy  and  returned 
such  possession.  Answer  this  question  by 
stating  the  date. 

"You  are  instructed  that  when  a  party  malces 
admissions  or  representations  in  respect  to 
his  right  of  title  of  property  by  which  another 
is  deceived  and  induced  to  purchase  it  from 
another,  he  will  be  precluded  from  asserting 
bis  claim  to  said  property,  against  the  claim 
of  him^who  had  confided  in  and  acted  on  such 
admission  or  representation.  Therefore,  yon 
will  determine  from  the  evidence  whether  the 
defendant  Mateo  Carrasco  was,  by  the  acts,  ad- 
missions, or  representations  of  the  plaintiff, 
Simon  L.  de  Leon,  to  defendant  Tiofilo  Carras- 
co induced  to  purchase  the  land  in  controversy 
from  S.  J.  Hensley.  If  so,  you  will  answer  the 
following  questions  in  the  affirmative;  if  not, 
then  you  will  answer  them  in  the  negative. 

"Special  Issue  No.  7. 
"Did  the  plaintiff,  Simon  L.  de  Leon,  admit 
or  represent  to  the  defendant,  Tiofilo  Carras- 
co, that  the  land  in  controversy  did  not  be- 
long to  him,  but  belonged  to  S.  J.  Hensley 
before  the  same  was  purchased  by  the  defend- 
ant Mateo  Carrasco  from  the  said  S.  J.  Hen- 
sley?    Answer  'Yes'  or  'No.' 

"Special  Issue  No.  8. 

"Was  the  defendant,  Mateo  Carrasco,  in- 
duced to  purchase  the  land  in  controversy  from 
S.  J.  Hensley  by  or  through  the  acts,  admis- 
sions, or  representations  of  the  plaintiff,  Simon 
L.  de  Leon,  to  the  defendant,  Tiofilo  Carrasco, 
that  the  plaintiff  did  not  own  it,  but  that  it 
belonged  to  S.  3.  Hensley?  Answer  'Yes'  or 
'No.' " 

Issues  1  and  2  were  answered  "Yerf';  8, 
4,  7,  and  8,  "No."  Issues  3  nnd  4  having 
both  been  answered  in  the  ne^mtlve,  the 
Jury,  as  per  the  instructions  of  the  court,  re- 
turned no  answers  to  issues  5  and  6. 

Tbe  charge  gave  definitions  of  "peaceable 
possession,"  "adverse  possession,"  and  other 
appropriate  Instructions  In  connection  with 
the  issues  of  limitation.  Judgment  was  ren- 
dered for  the  plaintiff. 

Under  the  first  two  findings  of  the  Jury 
the  plaintiff  became  invested  with  title  un- 
der the  6  and  10  year  statutes  of  limitation, 
and  no  Issue  with  respect  to  those  findings  is 
presented  by  the  appeal.  The  title  thus  vest- 
ed entitled  him  to  a  i-ecovery  unless  it  was 


lost  by  adverse  possession  saffldent  to  confer 
title  upon  defendants  under  tbe  5  or  10  year 
statutes,  or  unless  the  plaintifr  was  estopped 
from  asserting  his  title.  Findings  8  and  4 
are  adverse  to  the  defendants  upon  thdr 
claim  by  limitation,  and  findings  7  and  8 
are  adverse  to  them  upon  tbe  issue  of  es- 
toppeL 

Upon  the  findings,  tbe  Judgment  in  favor 
of  plalntlfC  was  proper. 

The  first  and  second  assignments  question 
tbe  8ufi3ciency  of  tbe  evidence  to  support 
the  adverse  findings  upon  issues  3,  4,  7,  and 
8.  As  we  view  this  record  the  evidence  pre- 
sents but  three  questions  bearing  up<m  tbe 
defenses  set  np,  ail  of  which  were  submit- 
ted by  the  court,  viz.: 

1.  The  question  of  limitation,  which  is 
complicated  by  tbe  fact  that  the  direct  tes- 
timony of  tbe  plaintiff,  supported  strongly 
by  many  facts  and  circumstances,  shows 
that  the  possession  of  S.  J.  Hensley,  if  in 
fact  he  ever  had  actual  possession,  was  or- 
iginally acquired  as  the  agent  of  plaintiff. 

[1]  The  defendants  and  their  grantor,  Ma- 
teo Carrasco,  could  not  have  had  possession 
for  the  requisite  period,  and  to  sustain  their 
plea  their  possession  must  be  tacked  to  that 
of  S.  J.  Hensley.  The  burden  of  proving  an 
actual  and  vislUe  appropriation  of  tbe  land 
sufficient  to  support  limitation  rested  upon 
defendants.  The  testimony  adduced  to  show 
an  actual  and  visible  appropriation  of  tbe 
land  by  Hensley  is  most  unsatisfactory.  In 
our  opinion  the  Jury  was  abundantly  war- 
ranted in  returning  a  finding  a^inst  the  de- 
fendants upon  their  claim  of  title  by  ad- 
verse possession. 

[2]  2.  The  next  question  arises  upon  tbe 
evidence  showing  that  tbe  possession  of 
Hensley,  if  he  ever  actually  had  any,  was 
originally  acquired  as  the  agent  of  plaintiff. 
A  possession  wliich  would  ordinarily  l>e  re- 
garded as  adverse  is  not  adverse  to  the  real 
owner  where  the  possessor  has  been  admitted 
as  the  agent  or  tenant  of  the  owner.  In 
such  a  case  limitation  against  the  owner 
will  not  begin  to  run  until  tbe  possessor  lias 
r^udlated  the  relationship  of  ageut  er  ten- 
ant, and  tbe  real  owner  shown  to  have  notice 
thereof,  and  that  the  possessor  is  holding  ad- 
versely to  him. 

The  questions  presented  by  the  fifth  and 
sixth  issues  were  material  only  in  the  event 
one  or  both  of  isRies  3  and  4  liad  been  an- 
swered affirmatively.  Both  ot  the  latter  is- 
sues bavlng  been  answered  In  the  negatiye, 
the  fifth  and  sixth  issues  became  wholly  ir- 
relevant. 

(31  3.  The  remaining  question  is  the  one  of 
estoppel  submitted  in  the  seventh  and  eighth 
issues.  The  burden  of  showing  such  estop- 
pel rested  upon  tbe  defendants.  It  is  sup- 
ported only  by  the  testimony  of  tbe  defend- 
ant, Tiofilo  Carrasco.  He  was  an  interested 
witness,  and  the  Jury  was  at  liberty  to  <Ua- 
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re'gard  bl8  testimony.  Hts  testimony  upon 
the  Issue  is  tmsatlsfactory,  and  was  denied 
by  tlie  plaintiff.  The  Jury  was  well  warrant- 
ed in  making  negatire  answers  to  these  is- 
tmes. 

The  first  and  second  assignments  are  over- 
ruled, for  the  reason  that,  in  our  opinion,  the 
adverse  findings  npon  the  d^enslve  issues 
ure  all  supported  by  the  evidence.  The  cas- 
es cited  by  appellants  have  no  application. 

The  third,  fourth,  and  fifth  assignments 
complain  of  the  refusal  of  special  charges 
Nos.  2,  5.  and  6,  requested  by  defendants. 
These  were  general  instructions  upon  the  is- 
sue of  estoppel,  and  directed  the  Jury,  if 
they  found  certain  facts,  to  return  a  verdict 
for  defendants. 

[4]  This  case  was  submitted  upon  special 
issues.  lu  such  a  case  a  charge  calling  for  a 
general  verdict  is  inapplicable  For  this  rea- 
son alone  their  refusal  presents  no  error. 
Cole  ▼.  Crawford.  69  Tex.  124,  5  S.  \\.  646; 
Moore  ▼.  Plerson,  100  Tex.  113,  94  S.  W. 
1182;  Moore  v.  Coleman,  10.5  S.  W.  212,  and 
other  cases  there  dted.  Furthermore,  the 
seventh  and  eighth  issues  submitted  by  the 
court  sufficiently  present  the  issue  of  estop- 
peL 

The  sixth  assignment  complains  of  the  re- 
fusal of  special  charge  No.  7.  This  charge 
instructed  the  Jury  that  certain  representa- 
tions, if  made  and  relied  upon,  would  con- 
stitute an  estoppel.  It  then  submitted  two 
questiims,  which  were  submitted  by  the  court 
as  issues  7  and  8  in  the  exact  language  as 
requested.  The  case  being  tried  upon  spe- 
cial iBsnes,  the  general  instruction  contained 
In  tbe  diarge  was  Inapplicable.  All  that  was 
necessary  to  be  submitted  were  the  ultimate 
issuee  of  fact  relied  upon  as  effecting  an  es- 
toppel, and  this  the  court  did  in  the  very 
language  requested  by  appellants.  The  mat- 
ter presents  no  error. 

The  seventh,  eighth,  ninth,  and  tenth  as- 
signments complain  of  alleged  errors  in  in- 
structions with  respect  to  Issues  5  and  6. 
As  above  shows,  Issues  6  and  6  became  Im- 
material in  view  of  the  third  and  fourth 
findings.  The  errors,  if  any,  with  respect  to 
Instructions  given  In  connection  with  issues 
5  and  6  are  therefore  harmless. 

Finding  no  reversible  error,  the  Judgment 
Is  affirmed. 


NATIONAL  SURETY  CO.  v.  LANDERS. 
(No.  2448.) 

(Court  of  Civil   Appeals   of  Texas.     Texar- 
kana.     Nov.  23,  1921.     Bebearing  De- 
nied Dec.  1,  1921.) 

I.  Evirienoo   ^=>67(2)— insaatty    presumed   to 
contlnae  till  fermal  dlsoharge  from  asylum. 
In  the  absence  of  testimony  to  the  con- 
trary, it  is  presumed  that  insanity  of  a  person 


who  had  beea  eommitted  to  the  insane  asylum 
eoDtinoed  until  ahe  was  finally  discharged  from 
the  asylum,  though  she  was  oosditionally  re- 
leased before  that  time. 

2.  Evldeaee  «s>89— Evldenea  held  not  to  show 
oonoluslvely  restoration  to  sanity  before 
period  of  limitations. 

In  a  suit  upon  the  bond  of  the  guardian  of 
an  insane  person,  testimony  that  more  than  two 
years  before  the  institution  of  the  suit  the 
insane  person  had  done  her  own  housework, 
transacted  her  own  business,  and  was  granted 
a  divorce  from  her  husband,  after  she  had 
been  released  from  the  insane  asylum  on  fur- 
lough, did  not  show  her  restoration  to  sanity 
as  matter  of  law  more  than  two  years  before 
the  institution  of  the  suit,  in  view  of  the  pre- 
sumption that  her  insanity  continued  until 
her  final  discharge  from  the  asylum. 

3.  Judgment  «=o5Q3— Causa  of  action  on  guard- 
ian's bond  held  single  and  not  to  be  split 
without  consent. 

A  cause  of  action  on  the  bond  of  the  guard- 
ian of  an  insane  person  to  recover  the  sums 
unaccounted  for  by  the  guardian,  and  those 
with  which  he  was  improperly  credited  on  his 
account,  is  a  single  cause  of  action,  which  can- 
not be  split  without  the  surety's  consent. 

4.  Judgment  ®=3593— Guardian's  surety  held 
to  have  consented  to  splitting  cause  of  action. 

Where  suit  was  originally  brought  against 
the  surety  on  the  bond  of  guardian  of  an  in- 
sane person  for  the  entire  amount  received  by 
the  guardian,  but  the  court  in  such  suit  re- 
fused to  consider  plaintiff's  right  to  recover 
the  portion  of  the  amount  with  which  the 
guardian  had  been  credited  by  the  probate 
court  until  the  approval  of  the  account  was 
revived  by  the  probate  court,  and  the  surety 
made  no  objection  to  the  ruling  and  took  no  ap- 
peal from  the  judgment,  it  consented  to  the 
splitting  of  the  cause  of  action,  and  cannot 
plead  that  judgment  in  bar  in  subsequent  action 
foL-  the  amount  credited. 

5.  Insane  persons  4=945— Court  held  to  have 
had  Jurisdiction  to  deny  relief  In  prior  suit. 

Jn  an  action  on  the  bond  of  guardian  of  an 
insane  person  to  recover  the  total  amount  re- 
ceived, the  court  had  jurisdiction  to  deny  the 
relief  sought  as  to  the  amount  received  by  the 
guardian,  for  which  he  had  been  given  credit 
by  the  probate  court  of  the  county,  though  the 
court  had  no  jurisdiction  to  review  the  pro- 
bate decree  on  the  accounting. 

6.  Judgment  i£=»590( I)— Failure  to  appeal 
from  refusal  to  consider  Issue  waives  right 
to  plead  Judgment  In  bar  of  later  aetlon. 

Where  the  court  rendering  former  judg- 
ment expressly  refused  to  consider  the  right 
to  recover  a  portion  of  the  money  claimed  by 
plaintiff,  defendant's  failure  to  appeal  from 
such  judgment  waived  its  right  to  plead  the 
judgment  in  bar  of  a  subsequent  action  for  that 
amount 

7.  Judgment  <s=>590(t)— Not  oonelnslve  as  to 
matters  expressly  excluded  therefrom. 

The  rule  that  a  judgment  is  conclusive  as 
between  the  parties  of  ^1  matters  which  could 
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hare  been  adjudicated  It  subject  to  the  ex- 
ception that  it  is  not  condusive  as  to  issues 
which  the  court  in  renderinj;  the  jadgment 
expressly  excluded  from  its  consideration. 

Appeal  from  District  Court,  HopMiM 
County;  Geo.  B.  Hall,  Judge. 

Action  by  Mrs.  Alice  B.  Landers  against 
the  National  Surety  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

By  an  order  of  the  county  court  of  Hop- 
kins county  made  July  8, 1912,  A.  P.  Landers 
was  appointed  guardian  of  the  person  and 
estate  of  appellee,  Alice  B.  Lahders,  his  wife, 
who,  the  order  recited,  had  been  "adjudged  to 
be  a  person  of  unsound  mind."  In  Blarch, 
1914,  said  court  made  an  order  directing 
said  A  P.  Landers,  as  such  guardian,  to 
sell  an  undivided  Interest  appellee  owned  In 
a  tract  of  land.  The  court  in  the  same  order 
directed  the  guardian  to  make  and  file  for 
approval  a  bond  in  "an  amount  equal  to 
twice  the  value  of  said  land  and  twice  the 
amount  for  which  said  land  is.  sold  for." 
In  compliance  with  the  order  the  guardian 
sold  the  interest  of  appellee  in  the  land  for 
$6,050,  and  made  and  filed  a  bond  in  the  sum 
of  $12,100,  which  bond  the  court  approved 
March  19,  1914.  Appellant  was  the  surety 
on  the  bond.  January  28,  1916,  the  guardian 
filed  a  report  showing  that  as  such  he  liad 
received  said  $6,050,  and  showing  that  be 
had  expended  of  same  sums  aggregating 
$4,988.45,  leaving  $1,061.56  stlU  In  his  hands. 
Said  report  was  approved  by  said  county 
court  by  an  order  made  October  26,  1916. 
Afterwards,  but  at  a  time  not  shown  by  the 
record,  by  a  suit  she  brought  on  said  bond 
in  the  district  court  of  Hopkins  county,  num- 
bered 5901,  appellee  sought  a  recovery 
against  the  guardian  and  appellant,  as  his 
surety,  of  the  $6,050  the  guardian  had  re- 
ceived for  her  account  as  stated,  on  the 
ground  that  the  guardian  had  wrcmgfuily 
and  fraudulently  misused  same  for  his  own 
benefit  It  does  not  appear  from  the  record 
that  A.  P.  Landers  answered  the  suit,  but 
it  does  appear  that  he  died  while  it  was 
pending.  AH>ellant  answered,  setting  up, 
among  other  things,  that  the  report  of  the 
guardian  hereinbefore  referred  to,  showing 
expenditures  by  him  on  account  of  appellee 
aggregating,  as  aforesaid,  $4,988.45,  was 
duly  approved  by  said  county  court,  and  for 
that  reason  she  was  not  entitled  to  recover 
that  much  of  the  sum  she  sued  for.  The 
trial  of  the  suit  resulted  in  a  judgment 
(rendered  September  9,  1920)  in  appellee's 
favor  against  appellant  for  $1,061.55,  which 
was  duly  paid  to  her  by  appellant.  In  the 
judgmrait  was  a  recital  with  reference  to 
the  report  of  the  guardian  above  referred  to, 
as  follows: 

"The  court  refuses  to  pass  upon  the  items 
set  forth  in  said  report,  for  the  reason  that 


the  court  is  of  the  opinion  that  a  bm  of  review 
should  be  first  taken  by  the  ward,  Mrs.  Alice 
B.  Landers,  in  the  probate  court  before  this 
court  would  have  jurisdiction  to  change,  cor- 
rect, or  modify  such  report  or  account  in  any 
respect,  and  the  amount  of  $1,061.65  for  which 
judgment  is  rendered  herein  for  the  plaintiff, 
as  aforesaid,  is  the  amount  and  difference  be- 
tween the  aggregate  of  said  report  and  the 
total  amount  received  by  the  said  guardian." 

September  13,  1920,  appellee  sought  by  a 
bill  of  review  she  then  filed  in  said  county 
court  to  have  the  order  of  that  court  approv- 
ing the  guardian's  report  so  modified  as  to 
disai^rove  and  expunge  therefrom  credits 
he  claimed  amounting  to  $3,850.  Appellant, 
on  grounds  which  need  not  be  stated,  contest- 
ed the  right  of  api>ellee  to  the  relief  she 
sought.  At  the  hearing,  had  November  6, 
1920,  said  county  court  granted  the  prayer  of 
appellee  as  to  items  aggregating  $2,950,  and 
modified  the  order  previously  Altered  ap- 
proving the  guardian's  report  accordingly. 
At  the  same  time  said  county  court  entered 
an  order  dlschargring  appdlee  from  control 
by  the  court  and  restoring  her  property 
to  her.  Appellant  gave  notice  of  an  appeal 
to  the  district  court  tram  the  order  of  said 
county  court  modifying  the  order  approving 
the  guardian's  report,  and  a  transcript  of 
the  proceedings  in  said  county  court  was 
filed  In  the  district  court  December  10,  1920. 
In  the  meantime,  to  wit,  on  November  12, 
1920,  appellee  had  commenced  a  suit  (num- 
bered 6110)  in  said  district  court  to  recovw 
of  aroellant  as  the  surety  on  said  guardian's 
bond,  said  sum  at  $2,950,  representing  cred- 
its the  guardian  claimed  in  Iiis  said  report, 
and  which  said  county  court,  at  the  hearing 
of  appellee's  bill  of  review  disapproved  as 
aforesaid.  In  its  answer  appellant  set  up 
as  reasons  why  a  recovery  should  be  denied 
appellee:  (1)  The  judgment  in  the  suit  she 
first  brought  on  the  I>ond,  in  whidi  she  was 
awarded  the  sum  of  $1,061.55,  wUcb  appel- 
lant paid,  as  hereinbefore  stated;  and  (2) 
that  appellee's  right  to  maintain  the  suit  was 
barred  by  the  statute  of  limitatious  of  two 
and  four  years.  By  the  consent  of  the  par- 
ties the  two  suits — that  is,  the  one  com- 
menced by  appellee  in  said  county  court  to 
review  and  correct  the  order  approving  said 
guardian's  report,  pending  in  said  district 
court  on  the  appeal  prosecuted  as  aforesaid, 
and  the  one  last  referred  to  above  commenced 
by  appellee  in  the  latter  court  to  recover  the 
$2,95(P— were  consolidated  and  tried  in  said 
district  court  as  one  suit  The  trial  resulted 
in  the  judgment  rendered  January  29,  1921, 
from  which  this  appeal  is  prosecuted,  award- 
ing appellee  a  recovery  against  ai^)ellant 
of  said  sum  of  $2,950,  "being  the  amount" 
it  was  recited,  "restored  to  her  by  the  pro- 
bate court  of  Hopkins  county,  Tex.,  in  its 
judgment  rendered  on  November  6,  1920,  on 
her  bill  of  review  filed  therein  and  appealed 
from   by    the    National    Surety    Company, 
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wbich  Jndgmagit  1>  apinroved  and  Is  the 
amount  sued  for  by  the  plaintiff,  made  up 
of  the  Items  shown  therein."  It  does  not 
appear  from  the  record  when.  If  ever,  appel- 
lee was  adjudged  to  be  of  unsound  mind, 
but  It  does  appear  that  she  was  admitted  as 
a  patient  In  the  North  Texas  Insane  Asylum 
June  18,  1908;  that  she  was  released  from 
that  institution  <»  a  furlough  November  26, 

1916,  was  dls<diarged  as  improved  April  18, 

1917,  and  formally  and  finally  discharged 
therefrom  September  15,  1920. 

Brooks,  Worsham  &  BoUina,  of  Dallas,  for 
appellant 
Wm.  H.  Atwell,  of  Dallas,  for  appellee. 

WILLSON,  C,  J.  (after  sUtlng  the  facU 
as  above).  [1,2]  The  order  of  the  ooonty 
court  approving  the  guardian's  report  was 
made  October  26, 1916.  By  the  terms  of  the 
statute  (article  733,  Vernon's  Statutes)  appel- 
lee was  not  entitled  to  have  the  order  revised 
and  corrected  after  the  expiration  of  two 
years  from  that  date,  unless  she  was  then 
of  unsound  mind.  In  which  event  she  had 
two  years  after  the  removal  of  that  disabili- 
ty in  which  to  Institnte  proper  proceedings 
to  have  the  order  corrected.  Appellant  docs 
not  controvert  testimony  showing  that  appel- 
lee was  of  unsound  mind  and  confined  in  an 
insane  asylum  from  1908  until  after  the 
date  when  the  guardian's  report  was  ap- 
proved. Nor  does  It  controvert  the  rule  of 
evidence  which  required  the  trial  court  to 
presume,  in  the  absence  of  testimony  estab- 
lishing the  truth  to  be  to  the  contrary,  that 
appellee  continued  to  be  of  unsound  mind 
until  she  was  finally  discharged  from  said 
asylum  September  16,  1920.  Herndon  v. 
Vlck,  18  Tex.  Civ.  App.  683,  45  S.  W.  852; 
Rowan  v.  Hodges,  175  S.  W.  847;  16  Cyc. 
1062 ;  10  B.  C  L.  872.  Its  contention  is  that 
It  appeared  appellee  recovered  her  reason 
more  than  two  years  before  the  time  (Sep- 
tember 13,  1920)  she  commenced  the  proceed- 
ings in  the  county  court  to  revise  and  correct 
the  order  approving  said  report,  and,  as 
supporting  the  contention,  appellant  points 
to  testimony  of  appellee  as  a  witness  that 
she  had  never  been  of  unsound  mind;  that 
after  she  left  the  asylum  in  1917  she  did  her 
own  housework,  transacted  her  own  business 
without  hindrance,  and  in  1018  or  1919  sued 
for  and  was  granted  a  divorce  from  her  hus- 
band. We  do  not  think  it  should  be  said  that 
this  testimony  established  as  a  matter  of  law 
that  appellee  had  recovered  from  the  dis- 
ability from  which  she  suffered  and  was  of 
sound  mind  during  the  two  years  preceding 
the  time  when  she  commenced  the  proceed- 
ings referred  to.  The  question  as  to  when 
she  recovered  from  the  disability  we  think 
remained  one  ot  fact  for  the  trial  court  to 
decide,  and  we  are  not  prepared  to  say  he 
was  not  warranted  in  deciding  it  as  he  did. 
In   addition  to   the   presumption    the   rule 


referred  to  required  him  to  indulge  was  the 
fact  shown  by  testimony  that  appellee  was 
not  finally  and  formally  discharged  from  the 
asylum  until  September  15,  1020,  and  the 
fact  that  the  county  court  did  not  discharge 
her  as  restored  to  her  right  mind,  and  di- 
rect that  the  property  she  owned  be  restored 
to  her,  until  November  5,  1920. 

[3, 4]  Appellant  insists  it  appeared  that  ap- 
pellee's cause  of  action  on  the  guardian's 
bond  was  a  single  one,  and  therefore  within 
the  rule  inhibiting  the  splitting  of  such  a 
cause  of  action  by  the  institution  of  more 
than  one  suit  thereon,  and  providing  that, 
when  this  Is  done,  "the  pendency  of  the  first 
may  be  pleaded  in  abatement  of  the  others, 
and  a  Judgment  upon  the  merits  in  either  will 
be  available  as  a  bar  in  the  others."  1  G.  J. 
1106.  We  are  inclined  to  agree  that  the 
cause  of  action  was  a  single  one,  and  there- 
fore not  divisible  without  appellant's  .consent 
and  at  the  instance  of  appellee  alone.  1  R. 
C.  L.  343.  But  we  are  not  prepared  to  say 
It  appears  from  the  record  that  the  division 
was  so  made.  On  the  contrary,  we  think  it 
appears  it  was  not  made  by  appellee,  but  by 
the  court  when'  be  refused  to  pass  on  appel- 
lee's claim  of  a  right  to  recover  mwe  than' 
the  $1,061.56  he  adjudged  to  her;  and  we 
think  appellant  Is  in  the  attitude  of  having 
consented  to  the  division  so  made. 

The  suit  appellee  first  commenced  was  for 
the  whole  amount  she  claimed  appellant  was 
liable  to  her  for  on  the  bond.  The  second 
suit  was  only  for  the  items  included  in  that 
amount  which  the  court  refused  to  pass  on. 
As  is  shown  by  the  recital  in  the  Judgment 
set  out  in  the  statement  above,  the  refusal  of 
the  court  to  pass  on  said  items  was  based  on 
the  view  that  they  represented  credits  the 
guardian  claimed  in  his  report  which  only 
the  county  court  had  power  to  "change,  cor- 
rect, or  modify." 

[1,6]  Doubtless  the  view  was  a  correct 
one ;  and  if  appellee's  suit  had  been  to  revise 
and  correct  the  report  and  order  approvin,^ 
it,  the  conclusion  of  the  court  that  he  was 
without  power  to  grant  such  relief  would 
have  been  correct.  But  that  was  not  appel- 
lee's suit.  She  did  not  seek  relief  of  that 
kind.  Her  suit  was  to  recover  $6,060  which 
she  alleged  the  guardian,  while  holding  for 
her,  wrongfully  misused.  The  Issues  made 
by  the  pleadings  In  her  suit  were:  (1)  Wheth- 
er she  was  entitled  to  recover  any  sum  of 
appellant ;  and,  if  she  was,  (2)  what  amount 
she-  was  entitled  to  recover.  Plainly,  tho 
court  had  poww  to'  determine  those  issues, 
and  be  was  not  deprived  of  the  power  because 
It  appeared  in  the  evidence  that  inquiry  by 
him  as  to  appellee's  right  to  recover  part 
of  the  sum  she  sued  for  was  precluded  by  a 
judgment  of  the  county  court  He  could 
have  determined,  as  he  did,  that  appellee  was 
entitled  to  recover  $1,061.65  of  the  sum  she 
sued  for,  and  he  could  have  determined  that 
she  was  not  entitled,  because  of  her  failure 
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to  make  the  proof  necessary  to  recover  tbe 
remainder  of  that  sum.  If  he  might  have 
done  that,  then  the  parties  might  hare  In- 
sisted on  Us  doing  it,  and,  had  he  refused, 
might  have  resorted  to  the  means  provided 
by  law  to  have  the  refusal  reviewed,  and, 
if  erroneous,  corrected.  Failing  to  do  that, 
we  think  both  appellant  and  appdlee  were  in 
the  attitude  of  consenting  to  the  course  pur- 
sued by  the  court  when  he  refused  to  pass 
on  the  Items  In  question.  If  that  is  trne, 
then  of  course  appellant  should  not  be  beard 
to  insist  that  appellee  was  not  entitled  to 
maintain  the  second  suit  1  B.  C.  L.  342;  1 
O.  J.  1109. 

[7]  If  the  conclusion  reached  that  ai^>el- 
lant  waived  any  right  it  had  to  object  to  the 
splitting  of  appellee's  cause  of  action  is 
erroneous,  we  think  appellant's  contention 
that  the  Judgment  in  the  first  suit  was  con- 
clusive against  the  right  of  appellee  to  re- 
cover as  she  did  In /the  second  suit  neverthe- 
less should  be  overruled.  The  general  nile 
is  that,  as  between  the  parties,  a  Judgment 
is  conclusive  of  all  matters  "put  In  litigation 
by  the  pleadings,  and  which  could  have  been 
adjudicated  in  the  suit."  Whitman  v.  Al- 
drlch,  157  S.  W.  464,  471.  The  rule  probably 
would  apply  to  the  judgment  in  the  first  suit, 
as  appellant  claims  it  does,  but  for  the  recital 
in  it  showing  that  the  court  rendering  it  re- 
fused to  pass  on  the  items  forming  the  basis 
of  the  second  suit  That  recital,  we  think, 
brings  the  Judgment  within  an  exception  to 
the  general  rule,  to  wit,  that  a  judgment  Is 
not  conclusive  as  to  issues  which  the  court 
rendering  the  judgment  "expressly  excludes 
from  its  determination."  Converse  v.  Davis, 
90  Tex.  462,  466,  39  S.  W.  277 :  Hshaway  v. 
Runnels,  71  Tex.  352,  9  3.  W.  260.  That  the 
court  rendering  the  judgment  in  question 
here  did  that  is  clear  ttom  the  recital  in  that 
judgment  set  out  in  the  statement  above 
Assignments  not  disposed  of  by  what  has 
been  said  are  overruled. 

The  Judgment  is  affirmed. 


SANDERS  V.  HICKMAN.     (No.   1802.) 

(Court  of  GyH  Appeals  of  Texas.     Amarillo. 
Nov,  23,  1921.) 

I.  Fraud  «=946— PetHIOR  held  to  show  decep- 
tion iBdttclag  trade. 
In  an  action  for  fraud  inducing  a  trade  of 
lands,  allegations  that  representations  that  a 
certain  tract  and  a  house  thereon  belonged  to 
the  lands  sold  were  in  part  the  inducement  to 
the  trade,  that  plaiutifC  paid  the  consideration 
on  such  representation,  that  be  was  ignorant 
that  such  tract  was  not  included  in  the  deed 
until  after  he  had  purchased  and  paid  for  the 
property,  and  that  defendant  did  not  own  sach 
tract,  held  to  show  plaintiff  was  deceived  and 
induced  thereby  to  pay  the  price. 


2.  Fraud  4cs>35— Right  to  danagoa  not  da> 
feated  liy  fatloro  to  rooolad. 

The  fact  that  one  induced  to  purchase  land 
by  another's  fraud  as  to  its  location,  or  what 
it  includes,  retains  possession  and  elects  not 
to  rescind  the  sale,  does  not  necessarily  pre- 
clude him  from  recovering  damages  in  an  ac- 
tion for   deceit. 

3.  Fraud  ^s>22(  I )— VondoVt  omioaion  to  read 
deed  held  ■•  defense. 

A  vendor  who  fraudulently  represented 
that  a  certain  tract  of  land  and  a  boose  there- 
on were  part  of  the  land  to  be  conveyed,  there- 
by inducing  vendee  to  pay  the  price  he  did,  and 
fraudulently  omitting  such  tract  from  the  deed, 
cannot  defend  against  his  own  wrong  on  the 
ground  vendee  could  have  discovered  the  omis- 
sion by  reading  the  deed,  and  that  he  was  neg- 
ligent in  not  sooner  discovering  the  fraud  and 
mi  srepresentation. 

4.  Reformation  of  iBStramenls  c=>25— Failare 
to  discover  mistake  by  reading  deed  no  de- 
fonse  to  other  party  equally  at  fault. 

If  land  is  omitted  from  a  deed  by  mutual 
mistake,  failure  of  one  to  understand  through 
omission  to  read,  or  give  anfflcient  attention 
to,  the  contents  of  the  instrument  cannot  avail 
as  a  defense  to  the  other  equally  at  fault. 

5.  RetornatloB  of  Inttramoats  «=>I8(I)— !■• 
strunoat,  not  oonfomriag  to  aoroMnent  bo> 
oaaoo  of  mutaal  miotake  or  fraud,  will  bo  re- 
formed. 

Where  a  written  instrnment  fails  to  con- 
form to  the  agreement  between  the  parties  in 
consequence  of  a  mutual  mistake,  however  in- 
duced, or  the  mistake  of  one  and  fraud  of  the 
other,  a  court  wUl  reform  it  so  as  to  make  it 
conform  to  the  actual  agreement. 

6.  Fraud  $=>49— Proof  of  values  not  available 
In  absence  of  allegations. 

In  an  action  for  fraud  in  exchange  of 
property,  proof  of  values  is  not  available  in  the 
absence  of  allegations  thereof. 

7.  Fraud  «=»47— Allegations  of  facts  a*  to 
damages  essential. 

In  an  action  for  fraud  in  exchange  of  prop- 
erty the  petition  must  set  forth  the  necessary 
facts  to  be  considered  in  measuring  damages. 

8.  Fraud  «s»47— Petition  for  fraud  In  exchange 
of  property  held  not  to  allege  necessary  facts 
for  measuring  damages. 

In  an  action  for  false  representations  in- 
ducing an  exchange  of  property,  a  petition  al- 
leging the  value  of  land  fraudulently  omitted 
from  defendant's  deed  and  stating  that  the 
amount  plaintiif  paid  for  the  entire  tract  waa 
the  reasonable  value  of  the  same,  including 
the  omitted  tract,  without  alleging  the  amount 
paid  or  the  value  of  the  property  given  in 
exchange,  or  the  value  of  the  land  received, 
does  not  state  the  necessary  facts  for  meas- 
uring damages,  though  sufficient  on  a  general 
exception  to  state  a  cause  of,  action  for  nom- 
inal damages. 

9.  Trial  «=»260(6)— No  error  In  refusing  re- 
quested Instruction  where  substantially  given 
In  general  ohargo. 

In  an  action  for  damages  for  fraud  inducing 
an  exchange  of  lands,  where  the  court  in  its 
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general  charge  subatantiiiUy  gave  the  rules  as 
to  the  measure  of  damages  requested  by  plain- 
tiff, an  assignment  of  error  in  the  overmling  of 
a  requested  instruction  as  to  such  measure  will 
be  orermled. 

10.  Fraad  «=358(l)— Evldenoe  insuffloleiit  to 
show  damagas  for  fraud  In  exohang*  of  prop- 
er^. 

In  an  action  for  false  representations  as  to 
land  included  in  a  deed  given  on  an  ezcliange  of 
property,  oTidence  held  insufficient  to  show 
damages;  the  difference  between  th»  talae  of 
the  property  received  and  that  giren  in  ex- 
diange  not  being  shown. 

11.  Fraud  «=359( I)— Measure  of  damages  for 
fraud  In  exohanga  of  property  stated. 

The  measure  of  damages  for  fraud  induc- 
ing a  purchase  or  exchange  of  property  is 
^hat  plaintiff  lost  in  the  deaL 

Appeal  from  Dlatrict  Court,  Hunt  County; 
A.  P.  Dohoney,  Judge. 

Action  by  Frank  Hickman  against  J.  W. 
Handera  and  others.  Judgment  for  plaintiff 
against  the  named  defendant,  who  appeals. 
Affinned  in  part  and  reversed  and  remanded 
as  to  parties  named. 

Pope  &  Yoxmg,  of  Dallas,  Dinsmore,  Mc- 
Mahan  ft  Dinsmore,  and  Barry  h.  Carpenter, 
all  of  Greenville,  for  appellant 

0.  F.  Greenwood,  of  Dallas,  and  Clark  & 
Sweeton,  of  Greenville,  for  appellee. 

HUFF,  C.  J.  This  action  was  brought  by 
appellee,  Hickman,  against  appellant,  J.  W. 
Sanders,  and  several  other  parties,  not  neces- 
sary to  name  at  this  place.    It  was  alleged: 

That  prior  to  the  3d  day  of  July,  1918,  the 
defendant  Sanders  was  the  owner  of  tracts  of 
land  in  Hunt  county,  Tex.,  bonnded  and  de- 
scribed, giving  the  boundaries  of  two  surveys 
of  land.  "That  on  or  about  said  date  the 
defendant  Sanders,  by  warranty  deed,  for_  a 
valuable  consideration,  conveyed  to  the  plain- 
tiff said  tracts  of  land.  That  prior  to  the 
time  said  conveyance  was  made,  and  in  order 
to  induce  plaintiff  to  purchase  said  property, 
the  defendant  Sanders,  among  other  things, 
represented  to  him  that  a  certain  house,  sit- 
uated on  a  tract  of  about  2  acres  of  land  in 
which  the  defendant  Tansy  resided  at  said 
time,  was  a  part  of  the  tracts  of  land  to  be 
conveyed.  That  plaintiff  made  the  trade  and 
paid  the  consideration  for  said  property  in 
part  upon  the  representations  aforesaid,  and 
in  the  belief  and  with  the  understanding  that 
said  house  and  the  tract  of  land  upon  which  it 
was  located  constituted  a  part  of  the  land  he 
was  purchasing,  and  that  plaintiff  never  knew 
anything  to  the  contrary  until  long  after  he 
had  purchased  and  paid  for  said  property. 
That  said  tract  of  land  was  of  the  reasonable 
value  of  from  $S0O  to  $1,000.  That  as  a  mat- 
ter of  fact  it  constituted  no  part  of  the  tract 
of  land  belonging  to  the  defendant  Sanders. 
That  he  did  not  include  the  same  in  his  deed 
he  made  to  the  plaintiff,  and  that,  if  ptaiutiff 
is  mistaken  in  the  allegations  that  he  did  not 


own  said  house  and  tract  of  land,  then  he  al- 
leges the  fact  to  be  that  said  defendant  left 
said  tract  and  said  house  out  of  the  convey- 
ance purposely  and  fraudulently.  That  in  ei- 
ther event  plaintiff  procured  property,  worth 
from  $800  to  $1,000  less  than  it  wonld  have 
been  worth  had  such  representations  been  true 
and  had  said  house  and  lot  been  covered  by 
the  conveyance  aforesaid.  That  the  said  San- 
ders also  represented  that  while  the  land  above 
described  was  in  possession  of  tenants  who 
had  the  right  to  the  possession  until  the  end  of 
that  year,  plaintiff  could  procure  without  ex- 
pense possession  of  100  acres  thereof  for  the 
purpose  of  planting  the  same  in  wheat  during 
the  fall  of  1018.  That  as  a  matter  of  fact  said 
100  acres  would  have  been  surrendered  to  him 
for  the  purpose  aforesaid  by  tenants  who  had 
cultivated  the  same  during  said  fall,  and  plain- 
tiff would  have  planted  the  same  in  wheat  and 
grown  a  wheat  crop  thereon  in.  1919,  but  for 
the  facts  herein  alleged." 

That  after  the  trade  was  closed  and  deed 
delivered  Sanders  rented  to  defendants  Tanzy 
and  Thomas  for  another  year,  and  thereby 
enoouraged  them  not  to  deliver  possession 
of  the  land  to  appellee,  and  prevented  their 
doing  so,  whereby  Hickman  was  prevented 
from  Bowing  any  wheat  on  the  farm  that 
faU,  to  which  he  laid  his  damage  at  $3,000. 
The  case  was  submitted  to  a  Jnry  upon  a 
general  diarge,  and  the  Jury  returned  a  ver- 
dict in  favor  of  Hickman  against  Sanders  for 
$800  damages,  and  upon  Instruction  by  the 
court  rendered  a  verdict  in  favor  of  Thomas 
and  Tansiy  against  Hickman,  and  a  verdict 
In  tuvot  of  Sanders  against  Thomas  and 
Taney,  l^ere  is  no  complaint  in  this  court 
on  the  ground  that  the  court  instructed  the 
verdicts  as  above  stated,  and  the  <»l7  issue 
here  Is  between  Hickman  and  Sanders. 

The  first  and  sectmd  assignments  are 
founded  upon  the  action  of  the  court  in  over- 
mling exceptions  Ic  and  Id.  Exception  (c) 
is  that  the  petition  "does  not  show  that  plain- 
tiff was  deceived  by  the  alleged  misrepresen- 
tation, and  by  reason  of  such,  deception  took 
the  conveyance  from  this  defendant  of  the 
land  as  alleged,"  and  (d)  "does  not  show 
that  plaintiff  was  deceived  by  the  alleged 
misrepresentation  and  by  reason  of  sudi  de- 
ception took  the  conveyance  without  knowl- 
edge of  the  alleged  omission  and  does  not 
show  any  misrepresentation  or  fraud  on  the 
|)art  of  this  defendant,  inducing  him  to  do 
so."  The  exception.')  are  addressed  to  that 
part  of  the  petition  which  alleges  appellant 
represented  a  2-acre  tract  of  land  with  the 
house  thereon  belonged  to  the  land  whldi 
was  being  traded  for  and  as  part  thereof. 
The  appellant  pres^its  as  propositions  In 
effect:  A  party  to  a  deed  of  conveyance  is 
charged  with  knowledge  of  the  contents 
thereof,  unless  he  proves  some  artifice  or 
fraud  on  the  other  party,  whereby  he  Is  pre- 
vented from  reading  the  Instrument  or  learn- 
ing its  contents;  (2)  where  a  deed  is  avoided 
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or  damage  recovered  for  fraud  or  dec^t, 
such  fraud  or  deceit  has  always  been  to  some 
matter  extraneous  to  the  written  convey- 
ance itself  or  with  reference  to  the  contents, 
and  some  reason  must  be  shown  why  the  com- 
plaining party  did  not  read  the  Instrument. 

[1]  This  Is  not  a  suit  for  rescission,  can- 
cellation, nor  to  reform  a  deed,  but  for  dam- 
ages on  representation  inducing  the  trade 
which  were  facts  extraneous  of  the  deed.  It 
is  based  on  fraud  and  deceit  We  think  the 
petition  sufficiently  shows  deception  in  the 
representation  that  the  land  and  house  be- 
longed to  the  tracts  of  land  being  sold,  and 
were  in  part  the  inducement  to  the  trade, 
and  that  aiqiellee  paid  the  consideration  upon 
such  representation,  that  be  was  ignorant 
that  the  2  acres  were  not  in  fact  Included  in 
the  deed  until  long  after  he  had  purchased 
and  paid  for  the  property,  and  in  effect  al- 
leged that  the  appellant  did  not  in  fact  own 
the  2  acres  and  house.  This,  we  think,  suf- 
ficiently alleged  that  appellee  was  deceived 
and  was  induced  thereby  to  pay  the  price  he 
did  for  the  land.  The  allegations  were  not 
made  for  the  purxx>8e  of  varying  the  terms 
of  the  written  instrument,  but  to  the  end 
of  showing  that  the  appellee  was  Induced  to 
purchase  the  land  upon  the  false  representa- 
tions that  the  land  included  the  two  acres 
and  the  house.  U.  S.  Gypsum  C!o.  v.  Shields, 
106  S.  W.  724;  Commonwealth,  etc.,  v.  Bo- 
mar,  189  S.  W.  1060;  Moore  v.  Beakley 
(Com.  App.)  215  S.  W.  967. 

[2]  Where  a  party  Is  induced  to  purchase 
land  by  the  other's  fraud  or  deceit  as  to  its 
location,  or  what  It  Includes,  the  fact  that 
the  defrauded  party  retains  possession  of 
the  land  and  elects  not  to  rescind  the  sale 
does  not  necessarily  preclude  him  from  re- 
covering damages  therefor  in  an  acti(m  for 
deceit.  Mitchell  v.  Zimmerman,  4  Tex.  75, 
51  Am.  Dec.  717;  Guinn  v.  Ames,  36  Tex. 
Civ.  App.  613,  83  S.  W.  232;  Blythe  v. 
Speake,  23  Tex.  429 ;  Grabenhelmer  v.  Blum, 
63  Tex.  369;  Hallwood,  etc.,  v.  Berry,  35 
Tex.  av.  App.  554,  80  S.  W.  867. 

[3]  The  appellant,  having  represented  that 
the  2  acres  and  the  house  were  part  of  the 
land  to  be  conveyed,  or  which  he  was  selling, 
inducing  the  appellee  thereby  to  pay  the  price 
he  did,  and  fraudulently  omitting  from  the 
deed  the  2  acres,  is  In  no  position  to  defend 
against  his  own  wrong  by  relying  upon  the 
fact  that  appellee  could  have  discovered  the 
omission  by  reading  the  deed,  and  that  he 
was  negligent  in  not  sooner  discovering  the 
fraud  and  misrepresentation.  Buchanan  v. 
Burnett,  102  Tex.  492,  119  S.  W.  1141,  132 
Am.  St.  Rep.  900 ;  Labbe  v.  Corbert,  69  Tex. 
503,  6  S.  W.  811. 

[4,  t]  If  omitting  the  2  acres  had  been  only 
a  mutual  mistake,  the  failure  of  one  to  un- 
derstand through  omission  to  read  or  give 
suttlcient  attention   to  Its  contents   cannot 


avail  as  a  defoise  to  the  other  equally  at 
fault 

"Indeed,  in  most  of  the  cases  to  be  found  in 
the  books,  where  relief  has  been  sought  against 
written  inetrnmentB  on  the  ground  of  fraud 
and  mistake,  the  complaining  parties  were 
chargeable  vHth  the  same  kind  of  negligence 
which  exists  in  this  case,  to  wit  the  omission 
to  read  or  understand  the  contents  of  in- 
struments esecnted  or  accepted.  It  has  cer- 
tainly never  been  announced  as  the  law  in  this 
state  that  the  mere  omlsBion  to  read  or  know 
the  contents  of  a  written  instrument  should  bar 
any  relief  by  way  of  a  reformation  of  the  in- 
strument on  account  of  mistake  or  fraud.  It 
is  tbe  general  rule  that  where  a  written  in- 
strument fails  to  conform  to  tbe  agreement 
between  the  parties  in  consequence  of  the  mu- 
tual mistake  of  tbe  parties,  however  induced, 
or  the  mistake  of  one  party  and  fraud  of  the 
other,  a  court  will  reform  the  instrument  so  as 
to  make  it  conform  to  the  actual  agreement 
between  the  parties."  Kelley  v.  Ward,  94  Tei. 
289,  60  S.  W.  311. 

Although  the  appelant  led  ai^tellee  into 
error  in  accepting  a  deed  which  did  not  In- 
clude the  land  agreed  upon,  he  now  Insists 
that  he  ought  not  to  have  accepted  such  deed, 
and  that  appellant  may  take  advantage  of 
that  error,  saying.  In  effect: 

"Because  yon  trusted  me  and  did  not  inves- 
tigate for  yourself  I  will  hold  the  advantage 
which  I  have  gained  thereby,  and  you  must 
suffer  the  loss."  National  Bank  ▼.  McLane, 
96  Tei.  66,  70  S.  W.  201, 

The  facts,  we  think,  are  sufficiently  stated ; 
that  is  the  representations  made,  the  induce- 
ment to  the  trade,  the  false  representation, 
and,  further,  the  fraudulent  omission  of  the 
land  from  the  deed — in  eCFect  a  failure  to 
convey.  This  sufficiently  alleged  facts  con- 
stituting decdt. 

[I,  7]  The  third  and  fourth  assignments 
are  based  on  the  action  of  the  trial  court 
in  overhung  exceptions  If  and  Ig.  They 
are  to  the  effect  that  the  petition  failed  to 
show  that  appellee  had  been  damaged  by  the 
misrepresentation,  that  the  mlsrepreseuta- 
tloQs  are  Immaterial,  and  that  all  the  allega- 
tions are  Insufficient  to  show  a  cause  of 
action.  It  Is  asserted  by  proposition  that  in 
the  exchange  of  land  the  measure  of  damage 
for  fraud  and  deceit  is  the  difference  In  the 
value  of  that  which  plaintiff  actually  receiv- 
ed and  the  value  of  that  which  he  parted 
with.  In  addition  to  the  original  petition 
the  plaintiff  filed  tbe  following  trial  amend- 
ment: 

"That  U  he  is  mistaken  In  the  measure  of 
his  damages  for  the  fact  that  the  2-acre  tract 
of  land  and  house  thereon  was  represented  to 
be,  but  not  included,  in  the  conveyance  from 
Sanders,  then  he  says  that  the  amount  he  paid 
for  the  entire  tract  was  the  reasonable  value 
of  the  same,  including  this  tract,  but  that 
without  said  2  acres  the  entire  property  was 
worth  less  by  $800  to  (1,000  than  what  he  paid. 
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and  that  by  naaon  of  the  facts  alleged  in  his 
petition  lie  is  entitled  to  recover  $800  or 
$1,000,  becaase  said  2  acres  were  not  included 
in  his  conveyance." 

The  ezceptionB  do  not  specifically  point  out 
the  defect  in  failure  to  allege  the  proper 
measure  of  damages.  They  amount  only  to  a 
general  exception,  to  the  effect  that  the  en- 
tire petition  fails  to  state  a  cause  of  action. 
Damages  were  sought  on  die  ground  that  ap- 
I>ellant  Induced  the  tenants  on  the  place  to 
refuse  to  surrender  possession  of  the  land  to 
appellee.  Without  discussing  or  setting  out 
tbe  allegation  on  that  point,  It  may  be  said 
the  petition  Is  very  indefinite  in  Its  allega- 
tions with  reference  to  Inducing  the  tenants 
to  hold  possession  of  the  land  and  the  refusal 
to  surrender  100  acres  to  sow  in  wheat  and 
the  damages  accruing  from  such  conduct  It 
may  be  a  general  exception  would  not  meet 
the  defects.  It  will  be  observed  the  petition 
does  not  allege  that  the  land  in  question  was 
acquired  in  an  exchange  of  land  which  the 
facts  in  Oils  case  disclose.  It  would  appear 
from  the  petition  that  it  was  simply  a  sale 
of  the  two  tracts  of  land  described  in  the  pe- 
tition. It  is  exceedingly  doubtful  if  the  pe- 
tition alleges  facts  sufficient  to  authorize  a 
recovery  of  damages  on  the  false  represen- 
tations. The  allegation  of  plaintiff's  petition 
must  be  sufficient  to  V»nstitute  a  legal  basis 
on  which  to  predicate  Judgment  in  his  favor. 
In  an  acUon  to  recover  damages  for  fraud 
In  exchange  of  property,  proof  of  values  is 
not  available,  in  the  absence  of  allegations 
thereof,  and  tbe  petition  must  set  forth  the 
necessary  facts  to  l>e  considered  In  measur- 
ing damages.  Medley  v.  Lamb,  223  S.  W. 
1048. 

[I]  Clearly  tbe  original  petition  does  not 
allege  the  necessary  facts.  The  trial  amend- 
ment alleges,  "That  the  amount  he  paid  for 
tbe  entire  tract  was  the  reasonaUe  value  of 
same,  including  this  tract  [2  acres]."  With- 
out the  2  acres  the  entire  property  was 
worth  less  by  |800  to  $1,000  than  what  he 
paid.  It  is  not  alleged  wliat  he  paid  or  the 
value  of  tlie  pn^terty  he  gave  In  exchange 
or  tbe  value  of  the  land  he  actually  received 
in  exchange,  except,  it  Is  stated,  the  amount 
paid  was  the  reasonable  value  of  the  entire 
tract,  including  the  2  acres.  .It  is  possibly 
true  under  a  general  exception  we  would  not 
be  Justified  in  holding  the  petition  insufflclent 
to  state  any  cause  of  action.  Olie  appellee 
would  be  entitled  to  recover  at  least  nominal 
damagefs.    Moore  t.  Bealdey,  supra. 

U]  The  fifth  assignment  of  error  will  be 
overruled  for  the  reason  that  the  court.  In 
its  general  charge,  substantially  gave  the 
rules  as  to  the  measure  of  damages  request- 
ed by  appellant. 

The  sixth,  seventh,  eighth,  ninth,  and  tenth 
assignments  will  be  oveixuled.  We  brieve 
what  has  t>een  said  by  us  herein  will  suffi- 


ciently Indicate  our  reasons  for  overruling 
these  assignmentB. 

[10, 1 1]  The  eleventh  assignment  we  think 
should  be  sustained.  It  is  our  view  the 
evidence  does  not  show  that  the  appellee 
sustained  a  loss  in  the  exchange  of  lands  or 
the  sale  by  reason  of  the  deceit.  The  app^- 
lee  owned  land  tn  Denton  county,  which  ho 
exchanged  for  appellant's  land  In  Hunt  coun- 
ty. The  value  of  the  land  in  Denton  county 
is  not  shown,  mie  testimony  shows  that  in 
the  trade  appellee  was  conveyed  485  acres 
In  the  two  tracts  described  in  his  petition, 
situated  in  Hunt  county;  that  he  assumed 
$10,000  indebtedness  against  the  two  tracts 
and  gave  his  note  for  $20,000  and  his  equity 
in  the  Denton  county  land,  valued  in  the 
trade  at  $7,200,  making  a  total  of  $38,000. 
The  lowest  value  placed  on  the  Hunt  county 
lands  at  the  time  of  the  trade  is  $80  per  acre, 
or  $38,800.  In  several  places  the  appellee 
Hickman  gave  the  value  of  the  Hunt  county 
land  at  the  time  of  the  trade  as  $100  per 
acre.  As  stated,  the  value  of  the  Dentw 
county  land  is  not  shown  at  the  time  of  the 
trade,  only  the  agreed  value  for  the  equity 
at  $7,200.  The  2  acres  in  controversy  are 
shown  to  have  been  only  average  land  with 
reference  to  the  485  acres  conveyed,  and 
the  house  worth  about  $500.  It  Is  manifest 
no  loss  Is  shown  to  have  been  sustained  by 
the  appellee  In  falling  to  get  the  house  and 
the  2  acres  In  the  trade  or  exchange  of  lands. 
Clearly  the  difference  between  the  value  of 
the  property  received  and  the  value  of  the 
property  given  in  excliange  la  not  shown. 
The  damage  which  the  appellee  was  entitled 
to  recover,  If  he  was  deceived,  Is  wliat  he 
lost  in  the  exchange  or  the  purchase.  Gtoorge 
V.  Hesse,  100  Tex.  44,  98  S.  W.  107,  8  L.  R. 
A.  (N.  S.)  804,  123  Am,  St  Rep.  772,  15  Ahn. 
Cas.  456;  Medley  v.  Lamb,  223  S.  W.  1048. 
The  facts  In  this  case  would  not  Justify  a 
verdict  tn  favor  of  the  apptilee  for  $800, 
on  account  of  renting  the  land  to  Thomas  and 
Tanzy  by  appellant  or  in  Inducing  them  not 
to  surrender  100  acres  to  sow  in  wheat. 
Without  trying  at  this  time  to  determine  the 
effect  of  the  instructed  verdict  In  favor  of  the 
tenants,  Thomas  and  Tanzy,  as  against  ap- 
pdlee,  it  is  clear  the  court  evidently  con- 
cluded they  had  not  wrongfully  withheld  the 
land  from  appellee.  Just  how  appellant 
would  be  liable  for  the  wrong  of  the  tenants 
when  they  themselves  are  not  liable  we  do 
not  clearly  perceive  at  this  time.  At  any 
rate,  it  is  manifest,  we  think,  the  Jury  did 
not  assess  damages  against  appellant  on  the 
ground  that  the  tenants  refused  to  surrender 
possession  to  appellee  or  to  agree  that  appel- 
lee should  have  100  acres  to  sow  in  wheat 

The  Judgment  awarding  appellee  damages 
against  appellant  vrlll  be  reversed,  but  the 
Judgment  as  to  tbe  other  parties  and  the 
issues  thereunder  will  be  affirmed.  Affirmed 
in  part,  and  reversed  and  remanded  in  part 
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WESTERN  UNION  TELEGRAPH  CO.  v. 
WALLACE.     (No.  7828.) 

(Conrt  of  Civil  Appeal*  of  Texas.    Galreston. 

Feb.  10,  1920.    Rebearing  Denied 

Oct.  13,  1921.) 

1.  Teltgraphs  and  telepliones  «c926%.  New, 
vol.  7A  Key-No.  Series— Not  liable  for  neg* 
llgence  during  federal  control. 

A  telegraph  company  is  not  liable  for  tbe 
negligence  of  agents  during  federal  control,  re- 
gardless of  whetber  tbe  person  injured  has 
a  remedy  against  tbe  government. 

2.  Telegraphs  and.  telephones  «=>263^,  New, 
vol.  7A  Key-No.  Series— Federal  control 
shown. 

Tbe  joint  resolution  of  Congress  of  July 
16,  1018  (U.  S.  Comp.  St  Ann.  Supp.  1919,  ( 
3115%x),  the  President's  proclamation  of  July 
22,  the  order  of  the  Postmaster  General  of 
August  1,  1918,  and  bis  General  Orders  Nos. 
2067  and  33S0,  relating  to  government  control 
of  the  telegraphs  and  telephones  show  conclu- 
sively that  the  government  was  in  control  of 
a  system  and  operating  it  through  tbe  former 
agents  and  employees  of  tbe  companies  in  Oc- 
tober, 1918,  when  plaintiff  claimed  to  have 
been  injured  by  negligent  delay  in  delivering 
a  message. 

3.  Evidence  ^=>34,  46— Resolution  of  Congress 
and  proclamation  taking  eontrol  of  telegraph- 
ic systems  Judicially  notioed. 

Tbe  court  takes  Judicial  knowledge  of  tbe 
Joint  resolution  of  Congress  (U.  S.  Comp.  St. 
Ann.  Supp.  1919,  S  3115%x),  and  of  the  proc- 
lamations of  the  President  and  of  the  Postmas- 
ter General  thereunder  taking  control  of  tele- 
graph and  telephone  systems  of  tbe  country. 

Appeal  from  District  Coart,  Colorado 
County;   M.  Kennon,  Judge. 

Action  by  E.  L.  Wallace,  as  next  friend  of 
C.  L.  Wallace,  against  the  Western  Union 
Telegraph  Company.  Judgment  for  tbe 
plaintiff,  and  defendant  appeals.  Reversed, 
and  Judgment  rendered  for  defendant. 

Francis  R.  Stark,  of  New  Tork  City, 
Tbompaon,  Barwlse,  Wharton  &  Hlner,  of 
Fort  Worth,  and  Hume  ft  Hume,  of  Hous- 
ton, for  appellant. 

W.  li.  Adklns,  of  Columbus,  tor  appellee. 

LANE,  J.  Tbis  suit  was  brought  by  K.  L. 
Wallace,  as  next  friend  of  his  minor  son,  C. 
L.  Wallace,  against  the  Western  Union  Tele- 
graph Company,  to  recover  for  mental  pain 
and  anguisb.  And  for  cause  of  action  he 
alleged  the  negligent  delay  in  the  transmis- 
sion and  delivery  of  two  certain  telegraphic 
messages  sent  by  K.  Ia  Wallace,  over  the 
line  of  appellant  on  the  20  and  21st  days  of 
October,  1918,  addressed  to  his  minor  son, 
C.  L.  Wallace  at  San  Antonio,  Tex.,  announc- 
ing the  serious  illness  of  his  wife,  the  mother 
of  the  son,  and  that  by  reason  of  the  negli- 


gence complained  of  C  !<.  WaOace  failed  to 
see  his  mother  while  she  was  conscious,  there- 
by causing  the  said  C.  L.  Wallace  to  suffer 
mental  pain  and  anguish  to  his  damage  in 
the  sum  of  |1,950  for  which  be  prays  Judg- 
ment 

Appellant  answered  by  a  general  demurrer, 
denied  generally,  and  specially  alleged  that 
at  tbe  time  the  messages  In  question  were 
sent  and  at  the  time  fhe  contracts  for  trans- 
mission were  entered  into  in  regard  to  tbem 
the  telegraph  system  owned  or  formerly 
owned  and  operated  by  appellant  was  under 
the  control  of  and  being  operated  by  tbe  gov- 
ernment of  the  United  States,  through  and 
under  tbe  direction  of  tbe  Postmaster  Gen- 
eral of  said  government,  and  therefore  ap- 
pellant was  not  and  could  not  be  held  liable 
for  tbe  wrong  alleged  to  have  been  suffered 
by  appellee  Appellant  further  alleged  the 
passage  of  the  Joint  resolution  by  the  Con- 
gress of  tbe  United  States  on  the  16tb  day  of 
July,  1918  (U.  S.  Comp.  St.  Ann.  Supp.  1919. 
I  3115%  r),  authorizing  the  President  of  the 
United  States  to  supervise,  take  possession 
of,  and  assume  control  of  the  telegraph  sys- 
tems in  the  United  States,  or  any  part  of 
such  systems,  and  to  operate  same  in  tbe  in- 
terest of  the  government  of  the  United  States. 
It  alleged  further  that  by  virtue  of  said 
Joint  resolution  the  Preeident  issued  bis  proc- 
lamation placing  said  telegraph  systems,  in- 
cluding appellant's  under  tbe  supervision. 
I)ossesslon,  and  control  of  Postmaster  Gen- 
eral Albert  S.  Burleson,  and  that  by  virtue 
of  said  proclamation  the  said  Burleson  bad 
lawfully  taken  possession  of  and  was  con- 
trolling and  operating  said  systems  at  the 
time  said  messages  were  sent  by  the  said  K. 
Ij.  Wallace,  and  It  says  that  for  the  reasons 
alleged  the  plaintiff  was  not  entitled  to  re- 
cover from  it  for  tbe  damages  alleged  to 
have  been  suffered  by  him. 

The  cause  was  tried  before  the  court  with- 
out a  Jury.  The  court  overruled  the  general 
demurrer  of  tbe  defendant  and  upon  tbe  facts 
rendered  judgment  for  appellee  Wallace 
against  appellant  for  the  sum  of  $1,000. 

We  think  tbe  main  and  controlling  ques- 
tion. If  not  the  only  one,  presented  by  this 
appeal  for  our  determination,  is  presented  by 
appellant  in  its  second  assignment  By  that 
assignment  It  Is  In  substance  insisted  that 
tbe  Judgment  rendered  is  contrary  to  tbe 
law.  and  all  the  evidence.  In  that  the  undis- 
puted evidence  conclosively  shows  that  the 
telegraph  system  of  appellant,  which  was 
formerly  in  its  possession  and  control,  and 
which  was  formerly  operated  by  It,  was  tak- 
en from  it  by  the  government  of  the  United 
States  prior  to  tbe  time  the  contract  for  the 
transmbsslon  and  delivery  of  tbe  telegraph 
messages  in  question  were  made,  and  that 
it  was  excluded  by  said  govemmmt  from 
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tbe  uae  and  operation  thereof  Crom  sscta 
date,  up  to  the  date  of  filing  its  answer  In 
this  cause;  and  that  ever  since  its  properties 
were  so  taken  from  it  up  to  the  date  of  fil- 
ing its  said  answer  the  government  of  the 
United  States  has  been  In  possession  there- 
of, controlling  and  operating  tbe  same 
through  and  under  the  direction  of  the  Post- 
master General  of  the  United  States,  throuffh 
the  fornter  offlcwt,  vgenU,  oiMi  employ^  of 
appellaitt,  and  that  all  the  revenues  derived 
from  siudi  operation  belonged  to  and  were 
being  held  bj  such  officers,  agents,  and  em- 
ployes subject  to  the  orders  of  the  Post- 
master General,  and  therefore  no  right  of 
action  In  favor  ot  the  appellee  existed  against 
appellant  by  reason  of  the  wrongs  complained 
of  by  appellee.    (Italics  ours.) 

If  appellant's  conclusion  of  the  effect  of 
the  evidence,  as  stated  lo  the  assignment  is 
correct,  there  is  but  one  answer  to  be  made, 
and  that  answer  is  that  no  cause  of  action 
whatever  was  shown  against  appellant,  and 
as  a  consequence  the  Judgment  rendered 
against  appellant  was  without  evidence  to 
support  It,  and  therefore  It  should  be  re- 
versed, and  Judgment  here  rendered  tor  ap- 
I>dlant. 

[1]  It  can  hardly  be  seriously  contended 
that.  If  the  govmtment  of  the  United  States, 
either  by  lawful  means  or  by  force,  dispos- 
■^eesed  appelant  of  its  tel^raphie  system 
and  operated  the  same  through  and  under 
tbe  direction  of  the  officers,  agents,  and  em- 
ploy^ of  tbe  government,  appellant  could 
be  held  liable  for  any  wrongful  act  of  the 
Kovemment  whereby  another  suffered  In- 
jury. This  Is  true  regardless  of  whether  or 
not  appellee  has  a  remedy  for  the  wrongs 
(XMBinltted  by  the  government  resulting  In 
injury  to  him.  Schumacher  \'.  Railway  Co., 
106  Misc.  Rep.  B64,  175  N.  Y.  Supp.  84;  Ed- 
wards V.  Jones,  12  Daly  (N.  T.)  415.  By 
what  source  of  reasoning  can  it  be  held  that 
appellant  can  be  held  liable  for  tbe  acts  of 
the  government  over  which  it  had  no  control 
whatever?  Can  it  be  thought  that,  where 
one  person  takes  property  of  another,  with- 
ont  his  consent,  and  against  Ills  protest,  and 
thereafter  wrongfully  uses  the  same  so  as 
to  bring  al>out  damage  to  a  third  person, 
such  third  person  can  recover  against  the 
owner  such  damages  so  suffered  solely  be- 
cause such  third  person  has  no  remedy 
against  tbe  wrongdoer? 

12,91  Tbe  important  inquiry  therefore  Is: 
Does  the  undisputed  evidence  show  that  at 
the.  time  the  messages  were  tent  the  govern- 
ment of  the  United  States  had  taken  pos- 
session of  api>ellant's  telegraph  system,  and 
that  it  was  controlling  and  operating  the 
same,  as  contended  by  appellant? 

It  is  shown  that  on  the  16th  day  of  July, 
1918,  the  Congress  of  the  United  States 
passed  a  Joint  resolution  authorising  the 
President  to  take  possession  and  assume  con- 


trol of  any  telegraph  systems  In  the  United 
States  and  to  operate  same  In  such  manner 
as  may  be  needful  or  desirable  foe  the  dura- 
tion of  the  war,  and  to  provide  Just  compen- 
sation therefor,  and  that  on  the  22d  day  of 
July,  1918,  President  Wilson,  after  first  pro- 
claiming the  fact  that  Congress  had  author- 
ized him  to  take  possession  and  control  of 
the  telegraph  systems  of  the  country  and  to 
operate  them,  further  proclaimed  as  follows: 

"Now,  therefore,  I,  Woodrow  Wilson,  Presi- 
dent of  the  United  States,  under  and  by  virtue 
of  the  powers  vested  in  me  by  the  foregoing 
leaolation,  and  by  virtue  of  all  other  powers 
thereto  me  enabling,  do  hereby'  take  posses- 
slon  and  assume,  control  and  supervision  of 
each  and  every  telegraph  and  telephone  sys- 
tem, and  every  part  thereof,  within  the  juris- 
diction of  the  United  States,  including  all 
equipment  thereof  and  appurtenances  thereto 
whatsoever,  and  all  materials  and  supplies. 

"It  is  hereby  directed  that  the  supervision, 
poasession,  control,  and  operation  of  such  tele- 
graph and  telephone  systems  hereby  by  me  un- 
dertaken sliall  be  exercised  by  and  through  tbe 
Postmaster  General,  Albert  S.  Burleson.  Said 
Postmaster  General  may  perform  the  duties 
liereby  and  hereunder  imposed  upon  him  so  long 
and  to  such  extent  and  in  such  manner  as  he 
shall  determine,  througk  the  otonert,  managers, 
hoard$  of  direetort,  receiver*,  officert,  and  em- 
ployia  of  taid  ttiegroph  and  telephone  tyetemt. 
[Italics  ours.] 

"Until  and  exoe{it  so  far  as  said  Postmaster 
General  shall  from  time  to  time  by  general  or 
special  orders  otherwise  provide,  the  owners, 
managers,  boards  of  directors,  receivers,  officers, 
and  employes  of  the  various  telegraph  and  tel- 
ephone systems  shall  continue  the  operation 
thereof  in  the  usual  and  ordinary  course  of  the 
business' of  said  systems,  in  the  names  of  their 
respective  companies,  associations,  organiza- 
tions, owners,  or  managers,  as  the  case  may  be. 

"Regular  dividends  hitherto  declared  and 
maturing  interest  upon  bonds,  debentures,  and 
other  obligations,  may  be  paid  in  due  course; 
and  such  regular  dividends  and  interest  may 
continue  to  be  paid  until  and  unless  tbe  said 
Postmaster  General  shall,  from  time  to  time, 
otherwise,  by  general  or  special  orders,  deter- 
mine; and,  subject  to  the  approval  of  tbe  Post- 
master General,  the  various  telegraph  and  tel- 
ephone systems  may  determine  upon  and  ar- 
range for  the  renewal  and  extension  of  matur- 
ing obligations.  * 

"By  subsequent  order  of  said  Postmaster 
General  supervision,  possession,  control,  or  op- 
eration may  t>e  relinquished  in  whole  or  in  part 
to  the  owners  thereof  of  any  telegraph  or  tel- 
ephone system  or  any  part  thereof  supervision, 
possession,  control,  or  operation  of  which  is 
hereby  assumed  or  which  may  be  subsequently 
assumed  in  whole  or  in  part  hereunder. 

"From  after  12  o'clock  midnight  on  the  31st 
day  of  July,  1918,  all  telegraph  and  telephone 
systems  included  in  this  order  and  proclamation 
shall  conclusively  be  deemed  within  the  pos- 
session and  control  and  under  the  supervision 
of  said  Postmaster  General  without  further  act 
or  notice. 

"Done  by  tbe  President  in  the  District  of 
Columbia  tiiis  22d  day  of  July,  in  the  year  of 
oar  Lord  one  thousand  nine  bundred  and  eight- 
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een,  and  of  the  independence  of  the  United 
States  one  hundred  and  forty-third. 

"Woodrow  Wilwm." 

— and  that  on  the  Ist  day  of  August,  1918, 
Postmaster  General  Albert  S.  Burleeon  is- 
sued the  following  order : 

"Washington,  Aogost  1,  1918. 

"Parsnant  to  the  Proclamation  of  the  Presi- 
dent of  the  United  States,  I  have  assumed  pos- 
session, control,  and  supervision  of  the  tele- 
graph and  telephone  systems  of  the  United 
States.  This  proclamation  has  already  been 
published,  and  the  oflScers,  operators,  and  em- 
ployte  of  the  various  telegraph  and  telephone 
companies  are  acquainted  vith  its  terms. 

"Until  further  notice  the  telegraph  and  tel- 
ephone companies  shall  continue  operation  in 
the  ordinary  course  of  business  tlirongh  regular 
channels.  Regular  dividends  heretofore  declared 
and  maturing  interest  on  bonds,  debentures,  and 
other  obligations  may  be  paid  in  due  course, 
and  the  companies  may  renew  or  extend  their 
maturing  obligations  unless  otherwise  ordered 
by  the  Postmaster  General.  All  officers,  opera- 
tors, and  employes  of  the  telegraph  and  tele- 
phone companies  will  continue  in  the  perform- 
ance of  their  present  duties,  reporting  to  the 
same  officers  as  heretofore,  and  on  the  same 
terms  of  employment.  Should  any  officer,  op- 
erator, or  employ^  desire  to  leave  the  service, 
he  should  give  notice  as  heretofore  to  the  prop- 
er officer,  so  that  there  may  be  no  interruption 
or  impairment  of  the  service  to  the  public. 

"I  earnestly  request  the  loyal  co-operation  of 
all  officers,  operators,  and  employes  and  the 
public,  in  order  that  the  service  rendered  shall 
not  only  be  maintained  at  a  high  standard,  but 
improved  wherever  possible.  It  m  the  pitrpota 
to  co-ordinate  and  unify  the$e  service*  to  that 
they  may  be  operated  at  a  tMtionat  tyttem,  with 
due  regard  to  the  interests  of  the  public  and 
the  owners  of  the  properties/ 

"No  change  will  be  made  until  after  the  most 
careful  consideration  of  all  the  facta.  When 
deemed  advisable  to  make  changes,  due  an- 
nouncement will  t>e  made. 

[Italics  ours.] 

"A.  S.  Bnrleson,  Postmaster  Gteneral." 

£Yom  the  facts  recited  it  is  mad«  ai^ar- 
ent:  First,  that  Congress  empowered  the 
President  to  take  possession  and  control  of 
and  to  operate  the  telegraph  systems  of  the 
country;  second,  that,  acting  under  such 
powers  granted  by  Congress,  the  President 
directed  that  each  and  every  telegraph  sys- 
tem within  the  jurisdiction  of  the  United 
States,  including  all  equipment  thereof  and 
appurtenances  thereto  whatsoever,  and  all 
materials  and  supplies,  should  be  taken  over 
by  the  government,  and  that  the  "supervi- 
sion, poaaession,  control,  and  operation  of 
such  telegp-aph  systems"  undertaken  by  the 
President  shall  be  exercised  by  and  through 
the  Postmaster  General,  Albert  S.  Bnrleson, 
and  that  said  Postmaster  General  might  per- 
form the  dutes  imposed  upon  him  (if  he  saw 
proper)  "through  the  owners,  managers, 
board  of  directors,  receivers,  officers,  and  em- 
ployfia  of  said  telegraph  systems."    We  have 


reached  the  eonclnslon  that  It  has  been  con- 
clusively shown  by  the  evidence  that  this  act 
of  Congress,  the  proclamation  of  the  Presi- 
dent of  the  United  States,  and  the  orders  of 
the  Postmaster  General,  of  all  of  whidi  this ' 
court  takes  Judicial  knowledge,  that  at  the 
time  the  messages  were  sent  the  telegraph 
system  of  appellant  was  in  the  poasession  of 
and  being  operated  by  the  United  States  gov- 
ernment, through  the  former  oflScers,  mana- 
gers, and  employdi  of  appellant,  who  were 
retained  by  the  government  aa  Ita  employte, 
and  who  were  at  the  time  sndh  messages 
were  sent  the  agents  and  employte  of  the 
government,  and  who  were  at  that  time  be- 
ing directed  and  controlled  by  the  Postmas- 
ter General.  We  think  that  It  has  been  made 
clear  from  what  has  been  said  that  in  carry- 
ing out  the  authority  exerted  by  the  procla- 
mations of  the  President  and  Postmaster 
General  the  telegraph  system  of  appellant 
passed  Into  the  possession,  control,  and  op- 
eration of  the  United  States  through  the  Post- 
master General  on  the  1st  day  of  August, 
1918,  more  than  two  months  before  the  mes- 
sages in  question  were  sent,  and  that  such 
operation  continued  until  the  end  of  the  war. 
We  do  not  think  any  further  elaboration 
could  make  clearer  than  do  the  act  of  Con- 
gress of  July  16,  1918,  the  proclamation  of 
the  President  exerting  the  powers  given  and 
the  orders  and  acts  of  the  Postmaster  Gener- 
al dealing  with  the  situation  created  by  the 
exercise  of  authority  given  him  by  the  proc- 
lamation of  the  President  that  no  divided, 
but  a  complete,  possession  and  control  of  the 
telegraph  system  In  question  were  given  the 
United  States. 

In  the  case  of  Dakota  Cent.  Tel.  Co.  v. 
State  of  South  Dakota,  250  U.  S.  163,  39  Sup. 
Ct.  SOT,  63  L.'  Ed.  910,  4  A.  L.  R.  1623,  de- 
dded  by  the  Supreme  Court  of  the  United 
States  Jtme  2,  1919,  a  case  involving  similar 
questions  to  those  of  this  case,  the  court  said: 

"We  must  dispose  of  the  Issues  thus  insisted 
upon  before  testing  the  soundness  of  the  inter- 
pretation of  the  statute  upon  which  the  court 
below  acted,  and  for  the  purpose  of  considering 
them  as  well  as  the  question  of  construction 
which  the  court  below  expressly  decided  we 
state  the  case. 

"On  the  16th  day  of  July,  1918,  Congress 
adopted  a  joint  resolution  (40  Stat.  904,  c.  154 
[Comp.  St  1918,  i  3116%z,  appendix])  pro- 
viding: 'That  the  President  during  the  contin- 
uance of  the  present  war  is  authorized  and  em- 
powered, whenever  he  shall  deem  it  necessary 
for  the  national  security  or  defense,  to  super- 
vise or  to  take  possession  and  assume  control 
of  any  telegraph,  telephone,  marine  cable,  or 
radio  system  or  systems,  or  any  part  thereof, 
and  to  operate  the  same  in  such  manner  as 
may  be  needful  or  desirable  for  the  duration 
of  the  war,  which  supervision,  possession,  con- 
trol, or  operation  shall  not  extend  beyond  the 
date  of  the  proclamation  by  the  President  of 
the  exchange  of  ratificationa  of  the  treaty  of 
peace:    Provided,  that  just  compensation  shall 
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be  made  for  sndi  laperTicion,  possession,  con- 
trol, or  operation,  to  be  determined  by  the 
President:  *  *  •  Provided  further,  that 
nothing  in  this  act  shall  be  construed  to  amend, 
repeal,  impair,  or  affect  existing  laws  or  pow- 
ers of  the  states  in  relation  to  the  taxation  or 
the  lawful  police  regulations  of  the  several 
states,  except  wherein  such  laws,  powers,  or 
regulations  may  afCect  the  transmission  of 
government  communications,  or  the  issue  of 
stocks  and  bonds  by  such  system  or  systems.' 

"Six  days  thereafter,  on  the  22d  of  July,  the 
P^resident  exerted  the  power  thus  given.  Its 
exercise  was  manifested  by  a  proclamation 
which,  after  reciting  the  resolution  of  Congress, 
declared: 

"  'It  is  deemed  necessary  for  the  national 
security  and  defense  to  supervise  and  talce 
possession  and  assume  control  of  all  telegraph 
and  telephone  systems  and  to  operate  the  same 
in  such  manner  as  may  be  needful  or  desirable. 

"•Now,  therefore,  I  Woodrow  Wilson,  Presi- 
d«it  of  tixB  United  States,  under  and  by  virtue 
of  the  powers  vested  in  me  by  the  foregoing 
resolution,  and  by  virtue  of  all  other  powem 
thereto  me  enabling,  do  hereby  take  possesEion 
and  assume  control  and  supervision  of  each  and 
every  telegraph  and  tele|d>one  system,  and  ev- 
ery part  thereof,  within  the  lurisdiction  of  the 
United  States,  including  all  equipment  there<rf 
end  appurteaances  thereto  wimtsoever,  and  all 
materials  and  supplies. 

"  'It  is  hereby  directed  that  the  supervision, 
possession,  control,  and  operation  of  such  tel- 
egraph and  telephone  systems  hereby  by  me 
undertaken  shall  be  exercised  by  and  through 
the  Postmaster  General.    •    •    •  • 

"The  proclamation  gave  to  the  Postmaster 
General  plenary  power  to  exert  his  authority 
to  the  extent  he  might  deem  desirable  through 
the  existing  owners,  managers,  directors,  or  of- 
ficers of  the  telegraph  or  telephone  lines,  and 
it  itot  provided  that  th«ir  terviee*  might  con- 
tinue M  permitted  ty  general' or  tpeeial  ordert 
of  the  Pottmatter  OeMral.  It  was  declared 
that:  'From  and  after  12  o'clock  midnight  on 
the  31st  day  of  July,  1918,  all  telegraph  and 
telephone  systems  included  in  this  order  and 
proclamation  shall  conclusively  be  deemed  with- 
in the  possession  and  control  and  under  the 
supervision  of  said  Postmaster  General  with- 
out further  act  or  notice.' 

"Under  this  authority  the  Postmaster  Gener- 
al assumed  possession  and  control  of  the  tele- 
phone lines  and  operated  the  same.  On  the 
31st  day  of  October,  1918,  the  President,  through 
the  Postmaster  General,  in  the  exertion  of  the 
duty  imposed  upon  him  by  the  resolution  of 
Congress  to  make  compensation,  concluded  a 
contract  with  the  telephone  companies  of  the 
most  comprehensive  character  covering  the 
whole  field  while  the  possession,  control,  and 
operation  by  the  United  States  continued.  By 
its  terms  stipulated  amounts  were  to  be  paid  as 
consideration  for  the  possession,  control,  and 
operation  by  the  United  States,  and  the  earn- 
ings resulting  from  snch  operation  became  the 
property  of  the  United  States.  AUhovgh  oon- 
eluded  «»  OoUtber,  1918,  hy  eiipulation  the  eon- 
tract  related  hook  to  the  time  loj^an  the  Preei- 
dent  took  oyer  the  property." 

(Italics  ours.) 

We  dte  Northern  Pac.  Ry.  Co.  v.  State  of 
North  Dakota,  250  U.  S.  135,  39  Sup.  Ct.  602, 


63  L.  Ed.  887,  decided  by  the  Supreme  Court 
of  the  United  States  on  the  2d  day  of  June, 
1919,  and  Rutherford  v.  Union  Pac.  Ry.  Co. 
(D.  O.)  254  Fed.  880,  as  announcing  the  same 
rules  as  those  announced  in  the  case  above 
quoted  from,  except  that  the  cases  last  dted 
were  cases  in  which  railway  companies  were 
sued,  respecting  which  it  Is  specially  pro- 
vided by  the  act  of  Congress  placing  rail- 
roads in  the  possession  and  control  of  the 
government  that  suits  may  be  brought 
against  the  Director  Gmeral  for  wrongs 
committed  by  the  employ^  of  the  govern- 
ment In  the  operation  of  such  railroads.  In 
80  far  as  these  cases  decide  the  gnestlon  of 
liability  of  the  owners  of  railroads,  they 
are  applicable  to  the  present  case.  We  also 
quote,  as  applicable  to  the  present  case,  from 
the  following  cases: 

Haubert  v.  Baltimore  &  Ohio  Ry.  Go.  (D. 
O.)  259Fed.sei: 

"Manifestly  it  seems  to  me  that  in  view  of 
these  conditions  no  liability  exists  against  the 
railroad  company  itself  for  a  personal  injury 
due  to  operation  under  federal  control,  and 
that  no  judgment  can  be  rendered  therefor 
which 'Vrill  become  a  lien  upon  the  corpus  of  its 
property  or  payment  compelled  therefrom.  If 
this  were  done,  the  result  would  be  that  one 
person's  property  would  be  taken  without  his 
consent  and  wititout  compensation  to  pay  the 
debt  of  another." 

Hatcher  &  Snyder  t.  A.,  T.  ft  S.  V.  Ry.  Co. 

(D.  C.)  268  Fed.  952: 

"Where  the  federal  government  has  taken 
over  the  entire  operation  of  a  railroad  under 
Act  Aug.  29,  1916,  •  •  •  and  Act  March 
21,  1918,  so  as  to  exclude  the  company  from 
active  management,  the  company  cannot  be 
made  liable  for  negligence  or  injuries  to  ship- 
ments.   •    •    •" 

Mardis  y.  Hlnes  (D.  O.)  258  Fed.  945: 

"IVom  the  time  that  the  proclamation  of  the 
President  became  eftective  on  December  28, 
1917,  the  Director  General,  as  the  representa- 
tive of  the  President,  has  been  in  the  exclusive ' 
possession  and  control  of  the  railroad.  The 
railroad  company  exercises  no  control  whatever. 
The  railroad  is  operated  under  the  orders  of 
the  Director  Gleneral.  The  railroad  company 
has  nothing  to  do  with  snch  operation.  When 
the  Director  General  assumed  control  all  the 
employes  on  the  railroad  ceased  to  be  employes 
of  the  railroad  company  and  became  employes 
of  the  Director  General.  At  that  time  the  re- 
lation of  master  and  servant  ceased  to  exist 
between  the  employte  operating  the  railroad 
and  the  railroad  company.  That  relation  then 
began  and  still  exists  between  snch  employto 
and  the  Director  GeneraL" 

See,  also,  Brady  v.  By.  Co.,  114  Fed.  100- 
107,  52  a  C.  A.  48,  57  L.  R.  A.  712. 

In  view  of  the  fact  that  appellee  makes  the 
contention  that  the  possession,  control,  and 
operation  of  the  telegraph  system  of  appel- 
lant did  not  pass  from  it  to  the  govemment 
until  after  the  messages  in  question  were 
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sent,  we  deem  It  advisable  to  set  .out  a  copy 
of  Orders  Nos.  2067  and  3380  ot  the  Post- 
master General,  which  we  think  show  clear- 
ly that  he  construed  his  order  of  August  1, 
1918,  as  a  taking  possession  and  control  of 
the  telegraph  systema  of  the  country  at  that 
time. 
Order  No.  2067  reads  as  follows: 

"To  All  Telegraph  and  Telephone  Companies: 
Infonnation  has  reacbed  this  department  that 
representations  are  being  made  tbronghont  the 
conntry  that  it  is  the  desire  of  the  government 
that  employes  of  the  telegraph  and  telephone 
companies  should  join  the  Commercial  Teleg- 
raphers' Union,  the  International  Brotherhood 
of  Electric  Workers,  or  other  unions.  These 
representations  have  no  fonndation  in  fact 
whatever.  In  its  operation  of  the  telegraph 
and  telephone  systems  the  Post  Office  Depart- 
ment will  not  distinguish  between  nonunion  and 
union  employ^.  Persons  will  be  employed  sole- 
ly becanae  of  their  fitness  for  the  position  to 
which  they  seek  employment,  and  must  not  be 
employed,  discharged,  fitvored,  or  discriminated 
against  because  they  do  or  do  not  belong  to  any 
particular  organization.  Officers  and  employes 
of  the  telegraph  and  telephone  systems  will  com- 
ply strictly  with  the  provisions  of  this  order." 

Order  Mo.  3380  reads  as  follows. 

"All  snch  telegraph  and  telephone  companies 
are  hereby  directed  to  close  their  books  as  of 
midnight  July  31,  1919,  and  to  proceed  prompt- 
ly to  collect  all  outstanding  indebtedness  and 
accoonts  arising  out  of  the  operation  of  such 
systems  during  the  period  of  government  con- 
trol, and  at  the  earliest  practical  time  to  sub- 
mit a  full  account  to  Wm.  H.  Lamar,  Chair- 
man of  the  Finance  Committee,  Wire  Control 
Board." 

Having  reached  the  conclusion  that  no 
liability  is  shovra  against  appellant,  the  Judg- 
ment of  the  trial  court  is  reversed,  and  Judg- 
ment is  here  rendered  for  appellant 

Reversed  and  rendered. 


WESTERN    UNION    TELEGRAPH    CO.    V. 
KING  et  al.     (No.  7936.) 

(Court  of  CSvil  Appeals  of  Texas.    Galveston. 
Nov.  10,  1921.) 

Ceurts  «=397( 5)— Decision  by  United  States 
Sspreme  Court  as  to  liability  of  telegraph 
Dompany  held  flnal. 
The   reaffirmation  by  the   Supreme  Court 
of  the  United  States  of  decisions  to  the  effect 
that  damages  for  mental  anguish  alone  caused 
by  delay  in  delivery  of  interstate  message  are 
not  recoverable,  and  that  a  telegraph  company 
is  not  liable  for  damages  caused  while  its  sys- 
tem was  operated  by  the  government,  is  con- 
clusive of  those  questions. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Swing  Boyd,  Judge. 


Action  by  Beatrice  King  and  ber  bnsband 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  the  plalntitTs,  and  the 
defendant  appeals.  Reversed,  and  Judgment 
rendered  for  defendant 

See,  also,  224  S.  W.  318. 

Hume  &  Hume,  of  Houston,  and  Frands 
R.  Stark,  of  New  York  City,  for  appellant. 

Presley  K.  Ewlng,  Guy  Graham,  and 
Ewin^  Werleln,  all  of  Houston,  for  appellees. 

PLEASANTS.  C.  J.  This  suit  was  brought 
by  Beatrice  King,  Joined  by  her  husband,  Joe 
C.  King,  against  appellant  to  recover  dam- 
ages for  the  failure  of  appellant  to  make 
prompt  delivery  of  a  telegram  sent  to  ap- 
pellee Informing  her  of  the  death  of  her 
sister. 

This  telegram  was  received  by  appellant 
at  Carter,  Okl.,  for  transmission  and  delivery 
to  appellee  at  Houston,  Tex.,  on  December 
14,  1919. 

The  trial  in  the  court  below  resulted  in  a 
verdict  and  Judgment  in  favor  of  appellee 
for  the  sum  of   $2,900. 

Appellant  under  appropriate  assignments, 
assails  the  Judgment  on  the  ground  that  ap- 
pellant cannot  be  held  liable  for  the  damages 
sustained  by  appellee:  First,  because  at  the 
time  said  message  was  received  and  trans- 
mitted its  telegraph  system  was  in  the  pos- 
session and  control  o(  the  government  of  the 
United  States,  and  was  being  operated  by 
the  government;  and,  second,  because,  the 
telegram  having  been  sent  from  one  state 
into  another,  damages  for  mental  anguish 
caused  by  delay  in  Its  delivery  are  not  re- 
coverable. 

Both  of  these  Questions  have  been  decided 
by  this  court  In  favor  of  appellant  the  first 
in  the  case  of  Telegraph  Co.  v.  Wallace,  235 
S.  W.  282,  and  the  second  in  the  case  of 
Telegraph  Co.  ▼.  Kllgore,  220  S.  W.  693. 

When  the  instant  case  was  submitted  In 
this  court  about  a  year  ago,  we  were  so  im- 
pressed with  the  force  of  the  argument  of 
counsel  for  appellee  that  we  felt  some  doubt 
of  the  soundness  of  the  opinion  In  the  cases 
cited,  and  certified  the  questions  to  the  Su- 
preme Court  for  their  decision.  After  tliat 
certificate  was  sent  up,  the  Supreme  Court 
of  the  United  States  reaffirmed  the  dedsions 
relied  on  by  this  court  in  the  cases  before 
referred  to,  and,  the  question  being  no  longer 
an  open  one,  with  permission  of  our  Supremo 
Court  we  have  withdrawn  the  certificate  in 
this  case  in  order  to  save  unnecessary  costs 
and  to  expedite  the  termination  of  this  liti- 
gation. 

Appellant's  assignments  of  error  must  be 
sustained,  and  the  Judgment  of  the  trial 
court  reversed,  and  Judgment  here  rendered 
for  appellant  and  it  has  been  so  ordered. 

Reversed  and  rendered. 
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It  is  therefore  the  opinion  of  this  conrt 
that  the  judgment  of  the  trial  court  should 
be  reversed,  and  judgment  be  here  rendered 
for  appellant;  and  it  is  so  ordered. 
Reversed  and  rendered. 


Gaiveston. 


(Conrt  of  Oivll  Appeals  of  Texas, 
Oct.  17,  1921.) 

Courts  «=>97 (5)— Decision   by    United  States 
Suprsmo  Court  that  tetegrapb  oompany  Is 
not  llakle  for  acts  during  government  control 
is  final. 
The  decision  by  tlte  Supreme  Court  Of  the 
United  States  that  a  telegraph  company  Is  not 
liable  for  damages  resulting  from  the  failure 
-promptly  to  transmit  a  message  while  its  sys- 
tem was  being  operated  by  the  United  States 
government  is  decisive  of  that  question. 

Appeal  from  District  C!onrt,  Harris  Coiui' 
ty;  Ewlng  Boyd,  Judge. 

Action  by  Katherioe  Dick  against  the 
Western  Union  Telegraph  Ck>mpa]iy.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  jud^nent  rendered  for  defend- 
ant. 

Hume  &  Hume,  of  Houston,  and  Francis  R. 
Stark,  of  New  York  City,  for  appellant. 

Presley  K.  ISwlng,  Guy  Graham,  and  Ew- 
lng Werlein,  all  of  Houston,  for  appellee. 

I^ANE,  J.  This  is  a  suit  instituted  by  ap- 
pellee, Katherine  Dick,  against  appellant. 
Western  Union  Telegraph  Company,  to  re- 
covw  tbe  sum  of  $2,750  as  damages  alleged 
to  have  been  suffered  by  her  by  reason  of  the 
failure  of  appellant  to  promptly  transmit  and 
deliver  to  addressee  at  Houston,  Tex.,  a  mes- 
sage delivered  to  it  for  transmission  at 
T.eague  CJlty,  Tex.,  on  the  25th  day  of  March, 
1919. 

The  appellant,  defendant  In  the  trial  court, 
for  answer,  among  other  things,  alleged  that 
at  the  time  the  message  was  delivered  for 
transmission  and  at  the  time  It  should  have 
been  delivered  to  addressee  Its  telegraph  line 
and  properties  appertaining  thereto  bad  been 
taken  over  by  the  United  States  government, 
and  at  such  times  were  in  the  exclusive  con- 
trol of  said  government,  and  were  being  op- 
erated by  the  same,  and  therefore  it  was  not 
liable  for  the  damages  complained  of.  The 
undisputed  facts  sustain  this  answer. 

In  the  case  of  Western  Union  Telegraph 
Co.  V.  Wallace,  235  S.  W.  282  decided  by  this 
court  (the  opinion  not  yet  [officially]  pub- 
lished), we  held  that  under  a  state  of  facts 
as  above  stated  no  recovery  could  be  had 
against  the  Western  Union  Telegraph  Ck>m- 
pany.  Since  the  decision  oH  the  Wallace 
Case  by  us  the  Supreme  Court  of  the  United 
States  has  decided  the  case  of  Western  Un- 
ion Telegraph  Co.  v.  Poston,  256  U.  S.  — ,  41 
Sup.  (7t.  698,  65  L.  Ed.  — .  Such  decision 
fully  sustains  our  holding  In  the  Wallace 
Case,  and  is  decisive  of  the  question  present- 
ed in  this  case  in  favor  of  the  appellant. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
STEWART.    (No.  7938.) 

(Conrt  of  Civil  Appeals  of  Texas.    Galveston. 
Nov.  9,  1921.) 

1.  Telegraphs  and  telephones  $=92S%,  New, 
vol.  7A  Key-No.  Series— Not  liable  for  negli- 
gence during  oovemment  control. 

A  telegraph  company  is  not  liable  for  dam- 
ages caused  by  failure  promptly  to  deliver  a 
message  while  its  system  was  under  control  of 
the  United  States  government. 

2.  Telegraphs  and  telephones  €=>68  (2)— Mental 
anguish  alone  not  recoverable  for  delay  In 
delivering  Interstate  message. 

Damages  for  mental  anguish  alone  are  not 
recoverable  in  an  action  for  delay  in  delivering 
an  interstate  telegraphic  message. 

Appeal  from  District  Court,  Harris  Coun- 
ty; Ewlng  Boyd,  Judge. 

Action  by  W.  S.  Stewart  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintlfF,  and  defendant  appeals.  Re- 
versed, and  judgment  rendered  for  defendant. 

Hume  &  Hume,  of  Houston,  and  Francis  R. 
Stark,  of  New  York  City,  for  app^ant. 

PLEASANTS,  C.  J.  This  appeal  is  from  a 
judgment  of  the  court  below  In  favor  of  ap- 
pellee and  against  appellant  for  $1,0(X>  dam- 
ages for  failure  of  appellant  to  use  reason- 
able care  to  promptly  deliver  to  appellee  a 
telegraphic  message  informing  him  of  the  fa- 
tal illness  of  his  father,  which  was  received 
by  appellant  at  Chattanooga,  Tenn.,  on  De- 
cember 13,  1918,  for  transmission  and  deliv- 
ery to  appellee  at  Houston,  Tex. 

The  appellant  defended  in  the  court  below 
upon  the  ground  that  it  was  not  liable  for  the 
damages  sought  to  be  recovered  against  it 
in  this  suit  because  at  the  time  the  message 
in  question  was  received  and  transmitted  the 
telegraph  system  was  in  the  control  and 
possession  of  the  government  of  the  United 
States  and  was  being  operated  by  the  gov- 
ernment, and  because  the  message  was  inter- 
state, and  the  only  damages  sought  for  de- 
lay in  Its  delivery  were  for  mental  anguish. 

[1,  2]  Both  of  these  defenses  were  valid 
and  should  have  been  sustained  by  the  trial 
court,  and,  being  presented  in  this  conrt  by 
proper  assignments  must  be  sustained  here. 

The  opinions  at  this  court  in  the  cases  of 
Telpgraph  Co.  v.  Wallace,  285  S.  W.  282,  and 
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Telegraph  Oo.  ▼.  EUgore,  220  S.  W.  593,  dis- 
cussed and  decided  tbese  Questions  and  cite 
the  opinions  of  United  States  Supreme  Court 
which  uphold  those  decigtons,  and  it  is  unnec- 
essary for  us  to  add  anything  to  what  Is 
said  in  the  opinions  dted. 

It  follows  that  the  Judgment  of  the  court 
below  dionid  be  reversed,  and  Judgment  here 
rendered  for  ai^ellant. 

Seversed  and  rendered. 


WESTERN  UNION  TELEGRAPH   CO.  v. 
JONES.    (No.  7901.) 

(Oonrt  of  Oivil  Appeals  of  Texas.    Galyestoa. 
Not.  9, 1921.) 

Telegraphs  aad  telephonM  «=»68  (2)— Mental 
anguish   for  delayed  delivery   of   Interstate 
message  not  recoverable. 
Damages  for  mental  anguish  caused  by  fail- 
ure promptly  to  deliver  a  telegram  are  not  re- 
coverable where  the  message  was  interstate. 

Appeal  from  District  Court,  Harris  Coun- 
ty ;   Ewing  Boyd,  Judge. 

Action  by  A.  V.  Jones  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  Judgment  rendered  for  defendant 

Hume  Se  Hume,  of  Houston,  and  Francis 
R.  Stark,  of  New  York  City,  for  appellant 

PLEASANTS,  C.  J.  Appellee  recovered  a 
Judgment  In  the  court  below  against  appel- 
lant for  the  sum  of  $1,000.45  damages  for 
mental  angaish  caused  by  the  failure  of  ap- 
pellant to  use  proper  care  to  promptly  trans- 
mit and  deliver  a  telegram  sent  by  appellee 
from  Houston,  Tex.,  to  Mannls  Dillard  at 
Patterson,  La.;  the  delay  in  the  transmis- 
sion and  delivery  of  the  telegram  having 
prevented  appeUee  from  attending  her  fa- 
ther's funeraL 

Under  appropriate  assignments  of  error  ap- 
pellant assails  the  Judgment  on  the  ground 
that,  the  message  having  been  interstate, 
damages  for  mental  anguish  caused  appeUee 
by  appellant's  failure  to  promptly  deliver  it 
are  not  recoverable. 

This  question  was  decided  by  this  court  In 
favor  of  appellant's  contention  in  the  case 
of  Telegraph  Ca  v.  Kilgore,  220  S.  W.  693. 
Under  the  authorities  cited  in  the  Kilgore 
Case,  we  regard  the  question  as  settled,  and 
we  do  not  care  to  add  anything  to  what  is 
said  in  the  opinion  in  that  case. 

The  Judgment  of  the  trial  court  must  be 
reversed,  and  Judgment  here  rendered  for 
appellant,  and  it  has  been  so  ordered. 

Reversed  and  rendered. 


PAYNE,  AgMrt,  V.  ALBRIGHT.     (No.  2438.) 

(Court  of  CXvil  Appeals  of  Texas.  Texarkana. 
Nov.  10,  192L  Appellee's  Rehearing  Denied 
Dec.  1,  1921.  Appellant's  Rehearing  Grant- 
ed Dec.  1,  1921.) 

t.  Master    and    servant     «=>  110— Interstate 
Cenimeree  Commission's  rule   under  Safety 
Appliance  Act  held  a  measure  of  railroad's 
duty  to  employi  claiming  under  "aiiditlonar' 
rule. 
Where  the  Interstate  Commerce  Commis- 
sion by  an  order  under  Federal  Safety  Appli- 
ance Act    (U.   8.   Oomp.   St   (|  8e30-^39c), 
adopted  a  role  requiring  engines  to  be  equip- 
ped with  one  step  on  each  side  of  the  pilot,  and 
providing  that  nothing  in  the  order  should  be 
construed   as   prohibiting  a   carrier  from   en- 
forcing additional  rules  not  inconsistent  a  rail- 
road company's  use  of  a  class  of  engines  equip- 
ped with  two  steps  without  the  CJommission's 
approval  required  by  section  8634  was  not  an 
adoption  of  an  "additional  rule"  requiring  such 
engines  to  be  so  equipped,  and  was  ineffective 
as  rule  because  not  consistent  with  the  Com- 
mission's rule,  which  applied  to  all  engines. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Addi- 
tional.] 

2.  Master  and  servant  «=>l  I fr— Railroad  equip- 
ping locomotive  In  compliance  with  rule  of  In- 
terstate Commerce  Commission  under  Safety 
Appliance  Act  not  negligent. 

Where  a  railroad  company  has  equipped  an 
engine  with  one  step  on  each  side  of  the  pilot 
as  required  by  a  rule  adopted  by  the  Inter- 
state Commerce  Commission  under  the  Safety 
Appliance  Act  (U.  S.  Comp.  St  {(  8630- 
8639c),  negligence  on  the  part  of  the  company 
cannot  be  predicated  on  a  violation  by  it  of  the 
statute. 

3.  Master  and  servant  9=»l  10— Railroad's  re- 
moval ot  locomotive  step  In  compliance  with 
rules  of  Interstate  Commerce  Commission 
held  not  negligence. 

Where  a  railroad  company  after  using  an 
engine  equipped  with  two  steps  on  eadi  side  of 
the  pilot  removed  the  upper  step  to  make  the 
equipment  with  respect  to  steps  conform  to  the 
rule  adopted  by  the  Interstate  Commerce  Com- 
mission under  the  Safety  Appliance  Act  (U.  S. 
Comp.  St  {{  8630-8639c),  negligence  could 
not  be  predicated  on  the  removal  of  the 
step. 

On  Appellant's  Motion  for  Rehearing. 

4.  Appeal  and  error  «=>||75(3)— Where  no 
cause  of  action  existed  for  plaintiff,  Judgment 
In  his  favor  reversed  without  remand  for  new 
trial. 

In  action  for  negligent  Injury,  where  no 
negligence  could  be  predicated  «n  the  part  of 
defendant  from  the  evidence  and  the  pleadings. 
Judgment  for  plaintiff  will  be  reversed  without 
being  remanded  for  a  new  trial. 

Appeal  from  District  Court,  Gregg  County; 
Chas.  L.  Brachfleld,  Judge. 
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Action  b7  J.  L.  Albright  against  John  Bar- 
ton Payne,  Agent.  From  Juflgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

At  10  or  11  o'clock  of  the  night  of  Sep- 
t^nber  30,  1919,  while  discharging  duty  he 
owed  as  a  "headlight  trimmer"  employed  by 
the  Director  General  of  Railroads,  then  op- 
erating the  Texas  ft  Padflc  Railway  Com- 
pany's line  of  road,  appellee  fell  from  the 
pilot  of  road  aigine  706  Into  a  pit  in  said 
railway  company's  yard  at  Longvlew,  and 
thereby  suffered  serious  injury  to  his  per- 
son. Qn  the  theory  that  he  so  fell  because  of 
negligence  of  the  carrier,  appellee  sued  and 
recovered  the  Judgment  for  fl2,500,  tiom 
which  the  appeal  Is  prosecuted. 

In  his  petition  appellee  alleged  that  the 
eiglne  he  fell  from  belonged  to  a  class  the 
carrier  had  equipped  with  two  steps  (one 
elevated  above  the  other)  on  the  pilot,  for 
use  In  going  to  the  pilot  deck  or  front  part 
of  the  engine,  and  that  two  steps  on  en- 
gines of  that  class,  because  of  their  size, 
were  proper  and  necessary  for  that  purpose ; 
that  at  the  time  of  the  accident  the  engine 
was  equipped  with  only  the  lower  one  of  the 
two  steps  It  should  have  been  equipped  with ; 
that  said  engine  was  then  in  the  carrier's 
roundhouse,  which  was  poorly  lighted;  that 
In  attempting  to  go  on  the  engine  In  the  dis- 
diarge  of  bis  duty  he  placed  one  of  his  feet 
on  the  step  on  the  pilot,  and  reached  with 
his  other  foot  for  the  step  which  should 
have  been  and  which  he  supposed  was  at  a 
point  on  the  pilot  above  the  other  step ;  that 
because  the  carrier  had  not  equipped  the 
engine  with  another  step,  or,  if  it  had,  had 
removed  same,  he  found  no  support  for  his 
foot  when  he  reached  for  the  step,  and  there- 
by was  caused  to  'fall;  that  It  was  negli- 
gence on  the  part  of  the  carrier  not  to  have 
the  engine  equipped  with  two  steps,  and  not 
to  have  the  roundhouse  lighted  better  than 
It  was,  and  that  its  negligence  In  one  or  both 
of  those  respects  was  the  proximate  cause  of 
the  injury  he  suffered.  Appellee  further  al- 
leged that  at  the  time  of  the  accident  the 
carrier  was  engaged  in  interstate  commerce 
as  a  common  carrier,  that  he  was  working 
for  the  carrier  in  such  commerce,  and  that 
the  oiglne  was  in  a  defective  condition  with- 
in the  meaning  of  the  federal  safety  appli- 
ance statute  (sections  8631  to  8639,  U.  S. 
Comp.  Stat),  in  that  it  was  equipped  with 
only  one  when  it  Should  have  been  equipped 
yritb  two  steps  on  the  pilot 

In  Its  answer  the  carrier  alleged  that  the 
pilot  "was  constructed  and  maintained," 
quoting,  "in  accordance  with  the  rules  of  the 
Interstate  Commerce  Commission,  which 
were  made  by  authority  of  the  laws  of  the 
United  States,  and  the  service  that  the  plain- 
tiff was  performing,  or  about  to  perform,  on 
said  engine  was  for  the  purpose  of  equipping 
the  same  to  poll  or  haul  Interstate  com- 
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merce."  The  carrier  also  set  np  assumed 
risk  and  contributory  negligence  on  the  part 
of  ai)pdlee  as  a  defense  against  the  recovery 
he  sought 

In  response  to  special  issues  submitted  to 
them  the  jury  found  as  facts: 

(1)  That  .the  carrier  "adopted  for  the  daas 
of  locomotives  on  which  the  plaintiff  was  in- 
jured two  steps  on  each  side  of  the  pilot  as  a 
standard  of  safety  or  as  a  precaution  against 
injaries  to  employ^  in  the  use  thereof  under 
such  drcumstajicea  as  the  plaintiff  was  using 
the  engine." 

(2)  That  "the  failure  of  those  operating  the 
property  of  the  railway  company  to  have  the 
engine  from  which  the  plaintiff  fell  equipped 
with  two  steps  on  the  aide  from  which  plaintiff 
fen  constituted  negligence  upon  the  part  of 
those  operating  said  property." 

(8)  That  such  negligence  was  the  proximate 
eause  of  plaintilTa  Injury. 

(4)  That  the  plaintiff  was  not  guilty  of  any 
negligence  which  proximately  c<Nitributed  to 
the  accident 

(6)  That  plaintiff  was  not  Injured  "by  rea- 
son of  a  risk  assumed  by  him." 

(6)  That  plaintiff  was  damaged  in  the  som 
of  112,600. 

Young  &  Stinchcomb,  of  Longvlew,  for  ap- 
pellant 

Jones,  Sexton  &  Jones,  oif  Marshall,  and  B. 
M.  Bramlette,  of  Longvlew,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  f acts.as 
above).  The  parties  to  the  appeal  agree  that 
at  the  time  of  the  accident  the  carrier  was 
engaged  in  Interstate  commerce,  and  that  ap- 
pellee was  employed  by  it  in  such  commerce, 
within  the  meaning  of  the  federal  Employ- 
ers' LiabUlty  Act  April  22,  1908  (secUons 
8667-8666,  U.  S.  Comp.  Stat). 

[1, 2]  The  terms  of  a  rule  adopted  by  the 
Interstate  Oonunerce  Commission  by  an  or- 
der dated  March  13,  1911,  in  force  at  the 
time  appellee  was  Injured,  fixing  "safety  ap- 
pliance standards"  for  locomotives  used  In 
road  service,  in  conformity  to  the  "safety  ap- 
pliance statutes"  (sections  8630  to  8639c),  re- 
quired pilots  on  such  engines  to  be  equipped 
with  two  steps,  "one  on  or  near  each  end  of 
buffer  beam  outside  of  rail,  and  not  more 
than  16  Inches  above  rail." 

Appellant  insists  It  conclusively  appeared 
from  the  testimony  that  engine  706  was  so 
equipped,  and  that  negligence  on  the  carrier's 
part  could  not  be  predicated  on  its  failure  to 
have  two  steps  on  each  side  of  the  pilot 

Appellee  does  not  deny  that  the  engine 
was  equipped  with  steps  as  required  by  said 
rule.  His  contention  is  that  the  rule  appli- 
cable was  not  that  one,  but  one  the  carrier, 
as  autborlzed  (he  asserts)  by  the  order  of  said 
Commission  referred  to,  had  adopted,  and 
which  required  engines  of  the  class  706  be- 
longed to  to  be  equipped  with  two  steps  on 
each  side  of  the  pilot.  The  insistence  Is  based 
on  a  proviso  in  said  order  that  nothing  con- 
tained In  It  should  "be  construed,"  quoting. 
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"aa  prohibltliig  any  carrier  from  enforcing 
additional  rtiles  and  instructions  not  incon- 
sistent with  tbe  foregoing,  tending  to  a  great- 
er degree  of  precaution  against  accidents," 
and  on  testimony  showing  that  engines  of 
the  706  class  were  equipped  with  two  steps 
on  each  side  of  tbe  pilot  when  same  were 
purchased  by  the  carrier,  and  that  they  were 
afterwards  used  by  it  as  so  equipped.  It  is 
argued  that  such  use  was  in  effect  an  adop- 
tion by  the  carrier  of  an  "additional  rule," 
witliin  the  meaning  of  said  proviso,  applica- 
ble to  that  particular  class  of  engines,  that 
by  eadi  adoption  it  became  a  "safety  appli- 
ance rule"  within  the  act  of  Congress,  which 
tlie  carrier  violated  when  it  removed  tbe 
upper  one  of  tbe  two  steps  on  706,  and  tbat 
a  consequence  of  such  violation,  of  such  "ad- 
ditional" rule  by  the  carrier  was  to  render  it 
liable  to  appellee  as  it  would  have  been  had 
he  been  injured  as  a  result  of  a  violation  by 
it  of  a  safety  rule  directly  prescribed  by  said 
Commission. 

It  is  clear,  we  think,  that  the  contention 
should  not  be  sustained. 

Even  if  it  should  be  conceded  that  the  use 
of  the  particular  class  of  engines  so  equip- 
ped was  an  adoption  of  a  rule  requiring  them 
to  be  so  equipped,  we  think  it  would  have 
to  be  held,  nevertheless,  that  tbe  rule  was 
not  one  the  carrier  was  authorized  to  make; 
for  it  was  not  consistent  with  the  rule  the 
Ccmmlsslon  had  adopted,  and,  if  given  ef- 
fect, would  not  operate  as  an  "addition"  to 
that  rule,  but  as  a  substitute  for  It,  so  far 
as  engines  of  the  particular  class  were  con- 
cerned. 

The  rule  promulgated  by  the  Commission 
applied  "to  all  road  engines  alike.  If,  there- 
fore, the  rule  which  appellee  claims  the  car- 
rier adopted  did  not  operate  as  a  substitute 
for  the  Commission's  rule,  two  rules  were 
applicable  to  tbe  class  of  engines  in  ques- 
tion— one  requiring  them  to  be.  equipped  with 
one  st5p;  and  the  other  requiring  them  to 
be  equipped  with  two  stejis  on  each  side  of 
the  pilot.  In  that  ease  the  carrier  could  not 
comply  with  one  of  the  rules  without  violat- 
ing the  other  one.  Of  course,  the  proviso  in 
question,  In  the  absence,  as  la  the  case,  of 
language  Imperatively  demanding  It,  should 
not  be  construed  as  authorizing  the  creation 
of  such  a  situation. 

It  is  not  pretended  in  tbe  record  tbat  tbe 
rule  which  appellee  says  the  carrier  had 
adopted  has  been  approved  by  the  Interstate 
Commerce  Commission.  That  the  carrier 
could  not,  without  such  approval,  make  and 
enforce  a  rule  of  its  own  inconsistent  with 
a  rule  approved  by  the  Commission,  we  think 
Is  clear. 

The  intaitlon  of  Congress  in  passing  the 
safety  appliance  statute  plainly  was  to  con- 
fer on  the  Commission  alone  the  power,  and 
Impose  on  it  alone  the  duty,  to  provide  such 
rules  and  instructions  as  in  its  Judgment 


were  necessary  to  aocompUsh  tbe  purpose  of 
the  act  It  was  speciflcally  declared  that 
rules  and  instructions  prepared  as  provided 
in  the  act  should  not  take  effect  until  they 
were  approved  by  the  Commission;  and, 
while  the  statute  authorized  the  carrier 
"from  time  to  time  to  change  the  rules  and 
regulations"  approved  by  the  Commission,  it 
declared  that  such  change  should  "not," 
quoting,  "take  effect  and  the  new  rules  and 
regulations  be  In  force  until  the  same  shall 
have  been  filed  with  and  approved  by  the 
Interstate  Commerce  Commission."  Section 
8634. 

Being  of  the  opinion,  as  Indicated  by  what 
has  been  said,  that  if  the  rule  amiellee  con- 
tends for  was  adopted  by  the  carrier.  It  was 
not  effective,  because  it  was  not  "additional" 
to  a  rule  approved  by  the  Commission,  nor 
consistent  with  the  applicable  rule  approved 
by  It,  it  follows  we  are  of  tbe  opinion  said 
applicable  rule.  Invoked  by  appellant,  defined 
and  measured  the  carrier's  duty  with  refer- 
ence to  equipping  engine  706  with  steps. 
And,  It  appearing  from  the  testim<my  that 
the  carrier  had  equipped  said  engine  with 
one  step  on  each  side  of  the  pilot  ae|  re- 
quired by  said  rule,  it  follows  from  the  hold- 
ing of  tiie  Supreme  Court  in  Lancaster  v. 
Allen,  110  Tex.  213,  217  S.  W.  1032,  that  neg- 
ligence on  its  part  could  not  be  predicated  on 
a  violation  by  it  of  the  safety  appliance  stat- 
ute. 

[3]  Appellee,  however,  does  not.  It  seems, 
rest  his  contention  that  the  Jndgmrait  Is  not 
erroneous  on  the  theory  alone  that  in  using 
engine  706  with  only  one  step  It  violated  the 
safety  appliance  statute.  He  Insists  the 
Judgment  Is  supported  by  testimony  above 
referred  to  showing  that  the  carrier,  after 
using  engines  of  the  class  mentioned  with 
two  steps  on  each  side  of  the  pilot,  removed 
the  upper  one  of  the  two  from  engine  706, 
and  testimony  showing  that  appellee  was  Ig- 
norant of  the  fact  that  It  had  been  removed 
at  tbe  time  he  undertook  to  climb  the  pilot 
We  have  Just  held  that  It  appeared  the  car- 
rier had  complied  with  the  requirement  of 
the  rule  of  the  Interstate  Commerce  Commis- 
sion with  resi)ect  to  the  equipment  of  the 
engine  with  steps,  and  therefore  that  Judg- 
ment against  it  on  the  theory  that  it  bad 
violated  the  safety  ai^Uance  statute  was  not 
warranted.  We  now  hold,  on  authority  of 
the  case  cited  above  (Lancaster  v.  Allen,  110 
Tex.  213,  217  S.  W.  1032),  that  negligence  on 
the  carrier's  part  could  not  be  predicated 
on  the  fact  that  it  removed  the  upper  one 
of  the  two  steps  on  the  side  of  the  pilot,  for 
in  doing  so  It  was  doing  nothing  more  nor 
less  than  making  the  equipment  of  tbe  en- 
gine with  respect  to  steps  thereon  conform 
to  the  requirement  of  the  applicable  rule  of 
the  Interstate  Commerce  Commission. 

Whether,  If  an  issue  had  been  made  by  the 
pleadings  and  tbe  testimony,  within  a  rule 
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of  law  stated  bj  a  Oeorgla  coart  In  Sea- 
board Air  Mne  Ry.  r.  Witt,  4  Ga.  App.  149, 
60  8.  B.  1012,  as  follows: 

"Wherever  a  material  change  in  the  intrin- 
sie  condition  or  relatiTe  arrangement  of  the 
instrumentalities  by  which  the  work  is  being 
done  is  made  b;  the  master,  and  is  of  such  a 
nature  as  that  it  is  likely  to  expose  a  serrant, 
ifporant  of  the  change,  to  a  risk  of  injury, 
from  his  likelihood  of  assuming  a  continuation 
of  the  previous  condition ,  and  acting  on  it, 
the  master  is  under  the  duty  Of  giving  the 
servant  notice  of  it,  unless  the  latter  by  ordi- 
nary care  should  himself  have  discovered  the 
alteration" 

— the  Jadgment  should  be  snstained,  is  not 
before  us  for  determinatton ;  for  It  does 
not  a.jfpea.1  from  the  pleadings  In  tbe  record 
sent  to  this  court  tbat  anieUee  charged  neg- 
Ugeuce  on  tlw  carrter'a  part  In  falling  to 
warn  him  of  the  fact  that  It  bad  removed 
one  of  the  Steps. 

The  Judgment  will  be  reversed,  and  the 
canae  will  be  remanded  to  the  court  below 
for  a  new  trial. 

Qd  Appellee's  Motion  for  Beheerlng. 

The  part  of  section  5  of  the  Safety  Appli- 
ance Act  of  February  19,  1911,  with  refer- 
ence to  locomotive  boilers  (section  8634,  T7. 
S.  Complied  Statutes),  referred  to  In  tbe  opin- 
ion of  this  court,  and  made  applicable  to 
the  "entire  locomotive  and  tender  and  all 
their  parts"  by  the  Act  March  4,  1915  (sec- 
tion 8839b,  V.  8.  Compiled  Statutes),  is  as 
follows: 

"Each  carrier  subject  to  this  act  shall'  file 
its  rules  and  Instructions-  for  the  inspection 
of  locomotive  boilers  with  the  chief  inspector 
within  three  months  after  the  approval  of  this 
act,  and  after  hearing  aad  approval  by  the 
Interstate  Commerce  Commission,  such  rules 
and  instructions,  vrith  such  modifications  as  the 
Commission  requires,  shall  become  obligatory 
ui>on  such  carrier:  Provided,  however,  tha^ 
if  any  carrier  subject  to  this  act  shall  fail 
to  file  its  rules  and  instructions  the  chief  in- 
spector shall  prepare  rules  and  instructions 
not  inconsistent  herewith  for  the  inspection 
of  locomotive  boilers  to  be  observed  by  such 
carrier;  which  rules  and  instructions  being 
approved  by  the  Interstate  Commerce  Com- 
miasion,  and  a  cops  thereof  being  served  upon 
the  president,  general  manager,  or  general 
superintendent  of  such  carrier,  shall  be  ob- 
ligatory, and  a  violation  thereof  punished  as 
hereinafter  provided:  Provided  also,  that  snch 
common  carrier  may  from  time  to  time  change 
the  rules  and  regulations  herein  provided  for, 
but  such  change  shall  not  take  effect  and  the 
new  rules  and  regulations  be  in  force  until  tbe 
same  shall  have  been  filed  with  and  approved 
by  the  Interstate  Commerce  Commission." 

The  order  of  tbe  Interstate  Commerce 
Commission  of  October  11,  1916,  approving 
rules  and  instructions  in  compliance  with 
said  acts,  is  as  follows: 
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"It  is  ordered  that  tlie  said  rule's  and  in- 
structions for  the  inspection  of  locomotives 
and  tenders  and  aU  thefar  parts,  as  follows,  be, 
and  the  same  are  hereby,  ajtproved,  and  from 
and  alter  the  let  day  of  January,  1916,  shall 
be  observed  by  each  and  every  common  carrier 
subject  to  the  provisions  of  the  act  of  Congress 
aforesaid,  as  the  minimum  requirements:  Pro- 
vided, tbat  nothing  herein  contained  shall  be 
construed  as  prohibiting  any  carrier  from  en- 
forcing additional  rnles  and  instructions  not  in- 
consistent with  the  foregoing,  tending  tb  a 
greater  degree  of  pr^caation  -  against  accidents." 

Appellee  vigorously  insists  that  this  court 
"persistently  ignored  or  overlooked"  the  fact 
tbat  tbe  rules  and  Instructions  In  question 
were  approved  by  tbe  Interstate  Commerce 
Commission  as  the  "minimum  requirements" 
to  be  observed  by  tbe  carrier,  and  as  a  con- 
sequence "entirely  misimderstood  tbe  scope, 
effect,  and  meaning"  of  those  rules.  Tbe 
fact  Is,  however,  that  this  court  neither  over- 
looked nor  ignored  the  language  showing  that 
tbe  rules  were  approved  as  the  "minimum  re- 
quirements" at  tbe  time  the  question  as  to 
the  effect  of  tbe  rule  wltb  reference  to  steps 
on  the  pilot  was  considered.  We  gave  that 
language  due  consideration,  as  we  thought, 
and  reached  the  conclusion  It  was  of  no  Im- 
portance In  determining  the  question  then 
before  ns.  We  thought  tbe  Commission 
meant  no  more  by  the  proviso  than  to  advise 
carriers  that  the  rules  it  had  approved  were 
not  to  be  construed  as  an  attempt  to  deprive 
them  of  a  right  tbey  had.  Independent  of 
and  In  spite  of  any  action  of  the  Commis- 
sion, to  enforce  rules  of  their  own  with  re- 
spect to  matters  not  covered  by  rules  the 
Commission  had  approved,  nor  Inconsistent 
therewith,  and  which  tended  to  a  "g^reater 
degree  of  precaution  against  accidents." 

Carriers  were  not  forbidden  by  anything 
in  the  statute  from  enforcing  rules  of  their 
own  consistent  with  those  approved  by  the 
Commission,  but  they  were  forbidden  from 
changing  the  Commission's  rules  without  its 
approval.  It  cannot  be  doubted,  we  think. 
If  the  effect  of  the  use  of  two  steps  on  pilots 
of  engines  of  tbe  706  class  was  to  make  a  rule 
requiring  such  engines  to  be  equipped  with 
two  steps,  it  operated  to  change  the  rule  ap- 
proved by  the  Cbmmlsslon,  which  required 
them  to  be  equipped  with  only  one  step. 

If  carriers  enforced  rules  of  their  own 
which  did  not  operate  to  change  rules  of  the 
Commission,  and  were  not  Inconsistent  there- 
vrlth,  such  enforcement  would  not  be  negli- 
gence if,  as  a  matter  of  fact,  the  rules  tend- 
ed to  a  greater  degree  of  precaution  against 
a  particular  accident  in  questloU;  but,  if 
carriers  failed  to  comply  wltta  rules  of  the 
Commission,  or  enforced  rules  of  their  own 
inconsistent  therewith,  they  would  be  guilty 
of  negligence  as  a  matter  of  law  and  liable 
to  an  emi^oyfi  Injured  thereby,  without  ref- 
erence to  whether  the  rule  tbey  enforced 
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tended, to  a  "greater  degree  of  precaution 
against  accidents"  or  not.  If  the  second  step 
on  engine  706  had  not  been  removed  by  the 
carrier  and  its  presence  on  the  pilot  had  been 
a  proximate  canse  of  injury  to  an  employ^. 
It  would  be  no  answer  to  a  claim  by  him  for 
damages  he  sufTered  that  the  second  step 
tended  to  a  "greater  degree  of  precaution 
against  accidents"  contemplated  from  use 
ordinarily  made  by  employes  of  steps  on  the 
pilot 

In  the  (pinion  it  was  stated  that  this  coort 
was  not  called  upon  to  determine  whether 
the  Judgment  should  be  sustained  on  the  the- 
ory that  appellant  was  guilty  of  negligence  In 
failing  to  notify  appellee  that  It  had  remov- 
ed the  second  step  from  the  pilot  or  not, 
because  negligence  in  that  respect  was  not 
charged  against  it  In  his  motion  appellee 
says: 

"This  contention  was  not  presented  by  a 
demurrer  or'  objection  to  evidence  or  by  motion 
for  a  new  trial,  bat  is  treated  by  this  court  as 
fundametatal  error  after  verdict" 

— and  insists  such  n^llgence  was  charged 
in  his  petition.  We  do  not  think  so,  after 
further  consideration  of  appellee's  pleadings. 

Perhaps  there  was  no  reaacm  for  saying 
anything  about  that  feature  of  the  case  in  the 
opinion.  It  was  referred  to  because  of  the 
rule  which  requires  this  court  when  a  case  is 
submitted  on  special  issues  and  the  pleadings 
make  an  Issue  which  the  parties  did  not  ask 
the  court  to  submit  and  which  he  did  not 
submit  to  the  Jury,  and  which,  tf  found  in 
a  given  way,  would  warrant  the  Judgment, 
to  assume  that  the  trial  court  found  there- 
on "in  such  manner  as  to  support  the  Judg- 
ment" if  there  was  evidence  to  sustain  such 
a  finding.  Article  1985,  Vernon's  Statutes. 
What  was  said  was  Intended  merely  as  an 
intimation  that,  if  it  should  be  contended 
there  was  evidence  to  support  such  a  finding, 
this  court  could  not  apply  the  rule  and  affirm 
the  Judgment  because  negligence  in  failing 
to  warn  appellee  was  not  charged  in  the  pe- 
tition. 

The  motion  is  overmied. 

On  Appellant's  Motion  for  Rehearing. 

[4]  Appellant  insists  that  this  court  hav- 
ing determined  negligence  on  his  part  could 
not  be  predicated  on  his  failure  to  have  each 
side  of  the  pilot  of  engine  706  equipped  with 
two  steps,  and  having  further  determined 
that  negligence  on  his  part  in  failing  to  noti- 
fy appellee  of  the  fact  that  one  of  the  steps 
with  which  the  pilot,  was  originally  equipped 
had  been  removed  was  not  charged  in  the 
pleadings,  after  reversing  the  Judgment  of 
the  trial  court  should  have  rendered  Judg- 
ment in  bis  favor,  instead  of  rananding  the 
cause  to  that  court  for  a  new  trial.  The 
contention  is  sustained;    and  ttie  Judgment 


heretofore  entered  liere  will  be  set  aside  so 
far  as  it  remanded  the  canse,  and  Judgment 
will  be  here  rendered  that  appellee  take 
nothing  by  bis  suit 


MIDKIFF  V.  BENSON.     (No.   I25S.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paao. 

Nov.  10,  192L    Sebearing  Denied 

Dec.  1.  1921.) 

1.  Evidanoe  «=3376(l)— Plalstlff  not  permitted 
to  testify  to  bookkeeper's  eatrlas  without  evi- 
deaca  that  th^  were  correct. 

M^ere  the  daily  entries  of  the  receipts  of 
plaintiffs  business  were  made  by  his  book- 
keeper and  he  merely  ehe<Aed  them  up  eadi 
month,  and  neither  the  bookkeeper  nor  any- 
body else  testified  that  the  entries  were  cor- 
rect, plaintiff  should  not  have  been  permitted 
to  testify  to  such  entries  and  to  the  monthly 
receipts  based  on  such  entries. 

2.  Appeal  aod  error  «s>l050(l)— AdmlssloB  of 
Improper  evidence  as  to  book  eatriae  held 
harmless  In  view  oil  other  evidence. 

In  an 'action  against  a  landlord  for  failing 
to  repair,  causing  a  tenant  loss  of  patronage,  the 
erroneous  admission  of  plaintiff's  evidence  con- 
cerning the  receipts  of  his  business,  as  shown 
by  entries  made  by  bis  bookkeeper,  ^Id  not 
reversible  error,  in  view  of  other  evidence  as 
to  the  loss  of  patronage  and  plaintiff's  esti- 
mates as  to  the  receipts  for  other  months. 

3.  Landlord  aad  tenant  «=3l54(2)— Tenant's 
failure  to  pay  llosnse  no  defaeso  to  landlord's 
failure  to  repair. 

In  an  action  for  damages  from  a  landloid's 

failure  to  repair  premises  used  as  a  pool  room, 
the  fact  that  plaintiff  had  not  paid  the  pool 
room  tax  or  license  was  immaterial. 

4.  Appeal  and  error  4t=»l046(6)— Coerfs  re- 
mark that  ho  did  not  see  what  testimony  had 
to  do  with  case  held  not  reversible  error. 

In  an  action  for  damages  from  a  landlord's 
failure  to  repair  premises  used  as  a  pool  room, 
the  court's  remark,  with  reference  to  testi- 
mony concerning  plaintilTs  failure  to  pay  the 
pool  hall  tax  or  license,  that  he  did  not  see 
what  it  had  to  do  with  the  facts  in  the  case, 
though  not  commendable,  was  not  reversible 
error. 

5.  Trial  «=9l9S— Duty  of  court  to  oenstnie  un- 
ambiguous provisions  of  fease. 

In  an  action  for  damages  from  a  landlord's 
failure  to  repair,  where  the  provision  in  the 
lease  as  to  repairs  was  clear  and  unambiguona^ 
it  was  the  court's  duty  to  construe  the  cove- 
nant 

6.  Landlord  and  tenant  «s>l52(4)— Landlord 
contracting  to  repair  held  bound  to  remedy 
condrtloins  caused  by  prior  existing  open 
stairway. 

Where  a  lessor  of  a  basement  used  as  a 
pool  room  agreed  to  keep  the  building  in  repair, 
and  rain,  snow,  and  sleet  came  into  the  base- 
ment from  an  <4>en  stairway,  it  was  his  duty 


^s»For  other  cases  eee  same  topic  and  KBY-NVMBER  In  all  Kay-Numbered  Slgeau  and  Indexes 


Digitized  by  VjOOQ IC 


Tez^ 


MIDEIFF  y.  BENSON 
(IIS  s.w.> 


to  do  what  wu  reasonably  noceasary  to  pre- 
vent Bach  condition,  and  the  mere  fact  that  the 
open  stairway  existed  at  the  date  of  the  lease 
did  not  relieve  him  from  such  dnty. 

Appeal  from  District  Court,  Presidio 
County;  Joseph  Jones,  Judge. 

Action  by  t^  H.  Benson  against  J.  C.  Mid- 
kifl.  From  a  Judgment  for  plalntiflf,  defend- 
ant appeals.    Affirmed. 

J.  Q.  Henry,  of  Del  Bio,  and  Anderson  8c 
Upton,  of  San  Angelo,  for  appellant. 

C.  B.  Sutton  and  Mead  8c  Metcalfe,  all  of 
Marfa,  for  appellee. 

WAI/THAm  J.  This  Is  a  second  aweal 
of  this  case.  Tbe  first  is  reported  in  225  S. 
W.  186,  and  to  which  we  refer  for  a  discus- 
sion of  some  of  the  issues  presented  here. 

This  suit  was  brought  by  appellee,  J.  H. 
Benson,  against  appellants,  J.  C.  Mldkifl  and 
wife,  for  damages  resulting  from  an  alleged 
breach  of  a  lease  contract  leasing  the  base- 
ment of  a  house  in  Marfa,  Tex.,  for  a  period 
of  three  years  beginning  with  July  26,  1918, 
to  be  used  by  appellee  as  a  pool  halL 

The  building  consists  of  two  stories  and 
the  basement,  the  first  and  second  stories  be- 
ing leased  to  other  parties.  The  lease  con- 
tract, while  Introduced  in  eyidence,  is  not 
found  in  the  record,  but  in  appellant's  state- 
ment of  the  nature  and  result  of  the  suit, 
and  elsewhere  In  the  record,  It  is  said  that 
the  written  lease  provided  that  appellant 
would  "keep  the  building  In  repair  during 
the  term  of  the  lease."  Appellee  alleged  that 
he  sustained  damages  as  the  result  of  water 
In  large  quantities  leaking  through  the  ceil- 
ing and  floor  above  said  basement  and  on  said 
pool  tables,  six  in  number,  and  that  sleet, 
ice,  snow,  and  water  came  Into  said  base- 
mrait  through  an  open  stairway  leading  from 
the  street  into  said  basement,  and  premises; 
tliat  said  conditions  continued  from  time  to 
time;  tliat  by  reason  of  said  conditions  the 
pool  tables  were  greatly  damaged,  stating 
in  detail  the  damage  to  the  several  tables, 
and  the  amount  of  damage  to  each ;  that  the 
water  coming  in,  as  alleged,  stood  on  the 
floor  of  the  said  basement  in  such  qnantities 
and  so  deep  as  to  cause  the  floor  to  warp, 
buckle,  and  become  uneven  so  that  cnstom- 
ers  could  not  play  at  the  games  usually 
played  a^  such  places  of  business. 

The  several  items  of  damage  to  the  pool 
tables  appellee  alleged  to  be  $800,  and  the 
damage  growing  out  of  loss  in  patronage  he 
aU^ed  to  be  $1,800.  Appellee  alleged  that 
he  sustained  other  damages  by  reason  of 
the  matters  complained  of,  but  same  were 
not  submitted. 

Appellant  answered  by  general  and  special 
exceptions,  general  denial,  special  plea  that 
the  open  stairway  complained  of  was  con- 
structed with  the  knowledge  and  ecmaent  at 


appellee  prior  to  the  lease,  and  that  tny  dam- 
age resulting  from  the  open  stairway  appel- 
lee assumed;  that  when  appellee  leased  the 
building  he  was  in  possession  of  it;  that  at 
the  time  of  the  lease  the  building  was  in 
good  condition  and  was  accepted  by  appellee ; 
that  if  any  injury  occurred  it  was  occasioned 
by  means  beyond  the  control  of  appellant, 
was  unavoidable,  and  for  which  appellant 
was  not  liable;  that  if  plaintiff  was  dam- 
aged it  was  because  he  failed,  neglected,  and 
refused  to  use  such  means  as  persons  of  or- 
dinary prudence  would  use  to  avoid  injury; 
and  that  any  injury  appellee  suffered  was 
the  result  of  ]fia  own  n^igence. 

The  case  was  tried  to  a  Jury  and  submitted 
on  qjieclal  issues,  resulting  in  a  verdict  in 
favor  of  appellee,  on  the  item  of  loss  in  pa- 
tronage in  the  sum  of  $600,  and  damages 
to  the  pool  tables  in  the  smn  of  $260.  The 
court  Instructed  a  verdict  In  favor  of  Mrs. 
Kidklu:,  and  entered  Judgment  in  favor  of 
appellee  and  against  appellant,  J.  O.  MldkUf, 
for  the  sum  of  $850. 

[1]  Appellant  presents  six  assignments  of 
error.  The  first  assignment  goes  to  the  ad- 
mission in  evidence,  over  objection,  of  cer- 
tain testimony  of  appellee.  Benson  testified 
that  he  kept  books  showing  the  daily  re- 
ceipts of  the  business,  and  after  having  tes- 
tified that  Nay  Bowles  began  working  for 
him  in  February,  1818,  and  kept  the  books, 
and  that  he  (Boison)  diecked  them  up  by 
the  month  from  tliat  time  on,  but  that  Nay 
Bowles  made  the  dally  entries,  the  objec- 
tion was  to  the  statement  of  Benson  as  to 
the  dally  entries  of  receipts-  from  the  pool 
tables  In  the  books  kept  by  Bowles,  and  from 
which  daily  entries  so  kept  Benson  made  np 
the  several  monthly  aggregates  of  receipts 
for  the  months  the  boolcs  were  kept  by 
Bowles,  and  testified  to  such  daily  book  en- 
tries and  the  aggregates  therefrom  for  the 
months  of  February,  March,  and  April,  1919. 
From  such  monthly  aggregates  as  comparea 
with  corresponding  months  of  1917  and  1918, 
Benson  estimated  his  monthly  losses  for  Feb- 
ruary, March,  and  April,  1919. 

[2]  We  think  it  was  error  to  permit  Ben- 
son to  testify  to  the  daily  entries  made  by 
Bowles,  and  from  such  entries  testify  to  the 
monthly  receipts  made  from  sudi  entries. 
The  record  does  not  disclose  any  evidence 
to  show  that  the  dally  entries  made  by 
Bowles  were  correctly  kept  and  correctly 
entered  In  the  dally  cash  entries.  The  month- 
ly estimates  of  receipts  for  the  same  months 
made  up  by  Benson  from  the  daily  entries 
made  by  Bowles  would  be  but  a  recitation 
in  the  aggregate  of  what  the  daily  entries 
in  the  cash  register  show.  The  eyidence 
should  have  been  excluded  on  the  objections 
made.  Bowles  was  on  the  witness  stand  and 
could  have  testified  as  to  the  correctness  of, 
the  entries  made  by  him.    Texas  &  Paciflc 
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Ry.  Co.  V.  Leggett,  86  S.  W.  1066,  and  the 
same  case  on  the  second  appeal,  44  Tex. 
Civ.  App.  296,  99  S.  W.  176,  and  cases  there 
cited.  But  we  cannot  say  that  the  admis- 
sion of  the  evidence  for  the  three  months 
stated  presents  reversible  error.  If  we  ex- 
clude the  estimates  made  for  the  three  months 
of  February,  March,  and  April,  1919,  we  still 
have  the  estimates  for  other  months  made  by 
Benson  himself,  and  from  which  the  amount 
of  loss  found  by  the  Jury,  $600,  can,  we  think, 
properly  be  considered. 

Also,  there  Is  other  evidence  In  the  record 
showing  loss  of  patronage  by  reason  of  the 
matters  complained  of,  Including  the  said 
three  months,  the  entries  made  by  Bowles, 
and  the  computations  therefrom  by  Benson 
going  only  to  a  more  specific  statement  of 
the  loss  of  patronage  for  the  three  months 
than  evidence  offered,  as  to  a  general  loss 
or  falling  off  In  patronage  for  the  whole  time 
the  basement  was  occupied. 

[3,  4]  The  second  assignment  does  not  pre- 
sent reversible  error.  The  fact  that  Benson 
had  not  paid  the  pool  hall  tax  or  license  for 
the  years  1918  and  1919  was  Immaterial,  we 
think,  and  the  remarlt  made  by  the  court 
that  "I  do  not  see  what  this  testimony  has 
to  do  with  the  facts  In  this  case  any  way," 
referring  to  the  nonpayment  of  the  tax,  while 
not  to  be' commended,  does  not  present  re- 
versible error.  Counsel  has  stated  to  the 
court  that  they  expected  to  prove  by  the 
witness  the  tax  collector  the  nonpayment  of 
the  tax. 

[i]  The  court  was  not  In  error,  as  com- 
plained of  In  the  thrd  assignment,  in  the 
charge  construing  the  covenant  in  the  lease 
contract  In  which  the  owner  of  the  building, 
appellant,  agreed  to  Iceep  the  building  In  re- 
pair during  the  life  of  the  lease.  The  suit 
was  based'  on  the  lease  contract,  and  it  was 
alleged  that  the  covenant  in  the  lease  to  keep 
the  building  in  repair  was  breached,  and  the 
damages  suffered.  It  was  alleged,  was  a  re- 
sult of  the  breach.  The  charge  made  no  ref- 
erence to  the  evidence  offered,  nor  to  the 
evidence  necessary  to  sustain  the  allegation 
of  the  breach  of  the  covenant.  The  lease 
was  introduced  in  evidence,  and  there  is  no 
controversy  but  that  the  covenant  construed 
in  the  charge  was  in  the  lease.  The  provi- 
sion in  the  lease  being  clear  and  unambigu- 
ous, it  was  the  duty  of  the  court  to  construe 
the  covenant. 

[6]  The  fourth  and  fifth  assifrnments  are 
■lirected  to  the  refusal  of  the  court  to  give 
the  requested  special  charges  4  and  5,  each 
to  the  effect  that,  If  the  jury  found  the  open 
stairway  leading  from  the  street  to  the  base- 
ment was  constructed  before  the  execution 
of  the  loose,  appellee  could  not  recover  dam- 
ages resulting  from  the  oi)en  stairway. 

There  was  no  error  In  the  refusal  to  give 
either  of  the  charges.  It  was  the  duty  of 
appellant  under  the  covenant  in  the  contract 


to  keep  the  building  in  such  repair  as  would 
be  reasonably  necessary  to  prevent  damages 
resulting  from  the  use  of  the  building  for 
which  It  was  leased.  The  open  stairway 
was  a  itart  of  the  building,  and  the  approach 
to  the  basement.  Damages  might  not  have 
resulted  in  some  uses  of  the  basement  by  rea- 
son of  the  open  stairway,  while  in  its  use  as 
a  pool  hall  damages  might  result  therefrom. 
The  one  fact  requested  to  be  submitted,  the 
existence  of  the  open  stairway  at  the  date 
of  the  lease,  would  not,  we  think,  relieve 
the  appellant  from  the  duty  of  keeping  the 
building.  Including  the  open  stairway,  the 
approach  to  the  basement,  in  such  repair  as 
would  be  reasonably  necessary  for  a  full 
employment  of  the  basement  for  the  pur- 
poses for  whlcb.lt  was  leased.  If  rain,  snow, 
and  sleet  came  Into  the  basement  from  the 
open  stairway,  as  alleged,  and  caused  dam- 
ages, we  ttitik  it  was  the  duty  of  appellant 
to  do  what  was  reasonably  necessary  to  pre- 
vent such  condition. 

In  Lovejoy  v.  Townsend,  25  Tex.  Civ.  App. 
385,  61  S.  W.  831,  under  a  covenant  of  the 
landlord  to  keep  the  demised  premises  In 
repair,  it  was  held  that  it  was  immaterial 
whether  or  not  the  roof  was  in  the  defec- 
tive condition  at  the  date  of  the  lease;  the 
lease  obligated  the  landlord  to  keep  It  in  re- 
pair. 

The  principle  contended  for  by  appeUant, 
under  the  two  assignments,  Is  the  well-es- 
tablished rule  that  the  tenant  in  the  absence 
of  an  agreement  takes  the  leased  premises; 
as  he  finds  them,  under  the  doctrine  of  cav- 
eat emptor.  The  agreement,  as  here,  to  keep 
the  premises  in  repair,  takes  the  cases  out  of 
the  rule.  In  Walling  v.  Houston  &  T.  O.  Ry. 
Co.,  195  8.  W.  232,  to  which  we  are  referred, 
Hiere  was  no  agreement  to  save  the  lessee. 
Walling,  from  loss  by  fire;  but,  to  the  con- 
trary, the  lease  contract  with  the  railroad. 
It  not  embracing  property  for  which  the  road 
could  be  held  liable  as  a  common  carrier, 
specially  released  the  road  from  liability  on 
account  of  loss  or  damage  by  fire. 

The  sixth  assignment  challenges  the  snflB- 
dency  of  the  evidence  to  support  the  findings 
of  the  Jury  on  the  two  issues  of  loss  of  prof- 
its and  damages  to  the  tables.  A  careful 
review  of  the  evidence  satisfies  us  that, 
while  the  evidence  Is  conflicting  as  to  the 
amount  of  the  damage  to  the  tables,  it  is 
suflident  to  support  the  finding.  The  Jury 
attributed  some  of  the  loss  or  falling  off  in 
the  patronage  to  the  conditions  of  the  pool 
ban;  whether  to  the  conditions  of  the  tables 
or  the  basement  itself,  or  both,  made  so  by 
the  matters  complained  of,  we  do  not  know. 
Either  or  both  of  the  conditions  stated  by 
some  of  the  witnesses  would  be  well  <felcn- 
lated,  we  can  well  Imagine,  to  cause  patrons 
of  the  pool  games  to  go  elsewhere  for  a  game. 
The  jury  heard  the  evidence  and  would  be 
better  able  to  pass  upon  the  facts  than  would 
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tMs  court.    Tbe  flndinjis  have  support  in  the 
evidence. 

Finding  no  reversible  error,  the  case  is 
affirmed. 


C.   C.  SLAUGHTER  CATTLE  CO.  V.  POT- 
TER  COUNTY.    (No.  1820.) 

(Court  of  Civ:]  Appeals  of  Texas.     AmariUo. 

Nov.  9,  1921.     Rehearing  Denied 

Dec.  14,  1921.) 

1.  Publlo  lands  <es»l73(l4)--lnstramant  held 
contract  of  sale  and  not  option. 

As  agreement  between  a  county  and  an- 
other concerning  school  lands,  providing  for 
re-entry  and  forfeiture  unless  a  certain  sum 
'was  paid  on  or  before  20  years,  held  a  con- 
tract of  sale,  and  not  option  to  purchase,  under 
Const,  art  7,  J  6,  an  implied  contract  existing 
on  the  part  of  the  purchaser  to  pay  the  agreed 
compensation  on  acceptance  of  the  contract  of 
sale,  though  it  provided  that  on  default  in  in- 
terest the  obligation  would  "become  null  and 
void  and  of  no  binding  force  and  effect  on  d- 
ther  party  hereto." 

2.  Contracts  <&=»I53  —  Construction  rendering 

legal  adopted. 

If  a  contract  is  doubtful,  or  if  there  may 
be  two  interpretatians,  one  rendering  it  law- 
ful and  the  other  unlawful,  that  construction 
which  win  render  it  legal  will  be  adopted. 

3.  Publlo  lands  «s>l 73 (1 4) —Construction  of 
counties'  Sole  contract  by  parties  will  be  giv- 
en weight. 

In  an  action  involving  question  whether 
contract  between  county  and  another  concern- 
ing school  lands  was  a  contract  of  sale  or 
only  an  option  to  purchase,  the  fact  that  the 
parties  construed  such  instrument  as  a  con- 
tract of  sale  for  more  than  20  years  should 
have  some  weight  in  determining  the  character 
of  the  instrument. 

4.  Publlo  lands  «=> 1 73 (1 4)— Refutation  as  to 
option  to  purchase  school  land  held  not  to 
render  Instrument  InvaJld  as  being  based  on 
option. 

A  contract  of  sale  of  school  lands  by  a 
county  held  not  invalid  by  reason  of  a  redta- 
tion  tiierein,  "Under  and  by  virtue  of  an  op- 
tion of  purchase  said  F.  has  with  the  county, 
under  an  order  of  this  court,"  it  being  clear 
that  the  option  was  not  the  dominating  or  con- 
trolling consideration  for  the  sale,  under  Const. 
arL  7,  {  6,  consideration  for  the  option  not  be- 
ing credited  on  the  purchase  price. 

5.  Publlo  lands  <8=>l73(i4)— "Option"  not  use 
Of  power  to  convey. 

An  "option"  is  not  the  use  of  a  power  to 
convey,  but  a  surrender  of  it  for  the  time,  or 
which  prevents  for  the  time  the  right  of  aliena- 
tion, and  execution  of  option  on  school  lands 
by  commissioners'  court  of  a  count?  was  not  a 
valid  exercise  of  power  of  sale  by  such  court 
under  Const,  art  7,  i  6. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Option.] 


6.  Vendor  and  purchaser  €=>3(4)— Option. con- 
tract and  contract  of  sale  separate  and  dis- 
tinct contracts. 

An  option  contract  and  a  contract  of  sale 
of  land  are  in  fact  two  separate  and  .distiact 
contracts,  and  the  consideration  for  the  two 
contracts  are  as  separate  and  distinct  ss  the 
contracts  themselves,  and,  even  if  the  terms 
embodied  in  the  option  upon  election  for  tbe 
sale  of  the  land  are  not  changed  and  placed 
in  a  separate  instrument,  the  two  contracts  are 
nevertheless  separate  contracts. 

7.  Contracts  <g=»l37(2)— Valid  portion  Of  oon- 
tracts  sustainetT 

Where  two  promises,  one  of  which  is  illegal, 
are  made  upon  a  lawful  consideration,  the 
promise  which  is  unobjectionable  is  only  held 
to  be  enforceable,  and  the  distinction  between 
a  contract  a  part  of  which  violates  a  statute 
and  a  contract  part  of  which  contravenes  public 
policy  is  no  longer  recognized. 

8.  Contracts  «=9l37(l)— Effeot  of  partial  Il- 
legality stated. 

Where  one  provision  in  a  contract  which 
does  not  constitute  the  main  or  essential  fea- 
ture or  purpose  is  void  for  illegality  or  oth- 
erwise, but  is  clearly  separable  and  severable 
from  the  other  parts  which  are  relied  upon, 
snch  other  parts  are  not  affected  by  the  in- 
valid provision  and  may  be  enforced  as  if  no 
such  provision  had  been  incorporated. 

9.  Contracts  ®=»I4I (I)— Declared  against  pub- 
lic policy  only  where  Injury  Is  dear. 

Where  public  policy  is'  not  settled  by  rec- 
ognized principles,  courts  use  their  power  to 
declare  a  contract  in  contravention  of  public 
policy  only  in  cases  in  which  the  injury  to  the 
public  is  clear;  the  validity  of  the  transaction 
being  presumed. 

10.  Public  lands  «s>l73(  14)— Irregular  sale  of 
school  lands  may  be  ratified. 

A  sale  of  school  land,  being  within  the 
scope  of  the  powers  conferred  upon  the  com- 
missioners' court  though  irregular  in  the 
manner^  of  sale  through  first  giving  an  option, 
is  not  void  where  fully  executed,  but  is  only 
voidable,  if  either,  and  hence  subject  to  ratifi- 
cation by  such  court 

11.  Public  lands  €=»I73(I4)— Commissioners' 
court  alone  held  to  have  authority  to  dispose 
of  isohool  land. 

The  beneficiaries  of  school  lands  have  no 
voice  in  its  disposal,  and  no  powers  are  granted 
them  to  make,  approve,  adopt  or  ratify  a  sale; 
snch  powers  being  confided  exclusively  to  the 
commissioners'  court  of  the  county. 

12.  Public  lands  «=> 1 73 (1 4)— Facts  previous 
to  execution  of  sale  of  school  lands  by  com- 
missioners' court  cannot  be  questioned. 

When  the  judgment  or  discretion  of  the 
commissioners'  court  has  been  fairly  exercised, 
either  in  making  a  contract  of  sale  of  school 
lands,  or  in  ratifying  it  after  full  execution,  it 
is  too  late  for  any  one  to  call  in  question  the 
sale  by  inquiring  into  facts  eziBting  prior  to 
the  execution  of  tbe  power. 

Hall,  J.,  dissenting. 
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Appeal  from  District  Court,  Lubbock  Coon- 
ty;  W.  R.  Speocer,  Judge. 

Action  by  Potter  County  againat  the  O.  O. 
Slaughter  Cattle  Company  and  others.  Judg- 
ment for  plalntitr,  and  named  defendant  ap- 
peals.    Reversed  and  rendered. 

Coke  &  Coke,  M.  D.  Oano,  and  W.  H. 
Flippen,  all  of  Dallas,  and  W.  H.  Bledsoe,  of 
Lubbock,  for  appellant. 

H.  G.  Hendricks  and  P.  P.  Sapp,  both  of 
AmarUlo,  and  Percy  Spencer,  of  Lubbock,  for 
appellee. 

STOKES,  Special  Justice.  The  state  of 
Texas  granted  to  Potter  county  on  January 
25, 1889,  for  Its  common  sdiools  four  leagues 
of  land  numbered  113,  114.  115,  and  116 
lying  in  Cochran  county.  This  land  was 
selected  by  a  comn]dttee  appointed  in  Febru- 
ary, 1888,  by  the  commissioners'  court  of 
Potter  county.  That  committee  made  its  re- 
port in  October,  1888,  to  the  effect  that  the 
leagues  were  common  plains  land,  soil,  deep 
yellow,  and  covered  with  sage  grass  not  fit 
for  agricultural  purposes  but  could  be  used 
'  for  stock.  In  May  1890  the  county  sold  the 
land  to  H.  M.  Spaulding  for  $7,151.04  cash  and 
note  for  $18,000  payable  on  or  before  20 
years  at  6  per  cent  Interest.  Spaulding  sold 
the  land  to  others  who  assumed  his  note. 
Default  in  payment  of  the  annual  interest 
was  made  and  the  county  brought  suit  and 
foreclosed  its  lien  in  December,  1894.  In 
February,  .1896,  the  land  was  sold  under  the 
Judgment  of  foreclosure.  The  county  attor> 
ney,  Lon  D.  Marrs,  was  directed  by  the 
commissioners'  court  to  bid  for  the  land  not 
exceeding  $1  per  acre.  He  bought  it  in  at  the 
sale  at  70  cents  per  acre,  and  the  sheriff 
thereupon  conveyed  the  land  to  ^e  county. 
In  May,  1896y  some  60  or  more  citizens  of 
Potter  county  petitioned  the  commissioners' 
court  to  employ  one  Willis  to  sell  the  land  at 
the  price  of  75  cents  per  acre,  and  to  give 
him  an  option  to  that  effect  The  petition 
was  signed  by  the  leading  citizens  of  the 
county  who  were  acquainted  with  the  values 
of  land  in  the  plains  country  at  that  time. 
The  orders  of  the  court  show  WilUs  was  so 
employed  for  a  stated  period  of  time,  and 
that  bis  employment  was  renewed  from  time 
to  time,  but  that  he  was  unable  to  effect  a 
sale  The  last  order  granting  the  extension 
was  dated  in  May,  1807.  The  county  judge 
at  that  time,  Lon  D.  Marrs,  testified  that  the 
county  was  anxious  to  sell  the  land,  and  that 
Mr.  Willis  was  the  best  man  they  could  find 
for  that  purpose;  that  he  reported  he  had 
advertised  the  land  and  he  had  other  agents 
trying  to  seU.  August  10,  1897,  the  com- 
missioners' court  made  the  following  order : 

"It  is  ordered  by  the  court  that  the  county 
judge  be  authorized  and  Instructed  to  lease 
the  Potter  county  school  lands  situated  in 
Cochran  county,  Tex.,  to  lease  the  land  for 
not  less  than  two  cents  per  acre  payable  semi- 


annually in  advance  for  a  term  not  exceeding 
eight  years.  And  the  county  judge  is  hereby 
authorized  and  instructed  to  make  any  other 
lease  that  he  can  make  for  more  money  than 
two  cents  per  acre  with  any  term  not  exceed- 
ing ten  years.  It  is  farther  ordered  by  the 
court  that  the  county  judge  shall  contract  with 
the  lessee  to  surrender  all  wells  and  windmills 
and  improvements  placed  on  said  lands,  pro- 
vided said  lease  shall  extend  eight  years  or 
longer  a  contract  of  lease  to  be  made  and 
signed  by  the  lessee  and  by  Lon  D.  Marrs,  the 
county  judge  of  Potter  county,  Tex.,  for  said 
county  and  to  be  filed  in  the  derk's  office  in 
Potter  county." 

November  8, 1897,  Lon  D.  Marrs,  as  county 
judge  of  Potter  county,  executed  to  R.  S. 
Ferrd  a  lease  by  which  Potter  county  school 
land  was  leased  to  him  for  a  term  of  eight 
years  beginning  January  1,  1898,  for  the 
rental  of  $400  per  annum,  payable  $200  semi- 
annually in  advance.  On  the  same  day, 
November  8,  1897,  the  commissioners'  court 
entered  the  following  order: 

"Whereas,  it  appearing  to  the  court  that 
R.  S.  Ferrel,  of  Tarrant  county,  Tex.,  has 
leased  the  Potter  county  school  lands  for  a 
period  of  eight  years,  the  terms  of  said  lease 
being  fully  described  in  said  lease  as  it  appears 
of  record  in  the  county  clerk's  office  in  said 
Potter  conoty.  Tex.;  and  whereas,  the  said 
Ferrel  has  asked  this  court  to  grant  him  an 
option  for  the  purchase  of  the  above-mentioned 
lands  for  a  period  of  five  years  beginning  No- 
vember 1,  1897,  at  75  cents  per  acre,,  total 
number  of  acres  being  17,712,  on  twenty  years' 
time  at  6  per  cent  interest  per  annum,  payable 
semiannually  in  advance,  principal  and  interest 
payable  at  Amarillo,  Potter  county,  Tex.,  to  the 
treasurer  of  said  county:  It  is  therefore  or- 
dered by  the  court  that  said  option  to  purchase 
be,  and  the  same  is  hereby,  granted,  provided 
that  said  Ferrel  faithfully  complies  with  the 
terms  and  conditions  of  his  said  lease  of  said 
land,  and  continues  to  fully  comply  with  the 
provisions  of  said  lease  during  the  grant  of  op- 
tion of  sale,  and  it  is  further  ordered  by  the 
court  that  the  county  judge  of  Potter  county  be 
authorized  and  instructed  to  sign  in  behalf  of 
said  county  said  option." 

On  the  same  day,  November  8,  1897,  Lon 
D.  Marrs,  as  county  judge,  executed  to 
Ferrel  an  option  contract  in  writing  to 
purchase  the  county  school  land,  reciting 
that  it  was  executed  by  virtue  of  the  order 
of  court  above  set  out,  reciting  also  that  the 
contract  of  option  was  in  consideration  of 
$1  and  other  valuable  considerations,  stipu- 
lating: 

"For  and  In  consideration  of  the  sum  of 
one  ($1.00)  dollar  cash  in  hand,  the  receipt  of 
which  is  hereby  acknowledged,  and  the  further 
consideration  of  the  sum  of  seventy-five  (75) 
Cents  per  acre,  or  thirteen  thousand  two  hun- 
dred and  eighty-four  ($18,284.00),  dollars  to 
be  paid  on  or  before  twenty  (20)  years  from 
the  date  said  Ferrel  may  or  shall  designate  or 
elect  to  convert  the  option  of  purchase  of  the 
lands  herein  described,  which  if  not  done  on  or 
before  five  (5)  years  this  option  and  all  right 
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thereto  ■hall  become  nnll  and  void  and  of  no 
further  force  or  effect;  the  said  thirteen 
thousand  two  hundred  and  eighty-four  ($13,- 
284.00)  dollars  to  be  paid  said  county  on  or 
before  the  expiration  of  twenty  (20)  years  from 
the  date  Ferrel  shall  designate  or  elect  to 
pardiase  said  lands,  and  aaid  county  shall  only 
be  required  to  give  'contract  for  deed,'  and  no 
title  to  be  passed  until  the  whole  amount  of 
principal  and  interest  thereon  at  the  rate  of 
five  (5)  per  cent  semiannually  in  advance  each 
year  interest  shall- have  been  fnlly  and  com- 
pletely paid,  and  it  is  further  understood  and 
agreed  that  when  said  amount  of  thirteen  thou- 
sand two  hundred  and  eighty-fonr  (|lS,284.0O) 
dollars  has  been  folly  paid  by  the  said  Ferrel 
or  his  heirs  or  assigns  that  said  county  is  to 
make  good  and  sufficient  and  legal  title  to  the 
said  land  in  fee  simple." 

It  was  agreed  In  the  trial  court  that 
tbere  was  no  lease  of  the  land  to  Ferrel 
until  the  one  above  referred  to  as  execnted 
November  8th,  and  contemporaneonsly  with 
the  order  granting  the  option  and  option 
contract.  On  July  1, 1898,  the  commissioners' 
court  entered  an  order  directing  the  county 
judge  to  execute  to  Ferrel  a  bond  for  title, 
the  fornf  and  terms  of  the  orders  being 
copied  in  the  instrument  executed  by  tlie 
county  Judge,  dated  July  25,  1898,  whlcb  is 
In  fun  as  follows: 

"State  of  Texas,  County  of  Potter. 

"Know  all  men  by  these  presents  that  this 
contract  of  sale  made  and  entered  into  this 
the  first  (Ist)  day  of  Jtdy,  A.  D.,  1898,  by  and 
between  the  county  of  Potter,  state  of  Texas, 
acting  by  and  through  her  county  judge,  Lon 
D.  Marrs,  by  virtue  of  an  order  of  the  commis- 
sioners' court  of  Potter  county,  Texas,  on  the 
first  (Ist)  day  of  July,  A.  D.  1898,  of  which 
the  following  is  a  copy,  and  duly  entered  in 
the  minutes  of  commissioners'  court,  in  Boblc 
2,  page  212:  'July  1,  1898.  Court  met  pur- 
suant to  adjournment  and  all  officials  of  said 
court  present,  and  the  following  proceedings 
were  had,  to  wit:  It  is  ordered  by  the  commis- 
sioners' court  of  Potter  county  that  Iion  D. 
Marrs,  county  Judge  of  said  county,  be  au- 
thorized and  Instructed  to  malce  and  deliver  to 
R.  S.  Ferrel  a  bond  for  title  of  Potter  county 
school  lands  situated  in  Cochran  county,  Texas, 
under  and  by  virtue  of  an  option  of  purchase 
said  Ferrel  has  with  Potter  county,  Texas,  un- 
der an  order  of  this  court,  said  order  being 
on  record  on  page  158,  Book  2;  the  bond  for 
title  to  be  delivered  to  the  said  Ferrel  when 
the  first  payment  is  made  on  said  land;  said 
bond  for  title  shall  be  placed  on  record  in  the 
clerk's  office  of  Potter  county,  Texas.  No  com- 
mission to  be  paid  for  the  sale  of  said  lands.' 

"Said  vendor  is  hereinafter  styled  party  of 
the  first  part,  and  R.  S.  Ferrel,  of  the  county 
of  Tarrant,  and  the  state  of  Texas,  hereinafter 
styled  part7  of  the  second  part  witnessetb: 

"For  the  consideration  hereinafter  named, 
the  party  of  the  first  part,  by  the  terms  here- 
of, contract  the  sale  of  the  lands  belonging  to 
the  school  fudfl  of  said  Potter  county,  Texas, 
situated  in  Cochran  county,  Texas,  to  the 
party  of  the  second  part,  the  same  being  known 
and  described  as  school  leagues  Nos.  one  hun- 
dred and  thirteen  (113),  one  hundred  and  four- 


teen (114),  one  hundred  and  fifteen  (115),  and 
one  hundred  and  sixteen  (116),  each  of  four 
thousand  four  hundred  and  twenty-eight  (4,428) 
acres,  aggregating  in  all  seventeen  thousand 
seven  hundred  and  twelve  (17,712)  acres  of 
land,  for  the  sum  of  thirteen  thousand  two 
hundred  and  eighty-four  ($13,284.00)  dollars, 
to  be  paid  aa  follows,  to  wit:  The  sum  of  thir- 
teen thousand  two  hundred  and  eighty-four 
($13,284.00)  dollars,  or  any  part  thereof,  to  be 
paid  on  or  before  twenty  (20)  years  after  date 
of  this  contract,  with  biterest  at  the  rate  of 
five  (5%)  per  cent,  per  annum,  interest  paya- 
ble semiannually  in  advance,  on  or  before  the 
1st  day  of  July,  A.  D.  1896,  in  the  sum  of 
three  hundred  and  thirty -two  and  »<>/io«  ($382.- 
10)  dollars  and  three  hundred  and  thirty-two 
and  i«/io«  ($332.10)  dollars  on  or  before  the 
Ist  day  of  January,  A.  D.  1890,  and  tbiree  hun- 
dred and  thirty-two  and  ^Vioo  ($382.10)  dol- 
lars on  or  before  the  let  day  of  each  succeed- 
ing July  and  January.  Said  Interest  shall  be 
paid  the  county  treasurer  of  said  Potter  coun- 
ty, at  the  county  seat  of  Potter  county,  Texas. 
Said  interest  in  full  shall  be  paid  nidess  said 
party  of  the  second  part  or  his  legal  heirs 
or  assigns  has  paid  part  of  aaid  principal  as 
herein  contracted,  in  which  event  said  five 
(5%)  per  cent,  per  annum  shall  l>e  calculated 
upon  the  amount  remaining  unpaid,  and  any 
principal  paid  hereon  shall  be  paid  upon  some 
interest  paying  date.  And  it  is  specially  pro- 
vided that,  should  the  party  of  the  second  part 
or  his  legal  heirs  or  asrigns  fail  or  refnse  for 
airty  (60)  days  after  any~one  semiannual  in- 
terest becomes  due  to  pay  the  same,  then  tliis 
obligation  to  t>ecome  null  and  void,  and  of  no 
binding  force  and  effect  on  either  party  here- 
to, and  all  improvements  and  appurtenances 
situated  upon  Raid  premises  shall  then  become 
the  property  of  said  Potter  county,  Texas,  or 
her  legal  assigns,  and  the  party  of  the  second 
part  hereby  agrees  and  binds  himself  and  his 
heirs  and  assigns  to  quit  and  surrender  s^d 
premises  together  with  all  improvements  and 
appurtenances  situated  thereon,  and  the  party 
of  the  first  part  may  re-enter  and  take  posses- 
slon  of  said  premises  and  hold  as  in  her  for- 
mer estate,  and  thereupon  this  contract  of  sale 
and  everything  herein  contained  shall  cease  and 
be  null  and  void,  and  all  claims  for  damages  by 
reason  of  such  re-entry  being  hereby  expressly 
waived,  and  the  party  of  the  first  part  shall 
have  no  rights  hereunder  for  a  specific  per- 
formance hereof.  And  it  is  expressly  under- 
stood and  agreed  by  and  between  the  parties 
hereto  that  said  party  of  the  second  part  and 
his  legal  assigns  shall  be  responsible  (should 
this  contract  be  forfeited)  to  the  party  of  the 
first  part  for  the  time  said  premises  may  be 
held  or  occupied  after  such  forfeitnte.  -  And 
said  party  of  the  second  part  hereby  obligates 
and  binds  limself,  his  heirs  and  assigns,  not 
to  remove)  or  cause  to  be  removed  any  im- 
provements now  upon  said  premises  or  that 
may  hereafter  be  placed  thereon.  To  have 
and  to  hold  the  above-described  premises,  to- 
gether with  all  and  singular  the  rights  and 
appurtenances  thereto  in  any  wise  belonging 
unto  the  party  of  the  second  part,  his  heirs 
and  assigns  forever,  when  the  whole  of  said 
principal  and  interest  has  been  fuUy  paid. 
The  said  party  of  the  first  part  agrees  and 
binds  said  Potter  county,  himself,  and  succes- 
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sots  ill  office  to  make  gfood  and  valid  fee-simple 
title  to  above  and  foregoing  described  lands  to 
second  party  or  his  legal  heirs  or  assigns,  and 
warrant  and  forever  defend  all  and  singular  the 
said  premises  unto  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  against  all 
persons  lawfully  claiming  or  to  claim  the  same 
or  any  part  thereof. 

"In  testimony  whereof  witness  my  hand  In 
the  capacity  and  office  as  herein  stated  at 
Amarillo,  Potter  county,  Texas,  this  the  26th 
day  of  July,  A.  D.  189S.  [Signed]  Lon  D. 
Marrs,  County  Judge  of  Potter  County,  Texas." 

This  Instrnment  was  duly  acknowledged 
by  Marrs  and  recorded  in  Lubbock  county 
June  5,  1901.  Marrs  testified  tbat  the  con- 
tract so  executed  was  exhibited  to  the  com- 
missioners' court  and  its  terms  aK>roTed  be- 
fore it  was  delivered  to  Ferrell,  but  no  order 
was  entered. 

It  was  agreed  in  the  trial  court  that  on 
November  8,  1897,  when  tlie  option  contract 
was  made,  and  on  July  1,  1898,  when  the 
order  of  that  date  was  entered,  the  market 
value  of  the  land  was  75  cents  per  acre.  The 
evidence  shows  the  commissioners  were  ac- 
quainted with  the  value  of  the  land  on  those 
dates.  They  were  anxious  to  sell  the  land 
at  that  time,  and  had  been  offering  it  at  that 
price  since  employing  Willis  to  sell  It.  They 
had  refused  to  I^se  to  F^rel,  who  had 
tried  to  secure  a  lease  before  obtaining  the 
order  of  August  lOtb,  but  the  county  would 
not  lease  because  It  desired  to  sell,  and  only 
entered  into  the  lease  contract  and  option 
contract  with  Ferrel  for  the  reason  that  it 
bad  been  unable  to  obtain  a  purchaser  or 
offer  from  any  one  else.  The  county  sought 
to  sell  to  obtain  funds  to  supplem^it  the 
sdiool  fund  of  the  county.  The  county  was 
short  oa  available  public  8cbo<4  funds  and 
was  In  need  of  more  money  to  ran  the  public 
schools.  This  w&a  the  Influence  that  gov- 
erned the  commissioners'  court  in  desiring  to 
sell  the  school  lands,  and  for  this  reason 
the  court  was  very  desirous  of  making  a  sale 
of  the  land  and  increasing  the  available 
school  fund  to  run  the .  schools  for  longer 
terms. 

The  evidence  further  establishes  that  the 
county  since  buying  in  the  land  at  the  sher- 
iff's sale  had  never  had  an  opportunity  to 
sell  the  land  at  the  price  asked,  75  cents,  un- 
til the  sale  was  made  to  Ferrel,  July,  1898, 
and  that  it  had  during  that  time  made  dili- 
gent effort  to  sell  the  land. 

On  July  27,  1898,  Ferrel  by  an  Instrument 
in  writing  assigned  or  conveyed  to  O.  O. 
Slaughter  the  land  in  which  instrument,  and 
as  part  of  the  consideration  for  the  convey- 
ance It  was  recited  Slaughter  should  keep 
"the  contracts  and  agreements  and  stipula- 
tions in  my  contract  of  purchase  with  said 
Potter  county."  The  contract  referred  to  in 
the  instrument  is  the  one  dated  July  25, 
1898. 


The  Interest  payment  in  advance,  (332.10, 
was  paid  July,  1898,  and  each  semiannual 
interest  was  paid  up  to  and  including  the  in- 
terest payment  of  July.  1900,  being  the  in- 
terest up  to  January,  1901. 

On  the  2d  day  of  January,  1901,  Slaughter 
paid  on  the  principal  $3,284,  leaving  a  bal- 
ance of  $10,000  owing  the  county.  On  tbat 
date  the  county  treasurer  gave  a  receipt  to 
Slaughtei*  reciting  that  be  received  the  sum 
on  account  of  the  sale  of  die  school  land  by 
contract  of  sale  executed  July  25,  1898,  leav- 
ing a  sum  of  $10,000  still  owing  the  county. 
The  semiannual  interest  on -the  balance  $10,- 
000  was  $200.  Ibis  was  paid  semiannually 
eadi  year,  beginning  with  January,  1901,.  and 
July,  1901,  up  to  January,  1906,  which  paid 
it  up  to  July  1,  1906.  The  treasurer  Issued 
his  receipt  regularly  upon  such  payments. 
The  letters  of  Slaughter  accompanying  the 
remittances  show  the  land  and  the  contract 
of  July  25,  1888,  upon  whi<di  each  payment 
-was  made. 

The  receipts  of  the  treasurer  likewise 
showed  the  Interest  payment  to  which  it  was 
applied  under  the  said  contract  The  treasur- 
er made  his  regular  quarterly  rqrarts  of  the 
money  received  on  the  contract,  and  also  the 
payment  on  the  principal,  $3,284,  January  2, 
1901,  and  the  Interest  payments  thereafter. 
These  reports  show  to  have  been  approved 
by  the  commissioners'  court  at  their  quarter- 
ly terms.  The  financial  ledger  also  shows 
each  of  these  payments.  Marrs  testified  that 
the  reports  of  the  payments  were  made  to 
the  courts  by  the  treasurer,  and  tbat  they 
were  very  much  Interested  in  them,  as  the 
coimty  was  needing  the  money  badly  to  sup- 
plement the  school  funds.  He  remembered 
the  payment  of  the  $3,284  made  January  2, 
1901,  by  Slaughter. 

'The  reports  of  the  treasurer  were  presented 
to  the  commissioners'  court,  and  appended  to 
these  reports  is  attached  an  affidavit  of  the 
commissioners,  showing  they  had  actually 
counted  the  money  and  giving  the  amount 
due  the  school  fund  upon  eadi  report  Tho 
various  amounts  are  set  out  In  this  record, 
and  these  reports,  with  the  affidavits  of  the 
commissioners,  were  duly  recorded  in  the 
minutes  of  that  court  together  with  their 
confirmation  of  the  report.  Some  of  these 
reports  show  after  the  1901  payment,  as  an 
asset,  the  $10,000  note.  No  note  in  fact  was 
given.  Some  of  the  reports  show  a  $10,000 
equity  in  the  school  land.  On  January  30, 
1906,  Slaughter  remitted  to  the  county  treas- 
urer $10,000,  the  balance  of  the  principal  due 
on  the  contract  requesting  a  proper  instru- 
ment of  transfer,  suggesting  he  would  have 
it  prepared. 

The  treasurer  advised  the  commissioners' 
court  of  the  receipt  of  the  letter  and  the 
$10,000.  The  check  was  not  then  accepted 
as  at  about  that  time  the  question  of  the 
validity  of  the  sale  was  raised.    The  county 
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employed  the  law  firm  of  Madden  &  Trnlove 
to  give  an  opinion  as  to  the  county's  right  In 
and  its  legal  status  with  reference  to  the 
land.  On  the  18th  day  of  August,  1906,  the 
attorneys  gave  a  written  opinion,  the  effect 
of  which  was,  if  the  county  bad  asserted  a 
claim  sooner,  it  might  have  prevailed,  but, 
on  account  of  the  receipt  from  O.  C.  Slaufi^- 
ter  in  January,  1901,  of  $3,284  of  the  pur- 
chase money,  the  county  had  probably  rati- 
fied the  sale  and  might  be  held  as  estoived  to 
recover  the  land. 

On  November  15,  190Q,  an  order  was  en- 
tered which  recited  the  tender  to  the  treas- 
urer of  $10,000  by  Slaughter  on  the  contract, 
and  therein  declared  that  it  appeared  the 
land  had  not  been  sold,  and  that  the  title  to 
the  same  was  in  Potter  county.  It  was  there- 
fore ordered  that  the'  treasurer  return  the 
check  to  Slaughter,  and  the  clerk  of  the 
court  notify  Slaughter  that  no  deed  would  be 
executed  by  the  court,  and  that  the  titte  to 
the  land  was  claimed  and  possession  thereof 
demanded  by  Potter  county.  The  check  was 
returned  as  djirected,  and  the  clerk  notified 
Slaughter  as  dfrected. 

On  the  29th  of  November,  1906,  Slaughter 
acknowledged  the  receipt  of  the  che<&  and 
the  notice  stating  he  had  made  the  tender  of 
the  amount  due  the  county  for  the  land  which 
he  held  subject  to  the  order  of  the  county 
at  any  and  all  times;  that  no  more  interest 
would  be  paid. 

Nothing  further  appears  until  on  Novem- 
ber 16,  1907,  Sam  R.  Merrill  then  county 
Judge,  wrote  Slaughter,  calling  attenticm  to 
the  tender  of  the  $10,000;  that  the  original 
account  was  $13,284,  requesting  to  know 
when  Slaughter  paid  the  dlfTereuce  between 
the  amount  tendered  and  the  amount  called 
for  by  the  contract,  and  also  requesting  the 
conveyance  from  Ferrei  to  Slaughter.  On 
the  19th  of  November,  1907,  Slaughter  an- 
swered this  letter,  giving  the  county  Judge 
the  desired  information,  inclosing  the  trans- 
fer to  himself  and  a  complete  statement  of 
the  principal  and  interest  paid  on  the  land 
down  to  date  which  checked  up  with  the 
county's  books.  Some  time  in  the  fall  of 
1907  the  county  again  sought  the  opinion  of 
a  firm  of  lawyers,  'Turner  &  Boyce,  as  to  its 
rights  and  the 'legal 'status  with  reference  to 
the  land.  This  firm  in  their  written  opin- 
ion expressed  the  view  that  the  county  had 
ratified  the  sale  by  receiving  the  Interest 
and  pert  of  the  principal  on  the  contract. 
After  this  the  commissioners  decided  the 
county  would  make  to  Slaughter  a  deed  upon 
the  payment  of  the  balance  of  the  principal 
$10,000,  with  interest  thereon  from  July  1, 
1906,  the  date  of  the  tender.  Slaughter,  up- 
on receiving  Informatian  of  the  court's  deci- 
sion made  applicatloB  Febmary  18,  1908, 
through  his  attorney,  G.  'O.  Wright,  fbr  a 
4eed,  and  In  bis  written  applicati<m  tendered 


$10,808.34,  being  the  principal  due  Potter 
county  on  the  contract  with  R.  S.  Kerrd  for 
the  purchase  of  the  land,  and  Interest  from 
July,  1906.  On  th$  18th  of  February,  1908, 
the  court  entered  an  order  reciting  the  ap- 
plication made  by  Slaughter  for  a  deed  to  the 
Potter  county  school  land,  described  in  the 
contract  of  sale  entered  into  between  Potter 
county  and  B.  S.  Ferrei  on  the  1st  day  of 
July,  1898,  Slaughter's  purchase  from  Ferrd, 
and  the  payment  of  $10,808.34,  which  was 
the  full  amount,  both  principal  and  Interest, 
on  the  balance  of  the  purchase  monesr  due 
under  the  contract  and  order  of  sale. 

It  was  therefore  ordered  that  the  county 
Judge  of  Potter  county,  Hon.  Sam  R.  Mer- 
rill, execute  to  Slaughter  in  the  name  of  the 
county  a  general  warranty  deed  to  all  of 
said  school  land  giving  the  survey  numbers. 
On  the  same  day  Judge  Merrill  executed  a 
deed  in  the  name  of  the  county  to  Slaughter 
in  compliance  with  the  order  of  the  court. 
The  court  also  on  that  day  entered  an  order 
reciting  the  execution  of  the  deed  and  its  ex- 
amination by  the  county  attorney,  and  that 
it  was  pronounced  by  him  to  be  in  due  form 
and  in  accordance  with  the  contract  of  sale 
and  orders  of  the  court  reelecting  the  sale 
of  the  land,  and  it  was  ordered  that  the  deed 
be  ratified  and  approved,  and  that  the  county 
Judge  delivered  the  same  to  O.  0.  Slaughter. 
The  evidence  shows  the  orders  and  deed  were 
prepared  by  Slaughter's  attorney  and  smt 
to  the  court  to  execute  and  enter. 

Judge  Merrill's  testimony  covering  the  ac- 
tion of  the  court  In  obtaining  the  opinion  of 
attorneys  shows  the  court  determined  to  be 
guided  by  the  opinion  of  the  lawyers  so  em- 
ployed, and,  if  adverse  to  the  view  held  by 
some  memb^s  of  the  court,  that  the  title  to 
the  land  was  In  the  county,  then  to  accept 
the  money  and  execute  the  deed.  The  opin- 
ion of  the  counsel  being  that  the  county 
could  not  probably  recover,  they  determined 
to  make  the  deed,  and  did  so,  as  above  set 
out.  The  members  of  the  commissioners' 
court  which  ratified  and  approved  the  salo 
in  1908  were  entirely  different  from  those 
tb.nt  made  the  contract  in  1898. 

C.  C.  Slaughter  conveyed  the  land  in  ques- 
tion together  with  other  lands  to  the  appel- 
lant, C.  C.  Slaughter  Cattle  Ck>mpany,  in 
1902,  and  indor  to  the  complete  title  from 
Potter  county.  After  he  acquired  the  land 
under  deed  on  the  22d  day  of  January,  1910, 
he,  Joined  by  bis  wife,  made  another  deed 
to  the  Cattle  Company  for  the  consideration 
previously  paid  of  $185,412  due  on  this  and 
other  lands.  The  first  deed  was  never  re- 
corded. 

The  interest  paid  by  Ferrei  and  Slaughter 
was  used  as  a  part  of  the  county's  available 
school  fund.  The  principal  paid  by  Slaughter 
in  1901  was  Invested  in  part  in  1904  in  five 
Potter  county  courthouse  and  Jail  Iwnds  of 
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$1,000  each,  and  in  part  In  1915  In  some  Pot- 
ter coun(7  Canadian  river  bridge  warrants 
ot  $1,000  each.  Tbese  Investments  were  ex- 
pressly autbarlxed  by  the  commissioners' 
court.  The  remainder  of  the  principal  paid 
was  delivered  to  the  county  depository  in 
accordance  with  the  law,  and  it  has  paid  in- 
terest thereon  to  the  county  wlilch  has  been 
used  as  part  of  the  available  school  fund. 
The  following  agreement  was  made  and  filed 
in  the  trial  court  betweei^  the  parties: 

"It  is  agreed  that  the  land  in  controversy  in 
1897  and  1808  and  at  the  time  the  so-called  'op- 
tion' and  'contract  of  sale'  or  'bond  for  title' 
wag  severally  executed  was  of  the  market  value 
of  seventy-five  cents  per  acre,  that  in  1006  it 
was  of  the  market  value  of  $2.60  per  acre,  and 
that  in  190S  it  was  of  the  market  value  of  $3 
per  acre.  It  is  lUso  agreed  that  the  rental  value 
of  the  land  in  controversy  is  as  follows:  From 
February  24,  1802,  to  1906,  inclusive,  two  cents 
per  acre  per  annum;  from  1907  to  1910,  in- 
clusive, four  cents  per  acre  per  aunum;  from 
1911  to  1916,  inclusive,  five  cents  per  acre  per 
annum;  and  from  1916  to  date,  inclusive,  six 
cents  per  acre  per  annum.  But  this  agree- 
ment as  to  rental  value  shall  not  preclude  the 
defendant  from  claiming  that  the  plaintiff  is 
n«t  entitled  to  recover  said  rental  value  or  all 
or  any  part  thereof." 

The  agreement  ia  dated  December  16,  1920. 

In  80  far  as  this  record  shows,  from  Febm- 
ai7  18,  1908,  nntll  the  suit  was  filed  In  Sep- 
tember, 1918,  no  claim  was  made  by  Potter 
county  that  It  had  the  title  to  oe  right  of 
possession  to  the  land  in  question. 

The  appellee  county  Instituted  this  suit 
originally  against  C.  0.  SUughter,  0.  O. 
Slau^ter  Cattle  Company,  and  B.  S.  Ferrel 
on  the  26th  day  of  September,  1918.  In  Its 
first  amended  original  petition  it  sets  up  its 
cause  of  action  In  counts.  The  first  contains 
the  statutory  allegation  in  trespass  to  try 
titl&  The  second  count  sets  out  the  order 
authorizing  a  lease  to  Ferrel  dated  August 
10,  1897,  and  due  execution  of  the  lease  by 
Lcoi  D.  Marrs,  county  Judge  for  the  county, 
and  certain  terms  of  the  lease  which  stipu- 
lated difTerent  terms  than  that  embraced 
In  the  order  of  the  connnissloners'  court, 
alleging  that  before  the  execution  of  the 
lease  Ferrel  had  requested  an  option,  and 
that  the  two  instruments  were  made  at  the 
same  time  and  were  parts  of  the  same 
transaction  and  dependent  on  each  other, 
each  constituting  in  part  a  consideration  for 
the  other. 

The  several  subdivlslonB  8,  4,  6,  and  6  set 
up  the  various  ordfers  granting  and  ordering 
the  lease  contract  of  November  8,  1897,  the 
option  contract,  the  order  of  July  1,  1896, 
directing  the  execution  of  a  bond  for  title, 
the  instrument  executed  July  25,  1898,  by 
Lon  D.  Miarrs,  also  the  application  for  deed, 
order  thereon,  the  deed,  the  order  approving 
the  same  dated  February  18,  1908,  also  the 
transfer  by  Ferrel  to  Slaughter  dated  July  27, 


1898,  which  have  been  referred  to  or  set  out 
in  our  statement  of  facts. 

It  was  alleged  in  effect  that  Ferrel  was 
acting  for  Slaughter  In  the  nfatter,  and  that 
be  received  no  consideration  for  the  con- 
veyance to  Slaughter  under  an  understand- 
ing that  Ferrel's  name  should  be  used  In 
obtaining  orders  and  contracts  with  the  com- 
missioners' court 

It  is  alleged  that  the  order  and  contract 
for  option  of  November  8,  1897,  was  wholly 
void  In  that  It  was  beyond  the  powers  of  the 
commissioners'  court  to  grant  and  in  viola- 
tion at  the  Constitution  and  provisions  of  the 
statutes  relative  to  the  sale  and  disposition 
of  county  school  lands,  and  that  it  was  in 
contravention  of  public  policy;  that  the 
order  of  the  connnlsslaners'  court  made  and 
entered  July  1,  1898,  in  favor  of  Ferrel,  was 
based  upon  the  previous  void  option  at- 
tempted to  be  executed  to  Ferrel  and  made 
In  pursuance  thereof,  and  the  said  purported 
contract  of  sale  or  bond  for  title  executed 
by  Lon  D.  Marrs  on  the  26th  day  of  July, 
1898,  in  favor  of  said  Ferrel  and  the  deed 
attempted  to  be  authorized  b/  the  said  com- 
misslonen'  court  to  O.  C.  Slaughter  executed 
by  Sam  B.  Merrill  as  county  Judge,  being  all 
based  on  the  void  option  as  a  controlling  and 
dominant  consideration  for  the  execution 
and  delivery  of  the  deed,  was  an  att^npt  on 
the  part  of  the  commissioners'  court  to  con- 
vey the  school  lands,  a  trust  fund  under  its 
control,  in  pursuance  of  and  In  consumma- 
tion of  the  void  option;  that  no  title,  legal 
or  equitable^  was  divested  out  ot  the  county 
by  eithOT  or  all  of  the  orders  or  Instruments 
above  mentioned.  It  Is  also  alleged  that  the 
instrument  dated  July  26,  1897,  was  Itself  a 
mere  option,  and  not  a  contract  of  sale  or 
bond  for  title,  and  setting  out  certain  clauses 
in  the  Instrument  which  Is  alleged  rendered 
it  but  an  option. 

In  a  third  count  the  county  alleges  that, 
if  mistaken  that  the  orders,  contracts,  deed, 
etc.,  referred  to  above  were  void,  then  that 
they  should  be  rescinded  and  canceled  for 
the  reason  that  the  land  was  sold  in  1898 
for  the  inadequate  price  of  75  cents  per  acre 
when  it  was  worth  $2  per  acre,  and  that,  when 
the  deed  to  Slaughter  was  made  In  1908, 
the  land  was  worth  more  than  10  times  75 
cents  per  acre,  and  that  the  commissioners' 
court  could  not  either  In  1898  or  1808  dispose 
of  the  school  lands  held  in  trust  for  such  an 
Inadequate  sum.  The  county  tendered  the 
purchase  money  and  interest  paid  by  Slaugh- 
ter and  ofFered  In  all  things  to  do  equity.  It 
set  up  tile  value  of  the  use  and  occupation  of 
the  land  and  asked  that  the  same  be  offset 
against  the  interest  and  principal  paid  by 
Slaughter.  It  prayed  for  title  and  possession 
of  the  land,  for  general  rell^,  eta 

The  appellant  answered  by  plea  of  not 
gnilty,  and  pleaded  specially  the  execution 
of  tile  lease  and  option  contract  and  that  the 
county  sold  the  land  to  Ferrel  Is  July,  1898, 
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for  7B  cents  per  acre,  and  thus  accomplished 
wbat  it  had  been  endeavoring  to  do  for 
several  years,  and  that  the  sale  was  valid 
and  binding  upon  the  cottnty.  It  set  np  the 
county  had  approved  and  ratified  the  sale  by 
the  acts  and  orders  and  payments  of  prin- 
cli>al  and  Interest  set  out  In  our  statement 
It  also  alleged  that  prior  to  the  payment  of 
the  110,000  principal  owing  the  county  a 
question  had  been  raised  by  the  county  as  to 
the  validity  of  the  sale  In  1888,  and  the 
county  employed  attorneys  and  had  submitted 
to  thent  the  facts  and  requested  their  opinion 
as  to  whether  the  county  had  parted  with  its 
title  to  the  land.  The  attorneys  gave  their 
opinion  that  the  receipt  of  Interest  and  part 
of  the  principal  on  the  debt  gave  the  county 
little  or  no  chance  of  recovery,  even  though 
in  the  absence  of  those  facts  It  might  have 
done  so.  After  maturely  considering  the 
oplnloBS  and  the  facts,  the  commlsslonerB' 
court  concluded  to  make  the  deed  and  accept 
the  $10,000  balance  of  the  purchase  money. 
The  money  was  paid  and  the  deed  executed 
In  pursuance  of  eadb  deliberation  and  deter- 
mination, and  by  reason  thereof  the  county 
had  set  at  rest  all  questions  concerning  the 
title,  even  if  the  sale  had  been  originally 
defective. 

The  appellant  also  alleged  that  It  was  a 
bona  flde  purchaser  for  a  valuable  considera- 
tion, and  ■  pleaded  the  fonr-year  statute  of 
limitation  on  the  theory  that  the  action  by 
the  county  was  one  in  effect  to  set  aside  the 
deed  of  February  18,  1908.  It  alleged  that 
the  claim  for  rent  was  barred  by  the  two- 
year  statute  of  limitation,  and  also  that  tbe 
county  was  barred  by  reason  of  its  laches. 

The  county  by  supplemental  petition,  in 
answer  to  that  portion  of  the  answer  setting 
up  the  act  of  making  a  deed  under  the  advice 
of  attorneys,  alleged  in  effect  that  when  the 
deed  was  executed,  it  was  done  ui>on  the 
assumption  that  the  county  understood  the 
legal  effect  of  the  transactions  as  affecting 
the  title;  that  It  was  mistaken  as  to  the 
legal  effect  of  its  antecedent  rights  and  prior 
transactions  in  regard  to  the  school  lands, 
and  because  of  such  mistake  the  commis- 
sioners^ conrt  in  1906  "believed  that  they 
were  in  dntly  bound  and  legally  obligated  to 
make  said  deed  to  said  0.  O.  Slaughter 
which  they  did  because  of  said  mistaken 
belief  as  to  the  legal  effect  of  the  prior  trans- 
actions and  their  legal  duties  and  obliga- 
tions thereunder;  said  mistake  having  been 
shared  by  the  said  O.  O.  Slaughter";  in  pro- 
coring  the  deed,  etc.,  0.  C.  Slaughter  was 
acting  for  the  cattle  company  with  full 
notice  of  the  matters  herein  set  forth ;  that 
the  option  and  the  purported  contract  of  sale 
was  wholly  void  and  unenforceable,  and  the 
county  could  not  ratify  or  become  estopped 
aa  to  said  purported  contract 

O.  C.  Slaughter  died  since  the  Instltation 
of  the  suit,  and  appellee  dismissed  as  to  him 


and  Ferrel,  prosecuting  the  suit  against  tiie 
O.  O.  Slaughter  Cattle  Company  alone. 

A  trial  of  the  cause  resulted  In  an  in- 
structed verdict  for  the  county  for  the  land, 
and  upon  this  verdict  judgment  was  rendered 
for  the  county  for  the  land.  Under  the  undis- 
puted evidence  under  a  separate  verdict  the 
court  allowed  the  coimty  the  rental  value  of 
the  land  from  February  24,  1902,  to  the  date 
of  trial  and  allowed  appellant  the  money 
paid  the  county  with  Interest  from  the  date 
of  each  payment  and  offset  the  rental  value 
against  the  aggregat9  sum  allowed  appellant 
leaving  a  balance  in  .appellant's  favor  of 
|15,496.8S,  for  which  Judgment  was  rendered. 

Front  the  Judgment  of  the  court  so  ren- 
dered tlie  appellant  appeals. 

[1]  The  first  and  second  asstgnments  pre- 
sent as  error  the  refusal  of  the  court  to 
Instruct  a  verdict  for  the  appellant  The  first 
proposition  presented  Is: 

"The  iDstroment  designated  'contract  of  salt,' 
between  Potter  coonty  and  B.  S.  Ferrel,  dated 
July  25,  1898s  was  a  contract  of  sale  of  the 
school  leagues  in  qnestion,  and  not  an  option, 
was  based  solely  upon  a  legal  consideration, 
and  was  valid  and  binding  on  the  county,  and 
said  Ferret's  assignee,  C.  0.  Slaughter,  having 
paid  in  faO  to  the  county  the  purchase  price 
specified  in  said  contract  tlM  county's  deed 
made  to  said  Slaughter  tlierenpon  conveyed  a 
good  title." 

Section  6,.  art  7,  of  the  Constltntton  pro- 
vides lands  granted  to  the  counties  of  the 
state  for  educational  purposes — 

"are  of  right  the  property  of  said  counties  re- 
spective^ to  which  they  were  granted,  and  title 
thereto  is  vested  in  said  counties.  •  •  •  Each 
connty  may  sell  or  (fispose  of  its  lands,  in  whole 
or  in  part,  in  manner  to  be  provided  by  the 
commissioners'  court  of  the  county.  •  •  • 
Said  lands  and  the  proceeds  thereof,  when  sold 
shall  be  held  by  said  counties  alone  as  a  trust 
for  the  benefit  of  the  schools  therein." 

It  Is  also  provided  therebi  that  invest- 
ments of  the  proceeds  shall  be  made  In 
certain  bonds  and'  other  securities  as  may  be 
prescribed  by  law.  It  is  not  questioned,  as 
we  understand  the  contention  in  this  case, 
but  that  the  commissioners'  court  acting  for 
the  county,  had  the  power  to  seU  the  land  In 
question  when  it  contracted  to  sell,  and  that 
the  manner  of  the  sale  could  be  provided 
by  the  court.  This  power  caimot  well  be 
questioned,  as  it'  has  been  In  many  cases  rec- 
ognized by  our  various  courts.  Logan  v. 
Stephens  County,  98  Tex.  283,  83  S.  W.  865; 
Delta  County  v.  Blackburn,  100  Tex.  51,  93 
S.  W.  419;  Waggoner  v.  Wise  County,  17 
Tex.  Civ.  App.  220,  43  S.  W.  836.  A  con- 
tract in  form  and  substance  identical  with 
the  one  here  in  question  has  at  least  twice 
been  before  the  courts  of  this  states  in  each 
of  which  it  was  sought  to  have  the  '■ontract 
dedared  an  option.  Tlie  courts  In  each  case 
declined  to  hold  them  options  or  void  on  that 
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contention.  In  Taboc  v.  State,  38  Tex.  Oiv. 
App.  235,  85  S.  W.  835,  the  court  held  the 
vendee  acquired  tbe  right  to  tbe  title  on 
complying  with  the  conditions'  of  the  pur- 
chase.   It  was  said  in  that  case: 

"True,  the  contract  of  pnrchase  nnder  whidi, 
they  held  was  by  express  stipulation  subject  to 
forfeiture  for  failure  to  pay  interest;  but  in 
this  respect  it  was  not  materially  different  from 
other  executory  contracts  of  purchase  which 
are  subject  to  forefeiture  for  default  of  the 
purchaser." 

In  the  case  of  Tabe^  t.  Dallas  Ooonty, 
101  Tex.  241, 108  S.  W.  332,  it  was  said: 

"Counsel  for  the  county  claim  that  the  con- 
tract with  Taber  is  void  for  want  of  mutuality. 
The  promise  to  convey  the  land  to  Taber  npon 
the  payment  of  the  specified  sum  and  interest 
and  Taber's  promise  to  pay  the  agreed  price 
:ire  mutual  promises,  the  one  a  valuable  con- 
sideration for  the  other,  and  mutuality  is  there- 
by created.  Cherry  v.  Smith,  3  Hump.  19;  it 
Cyfc  333,  par.  V,  note  36.  But  It  is  said  b' 
the  terms  of  the  contract  Taber  conid  terminate 
it  at  his  option  by  failing  to  pay  interest  for 
00  days;  hence  his  promise  to  pay  is  not  a 
valnable  consideration.  We  are  not  prepared 
to  hold  that  Taber  could  terminate  the  contract 
by  refusing  to  pay  the  interest.  The  question- 
is  not  before  ns,  but,  admitting  that  to  he  a 
correct  interpretation  of  the  terms  used,  it  does 
not  destroy  tlk«  mutuality  of  the  contract,  but 
is  simply  an  option  which  the  parties  contract- 
ed for  and  which  may  or  may  not  be  exercised 
by  Taber  (9  Oye.  333;  Waterman  v.  Waterman, 
27  Fed.  Eep.  829;  Storm  v.  U.  S.,  94  D.  S.  76)." 

It  seems  to  us  that  case  holds  there  was 
a  cohtract  of  sale  of  the  land — something 
more  than  a  mere  privilege  to  purchase  in 
tbe  future  or  a  mere  contract  for  a  right  to 
purchase.  ■  It  was  a  sale  at  an  agreed  price. 
That  case  expressly  holds  there  was  nrutual- 
ity;  that  la,  a  {tromise  to  convey  tbe  land 
upon'  payment  of  the  purchase  price  and 
interest,  one  a  valuable  consideration  for  the 
other,  establishing .  _  mutuality.  In  other 
words,  there,  was  a  contract  of  sale  of  land 
for  a  price  specified  conteny)lating  the  trans- 
fer of  the  possession  of  the  land,  not  a  sale 
of  the  right  at  election  to  purchase  the 
land.  It  seems  to.  us  the  two  cases  constru- 
ing the  Taber  contract  express  the  same  idea 
— that  is,  a  sale  of  the  land,  with  a  de- 
feasance clause — but  in  different  language. 
The  Idea  contained  in  the  two  cases,  we 
think,  is  expressed  in  Law  of  Oil  &  Natural 
Gas,  Wilkinson  &  Richardson,  p.  120: 

"But  if  an  independent  valuable  consideration, 
sufficient  to  support  the  contract,  has  been 
paid;  the  faft  that  further  undertakings  by  the 
purchasers  \ycre  not  absolute,  but  merely  things 
which  were  to  be  done  at  his  option,  would  not 
render  the  contract  void,  as  being  an  option  or 
a  nnilateral  contract  without  consideration.  If 
the  matters  left  optional  with  him  were  condi- 
tions to  his  acquiring  or  retaining  the  rights 
granted  either  expressly  or  by  implication,  he 
might  forfeit  liis  right  by  failure  to  perform, 
but  the  question  becomes  then  one  of  forfei-  | 


tore  of  a  conditional  grant  rather  than  ot  the 
validity  of  an  optional  or  nnilateral  contract." 

We  also  quote  from  the  case  of  Texas  Co. 
T.  Daugherty,  107  Tex.  284,  176  S.  W.  717, 
L.  R.  A.  lOlTT,  980: 

"It  will  be  further  noted  that  no  condition  is 
expressed  or  act  required  of  the  grantee  which 
preceded  tbe  vesting  of  such  estates  as  the  in- 
struments created.  Upon  the  penalty  of  for- 
feiture of  the  'rights  and  estates  hereby  grant- 
ed,' the  grantee  was  required  to  begin  opera- 
tlons  for  tbe  drilling  of  a  well  for  oU  or  gas 
within  one  year  or  pay  a  stipulated  amoant 
quarterly  during  the  extension  period  provided; 
but  it  was  the  manifest  purpose  of  the  parties 
that  the  estate  created  should  constitute  a  pres- 
ent grant,  and  that  the  grantee  should  perform 
these  acts  after  taking  possession,  which  ren- 
dered them  conditions  subsequent.  A  fee  may 
pass  by  deed  upon  a  condition  subsequent  to  the 
same  extent  as  though  the  condition  did  not  ex- 
ist, subject  to  the' contingency  of  being  defeated 
according  to  the  condition.  And  here,  if  any 
property  was  conveyed,  there  was  a  present 
grant,  but  liable  to  be  defeated  by  the  gran- 
tee's failure  to  perform  the  requirement  in  re- 
spect to  beginning  operations  for  the  drilling  of 
a  well  for  oil  or  gas,  or,  in  lieu  thereof,  making 
the  quarterly  payment  provided.  The  grant 
amounted  to  a  defeasible  title  in  fee  to  the  oil 
and  gas  in  the  ground,  if  oil  and  gas  in  place 
are  capable  of  ownership  and  cenveyaace." 

We  also  cite  the  cases  of  Pierce,  etc.,  v. 
Woodrum,  188  S.  W.  245;  Price  T.  Biggs, 
217  S.  W.  236;  HickerneU  v.  Gregory.  224  S. 
W.  691;   McCaskey  v.  McCall,  226  B.  W.  432. 

Tbe  Instruntent  in  question  recites  tlie 
oonnty  "contracts  tbe  sale  of  tbe  land"  to 
Ferrel.for  the  tbereafter  mentioned  consid- 
eration, which  is  for  the  sum  of  $13,284, 
which  was  to  be  paid  on  or  before  20  years 
from  date,  and  interest  was  to  be  paid  in 
advance  semiannually,  I382J.0  "cm  or  before 
the  1st  day  of  July.  A.  D;  1898,"  and  there- 
after semiannually  that  sum  was  to  be  paid 
on  tbe  let  day  of  each  succeeding  July  and 
January.  Tbe  order  of  the  commissioners' 
court  which  bears  date  July  1,  1898,  is  made 
part  of  tbe  contract  and  directs  the  county 
Judge  t<)  execute  a  bond  for  title,  but  be 
should  not  deliver  tbe  bond  untU  the  first 
payment  was  made.  There  is  a-  liabendum 
clause  with  the  usual  stipulation  tliat  Ferret 
is  to  have  and  to  hold  the  described  premises 
when  tbe  whole  of  the  principal  and  Interest 
is  paid.  Potter  county  bound  Itself  to  make  a 
good  and  valid  fee-simple  title  to  the  land 
and  give  a  deed  with  full  covenants  of  war- 
ranty. Tbe  instrument  Is  dated  at  its  con- 
clu^on  July  25,  1898.  It  Is  insisted  by 
counsel  for  the  county  that  Ferrel  "does  not 
bind  or  obligate  himself  to  buy  the  land 
nor  to  pay  the  purchase  price  or  the  Inter- 
est." In  tbe  Tabor  Case  the  Supreme  Court 
says  the  county  protf^lsed  to  convey  tbe  land 
to  Tabor,  and  that  Tabor  promised  to  pay 
the  agreed  price;  that  these  promises  were 
mutual  promises.     It  is  therefore  dear  the 
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Saprenfe  Court  and  oonngel  for  the  county 
do  not  agree  on  tbis  point  If  the  agreement 
to  take  the  land  and  pay  for  It  la  not  ex- 
preesed,  It  is  clearly  Implied.  The  law  will 
inqily  a  ooatract  on  the  part  of  Fetrel  to  pay 
the  agreed  consideration  for  the  land  when 
he  accepted  Vat  contract  of  sale  of  the  land. 
JoDtB  ▼.  Ctammel,  100  Tex.  320,  89  8.  W.  701, 
8  Ia  a.  A.  (N.  8.)  1197.  The  consideration  to 
be  paid  was  not  for  the  privilege  of  buying 
the  land,  but  it  was  the  agreed  value  of  the 
land.  There  was  no  consideration  to  pay  for 
an  option  by  the  terms  of  this  contract. 
The  mutuality  was  one  agreeing  to  convey  It 
for,  and  the  other  agreeing  to  pay,  the  con- 
sideration which  was  the  price  of  the  land. 
There  was  therefore  no  condition  required  to 
be  fulfilled  by  Ferrel  which  preceded  the 
vesting  of  the  estate  created  by  the  contract 
It  Is  manifest  the  purpose  was  to  create  an 
estate  in  the  land,  subject  to  the  condition 
mentioned.  The  contract  was  not  to  be 
delivered  until  the  first  payment  was  made 
By  Its  terms  the  payment  was  contempo- 
raneous with  the  execution  of  the  contract 
It  Tras  not  a  payment  Independent  of  the 
price  of  the  land,  but  was  part  of  the  price. 
It  was  not  a  paymtat  for  a  privilege,  bnt  a 
payment  for  a  present  Interest  In  and  to  the 
land.  The  order  of  the  court  evidences  the 
county  Intended  a  sale.  A  bond  for  title  was 
to  evidence  the  county's  obligation,  and  there 
was  to  be  no  commission  "paid  for  the  sale 
of  said  lands."  The  fact  that  the  bond  for 
title  was  to  be  made  under  the  option  con- 
tract theretofore  given  renders  it  certain  the 
court  was  not  executing  or  giving  another 
option,  but  it  was  to  be  a  sale  without  com- 
nolssion  charges.  By  the  very  terms  of  the 
contract  it  contemplated  Ferrel  taking  pos- 
session of  the  land  and  improving  it.  It 
further  evidences  that  the  contract  vested  an 
estate  in  Ferrel.  If  he  failed  to  pay  the 
interest  as  stipulated,  the  county.  If  it  re- 
entered, should  be  reinvested  "as  in  her 
former  estate."  If  the  county  had  never 
been  divested  of  "her  former  estate,"  there 
would  be  no  necessity  of  reinvesting  it  So 
we  think  it  manifest  the  contract  vested  In 
Ferrel  a  present  estate  in  the  land,  subject 
to  be  divested  by  the  defeasance  clause  there- 
in.   This  clause  reads : 

"And  it  is  specially  provided  that,  should  the 
party  of  the  second  part  or  his  legal  heirs  or 
assigns  fail  or  refuse  for  sixty  (60)  daya  after 
any  one  semiannual  interest  payment  becomes 
due  to  pay  the  some,  then  this  obligation  to  be- 
come noil  and  void  and  of  no  binding  force  and 
effect  on  either  party  thereto,  and  all  improve- 
ments and  appurtenances  situated  npon  said 
premises  shall  then  become  the  property  of 
said  Potter  connty,  Texas,  or  her  legal  assigns, 
and  the  party  of  the  second  part  hereby  agrees 
and  binds  himself  and  his  heirs  and  assigns  to 
«init  and  surrender  said  premises  together  with 
all  improvements  and  appurtenances  situated 
thereon,  and  the  party  of  the  first  part  may 
re-enter  and  take  possession  of  said  premises 


and  hold  as  in  her  former  estate,  and  thereup- 
on this  contract  of  sale  and  eveiy thing  herein' 
contained  shall  cease  and  be  null  and  void,  and' 
all  daims  for  damages  by  reason  of  such  re- 
entry be  hereby  expressly  waived,  and  the  party 
of  the  first  part  shall  have  no  right  hereunder 
for  a  specific  performance  hereof." 

It  was  agreed  In  case  of  forfeiture  that 
Ferrel  should  be  responsible  for  the  time 
the  premises  should  be  held  or  occupied  after 
such  forfeiture  that  he  would  not  remove 
any  Improvements  then  upon  the  prendses 
or  that  may  thereafter  be  placed  thereon. 
It  is  insisted  this  clause  renders  the  contract 
an  option;  that  If  Ferrel  should  fail  or  re- 
fuse to  pay  any  interest  payment  within  60' 
days  after  it  fell  due,  "then  this  obligation 
to  become  null  and  void  and  of  no  binding 
force  and  effect  on  either  party  hereto";, 
that  at  his  election  no  title  vested.  This- 
provision  is  the  usual  clause  inserted  in 
bonds  for  title  and  In  many  forms  of  execu- 
tory contracts.  In  such  instruments  It  has 
been  usually  construed  as  giving  the  vendor 
the  right  to  either  declare  a  forfeiture  or 
sue  for  the  purchase  price.  It  does  not 
render  the  contract  absolutely  void  and  non- 
enforceable.  The  contract  of  sale  neverthe- 
less is  enforceable.  The  term  as  used  means 
simply  voidable,  and  not  void,  and  is  Inserted 
for  the  benefit  of  the  vendor. '  In  the  case  of 
Walker  v.  Emerson,  20  Tex.  707,  73  Am.  Dec. 
207,  an  Instrument  provided'  that,  tf  the 
vendee  failed  to  pay  a  note  which  was  part 
of  the  purchase  price  for  the  land,  the  agree- 
ment should  be  "null  and  void."  After 
reviewing  the  cfaarse  of  the  court,  Judge 
Roberts  said: 

"The  true  position  on  that  subject  is  that  the 
tailare  to  pay  the  purchase  money  when  due 
gave  Emerson  [the  vendor]  the  alternative  op- 
tion to  sue  on  the  note  and  subject  the  land  and 
other  property  to  its  payment,  or  to  bring  a 
anit  for  the  land,  by  which  he  conld  have  eject-' 
ed  Isard  [the  -vendee]  from  it,  unless  perhaps- 
Isard  ahould  bring  the  money  into  court  and. 
claim  a  specific  performance  of  the  contract, 
not  having  repudiated  it  otherwise  than  by  fail- 
ure in  point  of  time  or  payment  Estea  v. 
Browning,  11  Tex.  246;  Hill  v.  Still,  19  Tex. 
76;  1  Story,  Bq.  Jur.  f  776.  The  failure  to 
pay  the  purchase  money  did  not  of  itself  annul 
the  contract;  bat  it  gave  Bmereon,  wiUi  cer- 
tain equitable  contingencies,  the  right  to  do  so. 
He  could  waive  this  right  and  let  the  con- 
tract stand." 

This  view  Is  sustained  and  followed  by 
many  cases  In  this  state  and  In  other  Juris- 
dictions with  reference  to  such  provisions. 
It  quite  frequently  arises  in  executory  con- 
tracts made  by  agents  or  brokers.  'We  cite 
the  following  cases  as  illustrating  the  effect 
of  such  provisions  In  contracts :  Stewart  v. 
Grifllth,  217  U.  S.  323,  30  Sup.  Ct.  528,  54  I.. 
Ed.  782,  19  Ann.  Cas.  639;  Mason  v.  Cald- 
well, 5  Oilman  (111.)  196,  48  Am.  Dec.  330; 
Cartwright  v.  Gardner,  6  Cush.  (Mass.)  273; 
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Ogden  V.  Hatry,  145  Pa.  640,  23  Aa  834; 
Woodland  OU  Co.  ▼.  OiKwtari,  65  Ohio  St 
.161,  44  N.  E.  1098,  84  L.  R.  A.  62 ;  WUcoxson 
V.  Stltt,  66  Cal.  696,  4  Pac.  629,  62  Am. 
Rep.  SIO ;  Rampton  v.  Dobson,  156  Iowa,  315, 
136  N.  W.  682,  8  A.  L.  R.  569;  Davis  v.  Rose- 
berry,  96  Kan.  411,  148  Pac.  629,  3  A.  L.  R. 
564 ;  Barrett  T.  Dean,  21  Iowa.  423 ;  Steel  v. 
Long,  104  Iowa.  39,  73  N.  W.  470 ;  Allison  v. 
Ctocke's  Ex'r,  106  Ky.  763,  51  S.  W.  693;  Moss 
V.  Wren,  102  Tex.. 567,  113  S.  W.  730,  120  S. 
W.  847;  Redwlne  v.  Hudman,  104  Tex.  21, 
133  S.  W.  426;  Hamburger  v.  Thomas,  118  S. 
W.  770;  Heath  y.  Huffhines,  152  S.  W.  176; 
Cheek  v.  Nicholson,  183  S.  W.  707;  O'Donnell 
T.  Ohambers,  163  S.  W.  138(2);  La  Prelle  ▼. 
Brown,  220  S.  W.  151. 

It  Is  insisted  that  the  added  words  '^o  bind- 
ing force  and  effect  npon  either  party  here- 
to" are  broader  than  If  the  contract  had  sim- 
ply said  "null  and  void."  The  case  above 
cited.  Hamburger  v.  Thomas,  118  S.  W.  770, 
construed  a  clause  substantially  the  same 
as  the  contract  l)ere  under  discussion,  and 
the  Court  of  Civil  Appeals  held  that  it  was 
a  sale,  not  an  <v>tlon.  The  Supreme  Court 
did  not  discuss  to  any  extent  that  feature 
of  the  contract  when  the  case  was  before  it, 
but  affirmed  the  case  upon  other  grounds, 
however,  apparently  assuming  the  contract 
to  be  an  option.  103  Tex.  280, 126  S.  W.  561. 
If  the  contract  is  "null  and  void,"  it  is  so 
as  to  all  the  world  as  well  as  to  the  parties 
to  the  contract  It  neither  binds  nor  bars 
any  one.  The  words  relied  upon  add  no 
force  to  tibe  clause,  in  our  Judgment  either 
one  way  or  the  other.  If  the  clause  would 
mean  only  voidable  at  the  election  of  the 
county,  If  only  the  term  "null  and  void"  was 
used,  it  would  mean  the  same  with  the  added 
clause.  As  used,  if  the  county  elected  to  for- 
feit the  contract  then  It  would  be  of  no  bind- 
ing force  or  effect  up<xi  either  party.  The  con- 
tract would  indicate  the  county  could  enter 
and  take  the  land  whether  Ferret  refused  to 
pay  the  Interest  or  not.  He  may  have  elected 
to  pay  and  tried  to  pay;  yet  If  he  failed,  the 
county  was  not  to  be  deprived  of  its  right  of 
forfeiture  simply  because  he  had  not  refused. 
We  think  the  paragraph,  when  properly  un- 
derstood and  interpreted,  declares  Just  what 
the  courts  have  uniformly  held  with  refer? 
ence  to  such  defeasance  clause.  This  entire 
clause  is  one  I(mg  complex  sentence,  yritb 
several  qualifying  clauses,  and  somewhat 
redundant  It  is  stipulated  that  upon  fail- 
ure to  pay  the  interest  the  improvements 
shall  then  become  the  property  of  the  coun- 
ty. Ferrel  agrees  to  quit  and  surrender  pos- 
session, and  the  county  may  re-enter  and 
take  possession  and  hold,  as  in  her  fonper 
estate,  and  thereupon  the  contract  of  sale 
shall  cease  and  be  null  and  void.  If  it  was 
null  and  void  upon  failure  to  pay  the  interest 
It  was  useless  to  declare  that  upon  re-entry 


and  reinvestment  It  was  again  null  and  void. 
When  the  interest  was  not  paid  it  waa 
agreed  the  county  "may"  enter  and  reinvest 
herself  as  in  her  former  estate,  and  all  im- 
provements on  the  premises  should  become 
the  property  of  the  county,  and  Ferrel  agreed 
to  quit  and  surrender  possession,  and  "there- 
upon" the  contract  of  sale  and  everything 
contained  therein  should  cease  and  be  null 
and  void.  When  the  county  so  elected,  Fer- 
rel waived  damages  occasioned  by  the  re- 
entry, and  the  county  had  no  right  for  spe- 
cific performance.  In  other  words,'  this 
dause  simply  recognized  the  county's  right 
to  be  that  of  any  other  vendor  under  an  ex- 
ecutory contract  when  the  purchase  money 
is  not  paid  by  the  vendee,  either  to  affirm 
or  disaffirm  the  contract  If  the  county  dis- 
affirmed the  contract  as  a  matter  of  law.  It 
could  not  sue  to  specifically  perform  it;  It 
could  not  pursue  both  remedies.  The  coun- 
ty, to  be  fully  protected,  secured  an  agree- 
ment if  there  was  default  it  could  re-enter 
and  reinvest  itself  if  it  chose  that  course. 
Ferrel  agreed  that  the  county  "may"  re-enter. 
This  does  not  mean  upon  default  that  the- 
county  shall  re-enter  or  shall  be  reinvested. 
It  may  if  it  chooses.  0?he  election  was  left 
with  the  county,  where  the  law  places  it 
upon  default  with  every  vendor  in  executory 
contracts.  It  seems  to  us  the  plain  meaning 
of  the  contract  is  that  after  the  default  the 
contract  is  not  binding  if  the  county  re-enters 
and  reinvests  itself  of  its  former  estate,  and 
this  depended  np<m  its  exercising  sudi  right 
If  it  did  BO,  it  should  not  be  subjected  to- 
damagea ;  neither  ahonld  it  sue  for  spedflc 
performance,  nie  antfaorlties  above  dted 
show  this  is  the  construction  placed  upon 
provisions  such  as  this  one  contains.  The 
parties  evidently  tried  to  avoid  the  necessity 
of  Judicial  construction  by  agreeing  before- 
hand that  the  county  could  do  Just  what 
the  law  anthmleed  it  to  do.  fDje  contract 
did  not  preclude  Ferrel  from  tendering  the 
purchase  money  after  default  if  he  could 
show  the  necessary  equitable  groimd  for  do- 
ing  so.  All  it  precluded  him  from  doing  was 
that  he  should  not  sue  for  damages  upon  re- 
entry. 

[2,  S]  If  the  contract  Is  doubtful  or  IT 
there  may  be  two  interpretations,  one  ren- 
dering it  lawful,  and  the  other  unlawful,  the 
rule  will  require  the  adoption  of  that  con- 
struction which  will  render  the  contract  le- 
gal. It  is  to  be  presumed  the  parties  knew 
the  law  and  Intended  to  obey  it  If,  there-  . 
fore,  it  was  illegal  to  give  an  option  contract 
and  it  is  doubtful  whether  this  is  a  contract 
of  sale  or  an  option,  we  should  interpret  it 
to  be  a  sale  contract.  Foard  County  v.  Sand- 
ifer,  105  Tex.  420, 151  S.  W.  628;  Matagorda 
County  V.  Casey,  49  Tex.  Olv.  App.  86,  108 
S.  W.  476;  Brazoria  County  v.  Padgttt  1«0- 
S.  W.  at  page  1174.    The  Supreme  Court  in. 
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the  Tabor  Caae,  whfle  IntUnatbig  that  the 
contract  did  not  relieve  Tabor  of  an  obliga- 
tion to  pay,  held,  for  the  purpose  of  that 
case,  It  would  be  conceded  that  It  was  an  op- 
tion, but  iu  doing  so  this  did  not  atTect  the 
mutuality  of  the  contract  of  sale.  And  the 
court  further  said,  if  it  was  an  option,  going 
into  poesesalon,  making  improvements,  pay- 
ing interest,  etc.,  was  sufficient  to  show  a  con- 
tract, and  this  related  back  and  made  a  good 
contract  from  the  beginning.  So,  when  Fer^ 
rel  and  his  privies  paid  the  interest  and  prin- 
cipal and  went  into  possession  of  the  land,  it 
evidenced  an  election  which  related  back  to 
the  beginning,  making  a  good  contract  from 
that  time.  This  Is  not  a  question  of  ratifica- 
tion by  the  county,  but  shows  an  agreement 
by  both  buyer  and  seller  to  consummate  a 
valid  sale.  We  construe  the  instrument  In 
question  a  contract  of  sale  with  a  defeasance 
clause  depending  upon  nonpayment  of  the 
purchase  money  agreed  upon.  It  seems  to 
us  this  contract  has  been  held  both  by  the 
Court  of  Civil  Appeals  and  by  the  Supreme 
Court  to  be  a  contract  of  sale.  Now,  after 
the  parties  have  relied  upon  it  for  20  years 
and  paid  for  the  land  as  agreed  upon,  we 
should  not  hold  that  no  title  vested  or  could 
vest  under  It  The  numerous  cases,  both 
in  this  state  and  other  Jurisdictions,  show  in 
many  lustances  what  appear  to  be  conflicts 
upon  contracts  of  this  character,  but  in 
many  cases  certain  features  of  the  contracts, 
sometimes  distinguishable,  determine  the 
boldiogB  of  the  courts  thereon.  We  have  not 
reviewed  these  cases  for  the  reason  that  we 
could  not  hope  to  make  more  clear  the  rules 
for  determining  whether  an  instrument  is  a 
contract  of  sale  oc  an  option.  It  would  seem 
under  the  facts  of  this  case  that  the  parties 
to  this  Instrumeift  for  more  than  20  years 
have  Interpreted  this  contract  as  one  of  sale. 
This  practical  construction  should  have 
weight  with  the  court  In  determining  the 
character  of  the  Instrument  executed  and  act- 
ed upon  by  the  parties  thereto. 

The  appellee  presents  in  reply  to  all  of 
appellant's  assignments  counter  propositions 
that  the  trial  court  did  not  err  In  perempto-. 
rlly  instructing  the  Jury  to  find  for  the 
county:  (1)  Because  the  alleged  contract  of 
sale  of  July,  1898,  and  the  order  therefor 
were  made  "under  and  by  virtue  of"  a  five- 
year  option  granting  the  privilege  to  the 
optionee  to  purchase  the  land  within  twenty 
years  at  5  per  cent  interest,  and  that  the 
deed  made  in  1908  to  Slaughter  was  in  pur- 
suance of  and  based  upon  the  alleged  con- 
tract of  sale  and  the  five-year  option.  The 
transaction  was  in  excess  of  the  power  of 
the  commissioners'  court  relative  to  the  dis- 
position of  the  school  lands,  and  In  con- 
travention of  the  ConsUtntlon  and  the  public 

policy  of  the  state  of  Texas,  rendering  the   

same  wholly  void.     (2)  The  order  and  con- 1  order  ol!"thi8  court" 
i35  S.W.— 20 


tract  thereunder,  August,  1897,  being  in  con- 
travention of  the  Constitution  and  public 
policy  and  in  excess  of  the  power  of  the 
court  were  void  In  their  Inception,  and  all 
muniments  of  title  which  grew  out  of  same 
and  made  In  pursuance  thereof  are  likewise 
void  as  a  claim  of  title  to  said  land.  (3) 
Under  the  Constitution  the  power  is  con- 
ferred on  the  commissioners'  court  to  sell 
the  county's  school  land,  with  imtrammeled 
Judgment  A  five-year  option  to  the  optionee 
within  the  period  at  75  cents  per  acre  Is  an 
attempted  suspension  of  the  power  granted 
and  in  contravention  of  the  Constitution  and 
public  x)oIlcy  of  the  state,  void  when  made, 
and  any  rights  claimed  thereunder  are  like- 
wise void. 

The  contract  of  July  25, 1898,  being  an  ex- 
ecutory contract  of  sale  of  the  land,  as  de- 
termined by  us,  it  therefore  follows,  when 
Ferrel  and  his  assignee  complied  with  the 
conditions  therein  and  the  county  conveyed 
the  land  by  a  proper  and  duly  authorized 
deed,  the  title  vested  in  the  appellant  as 
purchaser,  unless  the  consideration  therefor 
was  illegal  or  the  contract  and  conveyance 
are  founded  upon  an  antecedent  contract 
void  because  of  no  power  to  execute  or 
against  public  policy,  v^hlch  so  entered  into 
or  dominated  the  subsequent  Instruments  as 
to  destroy  them  as  binding  obligations  upon 
the  county. 

The  pleadings  and  evidence  In  this  case 
fail  to  show  that  there  was  compulsion  or 
duress  by  the  prior  option  contract  in  mak- 
ing the  sale,  but,  on  the  contraiy,  the  un- 
disputed evidence  is  that  the  county  had 
earnestly  and  anxiously  sought  to  sell  the 
land  for  something  near  two  years  at  the 
price  obtained,  and  had  employed  an  agent 
to  secure  a  purchaser  at  that  price,  and  that 
Ferrel  was  the  only  purchaser  that  could  be 
found.  The  impelling  motive  to  the  sale  was 
the  then  pressing  need  of  the  public  schools 
in  the  county.  It  is  admitted  the  market 
value  of  the  land  at  that  time  was  75  cents 
per  acre,  and  the  evidence  also  shows  this 
was  its  market  value  as  well  as  Its  agreed 
value.  There  is  no  ctiarge  of  fraud  against 
the  commissioners'  court  Ferrel,  or  ony  one 
else,  and  the  evidence  conclusively  shows 
there  was  none.  In  so  far  as  this  record 
shows,  the  commissioners'  court  acted  In  the 
utmost  good  faith  in  discharging  Its  duties 
with  reference  to  the  land,  except  they  had 
given  a  five-year  option  to  Ferrel  prior  to  the 
sale,  which  It  is  asserted  was  void  because 
no  such  power  was  vested  in  that  court  un- 
der the  Constitution  and  laws  of  the  state, 
and  that  it  was  also  in  contravention  of  pub- 
lic policy. 

[4, 8]  The  county's  whole  contentlcm  or 
cause  of  action  Is  based  upon  the  following 
clause  In  the  order  of  July  1,  1898: 

.  "Under  and  by  virtue  of  an  option  of  pur- 
chase said  Ferrel  has  with  the  county,  under  an 
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— whlcb  Is  copied  In  the  premise  of  the  con- 
tract of  July  25,  1898. 

It  is  the  contention  of  the  county  that, 
under  the  powers  granted  to  the  commis- 
sioners' court  "to  sell  and  dispose"  of  the 
county  sdbool  land,  an  option  given  an  op- 
tionee granting  him  the  privilege  of  pur- 
diase  for  a  stated  period  Is  void  as  being 
without  authority  or  power  and  contraven- 
ing public  interest  and  against  the  public 
policy  of  the  state.  In  this  appellee  appears 
to  be  sustained  at  least  to  the  extent  where 
the  option  would  have  the  effect  to  be  in 
restraint  of  the  right  of  alienation  vested 
In  the  county  by  the  Constitution.  Such  an 
option  vrould  be  nonenforceable,  and  would 
give  no  right  or  interest  in  and  to  school 
land.  Midland  County  t.  Slaughter,  61  Tex. 
Civ.  App.  328,  130  S.  W.  612;  Delta  County 
V.  Blackburn,  100  Tex.  61,  93  S.  W.  419; 
Tibbs  V.  Zirkle,  55  W.  Va.  49,  46  S.  B.  701, 
104  Am.  St  Rep.  977,  2  Ann.  Cas.  421;  Swift 
v.  Brwln,  104  Ark.  459,  148  S.  W.  267,  Ann. 
Cas.  1914C,  363.  In  re  Armory  Board,  29 
Misc.  Rep.  174,  60  N.  T.  Supp.  882;  Hicliok  v. 
StlU,  168  Pa.  155,  31  Atl.  1100,  47  Am.  St 
R€©.  880;  Navigation  Co.  v.  Sutherberry,  16 
Gh.  Div.  236.  In  some  of  the  cases  cited 
the  party  granting  ttie  option  stands  in  the 
relation  of  trustee  with  power  to  sell.  The 
courts  generally  holding  a  power  to  sell 
would  not  authorize  an  option. 

We  think  the  consensus  of  the  various  de- 
cisions upon  the  nature  of  an  option  is  that 
it  is  an  agreement  to  keep  an  offer  open 
which  prevents  a  sale  for  the  time  being. 
An  (^tion  is  not  the  use  of  the  power  to 
sell,  iMit  a  surrender  of  it  for  the  time,  or 
which  prevents  for .  the  time,  the  right  oi; 
aUenation.  Perry  v.  Paschal,  103  Ga.  134,  29 
S.  E.  703;  Benedict  v.  Pincus,  191  N.  Y.  377, 
84  N.  E.  284;  Patterson  v.  Farmington,  etc., 
76  Conn.  628,  57  AU.  854;  Tibbs  v.  Zirkle,  55 
W.  Va.  49,  46  S.  E.  701, 104  Am.  St  Rep.  977, 
2  Ann.  Cas.  421;  Swift  v.  Erwin,  IW  Ark. 
459,  148  S.  W.  267,  Ann.  Cas.  1914C,  363; 
Black  V.  Maddox,  104  Ga.  157,  30  S.  E.  732; 
Hickok  V.  Still,  168  Pa.  155.  31  Atl.  1100,  47 
Am.  St  Rep.  880;  Starcher  Bros.  v.  Duty,  61 
W.  Va.  873,  56  S.  E.  524,  9  L.  R.  A.  (N.  S.) 
913,  123  Am.  St.  Rep.  990;  Woodall  v.  Bni- 
en,  76  W,  Va.  193,  85  S.  E.  170.  It  is  an  offer, 
continuing  offer,  with  the  right  of  election  or 
acceptance. 

We  are  not  prepared  to  go  to  the  extent 
contended  for  by  ap];>ellee  in  this  case.  The 
fact  that  the  option  was  void,  as  we  con- 
ceive the  matter,  did  not  destroy  the  power 
of  the  commissioners'  court  to  make  a  sale 
to  Ferrel  under  the  constitutional  authority 
granted  .that  court  If,  In  exercising  that 
power,  it  acted  fairly  and  in  good  faith,  we 
see  no  Just  reason  why  the  sale  sliould  not 
be  upheld. 

From  the  fact  that  the  court  recited  in 
its  order  "under  and  by  virtue  of"  an  op- 
tion we  are  not  disposed   to   hold  that  it 


meant  that  by  virtue  of  its  surrendw  of  Its 
power  it  then  ordered  the  bond  for  title. 
This  evidently  referred  to  Its  offer  to  Ferrel 
of  the  land  at  75  cents  per  acre  and  bis 
acceptance,  and  that  under  and  by  virtae 
thereof  the  bond  for  title  would  be  executed. 

The  offer  was  not  left  open,  but  closed,  by 
the  contract.  The  Illegal  thing  In  ihe  option 
was  defeated  by  a  sale  of  the  land.  Tbis  is 
conclusively  sbovra  by  the  contract  itaeU. 
The  agreemott  in  the  option  to  surrender  the 
right  of  sale  and  the  sale  of  the  land  are 
inconsistent  one  with  the  otlier.  The  term 
"under  and  hy  virtue  of  did  not  refer  to 
the  Illegal  thing  as  the  dominating  consider- 
ation of  the  sale.  It  evidently  used  the 
words  simply  in  a  descriptive  sense  and  re- 
ferred to  the  instrument  where  the  offer, 
the  price,  and  the  terms  might  be  found  in 
drafting  the  bond  for  title.  The  contract 
conclusively  shows  no  part  of  the  considera- 
tion for  the  option  was  taken  from  the  price 
or  value  of  the  land.  The  contract  shows 
that  Ferrel  agreed  to  pay  the  agreed  value 
as  well  as  the  then  market  value  of  the 
land.  This  was  what  the  common  sdiools 
were  entitled  to,  and  when  that  fund  re- 
ceived that  sum  the  law  as  well  as  the  con- 
tract was  satisfied.  It  Is  manifest,  therefore, 
that  the  option  was  not  the  dominating  or 
controlling  consideration  for  the  sale.  The 
provisions  of  the  option  did  not  provide  ttiat 
the  consideration  paid  for  the  option  should 
be  credited  on  the  purchase  price  of  the 
land.  If  this  had  been  so  provided,  the  con- 
tention of  appellee  might  be  on  strmger 
ground. 

It  was  argued  for  the  county  that,  when 
Ferrel  elected  to  take  the  land,  the  county 
had  parted  with  its  right  to  make  an  offer. 
It  had  ctHitracted  It  away  by  the  option, 
and  therefore  it  made  n*  offer.  The  ap- 
pellee also  in  its  argument  assumes: 

"It  is  true  tlie  continuing  offer  of  the  comity 
in  the  option  to  the  optionee  is  void.  The  right 
of  election  in  the  option  is  void.  The  promise 
to  convey  by  the  county  conditioned  upon  elec- 
tion is  void." 

It  seems  this  proves  too  much  for  appel- 
lee's case.  If  all  these  things  are  true  of 
the  option  contract,  the  powers  of  the  court 
were  free,  and  It  could  freely  make  a  con- 
tract of  sale.  The  option  could  not  have  been 
the  dominating  consideration  or  inducement 
to  the  sale,  and  the  use  of  the  terms  in  the 
order  was  mere  surplusage  that  could  have 
had  no  influence-  on  the  contract.  Entering 
the  order  directing  the  execution  of  the  bond 
for  title  and  delivery  thereof  upon  payment 
of  the  first  payment,  and  that  no  commission 
should  be  charged  on  the  sale,  shows  the 
commissioners'  court  was  then  exercising  its 
powers  of  sale.  This  order  further  shows 
that  the  terms  of  the  option  contract,  or  at 
least  its  form,  was  not  to  be  accepted,  but  a 
bond  for  title  should  be  made.  The  contract 
of  sale  has  the  features  of  a  bond  for  title 
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and  also  of  an  executory  contract,  but  en- 
tirely different  in  form  and  in  its  features 
for  the  protection  of  the  county  from  those 
in  the  option  contract.  This  contract  was 
examined  by  the  court  before  its  deUvery 
for  their  approval.  It  is  manifest,  we  think, 
the  court  was  then  exercising  its  independent 
powers  with  reference  to  the  sale  of  the 
land,  and  not  as  a  mere  instrument  of  the 
option  contract. 

[1]  The  consideration  for  the  option  is  a 
thing  apart  from  the  consideration  for  the 
sale  of  the  land.  An  option  contract  and  a 
contract  of  sale  are  in  fact  two  separate 
and  distinct  contracts,  viz.  an  option  con- 
tract and  the  agreement  to  sell. 

"The  consideration  for  the  two  contracts  are 
as  separate  and  distinct  as  the  contracts  them- 
selves." James  on  Option  Contracts,  824,  p. 
141. 

The  option  was  not  a  sale  of  the  land  or 
an  agreement  to  sell  the  land,  and  there- 
fore the  consideration  paid  for  the  option, 
if  anything,  was  no  consideration  for  the 
land.  Ide  v.  Leiser,  10  Mont  6,  24  Pac.  695, 
24  Am.  St.  Eep.  17;  Pollock  v.  Brookover, 
80  W.  Va.  75,  53  S,  B.  795,  6  U  R.  A,  (N.  S.) 
403. 

If  the  terms  embodied  in  the  option  upon 
election  for  the  sale  of  the  land  are  not 
changed  and  placed  in  a  separate  instrument, 
the  two  contracts  are  nevertheless  separate 
contracts.  This  is  especially  true  where,  as 
in  this  case,  the  sale  was  to  be  evidenced 
by  a  bond  for  title,  and  the  contract  for  the 
protection  of  the  county  is  entirely  different 
from  those  terms  provided  in  the  option  con- 
tract, and  the  terms  are  different  with  refer- 
ence to  payment  Und«:  the  option  in  this 
case  the  entire  consideration  was  to  t>e  paid, 
while  the  contract  executed  stipulated  that 
"any  part"  could  be  paid  within  20  years; 
that  is,  it  provided  for  partial  payments. 
It  is  therefore  manifest  that  the  contract 
of  sale  was  separate  and  severable  from  the 
option,  both  as  to  the  thing  sold  and  tlie 
consideration.  Where  this  is  true,  the  il- 
legal or  void  contract  will  not  defeat  the 
legal  contract  executed  under  a  power  law- 
fully  exercised. 

[7, 1]  The  contract  restraining  alienation 
cannot,  as  we  conceive  it,  enter  into,  form  a 
part  of,  or  be  the  basis  of  an  alienation 
made  under  the  powers  conferred  by  the 
Constitution  upon  the  commissioners'  court 

"In  fact  the  rule  has  been  stated  to  be  that, 
where  two  promises,  one  of  which  is  illegal. 


declared  to  be  that,  if  any  part  of  an  agree- 
ment is  valid,  it  will  avaU  pro  tanto,  though 
another  part  of  it  may  be  prohibited  by  statute, 
provided  the  statute  does  not  either  expressly 
or  by  necessary  implication  render  the  whole 
void,  and  provided  the  sound  part  can  be  sepa- 
rated from  the  unsound  and  enforced  without 
injnstice  to  the  defendant  The  principle  that 
the  circumstance  of  a  contract  stipulation  being 
illegal  in  the  sense  of  being  merely  unenforce- 
able, either  by  virtue  of  statutory  provision  or 
on  account  of  general  considerations  of  public 
policy,  will  not  affect  the  validity  of  other  stip- 
ulations in  the  same  contract,  provided  they 
are  severable  from  the  invalid  portion  and 
capable  of  being  construed  divisibly,  is  incon- 
trovertibly  established,  and  has  a  wide  field  of 
application;  and  it  makes  no  difference  wheth- 
er there  are  two  distinct  promises,  whether 
tbere  is  one  promise  that  is  divisible,  or  wheth- 
er the  consideration  for  the  two  promises  is  en- 
tire or  apportionable.  It  is  perfectly  well  set- 
I  tied  that,  where  one  provision  in  a  contract 
which  does  not  constitute  its  main  or  essential 
featnre  or  purpose  is  void  for  illegality  or  oth- 
erwise, but  is  dearly  separable  and  severable 
from  the  other  parts  which  are  relied  upon, 
such  other  parts  are  not  affected  by  the  invalid 
provision,  and  may  be  enforced  as  if  no  such 
provision  had  been  incorporated  in  the  con- 
tract"   6  B.  C.  L.  Contracto,  214,  p.  814 

See  aty  of  Tyler  v.  Jester,  97  Tex.  344,  78 
S.  W.  1058 ;  Osgood  v.  Bauder,  75  Iowa,  650, 
39  N.  W.  887, 1  L.  E.  A.  655 ;  Western  Union 
TeL  Co.  T.  Pennsylvania  Ry.  Co.,  129  Fed. 
849,  64  0.  O.  A.  285,  68  L.  R.  A.  968,  at  page 
984;  Oregon  Steam  Nav.  Co.  v.  Winsor,  20 
WaU.  64,  22  L.  Ed.  315;  Nicholson  t.  Ellis, 
UO  Md.  322,  73  AtL  17,  24  L.  R.  A.  (N.  S.) 
942,  132  Am.  St  Rep.  445;  Rand  v.  Mather 
11  Cush.  (Mass.)  1,  59  Am.  Dec.  131 ;  Koontz 
V.  Hannibal  Savings  Ins.  Co.,  42  Mo.  126,  97 
Am.  Dec.  325 ;  By.  Co.  .v.  Matthews,  64  Ark. 
398,  42  S.  W.  902,  39  L.  R.  A.  467;  Trenton 
Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507, 
43  Atl.  723,  46  L.  R.  A.  255,  78  Am.  St  Rep. 
612;  Packard  v.  Byrd,  73  S.  C.  1,  61  S.  B. 
678,  6  L.  R.  A.  (N.  S.)  547;  Osgood  ▼.  Central 
Vermont  Ry.  Co.,  77  Vt  334,  60  Atl.  137.  70 
Ii.  R.  A.  930;  Water  &  Light  Co.  v.  City  of 
Waco,  27  S.  W.  676;  9  Cyc.  p.  569. 

We  think  the  option  and  contract  of  sale 
are  clearly  severable.  When  the  contract  of 
sale  was  entered  into  the  option  had  beep 
passed  and  performed,  its  function.  The 
sale  is  upon  a  different  consideration  and 
different  terms  and  sells  a  different  thing. 

"There  is  a  broad  distinction  between  con- 
tracts which  are  germane  to  the  illegal  trans- 


are    made    npon   a   lawful    consideration,    the  |  action,  which  arise  from  but  are  collateral  to 
promise  which  is  unobjectionable  is  ordinarily  |  it,    and   those    which    carry   ont    the    original 


hdd  to  be  enforceable.  *  *  •  At  all  events 
the  distinction  between  a  contract  a  part  of 
which  violates  a  statute  and  a  contract  a  part 
of  which  contravenes  public  policy  appears  no 
longer  to  be  recognized.  The  rule  with  respect 
to  contracts  in  violation  of  statute  has  been 


scheme."     Wegner  Bros.   v.  Biering,   etc.,  65 
Texas  at  p.  511. 

"A  new  contract,  founded  on  a  new  consid- 
eration, although  in  relation  to  property  re- 
specting which  there  bad  been  unlawful  trans- 
actions between  the  parties,  is  not  itself  unlaw- 
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fol."  Armatrong  y.  Toler,  11  Wheat.  258,  6 
U  Ed.  469;  Flo;d  t.  Patterson,  72  Tex.  202, 
10  S.  W.  526,  IS  Am.  St  Rep.  787;  Rnssell  y. 
Kidd,  87  Ter.  Oiy.  App.  411,  84  S.  W.  273;  Ed- 
wards r.  Roberta,  222  S.  W.  278. 

The  contract  of  sale  may  have  arisen  from 
the  previous  option,  bat  it  was  -  only  col- 
lateral to  the  sale,  which  was  a  new  or  dlf' 
ferent  contract  npon  a  valid  and  different 
cmsideration.  ' 

The  option  and  contract  of  sale  may  have 
related  to  the  same  property  between  the 
same  parties,  tmt  the  contract  of  sale,  being 
on  a  different  consideration  and  a  contract 
which  the  commissioners'  court  was  empow- 
ered to  make  imder  the  Constitution,  was 
valid  and  enforceable. 

[9]  The  appellee  assumes,  apparently,  that 
this  case  should  be  disposed  of  upon  the 
theory  that  the  appellant  holds  its  rights  on 
an  option  contract,  for  the  reason  that  it  re- 
cited in  the  contract  of  sale  that  it  is  In 
virtue  of  an  option.  It  must  be  borne  in 
mind  appellant  holds  its  right  through  a  sale 
by  the  commissioners'  court,  the  only  body 
authorized  to  make  it  and  that  the  contract 
has  been  fully  executed,  the  purchase  price 
jwid,  and  deeds  properly  authorized,  execut- 
ed, approved,  and  delivered  by  the  proper  au- 
thority. It  is  said  the  giving  of  an  option 
was  against  public  policy,  and  therefore  this 
tainted  the  whole  transaction,  which  cannot 
be  purged  by  the  execution  of  the  contract 
or  by  ratification.  Courts,  we  think,  where 
public  policy  is  not  settled  by  recognized 
principles,  use  their  powers  to  declare  a  con- 
tract In  contravention  of  public  policy  only 
in  cases  in  which  the  Injury  to  the  public  is 
clear.  The  presumption  in  doubtful  cases  Is 
in  favor  of  the  validity  of  the  transaction. 
Miller  V.  Roberts,  IS  Tex.  16,  67  Am.  Dec. 
688;  Stickney  v.  Hughes,  12  Wyo.  397,  75 
Pac.  945;  Trumpf  v.  Shoudy,  166  Wis.  353, 
164  N.  W.  454. 

"The  power  of  the  court  to  dedare  a  con- 
tract void  as  being  in  contravention  of  public 
policy  is  a  very  delicate  and  undefined  power, 
and  should  be  exercised  only  in  cases  free  from 
doubt."  Huber  y.  Culp,  46  Okl.  570,  149  Pac. 
216. 

Every  case  must  in  a  large  measure  turn 
on  its  own  facts.  Wallace  v.  McPhersou, 
188  Tenn.  458,  197  S.  W.  565,  Ii.  R.  A.  1918A, 
1148.  Again,  it  is  said  where  the  lawmaking 
power  speaks  on  a  particular  subject  over 
which  it  has  constitutional  power  to  legls' 
late,  public  policy  in  such  case  Is  what  the 
statute  enacts.  U.  S.  ▼.  Trans-Missouri 
Freight  Association,  166  U.  S.  290,  17  Sup. 
Ct  540,  41  L.  Ed.  1007.  The  Supreme  Court 
of  the  United  States  has  said,  in  effect,  ques- 
tions of  public  policy,  affecting  liability  of 
acts  done  when  not  controlled  by  the  Consti- 
tution, treaties,  or  laws  of  the  United  States, 
or  by  the  principles  of  the  commercial  or 
mercantile  law,  or  of  general  Jurisprudence 


of  national  or  universal  anilication,  are 
governed  by  the  laws  of  the  state  as  ex- 
pressed In  its  Oonstltatlon  and  statutes  or 
declared  by  its  highest  courts.  Hartford 
Fire  Insurance  Co.  v.  Railway  Co.,  175  U.  S. 
91,  20  Sup.  Ct  38,  44  L.  Ed.  91.  As  our  Con- 
stitution and  statutes  have  declared  that  an 
agency  shall  be  employed  in  disposing  of  or 
selling  school  lands  granted  to  the  counties, 
it  would  seem  that  all  that  may  be  required 
would  be  to  look  to  such  laws  and  the  Inter- 
pretation thereof  by  our  courts  to  ascertain 
the  public  policy  with  reference  thereto.  The 
Constitution  or  laws  do  not  expressly  de- 
clare an  option  to  be  illegal  or  forbid  the 
commissioners'  court  giving  on&  All  that 
may  be  properly  said,  we  think,  is  that  the 
power  to  sell  does  not  include  the  power  to 
option.  It  Is  not  expressly  prohibited  by 
law,  and  is  not  Itself  ImmoraL  If  the  com- 
missioners' court  actually  made  a  sale  in 
good  faith  and  at  a  price  which  is  the  value 
of  the  land,  we  are  imable  to  perceive  how 
an  option  would  taint  a  contract  of  sale  ful- 
ly executed  or  ratified.  The  appellee  relies 
upon  an  English  case,  together  with  others, 
as  sustaining  Its  position  assumed  in  this, 
court  Oceanic  Steam  Navigation  Oo.  v. 
Sutherberry,  16  Ch.  Diy.  236.  In  that  case 
it  was  held,  in  effect  that  an  executor  or 
administrator  could  not  give  an  option  of 
purchase  at  a  future  time  to  the  lessee;  that 
the  option  was  ultra  vires ;  that  such  option 
fettered  the  trust  for  sale,  preventing  the 
administrator  from  selling.  In  that  case  the 
heirs  sued  to  cancel  the  option,  as  we  undo'- 
stand  the  case.  After  quoting  from  the  opin- 
ion in  that  case,  in  a  suppl^nental  argument 
appellee,  by  counsel,  says: 

"It  is  necessarily  tme  that  in  sndt  case,  if 
the  property  had  been  sold  under  the  option 
and  the  beneficiaries  had  accepted  the  money 
and  kept  it  private  interests  and  private  par- 
ties only  being  Involved,  the  sale  would  have 
been  ratified." 

It  would  seem  as  mntfli  against  pnblle  pol- 
icy for  an  administrator,  an  officer  of  the 
court  to  violate  his  trust  as  for  the  commis- 
sioners' court  to  do  so.  If  the  administra- 
tor could  make  a  deed  and  execute  the  con- 
tract we  see  no  reason  why  a  commissioners' 
court  could  not  do  so.  In  fact  the  only  pow- 
er to  accept  the  money  for  school  land,  make 
a  contract,  execute  a  deed  therefor,  or  to 
ratify  a  sale  was  the  commissioners'  court 
The  English  court  did  not  rest  its  position  on 
public  policjr,  but  ultra  vires;  so  the  option 
did  not  or  would  not  have  tainted  a  sale 
made  under  the  i>owers  of  the  trust.  The 
question  here  is  simply  one  of  power.  Coun- 
sel for  appellee  evidently  has  reached  that 
conclusion,  for  in  the  argument  it  is  said: 

"If  we  can  afford  any  suggestion  for  the  ben- 
efit of  the  court  relative  to  this  whole  matter, 
we  believe,  as  applied  to  a  municipal  corpora- 
tion, that  the  sole  question  is  one  of  power." 
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The  contract  of  sale  being  witbin  tbe  gen- 
eral scope  of  the  anthority  granted,  it  would 
not  be  void  If  the  connty  merely  In  excess  of 
Itn  authority  gave  the  option  preceding  the 
sale.  The  manner  of  making  the  sale  was 
left  with  the  commlBsloners*.  court  by  the 
Oonstltution,  and,  In  adopting  the  manner 
of  making  It,  It  may  have  exceeded  Its  power 
in  giving  an  option ;  yet  this  would  not  neces- 
sarily render  the  sale  Illegal.  As  said  by 
cor  Supreme  Court,  speaking  through  Judge 
Oalnes: 

"If  the  contract  be  within  the  general  scope 
of  the  corporate  authority,  and  the  prohibition 
l>e  merely  against  the  mode  of  its  execation,  it 
is  valid  as  against  tbe  corporation  who  has  re- 
ceived its  benefits,  in  favor  of  a  party  who  has 
fully  complied  with  the  obligations  on  his  part." 
Railway  Co.  v.  Gentry,  6»  Tex.  625,  8  S.  W. 
102. 

The  above  rule  also  acts  conversely.  City 
of  Corpus' Chrlsti  v.  Craitral  Wharf  Co.,  8 
Tex.  Civ.  App.  94,  27  S.  W.  803 ;  Bond  v.  Ter- 
rell Cotton  &  Woolen,  etc..  Oo.,  82  Tex.  309, 
18  S.  W.  691.  In  the  Corpus  Chrlsti  Case 
Judge  Williams  held  the  city  could  not  con- 
tract to  the  wharf  company  the  powers  and 
trusts  conferred  on  it  by  the  Iieglslature,  and 
such  a  contract  could  not  be  enforced,  but  It 
appears  the  contract  had  been  fully  executed, 
and,  defendant  having  received  the  full  bene- 
fit of  the  lease,  It  would  not  be  allowed  to 
free  Itself  by  setting  up  the  want  of  power 
In  the  city  or  itself  to  make  the  contract. 

"There  was  nothing  immoral  or  illegal,  in  the 
sense  of  an  infraction  of  the  positive  prohibi- 
tion of  law,  in  the  action  of  either  i»rty.  At 
most,  their  action  wag  in  excess  of  the  powers 
conferred.  The  restrictions  apon  the  powers 
of  the  city  government  are  imposed  by  law  for 
tbe  protection  of  the  inhabitants  of  the  city  and 
the  general  public.  By  i>roper  proceedings, 
taken  by  the  right  parties  in  due  time,  ail  such 
transgressions  of  power  may  be  promptly  rem- 
edied. Bat,  when  such  contracts  bad  been  al- 
lowed to  stand  until  fully  carried  out.  It  does 
not  lie  in  tbe  month  of  the  party  who  received 
their  ben^ts  to  urge  the  defense  of  ultra 
vires." 

If  it  cannot  be  used  as  a  defense,  surely  it 
ought  not  to  be  used  as  a  ground  to  set  aside 
a  consummated  sale.  The  rule  contended  for 
by  the  appellee  that,  when  a  municipality  la 
without  power  to  make  a  contract,  a  con- 
tract so  attempted  to  be  made  Is  void  and 
cannot  be  ratified,  is,  of  course,  well  estab- 
lished. .  The  sale  of  school  land  is  sought  to 
be  set  aside.  The  Constitution  placed  the 
power  of  sale  In  the  commissioners'  court  and 
no  one  else,  giving  it  the  power  to  provide 
the  manner  of  sale.  Now  it  is  contended 
that,  because  the  sale  was  made  through  tbe 
method  or  means  of  an  option,  and  because 
the  county  could  not  give  an  option,  the  sale 
actually  consummated  is  void.  The  appellee 
bases  its  contention  on  the  proposition  that 


the  right  to  sell  and  dispose  of  the  school 
land  "in  any  manner  provided  by  the  commis- 
sioners' court  carries  with  It  the  full  dis- 
cretionary power  of  said  coui^  to  sell  or 
dispose  of  the  lands  In  accordance  with  an 
untrammeled  Judgment,"  and  the  option  "is 
an  act  of  attempted  suspension  of  said  pow- 
er." The  option  had  the  effect  of  fettering 
the  power  of  sale.  It,  In  the  language  of  the 
proposition  by  appellee.  Interfered  with  tbe 
untrammeled  Judgment  of  the  commissioners' 
court,  which  was  suspended  by  the  option. 
The  proposition  amoimts  in  effect  to  saying 
for  the  time  being  that  the  court  surrendered 
its'  discretion  8Uid  left  to  the  optionee  the  dis- 
cretion, if  you  please,  of  concluding  the  sale. 
What  more  did  the  commissioners'  court  do 
in  this  case  ttian  did  the  dty  council  in  the 
Corpus  Chrlsti  Case,  or  in  the  liberty  County 
Case,  67  Tex.  Olv.  App.  175,  122  S.  W.  291. 
and  others?  It  was  said  in  the  Corpus 
Chrlsti  Case: 

"It  (the  dty]  conld  not  sarrender  the  exer- 
cise of  the  powers  so  granted  it  to  the  unre- 
strained control  of  any  person,  and  thus  aban- 
don the  discretion  which  it  was  expected  at  all 
times  to  employ."  "Our  conclusion  is  that  the 
contract  sued  on  was  beyond  the  power  of  tbe 
city." 

Yet  In  that  case,  because  the  contract  was 
fully  executed,  a  party  receiving  the  benefits 
thereunder  could  not  defend  an  action  on  the 
ground  that  the  city  had  exceeded  its  iwwers. 
In  the  Liberty  County  Qase,  by  the  order  of 
the  commissioners'  court  It  delegated  to  Fer- 
ryman its  ■powers  of  discretion  and  Judgment, 
which  alone  belonged  to  tbe  court  This  It 
could  not  do,  and  in  that  case  It  Is  said: 

"We  have  seen  that  it  was  within  the  scope 
of  the  corporate  powers  of  Liberty  county  to 
sell  its  school  lands,  such  power  being  expressly 
granted  by  the  Constitution  and  laws  of  the 
state;  that  the  invalidity  of  the  sale  did  not 
rest  upon  the  principle  of  ultra  vires,  but  tbe 
vice  lay  in  tbe  manner  in  which  the  county  ex- 
ercised its  corporate  power  to  sell.  As  said  in 
Abbott  on  Municipal  Corporations,  i  279:  'A 
contract  may,  because  of  some  irregularity  in 
the  manner  or  time  of  its  execution,  be  illegal 
because  defective,  and  therefore  incapable  of 
enforcement  Such  a  c<mtract,  the  authorities 
hold,  may  be  ratified  either  by  an  acceptance  of 
the  contract  by  the  public  corporation  •  •  • 
or  by  acquiescence  in  the  existing  conditions." 

In  this  case,  when  the  optionee  elected  to 
take  the  land,  the  connty  accepted  his  elec- 
tion and  directed  bond  for  title  to  be  drawn 
and  delivered  upon  making  the  first  i>ayment 
When  it  directed  a  contract  to  be  made,  it 
thereby  adopted  at  that  time  the  agreement 
thus  readt>ed.  It  then  had  the  power  to  make 
a  sale,  and,  having  the  power  of  sale,  it  was 
not  void  for  want  of  power.  The  option 
theretofore  given  did  not  destroy  the  power 
of  sale. 

[tO-12]  But  this  to  not  all.    The  interest 
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was  regularly  paid;  a  partial  pajrment  was 
made,  and  then  a  question  as  to.  the  validity 
of  the  contract  was  raised,  and  the  matter 
was  then  full^  Investigated  by  the  court,  who 
took  the  opinion  of  two  firms  of  lawyers,  and 
after  this  the  balance  of  the  purchase  money 
was  paid  and  accepted,  and  an  order  entered 
ratifying  the  transaction,  ordering  the  deed 
to  be  made,  which  was  executed  and  ap- 
proved. The  money  received  was  invested 
in  bonds  and  warrants,  and  the  Interest 
has  been  since  continually  used  as  part  of  the 
available  school  fund.  Certainly  this  was 
a  ratiflcation.  Gallup  v.  Liberty  County,  57 
Tex.  Civ.  App.  175,  122  S.  W.  291 ;  Boyflston 
V.  Ro<&waU  Coimty,  86  Tex.  236,  24  S. 
W.  272;  Carter-Kelly  Lumber  Co.  v.  An- 
gelina County,  59  Tex.  Civ.  App.  310,  126 
S.  W.  293;  Brazoria  County  v.  Padgitt,  160 
S.  W.  1170;  Brazoria  County  v.  Bothe,  168 
S.  W.  70;  Waggoner  v.  Wise  County,  17  Tex. 
Civ.  App.  220,  43  S.  W.  836 ;  King  County  ▼. 
Martin,  173  S.  W.  960;  Comanche  Counlgr  v. 
Burks,  166  S.  W.  470.  In  ratifying  a  sale 
the  court  Is  not  ratifying  an  option  which 
preceded  the  sale.  The  court  in  such  rati- 
fication was  exercising  Its  Independent  judg- 
ment and  discretion  under  the  powers  con- 
ferred upon  It  by  the  Oonstltutlon. 

It  Is  true  the  county  holds  school  land  In 
trust  for  the  common  schools,  but  the  law 
or  Constitution  do  not  require  a  sale  to  be 
made  upon  the  <x>n8ent  or  approval  of  the 
beneficiaries.  We  are  not  Inclined  to  believe 
those  bases  which  rest  the  decision  on  stat- 
utes or  charters  requiring  the  consent  of  the 
stockholders  to  a  sale  or  Incumbrance  of  cor- 
porate property  applicable  to  counties  acting 
through  the  commissioners'  court  Intra  vires. 
It  wlU  be  noted  even  In  some  of  the  cases, 
such  as  Westerlund  et  aL  v.  Black  Bear 
Mining  Co.,  203  Fed.  599,  121  0.  0.  A.  627, 
cited  by  appellee,  that  the  lease  or  ratifica- 
tion by  the  corporation  binds  that  body  even 
thou£;h  It  may  have  incumbered  the  land 
without  the  approval  of  the  stockholders, 
while  it  would  not  estop  the  stockholders 
who  had  not  voted  to  place  the  Incumbrances 
on  the  property.    It  is  there  said : 

"But  a  corporation  which  has  executed  and 
accepted  the  benefits  of  a  contract  within  the 
scope  of  its  powers— that  is,  neither  wrong  in 
Itself  nor  against  public  policy — and  that  is  de- 
fective only  because  in  its  execution  the  corpo- 
ration has  failed  to  comply  with  some  legal  re- 
quirements enacted  for  the  sole  benefit  of  third 
persons,  is  estopped  to  assail  it,  and  the  ben- 
eficiaries of  the  requirement  alone  may  avoid 
it  Hence  the  stockholders  of  this  corporation, 
and  they  alone,  have  the  right  to  avoid  this 
lease  because  they  alone  had  any  interest  in  a 
compliance  with  the  legal  requirement  that  they 
should  assent  to  its  execution." 

The  boieficlarles  of  the  school  land  have 
no  voice  In  its  disposal ;  no  powers  are  grant- 
ed su(^  beneficiaries  to  make,  approve,  adopt, 


or  ratify  the  sale;  those  powers  are  confided 
exclusively  to  the  conunlssloners'  court.  A 
sale  of  school  land  being  within  the  scope  of 
the  iKiwers  conferred  upon  the  commission- 
ers' court,  though  irregular  in  the  manner  of 
sale  through  first  giving  an  option,  does  not 
make  a  sale  fully  executed  void,  and,  U 
either.  It  was  only  voidable,  and  hence  may 
be  ratified.  Asplnwall,  etc.,  v.  Asplnnnll, 
229  Pa.  1,  77  Aa  1098. 

"A  monidpal  corporation  may  ratify  tbe  un- 
authorized acts  and  contracts  of  its  officers 
which  are  within  the  scope  of  corporate  powers, 
but  not  otherwise."  1  Dillon  on  Municipal  Cor- 
porations, i  463. 

The  term  "void"  te  frequently  used  In  dis- 
cussing contracts  said  to  be  illegal,  immoral 
or  the  like  in  the  sense  of  the  contract  beingr 
unenforceable.  Hall  v.  Edwards  (Com.  App.) 
222  S.  W.  167.  The  case  of  Argentl  v.  San 
Francisco,  16  Cal.  255,  expresses  tbe  thought 
in  as  appropriate  language,  as  we  have 
found: 

"We  readily  admit  that  the  powers  of  a  cor- 
poration are  derived  solely  from  the  act  creat- 
ing it,  and  that,  as  a  general  rule,  these  powers 
must  be  exercised  in  the  particular  mode  point- 
ed out  by  the  charter.  It  does  not  follow,  how- 
ever, that  even  a  want  of  authority  is  in  all 
cases  a  sofSdent  test  of  the  exemption  of  the 
corporation  from  liability  in  matters  of  con- 
tract. Of  course,  an  executory  contract,  made 
without  authority,  cannot  be  enforced;  but  a 
different  question  arises  where  the  contract  has 
been  executed,  and  tbe  corporation  has  received 
the  benefit  of  it.  Jn  such  a  case  the  law  inter- 
posed and  estopped,  and  will  not  permit  the 
validity  of  tbe  contract  to  be  called  in  ques- 
tion." 

In  the  absence  of  fraud  or  bad  faith,  where 
the  power  of  sale  Is  conferred,  but  In  Its  ex- 
ercise there  is  an  irregularity  or  a  mere  ex- 
cess of  authority  in  the  manner  of  making 
the  sale,  it  Is  not;  void,  but  may  be  ratified, 
and  when  fully  execiited  will  not  be  set  aside. 
The  commissioners'  court  being  the  sole  au- 
thority in  whose  Judgment  is  confided  tbe 
discretion  of  sale,  when  that  Judgment  or 
discretion  has  been  fairly  exercised,  either  In 
making  the  contract  or  In  ratifying  It,  after 
full  execution,  it  Is  too  late  for  ony  one  to 
call  In  question  the  sale  by  Inquiring  into- 
facts  previously  to  the  execution  of  the  pow- 
ers. The  court  Is  one  from  ite  organization 
and  duties  with  reference  to  the  sale  of 
school  land  competent  to  be  the  depository 
of  the  trust  confided  to  It.  The  persons  com- 
posing it  are  elected  for  that  purpose.  We 
therefore  believe  after 'fall  execution,  as  in 
this  case,  the  sale  should  be  upheld.  Com- 
missioners' Court  of  Knox  County  v.  Aspln- 
wall, 21  How.  539,  16  L.  Ed.  208;  Marshall 
County  V.  Schenck,  6  Wall.  772, 18  L.  Ed.  550 ; 
State  V.  Hughes,  79  S.  W.  608;  and  author- 
ities above  cited.  It  is  conclusively  shown 
in  tbis  case  the  option  did  not  defeat  a  sale. 
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and  It  Is  admitted  the  school  fund  received 
the  market  valne  of  the  land  at  that  time. 
It  does  not  occur  to  ns  that  we  should  set 
aside  a  sale  fully  executed  because  a  pre- 
ceding option  might  have  defeated  a  sale 
when  it  did  not,  or  that  the  county  might 
have  received  more  for  the  land  when  it  was 
admitted  it  received  all  it  was  then  worth. 
If  a  subsequent  commissioners'  court,  by  Its 
judgment,  may  set  aside  a  sale  made  by  its 
predecessors,  under  different  conditions,  and 
10  years  after  the  sale  has  been  fully  exe- 
cuted, the  security  of  all  the  titles  resting 
In  the  action  of  such  courts  or  bodies  of  like 
nature  would  be  destroyed  and  the  conse- 
quences serious. 

The  Taber  Case,  101  Tex.  250,  106  S.  W. 
332,  holds,  even  though  the  contract  may 
have  been  an  option,  in  which  Taber  had  the 
right  of  election,  yet,  when  he  entered  into 
possession  of  the  laud,  made  improvements, 
paid  the  interest,  Dallas  county  could  "not 
assert  that  there  was  want  of  mntnallty  In 
the  contract,  because  the  performance  by 
one  party  of  that  upon  which  the  mutuality 
depended  relates  back  and  makes  the  con- 
tract good  from  the  beginning."  It  seems 
to  us  the  Supreme  Court  In  that  dedsion 
intimates  that,  even  though  the  contract  had 
been  originally  an  option  when  the  optionee 
elected  to  p»form  it,  it  makes  an  enforceable 
contract  of  sale,  and  that  it  would  not  be 
void  and  is  such  through  which  title  could 
be  derived,  and  which  would  divest  the  coun- 
ty thereof.  This  we  think  applicable  to  both 
the  contracts  of  July,  1S98,  ot  the  previous 
option  mentioned  therein  given  in  1897. 

The  above,  we  think,  disposes  of  the  case, 
and  it  will  be  unnecessary  to  consider  the 
other  assignments  or  propositions  presented 
by  appellant.  We  l>elieve  the  court  should 
have  Instructed  a  verdict  for  the  appellant 
as  requested.  The  Judgment  of  the  lower 
court  wlU  therefore  be  reversed,  and  here 
rendered  that  the  county  take  nothing  by  its 
dult,  and  that  appellant  recover  judgment  for 
Its  costs  In  the  court  below  und  In  this  court 

HAIX,  3.  I  respectfully  dissent  from  the 
majority  in  the  disposition  made  of  this 
appeaL  If  the  contention  was  between  in- 
dividuals with  relation  to  property  owned 
in  fee  by  one  and  purchased  by  the  other, 
then  I  think  the  majority  opinion  Is  an  able 
presentation  of  the  law  governing  the  rights 
of  tile  parties,  but,  according  to  my  view, 
we  have  no  such  case  before  us.  The  sub- 
ject-matter of  -the  suit  is  certain  real  estate, 
expressly  set  apart  to  Potter  county,  "for 
the  benefit  of  the  public  schools  ther^n." 
Section  6,  art  7,  of  the  Constitution  of  this 
state  declares  in  unequivocal  terms  that  said 
land  is  "of  right  the  property  of  said"  coun- 
ty, and  in  which  "the  title  thereto  Is  vest- 
ed." This  article  further  commands  that. 
"said  lands  and  the  proueeds  thereof,  whea 
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sold,  ^all  be  held  by  said  counties  as  a 
trust  for  the  benefit  of  public  schools,"  pro- 
vided that  "each  county  may  sell  or  dispose 
of  Its  lands,  in  whole  or  in  part,  In  manner 
to  be  provided  by  the  commissioners'  court 
of  the  county."  It  seems  clear  that  the  ef- 
fect of  this  pronouncement  of  the  Constitu- 
tion is  to  vest  the  title  to  the  land  in  the 
county  as  a  mere  trustee,  and  that  the  ben- 
eficial interest  Is  in  the  public  schools.  In- 
deed, this  Is  expressly  so  held  by  our  Su- 
preme Court  In  Webb  County  v.  School  Trus- 
tees, 95  Tex.  137,  65  S.  W.  878.  It  follows 
that  the  county  is  the  trustee,  and  the  com- 
missioners' court  Is  merely  the  agent  of  the 
trustee,  with  the  limited  authority  to  pro- 
vide only  the  "manner"  In  which  the  trust 
property  Is  to  be  sold  or  disposed  of  by  such 
trustee. 

We  have,  then,  a  case  where  an  attempt 
has  been  made  to  sell  and  dispose  of  a  trust 
estate,  not  by  the  cestui  que  trustent,  and 
not  by  the  trustee,  except  in  so  far  as  such 
trustee  has  been  represented  by  Its  ag^it, 
the  commissioners'  court.  The  school  chil- 
dren of  the  county,  the  ultimate  benefici- 
aries, could  not  in  the  nature  of  things,  be 
parties  to  any'  contract  affecting  the  trust 
property.  If  the  trustee  and .  the  benefici- 
aries are  to  be  held  bound  by  the  terms  of 
a  contract,  executed  by  an  agent  not  of  their 
own  selection,  but  one  imx)osed  upon  them 
it  should  be  'so  held  only  after  the  contract 
has  been  subjected  to  the  closest  scrutiny 
and  after  a  most  searching  investigation  is 
made  of  the  facts,  and  after  the  strictest 
application  of  only  the  rules  of  law  and 
equity  existing  for  the  protection  and  guard- 
ianship of  the  sacred  rights  of  those  who 
are  the  real  owners  of  trust  property,  and 
who  are  at  the  same  time  absolutely  exclud- 
ed from  having  any  voice  In  its  disposition. 
Many  rules  applicable  to  suits  between  in- 
dividuals where  there  is  no  element  of  agen- 
cy, trust,  or  public  interest  involved  are 
foreign  to  this  case.  We  know  that  the  per- 
sonnel of  a  commissioners'  court  generally, 
and  as  in  this  case.  Is  a  changing  one;  that 
new  members  aire  usually  unfamiliar  with 
the  official  acts  of  their  predecessors;  that 
they  feel  bound  and  generally  do  act  in  ac- 
cordance with  what  has  previously  been 
done;  and  that  too,  without.  In  many  In- 
stances, a  full  investigation.  The  fact  that 
it  is  sought  to  bind  the  imposed  trustee  and 
the  powerless  impersonal  beneficiary  by  the 
proceedings  of  such  protean  body  demands 
a  Jealous  consideration  of  die  Issues  present- 
ed and  In  accordance  with  rules  of  law  pe- 
culiarly applicable  only  to  such  cases.  In  the 
Webb  County  Case,  supra,  and  also  in  the 
case  of  Dallas  County  v.  Club  Land  &  Cat- 
tle Co.,  95  Tex.  200,  66  8.  W,  294,  the  Su- 
preme Court  draws  a  clear  distinction  be- 
tween the  county  In  its  ordinary  corporate 
capacity  and  as  trustee  of  its  public  school 
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iands,  saying  In  the  last-named  case  that 
thia  distinction  "must  be  kept  In  mind."  I 
think  the  majority  opinion  loses  sight  of 
this  important  distinction.  In  the  Delta 
County  Case,  100  Tex.  51,  9S  S.  W.  419,  the 
Supreme  Conrt  further  said  that  public 
schools  are  Institutions  of  the  state,  estab- 
lished as  part  of  Its  general  goyemmental 
policy,  Intrusted  to  the  management  of  the 
commissioners'  courts,  as  instrumentalities 
In  executing  that  policy,  and  that  suits 
brought  to  protect  the  trust  property  "are 
practically  suits  in  behalf  of  the  state."  It 
has  been  frequently  held  that  commission- 
ers' courts  do  not  have  general  authority 
over  the  business  of  the  county,  but  are  vest- 
ed with  merely  such  special  powers  as  are 
specifically  conferred  by  the  Constitution 
and  laws  of  the  state;  therefore  those  deal- 
ing with  them  do  so  with  full  notice  and 
at  their  peril.  Because  this  is  practically 
a  suit  by  the  state.  Involving  the  enforce- 
ment of  a  contract  made  for  those  who  could 
not,  under  the  law  and  in  the  nature  of 
things,  have  a  voice  in  the  matter,  and  has 
been  made  by  an  agent  with  special  and  lim- 
ited authority,  dealing  with  trust  property 
In  which  the  public  is  Interested,  I  cannot 
agree  that  all  the  rules  which  apply  to  or- 
dinary contifacts  entered  into  by  Individuals 
primarily  interested  should  control  in  the 
disposition  of  the  case.  The  danger  in  so 
doing  is  Illustrated  in  part  by  the  applica- 
tion made  in  the  majority  opinion  of  the 
rule  of  practical  construction  of  contracts 
by  parties.  The  effect  of  that  rule  is  to 
make  It  generally  controlling,  and  the  courts 
will  ordinarily  Interpret  and  enforce  an 
agreement  In  accordance  with  the  practical 
construction  of  the  parties  to  it,  but  the  rule 
of  practical  construction,  like  many  other 
rules,  which  seem  to  have  governed  the  ma- 
jority In  the  disposition  of  the  case,  should 
have  no  effect  in  a  controversy  of  this  char- 
acter.   As  said  in  13  C.  J.  459: 

"It  is  obvious  that  in  every  act  of  a  party 
indicative  of  an  understanding  of  a  contract 
in  accordance  with  the  claim  of  the  other  party 
will  be  given  the  effect  of  a  practical  inter- 
pretation, and  the  effect  of  any  particnlar  acts 
must  be  determined  from  the  circumstances 
surrounding  the  particular  case.  One  who 
goes  beyond  tlie  requirements  of  bis  contract, 
under  circumstances  of  doubt,  should  not  from 
that  fact  alone  have  his  act  given  the  effect 
of  a  concession." 

In  the  first  place,  the  public,  or,  In  other 
words,  the  school  children,  the  ultimate  ben- 
eficiaries, have  done  nothing  except  through 
their  imposed  trustee  and  agents,  which 
brings  this  case  within  that  rule.  The  real 
parties  In  Interest  have  not  and  could  not 
act.  It  is  difficult  to  conceive  of  a  case 
where  acts  by  a  trustee,  and  ordinarily  tan- 
tamount to  a  practical  construction,  could 
be  held  to  bind  the  beneficiary,  because  the 
trustee  is  not  the  real  party  to  the  contract 


The  rule,  so  far  as  I  have  been  aUe  to  as- 
certain, has  never  been  applied  except  where 
the  conduct  which  would  make  it  applicable 
is  that  of  the  real  parties  to  the  contract. 
It  is  said  in  13  O.  J.  550: 

"Where  public  interests  are  affected  by  a 
contract,  the  construction  placed  on  it  by  the 
parties  is  not  controlling." 

The  text  is  supported  by  reference  to  the 
case  of  Chesapeake,  etc.,  By.  Co.  r.  Peed, 
165  Ky.  696,  160  S.  W.  472;  Ann.  Cas.  1915C, 
460.  In  that  case  it  is  shown  that  a  con- 
tract was  entered  into  between  two  rail- 
roads, which  prohibited  one  of  them  from 
doing  any  local  passenger  or  freight  business 
between  certain  points.    The  court  said: 

"It  may  be  conceded  that  the  parties  to  this 
contract  have  given  it  the  construction  claimed 
by  counsel,  and  in  a  controversy  between  the 
parties  as  to  the  proper  interpretation  of  the . 
contract  this  contemporaneous  construction  of 
the  parties  would  undoubtedly  be  entitled  to 
great  weight.  Nor  do  we  doubt  that  the  par- 
ties to  this  contract  are  at  liberty,  as  between 
themselves,  to  interpret  it  as  they  please,  so 
long  as  their  interpretation  does  not  affect 
the  rights  of  the  public.  But  here  we  are 
dealing  with  a  member  of  the  public  whose  in- 
terests are  affected  by  this  contract,  and  the 
construction  given  it  by  the  parties  is  not  con- 
trolling on  him.  The  public  is  concerned  in  the 
construction  of  this  contract  as  well  as  the 
parties  to  it,  and  no  construction  should  unnec- 
essarily be  given  to  it  that  will  interfere  with 
the  duties  that  these  carriers  and  each  of  them 
owe  to  the  public." 

I  heartily  concur  in  that  opinion. 

The  general  mle  is  that  a  trustee  with 
power  to  sen  has  no  authority  to  grant  an 
option.  Mansfield  r.  Wardlow,  91  S.  W.  869 ; 
In  re  Armory  Board,  29  Mlac  Rep.  174,  60 
N.  T.  Supp.  882;  Hlckok  t.  Still,  168  Fa. 
165,  81  Att.  1100,  47  Am.  St.  Rep.  880.  In 
Midland  County  v.  Slaughter,  61  Tex.  Civ. 
App.  328, 130  S.  W.  612,  it  is  held  that  a  lease 
of  20  years,  coupled  with  an  option  to  pur- 
chase the  leased  premises,  was  unreasonable 
and  void.  A  writ  of  error  was  refused. 
Justice  Gaines,  in  Dallas  Coimty  v.  Club 
Land  &  Cattle  Company,  95  Tex.  200,  66  S. 
W.  296,  said: 

"In  Pulliam  ▼.  Rnnnells  Co.,  •  •  •  it 
is,  in  effect,  held  that  the  commissioners'  'court 
was  not  authorized  to  dispose  of  the  lands  oth- 
erwise than  by  sale  or  lease." 

The  option  contract  in  question  recites  a 
sufllclent  consideration,  and,  if  given  effect, 
would  prevent  Potter  county  from  selling  or 
otherwise  legally  disposing  of  its  lands  for 
a  term  of  6  years  to  any  one  save  the  op- 
tionee and  for  a  greater  price  or  upon  dif- 
ferent terms  than  75  cents  per  acre,  payable 
In  20  years.  This  would  be  an  unwarranted 
restriction  upon,  and  a  complete  surrmder 
and  destructive  of,  the  constitutional  right 
of  the  county  during  the  term  of  the  option 
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to  sell  to  any  one  for  a  better  price,  and  Is 
therefore  illegal. 

"Agreements  in  violation  of  positive  law  are 
those  wliich  are  expressly  or  impliedly  prohibit- 
ed, either  by  some  role  of  the  common  law  or 
by  some  express  statntory  provision.  ♦  •  • 
As  a  general  role,  all  contracts  or  agreements 
which  involve  or  have  for  their  object  a  viola- 
tion of  the  law  are  illegal.  It  is  immaterial,  as 
far  as  the  effect  of  the  illegality  is  concerned, 
whether  the  object  of  the  agreement  is  forbid- 
den by  the  common  law  or  by  statute,  or,  gen- 
erally speaking,  whether  the  thing  forbidden  is 
malum  in  se  or  malum  prohibitimi,"'  etc.  13  O. 
J.  4U,  {  341. 

"Agreements  the  object  or  tendency  of  which 
Is  to  constitute  a  fraud  or  breach  of  trust  or 
breach  of  duty  on  the  part  of  one  who  stands 
in  a  fiduciary  or  confidential  relation  are  illegal 
and  void,  as  constituting  or  tending  to  consti- 
tute a  fraud  on  third  persons.  WUle  it  is 
often  said  that  such  agreements  are  against 
public  policy,  because  it  is  the  policy  of  the 
law  to  secure  fidelity  in  the  discharge  of  their 
duties  by  all  persons  holding  such  positions  of 
trust  and  confidence,  yet  it  is  more  accurate  to 
say  that  such  agreements  tending  to  cause  un- 
faithful conduct  by  fiduciaries  are  illegal  be- 
cause they  are  in  effect  agreements  to  wrong  or 
to  defraud  persons  whose  interests  the  fiduci- 
aries have  in  charge." 

Bearing  In  mind  the  distinction  between 
the  county  In  Its  ordinary  coriwrate  capacity 
and  as  trnstee  for  the  benefit  of  the  pnblic 
schools,  and  the  fact  that  it  was  its  bounden 
duty  as  trustee,  with  power  to  sell,  to  ob- 
tain the  very  best  price  and  hold  Itself  free 
at  all  times  to  accept  any  ofFer  to  that  end, 
it  seems  to  me  that  the  option  by  which  the 
commissioners'  coort  tied  the  hands  of  the 
trustee  for  five  years,  thus  paralyzing  It 
during  that  period  in  the  exercise  of  its 
oonstitatlonal  light  and  duty,  should  be  held 
void  upon  the  ground  of  public  policy  as 
well.  In  determining  the  Question  of  public 
policy,  courts  look  to  the  tendency  of  the 
contract  to  harm  the  public  rather  than  to 
the  actual  results. 

"If  an  agreement  binds  the  parties  or  either 
of  them  to  do,  or  if  the  consideration  is  to  do, 
something  opposed  to  the  public  policy  of  the 
state  or  nation.  It  is  illegal  and  absolutely, 
void,  however  solemnly  made.  It  is  not  easy  to 
give  a  precise  definition  of  public  policy;  it 
is  perhaps  correct  to  say  that  public  policy  is 
that  principle  of  law  which  holds  that  no  per- 
son can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public  or  against  public 
good,  which  may  be  designated,  as  it  sometimes 
has  been,  the  policy  of  the  law  or  public  pol- 
icy in  relation  to  the  administration  of  the 
law.  Where  a  contract  belongs  to  this  class, 
it  will  be  declared  void,  although  in  the  par- 
ticular instance  no  injury  to  the  public  may 
have  resulted;  in  other  words,  its  validity  is 
determined  by  the  general  tendency  at  the  time 
it  is  made,  and,  if  this  is  opposed  to  the  in- 
terests of  the  public,  it  will  be  invalid,  even 
though  the  intent  of  the  parties  was  good,  and 
no  injury  to  the  pnblic  would  result  in  the  par- 


ticular case.  The  test  is  the  evil  tendency  of 
the  contract,  and  not  its  actoal  injury  to  the 
public  In  a  particular  instance."    IS  O.  J.  424, 

f  seo. 

It  Is  said  that  the  source  of  the  public 
policy  of  a  state  is  its  Constitutions,  laws, 
and  Judicial  decisions.  Id.  i  362.  Quoting 
the  text  further,  we  find: 

"If  by  well-settled  judicial  precedent  the  law 
has  determined  that  contracts  of  a  certain 
class  tend  to  the  injury  of  the  public  or  are 
inconsistent  with  sound  morality,  the  court 
should  follow  the  law  thus  declared  without  re- 
gard to  its  own  notions  of  the  tendency  of  the 
contract,  and,  even  in  the  absence  of  precedent, 
the  court  may  declare  a  contract  void  when 
contrary  te  the  established  prindples  of  the 
law.  Many  agreements,  therefore,  which  have 
already  been  discussed  as  void,  becanse  con- 
trary to  the  terms  of  the  statute^  are  also  void 
as  -being  contrary  to  the  poUcy  of  the  law  as 
expressed  in  those  statutes.  But  there  are 
many  things  which  the  law  does  not  expressly 
prohibit  or  penalize,  which  are  so  mischievous 
in  their  nature  and  tendency  that  on  grounds  of 
public  policy  they  are  not  permitted  to  be  the 
subject  of  an  enforceable  agreement" 

"Agreements  not  to  compete  with  another  in 
making  bids,  to  withdraw  a  bid  for  a  public 
quasi  public  contract,  to  share  in  the  result  of 
profits,  or  other  agreements  having  a  direct 
tendency  to  prevent  bidding  or  competition  are 
against  public  policy."    Id.  436,  {  371. 

I  think  the  contract  In  the  instant  case 
is  within  this  rule,  and  Its  vice  la  more  ap- 
parent when  it  is  shown  that  the  land  was 
conveyed  by  deed  for  76  caita  per  acre  at 
a  time  when  Its  actual  market  value  was  $2 
per  acre.  I  cannot,  therefore,  avoid  the  con- 
clusion that  the  trustee,  the  county,  through 
its  agent,  the  commissioners'  court,  has  ex- 
ceeded Its  powers  as  limited  and  defined  by 
the  Constltutton,  resulting  in  a  contract 
against  public  policy.  The  option  feature  of 
this  case  distinguishes  It  from  the  cases 
of  Tabor  v.  State,  38  Tex.  Civ.  App.  236,  85 
S.  W.  836,  and  Taber  v.  Dallas  County,  101 
Tex.  241,  106  8.  W.  332,  relied  upon  in  part 
by  the  majority  In  sustoinlng  their  holding. 
The  contract  "under  and  by  virtue  of  which" 
appellant  acquired  the  land  Is  evidenced  by 
the  several  orders  of  the  various  conunls- 
sioners'  courts,  the  option  contract  of  No- 
vember 8,  1897,  the  bond  for  title,  the  deed 
and  obligation  of  Ferrel  and  his  assignees, 
the  appellants,  and  by  reference  and  cross- 
reference  in  most  of  these  instruments  the 
option  feature  Is  incorporated,  and  in  my 
opinion  is  imquestlonably  made  the  Impelling 
consideration  and  inducement  from  time  to 
time,  leading  up  to  the  final  consummation 
of  the  transaction.  Every  step  taken  after 
the  commissioners'  court  granted  the  option, 
and  after  the  execution  of  the  formal  writ- 
ten option  contract  In  obedience  to  such  or- 
ders, harks  back  to  the  option,  and  the  at- 
tempt of  the  majority  to  divorce  the  bond 
for  title  and  the  final  conveyance  from  its 
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contaminating  influpuce  ignores  tlie  fact  ai>- 
Itarent  upon  the  face  of  the  record  that  the 
parties  regarded  the  option  as  the  very 
basis  of  all  their  subsequent  negotiations 
and  the  ground  of  their  respectlTe  rights 
and  obligations  as  well  as  the  Inducement 
for  further  and  final  aetion.  I  think  that 
the  divorcement  by. the  majority  of  the  op- 
tion from  the  subsequent  proceedings  also 
does  violence  to  the  universal  rule  tbat  all 
the  writings  relating  to  the  subject-matter 
of  a  contract  enter  into  and  are  parts  of  the 
whole,  and  together  must  be  looked  to  and 
construed  as  constituting  the  entire  agree- 
ment between  the  parties.  I  cannot  agree 
that  this  is  a  severable  contract,  because 
there  is  only  one  common  Intent  and  pur- 
pose in  view,  viz.  the  ultimate  sale  of  the 
land.  To  this  end  there  is  only  one  cove- 
nant on  either  side.  The  county  covenants 
to  sell  the  entire  tract  of  land  upon  pay- 
ment according  to  the  requirements  of  the 
contract  at  the  election  of  the  purchaser  if 
exercised  within  five  years.  If  this  cove- 
nant is  valid,  the  purchaser  by  tendering 
performance  within  the  time,  might  have 
demanded  a  conveyance.  On  the  other  side, 
the  purchaser's  covenant  is  to  pay  accord- 
ing to  the  agreed  terms.  In  4  Page  <m  the 
Law  of  Contracts,  |  2083,  the  author,  in  dis- 
cussing entire  and  severable  contracts,  says: 

"If  a  contract  contains  two  or  more  cove- 
nants on  either  aide,  the  question  arises  as  to 
whether  it  is  entire  or  severable.  An  entire 
contract  is  one  the  covenants  of  which  haye 
not  been  separated  by  the  parties,  and  which 
accordingly  cannot  be  separated  by  the  court. 
It  is  also  said  to  be  a  contract  in  which  the 
parties  intend  that  each  covenant  shall  be  con- 
nected with  and  relate  to  every  other  cove- 
nant. It  is  also  said  that  an  entire  contract 
is  one  in  which  there  is  an  entire  consideration 
on  each  side.  •  •  •  Such  a  contract  is 
sometimes  called  an  indivisible  contract.  If  a 
contract  which  contains  two  or  more  covenants 
on  one  side  is  regarded  by  the  parties  as  really 
consisting  of  two  or  more  separate  contracts, 
the  contract  is  said  to  be  severable.  It  is 
said  that,  if  the  consideration  is  single  the 
contract  is  indivisible  and  entire.  This  last 
statement,  however,  is  rather  a  test  for  as- 
certaining the  true  intention  of  the  parties 
than  a  test  for  determining  the  legal  effect  of 
the  contract  when  the  intention  is  ascertained." 

The  subsequent  execution  "of  the  contract 
of  sale  and  the  final  conveyance  on  the  one 
side,  and  the  agreement  to  pay  and  the  final 
payment  on  the  other,  are  but  the  consum- 
mation of  the  original  void  covenant.  The 
promise  to  convey,  upon  the  one  part,  and 
the  promise  to  pay,  upon  the  other,  are  the 
considerations  moving  from  the  respective 
parties  for  their  mutual  promises.  Neither 
consideration  is  divisible.  The  contract  to 
convey  and  the  deed  are  not  new  contracts, 
but  were  executed  to  carry  out  the  original 
Illegal  intents  as  expressed  in  the  option. 


But,  If  it  Bboald  be  admitted  that  they  are 
difTerent  contracts,  the  rule  is  that — 

"Where  a  contract  grows  immediately  out 
of  and  is  connected  with  a  prior  illegal  contract 
the  illegality  of  such  prior  contract  wiU  enter 
into  the  new  contract  and  render  it  illegal. 
And  the  rule  has  been  particularly  laid  down 
that  if  the  connection  between  the  original  il- 
legal contract  and  the  new  contract  can  be 
traced,  and  that  if  the  latter  is  connected  with 
and  grows  out  of  the  former,  no  matter  how 
many  times  and  in  how  many  different  forms  it 
may  be  renewed,  it  cannot  form  the  basis  of  a 
recovery.  So  every  new  agreement  in  further- 
ance of  or  for  the  purpose  of  carrying  into  ef- 
fect any  of  the  unexecuted  provisions  of  the 
previous  illegal  agreement  is  likewise  illegal 
and  void,  as  is  a  contract  the  performance  of 
which  depends  on  performance  of  a  prior  in- 
vaUd  contract"    13  C.  J.  509,  {  460. 

To  the  same  ^ect  is  6  R.  G.  L.  820,  f  260: 

"If  a  contract  grows  inunediately  out  of  or  is 
connected  with  an  illegal  or  immoral  act  or 
contract,  a  court  cannot  lend  its  aid  to  enforce 
it,  though  it  is  in  effect  a  new  contract.  If  the 
connection  between  an  original  illegal  trans- 
action and  a  new  promise  can  be  traced,  if  the 
latter  is  connected  with  and  grows  out  of  the 
former,  no  matter  how  many  times  and  in  how 
many  different  forms  it  may  be  renewed,  it 
cannot  form  a  basis  of  a  recovery.  Repeating 
a  void  promise  cannot  give  it  validity.  •  •  * 
These  are  absolutely  void  because  they  have  no 
legal  sanction  and  establish  no  legitimate  bond 
or  relation  between  the  parties." 

Appellant  paid  the  same  price  they  had 
agreed  to  pay  in  the  option  contract.  But 
8upi)08e  that  the  option  is  <m«  consideration 
for  appellant's  agreement  to  pay  and  that 
the  contract  of  sale  is  another,  a  new  cod- 
sideratiCMi;  still  the  consideration  moving 
from  appellants  cannot  be  divided  or  appoiv 
tloned,  and,  If  this  cannot  be  done,  the  c<pi- 
tract  is,  entire,  and  not  severable.  In  the 
case  of  Edwards  County  v.  Jennings,  89  Tex. 
618,  86  S.  W.  1058,  the  county  entered  into 
a  contract  with  appellee  whereby  he  was 
to  construct  certain  waterworks,  agreeing 
as  the  consideration  to  pay  him  13,500  and 
grant  him  an  exclusive  right  of  way  to  lay 
pipes  through  the  town  of  Rock  Springs.  In 
the  course  of  the  opinion  the  court  said: 

"We  are  of  the  opinion  that  the  agreement 
of  the  county  to  grant  Jennings  'an  exclusive 
right  of  way  to  lay  pipe  for  supplying  the  town 
of  Rock  Springs,  Edwards  county,  »  »  • 
with  water,'  tends  to  create  a  monopoly,  is 
violative  of  the  Constitution,  illegal,  and  void. 
As  stated  above,  the  consideration  for  the  ob- 
ligations imposed  upon  Jennings  by  said  con- 
tract consisted  of  the  obligation  of  the  county 
(1)  to  pay  $3,500  and  (2)  to  perform  this  un- 
lawful agreement.  We  cannot  say  which  of 
these  considerations  most  affected  the  mind  of 
Jennings,  and  induced  his  promise;  nor  are 
there  any  means  of  ascertaining  how  much  of 
his  obligation  was  based  upon  the  illegal  con- 
sideration. The  rule  is  well  settled,  upon  prin- 
ciple and  authority,  that  a  promise  made  upon 
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BCTeral  conriderattens,  one  of  which  ia  nn- 
lawfnl,  no  matter  whether  the  illegality  be  at 
common  law  or  by  statute,  is  void." 

See  McNeese  v.  Carver,  40  Tex.  Olv.  App, 
129,  89  S.  W.  430;  Sabine  Tram  Co.  v.  Ban- 
croft, 16  Tex.  Civ.  App.  170,  40  S.  W.  837. 

If  any  part  of  a  single  consideration  for  one 
or  more  promise;  is  illegal,  or  if  tbere  are 
several  considerations  for  one  promise,  some 
of  which  are  legal  and  others  illegal,  tbe 
promise  is  wholly  void,  as  it  Is  impossible  to 
say  which  part  or  which  one  of  the  consid- 
erations Induced  the  promise.  If  A.  sells 
property  to  B.  with  an  option  of  purchase, 
it  Is  an  entire  contract,  whether  the  agree- 
ment is  evidence  by  one  or  several  instru- 
ments. Miller  v.  Tturria,  69  Tex.  549.  7  S. 
W.  206;  HaU  v.  Jennings,  104  S.  W.  489; 
Boatright  v.  Pedi,  S3  Tex.  68.  We  must 
therefore  consider  together  the  order  of  No- 
vember' 8,  1897,  entered  in  the  minute  boolj 
of  the  commissioners'  court,  volume  2,  p.  153, 
granting  Ferrel,  for  a  term  of  five  years,  an 
exclusive  option  to  purchase  the  land  for 
75  cents  per  acre,  "provided  that  said  Ferrel 
fully  compUes  with  tbe  terms  and  condi- 
tions of  bis  said  lease  *  •  *  during  the 
grant  of  option  of  sale."  On  tbe  same  day 
judge  Marrs,  in  compliance  with  that  order, 
and  expressly  referring  to  It  in  the  instru- 
ment, executed  and  delivered  the  written  op- 
tion contract  reciting  In  part  that  the  gran- 
tors— 

"do  by  these  presents  sell  this  option  to  the  said 
R.  S.  Ferrel,  the  same  being  upon  the  follow- 
ing terms  and  conditions,  to  wit:  For  and  in 
consideration  of  the  sum  of  one  dollar  cash  in 
hand,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  the  further  coneideration  of  the  sum 
of  seventy-five  cents  per  acre,"  etc. 

This  instrument  provides  that  tbe  option 
shall  be  void  upon  tjie  failure  of  Ferrel  to 
exercise  It  within  the  time  limit  Thereaft- 
er, on  July  1,  1898,  the  court  ordered  Judge 
Marrs  to  deliver  a  bond  for  title  to  Ferrel, 
tbe  order  redtlng: 

"Under  and  by  virtne  of  an  option  of  pur- 
chase said  Ferrel  has  with  Potter  county,  Tex- 
as, under  order  of  this  court,  said  order  being 
on  record  on  page  163,  Boole  2." 

On  July  25,  1886,  Judge  Marrs  executed 
and  delivered  to  Ferrel  a  bond  for  title  or 
contract  of  sale  set  out  in  full  in  the  majority 
opinion,  and  this  instrument  incorporates 
tbe  order  made  by  the  commissioners'  court 
and  entered  on  the  minutes  thereof  in  volume 
2,  p.  153,  which  granted  the  option.  I  am  not 
convinced  that  the  Supreme  Court's  action 
in  refusing  a  writ  of  error  In  the  first  Tabor 
Case,  supra,  and  their  decision  in  tbe  sec- 
ond case,  may  be  taken  as  a  holding  that 
tbe  contract  therein  discussed  was  not  an 
option  by  admitting  that  such  is  the  holding 
in  tbose  cases;  nevertheless,  since  it  is  re- 
cited in  ttie  contract  here  being  considered 


tliat  It  is  executed  "under  and  by  virtue  of" 
the  option  agreement,  the  conclusion  is  in- 
evitable that  it  Is  void  If  the  option  is  void. 
"By  virtue  of"  means  by  or  through  authority 
of.  "Under"  has  the  same  signification  and 
is  also  defined  "in  subordination  to"  and  "in 
conformity  with."  Bassett  v.  Mills,  89  Tex. 
162,  84  S.  W.  93.  The  bond  for  title  was  exe- 
cuted because  the  optionee  had  exercised  an 
illegal  and  void  power  of  election  claimed  by 
blm  under  the  option.  In  its  absence  be 
could  not  have  demanded  that  tbe  land  be 
sold  to  blm  at  75  cents  per  acre  on  20  years' 
time.  Suivoee  he  had  sued  tbe  county  to 
enforce  specific  performance  of  the  option 
contract;  I  think  the  county  could  have  suc- 
cessfully defended  npon  tbe  grounds  that 
tjie  commissioners'  court  had  exceeded  its 
powers  under  tbe  G<«i8tltutIon,  and  bad 
made  a  contract  void  as  against  pnbUc  policy. 
If  this  be  true,  under  the  authorities  above 
quoted,  the  transaction  cannot  be  purged  of 
Its  Illegality  nor  vitalized  by  doing  volun- 
tarily, under  and  by  virtue  of  tbe  void  op- 
tion, a  thing  which  as  a  matter  of  law  it 
could  not  be  forced  to  do.  Entering  Into  the 
CMitract  of  sale  Is  not  a  ratification,  even  if 
this  contract  would  be  ratified,  and  I  insist 
tbat  it  cann«t  As  said  in  6  R.  0.  h.  820, 
I  218,  in  discussing  tbe  «iforceability  of 
promises  growing  out  of  Illegal  contracts: 

"These  are  absolutely  void  because  they  have 
no  legal  sanction  and  establish  no  legitimate 
bond  or  relation  between  tbe  parties.  When 
the  contract  is  In  substance  or  in  essential 
form  illegal,  neither  party  can  ratify  it,  be- 
cause the  wrong  done  is  against  the  state. 
Tbe  state  only  can  forgive  it.  To  permit  the 
subsequent  ratification  of  such  contract  or  to 
consider  it  the  sufficient  and  legal  basis  of  a 
subsequent  promise  would  be  a  manifest  in- 
consistency. It  would  be  to  annul  the  rule 
and  enable  the  parties  by  an  easy  expedient 
to  evade  laws  based  upon  considerations  of 
public  policy." 

As  insisted  by  appellee,  If  the  ground  of  the 
option  Is  void,  then  the  right  of  election  is 
void,  and  tbe  exercise  of  tbe  right  of  elec- 
tion, together  with  tbe  execution  of  tbe  bond 
in  compliance  therewitb,  can  neither  create 
a  new  contract  nor  give  rise  to  legal  rights 
under  it.  Suppose  tbe  optionee  had  waited 
until  tbe  last  day  of  his  five-year  term  and 
when  the  land  bad  enhanced  materially  In 
value  before  electing  to  purchase;  could  it 
be  contended  tbat  compliance  then  wa's  not 
against  public  policy?  If  a  void  option  for 
five  years  can  be  validated  by  an  election 
Just  iwfore  the  expiration  of  the  period,  then 
one  for  twenty  years  would  be  equafly  valid. 
If  it  is  unlawful  to  make  an  executory  con- 
tract, it  is  unlawful  to  carry  it  out. 

Notwithstanding  tbe  persuasive  opinion  of 
tbe  majority,  which  seems  to  be  supported 
at  least  in  part  by  authority,  which  this  writ- 
er respects,  I  am  strongly  inclined  to  tbe 
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opinion  tliat  as  to  Terrel  the  bond  for  title 
.  or  contract  of  sale,  as  it  Is  variously  called 
In  the  briefs,  imposes  no  actionable  obliga- 
tion upon  him  in  the  event  he  should  refuse 
to  Gomidy  with  its  terms.  That  instrument 
ccmtains  this  provision : 

"And  it  is  specially  provided  that,  should  the 
party  of  the  second  part  or  his  le^al  heirs  or 
assigns  fail  or  refuse  for  six^  (60)  days  after 
any  one  semiannual  interest  payment  becomes 
due  to  pay  the  same,  then  this  obUgation  be- 
comes mill  and  void  and  of  no  binding  force  and 
effect'on  either  party  hereto." 

This  paragraph  of  the  Instrument  further 
provides  for  the  forfeiture  of  all  Improve- 
ments to  the  county,  binds  Ferrel  to  quit 
and  surrender  the  premises,  and  authorizes 
the  county  to  re-enter  and  take  possession 
thereof,  "and  to  hold  as  in  her  former  es- 
tate, and  thereupon  this  contract  of  sale  and 
everything  herein  contained  shall  cease  and 
be  null  and  vcrid,  and  all  claims  for  damages 
by  reason  of  such  entry  being  hereby  ex- 
pressly waived,  and  the  party  of  the  first 
part  shall  have  no  rights  hereunder  for  a 
specific  performance  hereof."  I  cannot  avoid 
the  conclusion  that  this  stipulation  is  self- 
ezecatlng.  By  merely  refusing  to  pay  any 
semiannual  installment  of  Interest,  then  Ip- 
so facto  the  obligation  becomes  null  and  void 
and  of  no  binding  force  or  effect  on  either 
party.  Unless  this,  term  is  abrogated  the 
contract  must  be  an  option.  For  the  courts 
to  IgntHre  It  Is  in  effect  making  a  contract  for 
the  parties  other  than  the  one  executed  and 
delivered  by  them.  James  on  Option  Con- 
tracts, {  106,  says: 

"An  agreement  of  sale  is  a  contract  by  which 
the  seller  agrees  to  sell  and  the  buyer  agrees  to 
purchase  the  property  in  a  thing  for  a  price  in 
money.  The  distinction,  therefore,  between  a 
sale  or  an  agreement  of  sale,  on  the  one  hand, 
and  an  option  contract,  on  the  other,  is  very 
apparent.  An  option  does  not  bind  the  op- 
tionee to  purchase  the  property;  an  agreement 
of  sale  does.  The  thing  directly  contracted  for 
in  an  agreement  of  sale  is  the  property.  In 
an  option  contract  it  is  the  right  of  election 
to  purchase  the  property.  It  may  be  laid  down 
as  an  established  rule  of  law  that,  nniesa  the 
contract  contains  language  which  may  rea- 
sonably be  constrned  as  an  agreement  on  the 
part  of  the  vendee  to  purchase  the  property, 
or  to  assume  some  obligation  thereiuder,  it 
will  be  held  to  be  an  option  contract,  and  not 
an  agreement  of  sale  and  purchase.  It  is  im- 
possible to  conceive  of  an  agreement  of  sale 
and  purchase  without  obligations  on  the  part 
of  the  vendee;  on  the  other  hand,  the  absence 
of  such  obligation  is  the  distinctive  charac- 
teristic of  an  option  contract  A  contract  of 
sale  creates  mutual  obligations  on  the  part 
of  the  seller  to  sell  and  on  the  part  of  the  pur- 
chaser to  buy,  while  an  option  gives  the  right 
to  purchase  within  a  limited  time  without  im- 
posing any  obligation  to  purchase." 

In  appellee's  brief  I  have  foimd  an  Illumi- 
nating discussion  of  a  number  of  cases  which 


In  my  opinion  announce  fiie  mie  apidicable 
to  this  particular  feature  of  the  controversy, 
but  which,  for  the  sake  of  brevity,  I  will  not 
imdertake  to  reproduce  here,  because  in  my 
opinion  the  c<»itract  of  sale  dearly  does  not 
bind  Ferrel  to  even  pay  the  interest  semi- 
annually. It  does  apedflcally  provide  how- 
ever, that  his  failure  or  refusal  to  do  so  puts 
an  end  to  every  conceivable  obligation  In 
it,  and  by  way  of  further  emphasis  of  Its 
finality,  with  great  detaU,  adjusts  the  rights 
of  the  parties  after  the  contract  is  at  an  end. 
It  is  my  opinion  further  that  the  rules  of 
acquiescence,  estoppel,  and  ratification  should 
not  be  applied  as  against  the  beneficiaries 
for  the  same  reason  that  the  rule  of  practi- 
cal construction  is  Inapplicable.  It  will  be 
remembered  that,  after  the  administration 
of  the  county's  affairs  passed  Into  the  hands 
of  Judge  Merrill  and  a  different  commission- 
ers' court,  it  was  so  apparent  to  them  that 
the  proposed  sale  of  the  land  was  such  a 
sacrifice  of  the  interest  of  the  beneficiaries 
that  the  matter  of  repudiating  the  whole 
transaction  was  referred  to  two  different 
firms  of  attorneys.  The  doctrines  of  ac- 
quiescence, ratlUcatlon,  and  estoppel  do  not 
and  should  not  apply  in  a  case  of  this  kind. 
Where  a  person  with  actual  knowledge  of 
all  the  facts  has  induced  another  to  believe 
that  he  acquiesced  in  or  ratifies  a  transac- 
tion, or  that  he  will  offer  no  dpposltion  there- 
to, and  the  other,  in  reliance  upon  such  be- 
lief, alters  his  position,  such  person  is  es- 
topped from  repudiating  the  transaction  to 
the  other's  prejudice,  and  may  be  held  to 
have  acquiesced  in  or  to  have  ratified  the 
act  of  his  agent  in  making  such  contract. 
Acquiescence  and  ratification  must  be  found- 
ed upon  Imowledge  and  assent  How  could 
the  beneficiaries  in  this  case  be  held  to  as- 
sent to  acts  which  they  were  powerless  to 
prevent?  This  Is  trust  property.  No  aflSr- 
mative  conduct  on  the  part  of  the  benefi- 
ciaries is  or  could  be  charged,  and  the  rale 
is  declared  "that  mere  silence  and  nonin- 
terference by  the  cestui  que  trust  before  his 
interest  has  come  Into  possession  do  not  bind 
him  as  acquiescing  In  a  breach  of  the  trust" 
It  Is  said  In  18  C.  J.  606,  i  452,  "A  contract 
malum  In  se  or  against  public  policy  cannot 
be  made  valid  by  ratification,"  and  (Id.  { 
463)  the  same  rule  obtains  as  to  estopp^, 
and  farther  (Id.  |  448) : 

"Where  a  person  seeking  relief  from  an  il- 
legal contract  was  not  sui  juris,  and  therefore 
did  not  have  legal  capacity  to  enter  into  the 
contract,  the  illegality  of  the  contract  will  not 
prevent  the  courts  from  granting  relief  to  him 
to  recover  property  parted  with  by  him  in  ex- 
ecution of  the  contract." 

Quoting  from  Ann.  Oas.  19140,  742,  note  t* 
Walker  v.  Mllllkai,  this  Is  declared  to  be  the 
law: 

"In  order  to  bind  a  eestni  que  trust  by  ac- 
quiescence in  a  breach  of  trust  by  the  trostee. 
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It  must  appear  that  the  cestui  que  trust  knew 
all  the  facts  and  was. apprised  of  bis  legal 
tights  and  was  under  no  disaUUtr  to  assert 
them.  Such  proof  mast  be  full  and  satisfac- 
tory. The  cestui  que  trust  must  be  shown  in 
such  case  to  hsTS  acted  freely,  liberally,  and 
adrlsedly,  with  the  intention  of  confirming  a 
transaction  which  he  knew  or  might  or  ought 
with  reasonable  and  proper  diligence  to  have 
known  to  be  impeachable.  His  acquiescence 
amounts  to  nothing  if  his  right  to  impeach  is 
concealed  from  him  or  if  a  free  disclosure  is 
not  made  to  him  of  every  circamstance  which 
it  is  material  for  him  to  know,  He  cannot  be 
held  to  bare  recognised  the  talidity  of  a  par- 
ticular investment  unless  th«  question  as  to 
such  validity  appears  to  have  coma  before  Um. 
The  trustee  setting  up  the  acquiescence  of  the 
cestui  que  trust  must  prove  such  acquiescence. 
The  trustee  must  also  see  to  It  that  all  ces- 
tois  que  trust  concur  in  ortter  to  protect  him 
from  a  breach  of  the  trust.  If  any  of  the 
benefidariee  are  not  sul  Juris,  they  will  not 
be  bound  by  acts  charged  against  them  as  acts 
of  acquiescence." 

The  utter  imposBlblllty  of  ratifying  an  Il- 
legal and  void  contract  or  of  either  party 
thereto  being  estopped  Is  so  convinciiiglT  set 
out  in  2  Page  on  the  Lew  of  Contracts,  H 
1038  and  1089,  and  the  text  is  snstained  by 
stich  wealth  of  dedsions,  that  I  deem  It  suf- 
fldent  to  refer  to  It  and  the  following  Texas 
cases  in  support  of  my  position:  Common- 
wealth Bonding  A  Casualty  Insurance  Co. 
V.  Curry,  188  d.  W.  1;  State  National  Bank 
V.  Fink,  24  S.  W.  939 ;  Hue  v.  Railway  Com- 
Itany,  74  Tex.  474,  8  S.  W.  R33,  15  Am.  St. 
Kep.  852. 

If  I  am  correct  In  my  opinion  that  the  op- 
tion contract  was  not  only  ultra  vires,  bnt 
was  also  violative  of  the  law  and  Constitu- 
tion, and  against  public  policy,  then  neither 
the  execution  of  the  contract  of  sale  "under 
and  by  virtue"  thereof  nor  the  receipt  of 
the  interest  and  purchase  money,  nor  the  exe- 
cution of  the  deed  by  the  trustee,  can  be  held 
to  be  a  ratification  or  work  an  estoppel 
'against  the  beneficiary.  All  of  these  acts 
are  merely  factors,  calling  into  action  the 
equitable  powers  of  the  courts,  and  to  be 
considered  in  adjusting  the  equities  of  the 
parties  relative  to  reinvesting  title  in  the 
county,  refunding  payments  less  reasonable 
rents,  etc.,  because,  as  declared  in  13  C.  3. 
497, 1  440: 

"The  ordinary  ndes  governing  individuals 
that  when  a  contract  against  public  policy  is 
executed  the  law  will  leave  the  parties  where 
it  finds  them  does  not  apply  where  the  public 
is  one  of  the  parties." 

The  principle  of  pari  delicto  does  not  pre- 
clude the  granting  of  relief  to  the  complain- 
ing party  in  cases  where  it  is  sought  to  have 
It  applied  against  trustees  and  other  fldu- 
dartes  and  where  the  public  welfare  is  In- 
volved. 2  Elliott,  Si  1103  and  1104.  GaUup 
T.  Liberty  County,  67  Tex.  Civ.  App.  175,  122 
S.  W.  291,  Is  not,  in  my  opinion,  authority 


upon  any  Issue  in  this  case.  Thoe  tha  com- 
missioners' court  merely  exceeded  its  pow- 
ers In  the  manner  adopted  by  It  In  selling, 
through  the  county  Judge  as  agent,  and  agree- 
ing to  pay  him  a  commission.  This  Is  char- 
acteristic of  several  of  the  cases  cited  In  the 
majority  opinion.  As  agent,  the  county  Judge 
made  a  contract,  unobjectionable  by  reason 
of  the  option  feature,  or  otherwise,  with  the 
purchasers,  which  In  Itsdf  could  not  be  chal- 
lenged upon  the  ground  of  public  policy  or 
the  violation  of  a  legal  inhibition.  The  trou- 
ble In  that  case  was  In  its  contract  with  the' 
county  Judge,  and  In  delegating  their  au- 
thority to  him  the  commissioners'  court  act- 
ed, as  stated  by  the  Court  of  Civil  Appeals, 
ultra  vires.  An  ultra  vires  contract  Is  not 
wholly  void.  Railway  v.  Gentry,  89  Tex.  625, 
8  S.  W.  102.  In  the  Instant  case  the  contract 
with  the  purchaser  himself  Is  not  only  ultra 
vires,  but  in  my  opinion  Is  wholly  void  up- 
on the  ground  above  stated.  The  distinction 
between  that  case  and  this  Is  clearly  defined 
In  the  language  of  Judge  Ndl  as  follows : 

"If  there  is  legal  authority  for  the  contract, 
though  it  be  illegal  because  of  some  irregular- 
ity or  informality  in  the  manner  or  time  of  its 
execution,  and  therefore  incapable  of  enforce- 
ment, it  may  be  ratified  by  an  acceptance  of 
the  benefits  of  the  contract  by  the  corporation; 
but,  if  there  be  no  legal  authority  for  the  con- 
tract, that  authority  cannot  be  created  through 
the  application  of  any  doctrine  or  prindple  of 
estoppel,  acquiescence,  or  ratification."  67 
Tex.  Civ.  App.  176, 122  S.  W.  296,  column  2. 

King  County  t.  Martin,  178  S.  W.  960,  dted 
with  others  by  the  majority,  was  a  suit  to 
set  aside  the  sale  of  the  county  sdiool  lands 
because  of  the  alleged  fraud  of  the  purchas- 
er. It  appears  that  the  county  received  full 
value  for  the  property,  and  the  court  said, 
uecause  the  commissioners  had  the  power 
to  make  the  sale  at  that  price,  and  because 
fraud  did  not  ipso  facto  invalidate  It,  the 
county  could  ratify  It.  In  the  instant  case 
the  granting  of  the  option  is  ipso  facto 
void,  or,  as  stated  by  Neil,  there  Is  no  legal 
authority  for  such  a  contract,  and  the  com- 
missioners' court  had  no  authority  to  make 
it  or  to  consummate  a  sale  growing  out  of 
It.  because  the  tendency  of  an  option  is  to 
result  in  a  sale  for  less  than  the  value  of 
the  lano  at  the  time  of  the  election  by  the 
optionee.  It  would  needlesdy  prolong  this 
opinion  to  review  all  the  cases  cited  to  sus- 
tain the  view  of  the  majority  upon  the  is- 
sues of  ratification  and  estt^pel,  but  a  care- 
ful review  of  them  convlnoes  me  that  in 
those  cases  where  the  doctrines  are  applied 
the  ratiocatlon  has  been  of  contracts  void- 
able as  contradistinguished  from  void  and  of 
acts  Informal  and  ultra  vires  rather  than 
contrary  to  statutory  provlsicm,  Constitution 
of  the  state  and  public  policy.  I  have  no 
quarrel  with  the  holding  in  CHty  of  Corpus 
Christi  v.  Central  Wharf  Co.,  8  T^.  OIt.  App. 
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94,  27  S.  W.  803,  or  In  Bond  v.  TerreU  Cot- 
ton &  Woolen,  etc.,  Co.,  82  Tex.  309,  18  S.  W. 
691,  and  that  line  of  cases,  to  the  effect  that 
parties  who  have  enjoyed  the  benefits  of 
ultra  vires  contracts  with  municipalities  are 
estopped  to  set  up  tjie  illegality  of  such  con- 
tracts In  suits  to  recover  the  amounts  due 
under  them.  But,  In  my  Judgment,  the  rule 
does  not  -work  conversely  to  this,  as  above 
shown.  All  of  these  cases  are  conclusive  au- 
thority in  controversies  between  individuals. 
,But,  tills  being  a  case  involving  trust  prop- 
erty. In  which  the  public,  as  beneficiary,  is 
primarily  interested,  I  cannot  assent  to  the 
application  of  the  rules  to  the  Issues  pre- 
sented. 
I  therefore  dissent 


KIMBALL-MATHEWS  CO.  v.  NAQEL. 
(No.  6623.) 

(Conrt  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  16,  1921.    Rehearing  Denied 
Dec.  14,  1921.) 

1.  Sales  «=>340— Manufacturer  of  goods  enti- 
tled to  full  contract  price. 

Where  an  order  was  given  for  folders  for 
use  in  incasing  photographs,  and  they  were  spe- 
cially manufactured  for  the  purchaser,  and  em- 
bossed with  his  trade-name  and  address,  and 
were  worthless  for  any  other  purpose,  and  could 
not  be  disposed  of,  the  seller,  on  cancellation 
of  the  contract  or  refusal  to  accept  by  the 
purchaser,  was  entitled  to  recover  the  full  com- 
pensatioiv  agreed  upon,  goods  to  be  held  sub- 
ject to  the  order  of  the  purchaser. 

2.  Evidence  €=s»44l(9)  —  Oral  agreement  held 
not  admissible. 

One  who  signed  an  order  for  folders  for 
incasing  photographs,  containmg  a  stipulation,, 
"all  items  in  this  order  are  to  be  made  spe- 
cial, and  it  is  hereby  agreed  that  orders  shall 
not  be  subject  to  countermand,"  cannot  prove 
that  seller's  agent  prior  to  the  execution  of 
the  agreement  represented  that  purchaser  could 
cancel  or  countermand  any  part  of  the  order 
on  45  to  60  days'  notice,  and  that  purchaser  did 
not  read  the  paper  because  he  believed  that 
it  was  in  accordance  with  such  representation, 
in  that  agent  said,  "Now  you  sign  here,"  pur- 
chaser being  guilty  of  inexcnsaUe  negligence, 
and  no  fraud  being  shown. 

3.  Depositions  ®=>44— Interrogatory  held  not 
objectionable  as  leading. 

An  interrogatory  propounded  in  taking  dep- 
osition, "State  whether  or  not  the  goods,  wares, 
and  merchandise  ordered  from  your  company 
by  F.  were  shipped  out  of  stocli,  or  was  it  nec- 
essary to  manufacture  the  same  specially;  and 
if  you  say  that  it  was  necessary  to  manufac- 
ture the  same  specially,  say  whether  or  not 
such  goods,  wares,  and  merchandise  could  have 
been  disposed  of  by  you  to  other  customers, 
and  if  you  answer  that  in  the  negative,  say  why 


these  particular  goods  could  not  have  been 
used  by  other  customers,"  was  not  open  to 
objection  as  a  whole  that  it  was  leading,  and 
court  erred  in  striking  it  all  out. 

4.  Depositions  «=»  1 07(3)— Objection  t»  admis- 
sion of  interrogatory  held  »n«  whioh  should  b« 
made  in  written  motion. 

An  objection  as  leading  to  an  interrogatory 
in  a  deposition,  "State  whether  or  not  the 
goods,  wares,  and  merchandise  ordered  from 
your  company  by  F.  were  shipped  out  of  stock, 
or  was  it  necessary  to  manufacture  the  same 
specially;  and  if  yon  say  that  it  was  necessary 
to  manufacture  the  same  specially,  say  whether 
or  not  such  goods,  wares,  and  merchandise 
could  have  been  disposed  of  by  you  to  other 
customers,  and  if  you  answer  that  in  the  nega- 
tive, say  why  these  particular  goods  could  not 
have  been  used  by  other  customers,"  went  to 
the  form  and  manner  of  taking  the  depositions, 
and  should  have  been  made  in  a  written  motion 
filed  and  presented  before  the  trial,  rather  than 
orally  upon  the  trial,  under  Rev.  St  art  3876. 

5.  Appeal  and  error  9=>728(3),  742(4)— As- 
signment of  error  to  exdusloa  of  testimony 
held  waived  where  not  setting  out  evidence. 

An  assignment  complaining  of  the  ezcln- 
sion  of  parts  of  depositions  of  witness  mnst 
be  regarded  as  waived  where  it  does  not  pur- 
port to  show  by  statement  or  otherwise  the 
nature  of  the  testimony  excluded  or  of  the  ob- 
jection thereto. 

6.  Depositions  «s9llo— Statenoat  In  deposi- 
tion as  to  Indebtedness  held  admissible  as 
against  objection  urged. 

An  answer  to  an  interrogatory  in  deposition 
that  defendant  was  indebted  to  plaintiff  "in  the 
sum  of  $3,081.66,  as  per  copy  of  ledger  ac- 
count showing  all  debits  and  credits,"  attached 
to  the  deposition,  was  not  open  to  general  ob- 
jection that  proper  predicate  had  not  been 
made,  where  the  witness  on  cross-examination 
stated  that  he  had  answered  each  and  every 
interrogatory  "upon  my  actual  knowledge  of 
the  facts  testified  to,  and  upon  the  records  of 
the  transaction,"  and  defendant  cannot  urge 
that  the  witness  did  not  show  what  part  of 
his  testimony  was  based  upon  the  personal 
knowledge  and  what  part  upon  record,  since 
the  burden  was  upon  him  to  ascertain  by 
cross-examination  what  portion  of  the  testi- 
mony was  inadmissible,  and  then  confine  his  ob- 
jection to  that  portion. 

7.  Evidence  <8=>27 1  (22),  314(1)— Answers  held 
not  open  to  objection  as  hearsay  or  self- 
serving. 

Testimony  in  detail  in  depositions  as  to 
manufacture,  accounting,  wrapping,  packing, 
and  shipping  of  goods  ordered  by  defendant 
was  improperly  excluded  upon  objection  made 
by  defendant  that  the  same  was  "hearsay  and 
self-serving,  where  witness  had  testified,  in 
answer  to  defendant's  cross-examination,  'an- 
swers made  by  me  are  based  upon  my  own 
knowledge  of  the  manufacture  of  the  goods  call- 
ed for  by  the  question.'  " 

Appeal  from  District  Court  Bexar  Coun- 
ty;  Robert  W.  B.  TerreU,  Judge. 
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Action  by  the  Klmball-Mathewft  Company 
against  F.  K  Nagel.  Judgment  for  defend- 
ant, and  plaintiff  appeals.,  Rerersed.  and  re- 
manded. 

Cocke  &  Russell,  of  San  Antonio,  for  ap- 
pellant 

Robert  G.  Harris,  of  San  Antonio,  for  ap- 
pellee. 

SMITH,  J.  F.  E.  Nagel,  operating  a 
photographic  studio  In  San  Antonio,  gave 
the  Klmball-MatbewB  Company  a  written 
order,  in  the  form  of  a  contract  executed  by 
both  parties,  for  certain  stationery  supplies, 
at  agreed  prices,  aggregating  $3,652.75,  to-be 
dellTered  from  time  to  time  f.  o.  b.  cars  at 
Columbua,  Ohio,  where  the  company  was 
engaged  In  the  business  of  manufacturing 
and  selling  photographic  supplies.  The  sup- 
plies in  question,  whldi  were  to  consist  of 
folders  for  use  In  incasing  pbottgiaphs,  were 
to  be  specially  manufacturea  for  Nagel, 
and  embossed  with  the  latter's  trade-name 
and  address.  The  contract  contained  a  stip- 
ulation that — 

"All  items  In  this  order  are  to  be  made  spe> 
cial,  and  it  is  hereby  agreed  that  orders  shall 
not  be  subject  to  countermand." 

The  order  was  given  on  May  8,  1918,  and 
in  supplemental  agreements  it  was  provided 
that  shipment  of  parts  of  the  order  would  be 
made  from  time  to  time,  and  finally  com- 
pleted by  January  1,  1919. 

On  .October  7,  1918,  Nagel  wrote  the  com- 
pany, asking  that  the  shipment  of  certain 
items  in  the  order  be  deferred  until  March 
or  April,  1910,  and  advising  that,  if  the  com- 
pany could  not  "hold  shipment  that  long,  I 
wish  the  balance  of  order  canceled,"  giv- 
ing as  a  reason  that  the  military  camps  in 
and  arounll  San  Antonio  were  all  under 
quarantine,  and  "business  is  absolutely  down 
to  nothing."  The  company  received  this  ad- 
vice on  October  10,  and  promptly  advised  ap- 
pellee that  It  could  not  cancel  the  order  as 
requested,  for  the  reason  that  the  manufac- 
ture and  printing  of  the  goods  had  been  com- 
pleted. 


this  Judgment  the  comi>any.  brings  this  ap- 
peal. 

The  trial  court  denied  recovery  to  appel- 
lant for  that  portion  of  the  goods  not  actn- 
allj'  received  and  accepted  by  appellee,  upon 
the  stated  ground  that  appellant  sued  only 
for  the  contract  price  of  all  the  goods  order- 
ed, whereas  its  remedy  as  to  the  goods  not 
received  and  accepted  by  appellee  was  a  suit 
for  damages  for  breach  of  contract,  to  be 
measured  by  the  market  value  of  such  goods 
In  the  condition  they  wore  in  when  the  order 
therefor  was  canceled,  and  that,  as  there 
was  no  evidence  establishing  such  measure, 
appellant's  suit  must  fall. 

[1]  As  has  been  shown,  the  goods  involved 
were  of  such  nature  as  to  require  that  they 
be  made  q>ecially  for  appellee.  The  contract 
between  the  parties  so  provided,  and  because 
of  such  condition  it  was  expressly  stipulated 
that  the  order  was  not  subject  to  counter- 
mand by  appellee.  About  the  time  the  man- 
ufacture of  the  goods  was  completed,  appel- 
lee ntade  a  request  that  the  order  for  the 
undelivered  portion  of  the  goods  be  canceled 
in  event  appellant  could  not  withhold  de- 
livery until  a  period  later  than  that  stipu- 
lated In  the  agreement  The  goods  having 
been  made  specially  for  appellee,  and  em- 
bossed wltli  appellee's  trade-name  and  ad- 
dress on  eadi  article,  it  is  undisputed  that 
they  were  worthless  for  any  other  purpose, 
and  could  mot  be  disposed  of  by  appellant  to 
any  other  purchaser.  Appellant  having  com- 
plied with  Its  contract,  it  was  entitled  to  the 
full  compensation  agreed  upon  therein.  Ap- 
pellee having  refused  to  accept  the  goods,  it 
is  plain  that  appellant^s  legal  remedy,  and 
the  only  remedy  aftording  it  the  full  pro- 
tection it  was  entitled  to,  was  to  hold  the 
goods  subject  to  the  order  of  appellee,  and 
sue  the  latter  for  the  contract  price  thereof. 
Bruck  Bros.  v.  Lipman,  Spier  &  Habu,  228 
S.  W.  303,  and  authorities  there  cited. 

[2]  In  his  answer  in  the  trial  court  a]M>M- 
lee  alleged  that,  prior  to  the  execution  of 
the  contract  by  the  parties,  appellant's  trav- 
eling salesman,  one  Howard,  represented  to 
appellee  that  the  latter  could  cancel  or 
countermand  any  part  of  the  order  if  notice 


This  suit  was  brought  by   the  company ;  thereof  should  be  given  appellant  from  45  to 


against  Nagel  for  $3,031.56,  being  the  agreed 
price  fixed  in  the  contract,  less  $546.40  paid 
thereon  by  app^lee.  On  the  day  of  the  trial 
Nagel  tendered  into  the  registry  of  the  court 
the  sum  of  $1,270.11,  admitting  that  such 
amount  was  due  the  company  upon  goods 
received  and  accepted  by  him.  Upon  a  trial 
before  the  court  without  a  Jury,  the  com- 
pany introduced  its  testimony,  at  the  close 
of  which,  and  without  himself  ottering  any 
testimony,  Nagel  moved  for  Judgment  and 


60  days  before  shipping  date  but  that,  as 
api>ellee  afterwards  discovered,  the  written 
order  or  contract  did  not  contain  such  stlp^ 
ulation,  bnt  on  the  contrary,  embraced  an 
express  stipulation  that  the  order  was  not 
Bubjiect  to  coimtermand  by  appellee,  and  ap- 
pellee souj^t  to  avoid  the  latter  and  enforce 
the  former  stipulation  by  these  further  al- 
legations: 

"And  said  Howard  did  not  call  defendant's 
attention  at  any  time  before,  at,  or  after  said 


in  accordance  with  the  motion  the  court  en- ;  defendant's  signature  was  affixed  to  said  paper 
tered  Judgment  In  favor  of  the  company  for  that  the  printed  provision  against  countermand, 
$1,270.11,  the  amount  tendered  by  Nagel, '  hereinbefore  referred  to,  was  therein  contained, 
with  interest  from  January  1,  1919.     From  I  and  defendant  did  not  read  said  contract  to  see 
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that  the  agreement  with  reference  to  cancel- 
lation and  countermand  was  therein  written,  de- 
fendant belieying  that  said  Howard  had  writ- 
ten such  a^eement  therein  when  said  Howard, 
without  8a;ing  more  than  sabstaiitially  this, 
'Now  you  sign  here,'  handed  to  defenduit  said 
paper  for  his  signature.  On  the  contrary,  de- 
fendant, having  fall  faith  in  the  said  Howard, 
relied  upon  the  act  of  said  Howard  in  hand- 
ing him  the  paper  for  his  signature  as  a  state- 
ment in  effect  that  he  (said  Howard)  had  writ- 
ten such  agreement  upon  the  paper  in  ques- 
tion, and  that  such  paper  contained  all  the 
writing  relating  to  the  agreement  for  cancella- 
tion and  countermand;  that,  but  for  defendant's 
said  faitl^  in  the  said  Howard,  and  in  his  act 
of  handing  the  said  paper  for  defendant's  sig- 
nature, that  the  same  contained  such  agree- 
ment, defendant  would  have  read  the  same; 
but  defendant  was,  by  such  language,  acts,  and 
conduct  upon  the  part  of  said  Howard,  misled 
and  deceived,  to  defendant's  injury." 

Appellant  interposed  special  ezceptlmis  to 
these  allegations,  upon  the  familiar  grounds 
that  by  them  appellee  sought  to  vary  the 
express  terms  of  a  written  Ccmtract  by  an- 
terior parol  agreements ;  that  the  allegations 
were  not  sufficient  to  charge  appellant  with 
fraud,  and  simply  showed  inexcusable  nefs- 
Ugence  on  the  part  of  appellee  hi  falling  to 
read  the  contract  before  executing  it  We 
think  these  exceptions  were  well  taken,  and 
accordingly  sustain  appellant's  second  to 
fifth  assignments  of  error,  Inclusive.  Belch- 
er v.  Mulhall,  57  Tex.  17 ;  Barnes  v.  Early- 
Foster  Co.,  228  8.  W.  248;  Gale  C!o.  ▼. 
Plnkelsteln,  59  S.  W.  571;  Murray  Co.  v. 
Putman,  61  Tex.  Civ.  App.  517,  130  S.  W. 
631. 

[3-5]  In  taking  the  depositions  of  one 
Lodge,  its  secretary  and  general  manager, 
appellant  propounded  the  following  Interrog- 
atory to  said  witness: 

"State  whether  or  not  the  goods,  wares,  and 
merchandise  ordered  from  your  company  by  F. 
E.  Nagel  were  shipped  out  of  stock,  or  was  it 
necessary  to  manufacture  the  same  special- 
ly; and  if  you  say  that  it  was  necessary  to 
manufacture  the  same  specially,  say  whether 
or  not  such  goods,  wares,  and  merchandise  could 
have  been  disposed  of  by  you  to  other  cus- 
tomers, and,  if  you  answer  that  in  the  negative, 
say  why  these  particular  goods  could  not  have 
been  used  by  other  customers." 

Upon  the  trial,  when  ai^llant  offered  this 
interrogatory  and  the  answer  of  the  witness 
thereto,  appellee  objected,  upon  the  ground 
that  the  question  was  leading,  In  that  it  sug- 
gested to  the  witness  the  desire  of  appellant 
for  a  "negative"  answer.  The  court  sustain- 
ed this  objection,  whereas,  in  our  opinion, 
it  should  have  been  overruled.  This  Inter- 
rogatory first  required  the  witness  to  say 
whether  the  goods  were  taken  out  of  stock, 
or  were  specially  manufactured  for  app^- 
lee's  use.  This  was  the  basic  question  In  the 
Interrogatory,  and  permitted  neither  an  af- 
firmative nor  negative  answer,  and  was  Ih  no 


sense  leading.  The  witness  answered  this 
question  by  saying  the  goods  were  manufac- 
tured specially,  and  embossed  with  appel- 
lee's trade-name  and  address.  This  question 
and  answer  were  clearly  admissible.  The 
objection  went  to  the  whole  Interrogatory, 
which  embraced  two  distinct  questions,  and, 
even  If  the  second  question  was  subject  to 
the  objection,  which  Is  doubtful,  the  entire 
Interrogatory  and  answer  should  not  have 
been  stricken  out  on  that  account,  as  was 
done.  Moreover,  the  objection  made  went  to 
the  form  and  manner  of  taking  the  deposi- 
tions, and  should  have  been  made  in  a  writ- 
ten motion  filed  and  presented  before  the 
trial,  rather  than  orally  upon  the  trial,  as 
was  done.  Article  3676,  B,  S.;  Hugo  v. 
HIrsch,  63  S.  W.  163 ;  Ohio  Co.  v.  Black,  149 
S.  W.  735.  For  these  reasons  the  sixth  as- 
signment of  error  Is  sustained.  The  seventh 
assignment,  complaining  of  the  exclusion  of 
certain  partHof  the  depoaltion.i  of  the  same 
witness,  must  be  regarded  as  waived,  since 
it  does  not  even  purport  to  show,  by  state- 
ment or  otherwise,  the  nature  of  the  testi- 
mony excluded,  or  of  the  objections  thereto. 
For  a  sllmUar  reason  the  eighth  asslgnmait 
of  error  cannot  be  considered. 

[6]  By  Its  ninth  assignment  of  error  ai^el- 
lant  complains  of  the  exclusion  of  the  testi- 
mony of  Its  treasure.  In  answer  to  a  writ- 
ten interrogatory,  to  the  effect  that  appellee 
was  Indebted  to  appellant  "In  the  sum  of 
$3,031.56,  as  per  copy  of  ledger  account, 
showing  all  debits  and  credits,"  attached  to 
the  depositions  of  the  witness.  Both  the  an- 
swer and  exhibit  were  excluded  upon  the 
objections  that — 

The  "proper  predicate  under  shopbook  rules 
had  not  been  laid;  that  the  books  were  kept  as 
original  books  from  day  to  day,  whether  they 
were  made  from  memory,  whether  4hey  are  the 
original  entries  by  the  person  who  had  charge 
of  the  transaction  in  person,  and  that  they 
most  be  proved  np  In  the  regular  way." 

These  objections  are  rather  graeral  and 
vague,  so  much  so.  In  fact,  as  perhaps  to  be 
unavailable  for  the  purposes  offered.  In 
view  of  another  trial,  however,  we  will  sug- 
gest that  the  general  answer  of  the  witness 
as  to  the  amount  of  the  debt  Is  not  subject 
to  the  objections  made,  since  on  cross-ex- 
amination the  witness  stated  that  be  had  an- 
swered each  and  every  interrogafory  "upon 
my  actual  knowledge  of  the  facts  testified  to 
and  upon  the  records  of  the  transaction." 
Appellee  urges  that,  because  the  witness  did 
not  show  what  part  of  his  testimony  was 
based  upon  personal  knowledge  and  what 
part  upon  records,  the  whole  of  his  answer 
should  have  been  excluded.  But  this  is  not 
the  rule,  ^e  burden  was  upon  appellee  to 
ascertain  by  cross-examination  what  portion 
of  the  testimony  was  inadmissible,  f^nd  con- 
fine his  objection  to  that  portion.    The  bill 
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of  exception  diowlng  tbls  transaction  does 
not  set  out  enough  of  the  testimony  of  this 
witness  to  show  that  the  statement  attadied 
to  his  depoeltlona  was  admissible  for  the 
purpose  of  proving  the  account 

[7]  The  witness  Kroettinger,  appellant's 
superintendent,  testified  in  detail  in  bis  de- 
positions as  to  the  manufacture,  counting, 
wrapping,  packing,  and  shilling  of  the  goods 
ordered  by  appellee.  Tliia  testimony  was 
excluded  upon  objection  made  by  appellee 
that  the  same  was  "hearsay  and  self-serv- 
Ing,  because  witness  had  testified.  In  answer 
to  defendant's  crofls-examination,  'Answers 
made  by  me  are  based  upon  my  own  knowl- 
edge of  the  manufacture  of  the  goods  called 
for  by  the  question.' "  This  testimony  was  in 
no  sense  subject  to  the  objection  made,  and 
should  have  been  admitted.  The  tenth  as- 
signment of  error  la  sustained. 

The  remaining  asslgnmmts  of  error  relate 
to  matters  that  wlU  not  probably  arise  upon 
another  trial,  and  need  not  be  discussed 
here.  The  judgment  must  be  reversed,  and 
the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


SMITH-CALHOUN    RUBBER    CO.    v.    M*. 
GHEE  RUBBER  CO.  at  al.    (N».  866Z) 

(Conrt   of   Civil   Appeals   of   Texas.     Dallas. 

Nov.  6,  1021.     Rehearing  Denied 

Dec.  10,  1921.) 

i.  Raoelveq  «=>  1 9>— Petition  held  to  show  M- 
easalty  for  appointment  of  receiver. 
Petition  alleging  tliat  partners,  while  in- 
debted to  plaintiff,  had  attempted  to  sell  their 
business,  induding  the  stock,  and  fixtures,  to 
defendant  corporation  organized  with  name  sim- 
ilar to  that  under  which  the  partners  had  en- 
gaged in  business  to  do  a  similar  business  at 
the  same  place,  that  requirements  of  the  Bulk 
Sales  Law  (Rev.  St.  art  3971)  were  not  com- 
plied with  in  the  transfer  of  the  stock  and  fix- 
tures, that  by  reason  of  sudi  transfer  of  stock 
and  fixtures  the  partners  were  without  proper- 
ty to  satisfy  plaintifTs  debt,  that  such  proper- 
ty was  being  dissipated,  and  that  the  appoint- 
ment of  the  receiver  for  the  corporation  was 
necessary  to  snbject  the  property  to  the  pay- 
ment of  plaintiff's  claim,  held  sufficient  to  show 
necessity  for  appointment  of  a  receiver  for  the 
corporation. 

2.  Fraadslent    eoRveyanoes    «=»47— Partners' 
sale  of  business  to  oorporctlon  wltb  name 
similar  to  copartnership  without  complianoe 
wtth  Balk  Sales  A«t  void  as  to  creditors. 
Transfer  by  partners  of  tlieir  stock  and  fix- 
tures  to  a   corporation   organized   with    same 
name  as  that  under  which  the  partners   bad 
been  engaged  in  business  to  do  a  similar  busi- 
ness at  the  same  place  without  compliance  with 
tbe  requirements  of  the  Bulk  Sales  Law  (Rev. 
St.  art.  3971)  Jield  void  as  to  partners'  cred- 
itor. 
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a.  Frandnlent  oenvoyanees  «=»I72(I)— Sale 
made  wlthaut  oompllanoo  with  Bulk  Sales 
Law,  making  sale  void,  voidable  merely  at  In- 
stance of  seller's  oredltor. 

A  sale  made  without  compliance  with  the 
Bulk  Soles  Law  (Rev.  St.  art.  3971),.  making 
such  sale  "void  as  against  creditors  of  the  sell- 
er," is  void  only  as  between  the  seller  and  a 
creditor  of  the  seller  seeking  to  enforce  pay- 
ment of  his  debt,  and,  if  the  creditors  acquiesce 
in  a  sale  and  transfer  made  without  compliance 
with  the  statute,  the  purchaser  cannot  invoke 
the  statute  to  defeat  any  relief  th^  seller  may 
seek  aginst  him  to  enforce  payment  of  the  pur- 
chase price;  tbe  sale  being  merely  voidable  at 
tbe  instance  of  the  creditors. 

4.  Frandnlent  oonveyanees  «=347--Bulk  Sales 
Law  itrlotly  construed. 

The  Bulk  Sales  Law  (Rev.  St.  art  8971), 
being  restricted  and  in  derogation  of  the  free 
alienation  of  property,  is  to  be  strictly  con- 
strued anS  will  not  be  extended  to  apply  to  a 
transaction  not  clearly  within  its  terms. 

5.  MoBOpolIss  «=>I7(2)— Sale  of  good  will  of 
business  in  certain  territory  and  agreement 
not  to  engage  In  business  therein  held  not  Il- 
legal. 

Contract  whereby  concern,  engaged  in  busi- 
ness in  Dallas,  sold  a  stock  of  goods  and  fix- 
tures with  the  concern's  good  will  in  Fort 
Worth  and  surrounding  territory  to  partner- 
ship organhKd  to  take  over  the  concern's  busi- 
ness in  such  territory,  and  whereby  such  con- 
cern agreed  not  to  pursue  the  same  business  in 
such  Fort  Worth  territory,  held  not  violative 
of  Rev.  St  art  7798,  subd.  1,  denouncing  as  un- 
lawful agreements  by  persons  engaged  In  buy- 
ing or  selling  merchandise  to  refuse  to  buy  such 
merchandise  from  or  sell  it  to  any  other  firms, 
corporations,  associations,  or  persons. 

6.  Monopolies  «=>I7(2)— Intention  of  parties 
controls  In  ascertaining  whether  oontraot  la 
violative  of  statute  prohibiting  agreement  In 
restraint  of  trade. 

In  determining  whether  a  contract  is  in  vio- 
lation of  Rev.  St  art  7798,  subd.  1,  prohibit- 
ing persons  engaged  in  buying  or  selling  any 
article  of  merchandise  from  agreeing  to  refuse 
to  buy  such  merchandise  from  or  sell  it  to  oth- 
er persons,  the  purpose  and  intention  of  the 
parties  must  govern. 

Appeal  from  District  C^urt,  Dallas  Coun- 
ty; W.  P.  Whitehurst,  Judge. 

Suit  by  the  McGhee  Rubber  Company  and 
others  against  the  Smith-Calhoun  Rubber 
Company.  F^om  order  overruling  motion  to 
vacate  the  appointment  of  a  receiver,  defend- 
ant appeals.    Affirmed. 

H.  L.  Stnart,  of  Oklahoma  City,  OkL,  L.  J. 
Wardlaw,  of  Fort  Worth,  and  W.  H.  Lips- 
comb, of  San  Antonio,  for  appellant 

Elugene  De  Bogory,  of  Dallas,  for  appellees. 

HAMIl/rON,  J.  This  is  an  appeal  from  an 
interlocntory  order  of  tbe  trial  court  overrul- 
ing a  motion  to  vacate  the  ai>polntment  of  a 
receiver. 


^ssFor  other  ease*  ■••  same  toplo  and  KBY-NVM BER  In  all  Kex-Numbered  DIsests  and  ladexw 
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Suit  was  Instituted  by  appellees  upon  a. 
petition  alleging  ttie  sale  by  McGbee  Rubber 
Company,  a  corporation  domiciled  In  Dallas, 
of  a  stock  of  mercbandise  and  fixtures  locat- 
ed In  Fort  Worth  to  Smith-Calhoun  Rubber 
Company,  a  partnership;  the  consideration 
being  the  execution  and  delivery  of  six  prom- 
issory notes,  aggregating  $30,000.  The  notes, 
It  was  alleged,  each  contained  a  provision  for 
accelerated  maturity  of  all  of  them  upon  fail- 
ure to  pay  any  one  at  its  maturity,  according 
to  its  terma ;  and  further  that  each  note  also 
contained  the  stipulation  that  should  the 
makers  sell  out  the  busiuess  before  the  matu- 
rity of  the  notes  this,  at  the  holder's  option, 
should  mature  those  tben  unpaid.  It  was 
alleged  that  the  notes  were  secured  by  a  chat- 
tie  mortgage  upon  certain  property  pratlcally 
worthless  as  security,  and  that  even  if  It  had 
any  value,  It  was  situated  in  a  oertaln  de- 
scribed way  which  was  declared  to  render  It 
unavailable  as  security. 

It  was  alleged  that  one  of  the  appellees, 
Mra  B,  P.  Spruce,  bought  note  No.  2  of  the 
series  before  its  maturity.  These  additional 
allegations  were  made:  That  Smlth-Calboun 
Rubber  Company,  while  owing  the  debt,  at- 
tempted to  sell  the  partnership  business, 
stock,  and  fixtures  to  Smith-Calhoun  Rubber 
Company,  a  corporation  organized  under  the 
partnership  name,  Smith-Calhoun  Rubber 
Company,  and  doing  business  at  the  same 
place;  ib&t  the  transfer  of  the  stock  and 
fixtures  was  not  In  the  regular  prosecution 
of  the  business,  and  that  It  was  characterized 
by  none  of  the  requirements  of  the  Bulk 
Sales  Law;  that  after  the  transfer  to  the 
corporation,  as  recited,  on  a  date  specified, 
one  of  the  parties  defendant,  for  value  re- 
ceived, executed  a  draft  on  Smith-Calhoun 
Rubber  Company  In  faror  of  McOhee  Rubber 
Company  for  $814.83,  which  was  delivered  to 
and  deposited  by  McOhee  Rubber  Company 
to  its  credit  at  a  Dallas  bank;  that  the 
Smith-Calhoun  Rubber  Company  refused  to 
honor  the  draft,  the  amount  of  which  was 
charged  to  McGhee  Rubber  Comi>any  and  the 
draft  sold  to  Mrs.  Maggie  McGhee  for  its 
face  value ;  that  the  corporation  was  made 
a  party  to  the  suit  for  the  purpose  of  putting 
it  into  the  hands  of  a  receiver ;  that  by  rea- 
son of  the  wrongful  acts  of  T.  R.  H.  Smith 
and  W.  R.  Calhoun,  and  of  the  partnership 
they  composed,  certain  property  belonging  to 
T.  R.  H.  SmJth  and  W.  R.  Calhoun  and  the 
partnership  had  been  delivered  to  the  cor- 
porate defendant  in  violation  of  law  and  with 
the  result  of  depriving  Smith  and  Calhoun  of 
the  means  of  paying  their  debt  to  plaintiffs ; 
that  the  stock  and  fixtures  are  not  In  the  cor- 
poration's possession  and  that  the  stock  Is 
being  dlsslpiated;  and  that  receivership  is 
sought  to  subject  the  property  and  the  funds 
to  plaintiffs'  claims,  and  that  the  action  is 
brought  against  the  corporate  defendant  to 
vacate  the  fraudulent  purchase  of  property 


l^;ally  belonging  to  the  Indivldnal  defend- 
ants. 

Appellant's  contentions  against  the  order 
of  the  court  are  embodied  in  eight  assign- 
ments of  error.  The  first  is  that  the  petition 
was  Insufficient  as  a  matter  of  law  to  warrant 
the  appolntmmt  of  a  receiver,  and  that  the 
court  erred  in  refusing  to  sustain  a  general 
demurrer  to  this  effect. 

[1 , 2]  The  general  demurrer  was  properly 
overruled.  The  contents  of  the  petition  are 
set  out  above  to  an  extent  that  we  think  It 
Is  made  apparent  that  ground  for  the 
appointment  of.  a  receiver  were  sufficiently 
alleged.  The  allegations  at  least  show  ap- 
pellees to  be  In  position  to  pursue  the  prop- 
erty In  the  possession  of  the  corporation  by 
virtue  of  the  terms  of  the  Bulk  Sales  Law 
(Article  3971,  Rev.  OIv.  Stats.)  The  sale  to 
the  corporation  was  subject  to  be  considered 
a  nullity  by  appellees,  by  reason  of  the  provi- 
sions of  this  article,  under  the  allegations, 
and,  that  It  was  a  fraudulent  sale,  actually 
or  Impliedly,  was  also  the  necessary  effect  of 
the  allegations.  By  the  allegations  that  the 
sale  was  void  and  fraudulent  appellants  put 
themselves  In  the  position  of  a  creditor  seek- 
ing to  subject  the  property  to  his  claim. 
Furthermore,  the  allegations  all  taken  to- 
gether clearly  suggested  the  propriety  of  ap- 
pointing a  receiver  to  prevent  the  alleged 
fraudulent  and  void  transfer  from  being  con- 
sumated  In  the  destruction  and  dissipation  of 
the  funds  and  property  alleged  to  have  pass- 
ed to  the  possession  of  the  corporation  by  the 
void  and  fraudulent  transfer,  leaving  the 
individuals  who  owed,  the  debt  without  any 
means  of  payment.  In  such  situation  as  was 
alleged  It  is  within  the  imwer  of  a  chancellor, 
in  his  sound  discretion,  to  put  the  property 
in  the  hands  of  a  disinterested  person  resi)on- 
slble  to  the  court,  under  the  general  equity 
usage  without  regard  to  any  specific  statu- 
tory authority. 

The  second  assignment  of  error  is  to  the 
effect  that  the  receivership  ought  to  have 
been  vacated  and  the  order  ai>potntIng  the 
receiver  set  aside,  because  the  notes  sued 
upon  were  executed  by  W.  R.  Calhoun  and 
T.  R.  H.  Smith  In  consideration  of  the  sale 
and  transfer  by  the  McGhee  Rubber  Company 
to  the  said  Calhoun  and  Smtth,  as  trustees, 
of  a  stock  of  goods  in  bulk  and  out  of  the 
ordinary  course  of  business  without  compli- 
ance with  the  provisions  of  article  3971  of  the 
Revised  Civil  Statutes  of  Texas,  above  men- 
tioned. 

It  appears  from  the  evidence  that  at  the 
time  the  sale  was  made  by  the  McGhee  Rub- 
ber Company  to  the  firm  of  Calhoun  and 
Smith,  the  former  had  a  few  creditors.  The 
sale  was  made  on  the  22d  day  of  September, 
1920.  The  suit  was  ffled  on  the  22d  day  of 
April,  1921.  In  the  meantime  no  creditor  of 
McGhee  Rubber  Company  had  made  any  com- 
plaint, and  none  of  them  was  complaining 
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when  the  receiver  was  appointed.  The  ev- 
tdence  completely  excludes  the  idea  tliat  the 
sale  was  not  made  in  actual  good  faith. 

Article  3971  of  the  Revised  Statutes  is  as 
follows : 

"Art  3971.  Merchandise,  Balet  in  Bulk, 
Void  When,  eto^  Uhlesi,  etc.— Any  sale  or 
transfer'  of  any  jMrtion  of  a  stock  of  merchan- 
dise, otherwise  than  in  the  ordinary  course  of 
trade  in  the  asnal  and  regular  prosecution  of 
the  seller's  or  transferrer's  business,  or  a  sale 
or  transfer  of  an  entire  stock  of  merchandise 
in  bulk,  shall  be  void  as  against  creditors  of 
the  seller  or  transferrer,  unless  the  purchaser 
or  transferree  shall,  at  least  ten  days  before 
the  sale  or  tnmsfer,  in  good  faith,  make  full 
and  explicit  inquiry  of  the  seller  or  transferrer 
as  to  the  name  and  place  of  residence  or  the 
place  of  business  of  each  and  all  creditors  of 
the  seller  or  transferrer,  and  the  amount  owing 
to  each  such  creditor  by  the  seller  or  trans- 
ferrer, and  obtain  from  the  seller  or  transferrer 
a  written  answer  to  such  inquiries,  which  an- 
swetB  shall  be  sworn  to  by  the  seller  or  trans- 
ferrer, and  unless  the  purchaser  or  transferree, 
at  least  ten  days  before  the  sale  or  transfer, 
in  good  faith,  noti^  or  cause  to  be  notified  per- 
sonally, or  by  registered  mail,  each  of  the  sell- 
er's or  transferrer's  creditors,  of  whom  die 
purchaser  or  transferree  has  knowledge,  of 
said  proposed  sale  or  transfer." 

[3,  4]  We  think  that  a  sale  which  is  not  in 
compliance  with  the  provisions  of  this  arti- 
cle of  the  statute  is  void  only  as  between  the 
seller  and  a  creditor  of  the  seller  seeking  to 
enforce  payment  of  his  debt,  and  that  if  the 
creditors  acquiesce  in  a  sale  and  transfer 
made  without  compliance  with  the  provitiions 
of 'this  article,  the  purchaser  cannot  invoke 
its  terms  to  defeat  any  relief  the  seller  may 
seek  against  blm  to  enforce  payment  of  the 
pnrcliase  price.  The  statute  being  a  restric- 
tive one  in  derogaticn  of  the  free  alienation 
of  property,  it  is  to  l>e  strictly  construed  and 
will  not  be  extended  to  apply  to  a  transaction 
not  clearly  within  its  terms.  The  provision 
that  "sales  sball  be  void  as  against  credi- 
tors," etc.,  is  to  be  construed  to  the  effect 
that  such  sales  shall  be  voidable  at  the  in- 
stance of  creditors.  Keeping  in  mind  the 
purpose  sought  to  be  achieved  by  the  statute 
and  also  that  Legislatures  and  others  use  the 
terms  "void"  and  "voidable"  without  regard 
to  the  strict  legal  distinction  between  them, 
we  think  the  legislative  intent  reflected  in 
tbe  statute  renders  any  other  construction 
clearly  erroneous.  Warren  v.  Parlin-Oren- 
dorff  Co.,  207  S.  W.  586;  McGreenery  v.  Mur- 
phy, 76  N.  H.  338,  82  Ati.  720,  39  U  R.  A. 
CN.  S.)  874 ;  Schwartz  v.  King  Realty  Co.,  93 
N.  J.  Law,  111,  107  Aa  164;  Taylor  v.  Folds, 
2  Ga.  App.  453,  68  S.  E.  683 ;  Kscalle  v.  Mark 
(Nev.)  183  Pac.  387,  6  A.  L.  R.  1512.  We 
therefore  overrule  tiie  second  assignment  of 
error.  * 

[S]  Appellant  contends  that  the  court  erred 
in  refusing  to  vacate  and  set  aside  the  order 
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<  appointing  the  receiver,  because  the  evidence 
!  shows  the  consideration  for  the  notes  to  be 
I  illegal  for  the  reason  that  at  the  time  the 
I  McGhee  Rubber  Company  made  the  sale  to 
{  Smith  and  Calhoun,  it  was  engaged  In  the 
sale  of  the  same  character  of  merchandise 
at  Dallas,  and  agreed  by  the  terms  of  the  sale 
that  it  would  not  longer  pursue  the  business 
or  sell  any  of  its  goods  in  certain  .counties 
wliich  were  designated  as  the  "Fort  Worth 
Territory,"  thereby  constituting  the  contract 
one  in  violation  of  subdivision  1  of  article 
7798,  Revised  Civil  Statutes,  which  statute 
denotmces  as  unlawful  any  agreement  be- 
tween two  or  more  persons,  firms,  corpora- 
tions, or  associations  of  persons,  who  are  en- 
gaged in  buying  or  selling  any  article  of 
merchandise,  produce,  or  commodity,  to  re- 
fuse to  buy  from  or  sell  to  any  other  firm, 
corporation,  or  association  of  persons,  sach 
article,  produce,  or  commodity.  This  con- 
tention is  embodied  in  the  third  and  fourth 
assignments  of  error. 

We  do  not  think  the  evidence  necessarily 
brings  the  transaction  within  the  terms  of  the 
statute  so  as  to  give  it  the  effect  contended 
for  by  appellant.  Smith  and  Calhoun  were 
not  engaged  in  the  same  business  at  Fort 
Worth  or  anywhere  else  as  that  in  which 
McGhee  Rubber  Company  was  engaged  in 
Fort  WorOi  and  Dallas  at  the  time,  the  sale 
was  made.  McGhee  Rubber  Com^ny,  be- 
sides selling  its  stock  and  fixtures  to  Smith 
and  Calhoun,  agreed  not  to  pursue  the  same 
business  at  Fort  Worth  any  further,  and 
agreed  not, to  engage  in  the  business  again  in 
what  was  agreed  upon  as  the  trade  territory 
surrounding  the  city  of  Fort  Worth. 

George  McGhee  testified  In  behalf  of  Mc- 
Ghee Rubber  Company  that  at  the  time  there 
was  no  agreement  as  to  counties ;  that  a  list 
of  accounts  was  made  out  in  the  territory 
covered  by  McGhee  Rubber  Company's  men ; 
that  McGhee  Rubber  Company  agreed  to 
write  a  special  letter  to  the  customers  in  the 
Port  Worth  territory  telling  them  that  it  had 
sold  its  business  and  good  will  to  Smith  and 
Calhoun,  and  requesting  those  customers  to 
give  Smith  and  Calhotm  their  entire  business. 
He  testified  that  there  was  no  agreement  "to 
sell  or  not  to  sell  counties."  He  stated  that 
the  reason  why  the  McGhee  Rubber  Company 
had  not  sold  or  attempted  to  sell  any  goods 
in  the  Fort  Worth  territory  was  because  the 
Fort  Worth  business  and  good  will  were 
sold  to  Smith  and  Calhoim.  Our  attention  is 
called  to  no  evidence  in  the  record  impeach- 
ing this  testimony. 

[8}  So  we  do  not  think  the  evidence  as  a 
whole  reveals  a  purpose  to  establish  a  "com- 
bination" or  "trust,"  which  would  authorize 
us  to  say  that  for  such  reason  the  contract 
was  invalid.  It  seems  to  be  well  settled  that 
the  purpose  and  intention  of  the  parties, 
when  a  contract  is  assailed  as  being  in  vio- 
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latton  of  the  above^uoted  statute^  must  gov- 
ern In  arriving  at  a  conduaion  as  to  whether 
or  not  the  contract  violateg  the  statute.  Ap- 
plying the  rule  of  construction  which  seema 
to  prevail  and  control  under  the  deciaiona  In 
thia  state,  we  thinlc  the  contract  in  the  light 
of  the  record  as  a  whole  waa  valid  and  en- 
forceable, and  In  no  reapect  in  contravention 
of  statutory  inhlbltloiL  From  the  proof  tbe 
conclusion  could  be  derived  that  the  transac- 
tion Involved  a  sale  of  good  will  rather  than 
a  conspiracy  of  combinatiou  restraining 
trade.  Moreover,  we  do  not  think  the  effect 
of  It  appears  to  have  been  to  prevent  com- 
petition In  violation  of  tbe  statute.  Gates  v. 
Hooper,  80  Tex.  663,  3S  S.  W.  1079;  DanneU 
V.  Sherman  Transfer  Co.,  211  S.  W.  297. 

The  fifth  and  sixth  assignments  of  error 
present  the  respective  propositions  that  the 
court  erred  in  refusing  to  vacate  and  set 
aside  the  order  appointing  a  receiver  because 
Mrs.  B.  F.  Spruce,  alleged  to  own  one  of  the 
notes  sued  upon,  acquired  it  with  notice  of 
the  facts  wbicb  appellant  contends  invali- 
date all  the  notes,  and  that  Mrs.  Maggie  Mc- 
Gbee,  who  Is  alleged  to  own  the  $814.83  draft, 
acquired  It  with  notice  of  the  facts  alleged 
by  appellant  to  constitute  the  .consideration 
for  the  purchase  by  her  illegal,  and  to  Im- 
peach its  validity  upon  the  same  grounds 
which  appellant  contends  vitiated  and  ren- 
dered invalid  all  the  indebtedness  sued  upon. 
The  seventh  assignment  of  error  and  the 
eighth  assignment  of  error  respectively  sub- 
mit the  proposition  that  the  court  erred  in 
overruling  the  motion  to  vacate  the  order  ap- 
pointing the  receiver  because  under  the  ev- 
idence the  merchandise  in  the  hands  of  the 
receiver  does  not  constitute  a  trust  fund  to 
seciu«  the  payment  of  appellees'  claims,  and 
because  the  merchandise  put  into  the  hands 
of  the  receiver  la  a  trust  fund  for  the  pay- 
ment of  the  creditors  of  McGhee  Rubber 
Company. 

F^om  what  we  have  said  In  diqtodng  of 
the  first  four  assignments  of  error.  It  neces- 
sarily fcdlows  that  in  our  view  the  fifth, 
sixth,  seventh,  and  eighth  assignments  are 
unmerltorious.  The  petition  being  sufficient 
to  reveal  a  condition  Justifying  the  appoint- 
ment of  a  receiver,  and  the  evidence  being 
such  that  we  cannot  say  the  court  abused  his 
sound  discretion  in  making  the  appointment, 
and  the  sale  by  McGhee  Rubber  Company  to 
Smith  and  Calhoim  violating  neither  the 
Bulk  Sales  Law  nor  the  anti-trust  statute, 
we  deem  it  unnecessary  to  discuss  any  of  the 
last  four  assignments  of  error.  Under  the 
views  above  expressed  with  reference  to  what 
is  involved  In  the  first  four  assignments  of 
error,  the  others,  which  in  their  nature  are 
ancillary  to  them,  and  which  are  based  upon 
the  assumption  of  the  soundness  of  them, 
are  of  necessity  without  merit 

The  Judgment  of  the  court  below  is  affirmed. 


MANLOVE  et  nx.  V.  LAVELLE  at  aL 
(No.  6617.) 

(Court  of  Civil  Appeals  of  Texas.     San 
Antonio.    Nov.  80, 1921.) 

t.  Manldpal  corporations  «=37D6(9)— Fladiag* 
that  bloycia  was  operated  at  negligent  speed, 
but  was  nnder  control,  not  In  conflict. 
In  an  action  for  injuries  sustained  in  a  col- 
lision  between   an   automobile  and  a  bicyde, 
special  findings  that  plaintiff  was  operating  his 
bicycle  at  a  negligent  rate  of  speed  and  that 
he  had  hia  bicycle  under  control  were  not  in 
conflict,  as  a  veliicle  may  be   traveling  at  a 
highly  excessive  rate  of  speed  and  yet  be  un- 
der such  control  as  to  proceed  in  safety  in  the 
normal  course  unless  unexpected  danger  sud- 
denly intervenes  which  could  not  have  been  rea- 
sonably anticipated. 

2.  Municipal  oorporatlona  4=3706(8)— Charga 
as  to  degree  of  care  required  of  Iwy  aot  war. 
ranted  under  the  evidence. 

In  an  action  for  injuries  sustained  by 
a  boy  16  years  old  in  a  collision  between  an 
automobile  and  a  bicycle,  where  there  was  no 
evidence  that  he  was  not  possessed  of  normal 
faculties,  it  was  error  to  charge  that  ordinary 
care  was  that  degree  of  care  that  a  person  of 
the  same  age,  intelligence,  and  experience  as 
plaintiff  would  exerdae  under  similar  drcum- 
Btances. 

3.  Neollgenee  4=3122(6)— Ohild  presumed  to 
appreciate  dangers. 

Unless  the  evidence  shows  a  child  to  be  so 
wanting  in  age,  experience,  or  ordinary  mental 
faculties  as  to  impair  its  discretion,  it  is  pre- 
sumed to  know  and  appreciate,  as  folly  aa  an 
adult,  the  dangers  and  probable  consequences  of 
its  acts. 

4.  Negllaenoe  «=>  1 22(6)— Child  has  bnrden  of 
proving  disabilities. 

The  qnestion  whether  a  child  suing  for  in- 
juries ia  so  wanting  in  age,  experience,  or  or- 
dinary mental  facoltiea  aa  not  to  know  and  ap- 
predate  the  dangera  and  probable  consequences 
of  its  acts  is  one  of  fact,  and  the  burden  of 
proving  auch  disabilitiea  is   on  plaintiff. 

5.  Appeal  and  error  «S0|O6A— InappllcaWe  la- 
stniotien  as  to  dagra*  of  eara  raqairad  of  boy 
net  harm  I  est. 

Where  the  Jury  found  that  a  bicyde  rider, 
a  boy  16  yeara  old,  colliding  with  an  automo- 
bile, did  not  fail  to  keep  a  reasonably  careful 
lookout,  an  instruction,  warranted  by  no  evi- 
dence of  any  disability,  that  he  was  a  minor, 
and  that  ordinary  care  was  that  degree  of  care 
that  a  person  of  his  age,  intelligence,  and  ex- 
perience would  exerdse  under  the  same  cir- 
cumstances, was  not  harmless,  as  such  finding 
involved  the  question  of  negligence,  and  more- 
over, the  jury  might  have  inferred  that  he  waa 
entitled,  because  of  bis  minority,  to  spedal  con- 
sideration on  every  issue  in  the  case. 

8.  Trial  4=»350(6v  7)— Special  Issues  aa  to  aig- 
nai  and  failure  to  see  It  to  be  submitted. 
In  an  action  for  injuries  sustained  by  a 
bicyde  rider  in  a  collision  with  an  automobile. 


4s>For  other  caaea  see  same  topic  and  KBY-MUMBBR  In  all  Key-Numbered  Digeets  and  Indexes 
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special  lunea  aa  to  whether  the  automobile 
driver  gave  a  hand  signal  of  her  intention  to 
turn  into  an  interiecting  itreet,  whether  the 
bicycle  rider  waa  negligent  in  not  aeeing  ancfa 
signal,  and  whether  aneh  negligence  waa  the 
proximate  cauae  of  hia  injuries,  should  be  snb- 
mitted,  when  anch  issues  are  pleaded  and  raised 
hj  the  evidence,  they  being  materiaL 

Appeal  from  District  Court,  Bezar  County; 
Robert  W.  B.  Terrell,  Judge. 

Action  by  Thomas  Lavelle,  by  next  friend, 
and  another  against  W.  C.  Manlove  and  wife. 
From  a  Judgment  for  plaintiffs,  defendants 
appeaL    Beversed  and  remanded. 

Cobbs,  Blankenbecker  ft  Wlggln,  of  San 
Antonio^  for  appellants. 

Perry  3.  Lewis,  H.  C.  Carter,  Cbampe  G. 
Carter,  and  Baadolpb  U  Carter,  all  of  San 
Antonio,  for  appellees. 

SMITH,  J.  An  antomobile  driven  by  Mrs. 
W.  C.  Manlove  and  a  bicycle  ridden  by 
Thomas  Lavelle,  a  15%  year  old  boy,  collided 
at  the  intersection  of  Taylor  and  Fourth 
streets,  in  San  Antonio,  resulting  In  certain 
tnjnrles  to  Lavelle.  Mrs.  Glory  Lavelle,  for 
herself  and  as  next  frimd  of  the  injured  boy, 
her  son,  brought  suit  against  Mrs.  Manlove 
and  the  latter's  husband,  resulting  in  the  re- 
covery of  a  judgment  in  favor  of  Mrs.  La- 
velle for  $300,  and  in  favor  of  the  son  for 
$500.  The  acts  of  negligence  charged  against 
Mrs.  Manlove  were  that  she  failed  to  keep  a 
prefer  lookout  in  turning  Into  Taylor  street 
from  Fourth  street,  failed  to  keep  her  auto- 
mobile under  control,  and  was  operating  the 
car  at  an  excessive  rate  of  speed;  that  she 


that  Mrs.  Manlove  did  not  discover  Lavelle's 
peril  in  time  to  avoid  the  accident  with  the 
means  at  band,  and  that,  although  she  did 
not  sonnd  her  automobile  horn  at  the  time 
of  turning  into  Taylor  street,  the  failure  to 
do  so  did  not  cause  or  contribute  to  the  acci- 
dent The  jury  further  found  that  Lavelle 
kept  a  proper  lookout  for  other  vehicles,  did 
not  ipass  any  other  cars  at  the  intersection 
of  the  two  streets  mentioned,  and  did  not  at- 
tempt to  run  around  in  front  of  Sirs.  Man- 
love's  cftr.  The  court  did  not  submit  to  the 
jury  the  issue  of  whether  or  not  Mrs.  Man- 
love kept  a  proper  lookout  for  other  vehicles, 
nor  was  the  submission  of  such  Issue  request- 
ed. The  court  also  refused  appellant's  re- 
quest for  the  submlsalon  of  the  Issue  of 
whether  or  not  Mrs.  Manlove  signaled,  with 
her  hand,  her  intention  to  turn  from  Fourth 
street  into  Taylor. 

It  will  be  seen,  then,  that  the  questions  of 
the  rate  of  speed,  and  of  the  control  of  the 
vehicles,  were  eliminated  from  the  case  as 
to  both  parties,  as  were  also  the  questions 
of  discovered  peril  on  the  part  of  Mrs.  Man- 
love and  of  contributory  negligence  of  La- 
velle. This  left  In  the  case  but  one  submitted 
issue:  Did  Mrs.  Manlove,  in  turning  from 
Fourth  street  into  Taylor,  fail  to  pass  be- 
yond the  center  of  the  intersection  before 
making  the  turn,  and  thereby  "cut  the  cor- 
ner"? On  this  Issue  the  jury  found  against 
Mr&  Manlove,  and  further  found  that  this 
movement  on  her  part,  made  In  this  way, 
was  the  proximate  cause  of.  the  accident 

[1]  AppeUants  urge  with  much  force  that 
the  finding  of  the  jury  that  Lavelle  had  bis 
bicycle  under  control  just  before  and  at  the 
time  of  the  accident  Is  in  conflict  with  the 


failed  to  give  any  signal  of  her  intention  to  further  finding  that  Lavelle  was  operating 
turn  into  Taylor  street  failed  to  blow  her   his  bicycle  at  a  negligent  rate  of  speed  at 


automobile  horn  or  signal  with  the  hand, 
and,  in  turning  into  Taylor  from  Fourth 
street  did  not  i>ass  beyond  the  center  of  the 
intersection  of  the  streets  before  making  the 
turn,  thereby  "cutting  the  corner";  and  that 
Mrs.  Manlove  discovered  the  i)erll  of  the  boy 
in  time  to  have  avoided  the  collision  with 
the  means  at  hand,  but  did  not  do  so.  The 
defendants  charged  Lavelle  with  contribu- 
tory negligence  In  falling  to  keep  a  proper 
lookout.  In  failing  to  see  and  heed  Mrs.  Man- 
love's  hand  signals;  that  he  operated  his  bi- 
cycle in  a  careless  manner,  and  at  a  negli- 
gent rate  of  speed,  and  went  out  of  his  way 
in  an  effort  to  run  his  wheel  around  in  front 
of  the  automobile  after  the  latter  bad  passed 
beyond  the  center  of  the  street  Intersection. 
In  response  to  special  issues  submitted  to 
them  the  Jury  found  that  both  Mrs.  Manlove 
and  Lavelle  were  operating  their  vehicles  at 
a  negligent  rate  of  speed  under  the  circum- 
stances, but  had  their  respective  vehicles 
"under  control,"  and  that  the  negligent  rate 
of  speed  in  neither  case  was  the  proximate 
cause  of  the  accident.    The  Jury  also  found 


that  time.  We'  do  not  understand  that  con- 
trol and  excessive  speed  are- inconsistent  in 
the  operation  of  a  vehicle.  The  jury  evident- 
ly did  not  think  so  in  this  case,  because  they 
found  that  while  both  Mrs.  Manlove  and  La- 
velle were  moving  too  fast  th^  had  their 
respective  vehicles  under  control.  A  vehicle 
may  be  traveling  at  a  highly  excessive  rate 
of  speed,  and  yet  be  under  such  control  as  to 
proceed  in  safety  in  the  normal  course  un- 
less some  unexpected  danger  suddenly  inter- 
venes which  could  not  have  reasonably  been 
anticipated.  Here,  according  to  the  jury's 
findings,  Lavelle  was  traveling  at  a  negligent 
rate  of  speed,  but  had  bis  wheel  under  con- 
trol, and,  but  for  the  fact  that  an  approach- 
ing car  suddenly  and  unexpectedly  cut  a  cor- 
ner and  Intercepted  him,  he  would  have 
pursued  bis  course  in  safety.  Appellants' 
fifth  assignment  of  error  raising  this  ques- 
tion is  overruled,  as  'is  also  the  seventh  as- 
signment for  the  same  reasons. 

[2-4]  In  their  eighth  assignment  of  error 
appellants  complain  of  the  following  instruc- 
tion to  the  Jury : 
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"Id  connection  with  the  qnestion  relating  to 
coDtributory  negligence,  I  charge  you  that  the 
plaintiff  Thomas  Layelle  ia  a  minor,  and  the 
term  'negligen<^,'  as  used  in  said  terms,  means 
the  failure  to  exercise  ordinary  care;  and  or- 
dinary care  is  that  degree  of  care  that  a  per- 
son of  the  same  age,  intelligence,  and  experi- 
ence as  the  plaintiff  Thomas  Lavelle  would  ex- 
ercise under  the  same  or  similar  circum- 
stances." 

Appellants  contend  that  this  charge  was 
erroneous  In  that:  * 

"The  plaintiff  being  at  the  time  of  the  acci- 
dent about  16  years  old  and  well  experienced 
in  the  riding  of  a  bicycle  on  the  streets,  and 
there  being  no  evidence  whatever  that  he  was 
not  possessed  of  normal  faculties  or  that  any 
negligent  act  of  his  in  the  riding  of  his  bicycle 
ia  excused  by  his  want  of  discretion,  he  was 
conclusively  presumed  to  have  been  capable  of 
contributory    negligence." 

This  assignment  must  be  sustained.  Wliile 
it  is  true  that  the  degree  of  care  imposed 
ui>on  a  diild  of  tender  years  in  determining 
its  negligence  in  a  given  case  is  only  such 
care  as  an  ordinarily  prudent  person  of  like 
age,  experience,  and  InteHigence  would  exer- 
cise under  the  same  or  similar  circumstances, 
yet  It  Is  equally  true  that,  unless  the  evi- 
dence in  a  given  case  shows  or  tends  to  show 
the  child  to  be  so  wanting  in  age,  experience, 
or  ordinary  mental  faculties  as  to  impair  Its 
discretion.  It  Is  presumed  to  know  and  ap- 
preciate, as  fully  as  an  adult,  the  dangers 
and  probable  consequences  of  Its  acts.  The 
question  is  one  of  fact,  and  the  ))urden  of 
proving  those  disabilities  of  the  child  Is  upon 
the  plaintiff  In  an  action  to  recover  for  In- 
juries sustained  by  it;  and,  when  there  Is 
no  affirmative  evidence  of  such  disabilities. 
It  seems  to  be  universally  held  that  It  is  re- 
versible error  for  the  court  to  submit  the  Is- 
sue to  the  Jury.  Railway  Co.  v.  Shiflett.  94 
Tex.  131,  58  S.  W.  945;  Over  v.  Railway  Co., 
73  S.  W.  535;  Coekrell  v.  Railway  Co.,  36 
Tex.  Cic.  App.  559,  82  S.  W.  529;  Railway 
Co.  V.  Shiflett,  37  Tex.  Civ.  App.  541,  84  S. 
W.  247;  Heflln  v.  Railway  Co.  159  S.  W.  499; 
Railway  Co.  v.  Trigo,  101  S.  W.  254;  Dudley 
v.  Hawkins,  183  S.  W.  776;  Railway  Co.  v. 
Anderson,  187  S.  W.  491;  Traction  Co.  v. 
Kumpf,  99  S.  W.  863 ;  Dowlen  v.  Texas,  etc., 
Co.,  174  S.  W.  674;  Waterworks  Co.  v.  White, 
44  S.  W.  181.  The  case  first  cited,  Railway 
Co.  V.  Shiflett,  was  originally  dcdded  by  this 
court,  which  held  that  under  the  facts  the 
rule  was  properly  applied  to  the  minor,  a 
boy  less  than  12  years  old,  but  the  Supreme 
Court  reversed  the  decision,  upon  the  sole 
ground  that  there  was  not  sufficient  testi- 
mony of  the  lack  of  discretion  In  the  child 
to  warrant  the  court  In  submitting  the  issue 
to  the  Jury,  or  to  warrant  the  Jury  in  finding 
in  favor  of  the  plaintiff  upon  the  issue,  and 
In  so  holding  the  Supreme  Court,  Judge 
Brown  writing  the  opinion,  snld: 


"We  mast  treat  the  case  as  if  the  fact  that 
the  deceased  was  guilty  of  negligence  in  being 
upon  the  defendant's  track  had  been  found  by 
the  jury.  In  determining  the  question  of  the 
responsibilitT  of  deceased,  we  can  consider  only 
the  testimony  which  supports  the  action  of  the 
court,  and  we  must  give  to  that  evidence  full 
weight,  indulging  every  inference  that  a  jury 
might  properly  draw  from  it,  and  if  a  jury 
could  have  properly  concluded  that  Thomas 
Shiflett  was  of  such  immature  age  and  so  want- 
ing in  discretion  and  intelligence  that  he  did 
not  understand  and  appreciate  the  danger  of 
being  upon  the  track  of  the  defendant's  rail- 
road at  the  time  and  place  of  the  accident,  the 
judgment  must  be  affirmed;  otherwise  it  must 
be  reversed. 

"The  evidence  showed  that  Thomas  Shiflett 
was  between  11  and  12  years  old,  moat  probab- 
ly vrithin  2  months  of  the  latter  age.  This  does 
not  bring  him  within  the  age  at  which  courts 
have  held  a  child  to  be  exempt,  as  a  matter 
of  law,  from  the  charge  of  contributory  neg- 
ligence, neither  does  it  place  him  at  such  age 
as  the  court  will,  as  a  matter  of  law,  hold  that 
he  was  responsible  for  his  acts.  It  was  a  ques- 
tion of  fact  for  the  jury  to  be  determined 
upon  the  evidence .  adduced  before  them.  If 
there  was  no  evidence  upon  the  subject,  the 
issue  should  not  have  been  submitted,  or,  hav- 
ing been  submitted,  the  jury  ought  to  have 
found  for  the  defendant,  because  it  devolved 
upon  the  plaintiff  to  show  tliat,  for  want  of 
discretion,  the  negligent  act  of  the  deceased 
was  not  imputable  to  him." 

[t]  Appellees  dte  a  number  of  authorities 
in  support  of  the  charge  as  given,  but  none 
of  them  go  so  far  as  to  question  the  rule  laid 
down  in  the  Shiflett  Case,  while  some  of  them 
expressly  approve  that  rule.  It  is  contaided 
by  appellee  that  the  charge  in  this  case  was 
harmless,  because  the  findings  of  the  jury  ac- 
quitted appellee  of  every  act  upon  which  neg- 
ligence on  his  part  could  have  been  founded. 
This  is  true,  except  as  to  the  finding  that  ap- 
pellee did  not  fail  to  keep  a  reasonably  care- 
ful lookout  for  other  vehicles,  but  we  think 
that  finding  very  clearly  Involves  the  ques- 
tion of  negligence,  and  that  the  Jury,  in 
reaching  an  answer  to  the  whole  question, 
could,  and  probably  did,  consider  the  charge 
as  to  appellee's  minorit}',  and  made  allow- 
ance for  his  youth  under  the  authority  of 
the  charge.  We  cannot  say,  either,  that  the 
charge  did  not  Influence  the  Jury's  flndinss 
upon  either  or  every  other  isstie  submitted  to 
them.  Their  attention  was  very  pointedly 
called  to  the  fact  that  appellee  was  "a  mi- 
nor," and  In  such  way  that  the  jury  may 
have  Inferred  that  he  was  entitled  to  special 
consideration  on  that  account  upon  every  is- 
sue in  the  ease,  while  as  a  matter  of  fact 
there  was  'not  only  no  testimony  warranting 
such  consideration,  but  the  evidence  showed 
tbiit  he  had  been  riding  a  bicycle  on  the 
streets  of  San  Antonio  for  three  years,  and 
indicated  that  he  possessed  at  least  average 
intelligence.  This  objection  to  the  diarge  is 
very  well  illustrated  in  the  following  from 
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an  opinion  by  Associate  Justice  NeiU  in  Trac- 
tion Co.  V.  Kumpf,  supra: 

"TIm  eoort  instructed  tbe  jury  that,  in  con- 
sidering  whetlier  Arthur  Kumpf  was  gaUty 
of  contributory  negligence,  it  must  take  into 
consideration  his  age  and  intelligence,  and  all 
other  circumstances  and  conditions  by  which 
he  was  surrounded.  This  is  objected  to  as  a 
comment  on  the  weight  of  the  evidence  in  call- 
ing the  Jury's  attention  to  particular  facts  and 
circnmatancea  connected  with  the  case.  Arthur 
was  15  years  old  when  the  accident  occurred, 
and  there  was  no  testimony  tending  to  show 
that  h«  did  not  have  such  intelligence  as  is 
ordinary  to  boys  of  his  age,  who  would  or- 
dinarily be  capable  of  ezertising  as  much  care 
in  crossing  a  street  railway  as  an  adult;  and 
we  hardly  think  that  the  court  should  have 
called  the  attention  of  the  jury  to  his  age  and 
intelligence  in  oonsidering  whether  he  was 
guilty  of  contributory  negligence  in  driving  up- 
on the  track  in  front  of  a  moving  car." 

[I]  Appellants  complain  In  their  second, 
third,  and  fourth  assignments  of  error  of  tbe 
refosal  of  the  court  to  submit  to  the  Jury' spe- 
cial issues  12, 13,  and  13a,  which  were  group- 
ed by  apt)eUanta  in  one  request,  embracing 
tbe  questions  of  whether  or  not  Mrs.  Man- 
love  gave  a  hand  signal  of  her  Inten- 
tion of  turning  Into  Taylor  street,  whether 
or  not  Lftvelle  was  guilty  of  negligence  In  not 
!$eelng  such  signal,  "if  he  did  not,"  and 
whether  or  not  such  negligence  was  the  prox- 
imate cause  of  his  injuries.  While  it  is 
doubtful  if  there  was  error  in  the  r^usal  of 
this  request  in  the  form  presented,  we  sug- 
gest that  upon  another  trial  the  questions  in- 
volved therein  should  be  submitted  to  the  Ju- 
ry upon  proi)er  request  The  issues  were 
particularly  pleaded  by  appellant,  were  rais- 
ed by  the  evidence,  and  were  materiaL 

The  first,  sixth,  ninth,  and  tenth  assign- 
ments of  error  relate  to  tbe  effect  or  suffi- 
ciency of  the  evidence  on  the  whole  case,  on 
the  question  of  contributory  negligence,  and 
on  the  permanency  of  Lavelle's  injuries.  We 
think  the  testimony,  howev^,  was  sufficient 
to  raise  these  Issues,  and  overrule  those  as- 
signments. 

Tbe  Judgm^kt  Is  reversed,  and  the  cause 
remanded. 


BEAN    V.    HINSON.      (No.    725.) 

(Court  of  Civil  Appeals  of  Texas.    Beanmont 
Nov.  25,  1921.) 

I.  Appeal  aad  error  «=>73l  (2)— Assignment 
of  error  that  ooncluslon  not  supported  by 
evMenca  held  too  general. 

Under  rules  Nos.  23-27  for  Courts  of  Civil 
Appeals  (142  S.  W.  xli),  an  assignment  of 
error  that  the  court's  conclusion  of  law  was 
contrary  to  the  evidence  is  too  general;  for  an 
assignment  should  state  in  what  respect  the 
evidence  does  not  support  the  conclusion. 
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2.  Trial  «=s386( I)— Finding  mutt  he  suppert- 
•d  by  pleadings. 

No  issue  can  be  decided  that  is  not  raised 
by  the  pleadings. 

3.  Ferries  «=»32— Public  ferrymen  liable  as 
cofflfflOR  oarriers. 

Public  ferrymen  are  common  carriers,  and 
as  such  liable  as  insurers  of  the  property  com- 
mitted to  their  care,  and  for  all  accidents, 
except  such  as  arise  from  the  act  of  God,  or 
the  public  enemy,  or  by  the  willful  act  of. the 
complaining  party,  and  are  answerable  in 
damages  for  any  injury  or  loss  resulting  from 
their  negligence. 

4.  Ferries  ^=332— Ferrymen  bound  to  pro- 
vide proper  facilities. 

Ferrymen  are  bound  to  provide  proper 
boats,  with  competent  attendants,  and  to  equip 
them  with  all  other  things  necessary  and  prop- 
er for  the  maintenance  of  the  ferry  in  an 
efficient  state  and  safe  condition. 

5.  Ferries  $=>32— -Ferrymen  not  liable  as  In- 
surer as  to  property  retained  In  owner's 
control. 

Where  the  owner  of  property  being  trans- 
ported upon  a  ferry  retains  control  thereof, 
the  ferryman  does  not  assume  toward  the 
property  the  strict  responsibility  of  a  common 
carrier,  but  his  liability  therefor  in  case  of 
loss  is  governed  by  the  ordinary  rales  in  ac- 
tions for  negligence. 

6.  Ferries  «=»32— Failure  to  provide  end  gates 
or  chains  held  proximate  cause  of  drowning 
of  mules. 

In  a  case  where,  but  for  the  owner's  effort 
to  make  his  mules  pull  the  hind  wheels  of  his 
wagon  back  upon  the  ferryboat  without  the 
ferryboat  being  fastened  to  the  bank,  the 
wagon  would  not  have  dragged  the  mules  into 
the  water  and  drowned  them,  but  the  accident 
could  also  have  been  avoided  had  the  ferry- 
man equipped  bis  boat  with  end  gates,  stay 
chains,  bumpers,  or  other  means  of  preventing 
animals  being  transported  from  backing  off  the 
boat,  held,  that  the  defendant's  negligence  in 
operating  his  boat  without  such  means  for 
preventing  accidents  was  the  direct  cause 
of  the  accident,  for  which  he  was  liable. 

7.  Ferries  €=>32 — Custom  held  not  to  excuse 
operation  without  gates  or  chains. 

Where  mules  were  lost  off  of  a  ferryboat 
on  which  they  were  being  transported  because 
of  absence  of  gates  or  chains  thereon,  the 
ferryman  was  not  excused  by  the  fact  that  it 
was  customary  to  operate  boats  on  that  river 
without  gates  or  chains;  It  not  being  enough 
that  his  and  other  ferries  may  have  carried 
animals  safely  without  these  protective  meas- 
ures. 

Appeal  from  Jasper  County  Court;  Her- 
bert Hargrove,  Judge. 

Action  by  J.  W.  Hlnson  against  I.  S. 
Been.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  .  Affirmed. 

C.  B.  Neel  and  Roi  Blake,  both  of  Jasper, 
for  appellant 
Smith  &  Lanier,  of  Jasper,  for  appellee. 


sFor  otber  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  DIgesta  and  ladexea 
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O-QUINN,  J.  J.  W.  HInson  sued  I.  S.  Bean 
In  the  county  court  of  Jasper  county,  Tex^ 
for  the  value  of  two  mules  which  were 
drowned  while  being  ferried  across  the 
Angelina'  river  at  Bean's  ferry  on  April  6, 
1920.  The  case  was  tried  before  the  court 
without  a  Jury  and  resulted  In  a  Judgment 
In  favor  of  plaintiff  In  the  sum  of  1300. 
Defendant  made  motitm  for  a  new  trial, 
which  being  overruled,  he  appeals. 

The  undisputed  evidence  shows  that  on 
April  6,  1920,  defendant  Bean  was  the 
owner  and  operator  of  a  ferryboat  across  the 
Angelina  river  for  hire;  that  he  had  a  Mr. 
Bohler  employed  as  ferryman  and  that  oc- 
casionally one  Lee  Williams  who  was  Bohl- 
er's  son-in-law  assisted  In  operating  said 
ferryboat  but  that  this  was  without  the 
knowledge  and  consent  of  Bean  and  in  fact 
over  his  protest;  that  on  said  April  6.  1920 
Bohler  left  the  ferry  to  go  to  Bean's  home, 
leaving  Williams  at  the  ferry,  with  In- 
structions to  ferry  Dr.  Richardson  across, 
Imt  with  no  Instructions  to  cross  any  one 
else;  that  while  Bohler  was  gone,  plaintiff, 
Hinson,  came,  and  Williams  undertook  to 
cross  him  and  bis  son  and  two  wagons  and 
two  pairs  of  mules  attached  to  said  wagons ; 
that  after  the  wagons  and  mules  were  placed 
on  the  boat  WlUlams  commenced  to  push  the 
boat  from  the  shore  when  from  some  un- 
known cause  the  mules  to  the  front  wagon 
l)acked  their  wagon,  causing  the  mules  to  the 
rear  wagon  to  back  the  hind  wheels  of  th6 
rear  wagon  off  of  the  boat  Into  water  deep 
enough  to  come  up  nearly  to  the  hub  of  the 
wheels;  that  plaintiff  told  Williams  that  be 
(Hinson)  would  make  the  mules  pull  the 
wagon  back  on  the  boat ;  that  Williams  told 
plaintiff  to  wait  and  let  taim  tie  the  boat  to 
the  bank,  which  he  testified  he  could  have 
done,  the  boat  being  only  a  few  feet  from 
the  bank,  but  plaintiff  said  "No";  that  he 
would  make  the  mules  pull  the  wagon  back 
on  the  boat ;  that  plaintiff  took  the  lines  and 
tried  to  make  the  mules  pull  the  wagon 
back  on  the  boat,  and  that  the  mules  did  try 
to  pull  It  back,  but  failed;  that  while  the 
mules  were  pulling  they  were  surging  back- 
wards and  forwards,  and  the  boat  was  float- 
ing further  out  into  the  river,  and  finally 
the  wagon  pulled  the  mules  off  of  the  boat 
into  the  river,  and  they  were  finally 
drowned;  that  the  ferryboat  did  not  have 
any  chains,  bumpers,  end  gates,  or  other 
obstructions  at  the  end  of  the  boat  to  pre- 
vent animals  or  vehicles  from  falling  or 
being  thrown  Into  the  water;  that  it  was 
customary  for  ferryboats  on  the  Angelina 
and  Neches  rivers  to  be  operated  without 
end  gates,  bumpers,  chains,  etc. 

[1]  Appellant's  first  assignment  of  error  is: 

"The  court  erred  in  liis  first  condusion  of 
law  that  *I  conclude  as  a  matter  of  law  that 
Lee  Williams  was  the  agent  of  the  defendant, 
L  S.  Bean,'  because  said  conclusion  of  law  was 
contrary  to  the  evidence." 


His  second  assignment  Is: 

"The  court  erred  In  this  third  condnsion  of 
law  that  'I  condude  as  a  matter  of  law  that 
the  defendant  was  liable  for  said  damages  by 
reason  of  the  negligent  operation  of  said  ferry,' 
because  said  condusion  of  law  was  contrary 
to  the  evidence." 

These  assignments  cannot  be  considered. 
They  are  too  general  and  do  not  oomiriy 
with  the  rule&  Rules  23,  24,  2S,  26,  and  27 
for  Courts  of  Civil  Appeals  (142  S.  W.  zil); 
Toe  V.  Montgomery,  68  Tex.  888,  4  S.  W. 
622;  Bonner  v.  Whltcomb,  80  Tex.  178, 15  S. 
W.  899;  Cain  v.  State,  47  Tex.  Civ.  App. 
382,  106  S.  W.  770;  Goodwin  v.  Burton,  54 
Tex.  Civ.  App.  586,  118  S.  W.  687.  Under 
the  Texas  appellate  practice  the  hi^er 
courts  have  uniformly  refused  to  eater  into 
the  investigation  of  testimony  upon  an  as- 
signment of  error  whidi  goes  no  further  than 
to  state  that  the  verdict  or  Judgment  or 
matter  complained  of  is  not  supported  by  the 
evidence.  The  assignment  should  state  in 
what  respect  the  evidence  does  not  support 
the  verdict  or  finding — the  particulars  in 
which  the  evidence  is  insuffldent — and  not 
require  the  court  to  examine  the  whole  state- 
ment of  facts  to  see  if  it  cannot  discover 
some  defect  or  weakness  which  the  party 
complaining  has  not  pointed  out  or  called 
speciflcally  to  the  court's  attention.  Ran- 
dall V.  Carlisle,  59  Tex.  69;  Railway  v.  Mc- 
Namara,  69  Tex.  255;  Ackerman  v.  Huff,  71 
Tex.  819,  9  S.  W.  236;  Smith  v.  Jones,  192 
S.  W.  799. 

[2]  The  third  assignment  is. 

"The  court  erred  in  his  second  conclusion  of 
law  that  1  conclude  as  a  matter  of  law  that 
the  defendant  was  liable  as  a  common  carrier 
for  hire,  and  an  insurer  of  goods,'  because  said 
issue  was  not  raised  by  plaintUTs  pleadings  and 
is  unsapported  by  the  evidence." 

This  assignment  raises  two  propositions: 
(1)  That  there  is  no  basis  for  such  finding 
in  plaintilTs  petition;  and  (2)  that  the  find- 
ing is  without  evidence  to  support  it.  Un- 
der this  assignment,  appellant  submits  the 
proposition  that  no  issue  can  be  decided  in 
any  case  that  is  not  raised  by  the  pleadings. 
That  is  true,  but,  unfortunately  for  appel- 
lant, In  the  very  first  paragraph  of  plain- 
tiff's petition  defendant  is  charged  with 
bdng  the  owner  of  and  operating  a  fferry 
across  the  Angelina  river  for  hire,  and  as 
such  was  a  common  carrier  for  hire,  and 
the  evidence  also  raised  the  issue. 

Appellant's  second  proposition  onder  the 
third   assignment   is: 

"A  ferryman  is  not  Uable  as  a  common  car- 
rier for  hire  when  the  care,  control,  and  man- 
agement of  the  property  is  retained  by  the 
owner." 

While  this  proposition  is  hardly  germane 
to  the  assignment,  we  will  consider  same, 
as  it  is  tantamount  to  suggesting  fundamen- 
tal error. 
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[3]  labile  ferrymen  are  common  carrleib, 
and  as  socb  are  liable  as  Insurers  of  tbe 
property  committed  to  their  care  and  for 
all  accidents,  except  snch  as  arise  from  tbe 
act  of  God  or  tbe  public  enemy,  or  by  ihc' 
wlllfnl  act  of  tbe  complaining  party,  and, 
of  course,  are  answerable  In  damages  for 
any  Injury  or  loss  tbat  results  from  their 
negligence.  11  R.  C.  L.  {  24,  p.  931 ;  Hutch- 
inson on  Carriers  (3d  Ed.)  voL  1,  H  66,  67;  12 
Am.  ft  £ng.  Enc.  of  Law  (2d  Ed.)  1100; 
19  Cyc.  608;  Fisher  y.  CUsbee^  12  111.  844; 
Lewis  ▼.  Smith,  107  Mass.  S34 ;  Albright  v. 
Penn,  14  Ter.  290 ;  Powell  v.  Mills,  37  Miss. 
691;  Wilson  r.  Hamflton,  4  Ohio  St.  723; 
May  T.  Hanson,  6  Cal.  360,  63  Am.  Dec. 
135;  Pomeroy  v.  Donaldson,  5  Mo.  36; 
Whitmore  v.  Bowman,  4  G.  Greene  (Iowa) 
148;  Hall  v.  Renfro,  3  Mete.  (Ky.)  B7; 
Brans  t.  Bndy,  84  Ark.  383;  Harvey  v. 
Rose,  26  Ark.  7,  8,  7  Am.  Rep.  695. 

[4]  Ferrymen  are  bound  to  provide  proper 
boats,  with  competent  attendants,  and  equip 
them  with  all  other  things  necessary  and 
proper  for  the  maintenance  of  the  ferry  In 
an  efficient  state  and  safe  condition.  12  Am. 
ft  Eng.  Enc.  of  Law  (2d  Ed.)  1107;  19  Cyc. 
509-511;  Albright  v.  Penn.  14  Tex.  290; 
Sturgls  T.  Kountz,  165  Pa.  858,  80  Atl.  976, 
27  L.  R.  A.  390;  Wyckoff  t.  Queens  Count; 
Ferry  Co.,  52  N.  Y.  32,  11  Am.  Rep.  660; 
Lewis  V.  Smith,  107  Mass.  334:  Wilson  t. 
B!amilton,  4  Ohio  St.  723;  Whitmore  t. 
Bowman,  4  G.  Greene  (Iowa)  148;  Terkes 
V.  Sabin,  97  Ind.  141,  49  Am.  Rep.  434; 
Griffith  T.  Cave,  22  Cal.  534,  83  Am.  Dec. 
82;  May  V.  Hanson,  5  Cal.  360,  63  Am.  Dec. 
135. 

[5]  While  the  authorities  uniformly  hold 
tliat  a  public  ferryman  who  holds  himself 
out  as  being  ready  and  willing  to  carry  or 
transport  for  hire  the  property  of  any  one 
who  may  wish  to  employ  him  is,  as  to  the 
property  In  his  custody,  a  common  carrier, 
the  courts  have  dlfTered  In  their  views  as 
to  the  extent  of  the  liability  assumed  in 
those  cases  where  the  owner  of  the  property 
accompanies  it  and  continues  to  retain  It 
nnder  his  control.  On  the  one  hand,  It  Is 
held  that  as  soon  as  the  property  Is  placed 
on  the  boat  for  the  purpose  of  being  trans- 
ported It  Is  in  tbe  custody  of  the  ferryman 
as  a  common  carrier,  and  that  the  fact  that 
the  owner  retains  the  property  under  his 
control  merely  places  him  in  the  position  of 
an  agent  of  the  ferryman.  19  Cyc.  509; 
Fisher  v.  Cllsbee,  12  HI.  344;  Powell  v. 
Mills,  37  Miss.  691;  Wilson  v.  Hamilton,  4 
Ohio  St  723.  On  the  other  hand,  it  is  sala 
that  such  a  rule  rests  upon  no  Just  principle, 
and  that  in  such  cases  tbe  ferryman  does 
not  assume  toward  the  property  the  strict 
responsibility  of  a  common  carrier,  and  Is 
not  within  the  reasons  of  public  policy  upon 
which   the  extreme  liability  of  a  common 
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carrier  testa  11  R.  0.  L.  "Ferries,"  {  28; 
Hatcblnson  on  Carriers,  voL  1,  t  128 ;  19 
Cyc.  509;  Wyckoff  v.  Ferry,  Co.,  52  N.  I. 
32, 11  Am.  Rep.  650 ;  White  T.  WiBnissimmet, 
7  Ciub.  (Mass.)  156 ;  Evans  v.  Rudy,  84  Ark. 
888. 

The  latter  mie  would  seem  to  be  more  in 
accord  with  the  prlaciplot  whidi  govern  the 
carrier's  common-law  liability.  In  order  to 
Impose  npon  one  who  undertakes  the  trans- 
portation of  property  the  stringent  respon- 
sibility of  a  common  carrier,  it  is  essential 
that  he  have  exclusive  control  of  the  prop- 
erty. When  this  essential  element  is  lacking, 
when  the  'owner  himself  retains  control  of 
the  i»operty,  the  liability  of  tbe  ferryman  as 
a  common  carrier  should  be  qnalifled,  and, 
when  the  property  is  lost  cor  injured,  his  lia- 
tdlity  should  be  governed  by  the  ordinary 
rules  in  actions  for  nei^ence.  Hatcblnson 
on  Carriers,  vol.  1,  §|  67,  128.  This  because, 
when  the  owner  of  the  property  retains  its 
custody  and  keq»  it  under  his  own  control, 
there  has  not  been  sudi  a  delivery  as  is 
necessary  to  subject  the  ferryman  to  the  rig- 
oroas  liability  <tf  an  Insurer,  and  he  should 
be  considered  in  such  cases  as  undertaking 
Its  safety  only  against  defects  in  bis  boat 
and  other  appliances  for  the  performance  of 
the  service  and  tor  the  neglect  or  want  ci 
skill  of  himself  or  his  servaitts.  11  B.  O.  L. 
I  28;  19  Cyc.  609;  WyckofT  v.  Ferry  Co., 
62  N.  T.  82,  11  Am.  Rep.  650;  White  v. 
Wlimissimmet,  7  Cush.  (Mass.)  165;  Hutch- 
inson on  Carriers,  voL  1,  {  128. 

[(]  Defendant  contends  that  plaintiff  did 
not  completely  deliver  or  put  tbe  wagon  and 
mules  Into  tbe  custody,  care,  and  managp- 
ment  of  defendant,  but  that  plaintlft  retained 
tbe  control  and  possession  of  same,  and 
that,  but  for  the  negligent  act  of  plaintitt 
In  trying  to  make  tbe  mules  pull  the  wagon 
back  onto  the  boat,  they  would  not  have 
been  drowned,  insisting  that  plaintiff's  said  . 
negligent  acts  were  tbe  direct  and  proximate 
cause  of  his  loss.  While  it  is  true  that  but 
for  tbe  effort  to  make  the  mules  pull  the 
bind  wheels  of  tbe  wagon  t>ack  upon  the 
boat,  without  tbe  boat  being  fastened  to  the 
bank,  in  all  probability  tbe  accident  might 
have  been  avoided,  still,  had  defendant  ex- 
ercised that  prudence  and  forethought  that 
the  nature  of  the  business  in  which  he  wa.s 
engaged  required,  and  had  equii^ped  his 
boat  with  end  gates,  stay  chains,  bumpen* 
or  other  means  of  preventing  animals  being 
transported  from  backing  off  of  the  boat, 
the  accident  would,  unquestionably,  not  have 
occurred,  as  there  was  no  proof  that  the 
mules,  or  either  of  them,  were  unduly  rest- 
less, vicious,  or  hard  to  control.  In  other 
words,  the  negUgence  of  the  defendant  m 
operating  his  ferryboat  without  any  means 
to  prevent  Just  such  an  accident  as  is  here 
;Aown  was  the  direct  cause  of  the  aoddent. 
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and  loss,  for  wtalcb  he  must  be  held  liable. 
19  Cyc  510;  Pomeroy  v.  Donaldson,  6  Mo. 
36;  Wilson  v.  Alexander,  115  Tenn.  125, 
88  S.  W.  936;  PoweU  v.  MlllB,  37  Miss.  691 ; 
Fisher  t.  Clisbee,  12  III.  344;  Wilson  v. 
Hamilton,  4  Ohio  St.  723;  Lewis  v.  Smith, 
107  Mass.  334 ;  White  v.  Wlnnissimmet  Fer- 
ry Co.,  7  Gush.  (Mass.)  1S4 ;  Harvey  v.  Rose, 
26  Ark.  7,  8,  7  Am.  Rep.  605:  Evans  v. 
Rady,  34  Ark.  883:  Stnr^  v.  Konntz,  165 
Pa.  358,  30  AU.  976,  27  L.  R.  A.  390; 
Wyckoff  V.  Ferry  C!o.,  52  N.  Y.  32,  11  Am. 
Rep.  650;  Sanders  v.  Tonng,  1  Head  (Tenn.) 
219,  78  Am.  Dec.  175;  Dudley  v.  Ferry  Co., 
42  N.  J.  Law,  26,  36  Am.  Rep.  501 ;  CTark  v. 
Union  Ferry  Co.,  35  N.  Y.  485,  91  Am.  Dec. 
66;  Hall  V.  Renfro,  8  Mete.  (Ky.)  51;  Yerkes 
V.  Sabin,  97  Ind.  141,  49  Am.  Rep.  434; 
Griffith  V.  C5ave,  22  Cal.  534,  83  Am.  Dec.  82. 

In  Pomerpy  ▼.  Donaldson,  supra,  Pomeroy 
kept  a  ferry  across  the  Missouri  river,  and 
Donaldson  applied  to  cross.  The  boat  was 
brought  up  to  the  bank  and  fastened  by  a 
'■haln  to  a  stake  driven  Into  the  ground. 
The  horses  entered  the  boat  In  a  brisk  walk 
and  drew  fbe  front  wheels  of  the  wagon  on 
the  boat,  but,  when  the  hind  wheels  struck 
the  boat,  the  stake  was  broken  and  the 
boat  receded  from  the  shore,  the  hind  wheels 
being  out  over  the  end  of  the  boat  The  driv- 
er of  the  wagon,  being  urged  by  several 
parties  cm  the  bank  of  the  river,  dismounted 
»nd  cut  the  fore  horses  loose  from  the  wagon 
and  backed  the  wagon  with  the  wheel  horses 
out  Into  the  river.  One  of  the  horses  was 
drowned  and  the  other  escaped.  A  Jury 
found  that  the  accident  was  the  result  of 
the  ferryman's  negligence  In  the  operation  of 
the  boat  without  proper  safeguards,  and  the 
judgment  for  plaintiff  was  affirmed. 

In  PoweU  V.  Mills,  supra,  plalntlfT  drove 
a  coach  and  four  horses  Into  the  ferryboat 
nnd  then  got  off  bis  seat,  and,  after  he  had 
tied  up  his  lines,  took  a  bucket  to  water 
the  horses.  While  the  ferryman  was  taking 
the  Iwat  across  the  river,  the  driver  was 
standing  before  the  front  horses  watering 
them.  One  of  the  wheel  horses  became  res- 
tive, and  the  ferryman  heard  the  driver 
speak  to  him  to  quiet  htm.  No  one  was  hold- 
ing the  horses  when  they  started  out  of 
the  boat,  but  the  driver  was  watering  those 
In  front,  and  they  started  to  run  off  the 
boat  before  it  reached  the  landing,  and  the 
coach  was  thrown  into  the  river  and  the 
property  therein  damaged.  After  the  driver 
left  his  seat  he  did  not  have  hold  of  the 
lines  or  the  horses  until  they  .ran  out  of  the 
boat  Into  the  river.  The  ferryman  was 
tnlklng  to  the  driver  while  he  was  watering 
the  horses.  The  ferry  was  a  public  one. 
Verdict  was  for  defendant,  and  plaintiff 
appealed.  The  court,  after  stating  the  law 
to  be  that  ferrymen  are  common  carriers 
and  liable  as  insurers  of  the  property  snb- 


'  mitted  to  tbcir  care,  and  for  all  accidents 
except  such  as  arise  from  the  act  of  God, 
or  the  public  enemy,  or  by  act  of  the  plain- 
tiff or  Ills  servants:  said: 

"It  plainly  results  from  these  principles  that, 
after  the  stage  coach  and  horses  were  re- 
ceived into  the  ferryboat,  they  were  in  the 
charge  and  keeping  of  the  ferryman,  and  it  be- 
came his  duty  to  make  such  provisions  as  were 
required,  from  the  nature  of  the  property  com- 
mitted to  his  charge,  to  Insure  its  safe  trans- 
portation. This,  indeed,  is  the  very  substance 
of  the  obligation  incurred  by  the  nature  of 
the  business.  The  responsibility  of  safely 
keeping  the  property  during  the  passage 
across  the  river,  and  of  employing  all  the 
means  necessary  to  that  end,  was  transferred 
from  the  owner  to  the  carrier  by  the  fact  of 
receiving  it  into  the  ferryboat;  and  it  devolved 
upon  the  defendants  to  show  that  the  accident 
which  caused  the  damage  occurred,  by  some 
of  the  means  above  mentioned,  as  exempting 
them  from  liability." 

In  Fisher  v.  Clisbee,  supra,  Fisher  opei- 
ated  a  public  ferry  across  the  TUtnoIs  river, 
and  Cllsbee's  servant,  Knhn,  with  a  horse 
and  buggy,  took  passage  on  his  boat,  and 
during  the  transportation  plalntlfTs  hoTS<» 
and  buggy  backed  off  of  the  boat  Into  the 
river,  and  the  horse  was  drowned  and  the 
buggy  and  harness  damaged.  The  proof 
showed  that  the  boat  was  well  built;  that 
when  Kohn  came  onto  the  boat  with  otfa^^ 
the  ferryman  requested  them  to  unhitch  their 
horses ;  that  the  owner  of  the  forward  team 
did  so;  that  one  of  the  others  said  his  hors*' 
was  kind  and  gentle  and  did  not  unhitch 
him,  and  that  Kuhn  did  not  unloose  his 
horse,  nor  make  any  remark;  that  Kuhn's 
horse  backed  once,  but  was  brought  forwam 
again,  and  that  defendant  told  Kuhn  that 
he  had  better  unhitch  his  horse,  which  he 
did  not  do;  that  when  the  horse  backed 
Kuhn  stood  by  his  horse's  head  and  took 
hold  of  one  of  the  bridle  reins  which  was 
bitched  hark  on  the  hook  in  the  saddle  of 
the  harness  and  pulled  forward,  and  thereby 
the  horse's  head  was  pulled  around  and 
back;  that  the  horse  continnejl  to  back. 
ICuhn  holding  on  and  pulling  on  the  check 
rein,  until  the  horse  went  off  the  boat  into 
the  river.  Judgment  was  for  plaintiff.  De- 
fendant appealed.  The  defendant  offered 
to  prove  that,  had  Kuhn  unhltdied  thft 
horse,  as  requested,  there  would  not  hav«* 
been  any  hazard ;  that  it  was  not  customary 
to  have  chains  or  bars  across  the  ends  of 
ferryboats  on  the  Illinois  river;  and  that 
it  was  usual  and  customary  for  passengers 
to  take  charge  of  their  own  horses  while 
being  transported  across  the  river.  All  this 
was  objected  to,  and  the  objection  was  sus- 
tained.   The  court  said: 

"We  are  dearly  of  the  opinion  that  the 
defendant's  liability  was  properly  held  by  the 
circuit  court  to  be  that  of  a  common  carrier. 
This  liability  is  very  strict.     They  are  held 
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liable  for  all  damage  to  goods  entrusted  to 
their  care,  anless  the  lose  is  occasioiied  by 
inevitable  accident,  not  broagbt  about  by  hu- 
man agency,  the  pnblic  enemy,  or  the  owner 
oi  the  goods.  *  *  *  As  he  [the  ferryman] 
is  supposed  to  be  better  qualified  than  even 
the  owner  himself  to  take  care  of  property 
while  in  transitu,  he  has  the  absolute  control 
over  it,  and  can  make  such  disposition  of  it  as 
he  sees  proper,  and  he  must  see  to  it  that 
he  carries  it  safely.  Snch  is  the  authority  and 
such  the  liability  of  a  ferryman  aa  to  the 
property  which  he  transports.  *  *  *  It  ia 
true  that  travelers  usually  have  a  care  and  to 
a  certain  extent  take  charge  of  their  own  teams 
and  property  while  on  the  ferry  boat,  but 
this  Is  in  subordination  to  the  ferryman  him- 
self. If  they  do  not  manage  or  dispose  of  them 
aa  he  thinks  best,  he  may  take  them  entirely 
ont  of  tbeir  hands  and  arrange  them  according 
to  the  dictates  of  his  own  judgment,  for  he  is 
responaible  for  their  safety.  It  is  true,  if  the 
owner,  by  his  willful  and  perverse  conduct, 
occasions  a  loss  which  would  not  otherwise 
have  happened,  then  he  cannot  charge  the  fer- 
ryman with  a  loss  for  which  he  is  alone  re- 
sponsible. •  *  •  There  were  no  guard 
chains  or  bars  across  the  end  of  the  boat,  and 
the  testimony  shows  what  every  man's  own 
judgment  would  dictate,  that  tbe  boat  would 
have  been  much  safer  had  it  been  thus  pro- 
vided. Had  this  reasonable  precaution  been 
taken,  in  all  human  probability  this  accident 
would  never  have  happened.  •  •  •  The 
horse  and  carriage  were  in  the  possession 
and  control  of  the  ferryman,  and  Kuhn  was 
under  no  more  legal  obligation  to  nnbiteh  the 
horse  than  he  was  to  assist  in  propelling  the 
boat.  It  was  strictly  the  business  of  the  ferry- 
man to  do  all  that  was  necessary  for  the  safe 
transportation  of  the  property  intrusted  to 
their  care.  This  evidence  did  not  tend  to  show 
that  Kuhn  did  anything  improper,  which  con- 
tributed in  any  degree  to  bring  about  the  acci- 
dent, but  only  that  he  omitted  to  do  that  which 
be  was  not  bonnd  to  do." 

[7]  DeCcBdant  urged  aa  a  defense  that  It 
was  costcnnary  to  operate  ferryboats  on  the 
Angidlna  river  and  tbe  Necbes  river  wltb- 
ont  end  gates,  stay  chains,  guard  rails,  bump- 
em,  eta  The  fact  tbat  it  was  customary  to 
opente  boats  on  the  Angelina  and  Necbes 
rivers  withont  guard  rails,  end  gates,  stay 
cbalns,  bumpers,  etc,  wlU  not  exonse  de- 
fendant; for,  being  la  a  sense  an  Insurer 
of  the  property  transported,  it  was  his  duty 
to  exercise  a  high  degree  of  prudence  and 
foresight  In  antleipatlng  that  such  contin- 
gencies might  arise,  and  such  acddents  occur, 
and  pr^Kirc  prapec  safeguards  and  equip- 
ment to  bis  boat  to  prevent  same.  It  is  not 
enough  that  this  and  other  ferries  may  have 
carried  wnlmwls  safely  wUbout  tbeee  protec- 
tive measDiea.  It  for  the  want  of  them 
losses  ooour  bat  sddom,  they  are  still  such  as 
might  be  readily  antlalpated,  and  easily, 
and  cheaply  provided  against.  Miller  v. 
Pendleton,  8  Oray  (Mass.)  C49;  Lewis  v. 
Smith,  107  Mass.  334 ;   Fisher  v.  CUsbee^  12 


lU.  343;  Wilson  t.  Hamilton,  4  Ohio  St  722. 
Finding  no  reversible  error  In  the  record, 
and  the  Judgment  being  such  as  was  proper 
under  die  pleadings  and  proof;  it  should  be 
affirmed;  and  it  Is  so  ordered. 


WESTERN    UNION    TELEGRAPH    CO.    V. 
GOLD.     (No.    1249.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso.  ■ 

Nov.  10,  1921.    Rehearing  Denied 

Dec.  8.  1021.) 

1.  Telegraphs  and  telephones  $=s65(t)— Con- 
tract to  promptly  transmit  message  held  suf- 

.    ficlently  alleged. 

A  petition  alleging  that  "R.  delivered  to  the 
representative  and  agent  of  the  above-named 
defendant  company  *  *  •  for  transmis- 
sion •  •  •  a  telegram,  •  •  •  'Urgent 
that  yon  meet  me  tomorrow  morning  at  M. 
Leave  on  aight  train  sure*— which  the  de- 
fendant by  its  representative  and  agents,  un- 
dertook to  deliver  to  the  addressee,"  and  that 
such  message  was  not  delivered  and  such  fail- 
ure resulted  In  plaintiff  not  being  employed  as 
attorney  in  certain  matter,  though  meager  in 
stating  the  contract  to  properly  transmit  and 
deliver  the  message,  was  sufficient  to  show  an 
obligation  on  the  part  of  the  defendant  to 
promptly  deliver  the  message  and  to  warrant 
recovery  of  damages. 

2.  Telegraphs  and  telephones  4=338(6)— No- 
tlee  of  eonse^osaoet  of  fallars  to  promptly 
deliver  massage  sssestial. 

While  it  is  not  essential  that  a  telegraph 
company  should  have  explicit  information  as  to 
the  character  of  a  telegram  and  of  the  conse- 
qoences  of  failure  to  promptly  deliver,  still, 
in  order  to  be  liable  for  damages,  it  must  be 
apprised  in  some  way,  either  from  the  wording 
of  the  telegram  or  from  information  by  the 
sender,  or  from  the  circumstances,  that  its 
failure  to  transmit  or  deliver  promptly  wfll 
probably  occasion  injury. 

3.  Telegraphs  and  telephones  ®=938(6)— Mes- 
sage held  notice  of  argeooy. 

A  telegram,  "Urgent  that  you  ineet  me  to- 
morrow morning  at  M.  Leave  on  night  train 
sure — "  was  itself  sufficient  to  advise  t^egraph 
company  that  the  message  was  urgent,  and 
had  reference  to  matter  of  bosiness,  and  that  it 
should  be  promptly  delivered. 

4.  Telegraphs  and  telep'hones  «Es6e(4)— Atter- 
ne/s  loss  from  failure  Is  deliver  message 
shown. 

Evidence  Ae7^  t6  warrant  finding  that  fail- 
ure of  defendant  \o  deliver  telegram  resulted 
in  plaintiff's  not  being  employed  as  counsel  and 
being  paid  a  fee  therefor. 

5.  Telegraphs  and  telephoaes  «=s>38( I)— Pay- 
ment of  fee  not  essential  to  reoovery  ftr  de- 
lay. 

It  is  not  essential  to  recovery  for  failure  to 
promptly  transmit  and  .deliver  a.  telegram  that 
a  fee  be  paid  for  the  transmission. 
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6.  OepositloBs  ®s>83(2)— Supprettlon  Of  depo- 
sition disorotlonary. 

The  suppression  of  a  deposition  is  largely 
a  matter  of  discretion  with  the  trial  conrt 

7.  Depositions  «=383 (3)— Refusal  to  soppross 
deposition  not  error. 

BefusBl  of  court  to  sappress  deposition 
of  witness  who  refused  to  answer  cross-in- 
terrogatories was  not  error  where  the  answers 
solicited  by  the  cross-interrogatoriea  were  not 
material. 

On  Motion  for  Rehearing. 

8.  Appeal  and  error  «=s>i043(6)-~No  reversal 
on  ground  of  unethical  conduct. 

A  cause  will  not  be  reversed  because  wit- 
ness in  deposition  refuses  to  answer  cross- 
interrogatories  on  the  advice  of  one  of  the 
parties,  who  was  an  attorney,  where  answers 
solicited  were  immaterial,  as  courts  cannot  re- 
verse as  a  punishment  or  to  establish  a  prec- 
edent in  the  matter  of  morals  or  professional 
duty  in  the  practice  of  law. 

9.  Depositions  «=983(3)--SBppre8sed  If  mate- 
rial questions  are  not  answered. 

A  deposition  will  be  suppressed  on  motion 
if  witness  refuses  to  answer  material  cross- 
interrogatories. 

Appeal  from  El  Paso  County  Court  at 
Law ;  J.  M.  Deaver,  Judge. 

Suit  by.  A.  S.  Gold  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Francis  R.  Stark,  of  New  York  City,  and 
Beall,  Kemp  &  Nagle  and  H.  Potash,  all  of 
Ell  Paso,  for  appellant. 

Gold  &  Kroeckel,  of  Bl  Paso,  for  appellee. 

WALTHAUi,  J.  A.  S.  Gold  brought  this 
suit  against  the  Western  Union  Telegraph 
Company  to  recover  damages  in  the  sum  of 
$800,  alleging,  as  a  cause  of  action,  the  neg- 
ligent failure  of  appellant  to  deliver  to  him 
a  telegram,  dated  October  21,  1919,  In  words 
and  figures  as  follows: 

•■A.  S.  Gold,  First  National  Bank  Bldg., 
El  Paso,  Texas.  Urgent  that  you  meet  me  to- 
morrow morning  at  Marfa.  Leave  on  night 
train  sure.  R.  R.  Kleinman." 

After  the  formal  parts  of  the  petition  It 
was  alleged: 

"R.  R.  Kleinman  *  •  •  delivered  to  the 
representative  and  agent  of  the  above-named 
defendant  company  «  •  •  for  transmis- 
sion *  *  *  a  telegrant  in  the  following 
words  and  figures,  to  wit:  [stating  the  tele- 
gram as  above] — which  the  defendant  by  its 
representative  and  agents  undertook  to  deliv- 
er to  the  addressee." 

Then  foUowa  an  allegation  ot  the  failure 
to  deliver  the  tel^n^am.  It  was  alleged 
that— 

"Kleinman  sent  the  said  message  for  the 
purpose  of  having  the  plaintift  come  to  Marfa, 


and  there  employing  plalntifF  as  attorney  and 
counsel  in  certain  legal  matters  in  which  he 
and  others  were  involved." 

It  was  alleged  that  by  reason  ot  the  fail- 
ure of  the  defendant  to  deliver  the  message 
plaintiff  was  unable  to  leave  El  Paso  by  tlie 
night  train  as  requested,  and  that  on  the 
morning  of  October  22,  1919,  Kleinman  plac- 
ed the  business  be  wished  plaintiff  to  attend 
to  in  the  hands  of  other  attorneys,  to  his 
damage  as  above. 

Appellant  answered  by  general  demurrer 
and  general  denial. 

The  case  was  tried  with  the  assistance  of 
a  jury,  and  a  verdict  rendered  In  favor  of 
plaintiff  in  the  sum  of  $150,  and  Judgment 
was  accordingly  rendered. 

The  first  assignment  is  directed  to  the 
overruling  of  the  general  demurrer.  The  sev- 
eral propositions  thereunder  are  to  the  effect 
that,  there  being  no  averment  in  the  x>etitlon 
of  a  contract  by  which  appellant  undertook 
to  transmit  the  message,  the  petition  will 
not  support  a  Judgment;  that  the  failure  to 
allege  any  payment  to  appellant  for  the 
transmission  of  the  message,  and  failure  to 
allege  that  appellant  bound  Itself  to  deliver 
the  message  the  general  demurrer,  should 
have  been  sustained;  that,  there  being  no 
allegation  of  any  notice  to  appellant  that  ap- 
pellee would  suffer  pecuniary  loss  on  hi.-i 
failure  to  reach  Marfa  on  the  morning  of 
March  22d,  nor  any  allegation  that  the  tel- 
egram on  its  face  apprised  appellant  of  th(- 
facts  from  which  It  could  reasonably  Infer 
a  pecuniary  loss  to  appellee  in  the  event  the 
telegram  was  not  delivered  on  the  night  of 
October  21st,  the  petition  was  subject  to  the 
general  demurrer. 

[1]  While  the  all^ations  in  the  petition 
are  meager  in  stating  the  contract  between 
the  sender  and  the  telegraph  company  to 
promptly  transmit  and  deliver  the  message, 
we  have  concluded,  under  the  following  au- 
thorities, that  it  was  sufficient  to  create  an 
obligation  on  the  part  of  appellant  to 
promptly  deliver  the  message  it  had  under- 
taken to  deliver.  Western  Union  Telegraph 
Co.  V.  Turner,  94  Tex.  304,  60  S.  W.  482; 
Western  Union  Telegraph  Co.  v.  Adams,  75 
CCex.  535,  12  S.  W.  867,  6  L.  R.  A.  844,  16 
Am.  St.  Rep.  920 ;  Western  Union  Tel.  Co.  v. 
True  (Supreme  Court  on  second  appeal)  105 
Tex.  344,  148  S.  W.  661,  41  L.  R.  A.  (N.  S.) 
1188;  Western  Union  T.01.  Co.  ▼.  Dorougb, 
213  S.  W.  282. 

.  The  second  assignment  and  the  propositions 
thereunder  are  directed  to  the  refusal  of  the 
court  to  give  the  requested  charge  tt>  find 
for  the  appellant.  The  several  contentions 
under  this  assignment  are  to  the  effect: 
There  was  no  evidence  that  appelant  had 
notice  by  the  verbiage  of  the  tel^:ram  or 
otherwise,  that  the  failure  of  appellee  to  be 
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In  Marfa  at  time  stated  In  the  message  would 
cause  him  peconlary  loss,  and  that,  for  want 
ot  such  notice,  the  requested  charge  should 
have  been  glT«i. 

The  drcnmstancea  nnder  whldli  the  mes- 
sage was  delivered  for  transmission  are  dis- 
closed by  the  erldence,  and  are  briefly  these: 
Klelnman,  the  sender  of  the  message,  lived 
at  Presidio,  In  Presidio  county.  Appellee, 
Gold,  was  an  attorney,  and  lived  In  El  Paso, 
and  had  been  Klelnman's  attorney  for  a  num- 
ber of  years,  and  there  was  an  understand- 
ing between  them  that  In  Important  matters 
Gold  woold  represent  Klelnman  Vtaenever 
and  wherever  reqnested.  Klelnman  desired 
Gold  to  go  at  once  to  Marfa  on  what  seemed 
to  Klelnman  at  the  time  Important  business 
for  two  of  Klelnman's  friends,  to  represent 
than  as  tiielr  attorney,  and,  also  to  advise 
with  Klelnman  In  some  matters  of  his  own. 
Appellant  had  no  notice  that  Gold  was  an  at- 
torney, or  the  matters  about  which  his  serv- 
ices as  an  attorney'  were  desired,  or  that 
Gold  would  BvBet  loss  or  damage  or  the  ex- 
tent of  it  in  the  event  the  message  was  not 
delivered,  other  than  as  the  words  contained 
in  the  telegram  would  advise  him. 

[2]  The  rule  in  this  state  seems  to  be  stat- 
ed In  Telegraph  Co.  v.  Houston  Rice  Mill 
Co.,  83  S.  W.  1064,  that,  while  It  is  not  es- 
sential that  the  company  should  have  explicit 
information  as  to  the  character  of  the  tele- 
gram and  of  the  conseQuences  involved  in  Its 
f&llure  to  i)erform  its  duty  in  delivering  the 
message,  still  it  must  be  apprised  in  some 
way,  either  from  the  wording  of  the  tele- 
gram or  from  Information  imiiarted  to  it  by 
the  sender,  or  from  the  circumstances,  that 
Its  failure  to  transmit  or  deliver  It  with  dis- 
patch will  probably  occasion  some  Injury  or 
loss.  The  case  referred  to,  and  others  we 
have  examined,  hold  that  It  is  sufficient  no- 
tice If  the  message  indicates  or  suggests 
that  it  has  reference  to  a  matter  from  which 
such  consequences  may  result  from  its  non- 
delivery. 

In  Telegraph  Co.  v.  Turner,  94  Tex.  800, 
60  S.  W.  432,  the  telegram,  omitting  the  ad- 
dress, reads: 

"Accept  offer  five  three  quarters  send  tickets 
accept  Rogers.     [Signed]    J.  T.  Turner." 

In  answering  the  crartlfled  'qnestlon: 

"Was  it  necessary  before  Turner  could  re- 
cover the  damages  daimed  by  him,  for  the 
company  to  have  notice  ot  the  fact  that  the 
delivery  of  the  message  to  Nelson  (addressee) 
was  necessary  to  close  the  contract  for  the 
sale  of  the  cotton?  " 

—the  Supreme  ODurt,  through  Judge  Wil- 
liams, answered  the  question  In  the  negative, 
saying  that  the  language  of  the  message  was 
snfBcient  to  suggest  tliat  it  was  intended  as 
the  acceptance  of  an  offer  involving  a  bnsl- 
transaction,  and  to  make  It  the  duty  of 


the  company.  If  it  desired  further  informa- 
tion, to  request  it. 

In  Telegraph  Co.  v.  Adams,  supra,  the 
court  said: 

"When  the  general  nature  of  the  communica- 
tion is  plainly  disclosbd  by  its  terms,  instead 
ot  requiring  the  sender  to  communicate  to  the 
unwilling  ears  of  the  •  •  «  operator  the 
relationship  of  the  parties  concerned,  a  more 
reasonable  rule  will  be,  where  the  receiver  of 
the  dispatch  desires  information  about  such 
matters,  for  him  to  obtain  It  from  the  sender, 
and  if  he  does  not  d«  so  to  charge  liis  princi- 
pal with  the  information  that  inquiries  woiild 
have  developed." 

[3]  The  verbiage  of  the  message  was  sufB- 
dent  to  advise  the  company  that  It  was  ur^ 
gent  and  that  Gold  should  go  to  Marfa,  and 
had  reference  to  some  matter  of  business.  If 
the  company  desired  to  know  the  relationship 
of  the  parties,  or  more  of  the  particulars  as 
to  why  Gold  should  be  in  Marfa  at  the  time 
desired,  the  rule  stated  above  makes  It  the 
duty  of  the  company  to  make  further  in- 
quiry. 

What  has  been  said  in  discussing  the  pre- 
vious assignment  applies  to  the  third  and 
fourth  assignments. 

[4]  The  matter  submitted  by  the  fifth  as- 
signment, tQ  the  effect  that  the  coiort  erred 
in  submitting  any  issue  to  the  Jury  under  the 
undlq?uted  evidence  that  it  was  not  within 
the  contemplation  of  the  parties  that  the 
failure  to  deliver  the  message  would  result 
in  the  plaintiff's  not  being  employed  as  coun- 
sel, and  being  paid  a  fee  therefor,  we  think, 
is  not  sustained  by  the  record.  Klelnman 
testified  that  Gold  had  represented  him,  and 
it  was  understood  between  hlms^  and  G<M 
that  Gold  would  serve  him  as  attorney,  and 
whenever  desired,  and  that  In  sending  the 
message  he  wanted  Gold  to  come  to  Marfa 
to  take  care  of  a  case  in  which  his  two 
friends  were  Involved.  He  and  his  friends 
thought  the  matta  Important  Klelnman 
testified  tliat  he  would  have  retained  Gold 
to  represent  himself  and  the  other  parties, 
and  Iiad  agreed  to  compensate  him  for  his 
services. 

[I]  The  sixth  assignment,  that  it  Is  not 
shown  a  fee  was  paid  for  the  transmtsslou 
of  the  message,  la  decided  against  appellant's 
contention  in  Telegraph  Co.  v.  Snodgrass,  94 
Tex.  284,  60  S.  W.  308,  86  Am.  St  Bep.  8S1. 

The  seventh  assignment  complains  of  the 
refusal  of  the  court  to  suppress  the  deposi- 
tion of  the  witness  Klelnman,  he  having  re- 
fused to  answer  certain  cross-lnterrogatoriea 
propounded  to  him  as  to  the  nature  of  the 
onployment  of  appellee  as  attorney. 

[a,  7]  The  suppression  of  a  deposition  is 
largely  a  matter  of  discretion  with  the  tri- 
al court  The  answers  solicited  by  the  cross- 
interrogatories  were  not  material  to  appel- 
lant's defense.    We  have  concluded  that  the 
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overruling  of  the  motion  to  Buppreea  the  dep- 
osition does  not  present  reversible  error. 

Finding  no  reversible  error,  the  case  is 
afianned. 

On  Motion  for  Rehearing. 

Appellant  in  ita  motion  for  rehearing  stres- 
ses two  points  as  presenting  reversible  er- 
ror: First,  the  want  of  notice  to  appelant 
that  appellee  would  sutter  pecuniary  loss  on 
a  failure  to  deliver  the  message ;  and,  second, 
the  refusal  to  suppress  the  deposition  of 
Klelnman. 

On  the  first  point,  appelant  refers  us  to 
several  cases  as  sustaining  its  position, 
among  them.  Telegraph  Co.  v.  Farrington, 
131  S.  W.  609,  and  Telegraph  Co.  v.  Barldey, 
62  Tex.  Civ.  App.  B73,  131  8.  W.  840.  In  the 
first  case,  after  the  address,  the  message 
read: 

"Meet  me  tomorrow  nigtit  at  Le  Ward.  Get 
horse  at  Miller's.    A.  G.  Farrington." 

The  agent  receiving  the  message  was  not 
informed  of  the  purpose  of  the  telegram  be- 
yond wliat  appeared  upon  its  face.  In  that 
case  Farrington  songht  to  recover  damages 
because  be  was  forced  to  dispose  of  his  cat- 
tle, which  otherwise  he  wonld  not  have  done, 
and  which  he  did  at  a  loss,  had  the  party 
addressed  in  the  telegram  been  present  to 
assist  him,  taking  with  him  another  man  and 
the  horse  indicated  in  the  message.  The 
court  held  that  the  petition  In  that  char- 
acter of  case,  having  failed  to  allege  any  no- 
tice to  the  telegraph  company,  other  than 
that  given  by  the  wording  of  the  message, 
that  negligent  delay  in  its  delivery  would 
probably  result  in  damages  "of  the  nature 
sought  to  be  recovered,"  the  petition  fails 
to  state  a  cause  of  action. 

In  the  second  case  the  telegram  reads: 

"Buy  horses.  Ship  at  once.  Other  parties 
after  them.     Confidential.     L.  M.   Berkley." 

The  addressee,  Thomas,  and  the  sender  of 
the  message,  were  buying  horses  for  the  mar- 
ket   The  question  was: 

"Did  the  telegram  upon  its  face  give  suffi- 
cient notice  to  fi^  upon  either  of  appellants 
liability  for  the  peculiar  damages  sought  in 
ttiis  action?  "  that  ts,  the  loss  of  the  contract 
with  the  seller  of  the  horses. 

The  court  said: 

"We  are  not  called  npon  to  decide  whether 
the  notice  embodied  in  the  face  of  the  mes- 
sage was  sufficient  to  form  the  basis  of  a  claim 
for  some  other  kind  of  damages,  but  whether  it 
warranted  the  giving  of  that  which  was  obtain- 
ed in  the  judgment;"  that  is,  the  loss  of  the 
contract  or  agreement. 


The  holding  of  the  court  was  that  the  mes- 
sage did  not  advise  the  company  of  the  ex- 
istence of  the  contract  or  agreement  the 
buyer  had  with  the  seller  of  tiie  horses. 

Here  tlie  wording  of  the  message  certain- 
ly Informed  the  appellant  that  Gold  was  to 
be  at  Marfa  to  meet  Klelnman  on  the  fol- 
lowing morning.  Gold  alleged  that  liad  be 
received  the  message  be  would  liave  gone  to 
Marfa.  True, .  he  further  alleged  that  be 
would  have  beat  employed  as  an  attorney 
in  some  matters  of  buslnees.  But,  aside  from 
the  loss  of  business  in  wliich  be  might  have 
been  employed,  the  evidence  of  tbe  witness 
Dale  would  sustain  tbe  amount  found  by  the 
Jury  had  Gold  simply  gone  to  Marfa  though 
he  might  not  liave  been  employed  in  any 
matter  of  business.  Tbe  amount  found  by 
the  jury  was  evidently  not  intended  to  com- 
pensate Gold  for  any  loss  of  business  after 
reaching  Marfa. 

The  Jury  evidently,  in  effect,  found  for 
the  defendant  company  us  to  the  loss  sustain- 
ed by  reason  of  Gdid  not  being  employed  as 
an  attorney,  and  found  for  Gold  on  tbe  evi- 
dence of  Judge  Dale  tbe  value  of  a  trip  to 
Marfa  on  a  matter  of  business,  less  the  prob- 
able cost.  Looking  at  the  case  as  it  now  ap- 
pears, we  cannot  say  that  it  presents  rever- 
sible error  on  the  first  point  stressed  in  tbe 
motion. 

[I,  I]  On  the  second  point:  It  presents 
more  a  matter  of  ethics  in  the  practice  of 
law.  If  the  evidence  sought  by  tbe  cross-in- 
terrogatories, and  not  answered,  because  so 
advised  by  Gold,  was  not  material  as  we 
now  view  it,  it  certainly  would  not  present 
reversible  error  on  the  ground  alone  that  the 
witness  refused  to  answer  the  cross-interrog- 
atories on  the  advice  of  Gold.  Appellate 
courts  reverse  on  the  ground  o£  material  er- 
rors, and  not  as  a  punishmoit,  or  to  estab- 
lish a  precedent  in  a  matt»  of  morals  or 
professional  duty  in  the  practice  of  law.  We 
simply  held  that  tbe  answers  solicited  were 
not  material,  and  that  their  suppression  was 
largely  a  matter  of  discretion  with  tbe  trial 
court.  If  the  witness  fails  to  answer  a  ma- 
terial question,  on  motion  the  deposition 
should  be  suppressed.  Railway  Co.  v.  Shir- 
ley, 64  Tex.  125;  Railway  Co.  v.  Green,  90 
Tex.  257,  38  S.  W.  31 ;  Railway  Co.  v.  Davis, 
63  Tex.  GiT.  At>p.  647,  116  S.  W.  423. 

In  the  last  case  cited  the  court  said: 

"Such  matters  [snm>ressing  deposition]  are 
generally  intrusted  to  the  discretion  of  the 
trial  court,  and  the  rulings  of  that  tribunal  will 
not  be  revised  on  appeal,  except  when  it  is 
made  to  appear  that  this  discretion  has  been 
abused." 

The  motion  Is  overruled. 
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HOUSTON,  E.  4  W.  T.  RY.  CO.  v.  BARRON. 
(No.  706.) 

(Gonrt  of  CiyQ  Appeals  of  Texas.  Beanmont. 
July  2,  1921.  Kehearing  Denied  Not.  23, 
1821.     Diasenting   Opinion  Noy.   30,   1921.) 

1.  R«llro«il8  «=>383(l)— Pedestrian  held  anil* 
ty  of  oontrlbutory   oeolloence. 

A  pedestrian  using  a  familiar  passway  in 
a  railroad  yard  who  did  not  look  before  cross- 
inc  a  switch  track  and  was  struck  by  cars 
making  a  flying  switch,  held  guilty  of  con- 
tributory negligence  barring  recovery,  though 
statutory  signals  were  not  given. 

2.  Neongenee  «s»83— Doetrine  of  dleoovered 
peril  stated. 

To  recover  under  the  doctrine  of  discover- 
ed peril,  it  must  be  made  to  appear  by  evi- 
dence that  the  injured  person  wag  in  a  position 
of  imminent  danger,  and  that  the  defendant, 
or  some  one  acting  for  him,  actually  discovered 
the  peril  in  time  to  have  averted  the  injury  by 
the  exercise  of  ordinary  care  in  using  all  rea- 
sonable means  at  hand. 

3.  Railroads  <8=3400(I4)— Evldaace  bold  oot  to 
raise  Issno  of  discovered  peril. 

In  an  action  for  injuries  received  on  switch 
track  in  yard  when  a  flying  switch  was  made, 
'evidence  held  not  to  raise  the  isene  of  discov- 
ered perfl. 
Walker,  J.,  dissenting. 

Appeal  from  District  Court,  Nacogdoches 
County ;  liSe  D.  Qulnn,  Judge. 

Suit  by  I.  D.  Barron  against  the  Houston 
East  &  West  Texas  Railway  Company. 
Judgmeot  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  rendered. 

Garrison,  Pollard,  Morris  &  Berry,  Ot 
Houston,  for  appellant. 

Woods,  King  &  John,  of  Houston,  for  ap- 
pellee. 

HIGHTOWEB,  O.  J.  This  was  a  suit  by 
the  appellee,  Barron,  against  appellant  to 
recover  damages  for  personal  Injuries  sus- 
tained by  appellee  on  March  31,  1920.  The 
trial  below  was  with  a  Jury,  whose  verdict 
consisted  of  answers  to  special  issues,  and 
was  in  favor  of  am>eUee  for  $10,538.60.  Ap- 
pdlee  was  struck  by  one  of  appellant's  cars 
In  ita  ynitM  at  Nacogdoches,  Tex.,  during  a 
switching  operation  of  the  train,  and  bis  left 
leg  was  so  injured  that  It  became  necessary 
to  amputate  It  several  inches  below  the  knee. 
After  Its  motion  for  new  trial  had  been  over- 
ruled, am)ellant  duly  prosecuted  its  appeal  to 
this  court. 

We  find  in  anpdiee's  brief  the  fidlowing 
statement  of  the  case,  which  statement  shows 
the  material  allegattons  of  aw^Uee's  petition, 
as  follows: 

"Paragraph  2.  That  on  or  about  the  Slst  day 
of  March,  A.  D.  1920,  plaintiff  resided  in  the 


said  cit7  of  Nacogdoches,  about  a  half  mile 
south  of  the  yards  of  the  defendant,  and  at 
about  7:30  o'clock  a.  m.,  on  the  said  31st  day 
of  March,  1920,  he  was  proceeding  from  his 
home  to  the  office  of  the  American  Railway 
Express,  where  plaintiff  was  employed,  the  said 
office  being  situated  in  the  yards  of  the  defend- 
ant in  said  city  of  Nacogdoches;  that,  in  go- 
ing from  his  home  to  the  said  office,  plaintiff 
followed  a  well-beaten  pathway  or  cinder  walk 
along  the  defendant's  main  line  track,  which 
saifl  pathway  was  then  and  there  customarily 
used  by  the  public  as  a  passway  for  pedestri- 
ans, and  has  been  so  used  by  the  public  gen- 
erally for  a  number  of  years,  all  of  which  was 
well  known  to  the  defendant,  its  servants, 
agents,  and  employ^,  and  the  use  of  said 
pathway  and  cinder  walk  for  pedestrians,  as 
aforesaid,  has  been  and  was  then  and  there 
acquiesced  in  and  consented  to  by  the  defend- 
ant; that  especially  did  defendant  acquiesce 
and  consent  to  the  use  of  the  pathway  and 
cinder  walk  by  plaintiff  and  other  employes  of 
the  American  Railway  Express,  the  said  office 
of  the  said  express  company  being  situated  on 
defendant's  right  of  way  and  premises,  and 
the  defendant  then  and  there  consenting  and 
acquiescing  in  the  use  of  the  said  pathway  by 
plaintiff  and  other  employes  of  the  said  ex- 
press company  for  gaining  ingress  and  egress 
from  and  to  said  express  company  office,  and 
the  defendant  and  its  agents  and  servants  then 
and  there  well  knowing  that  it  was  and  had 
been  the  custom  of  plaintiff  and  other  employes 
of  the  said  express  company,  for  a  long  time 
previous  thereto,  to  pass  over  aqd  through  said 
railway  yards  upon  said  pathway  or  cinder 
walk  in  going  to  and  from  their  work  at  said 
express  office;  that  as  plaintiff  crossed  Cox 
street  in  the  said  dty  of  Nacogdoches,  near 
the  south  margin  of  the  yards  of  the  defend- 
ant, going  in  a  northerly  direction  towards  de- 
fendant's depot  and  in  the  direction  of  plain- 
tiff's place  of  work,  a  freight  train  of  defend- 
ant was  being  pnlled  out  across  said  Cox 
street,  and  a  brakeman  in  the  employ  of  the 
defendant  was  then  and  there  stationed  at  a 
switch  stand  near  the  margin  of  said  street 
for  the  purpose  of  switching  cars  out  of  said 
freight  train  and  placing  them  on  the  tracks 
in  defendant's  yards;  that  plaintiff  passed  with- 
in a  few  feet  of  the  said  brakeman,  speaking 
to  him  as  be  passed,  and  proceeded  in  a  north- 
erly direction  along  said  main  line  track, 
following  said  beaten  pathway,  in  the  direc- 
tion of  his  place  of  work,  and  in  plain  view  of 
the  said  brakeman  and  other  employgs  of  the 
defendant,  who  were  then  and  there  engaged  in 
switching  said  cars;  that  after  plaintiff  had 
passed  the  aforesaid  switch  stand  the  agents, 
servants,  and  employes  of  the  defendant  care- 
lessly and  negligently  made  a  double  flying  or 
kicking  switch  across  said  Cox  street,  as  a 
result  of  which  some  of  tlte  cars  in  said 
train  were  kicked  onto  a  track  to  the  north 
or  west  of  the  main  line  track,  and  to  plain- 
tiff's left,  which  said  cars  plaintiff  then  and 
there  observed;  that  plaintiff  at  the  time  be  ob- 
served said  cars  that  had  been  kicked  onto  said 
switch  track  to  bis  left  and  to  the  north  of  the 
main  line  track  was  bearing  to  his  right  and 
across  the  switch  line  track,  near  to  a  certain 
other  switch  track  located  south  of  the  main 


4sE»ror  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlceeti  and  Indexes 
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line  track,  and  was  proceeding  in  a  northerly 
direction  along  said  cinder  pathway  near  the 
latter  switch  track  and  in  the  direction  of 
the  office  of  the  express  company,  and  also  in 
the  direction  of  the  office  of  the  yerdmaster 
of  defendant,  which  was  located  in  said  yards, 
and  at  which  office  plaintiff  was  to  delirer  a 
pail  of  milk,  which  he  was  then  and  there  car- 
rying to  an  employ^  of  defendant;  that  it  had 
been  the  custom  of  plaintiff  for  some  time 
prerious  to  said  date  to  make  delirery  of  a 
pail  of  milk  at  said  office  to  an  employ£*of 
defendant  each  morning  as  he  proceeded  to  his 
work  at  the  American  Express  office,  which 
custom  and  the  fact  that  plaintiff  customarily 
used  and  traveled  the  same  pathway  each 
morning  was  then  and  there  well  known  to  the 
defendant,  its  agents,  servants,  and  employes; 
that,  immediately  following  the  kicking  of  the 
said  cars  onto  the  switch  track  to  the  north 
of  defendant's  main  line,  the  servants  and  em- 
ployes of  the  defendant  engaged  in  such  switch- 
ing also  carelessly  and  negligently  kicked  cer- 
tain other  cars  onto  the  other  switch  track 
located  on  the  south  side  of  defendant's  main 
line  track,  end  along  which  latter  track  plain- 
tiff was  then  and  there  walking  on  said  cinder 
walk  and  pathway;  that  the, cars  kicked  onto 
said  switch  track  approached  plaintiff  from 
the  rear,  and  plaintiff  had  no  warning  of  the 
fact  that  the  said  cars  were  to  be  kicked  onto 
the  said  switch  track,  proceeded  in  the  same 
direction  that  plaintiff  was  going,  making  but 
little  noise,  and  with  no  employ^  of  defendant 
stationed  on  the  front  end  thereof  in  the  di- 
rection of  which  said  cars  were  proceeding  to 
control  said  cars,  or  to  give  warning  to  plain- 
tiff or  any  other  person  who  'might  be  in 
danger  of  being  struck  thereby;  that  plaintiff 
was  violently  struck  and  knocked  down  by  the 
aforesaid  cars,  thereby  sustaining  the  injaries 
hereinafter  complained  of;  that  after  said 
switch  had  been  set  for  the  throwing  of  said 
cars  onto  said  switch  track  sonth  of  defend- 
ant's main  line,  but  before  same  had  been 
kicked  loose  from  the  other  cars  and  onto  said 
track,  the  brakeman  of  the  defendant,  who  was 
then  and  there  operating  said  switch,  saw 
plaintiff's  proximity  to  said  switch  track  onto 
which  said  cars  would  be  kicked,  and  saw,  real- 
ized, and  discovered  the  peril  of  plaintiff,  and 
before  said  cars  had  been  kicked  upon  said 
track  signaled  to  the  engineer  and  fireman 
operating  the  engine  that  was  then  and  there 
engaged  in  switching  said  cars  not  to  kick  or 
push  said  cars  upon  said  track,  but  the  engi- 
neer and  fireman,  then  and  there  negligently 
acting  in  the  premises,  failed  to  observe  and 
heed  said  signal,  as  they  could  and  should  have 
done  had  they  been  then  and  there  exercising 
ordinary  care  in  the  matter  of  operating  said 
engine. 

"Paragraph  3.  Plaintiff  alleges  in  the  alter- 
native that,  if  the  said  bral(eman  of  the  de- 
fendant did  not  signal  to  the  engineer  and  fire- 
man then  and  there  in  charge  of  defendant's 
engine,  engaged  in  switching  said  cars,  not 
to  kick  or  push  said  cars  on  the  said  track 
where  plaintiff  was  walking,  then  said  brake- 
man  nevertheless  discovered  the  perilous  po- 
sition of  the  plaintiff  before  said  cars  were 
kicked  onto  the  said  track,  and  that  he  then 
and  there  negligently  failed  to  use  the  means 
at  his  command  to  prevent  the  said  cars  being 


kicked  onto  said  track  and  ran  against  and 
upon  the  plaintiff,  and  that  said  brakeman  and 
the  other  employes  of  the  defendant  in  charge 
of  the  switching  of  the  said  cars,  after  they 
had  discovered  the  perilous  position  of  plain- 
tiff, negligently  failed  to  give  plaintiff  any 
warning  of  the  approach  of  said  cars." 

"Paragraph  6.  That  the  aforesaid  accident 
which  befell  plaintiff,  and  by  reason  of  which 
he  suffered  the  said  injuries  hereinbefore  com- 
plained of,  would  not  have  happened  if  those 
charged  with  the  dnty  of  the  management  of 
defendant's  said  cars  had  need  and  exercised 
ordinary  care;  and  such  injuries  of  plaintiff 
were  due  to  and  approximately  caused  by  the 
carelessness  and  negligence  of  the  defendant. 
Its  agents,  servants,  and  employes,  in  this,  to 
wit: 

"(a)  In  making  a  double  flying  or  kicking 
switch  across  a  public  street  in  the  said  dty 
of  Nacogdoches,  when  the  same  was  not  nec- 
essary for  the  proper  handling  of  the  said 
cars  that  were  then  and  there  to  be  switched, 
the  making  of  said  double  flying  or  kicking 
switch  being  in  direct  violation  of  the  rules 
for  the  handling  of  cars  adopted  and  promul- 
gated by  the  defendant  among  the  employes 
of  the  defendant,  and  being  in  violation  of  the 
duty  that  defendant  owed  to  this  plaintiff  and 
Qther  licensees  using  said  pathway  over  and 
along  its  said  track  and  yard  to  avoid  injuring 
such  licensees  by  the  handling  of  its  cars. 

"(b)  In  that  Uie  servants  and  employes  of 
the  defendant  then  and  there  switched  the  said 
cars  by  kicking  the  same  onto  the  aforesaid 
tracks  without  giving  any  warning  by  bell, 
whistle,  or  otherwise  to  'pls'ntiff  of  their  in- 
tention so  to  do. 

"(c)  In  that  the  servants  and  employes  of 
the  defendant  then  and  there  kicked  or  switch- 
ed said  cars  onto  said  tracks  at  a  high,  dan- 
gerous, and  unreasonable  rate  of  speed  across 
said  public  street  and  along  said  pathway, 
knowing  that  the  same  was  then  and  there 
being  used  by  the  plaintiff,  and  knowing  that 
plaintiff  was  likely  to  be  struck  and  injured 
thereby,  and  without  giving  any  warning  to 
the  plaintiff  that  same  were  to  be  kicked  onto 
said  track,  and  without  having  any  employe 
of  the  defendant  on  the  eaid  ears  to  control 
the  movement  thereof,  and  to  prevent  same 
from  running  into  and  colliding  with  the  plain- 
tiff. 

"(d)  In  that  the  servants  and  employes  of 
the  defendant,  when  the  aforesaid  second 
string  of  cars  had  been  kicked  onto  the  switch 
track  to  the  south  or  east  of  defendant's  main 
line,  then  and  there  saw  and  discovered  idain- 
tiff's  perilona  position  from  the  approa^  of 
the  said  second  string  of  cars  in  time  to  have 
warned  bim  of  anch  approach,  and,  notwith- 
standing they  saw  and  discovered  plaintiff's 
perilous  position,  they  failed  to  give  him  any 
notice  or  warning  of  the  approach  of  the  said 
cars.  ■* 

"(e)  In  that  the  kicking  or  making  of  the 
flying  switch  of  said  second  string  of  cars  onto 
the  switch  tracks  of  defendant  to  the  south 
or  east  of  its  main  line  track  was  then  and 
there  wholly  unnecessary  in  the  proper  hand- 
ling and  switching  of  the  said  cars,  and  in  that 
the  same  was  in  direct  violation  of  the  rules  of 
defendant  company  prohibiting  the  making  of 
running  or  flying  switches,  except  when  abso- 
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lately  necmsBir,  and  in  that  the  same  were 
made  over  and  upon  a  public  road  and  street 
crossing,  in  violation  of  the  said  rnles  of  the 
defendant  company. 

"(f)  In  that  the  servants  and  employes  of 
tbe  defendant  then  and  there  made  such  flying 
switch  with  the  aforesaid  second  string  of 
cars,  without  first  having  examined  and  set 
the  brakes  thereupon  for  the  purpose  of  pre- 
venting said  cars  from  proceeding  down  said 
switch  track  at  a  high  and  dangerous  rate  of 
speed,  and  for  a  distance  sufficient  to  run  down 
and  strike  plaintiff,  such  failure  to  test  and 
aet  the'  brakes  on  said  cars  being  in  violation 
of  the  duty  the  defendant  owed  this  plaintiff, 
as  a  licensee,  and  in  violation  of  the  rules 
prescribed  for  the  handling  of  cars  by  the  de- 
f endi\nt  company. 

"■(g)  In  that  the  servants  and  employes  of 
the  defendant  then  and  there  made  said  flying 
or  kicking  switch  of  the  aforesaid  second  string 
of  cars  onto  the  said  switch  track  to  the  south 
or  east  of  its  main  line  without  then  and  there 
having  stationed  on  the  front  end  of  the  ap- 
proaching cars  a  brakeman  or  other  employ^ 
of  the  defendant  for  the  purpose  of  controlling 
and  stopping  said  cars  and  preventing  injury 
to  persons  traveling  upon  said  pathway  and  in 
said  yards,  in  violation  of  the  dnty  that  de- 
fendant then  and  there  owed  this  plaintiff  to 
exercise  ordinary  care  to  prevent  injury  to 
plaintiff  from  the  handling  of  said  cars,  and 
in  violation  of  the  rules  adopted  and  promul- 
gated by  the  defendant  among  its  employes 
for  the  handling  of  its  said  cars. 

"(h)  In  that  the  servants  and  employes  «f 
the  defendant  then  and  there  made  a  flying 
•witch  of  and  kicked  the  aforesaid  second 
string  of  cars  onto  the  said  switch  track  to  the 
south  or  east  of  the  main  line,  leaving  and 
permitting  the  said  cars  to  proceed  down  the 
said  track  on  a  down  grade,  when  said  cars,  of 
their  own  momentum,  would,  and  did,  continue 
to  run  down  said  track,  and  without  having  a 
switchman,  brakeman,  or  other  employ^  of 
the  defendant  in  charge  thereof  to  control  and 
stop  the  said  cars,  which  was  in  violation  of  a 
duty  that  defendant  then  and  there  owed  to 
this  plaintiff  and  others  using  this  pathway, 
and  in  violation  of  the  rules  and  regulations 
prescribed  by  the  defendant  company  for  the 
handling  of  its  cars  by  its  servants  and  em- 
ployes. 

"(!)  In  that  the  servants  and  employes  of 
the  defendant  then  and  there  engaged  in  switch- 
ing said 'cars  onto  the  aforesaid  switch  tracks 
of  the  defendant  failed  to  exercise  ordinary 
care  to  keep  a  lookout  for  plaintiff,  and  other 
licensees  traveling  over  and  upon  the  said  path- 
way through  the  yards  of  the  defendant. 

"(j)  In  that  the  engineer  and  fireman  then 
and  tiere  operating  the  engine  engaged  in  said 
switching  negligently  failed  to  observe  and 
heed  the  signals  given  by  other  employes  of 
defendant,  and  carelessly  and  negligently  pushed 
•nd  kicked  the  cars  that  struck  plaintiff  onto 
■aid  switch  track  to  the  south  or  east  of  the 
main  line  track  after  they  had  been  signaled 
not  to  do  so. 

"(k)  In  that  the  servants,  agents,  and  em- 
ployes of  the  defendant  then  and  there  en- 
gaged in  switching  the  said  cars  discovered 
the  perilous  position  of  plaintiff  on  or  near 
•aid  switch  tra<A,  and  saw  and  knew  that  the 
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approach  of  the  said  cars  was  not  known  to 
plaintiff,  and  that  he  would  be  struck  thereby, 
and  that  they  nevertheless  failed  to  use  the 
means  at  their  command  to  stop  said  cars  be- 
fore same  struck  plaintiff,  and  failed  to  use 
the  means  at  their  command  to  warn  plaintiff 
of  the  approach  of  the  said  cars  in  time  for 
him  to  get  out  of  the  way  of  said  cars  and 
avoid  injury  thereby." 

Appellant's  answer  consisted  of  a  general 
denial  and  plea  of  contributoty  negligenoe  on 
the  part  of  the  appellee. 

The  Jury,  in  answering  special  Issues  sub- 
mitted, found  the  following: 

(1)  That  at  and  prior  to  the  time  of  appel- 
lee's injury  appellant's  roadbed  and  yards  at 
the  place  where  the  injury  occurred  had  been 
customarily  used  by  pedestrians  as  a  passway 
for  such  a  length  of  time  as  to  bring  notice 
to  the  employes  of  defendant  making  the 
switch  in  question  that  people  were  likely  to 
be  traveling  or  using  said  roadbed  and  yards 
for  such  purpose  at  the  time  of  the  accident 

(2)  That  the  agents  and  employes  of  appel- 
lant were  gnilty  of  negligence  in  making  the 
flying  or  kicking  switch  of  the  cars  that  struck 
the  appellee. 

(3)  That  such  negligence  waa  a  proximate 
cause  of  appellee's  injuries. 

(4)  That  appellant's  servants  and  agents 
who  were  making  such  switch  of  the  cars  which 
struck  appellee  failed  to  give  any  warning  by 
the  bell  or  whistle  on  the  engine  of  their 
intention  to  make  such  switch  of  the  cars. 

(6).  That  such  failure  on  the  part  of  appel- 
lant's servants  and  employes  waa  negligence. 

(6)  That  such  negligence  was  a  proximate 
cause  of  appellee's  injuries. 

(7)  That  appellant's  servants  and  employes 
were  guilty  of  negligence  in  failing  to  have 
some  employe  on  the  front  end  of  the  cars 
that  struck  appellee,  for  the  purpose  of  con- 
trolling such  cars. 

(8)  That  such  negligence  was  a  proximate 
cause  of  appellee's  injuries. 

(9)  That  appellant's  servants  and  employes^ 
in  switching  the  cars  that  struck  appellee, 
failed  to  keep  a  reasonable  lookout  for  people 
who  might  be  using  appellant's  roadbed  and 
yards  at  the  time  of  the  injury,  and  that  such 
failure  waa  negligence  on  the  part  of  such 
employes. 

(10)  That  such  negligence  was  a  proximate 
cause  of  appellee's  injuries. 

(11)  That  appellant's  brakeman.  Will  Dukes, 
saw  and  realized  appellee's  perilous  positien 
as  the  cut  of  cars  which  caused  the  injury 
approached  him  in  time  to  have  warned  or  in- 
formed appellee  of  the  approach  of  said  cars, 
so  as  to  have  enabled  appellee  to  have  avoided 
contact  with  said  cars. 

(12)  That  appellant's  brakeman,  Dukes,  aft- 
er so  discovering  plaintiff's  perilous  position, 
failed  to  give  to  appellee  su(^  warning  as  an 
ordinarily  prudent  person  woold  have  giveu 
under  the  same  or  similar  circumstances. 

(13)  That  an  ordinarily  prudent  person,  un- 
der the  same  or  similar  circumstances,  would 
have  traveled  along  and  across  the  track  where 
appellee  was  injured  as  did  appellee. 

(14)  That  appellee  waa  not  guilty  of  contrib- 
utory negligence. 
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Thus  It  will  be  seen  that  the  jury  found 
that  appellant  was  guilty  of  negligence  in 
several  particulars,  which  proximately 
caused  appellee's  injuries,  and  also  acquitted 
appellee  of  contributory  negligence.  Appel- 
lant's main  contention  in  this  court  Is  that 
upon  the  undisputed  facts,  as  disclosed  by 
this  record,  appellee  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  and  that 
the  evidence  In  the  record  does  not  sustain 
and  was  insufficient  to  raise  the  issue  of  dis- 
covered peril.  As  bearing  upon  these  conten- 
tions, we  have  given  the  record  most  careful 
consideration,  and  have  reached  the  conclu- 
sion that  these  contentions  by  apx)ellant  must 
be  sustained.  We  concede  at  once  that  tbete 
was  evidence  sufficient  to  warrant  a  finding 
by  the  Jury  that  appellant  was  guilty  of  neg- 
ligence in  at  least  some  of  the  particulars 
as  found  by  the  Jury,  and  that  such  negli- 
gence became  and  was  a  proximate  cause  of 
appellee's  injuries,  and  therefore  It  is  entirely 
unnecessary  to  dwell  upon  that  matter  fur- 
ther. We  have  reached  the  conclusion  also, 
however,  that  appellee's  own  evidence  in  this 
case  conclusively  shows  that  he  was  guilty  of 
contributory  negligence,  and  that  there  was 
no  issue  of  fact  for  the  Jury  in  that  connec- 
tion, and,  further,  that  the  evidence  in  thia- 
case,  when  fairly  considered  in  its  entirety, 
failed  to  raise  the  issue  of  discovered  peril. 

At  the  time  of  appellee's  injury,  he  was 
an  onployfi  of  the  Railway  Express  Com- 
pany, tiie  office  of  which  company  was  just 
north  of  api>ellant'8  depot  and  station  in  the 
town  of  Macogdodies.  Appellee  at  the  time 
Uved  south  of  appellant's  depot,  station 
grounds,  and  railroad  yards,  about  half  a 
mile  distant,  and  each  morning  about  7 
o'clock  he  would  leave  home  for  the  purpose 
of  going  to  the  express  office  for  Uie  dis- 
charge of  ills  duties,  and  usnaily  traveled 
along  appellant's  main  line  north  and 
through  Its  yards  to  the    express  office. 

On  the  morning  of  the  injury  appellee 
left  hcxue  at  the  usual  time,  and  proceeded 
up  appellant's  main  line,  with  a  view  to 
the  discharge  of  his  duties  In  the  express 
office,  and  abont  the  time  he  reached  Cox 
street  in  the  town  of  Nacogdoches,  which 
crosses  appellant's  main  line  track  some 
several  hundred  feet  south  of  the  depot 
and  station  grounds,  he  met  a  freight  trahi 
of  appellant,  which  at  the  time  was  engaged 
in  a  switching  operation.  This  train  bad 
come  in  Just  a  few  minutes  before  from  the 
town  of  Lufkin,  and  on  first  reaching  the 
yards  at  Nacogdoches  the  engine  had  gone  in 
on  what  is  called  the  bouse  track  in  appel- 
lant's yards  at  Nacogdoches,  and  had  con- 
nected with  and  was  pulling  out  a  string  of 
box  cars,  consisting  of  14  in  number,  taking 
them  south  with  a  view  to  getting  them  on 
the  main  line,  and  then  switching  them  back 
on  side  tracks  in  the  yard,  where  they  were 
desired  to  be  put.  It  seems  that  appellant's 
main  line  track  runs  nearly  north  and  south 


through  the  town  of  Nacogdocbes,  and  on 
each  side  of  the  track  there  are  spurs  or  side 
tracks  leading  off  from  it  which  are  con- 
trolled by  means  of  switch  stands,  etc.  On 
the  west  side,  as  we  will  term  it,  of  the  main 
line  track  going  north,  Is  a  side  track  called 
track  No.  1,  which  bears  off  in  a  northwester- 
ly direction  from  the  main  line  track,  and  on 
the  east  side  of  the  main  line  trade  Is  a 
track  called  the  house  track,  which  bears 
off  from  the  main  line  track  in  a  north  or 
northeasterly  direction.  These  two  .switch 
tracks,  as  we  gather  from  the  record,  leave 
the  main  line  track  just  north  of  where  the 
same  is  crossed  by  Cox  streeL  The  testimo- 
ny showed,  without  dispute,  that  appellant's 
yards,  and  especially  the  space  between  the 
house  track  and  the  main  line  track,  had 
been  for  a  long  period  of  time  before  ai^>el- 
lee's  injury  used  by  the  public  in  general, 
and  by  appellee  and  other  employes  of  the 
express  company,  as  a  passageway  to  and 
from  apitellanfs  station  house  and  depot 
and  to  and  from  the  express  office  where 
appellee  worked.  In  other  words,  the  evi- 
dence in  this  case  shows  clearly  to  our 
minds  that  appellee  was  a  licensee  in  appel- 
lant's yards  at  the  time  he  was  struck  and 
injured.  The  testimony  further  shows, 
without  dispute,  that  about  the  time  appellee 
got  to  Cox  street  the  engine,  as  before  stated, 
was  pulling  out  this  string  of  cars  from 
the  house  track,  and  appellee  passed  in  a 
few  feet  of  the  engine  engaged  in  this  opera- 
tion, and  at  the  time  spoke  to  appellant's 
engineer  on  the  engine,  and  immediately 
passed  cm  north,  in  the  direction  of  the  de- 
pot and  express  office,  walking  in  a  cinder 
path  between  appellant's  main  line  and  the 
house  track  to  the  right.  He  also,  about  the 
same  time,  passed  one  of  appellant's  brake- 
men  at  a  switch  stand  and  spoke  to  the 
brakeman.  After  he  had  proceeded  in  a 
northerly  direction  some  150  or  170  feet, 
after  he  got  on  the  road  after  passing  the 
engineer,  and  while  yet  walking  in  the  cinder 
path  between  the  main  line  and  the  bouse 
track  on  the  right,  appellee  observed  a  string 
of  four  cars  that  had  been  switched  on  to 
tract  Na  1  on  the  west  side  of  the  main 
line  track,  as  before  mentioned.  These  four- 
cars  were  not  connected  with  the  engine, 
but  had  been  detached  therefrom,  and  the 
switching  operation  was  what  is  known  as 
a  flying  switch.  When  appellee  discovered 
these  four  cars  to  the  left  of  the  main  line, 
as  they  proceeded  up  track  Na  1,  he  bore  to 
his  right  from  the  main  line,  as  he  stated, 
because,  as  he  said  substantially,  it  was  Just 
instinct  on  his  part  to  do  sot  and  after 
making  a  few  steps,  after  discovering  these 
four  cars  to  the  west  of  the  main  line.  It 
dawned  upon  him,  or  occurred  to  him,  to  go 
by  the  car  repairer's  "shanty,"  which  was 
something  over  150  or  perhaps  200  feet 
north  of  where  appellant's  track  is  crossed 
by  Cox  street,  for  the  purpose  of  telling  the 
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car  repairer,  who  was  an  onploy^  of  nvpA' 
lant,  that  he  did  not  bring  tbe  pail  of  milk 
that  be  usually  brougbt  to  the  car  repairer 
eacb  momlnK,  biit  that  appellee's  fatber 
would  bring  tbe  milk.  Tbls  "sbanty"  was 
still  east  of  tbe  honse  track  and  Just  across 
it,  and  in  order  to  reacb  it  appellee,  of 
course,  would  have  to  cross  tbe  bouse  track. 
In  crossing  tbe  bouse  track  be  did  not  at- 
tempt to  do  BO  exactly  at  rigbt  angles,  but, 
as  be  stated,  stepped  upon  it  and  was  walk- 
ing diagonally  along  tbe  track,  and  wbile  in 
tbls  position  he  was  stmck  by  tbe  end  of  a 
box  car  that  was  being  switched  down  the 
house  track  <tbere  being  two  of  these  cars), 
and  was  knocked  down  and  his  left  leg  was 
so  injured  that  it  was  necessary  to  amputate 
it,  as  before  stated.  There  was  no  employiS 
of  defendant  on  ^ther  of  these  two  cars 
which  were  kicked  in  on  the  bouse  track  to 
control  tbem  or  to  give  warning  to  any  one 
of  their  approach,  and  when  appellee  stepped 
upon  tbe  bouse  track,  with  a  view  to  cross- 
ing ov«r  to  tbe  "shanty,"  these  approaching 
cars  were  wltbin  6  or  8  feet  of  him,  and,  ac- 
cording to  tbe  evidence  the  speed  of  these 
cars  was  somewhere  about  4  or  5  miles  an 
bour.  The  undisputed  testimony  shows  that 
appellee  did  not  see  these  cars  approacbiag 
on  tbe  bouse  track  and  he  testified  that  be 
(lid  not  bear  them,  but  be  also  testified,  sub- 
stantially, that  if  be  bad  been  listening  at 
tbe  time  be  stepped  upon  the  bouse  track, 
be  probably  would  have  heard  them.  Tbe 
testimony  further  shows,  without  dispute, 
that  by  merely  casting  his  eye  to  the  right 
before  stepping  uptm  the  bouse  track,  or  at 
tbe  time  thereof,  appellee  could  have  seen 
the  approach  of  these  two  cars  and  avoided 
any  contact  with  tbem,  but,  when  asked  why 
he  did  not  look  in  the  direction  of  these  ap- 
proaching cars  before  going  upon  tbe  track, 
he  merely  stated,  subetantlally,  that  be  was 
not  in  the  habit  of  looking  over  his  right 
shoulder.  He  said,  among  other  things,  too, 
that  he  knew  that  there  was  a  whistle  on  tbe 
engine,  which  he  frequently  heard  fnxn  bis 
home,  and  inferentially  tbat  he  was  relying 
upon  this  whistle  to  give  him  warning  of 
tbe  apiHxmch  of  any  cars  along  tbat  track. 
In  order  tbnt  there  may  be  no  misunder- 
standing or  mistake  as  to  tbe  effect  of  ap- 
pellee's testimony  in  this  case  bearing  upon 
the  issue  of  bis  own  negligence  we  shall 
quote  therefrom.  Among  other  things,  he 
said: 

"I  crossed  Cox  street.  The  path  I  traveled 
is  on  tite  right-hand  side  of  the  main  line. 
There  is  a  well-beaten  path  leading  down  to 
and  past  Mr.  Hill's  shop  (he  means  by  Mr. 
Hill's  shop  the  car  repairer's  shanty),  in  fact, 
on  to  the  passenger  depot  there.  I  was  fol- 
lowing on  tbe  right-hand  side  of  the  main  line, 
cross  the  house  track  right  up  here,  and  I 
came  oft  the  main  line  twice;  moved  on  down 
something  like  this  on  to  the  team  track.  I 
got  up  here  and  I  noticed  a  string  of  cars 
coming  on  this  passing  track. 


right,  after  crossing  the  house  track  (meaning 
the  switch  stand  wh«re  the  house  track  leaves 
tbe  main  line),  I  taken  some  10  or  16  steps 
liere  to  my  right,  going  in  a  northerly  direction 
towards  the  depot  or  car  repairer's  office.  I 
was  hit  possibly  80  feet  this  side  of  that  of- 
fice, south  of  the  office.  It  is  marked  there 
63  feet  from  that  office  to  this  switch  stand 
(meaning  that  it  was  63  feet  from  the  car 
repairer's  shanty  to  the  switch  stand  of  tbe 
house  track).  I  stated  I  was  Ut  al>oat  30  feet 
south  of  the  office.  That  would  be  about 
halfway  between  the  switch  stand  and  this 
office.  When  I  was  hit,  tbe  moving  cor  strode 
me  in  the  back  first,  coming  from  tbe  south. 
They  were  moving  on  the  honse  track  when 
the  car  strutdc  me.  The  house  track  is  here. 
Cars  were  coming  from  the  south,  going  north. 
When  it  hit  me,  it  pitched  me  forward  on  the 
right-hand  side  of  the  track,  the  house  track. 
The  cars  over  on  the  passing  track  called  my 
attention  (he  means  by  passing  track  tra^ 
No.  1,  which  was  on  the  west  side  of  appel- 
lant's main  line),  and  when  the  car  hit  me  it 
turned  me  a  somersanlt.  *  *  *  I  think  the 
colored  brakeman  was  tbe  first  man  to  me. 
*  *  *  I  reached  Cox  street  that  morning 
something  between  7  and  8  o'clock.  I  left 
home  just  as  the  7  o'clock  whistle  blew.  The 
whistle  was  blowing  as  I  walked  out  the 
gallery.  I  think  it  must  have  been  something 
like  7:15  possibly  when  I  reached  (}oz  street. 
As  I  came  to  Cox  street  this  train  was  pulling 
back,  g<Hng  south.  The  train  was  moving  south 
as  I  went  down.  Tbe  car  that  strnck  me  was 
going  north.  After  I  bad  crossed  the  house 
track  on  the  right-hand  side  of  the  main  line, 
rather  before  I  came  to  the  house  track 
(meaning  before  be  reached  the  point  where 
the  honse  track  makes  off  from  tbe  main  line), 
I  looked  back  and  saw  where  a  string  of  cars 
were  there  on  what  I  call  the  passing  track 
on  the  west  side  of  the  main  line.  They  were 
kicked  loose,  I  suppose.  They  were  coming  in 
on  that  track,  anyway.  I  don't  know  whether 
they  were  detached  from  the  locomotive  or  not. 
They  were  coming  in  on  this  track  over  to  the 
west  of  there,  not  the  track  I  was  on.  When 
I  looked  back  and  saw  that,  I  was  fixing  to 
cross  the  house  track  going  on,  between  the 
house  track  and  the  main  line.  After  I  crossed 
the  house  track  (meaning  the  point  where  the 
house  track  leaves  the  main  line),  I  was  going 
about  due  north.  I  looked  to  my  left,  and 
these  cars  were  coming  down  by  me  some 
20  or  30  or  35  feet  on  my  left  on  what  we 
call  the  passing  track,  on  the  west  side  of  the 
main  line.  Those  cars  were  kicked  loose,  I 
suppose.  They  were  coming  in  on  that  track, 
anyway.  I  don't  know  whether  they  were  de- 
tached from  the  locomotive  or  not,  coming  in 
on  this  track  to  the  west  of  that  When  I 
looked  back  and  saw  that,  I  was  fixing  to 
cross  the  house  track  going  on,  between  the 
house  track  and  main  line.  After  I  crossed 
the  house  track  I  believe  I  was  going  some- 
thing like  about  due  north.  I  looked  to  my 
left,  and  these  cars  were  coming  down  by  me 
some  20  or  30  or  35  feet  to  my  left  on  what 
we  call  the  passing  track.  Tbat  was  on  the 
west  side  of  the  main  line.  When  I  got  to 
this  point  about  here,  I  looked  back,  and  saw 
these  cars  coming  down  here  west  of  me,  com- 
I  turned  to  my    ing  off  from  the  main  line,  off  on  the  passing 

Digitized  by  VjOOQ  IC 


840 


2S5  SOUTHWESTERN  REPOBTEB 


n^x. 


track.  They  went  down  the  passenger  or 
passing  track.  Those  cars  that  stmck  me  in 
the  back  came  in  on  the  house  track  after 
the  first  string  of  cars  palled  in  on  this  pass- 
ing track,  because  they  were  going  on  by.  I 
tamed  my  head  and  saw  these  cars  comllii; 
down  there  in  the  yard.  I  did  not  start 
toward  that  string  of  cars.  I  turned  to  my 
right  away  from  them.  Aa  I  got  there,  those 
that  were  tnmed  in  on  the  house  track  struck 
me  in  the  back.  Those  cars  over  on  the  pass- 
ing track  were  still  moving  on  towards  the 
freight  depot  at  the  time  I  was  stmck  by  the 
other  moving  cars.  I  did  not  know  they  were 
aiming  to  kick  any  other  cars  other  than 
these  I  saw  passing  on  my  left.  Those  cars 
that  were  on  the  west  on  the  passing  track 
were,  I  suppose,  some  30  or  possibly  86  feet 
from  me  to  my  left.  They  were  moving  at  the 
time  the  cars  on  the  house  trade  bit  me.  After 
I  was  hit  I  couldn't  tell  how  many  cars  there 
were  in  the  string  of  cara  that  came  down  the 
house  track,  but  they  had  already  passed  me. 
Just  to  look  at  those  cars,  they  went  some  40 
or  50  yards  down  the  track  after  they  ran  over 
me,  down  the  house  track.  As  T  came  across 
Goz  street,  the  train  and  cars  were  backing  up, 
going  south.  The  locomotive  was  palling  a 
string  of  cars,  traveling  south  towards  Hous- 
ton. It  was  headed  north,  the  front  of  the 
locomotive,  towards  the  string  of  the  cars.  As 
the  locomotive  carried  this  string  of  cars  out 
on  tile  main  line,  it  was  backing  np.  There 
was  no  other  sbring  of  cars  or  train  other 
than  the  one  as  I  passed  by  going  down  that 
direction.  I  spoke  to  the  engineer  as  he 
passed.  I  hollered  at  blm  and  told  him  good 
morning,  on  the  right-hand  side  of  the  main 
line.  If  the  engine  was  headed  north  toward 
Shreveport,  the  engineer  would  be  on  the  right- 
hand  side.  I  passed  him,  some  4  or  B  or 
possibly  6  feet  from  him,  as  he  went  back 
from  the  compress  switch,  and  I  spoke  to  him. 
After  I  passed  I  also  saw  this  yellow-colored 
brakeaum  who  was  in  here  a  few  minutes  ago. 
He  was  standing  abont  the  switch  pole  that 
leads  out  onto  track  No.  1  or  the  passing 
track.  He  was  standing  at  the  second  switch 
from  Cox  street.  That  is  the  switch  that  he 
would  operate  if  this  string  of  cars  were 
kicked  by  the  engineer  back  on  this  passing 
track.  I  passed  him  some  14  or  15  feet  from 
him  and  said  good  morning,  and  continued  down 
on  the  right-hand  side  as  I  have  detailed  to 
you,  I  suppose  it  was  less  than  half  a  minute 
after  I  had  told  him  good  morning  and  walked 
on  before  I  saw  this  string  of  cars  coming  on 
the  passing  track  and  before  the  string  of  cars 
on  the  house  track  hit  me.  I  was  walking 
fast  that  morning.  Assuming  there  was  a 
brakeman  on  top  of  that  string  of  cars  that 
passed  down'  this  passing  track,  he  could 
have  seen  me.  I  would  have  been  something 
like  35  or  40  feet  from  him.  If  he  was  on 
those  cars  that-  went  down  the  passing  track, 
there  was  nothing  between  him  and  the  other 
cars  coming  down  behind  me  on  the  house 
track.  If  he  had  been  on  top  of  the  cars  go- 
ing down  the  passing  track,  I  don't  think 
he  would  have  been  in  excess  of  30  feet  from 
the  cars  going  down  on  the  house  track.  I 
didn't  know  any  cars  were  coming  on  that 
house  track  at  all.  The  first  time  I  had  any 
information  that  there  were  any  cars  coming 
on  that  house  track  was  when  they  struck  me. 


That  was  a  locomotive  engine  drawing  those 
cars.  I  have  seen  locomotive  enpnes.  That 
was  an  engine  of  the  H.  B.  &  W.  T.  By.  Co. 
As  a  rule  they  have  a  bell  and  whisUe  on 
those  engines  or  signals  and  things  of  that 
kind.  From  the  time  that  engine  passed  m« 
going  out  until  that  first  string  of  cars  came 
by,  there  wasn't  any  warning  whatever  given, 
either  by  bell  or  whistle.  I  always  heard  the 
whistle  when  it  was  blown  before  out  at  home. 
Nothing  whatever  was  done  vrith  the  whistle 
that  morning.  From  the  time  I  passed  the 
engine  until  the  cars  hit  me  on  the  house  track 
no  noise  was  made  by  the  whistle.  The  bell 
was  not  rung.  I  guess  it  was  possibly  half  * 
minute  or  a  minute  after  I  was  struck  before 
this  brakeman  got  to  me.  That  was  the  same 
brakeman  that  I  passed  up  at  the  switch.  The 
first  I  knew  of  him  he  was  standing  just  across 
the  main  Une  from  me.  When  I  raised,  up  with 
my  leg  gripped  in  my  hands,  I  was  facing  east 
and  was  calling  for  some  one  to  come  to  me. 
I  looked  back  over  my  shoulder,  turned  around, 
and  saw  this  colored  brakeman  standing  there, 
about  14  or  U5  feet.  I  said,  'Please  come  to 
me  and  help  me.'  That  was  the  same  one  I 
passed  and  spoke  to. 

"I  am  familiar  with  that  situation  that  I 
have  been  testifying  about,  and  the  character 
of  the  ground,  and  whatever  there  may  be  on 
this  side  of  the  road  and  west  side  of  the 
track.  There  is  no  obstruction  whatever  from 
the  road  on  the  side  of  this  track  np  to  where 
I  passed  tliis  engine  down  to  the  point  where 
I  was  hit  I  have  been  there  since  to  see 
whether  there  is  from  the  point  where  I  waa 
hit  back  up  that  side  or  the  right-hand  side  of 
the  engine,  down  there  by  the  side  of  the  track, 
and  I  then  had  a  dear  view.  There  was  noth- 
ing whatever  that  could  obstruct  or  intervene 
between  me  and  the  right-hand  side  of  the 
engine  down  by  the  side  of  the  trade.  Tlie 
main  line  is  straight  from  Cox  street  «n  to 
the  depot,  the  passenger  depot,  but  it  bears 
a  little  bit  back  east;  makes  a  slight  cnrre 
to  the  east  going  from  Cox  street.  It  doesn't 
to  say  curve;  Just  seems  to  bear  off  a  little 
bit.  *  *  *  I  have  been  through  it  a  num- 
ber of  times;  have  seen  them  switching  there 
often.  I  have  never  before  that  time,  in  pass- 
injg;  through  the  yard,  observed  any  of  the 
employes  making  what  they  call  a  double  fly- 
ing or  kicking  switch.  *  *  *  I  supposed  the 
place  I  was  in  was  safe  (he  meant  the  cinder 
walk  between  the  main  line  and  the  house 
track  where  he  was  traveling  before  he  stepped 
upon  the  bouse  track) ;  if  I  had  stumbled  I 
might  have  fallen  down.  I  was  walking  along 
perfectly  safe.  When  I  met  that  train  I  was 
just  above  the  ice  plant,  when  the  locomotive 
passed  me,  south  of  the  ice  plant.  I  met  the 
locomotive  backing  south,  and  I  was  coming 
north.  That  locomotive  at  that  time  had  a 
long  string  of  cars  attached  to  It.  The  head  of 
the  engine  was  pointed  north.  I  knew  that 
engine  and  those  cars  were  not  on  their  way 
down  to  I/ufkin.  I  thought  the  engine  was 
switching  cara,  and  knew  how  things  were 
done.  I  supposed  they  were  switching.  I 
spoke  to  the  engineer;  as  I  walked  along  by 
the  side  of  him,  I  told  him  good  morning,  and 
he  spoke  to  me.  As  I  came  along  the  last  one 
of  that  string  of  ears  passed  me  somewhere 
about  Cox  street,  going  the  other  way.  That 
was  the  end  of  the  cars  that  passed  me  about 
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Cox  itreet  •  *  •  Siritches  vanally  stay 
closed,  most  nsiwaUy.  Cars  are  asnally  on 
this  team  track,  the  one  down  here  on  the 
■witch  track  by  the  freight  depot.  They  stand 
on  all  those  tracks  all  through  the  yard  at 
times.  Various  and  sundry  times  I  have  seen 
those  tracks  filled  with  cars.  They  are  put 
there  with  an  engine,  either  kicking  or  pushing 
them  in  on  the  tracks.  I  have  ^n  them  when 
they  were  making  np  the  trains  and  when  they 
were  braking  them  up,  and  that  is  the  way 
they  do  it.  *  *  *  'Wlen  I  passed  the  engi- 
neer up  here,  I  told  him  good  morning.  So 
far  08  I  know  and  so  far  as  any  information 
that  I  gave  him,  he  didn't  know  where  I  was 
going,  except  he  knew  I  worked  at  the  express 
office  and  knew  I  was  on  my  way  to  work. 
When  I  got  here,  crossed  what  I  teem  the 
house  track,  going  north,  crossing  the  house 
track  (meaning  where  he  passed  the  switch 
stand),  it  I  had  kept  on  between  the  house 
track  and  the  main  line,  I  wouldn't  have  got- 
ten hurt.  There  was  plenty  of  room  for  me 
to  have  walked  there  in  safety.  Sure,  if  I  had 
not  have  tnmed  at  right  angles,  crossing  the 
track  at  the  point  marked  O  (meaning  the 
point  where  the  accident  occurred),  I  would 
not  have  been  struck,  if  I  hadn't  hav*  stepped 
on  the  track.  That  waa  a  safe  place  for  me 
to  walk,  between  the  tracks,  on  to  the  express 
office.    I  seen  these  cars  coming.     (The  refer 


When  I  stepped  out  on  the  ties  certainly  there 
was  a  canse  for  it  When  I  saw  those  cars 
west  of  me  on  tlte  first  line  west  of  the  main 
line,  even  and  passing  me,  I  -  stepped  as  far 
away  from  them  as  I  could.  It  never  ooenrred 
to  me  they  ought  hit  me;  Jost  natural  to  get 
as  far  away  from  them  as  possible.  *  *  • 
When  I  started  across  the  house  trade  at  the 
point  marked  O  (this  point  is  where  the  acci- 
dent occurred),  I  only  looked  at  the  cars  pass- 
ing on  my  left.  As  to  whether  I  looked 
back  Boath  to  see  if  any  cars  were  coming  in 
on  the  track  I  was  crossing,  will  answer  I  don't 
hardly  ever  look  over  my  right  shoulder;  there- 
fore I  didn't  look  south  to  see  if  any  cars 
were  coming.  I  looked  back  when  I  started 
to  cross  house  track  the  first  time  to  make 
sure  the  cars  were  going  to  stop.  I  looked 
back  to  see  if  the  cars  were  standing  on  the 
left  side  of  the  main  line,  and  it  was  safe  to 
walk  across.  •  •  •  Just  before  I  started  to 
cross  the  track  at  the  point  marked  C,  if  I 
had  turned  directly  around  I  could  have  seen 
those  cars;  if  I  had  turned  to  my  right,  I  could 
have  seen  them  coming;  there  is  no  doobt  about 
that.  There  was  not  a  thing  on  earth  to  have 
kept  me  from  seeing  them  had  I  turned  towards 
them  and  looked.  All  I  would  hare  had  to 
have  done  would  have  been  to  turn  my  head 
and  see  those  cars  coming;  turned  and  looked 
back.     I  didn't  do   that;   I  didn't  look  back. 


encc  was  to  the  four  cars  on  track  No.  1 1  Gertafnly  I  wouldn't  have  attempted  to  cross 
west  of  the  main  line.)  That  was  a  safe 
place  for  me  to  walk;  there  wasn't  anything 
at  ell  about  tltat  to  gat  me  hnrt  there.  Cer>- 
taiidy  I  didn't  teU  any  one  working  for  the  rail- 
road company  I  was  going  to  cross  that  track 
just  before  I  did  cross  it.  I  was  Just  walk- 
ing along  there;  no  one  then  knew  I  was  going 
to  attempt  to  cross  diagonally  that  track  that 
was  working  for  the  railroad  company,  so 
far  as  I  know.  The  cars  that  were  moving 
over  to  my  left  came  right  by  the  side  over 
here.  They  were  moved  on  past  me.  Some 
had  done  passed.  That  was  the  first  track 
west  of  the  main  line.  I  don't  know  how  many 
cars  were  there;  I  never  took  any  notice  of 
the  niiml>er;  I  couldn't  say  whether  there  were 
two,  three,  or  four.  They  were  Just  even  with 
me  as  I  saw  the  cars  coming  by.  I  was  walk- 
ing north.  I  didn't  see  those  cars  that  were 
on  the  first  track  west  of  the  main  line  until 
they  got  even  with  me  and  passing  me.  I  then 
looked  to  the  left,  that  would  be  to  the  west, 
looking  right  in  the  direction  I  saw  the  cars 
then  passing  me  on  this  line,  which  was 
the  first  line  west  of  the  main  line.  I  think 
I  was  in  a  safe  place  from  those  cars.  I  never 
took  any  notice  of  those  cars  as  to  whether 
there  was  any  one  on  them.  There  was  noth- 
ing whatever  to  direct  my  attention  to  those 
cars  before  I  got  there;  they  were  just  moving 
cars.  I  thought  something  about  those  cars 
pasring;  it  always  makes  me  back  sway  from 
the  track  whenever  I  am  around  the  express 
office  and  a  train  is  switching.  There  was 
nothing  particularly  to  call  my  attention  to 
those  cara  passing  on  the  west  of  the  main 
line  except  just  natural  to  get  as  far  away 
from  any  seen  danger  as  possible.  When  I  saw 
those  cars,  it  never  occurred  to  me,  except  to 
just  get  as  far  away  as  possible;  just  the  nat- 
ural instinct  to  get  away  from  any  possible 
danger.    I  was  moving  away  from  Uiose  cars. 


over  those  ties  if  I  had  looked  back  and  seen 
those  cars  coming.  The  roar  of  these  other 
cars  passing  me  on  the  left  kept  me  from 
hearing  those  cara  coming.  Certainly  those 
cars  were  making  noise  aa  they  passed.  All 
cars  do,  I  think;  all  cars  make  a  noise.  These 
three  or  four  cars  I  heard  going  north  on  the 
west  side  of  the  main  line,  I  could  hear  those 
cars  making  a  noise;  they  were  making  pretty 
good  speed  as  they  came  by,  making  a  noise 

Cyou  could  hear  them  pass,  miese  other 
rs  that  ran  over  me  doabtless  were  aiaklng 
a  noise,  bat  I  didn't  hear  it  Possibly,  if  I  had 
been  listening  for  them,  I  could  have  heard  a 
noise  back  that  way,  but  my  attention  was 
attached  down  here,  and  therefore  I  was  not 
listening  for  a  noise  back  that  way.  As  to 
whether  I  was  listening  for  a  bell  and  whistle 
on  that  engine  that  I  had  seen  np  there,  will 
say  possibly  I  didn't  have  my  mind  attached  to 
it  at  the  time.  I  didn't  have  my  mind  attached 
to  it,  and  wasn't  listening  whether  the  bell 
had  gone  to  ringing  at  the  ice  plant  or  not;  I 
wasn't  listening  for  it;  I  couldn't  s^y  I  was 
giving  it  any  thought.  I  wasn't  thinking  about 
the  bell  or  whistle,  either  one,  at  the  time. 
I  was  going  about  getting  ont  of  danger,  I 
suppose,  as  far  as  I  possibly  could.  I  crossed 
the  track— suppose  the  tracks  must  have  been 
about  4  feet  wide — and  taken  four  or  five  steps 
to  go  across  in  a  place  going  angling  to  the 
northeast.  I  was  crossing  the  track  diagonal- 
ly, approximately  something  similar  to  that. 
As  I  stepped  on  the  track,  I  was  then  walk- 
ing down  the  track  in  a  measure,  going  down 
and  crossint;  at  the  same  time.  I  got  struck 
before  I  passed  over  the  eaM  roil.  I  think  I 
most  have  been  between  them;  might  liave  had 
ny  right  foot  over;  don't  remember  for  certain 
whether  my  right  foot  was  over  the  rail  or  not. 
Walking  that  way,  the  car  from  behind  struck 
me  right  along  here  (indicating).    I  think  the 
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bruise  is  right  here,  a  littie  to  the  left  of  my 
back  bone.  I  don't  know  whether  it  was  the 
comer  of  die  car,  drawhead,  or  anything  about 
it,  bat,  whatever  it  was,  I  don't  think  I  had 
gone  over  8  feet.  From  the  time  I  entered  on 
the  track  I  don't  think  I  could  have  gone 
over  8  feet  before  I  was  struck.    •    •    •  " 

The  evidence  ot  the  appellee,  as  adduced 
on  the  trial  below,  as  above  quoted,  bearing 
upon  the  Issue  of  his  contributory  negli- 
gence, is  practically  all  his  evidence  bearing 
materially  upon  that  point.  To  quote  "more 
from  his  evidence  on  that  point  would  be  but 
a  repetition,  and  no  useful  purpose  would  be 
served  by  doing  ao. 

It  appears  from  the  tmdisputed  testimony 
in  the  case  that  appellee  had  been  in  the  em- 
ploy of  the  express  company  for  a  long  period 
of  time  prior  to  the  injury,  and  had  been 
working  in  the  particular  capacity  In  which 
he  was  employed  at  the  time  of  his  Injury 
for  approximately  a  year,  and  each  day  he 
passed  through  the  yards  of  appellant,  where 
the  injury  occurred.  The  evidence  shows 
without  dispute,  and  in  fact  it  is  admitted 
by  appellee  himself,  as  we  have  shown,  that 
he  was  thoroughly  familiar  with  the  char^ 
acter  of  switching  done  in  the  yards  every 
day.  Hence,  as  be  testified,  the  very  train 
which  he  met  at  Cox  street,  Just  a  few 
moments  before  the  injury,  had  then  entered 
the  yard  for  the  purpose  of  switching  cars 
and  placing  them  on  the  side  tracks  leading 
out  on  each  side  from  the  main  line.  He 
knew  that  he  left  this  train  behind  him  as 
he  proceeded  north  in  the  direction  of  the 
express  office.  He  testified,  as  we  have 
shown,  that  he  had  frequently  observed  cars 
standing  upon  all  the  switch  tracks  in  aij 
plant's  yards,  and  Icnew  tliat  they  were 
placed  there  by  switching  operations.  His 
own  testimony,  as  we  have  quoted  it,  shows 
that  'there  was  no  obstruction  whatever  to 
his  view  of  the  approaching  car  which  in- 
jured him  either  before  or  at  the  time  he 
stepped  upon  the  house  track  or  while  on 
the  house  track  for  the  few  feet  that  he 
traveled.  The  only  reasonable  construction 
to  be  given  to  his  testimony  is  that  he  nei- 
ther looked  nor  listened  to  see  whether  ears 
may  have  been  approaching  on  the  house 
track  before  he  left  the  cinder  path  of  safety 
and  8ten)ed  thereupon.  Indeed,  his  testi- 
mony, when  carefully  analyzed,  is  to  the 
effect  that  he  was  paying  no  attention  what- 
ever for  his  own  safety  at  the  time  he  step- 
ped upon  the  house  track  where  he  was  in- 
jured. He  stated,  substantially,  that  he  did 
not  hear  the  approach  of  the  cars  before  he 
was  struck,  but  in  the  same  breath  he  stated, 
substantially,  that  he  probably  would  have 
heard  the  cars  if  he  had  been  listening  or  if 
he  had  been  paying  any  attention.  He  also 
stated,  substantially,  that  by  a  mere  glance 
to  his  right  he  would  have  seen  the  approach 
ot  these  two  cars  on  the  hou^  track  before 


stepping  upon  it,  and  that  he  did  not  even 
as  much  as  turn  bis  head  1b  that  direction, 
stating,  "I  don't  hardly  ever  look  over  my 
right  shoulder."  It  is  true  he  testified  that 
his  attention  had  Just  been  attracted  by  the 
four  cars  that  were  being  switched  on  track 
No.  1,  wliich  was  on  the  west  side  of  the 
main  Une,  an4«which  four  cars  had  already 
passed  appellee  before  he  stepped  upon  the 
house  trade.  He  admitted  tha\  be  was  in  no 
danger  whatever  from  these  four  cars  on  the 
west  of  the  main  track,  and  knew  that  the 
cinder  path  between  the  house  track  and  the 
main  track  on  which  he  was  traveling  was 
a  perfectly  safe  place  for  him  to  walk,  not- 
witlistandlng  the  presence  of  the  four  cars  on 
track  No.  1  west  of  the  main  line,  and  that 
be  loiew  that  he  was  in  no  danger  whatever, 
and  that  there  was  no  occasion  for  him  to 
be  afraid  of  these  four  cars  on  the  house 
track ;  but  he  said  that  it  was  just  natural 
instinct  for  him  to  get  away  from  than,  if 
possible,  and  about  that  time,  too,  be  thought 
of  stepping  over  the  home  trade  to  the  car 
repairer's  shanty,  as  we  have  before  Stated. 
[1]  Ci)On  these  undisputed  facts,  how  can 
It  be  said  that  appellee  was  exercising  rea- 
sonable and  proper  care — that  Is,  ordinary 
care — ^for  his  own  safety  in  this  railroad 
yard  at  the  time  he  was  injured?  The  Su- 
preme Court  of  this  state  long  ago  announced 
it  as  a  sound  rule  of  law  that  it  was  the 
duty  of  one  in  going  upon  a  railroad  track,  a 
place  of  Inherent  danger,  to  use  ordinary 
care  with  a  view  of  ascertaining  whether  he 
might  do  so  with  safety  to  himself,  and  that, 
if  be  failed  to  use  such  care,  and  injury  re- 
sulted by  contact  with  a  train  approaching 
tlie  point,  then  such  person  was  guilty  of 
contributory  negligence  as  a  matter  of  law, 
and  a  recovery  would  be  barred,  unless,  of 
course,  recovery  might  be  had  under  the  rule 
of  discovered  peril.  For  instance,  in  the  case 
of  Railway  Co.  v.  Eutac,  72  Tex.  643,  11  S. 
W.  127,  the  Supreme  Oourt,  among  other 
things,  said: 

"Ordinarily  the  fact  that  the  customary  sig- 
nals were  not  made  does  not  relieve  a  person 
approaching  an  open  crossing  from  the  duty 
of  keeping  a  proper  lookout  on  approaching 
the  road.  And  where  a  person  knowingly 
about  to  cross  a  railroad  track  may  have  an 
unobstructed  view  of  the  railroad,  so  as  to 
know  of  the  approach  of  a  train  a  sufficient 
time  to  clearly  avoid  any  injury,  he  cannot  re- 
cover a^  a  matter  of  law,  although  the  com- 
pany may  have  been  negligent  or  neglected  to 
perform  a  statutory  requirement." 

In  the  case  of  I.  &  Q.  N.  R.  Co.  v.  Edwards, 
100  Tex.  23,  93  S.  W.  106,  the  Supreme  Court 
of  this  state  again  said: 

"The  law  is  well  settled  that  a  traveler  ap- 
proaching a  railroad  crossing  most  exerdse 
ordinary  prudence  in  going  upon  the  track  to 
see  that  he  may  do  so  with  safety.  Be  cannot 
excuse  the  absence  of  all  care  by  showing  that 
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those  in  charge  of  the  train  h«Te  also  been 
KuiltT  of  negligence.  Thia  is  the  precise  atti- 
tude of  the  plaintifF,  when  he  daims  that  he  was 
not  bound  to  look  out  for  himself  nntil  the 
statutory  signals  were  given.  His  claim  can- 
not be  admitted  withont  denying  the  rule  which 
exacted  the  dnty  of  due  care  on  his  part,  a 
duty  aa  Irinding  on  him  as  was  the  duty  of  giv- 
ing signals  binding  on  the  defendant  •  •  * 
While  persons  using  a  railway  crossing  have 
the  right  to  expect  that  the  law  requiring  sig- 
nals will  be  obeyed,  this  is  not  a  substitute  for 
the  duty  of  exercising  care  for  themselves,  and 
they  are  not  excused  from  that  duty  by  the 
fault  of  the  other  party.  No  case  in  this  court 
has  allowed  a  recovery  upon  facts  snch  as 
these,  and  the  judgment  cannot  be  permitted 
to  stand  without  abolishing  the  rule,  recog- 
nized by  all  authority,  requiring  the  exercise 
of  ordinary  prudence  on,  the  part  of  persons 
crossing  railroad  tracks." 

The  undisputed  evidence  In  the  Edwards 
Case  showed,  substantially,  that  the  plain- 
tiff, Edwards,  was  injured  at  a  public  road 
crossing  over  the  railroad  trade,  and  that 
tbe  aeddent  occnrred  in  the  nighttime,  but 
that  tbe  headlight  of  the  approaching  train 
could  have  been  seen  for  a  long  distance  be- 
fore tbe  crossing  was  reached,  and  that  Ed- 
wards failed  to  look  for  tbe  approach  of  tbe 
train  before  going  upon  tbe  crossing;  in 
other  words,  the  view  of  tbe  approaching 
train  was  unobelzuoted,  and  if  Edwards,  be- 
fore going  upon  die  crossing,  had  looked  for 
tbe  approach  of  tbe  train,  he  would  have  seen 
It  in  time  to  have  avoided  contact  therewith. 
Tie  testified,  however,  substantially,  that  he 
knew  that  railroad  trains  were  required  to 
blow  the  wliistle  and  ring  tbe  bell  before 
going  over  public  crossings,  and  that  he  was 
relying  upon  those  duties  l>eing  performed 
as  his  reason  for  not  looking  for  the  approach 
of  tbe  train.  The  Supreme  Ck>urt,  as  the 
above^iaoted  language  shows,  found  no  dif- 
ficulty and  bad  no  hesitancy  in  holding  that 
Edwards  was  guilty  of  contributory  uegli- 
Kenoe  as  a  matter  of  law,  and  a  judgment  In 
bis  favor  was  reversed  and  rendered.  If  the 
Edwards  Case  has  ever  been  expressly  over- 
ruled, or  even  criticized,  by  the  Supreme 
Cknirt  of  this  state  at  any  time,  it  has  escap- 
ed our  notice.  We  are  aware,  of  course,  that 
the  Edwards  Case  has,  on  a  number  of  occa- 
sions, been  invoked  by  appellant  railroad 
companies  where  it  bad  no  application,  and 
in  such  Instances,  of  course,  both  the  Courts 
of  Civil  Appeals  and  tbe  Supreme  Court  of 
this  state  have  declined  to  let  the  holding  in 
that  case  control.  But  as  late  as  the  case  of 
Kirksey  v.  Southern  Traction  Co.,  110  Tex. 
190,  217  S.  W.  139,  tbe  Supreme  Court  of  this 
state  baa  referred  to  the  Edwards  Case,  mot 
for  tbe  purpose  of  critidsing  It  in  any  par- 
ticular, but  merely  to  show  that  the  facta 
in  tbe  Edwards  OtiM  distinguished  it  from 
tbe  fSacts  In  the  Kirksey  Case.  There  was 
not  even  an  Intimation  In  the  Kirksey  Case 


by  the  Supreme  Court,  in  tbe  opinion  deliv- 
ered by  Justice  Hawkins,  that  the  Court  was 
to  any  extent  inclined  to  criticize  tbe  Ed- 
wards Case.  The  rule,  as  announced  In  the 
Edwards  Case,  was  expressly  reaflSrmed  In 
Boyd  V.  Railway,  101  Tex.  411, 108  S.  W.  813, 
by  the  Supreme  Court  of  this  state.  For  in- 
stance, in  the  Boyd  Case,  among  other  things, 
it  was  said: 

"It  was  the  duty  of  Boyd  when  he  approach- 
ed the  crossing  of  the  railway  company's  yard 
on  Oak  street  to  use  ordinary  care  to  discover 
and  to  avoid  collision  with  cars  or  engines 
which  might  be  moving  across  the  street.  A 
failure  on  hia  part  to  use  ordinary  care  would 
defeat  his   action." 

As  stated  before,  we  have  been  referred 
to  no  decision  in  this  state  which  questions 
the  soundness  of  tbe  rule  as  laid  down  in  the 
Edwards  Case,  and  if  the  law,  as  there  an- 
nounced, is  yet  the  law,  then  the  appellee  in 
this  case  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  a  recovery  by 
him  must  be  denied,  unless  be  was  entitled 
to  recover  under  tbe  rule  of  discovered  peril. 
We  say  this  for  the  reason  that  the  evidence 
of  the  appellee  hlmseU,  as  we  have  quoted  It, 
shows,  conclusively,  that  he  made  no  effort 
whatever  to  ascertain  whether  be  might  step 
upon  the  railroad  track  where  be  was  injured 
before  or  at  tbe  time  he  did  so.  Indeed,  the 
only  contention  made  by  hls'coimsel  In  their 
brief  on  this  point  is  that  bis  attention  had 
l>een  diverted  by  his  seeing  the  four  cars 
that  bad  been  switched  on  track  No.  1  west  of 
the  main  line,  and  tbat  therefore  It  never 
occurred  to  him  to  look  or  by  any  means  as- 
certain whether  cars  might  be  approaching 
on  the  bouse  track  east  of  the  main  line, 
where  the  aeddent  occurred.  Had  the  pres- 
ence of  these  cars  west  of  tbe  main  Une  and 
their  discovery  by  appellee  afforded  any  rea- 
son on  his  part  to  apprehend  any  danger  to 
himself,  and  therefore  his  attention  for  tbe 
moment  was  upon  these  cars,  there  would  b« 
sound  reason  for  the  contention  that,  appel- 
lee's attention  being  thus  claimed,  he  might 
have  been  excused  from  having  failed  to 
look  or  listen  for  tbe  approaching  cars  on 
tbe  house  track  which  caused  the  injury,  but 
appellee  admitted,  expressly,  that  he  knew 
be  was  in  no  danger  by  reason  of  the  presence 
of  these  four  cars  west  of  tbe  main  line,  and 
well  knew  that  tbe  cinder  path  between  tbe 
house  track  and  tbe  main  line,  which  be  was 
then  traveling,  was  a  perfectly  safe  place  for 
him  to  be,  notwithstanding  the  presence  of 
these  four  cars  west  of  tbe  main  line,  and 
his  only  reason  for  fixing  bis  attention  upon 
these  four  cars  was  that  It  was  "natural  in- 
stinct" for  him  to  bear  them  in  mind  and 
avoid  them  as  far  as  he  could. 

Counsel  for  appellee,  in  denying  that  he 
was  guilty  of  contributory  negligence,  dte, 
among  others,  the  cases  of  Mitcbum  v.  Kail- 
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way  Co.,  107  Tex.  34, 178  S.  W.  878;  Kirksey 
V.  Southern  Traction  Co.,  110  Tex.  190,  217 
S.  W.  130;  Trochta  v.  M.,  K.  &  T.  Railway 
Co.  (Com.  App.)  218  S.  W.  1038.  The  declalon 
In  all  three  of  these  cases  was  by  the  Su- 
preme Court  of  this  state. 

In  the  Mltchum  Case  the  injured  party  was 
a  section  hand  employed  by  the  railway  com- 
pany, and  on  the  occasion  of  the  injury  was 
operating  a  hand  car  which  was  used  along 
the  line  by  the  section  men  in  repairing  the 
track.  At  the  time  of  the  injury  Hitch um 
was  attempting  to  get  the  hand  car  ofT  of  the 
track,  so  as  to  prevent  a  collision  between 
an  approaching  train  of  the  railway  company 
and  the  hand  car.  The  attempt  to  get  the 
handcar  ofT  the  trade  was  successful,  but 
Mltchum  testified  that  in  the  attempt  his 
foot  slipped  and  he  fell  Just  about  the  time 
the  car  was  removed  from  the  track,  but  he 
could  not  recover  himself  in  time  to  prevent 
being  struck  by  the  train.  The  Supreme 
Court  in  that  case,  speaking  through  J^idge 
Brown,  held  that,  if  Mltchum  was  guilty  of 
negligence  at  all  In  attempting  to  remove  the 
hand  car  from  the  track,  it  was  not  such 
negligence  as  would  bar  a  recovery  by  him. 
From  the  opinion  as  a  whole  it  is  very  clear 
what  was  In  the  mind  of  Judge  Brown  at  the 
time.  Mltchum  saw  the  train  approaching 
and  in  all  reason  he  knew  that,  unless  the 
hand  car  was  removed  from  the  track,  a  col- 
.llsion  between  it  and  the  train  would  in- 
evitably occur,  and  that  proliably  many  per- 
sons upon  the  train  would  be  killed  or  in- 
jured, and  in  the  attempt  to  prevent  this 
and  to  save  human  life  he  continued  to  try  to 
get  the  hand  car  off  the  track  so  as  to  prevent 
this  collision,  but  before  he  could  do  so  he 
himself  was  injured.  Ordinary  negligence 
on  his  part  would  not  and  should  not  have 
barred  his  recovery,  for  in  such  circumstances 
nothing  short  of  rashness  on  his  part  would 
have  barred  his  recovery. 

In  the  Kirksey  Case  the  plaintiff  had  a 
Judgment  below,  which  was  reversed  and 
rendered  by  the  Court  of  Civil  Appeals,  on 
the  ground  that  Kirksey  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  The 
Supreme  Court,  speaking  through  Justice 
Hawkins,  held  that  such  was  not  the  case.  It 
will  be  seen,  upon  careful  reading  of  the  case, 
that  the  Supreme  Court, -in  reversing  the 
Court  of  Civil  Appeals  on  that  point,  alluded 
to  the  fact,  with  emphasis,  that  the  view  of 
the  approaching  trolley  car  in  that  case  was 
materially  obstructed  as  Kirksey  approached 
the  crossing,  and  that  the  trolley  car  was 
running  at  a  great  rate  of  speed,  60  miles 
per  hour,  and  Just  about  the  time  Kirksey  had 
reached  a  point  near  the  crossing,  where  his 
view  of  the  approaching  trolley  car  was  not 
obstructed,  a  person  standing  near  the  cross- 
ing and  north  of  the  crossing,  and  in  an  op- 
posite direction  from  which  the  trolley  car 
was  approaching,  signaled  to  Kirksey,  who 


was  traveling  In  an  automobile,  and  got  bis 
attention,  and  started  in  the  direction  of 
Kirksey,  waving  and  holding  Klrksey's  at- 
tention, who,  in  the  meantime,  was  making 
an  effort  to  stop  his  automobile  in  response 
to  the  signal  so  given  him,  and,  his  attention 
being  thus  attracted  and  claimed  by  the  sig- 
nal and  approach  of  the  person  on  the  north 
of  the  crossing,  he  failed  to  discover  the 
approach  of  the  trolley  car  in  time  to  avoid 
contact.  Justice  Hawkins,  in  commenting 
upon  these  facts  briefly  stated,  said  that  It 
could  not  be  held  that  Kirksey  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Among  other  things  in  the  opinion.  It  is  said: 

"The  evidence  bearing  apon  the  issue  of 
contributory  negligence,  although  in  certain 
respects  conflicting,  ^as  such  as  to  authorize 
the  Jury  to  believe  and  find  that  as  said  trolley 
car  approached  said  public  crossing  the  cus- 
tomary whistle  was  not  sounded,  although  re- 
quired by  law;  that  the  trolley  car  approached 
and  passed  said  crossing  at  a  speed  of  60  miles 
an  hour;  that  decedent  was  a  hotel  man,  and 
fa^iiliar  with  the  schedules  of  the  traction 
company's  oars,  and  that  this  trolley  car  was 
proceeding  behind  its  regular  time,  late  in  the 
evening;  that  from  said  crossing  northwardly 
the  track  of  the  interurban  railway  runs  down 
grade  about  half  a  mile,  the  effect  being  to 
obscure,  more  or  less,  the  south  bound  trolley 
ear  from  the  view  of  a  person  in  an  automobile 
approaching  from  the  east  of  ssid  crossing,  on 
the  public  highway  or  pike,  wliich  was  on 
practically  the  same  grade  as  was -said  cross- 
ing; that  in  a  comparatively  short  distance  east 
of  said  crossing,  and  north  of  but  near  said 
pike,  are  a  residence,  barn,  and  other  out- 
houses, and,  further  north,  another  building, 
the  effect  being  to  obscure,  more  or  less,  such 
south-bound  trolley  car  from  the  view  of  any 
west-bound  automobile  passenger  along  said 
pike  in  approaching  said  crossing;  that  a  very 
high  wind  from  the  south  was  blowing;  that 
just  prior  to  said  collision  Kirksey,  in  his 
automobile,  on  said  pike,  approached  said 
crossing  from  the  east,  passing  east  and  south 
of  said  houses  at  a  speed  of  30  miles  an  hour; 
that  OS  he  passed  to  the  south  of  said  house 
the  witness  De  Loach,  standing  near  them  and 
on  th«  north  side  of  the  pike,  signaled  him, 
repeatedly,  to  stop,  De  Loach's  purpose  being 
to  obtain  a  ride  to  town  with  Kirksey;  that 
thereupon  Kirksey,  whose  line  of  vision,  after 
he  bad  passed  south  of  said  house,  constantly 
had  been  directed  westwardly,  toward  said 
crossing,  turned  his  gaze  towards  De  Loach, 
and  immediately  afterward  'shut  off*  the  engine 
of  his  automobile,  and,  slowing  down  to  a 
speed  of  10  miles  per  hour  as  be  neared  said 
crossing,  again  looking  towards  it,  but  en- 
deavoring to  stop  to  pick  up  De  Loach,  who 
thereupon  started  towards  the  automobile; 
that  just  before  the  collision  occurred,  and  just 
after  the  air  brakes  of  the  speeding  trolley  car 
were  applied,  Kirksey  then  first  became  awara 
of  its  approach,  and  endeavored,  too  late,  to 
avoid  it,  turning  his  automobile  southwardly, 
almost  parallel  with  the  course  of  the  trolley 
car,  resulting  in  the  collision,  the  right  aide 
of  the  automobile  bemg  seriously  damaged,  and 
Kirksey  being  thrown  southwardly  through  the 
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Intemrban  railway  cattle  guard  in  such  maimer 
«8  to  break  his  neck. 

"Conceding  that  the  physical  conditions  were 
sach  that  as  Kirksey  approached  said  cross- 
ing  he  might  have  discovered  the  approaching 
trolley  car  in  time  to  have  avoided  the  collision 
had  his  thought  and  attention  not  been  dis- 
tracted by  De  Loach's  signals  to  stop  and  his 
movement  toward  the  automobile  as  it  slowed 
its  speed,  there  remained  for  the  jury  the  ques- 
tion of  whether  under  all  the  {acts  and  circum- 
stances, including  said  distractions,  a  reason- 
ably prudent  person,  in  'Kirksey's  situation, 
would  or  would  not  have  done  substantially  as 
he  tfd.'* 


In  Trochta  v.  Railway  Co.  a  Judgment  was 
recovered  in  the  trlfil  court  by  Trochta's  wife 
and  children  because  of  his  death,  which 
was  occasioned  by  a  collision  between  one  of 
the  railway  company's  passenger  trains  and 
Trochta's  wagon  at  ^  public  road  crossing 
over  the  railway  company's  track.  The  trial 
court's  Judgment  was  reversed  and  rendered 
by  the  Court  of  Civil  Appeals;  that  court 
holding  tiiat  Trochta  was  guilty  of  negligence 
as  a  matter  of  law  upon  the  findings  of  fact 
as  made  by  the  Jury.  We  have  had  occasion 
•once  or  twice  before,  and  especially  In  the 
case  of  Houston  Electric  Co.  v.  Patella,  re- 
ported In  222  S.  W.  615,  to  refer  to  the  hold- 
ing In  tbe  Trochta  Case,  and  we  there,  to 
some  extent,  commented  upon  the  Trochta 
Case.  The  decision  of  the  Court  of  Civil 
Appeals  in  the  Trochta  Case  was  reversed 
and  rendered  by  the  Commission  of  Appeals, 
the  decision  of  the  latter  being  reported  In 
218  S.  W.  1038.  The  Commission  of  Appeals, 
in  reaching  its  conclusions  In  that  case,  did 
not  discuss  the  holding  by  the  Court  of  Civil 
Ai4;>eal8  on  the  issue  of  contributory  negli- 
gence, but  expressly  confined  Its  discussion 
to  the  question  of  discovered  peril,  and  dif- 
fered with  the  Court  of  Civil  Appeals  on  that 
Issue,  and  held  that  there  was  discovered 
peril  in  tbe  case,  and  that  the  verdict  of  the 
Jury  and  trial  court's  Judgment  In  favor  of 
Trochta  on  that  issue  was  sufficiently  raised 
and  sustained  by  the  evidence.  In  approving 
the  disposition  made  by  the  Commission  of 
Appeals  In  that  case,  Chief  Justice  Phillips 
said: 

'^nder  the  facts  of  this  case  there  is,  in  our 
opinion,  no  warrant  for  not  applying  to  it  the 
general  rule  prevailing  in  tliis  state  that  the 
failure  of  one  about  to  go  over  a  public  rail- 
road crossing  to  look  and  listen  for  an  ap- 
proaching train  does  not,  of  itself,  constitute 
negligence  as  a  matter  of  law.  Here  the  ques- 
tion as  to  whether,  under  all  the  circumstanc- 
es Trochta  was  guilty  of  negligence  in  not 
looking  or  listening  for  the  train  was  for  the 
jury.  The  Jury  determined  it  against  the  de- 
fendant. 

"For  this  reason,  as  well  as  that  announced 
in  the  Commission  of  Appeals,  the  judgment 
of  tbe  Court  of  Civil  Appeals  is  reversed,  and 
tbe  Judgment  of  the  district  court  Is  affirmed." 


We  confess,  as  said  in  the  Patella  Case, 
supra,  tliat  we  are  not  sure  what  Chief  Jus- 
tice Phillips  had  in  mind  when  he  used  the 
language  Just  quoted.  We  feel  sure,  how- 
ever, that  he  did  not  mean  to  say,  and  he  did 
not  say,  that  under  no  facts  or  drcum'stances 
could  a  person  Injured  by  a  railroad  train,  in 
going  upon  the  track  without  paying  any 
attention  for  his  own  safety,  be  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
Among  other  things  said  by  the  Commission 
of  Appeals  in  the  Trochta  Case,  in  stating  the 
undisputed  facts  In  that  case,  was  the  fol- 
lowing: 

"The  evidence  shows  that  there  was  a  heavy 
growth  of  timber  in  the  angle  formed  by  the 
public  road  and  the  railroad,  which  prevented 
one  approaching  the  railroad,  as  deceased  was, 
from  seeing  a  train  coming  from  the  east  until 
he  hod  entered  upon  the  right  of  way." 

The  evidence  in  the  Trochta  Case  showed 
further  that  the  public  road  that  Trochta  was 
following  crossed  the  railroad  track  at  right 
angles.  Thus  it  appears  that  Trochta's  view 
of  the  approaching  train  to  tbe  crossing, 
where  he  was  injured,  was  totally  obscured 
by  reason  of  this  heavy  growth  of  timber, 
which  the  Commission  of  Appeals  said  was 
in  the  angle  formed  by  the  two  lots  at  the 
crossing,  and  this,  perhaps,  was  a  controlling^ 
fact  with  Chief  Justice  Phillips  when  he 
made  thb  notation  in  approving  the  Trochta 
decision  above  quoted.  But  here,  as  we  have 
already  stated,  there  was  nothing,  not  even 
as  much  as  a  straw,  to  obstruct  the  appellee's 
view  of  the  cars  which  were  approaching  on 
the  house  tnds.  where  he  was  injured,  and 
there  was  nothing,  as  in  the  Kirksey  Case, 
either  in  the  way  of  obstructions  or  that 
claimed  his  attention  and  diverted  his  mind 
at  the  time  he  got  upon  this  house  track,  and 
we  have  already  shown  that  tbe  holding  in 
the  Mitchum  Case  by  the  Supreme  Court  was 
based  upon  facts  which  so  clearly  distinguish 
It  from  this  case  that  no  farther  comment  as 
to  that  case  would  seem  necessary. 

If  the  appellee  in  this  case,  uipon  the  un- 
disputed facts,  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law,  then  in  our 
opinion  there  can  arise  no  case  of  this  char- 
acter in  which  it  could  be  properly  held  that 
the  Injured  party  was  gruilty  of  contributory 
negligence  as  a  matter  of  law.     > 

The  next  question  for  determination  Is 
whether  the  appellee  discharged  the  burden 
which  rested  upon  him  to  show,  by  satisfac- 
tory evidence,  that  appellant's  agents  and 
servants  In  charge  of  the  train,  engaged  In 
the  switching,  or  some  of  them,  discovered 
his  perilous  position  In  time  to  have  prevent- 
ed his  Injury,  by  the  use  of  ordinary  care  In 
the  use  of  the  means  then  at  hand.  This 
court,  in  the  case  of  Houston  Electric  Co.  v. 
Patella,  reitorted  in  222  S.  W.  615,  had  oc- 
j  casion  to  discuss  at  some  Imgth  the  rule  of 
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discovered  peril,  and  there  several  of  the 
leading  authorities  discussing  that  rule  are 
mentioned.  Among  the  leading  authorities 
there  mentioned  are  the  cases  of  Railway  Co. 
V.  Breadow,  90  Tex.  26,  36  S.  W.  410;  Morgan 
&  Bro.  V.  M.,  K.  &  T.  Ey.  Co..  108  Tex.  331, 
193  S.  W.  134;  Galveston  Electric  Co.  t. 
Swank,  1S8  S.  W.  706 ;  San  Antonio  Traction 
Co.  T.  Kelleher,  48  Tex.  Civ.  App.  421. 107  S. 
W.  64;  Schaff  t.  Gooch,  218  S.  W.  7fi3: 
H.  &  T.  O.  By.  Co.  v.  Finn,  101  Tex.  611, 100 
S.  W.  918. 

[2, 3]  We  understand  that,  In  order  for  re- 
covery to  be  had  upon  the  doctrine  of  dis- 
covered peril.  It  must  be  made  to  appear  by 
the  evidence  that  the  injured  person  was  In 
a  position  of  Lmininent  danger,  and  that  the 
defendant,  or  some  one  acting  for  him,  ac- 
tually discovered  the  perilous  position  of  the 
Injured  party  In  time  to  have  averted  the  In- 
Jury,  by  the  exercise  of  ordinary  care  In 
using  all  reasonable  means  then  at  hand.  We 
do  not  understand  that  counsel  for  appellee 
in  this  case  question  this  rule,  but  their  con- 
tention Is  that  the  evidence  was  such  as  to 
warrant  the  Jury  in  finding  that  appellant's 
brakeman.  Will  Dukes,  saw  appellee  In  a 
perilous  position,  and  that  such  discovery 
was  made  at  such  time  as  afforded  an  op- 
portunity to  said  brakeman  to  warn  appellee 
of  his  danger,  by  means  then  at  this  brake- 
man's  command.  While  the  pleadings  on  this 
issue  were  broad  enough  to  embrace  any  and 
all  employes  of  appellant  in  handling  the 
train,  yet  it  is  conceded,  as  we  understand 
it,  by  counsel  for  api)ellee,  that  there  is  noth- 
ing in  the  evidence  upon  which  to  base  the 
contention  that  any  employ^,  other  than  the 
brakeman.  Will  Dukes,  discovered  appellee's 
Perilous  position  In  time  to  have  prevented 
the  Injury  or  that  any  of  them,  other  than  the 
brakeman,  Dukes,  was  in  any  manner  charge- 
able with  a  failure  to  prevent  appellee's  injury 
after  his  peril  was  discovered.  If  the  issue  of 
discovered  perU  was  raised  by  any  evidence 
in  this  case.  It  was  that  of  the  witness  Will 
Dukes,  one  of  appellant's  brakemen,  who  was 
engaged  in  handling  the  switching  operations 
on  the  occasion  of  the  injury.  Coimsel  for 
appellee  have  made  a  statement  In  their  brief 
showing  what  the  evidence  of  this  brakeman 
was,  and  which  they  contend  raised  and  sus- 
tained that  Issue.  We  copy  that  statement 
in  anE>eUce's  brief,  which  Is  as  fcdlows: 

"I  live  at  LufMn,  Texas.  I  am  working  for 
Mr.  Harry  Phillips  on  the  H.  B.  &  W.  T.  Hail- 
way  Company.  I  am  a  brakeman,  and  have 
been  since  September,  1905.  I  was  one  of  the 
brakeman  the  morning  Mr.  Barron  got  hurt 
down  In  the  yard. 

"In  getting  those  cars,  they  got  them  off  the 
house  track  and  backed  out  from  the  house 
track,  back  west  on  the  main  line.  We  call 
that  south  here.  When  the  engine  broke  up  the 
cars  on  the  honse  track,  I  suppose  I  got  up  on 
top  of  the  box  car  and  let  the  brake  off  the 
ears.     The  engine  went  on  out  on  the  main 


line  and  then  went  baA  up  to  No.  1  switdi. 

The  first  cars  that  were  switched,  we  smtdied 
them  from  the  main  line  to -No.  1.  As  the 
engine  took  the  cars  ont,  I  got  on  top  of  the 
cars  to  let  the  brakes  off,  so  I  could  handle 
them.  The  first  four  cars  went  down  on  No.  1, 
and  I  went  on  top  of  them.  I  was  standing  on 
the  west  end  on  the  back  end  of  the  cars,  on 
the  south  end.  My  reason  for  riding  those  four 
cars  in  was,  when  we  first  got  there,  we  al- 
ways head  in  on  No.  1  track  and  leave  oar 
caboose,  and  when  we  were  leaving  the  honse  I 
heaM  the  condnctor  say  No.  1  with  four,  and  I 
was  Just  up  there  letting  off  the  brakes,  and  I 
thought  I  would  just  stay.  When  they  put  the 
four  cars  off  down  No.  1,  then  I  started  back 
there  to  keep  them  from  hitting  our  caboose. 
I  stayed  up  there  until  they  stopped,  but  they 
didn't  hit  the  caboose.  After  these  four  cars 
went  down  the  No.  1  track,  two  more  ears 
went  back  towards  the  house  track.  That  is 
on  the  right-hand  side  of  the  main  line  going 
towards  Shreveport. 

"I  saw  the  accident;  With  reference  to 
where  I  was  at  the  time  I  saw  the  accident, 
whether  I  was  Just  even  or  bad  passed  him 
(meaning  the  appellee),  will  say  I  was  just 
past  him  about  a  car,  maybe  two  car,  lengths 
towards  the  B.  &  W.  freight  depot;  there  when 
the  accident  happened.  I  had  gone  a  UtUe 
further  this  way. 

"The  four  cars  I  rode  down  No.  1  track. 
I  rode  them  until  I  got  them,  stopped,  and  after 
I  got  them  stopped  I  made  an  attempt  to  come 
down  the  ladder  off  the  cars.  I  turned  around 
to  check  these  two  cars  coming  op  towards 
the  main  line.  I  went  up  towards  the  honse 
track,  and  just  as  I  made  an  attempt  to  nin 
around  and  come  down  the  yard  I  seen  the  ac- 
cident when  it  happened.  I  pulled  off  my  hat, 
and  commenced  hallowing  and  flagging  as  loud 
as  I  could,  but  the  two  cars  had  done  come  off. 
When  I  saw  Mr.  Barron,  with  reference  to 
those  two  cars,  I  reckon  about  one  or  two 
steps,  looked  like  he  had  started  from  the 
south  side  of  the  honse  line  up  towards  the 
main  line,  when  I  was  hallowing,  and  I  reckon 
about  6  or  8  or  8  or  10  feet,  something  like 
that.  I  was  hallowing  and  Qagging  with  my 
bat,  and  by  that  time  the  two  cars  had  done 
struck  him. 

"That  is  track  No.  1;  that  is  the  main  line; 
that  is  the  house  in  there  that  leads  off  from 
the  main  line;  that  is  the  house  in  there; 
that  switch  is  somewhere  along  there.  I  seen 
the  gentleman  between  these  tracks,  the  team 
track  lead  and  the  switchman's  shanty  along 
there.  When  I  seen  the  gentleman,  it  looked 
Uke  he  was  in  the  lead,  somewhere  along  there. 
I  couldn't  tell  whether  he  started  to  his  left 
or  right;  he  went  back  that  way;  he  fell  back 
with  his  head  towards  Houston.  When  I  saw 
him,  the  cars  were  something  like  6  or  8  feet, 
as  near  as  I  could  tell,  from  him.  I  Just  figure 
on  it  being  about  the  same  time  of  me  hallow- 
ing that  I  saw  him  turn  to  get  up  on  the  track. 
It  didn't  look  like  he  had  time  to  go  but  a 
short  distance;  didn't  look  like  me  hallowing 
done  any  good,  me  hallowing  and  flagging  with 
my  bat.  I  think  the  car  was  in  6  or  8  feet  of 
him  at  that  time,  something  Uke -that. 

"With  reference  to  the  man  getting  hurt, 
before  I  got  off  I  flagged  with  my  hand  and 
hallowed.    I  couldn't  tell  you  what  all  I  didn't 
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hallow.  I  couldn't  tell  yon  what  I  said;  I 
don't  know.  I  hallowed.  I  first  flasged  with 
my  hat  and  then  hallowed.  I  might  have  been 
hallowing  and  flagging  at  the  same  time  he  waa 
hit.  I  hallowed  as  loud  as  I  could.  I  cursed 
I  rectcon.  I  said,  'God  damn;'  that  is  all  I  re- 
memher  saying.  I  had  never  gotten  down  then 
off  the  cars.  After  he  was  hurt  is  when  I  got 
off  the  cars.  I  was  about  a  car  and  a  half 
from  Barron  when  I  was  waving  my  hat  sig- 
naling with  my  hat  and  said  that;  I  was  hal- 
lowing that;  I  don't  know  whether  he  heard 
it  or  not;  I  hallowed  loud  enough  for  him  to 
have  heard  it.  I  saw  these  other  two  cars 
rolling  while  I  was  on  the  four  cars,  and  they 
were  rolling;  after  I  got  the  four  cars  stopped  I 
saw  them.  I  did  not  see  the  other  two  cars  roll- 
ing in  on  the  house  track  before  I  stopped  the 
four  cars.  I  never  paid  no  attention.  When  I 
looked  over  that  way  Barron  and  the  ear  were 
about  6  or  8  feet  apart.  I  nerer  looked  back 
before  that  time,  not  until  I  got  these  four 
cars  checked  cmd  stopped  with  the  brakes. 

'Nobody  was  on  the  two  cars  that  hit  Bar- 
ron. They  were  oloose  from  the  engine.  They 
just  came  down  that  track.  I  was  up  there 
on  top  of  the  four  cars  to  keep  them  from  hit- 
ting the  caboose.  I  was  looking  towards  the 
(>abooBe,  which  was  on  No.  1  track;  my  ca- 
boose was  down  here.  I  didn't  see  the  man 
walking  down  there.  There  was  no  obstrne- 
tioa  that  I  conld  see  from  where  I  was  down 
to  the  house  track.  I  was  standing  upon  these 
cars  going  towards  the  caboose,  and  didn't  see 
the  man  at  all  until  after  I  passed  and  had  gone 
a  car  and  a  half  beyond  him,  and  I  set  my 
brakes,  and  then  as  I  went  to  turn  to  get 
down  I  saw  these  other  cars  coming.  That  is 
the  outside  raiL  Here  is  the  house  track. 
When  I  first  saw  him  he  was  between  the 
switdi  and  the  car  shanty.  I  didn't  see  him 
walk  across  the  track  in  front  of  the  cars. 
He  was  just  next  to  the  south  rail.  He  was 
(doming  towards  the  frelghthouse.  He  was 
walking  near  that  right-hand  rail  coming  around 
on  sorter,  upon  the  track,  and  going  towards 
the  B.  &  W.  depot,  when  I  first  saw  him,  and 
he  continued  to  walk  there  until  the  car  hit 
him.  I  suppose  it  was  40  or  50  seconds  from 
the  time  I  first  saw  him  until  he  was  hit — 
short  space  of  time.  I  saw  him  walking  there 
before  the  car  hit  him.  I  don't  know  what 
distance  he  was  in  front  of  the  car.  I  sup- 
pose something  like  6  or  8  feet,  something  like 
that.  I  don't  Icnow  whether  4t  waa  12  feet  or 
not,  that  much;  as  short  a  distance  from  here 
to  you,  maybe  not  so  tar.  The  cars  were  roll- 
ing 4  or  5  miles  an  hour,  just  rolling  down  the 
tracks.  He  didn't  seem  to  see  the  oars  coming 
at  all.  They  were  coming  from -his  back.  I 
could  tell  from  the  way  he  was  walking  that  he 
didn't  know  the  cars  were  coming  behind  him. 
The  reason  I  didn't  hallow  to  him  to  get  out 
of  the  way,  I  said  the  first  tiling  that  come  to 
my  mind.  I  first  hallowed  to  get  out  of  the  way. 
I  didn't  say,  'God  damn,'  until  after  the  car 
bad  done  hit  him.  I  don't  recoUect  telling  him 
to  look  out  the  cars  were  coming  on  him;  I 
didn't  say  anything  but  just  hallow.  I  didn't 
can  any  particular  name  or  any  particular 
man,  but  just  hallowed,  just  exclaimed  be- 
cause I  saw  the  situation.  I  flagged  and  hal- 
lowed. I  didn't  say,  'Mr.  Man,  those  cars  are 
coming.'    I  might  have  said,  'Ix>ok  out  for  those 


cars  behibud  yoo;'  I  won't  say.  He  was  ont 
near  the  right-hand  raiL  If  he  had  taken 
one  step  he  conld  have  stepped  out  of  the  way. 
The  cars  were  6  <»  8  feet  from  him  when  I 
first  saw  him.  One  step  to  the  right-hand  side 
would  have,  put  him  in  the  clear  of  the  cars. 
He  was  walking  along  there  and  could  have 
stepped  over  out  of  the  way  and  the  cars 
would  hare  passed  him.  Speaking  about  40  or 
60  seconds,  I  don't  know  what  length  of  time 
it  waa;  I  just  suppose  it  would  be  40  or  50 
seconds;  I  am  just  guessing  at  the  time.  The 
distance  I  speak  of,  6  or  8  feet,  that  is  when  I 
saw  the  cars  were  in  6  or  8  feet  of  him,  and  I 
hallowed  and  he  got  hiL  My  name  is  Will 
Dukes.    I  was  one  of  the  brakemen." 

Wq  bave  quoted  in  full  the  evidence  of 
the  witness  Will  Dukes,  as  set  out  in  tbe 
statement  of  appellee's  counsel  In  their  brief, 
in  so  far  as  tbe  same  bears  upon  thp  issue 
of  discovered  peril ;  and,  while  the  statement 
is  not  as  clear  as  it  might  be,  yet  it  is  mani- 
fest to  us,  from  this  negro's  evidence,  which 
counsel  for  appellee  contend  raises  and  sus- 
tains tbe  issue  of  discovered  peril,  that  ap- 
pellee's perilous  position,  when  he  stepped 
upon  tbe  bouse  track  where  he  was  injured, 
was  not  discovered  by  this  negro  in  time  for 
bim  to  have  prevented  appellee's  injury  by 
tbe  means  which  were  then  at  bis  command. 
It  is  perfectly  clear  from  this  negro's  evi- 
dence that  appellee  was  not  discovered  by 
him  to  be  in  any  position  of  danger  until 
the  approacbiug  car  which  struclc  bim  was 
somewhere  between  6  and  8  feet  of  appellee, 
and,  while  tbe  negro  said  something  about 
40  or  50  seconds  during  the  time  this  peril- 
ous position  continued,  it  is  clear  from  his 
entire  testimony  that  It  was  the  rankest 
guess  as  to  such  time,  and'  that  the  time 
elapsing  between  this  negro's  discovery  of 
the  appellee  in  bis  perilous  position  and  tbe 
actual  striking  of  him  by  the  car  was  so 
short  that  it  negatives  any  reasonable  con- 
clusion that  this  negro,  by  such  means  as 
were  at  his  command,  could  have  prevented 
appellee's  injury.  Appellee  had  testified  him- 
self, as  we  have  quoted  bim  hereinabove,  that 
be  had  not  gone  in  excess  of  8  feet  on  the 
track  at  the  time  he  was  straCk,  and  there- 
for the  negro's  testimony  tbat  he  was  within 
6  or  8  feet  of  tbe  approaching  cars  when  he 
stepped  upon  the  track  is  corroborated  by  the 
appellee  himself.  Now,  in  view  of  this  situa- 
tion, what  could  this  negro  brakeman  have 
done?  What  choice  of  means  bad  be  at  bis 
command?  It  is  admitted  tbat  tbe  cars 
that  Btrudc  tbe  appellee  were  not  attached 
to  the  engine,  but  had  been  kicked  loose  and 
were  traveling  up  the  bouse  track  with  no 
one  on  tb«n  to  control  them.  No  signal  to 
the  engineer  by  this  brakeman  could  have 
availed  anything.  The  negro  himself  had 
no  whistle  to  blow  or  bell  to  ring,  and  the 
time  Intervening  between  the  time  he  discov- 
ered appellee's  peril  and  the  actual  injury 
would  not  have  permitted  him  to  bare  corn- 
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munlcated  wltb  the  engineer,  some  several 
hundred  feet  south  on  the  main  line,  for 
the  purpose  at  having  the  engineer  blow  the 
whlfitle  or  ring  the  bell,  even  If  such  warn- 
ing would  have  availed  anything.  The  only 
thing  that  the  negro  could  do  was  to  make 
an  effort  to  attract  the  attention  of  appellee, 
after  discovering  his  peril,  and  that  had  to 
be  done  before  the  approaching  cars  had 
time  to  travel  a  distance  as  short  as  6  or  8 
feet  It  Is  admitted  that  the  appellee's  back 
was  tamed  towards  this  negro,  and  there- 
fore he  could  not  see  the  negro,  who  was 
frantically  waving  at  him.  The  negro  testi- 
fles  most  positively  that  he  hallowed  as  loud 
as  he  could,  with  the  hope  of  attracting  ap- 
pellee's attention  by  that  means,  and  at  the 
same  time  was  flagging  with  his  hat  and 
hands  for  the  same  purpose.  While  this 
negro  did  say,  as  shown  in  the  statement  of 
his  testimony,  that  It  appeared  to  him  that 
appellee  was  unaware  of  the  approaching 
danger,  in  the  same  connection  it  fully  ap- 
pears, beyond  any  question  in  our  minds, 
that  this  negro  did  all  that  lay  within  his 
power  to  warn  appellee  of  this  approaching 
danger  during  the  short  time  that  was  per- 
mitted him  to  do  so,  and  that  Us  failure 
to  get  appellee's  attention  and  thereby  save 
him  was  not  because  of  any  failure  on  his 
part  to  exercise  ordinary  care  in  the  use 
of  the  means  then  at  his  command  to  pre- 
vent appellee's  injury.  It  must  be  borne  in 
mind  that  appellee  was  in  no  actual  danger, 
or  ai4>arent  danger,  so  long  as  he  continued 
walking  between  the  house  track  and  the 
main  Une  going  in  the  direction  of  the  ex- 
press office.  As  long  as  he  walked  on  the 
cinder  track  between  those  two  tracks  he 
was  perfectly  safe,  not  only  in  fact,  but  ap- 
parently so,  and  was,  in  fact,  using  a  path 
that  he  claimed  he  had  a  legal  right  to  use, 
and  where  all  persons  walked  with  safety 
while  trains  were  being  operated  in  the 
yards.  So  there  was  nothing,  so  long  as 
appellee  remained  In  this  cinder  walk  be- 
tween the  bouse  track  and  the  main  line,  t(x 
cause  this  brakeman  to  apprehend  that  he 
would  Buddoily  start  across  the  house  track 
in  front  of  the  approaching  cars  on  that 
track,  even  If  this  brakeman  had  discovered 
these  ai^roaching  cars  on  that  track  be- 
fore he  did  in  fact  discover  them.  The  only 
danger,  real  or  apparent,  that  appellee  was 
ever  in  before  he  was  struck  arose  at  the 
moment  he  suddenly  started  across  the  house 
track  from  this  cinder  path,  and  at  that 
time,  under  the  undisputed  testimony,  these 
approaching  cars  which  caused  the  injury 
were  between  6  and  8  feet  from  him. 

Now,  it  is  true  appellee  testified  that  he 
did  not  hear  the  negro  hallow,  and  that 
the  negro  did  not  hallow,  and  therefore, 
counsel  for  appellee,  in  their  brief,  ccmtend 
that  it  was  a  question  of  fact  for  the  Jury 
to  determine  whether  the  brakeman.  Will 


Dukes,  hallowed  at  all,  or  osed  such  means 
as  were  at  his  command  to  prevent  the  in- 
jury. It  may  be  true  that  appellee  did  not 
hear  this  brakeman  hallow,  as  he  testified, 
but  appellee  also  testified  that  he  did  not 
hear  the  approach  of  these  cars  to  him,  ei- 
ther at  the  time  he  stepped  upon  the  track 
ahead  of  them  or  while  on  the  track  a  few 
feet  before  they  struck  him,  but  In  the  same 
connection  he  also  said  that  he  was  not  list- 
ening for  anything  of  the  kind,  and  was  not 
expecting  anything  of  the  kind,  and  had  no 
thought  of  anything  of  the  kind,  and  from 
the  evidence  of  other  witnesses  in  this  case, 
as  well  as  that  of  the  negro,  it  absolutely 
forces  the  conclusion  upon  us  that  this  negro 
both  hallowed  and  waved  at  appelleer  Just  as 
he  says  he  did,  in  an  attempt  to  save  his 
life  in  the  short  time  that  he  was  permlttM 
to  do  so.  There  were  several  other  witnesses 
who  testified  in  corroboratlcn  of  this  negro 
brakeman  that  he  was  waving  frantically 
with  his  hat  and  hand  in  the  direction  of  the 
appellee,  but  these  other  witnesses  were  sev- 
eral hundred  feet  distant  from  the  negro  and 
appellee,  and  they  were  unable  to  say  wheth-^ 
er  the  negro  in  fact  hallowed  at  awellee,  as 
he  swears  he  did,  but  from  their  testimony 
no  reasonable  and  fair  mind  could  eondlade 
that  the  negro  was  not  making  a  flrantlo 
effort  to  attract  the  attention  of  the  appellee 
and  to  save  him  from  death  or  serious  bodily 
barm. 

In  support  of  th^  contaitlcm  that  the  is- 
sue of  discovered  peril  was  in  the  case  and 
was  sustained  by  the  evidence,  counsel  for 
appellee  cite,  among  others,  the  Trochta 
Case,  hereinabove  mentioned.  In  that  case 
It  will  occur  at  a  glance  that  the  engineer 
in  charge  of  the  engine  which  came  in  con- 
tact with  Trochta's  wagon  discovered  Troch- 
ta at  least  100  yards  before  the  oiglne  reach- 
ed the  crossing,  and  realized  Trochta's  periL 
The  engineer  testified  that  he  at  once,  upon 
making  such  discovery,  threw  on  the  emer- 
gency brake,  with  the  view  to  stopping  the 
train  so  as  to  prevent  the  collision,  but  did 
not  attempt  to  blow  the  whistle  on  the  en- 
gine with  which  It  was  equipped,  because,  as 
stated  by  him,  he  could  not  do  both — that  is, 
blow  the  whistle  and  handle  the  emergency 
brake  at  the  same  time — ^and  that  in  his 
Judgment  at  the  moment  the  best  thing  to 
do  was  to  use  the  emerg«icy  brake,  and 
thereby  try  to  prevoit  the  collision.  The 
Jury  found  that  the  engineer  should  have 
blown  the  whistle,  and  that  he  was  guilty 
of  negllg^ice  in  not  doing  so,  and  that  this 
was  a  proximate  cause  of  the  collision  with 
Trochta's  wagon.  The  Court  of  Civil  Ap- 
peals tocdc  the  view  in  that  case  that,  if-  the 
engineer  did  what  he  thought  was  best  in 
the  emergency — that  Is,  tried  to  prevent  the 
collision  by  use  of  the  emergency  brake — 
then  he  would  not  be  guilty  of  negligence  in 
failing  to  blow  the  whistle,  and  upon  such 
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Tiew  ^  tbe  law  bdd  that  tbe  rule  of  dlacov- 
«red  peril  bad  no  application.  It  will  be 
readily  seen  that  In  that  Instance  the  engi- 
neer had  a  choice  of  means;  that  Is,  he 
could  try  to  stop  the  train  by  tbe  use  of  air 
brakes,  or  he  could  have  attracted  Trochta's 
attention  by  blowing  the  whistle  when  the 
engine  was  some  300  feet  from  the  crossing, 
which  might  have  saved.  Trochta.  The  Ck>m- 
mission  of  Appeals,  on  the  legal  point  in- 
Tolved,  held  that  it  was  not  for  the  engineer 
to  determine  what  should  have  been  done— 
tbat  is,  whether  the  emergency  brake  should 
baye  been  used  or  tbe  whistle  blown,  if  both 
could  not  be  done — but  the  question  was 
what  would  an  ordinarily  prudent  person, 
under  the  same  or  similar  circumstances, 
situated  as  the  engineer  was,  bare  done,  and 
the  Jury  found,  as  we  have  stated,  that  an 
ordinarily  prudent  person,  situated  as  tbe 
engineer  was,  under  the  circumstances,  would 
have  blown  the  whistle.  That  case  has  no 
applicatlMi  to  tbe  facts  in  this  case.  There 
was  nothing  to  do  here  by  the  negro  brake- 
man,  Dukes,  except  to  get  tbe  attention  of 
the  appellee,  if  hfe  could.  He  could  not  stop 
any  cars,  be  could  not,  by  means  of  any- 
thing at  bis  command,  have  gotten  in  com- 
munication with  the  engineer  In  time  so  as 
to  have  invoked  the  assistance  of  tbe  engi- 
neer in  the  use  of  tbe  bell  or  whistle,  and 
be  did  not  have  time  to  get  down  from  the 
cars  on  the  track  west  of  the  main  line  and 
run  over  and  grab  tbe  appellee  and  save 
him  from  his  peril,  and  all  he  could  do  was 
to  try  to  attract  his  attention,  which  the  un- 
disputed testimony  shows,  in  so  far  as  flag- 
ging with  his  hat  and  hands,  be  tried  to  do, 
and  his  own  positive  testimony  shows  that 
be  also  hallowed  as  loud  as  he  could,  all  of 
which  effort  on  his  part  was  unavailing; 
and,  as  we  have  shown  above,  there  was  no 
necessity,  or  apparent  necessity,  for  resort- 
ing to  any  of  these  means  by  this  brakeman 
until  appellee  had  stepped  upon  the  house 
track  within  6  or  8  feet  of  the  approaching 
cars.  In  addition  to  the  Trochta  Case,  su- 
pra, counsel  for  appellee  also  rely  upon  T. 
&  N.  O.  V.  Scarborough.  104  S.  W.  406,  and 
101  Tex.  436,  108  S.  W.  804;  M.,  K.  &  T.  Ry. 
Co.  V.  Reynolds,  103  Tex.  81.  122  S.  W.  531 ; 
S.  A.  &  A  P.  V.  Hodges.  102  Tex.  624,  120 
S.  W.  848;  Oarza  v.  RaUway  Co.,  41  S.  W. 
172.  We  have  examined  carefully  all  these 
cases,  and,  without  discussing  them,  have 
reached  tbe  conclusion  tbat  neither  of  them 
is  authority  for  the  contention  of  counsel  for 
appellee  on  tbe  Issue  of  discovered  peril. 

In  T.  &  P.  R.  Co.  V.  Breadow,  00  Tex.  30, 
36  S.  W.  412,  tbe  Supreme  Court,  speaking 
through  Judge  Denman,  announced  In  very 
clear  language  the  doctrine  of  discovered 
peril,  as  appUed  by  tbe  courts  of  this  state. 
Among  other  tblngs.  Judge  Denman  said: 

'^f  defendant,  through  the  parties  in  charge 
of  the  engine,  knew  of  Breadow's  peril  in  time 
to  have  avoided  same,  such  knowledge  imposed 


upon  it  the  new  duty  of  using  every  means  then 
within  its  power,  consistent  with  the  safety  of 
the  engine,  to  avoid  ruiuiing  him  down,  and 
a  failure  so  to  do  would  render  it  liable^  not- 
withstanding he  may  have  been  guilty  of  con- 
tributory negligence  In  being  exposed  to  the 
peril.  This  new  duty  and  liability  for  its 
breach  is  imposed,  upon  principles  of  human- 
ity and  public  poUcy,  to  prevent  what  would 
otherwise  be,  as  far  as  civil  liability  is  con- 
cerned, the  licensed  destruction  of  persons  neg- 
ligently exposing  themselves  to  peril.  The 
same  principle  of  law  which,  on  grounds  of 
public  policy,  will  not  permit  a  person  to  re- 
cover when  his  own  negligence  has  proximately 
contributed  to  the  Injury,  will  not  permit  the 
party  who  has  inflicted  the  injury  in  violation 
of  such  new  duty  to  defend  upon  the  ground  of 
such  negUgenee." 

"The  principle,  however,  has  no  application 
in  the  absence  of  actual  knowledge  on  the  part 
of  the  person  inflicting  the  injury  of  the  peril 
of  the  party  injured,  in  time  to  avmd  tbe  in- 
jury by  the  use  of  means  and  agencies  then  at 
hand.  If  he  had  no  such  knowledge,  the  new 
doty  was  not  imposed,  though  it  be  dear  that 
by  the  exercise  of  reasonable  care  he  might 
have  acquired  same.  Tb«  burden  of  proof  was 
upon  the  plaintiff  in  this  case,  in  order  to  re- 
cover for  a  breach  ot  sneh  new  duty,  to  es- 
tablish, not  that  the  employte  might  by  the 
exercise  of  reasonable  care  have  acquired  sndi 
knowledge,  but  that  they  actually  possessed 
it" 

See,  also,  Houston  Electric  Go.  t.  Patella, 
222  S.  W.  615,  where  other  authorities  dis- 
cussing the  do(*trine  are  cited. 

Having  reached  the  conclusion  that  tbe  ap- 
pellee was  guilty  of  eontrlbntory  negligence 
as  a  matter  of  law,  and  that  appellee  whol- 
ly failed  to  sustain  by  proof  his  plea  of 
discovered  peril,  no  alternative  is  left  us 
other  than  to  reverse  and  render  tbe  Judg- 
meat  in  this  cause,  and  sucb  is  tbe  order 
here. 

Reversed  and  rendered. 

WAITER,  J.,  dlssmts. 

On  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

WALKER,  J.  (dissenting  in  pari),  I  con- 
cur with  my  Brethren  in  their  holding  on 
tbe  issue  of  discovered  peril.  But  I  most 
earnestly  dissent  from  their  holding  on  the 
issue  of  contributory  negligence,  and  from 
their  conclusion  that,  "inferentially,"  ap- 
pellee "was  relying  upon  this  whistle  to  give 
him  warning  of  the  approach  of  any  cars 
on  that  track."  As  I  understand  the  facts 
of  this  record,  this  inference  should  not  be 
drawn.  As  a  further  statement  of  the  dis- 
tractions that  enter  into  this  case,  in  ad- 
dition to  tbe  statement  made  in  the  major- 
ity c^lnlon,  I  give  the  following  additional 
statement  from  the  testimony  of  appellee: 

"It  never  occurred  those  cars  might  hit 
me,  bat  it  did  occur  to  me  to  get  as  far  away 
from  those  cars  that  were  passing  me.    They 
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could  not  hardly  have  hit  me  nnless  I  got  in 
front  of  them.  Sore  it  occurred  to  me  to 
PM8  away  and  (ct  over  and  go  east,  to  get 
as  far  away  from  those  cars  as  possible;  that 
is  the  natural  instinct,  to  move  away.  I 
thought  of  stepping  over  to  Mr.  Hill's,  but  the 
ties  were  uncovered  where  I  started  to  cross, 
and  the  roadbed  leading  in  and  out  of  his 
office  at  that  place  was  in  that  shape.  I 
glanced  over  my  shoulder  and  saw  these  cars. 
If  I  had  not  seen  those  cars  passing  on  my  left, 
I  would  not  have  crossed  the  track  where  I 
did,  but  would  have  naturally  went  on  farther 
down  north  and  crossed  over  where  there  were 
no  ties  exposed,  but,  seeing  these  cars  on 
passed,  or  part  of  them  that  had  already 
passed  me,  and  knowing  that  there  was  the 
mqin  lino  between  me  and  those  ears,  in- 
stinctiTely  I  crossed  immediately  where  the 
ties  were  exposed.  In  crossing  that  track, 
I  was  watching  my  steps  on  the  ties  to  see 
that  I  stepped  properly  on  the  ties,  sorter 
feeling  my  way  from  one  to  the  other  and 
looking  in  the  direction  of  the  string  of  cars  on 
the  left  going  down  the  other  way,  with  my 
face  angling  to  the  left,  which  would  be  al- 
most north,  but  a  little  west  of  north,  watch- 
ing the  cars  pass  me  going  on  down,  and  in 
that  position  I  was  feeling  my  way  carefully 
across  this  track  there  and  the  ties  were  ex- 
posed, stepping  from  one  tie  to  the  other.  I 
was  careful,  seeing  where  I  was  placing  my 
feet  so  that  I  wouldn't  stumble  or  fall.  Ooing 
on  down  that  track  I  stopped  and  looked  to 
see  if  there  were  any  cars  coming  on  that 
other  track.  I  turned  before  I  stepped  on 
th^  house  track  and  looked  back,  and  the  cars 
were  standing  on  this  track  that  leads  off  to 
the  left  of  the  main  line.  I  looked  back  Just 
before  I  got  up  on  the  house  track." 

It  seems  to  me  that  the  facts  of  this  case 
make  the  Issue  of  contrlbntory  negligence 
one  of  fact,  and  not  of  law.  According  to 
appellee's  testimony,  less  than  30  seconds 
after  he  first  crossed  the  house  track  he  was 
struck  by  appellant's  cars.  As  to  the  care 
exercised  by  him  when  he  first  crossed  this 
house  track,  be  said: 

"Going  on  down  that  track  I  stopped  and 
looked  to  see  if  there  were  any  cars  coming 
on  that  other  track.  I  turned  before  I  stepped 
on  the  house  track  and  looked  back  and  cars 
were  standing  on  this  track  that  leads  off  to 
the  left  of  the  main  line.  I  looked  back  just 
before  I  got  on  the  house  track.  *  •  •  I 
looked  back  when  I  started  to  cross  the  house 
track  the  first  time  to  make  sure  the  cars  were 
soing  to  stop;  I  looked  back  to  see  if  the  cars 
were  standing  on  the  left  side  of  the  main 
line  and  it  was  safe  to  walk  across." 

Where  he  was  injured  the  ties  were  expos- 
ed and  the  walking  was  rough.  Just  as  he 
stepped  onto  the  house  track  in  front  of 
the  approaching  cars,  he  was  watching  the 
string  of  cars  pass  on  his  left  As  to  these 
matters  he  testified: 

"In  crossing  that  track,  I  was  watching  my 
steps  on  the  ties  to  see  that  I  stepped  prop- 
erly on  the  ties,  sorter  feeling  my  way  from 
one  to  the  other,  and  looking  in  the  direction 
of  the  string  of  cars  on  the  left  going  down 


the  other  way,  with  my  face  angling  to  the 
left,  which  would  be  almost  north,  but  a  IltUe 
west  of  north,  watehing  the  cars  pass  me 
going  on  down,  and  in  that  position  I  was 
feeling  my  way  carefully  across  tliia  track 
there,  and  the  ties  were  exposed,  stepping 
from  one  tie  to  the  other,  I  was  careful,  see- 
ing where  I  was  placing  my  feet,  so  that  I 
wouldn't  stumble  or  fall." 

Also  as  be  stepped  onto  tbe  bouse  trade 
it  occurred  to  him  to  croes  over  to  Mr.  Hill's 
office  and  give  him  tbe  message  about  his 
milk.  Tbe  care  exercised  by  him  whOD  be 
crossed  tbe  bouse  track,  just  a  few  seconds 
before,  and  tbe  distractions  be  encountered, 
after  first  crossing  tbe  bouse  trade,  are  as 
strong  in  bis  favor  as  w«e  the  defenses 
against  contributory  negligence  in  the  Klrk- 
sey  Case  reviewed  in  the  majority  opinion. 
After  reviewing  the  facts  of  that  case,  tbe 
Supreme  Court  said: 

"There  remained  for  the  jury  the  question 
of  whether  under  all  the  facts  and  drcnm- 
stances,  induding  said  distractions,  a  reason- 
ably prudent  parson,  in  Kirksey's  situation, 
would  or  would  not  have  done  substantially  as 
he  did." 

On  the  proposition  that  "distractions"  are 
sufficient  to  take  the  Issue  of  contribat<n7 
negligence  to  the  jury,  I  refer  to  the  authori- 
ties reviewed  by  me  in  my  dissenting  oirin- 
ion  in  the  Roan  Case,  230  S.  W.  106S. 

I  do  not  construe  the  Edwards  Case,  on 
which  the  majority  base  their  opinion,  as 
being  in  point  on  their  holding.  Edwards 
approached  the  railroad  without  exercising 
any  care  for  tals  own  safety.  Tbe  record  dis- 
closes no  "distractions."  He  rested  bis  safe- 
ty on  the  performance  of  a  duty  owed  him 
by  tbe  railroad  company.  The  Supreme 
Court  held  that  he  was  negligent  in  so  do- 
ing. 'For,  as  said  by  the  Supreme  Court  of 
the  United  States  in  Railway  Co.  v.  Hous- 
ton, 95  U.  S.  e»7,  24  L.  Ed.  642 : 

"One  cannot  require  of  another  to  take 
better  care  of  him  than  he  takes  of  himself." 

But,  as  I  understand  the  facts  of  thU 
case,  Barron  was  not  looking  to  appellant  to 
give  him  warning  of  the  approaching  cars. 
He  did  not  even  have  in  mind  that  cars 
might  be  approaching  him  on  the  house 
track.  As  an  explanation  of  this  fact  and 
of  his  failure  to  look  and  listen  for  ap- 
proaching cars  he  offered  tbe  care  exercised 
by  him  a  few  minutes  before  and  tbe  dis- 
tractions that  entered  into  the  case  after  he 
first  crossed  the  house  track. 

Nor  do  I  think  this  case  should  rest  on  a 
literal  construction  of  the  citation  given  in 
the  majority  opinion  from  the  Kutack  Case. 
In  the  Kirksey  Case,  supra,  it  seems  that 
onr  Supreme  Court  clearly  recognized  that 
one  could  have  "an  unobstructed  view  of  tbe 
railroad,  so  as  to  know  of  the  approadi  of  a 
train  a  sufficient  time  to  clearly  avoid  any 
injury,"  yet  because  of  "distractions"  make 
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rantributory  aeg^lgesce  a  matter  of  fact 
The  citatloni  given  In  the  majority  (pinion 
from  tbe  Boyd  Case  must  be  the  law;  at 
least  my  dleaent  here  Is  based  on  the  prin- 
ciple of  law  there  announced.  The  difference 
between  me  and  my  Brethren  is  not  on  this 
statement  of  the  law,  but  on  the  facts.  I 
think  the  facts  and  drcumstances  of  this 
case  raise  an  Issne  as  to  whether  or  not  a 
reasonably  pmdent  man  would  have  acted 
as  ai^iellee  did. 

As  I  construe  the  majority  opinion,  they 
have  convicted  appellee  of  contributory  neg- 
ligence, against  the  verdict  of  the  Jury,  on 
their  findings  that  he  "neither  looked  nor 
listened  to  see  whether  cars  may  have  been 
approaching  on  the  house  track  before  he 
left  the  cinder  path  of  safety  and  stepped 
thereon,"  and  that  "he  was  jmylng  no  at- 
tention whatever  for  his  own  safety  at  the 
time  he  stepped  on  the  house  track  where 
he  was  Injured."  I  concur  with  them  in  the 
finding  that  appellee  neither  looked  nor  lis- 
tened for  approaching  cars  on  the  house  track 
before  he  stepped  thereon.  But  this  finding 
does  not  convict  him  of  contributory  negli- 
frence  as  a  matter  of  law.  In  this  state 
the  general  rule  is  that  the  failure  qf 
one  to  look  or  listen  for  an  approaching 
train  before '  stepping  onto  a  railroad 
track  does  not,  of  itself,  convict  him 
of  contributory  negligence  as  a  matter  of 
law.  And  as  I  understand  these  facts,  this 
case  does  not  come  within  any  of  the  excep- 
tions to  that  general  rule.  But  the  majority 
make  the  farther  finding  that  "he  was  pay- 
ing no  attention  whatever  for  bis  own  safety 
at  the  time  he  stepped  upon  the  house  track, 
where  be  was  injured."  If  this  finding  was 
made  by  the  majority  as  a  literal  construc- 
tion of  the  facts  In  the  record,  I  am  forced 
to  dissent  therefrom.  Appellee  was  walking 
down  the  track  In  the  ordinary  manner,  step- 
itog  carefully  on  exposed  ties,  avoiding 
stumbling,  and,  but  for  the  danger  from  the 
approaching  cars,  certainly  in  the  exercise 
of  ordinary  care ;  that  is,  walking  as  an  or- 
dinarily prudent  man  would  have  walked 
under  the  same  or  similar  circumstances. 
Doubtless  the  majority  of  the  court  had  In 
inlnd  in  this  finding  that  appellee  stepped  on- 
to the  house  tra<^  without  paying  any  at- 
tention for  his  own  safety  in  regard  to  cars 
approaching  on  that  track.  Such  a  finding 
is  sustained  by  this  record.  At  the  time  he 
st^»ped  onto  this  house  track,  if  a  duty  rest- 
ed on  him  to  have  in  mind  the  fact  that 
cars  might  be  approaching  him,  then  he  was 
not  in  the  exercise  of  ordinary  care,  for  be 
did  not  have  that  fact  in  mind.  But  the 
majority  opinion  recognizes  that  he  was  un- 
der no  such  absolute  duty,  for  they  say: 

"Had  the  presence  of  these  cars  west  of  the 
main  line  and  their  discovery  by  appellee  af- 
forded any  reason  on  bis  part  to  apprehend 
any  danger  to  himself,  and  therefore  bis  at- 
tention for  the  moment  was  upon  these  cars. 


there  would  be  sound  reason  for  the  contention 
that,  appellee's  attention  being  thns  daimed, 
he  might  have  been  excused  from  having  failed 
to  look  or  listen  tor  the  approaching  cars  on 
the  house  track  which  caused  the  injury,  but 
appellee  admitted  expressly  that  be  knew  he 
was  in  no  danger  by  reason  of  the  presence 
of  these  four  cars  west  of  the  main  line,  and 
well  knew  that  the  cinder  path  between  the 
hoQse  track  and  the  main  line,  which  he  was 
then  traveling,  was  a  perfectly  safe  place  for 
him  to  be,  notwithstanding  the  presence  of 
these  four  cars  west  of  the  main  line,  and  his 
only  reason  for  fixing  his  attention  upon 
these  four  cars  was  that  it  was  *natural  in- 
stinct' for  him  to  bear  them  in  mind  and  avoid 
them  as  far  as  he  conld." 

Thus  they  recognize  that  a  distraction 
growing  out  of  one  danger  may  excuse  one 
for  Incurring  another  danger.  In  their  ar- 
gument on  this  point  have  my  brethren 
drawn  a  sound  distinction?  Is  it  a  sound 
legal  proposition  to  say  that  only  those  dis- 
tractions which  threaten  danger  are  suffi- 
cient to  make  an  issue  against  contributory 
negligence?  It  seems  to  me  that  the  rule 
should  be  that  an  issue  Is  made  against 
contributory  .  negligence  when  distractions 
are  in  the  case  sufficient  to  hold  the  atten- 
tion of  a  man  of  ordinary  care  and  cause 
him  to  enter  a  place  of  danger  without  hav- 
ing In  mind  the  possibility  of  being  injured. 
Our  books  are  full  of  cases,  in  addition  to 
those  reviewed  by  the  majority,  where  one 
has  approached  a  railroad  crossing  without 
looking  or  listening  or  paying  attention  for 
his  own  safety,  in  regard  to  approaching 
cars,  and  yet  verdicts  finding  against  con- 
tributory negligence  have  been  affirmed. 
Possibly  the  best-known  cases  of  this  char- 
acter rest  on  obscured  crossings.  An  obscur- 
ed crossing  is  not  less  dangerous  than  one 
with  an  open  view — rather,  it  would  seem, 
more  dangerous.  Tet  the  obstructions  have 
excused  travelers  from  stopping  or  looking 
or  listening  or  paying  attention  for  their  own 
safety.  It  must  be  on  the  proposition  that 
such  obstructions  so  distracted  the  attention 
from  the  approaching  danger  as  to  make  con-  • 
tributory  negligence  an  issue  of  fact  But 
we  have  judicial  authority  for  other  dis- 
tractions besides  obscured  crossings.  Many 
of  these  are  reviewed  by  me  in  the  Roan 
Case,  supra.  So,  while  I  agree  with  my 
Brethren  that  Barron  stepped  in  front  of  the 
approaching  cars  without  looking  or  listen- 
ing or  paying  any  attention  for  his  own  safe- 
ty in  regard  to  the  approaching  cars,  yet,  as 
he  was  not  aware  of  his  danger,  and  did 
not  have  the  approaching  cars  in  mind,  and 
as  his  attention  was  fixed  on  and  held  by 
the  other  facts  and  circumstances  which  I 
have  dismissed,  his  failure  to  do  the  things 
found  against  blm  by  the  majority  of  this 
court  did  not  make  him  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 

As  I  understand  the  facts  of  this  case.  If 
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an  ordinarily  prudent  man,  before  stepping 
onto  the  house  tracks,  under  all  the  facts 
and  drcnmstances,  Inclndlng  the  "distrac- 
tions," would  have  looked  or  listened  or  paid 
attention  for  his  own  safety — that  is,  had  in 
mind  that  cars  might  be  approaching  him  on 
the  house  tradt — then  appellee  was  guilty 
of  contributory  negligence.  But,  if  an  ordi- 
narily prudent  man  would  not  have  looked  or 
listened  or  paid  attention  for  his  own  safety — 
that  is,  had  in  mind  that  cars  might  be  ap- 
proaching him  on  the  house  trade — before  he 
stet^ed  onto  the  house  track,  he  was  not 
guilty  of  contributory  negligence.  This  was 
for  the  Jury,  and  they  have  answered  the 
Issue  in  appellee's  favor.  In  my  Judgment 
this  motion  for  rehearing  should  be  granted, 
and  the  Judgment  of  the  trial  court  affirmed. 
But  the  majority  of  the  court  do  not  agree 
with  me,  and  It  is  their  order  that  the  mo- 
tion for  rehearing  be  in  all  things  overruled. 


CITY  OF  MART  v.  RICHARDS.    (No.  6401.) 

(Court    of    Civil    Appeals    of   Texas.    Austin. 

Oct  19,  1921.    Rehearing  Denied  Dec  14, 

1921.) 

Municipal  corporations  4=>I85(5)— City  may 

discharge  at   will  oonstable  employed  nnder 

alleged  contract  fdr  two  years. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 

art.  1074,  relating  to  the  authority  of  dties 

nnder    commission    form    of    covemment,    to 

appoint  police,  such  a  city  might  at  will  dis- 

dtarge  a  constable  employed  onder  an  alleged 

contract  for  two  years.     . 

Appeal  from  District  Court,  McLennan 
County;  H.  M.  Ricbey,  Judge. 

Action  by  Pat  Rldiards  against  the  City 
of  Mart  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  rendered. 

R.  W.  Cowan,  of  Mart,  for  appellant 

KEY,  C.  J.  Appellee,  Pat  Richards,  sued 
appellant,  the  city  of  Mart,  for  a  balance  al- 
leged to  be  due  him  as  compensation  under 
a  contract  by  which  be  was  appointed  city 
marshal,  for  a  term  of  two  years;   and  the 


trial  court  rendered  Jndgment  for  him  for 
the  sum  of  1422.60,  from  which  Judgment  the 
dty  of  Mart  has  appealed. 

The  undisputed  proof  shows  that,  at  the 
time  of  making  the  appolntmoit  or  contract 
relied  on  by  the  plaintiff,  and  at  the  time  of 
his  dismissal  and  alleged  bread!  of  the  can- 
tract,  the  dty  of  Mart  was  nnder  the  oom- 
mlssicm  form  of  government  provided  for  by 
chapter  15,  title  22,  of  Venuxi's  Sayles'  Stat- 
utes, and,  such  being  the  case,  it  is  contend- 
ed by  appellant,  under  proper  assignments  of 
error,  that  the  board  of  oommissloners,  who 
was  then  the  governing  body  of  that  mnnic- 
ipallty,  bad  the  power  to  discharge  the  plain- 
tiff from  the  office  of  dty  marshal,  and 
thereby  terminate  his  right  to  compensation, 
other  than  for  services  already  performed. 
We  sustain  that  CMitentlon.  Article  1074  of 
the  statutes  referred  to,  among  other  things, 
provides: 

"Said  'board  of  commissioners'  shall  also 
have  the  authority  to  appoint  a  dty  attorney 
and  such  police  force  and  such  other  officers  as 
they  may  deem  necessary,  and  to  fix  the  salary 
or  other  compensation  to  be  received  by  sach 
clerk,  and  by  such  officers,  and  define  their 
duties,  and  at  any  time  abolish  any  office  which 
it  creates,  and  may  discharge  any  officer,  derk 
or   employ^   which   it  appoints." 

When  the  dty  of  Mart  adopted  the  com- 
mission form  of  government,  it  thereby  re- 
pealed the  provision  in  Its  charter,  or  any 
other  law  providing  for  the  election  of  the 
city  marshal  and  fixing  his  term  of  office  at 
two  years;  and,  as  no  other  provlslwi  was 
made  in  the  act  providing  for  and  regulating 
the  commission  form  of  government  ais  to 
the  manner  of  selecting  a  city  marshal,  we 
hold  that  the  provision  quoted  is  the  law  ap- 
plicable to  this  case,  and  dothed  the  board  of 
commissioners  of  the  dty  of  Mart  with  fall 
authority  to  discharge  the  plaintiff,  and 
thereby  terminate  his  right  to  daim  compen- 
sation nnder  the  contract  by  which  he  daims 
that  he  was  appointed,  other  than  for  serv- 
ices already  rendered,  and  the  proof  shows 
that  be  had  been  fully  paid  for  sudi  services. 
This  being  the  case,  appellee  was  not  entitled 
to  recover  anything,  and  therefore  the  Judg- 
ment in  his  behalf  is  reversed,  and  Judgment 
here  rendered  for  appellant 

Reversed  and  rendered. 
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HATFIELD  V.  NORFOLK  A  W.  RY.  00. 

(Court  of  Appeals  of  Kentucky.    Dec.  6, 
1921.) 

1.  Appeal  and  error  «s»920(l)— Where  rMord 
dladotaa  no  aotlM  or  rallng,  motions  pra- 
snmad  to  bo  waived. 

Where  it  does  not  appear  from  th»  record 
that  any  action  was  taken  or  ruling  made  by  the 
court  on  motiona,  it  will  be  presumed  that  the 
motions  were  waived  or  that  action  upon  them 
was  not  requested. 

2.  Mastor  and  awrvut  «9l37(3)— Jerking  of 
cars  mast  be  annaoessary  or  unusual  to  ea« 
tabiish  negligenoe. 

To  estabUsb  neKUfence  as  to  a  brakeman  in- 
jured by  fallint  from  a  car  bumped  or  jerked 
by  other  cars,  it  must  l^e  made  to  appear  that 
Buch  jerking  or  bumping  was  unnecessary  or 
unusual. 

S.  Master  and  servant  «=>260  (2)— Petition  held 
to  show  brakeman  assumed  risk  of  Jerk. 

A  petition  by  a  brakeman  for  injuries  by 
falling  from  a  freight  car,  alleging  that  upon 
his  employment  he  was  assigned  to  a  dangerous 
place,  the  danger  being  unknown  to  him,  and 
that  his  fall  was  caused  by  a  knock  or  quick 
jerk  given  the  car  by  other  cars  in  making  a 
4wupling,  but  not  alleging  that  such  knocking  or 
jerking  was  unnecessary  or  unusual,  or  that  he 
was  inexperienced,  held  demurrable,  as  show- 
ing assumption  of  risk. 

Appeal  from  Olrcnlt  Oourt,  Pike  Goonty. 

Action  by  Dock  Hatfield  against  the  Nor- 
folk &  Western  Railway  Company  and  an- 
«ther.  Judgment  for  defendant,  and  platnttfF 
appeals.    Affirmed. 

B.  Walter  Dotson  and  J.  E.  Childers,  both 
of  Plkevllle,  for  appellant 

Jobn  R.  Jobnson,  Jr.,  of  Pikevllle,  and 
Holt,  Duncan  &  Holt,  of  Huntington,  W.  Va., 
for  appellee. 

SBTTLB,  3.  In  this  action  brought  In  the 
court  below  by  the  appellant.  Dock  Hatfield, 
against  the  appellees,  W.  D.  Hines,  Director 
Goieral  of  Railroads  In  the  United  States, 
and  the  Norfolk  &  Western  Railway  Com- 
pany, the  recovery  of  damages  was  sought 
by.  the  former  for  personal  Injuries  sustained 
by  him,  as  alleged,  through  the  negligence 
of  the  agents  and  servants  of  the  latter  in 
operating  one  of  their  freight  trains. 

At  the  appearance  term  of  the  court,  the 
appellees  entered  a  joint  and  several  motion 
to  quash  the  service  of  the  summons  Issued 
on  the  petition,  and  sherUTs  return  thereon, 
claiming  that  the  process  was  executed  up- 
on a  person  who,  though  represented  In  the 
return  to  be  the  chief  agent  of  the  appellees 
residing  In  Pike  county,  was  not,  In  fact,  at 
the  time  of  such  service,  the  agent  of  either 
appellee.  At  the  same  time  the  appellee, 
Norfolk  &  Western  Railway  Company,  en- 


<tti  aw.) 

tered  a  separate  motion  in  Hm  action  to  dia- 
mlsa  the  petition  as  to  It,  upon  the  ground 
that  by  virtue  of  the  proWsions  of  what  are 
known  as  "Oeneral  Orders  60  and  60A,"  pro- 
mulgated by  the  appellee  W.  D.  Hines,  as 
Director. General  of  Railroads  in  the  Unit- 
ed States,  whldi,  as  all^^,  were  In  force 
whm  appellant  was  Injured  and  the  action 
Instituted,  it  was  not  a  necessary  or  proper 
party  to  the  action;  and  that  the  action.  If 
authorised  at  all,  could  be  maintained  only 
against  the  Director  Oeneral  of  Railroads  by 
whom  the  appellee  railroad  was  controlled. 
[1]  On  the  record  as  here  ivesented.  It 
will  be  unnecessary  to  consider  the  meaning 
and  effect  to  be  given  the  general  orders  re- 
ferred to,  or,  indeed,  any  other  question 
raised  by  either  of  the  motions  mentioned, 
as  It  does  not  appear  from  the  record  that 
any  action  was  taken  or  ruling  made  by  the 
trial  court  on  either  motion.  In  other  words, 
the  record  only  shows  that  the  two  motions 
were  made,  and,  In  the  absence  from  it  of  an 
order  or  orders  showing  that  they  were 
passed  on  and  disposed  of  by  the  trial  court, 
it  will,  on  appeal,  be  presumed  by  the  Court 
of  Appeals  that  the  motions  were  waived 
by  the  parties,  or  that  action  upon  them 
by  the  trial  court  was  not  requested.  It  does 
appear  from  the  record,  however,  that  the 
appellees  filed  a  general  demurrer  to  the 
petition,  which  Qie  trial  court  sustained,  and 
to  this  roUng  the  appellant  excepted.  By 
the  order  setting  forth  the  court's  action  on 
the  demurrer,  appellant  was  given  until  a 
day  named  of  the  succeeding  term  to  amend 
his  petition,  but  he  failed  to  avail  himself 
of  the  right  to  do  so ;  and  npon  the  expira- 
tion of  the  time  fixed  for  the  filing  of.  an 
amended  petition,  the  conrt  entered  judg- 
ment dismissing  the  petition  and  awarding 
appellees  their  costs  in  the  action  expended. 
Appellant  excepted  to  the  judgment,  and  was 
g^ranted  an  appeal,  his  prosecution  of  which 
brings  to  us  for  review  the  judgment  and 
previous  ruling  on  the  demurrer  complain- 
ed of. 

[2,  8]  The  general  demurrer  to  the  peti- 
tion challenged,  of  course,  the  sufilciency  of 
the  facts  therein  alleged  to  state  a  cause  of 
action;  therefore  the  single  question  pre- 
sented for  decision  on  the  appeal  is,  Did  the 
trial  court  err  in  sustaining  the  demurrer. 
According  to  the  averments  of  the  petition, 
the  appellant's  Injuries  resulted  from  his 
falling  from  a  car  of  a  freight  train  operat- 
ed by  the  appellee's  servants  and  the  pass- 
ing of  the  wheels  of  the  car  over  his  legs, 
causing  the  loss  of  both  legs  and  numerous 
wounds  to  other  parts  of  bis  body.  It  is, 
In  substance,  alleged  in  the  petition  that 
Immediately  before  going  upon  the  car  from 
which  he  fell  the  appellant  was  employed 
by  appellee's  agents  and  servants  having  au- 
thority to  operate  the  train,  to  render  serr-. 
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ice  thereon  as  a  brakeman,  and  waa  fortta- 
with  ordered  by  them  to  board  the  car  from 
which  he  fell,  and  "aflsisted  In  braking  the 
said  train  and  cars" ;  that  he  obeyed  the  or- 
der by  taking  the  place  assigned  him,  the 
same  being  a  dangerous  and  unsafe  place, 
which  fact  was  known  to  appellee's  servants 
operating  the  train,  but  was  not  known  to 
him;  that  the  car  on  which  he  was  placed, 
with  othfflca  attached,  constituting  the  main 
part  of  the  train,  bad  been  unconpled  from 
the  other  cars  thereof,  and  ttiat  appellee's 
servants  in  charge  of  the  train,  in  attempt- 
ing to  couple  the  detached  cars  to  the  main 
part  of  the  train,  then  standing  on  the  track 
at  lower  grade,  moved  them  so  carelessly 
and  negligently  as  to  run  them  against  the 
car  on  which  appellant  was  placed  "with 
great  force,  and  knocked  the  car  he  was  on 
and  gave  It  a  kick  or  quick  Jerk,"  thereby 
throwing  him  off  the  car  and  causing  his  in- 
juries. In  the  concluding  clause  of  the  peti- 
tion it  Is  again  alleged  that  the  injuries  of  the 
appellant  were  caused  by  the  "negligence, 
carelessness,  and  reckless  way  the  defend- 
ants handled  and  operated  its  said  cars  and 
engine." 

While,  as  previously  stated,  it  Is  alleged 
in  the  petition  tliat  appellant,  upon  his  em- 
ployment as  a  brakeman  by  appellee's  serv- 
ants, was  put  by  them  in  a  place  of  danger 
on  the  train  to  perform  the  duties  required 
of  bim,  and  that  such  danger  was  known  to 
them  and  unknovrn  to  bim,  it  is  not  alleged 
that  the  place  thus  assigned  him  was  not 
such  as  usually  and  necessarily  la  taken  by 
or  required  of  a  brakeman  in  performing  his 
duties  on  a  freiglit  train  in  making  u  cou- 
pling under  such  circumstances  as  attended 
the  accident  tn  which  he  was  Injured,  or  that 
in  assigning  him  to  the  place  of  danger  In 
question  appellee's  servants  were  guilty  of 
negligence.  Furthermore,  as  It  is  not  al- 
leged that  appellant  at  the  time  of  receiv- 
ing his  injuries  was  without  skill  or  ex- 
perience as  a  brakeman  or  that  the  absence 
of  such  skill  and  experience  was  known  to 
the  appellee's  servants,  it  Is  not  perceived 
how  their  placing  him  on  the  car  from  which 
he  fell  could  constltiito  actionable  negligence. 
The  only  acts  of  the  appellee's  servants  spe- 
cifically alleged  as  constituting  the  negligence 
causing  appellant's  injuries  were  those  at- 
tending the  coupling  of  the  detached  cars 
with  the  train,  on  one  car  of  which  he  was 
at  the  time  standing;  such  negligence  con- 
sisting, as  alleged,  in  the  moving  of  the 
detached  cars  by  appellee's  servants  in  a 
manner  that  made  tb«n  run  against  the  car 
on  which  appellant  was  standing  with  such 
force  as  to  knoc&  and  give  It  a  "kick  or 
quick  jerk." 

The  acts  of  the  appellee's  servants  com- 
plained of  In  the  petition  as  the  proximate 
cause  of  appellant's  injuries  do  not  consti- 
tute actionable  negligence.  Appellant  might 
sufficiently  bave  stated  a  cause  of  action  by 


alleging  In  the  petition.  In  general  terms. 
that  hia  injuries  were  caused  by  the  rtegU- 
gence  of  appellee's  servants  In  operating  the 
train,  or  the  detached  cars  in  efFecting  the 
coupling,  but,  instead  of  so  doing,  saw  fit 
to  set  forth  the  spedflc  acts  of  defendants 
constituting  the  alleged  negligence  complain- 
ed of;  therefore  he  cannot  recover  for  otber 
acts  of  negligence  not  alleged. 

Manifestly,  a  knock  against,  kick  to,  or 
quick  jerk  given  a  car  by  another  or  other 
cars,  as  alleged  In  the  petition,  though  of 
sufficient  force  to  cause  a  person  standing  on 
It  to  fkill  therefrom,  does  not  necessarily  es- 
tablish the  fact  that  It  waa  caused  by 
negligence  on  the  part  of  those  oi)erating  the 
train.  It  Is  well  known  that  in  tlie  opera- 
tion of  freight  trains  more  or  less  jerking 
or  bumping  of  the  cars  is  always  in^sent: 
so  such  jerks  or  bumps  though  often  violent 
may  result  from  the  usual  movement  of  the 
trains;  and  In  an  action  to  recover  damages 
for  injuries  resulting  from  the  Jerking  or 
bumping  of  the  cars  of  the  train,  the  fact 
that  it  was  unnecessary  or  unusual,  or 
caused  by  unnecessary  or  unusual  force  in 
the  manner  of  operating  the  train,  must  be 
made  to  appear  In  order  to  establish  negli- 
gence on  tbe  part  of  those  In  control  of  It 
Such  Is  the  doctrine  recognized  In  this  ju- 
risdiction. 0.,  N.  O.  &  T.  P.  By.  Oo.  v.  Gold- 
ston,  156  Ky.  410,  161  S.  W.  246;  O.  &  O.  By. 
Co.  V.  Walker,  159  Ky.  237,  167  S.  W.  128; 
L.  &  N.  B.  B.  Co.  V.  Pox's  Adm'r,  42  S.  W. 
922,  20  Ky.  Law  Bep.  81;  Tates  v.  MUler 
Creek  Construction  Co.,  89  S.  W.  241,  28  Ky. 
Law  Kep.  332 ;  Groves  v.  U  4  N.  B.  B.  Oo. 
96  S.  W.  439,  29  Ky.  Law  Bep.  725;  L.  &  N. 
R.  R.  Co.  V.  OreenweU's  Adm'r,  125  S.  W. 
1056. 

As  the  appellant's  petition  confines  the  neg- 
ligence of  tbe  appellee's  servants  complained 
of  to  the  knocking  or  jerking  of  the  car  upon 
which  be  was  standing,  and  does  not  allege 
either  that  such  knocking  or  jerking  was 
unnecessary  or  unusual,  or  caused  by  un- 
necessary or  unusual  force  In  the  manner 
of  operating  the  cars  by  those  in  charge  of 
them,  we  are  forced  to  conclude  that  It  does 
not  state  a  cause  of  action.  Appellant's  at- 
titude in  this  case,  as  shown  by  the  petition, 
does  not  differ  from  that  of  any  other  em- 
ployee Injured  In  the  service  of  the  employ- 
er. If,  at  the  time  of  accepting  employmoit 
from  appellees,  he  was  not  an  experienced 
brakeman,  that  fact  Is  not  made  to  appear 
by  anything  alleged  In  the  jietltlon;  nor  is 
it  therein  alleged  that  appellee's  servants 
were  under  any  duty  to  instruct  him  in  his 
duties  as  a  brakeman,  or  advise  him  of  the 
dangers  of  the  place  on  the  train  assigned 
bim  for  work  required  of  him.  The  allega- 
tions of  tbe  petition  as  to  the  dangerous 
-character  of  the  place  on  the  train  assigned 
him  for  work  confessed  by  the  demurrer, 
was  unnecessary,  as  that  fact  was  patent 
even  to  a  novice  in  tbe  operation  of  railroad 
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traUks.  wltiboiit  the  averment  Admitting, 
as  must  be  done  on  the  demnrrer,  the  truth 
of  the  allegations  of  the  petition  respecting 
the  dangerous  nature  of  the  service  appel- 
lant was  employed  to  render,  and  of  the 
place  assigned  him  for  twglnnlng  it.  It  is 
nevertheless  true,  as  held  in  G.  ft  O.  Ry.  Co. 
▼.  Walker's  Adm'r,  supra  (quoting  trom  the 
syllabus) : 

"Those  who  accept  employment  In  the  capac- 
ity of  switchmen  or  brakemen,  and  whose 
duty  requires  them  to  Im  on  and  about  the 
cars,  are  fully  advised  as  to  the  risks  incident 
to  their  employment;  and,  in  accepting  such 
employment,  they  assume  the  risks  ordinarily 
incident  to  the  business,  and  if  injury  or  death 
result  from  such  ordinary  risk,  no  recovery  can 
be  had." 

While  the  duties  of  a  brakeman  are  Inher- 
ently dangerous,  as  further  said  in  the  opin- 
ion of  the  case,  supra: 

"It  does  not  foDow  that  the  master  cannot 
employ  a  servant,  or  that  the  servant  should 
not  begin  work,  until  he  has  learned  as  much 
as  he  will  ever  learn  in  the  way  of  taking  care 
of  himself.  There  must  be  some,  negligence 
on  the  part  of  the  master,  before  he  can  be 
made  liable." 

And  upon  the  facts  here  alleged  the  In- 
ference is  clear,  that  the  appellant  assumed 
the  risks  arising  out  of  the  A&aget  encounter- 
ed by  him  as  a  brakeman  on  appellee's  train. 

As  we  And  no  error  in  the  action  of  the 
trial  court  in  sustaining  the  demurrer,  the 
Judgment  is  affirmed. 


LEE  LEWIS,  isa,,  v.  D08CH. 

(Court  of  Appeals  of  Kentucky.    Dec.  9, 1921.) 

1.  Appeal  and  error  4s»927(6)— Where  record 
does  not  disclose,  nor  defendant  designate, 
gronnds  for  motion  for  directed  verdict,  over- 
niilng  of  motion  presumed  proper. 

Where  the  record  does  not  disclose,  nor  de- 
fendant point  out,  any  reasonable  ground  on 
which  the  court  could  have  peremptorily  in- 
structed the  jury  to  find  for  defendant,  the  mo- 
tion for  a  directed  verdict  is  presumed  to  have 
l>een  overruled  properly. 

2.  Witnesses  $=>345(l)— Impeached  by  ad- 
verse party  If  convicted  of  felony. 

A  witness  may  be  impeached  by  the  ad- 
verse party,  under  Oiv.  Code  Prac.  §  5W7,  by 
showing  that  the  witness  has  been  convicted  of 
a  felony. 

3.  Criminal  law  <@=>27— "Felony"  and  "misde- 
meanor" distinguished. 

Under  Ky.  St.  i  1127,  only  such  offenses  as 
are  punishable  by  death  or  confinement  io  the 
penitentiary  ajre  felonies;  all  others  are  misde- 
meanors. 

[Sd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Felony; 
Misdemeanor.] 
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4.  Witnesses  e=9345(2)— Coavlirted  of  ntodo- 
meanor  cannot  bo  impoaohed. 

Bvidence  that  witness  had  been  convicted  of 
taking  property  from  the  government  and  sen- 
tenced to  confinement  in  the  county  jail  for  sev- 
en months  was  not  admissible  to  impeach  wit- 
ness. 

5.  Evidence  «=>359(  I )— Photographs  of  tDfared 
oar,  tbongh  aot  showlag  oomplets  damage,  ad- 
missible. 

In  action  for  injury  to  plaintiff's  car  by  col- 
lision with  defendant's  truck,  introduction  in 
evidence  of  photographs  of  the  car,  which  did 
not  represent  the  entire  damage,  held  admissi- 
ble as  correct  representations  of  the  front  part 
of  the  car,  which  they  purported  to  be,  even 
though  there  were  other  details  Of  the  injury 
not  shown. 

6.  Municipal  corporations  «=>705  (4)— Statutes 
regulating  speed  In  going  around  the  corner, 
curve,  or  crossing  held  to  apply  to  truck 
crossing  street  Intersection. 

Ky.  St.  §  2739,  subset  i  »,  regulating  the 
speed  of  motor  vehicles  "in  going  around  the 
comer,  carve,  or  crossing  in  a.  highway,"  ap- 
plies to  one  driving  across  a  street-  intersection. 

7.  Municipal  corporations  €=3706(5)— Failure 
of  truck  operator  to  obey  crossing  spssd  law 
held  responsible  for  accldeat  50  to  90  foot 
from  crossing. 

In  an  action  for  damage  to  plaintiiTB  auto 
by  collision  with  defendant's  truck  without  fault 
of  plaintiff,  evidence  held  to  show  that  the  fail- 
ure of  the  trudt  operator  to  reduM  )iia  speed 
to  8  miles  an  hour  at  street  crossings  was  pri- 
marily responsible  for  the  accident,  which  oc- 
curred 60  to  90  feet  from  the  street  intersec- 
tion. 

Appeal  from  Circuit  Court,  JefTerson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  John  Dosch  against  Lee  Levrls, 
Incorporated.     Judgment  for  plalntifr,  and- 
defendant  appeals.    Affirmed. 

Duffln,  Vance  &  Duffin,  of  Louisville,  for 
appellant. 

W.  M.  Duffy  and  W.  A.  Perry,  both  of 
Louisville,  for  appellee. 

SAMPSON,  J.  Appellant,  Dosch,  seeks  to 
recover  damages  of  Lee  Lewis,  Inc.,  for  an 
injury  which  was  caused  by  the  collision 
of  a  large  truck  belonging  to  the  IncoriJora- 
tion  with  the  automobile  of  apiiellaut, 
Dosch,  on  Oak  street,  near  the  intersection 
of  £''loyd  street.  In  the  dty  of  LouisvUle^  in 
1919.  Appellant,  Dosch,  was  driving  west- 
vrard  on  Oak  street,  and  the  truck  was  trav- 
eling eastward  on  the  same  street,  both 
approaching  the  intersection  of  said  street 
with  Floyd  street.  The  truck  was  on  the 
right  or  south  side  of  Oak  street,  wtille  the 
car  was  oa  the  right  or  north  side  of  the 
rtreet  A  large  building  stands  on  the 
southwest  corner  of  the  intersectioa  of  the 
two  streets,  and  obstructs  the  view  of  chauf- 
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fears  as  tbex  approach  the  latersectlon. 
Just  as  the  truck  was  coming  np  to  Floyd 
street,  the  chauffeur  thereon  suddenly  dis- 
covered an  automobile  traveling  north  on 
Floyd  street  at  a  rapid  rate,  approaching 
said  intersection.  A  collision  appeared  Immi- 
nent, to  avoid  which  the  chauffeur  on  the 
truck  then  in  the  Intersection  tried  to  turn 
his  car  north  on  Floyd,  and  thus  allow  the 
apiti:oachlng  automobile  to  turn  east  on 
Oak.  The  space  was  so  short  and  the  turn 
so  abrupt  that  the  truck  could  not  make  its 
way  around  the  comer  Into  Floyd.  Discov- 
ering this,  the  chauffeur  on  the  truck  al- 
lowed It  to  go  east  on  Oak,  but  next  to  the 
north  side  of  the  street  at  the  curb,  which 
was  the  wrong  side  of  the  street  for  a  vehi- 
cle traveling  east.  The  automobile  which 
had  caused  the  swerving  of  the  truck  had 
passed  around  the  comer  into  Oak  street, 
and  In  doing  so  had  swung  out  so  far  toward 
the  center  of  the  street  as  to  cause  appel- 
lant, Dofich,  who  was  just  then  approaching 
on  Floyd,  to  pull  his  car  next  to  the  curb  on 
the  north  side  of  Oak  street  Here  it  was 
struck  by  the  truck  going  east  and  badly 
damaged,  and  plaintiff,  Dosdi,  also  sustained 
injuries  to  his  Tfersoa.  It  is  admitted  that 
appellant,  Dosch,  was  not  to  blalme  for  the 
accident  for  he  was  driving  at  a  very  slow 
rate  on  that  side  of  the  street,  which  by 
the  law  ot  the  road  he  was  entitled  to  traveL 

A  trial  resulted  in  a  verdict  and  judg- 
ment for  $1,350  In  favor  of  appellee,  Dosch. 
Being  dissatisfied  vrith  this,  the  appellant, 
Lee  Lewis,  Inc.,  brings  the  case  here  for  re- 
view. As  grounds  for  reversal  of  the  judg- 
ment, appellant  urges:  (1)  That  the  trial 
court  erred  in  overruling  its  motion  for  a 
directed  verdict  in  its  favor.  (2)  In  refus- 
ing to  allow  appellant  to  impeach  one  of  the' 
witnesses  for  appellee.  (3)  In  allowing  the 
plaintiff  to  introduce  three  photographs  of 
the  alleged  Injured  car,  without  proper  Iden- 
tification of  the  photographs.  (4)  The  trial 
court  erroneously  instructed  the  jury  as  to 
the  law  of  the  case. 

[1]  1.  As  we  can  find  no  reasonable  ground 
upon  which  the  trial  court  could  have  per- 
emptorily Instructed  the  jury  to  find  for 
the  defendant,  and  as  appellant  points  out 
no  such  ground,  we  conclude  the  trial  court 
properly  overruled  the  motion  for  a  directed 
verdict,  made  both  at  the  conclusion  of  the 
evidence  for  the  plaintiff  and  at  the  con- 
clu^on  of  all  the  evidence. 

[2-4]  2.  Appellant,  Dosch,  introduced  a 
witness  named  Cohen,  who  testified  to  inate- 
rial  facts  for  the  plaintifl.  The  defendant 
offered  to  Impeach  this  witness  by  showing 
that  he  had  been  Indicted  by  the  federal 
grand  jury  for  taking  property  from  the 
federal  government,  and  had  pleaded  guilty 
at  the  charge,  and  was  convicted  and  sen- 
tenced by  the  federal  court  to  serve  a  term 
of  seven  months  in  the  Jefferson  county  jaiL 
Only  such  offenses  named  In  the  statute  aa 


are  punishable  by  death  or  eonflnemoit  in 
the  penitentiary  are  felonies;  all  others  are 
mi8daneanor&  Ky.  Statutes,  |  1127.  A 
witness  may  be  Impeadied  by  the  adverse 
party  in  several  different  ways  indicated  in 
section  697  of  the  Civil  Code,  one  of  which 
is  by  showing  that  the  witness  has  been 
convicted  of  a  felony.  A  oonvictioD  ot  a 
misdemeanor  cannot  be  shown  in  impeadi- 
ment  of  a  witness.  Wells  v.  Comm<»i- 
wealth,  99  S.  W.  218,  SO  Ky.  Law  Rep.  604. 
While  the  crime  charged  against  Cohen  In 
the  federal  court  may  have  been  a  felony,  he 
was  convicted  of  a  misdemeanor,  or  at  least 
his  punishment  was  fixed  at  confin«nent  In 
the  county  jail,  and  our  statute  specifically 
declares  that  an  offense  for  which  the  pun- 
ishment is  not  death  or  confinement  in  a 
penitentiary  is  a  misdemeanor.  The  trial 
court,  therefore,  properly  refused  to  allow 
appellant  to  Introduce  evidence  showing  that 
Cohen  had  been  convicted  of  an  offense 
in  a  federal  court,  the  punishment  of  which 
was  confinement  in  the  county  jail,  as  im- 
peachment of  said  witness. 

[S]  3.  Immediately  after  the  accident  to 
the  automobile,  appellant,  Dosch,  had  three 
photographs  made  of  the  front  end  of  his 
machine,  showing  a  hole  In  the  radiator  and 
in  part  the  wrecked  condition  of  the  car. 
On  the  trial  he  offered  these  photographs 
in  evidence.  In  doing  so  his  counsel  asked 
this  question: 

"I  will  ask  yon  to  look  at  these  pictures,  and 
ask  if  those  pbotographg  are  correct  represen- 
tations  of  your  car  immediately  after  the  in- 
jury." 

To  which  the  witness  replied: 

"Well,  that  is  the  way  the  front  end  of  the 
machine  looks;  bat  that  does  not  show  where 
the  motor  la  shoved  back  underneath  the  dash- 
board, or  all  the  damages  where  the  body  is 
twisted  and  bent,  all  the  metal  out  of  shape- 
does  not  show  that;  shows  a  plain  view  of  the 
front  end  of  the  machine;  does  not  show  the 
damage  done  to  the  rest  of  the  car." 

It  is  insisted  by  appellant  that  the  court 
should  not  have  allowed  the  photographs  to 
go  to  the  jury  imtll  they  were  thoroughly 
identified  as  pictures  of  the  car  and  it  was 
proven  that  the  photographs  represented 
the  entire  damage  to  the  car.  With  this  ha- 
sistence  we  cannot  agrea  While  the  photo- 
graphs must  be  identified,  and  must  be  a  fair 
r^resentation  of  the  object  pictured,  they 
are  not,  and  cannot  in  the  nature  of  things 
be,  a  complete  representation  of  every  detail 
of  an  injury  to  an  automobile,  as  in  this 
case.  A  front  view  ot  the  car  after  the 
wreck  would  not  have  disclosed  to  the  nat- 
ural eye  all  of  the  injury  to  the  automobile. 
If  the  pictures  were  correct  representations 
of  that  front  part  ot  the  car,  which  they  pur- 
ported to  be,  they  were  competent  to  go. to 
the  Jury,  even  though  there  were  otti»  de- 
tails ot  the  injury  not  shown  in  the  plctnzea. 
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Either  of  tt«  plctnrea  introdaced  give  to 
the  mind  a  better  UBderatandlng  of  the 
actual  condition  of  the  front  end  of  the 
damaged  antomoUIe  than  an^  word  picture 
given  by  any  of  the  wltneases.  The  court  did 
not  err  in  allowing  the  Jnry  to  consider  the 
pbotographs  as  evidence. 

[U  4.  In  Instnicting  the  Jury  on  tiw  law 
of  the  case,  the  court  am<«g  other  things, 
said: 

"If  70a  believe  from  the  evidence  that  the  de- 
fendant'a  chauffeur's  view  of  the  road  traffic 
was  obstructed  at  the  intersection,  It  was  hie 
duty  not  to  cross  same  at  a  greater  rate  of 
speed  than  8  miles  an  hour;  and  if  you  believe 
from  the  evidence  in  this  case  that  he  failed  in 
said  duties,  or  any  one  or  more  of  them,  and 
thereby  caused  his  truck  to  collide  with  the 
BmA  car  which  the  plaintiff  was  driving,  and 
the  said  car  was  injured  or  damaged,  or  the 
plaintiff  himself  was  injured,  the  law  of  the  ease 
is  for  the  plaintiff,  and  yon  should  ao  find." 

It  is  insisted  by  the  appellant  that,  as 
the  coUislon  and  Injury  to  appellants  car 
did  not  happen  exactly  on  the  crossing,  but 
the  accident  occurred  some  20  to  40  feet 
east  of  the  iotersection  of  the  streets,  sub- 
section 0  of  section  2739,  Ey.  Statutes, 
under  which  the  foregoing  instruction  was 
drafted,  has  no  application  to  the  case,  and 
the  court  erred  to  the  great  prejudice  of 
appellant  in  so  Instructing  the  Jury.  That 
section  of  the  Statutes,  in  so  far  as  relevant, 
reads: 

"If  the  rate  of  speed  of  a  motor  vehicle  or 
motor  bicycle  operated  on  a  public  highway  in 
this  state  in  going  around  the  comer,  curve  or 
crossing  in  a  highway,  where  the  operator's 
view  of  the  road  traffic  is  obstracted,  exceed 
eight  (8)  miles  an  hour,  s«c)i  rate  of  speed  shall 
be  prima  fade  evidence  that  the  person  operat- 
ing such  motor  vehicle  or  motor  bicycle  is  run- 
ning at  a  rate  of  speed  greater  than  Is  reason- 
able, having  due  regard  to  the  traffic  and  use  of 
the  way  or  so  as  to  endanger  the  life  or  injure 
the  proper^  of  any  person." 

It  is  indsted  by  appellant  that  the  statute 
does  not  apply  to  an  intersection  or  crossing 
like  the  one  at  Oak  and  Floyd  streets  in 
the  city  of  Louisville,  but  only  applies  in 
cases  whore  the  car  is  going  around  a  corner, 
going  around  a  curve  or  going  around  a 
crossing  In  a  highway  where  the  operator's 
view  of  the  road  tra^c  is  obstructed.  We 
think,  however,  that  the  statute  has  appli- 
cation to  Just  the  situation  we  have  here, 
as  well  as  to  many  other  situations  at  an  in- 
tersection where  the  view  of  the  operator  of 
the  car  is  obstructed.    It  should  be  read: 

In  going  around  a  comer,  in  going  around  a 
curve,  or  in  going  over  or  across  a  highway  or 
street  intersection,  where  the  operator's  view 
«f  the  road  traffic  is  obstructed. 

Whm  so  read,  the  operator  is  required 
to  reduce  his  speed  to  not  exceeding  8  miles 
per  hour  while  crossing  an  Intersectlan  or 


a  street  where  his  view  Is  obafamcted,  elth» 
as  in  this  case,  or  in  any  case  where  he  can- 
not see  an  approaching  car  to  the  intersec- 
tion. 

[7]  The  operator  of  the  truck  admits  that 
he  could  not  see  the  car  ajKuroaching  on 
Floyd  street  until  the  truck  had  reached 
the  intersection,  and  that  he  was  two-thirds 
across  the  Intersection  before  he  began  to 
veer  the  course  of  his  truck  north  to  avoid 
a  collision  with  the  car  traveling  north  on 
Floyd  street.  The  evidence  fairly  estab- 
llidies  ttiat  the  truck  as  It  approached  and 
entered  the  intersection  of  Floyd  street  was 
traveling  at  a  rate  of  12  to  20  miles  per  hour. 
Indisputably  it  was  going  at  such  a  rapid 
speed  that  the  operator  could  not  turn  it 
north  on  Floyd  street,  but  was  compelled  to 
turn  It  to  the  north  side  of  Oak  street,  and 
allow  it  to  travel  east  on  said  street  until 
it  struck  and  injured  the  plaintifrs  auto- 
mobile. Had  the  operator  of  the  truck  com- 
plied with  the  law  requiring  him  to  reduce 
the  rate  of  speed  of  his  truck  to  8  miles  per 
hour  on  approaching  a  street  intersection, 
be  could  have  controlled  his  truck,  and  after 
he  entered  the  Intersection  have  brought 
it  to  a  full  stop  before  striking  the  automo- 
bile on  the  east  side  of  the  intersection.  In 
other  words,  the  failure  of  the  operator  of 
the  truck  to  obey  the  law  was  primarily 
re^onslble  for  the  accident,  which  occurred 
50  to  90  feet  away  from  the  west  side  of 
the  intersection.  We  conclude,  therefore, 
that  the  trial  court  did  not  err  in  instructing 
the  Jury  as  quoted  above. 

Judgment  affirmed. 


KELLEY  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Eentucky.    Dec.  18, 
1921.) 

Criialsal  law  «=> 1 130(4) —Appeal  dismissed, 
la  absenoa  of  brief,  where  no  prejudicial  ar-- 
ror. 

An  appeal  will  be  dismissed,  where  defend- 
ant has  failed  to  file  a  brief,  and  no  error 
prejudicial  to  defendant's  substantial  rights 
appears  in  the  record. 

Appeal  from  Circuit  Court,  Perry  Coimty. 

Proceeding  between  Julian  Eelley  and  the 
Commonwealth  of  Kentudcy.  From  the 
Judgment  rendered,  Eelley  appeals.  Appeal 
dismissed. 

Faulkner  Sc  Stanllll,  of  Hazard,  for  the 
appellant. 

Chaa.  I.  Dawson,  Atty.  Gen.,  and  Thos. 
B.  McOregor,  Asst.  Atty.  Gen.,  for  the  Com- 
monwealth. 

HUBT,  C.  J.  The  appellant  has  faUed  to 
file  any  brief  in  tliis  case,  and  a  motion  has 
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been  made  to  dlsmlsa  tbe  appeal  on  that 
account,  and  has  been  submitted  upon  that 
motion.  The  record  bas  been  examined,  and 
no  error  in  any  way  prejudicial  to  appel- 
lant's substantial  rights  appears. 

The  motion  Is  therefore  sustained,  and  the 
appeal  dismissed. 


MORRIS  V.  MORRIS. 

(Court  of  Appeals  of  Kentucky.    Dec.  9,  1921.) 

I.  Divorce  ®=3286— Decree  reviewable  only  for 
purpose  of  alimony. 
In  Tiew  of  Ky.  St  i  950,  correctness  of 
judgment  granting  an  absolute  divorce  is  re- 
viewable only  for  purpose  of  determining 
whether  alimony  was  properly  awarded  or  re- 
fused. 

2;  Divorce  $=323 1— Refusal  of  alimony  proper 
where  the  divorce  granted  not  warranted  by 
evidence. 
Where    divorce    granted    a    wife    on    the 
ground   of  cmd  and  inhuman  treatment  was 
unwarranted  by  the   evidence,   refusal  of  ali- 
mony was  proper. 

Appeal  from  Circuit  Court,  Calloway 
County. 

Action  by  V.  J.  Morris  against  Chester 
Morris  for  divorce.  Divorce  was  granted 
without  alimony,  and  plaintiff  appeals.  Af- 
firmed. 

Thompson  &  Speight,  of  Murray,  for  ap- 
pellant 

Wdls  ft  Keys,  of  Murray,  for  appellee. 

MOORMAN,  J.  The  appellant,  V.  J.  Morris, 
brought  this  action  against  appellee,  Chester 
Morris,  on  February  6,  1920,  in  the  Callo- 
way circuit  court  for  divorce.  Appellant 
based  her  action  on  cruel  and  Inhuman  treat- 
ment and  asked  that  she  be  allowed  the  sum 
of  $500  as  alimony  and  $100  as  a  fee  for  her 
attorneys.  The  appellee  answered  denying 
the  alleged  cruel  and  Inhuman  treatment, 
and  in  the  second  paragraph  of  the  answer 
he  averred  that  the  plaintiff  abandoned  his 
home  without  any  cause  or  fault  on  his  part 
and  alleged  his  willingness  and  ability  to 
care  for  and  support  her  and  his  desire  that 
she  return  to  and  live  with  him.  These  al- 
legations were  denied  by  appellant 

The  circuit  court  granted  appellant  a  di- 
vorce and  gave  Judgment  against  appellee 
for  the  cost  in  the  case,  including  an  attor- 
ney's fee  of  $40,  but  failed  to  adjudge  ap- 
I^llant  any  alimony.  She  prosecutes  this  ap- 
peal complaining  of  the  Judgment  and  in- 
sisting on  an  allowance  of  alimony  to  the 
amount  claimed  In  the  petition  and  to  an 
attorney's  fee  as  originally  claimed. 

[1]  The  law  is  well  settled  in  this  state, 
as  declared  by  section  950  of  Kentucky  "Stat- 


utes, that  there  can  be  no  appeal  to  tbia 
court  from  a  Judgment  granting  an  absolute 
divorce,  but  this  court  has  frequently  hrid 
that  it  has  the  power  to  review  the  correct- 
ness of  such  a  Judgment  for  the  purpose  of 
determining  whether  or  not  alimony  was 
properly  awarded  or  refused.  Anderson  v. 
Anderson,  152  Ky.  773,  154  S.  W.  1;  Pember- 
ton  V.  Pemberton,  169  Ky.  476,  184  S.  W. 
378;  Logan  v.  Logan,  171  Ky.  115,  188  S.  W. 
301;  CaudiU  v.  Caudlll,  172  Ky.  461,  188  S. 
W.  431;  Axtan  v.  Azton,  182  Ky.  286,  206 
S.  W.  480. 

[2]  It  is  also  the  rule  that  In  an  action  for 
divorce  the  right  to  alimony  will  follow  If 
the  wife,  without  fault  on  her  part,  is  grrant- 
ed  the  divorce.  Tllton  v.  Tilton,  16  B^y. 
Law  Rep.  539,  29  S.  W.  290;  Day  t.  Day. 
168  Ky.  68,  181  S.  W.  937. 

It  is  therefore  necessary  in  deciding  this 
case  to  consider  the  evidence  on  which  the 
decree  of  divorce  was  based.  The  appellant 
was  17  years  of  age  when  she  was  married 
to  the  appellee  in  Chester  county,  Tenn.,  on 
Januauy  24, 1918.  The  appellee  was  21  years 
old  at  that  time.  After  marriage  they  moved 
to  Calloway  county,  where  they  lived  to- 
gether until  June,  1919,  when  api)ellant  left 
the  home  of  api)ellee  and  returned  to  her 
parents,  and  on  February  20,  1920,  she  filed 
this  action. 

As  stated,  the  ground  for  the  relief  sought 
was  cruel  and  inhuman  treatment.  In  sup- 
port of  her  allegations  in  that  respect  ai>- 
I)ellant  testlfled  that  on  the  day  she  separat- 
ed from  her  husband  he  told  her  that  she 
had  to  leave,  that  she  would  not  do  anything 
and  there  was  nothing  to  her,  and  that  if 
she  did  not  leave  he  "would  stamp  her  In- 
sldes  out";  also,  that  they  had  many  qnar- 
rels,  and  during  the  six  montlis  preceding 
their  separation  he  often  cursed  her  and 
told  her  that  she  would  not  do  as  his  mother 
wanted  her  to  do ;  that  be  was  bard  to  please 
and  was  generally  mad,  and  in  the  latter 
part  of  their  married  life  she  was  afraid  of 
him.  She  made  no  claim  of  physical  vio- 
lence or  maltreatment  other  than  indicated. 

Aside  from  appellant's  testimony,  the  evi- 
dence introduced  in  support  of  her  charges  is 
meager.  One  witness  testlfled  tbat  the  ap- 
pellee said,  some  time  after  the  separation, 
that  he  had  seen  his  wife  as  she  was  leaving, 
and  when  she  Informed  him  that  she  waii 
leaving  he  cursed  her  and  told  her  to  go  on. 
That  testimony,  however,  is  not  corroborated 
by  the  other  two  witnesses  Introduced  by 
appellant,  both  of  whom  related  the  conver- 
sation between  the  husband  and  wife  at  that 
time,  and  their  testimony  .shows  that  he 
merely  Inquired  where  she  was  grolng,  and 
she  replied  that  she  was  doing  what  he  had 
told  her  to  do  tbat  morning. 

The  appellee  denied  the  charge  of  cruel 
and  inhuman  treatment  and  testified  that 
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be  had  always  been  kind  to  and  considerate 
of  bia  wife ;  tbat  their  married  life  bad  been 
happy,  so  far  as  be  knew,  until  the  very  day 
that  they  s^wrated;  that  on  that  day  there 
had  been  some  discussion  as  to  whether  or 
not  he  would  r^urn  in  time  to  take  her 
to  church  tbat  night,  and  he  assured  her 
tbat  he  would,  and  when  he  returned  he  met 
her  leaving  the  home.  His  testimony  as  to 
the  kindness  with  which  she  bad  be«i  treated 
is  corroborated  by  a  number  of  witnesses 
who  were  neighbors  and  ^ybo  had  frequently 
seen  the  two  in  their  home  and  elsewhere. 
All  of  these  witnesses  testified  tbat  appel- 
lant and  appellee  seemed  to  be  happily  mar- 
ried and  that  appellee  never  manifested  any 
unkindness  in  their  presence. 

Neither  of  the  parties  had  any  property 
to  speak  of  at  the  time  of  their  marriage,  but 
it  is  admitted  in  the  record  tbat  the  appel- 
lee provided  well  for  his  wife  and  maintain- 
ed her  In  a  style  suitable  to  his  means  and 
their  station  In  life. 

On  the  evidence  as  substantially  related 
the  divorce  was  granted.  In  our  view  of  this 
evidence  ap];>ellant  did  not  prove  such  a  case 
as  entitled  her  to  a  Judgment  of  divorce. 
While  it  is  not  within  the  power  of  this 
court  to  disturb  that  judgment,  which  has 
become  final,  it  is  our  duty  in  passing  on  the 
contentions  made  by  appellant  here  to  con- 
sider the  evidence  on  which  the  decree  was 
based. 

Finding  tbat  evidence  insufficient  to  war- 
rant the  granting  of  the  divorce,  it  must  be 
beld  that  the  court  below  did  not  err  In  re- 
fusing alimony,  and,  accordingly,  the  Judg- 
inent  is  affirmed. 


HENSON'S  ADM'R  v.  HINES,  DlfMtor  Gen- 
eral of  Railroads. 


(Court  of  Appeals  of  Kentucky. 
1921.) 


Dec.  9, 


held 


1.  Railroads  «=>356(l)  —  Use  of  tracks 
ROt  to  confer  license. 

The  use  of  railroad  tracks  in  a  sparsely 
settled  neighborhood  in  the  country  as  a  path 
by  from  QO  to  100  people  daily  it  not  suffi- 
cient to  convert  trespassers  into  licensees,  and 
place  upon  the  company  the  duty  of  anticipat- 
ing their  presence  and  maintaining  a  lookout 
for  tiiem. 

2.  Railroul*  «=s>383( I)— Pedestrian  hoM  gnll- 
ty  of  cbntribntory  Mgilgence, 

Where  decedent,  walking  along  a  switch 
track,  heard  the  whistle  of  a  train  approaching 
from  the  rear,  and,  acting  under  the  mistaken 
belief  that  the  train  was  approaching  on  the 
switch  track,  and  without  looking  around 
crossed  to  the  main  track,  on  which  the  train 
was  in  fact  traveling,  she  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 


Appeal  from  Circuit  Court,  Harlan  County. 

Action  by  Arbana  Benson's  administrator 
against  Walker  O.  Einee,  Director  General 
of  Railroads.  From  Judpment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

G.  G.  Rawlinga,  of  Harlan,  for  appellant 
B.  D.  Warfleld,  of  LouisviUe,  Wm.  Low,  of 
PlnevlUe,  H.  L.  Bryant,  of  Williamsburg,  and 
J.  T.  Bowling,  of  Harlan,  for  appellee. 

CLARKE,  J.  On  May  27,  1918,  Mrs. 
Arbana  Henson  was  struck  and  killed  by  a 
passenger  train  of  the  Louisville  &  Nashville 
Kallroad  Company,  and  this  action  was  In- 
stituted by  her  administrator  against  the 
company  and  Director  General  of  Railroads, 
to  recover  for  her  death. 

The  defendants  traversed  the  allegations  of 
the  petition  and  pleaded  contributory  neg- 
ligence, which  was  denied.  At  the  conclu- 
sion of  the  evidence  for  the  plaintiff  the 
court  sustained  defendant's  motion  for  a  di- 
rected verdict,  and  complaining  of  this,  the 
plalntifT  appeals  from  the  Judgm^t  that  fol- 
lowed dismissing  her  petition. 
'  The  accident  occurred  out  in  the  country 
between  two  small  stations,  Wllhoit  and 
Holt,  which  are  about  two  miles  apart,  and 
within  about  a  quarter  of  a  mile  of  Wllhoit. 
As  detailed  by  plaintiffs  witnesses,  Mrs. 
Henson  and  another  lady  were  walking  in 
the  direction  of  Wllhoit  on  a  switch  track 
when  the  defendant's  passenger  train,  going 
in  the  same  direction,  approached  them  from 
the  rear,  but  on  the  main  track.  When  the 
train  was  within  some  200  or  300  yards  of 
them,  the  whistle  was  blown  for  Wllhoit  sta- 
tion, at  which  time,  because  of  a  curve  In  the 
tracks,  the  engineer  could  not  have  seen  de- 
cedent and  her  companion.  When  the  signal 
was  given  by  the  engineer  decedent  and  her 
companion,  without  looking  around,  croesed 
from  the  switch  track  onto  the  main  track 
and  continued  thereon  In  the  direction  of 
Wllhoit'  without  ever  looking  around,  and 
they  had  traveled  about  120  feet  from  the 
time  they  crossed  onto  the  main  track  until 
the  train  struck  Mrs.  Henson.  The  train 
was  running  at  about  25  or  30  miles  an  hour ; 
an  alarm  signal  was  givoi,  and  the  train  be- 
gan to  slow  up  about  the  time  or  Just  before 
the  accident,  and  it  was  stopped  in  about  200 
to  250  feet. 

Plaintiff's  witness,  John  Howard,  who  was 
standing  In  front  of  his  house  on  a  hillside 
about  20  feet  from  the  company's  right  of 
way  fence,  and  in  plain  view  of  the  accident, 
states  that  he  heard  the  train  give  the  station 
signal  for  Wilhoit;  tbat  decedent  and  her 
companion  could  .easily  have  heard  it  also, 
and  that  he  believed  they  did  so,  and  crossed 
from  the  side  track  to  the  main  track  im- 
mediately thereafter  under  the  mistaken  be- 
lief that  the  train  was  coming  on  the  switch 


^=9For  other  cases  >*e  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  VjOOQ  IC 


360 


235  SOUTHWESTERN  REPOBTEB 


(Ky. 


track  rather  than  the  main  track;  and  evi- 
dently this  is  true. 

There  la  no  evidence  that  the  engineer  of 
the  train  saw  decedent  before  he  gave  the 
danger  signal,  and  began  to  stop  the  train, 
and  the  evidence  is  not  at  all  satisfactory 
that  he  could  have  seen  her  in  time  to  have 
saved  her  even  if  he  had  been  maintaining  a 
lookout  in  anticipation  of  the  presence  of  per- 
sons on  the  track  at  that  place.  But,  as- 
suming that  the  evidence  is  sufficient  for  this 
latter  purpose,  tliere  is  no  evidence  what- 
ever of  negligence  unless  at  this  place  de- 
fendant's agents  in  the  operation  of  trains 
were  under  a  duty  of  maintaining  a  lookout 

[1]  At  the  time  of  the  accident  there  were 
not  more  than  15  or  20  houses  in  the  vicinity 
of  Wilhoit,  and  but  3  or  4  houses  at  Holt,  and 
it  is  extremely  doubtful  from  the  evidence 
whether  Holt  became  a  regular  stopping 
point  for  trains  before  or  after  the  accident. 
But,  assmnlng  that  it  was  after  the  accident, 
since  the  evidence  of  the  extent  of  the  travel 
along  the  railroad  track  between  these  two 
stations  is  based  in  part  at  least  upon  the 
theory  that  Holt  became  a  stopping  point 
after  the  accident,  and  that  the  people  liv- 
ing near  there  were  at  the  time  of  the  ac- 
cident required  to  g6  to  Wilhoit  to  take  or 
leave  the  train,  the  witnesses  who  attempt 
to  fix  the  number  of  persons  who  dally  passed 
along  the  railroad  tracks  at  the  place  of  the 
accident  do  so  as  follows:  John  Howard  at 
from  35  to  40;  Frank  Gross  at  from  50  to 
100 ;  B.  F.  York  at  from  50  to  75 ;  and  George 
Bingham  at  from  75  to  100.  The  last  3  of 
these  witnesses  admitted  the  numbers  i^iven 
by  them  were  estimates,  or  merely  guesses, 
and  that  they  had  no  accurate  knowledge  of 
just  how  many  people  did  use  the  tracks  at 
this  place  in  a  day.  AU  of  these  witnesses 
testify  that  the  use  was  scattered  out 
throughout  the  entire  day,  which  amounts  to 
about  one  eveiy  7  or  8  minutes  at  the  most. 

That  such  use  of  the  company's  tracks  in 
a  sparsely  settled  neighborhood  out  In  the 
country  is  not  sufficient  to  convert  treepasa- 
era  into  licensees,  and  place  upon  the  com- 
pany the  duty  of  anticipating  their  presence 
and  maintaining  a  lookout  for  them,  or  even 
to  carry  the  question  to  thie  jury,  has  been 
consistently  adhered  to  by  this  court  in  the 
more  recent  cases.  Willis'  Adm'x  ▼.  L.  &  N. 
R.  R.  Co.,  164  Ky.  124,  176  S.  W.  18 ;  L.  &  N. 
R.  R.  Oo.  V.  Horton,  187  Ky.  «17,  219  S.  W. 
1084 ;  Hungate  v.  Hines,  188  Ky.  365,  222  S. 
W.  83 ;  O.,  N.  O.  &  T.  P.  By,  ▼.  Joel  T.  Brown, 
by,  etc.,  192  Ky.  724,  284  S.  W.  465.  Hence, 
plaintiff  having  failed  to  prove  any  negli- 
gence upon  the  part  of  the  defendant,  the 
court  did  not  err  In  sustaining  the  motion 
for  a  directed  verdict. 

[2]  This  Is  also  true  for  another  reason, 
since  it  is  shown  without  contradiction  that, 


decedent  and  her  cnnpanlon,  when  they 
heard  the  train  approaching  from  th^r  rear 
whistle  for  Wilhoit,  under  the  mistaken  be- 
lief that  the  train  was  approadiing  on  the 
track  upon  which  they  were  perfectly  safe, 
and  without  looking  around,  crossed  to  the 
main  track  upon  which  the  train  was  in  fact 
traveling.  In  so  doing  they  were  clearly 
guilty  of  contributory  negligence  as  a  matter 
of  law.  See,  L.  &  N.  R.  R.  C!o.  v.  Fentress' 
Adm'r,  166  Ky.  477, 179  S.  W.  419 ;  L.  *  N.  R. 
R.  Oo.  V.  Trower's  Adm'r,  131  Ky.  589,  115 
S.  W.  719,  20  L.  B.  A.  (N.  S.)  380;  L.  ft  N.  B. 
R.  Oo.  T.  Taylor's  Adm'r,  169  Ky.  435, 184  S. 
W.  871;  a  ft  O.  Ry.  Oo.  ▼.  Hunter's  Adm'r, 
170  Ky.  4,  ,185  S.  W.  140;  Stull's  Adm'x  v. 
Kentucky  T.  ft  T.  Co.,  172  Ky.  650,  189  S. 
W.  721. 
Wherefore  the  judgment  Is  affirmed. 


OALZELL  V.  BOURBON  COUNTY  BOARD 
OF  EDUCATION  «t  al. 

(Court  'Of  Appeals  of  Kentucky.    Dee.  8, 
1921.) 

I.  Schools  and  lohool  districts  <S=948(6)  — 
Powers  of  board  of  education;  "public  cor- 
poration." 

A  county  board  of  education,  being  a  "pub- 
lic corporation"  under  Ky.  St  Snpp.  1918,  i 
4484a8,  has  all  the  powers  specifically  bestow- 
ed by  statute,  and  also  snch  implied  powers  as 
can  be  reasonably  Inferred  from  the  specifical- 
ly expressed  powers  and  the  objects  to  be  at- 
tained  by  its   creation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Corporation.] 

2.  Schools  and  school  districts  4=>48(6)  — 
What  acts  of  board  of  education  are  ultra 
vires  stated. 

If  an  act  of  a  public  corporation,  such  as 
a  county  board  of  education,  is  one  which  is 
neither  authorized  by  its  express  nor  implied 
powers,  it  is  ultra  vires,  and  the  corporation 
is  not  authorized  to  do  it  and  an  act  may  be 
such  that,  although  it  is  such  as  is  granted  to 
attain  one  of  the  purposes  of  the  creation  of 
the  corporation,  the  manner  of  accomplishing 
it  may  be  ultra  vires. 

3.  Sohools  and  school  districts  «s>73— Cooaty 
board  ef  education  may  determine  Insurance 
to  be  carried  on  schoolhouses  and  furniture. 

Under  Ky.  St  Supp.  1918,  {  4440^  authoriz- 
ing county  board  of  education  to  lucn  sdiool- 
honses  and  the  furniture  insured  againet  fire 
or  other  casualties,  it  is  necessarily  implied 
that  the  power  is  bestowed  upon  such  board 
to  determine  for  itself  against  what  casualties 
it  will  insure,  and  the  amount  of  risks,  the 
specific  buildings  and  property  that  it  wiU  con- 
tract to  be  insured,  the  insurance  corporation 
that  it  will  contract  with,  and  the  details  of 
the  contract  in  the  absence  of  any  other  stat- 
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nte  requiring  oertain  contncta  and  a  certain 
kind  of  iosarer,  and  the  courts  cannot  inter* 
fere  in  the  absence  o<  abuse  of  discretion. 

4.  Insnranee  «S955— Covnty   boar4   of   edura- 
tlea  nay  oairy  oa-eperatlve  assassnant  ia- 
suraaee;    "person." 
A  connty  board  of  education,  tliongb  a  pub- 
lic corporation,  is  a  "person"  within  tbe  mean- 
ing of  Kf.  St  Snpp.  1918,  {  702,  at  least  to 
the  extent  of  havins  the  right  to  become  a 
member  of  a  co-operative  fire  insurance  com- 
pany  organized  under  Act  March  22,  1916,  con- 
sisting of  Ky.   St  Supp.  1918,  H  7<»-722a6, 
notwithstanding  the  provision  in  section   703 
that  directors,  who  must  be  in^Tidnals,  shsU 


assessments  wliich  may  b«  made  upon  insured 
members,  cannot  be  enforced  against  a  school 
building  or  school  property  insured  in  such 
company;  sale  of  such  a  building  in  satisfac- 
tion of  a  lien  being  contrary  to  good  public 
policy. 

10.  CoMtrants  «3al67  —  Parties  prasumad  to 
oontraot  with  reference  to  laws. 
Partiea  are  presumed  to  contract  with  ref- 
erence to  existing  laws. 

Appeal     from     drcalt    Gonii,     Boaibon 
County. 

Action  by  F.  S.  Dalzdl  against  the  Bourbon 


be  chosen  from  among  the  members,  in  Tiew   County    Board    of   Education    and    another. 


of  Ky.  St  li  446,  4B7, 

[Ed.  Note.— For  other  definitions,  see  Words 
•nd  Phrases,  First  and  Second  Series,  Person.] 

5.  Counties  «=3l50(3)  —  Taking  Insurance  hi 
co-operative  company  held  not  an  Indaflnlto 
assumption  of  liability  whioh  might  exoead 
oOMtitational  limitation  as  to  Indebtedness. 

A  connty  board  of  education  insuring  school 
property  in  a  oo-operatlve  assessment  fire  in- 
surance company  oicaniaed  under  B^y.  St  Supp. 
1918,  St  702-722a6k  does  not  thereby  assume 
liability  indefinite  as  to  amount  and  which 
therefore  might  exceed  the  income  and  reve- 
nue provided  for  the  year,  without  the  assent 
of  two-thirds  of  the  TOters,  in  violation  of 
Const  S  1S7;  liabQity  of  members  of  such 
companies  being  capable  of  practical  ascer- 
tainment 

6.  Constltntlonal  law  «=>48— One  so  asserting 
must  show  unconstitutionality  of  aet 

An  act  will  not  be  declared  in  violation  of 
a  constltntlonal  provision  upon  mere  conjec- 
tural improbabilities. 

7.  Insurance  «=>I99(I)  —  Lieu  upon  property 
of  member  of  co-operative  oompany  exists 
without  provision  In  contract 

The  Uen  provided  by  Ky.  St  Supp.  1918,  { 
712,  upon  the  property  of  a  member  of  a 
co-operative  insurance  company  to  secure  psy- 
ment  of  legal  assessment  which  may  be  made 
npon  such  members,  is  a  statutory  lien,  which 
exists  although  there  may  be  no  provision  for 
it  made  in  the  actual  insurance  contract 

8.  insurance  9=>55— Provision  for  lien  against 
property  of  members  does  not  prevent  In- 
suring of  school  property  in  oo-operatlve 
oompany. 

The  provision  of  Ky.  St  Snpp.  1918,  |  712, 
giving  co-operative  insurance  company  a  lien 
upon  the  property  of  a  member  to  secure  the 
payment  of  the  legal  assessments  which  may 
be  made,  does  not  prevent  a  county  board  of 
edncation  from  insuring  schoolbouBea  and 
school  property  in  such  a  company,  because 
such  lien  attaches  to  moneys  of  the  county  set 
apart  by  the- fiscal  court  instead  of  the  school 
property. 

9.  Insurance  <8=»I95(I)  —  Uen  not  enforced 
against  school  property. 

The  lien  provided  by  Ky.  St  Supp.  1918,  { 
712,  in  favor  of  a  co-operative  fire  insurance 
company  to  secure  the  payment  of  the  legal 


Judgment  for  defendants,  and  plaintiff  ap- 
peals.   AflSrmed. 

George  Batterton,  of  Paris,  for  appellant 
Davla  D.  OUne,  of  Paris,  for  appellees. 

HURT,  C.  J.  F.  S.  Dalzell,  who  sues  as  a 
citizen  and  taxpayer  of  Bourbon  connty,  in- 
stituted this  action  against  the  board  of  edu- 
cation of  Bourbon  county,  and  the  Hurst 
Home  Inanrance  Company.  Tbe  latter  is  a 
co-operative  or  assessment  Insurance  oom- 
pany organized  and  operating  under  tbe  Act 
of  March  22,  1916,  and  which  consists  of 
sections  702,  703,  704,  705,  706,  707,  708,  709, 
709a,  710,  711,  712,  712a,  713,  714,  71B,  716. 
717,  718,  719,  720, 721, 722, 722al,  722a2, 722a3, 
722a4,  722a6,  and  722a6,  of  vol.  3,  Ky.  Stats. 
The  relief  sought  by  the  plaintiff  was  the 
cancellation  of  certain  polides  of  insurance 
which  the  defendant  Hurst  Home  Insurance 
Company  had  issued  and  were  carrying  upon 
certain  property  of  the  public  schools,  which 
were  under  the  control  and  management  of 
the  board  of  education,  and  to  permanently 
enjoin  the  defendant  from  procuring  any 
further  insurance  in  the  defendant  insurance 
company,  and  tbe  latter  from  Issuing  any 
further  policies  of  insurance  upon  the  prop- 
erty of  the  public  schools.  A  general  demur- 
rer was  interposed  to  the  petition  by  the  de- 
fendants, without  waiving  which  they  answer- 
ed, and  to  the  answer  the  plaintiff  demurred 
generally.  The  demurrer  to  the  answer  was 
overruled,  while  the  demurrer  to  the  peti- 
tion was  sustained,  and  the  plaintiff  elect- 
ing to  stand  by  his  petition,  it  was.  dlsmisB- 
ed,  and  he  has  appealed. 

The  plaintiff  is  not  a  member  of  nor  In- 
terested In  the  defendant  insurance  com- 
pany, and  for  that  reason  would  not  have 
any  cause  of  complaint  at  the  risks  assumed 
or  refused  by  the  company ;  but  being  a  tax- 
payer within  the  munldpallty,  over  which 
the  board  of  education  ezerctses  jurisdic- 
tion, and  an  enforced  c<mtrtbator  to  the 
funds  dispensed  by  tbe  board  of  education 
and  upon  its  orders,  he  complains  that  the 
insurance  contracts  now  extotiug  between 
the  board  of  education  and  the  insurance 
company  are  void,  and  that  the  contracts 
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proposed  to  be  entered  Into  between  them 
will  also  be  void  and  nitra  vires  upon  the 
part  of  each,  and.  If  so,  it  follows  as  a 
natural  sequence  that  no  protection  to  the 
property  insured  is  extended,  and  the  mon- 
eys expended  in  paying  the  fees  and  assess- 
ments, which  arise  from  public  taxation,  are 
wasted,  and  In  the  meanwhile  the  property 
of  the  pnbllc  schools  Is  uninsured. 

[1-3]  The  board  of  education  is  a  public 
corporation,  so  made  by  the  provisions  of 
section  4434a8,  voL  3,  Ky.  Stats.,  which  is 
as  follows: 

"The  county  board  of  education  and  their 
successors  shall  be  a  body  politic  and  corpo- 
rate, with  perpetual  succession,  and  as  sudi 
may  sue  and  be  sued." 

As  a  public  corporation,  It  was  created  for 
the  accomplishment  of  certain  purposes,  and 
Its  powers  are  all  those  specifically  bestowed 
by  statutes,  and  also,  such  implied  powers 
as  can  be  reasonably  inferred  from  the  spe- 
cifically expressed  powers  and  the  objects 
to  be  attained  by  Its  creation.  As  a  general 
principle.  It  may  be  conceded  that  if  an  act 
of  a  corporation  Is  one  which  is  neither  au- 
thorized by  Its  express  nor  Implied  powers. 
It  Is  ultra  vires,  and  the  corporation  is  not 
authorized  to  do  It,  and  an  act  may  be  such 
that,  although  It  Is  such  as  Is  calculated  to 
attain  one  of  the  purposes  of  the  creation  of 
the  corporation,  the  manner  of  accomplishing 
it  may  be  ultra  vires.  One  of  the  powers 
spedflcally  and  expressly  bestowed  upon  the 
board  of  education  is  to  cause  the  public 
scboolhouses  and  their  furniture  and  appa-< 
ratns  to  be  Insured  against  damage  by  fire 
or  other  casualty.  This  power  is  confer- 
red by  section  4440,  voL  3,  Ky.  Stats.,  by  the 
following  language: 

"And  the  comity  board  of  education  la  an- 
thorized  to  have  said  houses  ,and  furniture  in- 
sured against  damage  by  fire  or  other  casualty, 
the  expenses  incurred  from  snch  insurance  to 
be  paid  out  of  the  funds  raised  for  general 
county  purposes." 

It  wiU  be  observed  that  the  foregoing  is 
the  only  legislative  delivo'ance  upon  the  sut>- 
ject  of  authorizing  the  board  of  education  to 
enter  into  insurance  contracts  for  the  pro- 
tection of  the  building  of  the  public  schools 
and  their  fnrnitiure  and  apparatus  from 
damage  by  fires  and  other  casualties.  There 
is  no  direction  to  U  as  to  what  companies  it 
may  insure  in,  nor  any  prohibition  as  to  in- 
suring in  any  company,  or  character  of  com- 
pany, or  against  what  casualties  it  may  in- 
sure; but  it  would  be  idle  to  insist.  In  the 
face  of  the  express  inmvision  upon  the  sub- 
ject, that  the  board  of  education  is  not  au- 
thorized to  enter  into  insurance  contracts. 
In  the  light  of  the  character  of  this  express 
power  bestowed  upon  the  board,  it  is  readily 
apparent  that  it  carries  with  it  all  of  the 
implied  powers  that  are  reasonably  inferen- 


tial from  the  express  power  to  accomplish 
the  object  for  which  it  was  given.  It  is 
necessarily  implied  that  the  power  is  be- 
stowed upon  the  board  of  education  to  de- 
termine for  itself  against  what  casualties 
it  will  Insure  and  the  amount  of  risks,  the 
specific  buildings  and  property  that  it  .will 
contract  to  be  insuredy  the  Insurance  corpo- 
ration' that  It  will  contract  with,  and  the 
details  of  the  contracts.  Included  in  these 
powers  by  implication,  it  would  seem  that 
the  board  of  education  Is  authorized  to  con- 
tract for  insurance  with  any  insurance  cor- 
poration which  the  public  policy  of  the  state 
has  by  statute  authorized  to  do  an  insurance 
business  of  the  character  of  insuring  public 
school  btiUdings  against  fire  and  other  cas- 
ualties, unless  there  is  a  statute  which  by 
express  provision  or  necessary  implication 
forbids  the  board  of  education  to  contract 
with  it,  or  the  provisions  of  its  articles  of 
incorporation  are  such  that  the  nature  of 
the  contract  which  it  can  enter  into  is  one 
which  the  board  of  education  cannot  for 
some  valid  reason  effect,  and  is  therefore 
necessarily  excluded'  as  an  insurer ;  that  is, 
any  company  authorized  by  the  laws  of  the 
state  with  which  the  board  of  education  can 
effect  a  valid  insurance  contract  Other- 
wise the  exercise  of  these  implied  powers 
most  necessarily  reside  in  the  sound  discre- 
tlen  of  the  board  of  education,  and  this  dis- 
cretion the  court  should  not  interfere  with, 
unless  there  is  an  abuse  of  it.  There  is  no 
provision  of  the  statutes  which  authorizes 
the  creation  and  conduct  of  the  Hurst  Borne 
Insurance  Company  which  excludes  the 
board  of  education  as  an  Insurer,  nor  is  there 
any  express  provision  which  authorizes  sucli 
an  Insurance  coi-poration  to  insure  the  prop- 
erty of  either  public  or  private  corporations 
or  that  of  partnerships. 

It  is,  however,  insisted  iliat  a  contract  of 
insurance  in  the  defendant  insurance  com- 
pany Is  one  which  the  board  of  education  has 
no  power  to  matce,  and  hence  the  manner  of 
accomplishing  the  insurance  of  the  property 
of  the  sdiools  in  such  a  corporation  as  the 
defendant  insurance  company  Is  ultra  vires. 
This  contention  Is  rested  upon  three  grounds, 
one  of  which  Is  that,  being  a  corporation,  the 
board  of  education  Is  Ineligible  to  member- 
ship in  a  co-operative  or  assessment  insure 
ance  company,  as  defined  by  the  statutes,  per- 
mitting its  creation ;  another  Is  that  the  lia- 
bility which  an  assured  assumes  in  such  a 
company  Is  indefinite  as  to  amount  and  may 
exceed  the  income  and  revenue  provided  for 
such  year,  which  without  the  assent  of  two- 
thirds  of  the  voters  voting  at  an  election 
held  for  that  purpose  is  unauthorized,  as 
provided  by  section  157  of  the  Constitution; 
another  Is  that  the  Insurance  company  has 
a  lien  upon  all  the  property  Insured  to  se- 
cure the  payment  of  the  assessments  msde 
under  the  contract  of  insurance,  and  that  the 
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board  of  education  Is  not  authorized  to  con- 
tract a  ilen  ni>on  tbe  public  school  proiwrty. 
These  contaitiona  will  be  considered  In  the 
ordor  In  whldi  they  are  stated. 

[4]  (a)  Section  702,  voL  3,  Ky.  Stats.,  au- 
thorising the  creation  of  a  co-opeiatlve  fire 
insurance  ctnnpany,  provides: 

"Twenty-fiTe  or  more  persons  residing  in  any 
one  or  more  adjoining  towns  or  in  any  county, 
or  in  not  exceeding  ten  adjoining  counties,  who 
coIIectiTely  own  property  of  the  value  of  fifty 
thousand  dollars  or  more  may  become  a  corpo- 
ration for  the  purpose  of  co-operative  or  as- 
sessment insurance  against  loss  or  damage  of 
property  by  fire,  wind,  lightning,  or  the  explo- 
sion of  natural  or  artificial  gas." 

And  further: 

"Every  person  insured  in  such  a  corporation 
who  shall  sign  an  application  for  insurance  as 
required  by  the  certificate  of  incorporation  or 
the  by-laws  of  the  corporation  shall  thereby 
become  a  member  thereof.    •    •    • " 

Section  708,  voL  3,  Ky.  Stats.,  provides 
that  the  directors  of  the  Insurance  company 
shall  be  chosen  from  among  Its  members.  It 
is  Insisted  that  In  accordance  with  the  pro- 
visions of  sections  702  and  703,  supra,  the 
board  of  education,  being  a  cori)oratlon,  is 
not  a  i)erson  within  the  meaning  of  the  stat- 
ute, and  hence  cannot  be  an  Incorporator, 
director,  nor  a  member  of  such  an  Insurance 
•■ompany,  and  for  that  reason  cannot  enter 
Into  a  contract  of  insurance  In  such  a  cor- 
poration, as  every  contract  of  Insurance  in- 
dispensably requires  membership  In  the  com- 
pany. It  will  be  observed,  however,  that 
the  provisions  of  neither  of  the  sections,  su- 
pra, requires  that  the  qnalLflcations  for  mem- 
bership shall  be  such  as  necessarily  to  quali- 
fy one  to  be  an  Incorporator  or  a  directed. 
It  may  be  conceded  that  a  corporation  would 
not  be  eligible  to  be  a  director  In  the  Insur- 
ance corporation  for  obvioas  reasons,  but 
why  It  could  not  be  a  member  is  not  appar- 
oit  Section  457,  Ky.  Stats.,  which  is  a 
part  of  chapter  26,  which  Is  devoted  to  the 
construction  of  statutes,  provides  in  regard 
to  the  word  "person"  when  used  in  a  stat- 
ute as  follows: 

"And  the  word  "person'  may  extend  and  be 
applied  to  bodies  politic  and  corporate,  so- 
cieties, communities,  and  the  public  generally, 
as  well  as  individuals,  partnerships,  persons 
and  joint-stock  companies." 

Section  446,  Ky.  Stats.,  wblcb  Is  the  first 
section  of  chapter  26,  supra.  In  part  pro- 
vides that  the  rules  of  construction  provided 
for  In  that  chapter  shall  be  observed,  "un- 
less soCh  construction  would  be  inconsistent 
with  the  manifest  intention  of  the  l>gisla- 
tare."  It  is  not  manifest  that  the  Legisla- 
ture in  the  use  of  the  word  "person"  in 
sections  702  and  703,  supra.  Intended  it  to 
have  a  meaning  inconsistent  with  Including 


a  body  politic  or  corporation.  There  cer- 
tainly conid  be  no  good  reason  for  ezctuding 
a  private  corporation  from  the  word  "per- 
son" as  there  used,  and,  if  so,  why  a  public 
corporation  which  may  perform  all  the  re- 
quirements of  a  member  In  such  a  corpor- 
ation, and  which  has  property  which  it  is 
authorized  to  Insure  against  casualties? 

[B,  I]  (b)  Touching  the  contention  that  the 
liaUlity  assumed  by  the  county  of  Bourbon 
on  acconnt  of  the  board  of  education  be- 
coming a  member  of  the  defendant  insurance 
company  might  be  greater  than  the  county's 
Income  and  revenue  for  the  year  in  which 
the  liability  Is  assumed,  and  for  that  rea- 
B<m  the  Insurance  contracts  are  void  and 
unauthorized,  it  Is  ascertained  from  the 
pleadings  that  the  Insurance  company  Is  now 
carrying  for  and  In  the  name  of  the  board 
of  education  insurance  In  the  sum  of  $42,- 
300;  that  it  has  carried  Insurance  In  some 
amount  for  the  board  of  education  continu- 
ously for  the  past  20  years,  and  that  the  cost 
of  the  insurance  has  been  much  less  than  it 
would  have  been  upon  the  same  property  for 
the  same  amount  of  insurance  In  a  stock  In- 
surance company;  that  the  Insurance  com- 
pany Is  carrying  Insurance  In  the  sum  of  $9,- 
397,034,  and  that  the  company  has  a  net  re- 
serve of  assets  In  the  sum  of  $111,628.05,  and 
that  for  the  past  four  years  there  has  been 
no  variation  of  the  amount  of  the  assessment 
levied;  and  that  the  company,  under  its  by- 
laws, does  not  insure  anything  eoccept  prop- 
erty situate  In  the  country  and  isolated 
pieces  of  pxt^ierty,  and  under  section  706, 
Ky.  Stats.,  nA.  8,  the  greatest  sum  for  whldi 
any  risk  may  he  Insured  Is  $6,000.  Tbe  lia- 
bility of  the  mambetB  of  the'  Insurance  oiRn- 
pany,  while  it  cannot  be  fixed  with  exact  defi- 
niteness,  is  not  unlimited,  and  under  the 
statutes  It  Is  capable  of  practical  ascertain-  - 
ment  l^e  regular  assessments  made  are 
ascertainable  from  the  by-laws  of  the  cor-' 
poratlon,  and  whatever  contingent  liability 
there  may  be  is  ascertainable  from  the  stat- 
ute, as  appears  from  sections  700a,  711,  712, 
and  712a,  voL  3,  Ky.  Stats.  From  the  pro- 
visions of  these  statutes  and  the  averments 
of  the  answer.  It  is  ascertained  that  the 
corporation  may  collect  sucb  policy  fees  as 
provided  by  its  by-laws,  and  the  amount  of 
these,  less  agent* s  commission  and  expenses 
for  writing  insurance  and  any  surplus  aris- 
ing from  assessments,  shall  be  put  in  the  re- 
serve fund,  and  when  the  reserve  fund  equals 
one  per  cent,  of  Insurance  In  force,  an  as- 
sessment shall  not  be  made  for  a  greater  sum 
than  the  amount  of  losses  and  expenses  sus- 
tained since  the  previous  assessment  If  at 
any  time  the  total  liabilities  exceed  its  ac- 
tual cash  assets  to  an  amount  equal  to  60 
cents  for  each  $100  of  Insurance  held  by  the 
corporation,  it  shall  then  levy  an  assess- 
ment sufficient  to  liquidate  all  liabilities  in 
i  excess  of  Its  actual  cash  assets ;  but  this 
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cootlnKent  liability  la  limited  by  proTlalona 
of  section  712a,  aupra,  which  provides  that 
if  the  whole  amount  of  depoalt  notes  and 
cash  owned  by  the  corporation  are  not  suf- 
ficient to  pay  the  amonnt  due  at  any  one 
time  to  the  members  on  account  of  the  risks 
insured  against,  the  limit  of  liability  by  eadi 
member  in  a  corporation  which  has  over  $2,- 
000,000  of  insurance  in  force  Is  |2  per  hun- 
dred of  the  insurance  the  member  has  in  the 
corporatlOD.  Thus  the  limit  of  contingent 
liability  for  the  insurance  which  the  company 
la  carrying  for  the  board  of  education  for 
all  claims  which  may  exist  at  any  one  time 
is  $846,  which  it  is  alleged,  and  not  denied, 
la  a  sum  which  does  not  equal  the  difference 
in  amount  between  the  costs  of  insurance 
of  same  property  in  the  same  sums  in  the 
defendant  insurance  company  and  that  of  a 
regular  stock  insurance  company.  That 
there  will  eret  exist  any  contingent  liability 
Is  conjectural.  The  age  of  the  defendant  in- 
surance company  and  the  manner  of  the  con- 
duct of  Its  business  and  the  results  of  Ita 
operation  do  not  indicate  any  want  of  pru- 
dence or  business  acumen  In  its  manage- 
ment The  pleadings  do  not  famish  any  in- 
formation as  to  the  value  of  the  property  in 
the  county  subject  to  taxation  for  general 
county  purposes,  the  liabilities  which  have 
been  assumed  by  the  oonnty,  nor  when  aa- 
somed,  which  facts  It  would  be  necessary  to 
show  in  order  to  determine  that  the  In- 
surance contracts  are  violative  of  any  con- 
stitutional provisions  upon  the  subject  of  the 
assumption  of  debt,  and  where  one  asserts 
that  an  act  la  contrary  to  the  provisions  of 
the  Constitution  it  is  incumbent  upon  him  to 
show  it  It  is  apparent  that  it  cannot  be 
held  that  an  act  which  the  statute  author- 
izes the  board  of  education  to  perform  has 
been  iierformed  by  It  In  an  unconstitutional 
way  upon  mere  conjectural  ImprobablUUes. 
IxmlBvUle  ▼.  Goenell.  flO  S.  W.  411,  22  Ky. 
liBW  Hep.  1624;  Frankfort  v.  Morgan,  110 
S.  W.  286,  83  Ky.  Law  Eep.  297;  O-Bryan 
V.  Owensboro,  113  Ky.  680,  68  S.  W.  858, 
24  Ky.  Law  Bep.  468 ;  Boswortb  t.  Mlddles- 
boro,  190  Ky.  253,  227  8.  W.  170. 

[7-10]  (c)  It  la  true  that  by  the  provision 
of  section  712,  voL  S,  Ky.  Stats.,  a  co-opera- 
tive insurance  company  has  a  lien  upon  the 
property  of  a  member  which  Is  insured  to 
secure  the  payment  of  the  legal  assessments 
which  may  be  made  upon  such  member. 
This  Is  a  statutory  lien,  which  exists,  al- 
though there  may  be  no  provision  for  It  made 
in  the  actual  insurance  contract  similar  to 
the  lien  which  the  mechanic  haa  upon  a 
building  for  labor  in  Its  erection  or  a  map 


terlalman  for  the  price  of  materials  furnish- 
ed. Probably  it  would  be  more  correct  to 
say  that  it  is  a  part  of  the  contract  onless 
waived.  Buch  liens  upon  a  public  building, 
necessary  for  the  administration  otf  govern- 
mental affairs,  will  not  t>e  enforced  by  a  court 
of  equity,  because  the  sale  of  such  a  build- 
ing In  satisfaction  of  a  Uen  Is  contrary  to 
a  good  public  policy.  Ausbeck  v.  Schardlen, 
45  S.  W.  607,  20  Ky.  Law  Bep.  178;  Boe  v. 
Scanlan,  98  Ky.  24,  32  S.  W.  216,  17  Ky. 
Law  Rep.  695 ;  Noonan  t.  Hastings,  101  Ky. 
312,  41  S.  W.  32,  19  Ky.  Law  Bep.  485,  72 
Am.  St  Rep.  419;  Allen  County  v.  U.  S. 
Fidelity  &  Guaranty  Co.,  122  Ky.  825,  93 
S.  W.  44,  29  Ky.  Law  Hep.  356.  The  above 
cases  were  Instances  of  the  statutory  liens 
upon  public  buildings  in  favor  of  mechanics 
and  laborers  for  work  done  In  their  erection, 
and  while  the  liens  were  held  to  be  unen- 
forceable by  a  sale  of  the  buildings,  the 
failure  of  the  liens  was  not  held  to  otherwise 
invalidate  the  contract  In  each  instance  It 
was  held  that  If  any  funds  bad  been  set 
apart  for  the  payment  of  the  claims,  the 
liens  existed  upon  the  funds  instead  of  the 
buildings ;  and  if  funds  were  not  already  set 
apart  for  payment  of  the  dalms,  the  munici- 
palities erecting  the  buildings  were  bound  to 
provide  for  their  payment  It  is  apprehend- 
ed that  a  similar  principle  exists  when  a 
public  school  building  is  insured  in  a  co- 
operative insurance  company.  The  Uen  pro- 
vided by  the  statute  to  secure  the  payment 
of  the  assessments  exists,  but  it  Is  not  en- 
forceable by  a  sale  of  the  building,  but  in 
such  an  instance  the  lien  is  upon  the  funds 
set  apart  by  the  fiscal  court  to  pay  the  as- 
sessments which  is  the  cost  of  the  insurance, 
and  whidi  In  every  Instance  the  fiscal  court 
Is  bound  to  provide,  and  the  money  pro- 
vided by  the  county  is  substituted  In  lieu 
of  the  building  and  the  contract  of  Insur- 
ance Is  not  affected.  This  principle  is  laid 
down  without  ignoring  the  doctrine  that  an 
unenforceable  lien  is  not  a  lien  at  aU,  but  the 
lien  in  this  instance  is  upon  the  funds  pro- 
vided for  its  satisfaction,  or  that  must  be 
provided  for  its  satisfaction,  and  not  upon 
the  building,  and  is  not  unenforceable.  While 
the  Uen  provided  by  the  statute  is  read  in- 
to the  insurance  contract  the  construction 
placed  upon  Its  enforceabUlty  by  the  courts 
and  against  what  it  may  be  enforced,  in  the 
Instance  of  a  pubUc  school  building,  becomes 
a  part  of  the  contract  and  is  read  into  It 
along  with  the  statute,  and  the  parties  are 
presxmied  to  contract  vrtth  reference  to  the 
existing  laws. 
The  Judgment  la  therefore  afSrmed. 
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COX  et  al.  V.  JONES. 


(Court  of  Appeals  of  Keotuckr-    D«c.  18. 
1921.) 

1.  InlUHOtion  «a>2ll)— Court  of  Appeals  eaa* 
not  dIsBolve  pemaneat  lajanctioa. 

CiT.  Code  Prao.  H  296,  297,  give  a  Judge  of 
the  Coart  of  Appeals  power  to  dissolve  a  tem- 
porary iBJanetion  on  motion,  but  do  not  apply 
to  a  permanent  injunction  granted  by  a  final 
judgment  of  the  drcoit  court;  section  747 
alone  being  applicable  to  permanent  injunc- 
tions. 

2.  laJuaotlOM  «=92I0— Power  of  Court  of  Ap- 
poala  conoemlng  permanent  lalnnctlons 
granted  by  circuit  court. 

The  power  given  by  Civ.  Code  Prae.  {  747, 
to  the  Court  of  Appeals,  or  in  vacation  to  a 
judge  thereof,  is  to  revise,  not  the  merits  of 
a  controversy,  or  the  correctness  of  a  judg- 
ment granting  an  injunction,  but  only  the  or- 
der of  the  circuit  court  suspending,  modifying, 
or  continuing  it  during  the  pendency  of  an  ap- 
peal, and  an  order  of  the  circuit  court  should 
be  asked  for  and  application  and  notice  given  as 
provided. 

Action  by  C.  C.  Cox  and  others  against  L. 
B.  Jones,  wherein  an  injunction  was  grant- 
ed. On  motion  of  defendant  before  a  Jnstloe 
of  the  Court  of  Appeals  to  dissolve  injonc- 
tion.    Motion  overruled. 

Gaines  ft  Gardner,  of  Bowlln;  Green,  tor 
plaintiffs. 

Jones  &  Prltcbett,  of  Bowling  Green,  for 
-defoidant 

SETTLE,  J.  The  reUef  sought  by  the 
plalntUCa  In  this  action  In  equity  was  an  In- 
Jnnctlom  to  comi)el  the  removal  by  the  de- 
fendant of  a  garage  and  septic  tank  con- 
stituting, as  alleged  in  the  petition,  unlaw- 
ful obstructions  preventing  plaintlfTs  tree 
use  ot  a  passway,  owned  by  them  as  an  ease- 
ment leading  tiom  their  lot  over  that  of  de- 
fendants to  an  adjacent  street.  The  relief 
prayed  was  adjudged  by  the  circuit  court; 
and  the  defendant,  after  due  notice  thereof 
to  tbe  plaintiffs,  has  made  before  me,  a 
Judge  of  the  Court  of  Appeals,  a  motion  to 
dissolve  the  injnnctlcm  granted  by  the  cir- 
cuit court 

[1]  The  motion  is  made  under  sections  296, 
297,  Civil  Code,  the  provisions  ot  which  ap- 
idy  to  temporary  Injunctions  that  are  grant- 
ed or  dissolved  by  the  circuit  court  or  Judge 
tbereot  The  injunction,  the  dissolution  of 
which  Is  moved  for  by  the  defendant  Is  a 
permanent  Injunction,  granted  by  a  final 
Judgmoit  of  the  circuit  court,  rendered  In 
the  action  after  completion  of  the  issues,  the 
taking  of  proof  by  the  parties,  and  submis- 
sion of  the  cause  tor  trial  on  the  merits; 
therefore  the  relief  given  by  the  Injxmctlon 
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was  final,  imnnanent,  and  an  that  was  sought 
by  the  plaintiffs.  In  such  state  of  case  the 
provisions  Of  sections  296  and  297,  ot  the 
Code  do  not  apply,  but  the  remedy  of  the 
party  desiring  relief  against  a  permanent 
Injunction  such  as  was  granted  In  this  case 
lies  In  the  prosecution  of  an  appeal  from 
the  judgment  of  the  court  granting  It  He 
may,  however,  apply  for  a  modification  or 
suspension  of  the  permanent  Injunction  dur- 
ing the  pendency  of  the  appeal,  as  allowed 
by  section  747,  Civil  Code.  It  will  be  ob- 
served that  it  is  expressly  provided  by  this 
section  that  the  supersedeas  which.  In  tak- 
ing appeals  on  other  judgments,  will  have 
the  effect  to  stay  proceedings  thereon,  shall 
not  have  such  effect  as  to  "judgments  grant- 
ing, modifying,  perpetuating  or  dissolving 
Injunctions." 

With  respect  to  the  latter  class  of  Judg- 
ments the  section  (747)  provides: 

"When  an  appeal  shall  be  taken  from  any 
judgment  granting,  modifying,  perpetuating  or 
disBolving  any  injimction,  the  court  which  ren- 
dered the  Judgment  may,  in  its  discretion,  if 
the  ends  of  justice  so  require,  at  the  time 
the  appeal  is  taken,  make  an  order  suspending, 
modifying  or  continuing  the  Injunction  during 
the  pendency  of  the  appeal,  upon  such  terms  as 
to  bond  or  otherwise  as  may  be  proper  for  the 
security  of  the  rights  of  the  opposite  party. 
Either  party,  within  twenty  days  after  the 
entry  of  such  order,  may  take  a  transcript  of 
the  record,  or  all  parts  thereof  appertaining  to 
the  injunction,  and  upon  reasonable  notice  in 
writing  to  the  opposite  party,  move  the  Court 
of  Appeals,  or,  if  in  vacation,  any  judge  there- 
of, to  revise  the  order  of  the  lower  court,  and 
finally  determine  how  far  the  injunction  shall 
be  suspended,  modi6ed  or  continued  pending 
the  appeal.  Fending  such  application  to  the 
Court  of  Appeals,  or  judge  thereof,  but  not 
longer  than  for  twenty  days,  the  status  ex- 
isting immediately  before  the  entry  of  the 
judgment  appealed  from  shall  be  maintained, 
and  the  lower  court  shall  so  provide  in  Uie 
judgment  upon  the  request  of  either  party." 


It  readily  will  be  seen,  not  only  that  the 
defendant  has  not  availed  himself  of  the 
remedy  provided  by  this  section,  but  also 
that  he  cannot  do  so  upon  the  record  as 
presented  for  the  following  reasons:  (1)  He 
did  not  when  or  after  his  appeal  was  granted 
or  taken  obtain  or  ask,  nor  was  he  refused,. an 
order  of  the  circuit  court  susx)ending  or  modi- 
fying the  injunction  during  the  pendency  of 
title  appeal,  which  that  court.  If  in  its  dis- 
cretion the  ends  ot  Justice  so  required,  might 
have  entered  upon  such  terms  as  to  bond  or 
otherwise  as  would  have  been  proper  for 
the  security  of  the  rights  of  the  plaintiffs. 
(2)  He  did  not  within  20  days  after  the  entry 
ot  such  order,  or  at  any  time,  with  a  tran- 
script of  the  record,  or  parts  thereof  apper- 
taining to  the  injunction,  or  upon  reasonable 
notice  in  writing  to  the  plaintiffs,  move  the 
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Court  of  Appeals,  then  and  now  In  session, 

.to  revise  the  order  of  the  lower  court  and 
finally  determine  how  far  the  injunction 
0hall  be  suspended,  modified,  or  continued 
pending  the  ^peal.  (3)  The  power  of  re- 
vision here  Invoked  by  the  defendant  cannot 
be  exercised  by  a  single  judge  of  the  Court 
of  Appeals,  except  during  a  vacation  of  that 
court  When  the  court  la  in  session  (L  a 
havfng  its  sittings  during  a  regular  term), 
the  power  can  be  exercised  only  by  the  court 
as  such. 

[2]  It  iB  apparent  from  the  provisions  of 
the  section,  supra,  that  the  power  of  revi- 
sion it  confers  is  solely  as  to  the  order  of 
the  circuit  court' suspending,  modifying,  or 
continuing,  during  the  pendency  of  the  ap- 
peal, a  permanent  injunction  entered  follow- 
ing the  granting  of  same  by  a  Judgment  of 
the  circuit  court  upon  the  merits  of  the  case, 
and  that  the  exercise  of  such  power  of  re- 
vision I9  confined  to  the  Court  of  Appeals, 
if  in  session,  but,  if  not  In  session,  it  may 
be  exercised  by  a  Judge  of  that  court.  The 
power  cannot,  therefore,  be  exercised  to  re- 
vise an  interlocutory  order  of  the  circuit 
court  granting  or  refusing  a  temporary  in- 
junction; the  revisory  power  as  to  such  or- 
ders being  conferred  by  sections  296,  297,  of 
the  Code  on  a  single  Judge  of  the  Court  of 
Appeals,  whether  during  the  sessions  of  that 
court  or  in  vacation.  It  is  equally  clear 
that  the  power  given  by  section  747,  to  the 
Cotirt  of  Appeals,  or  in  vacation  to  a  Judge 
thereof  is  to  revise,  not  the  merits  of  the  con- 
troversy or  the  correctness  of  the  Judgment 
granting  the  injunction,  but  only  the  order 
of  the  circuit  court  suspending,  modifying, 
or  continuing  It  during  the  pendency  of  the 
appeal.  The  following  authorities  will,  we 
think,  sustain  the  construction  herein  given 
the  provision  of  section  747  of  the  Code. 
Borrone  v.  Moseley,  143  Ky.  812,  137  S.  W. 
531 ;  Stratton  &  Terstegge  Co.  v.  Meriwether, 
147  Ky.  B77,  J44  S.  W.  1083 ;  King  v.  Tilford, 
100  Ky.  564,  38  S.  W.  888,  18  Ky.  Law  Bep. 
978 ;  Miller's  Ky.  Appellate  Practice  &  Forms, 
is  91,  130,  131. 

As  the  only  remedy  opoi  to  the  defendant 
for  the  asking  of  relief  against  the  injunc- 
tion granted  by  the  circuit  court  is  that 
provided  by  section  747,  Civil  Code,  and  he 
has  pursued  none  of  the  steps  necessary  un- 
der its  provisions  to  avnll  himself  of  that 
remedy,  bis  motion  before  me  to  dissolve  the 
injunction  must  be  and  It  is  overruled.  We 
refrain  from  any  expression  of  opinion  on 
the  merits  of  the  case,  as  it  may  reach  the 
Court  of  Appeals  on  the  appeal  granted  by 
the  Judgment  of  the  circuit  court 

HUBT,  C.  J.,  and  SAMPSON,  and  CLAr, 
JJ.,  sat  with  me  In  considering  the  motion, 
and  all  concur  In  the  conclusions  expressed 
in  the  opinion. 


BOARD  OF  EDUCATION  OF  PULASKI 
COUNTY  V.  JASPER. 

(Court  of  Appeals  of  Kentucky.    Dec.  13, 
1921.) 

1.  Schools  and  sohoel  dtatriots  «=s>95(S)— 
Though  mandamus  would  He  to  oolleot  vouoii- 
era,  liability  ou  whloh  Is  doniod,  asolgaoo 
thoreof  has  right  to  reduce  hit  claim  to  Judg- 
ment 

Where  the  board  of  edacation  did  not  con- 
cede its  liability  on  school  vouchers,  there  is 
nothing  to  prevent  the  assignee  thereof  from 
reducing  his  claim  to  judgment,  notwithstand- 
ing the  remedy  in  mandamns  to  compel  the 
treasurer  of  the  county  board  to  pay  the 
vouchers. 

2.  Evidence  «=9l58(l7)  —  Where  action  of 
board  Is  not  on  minutes.  It  may  be  shown  by 
witnesses. 

Ky.  St.  Supp.  1918,  |  4434a9,  does  not  pro- 
I'lde  that  county  scbool  boards  can  speak  only 
through  its  records,  and  it  is  no  defense  to  an 
action  on  school  vouchers  that  the  mlnntes  of 
the  board  were  not  sufficiently  clear  and  defi- 
nite to  show  that  the  work  was  authorised  by 
the  board;  such  evidence  being  competent  to 
be  shown  by  witnesses  cognizant  of  the  facta. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty. 

Action  by  T.  E.  Jasper  against  the  Board 
of  Education  of  Pulaski  County.  Judgment 
for  plaintlS,  and  defendant  appeals.  Af- 
firmed. 

M.  L.  Jarvis  and  E.  T.  Wesley,  both  of 
Somers^  for  appellant 

W.  M.  Catron  and  James  Denton,  both  of 
Somerset,  for  app^ee. 

CIiAY,  J.  T.  B.  Jasper,  as  assignee  of  cer- 
tain vouchers  puriwrting  to  have  been  Issued 
by  the  county  board  of  education  of  Pulaski 
county,  and  amounting  in  the  aggregate  to 
the  sum  of  $5,381.50,  sued  the  county  board 
of  education  to  recover  thereon.  At  the  con- 
clusion of  plaintiff's  evidence,  defendant's 
motion  for  a  peremptory  instruction  was 
overruled,  and,  defendant  having  declined  to 
offer  any  evidence,  the  court  directed  the  Jury 
to  return  a  verdict  in  favor  of  idalutlff.  De- 
fendant appeals. 

[1]  It  is  first  insisted  that  plaintiff's  only 
remedy  was  by  mandamus  to  compel  the 
treasurer  of  the  county  board  of  education 
to  pay  the  vouchers.  While  mandamus- would 
have  been  an  appropriate  and  perhaps  an  ex- 
clusive remedy,'  if  the  board  of  education  had 
conceded  Its  liability,  and  the  only  default 
was  on  the  part  of  the  treasurer,  who  de- 
clined to  pay  vouchers  which  had  been  le- 
gally issued,  yet  the  county  board  cannot  de- 
ny all  liability,  and  at  the  same  time  insist 
that  plaintiff  should  have  proceeded  by  man- 
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damns  against  Qie  treasurer.  In  sacb  a 
case  there  Is  nothing  to  prevent  one^  having 
a  claim  against  the  board,  from  redndng  his 
claim  to  Judgmoit,  and  thereby  foreclosing 
all  defenses  that  may  be  made  against  it. 

[2]  Coming  to  the  merits  of  the  case,  we 
find  that  plaintiff,  not  only  pleaded  the  reg- 
ularly of  the  vouchers,  but  also  pleaded 
that  they  were  Issued  for  work  done  and  per- 
formed by  the  contractors  and  assignors  un- 
der contracts  made  between  them  and  the 
county  board.  The  board  did  not  defend  on 
the  ground  that  the  indebtedness  exceeded 
the  reventie  and  income  provided  for  the 
year  In  which  it  was  incurred  without  nec- 
essary TOte  of  the  people,  nor  did  it  offer 
any  evidence  tending  to  show  that  the  work 
was  not  authorized  by  the  board,  or  that  the 
work  was  not  performed  according  to  con- 
tract. Its  only  defense  was  that  the  minutes 
of  the  board  were  not  sufficiently  clear  and 
definite  to  show  that  the  work  was  authoriz- 
ed by  the  board.  The  only  statute  in  regard 
to  the  records  of  the  board  is  Ky.  St  Supp. 
1918,  {  4434a9,  which,  after  requiring  the 
county  superintendent  to  keep  an  exact  ac- 
count of  all  receipts  and  disbursements  and 
report  the  same  In  detail  to  the  county  board 
as  often  as  It  may  require,  and  annually  to 
the  fiscal  court  of  the  county  on  the  date 
specified  by  that  conrt  for  receiving  said  re- 
port, provides: 

"The  books  and  records  of  Om  county  board 
shall  be  open  for  tiie  Inspection  of  any  citizen 
of  the  conn^." 

It  will  be  observed  that  the  statute  does 
not  provide  in  terms,  or  by  necessary  Implica- 
tion, that  the  county  board  can  speak  only 
throat^  its  records.  In  the  absence  of  such 
a  statute^  it  is  generally  held  that  while  a 
adiool  board  should  make  and  preserve  min- 
utes of  its  proceedings,  and  that  the  record 
so  made  is  the  best  evidence  of  its  official  ac- 
tion, yet  if,  for  any  reason,  the  action  taken 
by  the  board  is  not  spread  upon  the  minutes 
or  records,  it  may  be  shown  by  the  testimony 
of  witnesses  cognizant  of  the  facts.  Jackson 
Connty  School  Directors  v.  Kimmel,  31  IlL 
App.  537 ;  Dixon  r.  liberty  Tp.  Subdist  Na 
5,  3  Ohio  Olr.  Ct  B.  617,  2  Ohio  Cir.  Dec. 
298;  lUdand  v.  Beading  Sdiool  Diet,  161  Pti. 
102,  28  Atl.  995;  Sidney  School  Furniture  Co. 
V.  Warsaw  Tp.  Sdiool  Dlst,  158  Pa.  36,  27 
AtL  856;  Oerman  Ins.  Co.  y.  Mllford  Inde- 
pendent Sdiool  Dlst.,  80  Fed.  366,  25  O.  0.  A. 
492.  In  the  last-mentioned  case  the  court 
said: 

"The  alleged  contract  of  Insorance  was  shown 
to  have  been  made  at  a  meeting  of  the  board 
of  directors  of  the  plaintiff  school  district  at 
which  Blackert,  as  a  director,  was  present. 
The  phdntUTs  evidence  tended  to  show  that  a 
motion  was  then  adopted  by  a  vote  of  the  di- 
rectors, anthoiislng  the  president,   en  behalf 


of  the  district,  to  make  the  contract  for  insur- 
ance with  Blackert  ai  agent  of  the  defendant. 
No  record  of  this  motion,  or  of  its  adoption, 
was  made  by  the  clerk  on  the  minutes  or  rec- 
ord of  the  meeting,  and  the  ruling  of  the  cir- 
cuit court  that  tliis  action  of  the  board,  not 
having  been  so  recorded,  might  be  proven  by 
oral  testimony,  is  also  alleged  as  error.  This 
action  of  the  board  was  part  of  its  business  at 
that  meeting,  and  should  have  been  recorded. 
But  it  was  the  vote  of  the  directors  which 
gave  authority  to  the  president  to  act  on  be- 
half of  the  district,  and  the  negligence  of  the 
clerk  in  failing  to  record  the  action  of  the 
board  could  not  nullity  that  authority.  Had 
the  clerk  made  the  record,  it  would  have  been 
competent  evidence,  and  the  best  evidence,  of 
the  action  of  the  board.  But,  as  he  failed  to 
make  such  record,  the  fact  could  be  proven 
by  the  persons  present.  Moss  v.  Averell,  10  N. 
X.  449,  453;  Handlcy  v.  Stutz,  139  U.  S.  417, 
422,  11  Sup.  Ct  530;  Atheam  v.  School  Dist., 
33  Iowa,  108;  Morgan  v.  Wllfley,  71  Iowa,  212, 
32  N.  W.  265;  Westerhaven  v.  Cline,  6  Ohio, 
136;  Rock  Creek  Tp.  v.  Codding,  42  Kan. 
040,  22  Pac.  741;  School -Dist  No.  1  of  Town- 
ship of  Pine  River  v.  Union  School  Dist,  81 
^ch.  339,  45  N.  W.  993." 

There  bdng  no  statute  providing  in  terms, 
6r  by  necessary  implication,  that  a  connty 
board  of  education  can  speak  only  through 
its  records,  we  conclude  that  any  action  tak- 
en by  the  board,  and  not  recorded  by  the 
derk  or  secretary,  may  be  shown  by  the  tes- 
timony of  those  who  were  present 

It  Is  apparent  from  the  records  of  the 
board  and  the  evidence  before  ns  that  the 
clerk  or  secretary  of  the  board  failed  to  keep 
accurate  minutes  of  the  official  action'  taken 
by  the  board.  However,  the  minutes  which 
he  did  keep  Show  that  the  board  ordered  the 
'construction  and  repair  of  numerous  school- 
houses  In  the  various  subdistricts,  and  that 
the  contracts  were  awarded  at  certain  desig- 
nated prices.  It  also  appears  from  the  min- 
utes that  the  chairman,  together  with  the  su- 
perintendent, was  ordered  to  look  after  the 
repairs,  etc.,  of  each  division  as  needed.  In 
addition  to  this,  it  appears  from  the  testi- 
mony of  the  members  of  the  board,  and  the 
contractors  who  were  presmt,  that  tlie  board 
authorized  other  construction  and  repair 
work,  which  the  contractors  performed,  and 
that  minutes  of  Its  proceedings  were  takai  by 
the  secretary  on  separate  sheets  of  paper. 
In  our  opinion,  the  minutes  of  the  board, 
when  supplemented  by  the  oral  testimony  of 
those  who  were  present  when  the  action  was 
taken,  but  not  recorded,  are  sufficient,  in  the 
abscmce  of  evidenoa  to  the  contrary,  to  show 
that  the  work  for  which  the  youcherg  were 
issued  was  performed  under  contracts  author- 
ized by  the  board.  That  being  true,  the 
court  did  not  err  in  directing  the  Jury  to  find 
for  plaintiff. 

Judgment  affirmed. 
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SAIN  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Dec.  18, 
1921.) 

1.  Homicide  4»I92— Message  sent  by  deceas- 
ed's wife  to  tfefenilant  shortly  prior  to  the 
kilting,  without  proof  of  its  delivery,  held 
Incompetent. 

In  a  proBecution  for  murder,  where  de- 
fendant killed  deceased  in  letter's  house,  where 
defendant  boarded,  and  defendant  pleaded  self- 
defense,  evidence  that  deceased's  wife  handed 
witness  a  note  from  defendant,  requesting  him 
to  come  where  be  was,  and  she  told  him  to 
tell  defendant  not  to  come  to  the  house,  as 
deceased  was  very  mad,  and  where  the  note 
was  not  in  the  defendant's  handwriting,  and 
be  was  connected  with  its  authorship,  and  wit- 
ness stated  that  he  went  to  see  the  defendant, 
but  did  not  state  that  he  delivered  the  mes- 
sage, evidence  of  what  deceased's  wife  said 
without  proof  that  the  message  was  delivered 
was  incompetent,  because  inferring  that  de- 
fendant went  baclt  to  deceased's  house  for  a 
sinister  motive. 

2.  Criminal  law  «=34S0— Where  defendant  and 
deceased's  wife  were  Jointly  indleted,  witness' 
conclusion  there  was  nndne  Intimacy  held  In- 
competent. 

In  a  prosecution  for  homicide,  where  de- 
fendant was  Indicted  Jointly  with  deceased's 
wife,  witness'  conclusion  of  undue  friendship 
between  defendant  and  the  deceased's  wife 
held  incompetent,  for,  although  any  intimacy 
could  be  shown  it  was  for  the  jury  to  draw  the 
conclusion  from  proof  of  facts,  and  not  from 
witness'  conclusion  from  statements  of  de- 
ceased's wife,  not  made  in  the  presence  of  de- 
fendant. 

3.  Criminal  law  «s>427(5)  —  Declarations  of 
one  defendant  not  In  presence  of  defendant 
being  tried.  Incompetent,  without  prima  fade 
proof  of  oonsplraoy. 

Where  defendant  was  Jointly  indicted  with 
deceased's  wife,  but .  separately  tried,  declara- 
tions of  the  latter,  not  made  in  the  presence 
or  hearing  of  the  former,  are  not  competent 
evidence  against  him,  in  the  absence  of  evi- 
dence of  an  existence  of  conspiracy,  and  until 
such  is  shown  prima  fade  to  exist,  and  the 
mere  fact  of  the  indictment  charging  it  ia  in- 
sufficient. 

4.  Criminal  law  «=34I9,  420(10)  —  Hearsay 
evidence.  Indicating  defendant  had  alienated 
afTectlons  of  deceased's  wife,  held  preludlclal. 

Where  defendant  and  deceased's  wife  were 
Jointly  indicted,  and  homicide  occurred  in  the 
home  of  deceased,  where  defendant  boarded, 
declarations  of  deceased's  wife,  not  made  in  de- 
fendant's presence,  and  calcnlated  to  make  the 
Jury  think  that  defendant  had  alienated  the  af- 
fections of  deceased's  wife,  keM  incompetent, 
as  hearsay  and  prejudicial. 

5.  Homicide  «=»300(3)— liatmctioa  on  aoH- 
defense  approved. 

Instruction  that,  if  the  Jury  believed  from 
the  evidence  that  defendant  shot  deceased,  if 


he  did  so,  and  he  in  good  faith  bdiered,  or 
had  reasonable  grounds  to  believo,  tliat  he  was 
then  and  there  in  danger  of  death  or  great  bodi- 
ly harm  at  the  bands  of  deceased,  and  there  ap- 
peared to  defendant,  in  the  exercise  of  reason- 
able Judgment  at  the  time  and  under  the  cir- 
cumstances, no  other  safe  means  of  averting  the 
danger,  except  to  shoot  deceased,  the  Jury 
would  find  defendant  not  guilty,  approved.' 

Appeal  from  Circuit  CSourt,  Letcher 
(Jonnty. 

Frank  H.  Sain  was  oonvicted  of  mnrder, 
his  motion  for  new  trial  overruled,  and  be 
appeals.  Eeveraed  and  remanded  for  new 
triaL 

John  D.  Carroll,  of  Frankfort,  and  D.  D. 
Fields  and  David  Hays,  both  of  Whitesbarg,. 
for  api>ellant 

Chas.  I.  Dawson,  Atty.  Qen.,  and  W.  T. 
Fowler,  Asst.  Atty.  Oen.,  for  the  Common- 
wealth. 

ETTRT.  C.  3.  The  appellant,  Frank  H. 
Sain,  was  Indicted  Jointly  with  Mrs.  W.  S. 
Crab  tree  for  the  murder  of  W.  S.  Orabtree. 
The  indictment  charged  them  with  a  con- 
spiracy to  murder  Crabtree,  and  that  in  pur- 
suance of  the  conspiracy  the  appellant  killed 
and  murdered  him,  and  his  codefendant  aid- 
ed and  abetted  him  tn  so  doing.  Mrs.  W.  S. 
Crabtree  was  the  wife  of  the  victim  of  the 
homicide.  Crabtree  was  a  miner,  and  lived 
in  the  town  of  Jmklns  with  his  family, 
which  consisted  of  his  wife  and  a  daughter, 
about  10  years  of  age.  The  bouse  in  which 
he  lived  was  built  against  a  hill,  and  con- 
sisted of  one  room,  with  a  porch  in  front,  on 
the  ground  or  the  level  space  between  the- 
'  sidewalk  and  the  hill,  and  three  rooms  up- 
stairs, consisting  of  a  kitchen,  dining  room, 
and  bedroom,  one  or  more  of  the  latter 
rooms  resting  upon  the  side  of  the  hilL  A 
small  coal  house  stood  at  the  back  of  the 
kitchen,  and  had  a  window  about  4  feet  from 
the  ground,  which  opened  upon  a  roadway 
running  behind  the  coal  house.  A  jilank 
walkway  extended  from  the  porch  in  front 
of  the  house,  around  it,  between  it  and  an 
adjoining  house,  passing  up  the  hill  beside 
the  kitchen,  from  a  iMrcb  in  front  of  which 
steps  descended  to  the  walkway.  Back  of 
the  house,  upon  the  hill,  were  other  bouses, 
in  one  of  which  Mrs.  Sweeney  lived.  The 
api)eUant  was  an  unmarried  man,  about  24 
years  of  age,  and  for  several  months  pre- 
vious to  the  homicide  had  been  a  boarder 
at  the  house  of  Oabtree,  and  occupied  the 
lower  room,  or  the  one  upon  the  level  land, 
between  the  sidewalk  and  the  hlU,  and  out 
of  which  a  door  opoied  onto  the  porch  in 
front  of  the  house.  A  young  man  or  boy, 
named  Stone,  also  boarded  there,  and  a  man 
named  Williams  had  been  a  boarder  there, 
along  with  appellant,  but  had  been  away  for 
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wveral  m<wtb8  previoQB  to  tlie  homicide, 
bat  still  remained  In  tbe  town,  and  was  a 
firequent  vlaitor  at  the  iMuae. 

The  rdatlona  between  the  an>eUant  and 
Crabtree  appeared  to  be  friendly  and  cor- 
dial, until  the  Sunday  apon  which  the  homi- 
cide occurred,  and  wliich  occurred  at  about 
6:30  p.  m.  The  deceased  was  drunk  upon 
that  day,  and  liad  been  for  two  days  pre- 
vious thereto,  and  apparently  was  in  an 
angry  or  perturbed  state  of  mind.  He  and 
aiqpellant  and  Williams  drank  beer  togetlter 
at  abont  9  o'clock  a.  m.,  and  shortly  there- 
after the  appellant  claims  that  he  oyerheard 
a  quarrel  between  the  deceased  and  his  wife, 
In  which  the  deceased  claimed  that  his  wife 
bad  been  out  all  night  with  some  one,  and 
appellant's  name  was  called  in  the  quarrcL 
The  deceased  threatened  to  go  tlien  and  kill 
the  offender  and  end  the  trouble.  Appellant 
says  that,  upon  ovexliearing  this  qnarrel,  he 
left  the  tiGose  and  went  to  that  of  Mrs. 
Sweeney,  wheire  there  were  several  people 
of  his  age,  and  spent  the  day,  taking  dinner 
there;  but  two  or  three  witnesses  deposed 
to  seeing  him  approach  the  window  at  the 
back  of  the  coal  house  twice  or  three  times 
on  that  afternoon,  when  Mrs.  Orabtree  would 
SO  down  from  the  kitchen  and  into  tlie 
coal  house,  and  engage  in  a  talk  with  him 
through  the  window,  and  at  one  time  he 
handed  a  bottle  tlirough  the  window  to  her, 
out  of  which  she  drank  and  retomed  it  to 
lilm,  and  at  another  time  she  handed,  through 
the  window  to  him,  an  object  that  looked 
similar  to  a  roUed-up  hajidkerchlef ;  but  ap- 
IteUant  denies  being  at  the  coal  house  win- 
dow or  seeing  Mrs.  Orabtree  at  any  time 
during  the  afternoon,  and  in  this  he  is  cor- 
roborated by  young  Sweeney,  who  deposes 
that  appellant  did  not  leave  his  mother's 
borne  during  the  afternoon.  , 

About  6  o'clock  in  the  evening,  the  appel- 
lant claims  that  he  went  to  the  house  of 
Crabtree,  thinking  that  deceased  would  then 
be  sober,  and  that  he  could  talk  reasonably 
with  him  and  erplain  away  the  cause  of  his 
animosity  to  htm,  and,  If  he  could  not  do  so, 
he  would  take  his  effects  and  leave  the  house. 
The  pistol,  which  he  customarily  carried, 
was  at  Mrs.  Sweeney's,  and  he  took  that 
-with  him.  He  was  seen  to  come  from  in  the 
direction  of  Mrs.  Sweeney's,  and  when  he 
came  to  the  steps,  in  front  of  the  kitchen, 
be  ascended  them  and  went  into  the  kitchen 
for  a  minute  or  two.  and  then  came  out  and 
descended  the  steps.  He  says  that  his  rea- 
son for  going  into  the  kitchen  was  to  ask 
Mrs.  Crabtree  and  her  daughter  and  sister, 
who  wen  there,  whether  Stone  and  Williams 
were  at  the  house.  As  he  descended  the 
steps,  he  was  seen  to  take  a  pistol  from  the 
left  side  of  his  person  and  place  it  in  his 
right  trousers  pocket  Els  excuse  for  this 
act  was  that  he  had  a  crippled  right  hand, 
and  he  put  the  pistol  upon  his  right  side, 
wliere  he  could  convoilently  readi  it,  in  the 
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event  of  necessity,  and  without  any  intention 
of  using  it  upon  any  one.  He  walked  around 
to  the  front  of  the  house,  where  deceased 
was  sitting  upon  the  porch,  in  front  of  the 
room  which  appellant  had  been  occupying, 
and  entered  the  room.  The  deceased  enter- 
ed the  room  after  him,  and  within  a  minute 
or  two  a  report  of  a  revolver  was  heard  in 
the  room. 

Appellant  came  out  with  a  bare  head  and 
with  a  pistol  In  his  hand,  and  went  in  the 
direction  he  came.  When  opposite  the  kit- 
chen door,  Mrs.  orabtree^  her  daughtw,  and 
sister  were  there,  and  he  and  Mrs.  Orab- 
tree exdianged  some  words.  He  says  that 
she  inquired  what  had  occurred,  and  tliat 
he  told  her.  He  went  into  the  kitchen,  and 
came  out  with  a  cap  upon  his  head  and  dis- 
appeared, and  was  not  seen  in  that  com- 
munity for  3  or  4  years,  and  not  until  after 
he  had  voluntarily  surrendered  himself  to 
the  police  in  California,  and  was  returned  to 
Letcher  county.  After  the  report  of  the 
pistol  was  heard,  the  persons  who  iiymediate- 
ly  w«it  into  the  room  fonnd  deceased  upon 
the  floor.  A  bullet  bad  penetrated  his  body 
In  front,  at  about  the  waistband  of  his 
trousers,  and  came  out  at  his  back.  Although 
conscious,  he  never  made  any  stat^nent  as 
to  the  circumstances  of  the  shooting,  and 
died  during  the  night  following.  Appellant 
claims  that,  wboi  be  ottered  the  room,  de- 
eeased  Immedlatdy  followed  litm  in  and 
threatened  to  kill  him,  and,  when  he  asked 
the  reason,  the  deceased  said  that  appellant 
had  been  telling  around  that  he  was  Jealous 
of  him.  This  appellant  denied,  but  deceased 
insisted  ttiat  it  was  true,  and  accompanied 
his  threat  by  knocking  the  appellant  down, 
and  was  bending  over  liim  as  he  lay  upon 
the  floor,  and  as  he  beUeved  to  do  him  fur- 
ther violence,  when,  to  protect  his  life,  he 
shot  the  deceased  through  the  body,  and 
the  bullet  continued  and  struck  the  celling 
overheard.  In  these  statements  touching  the 
circumstances  of  the  dUDculty  he  is  fully 
corroborated  ^)y  Stone,  the  only  person  who 
claims  to  have  been  present. 

The  Jury  found  him  guilty  of  murder,  and 
fixed  his  punishment  at  life  imprisonment. 
His  motion  for  a  new  trial  was  overruled, 
and  Judgment  rendered  In  accordance  with 
the  verdict,  and  he  has  appealed. 

A  reversal  of  the  Judgment  Is  sought  for 
three  reasons.  (1)  The  court  erred  In  per- 
mitting incompetent  evidence  to  be  introduc- 
ed over  objection,  and  to  which  rulings  of 
the  court,  the  appellant  excepted  at  the  time. 
(2)  The  court  mislnstructed  the  Jury  as  to 
the  law  of  the  case.  (3)  The  Jury  consisted 
of  only  nine  men ;  the  remaining  Jurors  were 
women,  who  were  permitted  to  be  upon  the 
Jury,  over  his  objection. 

[1]  (a)  Thomas  Williams  was  permitted  to 
testify  that  a  short  time  before  the  killing 
be  was  at  the  bouse  of  Crabtree,  and  that 
Mrs.  Crabtree  handed  him  a  note  from  the 
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appellant.  In  which  the  appelant  requested 
him  to  come  to  where  he  was,  and  that  in 
addition  thereto  Mrs.  Orabtree  told  him  to 
tell  appellant  not  to  come  to  the  house,  be- 
cause deceased  was  very  mad.  The  witness 
fails  to  show  that  the  note  was  written  by 
appellant,  or  was  in  his  handwriting,  or  that 
he  admitted  haying  written  it,  or  anything 
showing  any  connection  of  api)ellant  with  the 
authorship  of  the  note;  but  he  went  Im- 
mediately to  where  appellant  was  at  Mrs. 
Sweeny's,  and  there  had  a  conversation  with 
him,  but  he  does  not  relate  that  he  delivered 
the  message  which  Mrs.  Crabtree  sent  to  ap- 
pellant This  evidence  of  what  Mrs.  Crab- 
tree  said,  without  proof  that  the  message 
was  delivered  to  the  appellant,  was  clearly 
incompetent,  and  the  Jury  probably  surmised, 
from  the  fact  that  the  witness  advised  the 
appellant  that  Orabtree  was  mad  and  not 
to  come  to  the  house,  that  he  also  delivered 
Mrs.  Crabtree's  message,  and  that  the  ap- 
pellant, after  having  been  warned  by  de- 
ceased's ifife,  went  to  the  house  in  ^ite  of 
the  warning,  and  that  in  so  doing  he  had  a 
sinister  motive,  and  was  wrong  in  so  doing. 
[2,  3]  (b)  L.  Lk  Plummer,  a  neighbor  of  de- 
ceased, was  permitted  to  testify  as  follows: 

"(49)  Tell  whether  or  not,  Jnst  prior  to  this 
kining,  yon  had  observed  any  undne  friendship 
or  acts  of  any  sort,  existing  between  Mrs. 
Crabtree  and  this  defendant?  A.  Well  they 
seemed,  when  they  were  together,  I  never  saw 
them  many  times  together,  to  be  quite  friend- 
ly, and  the  first  thing  I  remember  was  wheh 
she  would  come  about  my  bouse,  or  be  talking 
to  my  wife,  that  she  would  use  his  name  con- 
siderable. 

"The  Conrt:  Used  whose  name?  A.  Mr. 
Sain's  name.  She  would  use  his  name,  and 
didn't  nse  some  of  the  other  boarders'  names 
as  frequently  as  she  did  bis." 

The  foregoing  questions  and  answers  were 
all  objected  to,  and  the  objections  overruled 
and  exceptions  to  the  ruling  of  the  court 
taken  at  the  time. 

(c)  Mrs.  Alice  Hall,  a  witness  for  the  com- 
monwealth, over  objection  of  the  defendant, 
was  permitted  to  testify  that  about  noon,  on 
the  day  the  homicide  occurred,  she  had  a  con- 
versation with  Mrs.  Crabtree,  which  she  de- 
tailed as  follows : 

"A.  Well,  she  jnst  called  me  to  the  fence  and 
said:  'Mrs.  Hall,  I  am  going  to  leave  in  the 
momiog;'  and  I  says,  'Where  are  you  going?' 
and  she  says,  'I  don't  know;'  and  she  was 
telling  me  her  and  her  husband  didn't  get  along, 
and  be  had  told  Mr.  Sain  to  leave  that  morning, 
and  said  that  Mr.  Sain  would  have  to  leave, 
and  that  Mr.  Stone  would  have  to  leave;  that 
was  her  two  boarders;  and  we  talked  on.  I 
don't  remember  what  all  she  did  say,  for  I 
never  paid  much  attention  to  it  right  then." 

The  appellant,  while  Jointly  indicted  with 
Mrs.  Crabtree,  was  separately  tried.  Un- 
der tbese  circumstances  the  declarations  of 
Mrs.  Crabtree,  not  made  in  the  presence  or 


hearing  of  tlie  appellant,  could  not  be  com- 
petent evidence  against  him,  and  could  be 
nothing  more  than  mere  hearsay,  in  the  ab- 
sence of  evidence  of  the  existence  of  a  con- 
spiracy between  Mrs.  Orabtree  and  the  ap- 
pelant. The  principle  upon  which  it  Is 
held  that  the  declarations  and  acts  cA  one 
conspirator  inreceding  its  consummation  and 
not  in  the  presence  of  the  other,  are  held 
to  be  oomi)etent  evidence  against  a  cocon- 
spirator, is  that  the  conspirators  have  a 
conunoq  purpose  and  design,  and  for 
that  reason  that  each  Is  an  agent  of  the 
other  in  the  iH-osecution  of  the  common  de- 
sign and  the  consummation  of  the  common 
purpose.  Day  v.  Com.,  173  Ky.  278,  191  8. 
W.  106.  The  declarations,  of  course,  must  be 
such  as  are  in  furtherance  of  the  conspiracy. 
Hence,  in  the  trial  of  one  for  a  crime,  the 
declarations  of  another,  not  made  in  Iiis 
hearing  nor  presfflice,  nor  under  circumstanc- 
es which  Indicate  assent  thereto  upon  his 
part,  are  clearly  incompetent  as  evidence 
against  the  one  being  tried,  until  at  least  a 
conspiracy  to  ^ect  the  purpose  Is  shown, 
prima  fade,  to  exist  The  mere  fact  that 
the  indictment  charges  a  conspiracy  Is  not 
sufficient  to  eliminate  this  mie,  as  a  con- 
piracy  might  be  charged  when  it  had  no 
foundation  la  fact  The  evidence  in  this 
case  is  such  that  there  Is  not  suffldent 
ground  for  holding  that  a  conspiracy  existed, 
nor  is  there  any  evidence  of  Mrs.  Crabtree 
aiding  or  abetting  in  the  bomidde,  and  hence 
the  dedarations  of  Mrs.  Crabtree*  not  In 
the  presence  nor  in  the  hearing  of  the  ap- 
pellant, were  not  competent  as  evid^ice 
against  him. 

The  evidence  of  Plummer,  as  to  his  opin- 
ion of  what  the  actions  of  appellant  and  Mrs. 
Orabtree,  when  together.  Indicated,  is  also 
incompetent,  as  he  probably  would  draw  a 
dltTerent  conclusion  from  what  the  facts 
Justified.  An  improper  intimacy  between  the 
appellant  and  Mrs.  Crabtree  could  be  shown 
only  by  proving  what  the  facts  were,  and  to 
leave  the  jury  to  draw  the  conclusion  as  to 
what  proof  the  facts  show,  and  the  opinion 
of  a  witness  as  to  what  the  facts  show  could 
not  be  competent.  It  was  competent  for  the 
prosecution  to  prove  that  an  improper  rela- 
tionship and  intimacy  existed  between  the 
appellant  and  Mrs.  Crabtree,  as  such  a  fact 
would  be  competent  evidence  to  prove  a 
motive  upon  the  part  of  appellant  to  murder 
her  husband,  and  while  an  existence  of  an 
improper  intimacy,  between  the  appellant 
and  the  wife  of  deceased,  could  be  proven 
to  show  the  motive  upon  the  part  of  the  ap- 
pellant for  his  action  in  UiUlng  the  husband, 
such  intimacy  would  necessarily  have  to  be 
proven,  if  at  all,  by  competent  evidence.  The 
dedarations  of  the  wife,  not  in  the  presence 
of  the  defendant  could  not  be  heard  to  prove 
it  as  they,  at  most,  under  those  drcum- 
stances,  were  mere  hearsay. 
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[4]  Tbe  Introdoctioiv  of  this  evidence  was, 
In  our  oitfiiitHi,  iweJiidlclAl  to  tbe  Bubstantlal 
rigtata  of  appdiant  The  homldde  occurred 
in  the  home  of  deceased,  but  In  a  room  which 
the  aitpellant  occupied  as  a  boarder,  and 
where,  nothing  to  the  contrary  being  shown, 
he  had  a  right  to  come  and  to  be.  Nothing 
could  be  more  calculated  to  stir  the  passions 
of  a  Jury,  to  the  point  of  Ignoring  the  evi- 
dence offered  by  the  appellant  In  Justiflcatlpn 
of  his  conduct,  than  to  prove  that  he  had 
alienated  the  affections  of  the  wife  of  the 
victim,  and  then  to  have  killed  him  because 
he  objected,  or  to  have  proved  that  de- 
ceased liad  requested  the  appellant  to  remain 
away  from  his  home,  and  that  am)eUant,  in 
utter  disregard  of  the  rights  of  deceased 
to  maintain  his  home  without  any'  Intrusion 
of  any  objectionable  person,  and  without  any 
regard  to  the  rights  of  the  deceased  and  over 
his  protest,  had  Invaded  his  house,  resulting 
in  the  death  of  the  deceased.  Such  facts, 
if  true,  were  competent  to  be  proven,  but  not 
by  mere  hearsay. 

[6]  (d)  The  Judgment  would  not  be  re- 
versed for  the  defect  in  the  instructions  com- 
plained of,  if  such  defect  was  the  only 
error,  as  it  scarcely  seems  that  such  an  ei^ 
ror  would  have  been  prejudicial;  but,  in  the 
event  of  another  trial,  the  court  should  give 


the  following  instruction  iQNm  the  subject 
of  the  light  of  self-defense.  Instead  of  the 
one  which  it  did  give,  the  phraseology  of 
which  does  not  clearly  state  the  law  of  self- 
defense: 

"If  the  Jury  aball  believe  from  the  evidence 
that,  at  the  time  the  defendant  shot  W.  S. 
Crabtree,  if  he  did  do  so,  he  in  good  faith 
believed,  and  had  reasonable  grounds  to  believe, 
that  be  was  then  and  there  in  danger  of  death, 
or  the  Inffletion  of  some  great  bodily  harm,  at 
the  hands  of  Crabtree,  and  there  appeared  to 
defendant.  In  the  exercise  of  a  reasonable  Judg- 
ment, at  the  time  and  under  the  circumstances, 
no  other  safe  means  of  averting  tile  danger,  ei- 
ther real  or  to  him  apparent,  except  to  shoot 
and  kUl  Crabtree,  the  jury  will  find  the  de- 
fendant not  guilty."  Austin  v.  Com.,  28  Ky. 
Law  Bep.  1087,  91  S.  W.  267. 

Raving  arrived  at  the  conclusions  above 
stated,  it  is  unnecessary  to  pass  upon  the 
third  ground  relied  upon  for  reversal,  and  be- 
sides we  have  recently  held  that  such  ground 
Is  unavailing  to  reverse  a  Judgment  in  a 
criminal  trial.  McLaughlin  v.  Com.,  102  Ky. 
206.  232  S.  W.  628. 

The  Judgment  is  therefore  reversed,  and 
cause  remanded,  for  proceedings  not  bicon- 
sistent  with  this  opinion. 
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ADAMS  V.  STATE.     (N*.  12.) 

(Supreme  Court  of  Arkansas.    Not.  28,  1921. 
Rehearing  Denied  Dec.  26,  1921.) 

1.  Arson  <8=937(l)— Evidenoe  held  suffloieiit  to 
support  verdict  of  guilty. 

In  prosecution  for  arson,  evidence  htid  suf- 
ficient to  support  a  verdict  of  guilty.' 

2.  Criminal  law  <s=3386— Evideaee  that  blood- 
hounds, soon  after  following  trail  of  aecned, 
suoceesfnlly  followed  bamaa  trails,  admis- 
sible. 

In  qualifying  testimony  as  to  the  trailing 
of  the  accused  by  bloodhounds,  the  admission 
of  testimony  that  they  had  successfully  follow- 
ed human  trails  on  two  occasions  soon  after 
the  alleged  offense  was  not  erroneous,  where 
the  time  interrening  between  the  offense  in 
question  and  the  subsequent  trailings  was  too 
short  to  tSoti  any  reasonable  basis  for  assump- 
tion that  dogs  may  have  received  their  train- 
ing after  the  occurrence  of  the  offense. 

Appeal  from  Circuit  Court,  Lafayette 
Comity;   Steve  Carrigan,  Special  Judge. 

Jim  Adams  was  convicted  of  arson,  and  be 
appeals.   AfBrmed. 

R.  Ii.  Searcy  and  Hamiter  ft  Dickson,  all 
of  LewlsTllle,  for  appellant 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst  Attys.  Oen.,  for 
the  Stata 

SMITH,  J.  Appellant  and  his  wife,  Mrs. 
Nettle  Adams,  were  Jointly  Indicted  and 
tried  for  arson.  The  testimony  was  entirely 
circnmstantlal,  and  the  trial  resulted  In  the 
conviction  of  appellant  and  the  acquittal  of 
his  wife.  For  the  reversal  of  the  Judgment 
it  Is  insisted  that  the  testimony  Is  not  le- 
gally snfiScient  to  sustain  the  verdict,  and 
that  error  was  committed  In  admitting  tes- 
timony In  regard  to  some  bloodhounds. 

Appellant's  defense  was  that  of  an  alibi, 
and  the  jury  must  necessarily  have  acquitted 
him  had  the  testimony  offered  in  support  of 
this  plea  been  believed  by  the  Jury.  Appel- 
lant attempted  to  show  that  the  fire  occurred 
about  S  o'clock  in  the  afternoon;  and  It  Is 
admitted  that  If  the  Are  occurred  at  that 
hour  appellant  could  not  be  guilty,  as  ho 
was  more  than  six  miles  away  from  the 
scene  of  the  fire  at  that  time.  The  evidence 
on  the  part  of  the  state  is  to  the  effect  that 
the  fire  occurred  between  11  and  12  o'clock 
in  the  morning. 

[11  Appellant  insists  that  the  testimony 
does  not  show  that  the  fire  was  of  incendiary 
origin.  John  Jones,  the  occupant  of  the 
bouse  which  appellant  is  accused  of  having 
burned,  testified  that  the  fire  occurred  on  the 
27th  of  January,  1921,  and  that  there  had 
been  only  one  fire  in  his  house  that  morning, 
this  being  In  a  small  heater,  the  only  stove 


in  the  boose  and  tbe  stove  on  which  bis 
wife  bad  prepared  breakfast  that  morning, 
and  tbat  there  was  no  other  Are  aboat  the 
premises;  that  he  and  bis  wife  left  home 
about  7  o'clock  on  the  morning  of  tbe  lire 
and  went  to  the  place  where  he  was  work- 
ing, abont  three  miles  distant ;  that  the  pipe 
of  the  store  was  well  shielded;  and  tbat 
while  there  was  a  bole  in  the  front  of  tlie 
heater,  he  set  a  pan  of  wat»  under  this 
hole.  He  used  wood  for  fuel.  Jones  re- 
turned from  his  work  abont  5  o'clock  in  tbe 
afternoon,  and  found  that  all  bis  personal 
effects  bad  been  lost  In  the  flre.  In  response 
to  a  call  from  Jones,  a  Mr.  Ogden,  who  re- 
sided In  Loaislana,  bron^t  some  blood- 
honnds  to  the  scene  of  the  flre.  The  dogs 
arrived  about  1  o'clock  at  night,  and  imme- 
diately picked  up  a  trail  which  led  across 
a  field  and  over  a  drainage  canal  to  appel- 
lant's home.  Several  men  followed  the  dogs 
to  appellant's  bouse,  and  upon  arriving  therv 
tbe  dogs  barked  and  other  noises  were  made ; 
but  no  one  came  out  of  the  house.  Ogden 
testified  that  while  ttie  dogs  were  barking 
he  saw  tbe  figure  of  a  man  moving  abont 
in  a  room,  but  the  man  thus  seen  did  not 
come  to  tbe -door  or  make  any  response  to 
the  noises  being  made  about  the  house.  Ap- 
pellant testified  that  he  did  not  spend  fho 
night  following  the  lite  at  home,  and  bit, 
wife  and  a  neighbor  lady  who  spent  tbe 
night  with  her  testified  that  there  was  no 
man  in  tbe  house  tbat  night.  The  followlni; 
day,  when  it  was  light,  tbe  dogs  were  again 
taken  to  the  scene  of  tbe  fire,  and  followed 
the  same  course  to  appellant's  house  which 
they  had  traveled  the  night  before.  It  was 
then  seen  there  was  a  track  leading  across 
the  field  and  the  canal  which  led  directly  to 
appellant's  bouse,  and  upon  going  again  to 
appellant's  house  Ogden  and  his  companions 
demanded  to  be  shown  appellant's  shoes.  A 
pair  was  produced,  whldi  corresponded  per- 
fectly with  the  tracks  across  the  field.  Mrs. 
Adams  testified  that  her  husband  had  not 
recently  worn  the  shoes,  but  that  she  bad, 
and  It  was  shown  that  there  was  a  peculiari- 
ty in  the  shoe  and  the  trad^  which  was  iden- 
tical. 

Jones  was  appellant's  son-in-law,  and  bad 
been  his  tenant,  but  tta^  had  fallen  ont  over 
a  settlement,  and  appellant  had  ordered 
Jones  oat  of  the  house  In  wblcb  J<mes  was 
then  living,  and  Jones  had  only  recently 
moved  into  tbe  house  which  burned. 

Another  son-in-law  of  appellant,  a  man 
named  Stevens,  testified  that  appeUant  was 
at  his  house  about  8  o'clock  in  the  afternoon, 
where  he  bad  driven  a  wagon,  and  tbat  ap- 
pellant was  very  nervous  and  went  to  the 
door  several  times  and  looked  out  Appel- 
lant drove  on  from  Stevens'  house  to  the 
village  of  Atlanta,  several  miles  away,  where 
he  said  he  spent  tbe  night    Appellant  teetl- 
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fled  that  he  and  Steveiu  had  also  had  a  fall- 
ing  out  and  that  Steveis  wag  mad  at  him. 

It  may  be  trne,  aa  appellant  Insists,  that 
this  fire  was  accidental;  tmt  the  testimony 
set  ont  above  was  legally  snffldent  to  support 
the  finding  to  the  contrary.  It  may  also  be 
troe,  as  Insisted  by  appellant,  that  he  was 
not  responsible  for  the  origin  of  the  fire ;  but 
we  cannot,  say  that  only  that  Inference  can 
be  l^ally  drawn  from  the  testimony,  and  as 
It  Is  our  provinee  only  to  pass  upon  the  legal 
sufBcl«icy  of  the  testimony,  we  oonclnde  our 
discnssloD  of  It  by  saying  that  It  is  legally 
sufficient  to  support  the  Jury's  verdict 

[21  The  dogs  used  in  this  case  were  shown 
to  have  been  properly  trained  and  to  have 
been  expertly  handled.  In  qualifying  the 
dogs,  testimony  was  given  that  they  had 
successfuly  foUowed  human  trails  on  two 
occasions  soon  after  the  flre  in  auestlon. 
The  state  was,  of  course,  required  to  show 
that  the  dogs  had  previously  been  prop- 
erly trained  before  any  testimony  could 
be  admitted  in  regard  to  their  acticms;  but 
we  think  no  error  was  committed  in  admit- 
ting the  testimony  set  out,  for  the  reason 
that  the  time  intervening  between  the  flre  in 
question  and  the  subsequent  tralllngs  was 
too  short  to  attord  any  reas(»able  basis  for 
the  assumption  that  the  dogs  may  Jiave  re- 
ceived their  training  after  the  occurrence  of 
tlie  flre  in  question. 

No  enor  appearing,  the  Judgment  Is  af- 
firmed. 


FRY  V.  QRISMORE-HYMAN  CO.    (No.  33.) 
(Supreme  Oourt  of  Arkansas.    Dee.  12,  1921.) 

1.  Advars*  posMsaloa  ««s>85(4)— Evideiwa 
held  to  show  alleged  adverse  possossloa  to 
have  been  permissive. 

In  action  for  possession  of  land,  evidence 
held  sufficient  to  warrant  finding  that  defend- 
ant's possession  was  permissive  and  not  hos- 
tile to  the  rights  of  plaintiff  as  the  true 
owner. 

2.  Adverse  possession  «=960(4)— Pessessloa 
uader  agroement  betwees  possessor's  son 
and  owmar's  ssent  held  permissive,  reqnirino 
BOtloe  ta  become  advene. 

Occupation  of  land  pursoant  to  an  agree- 
ment made  between  possessor's  son  and  the 
agent  of  tbo  owner,  held  permissive,  so  that 
it  could  not  ripen  into  title  by  lapse  of  time, 
onlesa  notice  was  in  some  way  brought  home  to 
the  owner  that  the  occupancy  had  changed 
from  a  permissive  one  into  a  hostile  one. 

Appeal  from  Cironlt  C!oart,  Mississippi 
County ;  B.  H.  Dudley,  Judge. 

Action  by  the  Griamore-Hyman  CJompany 
against  Mra.  Nancy  HUen  Fry.  Judgment  ft>r 
plaintiff,  and  defendant  appeals.    Affirmed. 


John  W.  Soob«y,  of  Lopanto^  tor  appel- 
lant. 

Driver  ft  Simpaom,  of  Oseeola,  and  Artbur 
L.  Adams,  of  Jonesboro,  for  appdleei 

McCTJMjOCH,  0.  J.  This  Is  an  action  at 
law  Instituted  by  appellee,  a  corporation, 
against  appellant,  to  recover  possession  of  a 
small  tract  of  land  described  as  7.42  acres, 
situated  In  the  form  of  a  square  In  the 
northwest  comer  of  the  K.  W.  ^  of  the  N. 
W.  %  of  section  1,  township  12  north,  range 
8  east,  In  Mississippi  county.  Appellee  de- 
ralgned  title  from  the  United  States,  and 
exhibits  with  the  complaint  conveyances  es- 
tablishing a  perfect  record  title.  The  testi- 
mony In  the  case  made  out  a  dear  record* 
title  In  appellee.  Appellant  claimed  title 
solely  by  adverse  possession  for  a  period 
of  more  than  7  years.  She  proved  In  the 
trial  that  She  entered  upon  the  land  12  or 
16  years  before  the  commencement  of  tlie 
action,  and  cleared  and  fenced  It  and  contin- 
ned  In  possession  up  to  the  commencement 
of  tbSa  suit  The  only  Issue  In  the  case  was 
whether  appellant's  poesession  was  adverse 
or  whether  It  was  permissive.  The  principal 
contention  here  for  reversal  is  that  the  evi- 
dence Is  not  suflSdent  to  sustain  the  verdict 
in  appellee's  favor. 

[1]  At  the  time  appellant  took  possession 
of  the  land  It  was  owned  by  A.  H.  Chatfleld, 
and  appellant's  entry  upon  the  land  and 
subsequent  occupation  thereof  was  without 
color  of  title.  It  Is  not  contended  that  she 
took  possession  under  any  dalm  of  right. 
Witness  C.  <B.  Bailey  was  Chatfleld's  agent 
and  his  duties  were  to  look  after  .the  Chat- 
fleld lands,  espedally  with  reference  to  pro- 
tecting the  timber  thereon  from  trespassers. 
He  testified  that  during  the  year  1911  he  vis- 
ited appdlant  at  her  house  on  this  land,  and 
had  a  conversation  with  her  with  reference 
to  her  continuing  In  possession.  He  testi- 
fied that  she  had  been  in  possession  several 
years  at  that  time,  and  lived  there  with  her 
two  sons,  the  eldest,  Walter,  being  an  adult. 
He  testified  that  appellant  and  her  son  Wal- 
ter told  him  that  they  were  not  asserting 
ownership  of  the  land,  and  agreed  to  remain 
there  only  by  permission  of  witness  as  Chat- 
fleld's agent,  and  that  he  suggested  to  them 
that  they  had  better  draw  up  and  sign  a 
written  agreement,  expressing  a  small 
amount  for  annual  rental  of  the  land,  and  It 
was  finally  agreed  that  Walter  should  watch 
the  timber  on  this  tract  of  land  and  other 
lands  ol!  (Thatfield's  In  ttie  neighborhood 
in  consideration  of  being  permitted  to  occupy 
the  tract  in  controversy.  This  witness  also 
testified  that  In  December,  1911,  he  wrote 
and  mailed  a  letter  to  appdlant* s  boo  Walter, 
again  suggesting  that  a  writing  be  signed  In 
regard  to  thdr  occupancy  of  the  land,  ana 
that  In  1913  he  received  a  reply  from  Walter, 
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stating.  In  rabstance,  that  tla  mother  was 
going  to  leave,  bnt  that  he  would  like  to  re- 
main on  the  land  and  lease  It,  and  wonld 
watch  the  Chatfleld  land  In  consideration  of 
being  permitted  to  remain  in  possession  of 
this  tract  Bailey  testified  that  he  was  on 
the  place  again  in  the  year  1916,  and  talked 
with  Walter  about  bis  remaining  In  posses- 
sion. Be  tesrtlfled  that  neither  appellant  nor 
her  son  Walter  had  ever  made  any  claim  to 
the  land  as  owners.  This  evidence,  we  think, 
was  sufficient  to  warrant  the  Jury  In  finding 
that  the  possession  was  permissive  and  not 
hostile  to  the  rights  of  appellee  as  the  true 
owner.  Chatfleld  was  appellee's  Immediate 
grantor. 

•  [2]  It  is  also  nrged  that  the  court  erred  In 
modifying  Instruction  No.  2,  requested  by 
appellant.  The  Instruction,  as  requested, 
would  have  told  the  jury  that  appellant  was 
not  bound  by  any  agreement  made  by  Bailey 
with  her  son  Walter  unless  the  Jury  found 
that  Walter  was  her  agent  with  authority 
to  represent  her.  The  court  modified  Uie  In- 
struction by  adding  the  words,  "or,  unless 
you  further  find  that  Mrs.  Fry  occupied  the 
land  under  the  agreement,  if  any,  by  and 
between  the  agent  of  the  prior  owner  and 
Walter  Parker."  This  modification  was  cor- 
rect, for  if  appellant  occupied  the  land  pur- 
suant to  an  agreement  made  l>etween  her 
son  and  the  agent  of  the  owner,  then  such 
occupancy  was  permissive,  and  could  not  ri- 
pen into  title  by  lapse  of  time,  unless  notice 
was  in  some  way  brought  home  to  the  owner 
that  the  occupancy  had  changed  from  a  per- 
missive one  Into  a  hostile  one. 

There  is  no  error  in  the  record,  and  the 
Judgment  Is  therefore  affirmed. 


EWINQ  V.  STATE.    (No.  16.) 

(Snpremfl  Court  of  Arkansas.     Dec.  6,  1921. 
B«hearing  Denied  Dec.  28,  1021.) 

iMtoxloatIno  liquors  <S=>236(  1 9)— Evidence  held 
sufflcleiit  to  sustain  conviction  for  manufac- 
turing* 
In  a  prosecution  for  manufacturing  intox- 
icating liqnors,  evidence  held  snffident  to  sus- 
tain a  conviction. 

Wood,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Albert  E}wing  was  convicted  of  manufac- 
turing intoxicating  liquor,  and  appeals.  Af- 
hrmed, 

D.  D.  Glover  and  H.  B.  Means,  both  of 
Malvern,  for  appellant. 

J.  S.  nUey,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  X.  Hammock,  Asst.  Attys.  Gen.,  for 
the  State. 


Mcculloch,  C.  J.  Appelant  was  in- 
dicted by  the  grand  Jury  of  Hot  Sirring  coun- 
ty for  the  crime  of  manufacturing  intoxlcat-' 
Ing  liquor,  and  on  the  trial  was  c<»victed 
and  sentenced  to  a  term  in  the  penitentiary. 

[1,2]  In  the  motion  for  a  new  trial,  as 
abstracted  by  counsel  for  appellant,  thtt 
only  assignment  of  error  was  that  the  evi- 
dence was  not  sufiiciait  to  sustain  the  ver- 
dict, and  that  the  court  should  have  given  a 
peremptory  instruction.  The  inquiry  here 
is,  therefore,  confined  to  the  question  wheth- 
er or  not  the  evidence  is  legally  sufficient  to 
sustain  the  verdict 

Appellant  lived  with  Me  widowed  mother 
on  the  latter's  farm  in  Hot  Spring  county, 
near  the  western  boimdary  of  that  county, 
and  two  of  appellant's  brothers,  who  were 
small  boys,  also  resided  there.  Api)ellant 
had  two  older  brothers,  who  lived  about  a 
mile  and  a  half  from  that  place.  The  still 
at  which  the  liquor  was  said  to  have  been 
manufactured  was  found  by  officers  on  the 
farm  of  appellant's  mother,  where  he  resid- 
ed, about  250  yards  from  the  dwelling  house. 
The  discovery  of  the  still  was  made  by  the 
sheriff  of  Pike  county  and  one  of  his  depu- 
ties, who  came  over  into  Hot  Spring  county 
to  search  for  lawbreakers  of  that  character. 
Kach  of  the  two  ofilcers  testlUed  as  a  wit- 
ness. They  discovered  the  still  about  1  o'- 
clock In  the  morning  at  the  place  mentioned, 
and  the  still  was  warm  when  they  found  It^ 
showing  that  it  had  been  recently  operated. 
A  lot  of  mash  was  found  near  the  still  by 
the  witnesses.  They  testified  that  on  dis- 
covering the  still  they  hid  themselves  and 
watched  during  the  balance  of  the  night; 
that  about  daybreak  a  man  came  down  t» 
the  still,  walked  around  It  and  then  left 
but  that  it  was  too  dark  for  them  tq  dis- 
cover who  the  person  was.  The  officers  went 
off  to  breakfast  and  a  little  later  returned 
and  remained  on  watch  all  day,  and  about 
4  or  5  o'clock  In  the  afternoon  the  two  young 
iHTothers  of  appellant  came  down  to  the  still 
from  the  house  and  drank  some  of  the  ma^ 
which  was  in  a  barrel.  The  officers  arrested 
the  two  boys  and  held  them  in  custody  until 
between  sundown  and  dark  they  saw  appe- 
lant approaching,  traveling  a  path  which  led 
directly  by  the  still.  They  arrested  appel- 
lant and  then  went  down  and  destroyed  the 
still  and  mash.  The  boys  stated  to  the  of- 
ficers. In  the  presence  of  appellant,  that  the 
still  belonged  to  their  older  brothers.  Ap- 
I>ellant  was  carried  to  the  bouse  and  into 
the  presence  of  his  mother,  who,  being  asked 
about  the  still,  stated  that  she  did  not  know 
who  It  belonged  to,  but  that  she  "was  not 
surprised  at  them  being  arrested."  The  sher- 
iff further  testtfled  that  he  saw  a  buggy 
With  a  bladt  horse  hitched  to  it  at  the  town 
of  Glcnwood,  that  in  the  buggy  was  a  aaek 


>For  gtbn  c^wa  we  MB*  topic  mud  KBT-NimBBR  In  all  Ker-KumlMrtd  DtseaU  and  IndaM* 


Digitized  by  VjOOQ  IC 


Ark.)  SODXT  V.  PEHNIKOTOK 

(2U  aw.) 
of  sugar,  and  that  a  bottle  of  wUsky  was 
hidden  under  a  store  near  where  the  buggy 
stood.  He  testifled  that  one  Iiambetrt  drove 
the  buggy  away,  but  that  he  bad  seen  appel- 
lant driving  the  horse  on  other  occasions 
and  saw  the  horse  In  the  pasture  lot  where 
the  stiU  was  found.  It  ai^pears  from  the  tes- 
timony that  appellant  had  been  working  at 
(ilenwood  for  several  weeks  before  he  was 
arrested.  He  testifled  that  on  Monday  pre-< 
coding  bis  arrest  on  Saturday  afternoon  he 
went  to  a  village  in  the  neighborhood  of  his 
home  and  bought  some  sugar  and-lard  to  take 
home  to  his  mother,  and  that  on  his  return 
hcMne  he  met  a  man  who  was  going  to  Glen- 
wood  in  a  car  and  that  be  hid  the  sugar  and 
lard  In  a  sedgefleld  and  went  with  the  man 
to  Glenwood,  remaljilng  there  until  Friday, 
when  he  came  home,  and  that  on  his  return 
home  as  be  was  traveling  along  the  path  a 
short  distance  from  home  he  heard  voices 
and  went  up  to  see  about  it  and  found  the 
officers,  who  arrested  him.  Appellant  denied 
that  he  had  anything  to  do  with  the  stUl 
or  that  he  knew  it  was  there  until  he  was 
arrested. 

Our  conclusion  is  that  this  testimony  was 
sufficient  to  warrant  the  Jury  in  finding  that 
these  were  circumstances  from  which  it  was 
fairly  Inferable  that  appellant  was  the  i>er- 
8on  who  was  operating  the  still  In  the  man- 
ufacture of  whisky.  The  still  was  found  in) 
a  secluded  place  near  appellant's  home;  he 
beinir  the  wUy  male  adult  feslding  there  at 
the  time.  The  still  bad  been  recently  oper- 
ated at  the  time  the  officers  found  it,  and 
at  the  time  appellant  was  arrested  "be  was 
seen  traveling  a  path  which  led  directly  by 
the  still.  There  was  testimony  tliat  a  bottle 
of  whisky  was  found  near  the  home  and 
buggy  which  aiveUant  was  accustomed  to 
drive  and  which  was  found  in  the  pasture 
where  the  still  was  located.  Appellant  failed 
to  make  any  denial  when  his  younger  broth- 
ers stated  to  the  officers,  in  his  presence,  that 
the  still  was  owned  and  operated  by  tbeir 
older  brothers;  neither  did  he  make  any  de- 
nial when  his  mother  stated,  in  bis  presence, 
that  while  she  did  not  know  who  owned  or 
operated  the  still,  she  was  not  surprised  at 
appellant's  arrest.  The  language  used  by  ap- 
pellant's mother  constituted  an  intimation 
that  there  was  reason  to  believe  that  be  was 
connected  with  the  operation  of  the  still, 
and  his  failure  to  make  any  denial  of  the 
charge  was  a  drcnmstance  to  be  considered 
by  the  jury. 

We  are  therefore  of  the  opinion,  as  before 
stated,  that  there  was  sufficient  evidence  to 
Justify  the  Jury  in  believing  that  appellant 
was  the  man  who  operated  the  stlU  and 
manufactured  liquor. 

The  judgment  is  therefore  affirmed. 


WOOD.  3^  dissenUng. 
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SCOTT  V.  PENNINGTON  at  al.    (Ne.  20.) 

(Supreme  Court  of  ArkanBas.     Dec.  6,  1921. 
Behearing  Denied  DeC.  26,   1921.) 

1.  Mallcloas  proseoutloa  «=37l(l)— Evidenee 
of  eonsplracy  to  oause  prosocstloo  held  Id- 
sufflolent  to  go  to  Jnry. 

The  fact  that  one  defendant  was  a  member 
of  the  grand  Jury  which  indictad  plaintiff,  and 
that  all  of  the  defendants  were  indorsed  as  wit- 
nesses on  the  indictment,  and  were  called  aa 
witnesses  and  testified  at  the  instance  of  the 
state  at  the  trial,  held  not  to  warrant  the  court 
in  submitting  to  the  jury  the  question  whether 
defendants  had  malidously  conspired  together 
to  procure  a  finding  of  the  indictment  against 
liim. 

2.  Malicious  prosecution  «=>56— Bordes.  of 
proof  on  plaintiff. 

The  bnrden  was  upon  plaintiff  in  an  action 
for  malicious  prosecution  to  prove  the  cause  of 
action  alleged  by  him. 

3.  Grand  Jsry  «=34l— Testimony  by  members 
as  to  evidenoe  before  them  Is  Incompetent. 

Testimony  by  members  of  the  grand  jury  as 
to  testimony  given  by  witnesses  before  that 
body  is  incompetent  in  an  action  for  malicious 
prosecution  brought  against  such  witnesses. 

Appeal  from  Circuit  Court,  Hot  Spring 
County;   W.  H.  Evans,  Judg& 

Action  for  malicious  prosecution  by  John 
Scott;  against  E.  W.  Pennington  and  others. 
Judgment  for  defendants  on  directed  verdict, 
and  plaintifl  appeals.    Affirmed. 

Oscar  Bamett,  of  Malvern,  for  appellant. 
D.  D.  Glover  and  Andrew  I.  Boland,  both 
ot  Malvern,  for  appellees.       * 


WOOD,  J.  This  is  an  action  by  the  appe- 
lant against  the  appellees  for  malicious 
prosecution.  The  appellant  alleged  in  sub- 
stance that  the  appellees  on  the  28th  day  of 
January,  1920,  in  the  county  of  Hot  Spring, 
state  of  Arkansas,  falsely,  maliciously,  and 
without  any  reasonable  grounds  or  probable 
cause  procured  and  caused  au  indictment  of 
the  grand  jury  of  Hot  Spring  county  charg- 
ing the  appellant  with  the  crime  of  grand 
larceny,  setting  forth  the  indictment;  that 
the  appellant  was  arrested  and  tried  for  the 
offense  charged  in  the  indictment  and  was 
acquitted  of  such  offense ;  that  O.  W.  Fowler 
was  a  member  of  the  grand  Jury  at  the  time 
the  appellant  was  indicted,  and  that  Fowler 
and  the  other  appellees  conspired  together  to 
procure  and  did  procure  the  indictment 
against  the  ap{)ellant;  that  they  also  will- 
fully and  maliciously  and  without  probable 
cause  encouraged  the  prosecutltm  of  the 
appelant  at  the  trial  of  the  offoise  <diarged 
against  the  appellant  in  the  Indictment;  that 
the  appellant  was  damaged  in  the  sum  of 
180,000  actual  damages  and  (25,000  punitive 
damages,  for  which  he  asked  judgment 
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The  appellees  Joined  In  an  answer  in  which 
they  denied  all  the  aUesatlong  of  the  com- 
plaint The  facts  are  substantially  as  fol- 
lows :  In  the  fall  of  1919  Stanley  and  Fowler 
were  buying  hogs  In  Hot  Spring' county  for 
shipment  to  foreign  markets.  Appellant  sold 
them  two  wagonloads  of  hogs.  Among  these 
was  one  red  Duroc  which  was  claimed  by 
Pennington.  He  made  dentand  on  Stanley 
and  Fowler  for  the  hog  and  notified  them  not 
to  ship  the  same.  Pennington  demanded  of 
appellant  that  he  pay  for  the  hog,  which 
appellant  did,  and  notified  Stanley  and  Fowl- 
er that  he  had  paid  for  the  same  and  that 
they  could  ship  It,  which  they  did.  The 
grand  ]i]ry,  which  convened  in  January 
thereafter,  and  of  which  Fowler  was  a  mem- 
ber, indicted  the  appellant  for  grand  larceny 
in  the  stealing  of  the  hog  of  E.  W.  Penning- 
ton. On  the  indictment  Stanley  and  Fowler 
were  Indorsed  as  the  witnesses.  The  ap- 
pellant was  arrested,  placed  under  bond  for 
his  appearance,  and  at  the  July  term  of 
court  following  was  tried,  the  appellees  ap- 
pearing as  witnesses  at  the  trial  on  behalf 
of  the  state.  After  the  evidence  was  adduced 
the  court  instructed  the  jury  to  return  a 
verdict  finding  the  appellant  not  guilty.  The 
appellant  then  Instituted  this  action,  alleg- 
ing as  set  forth  above. 

The  appellant  himself  testified  that  be  and 
ihe  appellees  had  been  good  friends  all  the 
time.  At  the  conduslon  of  the  testimony 
which  developed  the  above  facts,  which  were 
uncontroverted,  the  court  Instructed  the  Jury 
to  return  a  verdict  in  favor  of  the  appellees. 
The  appellant  requested  several  instructions, 
which  the  court  refused  to  give,  and  which 
it  is  unnecessary  to  set  forth.  The  Jury 
returned  a  verdict  in  favor  of  the  appellees. 
The  court  rendered  Judgment  dismissing  the 
action,  and  for  costs  in  their  favor,  from 
which  is  this  aiq)eal. 

[1,2]  T^e  court  did  not  err  in  giving  the 
peremptory  instruction.  There  was  no  testi- 
mony  to  warrant  the  court  in  submitting  the 
Issue  to  the  Jury  as  to  whether  or  not  the 
appellees  had  malidously  and  without  prob- 
able cause  conspired  together  to  procure, 
and  did  procure,  the  finding  of  the  indictment 
against  the  appellant,  nor  was  there  any 
testimony  to  warrant  submitting  to  them  the 
issue  as  to  whether  or  not  they  maliciously 
and  without  probable  cause  advised  and  en- 
couraged the  prosecution  of  the  appellant 
at  the  trial  on  the  indictment  against  him. 
The  fact  that  the  appellee  Fowler  was  a 
member  of  the  grand  Jury  and  that  all  of  tlie 
appellees  were  indorsed  as  witnesses  on  the 
Indictment  and  were  called  as  witnesses  and 
testified  at  the  Instance  of  the  state  at  the 
trial  of  the  appellant  on  the  charge  of  lar- 
ceny does  not  tend  to  prove  any  of  the  allega- 
tions of  appellant's  complaint  berdn.  The 
burden  was  upon  appellaiit  to  establish  bis 
alleged  cause  of  action. 


[S]  The  court  41d  not  err  la  refusing  to 
permit  appelant  to  prove  hy  members  of  the 
grand  Jury  what  testimony  was  given  by  the 
appellees  before  that  body  in  regard  to  the 
aUeged  grand  larceny  of  the  hog  for  which 
the  IndictDient  was  returned  against  appel- 
lant. Such  testimony  was  not  oompetoit. 
SecUons  2992  and  2993,  Crawford  &  Koses' 
Digest 

The  record  presents  no  error,  and  the 
Judgment  is  therefore  affirmed. 


H1X0N    V.    BOYCE.      (Na,    4«.) 
(Supreme  Court  of  Arkansas.    Dec  12,  1921.) 

1.  Trial  «s>243— iBstniatloBs  held  not  en. 
fliottng. 

In   an   action   for   conversion,   where   the 

«oart  charged  for  defendant  tSat  if  plaintiff 
agreed  to  sell  the  property  to  defendant  and 
apply  the  proceeds  on  her  hnaband's  indebt- 
edness she  coald  not  recover,  a  farther  charge 
for  plaintiff  that  if  such  agreement  was  ob- 
tained through  threats  or  intimtdationa  or  by 
frightening  plaintiff  the  verdict  should  be  for 
plaintiff  did  not  conflict  with,  or  nullify,  de- 
fendant's instruction,  especially  where  it  began 
with  the  words  "it  is  also  contended,"  indicat- 
ing that  it  was  to  be  read  with  defendant's 
instruction. 

2.  Trial  «=9253C3)— iMtraotlons  la  actiM  fer 
oooversloB  held  not  to  allnilmite  defease. 

In  an  action  for  conversion,  an  instruction 
that  if  -the  jury  found  that  plaintiff  did  not  au- 
thorize her  husband  to  mortgage  the  property, 
bnt  found  that  she  agreed  to  sell  it  to  defend- 
ant and  apply  the  proceeds  on  her  husband's 
debt,  the  verdict  should  be  for  defendant,  and 
another  instruction  that  if  the  agreement  was 
obtained  through  threats  or  intimidations  or 
by  frightening  plaintiff,  the  verdict  should  be 
for  plaintiff,  did  not  eliminate  the  defense 
based  on  the  mortgage,  as  they  were  only  to  be 
considered  and  applied  if  the  jury  found  against 
such  defense. 

3.  Trial  «=»I9I(5)— Instraetion  In  aotloa  for 
oonverslon  held  not  to  assume  that  pialatHT 
did  not  sell  property. 

In  an  action  for  conversion,  an  instruc- 
tion that  if  plaintiff  agreed  to  sell  the  property 
and  aptdy  the  proceeds  on  her  husband's  debt 
but  such  agreement  was  obtained  throngh 
threats,  intimidations,  etc.,  the  verdict  should 
be  for  plaintiff  "for  the  valae  of  the  property 
sued  for  as  same  was  established  by  the  evi- 
dence," did  not  assume  that  plaintiff  did  not 
sell  the  property;  the  quoted  words  not  refer- 
ring to  the  sale,  but  to  the  value  of  the  prop- 
erty. 

4.  Trial  «s»253(3)— la  ooavertlen,  iBstraeUoa 
held  not  to  ellnlnate  defease  of  parohase 
of  property. 

In  an  action  for  conversion,  where  de- 
fendant pleaded  a  mortgage  from  plaintiff's 
husband  and  a  purchase  of  the  property  from 
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plaintiff,  an  Instraction  that  the  burden  was  on 
defendant  to  ahow  that  plaintUf  anthorised 
her  husband  to  ghre  the  mortKai^,  and'  that 
onlesa  that  fact  was  eataUiahed  the  Jury  ahoidd 
find  for  plaintUf,  unless  they  found  "that  ahe 
▼oluntarily  parted  Tvith  the  property,"  did  not 
eliminate  the  defense  tliat  defendant  purchased 
the    property. 

5.  Trtver  aad  eoavarsion  «=b62— Verdiet  wHh' 
In  avidenea  aot  axoeaslva. 
In  an  action  for  conyarsion,  the  verdict 
was  not  exeeasiTe  when  there  was  evidence 
tending  to  show  that  the  property  was  «(  • 
greater  vidne. 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;   XT.  Bullock,  Special  Judge. 

Action  by  Jennie  Boyce  against  P.  B.  Hiz- 
on.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Strait  &  Strait,  of  Morrlllton,  for  appellant. 

Edward  Oordon,  of  Morrlllton,  for  appellee. 

HUMPHRBTS,  J.  Appellee  InsUtuted 
suit  against  appellant  In  the  Conway  circuit 
court  to  recover  damages  in  the  sum  of 
$563.70.for  personal  property  alleged  to  have 
been  unlawfully  taken  and  converted  by  ap- 
pellant from  appellea  Appellant  filed  an  an- 
swer, denying  that  he  unlawfully  took  and 
converted  the  property  to  his  own  use,  but, 
on  the  contrary,  alleged  that  be  obtained  it 
lawfully,  spedfically  pleading  that  app^ee 
delivered  it  to  him  in  partial  payment  of  her 
husband's  account  with  awellant,  and  that 
prior  to  that  time  It  had  been  mortgaged  to 
api>dlant  by  Creorge  Boyce,  the  husband  of 
appellee,  by  and  with  appellee's  consent. 
The  case  was  submitted  upon  the  pleadings, 
the  teetimony  adduced,  and  instructions  of 
the  court,  which  resulted  In  a  verdict  and 
judgment  in  favor  of  appellee  for  $250,  from 
which  Is  this  appeal. 

Testimony  was  adduced  responsive  to  both 
Issues  tendered  by  the  answer;  that  to  to 
say:  First,  whether  appellant  had  a  valid 
mortgage  upon  the  property  in  question  to 
secure  the  Indebtedness  due  from  George 
Boyce  to  appellant,  with  conditions  brokcoi, 
entitling  him  to  the  possession  thereof;  and, 
second,  whether  appellant  acquired  tbe  prop- 
erty by  purchase  from  appellee  In  partial 
payment  of  the  George  Boyce  account 
There  was  a  conflict  in  the  testimony  as  to 
the  value  of  the  property,  the  minimum  val- 
ue testified  to  being  $136  and  the  maximum 
amount  $317. 

AjypeUant  admits  that  the  Issues  tendered 
by  his  answer  were  submitted  to  the  Jury 
by  correct  Instructions  given  by  the  court  at 
his  request,  but  contends  that  the  defenses 
embraced  and  submitted  in  those  Instructions 
were  nnlUfled  by  Instructions  numbered  6 
and  7,  given  by  the  court  fbr  appellee.  Ap- 
pellant's theory  that  he  was  entitled  to  pos- 


session of  the  property  by  virtue  of  a  pur- 
chase of  same  from  apples  was  presented 
to  the  Jury  fai  appellant* a  requested  Instruc- 
tion No°.  4,  which  Is  as  follows: 

"Although  you  may  find  or  believe  that  plain- 
tiff was  the  owner  of  the  property,  that  she 
did  not  anthoriie  her  husband  to  mortgage  it, 
and  did  not  give  same  to  him,  and  that  ahe 
did  not  tell  the  defendant  Ozon  that  ahe  had 
done  so,  still  if  yon  find  that  in  payment  of 
said  indebtedness,  or  any  part  thereof,  ahe 
agreed  with  Hizon  or  his  agent  to  sell  the 
property  and  apply  the  proceeds  thereon,  then 
she  cannot  recover  in  this  suit,  and  your  ver- 
dict should  be  for  the  defendant." 

Arodlant's  contention  Is  that  the  effect  of 
this  Instruction  was  destroyed  by  giving  ap- 
pellee's requested  Instruction  No.  7,  which  is 
as  follows: 

"It  is  also  cMttanded  by  the  defendant  that 
at  the  time  the  property  was  obtained  by  him 
from  the  plaintiff  ahe  agreed  to  sell  same  to 
Um  for  the  purpose  of  having  same  applied 
upon  tbe  indebtedness  of  her  husband;  and,  if 
you  find  from  the  evidence  that  plaintiff  agreed 
to  sell  same  to  the  defendant  for  the  purpose 
of  having  the  same  applied  upon  her  husband's 
indebtedness,  and  that  said  agreement  was  ob- 
tained through  threats  or  intimidations  or  by 
frightening  plaintiff,  same  would  not  be  binding 
upon  plaintiff,  unless  you  find  that  she  acted 
voluntarily  and  of  her  own  free  will,  and, 
unless  you  so  find  your  verdict  should  be  for 
the  plaintiff  for  the  value  of  the  property 
sued  for,  as  same  was  established  by  tbe  evi- 
dence snbmitted  in  the  trial  of  this  cause." 

[1,2]  Appellant  takes  the  position  that 
these  Instructions  are  in  conflict,  and  cannot 
be  harmonized  one  with  the  other.  The  fact 
that  Instruction  No.  7  begins  with  "It  to  al- 
so contended"  shows  that  the  court  meant 
for  thto  instruction  to  be  read  In  connection 
with  appellant's  requested  instruction  No.  4. 
Both  Instructions  treat  of  the  alleged  sale  of 
the  property  by  appellee  to  appellant,  and, 
when  read  together,  present  the  separate  the- 
ories of  the  parties  In  relation  to  the  sale. 
When  read  together  the  two  instructions  di- 
rected the  Jury,  In  the  event  they  found  ap- 
pellee had  not  given  the  property  to  her  hus- 
band or  authorized  him  to  mortgage  it,  to 
flnd  for  appellant  If  they  believed  that  he 
imrchased  the  property  from  appellee  in  par- 
tial paynient  of  her  husband's  indebtedness, 
bnt  to  flnd  for  appellee  If  they  found  he  ob- 
tained it  from  her  through  threats  or  intimi- 
dation. There  was  evidence  to  support  the 
theory  of  each  party  relative  to  Q\e  sale. 
Appellant's  witnesses  testified  that  the  prop- 
erty was  obtained  by  purchase;  appellee's, 
that  it  was  obtained  through  threats  and  In- 
timidation. The  two  instructions,  when  read 
together,  did  not,  as  suggested  by  appellant, 
eliminate  hto  defense  of  a  rigjit  to  the  pos- 
session of  the  property  under  the  mortgage. 
If  authorised,  because  they  were  not  to  be 
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considered  and  applied  to  the  facts  unless 
the  Jury  first  found  that  appellee  had.  not 
given  the  property  to  her  husband  ot  author- 
ized him  to  mortgage  It. 

[3]  Appellant  makes  the  further  Insistence 
that  the  giving  of  Instruction  No.  7  constitut 
ed  reversible  error  because  it  assumes  that 
appellee  did  not  sell  the  property  in  the  use 
of  the  words  "as  the  same  was  established  by 
the  evidence  submitted  in  the  trial  of  this 
cause."  The  words  referred  to  comprise  the 
last  clause  of  the  Instruction,  and  relate  to 
the  value  of  the  property,  and  not  to  the  sale 
thereof. 

[4]  It  is  also  insisted  that  the  court  com- 
mitted reversible  error  in  giving  instruction 
No.  6,  which  is  as  follows: 

"You  are  instracted  that  the  burden  Is  upon 
the  defendant  to  show  by  a  preponderance  of 
the  testimony  that  the  plaintiff,  Jennie  Boyce. 
authorized  her  husband  to  mortgage  the  prop- 
erty and  give  it  to  him  for  the  purpose  of 
mortgaging  it;  and,  unless  this  fact  is  estab- 
lished in  your  mind  by  a  preponderance  of  the 
testimony,  yon  should  find  for  the  plaintiff,  un- 
less yon  should  find  that  she  voluntarily  part- 
ed with  the  property  and  agreed  to  apply  the 
proceeds  thereof  on  the  indebtedness." 

The  contention  is  that  it  eliminates  from 
conslderatlcn  by  the  jury  appellant's  defense 
that  he  purchased  the  property.  It  Is  said 
this  instruction  tells  the  Jury  that  It  should 
find  for  the  appellee  unless  appellee  author- 
ized the  execution  of  the  mortgage.  This  la 
not  a  correct  Interpretation  of  the  Instruc- 
tion, for  the  last  clause  of  the  Instructton 
tells  the  Jury  that,  If  appellee  voluntarily 
parted  with  the  property  and  agreed  to  ap- 
ply the  proceeds  thereof  to  the  Indebtedness 
of  her  husband,  she  could  not  prevail  In  the 
case. 

[6]  Lastly,  am)ellant  Insists  that  the  Judg- 
ment should  be  reversed  because  the  verdict 
was  excessive.  There  was  evidence  tending 
to  show  the  property  obtained  and  c<Hiverted 
was  of  the  valne  of  |317.  The  verdict  was 
within  the  proof  as  to  the  maximum  amount 
of  damages  sustained  by  reason  of  taking 
and  converting  the  property. 

No  error  appearing,  the  Judgment  1«  af- 
firmed. 


STATE  V.  ONE  FORD  AUTOMOBILE. 
(No.  31.) 

(Supreme  Covrt  of  Arkansas.    Dec.  12,  1921.) 

I.  Intoxicating    liquors  ^»247  —  Statute   held 
not  to  authorize  confiscation  of  antonoblle 
used  In  transportation  of  liquor. 
Crawford  &  Moses'  Dig.  |  6196,  prohibiting 
the  selling  of  intoxicating  liquor  "in  any  build- 
ing, Btmctnrs  or  place,"  and  providing  for  the 
abatement  of  "ell  means,  iqipliances,  fixtures, 


appurtenances,  materials  and  supplies"  used 
therein,  did  not  authorise  the  state  to  confis- 
cate an  automobile  used  in  the  unlawful  trans- 
portation of  liquor. 

2.  Statutes  ®=9239— Not  to  be  held  In  deroga- 
tion of  oommon  law  unless  there  Is  Irreoon- 
cllabis  repugnance  or  statute  Itself  shows 
that  Intention. 

Statutes  shovld  not  be  held  to  be  in  deroga- 
tion of  the  common  law,  unless  there  is  an 
irreconcilable  repugnance,  or  unless  the  stat- 
nte  itself  shows  that  such  was  the  object  and 
intention  of  the  lawmakers. 

3.  Criminal  law  «=98  —  Statute  doss  not  Im- 
pliedly repeal  common  law  with  respect  to 
other  offenses  of  same  general  character. 

Where  the  I«gislatnre  by  statute  carves 
ont  of  the  common  law  an  offense  making  it  a 
statutory  offense,  there  is  no  implied  repeal  of 
the  common  law  with  respect  to  other  offenses 
of  the  same  general  character. 

4.  Criminal  law  «=>9— Statute  adapting  oom- 
non-law  offense  with  different  penalty  Im- 
pliedly repeals  oommoo  law   as  to  penalty. 

Where  the  Legislature  adopts  a  common- 
law  offense  as  a  statutory  onst  and  prescribes 
a  different  penalty,  the  statute  is  necessarily  in 
derogation  of  the  common  law,  and  repeals  by 
necessary  implication  the  common  law  with  re- 
spect to  the  penalty. 

5.  Intoxicating  liquors  «=3245  —  Statutes  re- 
lating to  eonfiseatlon  of  property  used  In 
sale,  manufacture,  and  transportation  of  liq- 
uor held  to  Impliedly  repeal  common  law  on 
subject. 

In  view  of  Crawford  A  Moses'  Dig.  {|  6170; 
6196,  providing  for  confiscation  of  proper^ 
used  in  the  manufacture,  transportation,  and 
sale  of  intoxicating  liquor,  there  is  no  com- 
mon-law right  in  the  state  to  confiscate  an  au- 
tomobile used  in  the  transportation  of. liquor; 
such  statutes  having  repealed  the  common  law 
on  the  subject. 

Humphreys,  J.,  dissenting. 

Appeal  from  (Circuit  Court,  Pulaski  Coun- 
ty; John  W.  Wade,  Judge. 

Proceedings  by  tbe  State  of  Arkansas  to 
confiscate  a  Ford  automobile  used  In  unlaw- 
ful transportation  of  intoxicating  liquor,  in 
which  the  Hamp  Williams  Hardware  C!am- 
pany  and  B.  A.  Jotmson  Intervened.  From 
Judgment  refusing  to  otmflscate  tbe  autMno- 
blle,  the  State  appeals.    Afllrmed. 

J.  a.  Utley,  At^.  Q&i.,  Elbert  Godwin  and 
W.  T.  Hammock,  Asst  Attys.  GrOi.,  and  Geo. 
W.  Emerson  and  W.  H.  Donham,  both  «^ 
LltUe  Bock,  for  the  State. 

Price.  Shofner,  of  Little  Bock,  fOr  appel- 
lee. 


McOULLOOH,  O.  J.    This  is  m  proceeding 

Instituted  by  tbe  prosecuting  attorney  on  be- 
half of  the  state  to  confiscate  and  oondonn 
for   sale  an  automobile  used  In  unlawful 
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transportatloii  of  intoxicating  Ilaoor.     The 
case  "Was  lieard  by  tbe  drcnlt  court  <n  agreed 
statement  at  facts,  in  wblch  It  Is  shown  that 
the   machine  In  question  was  used  by  one 
'Wilson  to  unlawfully  transport  20  gallons  of 
alcoliolle  liquor  from  one  point  to  another  In 
PalasU  county.     It  also  appears  from  the 
agreed  statement  of  facts  that  Wilson  bor- 
rowed the  car  from  R.  A.  Johnson,  who  held 
tlie  same  under  a  conbitct  of  purchase  from 
the  Hamp  WllUams  Hardware  Company,  of 
Hot  Springs,  the  seller  reserving  the  title  un- 
til the  purchase  price  was  paid.    The  Hamp 
Williams  Hardware  Company  and  Johnson 
intervened  to  resist  the  conflsction,  and  it 
was  agreed  that  ndther  of  them  had  any  in- 
formation that  Wilson  was  using  the  car  for 
an  unlawful  purpose.    The  drcnlt  court  re- 
fused  to   confiscate   the   machine,  and   the 
state  has  prosecuted  an  appeal  to  this  court 
A  statute  enacted  by  the  General  Assem- 
bly of  1917  (Act  No.  13,  S  6,  Session  of  1917) 
Itrovlded  for  forfeiture  and  confiscation  of 
"any  vessel,  fixture,  furniture,  Implements  or 
vehicle"  unlawfully  used  in  the  transporta- 
tion of  Intoxicating  liquor,  but  that  statute 
was  repealed  by  Act  No.  87  of  the  session 
of    191d  (Crawford  &  Moees'  Wg.    |  «170), 
which  omitted  the  words  "Implements  or  ve- 
hiides,"  and  substituted  the  words  "valises 
(MP  other  containers."    It  is  conceded  that  In 
the  later  statute,  snpra,  there  is  no  provi- 
sion regarding  the  instrumentalitieB  used  in 
the  transportation  of  liquor  other  than  those 
things  expressly  mentioned.    In  other  words, 
it    is  conceded  that  the  vehicle    by  which 
liquor  is  unlawfully  transported  Is  not  sub- 
Juct  to  confiscation  under  this  statute.     It 
la,  however,  contended  on  behalf  of  the  state 
that  there  Is  a  right  of  c<»flscatlon  in  the 
present  instance  under  another  statute,  which 
reads  as  fcdlows: 

"The  conducting,  maintaining,  carrying  on  or 
engaging  in  the  sale  of  intoxicating  liquors  in 
vloIatUm  of  the  laws  of  this  state,  in  any  build- 
ing, stmctore  or  place  within  this  state,  and 
all  means,  appHances,  fixtures,  appurtenances, 
matertalB  and  supplies  used  for  the  purpose  of 
conducting,  maintaining,  or  carrying  on  such 
unlawful  business  or  occupation,  are  hereby  de- 
clared to  be  public  nuisances,  and  may  be  abat- 
ed under  the  provisions  of  this  act"  Craw- 
ford &  Moses'  Digest  I  6196. 

[11  This  contoition  cannot  be  sustained, 
for  it  is  obvious  that  the  statute  Just  quoted 
applies  to  cases  where  tbe  unlawful  business 


of  selling  intoxicating  liquors  Is  carried  on 
"in  any  building,  structure  or  place."  There 
is  nothing  in  the  agreed  statement  of  facts 
in  this  case  to  show  that  Wilson  was  oper- 
ating the  unlawful  business  at  any  particu- 
lar place,  and  was  using  this  automobile  in 
connection  with  that  business.  The  facts  aa 
set  forth  in  the  stipulation  relate  only  to  a 
single  Instance  of  unlawful  transportation  of 
liquor. 

Lastly,  it  is  contended  that  at  common  law 
there  was  a  forfeiture  and  confiscation  under 
facts  similar  to  the  present  case,  and  that 
the  provision  has  not  been  repealed  by  oar 
statute, 

[2-S]  Tbe  rule  is  that  statutes  should  not 
be  held  to  be  in  derogation  of  the  common 
law  unless  there  is  an  Irreconcilable  repug- 
nance, or  unless  the  statute  itself  shows  that 
such  was  the  Intention  and  object  of  the  law- 
makers. Wllks  V.  Slaughter,  49  Ark.  233,  4 
S.  W.  766;  Powell  v.  State,  133  Ark.  477,  203 
S.  W.  26.  And  where  the  Legislature,  by 
statute,  carves  out  of  the  common  law  an 
offense,  making  it  a  statutory  offense,  there 
is  no  Innplied  repeal  of  the  common  law  with 
respect  to  other  offenses  of  the  same  general 
character.  Powell  v.  State,  supnt.  We  have 
an  instance  now,  however,  where  tbe  Legis- 
lature has  taken  up  the  subject  of  punish- 
ment for  unlawful  mantifactnre,  sale,  or 
transportation  of  intoxicating  liquors,  pre- 
scribed a  procedure,  and  imposed  such  pen- 
alties as  the  lawmakers  deemed  adequate. 
There  is  in  this  statute  a  provision  for  for- 
feiture and  confiscation  of  certain  things, 
and  all  referoioe  to  vehides  used  in  trans- 
porting liquor  is  omitted.  Where  the  Legis- 
lature adopts  a  common-law  offense  as  a 
statutory  one  and  prescribes  a  differ^it  pen- 
alty, it  is  necessarily  In  derogation  of  the 
common  law,  and  must  be  treated  as  a  re- 
peal, by  necessary  implication,  of  the  com- 
mon-law provision  concerning  the  penalty. 
It  is  unnecessary  to  enter  into  any  discus- 
sion as  to  the  extent  and  limits  of  the  com- 
mon law  In  regard  to  confiscation  of  proper- 
ty used  unlawfully,  for  we  have  reached  the 
conclusion  that  our  statute  on  this  subject, 
so  far  as  concerns  the  use  of  property  in  the 
unlawful  manufacture,  sale,  or  transportation 
of  intoxicating  liquors,  has  repealed  the  com- 
mon law  on  that  subject 

Judgment  affirmed. 

HI7MPHRETS,  J.,  dissents. 
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WITHER8P00N  v.  STATE.    (Ne.  44.) 

(Snpreme  Conrt  of  Arkansas.    Dec.  12, 1921.) 

Honleida  «=9254  —  EvidewM  held  to  antalii 
caavlotlan  for  murder  li  the  sacoad  degreob 
In  prosecution  for  murder  in  the  second  de* 
tree,  evidence  keltf  to  sustain  convictioa. 

Appeal  from  Clrcnlt  Court,  Howard  Oonin- 
tjr;  A.  P.  Steel,  Special  Judge. 

Olarke  Wltherspoon  was  coovlcted  at  mur- 
der in  the  second  degree,  and  lie  aweals. 
Afltrmed. 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst  Attys.  Gen.,  foi' 
tbe  State. 

HUMPHREYS,  J.  Appellant  was  Indicted.' 
tried,  and  convicted  In  the  Howard  circuit 
court  of  murder  in  the  second  degree  for 
the  killing  of  Colbie  Walker,  and  as  punish- 
ment therefor  was  sentenced  to  serve  a  term 
of  Ave  years  In  the  state  penitentiary.  From 
the  Judgment  of  conviction  and  sentence  an 
appeal  has  been  duly  prosecuted'  to  (Ills 
court. 

Appellant  has  not  filed  an  abstract  and 
brief.  The  sufficiency  of  the  evidence  to  sup- 
port the  Judgment  of  conviction  Is  cballenged 
in  appellant's  motion  for  a  new  trial.  The 
testimony  adduced  by  the  state  in  support 
of  the  charge  is,  in  substance,  as  follows: 
Appellant  and  CSolbie  Walker  were  klnsmew, 
Bad  feeling  existed  between  them,  growing 
out  of  relations  of  Walker  and  appellant's 
wife;  Annie  Bell  Keel  was  a  sister  of  Walk- 
er. Appellant's  wife.  In  company  with  Annie 
Bell  Keel  and  husband,  attended  a  party  at 
Toilet  Walker  was  at  the  party.  Appel- 
lant's wife  did  not  return  home  the  next  day 
or  night  after  attending  the  party.  Early 
on  the  morning  of  the  3d  day  of  July,  which 
was  the  second  morning  after  the  party,  ap- 
pellant went  to  Keel's  in  search  of  his  wife. 
His  wife  was  not  there.  He  talked  to  Walk- 
er, who  had  spoit  the  night  with  the  Keels. 
Appellant  then  went  home  where  he  found 
bis  wife.  They  quarreled  and  his  wife  went 
to  the  home  of  a  neighbor.  On  the  way  she 
stopped  at  the  Keels.  While  there  she  was 
crying.  Appellant  armed  himself  and  fol- 
lowed her  to  the  Keels.  When  he  arrived 
she  had  gone  on  to  Wilson's.  Thinking  she 
was  at  the  Keels,  he  stepped  to  the  kitchen 
door  and  inquired  about  her.  Walker  was 
in  the  kitchen  with  his  sister,  and  asked 
aiq;>ellant  why  he  had  been  talking  about  him,' 
whereupon  apjtellant,  with  an  oath,  said  he 
was  willing  to  repeat  what  he  had  said  about 
him  to  him,  and  invited  Walker  out  to  settle 
the  matter  with  him.  Walker's  sister  ad- 
vised appellant  to  leave,  and  began  pushing 
him  backward  across  the  yard.  When  she 
had   pushed   him    a    considerable   distance 


Walker  stepped  out  of  fbe  Utdun  Hoot  with 
a  Btl(^  ct  wood  in  his  hand,  at  which  time 
appellant  drew  a  pistol  and  shot  Walker 
over  the  shoulder  at  his  slater  inflicting  a 
wound  ftom  which  he  later  died.  ▲  acoffie 
followed,  is  which  Walker  struck  his  sister 
in  an  effort  to  strike  appellant,  and  during 
which  time  Walker's  sister  and  husband 
wrentitied  the  pistol  out  of  appeUant's  hand. 
Walker  fell  to  the  ground,  and  appellant 
absconded,  but  at  a  later  date  surrendered. 

The  testimony  detailed  was  sufBdait  to 
sustain  the  Judgment  of  conviction.  Appel- 
lant's motion  for  a  new  trial  contains  many 
other  assignments  of  error  relating  to  the  ad- 
mission and  exclusion  of  evidence,  and  to 
instructioos  given,  refused,  and  modified. 
After  a  careful  reading  of  the  record  we  are 
convinced  that  appellant's  assignments  of  er- 
ror are  without  merit,  and  no  useful  par- 
pose  could  be  served  by  taking  them  up 
seriatim  and  discussing  them. 

No  error  appearing,  the  Judgment  is  af- 
flrmed. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  NoCLANA- 
HAN.    (No.  36.) 

(Supreme  <3onrt  of  Arkansas.    Dee.  12, 1921.) 

1.  Carriers  «s»20(l2)-.EvldeBoe  hsM  Mt  to 
warrant  dirsotlRV  vordkit  for  earrisr  la  silt 
fw  peaaity  for  overcharflas. 

In  an  action  by  a  paaseager  against  a  rail- 
way company  for  penalty  for  overcharges,  evi- 
dence held  to  render  refusal  to  direct  a  verdict 
for  the  defendant  proper.    . 

2.  Appeal  aad  error  «s>28l(9)—lBstrMUoa  as 
to  rates  by  carrier  greater  tbaa  oharsed  oth- 
ers held  valid,  la  abseace  of  speoHk)  objeo- 
tloo. 

In  an  action  by  a  passenger  against  a  rail- 
way company  for  penalty  for  overcharge,  an 
Instructiou  that,  if  defendant  demanded  a  great- 
er sum  "than  that  charged  others,"  instead  of 
saying  that  it  was  greater  than  the  "regular 
passenger  tariff  rate,"  was  not  fatally  inaccu- 
rate. In  the  absence  of  specifie  objection  en  that 
account;  the  intention  being  manifest. 

3.  Statstes  «=3l68— Dedtlon  dedarlag  Inva- 
lidity ef  repealing  statute  restores  statute  re- 
pealed. 

Acts  1907,  No.  8,  and  Acts  1918.  No.  90 
(Crawford  &  Moses'  Dig.  |  879  et  seq.),  repeal- 
ing Acta  1887,  No.  90  (EOrby's  Dig.  U  6011- 
eeiS,  6619,  6620),  having  been  declared  void  by 
decision  of  a  federal  District  Court,  the  origi- 
nal act  of  1887  remained  in  full  force. 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Action  by  C.  McClanahan  against  the  Chi- 
cago, Rock  Island  ft  Pacific  Railway  Com- 
pany. From  a  Judgmoit  for  plaintifT,  de- 
fendant appeals.    Affirmed. 
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Xhoe.  S.  Buzbee  and  Geo.  B.  Pngli,  botb  of 
Uttle  Bdck,  for  appellant 
W.  H.  Mlsell,  of  ArfcaddpUa,  Xor  ai^dlee. 

WOOD,  J.  On  tbe  24tb  day  of  AugUBt, 
1930,  tbe  appellee  purcliased  from  appellant's 
ticket  agent  at  Malvern,  Ark.,  a  ticket  from 
Malrem  to  Hot  Springs  and  return.  Appel- 
lee boarded  appellant's  train  at  Malrem, 
and  presented  bis  ticket  to  tbe  auditor,  wbo 
puncbed  tbe  ticket  and  returned  it  to  tbe 
appellee.  Tbe  appellee  was  to  change  trains 
at  Butterfleld.  On  getting  on  tbe  train  at 
Butterfldd,  tbe  appellee  presented  hlg  ticket 
to  tbe  auditor,  wbo  refused  to  accept  tbe 
same  and  required  tbe  appellee  to  pay  casb 
fare  from  Butterfleld  to  Hot  Springs,  cbarg- 
ing  appellee  the  sum  of  78  cents,  whereas 
the  passenger  fare  from  Butterfleld  to  Hot 
Springs,  according  to  tbe  schedule  of  rates 
In  effect  at  that  time,  was  66  cents. 

This  action  was  instituted  by  the  appellee 
against  tbe  appellant  to  recover  penalties 
for  overcharges  under  tbe  Act  of  April  4, 
1887— flections  8611-6620  of  Klrby's  Digest. 
The  complaint  alleged  the  facts  as  above 
set  forth.  Tbe  appellant  denied  all  tbe  mate* 
rial  allegations  of  tbe  complaint,  and  de- 
murred to  tbe  same  on  the  ground  that  tbe 
Act  of  April  4,  1887,  bad  been  repealed  by 
Act  No.  8  of  the  Acts  of  1907  and  by  Act 
No.  90  of  the  Acts  of  1915  amending  Act 
No.  8  of  the  Acts  of  1907  as  found  in  section 
879  et  seq.,  Crawford  &  Moses'  Digest. 

Tbe  testimony  of  tbe  appellee  and  of  wit- 
nessea,  in  bis  behalf  tended  to  establish  tbe 
facts  aa  above  set  forth.  On  behalf  of  tbe 
appellant,  B.  E.  Murrell  testified  that  be 
was  the  conductor  of  the  train  on  which  ap- 
pellee was  a  i>assenger  on  the  occasion  men- 
tioned by  him ;  that  be  did  not  refuse  to  ac- 
cept appellee's  ticket  for  transportation; 
that  no  ticket  was  offered  him  by  tbe  appel- 
lee. He  did  not  charge  the  appellee  from 
Butterfleld  to  Hot  Springs  tbe  sum  of  78 
cents.  His  record  shows  that  he  collected 
tbree  fares  from  Butterfleld  to  Hot  Springs 
on  that  occasion,  and  they  were  each  charg- 
ed 66  cents.  Witness  bad  been  a  conductor 
on  tbe  Rock  Island  for  16  years,  and  knew 
tbe  fare  from  Butterfleld  to  Hot  Springs,  and 
bad  a  rate  sheet  giving  tbe  far&  Tbe  fare 
at  that  time  from  Butterfleld  to  Hot  Springs 
was  56  cents. 

At  tbe  instance  of  tbe  appellee,  tbe  court 
in  effect  instructed  the  jury  that,  if  the  ap- 
pellant intoationaUy  demanded  and  receiv- 
ed from  tbe  appellee  a  greater  sum  than  that 
allowed  and  paid  by  other  passengers  for  tbe 
same  distance^  they  should  find  in  appellee's 
favor;  that  a  man  is  presumed  to  Intend  the 
natural  and  probable  consequences  of  bis 
own  acts;  that  if  the  appellee  purchased  a 
ticket  from  Butterfleld  to  Hot  Springs  and 
retum,  and  tbe  conductor  refused  to  carry 
lilm  «nt  this  ticket,  and  (diarged  him  any 
■mount  of  money,  instead  of  accepting  tbe 


ticket,  this  would  be  an  overcharge;  and  fur- 
ther, if  tbe  conductor  collected  a  cash  face 
from  the  appellee  from  Butterfleld  to  Hot 
Springs,  and  took  an  amount  over  tbe  reg- 
ular tariff  of  56  cents,  this  would  constitute 
an  overcharge,  and  the  Jury  should  retum 
a  verdict  in  favor  of  the  appellee. 

The  appellant  prayed  tbe  court  in  effect 
to  instruct  a  verdict  in  its  favor,  which  the 
court  refused  to  do.  At  the  instance  of  tbe 
appellant,  the  court  gave  an  instruction  to 
tbe  effect  that  a  mistake  in  making  change, 
by  which  too  little  change  was  returned  to 
tbe  passenger,  would  not  entitle  the  passen- 
ger to  the  i)enalty  prescribed  by  tbe  statute 
for  an  overcharge,  and  also  that,  if  the  ap- 
pellee bought  a  ticket  from  Malvern  to  Hot 
Springs,  and  used  it  from  Malvem  to  But- 
tertield,  and  changed  at  Butterfleld  to  an- 
other train  to  Hot  Springs  and  the  conductor 
or  fare  collector  on  tbe  train  from  Batt»- 
field  to  Hot  Springs  refused  to  accept  the 
ticket  for  that  portion  of  the  trip,  and  de- 
manded and  collected  fare  from  Butterfleld 
to  Hot  Springs,  this  would  not  constitute 
two  overcharges,  nor  subject  tbe  railway 
company  to  two  penalties.  Tbe  Jury  re- 
turned a  verdict  In  favor  of  tbe  appellee  in 
tbe  sum  of  $50.  The  court  awarded  the  ap- 
pellee $40  as  an  attorney's  fee,  and  entered 
Judgment  against  tbe  appeUee  accordingly, 
from  which  is  this  appeal. 

[1,  2]  Tbe  objections  to  tbe  instructions 
that  were  given  by  tbe  court  were  general. 
Tbe  court  did  not  err  in  refusing  appellant's 
prayers  for  peremptory  instructions,  for 
there  was  testimony  to  warrant  tbe  Jury  in 
flnding  that  tbe  appellant  had  refused  to 
accept  tbe  appellee's  ticket  from  Butter- 
fleld to  Hot  Springs,  for  which  the  appellee 
had  paid,  bat  charged  appellee  for  trans- 
portation from  Butterfldd  to  Hot  Springs, 
and  charged  bim  more  than  tbe  regular  fare 
or  schedule  rate  of  56  cents,  or  3  cents  per 
mile.  The  court  erred  in  telling  the  Jury 
that,  if  tbe  appellant  intentionally  demand- 
ed from  the  appellee  a  greater  sum  than  that 
charged  other  passengers  for  tbe  same  dis- 
tance traveled,  appellant  would  be  liable  in 
this  action.  However,  there  was  no  spedflc 
objection  to  this  instruction,  and  It  is  mani- 
fest that  by  this  Instruction  tbe  court  intend- 
ed only  to  tell  tbe  Jury  that,  if  the  appel- 
lant demanded  of  tbe  appellee  a  fare  in  ex- 
cess of  the  regular  passenger  tariff  rate  from 
Butterfleld  to  Hot  Springs,  this  would  con- 
stitute an  overcharge  and  render  appellant 
liable.  Tbe  other  instructions  given  by  tbe 
court  showed  that  such  was  evidently  the 
court's  meaning  and,  if  the  appellant  con- 
ceived that  the  Instruction  bad  a  different 
meaning,  it  should  have  directed  tbe  atten- 
tion of  the  court  to  it  by  spedflc  objection. 

[S]  The  appellant  next  contends  that  sec- 
tions 6611  to  6610,  inclusive,  and  sections 
6619  and  6620,  of  Klrby's  Digest,  and  the 
Act  of  April  4,  1887,  were  repealed  by  Act 
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No.  8  of  the  Acts  of  1907  and  by  Act  No.  90 
of  the  Acta  of  1916,  amendatory  of  the  Act 
of  April  4, 1887,  and  of  Act  No.  8  of  the  Acts 
of  190?  (section  879  et  seq.,  Crawford  & 
Moses'  Digest),  and  that  these  later  acts 
were  declared  confiscatory  and  unconstitu- 
tional by  the  federal  District  Court  Th« 
decision  of  the  federal  court  declaring  the 
later  repealing  acts  onconstitntional  and 
void  necessarily  left  the  original  Act  of 
April  4,  1887,  under  which  appellant  insti- 
tuted this  action,  in  full  force  at  the  time 
of  the  alleged  overcharge.  Section  S  of 
that  act  (section  6620  of  Eirby's  Digest), 
provides  that— 

"Any  of  the  persons  or  corporationB  mention- 
ed in  section  1  that  shall  charge,  demand,  take, 
or  receive  from  any  person  or  persona  afore- 
said any  greater  compensation  for  the  transpor- 
tation of  paaaengere  than  ia  in  this  act  allowed 
or  prescribed,  shall  forfeit  and  pay  for  every 
such  offense  any  snm  not  less  than  fifty  dol- 
lars, nor  more  than  three  hundred  dollars,  and 
costs  of  suit,  including  a  reasonable  attorney's 
fee,  to  be  taxed  by  the  court  where  the  same 
is  heard." 

Therefore,  under  the  Act  of  April  4,  1887, 
the  Judgment  In  favor  of  the  appellee  for  the 
sum  of  $50  was  authorized,  and  the  court 
was  Justified  in  taxing  the  snm  of  $40  as 
a  reasonable  attorney's  fee. 

The  record  presents  no  error,  and  the 
Judgment  1>  therefore  affirmed. 


CHAFFIN  «t  al.  v.  LEE  COUNTY  NAT. 
BANK  OF  MARIANNA.  (No.  42.) 

(Supreme  Court  of  Arkansas.    Dee.  12, 1921.) 

1.  Exceptions,  bill  of  <&=>56(l)  —  Approval  of 
presiding  Judge  to  bill  of  exceptions  not  ren- 
dered unnecessary  by  statute. 

The  approval  of  the  presiding  judge  to  the 
bill  of  exceptions  is  not  rendered  unnecessary 
by  Sp.  Iiaws  1921,  p.  270,  i  8,  which  merely 
dispenses  with  the  necessity  of  copying  the  biU 
of  exceptions  by  the  derk,  by  permitting  and  re- 
quiring the  official  stenographer,  in  .transcrib- 
ing his  notes,  to  make  a  "ribbon  copy  thereof" 
for  the  use  of  the  clerk  in  making  up  the  tran- 
script. 

2.  Appeal  and  error  «s>907(3)— Testimony  pre- 
sumed sofBolent,  In  absence  of  bill  of  excep- 
tions. 

In  the  absence  of  a  bill  of  exceptions,  the 
presumption  is  conclusive  that  the  testimony 
heard  by  the  court  supported  his  finding  of  fact. 

Appeal  from  Circuit  Court,  Lee  County; 
J.  M.  Jackson,  Judge. 

Action  by  Lee  County  National  Bank  of 
Marianna  against  C.  W.  Ohaffln  and  others. 
From  Judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 


Lee  &  Hoore^  of  Clarendon,  and  Jonaa  F. 
Dyson,  of  (Cotton  Plant,  for  appellants. 

Daggett  &  Daggett,  of  Marianna,  for  ap- 
pellee. 

tSMITH,  J.  On  February  6,  1921,  the  Lea 
County  National  Bank  brought  suit  against 
appellants  and  F.  O.  Love  on  a  note  of  $6,- 
000,  executed  by  appellants  to  Love.  Ap- 
pellants filed  a  motion  to  dismiss  the  com- 
plaint on  tlie  ground  that  they  bad  not  been 
properly  served  with  summons,  and  that  the 
copy  served  upon  them  did  not  bear  teste, 
and  was  not  signed  by  the  clerk.  This  mo- 
tion was  heard  by  the  court  and  dismissed, 
and  as  appellants  tailed  and  refused  to  plead 
further,  a  Judgment  was  rendered  against 
them  by  default,  from  whldi  is  this  appeal. 

[1]  ^n>e  bill  of  exceptions  made  upon  the 
hearing  of  the  motion  to  dismiss  was  not 
signed  and  approved  by  the  trial  Judge.  At- 
tached to  the  bill  of  exceptions,  however,  is 
the  certificate  of  the  official  stenographs  of 
the  first  Judicial  circuit  (of  which  Lee  coun- 
ty, where  the  trial  occurred,  is  a  part),  to 
the  effect  that — 

"The  foregoing  bill  of  exceptions  contain*  a 
true  and  correct  transcript  of  my.  stenographic 
notes  taken  on  the  motion  of  defendants  to  dia- 
miss  service  of  summons;  that  no  testimony  on 
the  merits  of  the  issue  was  had." 

The  insistence  is  tliat  this  certificate  of  the 
stenographer  suffices,  tor  the  reason  that 
Act  163  of  the  Acts  of  1921  (Special  Acts 
1921,  p.  270)  raiders  the  approval  of  the 
presiding  Judge  to  the  bill  of  exceptions  un- 
necessary. The  section  of  Act  163  which  is 
said  to  thus  change  the  law  is  section  3,  and 
reads  aa  follows: 

"Sections.- It  shall  be  the  duty  of  said  sten- 
ographic reporter,  upon  request  of  either  party 
to  a  case,  to  transcribe  into  typewritten  man- 
uscript from  his  stenographic  report  ail  matters 
of  proceedings  taken  by  him;  provided,  that 
the  party  requesting  the  same  shall  be  required 
to  pay  said  stenographic  reporter  ten  (10) 
cents  per  one  hundred  words  for  the  original 
ribbon  copy  thereof  and  five  (6)  9ents  per  one 
hundred  words  for  each  carbon  copy  of  said 
proceedings,  which  said  transcript,  when  cer- 
tified by  him  as  true  and  correct,  shall  be  used 
as  a  part  of  the  bill  of  exceptions  and  as  a  part 
of  the  transcript  in  the  Supreme  Court  on  ap- 
peal, without  the  necessity  of  another  copy 
thereof;  provided,  further,  that  in  felony  cas- 
es this  requirement  shall  not  be  made  of  a  pau- 
per, after  due  proof  of  such  pauperism." 

We  think  the  section  quoted  lias  no  such 
purpose  as  appellants  ascribe  to  it.  The 
purpose  of  the  act  was  to  permit  and  require 
the  official  stenographer,  in  transcribing  his 
notes,  to  make  a  "ribbon  copy  thereof,"  so 
that  it  would  not  be  necessary  for  the  derk 
of  the  court  in  which  the  trial  occurred,  in 
making  up  the  transcript,  to  make  a  copy 
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of  the  bfll  of  en:q>tloiu  as  prepared  by  the 
steooKrapher,  bat  to  permit  tlie  use  of  the 
copy  made  by  the  stenographer  in  the  tran- 
script In  other  words,  the  necessity  of  copy- 
tug  the  bill  of  exceptions  by  the  clerk  was  to 
be  dispensed  witli.  The  act  was  intended 
only  to  save  labor,  and  not  to  deprive  the 
presiding  Judge  of  the  right  and  duty  to  ap- 
prove the  bill  of  exceptions. 

[2]  There  being  no  bill  of  exoeptionB  in  the 
case,  the  presomption  is  conclnstve  that  the 
testimony  heard  by  the  court  supported  his 
finding  on  the  question  of  fact. 

Judgment  aflirmed. 


8AMUEL80N 


V.  PATTERSON  &  CO. 

(No.  39.) 


(Supreme  Court  of  Arkansas.    Dec.  12,  1821.) 

i.  Garnishment  9=3 164— Verdict  against  gar- 
nishee on  the  theory  of  a  scheme  to  defeat 
garnishnent  held  warranted  by  evidenoe. 
Evidence  in  garnishment  held  sufficient  to 
support  a  verdict  for  plaintiffs  on  the  theory 
that  the  taking  back  by  defendant  from  a  bank 
of  his  deed  to  garnishee,  defendant's  subsequent 
conveyance  of  the  land  to  B.,  and  R.'s  later 
conveyance  thereof  to  garnishee  for  the  amount 
due  by  garnishee  to  dSendant  on  the  purchase 
price,  all  subsequent  to  commencement  of  the 
garnishment  proceeding,  was  a  scheme  to  defeat 
the  proceeding. 

2.  Josticas  of  the  peace  «s>l8l  —  Judgment 
against  defendant  In  Justice  court,  unappeai- 
ed  from,  suffloient  for  Jndgmeat  against  gar- 
nishee on  appeal  to  circuit  court. 
The  Judgment  of  the  justice  of  the  peace 
against  defendant  in  the  main  action  is  suffi- 
cient to  authorize  the  circiiit  court  to  render 
judgment  against  the  garnishee  on  his  appeal 
from  the  justice  court. 

Appeal  from  Circuit  Court,  Boone  County; 
J.  H.  Shinn,  Judge. 

Garnishment  proceeding  by  Patterson  Sc 
Co.  against  L.  S.  Samuelson,  garnishee  of 
John  Keys,  commenced  in  Justice  court 
From  Judgment  against  garnishee,  rendered 
on  appeal  to  the  circuit  court,  be  appeals. 
AfDrmed. 

On  the  23d  day '  of  December,  1919,  the 
plalDtiffs,  Patterson  &  Co.,  sued  John  Keys 
before  a  Justice  of  the  peace  to  recover  $120.- 
68,  alleged  to  be  due  upon  a  promissory  note 
executed  by  the  defendant  to  the  plaintifTs. 
On  the  same  day  a  writ  of  garnishment  was 
Issned  and  served  upon  L.  S.  Samuelson  to 
answer  what  goods,  moneys,  and  credits  he 
had  in  his  possession  belonging  to  the  de- 
fendant, Keys.  The  cause  was  continued 
from  time  to  time,  and  a  change  of  venue 
was  also  taken. 


On  the  Slst  day  of  Mardi,  1920,  the  parties 
appeared  in  the  Justice's  court,  and  the  de- 
fendant confessed  Judgment  for  the  amount 
of  the  plaintiffs'  claim,  and  It  was  adjudged 
by  the  court  that  the  idalntlffs  recover  of 
the  defendant  the  sum  of  $125.68  and  the 
cost  of  the  action.  On  the  same  day  the  gar- 
nishment proceeding  was  tried  and  Judgment 
was  rendered  in  favor  of  the  plaintUfs 
against  the  garnishee,  L.  S.  Samuelson,  for 
the  6\aa  ot  $125.68  and  the  accrued  Interest 
On  the  27th  day  of  AprU,  1920,  L.  S.  Samuel- 
son, the  garnishee,  filed  an  affidavit  for  ap>- 
peal  to  the  circuit  court 

li.  S.  Samuelson  was  a  witness  for  him- 
self In  the  circuit  court  According  to  his 
testimony  he  purchased  SO  acres  of  land  from 
John  Keys,  and  agreed  to  pay  him  therefor 
$900.  Samuelson  paid  Keys  $315  in  cash, 
and  promised  to  pay  him  the  remaining  $585 
by  the  1st  of  January,  1920.  John  Keys  exe- 
cuted to  L.  S.  Samuelson  a  deed  to  the  land. 
By  agreement  the  deed  was  delivered  to 
the  cashier  of  a  bank,  to  be  kept  by  him  anil 
delivered  to  Samuelson  upon  the  i>ayment 
by  Samuelson  of  $585,  tbe  balance  of  tlie 
purchase  money,  by  the  let  day  of  January, 
1920.  After  Samuelson  was  garnished  in 
the  present  action,  he  went  to  the  bank  for 
the  purpose  of  paying  the  $685  and  obtaining 
his  deed.  Samuelson  had  that  amount  of 
money  in  his  pocket  but  was  advised  by 
the  cashier  of  the  bank  who  held  the  deed 
not  to  pay  the  money  over  untU  the  garnish- 
ment proceedings  were  settled.  Subsequently 
the  cashier  of  the  bank  told  Samuelson  that 
he  bad  delivered  the  deed  back  to  Keys  on 
the  2d  day  of  January,  1921.  About  a  month 
later  Richardson,  who  had  purchased  the 
land  from  John  Keys  after  the  2d  day  of 
January,  1920,  and  had  received  a  deed  there- 
for, executed  a  deed  to  the  land  to  L.  S. 
Samuelson  for  the  consideration  of  $586. 
Samuelson  further  testified  that  the  banker 
advised  him  not  to  pay  the  $585  until  after 
the  trial  of  the  garnishment  proceedings,  but 
that  he  did  Intend  to  pay  the  $585  later  and 
get  the  deed  to  the  land. 

According  to  the  testimony  of  John  Keys, 
the  deed  was  placed  in  the  bank  after  Sam- 
uelson had  made  a  payment  of  $315,  and 
Keys  told  the  cashier  of  the  bank,  in  the 
presence  of  Samuelson,  that  the  deed  was  to 
be  delivered  to  Samuelson  upon  the  payment 
by  him  of  $586  by  the  1st  day  of  the  year 
1920,  or  that  the  deal  would  be  off.  After 
the  2d  day  of  January,  1920,  Keys  sold  the 
land  to  Tom  Richardson  for  $585,  and  exe- 
cuted a  deed  to  him  to  the  land.  Keys  owed 
Richardson  $685  at  the  time  he  made  the 
contract  with  Samuelson  to  convey  him  the 
land,  and  he  gave  Richardson  a  check  for 
$585  on  the  bank  where  the  deed  was  de- 
posited for   Samuelson,   and  intended   that 
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RlcihardMn  Bhonid  receive  payment  of  the 
check  wben  Samuelson  paid  the  balance  of 
the  pTirchase  money  on  the  land. 

According  to  the  testimony  of  Richardson, 
be  did  not  have  anything  to  do  with  the 
trade  between  Samuelson  and  Keys,  and  did 
not  enter  Into  any  plan  or  scheme  with  them 
whereby  the  plaintiffs  might  be  defeated  In 
the  collection  of  their  debt  He  testified  that 
$900  was  a  little  too  much  to  pay  for  the 
land,  and  that  he  would  not  give  that  mnch 
money  for  It. 

The  Jnry  returned  a  verdict  for  the  plain- 
tiffs, Patter8<m  &  Co.,  against  the  garnishee. 
Lb  S.  Samnelson,  and  from  the  judgment  ren- 
dered, L.  S.  Samndson  has  duly  prosecuted 
an  appeal  to  this  court 

Shouse  ft  Rowland,  of  Harrison,  for  appel- 
lant 
BL-O.  Mitchell,  of  Harrison,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  No  exceptions  were  saved  to  the  giv- 
ing of  Instructions  by  the  trial  court  and 
no  reversal  of  the  Judgment  is  asked  here 
on  that  account  A  reversal  of  the  judgment 
is  first  asked  on  the  ground  that  the  evidence 
did  not  warrant  a  Judgment  against  Samuel- 
son, the  garnishee.  The  evidence  shows  that 
the  garnishment  was  Issued  on  the  23d  day  of 
December,  1919.  It  also  shows  that  Samuel- 
son was  Indebted  to  Keys  at  that  time  in  the 
sum  of  $585,  the  balance  of  the  purchase 
money  of  80  acres  of  land. 

[1]  It  Is  the  contention  of  coimsel  for 
Samuelson  that  be  bad  only  an  option  to 
purchase  the  land,  and  had  the  right  to  elect 
not  to  pay  the  balance  of  the  agreed  price, 
and  thereby  forfeit  bis  right  to  purchase  the 
land. 

Under  the  facts  disclosed  by  the  record 
the  Jury  might  have  found  that  Samuelson, 
Keys,  and  Richardson  entered  into  a  scheme 
to  defeat  Patterson  ft  Co.  In  the  collection  of 
their  debt  against  Keys  by  the  garnishment 
proceedings  against  Samuelson.  Samuelson 
had  bought  the  land  from  Keys  for  $900,  and 
had  already  paid  $315.  According  to  his  own 
testimony,  under  the  advice  of  the  banker 
he  only  refrained  from  paying  into  the  bank 
the  $585  until  after  the  garnishment  proceed- 
ings were  determined.  He  said  that  he  in- 
tended to  pay  the  $586  later  and  get  his  deed 
to  the  land.  This  is  exactly  what  he  did  do. 
On  the  2d  day  of  January,  1920,  Keys  took  the 
deed  out  of  the  bank,  and  then  sold  the  land 
to  Tom  Richardson  for  $5S5,  which  he  owed 
him,  and  which  was  the  exact  amount  that 
Samuelson  owed  as  a  balance  of  the  purchase 
money.  Indeed,  Keys  had  already  glv«i 
Rlchardscm  a  check  for  the  $586,  which  he 
expected  Samndson  to  deposit  in  the  bank 
for  the  balance  of  the  purchase  money  on 
the  land. 


Under  the  circumstances  the  Jury  was  Jus- 
tlfled  in  finding  that  the  Uking  of  the  deed 
back  by  Keys  and  bis  subsequent  convey- 
ance to  Richardson  and  the  conveyance  by 
Richardson  in  turn  to  Samuelson  for  $586, 
the  balance  due  on  the  purchase  mon^,  was 
a  scheme  to  defeat  Patterson  ft  Co.  In  the 
collection  of  their  debt  by  the  gamlshm«it 
proceedings.  Hence  it  cannot  be  said  that 
the  evidence  was'  not  legally  sufficient  to  sup- 
port a  verdict  in  Xavor  of  the  plalntlfls. 

[2]  Again  it  is  contended  that  the  Judg- 
ment must  be  reversed  because  the  court 
could  not  render  a  Judgment  against  the  gar- 
nishee until  judgment  had  been  rendered 
against  the  defendant  in  the  main  action. 
St.  L.,  I.  M.  ft  S.  R.  Co.  y.  McDermitt  91 
Ark.  112,  120  S.  W.  831.  and  Smith  v.  Bank 
of  Higden,  116  Ark.  216,  170  8.  W.  1006. 

The  record  does  not  bear  out  the  conten- 
tion of  counsel.  It  shows  that  Judgment 
was  rendered  in  favor  of  the  plaintiffs,  Pat- 
terson ft  Co.,  against  the  defendant,  J<dm 
Keys,  in  the  Justice  court  on  the  31st  of 
March,  1920,  and  that  no  appeal  was  taken 
to  the  circuit  court  The  only  aiweal  proee- 
cnted  to  the  circuit  court  was  that  of  the  gar- 
nishee from  the  Judgment  rendered  against 
him. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


MAXWELL  et  al.  v.  AWTREY.    (No.  38.) 

(Supreme  Court  of  Arkansas.    Dec.  12,  1921.) 

i.  Oewsr  «E3>7l(l)-.8tatirtery  remedies  for  al- 
latmoot  do  not  exoiii^o  equity  proosediags. 
The  statutory  remedies  for  the  allotment  of 
dower  do  not  exclude  court  of  equity  from  their 
jurisdiction  thereover. 

2.  Dower  «=»68— Mntaal  deeds  between  widow 
and  sole  heir  held  to  convey  to  heir  an  estate 
free  from  dower  subjeot  to  payment  of  dece. 
deaf  s  debts. 

Where  decedent's  widow  as  administratrix 
had  paid  some  of  the  debts  when  hie  mother  and 
sole  heir  instituted  suit  for  allotment  of  dower, 
but,  in  pursuance  of  an  sKreement  between 
tliem  that  the  widow  shonld  have  one  of  dece- 
dent's two  farms  as  her  dower  and  the  heir  the 
other,  each  executed  quitclaim  deed  to  the  oth- 
er as  to  the  farms,  the  farm  received  by  the 
widow  was  her  dower,  and  that  received  by  tlie 
heir  was  free  from  dower  and  was  subject  to 
payment  of  debts  remaining  against  decedent's 
estate. 

3.  Dower  4=955— No  adjudloatlon  neoeesary  to 
endow  widow. 

There  being  no  children,  and  real  estate 
owned  by  decedent  being  a  new  acquisition,  his 
widow,  under  the  statute,  was  endowed  of  one- 
half,  and  no  adjudication  of  the  court  waa  nee- 
essary  for  that  purpose. 
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Appeal  from  Montgomery  Cliancery  Court; 
J.  P.  Hendereon,  Chancellor. 

Stilt  by  Isaac  L.  Awtrey  against  Laura  C. 
Maxwell  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  dismiss  com- 
plaint. 

Isaac  L.  Awtrey  brought  this  suit  In  equity 
against  Laura  O.  Maxwell,  as  administratrix 
of  the  estate  of  Henry  Maxwell,  deceased,  to 
enjoin  her  from  selling  the  lands  of  said 
estate  under  orders  of  the  probate  court  of 
Polk  county.  Ark.,  to  pay  the  debts  probated 
against  said  estate. 

Henry  Maxwell  died  Intestate  in  Polk  coun- 
ty, Ark.,  in  May,  1918,  owning  certain  per- 
sonal property  in  that  county  and  certain 
real  estate  in  Montgomery  county.  Ark.  He 
left  surriving  him  Laura  O.  Maxwell,  his 
widow,  and  Mary  A.  Free,  his  mother,  as  sole 
heir  at  law.  Letters  of  administration  were 
duly  Issued  to  his  widow,  Laura  O.  Maxwell, 
by  the  probate  court  of  PoUc  county,  and  she 
is  still  acting  as  such  adnrinlBtratrix.  Claims 
to  the  amount  of  |800  were  duly  probated 


According  to  the  testimony  of  Laura  O. 
Maxwell  and  Minor  Pipkin,  after  consulta- 
tion they  reached  an  agreement  with  Isaac 
L.  Awtrey  to  settle  the  dower  suit  then 
pending  in  the  chancery  court  in  Montgomery 
county,  where  tha  lands  of  the  estate  of 
Henry  Maxwell,  deceased,  were  situated. 
There  were  two  farms  situated  in  Mont- 
gomery county  belonging  to  said  estate,  and 
it  was  agreed  between  the  parties  that  Mrs. 
Maxwell  should  have  one  of  them  as  her 
dower  and  Mrs.  Free  the  other  as  heir  at 
law.  To  carry  out  their  agreement  it  was 
agreed  that  Mrs.  Free  should  execute  a 
quitclaim  deed  to  Mrs.  Maxwell  to  the  land 
which  was  intended  to  be  her  dower,  and 
Mrs.  Maxwell '  should  execute  a  quitclaim 
deed  to  Mrs.  Free  to  the  remaining  land 
to  show  that  she  had  no  claim  of  dower 
therein.  It  was  agreed  that  the  dower  suit 
should  be  dismissed. 

Mrs.  Free  conveyed  to  Isaac  L.  Awtrey  a 
one-half  interest  in  the  land  conveyed  to 
her  by  Mrs.  Maxwell  for  his  fee  in  the 
dower  suit.  Subsequently  Mrs.  Maxwell  as- 
certained that  the  personal  property  belong- 


and  allowed  against  said  eatata    There  were  ing  to  her  deceased  husband's  estate  was 


no  children,  and  Mary  A.  Free,  the  mother, 
became  the  sole  heir  at  law  of  Henry  Max- 
well, deceased.  She  Instituted  suit  in  the 
chancery  court  of  Montgomery  county  against 
Laura  O.  Maxwell  to  have  dower  allotted 
to  her  as  widow,  and  Laura  O.  Maxwell  was 
duly  served  with  process  in  the  case. 

Laura  O.  Maxwell,  the  widow,  lived  in 
Polk  county,  Ark.,  and  Minor  Pipkin,  her 
attorney  in  the  dower  suit,  lived  at  Mena, 
in  said  county.  Isaac  L.  Awtrey  was  the 
attorney  of  Mary  A.  Free.  While  In  Mena, 
Awtrey  consulted  with  Pipkin  with  regard 
to  a  settlement  of  the  dower  suit  Pipkin 
consulted  with  the  widow,  and  a  division  of 
the  property  of  the  estate  of  Henry  Maxwell, 
deceased,  was  agreed  upon. 

According  to  the  testimony  of  Isaac  L. 
Awtrey,  while  in  Mena  he  consulted  with 
Minor  Pipkin  with  regard  to  the  settlement 
of  the  dower  suit.  After  consultation  with 
Mrs.  Free,  Awtrey  told  Pipkin  that  Mrs. 
Free  would  accept  as  her  part  or  interest  in 
the  estate  of  Henry  Maxwell,  deceased,  a 
certain  farm  in  Montgomery  county,  Aik. 
Pipkin  after  consultation  with  Mrs.  Maxwell 
agreed  to  this  proposition.  It  was  agreed 
that  Mrs.  Slaxwell  should  execute  a  quit- 
claim deed  to  Mrs.  Free  to  one  of  the  farms 
belonging  to  the  estate  of  Hairy  Maxwell, 
deceased,  and  Mrs.  Free  should  execute  a 
similar  deed  to  Mrs.  Maxwell  to  the  other 
belonging  to  said  estate.  Mr.  Pipkin  got  a 
description  of  the  land  belonging  to  the 
Henry  Maxwell  estate  from  Mrs.  Maxwell, 
and,  being  called  away  from  his  otflce  on 
business,  asked  Awtrey  to  write  the  deed. 
Awtrey  wrote  the  deeds,  and  they  were  duly 
acknowledged  by  the  parties  and  delivered. 
236S.W.-25 


insufficient  to  pay  the  debts  probated  against 
it  Thereupon  Mrs,  Maxwell  as  administra- 
trix filed  her  petition  in  the  probate  court 
asking  for  the  sale  of  the  real  estate  belong- 
ing to  her  deceased  husband's  estate  for  the 
payment  of  the  debts  inrobated  against  his 
estate,  and  under  the  orders  of  the  probate 
court  she  proceeded  to  sell  the  land  which 
she  bad  deeded  to  Mrs.  Free  as  sole  heir  at 
law  of  her  deceased  husband.  Isaac  L.  Aw- 
trey, the  grantee  of  Mrs.  Free  to  an  undivided 
one  half  interest  In  said  lands,  resisted  the 
sale  on  the  ground  that  the  deed  from  Mrs. 
Maxwell  to  Mrs.  Free  conveyed  the  dower 
Interest  of  the  former  to  the  latter,  and  that 
the  lands  were  not  therefore  subject  to  the 
payment  of  the  debts  of  said  estate.  Hence 
this  lawsuit 

The  chancellor  found  the  Issues  In  favor 
of  the  plaintiff  Awtrey,  and  a  decree  was 
entered  accordingly.  Mrs.  Maxwell,  the  de- 
fendant has  duly  prosecuted  an  appeal  to 
this  court 

Minor  Pipkin,  of  Mena,  for  appellants. 
Isaac  L.  Awtrey,  of  Womble,  for  appellee. 

HART,  3.  (after  stating  the  facts  as  above). 
[1]  The  decision  of  the  chancellor  was  wrong. 
It  was  the  duty  of  Mrs.  EYee,  as  sole  heir 
at  law  of  her  deceased  son,  to  allot  dower  to 
his  widow  in  the  lands  belonging  to  his 
estate.  She  proceeded  to  do  this  by  bringing 
a  suit  for  that  purpose  in  the  chancery  court 
of  Montgomery  county  where  the  lands  were 
situated,  and  making  the  widow  a  defendant 
thweto.  The  suit  was  an  appr(^iate  one. 
The  original  equity  Jurisdiction  over  the  sub- 
ject of  dower  has  never  been  doubted,  and  It 
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has  been  uniformly  held  in  this  state  that  the 
statutory  remedies  for  the  allotment  of 
dower  do  not  exclude  courts  of  equity  from 
their  jurisdiction  In  the  premises.  Johnson 
V.  Johnson,  84  Ark.  807,  105  S.  W.  869,  and 
cases  cited. 

[2]  The  heir  at  law  and  the  widow  had  the 
right  to  settle  their  respective  interests  In 
the  estate  of  Henry  Maxwell,  deceased,  and 
to  carry  out  their  agreement  by  the  execu- 
tion of  deeds  to  the  lands  which  each  of 
them  was  to  receive.  The  Issue  Involved  In 
the  case  i)endlng  In  the  chancery  court  of 
Montgomery  county  was  the  allotment  of 
dower  to  the  widow  by  the  heir.  Two  farms 
belonging  to  the  decedent's  estate  were  situ- 
ated In  Montgomery  county.  It  was  agreed ; 
between  the  parties  that  Mrs.  MaxweU,  the 
widow,  should  receive  one  of  these  farms  as 
dower,  and  that  Mrs.  EVee,  the  mother  and 
sole  heir  at  law,  should  receive  the  other  as 
her  distributive  share  of  the  estate.  The 
farm  deeded  by  Mrs.  Free  to  Mrs.  Maxwell 
became  her  dower,  and  Mrs.  Maxwell  exe- 
cuted a  deed  to  Mrs.  Free  to  the  other  farm, 
not  for  the  purpose  of  conveying  to  Mrs. 
Free  her  dower  Interest  in  the  land,  but  for 
the  purpose  of  showing  that  she  had  been 
allotted  dower  tn  the  land  which  had  been 
deeded  to  her,  and  made  no  claim  to  dower 
in  the  land  which  she  conveyed  by  quitclaim 
deed  to  Mrs.  Free. 

[3]  There  were  no  children,  and  the  real 
estate  owned  by  Henry  Maxwell  at  the  time 
of  his  death  was  a  new  acquisition.  Under 
the  statute  Mrs.  Maxwell  as  his  widow  be- 
came endowed  of  one-half  of  the  lands  as 
dower,  and  no  adjudication  of  a  court  was 
necessary  for  that  purpose.  Kendall  v.  Cren- 
shaw, 116  Ark.  427,  173  8.  W.  393. 

The  suit  In  the  chancery  court  by  Mrs. 
Free  against.  Mrs.  Maxwell  to  assign  dower 
was  for  the  purpose  of  setting  apart  to  Mrs. 
Maxwell  the  portion  of  the  lands  which  the 
statute  gave  her  as  dower,  and  the  parties 
accomplished  this  purpose  by  the  execution 
of  the  quitclaim  deeds  to  each  other.  The 
deed  from  Mrs.  Free  to  Mrs.  Maxwell  was 
to  show  what  lands  had  been  allotted  to  the 
latter  as  dower  by  the  former  as  heir.  The 
quitclaim  deed  from  Mrs.  Maxwell  to  Mrs. 
Free  was  for  the  purpose  of  showing  that 
dower  had  been  allotted  to  Mrs.  Maxwell  and 
that  she  made  no  claim  to  dower  In  the 
lands  which  she  deeded  to  Mrs.  Free.  Of 
course,  this  might  hare  been  accomplished 
by  other  means,  but  the  one  adopted  by  the 
parties  was  an  appropriate  one  for  that 
purpose. 

It  follows  that  the  chancery  court  erred  in 
enjoining  the  administratrix  from  selling 
the  lands  in  question  to  pay  the  debts  of  her 
decedent's  estate,  and  for  that  error  the 
decree  will  be  reversed,  and  tbe  cause  re- 
manded, with  directions  to  dismiss  the  com- 
plaint of  the  plaintiff  for  want  of  equity. 


CASTEEL  V.  STATE.     (No.  35.) 
(Supreme  Court  of  Arkansas.    Dec.  12,  1921.) 

1.  Criminal  law  «=s»SI  I  (I)  — Evidence  held 
sufficient   to  corroborate  accomplice. 

Evidence  on  a  trial  for  manufacturing  liq- 
uors, etc.,  held  suffident  to  justify  the  court  in 
Bubmittiiig  the  issue  to  the  jury  and  to  war- 
rant the  jury  in  finding  that  the  testimony  of 
an  accomplice  was  corroborated  sufficiently  by 
the  testimony  of  other  witnesses,  under  Craw- 
ford &  Moses'  Dig.  {  8181. 

2.  Criminal  law  «=>369(e),  371(10)— Evidence 
of  conviction  for  transporting  llqnors  held 
admissible  to  show  Intent  and  okaracter  of 
defendant's  business. 

On  a  trial  for  mannfacturing,  and  being 
interested  in  the  manufacture  of,  alcoholic 
liquors,  etc.,  evidence  of  defendant's  arrest 
and  conviction  for  transporting  intoxicating 
liquors  subsequent  to  the  return  of  the  in- 
dictment was  admissible  to  show  the  charac- 
ter of  the  business  in  which  he  was  engaged 
at  the  time  of  the  alleged  offense  for  which  he 
was  being  tried,  and  to  show  that  his  intention 
was  to  engage  in  the  business  of  illegally  man- 
ufacturing intoxicating  liquors. 

3.  Intoxicating  liquors  «=>23S(2)— Defendajit's 
possession  of  liquor  subsequent  to  offense 
charged  held  admissible. 

On  a  trial  for  manufacturing  and  being  in- 
terested in  the  manufacture  of  intoxicating 
liquors,  evidence  that  after  the  time  of  the 
alleged  offense  he  was  in  possession  of  "white 
mule"  concealed  near  his  house,  shown  _  by 
other  evidence  to  be  whisky,  was  admissible 
in  connection  with  evidence  that  after  the 
arrest  he  stated  that  he  had  torn  up  his  still, 
as  it  tended  to  show  that  he  was  in  possession 
of  a  stiU  and  was  manufacturing. liquor. 

Appeal  from  Circuit  Court,  Cross  County ; 
R.  E.  L.  Johnson,  Judge. 

Luther  Casteel  was  convicted  of  manu- 
facturing and  being  interested  hn  tbe  mjinu- 
facture  of  liquors,  and  he  appeals.    Affirmed. 

Killough,  Lines  &  KlUough,  Of  Wynne,  for 
appellant. 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  (Jodwin 
and  W.  T.  Hammock,  Asst.  Attys.  Gen.,  for 
the  State. 

WOOD,  J.  This  appeal  is  from  a  judgment 
of  conviction  on  an  Indictmeut  charging  that 
the  appellant,  "on  the  15th  day  of  October, 
1920,  did  unlawfully  and  feloniously  manu- 
factare,  and  was  unlawfully  and  feloniously 
Interested  In  tbe  manufacture,  of  alcoholic, 
vinous,  malt,  spirituous  and  fermented  liq- 
uors and  a  compound  or  preparation  thereof 
commonly  called  tonics,  bitters,  or  medicated 
liquors,"  etc 

Turmls  Butts  testlfled  for  the  state  snb- 
stantiaUy  as  follows:  He  lived  vrith  Cas- 
teel for  two  years.    He  saw  Casteel  maUns 
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whisky  on  fb«  place  be  was  liTlng  on,  and 
assieted  him.  He  had  a  stlU,  and  the  boiler 
was  about  SO  gallons,  made  of  copper  or 
brass,  with  coils  Into  a  barrel  and  out  of 
the  bottom.  Witness  saw  the  liquor  after  It 
waa  made.  It  was  white,  and  tasted  like 
liquor.  Appellant  came  out  and  took  the 
liquor  away  after  it  was  made.  Witness  saw 
liquor  made  out  there  last  about  January  or 
February  of  this  year  (1921).  It  started  In 
September  or  October,  1920.  Arthur  Clark 
bad  another  still  out  there,  but  witness  was 
not  helping  him.  Clark  is  Casteel's  stepson, 
and  the  other  still  was  jnst  a  little  way  from 
the  one  that  belonged  to  CasteeL 

llpperson  testified  that  he  lived  on  Casteel's 
place.    Casteel  was  Joking  witness,  and  said: 

"Eppersoa,  yon  are  cnuy  abont  gtAng  to 
chnrch  and  «nch  things.  It  would  be  more  fnn 
to  hare  a  dancing  hall  and  still  here." 

Casteel  didn't  say  anything  about  making 
liquor  out  ther&  Witness  never  saw  him 
with  any  liquor  out  there,  but  saw  a  little 
win&  Casteel  built  a  little  bouse  between 
his  house  and  witness',  and  said  It  would  be 
a  good  place  for  a  saloon  or  dance  hall.  Wit- 
ness didn't  tell  the  grand  jury  that  Casteel 
made  liquor,  and  that  he  threatened  anybody 
that  turned  bim  up.  The  grand  jury  asked 
witness  about  that  wine,  and  witness  said, 
"It  was  not  liquor;  it  was  red  stuff,"  and 
they  asked  if  he  sold  any  of  it,  and  wit- 
ness said,  "He  did  not"  Casteel  was  Joking 
when  he  spoke  of  the  crap  games  and  the 
dance  hall. 

Howard  Hamilton  testified  that  he  was 
mayor  of  the  city  of  Wynne  some  time  ago 
and  is  deputy  sheriff  now.  Some  time  ago  he 
saw  a  car  of  Casteel's  with  liquor  in  the  car, 
and  him  standing  by  it.  He  was  not  in  the 
car,  and  there  were  about  four  quarts  of  liq- 
uor, and  he  had  none  in  bis  possession  at 
that  time.  Witness  found  some  at  his  home 
about  three-quarters  of  a  mile  west  of  Wynne 
— about  one  gallon  in  a  glass  Jar.  It  was 
"white  mule";  It  was  white  in  color.  It 
was  hidden  about  30  feet  from  his  house,  in 
some  weeds.  The  time  witness  spoke  of  was 
since  the  10th  day  of  February,  1921.  There 
was  no  fence  up  around  where  witness  foimd 
the  liquor.  Witness  drove  the  car  in.  This 
liquor  was  out  in  the  weeds  back  of  his  house. 
Casteel  was  not  there.  It  was  nighttime. 
Witness  didn't  know  who  made  the  liquor 
or  where  it  came  from,  and  didn't  know  any- 
thing abont  Casteel  making  any  liquor.  Mrs. 
Casteel  and  her  mother  were  at  the  place 
where  witness  found  the  liquor.  Witness 
didn't  know  whether  Casteel  and  ftis  wife 
were  living  there  or  not ;  had  not  been  seeing 
him  there. 

Witness  Stafford  testified  that  be  was 
deputy  sheriff;  that  Casteel  lived  about  one 
mile  west  of  town  In  May  of  this  year,  192L 
Witness  made  a  search  of  his  premises  in 


May  with  Hamilton ;  found  a  gallon  of  'Nvblt» 
mole"  at  the  edge  of  the  lot  in  some  weeds. 
At  that  time  witness  saw  Casted  with  some 
liquor  out  on  the  bill,  and  arrested  bim. 
Witness  never  saw  a  still  in  the  possession 
of  Oasteel.  He  had  one  that  he  had  torn  up, 
which  he  showed  to  witness  on  Tuesday  or 
Wednesday  after  he  was  arrested  on  Satur- 
day night  Witness  had  a  conversation  with 
Casteel  after  his  arrest  as  follows: 

"Told  him  I  looked  at  his  mother's  for  a 
still,  and  didn't  find  any  ttill  or  liqnor, '  and 
he  said  that  I  wouldn't  find  any  still;  that  h« 
had  done  torn  it  up." 

He  (Casteel)  made  a  reply  before  any  prom- 
ise of  clemeney.  He  was  out  on  bond  at  the 
time  he  made  the  statement  about  having 
torn  the  still  up,'  and  the  statement  was  vol- 
imtary.  The  conversation  detailed  was  some 
time  in  May  of  this  year  1921.  Casteel  lives 
about  three  miles  from  his  mother.  Witness 
didn't  know  who  the  stuff  belonged  to,  and 
Casteel  didn't  tell  witness  that  the  still  was 
his,  or  that  he  had  anything  to  do  with  it 
Witness  didn't  know  whether  it  belonged  to 
Casteel's  mother  or  brother.  There  was 
never  any  charge  brought  against  Casteel 
about  that  still.  The  liquor  mentioned  was 
found  where  Luther  Casteel  was  living.  Lu- 
ther Casteel  told  witness  it  bdonged  to  his 
mother. 

Charlie  Smith  testified  on  behalf  of  the 
defendant  that  In  going 'to  Wittsburg  last  fall 
he  went  by  a  towpath,  which  is  about  a  half 
mile  from  the  public  road.  He  found  a  little 
still  Qver  there  by  the  smoke  it  made.  It  was 
25  or  30  yards  from  the  path.  Witness  found 
Jim  Garrett  and  Turmls  Butts  there.  "They 
were  messing  around  with  that  stUl."  Wit- 
ness came  and  told  Oasteel  about  it  the  same 
day.  The  still  was  on  Casteel's  place.  "I 
went  with  him  and  showed  him  where  the 
still  was.  That  still  did  not  go  on  and  con- 
tinue to  do  business  but  was  gone  right  now." 
Witness  did  not  know  where  it  went  Wit- 
ness had  never  drunk  any  of  tbat  "white 
mule"  out  there,  and  bad  never  bought  any 
liquor  from   Casteel.    Garrett  disappeared. 

It  is  unnecessary  to  set  forth  in  detail  any 
other  testimony  of  the  witnesses  for  the  ap- 
pellant It  tends  to  show  that  Jim  Garrett 
and  Turmis  Butts  were  seen  at  the  still  on  ap- 
pellant's place,  and  that  Garrett  tried  to 
make  arrangements  with  others  to  move  a 
still  on  their  land  in  May  or  June  of  last 
year ;  that  appellant  was  not  seen  by  any  of 
the  witnesses  at  the  stiU. 

The  testimony  of  the  appellant  himself 
tends  to  show  that  when  he  was  informed  by 
Epperson  that  there  was  a  still  on  his  landH 
he  w«it  with  Smith,  who  showed  him  where 
the  still  was,  and  found  Garrett  and  Butts 
there,  and  told  them  to  get  the  still  off.  He 
was  out  there  two  or  three  days  later,  and  it 
was  gonei    He  never  had  anything  to  do  with 
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manufacturing  Ilgnor,  and  didn't  know  how 
long  the  still  had  been  out  there.  The  still 
was  on  his  wife's  farm.  Appellant  had  noth- 
ing to  do  with  the  manufacture  of  the  liquor 
that  Howard  Hamilton  found  in  his  car; 
that  was  three  or  four  months  after  the  in- 
dictment was  found.  Appellant  did  not  know 
who  manufactured  that  liquor.  "The  still 
Mr.  Stafford  spoke  of  my  tearing  up  and 
throwing  away  was  no  stiU,  but  some  old 
cheap  copper.  It  was  not  mine.  I  had  no 
connection  with  anything  that  was  up  there 
at  my  half-brother-in-law's." 

The  court  instructed  the  jury  that  the  wit- 
ness Turmis  Butts  was  an  accomplice,  and 
that  appellant  could  not  be  convicted  upon 
his  testimony  unless  the  same  was  corrobora- 
ted by  other  testimony  tending  to  connect 
api)ellant  with  the  commission  of  the  crime 
charged  against  him,  and  that  the  corrobora- 
tion was  not  sufficient  if  it  merely  showed 
that  the  offense  was  committed  and  the  cir- 
cumstances thereof,  and  that  unless  the  Jury 
were  convinced  beyond  a  reasonable  doubt 
that  the  testimony  of  Butts  was  so  corrobo- 
rated they  should  find  the  appellaht  not 
guilty.  In  the  above  instruction  the  court 
correctly  declared  the  law  applicable  to  the 
testimony  of  an  accomplice.  Section  3181, 
C.  &  M.  Digest;  Eh.mest  v.  State,  120  Ark. 
148,  179  S.  W.  174;  Brewer  v.  States  137  Ark. 
243,  208  S.  W.  290. 

[1]  Counsel  for  appellant  do  not  question 
the  law  as  thus  announced,  but  contend  that 
under  the  law  thus  declared  by  the  court 
there  was  no  testimony  to  corroborate  the  ac- 
complice, and  that  therefore  the  testimony 
was  not  sufficient  to  sustain  the  verdict  We 
do  not  concur  with  learned  counsel  in  this 
view. 

The  testimony  speaks  for  itself,  and  it  is 
unnecessary  to  discuss  It  in  detail.  It  suf- 
fices to  say  that  it  was  sufficient  to  Justify 
the  court  in  submitting  the  issue  to  the  Jury, 
and  to  warrant  the  Jury  in  finding  that  the 
testimony  of  the  accomplice  was  corroborated 
by  other  witnesses.  In  other  words,  the  tes- 
timony of  the  other  witnesses,  independently 
and  without  the  aid  of  the  testimony  of  the 
accomplice,  tended  to  connect  the  appellant 
with  the  commission  of  the  crime,  and  was 
therefore  sufficient  corroboration  of  the  tes- 
'timony  of  the  accomplice,  and  tended  to  prove 
that  the  appellant  was  guilty  of  the  crime 
charged.  See  Brewer  v.  State,  supra;  Ken- 
nedy V.  State,  115  Ark.  480,  171  S.  W.  878. 

[2]  The  appellant  next  contoids  that  the 
court  erred  in  permitting  the  state  to  prove 
by  the  witnesses  Stafford  and  HamUton  that 


whisky  was  foimd  in  the  possession  of  die 
appellant,  and  that  be  was  arrested  and  con- 
victed of  the  offense  of  transporting  intoxi- 
cating liquors  after  the  indictment  herein 
was  returned  on  the  10th  day  of  February, 
1921.  In  passing  upon  the  niotion  of  the 
appellant  to  exclude  anch  testimony,  tbe 
trial  court  said: 

"The  court  holds  that  this  evidence  goes  to 
the  Jury  for  what  it  is  worth  and  as  a  dr- 
cumstance  only  to  show  what  buslnes  he  [ap- 
pellant] might  probably  have  been  engaged  in 
at  the  time  of  the  filing  of  the  indictment  in 
this  case  and  at  the  time  alleged  in  the  in- 
dictment in  which  he  manufactured  liquor  ille- 
gally; and  the  jury  is  also  told  that  they 
cannot  consider  this  evidence  in  arriving  at  a 
conclusion  of  his  guilt  or  innocence,  but  only 
as  a  circumstance  to  show  what  business  he 
might  have  been  engaged  is  at  the  time  the 
indictment  alleges  he  was  engaged  in.  Of  the 
force  and  weight  of  the  evidence  the  Jory  is  the 
sole  and  exclusive  Judge." 

[3]  It  thus  appears  that  the  court,  io  ef- 
fect, told  the  Jury  that  they  could  only  con- 
sider the  testimony  of  the  above  witnesses,  to 
which  objection  was  made,  as  tending  to 
prove  the  character  of  business  in  which  the 
appellant  was  engaged  at  the  time  of  the  com- 
mission of  the  alleged  offense  for  which  ap- 
pellant was  being  tried,  and  as  tending  to 
show  that  the  intention  of  the  appellant  was 
to  engage  In  the  business  of  illegally  manu- 
facturing intoxicating  liquors.  The  testi- 
mony was  competent  for  such  purpose,  and 
comes  within  the  doctrine  on  that  subject 
annoimced  by  this  court  in  Ijarkin  v.  State, 
131  Ark.  445-449,  199  S.  W.  382,  and  Lowery 
V.  State,  135  Ark.  163,  203  S.  W.  838,  and 
cases  there  cited.  This  testimony  tended  to 
prove  that  after  the  time  of  the  commission 
of  the  alleged  offense  the  appellant  had  in 
his  possession  a  gallon  of  white  liquor, 
"white  mule";  that  this  liquor  was  conceal- 
ed In  the  weeds  30  feet  back  of  appellant's 
house.  This  fact,  coupled  with  the  testi- 
mony that  after  the  appellant  was  arrest- 
ed he  stated  that  he  had  torn  up  the  still, 
tended  to  show  that  appellant  was  in  posses- 
sion of  a  still,  and  that  he  was  manufactur- 
ing a  liquor  called  "white  mule."  There  was 
testimony  tending  to  prove  that  the  "white 
mule"  manufactured  by  the  appellant  was 
whisky.  This  testimony  tended  to  prove  the 
crime  with  which  the  appellant  was  charged, 
and  under  the  above  authorities  was  there- 
fore competent.  See,  also,  8  R.  O.  L.  pp.  »)6, 
206,  fi  199-201.  We  find  no  error  in  the 
rulings  of  the  trial  court. 

The  Judgment  is  therefore  affirmed, 
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TALLMAN  V.  STATE.     (No.  43.) 

(Supreme  Court  «f  ArkaaaaB.    D«c.  12,  1021.) 

Animals  C=>45— Malloloas  killing  not  preaumed 
from  uniatvful  killing  with  deadly  weapon. 
In  prosecutioii  under  Crawford  &  Mosea' 
Dig.  I  2511,  on  a  charge  of  malicious  mischief 
for  kiUing  a  dog,  the  state  must  prove  by  posi- 
tive or  circumstantial  evidence  that  defend- 
ant killed  the  animal  either  willfully,  malicious- 
ly, or  wantonly,  and  these  essentials  of  the 
crime  cannot  be  presumed  from  the  fact  that 
the  killing  was  unlawful  and  done  with  a  dead- 
ly weapon. 

McCaUoagh,  0.  J.,  diuendng. 

Appeal  tram  diCDlt  Ooart»  Arkanaas  Coun- 
ty ;  Geo.  W.  Clark,  Judge. 

B.  Tallman  was  coavicted  of  malicious 
mischief,  and  be  appeals.  Beveraed  and  re- 
manded for  new  trial. 

Geo.  O.  Lewis,  of  Stuttgart,  for  appellant 
J.  8.  Utley,  Atty.  Gen.,  Blbert  Godwin  and 

W.  T.  Hammodc,  Asst.  Attys.  Gen.,  for  the 

State. 

HVMPHKBYS,  J.  This  Is  an  appeal  from 
a  Judgment  for  malicious  mischief  and  an 
assessment  of  damages  Inddent  thereto,  ren- 
dered In  the  Arkansas  circuit  court  against 
appellant  The  charge  of  malicious  mischief 
for  the  killing  of  a  dog  belonging  to  Roger 
Crowe  on  June  18,  1921,  wns  preferred 
against  appellant  before  a  Justice  of  the 
peace  in  said  county.  Appellant  was  convict- 
ed In  the  magistrate's  court,  and  prosecuted 
an  appeal  therefrom  to  the  circuit  court, 
and  upon  trial  de  noTO  was  again  convicted 
and  fined. 

Ai^iellant  was  prosecuted  under  sectltui 
2511  of  Crawford  &  Moses'  Digest,  which  pro- 
vides, in  addition  to  a  penalty  of  fine  or  im- 
prisonment or  both,  an  assessment  of  dam- 
ages In  favor  of  the  owner  of  the  animal 
killed  for  threefold  the  amount  assessed  by 
the  Jury.  The  Jury  assessed  the  minimum 
fine  of  $20  against  appellant  and  ascertained 
the  value  of  the  dog  to  be  $200,  and  upon 
this  Terdict  the  court  rendered  Judgment 
against  appellant  in  favor  of  Boger  Crowe, 
the  owner  of  the  dog,  for  $600. 

The  testimony  adduced  In  behalf  of  the 
state  tended  to  show  that  ai>peUant  killed 
the  dog  wlllfnlly,  maliciously,  or  wantonly, 
and  that  adduced  in  behalf  of  the  appellant 
tended  to  show  that  be  killed  the  dog  under 
necessity,  in  order  to  prevent  Injury  to  bis 
jterson  from  an  attack  made  by  the  dog  «pon 
him.  Appellant  killed  the  dog  with  a  shot- 
gun. 

Over  the  objection  and  exception  of  ap- 
I)ellant,  the  court  submitted  the  cnuse  to  the 
Jury  upon  the  theory  that  If  the  dog  was  un- 
lawfully killed  with  a  deadly  weapon  by  ap- 


TAIiLMAK  V.  STATE 
(Mi  aw.) 

pellant  the  law  would  presume  it  was  done 
wHIfulIy,  maliciously,  or  wantonly.  The 
statute  under  which  appellant  was  convicted 
reads  as  follows: 


"If  any  person  shall  willfully,  maliciously  or 
wantonly,  by  any  means  whatsoever,  kill,  maim 
or  wound  any  animal  of  another,  with  or  with- 
out malice  toward  the  owner  of  the  animal, 
which  it  is  made  larceny  to  steal,  he  shall  on 
conviction  be  punished  by  a  fine  of  not  less 
than  twenty  nor  more  than  one  hundred  dollars, 
or  by  imprisonment  in  the  county  jaU  for  a 
period  not  less  than  ten  n^  more  than  sixty 
days,. or  by  both  such  fine  and  imprisonment, 
and  shall,  moreover,  be  liable,  to  damages  to 
the  owner  of  the  animal  so  killed,  maimed  or 
wounded,  as  in  the  preceding  section  provided; 
provided,  nothing  in  this  section  shall  be  so  con- 
strued as  to  extend  to  any  person  who  shall  kill, 
maim,  or  wound  any  animal  trespassing  in  the 
fields  or  grounds  of  such  person  which  are  in- 
closed in  a  lawful  fence,  as  defined  in  section 
300  and  sections  4646-4648." 

In  order  to  convict  appellant  under  the 
statute  it  was  necessary  for  the  state  to 
prove,  by  positive  or  circumstantial  evidence, 
that  appellant  killed  the  dog  either  willfully, 
maliciously,  or  wantonly.  The  gist  of  the 
statutory  offense  of  malicious  mischief  Is 
the  killing  of  an  animal  willfully,  malicious- 
ly, or  wantonly.  These  essentials  of  the 
crime  cannot  be  presumed  from  the  fact  that 
the  killing  of  the  animal  was  unlawful  and 
done  with  a  deadly  weapon.  A  negligent  or 
careless  killing  of  an  animal  would  be  un- 
lawful, and,  though  done  with  a  deadly  weap- 
on, no  inference  or  presumption  in  law  could 
be  Indulged  that  the  careless  or  negligent 
killing  was  willful,  malicious,  or  wanton. 
The  court's  Interpretation  of  section  2511  of 
Cravrford  &  Moses'  Digest  was  erroneous,  as 
evinced  by  giving  the  following  instructloo: 

"The  defendant  in  this  case  admits  the  kill- 
ing of  the  dog,  the  property  of  Roger  Crowe, 
and  admits  the  killing  occurred  at  the  place  and 
time  in  the  affidavit;  and  further  admits  that 
he  killed  the  dog  of  Roger  Crowe  with  a  shot- 
gun, a  dangerous  and  deadly  weapon.  You  are 
instructed  that  where  these  facts  are  admitted, 
if  you  find  that  the  killing  was  unlawful,  and 
done  with  a  deadly  dangerous  weapon,  the  law 
presumes  it  was  done  maliciously,  and  the  state 
is  not  required  to  prove  that  the  killing  of 
the  dog  by  the  defendant  was  wanton  or  mali- 
ciously done." 

The  statute,  in  defining  the  crime  of  ma- 
licious mischief  by  killing  an  animal,  does 
not  attempt  to  impose  penalties  upon  one  for 
unlawfully  killing  an  animal  of  another  with 
a  deadly  or  dangerous  weapon.  It  penal- 
izes one  for  maliciously,  willfully,  or  wanton- 
ly killing  an  animal  belonging  to  another. 

Our  attention  has  been  called  to  the  case 
of  Bennefleld  v.  State,  62  Ark.  366,  35  S.  W. 
790,  In  snpi>ort  of  the  contention  that  the 
statute  means  that  if  an  animal  is  unlaw- 
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fully  killed  by  one  with  a  deadly  weapon  it 
will  be  presumed  be  killed  it  willfully.  Will- 
ful and  unlawful  are  not  synonymous  terms 
in  tbe  law.  Acts  may  be  and  are  frequently 
made  unlawful  whether  intended  or  not. 
Tbe  mere  commission  of  an  act  may  be  un- 
lawful if  prohibited  by  statute,  whether  done 
intentionally  or  not  The  learned  Judge,  in 
writing  the  opinion  referred  to,  inadvertently 
followed  the  construction  placed  upon  an  Il- 
linois statute  defining  malicious  mischief, 
which  was  differ^t  from  our  statute.  Tbe 
Illinois  statute  mVde  the  unlawful  killing  of 
an  animal  a  crime.  Snap  v.  People,  19  til.  80, 
68  Am.  Dea  S82.  Our  statute  penalizes  the 
willful,  malldouB,  or  wanton  killing  of  an 
animal.  Tbe  Bennefleld  Case  is  therefore 
overruled  in  so  far  as  It  misinterprets  tbe 
statute  before  us  for  review. 

Other  errors  are  assigned  and  insisted 
np<m  by  appellant  for  reversal,  but,  as  tbe 
judgment  must  be  reversed  for  the  error  in- 
dicated, we  deem  It  unnecessary  to  consider 
them. 

Tbe  judgment  is  reversed,  and  tbe  cause 
remanded  for  a  new  trial. 

McOUIjLOCH,  C.  J,  dissents. 


CENTRAL  COAL  &  COKE  CO.  v.  ORWIQ. 
(No.  21.) 

(Supreme  Ciourt  of  Arkansas.     Dec.  S,  1921. 
Rehearing  Denied  Dec  26,  1921.) 

1.  Removal  of  oauMt  «s> 1 2— Foreign  corpo- 
ration, not  residing  la  district  In  state,  can- 
not have  cause  removed. 

Since  Const,  art.  12,  {  11,  and  Crawford  & 
Moses'  Dig.  Sf  1826,  1827,  1828,  as  to  foreign 
corporations,  do  qot  make  foreign  corporations 
residents  or  inhabitants  of  the  state  when  they 
are  authorized  to  do  business  therein,  in  action 
by  injured  miner  against  .his  employer,  a  for- 
eign corporation,  operating  a  mine  in  the  state, 
where  plaintiff  was  not  a  resident  of  the  fed- 
oral  district  where  tbe  action  was  brought,  de- 
fendant not  being  an  inhabitant  or  resident  of 
that  district,  could  not  remove  the  cause  of 
action  to  the  federal  court  under  Judicial  Code, 
f  51  (U.  S.  Comp.  St.  S  1033). 

2.  Master  and  servant  «=»286(20),  288(2),  289 
(15)— Negligence  In  maintaining  electric  wire, 
contributory  negligence,  and  assumed  risk 
held  for  the  Jury. 

In  an  action  by  coal  miner  for  injuries  by 
contact  with  an  unprotected  electric  wire,  the 
issues  of  negligence,  contributory  negligence, 
and  assumed  risk  held  for  tbe  jury. 

3.  Trial  (3=3260(1)— Instructions  covered  held 
properly  refused. 

Where  such  of  defendant's  prayers  for  in- 
structions as  were  correct  were  covered  by  the 
instructions  given,  it  was  not  error  to  refuse 
defendant's  prayers. 


4.  Trial    «=>I33(6)— Referenoa    to    insaranee 
held  error,  but  not  prejudicial  after  cure  by 
Instruction. 
In   personal   Injury   aistion,    reference   by 

plaintifTs  attorney,  during  the  opening  argu- 
ment, to  a  person  as  "an  insurance  agent  sit- 
ting beside"  defendant's  attorney,  was  highly 
improper,  but  not  reveraibly  prejudicial,  where 
the  court  stated  to  tbe  Jury,  at  defendant's  re- 
quest, that  there  was  no  evidence  that  the  per- 
son was  an  insurance  agent,  and  that  the  jury 
should  disregard  tbe  statement. 

Appeal  from  Circuit  Court,  Tell  County; 
A.  B.  Priddy,  Judge. 

Action  by  U  W.  Orwlg  against  tbe  (Central 
Coal  &  Coke  Company.  From  judgnient  for 
plaintiff,  defmdant  appeals.    Affirmed. 

Jas.  B.  McDonough,  of  Ft.  Smith,  for  ap- 
pellant 

Wilson  &  C3iambers,  ot  Danville,  and  John 
W.  Goolsby,  of  Hartford,  for  appellee. 

WOOD,  J.  This  13  an  actloD  by  tbe  appellee 
against  the  appellant  to  recover  damages  for 
alleged  personal  injuries.  Tbe  app^ee  al- 
leged in  substance  that  the  appellant  Is  a 
corporation  doing  business  in  Arkansas  and 
operating  a  coal  mine  at  Hartford ;  that  ap- 
pellee, on  the  2l8t  of  July,  1920,  while  work- 
ing In  the  mine,  was  injured  by  coming  in 
contact  wttb  a  wire  charged  with  electricity, 
which  wire,  through  the  negligence  of  appel- 
lant, had  not  been  Insulated  or  protected  In 
any  way,  but  left  exposed  In  a  manner  to  be 
dangerous  to  the  employees ;  that  tbe  appel- 
lee without  any  fault  or  carelessness  on  his 
part  while  engaged  in  the  discharge  of  bis 
duties,  came  in  contact  Witli  the  same  caus- 
ing his  injuries,  which  ha  set  forth  in  detail, 
to  his  damage  In  the  sum  of  $20,000,  for 
which  he  prayed  Judgment  The  appellant 
filed  a  petition  and  bond,  which  were  in  due 
form  for  removal  of  the  cause  to  the  United 
States  District  Court  The  trial  court  denied 
the  petition,  to  wblcb  appellant  duly  ex- 
cepted. 

[1]  1.  This  presents  the  first  question  for 
our  consideration  which  must  be  determined 
by  the  decisions  of  the  Supreme  Court  of  tbe 
United  States.  The  question  has  been  settled 
by  the  decisions  of  our  own  court,  and  also 
by  tbe  decisimis  of  the  Supreme  Court  of  tbe 
United  States,  adversely  to  appellant's  con- 
tention. St  L.  &  S.  F.  R.  Co.  V.  Kitchen,  98 
Ark.  507,  136  S.  W.  970,  50  L.  R.  A.  (N.  S.) 
828;  C.  R.  I.  &  P.  Ry.  Co.  v.  Smith,  107  Ark. 
512,  156  S.  W.  166;  Central  Coal  &  Coke 
Co.  v.  Graham,  129  Ark.  550.  196  S.  W.  940; 
Pekin  Cooperage  Co.  v.  Duty,  140  Ark.  135, 
215  S.  W.  715;  Boston,  etc.  Mining  Co.  v. 
Montana  Ore  Co.,  188  U.  S.  632,  23  Sup.'Ct 
434,  47  h.  Ed.  626;  Ex  parte  Wisner,  203 
U.  S.  449,  27  Sup.  Ct  150,  51  U  Ed.  264;    In 
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re  Winn.  213  U.  S.  458,  29  Sup.  Ot.  615,  S3 
L.  Ed.  873. 

The  petition  for  removal  alleges  among 
other  things: 

"That  within  the  meaning  of  the  removal  act 
of  Congress  your  petitioner  has  a  Teoue  resi- 
dence both  in  the  Eastern  district  of  Arkansas 
and  in  the  Western  district  of  Arkansas  and 
may  be  sued  in  either  district  in  the  federal 
courts  thereof." 

It  Is  further  alleged  that — 

The  appellant  "has  a  service  agent  in  the 
state  of  Arkansas,  as  required  by  the  laws  of 
this  state,  upon  whom  service  of  process  may 
be  had,  and  that  luder  the  law  of  Arkansas  the 
appellant  conld  be  sued  by  the  appellee  in  the 
United  States  District  Court  of  Uttle  Rock 
and  also  at  Ft.  Smith." 

Our  statutes  require  a  foreign  corporation 
to  designate  its  general  ofnce  or  place  ot 
business  in  the  state  and  to  name  an  agent 
upon  whom  process  may  be  served.    Section 

1826,  0.  &  M.  And  also  requires  such  cor- 
I>oratlon  to  consent  that  service  of  process 
may  be  had  upon  any  agent  of  the  company 
or  upon  the  Secretary  of  the  State.    Section 

1827,  C.  &  M.  These  statutes  prescribe  the 
CMtditions  upon  which  for^gn  corporations 
can  do  business  in  this  state,  and  were  not 
intended  to,  and  do  not,  confer  a  lo<-al  state 
or  county  residence  upon  them.  These  stat- 
utes were  Intended  to  provide  remedies  for 
residents  of  this  state  against  fordgn  cor- 
porations, or  corporations  that  have  no  resi- 
dence in,  and  are  not  inhabitants  of,  this 
state. 

Section  11  Artlde  12  of  our  Constitution, 
as  to  foreign  corporations  authorized  to  do 
business  in  this  state,  among  other  things 
provides: 

"As  to  contracts  made  or  business  done  in 
this  state,  they  shall  be  subject  to  the  same 
regulations,  limitations  and  liabiiitieB  as  like 
corporations  of  this  state." 

And  section  1828  of  Crawford  &  Moses'  Di- 
gest provides  among  other  things: 

"Such  corporations  shall  be  entitled  to  all 
the  rights  and  privileges  and  subject  to  all  the 
penalties  conf er:fed  and  imposed  by  the  laws  of 
this  state  npon  similar  corporations  formed 
and  existing  under  the  laws  of  this  state." 

But  the  above  provisions  do  not  make  for- 
eign corporations  residents  or  inhabitants  ct 
this  state  in  which  they  are  authorized  to 
do  business. 

Our  statutes  designating  the  agents  and  fix- 
ing the  forums  in  which  foreign  corpora- 
tions may  be  sued  do  not  take  away  any  of 
tlie  rights  guaranteed  to  foreign  corporations 
under  our  Constitution.  They  relate  only  to 
tbe  remedies  provided  for  those  who  may 
have  causes  of  action  against  them  in  this 
state.  See  Amerioau  Hardwood  U>r.  Ca  t. 
EUis  ft  Co.,  115  Ark.  624, 171  S.  W.  S9d. 
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"Foreign  corporations  have  their  legal  exist- 
ence and  are  located  within  the  boundaries  of 
the  state  under  whose  laws  they  organised." 
Pekin  Cooperage  Co.  v.  Duty,  supra. 

Neither  the  aniellee  nor  the  appellant  was 
a  resident  of  the  Elastem  federal  district  of 
Arkansas,  where  the  action  was  brought. 
Since,  therefore,  the  appellant  was  not  a 
resident  or  inhabitant  of  the  Eastern  federal 
district  of  Arkansas,  but  had  its  domicile  or 
i«sldence  in  a  foreign  state,  It  bad  no  right 
to  remove  the  cause  of  action  under  the  re- 
moval acts  of  Congress.  5  Fed.  Stat.  Ann. 
p.  16,  §  28;  5  Fed.  Stat  p.  486,  I  51  (Judicial 
Code  gg  28,  61  [Comp.  St.  g$  1010,  1083]). 

[2]  2.  After  the  petition  for  removal  of  the 
cause  was  denied  the  appellant  answered,  and 
denied  that  the  appellee  was  Injured  in  the 
manner  set  forth  In  his  complaint,  and  also 
denied  specifically  the  allegations  of  negli- 
gence contained  therein,  and  set  up  the  af- 
firmative defenses  of  contributory  negligence 
and  the  assumption  of  risk  on  the  part  of  the 
appellee.  The  trial  resulted  In  a  verdict  and 
judgment  in  favor  of  tbe  appellee  In  the  sum 
of  $5,000.  Tbe  appellant  contends  that  the 
evidence  was  not  sufficient  to  sustain  tbe  ver- 
dict, and  that  the  trial  court  erred  In  refus- 
ing to  give  a  peremptory  Instruction  direct- 
ing them  to  return  a  verdict  on  tbe  above 
issues  in  its  favor.  The  facts  developed  at 
tbe  trial  on  these  Issues  are  substanUally  as 
follows : 

Tbe  aiq;>ellee  was  working  In  the  appel- 
lant's coal  mine  No.  4  in  Sebastian  county, 
Ark.  He  was  driving  what  was  known  as 
the  "Fourteenth  East  Entry,"  loading  coal 
out  of  that  entry.  Two  men  were  working 
together.  The  entry  was  being  driven  so  as 
to  pr^tare  for  rooms  and  develop  the  airway. 
The  coal  in  the  entry  la  undercut  by  a 
coal  machine.  It  is  then  shot  down  by  tbe 
shot  flrer  and  removed  by  the  diggers.  The 
electricity  Is  conducted  to  tbe  machine  by 
copper  wires.  Tbe  row  of  posts  carrying  the 
wires  was  about  8  feet  from  the  lower  rail 
of  the  dip  switch.  The  dip  switch  turned  off 
from  the  track  into  the  back  entry  to  air 
course,  and  goes  down  tbe  heading.  Canvas 
curtains  were  attached  to  the  same  posts 
that  the  wires  were  attached  to,  but  not  on 
the  same  side  of  tbe  post  that  the  wires  were 
on.  These  curtains  were  put  up  to  block  the 
air  currents  and  turn  tfaem  into  the  working 
places.  Tbe  wires  are  put  on  the  posts; 
the  positive  wire  on  one  side  and  the  negative 
on  the  other.  The  posts  bearing  the  wires 
are  placed  between  the  lower  rib,  or  wall,  and 
the  track.  The  dead  or  return  wire  is  on  the 
side  of  the  posts  next  to  the  track,  and  tbe 
live  wire  is  on  the  other  side.  The  live 
wire  was  extended  down  the  trade  some- 
thing like  10  or  12  feet  further  on  the  posts 
than  the  dead  wire.  There  was  no  purpose 
in  so  extending  it.    It  was  not  worth  any- 
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tblng  from  ttie  point  where  tbe  dead  wire 
ended  to  the  live  wire's  extended  end,  but  eo 
far  as  the  electricity  was  concerned  it  was 
Just  as  dangerous  beyond  tbe  end  of  the  dead 
wire  as  It  was  back  of  it  The  appellee  did 
not  know  before  his  Injury  that  the  live 
wire  was  thus  extended.  The  appellee  had 
put  wires  in  tbe  slope  air  course,  but  had 
never  stretched  one  Inch  of  wire  in  the  fourth 
east  entry,  unless  it  was  up  at  the  fourteenth 
east  air  course.  The  fourteenth  east  entry 
branches  off  from  the  slope.  The  appellee  had 
acted  as  a  lineman,  whose  duty  it  was  to  put 
wires  up  for  the  machine — the  live  wire  and 
the  dead  return  wire.  Appellee  was  not  there 
when  the  machine  men  made  the  cable, 
and  did  not  remember  anything  about  the 
machine  men,  except  when  they  were  in  his 
entry  or  place  cutting.  He  didn't  know  at 
what  pohit  they  had  stopped  the  wire.  The 
appellee  was  famiUar  with  the  manner  of 
fastening  the  cable  nips  to  the  power  wires. 
It  would  be  practical  to  put  the  nips  on  the 
end  of  th«  power  wire.  If  witness  or  any 
otlier  man  should  discover  tbe  cable  hooked 
to  the  power  wires  back  behind  where  he  was 
working,  that  would  indicate  to  him  that  the 
end  of  the  powei:  wires  was  back  where  the 
connection  was  made.  The  appellee  did  not 
have  any  means  of  knowing  without  an  in- 
vestigation that  one  of  the  power  wires  ex- 
tended further  toward  the  face  than  where 
the  nips  were  booked  on.  Tbe  at^ellee  thus 
describes  the  manner  of  his  injury: 

"We  were  at  our  working  place  performing. 
our  duty.  Tbe  driver  bad  given  us  a  back 
switcli,  placing  us  an  empty  car  to  receive  a 
load,  which  we  did,  and  pulled  the  load  out  of 
the  back  entry,  and  in  so  doing  tlie  mules  back- 
ed, dragging  the  cable  down.  I  was  holding 
the  weight  of  the  car  with  both  hands,  pushing 
the  car  in.  Naturally  my  'buddie'  (fellow  work- 
er) was  going  to  drop  in  on  the  buck  end  with 
me  to  help  me  with  the  knuckle,  as  we  call  it, 
and  frog,  and  instead  of  him  returning  with 
me  as  I  expected,  he  hallooed,  'Wait  a  mmute; 
the  machine  cable  is  down.'  Probably  the  car 
wag  along  about  the  frog  at  that  time.  Then 
he  put  the  cable  up  on  IiiB  side,  which  is  in  be- 
tween the  two  tracks,  the  top  entry  track  and 
the  lower  entry  switch.  He  put  the  cable  up 
that  extends  into  the  entry  on  his  side  and 
remarked,  'Here,'  or  something  like  that,  call- 
ing my  attention.  I  stepped  up  to  the  side  of 
the  car,  as  innocent  as  a  little  dove,  hanging 
that  cable  up  on  the  board  trying  to  get  it  to 
fasten  up  there.  There  was  a  little  nail  in 
there,  probably  a  sixpenny  nail,  wliich  the 
weight  of  tbe  cable  bad  bent  down  until  it 
would  bold  tbe  cable  no  longer.  Tbe  board 
that  had  been  put  up  to  support  the  canvas 
across  the  entry  was  sticking  up  there,  and  it 
was  down  probably  an  inch,  one-half  inch,  or 
something  Uke  that,  I  don't  know  how  far,  bat 
that  is  the  first  thing  I  thought  of— Stidc  you  in 
there  and  you  will  be  out  of  my  way.  Tliis  is 
no  place  for  you.  I  held  the  cable  with  tliia 
hand,  trying  to  pull  the  slack  cable  up  from  this 


entry  along  to  me  as  a  man.wonld  a  lariat  rope, 
trying  to  get  enough  cable  up  so  as  I  could 
place  it  up  to  keep  it  from  coming  out  from  this 
board;  when  doing  so,  I  had  no  place  to  put  it; 
it  wouldn't  stay.  My  thought  was  next.  Stick 
you  over  tliia  curtain,  and  you  will  stay  there 
probably — ^your  own  weight  will  hold  the  weight 
there  naturally — and  in  doing  so  I  came  in  con- 
tact with  .  that  live  wire  in  this  arm,  and  it 
knocked  me  absolutely  as  dead  and  ■•  cold  as 
.a  wedge." 

The  appellee's  testimony  further  shows 
that  he  was  endeavoring  to  pick  tip  the  cable 
to  keep  the  car  from  running  onto  it  and 
cutting  same  in  two,  which  would  have  ren- 
dered the  situation  of  api)ellee  and  his  fel- 
low worker  very  dangerous.  His  testimony 
shows  that  it  was  his  duty  and  the  duty  of 
others  operating  in  the  mine  to  pidt  up  the 
cable.  There  was  supposed  to  be  no  danger 
connected  with  this.  The  appellee  stated 
that  he  did  not  know  that  the  live  wire  from 
which  be  received  the  shock  was  behind  the 
canvas.  He  then  testified  that  there  were 
several  different  ways  to  have  protected  the 
wire;  timt  It  could  have  been  an  Insulated 
cable.  It  could  have  been  put,  if  necessary. 
5  or  6  feet  from  the  rail  instead  of  three. 
There  could  have  been  a  board  nailed  be- 
tween tbe  workmen  and  the  wire  which 
would  have  prevented  the  man  from  coming 
in  contact  with  the  wire  and  make  It  abso- 
lutely safe.  The  appellee  then  describes  his 
sensation  when  he  returned  to  consciousness 
and  his  physical  condition  before  and  after 
the  alleged  injury. 

His  testimony  further  shows  that  his  arm 
came  In  contact  with  the  wire  somewhere 
about  the  wrist,  or  an  inch  from  the  wrist 
joint.  There  was  no  burn.  At  the  time  of 
his  alleged  Injury  he  had  on  gum  boots  and 
woolen  socks.  The  boots  had  holes  in  them 
both  in  the  bottom  and  In  the  sides.  Tbe 
appellee  at  the  time  was  standing  on  a  muck 
or  mud  bottom — ^inclined  to  be  damp.  He 
stated  that  the  place  where  he  was  injured 
was  not  wet,  but  that  none  of  it  was  per- 
fectly dry.  It  was  counted  dry,  and  there 
was  dry  dusty  coal;  there  was  no  water 
standing  at  the  place  where  he  was  hurt. 

One  of  the  witnesses  on  behalf  of  the  ap- 
pellee tesUfled  that  he  went  back  to  the  place 
where  the  people  were  surrounding  the  ap- 
pellee at  the  time  he  was  injured.  He  found 
them  about  3  or  4  feet  from  the  curtain  up 
toward  the  dip  switch.  Appellee  was  up  on 
an  entry,  tbe  main  entry,  sitting  down  oa  his 
knee,  and  had  his  hands  down.  He  was 
next  to  tbe  face  from  the  curtain  coming 
across  the  main  entry.  The  car  was  under 
the  dip  switch  curtain,  and  turned  into 
the  dip  switch.  It  had  six  or  seven  props  in 
there.  Witness  and  one  Pete  CJoftman  helped 
to  unload  the  props  so  tliesy  could  put  ap- 
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pellee  In  the  car  to  send  blm  out  of  tbe  mine. 
Tbe  wire  could  not  have  been  seen  by  a  per- 
son standing  at  tbe  plaoe  wbere  witness 
found  appellee,  because  tbe  curtain  was  bang- 
ing between  blm  and  tbe  wire.'  Tbe  wire 
was  not  Insulated.  It  was  tbe  bot  wire. 
It  carried  a  dangerous  current  of  electricity. 
Tbere  was  notblng  between  the  two  props 
tbat  tbe  wire  was  fastened  to  to  prevent  a 
person  from  coming  In  contact  wltb  tbe'  wire. 
If  tbey  bad  nailed  a  couple  of  boards  on  tbe 
two  props  borlzontally,  tbis  would  bave  pro- 
tected a  person  from  falling  against  the  wire. 
Another  witness  testtfled: 

That  he  assisted  In  hanging  the  wire  In  ques- 
tion; that  the  wire  was  laid  back  beyond  the 
dead  wire  and  stretched  up.  "'We  stretched 
them  to  this  dip  switch  and  stopped  at  a 
point  a  distance  from  the  track  which  was  safe 
for  eveiybody,  and  in  that  particnlar  instance 
we  had  a  few  feet  of  wire  that  extended  be- 
yond that  prop,  and  'we  tamed  it  back  and 
wrapped  it  around  itself.  If  we  had  stopped 
this  live  wire  at  the  end  -of  the  dead  wire  we 
would  have  had  possibly  12  feet  to  wrap  back. 
It  would  have  been  just  as  practical  to  wrap 
this  amount  back  as  it  was  the  little  amount 
we  did  wrap  back.  Tbe  nips  could  have  been 
used  on  it  just  as  well.  If  the  live  and  dead 
wires  were  both  extended  the  same  distance, 
yon  would  have  reached  the  dead  wire  before 
you  reached  tbe  live  wire  in  stepping  toward 
them.     Tbe  dead  wire  is  hanatesa." 


This  witness  further  testified  tbat  If  a  10- 
Incb  board  bad  been  nailed  on  tbe  opposite 
side  of  tbe  post  from  tbe  wire,  that  would 
probably  have  made  it  safer  to  people  work- 
ing in  tbe  oitry  in  keeping  them  from  com- 
ing In  contact  with  tbe  wire.  This  witness 
also  testified  tbat  be  bad  been  shocked  by 
electric  wires  in  the  same  mine  when  they 
were  charged  with  250  volts;  tbat  tbe  only 
Injury  he  had  received  from  it  was  tbat  It 
knocked  blm  down.  Anotber  witness  also 
testified  that  he  bad  been  knocked  dovm  two 
or  three  times  by  the  direct  current  from  the 
electric  wires  In  mine  No.  4,  but  was  never 
burned  wltb  any  of  them. 

On  behalf  of  tbe  appellant  there  was  testi- 
mony to  the  effect  that  it  was  impossible  for 
a  man  to  put  bis  hand  against  the  live  wire 
if  he  stood  in  the  angle  of  the  curtains  where 
tbe  appellee  said  he  stood,  'nie  'witness  went 
into  detail  as  to  the  conditions  and  tbe  situa- 
tion of  the  mine  at  tbe  time  and  place  the 
appellee  is  ajleged  to  bare  been  Injured.  The 
appellant  also  Introduced  tbe  testimony  of  a 
medical  expert,  who  bad  bad  occasion  to 
study  and  treat  Injuries  due  to  electricity. 
He,  in  company  with  other  physicians,  had 
examined  tbe  app^lee.  He  found  no  physical 
injury  <rf  any  kind  whatever,  no  evidence  of 
any  bum  from  electricity,  and  found  the 
plaintiff  normal  in  every  way.    In  bis  opin- 
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Ion  tbe  plaintiff  was  a  malingerer.  This  ex- 
amination was  made  long  after  tbe  injury 
and  Just  before  tbe  trial;  the  examination 
being  authorized  by  the  court 

Two  other  physicians,  experts,  testified. 
One  of  them  had  been  called  to  treat  the  ax>- 
pellee  at  the  time  of  his  Injury.  He  foimd 
blm  complaining  and  trembly  and  apparently 
exhausted  from  some  cause,  claiming  that  he 
had  been  In  contact  with  an  electric  wire. 
He  made  a  diagnosis  of  bis  case  In  the  usual 
way  and  found  that  he  had  the  same  symp- 
toms of  a  person  recently  after  a  shock  who 
bad  been  truck  by  lightning.  He  stated 
that  appellee  bad  no  organic  trouble  tbat  he 
knew  of,  but  that  be  seemed  to  be  "all  down 
and  out,"  and  witness  was  unable  to  explain 
why.  At  the  time  of  the  trial  appellee  did 
not  seem  to  be  sick  at  all,  but  he  was  weak 
and  emaciated.  The  physician  gave  It  as  his 
opinion  from  the  history  of  the  case  that 
the  cause  of  appellee's  weak  and  run-down 
condition  was  tbe  electric  shock.  The  other 
physician,  who  bad  also  examined  tbe  appel- 
lee^ testified  substantially  to  tbe  same  effect 
Tbere  was  testimony  to  the  effect  tbat  the 
appellee,  before  he  received  the  injury,  was 
"healthy,  strong,  energetic,  a.  good  worker, 
and  enthusiastic."  At  the  time  of  the  al- 
leged Injury  be  weighed  158  pounds,  and  at 
the  time  of  the  trial  he  weighed  136  pounds. 
Tbere  was  also  testimony  to  tbe  effect  that 
appellee  was  known  in  the  community  as  a 
good  man — ^was  the  president  of  tbe  Bed 
Cross  unit  at  Hartford  during  tbe  war,  and 
was  exceedingly  active  in  all  the  Liberty 
drives  for  the  sale  of  bonds;  was  a  leader 
in  all  these  things. 

The  above  facts  speak  for  themselves. 
Without  discussing  them  In  detail.  It  suffices 
to  say,  gl'vlng  them  their  strongest  probative 
force  In  favor  of  appellee,  tbey  show  that 
the  Issues  of  negligence,  contributory  negli- 1 
gence,  and  assumed  risk  were  Issues  for  tbe 
Jury.  Tbe  court  did  not  err,  therefore,  In 
refusing  appellant's  prayer  for  a  peremptory 
Instruction. 

[3]  3.  Tbe  court  gave  Instructions  numbered 
1  to  22,  Inclusive,  embracing  therein  instruc- 
tions on  its  own  motion  and  certain  prayers 
for  Instructions  requested  by  tbe  appellant, 
and  also  certain  prayers  requested  by  tbe  ap- 
pellee. These  instructions  covered  tbe  evi- 
dence adduced  at  the  trlaL  They  correctly 
announced  familiar  principles  of  law  appli- 
cable to  tbe  Issues  of  negligence,  contributory 
negligence,  and  assumed  rislc,  and  were  In 
accord  with  the  well-established  doctrines  on 
these  subjects,  as  tbey  have  been  announced 
in  numerous  former  decisions  of  this  court. 
Appellant  presented  17  prayers  for  Instruc- 
tions, which  tbe  court  refused.  Such  of  these 
as  were  correct,  tbe  court  covered  in  tbe  in- 
structions it  gave.    We  find  no  error  in  tbe 
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rulings  of  the  conrt  In  the  giving  and  refus- 
ing of  prayers  for  instructions. 

[4]  4.  During  the  opening  argument  before 
the  Jury,  one  of  the  attorneys  fdr  the  appel- 
lee referred  to  W.  !>.  IJeavy  as  "an  insur- 
ance agent  setting  beside  Mr.  McDonough." 
The  appellant  objected  to  the  statement  on 
the  grotmd  that  it  was  wrongful,  harmful, 
and  erroneous:  the  said  W.  L.  Leavy  not 
being  a  witness  in  the  case,  and  there  being 
no  testimony  that  he  was  the  agent  of  an  in- 
surance company.  The  appellant  asked  the 
court  to  instruct  the  Jury  to  disregard  the 
statement.  The  court  did  this,  stating  to  the 
Jury  that  there  was  no  evidence  that  Leavy 
was  an  insurance  agent  and  that  the  Jury 
should  disregard  the  statement  The  appel- 
lant duly  saved  its  exception  "to  the  making 
of  the  unfounded  and  erroneous  remark"  by 
counsel  for  the  appellee.  The  remarks  of 
counsel  were  highly  imjiH-oper.  See  Williams 
V.  GantweU,  114  Ark.  542,  170  S.  W.  250; 
Pekin  Stave  &  Mfg.  Co.  v.  Ramey,  104  Ark. 
1,  147  S.  W.  83.  But  it  does  not  occur  to  us 
that  they  were  so  flagrant  as  to  produce  a 
deep-seated  and  irremovable  prejudice  in  the 
minds  of  the  Jury.  To  so  hold  would  impeach 
the  Jury  of  a  desire  or  willingness  to  give 
heed  to  the  remarlu  of  interested  counsel, 
rather  than  to  foUow  the  instructions  of  the 
impartial  Judge,  and  this  too  notwithstand- 
ing their  oath  to  decide  the  case  according 
to  the  instTucti(»is  of  the  conrt  and  the  evi- 
dence adduced  by  the  witnesses.  A  sensible 
and  honest  Jury  Is  not  likely  to  be  swerved 
from  the  path  of  duty  by  8U(^  conduct  on  the 
part  of  cotmseL  The  court  promptly  com- 
plied with  the  request  of  counsel  for  the  ap- 
pellant to  Instruct  the  Jury  not  to  consider 
the  remarks  of  counsel  for  the  appellee.  The 
statement  of  the  court  in  the  presence  of  the 
Jury  that  there  was  no  evidence  that  Leavy 
was  an  insurance  agent  and  £o  disregard  the 
statement  of  counsel  to  that  effect  would,  we 
believe,  remove  all  prejudice  in  the  minds  of 
the  Jury  that  the  remarks  might  have  pro- 
duced. 

The  appellant  objected  to  certain  other  re- 
marks of  counsel  for  the  appellee,  all  of 
which  we  have  considered.  But  we  do  not 
find  any  errors  prejudical  to  appellant  in  the 
mlings  of  the  court  concerning  the  remarks 
of  couuseL  There  are  many  other  assignments 
of  error  in  the  motion  for  a  new  trial,  which 
have  been  ably  presented  in  the  elaborate 
brief  of  counsel  for  the  appellant.  We  have 
considered  all  of  these  assignments,  but 
it  would  unduly  extend  this  opinion  to  dis- 
cuss them,  and  we  deem  it  unnecessary  to 
do  so. 

After  a  careful  consideration  of  the  whole 
record,  we  find  no  error  prejudicial  to  the  ap- 
pellant in  any  ruling  of  the  trial  court,  and 
its  Judgment  must  therefore  be  affirmed. 


LANCE  et  a),  v.  MASON.    (No.  4S.) 
(Supreme  Court  of  Arkansas.    Dec.  12, 1021.) 

1.  Divorce  «=972— Husband  and  wife  ar«  oaly 
proper  parties. 

The  only  necessary  and  proper  parties  to 
a  divorce  proceeding  are  the  husband  and  wife. 

2.  Divorce  <&=>  178— Defendant,  Joined  for  pur- 
pose of  setting  aside  deed,  cannot  defend  di- 
vorce proceedings  or  appeal  from  decree. 

In  a  suit  for  a  divorce  and  to  set  aside  a 
deed  from  the  husband  to  another  defendant, 
such  other  defendant  could  not  defend  against 
the  divorce  proceedings  proper,  or  appeal  from 
the  divorce  decree. 

3.  Insane  persons  €=369— Probata  court  with- 
out Jurisdiction  to  order  guardian  to  release 
Inchoate  dower  Interest. 

The  probate  court  had  do  jurisdiction  to 
order  the  guardian  of  an  insane  married  woman 
to  relinquish  her  inchoate  dower  interest  in 
real  estate;  the  statute  conferring  such  juris- 
diction on  the  chancery  courts. 

4.  Divorce  <&=325l— Dower  Interest  limited  to 
life  estate  Instead  of  fes  simple. 

Under  Crawford  &  Moses'  Dig.  {  3511,  pro- 
viding that  a  wife  obtaining  a  divorce  shall  be 
awarded  one-third  of  the  lands  of  her  husband 
for  her  life,  it  was  error  to  decree  the  wife  a 
fee-simple  interest,  instead  of  a  life  estate  in 
such  one  third. 

5.  Divoroe  «c927e(4)— Evidenoe  Insufficient  to 
show  husband's  grantee  participated  in  fraud- 
ulent schsme  to  defeat  wiftfs  rights. 

In  a  wife's  suit  for  divorce,  in  which  the  de- 
cree gave  the  wife  a  lien  on  land  conveyed  by 
the  husband,  to  cover  her  interest  in  personal 
property  which  the  husband  had  removed  from 
the  state,  evidence  Aeld  insufficient  to  warrant 
a  finding  that  the  grantee  participated  in  a 
fraudulent  scheme  to  defeat  the  wife's  claim  to 
an  interest  in  such  personal  property  or  her 
claim  for  future  allowances  of  alimony. 

6.  Insane  persons  «=>69— Procurement  of  void 
order  for  release  of  dower  not  fraud. 

As  an  order  of  the  probate  court  directing 
an  insane  married  woman's  guardian  to  execute 
a  deed  conveying  her  inchoate  right  of  dower 
in  real  estate  was  void,  Jnris^ction  being  in 
equity  only  her  dower  interest  remained  intact, 
and  the  procurement  of  the  order  waa  not  a 
fraud  on  her. 

7.  Divoroe  276(5)— Subrogation  <3=>I4(3)— 
Purchaser,  paying  mortgage  assumed  by  hus- 
band, subrogated  to  mortgagee's  rights  as 
against  wife;  rights  of  purchaser  from  hus- 
band, later  divorosd,  to  subrogation  against 
wife,  stated. 

Where  a  husband  conveying  land  without 
any  relinquishment  by  the  wife  of  her  inchoate 
dower  interest  had  assumed  payment  of  a 
mortgage  as  a  part  of  the  purchase  price,  the 
purchaser  on  payment  of  the  mortgage  was  en- 
titled to  be  subrogated  to  the  rights  of  the 
mortgagee,  and  in  a  divorce  suit  the  decree 
granting  the  wife  an  interest  in  such  land  should 
have  subjected  it  to  a  payment  of  a  just  pro- 
portion of  the  mortgage. 


«=»Por  other  cases  rae  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesU  sad  Indexes    . 
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Appeal  from  Crawford  Chancery  Court; 
J.  V.  Bourland,  Chancellor. 

Suit  by  HatUe  Mason  against  William 
I^noe  and  others.  From  a  decree  for  plain- 
ti£F,  defendants  appeal.  Reversed  In  part 
nod  remanded,  with  directions. 

Johnson  &  Shaver,  of  Aahdown,  for  ap- 
pellants. 

J.  E.  Iiond<»i,  of  Van  Buren,  for  appellee. 

HUMPHRBTS,  J.  Appellee  instituted 
suit  In  the  Crawford  county  chancery  court 
against  her  husband,  W.  H.  Mason,  for  di- 
vorce and  division  of  his  property  under  sec- 
tion 3511  of  Crawford  &  Moses'  Digest,  and 
for  alimony.  '  In  addition  to  the  original 
bill.  In  the  course  of  the  proceedings  she 
filed  an  amended  bill  and  a  supplemental 
bill.  Two  grounds  for  divorce  were  alleged: 
First,  that  her  husband  ofTered  such  Indig- 
nities to  her  as  to  render  her  condition  In- 
tolerable; and,  second,  deserted  her.  She 
obtained  constructive  service  upon  her  hus- 
band, who  was  residing  in  Oklahoma  when 
the  suit  was  instituted.  W.  D.  Patton  and 
the  appellant,  William  Lance,  were  made 
parties  to  the  suit  for  the  purpose  of  can- 
celing a  deed  to  the  W,  %  of  the  S.  W.  %  of 
section  27,  and  the  E.  %  of  the  E.  %  of  se<> 
tlon  28,  In  township  13  south,  range  82  west. 
In  little  River  county,  Arlc.,  and  containing 
240  acres,  more  or  less,  executed  on  the  15th 
day  of  September,  1919,  to  appellant  Wil- 
liam Trance  by  appellee's  husbaad  and  1.  D. 
Abercrombie,  the  ]<dnt  owners  of  said  real 
estate,  and  W.  D.  Patton,  guardian  for  ap- 
pellee by  appointment  of  the  probate  court, 
upon  the  alleged  ground  that  the  conveyance 
was  made  for  the  fraudulent  purpose  of  de- 
feating appellee  of  her  Indioate  dower  Isr 
terest  therein  and  her  claim  for  alimony. 

Appellant  Wmiam  Lance  filed  answer,  de- 
nying the  allegations  of  fraud,  and  alleged 
that  he  purchased  the  land  in  good  faith; 
that  he  paid  the  Joint  owners  $6,000  each 
in  caeth,  and  as  a  part  of  the  consideration 
assumed  a  mortgage  Indebtedness  against 
the  land  In  favor  of  the  Security  Mortgage 
Company  for  $6,000  and  accumulated  Inter- 
eat,  which  he  afterwards  paid.  The  prayer 
of  the  answer  was  in  the  alternative,  first 
asking  for  a  dismissal  of  appellee's  cause  of 
action  In  so  far  as  the  rli^ts  of  appellant 
were  concerned,  but  In  the  event  appellee 
was  decreed  any  interest  in  the  lands  that  it 
be  decreed  subject  to  a  proper  proportionate 
charge  on  a  mortgage  he  had  paid  to  the  Se- 
curity Mortgage  Company. 

The  cause  was  submitted  to  the  court  on 
the  pleadings  and  evideace,  which  resulted 
in  an  absolute  decree  of  divorce  In  favor  of 
appellee,  a  cancellation  of  the  deed,  the  vest- 
ing in  appellee  of  an  undivided  one-third 
Interest  of  her  husband's  one-half  interest  in 
said  real  estate,  free  of  the  mortgage  la- 


cumbrance,  and  subjection  of  the  balance  of 
his  Interest  therein,  free  of  Incumbrance,  to 
the  payment  of  $1,110  allowed  appellee  as 
her  Interest  In  personal  property  removed  by 
W.  H.  Mason  from  the  state,  and  to  any 
further  sums  which  might  l>e  allowed  her 
as  alimony  against  her  former  husband. 
From  this  decree  appellant  has  duly  prose- 
cuted an  appeal  to  this  court. 

The  record  reflects  that  the  land  in  ques- 
tion was  purchased  by  T.  D.  Abercrombie 
and  W.  H.  Mason  Jointly  from  John  Brazil 
for  $2,000  and  the  as8umptl<m  by  each  of 
one-lialf  of  a  $5,000  mortgage  thereon  to  the 
Security  Mortgage  Company;  that  on  the 
16th  day  ot  September,  1919,  T.  D.  Aber- 
crombie and  W.  H.  Mas<»i  conveyed  same 
to  appellant  William  Lance,  for  a  consider- 
ation of  $15,000,  $10,000  of  which  was  paid 
in  cash  and  the  balance  paid  by  the  assump 
tlon  of  a  $5,000  mortgage  to  the  Security 
Mortgage  Company;  that  the  dower  inter- 
est of  appellee  was  conveyed  in  the  latter 
deed  by  her  guardian,  W.  D.  Patton,  under 
order  of  the  Crawford  county  probate  court, 
obtained  on  the  application  of  W.  H.  Mason. 
At  the  time  of  the  execution  of  the  deed  ap- 
pellee was  -incarcerated  In  the  State  Hospi- 
tal for  Nervous  Diseases.  Appellant  Wil- 
liam Lance  paid  the  mortgage  of  $5,000  to 
the  Security  Mortgage  Company  in  Decem- 
ber, 1819. 

Appellee  testified  that  she  and  W.  H.  Ma- 
son were  Intermarried  and  lived  together  as 
husband  and  wife  until  about  Hhe  1st  day 
of  August,  1919,  and  without  any  cause  he 
abandoned  her,  and.  In  company  with  his 
two  daughters  by  his  first  wife,  left  their 
home  for  Oklahoma  in  his  car ;  that  he  aft- 
erwards returned  and  took  their  two  t>oys, 
one  four  and  the  other  six  years  of  age, 
to  Oklahoma  with  him;  that  when  he  did 
this  die  went  to  live  at  Dyer. 

The  application  to  the  probate  court  of 
Crawford  coimty  for  an  order  on  W.  D.  Pat- 
ton, guardian  of  appellee,  to  convey  in  her 
stead  her  inchoate  right  of  dower  in  said 
real  estate  was  filed  In  the  ivobate  court  on 
Septonber  15, 1919,  and  recited  fliat  he  could 
sell  the  real  estate  at  a  profit  of  $3,90(^ 
which  was  for  ttie  lienefit  of  himself  and  ap- 
pellee, his  wife.  The  Judgment  of  the  pro- 
bate court  recited  that  after  hearing  the 
oral  evidence  of  Y.  D.  Abercrombie  and  oth- 
ers, the  guardian  of  apptilee,  W.  D.  Patton, 
is  authorized  to  release  appellee's  inchoate 
right  of  dower  in  said  land. 

W.  D.  Patton  testified  that  he  was  guard- 
Ian  of  appellee  at  the  time  he  signed  the 
deed  conveying  her  Inchoate  right  of  dower 
to  appelant  William  Lance;  that  W.  H. 
Mason  came  to  him,  and  said  he  wanted  him 
to  sign  the  deed ;  that  he  went  to  Mason's 
office,  and  was  there  shown  an  order  of  the 
probate  court,  directing  him  to  sign  it ;  that 
he  supposed  it  was  ail  right,  and  signed  it; 
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That  William  Lance  iras  present  when  be 
signed  It;    tlmt  lie  received  no  money  for 
api)ellee  on  account  of  signing  the  deed. 
William  Lance  testified  as  follows: 

"I  live  at  Foreman,  Atk.  I  boaglit  this  land 
from  Ifoson  and  Abercrombie.  I  made  the 
bargain  with  Abercrombie,  I  went  to  Little 
River  connty  to  look  at  it  I  then  come  back 
home,  and  closed  the  trade  with  Mason  here.  I 
was  at  Van  Buren  and  Alma.  I  did  not  know 
whether  Mason  had  a  wife  until  I  got  back 
here,  and  he  told  me  that  his  wife  was  in  the 
asylum,  and  he  would  have  to  get  an  order  of 
the  probate  court  for  her  guardian  to  sign  the 
deed. .  I  was  present  when  Patton  signed  the 
deed  for  Mason's  wife.  I  was  to  pay  Mason 
$5,000  for  his  part  of  the  land;  also  paid  Aber- 
crombie the  same,  bat  there  was  a  second  mort- 
gage on  the  land  wliich  Abercrombie  had  paid 
off,  and  considerable  back  taxes  and  interest. 
I  paid  the  taxes  on  the  land  since.  I  am  now 
in  possession  of  the  land.  When  I  bought  this 
land  it  was  subject  to  a  $5,000  mortgage,  which 
I  assumed  and  agreed  to  pay.  I  paid  this  mort- 
gage in  December,  1919.  There  was  another 
mortgage  on  the  place,  but  Abercrombie  paid 
that  oir,  and  I  took  it  subject  to  the  $5,000 
mortgage." 

[1, 2]  Appellant  flrat  contends  that  the 
court  erred  In  granting  a  decree-  of  divorce 
to  appellee.  The  only  necessary  and  prop- 
er parties  to  a  divorce  proceeding  are  the 
husband  and  wife.  A  third  party  cannot  de- 
fend against  a  salt  for  divorce.  The  bns- 
band  and  wife  were  distinctively  the  parties 
to  the  marriage  contract  and  as  a  matter 
of  policy  It  %an  only  be  annulled  at  the  in- 
s^nce  of  one  or  the  other,  who  Is  not  at 
fault,  upon  one  of  the  statutory  grounds,  or 
fraud  which  Induced  the  marriage,  practiced 
by  one  uixm  the  other.  A  tMrd  party,  being 
without  Interest  In  the  contract,  cannot  de- 
foid  In  a  suit  between  the  parties  in  Inter- 
est to  annul  It.  As  appellant  could  not  de- 
fend against  the  divorce  proceedings  proper, 
it  follows  that  be  could  not  appeal  from  the 
divorce  decree,  and  that  branch  of  the  case, 
therefore,  is  not  properly  before  us  for  re- 
view. 

Appellant's  next  Insistence  for  reversal  is 
that  the  court  erred  in  decreeing  appellee 
a  one-third  interest  in  fee  simple  in  ber 
husband's  share  of  said  real  estate.  Sec- 
tion 8S11  of  Crawford  &  Moses'  Digest  pro- 
vides that  a  wife  who  shall  obtain  a  divorce 
shall  be  awarded  "one-third  of  all  the  lands 
whereof  her  husband  was  seized  of  an  es- 
tate of  inheritance  at  any  time  during  the 
marriage  for  her  life,  unless  the  same  shall 
have  been  reiinqoished  by  her  in  legal  form, 
and  every  such  final  order  or  Judgment  shall 
destgnate  tbe  specific  prc^erty  both  real  and 
personal,  to  which  such  wife  is  entitled."    ■ 

[3, 4]  In  the  instant  case  appellee  had  not 
relinquished  her  Inchoate  dower  interest  in 
the  real  estate  In  question  in  legal  form. 
The  probate  court  had  no  Jurisdiction  to  or- 
der the  guardian  of  an  Insane  wife  to  re- 


linquish the  inchoate  dower  Interest  of  his 
ward  in  real  estate.  There  is  a  statute  con- 
ferring Jurisdiction  for  that  purpose  upon 
chancery  courts,  but  not  upon  probate  courts. 
Appellee  not  baving  relinquished  her  inter- 
est in  said  real  estate,  and  having  obtained 
a  divorce,  was  entitled  to  a  decree  for  her 
interest  therein,  which  was  a  life  estate, 
and  not  a  fee-simple  estate.  It  was  there- 
fore reversible  error  for  the  court  to  decree 
her  a  fee-simple  interest  therein. 

[5]  Appellant's  next  insistence  for  rever- 
sal Is  that  the  court  erred  in  decreeing  a  lien 
upon  ber  husband's  Interest  In  said  real  es- 
tate to  cover  her  interest  In  her  husband's 
personal  property  which  he  had  removed 
from  the  state  of  Arkansas,  and  to  cover 
any  future  allowances  of  alimony  which 
might  be  made  to  her.  The  lien  thus  de- 
clared upon  her  husband's  interest  In  tfiie 
real  estate  was  based  upon  a  finding  by  the 
court  that  tlie  husband  of  appellee  removed 
his  personal  property  from  the  Jurisdiction 
of  the  court  with  the  fraudulent  intention  of 
depriving  appellee  of  her  share  thereof,  and 
that  he  conveyed  the  real  estate  in  question 
to  appellant  William  Lance  for  the  fraudu- 
lent purpose  of  defeating  the  rights  of  ap- 
pellee, and  that  appellant  participated  In 
the  fraud  thus  practiced  by  the  husband  up- 
on his  wife,  the  appellee  herein.  The  find- 
ing of  the  court  is  without  warrant  in  the 
evidence.  Appellee  herself  did  not  testify  In 
reference  to  the  conveyance  of  the  real  es- 
tate. The  only  evidence  found  in  the  rec- 
ord in  relation  to  the  conveyance  of  the  real 
estate  Is  that  of  appellant  and  W.  D.  Pat- 
ton.  The  guardian  testified  that  he  relin- 
quished appellee's  inchoate  right  of  dower 
in  the  real  estate  at  the  request  of  W.  H. 
Mason,  who  stated  to  him  In  the  presoice 
of  appellant  that  he  bad  obtained  an  order 
from  the  probate  court,  directing  him  to 
sign  the  deed;  that  he  signed  It  believing 
it  was  all  right  to  do  so. 

Appellant  testified,  in  substance,  that  he 
made  a  tentative  trade  with  Abercrombie 
for  the  land;  tliat  after  inspecting  the  land 
he  came  back  and  closed  the  trade  with  W. 
H.  Mason ;  that  he  did  not  know  that  Mason 
had  a  wife  until  after  he  Inspected  the  land ; 
that  Mason  then  informed  him  bis  wife  was 
in  the  asylum,  and  that  it  would  be  neces- 
sary to  get  an  order  from  the  probate  court 
for  her  guardian  to  sign  the  deed  before  the 
deed  could  be  executed;  that  he  was  pres- 
ent and  saw  the  guardian  sign  the  deed; 
that  he  paid  Abercrombie  and  Mason  $6,000 
each,  and  assumed  the  payment  of  a  mort- 
gage for  $5,000  and  interest  to  the  Security 
Mortgage  Ck>mpany;  that  he  paid  the  mort- 
gage in  December  following  the  sale  and 
purchase. 

This  evidence  was  Insufficient  ui>on  which 
to  base  a  finding  that  appellant  participated 
In  a  fraudulent  scheme  to  defeat  appellee's 
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claim  f or  ber  Interest  In  her  buAasd'a  per- 
sonal property  which  he  remoTed  from  this 
state  or  her  claim  for  future  allowances  of 
alimony.  Appellee  Inalsts  that  the  facts  of 
tliis  case  bring  It  within  the  rule  announced 
In  the  case  of  Austin  t.  Austin,  143  Ark.  222, 
220  S.  W.  46,  but  it  does  not,  for  In  that  case 
it  was  conceded  that  the  facto  were  ample 
to  support  the  finding  of  the  chancellor  to 
the  ^ect  that  the  conveyance  of  the  real 
estate  to  Austin's  mother  was  fraudulent 

[(]  It  Is  true  the  record  contains  an  ap- 
plication made  by  the  husband  to  thb  pro- 
bate court  of  Crawford  county  for  an  order 
authorlzlDK  appellee's  guardian  to  ccmvey 
her  inchoate  right  of  dower  In  the  real  es- 
tate in  question  and  the  order  of  the  court 
directing  the  guardian  to  execute  the  deed. 
This  application  and  order,  however,  could 
not  In  any  wise  affect  the  inchoate  dower 
interest  of  appellee,  because  the  court  bad 
no  Jurisdiction  to  entertain  such  an  ai^li- 
cation  or  make  an  order  thereon.  The  In- 
choate dower  interest  of  appellee  remained 
intact  after  the  order  was  obtained  and  the 
deed  executed,  as  much  so  as  If  the  order 
had  never  been  made  or  the  deed  executed. 
She  could  not  be  and  was  not  defrauded 
throng  the  procurement  and  execution  of 
the  order. 

[7]  Appellant's  last  insistence  for  reveiMl 
is  that  the  court  erred  in  decreeing  an  inters 
est  in  the  land  to  appellee  free  from  the 
mortgage  incumbrance  upon  the  land.  At 
the  time  appellee's  husband  purchased  the 
land  he  assumed  the  payment  of  one-half 
of  the  $5,000  mortgage  as  a  part  of  the  pur- 
chase price  for  his  interest  therein.  Appel- 
lant paid  the  mortgage,  and  in  equity  was 
entitled  to  be  subrogated  to  the  right  of 
the  mortgagee,  the  Security  Mortgage  Com- 
pany. 

This  court  has  ruled  that  the  interest  a 
wife  shall  take  in  her  husband's  real  estate 
upon  obtaining  a  divorce  is  analogous  to 
the  interest  she  would  have  taken  in  the  es- 
tate of  her  husband  had  he  died.  Grosser  v. 
Otosser,  121  Ark.  64,  180  8.  W.  387.  The 
rule  annoimced  by  this  court  for  assigning 
dower  to  a  widow  out  of  lands  bdonging  to 
her  husband  subject  to  mortgage  is  that  the 
widow  is  entitled  to  an  interest  in  the  equi- 
ty of  redemption.  Hewitt  v.  Cox,  56  Ark. 
22S,  15  S.  W.  1026,  17  8.  W.  873;  Salinger 
V.  Black,  68  Ark.  440,  60  8.  W.  229;  Crosser 
T.  Grosser,  supra;  Less  v.  Less,  131  Ark. 
282,  leO  8.  W.  86;  Mayo  v.  Arkansas  Val- 
ley Trust  Co.,  132  Ark.  64.  200  S.  W.  605. 

The  court  should  have  decreed  appellee  an 
undivided  one-third  life  interest  in  the  in- 
terest of  her  husband  in  the  lands,  accord- 
ing to  value,  subject  to  the  payment  of  a 
Just  proportion  of  the  mortgage  assumed  by 
jier  huflband  as  a  part  of  the  purchase  inrloe 
when  be  bought  the  property. 


For  the  error!  indicated  the  decree,  in  so 
far  as  it  aftects  the  division  of  the  property, 
is  reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  a  decree  in  keeping  with 
the  opinion  herein. 


CHRISTIAN  &  TAYLOR  v.  PANCHER  el  al. 
(No.  41.) 

(Supreme  Court  of  Arkansas.    Dee.  12,  1921.) 

1.  Appeal  asd  error  <»s>928(!)  —  Appellate 
court  will  prMune  that  oo  error  was  commit- 
ted Id  giving  or  refusing  Instructions,  In  ab- 
sence of  the  Instructions. 

In  the  absence  of  instructions,  the  app^ate 
court  will  presume  that  no  error  was  committed 
In  giving  or  refusing  instructions. 

2.  Work  and  labor  «3»9  —  No  reoovsry  on  a 
qnaatun  marsit,  where  there  was  an  express 
oontract  flxlno  oompensatlsn. 

Where  there  was  an  express  contract  for 
services  of  brokers,  with  a  fixed  compensation, 
there  could  be  no  recovery  for  services  on  a 
quantum  meruit. 

3.  Appeal  and  error  «s>l050( I)— Admission  of 
Incompetent  testimony  sulTlcltnt  to  sustain  do* 
fense  prsjudldai  to  plaintiff. 

In  brokers'  action  against  husband,  in  which 
the  husband  claimed  that  brokers  had  agreed 
that  no  compensation  should  be  received  if  no 
more  than  a  certain  amount  was  received  for 
the  property,  and  that  the  property  had  been 
sold  for  such  amount,  as  against  brokers'  con- 
tention that  husband  had  agreed  to  pay  com- 
mission on  sale  of  property  for  such  amount, 
admission  of  the  wife's  testimony  as  to  conver- 
sation of  wife  with  one  of  the  brokers,  suffi- 
cient, if  believed,  to  sustain  the  husband's  de- 
fense, held  prejudicial  error. 

4.  Estoppel  ^397  —  Testimony  of  defendant's 
wife  as  to  statenont  made  to  her  by  plain- 
tiff not  admlsslbis  on  aroani  of  estoppel. 

Testimony  of  defendant's  wife  as  to  dec- 
laration made  by  plaintiff  to  the  wife  held  not 
admissible  on  the  ground  of  estoppel,  the  wife 
not  being  plaintiff's  agent. 

5.  WItnsssse  •s»52(S)— Testimony  by  wife  of 
one  defendant  as  to  statement  to  her  by  one 
of  plaintiffs  held  Inoompotent. 

In  action  by  partners  against  tenants  in 
common  for  commission  for  procuring  sale  of 
defendants'  land,  the  testimony  of  the  wife  of 
one  of  the  cotenants  as  to  a  statement  made  by 
one  of  the  partners  to  such  wife,  tending  to 
show  nature  of  the  brokerage  contract,  held 
not  competent  for  any  purpose. 

Appeal  from  Circuit  Court,  Boone  CVmnty; 
J.  M.  Shinn,  Judge. 

Suit  by  Christian  &  Taylor  against  W.  A. 
Fandier  and  others.  Judgment  for  defend- 
ants, and  plalntiftB  appeaL  Reversed,  and 
remanded  for  a  new  triaL 
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Staouse  ft  Rowland,  of  Hariison,  for  ap- 
pellants. 

Sam  Willtams,  of  Hairleon,  for  appellees. 

SMITH,  J.  Appellants  are  real  estate  bro- 
kers, doing  business  under  tlie  partnership 
name  of  Christian  &  Taylor,  and  they 
brought  this  suit  against  appellees  to  recov- 
er a  commission  alleged  to  be  due  upon  the 
sale  of  a  farm  owned  by  appellees  as  ten- 
ants In  common. 

According  to  appellants,  the  farm  had  been 
been  listed  with  them  for  sale  for  some 
months  at  $5,000,  for  an  agreed  commission 
of  5  per  cent  But,  shortly  before  tbe  land 
was  sold,  appellees  offered  appellants,  as  a 
special  Inducement  to  effect  an  immediate 
sale,  all  over  $5,000  which  they  might  obtain 
for  the  farm,  so  that,  according  to  appellants, 
their  contract  with  appellees  entitled  them 
to  retain  as  commission  all  orer  $6,000  for 
whldi  the  land  was  sold,  and  a  commission 
of  5  per  cent,  if  the  land  sold  for  only  $5,- 
000. 

The  farm^was  sold  for  $5,000  and  ai^iel- 
lants  sued  originally  for  a  5  per  cent  com- 
mission on  that  sum.  Thdr  complaint  has 
since  been  amended  asking  compensation 
quantum  meruit  Appellants  introduced  tes- 
timony In  support  of  their  contention,  and 
offered  testimony  showing  the  ralne  of  the 
services  rendered  by  them  in  making  the 
sale,  but  tbe  court  excluded  all  testimony 
as  to  the  value  of  the  services. 

Appellees  admit  the  execution  of  a  con- 
tract, but  contend  that  appellants  were  to 
look  to  all  the  purchase  price  in  excess  of 
$5,000  for  their  compensation,  with  the  con- 
dition that.  In  tbe  event  a  purchaser  should 
be  procured  who  would  not  give  more  than 
$6,000,  the  sale  should  be  made  and  the  ap- 
p^lants  would  make  no  demand  for  com- 
pensation; that.  In  consideration  of  the  op- 
portunity to  make  the  excess  over  $5,000, 
appellants  conceded  to  appellees  the  privi- 
lege of  selling  their  land  for  $S,000  in  the 
event  the  prospective  purchaser  would  not 
give  more. 

[1]  The'  only  instruction  set  out  In  the 
briefs  is  one  which  stated  the  Issues  between 
the  parties.  It  is  insisted  that  error  was 
committed  in  giving,  and  in  refusing  to  give, 
other  instructions ;  but,  as  these  instructions 
are  not  set  out  we  assume  that  no  error 
was  committed  In  giving  or  in  refusing  in- 
structions. 

[2]  Under  the  issue  joined  the  court  did 
not  err  in  refusing  to  admit  testimony  show- 
ing the  value  of  appellants'  services.  Without 
reference  to  the  value  of  the  services,  they 
were  either  entitled  to  5  per  cent  of  the  sale 
price  of  the  land  or  they  were  not  entitled, 
to  anything.  Whore  there  is  an  express  con- 
tract for  serrlcee  at  a  fixed  compensation, 
there  can  be  no  recovery  quantum  meruit 
Bayou  Meto  Drainage  Dlst  v.  Chapllne,  143 


Ark.  446,  220  S.  W.  807;  WeU  v.  rineran,  78 
Ark.  87,  93  S.  W.  668. 

Over  the  objection  of  appellants,  the  court 
permitted  Mrs.  Dotson  Fancher,  wife  of  one 
of  the  appellees,  to  state  the  details  of  a  con- 
versation between  hers^  and  appellant 
Christian,  which  occorred  wbUe  the  prospec- 
tive purchaser,  who  subsequently  bought  the 
land,  was  at  her  house  looking  over  the 
premises.  She  testified  tliat  She  expressed 
the  opinion  to  appellant  Christian  that  tbe 
prospective  purchaser  would  not  give  $6,000 
and  that  Qiristian  said : 

"We  have  the  man  on  the  ground;  before  we 
will  miss  a  deal,  we  will  take  tbe  $6,000  regard- 
less of  my  commisBion." 

Mra  Fancher  immediately  reported  this 
conversation  to  her  husband. 

Objection  was  made  to  this  testimony,  and 
in  overruling  the  objection  tbe  court  said: 

"The  Sapreme  Court  passed  on  that  in  No- 
vember, and  held  that  tbe  act  enfranchising  wo- 
men takes  away  their  disabilities  entirely,  and 
that  a  woman  can  testify  just  the  same  as  a 
man  can  testify.  The  decision  was  rendered  in 
November  some  time." 

The  case  referred  to  by  the  court  is  that 
of  Comstock  V.  Cumstock,  decided  Nov^nber 
29,  1920,  and  reported  In  146  Ark.  266,  225 
S.  W.  621.  That  the  conrt  misapprehended 
tbe  effect  of  that  decision  is  shown  by  the 
opinion  of  this  court  in  the  case  of  Wltham 
T.  State,  232  S.  W.  487,  where  we  said: 

"It  was  ruled  in  the  case  of  Comstock  v. 
Comstock,  225  S.  W.  621  [146  Ark.  286],  that 
Act  159  of  1916  and  Act  66  of  1919  changed 
the  status  of  married  women  so  as  to  render 
hosband  and  wife  competent  as  witnesses  for 
or  against  eadi  other  in  suits  between  them- 
selves. There  is  nothing,  however,  in  the  opin- 
ion in  the  case  of  Comstock  v.  Comstock,  supra, 
nor  in  either  statute,  changing  or  modifying 
tbe  rule  for  tbe  production  of  evidence  in  sails 
between  third  parties  and  either  one  of  them." 

"^31  Appellees'  flrdt  insistenoev  In  defense  of 
the  ruling  of  the  court  in  admitting  tbe  tes- 
timony of  Mrs.  Fancher,  is  tliat  it  was  not 
prejudicial.  This  cannot  be  true — if  the  tes- 
timony 18  incompetent — because  it  tended 
strongly  to  sustain  appellees'  defense;  in 
fact,  it  proved  the  defense,  if  acc^ted  as 
true,  which  the  Jury  may  have  done. 

[4]  A  second  defense  of  the  court's  ruling 
is  that  appellants  are  estopped  to  deny  ap- 
pellees' right  to  this  testimony  as  Christian 
conveyed  this  information  to  appellees 
through  Mrs.  Fanctier.  This  cannot  be  true 
because  Mrs.  Fancher  was  in  no  sense  an 
agent  and  there  is  no  elonent  of  estoppel 
in  the  case. 

The  admission  «f  this  testimony  is  not  to 
be  held  harmless  upon  the  ground  that  it 
was  competent  for  some  purpose,  and  that 
no  request  was  made  to  limit  its  use  to  this 
competent  purpose.    K.  C.  S.  R.  Co.  t.  Lesliev 
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112  Ark.  306,  167  S.  W.  83.  Ann.  Oaa.  1915B. 
834;  Little  Rock  Gas  &  Fuel  Ck>.  v.  Cop- 
pedge,  116  Ark.  334. 172  S.  W.  885. 

[f]  The  testimony  was  not  competent  for 
any  purpose.  The  right  of  recovery — If  such 
right  existed — was  a  Joint  one,  Inuring  to 
the  partnership  of  which  Christian  was  a 
member,  and  the  liability  of  appellees — if 
they  are  liable — was  also  Joint,  and  If  the 
liability  were  established  and  reduced  to 
judgment,  satisfaction  of  the  whole  judgment 
could  be  had  against  either  of  the  appellees. 
28  R.  O.  L.  title  Witnesses,  f  72;  Dorey  v. 
Ijtiui,  117  Ky.  19,  77  S.  W.  383,  4  Ann.  Cas. 
16;  Walker  ▼.  Steele,  121  Ind.  436,  22  N.  E. 
142,  23  N.  B.  271;  Am  v.  Matthews,  39  Kan. 
272, 18  Pac.  65 ;  Tomlinson  t.  Lynch,  32  Mo. 
160;  Craig  v.  Kittredge,  20  N.  H.  169;  Stew- 
art ▼.  Stewart,  41  Wis.  624;  Bartlett  v. 
Cloa^,  94  W1&  196,  68  N.  W.  876. 

For  the  error  in  admitting  the  testimony 
of  Mrs.  Fancher  the  Judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL 


BOWMAN  ENOINEERINQ  CO.  •!  al.  V.  AR* 

KANSAS  «.  MISSOURI  HIGHWAY 

DIST.     (No.  34.) 

(Supreme  Court  of  Arkonaaa.    Dee.  12,  1921.) 

1.  CoMtltatlonal  law  «=956— L«8l8latir« ooutd 
vMt  ohaaoary  court  with  Jurlsdletioa  to  wM 
ap  affair*  and  adjadloate  llabilitiM  of  high- 
way distriet. 

The  LegisIatuTe  baa  the  power  to  direct 
that  the  aifalrs  of  a  highway  district  be  wound 
up,  and  that  the  liabUitleB  of  the  district  be 
adjudicated  in  the  chancery  court. 

2.  Appeal  aad  error  ^=3932(1)— Commisaioa- 
ar**  fees  held  preaumad  to  have  been  prop- 
erly  allowed  oa  appeal  la  abseaoe  of  abstraot 
of  testlnony. 

On  appeal  from  allowance  of  fees  and  ex- 
penses to  commissioners  of  highway  district 
created  by  Road  Acts  1919,  vol.  1,  p.  184,  the 
Supreme  Court  must  assume  that  the  allov^ 
ance  was  proper,  where  no  attempt  had  been 
made  to  abstract  the  testimony,  and  the  court 
is  unable  to  determine  from  the  abstract 
whether  or  not  the  fees  were  properly  allowed. 

3.  Highways  «s>ll3(2)— CommlsaloDers  held 
empowerad  to  make  oontraet  with  eaglneen 
for  prellnilnary  work. 

Road  AcU  1919,  vol.  1.  p.  184,  creating  a 
highway  district,  and  authorizing  commission- 
ers to  do  the  preliminary  work  in  establish- 
ment of  the  district,  and  to  appoint  an  engi- 
neer, impliedly  empowered  the  commissioners 
to  make  a  contract  with  engineers  for  the 
prellmtaiary  work,  as  well  as  the  permanent 
work,  anch  contract  being  valid  and  eSectiTe  as 
to  preUminary  work,  though  made  before  as- 
certaining that  preliminary  work  could  be  done 
within  the  limits  of  benefits,  and  though  not 
effective  aa  to  permanent  work  until  such  as- 


certainment, and  hence  the  engineer  with  whom 
such  a  contract  was  made  covli  recover  under 
such  contract  for  the  preliminary  work  in- 
stead of  on  a  quantum  meruit. 

4.  Highways  «=»  133— Commissioners  held  em- 
powered to  make  contract  with  assessor  for 
preliminary     services     before     asoertalning 
whether  cost  of   Improvement   will   exceed 
benefits. 
Commissioners    of    highway    district    em- 
powered under  Road  Acts  1919,  vol.  1,  p.  134, 
to   do   the   preliminary   work  necessary  with 
reapect  to  the  establishment  of  the  district,  and 
to  appoint  an  assessor  to  assess  Um  benefits, 
etc.,  held  to  impliedly  empower  commissioners 
to  make  a  contract  with  an  assessor  for  pre- 
liminary work  to  be  done  before  ascertaining 
whether  the  cost  of  the  improvement  will  ex- 
ceed in  value  the  assessment  of  benefits. 

6.  Highway*  «s»l38--CoRtraets  nado  by  com- 
missloBcrs  with  assessors  must  be  reason- 
aMe. 

Contracts  made  by  commissioners  of  high- 
way districta  with  assessors,  to  be  valid,  mast 
be  reasonaUe. 

6.  Highways  «a»ll3(3)-4:onrt,  In  determining 
whether  contrad  by  eommtsaloners  Is  an- 
reasonabla,  shonid  datarnlae  merely  whether 
contract  Is  so  Improvident  as  to  demoastrate 
Its  unreasonableness. 

In  ascertaining  whether  a  contract  made  by 
commissioners  of  a  district  is  unreasonable, 
the  court  should  not  substitute  its  own  judg- 
ment primarily  for  that  of  the  commissioners, 
but  should  determine  merely  whelSier  tbe 
contract  is  so  improvident  aa  to  demonstrate 
its  unreaaonaUeness. 

7.  HIghwaya  «b»I  13(4)— Evldeaoe  held  insuf- 
ficient to  show  contract  with  eagineera  un- 
reasonable. 

Kridence  held  insufficient  to  prove  that  con- 
tract made  by  commissioners  of  district  with 
engineers,  proriding  for  the  payment  of  4^ 
per  centum  of  the  actual  cost  of  construction, 
was  unreasonable. 

8.  Highways  «=»  1 38— Evidence  held  Insufficient 
to   show    assessor's   contract    unreasonable. 

Evidence  held  insufficient  to  show  highway 
district's  contract  with  assessor,  providing  for 
the  payment  of  the  amn  of  |2,600  as  compen- 
sation, was  unreasonable. 

9.  Highways  €=>  1 13(4)— Evidence  held  no{ 
to  sustain  allowance  made  to  engineers  foi 
preliminary  work. 

Evidence  held  insufficient  to  sustain  allow- 
ance of  $12,697,  made  to  engineers  for  pre- 
liminary work. 

10.  Highways  «=9ll3(4)— Eaglneers  held  not 
entitled  to  Interest  on  claim  for  preliminary 
work. 

Engineers,   baring    performed   preliminary 
work,  were  not  entitled  to  interest  on  amount 
due  therefor,   where   no   time   had   been   fixed 
for  payment  of  the  claim  for  such  serrices. 
Hart  and  Wood,  33.,  dissenting.  . 


aVvt  other  caae*  see  Same  toplo  and  KBT-NOM DBB  In  alt  Key-Mambered  Oisests  and  lodezn 
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Appeal  from  Jackson  Chancery  Oonrt;  IflT- 
mah  F.  Reefler,  Chancellor. 

Proceedings  to  wind  np  the  affairs  of  the 
Arkansas  &  Missouri  Highway  District,  and 
to  adjudicate  the  liabilities  thereof.  Claims 
were  filed  by  the  Bowman  Engineering  Com- 
pany, by  J.  W.  NichoIstMt,  by  the  Commission- 
ers themselTes,  for  services  and  expenses,  and 
by  others,  to  which  certain  citizens  and  tax- 
payers in  the  district  remonstrated.  From 
those  portions  of  the  decree  giving  them  In- 
sutticlent  relief,  the  Bowman  Engineering 
Company  and  J.  W.  Nicholson  appeal,  and 
from  that  part  of  the  decree  fixing  the  fees 
and  expenses  of  the  Commissioners,  the  re- 
monstrants aroeal,  Reversed  and  ronanded, 
with  directions  on  the  appeal  of  the  Bowman 
Engineering  Company  and  J.  W.  Nicholson. 
Affirmed  on  appeal  of  remonstrants. 

Jno.  W.  &  Jos.  U.  Stayton,  of  Newport,  for 
appellants. 

Gustave  Jones,  of  Newport,  and  Mebaffy, 
Donham  &  Mehaffy,  of  Lilttle  Rock,  for  ap- 
pellee. 

McOUIXOCH,  O.  J.  The  Arkansas  &  Uls- 
sourl  Highway  District  in  Jackson  county 
was  created  by  a  special  act  of  the  General 
Assembly  of  the  year  1919  (Vol.  1,  Road  Acts 
1919,  p.  134),  the  purpose  being  to  construct 
a  road  a  little  over  44  miles  in  length  through 
Jackson  county  as  a  part  of  a  continuous 
highway  through  Arkansas  and  Missouri. 
The  statute  named  the  commissioners  and 
conferred  power  on  them  to  appoint  an  en- 
gineer, attorneys,  agents,  and  servants,  and 
an  assessor  to  assess  the  benefits  and  to 
select  the  route  of  the  road,  issue  bonds,  levy 
assessments,  and  complete  fhe  improvement 
of  the  road  in  accordance  with  the  design  of 
the  statute.  The  statute  contained  a  provi- 
sion that — 

If  "for  any  reason  the  improvement  herein 
authorized  and  directed  •  *  •  shall  not  be 
made,  all  expense  and  costs  accrued  to  that 
time  shall  be  charged  against  the  real  prop- 
erty in  the  dlstricC  etc. 

The  commissioners  appointed  appellant, 
Bowman  Engineering  Company,  a  copartner- 
ship composed  of  W.  A.  Bowman  and  C.  B. 
Ford,  as  engineers,  and  entered  into  a  writ- 
ten contract  whereby  said  appellants  under- 
took to  do  the  engineering  work  for  the  dis- 
trict, and  were  to  be  paid  as  compensation 
for  their  services  6  per  cent  of  the  actual 
construction  costs  of  the  improvement  not 
exceeding  |1,000,000,  and  4  per  cent,  on  the 
cost  of  construction  over  $1,000,000,  40  per 
cent,  of  the  entire  tee  to  be  paid  when  the 
construction  contract  was  let  Subsequently 
the  contract  was  amended  so  as  to  reduce  the 
fee  of  the  engineers  to  4V^  per  cent  of  the 
cost  of  Che  actual  construction.  In  this  con- 
tract said  appellants  agreed  to  do  all  the 
engineering  work  connected  with  tha  osok- 


struction  and  Improvement,  to  make  the  pre- 
liminary plans  and  supplement  the  plans  of 
the  Highway  D^artment,  make  final  plans, 
supervise  the  constmctlon  work,  furnish  es- 
timates on  the  work  done  from  time  to  time, 
and  to  do  everything  else  in  connection  with 
the  engineering  work  of  the  district,  and  to 
assist  the  assessor  in  making  the  assessment 
of  benefits.  The  contract  further  iwovlded 
that— 

It  "shall  not  take  effect  nntil  second  party 
has  furnished  first  party  a  good  bond  in  the 
sum  of  not  less  than  $1,000.00  for  contracts  of 
$50,000.00  or  under;  2  per  cent  of  construc- 
tion-contracts of  $50,000.00  to  $100,000.00; 
1%  per  cent,  on  construction  contracts  of 
$100,000.00  to  $200,000.00;  1  per  cent  on 
constmction  contracts  of  $200,000.00  or  over 
with  sureties  to  be  approved  by  the  first  party 
and  the  state  highway  department  conditioned 
that  second  party  shall  well,  and  truly  dis- 
charge the  duties  of  this  contract  and  prompt- 
ly repay  to  first  party  any  advance  or  over- 
payment that  may  be  made  to  second  party." 

Bond  was  given  under  this  clause  of  the 
contract  Other  matters  were  spcdfldtlly 
mentioned  in  the  contract  but  it  is  imnecea- 
sary  to  oiumerate  all  die  duties  Imposed  up- 
on the  engineers  by  this  contract 

The  preliminary  surveys  were  made  by  the 
engineers,  as  well  as  the  final  plans  and 
speciQcations  and  estimates  of  the  costs  of 
the  work  in  detail.  The  commisalonerB  ap- 
pointed appellant  J,  W.  Nicholson  as  assessor, 
and  agreed  to  pay  him  the  sum  of  $2,500  as 
compensation  for  his  services.  The  assess- 
ment was  made  by  said  assessor  with  the  as- 
sistance of  the  engineers,  and  a  list  of  the 
assessments  was  reported  to  the  commission- 
ers and  was  approved,  and  on  February  6, 

1920,  there  was  a  special  statute  enacted  at 
the  extraordinary  session  of  the  General  As- 
sembly, confirming  the  assessments  as  thus 
made.  The  letting  of  the  contract  for  the 
construction  of  the  work  was  thereafter  ad- 
vertised, and  the  a>glneers  performed  all  of 
their  services  with  respect  to  this  part  of 
the  proceeding.  The  bidders  submitted  their 
bids  on  the  advertised  date,  but  for  some 
reason  the  contract  was  not  let  though  the 
lowest  bid  was  accepted  and  the  amount  was 
within  the  assessment  of  benefits.  AU  fur- 
ther proceedings  were  h^d  in  abayance,  and 
nothing  further  was  done  until  the  General 
Assembly  convened  in  the  regular  session  of 

1921,  and  a  special  act  was  passed,  repealing 
the  law  creating  the  district  and  directing 
that  the  affairs  of  the  district  be  wound  up 
in  the  chancery  court  of  Jackson  county,  and 
that  the  Uabllities  of  the  dUtrlct  be  adjudi- 
cated and  paid  from  the  coUectlom  of  assess- 
ments on  the  benefits  on  the  real  property  la 
the  district.  The  present  proceedings  were 
taken  under  this  statute,  and  the  daims  tn- 
volved  on  this  appeal  were  filed  toe  allow- 
ance.   The  engineers  filed  a  claim  for  1.7 
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per  centum  of  the  estimated  cost  of  tbe  im- 
provement,  making  $17,434.82  and  Interest 
from  March  1, 1926,  to  date  of  payment  Ap- 
X)ellaiit  J.  W.  Nicholson  filed  his  claim  for  an 
nnpaid  balance  of  $1,250  on  the  contract  price 
of  his  services  as  assessor,  having  already 
been  paid  $1,250  by  the  commissioners.  The 
attorney  for  the  district  also  filed  his  claim 
for  services  under  his  contract  of  employ- 
ment with  the  commlBBloners,  and  the  com- 
missioners themselves  filed  their  respective 
claims  for  services  and  expenses.  There  were 
donbtlesa  other  claims  presented,  but  only 
those  enumerated  above  were  contested,  and 
the  proceedings  concerning  the  uncontested 
claims  were  not  brought  into  the  record,  so 
far  as  shown  by  the  abstract  Oertaln  dtl- 
SEens  and  taxpayers  In  the  district  intervened, 
contesting  the  validity  of  the  daims  above 
enumerated. 

The  cause  was  heard  by  the  coart  aa  the 
testimony  of  witnesses  and  documentary  evi- 
dence, and  a  decree  was  rendered,  fixing  the 
fees  of  the  engineers  at  $4,000,  and  fixing  tbe 
fee  of  the  assessor  at  $1,260,  the  amount  al- 
ready paid  to  him.  The  fees  of  the  attorney 
were  also  fixed  by  the  court,  and  the  fees  of 
the  commissioners.  An  appeal  has  been  pros- 
ecuted by  the  Bowman  Engineering  Company 
and  Mr.  Nlcholsm  from  those  parts  of  the  de- 
cree that  affect  their  respective  claims,  and 
the  remonstrants  am>ealed  from  that  part 
of  the  decree  fixing  the  fees  and  expenses  of 
the  comml8sioner&  There  has  been  no  ap- 
peal from  that  part  of  the  decree  which  fixes 
the  fees  of  the  attorney  of  the  district 

[1]  It  Is  ccHttended,  in  tbe  first  place,  by 
counsel  for  appellees  that  it  was  beyond  tbe 
power  of  the  Legislature  to  confer  Jurisdic- 
tion on  the  chancery  court  and  that  tbe 
statute  undertaking  to  do  so  is  void.  Simi- 
lar statutes  have  been  enforced  by  this  court 
without  question  raised  as  to  their  validity. 
Thibault  V.  McHaney,  Recvr.,  119  Ark.  188, 
177  S.  W.  877;  Sain  v.  Bogle,  122  Ark.  14, 
182  S.  W.  516.  This  power  could  rightfully 
be  conferred  as  part  of  the  general  Juris- 
diction of  chancery  courts  over  the  enforce- 
ment of  liens  <»  real  estate,  and  It  Is  un- 
necessary to  search  for  further  grounds  for 
conferring  this  Jurisdiction.  Murray  v.  Bap- 
ley,  30  Ark.  668 ;  Lane  et  al.  v.  Hallum  et  at, 
38  Ark.  885;  Kizer  Lumber  C!o.  v.  Mos^, 
56  Ark.  544,  20  S.  W.  400. 

[2]  The  appeal  of  the  remonstrants  from 
that  part  of  the  decree  which  relates  to  the 
fees  and  expenses  of  the  commissioners  may 
be  disposed  of  by  referring  to  the  fact  that 
no  attempt  has  been  made  to  abstract  the 
testimony,  and  we  are  unable  to  determine 
from  tbe  abstract  whether  the  fees  were 
properly  allowed  or  not  and  must  assume 
that  the  chancery  court's  decision  on  this 
subject  was  within  the  principles  of  law  an- 
nounced by  this  court  in  the  recent  case  of 
Gould  v.  Toland,  232  S.  W.  434,  947. 
235  S.W.— 26 


Tbe  chancery  court  decided  that  the  con- 
tracts between  the  district  and  the  engineers 
and  the  assessor,  respectively,  were  void, 
and  that  they  could  only  recover  on  a  quan- 
tum meruit  for  the  services  performed.  The 
court  was  wrong  in  this  conclusion. ' 

[3, 4]  It  was  within  the  power  of  the  com- 
missioners to  make  contracts  for  preliminary 
work.  We  perceive  no  reason  why  this  should 
not  be  so,  for  the  statute  conferred  authority 
on  the  commissioners  to  do  whatever  was 
necessary  to  carry  out  the  expressed  design 
of  the  lawmakers  in  enacting  the  statute,- 
The  preliminary  work  precedes,  of  course, 
all  permanent  work,  and  is  essential  before 
it  can  be  known  whether  or  not  the  perma- 
nent work  can  be  proceeded  with.  The  stat- 
ute creating  the  district  clothed  the  com- 
missioners with  power  to  have  the  prelim- 
inary work  done,  and  this  neceAsarlly  im- 
plied the  power  to  make  a  contract  with 
reference  to  the  doing  of  this  work.  There 
Is  as  little  reason  for  holding  that  tbe  power 
of  tbe  commissioners  is  limited  to  making 
contracts  concerning  permanent  work,  for 
preliminary  work  is  Just  as  essential.  The 
only  difference  Is  that  the  contract  for  pre- 
liminary work  may  be  made  in  the  beginning, 
whereas  the  contract  for  permanent  work 
must  be  made,  or  at  least  must  take  effect, 
after  it  is  ascertained  that  the  permanent 
work  can  be  done  within  the  limits  of  tbe 
assessment  of  benefits.  The  assessment 
work  was  preliminary  In  order  to  determine 
the  amount  of  benefits,  and  the  contract  with 
the  assessor  for  doing  that  work  was  with- 
in the  power  of  the  commissioners,  and  the 
contract  was  valid  unless  It  is  found  to  be 
improvident  and  unreasonable.  That  ques- 
tion will  be  dlscQssed  later  when  we  come 
to  review  the  evidence  In  the  case. 

There  was  no  separate  contract  with  the 
engineers  for  the  preliminary  work,  but  tbe 
contract  was  one  for  the  performance  of  all 
engineering  work,  both  preliminary  and  per- 
manent. We  have  decided  in  several  cases 
that  a  contract  for  permanent  work  is  pre- 
mature and  ineffective  until  it  is  determined, 
as  a  preliminary  matter,  what  tbe  estimated 
cost  of  tbe  Improvement  will  be,  and  what 
the  benefits  will  amount  to,  so  that  it  can  be 
seen  that  the  coat  will  not  exceed  the  bene- 
fits. Cherry  v.  Bowman,  106  Ark.  39,  152  S; 
W.  133;  Thibault  v.  McHaney,  Recvr.,  su- 
pra;  Gould  v.  Toland,  supra.  We  said  in 
Thibault  v.  McHaney,  Recvr.,  supra,  referring 
to  Cherry  v.  Bowman,  that  under  autborit>- 
of  that  case  a  tentative  contract  might  be 
entered  Into  for  permanent  work  In  advance 
of  the  assessment  of  benefits,  yet  such  con- 
tract would  not  be  operative  and  binding  on 
tbe  district  until  there  has  been  an  asHess- 
ment  of  benefits.  In  Gould  t.  Toland  we  said 
tbat  the  premature  contract  for  permanent 
construction  remains  In  abeyance,  and  does 
not  become  effective  until  the  assessment  of 
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benefits  hu  been  made  for  the  purpose  of 
ascertaining  whether  the  coat  of  the  improve- 
ment will  exceed  in  value  the  assessment  of 
benefits.  None  of  the  cases  referred  to  de- 
cide whether  or  not  it  is  within  the  power  of 
the  commissioners  to  withdraw  from  a  ten- 
tative contract  before  It  becomes  effective, 
and  it  is  unnecessary  to  do  so  in  the  present 
case,  nor  do  those  cases  decide  just  what 
is  necessary  to  make  the  contract  efl^ective. 
We  think,  however,  that  it  follows  necessarily 
from  those  decisions  that  there  must  be  a 
distinct  recognition  in  some  form  of  the 
existence  of  the  prematurely  made  contract 
after  the  time  comes  for  it  to  be  made  effec- 
tive; in  other  words,  when  it  is  determined 
that  the  total  cost  of  the  improvement  will 
not  exceed  the  benefits.  In  the  present  case 
there  was  an  assessment  showing  benefits 
in  excess  of  the  estimated  cost  of  the  im- 
provement, and  therefore  it  was  within  the 
power  of  the  commissioners  to  make  the  con- 
tract The  evidence  shows  that  after  the 
assessments  were  completed  and  approved, 
the  contract  was  treated  as  being  in  effect, 
and  proceedings  were  taken  thereunder  look- 
ing to  the  ccmstruction  of  the  imrmanent 
work.  The  engineers  performed  a  substan- 
tial part  of  the  contract  in  supervising  the 
work  of  advertising  and  receiving  bids  for 
the  letting  of  the  contract  The  case  dif- 
fers Iq  this  respect  from  Tbibault  v.-  Mc- 
Haney,  Becvr.,  and  Gould  v.  Toland,  anpra, 
in  that  the  facts  in  those  cases  were  that 
there  was  never  any  assessment  of  benefits, 
and  the  time  never  came  for  the  contract  to 
be  made  effective.  The  circumstances  in  this 
case  bring  it  directly  within  the  rule  in  Mor- 
gan S<nglneering  Co.  v.  Cache  River  Drainage 
District  IIB  Ark.  437,  172  S.  W.  1020,  where 
the  contract  for  the  whole  of  the  engineering 
work  was  made  in  advance,  as  in  the  pres- 
ent case,  and  some  of  the  permanent  work 
was  done  thereunder.  We  decided  in  that 
case  that  the  contract  was  vaUd,  and  that 
the  obligations  thereof  could  not  be  impaired 
by  subsequent  legislation,  so  far  as  concerned 
the  payment  of  earned  compensation  for 
work  done  under  the  contract  The  claims 
made  in  the  present  case  are  limited  to 
earned  compensation  under  the  contract  and 
we  have  nothing  else  to  deal  with.  This  con- 
tract as  before  stated,  was  cme  for  the  whole 
engineering  work,  and  not  a  separate  con- 
tract for  each  particular  work.  There  was 
a  provision  for  pajrment  of  40  per  centum  of 
the  fee  as  soon  as  the  contract  for  construc- 
tion was  entered  into,  but  this  did  not  sepa- 
rate the  contract  but  only  constituted  a 
specification  of  time  for  payment.  Morgan 
Eng.  Co.  V.  Cache  Wver  Drain.  Dist,  supra: 
'Oould  T.  Toland,  supra. 

It  follows,  therefore,  that  appellant  en- 
gineers were  entitled  to  recover  compensa- 
tion, not  on  the  quantum  meruit,  but  for  the 
proportionate  earned   ctmtract  price.     8acb 


was  the  effect  of  our  decisions  In  the  case 
Just  cited  (Morgan  Engineering  Co.  v.  Cache 
Biver  Drain.  Dist,  snpra).  ■  There  is  notlilng 
in  our  decision  in  the  case  of  Sain  v.  Bogle, 
supra,  wtiich  militates  against  tills  view.  In 
that  case  the  drainage  district  was  diss<dved 
by  special  act  of  the  Legislature,  and  there 
was  a  contest  in  the  chancery  court  over  the 
fees  of  the  attorneys  and  engineers,  and  we 
decided  that  under  the  proof,  the  allowances 
made  by  the  chancellor  were  excessire.  We 
determined  from  the  evidence  what  was  a 
reasonable  fee  for  the  attorneys,  and  as  we 
found  that  the  evidoice  related,  in  part  to 
compensation  to  the  engineers  for  work  for 
which  they  were  not  entitled  to  charge,  we 
remanded  the  cause  for  further  proof  limited 
to  compensation  only  for  work  which  the  en- 
gineers could  legally  charge  against  the  dis- 
trict 

[(,  I]  We  have  said  that  contracts  made  by 
the  commissioners  with  the  assessor  for  the 
amount  of  fee  must  be  reasonable  in  order  to 
be  valid  and  binding.  The  commissioners 
have  power  to  make  contracts,  but  they  are 
trustees  of  the  property  owners,  and  can 
only  make  reasonable  ones.  The  owners  of 
the  property  have  a  right  to  challenge  the 
validity  of  sudi  contracts  by  showing  that 
tfiey  are  unreasonable.  Of  course  In  testing 
the  validity  of  such  contracts,  the  court 
lAould  not  substitute  its  own  judgment  Efrl- 
marily  for  that  of  the  commissioners,  the  au- 
thority to  make  the  contract  being  lodged  by 
the  lawmakers  in  the  commissioners,  but  the 
inquiry  of  the  court  is  to  determine  whether 
or  not  the  contract  is  so  improvident  as  to 
demonstrate  its  unreasonableness. 

[7]  Proot  was  taken  In  the  present  case 
to  show  whether  or  not  the  contracts  with 
the  engineers  and  assessor  were  unreason- 
able. The  contract  with  the  engineers  was 
for  the  payment  of  4%  per  centum  of  the 
actual  cost  oi  construction,  and  considerable 
of  the  testimony  was  adduced  to  show  that 
this  contract  "was  «aas(mable.  Three  en- 
gineers, who  were  not  shown  to  be  interested 
in  any  direct  manner  in  the  present  litiga- 
tion, testified  that  the  customary  contracts  in 
this  state  for  such  services  were  5  per  cen- 
tum of  the  total  cost  of  construction,  and 
that  the  custom  in  most  of  the  other  states 
was  even  a  higher  rate  of  percentage  as 
compensation.  The  engineers  themselves  tes- 
tified concerning  the  value  of  their  services 
and  what  was  done  under  the  contract  The 
only  testimony  on  the  other  side  was  con- 
cerning the  amount  paid  for  engineering  serv- 
ices in  two  or  three  other  districts,  much 
smaller  than  the  one  involved  now. 

It  appears  to  us  that  the  testimony  was 
clearly  preponderating  in  favor  of  the  rea- 
sonableness of  this  contract  and  there  la 
very  little  in  the  evidence  to  the  contrary. 
We  see  no  reason  for  disregarding  the  testi- 
mony of  men  who  know,  or  pretend  to  know. 
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the  value  of  each  servicies  and  are  oonversant 
'With  the  partlCDlar  work  done  imder  such 
contracts. 

[t]  The  same  may  be  said  with  respect  to 
the  contract  with  the  assessor.  He  testified 
himself  concerning  the  amount  of  work  done, 
axkd  there  was  other  testimony  on -that  sub- 
ject which  corroborated  his  statement  and 
tended  to  show  that  the  contract  was  rea- 
sonatfle.  The  only  testimony  against  it  is 
that  whicb  shows  the  salary  or  emolnment 
of  the  assessor  of  Jackson  county,  which  Is 
not  necessarily  a  criterion!  for  determining 
the  value  of  serrlces  in  the  assessment  of 
benefits  from  local  Improvements.  Our  con- 
clusion Is  that  the  preponderance  of  the  tes- 
timony Is  In  favor,  also,  of  the  reasonable- 
ness of  the  contract  with  the  assessor,  and 
there  is  no  reason  for  setting  it  aside;  and, 
since  the  assessor  has  performed  the  whole 
of  the  contract,  he  is  entitled  to  the  full  con- 
tract price. 

The  question  now  arises  as  to  what  should 
be  the  proportionate  allowance  for  the  en- 
gineers. Each  of  the  two  oiglneers  was  in- 
troduced as  a  witness,  and  testified  fully  as 
to  the  work  done  under  the  contract.  They 
oetailed  what  was  done,  the  number  of  men 
engaged,  length  of  Hme  and  the  actual  ex- 
pense "of  doing  the  work.  It  appears  from 
this  testimony  that  both  of  the  engineers 
gave  their  x>ersonaI  services,  and  that  they 
had  a  crew  of  about  nine  men  engaged  in 
the  work  making  the  survey.  They  main- 
tained an  office,  where  the  office  work  pur- 
suant to  this  contract  and  others  which  they 
had  at  the  same  time  was  conducted.  In 
the  testimony  of  one  of  the  engineers  there 
is  presented  an  itemized  acconnt  of  the  ex- 
penses, which  aggregated  the  sum  of  $12,697, 
and  which  Included  the  salary  of  Mr.  Bow- 
man for  seven  months  at  $300  a  month,  and 
the  salary  of  Mr.  Ford  at  $2S0  per  month, 
also  the  sum  of  $3,600  for  profits  or  compen- 
sation of  the  &m  during  the  period  of  12 
months.  The  testimony  showed  that  they 
were  engaged  in  the  work,  and  were  hold- 
ing themselves  in  readiness  for  the  work  a 
much  longer  time.  The  three  engineers  who 
were  introduced  as  expert  witnesses  gave 
their  opinion  as  to  the  proportionate  amount 
earned  under  the  contract  Two  of  them 
said  that  the  engineering  work  done  up  to 
the  time  of  the  letting  of  the  contract  was 
50  per  centum  of  the  whole  work;  the  work 
up  to  that  time  being  creative  and  after  that 
time  supervisory.  One  of  the  enfrineers  tes- 
tified that  from  40  to  50  per  centum  would 
be  the  proper  proportion.  The  claim  of  the 
•engineers,  as  presented  for  allowance,  Is  for 
40  per  centum  of  the  contract  price. 

[I]  While  we  think  that  the  testimony  es- 
tablishes the  reasonableness  and  validity  of 
the  contract,  as  a  -ft-hole,  it  Is  not  clear  from 
the  testimony  In  this  particular  instance 
tfcat*  the  engineers  earned  a  per  centum  of 


40  per  cent  for  the  proporUoriate  amount  of 
work  done.  The  fact  that  the  engineers 
themselves  made  out  an  account  of  the  ac- 
tual expenses,  showing  that  those  expenses 
amounted  to  only  15,247,  and  that  the  re- 
mainder is  an  allowance  as  compensation 
ror  their  services,  is,  we  think,  an  emphatic 
statement  that  such  is  a  reasonable  propor- 
ti(Hiate  compensation  for  the  work  done.  Of 
course,  the  engineers  are  entitled  to  their 
profits  on  the  proportionate  part  of  the  work 
done  under  the  contract,  and  are  not  Umited 
to  actual  salary  which  would  be  paid  to 
those  engaged  In  doing  such  work,  but  here 
we  have  Incorporated  In  this  statement  what 
was  evidently  their  Idea  of  a  reasonable 
salary  anu  also  of  the  reasonable  profits  to 
go  to  the  copartnership.  In  addition  to  that, 
there  Is  another  feature  of  the  testimony 
which  is  quite  significant  In  determining  the 
proportionate  value  of  these  services.  Mr. 
Ford  testified  that  they  were  enabled  to  do 
the  preliminary  part  of  the  work  at  n  lower 
price  because  of  the  familiarity  previously 
acquired  by  each  of  the  engineers  as  to  the 
land  In  the  district,  the  topography  of  the 
locality,  and  also  the  fact  that  they  had  the 
field  notes  In  their  opce,  from  which  in- 
formation could  be  gained  and  with  which 
they  were  already  familiar.  He  testified  that 
on  that  acconnt  they  made  a  deduction  of 
three-fourths  per  centum  from  the  original 
contract  price.  Now  this  demonstrates  be- 
yond conjecture  that  the  preliminary,  or, 
as  the  engineers  term  it,  the  creative,  part 
of  the  work  was  subject  to  reduction  In  this 
particular  instance  of  three-fourths  of  1  per 
centum  of  the  contract  price.  When  this  is 
deducted  from  the  40  per  centum.  It  leaves 
substantially  the  sum  shown  by  the  appe- 
lant engineers  In  their  estimate  of  cost  of 
the  Improvement  In  other  words,  to  be 
exact  In  the  figures,  this  deduction  of  three- 
fourths  of  1  per  centum  from  the  40  per  cen- 
tum presented  by  appellants  In  their  claim 
reduces  it  to  the  sum  of  $12,822. 

We  are  therefore  of  the  opinion  that,  taking 
the  testlmcMiy  as  a  whole,  and  giving  each 
part  due  credence,  the  account  made  out  by 
the  engineers  showing  actual  cost  of  construc- 
tion at  the  sum  of  $5,247,  and  compensation 
to  the  members  of  Uie  firm  Individually  and 
to  the  copartnership  of  $7,450,  making  a 
total  of  $12,697,  is  the  proper  proportionate 
amount  which  they  should  be  allowed  under 
the  contract 

[10]  Something  must  be  said  with  Respect 
to  the  claim  of  the  engineers  for  interest  on 
their  account.  They  are  entitled  to  recover, 
as  we  have  said,  on  the  contract,  but  the 
amount  is  not  liquidated  and  has  to  be  as- 
certained from  the  evidence.  Under  the  con- 
tract the  first  payment  of  40  per  centum  was 
to  be  made  "when  the  construction  contract 
is  let."  It  appears  from  the  evidence  that 
the  contract  was  never  let,  and  that  the  Leg- 
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talatDre,  in  fhe  repealing  statute  sntMequeni- 
ly  enacted,  adt^ted  anotber  procedure  for 
compensation  under  the  contract.  Tide  pro- 
cedure was  by  tbe  adjustment  of  tbe  amounts 
in  the  chancery  court.  There  was  therefore 
no  fixed  time  for  the  payment  of  the  claim 
from  which  Interest  could  be  computed,  and 
we  are  of  the  opinion  that  no  Interest  Is 
properly  chargeable  in  favor  of  tbe  claimants. 
Tbe  decree  is  therefore  reversed  on  the  ap- 
peal of  tbe  Bowman  Engineering  (Company 
and  3.  W.  Nicholson,  and  the  cause  remand- 
ed, with  directions  to  enter  a  decree  in  favor 
ot  Bowman  Engineering  Company  for  the 
sum  of  $12,697,  with  costs,  and  in  favor  of 
appellant  J.  W.  Nicholson  for  tbe  sum  of 
$1,250  with  costs,  in  addition  to  tbe  amount 
already  paid  to  him.    It  la  so  ordered. 

WOOD  and  HART.  JJ.,  dissent 

HABT,  J.  (dissenting).  If  the  interpre- 
tation now  placed  upon  tbe  opinion  in  Mor- 
gan Engineering  Co.  v.  Cache  Biver  Drain- 
age District,  116  Ark.  487,  172  S.  W.  1020, 
is  to  be  wmsldered  correct.  Judge  WOOD  and 
myself  believe  that  the  contract  in  the  in* 
stant  case  is  In  no  wise  like  the  contract  In 
that  case,  and  that  ftie  majority  opinion  is 
wrong  in  so  holding.  Tbe  contract  in  tbe  in- 
stant case  is  somewhat  long,  but  we  believe 
it  is  necessary  to  set  out  tbe  following: 

"The  compensation  of  second  party  shall  be 
an  amoont  equal  to  6  per  cent,  of  the  actual 
construction  cost  of  all  tbe  improvements  made 
by  first  party  not  exceeding  in  cost  $1,000,- 
000.00  and  4  per  cent,  on  all  such  costs  in 
excess  of  $1,000,000.00,  to  be  paid  as  follows- 
40  per  cent,  of  the  entire  fee  to  be  paid  when 
the  construction  contract  is  let,  or  if  more  than 
one  construction  contract  is  let,  the  propor- 
tionate part  of  said  40  per  cent,  represented 
by  Qm  contracts  that  are  let  Tbe  balance  of 
said  compensation  is  to  be  paid  in  installments 
by  first  party  to  second  party  at  the  same 
times  and  in  the  same  proportions  that  cash 
on  estimates  is  paid  to  the  contractor  or  re- 
spective contractors.  If  for  any  reason  the 
letting  of  contracts  are  delayed  beyond'  90 
days  from  tbe  completing  of  tbe  final  plans, 
then  first  party  shall  make  arrangements  to 
secure  fmids  and  pay  second  party  as  a  partial 
payment  the  costs  that  they  have  been  put  to 
for  tbe  preliminary  surveys  and  preliminary 
plans  made  to  that  time,  including  compensa- 
tion to  second  party  at  the  rate  of  $200.00  a 
month  from  the  date  of  this  contract  to  tbe 
time  the  construction  contract  is  let  and  when 
such  contract  or  contracts  are  let  then  party 
of  second  part  will  be  paid  40  per  cent  of  en- 
tire fee  that  date,  less  all  amounts  paid  to 
second  party  to  that  date  of  such  settlement. 
The  first  party  agrees  to  pay  said  compensa- 
tion as  herein  set  forth." 

"Seventh.  This  contract  shall  not  take  effect 
until  second  party  has  furnished  first  party  a 
good  bond  in  the  sum  of  not  less  than  $1,000.00 
for  contracts  of  $60,000.00  or  under;  2  per 
cent  on  construction  contract*  of  $50,000.00 
to  $100,000.00;  1^  per  cent  on  constmction 


contracts  of  $100,00000  to  $200^000.00:  1  per 

cent  on  construction  contracts  of  $200,000.00 
or  over  with  sureties  to  be  approved  by  the 
first  party  and  the  state  highway  department 
conditioned  that  second  party  shall  well,  and 
truly  discharge  the  duties  of  this  contract  and 
promptly  repay  to  first  party  any  advance  or 
overpayment  tiiat  may  be  made  to  aecond 
party." 

There  la  a  dauae  dealing  with  tbe  oom- 
penaation  to  be  paid  the  engineers.  Tbe 
language  used  here  Is  40  per  cent  ot  the 
entire  fee  to  be  paid  when  the  conatructSon 
contract  Is  let  The  balance  of  said  oom- 
pensation  Is  to  be  paid  In  InstallmoitB  at  the 
same  time  and  In  the  same  proportion  tliat 
cash  or  estimates  is  paid  to  the  contractor. 

Tbe  contract  then  provides  that  if  for  any 
reason  the  letting  of  construction  contracts 
is  delayed  beyond  90  days  from  the  complet- 
ing of  the  final  plans,  tbe  engineers  shall  be 
paid  their  expenses  for  preliminary  xdans 
and  $200  per  month  from  the  date  of  the 
contract  to  the  time  tbe  cmistruction  con- 
tract la  let  Thus  we  see  tbat  the  cootract 
provides  a  detailed  and  definite  method  by 
which  payments  were  to  be  made  to.  the  en- 
gineers. 

The  seventh  section  deals  with  a  wholly 
dUCerent  matter.  It  In  plain  terma  says 
tbat  tbe  contract  shall  not  take  effect  until 
the  engineers  have  furnished  a  bond  or  bonds. 
the  amounts  of  which  axe  dependent  upon 
the  size  of  the  oonstructioa  contracts.  The 
language  Is  too  idaln  for  Judicial  omatmc- 
tlon  and  If  It  does  not  mean  that  the  coo- 
tract of  the  commissioners  with  the  engi- 
neers la  not.  to  take  effect  until  a  omtract, 
or  contracts,  tor  the  oooatruction  of  the  road 
has  been  let  It  Is  difficult  to  perceive  bow 
language  to  accomplish  tbat  purpose  could 
have  been  used.  It  must  be  conceded  that 
it  was  a  wise  and  expedient  precaution  for 
the  commissioners  to  take;  fOr  It  ma^  be 
readily  seen  that  many  unforseen  things 
might  occur  which  would  prevent  tbe  con- 
struction of  the  road.  One  of  these  was  that 
litigation  lo<^lng  to  tbe  dissolution  ot  tbe 
district  was  pending  when  tbe  .contract  was 
executed.  Another  was  opposition  to  the  dis- 
trict on  tbe  part  of  tbe  landowners  which 
might  cause  the  act  creating  the  district  to 
be  repealed,  and  this  is  what  did  happen. 
Again  the  assessment  of  benefits  might  prove 
to  be  less  than  tbe  estimated  cost  of  tbe  im- 
provement Other  reasons  might  be  assigned, 
attesting  tbe  wisdom  of  such  a  provision, 
but  it  is  enough  for  us  tbat  the  language 
used,  when  given  its  plain  and  ordinary  sig- 
nlflcaflon,  means  that  the  contract  shall  not 
take  effect  until  the  bonds  d^>endent  upon 
tbe  construction  ccmtracts  are  given.  It 
would  seem  that  no  useful  purpose  could  be 
served  by  diverting  this  provision  from  tbe 
design  sought  to  be  accomplished  by  It  and 
applying  It  to  a  wholly  different  purpose 
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wUch  had  already  been  accomplished  by  a 
preceding  clause  of  the  contract  No  con- 
tracts for  the  construction  of  the  improve- 
ment were  executed,  nor  were  engineer's 
bonds  dependent  npon  them  executed.  Hence 
tbe  contract  never  became  effective. 

I3ut  we  do  not  believe  that  the  case  of 
Morgan  Engineering  Co.  v.  Cache  Elver 
Drain.  Dlst.,  supra,  should  be  construed  ac- 
cording to  the  majority  opinion.  It  is  true 
we  said  in  that  cvinicn  that  any  law  passed 
by  the  Legislature  vrhicb  would  impair  the 
obligation  of  the  contract  of  the  commission- 
ers with  the  engineering  company  would  be 
contrary  to  our  Constitution.  It  is  equally 
self-evident  that  every  decision  must  be  con- 
strued with  reference  to  the  particular  facts 
of  the  case,  and  the  previous  dedsidus  uf  the 
court  bearing  ui>on  the  question  at  iasua 
In  Cherry  v.  Bowman,  106  Ark.  89,  152  8. 
W.  183,  It  was  held  that  the  provisions  of  a 
statute  or  the  Constitution  are  read  Into  a 
contract  This  doctrine  was  reiterated  In 
Tblbanlt  v.  McHaney,  Receiver,  119  Ark.  188, 
177  S.  W,  877,  and  several  later  cases,  and 
is  also  a  prlndple  of  universal  application. 

The  ecmtentioa  of  the  commissioners  was 
tbat  under  the  terms  of  the  repealing  act  the 
Morgan  Engineering  Company  could  only 
have  such  compensation  as  the  Jury  might 
find  reasonable.  This  contention  was  based 
upon  the  theory  that  the  repealing  act  pro- 
vided that  claimants  should  be  allowed  "rea- 
sonable compensatiom  for  sucih  services  roi- 
dered,"  and  that  the  repealing  statute  gov- 
erned. On  the  other  hand,  it  was  claimed  by 
the  Morgan  Bngineering  Company  that  the 
contract  governed,  and  that  the  company 
having  done  all  the  preliminary  work,  it  was 
entitled  to  recover  under  its  Interpretation 
of  the  contract.  See  page  448  of  116  Ark., 
page  1022  of  172  8.  W. 

The  court  held  the  contract  only  prorlded 
a  method  of  payment.  This  Is  far  from  hold- 
ing that  the  commissioners  could  make  a  con- 
tract for  unreasonable  fees.  So  It  will  be 
seen  that  the  principal  point  of  dispute  be- 
tween the  parties  was  whether  the  provi- 
sions of  the  repealing  act  or  the  contract 
should  govern.  In  our  opinion,  the  court 
correctly  held  that  neither  should  govern. 
This  .was  in  application  of  the  rule  laid  down 
In  Cherry  v.  Bowman,  supra,  that  there  are 
certain  conditions  whidi  the  law  reads  into 
every  contract  and  in  obedience  to  the  Con- 
stitution that  no  law  shall  be  passed  impair- 
ing the  obligation  of  a  contract  (Here  It 
may  be  stated  as  a  matter  of  information, 
and  not  as  argument  that  the  transcript  in 
the  case  of  Morgan  Eng.  Co.  v.  Cache  River 
Drain.  Dlst,  supra,  shows  that  the  engineers 
had  gone  beyond  the  preliminary  survey  and 
had  located  a  large  part  of  the  drainage 
ditch,  and  it  did  not  appear  whether  perma- 
nent construction  of  the  ditch  had  been  com- 
menced.) 


Therefore  the  meaning  of  the  last-dted 
case  ought  to  be  that  if  the  construction  of 
the  Improvement  had  progressed  to  a  point 
where  the  construction  contract  bad  been  let 
and  work  had  been  done  thereunder,  the  Leg- 
islature could  not  pass  an  act  Impairing  the 
obligation  thereof.  If  It  holds  otherwise,  ^it 
has  been  overruled  by  the  cases  of  Sain  v. 
Bogle,  122  Ark.  14,  182  S.  W.  615,  and  Bayou 
Meto  Drainage  Dist  v.  ChapUne,  143  Ark. 
446,  220  8.  W.  807.  Indeed,  we  think  lU 
principles  are  upheld  by  those  as  well  as 
other  later  cases.  In  Sain  v.  Bogle,  supra, 
the  contract  with  the  engineers  was  prac- 
tically the  same  as  in  Morgan  Eng.  Co.  v.. 
Cache  River  Drain.  Dlst.,  supra,  as  shown 
by  the  opinions  which  were  written  by  the 
same  Judge.  The  county  court  had  estab- 
lished the  district  Landowners  had  attacked 
the  district,  and  the  validity  of  the  district 
had  been  upheld.  Subsequently  the  Legis- 
lature, as  in  the  Instant  case,  r^ieeled  the 
act  creating  the  district  The  court  there  held 
that  the  engineers  were  only  entitled  to  pay 
for  work  done  by  them  for  the  district  on 
the  same  principle  that  attorneys  are  al- 
lowed fees,  in  effect  holding  that  they  were 
only  entitled  to  a  reasonable  compensation. 

In  Bayou  Meto  Drain.  Dist.  v.  Chaplin^. 
143  Ark.  448,  220  S.  W.  807,  the  court  said: 

"The  commissioners,  as  pnblic  agents  under 
the  statnte,  as  we  have  seen,  are  not  clothed  ^ 
with  arbitrary  power  in  the  matter  of  fixing 
fees  of  attorneys.  They  are  acting  as  trustees 
for  the  pnblic,  and  must  have  an  eye  to  the 
interests  of  those  whom  they  serve — the  prop- 
erty owners  who  pay  all  the  expenses  inddent 
to  the  Improvement  They  mttst  be  guided,  in 
entering  into  the  contract  of  employment  with 
attorneys  and  fixing  their  oompensation,  by 
what  would  be  a  reasonable  oompensation  for 
services  which  the  attorneys  are  actually  to 
render.  It  was  not  the  purpose  of  the  statnte 
to  confer  upon  the  commissioners  absolute 
power  to  contract  with  the  attorneys  for  fees  ' 
that  wonld  be  exorbitant  and  nnrecuMnable  for 
the  services  rendered  the  district.  WhOe  the 
presumption  is  tbat  these  public'  agents  will 
consdentionsly  discharge  their  duties,  yet  it  is 
not  impossible,  and  indeed  is  entirely  within  the 
range  of  probability,  that  unreasonable  and  un- 
conscionable fees  may  occasionally  be  agreed 
upon  between  the  attorneys  and  commission- 
ers. A  statute  giving  the  commlasieners  abso- 
lute power  in  the  premises  to  thus  squander 
the  money  of  the  taxpayers,  levied  for  the 
purposes  of  making  the  improvement  would 
be  contrary  to  public  policy." 

In  that  case,  the  district  was  constructed 
and  the  attorneys  were  employed  by  the  com- 
misslonera  The  dispute  was  whether  the 
parties  agreed  upon  compensation  and  what 
it  should  be.  No  reason  is  given  and  none 
is  perceived  by  us  why  the  salutary  and  Just 
rule  in  that  case  diould  be  disregarded.  It 
Is  worthy  of  note  that  In  that  case  the  dian- 
cellor  fixed  the  fee  of  the  attorneys  at  $6,000 
and  this  court  reduced  it  to  $4,000.    If  the 
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parties  could  not  contract  for  an  "unreason- 
able fee  after  the  services  had  been  per- 
formed, for  like  reason  they  could  not  do  bo 
in  advance  of  a  performance  of  the  services. 

17  the  construction  of  law  announced  by 
the  majority  should  be  considered  correct, 
we  think  its  application  to  the  facts  is  wrong. 
We  think  so  because  they  have  overlooked  a 
settled  and  fundamental  rule  In  applying  the 
law  to  a  given  state  of  facts.  The  rule  of 
law  referred  to  was  announced  by  this  court 
in  its  early  history  in  Miller  v.  Jones,  32 
.\rk.  337,  where  It  was  said  that  the  nonpro- 
duction  of  evidence  clearly  within  the  power 
of  a  party  creates  a  strong  presumption  that, 
if  produced.  It  would  be  against  him.  Prof. 
Oreenleaf,  our  greatest  law-writer  on  Evi- 
dence, is  dted  as  authority  for  the  holding. 
The  rule  has  been  approved  by  the  Supreme 
Court  of  the  United  States  in  Kirby  v.  Tall- 
madge,  160  U.  S.  379,  16  Sup.  Ct.  349,  40  I/. 
Ed.  463.  Indeed,  it  is  a  general  rule.  See 
case  note  to  Ann.  Cas.  1914A,  at  page  909 
et  seq. 

The  rule  prevails  in  equity  as  well  as  at 
law  that  the  omission  by  one  party  to  ofTer 
evidence  which  may  be  within  his  reach,  to 
control  or  explain  evidence  given  by  his  ad- 
versary affecting  his  interests,  Is  a  clrcum- 
atanoe  of  great  weight  against  him.  It  Is 
generally  regarded  as  conduct  In  the  nature 
of  admission.  In  the  application  of  this  rule 
in  the  instant  case,  It  may  be  said  that  the 
te.stimony  of  the  engineers  is  so  vague  and 
indefinite  as  to  be  Intrinsically  weak  and  en- 
tlOed  to  but  little  weight.  It  Is  true  tha'i 
several  engineers  have  been  Introduced  who 
have  testified  that  the  amount  claimed  was 
reasonable.  It  is  very  significant,  however, 
that  they  did  not  know  what  services  the 
«*ngineers  had  really  performed.  This  is 
•<hown  by  the  fact  that  the  engineers  them- 
selves did  not  tell  what  the  work  had  .cost 
Ibera,  and  bow  much  of  it  bad  been  peiv 
formed  by  one  of  the  firm.  Their  answers 
are  evasive.  Th^r  own  testimony  shows 
that  one  of  the  partners  was  actively  en- 
gaged In  other  work.  Their  testimony  shows 
that  they  were  engaged  In  various  otbef  en- 
terprises at  the  same  time  which  demanded 
their  snpervislon  and  direction.  All  of  thdr 
contracts  were  carried  out  by  employees.  In 
this  particular  district  Morrow  was  the 
transit  man,  and  cost  them  $175  per  month. 
The  level  man  cost  $140  per  month,  includ- 
ing expenses.  The  rod  man  was  paid  $4  per 
day  and  expenses.  Two  dollars  per  day  was 
the  expense  of  outside  labor. 

According  to  the  testlm»ny  of  the  engi- 
neers, one  of  them  sketched  the  profile,  and 
Morrow  drew  it.  Morrow  made  the  plans 
and  did  all  the  drafting.  Each  employee 
wrote  his  own  notes.  According  to  Bowman, 
Morrow  was  still  worldng  for  him  at  the 
time   his    (Bowman's)    evidence   was   given. 


Here  Is  the  statement  of  the  chancery  court 
In  rendering  Its  decree  In  regard  to  the  en- 
gineer's expenses  and  fees,  which  we  think 
is  b<nme  out  by  the  facts : 

"As  to  the  engineer's  contract:  Under  the 
testimony  of  the  engineers  themselves,  it  is 
improvident  and  excessive,  and  very  much  so. 
And  then  when  they  get  away  from  the  con- 
tract which  Mr.  Ford  was  trying  to  make 
seem  reasonable  and  proper,  figuring  in  every- 
thing possible  to  show  how  much  conld  be 
made,  the  most  he  conld  make  It  then  was  $12,- 
687.  And  that  included  $8,600  for  the  Bow- 
man Engineering  Company  which  they  bad 
figured  as  salary  at  $300  per  month  for  Mr. 
Bowman  and  $200  per  month  for  Mr.  Ford 
himself.  They  had  figured  their  profits,  and 
then  put  in  $3,600  more,  and  $500  for  reports, 
$280  for  office  rents  and  Hghts,  $200  for  a  cal- 
cnlating  machine;  $187  for  rents  on  their  own 
instruments,  all  of  whidi  I  think  are  incompe- 
tent, and  should  not  be  iised  in  compoting  the 
value  of  their  services,  and  wMch  would  re- 
duce the  worth  of  their  services  rendered  to 
below  $8,000  at  their  own  figures.  Now,  if 
by  an  expense  of  less  than  $8,000  and  by 
doing  the  greatest  amount  of  the  work  under 
the  contract  they  conld  make  a  profit  Vl 
from  $10,000  to  $12,000,  then  the  contract  is 
certainly  improvident  and  excessive  and  for  an 
unreasonable  amount.  That  is  taking  his  own 
testimony  for  it.  And,  taking  the  other  wit- 
nesses-^this  witness  who  did  the  work  said 
that  they  could  make  two  miles  a  day  in  pre- 
paring this  work,  but  say  they  could  make  only 
one  mile  a  day— it  wouldn't  take  them  seven 
months  to  do  it.  Mr.  Bowman  says  himself 
they  only  worked  160  days;  still  they  charge  for 
seven  months.  I  tUnk  that  $4,000  would  be 
ample  pay  for  the  work  done  by  the  Bowman 
Bn^neering  Company;  and  that  is  what  the 
decree  will  be."  , 

According  to  the  testimony  of  the  engi- 
neers. Ford  did  part  of  the  work,  but  Mor- 
row did  most  of  it.  Morrow  was  as  com- 
petent as  Ford.  They  paid  Morrow  $175  per 
month.  No  effort  is  made  by  the  engineers 
to  sbow  why  they  should  receive  so  much 
more  than  they  paid  Morrow,  whom  they  ad- 
mit was  competent  to  do  the  ■work,  by  tes- 
tifying that  they  kept  him  in  their  employ 
for  that  purpose.  It  will  be  noticed  that 
tbey-  charged  $2,100  for  Bowman  for  seven 
montiis  when  be  bad  personal  charge  of  oth- 
er work.  Ford  was  paid  $250  per  month  for 
tbe  same  time  when  a  large  part  of  the  time 
be  was  engaged  In  other  work.  Then,  again, 
the  firm  charged  tor  the  same  seven  months 
$3,600.  Tbe  engineers  admit  that  they  were 
engaged  in  various  other  enterprises  at  tbe 
same  time.  They  do  not  even  sbow  that  they 
were  at  work  on  It  for  seven  months. 

It  Is  fairly  inferable  from  their  evidence 
that  tbey  kept  a  book  of  accounts  and  could 
have  told  to  a  dollar  what  it  cost  them  to 
nuike  the  survey.  If  they  did  not  keep  ac- 
curate books,  their  evidence  shows  they  ke^ 
a  pay  roll.    They  coald  have  told  from  tbelr 
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bnnk  diecks  wbat  that  survey 
Their  own  evidence  shows  that  Morrow  was 
still  in  their  employ.  He  had  charge  of  the 
work,  and  doubtless  knew  what  bis  pay  roll 
amounted  to  each  week,  and  how  long  he 
was  engaged  In  the  work. 

In  the  Chapline  Case,  above  cited,  the  rec- 
ord shows  that  the  attorneys  were  employed 
while  the  improvement  was  being  construct- 
ed. It  is  true  the  fee  was  not  fixed  by  the 
commissionerB  until  after  the  services  had 
been  performed,  but  the  attorneys  bad  been 
emidoyed'in  the  beginning.  But  the  court 
held  that  the  commissionerB  could  not  con- 
tract with  the  attorneys  for  more  than  a 
reasonable  fee,  and  the  reason  was  that  they 
were  trustees  for  the  public. 

So,  If  it  is  true  that  where  the  attorneys 
have  rendered  ail  the  services  that  could  be 
required  of  them,  where  the  improTement 
was  constructed,  and  they  could  only  re- 
cover reasonable  fees  for  their  services.  It  Is 
dUScult  to  perceive  why  engineers  should 
recover  more  because  they  had  contracted  to 
do  so  before  the  work  was  performed. 

The  engineers  had  it  within  their  power  to 
show  what  the  survey  cost  them,  and  having 
failed'  to  do  so,  the  (Chancellor  might  rely  up- 
on the  evidence  Introduced  by  appellee, 
which  showed  that  other  engineers  had  per- 
formed similar  services  for  a  less  amount 
even  than  allowed  by  the  chancellor. 

With  reference  to  the  rule.  Judge  Story 
once  said: 

"And  certainly  naked  statement  most  be  en- 
titled to  little  weight,  when  the  parties  hold 
better  evidence  behind  the  scenes." 

So  the  failure  of  the  engineers  to  show  the 
cost  of  the  survey  is  conduct  in  the  nature 
of  an  admission  against  themselves,  and 
warranted  the  chancellor  in  finding  for  appel- 
lees In  the  amount  stated  In  the  decree. 


DAVIS,  Director  General  of  Railroads,  v. 
SCOTT  et  at.    (No.  32.) 

(Snpreme  Court  of  Arkansas.    Dec.  12,  1921.) 

t.  Railroads  $=»337 (5)— Failure   to    give   slg- 
aais  not  proximate  cause  oT  death  of  deaf 
person. 
Failure  to  give  proper  signals  by  bell  and 

wlustle  was  not  the  proximate  cause  of  death 

of  a  deaf  person  struck  by  a  train  which  he 

knew  was  approaching  crossing. 

2.  Railroads  €=9350(1 1,32) —  NeollBont   speed 
casslng  Injury  held  for  Jury. 

WHether  operatives  of  unscheduled  freight 
train  were  negligent  in  maintaining  a  high  and 
nnnsDal  rate  of  speed  in  passing  through  a 
town  and  acros*  intersecting  streets,  and 
whether   such   negligence   was  the  proximate 
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(»l  &w.) 
cost   them,    cause  of  death  of  deaf  person  on  track,  heU 
for  the  jury,  although  deceased  Icnew  that  the 
train  was  coming. 

3.  Appeal  and  error  ^=91066  —  Inatrsotlons 
held  abstract  and  prejudicial. 
In  action  for  death  of  deaf  person  on  track, 
where  there  was  no  evidence  with  respect  to 
negligence  in  failing  to  keep  a  lookout,  and 
since  failure  to  give  signals  could  not  be  proxi- 
mate cause  of  death,  instructions  on  such  sub- 
jects were  abstract  and  prejudiciaL 


4>.  Railroads  «=3346(2)  —  Statstory  pressmp- 
tloH  of  BSillgence  at  orosslng. 
Under  Crawford  &  Moses'  Dig.  {  8568, 
there  is  a  presumption  of  negligence  in  a  case 
where  a  traveler  is  injured  at  a  lailroild  cross.- 
ing,  and  this  rule  is  not  affected  by  section 
8676,  dealing  with  comparative  negligence. 

5.  Railroads  <Ss>329(2)  —  Deaf  person  held 
guilty  of  contributory  negllgenoe. 

A  deaf  person  who  rushed  in  front  of  a 
train,  or  attempted  to  cross  without  looking 
for  the  approach  of  the  train,  was  guDty  of 
contributory  negligence,  as  a  matter  of  law, 
and  court  should  not  have  submitted  the  ques- 
tion to  the  jury,  but  should  have  narrowed 
the  issue  to  the  sole  question  whether  negli- 
gence of  deceased  was  equal  to  or  greater  than 
that  of  the  operatives  of  the  train  under  Craw- 
ford &  Moses'  Dig.  f  867B. 

6.  Appeal  and  error  «s9882(i2)  --  Erronaoss 
Instruction  held  not  prajudlelal  la  view  of 
similar  Instruotlon  of  opposite  par^. 

Error  of  the  court  in  submitting  question 
whether  person  injured  on  track  was  guilty  o^ 
contributory  negligence  under  Crawfotd  & 
Moses'  Dig.  S  8675,  deceased  being  guilty  of 
contributory  negligence  as  a  matter  of  law,  was 
not  prejudicial,  where  the  defendant  also  asked 
for  an  instruction  submitting  the  question  of 
contributory  negligence,  and  it  was  gtven. 

7.  Nogllgeaee  •9136(31) —Csmparatlvo  nag- 
llgenca  of  trainmen  and  deaf  person  held  for 
jury. 

Whether  contributory  negligence  of  deaf 
person  killed  while  crossing  a  track  was  as 
great  as  the  negligence  of  the  operatives  of 
the  train  in  running  at  imusual  speed  held  for 
the  jury  under  Crawford  &  Moses'  Dig.  |  a575, 
establishing  the  doctrine  of  comparative  neg- 
ligence. 
Hart,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Tell  County; 
A.  B.  Priddy,  Judge. 

Action  by  Ines  Scott  and  others  against 
James  C.  Davis,  Director  General  of  Rail- 
roads, as  Agent  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Thos.  S.  Buzbee  and  Geo  B.  Pugh,  both  at 
Little  Rock,  for  appellant. 

Wilson  &  Chambers,  of  Danville,  and 
Evans  &  Evans,  of  Boonevllle,  for  appellees. 


^=>For  oth^r  cases  gee  same  topic  >Dd  KBY-NUHBBR  In  all  Ker-Numbered  Digest!  and  Indexu 
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McOTJM/OCH,  C.  J.  Berry  Scott  was  run 
over  and  killed  at  the  town  of  Belleville,  in 
Tell  connty,  by  the  locomotive  of  a  freight 
train  on  the  railroad  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  then  be- 
ing (derated  under  government  controL  This 
is  an  action  instituted  in  the  circuit  court 
of  Tell  connty  (Danville  district)  against 
the  Director  General  of  Railroads,  as  agent, 
to  recover  compensation  for  injuries  result- 
ing to  the  widow  and  next  of  kin  of  said  de- 
cedent by  reason  of  the  latter's  death.  The 
damages  were  laid  in  the  sum  of  $3,000,  and 
on  the  trial  of  the  case  the  Jury  awarded 
damages  in  the  sum  of  $2,600  in  favor  of  the 
plaintifFs. 

The  charges  of  negligence  are  that  the 
train  was  operated  at  an  excessive  and  un- 
usual rate  of  8i>eed;  that  signals  by  bell  or 
whistle  were  not  given  as  required  by  law; 
that  no  lookout  was  kept ;  and  that  ordinary 
care  was  not  taken  to  prevent  the  injury  aft- 
er discovery  of  Scott's  perilous  position 
while  approaching  the  track.  The  answer 
contains  a  denial  of  the  charges  of  negli- 
gence, and  also  contains  a  plea  of  contribu- 
tory negligence  on  the  part  of  decedent.  It 
is  contended,  in  the  first  place,  that  the  evi- 
dence was  not  sufficient  to  Justify  a  recovery, 
and  that  the  court  should  have  given  a  per- 
emptory instractlon  in  favor  of  the  defaid- 
ant. 

Deceased  was  entirely  deaf,  and  it  appears 
that  his  iwwers  of  speech  were  limited, 
though  he  was  not  altogether  a  mute.  He 
could  speak  to  some  extent.  He  was  a  farm- 
er, about  35  years  of  age,  strong,  healthy, 
alert,  and  quick-minded,  and  resided  on  a 
farm  a  few  miles  distant  from  Belleville. 
He  came  to  Belleville  on  Sunday,  September 
14,  1919,  to  bring  his  sister-in-law  and  her 
son,  who  was  to  take  the  train  for  Oklaho- 
ma. The  party  arrived  at  Belleville  shortly 
after  noon  and  were  awaiting  the  arrival  of 
the  passenger  train  due  several  hours  later, 
going  westward.  Deceased  hitched  his  team 
in  a  grove  about  75  or  100  yards  north  of 
the  railroad  track  and  northeast  of  the  sta- 
tion. The  party  then  repaired  to  the  station 
house  to  await  the  coming  of  the  passenger 
train.  The  freight  train  which  ran  over  de- 
ceased came  from  the  west  It  was  a  fast 
train  not  running  on  schedule  time  and  did 
not  stop  at  Belleville.  There  was  a  consid- 
erable grade  for  a  half-mile  or  more  ap- 
proaching Belleville  from  the  west,  and  there 
was  a  curve  in  the  track  several  hundred 
yards  west  of  the  station.  The  waiting 
room  for  white  passengers,  where  deceased 
and  his  party  were  waiting,  was  on  the  west 
end  of  the  station,  and  there  was  a  window 
on  that  end,  throu^  which  the  track  could 
be  seen  for  a  certain  distance.  There  is  a 
little  conflict  in  the  testimony  as  to  bow 
far  one  could  see  up  the  track  towards  the 
west  from  this  window,    lliere  is  testimony 


to  the  effect  that  a  potato  house  about  300 
feet  to  the  west  obscures  the  view  t>ey(»d 
that  point,  and  there  is  other  testimony  to 
the  effect  that  the  view  was  obscured  to  the 
distance  of  75  feet  or  100  feet.  The  track 
runs  substantially  east  and  west  along  there, 
and  the  town  of  Belleville  Is  built  up  on  both 
sides  of  the  track,  the  business  houses  on 
e&cb.  Bide  facing  the  railroad.  The  main 
street  of  the  town,  running  north  and  south, 
intersects  the  railroad  track  nbaat  60  or.  7& 
feet  west  of  the  station,  and  anotber  street, 
running  in  the  same  direction,  intersects  the 
track  about  100  feet  still  further  west. 
There  is  another  crossing  east  of  the  station, 
and  there  is  a  pathway,  commonly  used  as  an 
approach  to  the  station,  running  across  the 
track  from  a  point  immediately  north  of  the 
colored  waiting  room,  on  the  east  end  of  the 
station,  diagonally  northward  near  a  little 
flower  garden. 

There  is  a  conflict  In  the  testlmimy  as  to 
the  rate  of  speed  the  train  was  making  at  the 
time,  and  whether  it  was  under  power  in 
coming  down  the  grade  on  this  occasion. 
The  testimony  adduced  by  the  plaintiff  tend- 
ed to  show  that  the  train  -was  running  at  an 
unusual  speed,  about  85  miles  an  boor,  and 
that  it  was  not  merely  rolling  down  One 
grade,  but  was  nndw  jtower.  The  engineer 
testified  that  he  was  numlng  at  a  rate  of 
about  26  miles  an  honr.  When  the  train  ap- 
proached from  the  west,  Mrs.  Lizzie  Scott, 
sister-in-law  of  deceased,  who  was  with  him 
In  the  waiting  room,  noticed  the  smoke  of 
the  train  and  heard  the  whistle,  but  before 
it  came  in  sight  she  spelled  in  the  mute  lan- 
guage of  the  fingers  the  words  "black  smoke." 
Deceased  made  no  direct  reply,  tmt  In  a 
mommt  said,  "Oh,  my  mnles!"  and  dashed 
out  of  the  dow  of  the  waiting  room,  going  In 
the  direction  of  his  team,  which  was  still 
hitched  in  the  grove  north  of  the  track. 
Mrs.  Scott,  seeing  the  danger,  called  to  her 
grown  son  to  "grab  him  1  grab  him!"  and  her 
son  started  after  deceased  to  prevent  him 
from  crossing  the  track,  which  was  about  20 
feet  distant  from  the  station  room  door.  De- 
ceased reached  the  railroad  track,  and  about 
that  time  Elsco  Scott,,  his  nephew,  caught  up 
with  him  and  attempted  to  Interfere  with 
his  crossing  the  track,  but  did  not  succeed, 
and  deceased  was  struck  by  the  train  and 
instantly  killed.  His  body  was  carried  a 
short  distance  down  the  track.  There  is  evi- 
dence tending  to  Show  that  the  attempt  to 
crosB  the  track  by  the  deceased  was  at  or 
near  the  path  or  crossing  r^erred  to  above, 
which  ran  along  near  tibe  flower  guA&a. 
There  was  evidence  tending  to  show  that,  al- 
though the  train  whistled  for  the  station,  the 
signals  by  bell  or  whistle  were  not  continued, 
as  required  by  law,  until  the  street  cross- 
ings were  i>as8ed.  The  engineer  testified 
that  be  was  on  tibe  lookout  and  saw  the  de- 
ceased come  out  of  the  station  door  and  ap- 
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proacb  the  track,  and  that  he  at  once  gave 
the  signal  for  brakes,  threw  on  the  enter- 
gokcy,  and  niade  an  nnusoaUy  short  stop. 
It  is  undisputed  that,  according  to  the  rate 
of  speed  the  train  was  making,  the  atop  was 
unusually  quick  after  the  brakes  were  ap- 
plied. There  were  26  or  80  cars  in  the  train, 
and  tJie  train  was  stopped  witliin  a  distance 
of  about  three-fourths  of  its  length.  It  is 
undisputed  that  the  engineer  was  keeping  a 
lookout.  His  testimony  on  that  subject  is 
reasonaUe  and  consistent,  and  there  is  no 
other  testimony  in  conflict  with  it.  He  tes- 
tified that  he  saw  deceased  when  he  came 
ont  of  the  door  of  the  station  house,  ap- 
proaching the  track,  and  it  is  undisputed 
that  the  train  made  an  unusually  quick  stop. 
The  charge  of  negligence  in  that  respect  is 
therefore  unfounded. 

[1  ]  There  is  evidence  tending  to  show  that 
the  signals  were  not  glvoi  as  required  b^ 
law,  but  the  negligence  in  that  regard  was 
not  the  proximate  cause  of  the  injury.  It  is 
undisputed  that  deceased  knew  that  the 
train  was  ai^woaohlng  fromi  the  west,  and,  be- 
ing totally  deaf,  the  signals  would  n6t  have 
afforded  any  additional  warning  to  him.  Un- 
der these  circumstances,  the  failure  to  give 
the  signals  could  not  have  been  the  proxi- 
mate cause  of  the  Injury.  St  li.,.  I.  M.  &  S. 
By.  Oo.  V.  Denty,  63  Ark.  1T7,  37  S.  W.  719; 
St.  Li  &  S.  F.  R.  lU  Co.  V.  Ferrell,  84  Ark. 
270,  105  S.  W.  263;  Todd  v.  St.  L.,  1.  M.  & 
S.  By.  Co.,  106  Ark.  390,  153  S.  W.  602;  Ty- 
ler, Adm'x,  T.  St  I/.,  I.  M.  &  S.  By.  Co.,  ISO 
Ark.  583.  196  S.  W.  128;.  O.,  B.  I.  &  P.  Co.  v. 
mzen,  132  Ark.  431,  200  S.  W.  1000. 

[2,  3]  But  we  think  that  the  evidence  was 


imate  inferoice  for  the  Jury  to  ny  that  the 
speed  maintained  under  these  circumstances 
constituted  negligence  in  the  operation  of 
the  train.  St  L.,  I.  M.  &  S.  By.  Oo.  v.  Denty, 
supra ;  Ford  v.  St  L.,  I.  M.  &  S.  By.  Co.,  66 
Ark.  363,  50  S.  W.  864;  Hines  v.  Betts,  146 
Ark.  655,  226  S.  W.  165;  C,  B.  L  &  P.  By. 
Ca  T.  StQ>p,  164  Fed.  785,  90  O.  C.  A.  431, 
22  U  B.  A.  (N.  S.)  350;  St  L.  &  S.  F.  B.  B. 
Co.  V.  Jones,  78  Okl.  204,  190  Pac.  386;  Cin., 
N.  O.  &  T.  P.  By.  CJOk  T.  Carter,  180  Ky.  765, 
203  S.  W.  740.  It  might  be  found,  too,  as  a 
legitimate  Inference  that  the  negligence  in 
this  regard  was  the  proximate  cause  of  the 
injury.  Deceased  knew  the  train  was  ap- 
proaching, and  if  he  looked  towards  it  aft- 
er it  came  in  sight  he  may  have  been  misled 
by  the  excessive  speed,  and  on  that  account 
failed  to  properly  Judge  his  chances  of  get- 
ting across  before  the  engine  reached  him. 
But,  whether  the  deceased  actually  looked  at 
the  approaching  train  or  not,  It  is  fairly  in- 
ferable that  if  the  train  had  been  under  con- 
trol at  a  lower  rate  of  speed  the  engineer, 
by  throwing  on  the  emergency,  might  have 
slowed  down  the  train  so  that  deceased  could 
have  gotten  across  In  safety.  If  he  had  on- 
ly a  moment  more,  he  would  have  crossed  in 
safety,  and  this  extra  time  might  have  been 
afforded  by  an  attempt  <m  the  part  of  the 
engineer  to  stop  the  train  at  a  lower  rate 
of  speed  than  that  which  was  being  main- 
tained at  the  time. 

Our  conclusion  Is,  therefore,  that  there 
was  Boffldent  evidence  to  submit  this  issue 
to  the  Jury,  and  this  brings  us  to  a  consid- 
eration of  the  further  question  In  this  case 
whedier  there  was  error  In  sobmitting  the 


sufficient  to  Justify  the  submissicMi  to  the  Ju-  laanes  to  the  Jury.    There  being  no  evidence 


ry  of  the  issues  of  negligence  on  the  part  of 
the  operatives  of  the  train  in  maintaining 
a  high  and  unusual  rate  of  speed  in  passing 
through  the  town  of  Belleville  and  across  the 
Intersecting  streets.  The  evidence  showed 
that  the  train  was  not  running  on  schedule 
and  came  at  an  unusual  rate  of  speed  down 
grade,  so  that  it  could  not  be  held  under  con- 
trol so  as  to  afford  adequate  protection  to 
persons  who  might  be  crossing  the  tracks  in 
the  town.  Unusual  speed  of  a  train  does  not, 
imder  all  circumstances,  constitute  negli- 
gence, and  often  the  court  may  declare,  as 
a  matter  of  law,  that  the  maintenance  of  a 
high  rate  of  speed  under  given  circumstances 
does  not  constitute  negligence,  but  under  oth- 
er circumstances  it  may  become  a  question 
of  fbct  for  the  determination  of  the  jury. 
In  this  instance  the  train  was  coming  down 
grade,  and,  there  was  a  curve  in  the  track 
and  other  obstructions  which  prevented  trav- 
elers from  observing  its  approach  at  any 
considerable  distance.  There  were  numerous 
street  crossings,  where  the  presence  of  trav- 
elers by  foot  or  by  automobile  or  other  modes 
of  travel  may  reasonably  have  been  antici- 
pated, and  it  was  within  the  sphere  of  leglt- 


wlth  respect  to  negligence  In  failing  to  keep 
a  lookout,  and  the  alleged  negllgmce  with 
respect  to  the  failure  to  give  signals  not  be- 
ing, as  we  have  seen,  the  proximate  cause 
of  the  injury,  the  Instructions  of  the  court 
on  this  subject  were  abstract  and  should 
not  have  been  given.  They  were  prejudicial, 
for  they  may  have  Induced  the  Jury  to  re- 
turn the  verdict  in  favor  of  the  plaintiffs. 
St  I/.,  I.  M.  ft  S.  By.  Co.  V.  Klmbrell,  111 
Ark.  134,  163  S.  W.  516. 

It  is  further  Insisted  that  error  was  com- 
mitted In  giving  the  following  instruction  at 
the  request  of  the  plaintiff  over  defendant's 
objection: 

"If  a  person  is  killed  or  injured  in  this  state 
by  the  running  of  a  railroad  train,  the  law  pre- 
sumes that  the  killing  or  injury  was  negligently 
done.  Bnt  the  railroad,  to  avoid  liability  for 
audi  killing  or  injury,  may  show  by  a  prepon- 
derance of  the  evidence  that  the  killing  or 
injury  was  not  the  resnlt  of  the  negligence  of 
the  railroad." 

[4]  There  Is  a  presumption  of  negligence 
in  a  case  where  a  traveler  is  injured  at  a 
railroad  crossing,  but  in  case  of  injury  to  a 
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person  trespassing  on  the  railroad  track  no 
presumption  arises  under  the  statutes  of  this 
state  until  It  Is  shown  that  the  Injury  would 
not  have  occurred  If  a  lookout  had  been  kept 
and  warning  signals  given  of  the  approach 
of  the  train.  Crawford  &  Moses'  Digest,  { 
8568;  St.  L.,  I.  M.  &  S.  Ry.  Co.  t.  Gibson,  X07 
Ark.  481,  165  S.  W.  510;  C,  B.  I.  &  P.  Ry. 
Co.  V.  Bryant,  110  Ark.  444.  162  S.  W.  51; 
C,  R.  I.  &  P.  Ry.  Co.  y.  Gnnn,  112  Ark.  401, 
166  S.  W.  568,  Ann.  Cas.  1916E,  648;  Ft. 
Smith  Ll  &  T.  Co.  V.  Phillips,  136  Ark.  310, 
206  S.  W.  453. 

It  is,  however,  contended  by  learned  coun- 
sel for  plaintiffs  that  the  statute  cited  above 
and  the  decisions  construing  it  are  not  ap- 
plicable because  of  the  effect  of  another  and 
later  statute.  Act  No.  156,  Session  of  1819; 
Crawford  ft  Moses'  Digest,  §  8575.  This  lat- 
er statute  is  on  a  different  subject,  and  does 
not  affect  the  former  statute  or  this  court's 
construction  of  It  in  the  cases  cited  above. 
The  later  statute  deals  only  with  the  ques- 
tion of  liability  In  case  of  contributory  neg- 
ligence. 

Instruction  No.  3  should  not  have  been 
given  in  Its  presMit  form,  but  should  have 
told  the  Jury  that,  if  deceased  was  killed 
while  attempting  to  pass  over  the  track 
at  a  crossing,  there  was  a  presumption  of 
negligence,  or  that  there  was  a  presumption 
of  negllg«ice  If  it  appeared  that  the  injury 
could  have  been  avoided  by  the  exercise  of 
proper  care  on  the  part  of  the  operatives  of 
the  train.  If,  however,  the  undisputed  efvl- 
d^ice  shows  on  the  next  trial  that  the  in- 
jury occurred  at  the  crossing,  then  an  In- 
struction telling  the  Jury  that  there  is  a  pre- 
sumption of  negligence  will  be  correct.  The 
statute  referred  to  above  (Crawford  ft  Moses' 
Digest,  {  8676)  reads  as  follows: 

"In  all  suits  against  railroads,  for  personal 
injury  or  death,  caused  by  the  running  of 
trains  in  this  state,  contributory  negligence 
shall  not  prevent  a  recovery  where  the  negli- 
gence of  the  person  so  injured  or  killed  is  of 
less  degree  than  the  negligence  of  the  officers, 
agents  or  employees  of  the  railroad  causing 
the  damage  complained  of;  provided,  that 
where  such  contributory  negligence  is  shown  on 
the  part  of  the  person  injured  or  killed,  the 
amount  of  recovery  shall  be  diminished  in  pro- 
portion to  such  contributory  negligence." 

[5,  6]  This  statute  establishes  in  this  state 
what  is  known  ns  the  doctrine  of  compara- 


tive negligence,  and  provides,  In  substance, 
that,  In  case  of  injury  by  numlng  trains, 
contrtbutory  negligence  of  the  injured  person 
shall  not  constitute  a  defense  unless  the  de- 
gree of  his  uegligraice  is  equal  to  or  exceeds 
the  negligence  of  those  operating  the  train. 
The  court,  in  Its  instruction  No.  10,  submit- 
ted the  question  of  contributory  negligence 
and  gave  this  statute,  In  substance,  to  the 
Jury.  It  Is,  we  think,  undisputed  that  de- 
ceased was  guilty  of  contributory  negligence, 
and  that  issue  should  not  have  been  submit- 
ted to  the  Jury.  Deceased  was  35  years  of 
age,  and,  as  before  stated,  was  strong,  ac- 
tive, and  intelligent.  He  knew  that  the  train 
was  approaching  and  he  either  negligently 
attempted  to  cross  the  trade  or  failed  to  look 
for  the  approach  of  the  train.  In  either 
event,  he  was  guilty  of  negligence.  St.  li.,  I. 
M.  ft  S.  Ry.  Co.  ▼.  Coli^man,  97  Ark.  438,  135 
fi.  W.  338.  We  cannot,  however,  treat  this 
error  of  the  court  as  prejudicial,  for  the  rea- 
son that  the  defendant  also  asked  for  an 
instruction  submitting  the  question  of  con- 
tributory negligence  and  It  was  givoi.  The 
court  ought  to  have  narrowed  the  issue  on 
this  subject  to  the  sole  question  whether 
or  not  the  negligence  of  deceased  was  equal 
to  or  greater  than  that  of  those  operating 
the  train,  telling  the  Jury  that,  If  they  found 
that  the  negligence  of  deceased  was  less  in 
degree  than  that  of  the  operators  of  the 
train,  then  the  plaintiffs  were  not  barred, 
but  that  the  damages  must,  in  the  language 
of  the  statute,  "be  diminished  In  proportion 
to  such  contributory  negligence." 

[/]  While  the  fact  was  undisputed  that  de- 
deceased  was  guilty  of  contributory  negli- 
gence, the  Jury  mlg^t*  under  the  circum- 
stances of  the  case,  have  found  that  this 
negligence  was  of  a  lesser  degree  than  that 
of  those  operating  the  train.  The  jury  might 
have  found  that  the  engineer  was  guilty 
of  gross  negligence  In  operating  the  train 
at  that  place  at  such  a  high  rate  of  speed, 
and  that  deceased,  though  guilty  of  negli- 
gence In  going  upon  the  track,  was  to  some 
extent  misled  by  the  rapid  approach  of  the 
train,  and  that  bis  negligence  was  slight  be- 
cause of  that  fact 

For  the  errors  Indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 

HART,  J.,  dissents. 
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TAYLOR  V.  MARTIN.     (No.  60.) 


(Supreme  Court  of  Arkonaaa.    Dec  19,  1921.) 

1.  Trial  <8s325l(l)— Instnietioa  mltleadlng  the 
Juiy  held  error. 

An  instruction  that  has  a  tendency  to  mis- 
lead the  jni7,  because  embracing  matters  and 
explanation*  not  responaive  to  the  pleadiqsa> 
and  which  obscurea  the  real  issue,  is  error. 

2.  Trial  «=>I9I(4)— Instniction  assuming  dls- 
pated  matter  as  a  fact  held  error. 

In  seller's  action  against  buyer  for  replerin 
of  goods  sold,  to  be  paid  for  by  labor,  an  in- 
struction assuming  that  an  account  waa  correct, 
whereas  it  waa  in  fact  in  dispute,  held  errone- 
ously giren. 

Appeal  trom  CUrcult  Court,  Monroe  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Action  by  Perry  Martin  against  Mose  Tay- 
lor. Judgment  for  plaintiff,  and  defendant 
appeals.  Berereed  and  remanded  for  new 
trlaL 

C.  F.  Greenlee,  of  Brlnkley,  for  appellant 

*HUMPHBEYS,  J.  This  salt,  in  replevin, 
Was  Instituted  by  appellee  against  appellant 
to  recover  three  horses,  partlcnlarly  de- 
scribed, two  wagons,  and  four  sets  of  harness, 
all  valued  at  $800.  The  complaint  aUeged 
the  ownership  of  the  property  In  appellee  un- 
der the  terms  ot  an  oral  contract  of  sale 
by  appellee  to  appellant,  In  which  the  title 
to  the  property  was  retained  until  the  pnr- 
cbase  money  should  be  paid  by  work  of  ap- 
pelant with  the  teams,  which  i)eyment  had 
not  been  made.  The  answer  denied  appel- 
lee's ownership  of  the  property,  and  alleged 
ownership  thereof  by  appelant  under  the 
terms  of  an  oral  contract  whereby  appellant 
purchased  the  property  outright  for  |7S0,  to 
be  paid  by  hanUng  logs  for  appellee,  which 
contract  had  been  fnlly  compiled  with. 

On  motion  of  appellant,  appellee  filed  an 
Itemized  account  covering  Items  of  charge 
and  credit  during  the  period  appellant  haul- 
ed logs  for  appellee  under  the  contract,  which 
showed  on  its  face  charges  for  advances  to 
the  total  amount  of  $l,7u2.43,  and  credits  to 
the  total  amount  of  $997.06,  leaving  a  bal- 
ance due  from  appellant  to  appellee  of 
$755.38.  According  to  the  face  of  the  ac- 
count, it  ran  from  August  3,  1918,  to  Decem- 
ber 10,  1919;  but  appellee  testified  that  a 
mistake  was  made  in  entering  the  year  1919, 
as  all  entries  were  made  in  1918.  Appellee 
further  testified  that  the  account  was  cor- 
rect, and  represented  the  entire  hauling  or 
logging  transaction.  Appellant  testified  that 
a  i>art  of  the  account  was  Incorrect,  and  rep- 
resented duplicate  charges;  also  testified 
that  he  hauled  logs  for  appellee  about  four 
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months  In  1919,  after  crops  were  laid  by, 
for  which  no  credit  was  allowed  in  the  ac- 
count 

The  testimony  was  In  conflict  as  to  wheth- 
er the  sale  was  with  or  without  reservation 
of  title,  and  whether  appellee  breached  the 
contract  by  falling  and  refusing  to  give  ap- 
pellant work,  or  whether  appellant  breach- 
ed it  by  falling  and  refusing  to  work  when 
requested  to  do  sol  The  real  issue  joined 
by  the  pleadings  and  evidence  was  whether 
appellee  or  appellant  was  entitled  to  the  pos- 
session of  the  property,  dependent,  first,  up- 
on whether  the  title  to  the  property  was  re- 
served in  appellee  by  contract  until  the  pur- 
chase money  should  be  paid,  and,  if  so,  was 
it  to  be  paid  in  work?  Second,  If  the  title 
was  reserved  until  the  purchase  money 
should  be  paid  In  work,  then  was  the  con- 
tract breached  by  appellee  himself  in  failing 
and  refusing  to  furnish  appellant  with  work, 
or  by  appellant  in  failing  and  refusing  to 
work  when  requested  to  do  so?  And,  third, 
waa  the  inroperty  paid  for,  or  had  appellant 
offered  to  pay  for  it  in  accordance  with  the 
contract  at  the  time  the  suit  was  instltnted? 
In  other  words,  appellee  was  not  entitled  to 
recover  iKOsession  of  the  property,  unless 
be  retained  the  title,  complied  with  the 
contract  hims^,  and  appellant  breached  it 

[1,  2]  Appellant  insists  that  the  issue  as 
thus  defined  was  not  clearly  presented  In 
the  Instruction  given  by  the  court  In  sub- 
mitting the  case  to  the  Jury.  The  instruc- 
tion covers  five  or  six  printed  pages,  and  for 
that  reason  we  shall  not  attempt  to  Incor- 
porate it  in  this  opinion.  No  useful  pnrpose 
could  be  served  by  doing  so.  Suffice  It  to 
say  that  the  instruction  had  a  tendency  to 
mislead  the  jury,  becanse  It  embraced  mat- 
ters and  explanations  not  reeptmslve  to  the 
pleadings,  which  obscured  the  real  issue  In 
the  case.  Again,  the  Instruction  aaanmed 
that  the'  itemized  account  was  correct,  and 
that  appellant  owed  appellee  $755.38  on  the 
hauling  or  log  transaction,  a  little  more  than 
the  purchase  price  of  the  property.  This 
fact  was  in  dispute.  Appellant  testified  that 
the  statement  was  Incorrect  °on  account  of 
duplicate  charges  and  the  failure  to  give  him 
credit  for  four  months'  hauling  in  the  fall 
of  1919.  This  QuesticMi  of  fact  should  have 
been  submitted  to  the  jury  tor  determination. 

We  deem  it  unnecessary  to  discuss  all  ob- 
jections urged  by  appellant  to  the  instruction 
given,  as  the  law  governing  the  issue  made 
by  the  pleadings  has  been  declared,  and  no 
doubt  the  instructions  given  upon  a  new 
trial  will  conform  to  the  law  as  declared  up- 
on the  issue  joined. 

For  the  error  Indicated,  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 
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NEW  YORK  LIFE  INS.  CO.  V.  ADAMS. 
(No.  48.) 

(Sapreme  Conrt  of  Arlanaai.    Dee.  19,  1921.) 

t.  Appeal   and  error  ®=3854(5)— If  appellee^ 
for  whom  verdict  was  directed,  can  recover  oa 
any  ground,  Judgment  affirmed. 
If  the  andispnted  cTidence  establishes  the 
right  of  appellee  to  recover  on  any  ground,  the 
judgment  entered  on  verdict  rendered  on  per- 
emptory iiiatmctlon  for  plaintilf  will  be  affirmed. 

2.  insaranoa  «=9365(2)— Statement*  In  reln- 
•tatement  applloatlon  held  representatlona, 
not  warraatlea. 

Where  the  policy  contracted  provided  that 
a  reinstatement  could  be  obtained,  as  a  matter 
of  right,  at  any  time  within  five  years  after  de- 
fault "upon  presentation  at  the  home  office  of 
evidence  of  insurability  satisfactory  to  the  com- 
pany," the  company  had  no  right  to  enlarge  the 
terms  upon  which  reinstatement  could  be  ob- 
tained, as  by  requiring  a  warranty  of  the  truth 
of  the  answers  in  application  for  reinstatement; 
hence  answers '  of  assured  in  such  application 
would  be  treated  as  representations,  and  not 
as  warranties,  although  the  application  form 
declared  that  answers  to  the  questions  asked 
should  be  treated  as  warranties  of  their  tmtii. 

3.  laanrance  «b>392(  10)— Retention  of  nnearn- 
•d  premlam  waiver  of  forfeiture. 

Forfeiture  of  policy  because  of  false  state- 
ments by  insured  in  his  application  for  rein- 
statement was  waived,  if  the  insurer,  after 
full  knowledge  of  the  falsity  of  the  answers, 
retained  the  unearned  premium,  as  evidenced 
by  a  note  given  by  insured,  for  an  unreasonable 
length  of  time  after  reinstatement  of  the  pol- 
icy and  until  after  insured's  death. 

4.  Contracts  «s>270(2)— One  raeotidlng  mist 
not  promptly. 

One  induced  by  misrepresentation  to  enter 
into  a  contract  must,  within  a  reasonable  time, 
take  advantage  of  his  right  to  rescind. 

5.  Inauranoa  «=>392(I0)  •—  Forfeiture  bald 
waived  by  retention  of  consideratioa  after 
notice  of  assured'*  III  health  at  time  ef  rein- 
statement. 

Life  insurance  policy  waa  reinstated  Octo- 
ber 10,  on  insured's  representations  of  good 
health,  and  premium  note  taken.  Notice  came 
to  the  company  on  November  28  of  insured's  ill 
health  for  the  past  10  months,  but  the  premium 
note  was  retahied  and  no  steps  were  taken  by 
the  company  to  declare  a  forfeiture  till  after  in- 
sured's death  on  the  following  January  12. 
Held,  that  the  right  of  forfeiture  was  waived; 
the  premium  note  having  been  retained  for 
an  unreasonable  length  of  time  after  discovery 
of  falsity  of  the  answers. 

6.  Insuranoe  iS=36l>2->Wbere  Judgmeiit  given 
for  amount  demanded,  attorney's  fees  re- 
coverable, although  proof  discloses  an  in- 
pleaded  matter  of  set-off. 

In  an  action  on  a  life  insurance  policy, 
where  insured  recovered  the  amount  demanded, 
penalty  and  attorney's  fees  were  collectable  un- 
der the  statute,  although  the  proof  disclosed 
an  outstanding  premium  note,  which  defendant 


could  have  claimed  In  reduction  of  the  amouat. 
recoverable,  or  which,  not  having  been  so  claim- 
ed' by  the  pleadings,  defendant  could  recover 
from  the  estate  of  insured. 

7.  Judgment  «s>2St(l)— Claim*  for  set-off  not 
allowed  where  not  pleaded. 

In  an  action  on  a  life  policy,  where  the 
evidence  showed  an  unpaid  premium  note,  but 
no  remedy  for  the  collection  of  the  amount  or 
the  reduction  of  the  amount  of  the  policy  pro 
tanto  was  sought  in  the  pleadings,  defendant 
cannot  complain  that  the  amount  of  the  pre- 
mium note  was  not  deducted  from  the  Judg- 
ment. 

Wood  and  Smith,  JJ.,  dissentinc. 

Appeal  from  Glrcnlt  Court,  FhUllpa  Oonn- 
ty;    J.  M.  Jackaon,  Judge. 

Action  by  Besale  Adams  against  the  New 
Tork  Life  Insurance  Company.  Judgment 
for  plalntlir,  and  defendant  appeals.  Af- 
firmed. 

Kwing,  King  ft  King,  of  Memphis,  Tenn., 
and  Fink  &  Dinning,  of  Helena,  for  ai>pel- 
lant 

Bevens  &  Mundt,  of  Helena,  for  appellee. 

McOULLOCH,  O.  J.  This  Is  an  action  on 
a  life  insuranoe  policy  Issued  by  appellant  on 
the  life  of  Richard  H.  Adams,  payable  to  his 
wife,  the  appellee.  Paymoit  is  resisted  on 
the  ground  that  there  was  a  forfeiture  for 
nonpayment  of  an  annual  premium,  that 
thereafter.  In  accordance  with  the  terms  of 
the  policy,  there  was  a  reinstatement,  but 
that  the  rrinstatement  was  void  on  account 
of  breach  of  warranty  by  Catee  statemotts 
concerning  the  state  of  health  oC  the  assured 
and  the  attendance  of  physicians,  nie  case 
was  tried  before  a  Jury  in  the  court  below, 
but  the  court  gave  a  peremptory  instruction 
in   favor  of  appellee. 

The  policy  was  dated  August  27, 1917,  and 
was  conditioned  upon  the  payment,  annnally 
in  advance,  of  premiums  in  the  sum  of 
$267.96.  The  policy  also  contained  the  fol- 
lowing clause  conoemlng  reinstatement  after 
default: 

"At  any  time  within  five  years  after  any  de- 
fault, upon  written  application  by  the  insured 
and  upon  presentation  at  the  home  office  of 
evidence  of  insuraMllty,  satisfactory  to  the 
company,  this  policy  may  be  reinstated,  to- 
gether with  any  indebtedness,  •  •  •  upon 
payment  of  *  *  *  arrears  of  premium  with 
5%  interest  thereon  from  due  date." 

The  advance  payment  of  premiums  was 
made  on  the  Issuance  of  the  policy,  and 
the  premium  due  August  28,  1918,  was  also 
paid  at  maturity,  but  the  premium  due 
August  28,  1919,  was  not  i>ald.  There  was  at 
that  time  an  earned  dividend  of  $391.65  due 
the  assured.  After  the  failure  to  pay  the 
premium,  correspondence  between  the  Com- 
pany and  the  assured  ensued,  which  resulted 
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In  an  application  by  tbe  assnred  for  rein- 
statement, dated  October  10,  1019.  The  ajh 
pllcatlon  was  in. the  folloiwlng  form; 

"Application  for  Reinitatement  of  Poller. 
"PoUcy  No.  TSSBSm.  Amonnt,  |S,000.(X>. 

"All  questions  must  be  answered  by  the  ap- 
plicant. 

"[Omittlnc  an  immaterial  qnestionB  and  an- 
swers but  qnestiona  4,  d  9,  7,  and  answers 
tliereto.] 

"4.  What  illnesB,  if  any,  have  you  had  since 
the  date  of  the  above  policy?  (If  none,  so 
state.) 

"Answer:  Inflnenea. 

"5.  What  was  tlie  natore  of  such  iUness,  Its 
date  and  duration?    (If  none,  so  state.) 

"Answer:  October,  1918;  about  two  weeks. 

"6.  What  physician  or  physidang  have  yon 
consulted  or  been  treated  by  and  for  what 
illnesa  or  ailment  since  the  date  of  tbe  above 
policy?     (If  none,  so  state.) 

"Answer:  Dr.  H.  P.  Graves.    Influenza. 

"7.  Are  yon  now  in  sonnd  health? 

"Answer:  Yes. 

"I  declare  on  l>elialf  of  myself  and  every  per- 
son who  has  or  shall  claim  any  interest  in  or 
nader  the  atMve-nombered  policy  that  I  made 
each  and  all  of  the  forecoiug  answers;  that 
I  have  carefully  read  them  over,  and  find  they 
are  written  exactly  as  I  made  them.  Said  an- 
swers, each  and  all  are,  and  I  warrant  them  to 
be,  full,  complete,  and  true.  I  have  made  said 
answers  for  the  purpose  of  inducing  said  New 
York  Ldfe  Insurance  Company  to  reinstate  my 
said  policy,  and  I  understand  that  they  are 
each  material  to  the  risk,  and  that  said  com- 
pany wQl,  and  I  agree  that  it  shall,  rely  and 
act  solely  upon  my  said  answers  in  passing 
upon  my  application  for  the  reinstatement  of 
the  said  poUcy  which  lapsed  for  nonpayment 
of  premium  due  on  the  2Sth  day  of  August, 
1919,  and  is  not  now  in  force  except  as  may 
be  provided  by  its  nonforfeiture  provisions. 

"I  further  agree  that  said  policy  shall  not  be 
deemed  reinstated  by  reason  of  any  cash  paid  or 
settlement  made  in  connection  with  this  appli- 
cation or  otherwise,  unless  and  until  said  com- 
pany at  its  home  oflSce  in  acting  upon  this  ap- 
plication shall  duly  reinstate  said  policy  dur- 
ing my  life  time  and  good  health,  notice  of  such 
reinstatement  to  be  promptly  mailed  to  me. 
•    •    *» 

The  application  was  accepted  by  tbe  com- 
iwny  withont  further  investigation  and  up- 
on the  agreement  that  the  dividend  of  $39.66 
due  the  assured  should  be  applied  on  the 
premium,  and  a  Hen  note  in  the  sum  of 
1228.30  be  accepted  by  the  company  for  the 
balance,  which  was  done.  The  reinstate- 
ment was  granted  .by  tbe  company  and  en- 
tered October  30,  1919.  The  assured  died 
January  12,  1920,  the  note  still  remaining 
unpaid  In  the  bands  of  the  company. 

It  was  shown  on  the  trial  of  the  cause 
that  the  statements  in  the  application  that 
tbe  assured  was  then  in  sound  health,  and 
that  the  extent  of  the  previous  illness  of  the 
assured  was  a  spell  of  infiuenza  lasting 
about  two  weeks  In  October,  1918,  were  un- 
true. In  that  assured  had  for  more  than  a 


year  prior  to  that  time  been  afflicted  wltb 
serious  and  critical  ailments  and  was  then 
80  afflicted.  It  is  also  shovm  that  the  state- 
ment of  the  assured  In  Ms  application  to  tlie 
effect  that  Dr.  BT.  P.  Oraves  was  the  only 
physician  who  had  treated  him  was  untrue, 
in  that  he  had  also  been  treated  for  serious 
illness  by  Dr.  B.  G.  Ferguson,  of  Clayton, 
La.,  and  by  Dr.  Chamberlain,  of  Natebez, 
Miss. 

It  was  shown  that  the  policy  contained  a 
clause  that  it  should  be  incontestable  after 
two  years  from  date  of  issue  exc^t  for  non- 
payment of  premiums. 

[1]  It  is  unnecessary  to  discnss  all  of  the 
grounds  urged  by  counsel  in  defoise  of  the 
trial  court's  decision;  for,  if  the  undisputed 
evidence  establishes  the  right  of  appellee  to 
recover  on  any  ground,  the  jodgmott  should 
be  affirmed. 

There  is,  as  before  stated,  testimony  In 
the  case  at  least  sufficient  to  Justify  submis- 
sion to  the  Jury  of  the  question  whether  or 
not  the  statements  of  the  assured  in  his  ap- 
plicatitm  for  reinstatement  were  false,  and, 
if  that  constituted  a  defense  and  there  was 
no  waiver.  It  follows  that  the  Judgment 
must  be  reversed.  There  is,  however,  an- 
other question  to  be  considered  and  that 
Is,  whether  or  not,  tinder  tbe  uncontradicted 
testimony,  appellant  waived  the  right  to  in- 
sist on  a  forfeiture  of  the  policy  by  reten- 
tion of  tile  cash  payment  on  the  premium, 
and  the  premium  note  for  the  balance,  after 
receiving  knowledge  of  the  falsity  of  the 
statements. 

It  Is  undisputed  that  appellee,  the  wife  of 
the  assured  and  beaeflci^ry  under  the  policy, 
made  application  to  appellant's  agent  at 
Memphis  on  November  28,  1919,  for  payment 
under  the  disability  clause  of  tbe  policy, 
and  in'  doing  so  stated  that  her  husband,  the 
assured,  bad  been  under  disability  about 
seven  or  eight  months  before  the  last  pre- 
mium became  due  under  the  i>olicy,  and  that 
he  had  been  under  the  care  of  Dr.  Graves 
at  Waterproof,  La.,  Dr.  Ferguson,  of  Clay- 
ton, La.,  and  Dr.  Chamberlain  of  Natches, 
Miss.,  aU  during  that  time.  This  informa- 
tion was  communicated  to  the  home  office  of 
the  company  by  a  letter  from  tbe  Memphis 
agent  of  that  date  setting  forth  in  detail  the 
statements  made  by  Mrs.  Adams.  This  let- 
ter acquainted  the  home  office  with  facts  di- 
rectly in  conflict  with  the  statements  of  the 
asssured  in  his  application,  and  the  company 
took  cognizance  of  this  conflict,  and  atten- 
tion to  it  was  called  by  a  letter  of  Mr.  Bal- 
lard, one  of  its  general  officers,  in  which  it 
was  stated  that  the  statements  of  Mrs. 
Adams  in  her  application  were  Irreconcilable 
with  the  statements  of  the  assured  in  his 
health  certificate  of  October  10,  1919.  This 
letter  was  addressed  by  Mr.  Ballard  to  the 
company's  agent  at  Memphis  and  directed 
an  investigation  to  ascertain  tbe  facts  in  the 


Digitized  by  VjOOQ  IC 


114 


23S  SOUTHWESTERN  RBPOBTEB 


(Aric. 


case  and  to  obtain  a  full  explanation  of  the 
discrepancy  between  the  two  statements. 
This  letter  was  dated  December  8,  19U9. 
Again,  oa  December  8,  1019,  the  Memphis 
agent  wrote  to  Mr.  Ballard,  the  secretary 
of  the  company,  stating  that  Mr.  Carter,  the 
organizer  who  had  obtained  the  application 
for  reinstatement  and  also  the  application 
of  Mrs.  Adams  for  payments  under  the  dis- 
ability clause,  had  been  imposed  upon,  but 
that  he  would  in  a  few  days  talk  with  Mrs. 
Adams  and  try  to  get  the  facts  and  report 
them  to  the  company.  On  December  12 
Carter,  the  organizer,  retorted  to  the  Mem- 
phis agent  that  he  had  tallied  with  Mrs. 
Adams  and  that  she  had  insisted  that  her 
husband  had  been  sick  all  of  the  year,  and 
said  that  she  could  not  explain  why  he  had 
made  the  statement  in  his  application  to  the 
effect  that  he  had  not  been  sick.  On  De- 
cemt>er  22,  1919,  tills  Information  was  com- 
municated to  the  home  office  by  a  letter 
from  the  Memphis  agent,  and  in  a  reply  let- 
ter, written  by  Mr.  Ballard,  the  secretary, 
to  the  Memphis  office,  the  facts  about  the 
discrepancy '  l>etween  the  two  statements 
were  again  reiterated.  Attention  was  called 
to  the  fact  that  Mr.  Carter,  the  organizer, 
bad  not  obtained  a  satisfactory  explanation 
of  the  discrepancy  between  the  two  state- 
ments. The  letter  concluded  with  the  state- 
ment that,  "If  the  statements  in  the  appli- 
cation for  reinstatement  were  untrue,  we 
want  to  know  it,  t>ecause  if  they  were  not 
true  the  policy  contract  would  be  rescind- 
ed." A  letter  of  the  Memphis  agent  to  Mr. 
Ballard,  dated  December  27,  stated,  in  sub- 
stance, that  Mr.  Carter  could  not  give  any 
further  Information  than  that  already  giv- 
en. Ballard  testlfled  that  the  matter  was 
called  to  the  attention  of  the  medical  depart- 
ment of  the  company  for  investigation  on 
December  3,  but  there  is  no  testimony  tend- 
ing to  show  that  an  investigation  was  insti- 
tuted by  that  department  until  after  the 
death  of  the  assured  and  notice  thereof  was 
given  to  the  company.  On  the  contrary,  It 
is  clearly  Inferable  from  the  testimony  that 
the  first  attempt  to  gain  further  information 
<Mi  the  subject  by  communicating  with  the 
physicians  mentioned  was  after  the  death 
of  the  assured,  when  the  company  was  gath- 
ering information  to  defend  against  pay- 
ment under  the  policy. 

[2]  The  statements  in  the  application  for 
reinstatement,  at  most,  can  only  l>e  treated 
as  representations,  and  not  as  warranties, 
notwithstanding  the  application  itself  de- 
clared that  the  answers  to  the  questions 
should  t>e  treated  as  warranties  of  their 
truth.  This  is  so  because  the  reinstatement 
was  not  granted  as  a  gratuity  on  the  part  of 
the  company,  but  as  a  part  of  the  contract 
expressed  in  the  policy  itself  to  the  effect 
that  a  reinstatement  could  be  obtained,  as 
a  matter  of  right,  at  any  time  within  five 


years  after  default  "upon  presentation  at 
the  home  office  of  evidence  of  insurability 
satisfactory  to  the  company.  The  company 
had  no  right  to  enlarge  the  terms  upon 
which  relnstatment  could  be  obtained,  and 
the  requirement  of  a  warranty  of  the  truth 
of  the  answers  was  a  distinct  enlargemoit 
of  the  contract 

[S,  4]  Treating  the  answers  of  the  assured 
merely  as  false  misrepresentation,  and  not 
as  a  breach  of  warranty,  It  seems  clear  to 
us  that  the  forfeiture  was  waived  if  the 
company,  after  full  knowledge  of  the  falsity 
of  the  answers,  retained  the  unearned  pre- 
mium as  evidence  by  the  note  given  by  the 
assured  for  an  unreasonable  length  of  time 
and  until  after  the  deatii  of  the  assured. 
This  must  he  so,  for  it  is  a  well-settled  prin- 
ciple of  law  that  one  who  Is  Indaced  by  a 
false  misrepresentation  to  oiter  into  a  con- 
tract must,  within  a  reasonable  time,  take 
advantage  of  his  right  to  rescind  the  coo- 
tract.  This  principle  has  l>een  announced  in 
many  dedaions  of  our  own  court,  and  the 
principle  was  applied  in  the  case  of  Semmel 
V.  Griffin,  81  Ark.  269,  99  S.  W.  70,  In  whldi 
we  held  that  Mie  who  applies  for  and  re- 
ceives a  life  insurance  policy  is  required  to 
examine  it  within  a  reasonable  time  after 
he  receives  it  and  will  be  deemed  to  have 
accepted  it  unless  he  offers  to  rescind  with- 
in a  reasonable  time  after  discovery  ttiat  the 
policy  delivered  was  not  of  the  kind  con- 
tracted for.  This  duty  is  a  reciprocal  one, 
and  is  Imposed  with  like  effect  upon  insur- 
ance companies,  and  makes  it  the  duty  ot 
the  company,  within  a  reasonable  time  after 
discovery  of  the  falsity  of  the  representa- 
tions upon  which  the  policy  or  reinstatement 
was  Issued,  to  take  advantage  of  the  right 
to  avoid  the  contract;  otherwise  there  Is  a 
waiver.  We  decided  In  Gray  v.  Stone,  102 
Ark.  146,  that  where  the  company  had  a 
right  to  cancel  the  policy  on  account  of  mis- 
statement as  to  age.  It  waived  tMs  right  by 
falling  to  return  the  premiums  and  cancel 
the  policy  after  It  liad  received  notice  of 
the  incorrect  statement  as  to  age. 

In  the  case  of  New  York  Life  Insurance 
Co.  v.  Baker,  83  Fed.  647,  27  C.  C.  A.  658, 
in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  In  an  (pinion 
delivered  by  Judge  Thayer,  in  which  Mr. 
Justice  Brewer  and  Judge  Sanl>om  Joined, 
it  was  said: 

"Where  statements  in  the  application  are 
made  warranties,  and  the  policy  contains  no 
Btipniation  that  a  false  statement  siiall  render 
the  policy  void,  false  statements  merely  ren- 
der the  policy  voidable  at  the  option  of  the 
company;  and,  upon  learning  of  the  falsity  of 
such  statements,  the  company  may  waive  tiie 
breach,  and  insist  on  performance  of  the  con- 
tract by  the  insured,  or  it  may,  by  its  conduct, 
estop  itself  from  taking  advantage  of  a  known 
breach." 
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[S]  The  authorities  seem  to  be  clear  that 
the  rettntion  of  unearned  premiums  or  unma- 
tured premium  notes  on  the  discovery  of 
the  falsity  of  representations  constitutes  a 
waiver  of  the  forfeiture.  3  Oooley's  Briefs 
on  Insurance,  2690  et  seq. ;  3  Joyce  on  In- 
surance, i  1992b;  Fadrnos  v.  Insurance  Co., 
142  Iowa,  199,  119  N.  W.  183.  It  is  undis- 
puted that  appellant,  long  before  the  death 
of  the  assured,  received  reliable  Informa- 
tion concerning  the  falsity  of  the  statements 
made  by  the  assured  in  his  application  for 
reinstatement.  Definite  information  was  ob- 
tained by  appellant  as  early  as  November 
28,  1919,  that  the  assured  had  been  serious- 
ly ill  for  about  a  year,  and  that  he  had 
been  under  the  treatment  of  two  physicians 
other  than  the  one  mentioned  in  his  appli- 
cation, and  that  he  was  not  in  good  henltli 
at  that  time.  This  information  was  short- 
ly thereafter  reafiirmed  by  a  statement  of 
appellee  to  the  company's  agent.  Notwith- 
standing the  receipt  of  this  definite  informa- 
tion, the  company  took  no  steps  to  declare 
a  forfeiture,  but,  on  the  contrary,  retained 
the  note  given  for  the  unearned  premium. 
The  companr  had  no  right,  with  this  knowl- 
edge, to  speculate  upon  the  situation  by  re- 
taining the  note  to  ascertain  whether  the  as- 
sured was  going  to  get  well  or  die.  If  it  de- 
sired to  take  advantage  of  the  right  to  avoid 
the  contract  on  account  of  the  false  misrep- 
resentation, the  duty  rested  upon  it  to  at 
once  declare  a  forfeiture  and  return  the  note 
tor  the  unearned  premium. 

This  brings  us  to  the  qoestion  whether  the 
time  between  the  receipt  of  this  definite  in- 
formation and  the  death  of  the  assured  was 
so  short  that  it  can  be  said,  as  a  mattw  of 
law,  that  the  company  waited  an  unreason- 
able length  of  time.  It  is  generally  a  ques- 
tion of  fact  for  the  determination  of  a  Jury 
whether  or  not  a  given  time  is  unreasonable, 
but  the  circnmstances  may  be  such  that  the 
court  should  declare,  as  a  matter  of  law, 
whether  the  delay  is  or  is  not  unreasonable. 
Our  condusion  is  that  in  this  Instance  the 
delay  was  unreasonable,  ana  that  the  court 
should  so  declare  as  a  matter  of  law.  Ai>- 
pellant's  general  officers  had  full  and  com- 
plete information  in  detail  concerning  the 
falsity  of  the  statements  of  tlie  assured  .  in 
his  application.  This  information  was  very 
definite  and  stated  the  length  of  time  of  the 
illness  of  the  assured  and  the  different  phy- 
sicians who  had  treated  him.  This  informa- 
tion was,  as  before  stated,  verified  and  re- 
affirmed by  the  statements  of  the  wife  of  the 
assured  about  December  \2,  and  the  addi- 
tional Information  was  communicated  to  the 
company  on  December  22.  The  comi>any  was 
bound  bf  the  information  received  by  its 
agent  on  December  12,  whose  duty  It  was  im- 
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mediately  to  communicate  that  Information 
to  his  superior  officers  at  the  home  office.  It 
is  true  that  the  secretary,  Mr.-  Ballard,  tes- 
tified that  the  matter  was  turned  over  to  the 
medical  department  for  further  investigation, 
but  there  is  not  a  particle  of  testimony  that 
that  department  Initiated  any  Inquiry  until 
after  the  death  of  the  assured,  and  then  it 
was  not  for  the  purpose  of  determining 
whether  a  forfeiture  should  be  declared,  but 
for  the  sole  purpose  of  defending  against  the 
claim  under  the  policy.  There  was  a  consid- 
erable period  of  complete  inaction  on  the 
part  of  the  officers  of  the  company,  whereas 
it  is  evident  that  further  inquiry  could  have 
been  initiated  and  definite  information  ob- 
tained from  the  attending  physicians  long 
before  the  death  of  the  assured.  We  think, 
therefore,  that  the  delay  was  unreasonable, 
and  that  the  conduct  of  the  company  In  re- 
taining the  pranlum  note  for  an  unreason- 
able length  of  time  after  discovery  of  the 
falsity  of  the  answers  was  a  waiver. 

[6]  It  is  also  insisted  that  the  court  erre^ 
In  rendering  judgment  for  penalty  and  attor- 
ney's fees;  the  c(«tention  being  that  the 
amonnt  of  the  premium  note  should  have 
been  credited  on  the  policy,  and  that  when  so 
credited  it  reduced  the  amount  of  the  judg- 
ment below  the  amoiint  demanded  In  the 
proof  of  loss  and  in  the  complaint.  We  have 
held  that  under  the  statute  there  can  be  no 
imposition  of  penalty  or  attorney's  fees 
whffl«  the  recovery  Is  for  a  sum  less,  than 
the  amount  demanded  and  sued  for.  Pacific 
Mut  Ufe  Ins.  So.  v.  Carter,  92  Ark.  378,  123 
S.  W.  884,  124  S.  W.  764.  Such  is  not  the 
case  here,  however,  as  the  appellee  demand- 
ed and  recovered  the  amount  of  the  policy, 
$5,000,  and  under  the  issues  presented  in  the 
pleadings  she  was  entitled  to  that  sum.  It 
la  true  that  the  proof  disclosed  the  fact  that 
there  was  an  outstanding  premium  note, 
which  appellant  would  have  been  entitled  to 
claim  In  reduction  of  the  amount  to  be  re- 
covered under  the  policy.  Or  it  could,  and 
still  can,  recover  the  amount  from  the  es- 
tate of  the  assured. 

[7]  No  remedy  for  the  collection  of  the 
amount  of  the  note  or  the  reduction  of  the 
amount  of  the  p<dicy  pro  tanto  was  sought 
in  the  pleadings;  therefore  appellant  is  in  no 
attitude  to  complain  that  the  court  failed  to 
deduct  from  the  judgment  the  amount  of  the 
note.  Queen  of  Arkansas  Ins.  Oo.  ▼.  Bram- 
lett,  103  Ark.  1,  145  S.  W.  541.  Under  these 
circumstances,  appellee  was  entitled  to  recov- 
er penalty  and  attorney's  fees. 

The  judgment  is  correct  upon  the  undisput- 
ed facts  and  should  be  affirmed. 

It  Is  so  ordered. 

WOOD  and  SMITH,  JJ.,  dissent 
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ST.   LOUIS-SAN    FRANCISCO    RY.  CO.   v. 
PACE.      (No.  53.) 

(Supreme  Court  of  Arkansas.    Dee.  19,  1921.) 

Railroad*  «s>4i9(4)— Colt  (eon  on  track  held 
negligently  Injured. 
Agreed  facts  held  to  warrant  finding  of  ob- 
vious danger  of  colt  on  right  of  way,  frightened 
by  train,  running  into  trestle,  requiring  stop- 
ping of  train;  it  appearing  that  the  trainmen 
saw  the  colt  and  that  they  knew  there  was  a 
trestle  ahead. 

Appeal  from  dtcalt  Court,  Randolph 
Goant:r;  J.   B.   Baker,   Judge. 

Action  by  N.  B.  Pace  against  the  St.  Louls- 
San  Francisco  Railway  Company.  Judgment 
for  plalntUC,  and  defendant  appeals.  Af- 
firmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  W.  3. 
Orr,  of  Springfield,  Mo.,  for  appellant 

Pope  &  Bowers,  of  PocahonUs,  tor  ap- 
pellee. 

HART,  3.  N.  B.  Pace  sued  the  St  Louls- 
San  Francisco  Railway  Company  to  recover 
the  value  of  a  colt  alleged  to  have  been 
killed  on  account  of  the  n^Ugent  operation 
of  one  of  the  defendant's  trains.  The  case 
was  tried  before  the  court  sitting  as  a  Jury 
upon  an  agreed  statement  of  facts  which 
Is  as  follows: 

"It  is  agreed  that  on  the  Ist  day  of  Novem- 
ber, 1920,  the  colt  of  N.  B.  Pace  was  on  the 
right  of  way  of  the  Frisco;  that,  after  the 
engine  of  the  north-bound  local  on  said  day 
had  passed  said  colt,  the  colt  began  running  up 
the  track  close  beside  the  train,  and  on  account 
of  its  diminutive  size  it  ran  along  under  the 
side  of  the  car.  There  was  a  wire  fence  on  the 
right  side  of  the  right  of  way,  on  which  said 
colt  was  running.  Said  colt  continued  to  run 
alongside  of  said  train  for  a  distance  of  about 
300  yards.  There  was  a  trestle  on  the  railroad 
over  a  deep  gulch  ahead  of  said  colt.  The 
train  crew  on  said  local  saw  said  colt  and 
knew  that  there  was  a  trestle  ahead  of  the 
said  colt.  Said  train  could  have  been  stopped 
and  the  colt  could  have  been  removed  from  the 
right  of  way.  Just  when  said  colt  reached  the 
gulch  across  the  track  it  seemed  to  stop  sud- 
denly and  turn  a  little  towards  the  train,  and 
then  fell  headlong  into  the  gulch.  Before  it 
went  into  the  gulch  it  was  within  a  few  inches 
of  the  train.  When  the  colt  was  reached  it 
was  dead,  and  was  immediately  buried.  Said 
colt  was  of  the  value  of  $100." 

The  court  found  In -favor  of  the  plaintiff, 
and  from  the  judgment  rendered  the  defend- 
ant has  appealed. 

In  Paragould  Southeastern  By.  Co.  v. 
Cnmk,  81  Ark.  36,  98  S.  W.  682,  the  court 
held  that,  while  ordinary  care  does  not  gen- 
erally require  a  train  to  be  stopped  In  order 
to  avoid  injury  to  stock  on  the  track,  there 
may  be  facts  which  make  it  defendant's  duty 


to  stop  to  avoid  an  Injury  which  would  other- 
wise occur.  That  principle  controls  here. 
If  the  colt  ran  Into  the  trestle  to  escape 
the  approaching  train,  n^UgenUy  driven  for- 
ward by  the  servants  of  the  company,  it 
was<  responsible  for  the  killing  of  the  colt 
by  falling  into  the  trestle. 

On  the  evidence  agreed  upon.  It  was  open 
to  the  court  to  find  that  the  defendant's 
track  was  fenced  and  that  the  colt  was 
running  along  Inside  the  right  of  way  near 
the  train  towards  a  trestle  over  a  deep  gulch, 
that  the  colt  was  running  along  In  apparent 
fright  of  the  train  toward  the  trestle,  and 
that  the  train  was  being  moved  forward  to- 
ward It  and  thereby  caused  the  colt  to  con- 
tinue Its  flight  along  the  side  of  the  track  Into 
the  trestle.  Under  the  agreed  statement  of 
facts,  the  court  might  have  found  that  under 
the  surrounding  circumstances  there  was 
such  obvious  danger  of  the  colt  running  Into 
the  trestle  as  to  impress  upon  the  engineer 
the  necessity  of  removing  the  cause  of  the 
colt's  fright  by  stopping  the  pursuing  engine. 

It  follows  that  the  judgment  must  be  af- 
firmed. 


CUNNINGHAM  at  al.  V.  J.  S.  KIMBRO  LUM. 
BER  CO.     (No.  61.) 

(Supreme  Court  of  Arkansas.    Dee.  19,  1921.) 

I.  Sales  <S=37I  (I)— Letters  of  lumber  company 
held  contract  to  furnish  listed  lumber,  nnt  all 
material  needed  to  complete  building. 
Letters  of  a  lumber  company  held  a  con- 
tract to  famish  a  list  of  lumber  for  a  certain 
sum  of  money,  and  not  a  contract  to  furnish 
all  materials  necessary  to  complete  the  build- 
ing according  to  plans  and  specifications  for  a 
specific  sum. 

3.  Meohantos'  Hena  «s>l32(8)— Tlma  af  flling 
not  extended   by  famishing  Inooasnqaeirtial 
materials  not  emhraoad  in  original  oontraeL 
In  an  action  to  enforce  a  materialman's  U«n 
against  dttCendant'a  residence,  where  the  evl- 
dence  showed  a  complete  statement  of  acconnt 
presented  to  defendant  on  April  21,  1920,  and 
building   turned   over  as   completed,   the   pur- 
chase of  small  items  for  minor  repairs  June 
1  and  2,  1920,  which  was  not  material  covered 
or  included  in  the  original  contract  or  plana, 
did  not  extend  the  time,  and  a  lien  not  filad 
within  90  days  of  April  21, 1920,  la  not  within 
statute. 

Appeal  from  ,Pulaskl  Chancery  CoazC.l 
John  B.  Martineau,  Chancellor. 

Suit  by  the  J.  8.  Eimbro  Lumber  Company 
against  3.  O.  Onnnlnsham  and  others.  From 
decree  for  plaintiff,  defendants  appeal.  Af- 
firmed In  part,  and  in  part  reversed  and  re- 
manded. 
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Frank  H.  Dodge  and  John  W.  JNewman, 
both  of  Uttle  Bode,  for  appellants. 
Geo.  r.  Jones,  of  Little  Bod;  for  appellea 

HUMPEKETS,  J.  This  suit  was  Institut- 
ed In  the  Pulaski  chancery  court  b;  appellee 
against  appellants,  to  recover  from  J.  C.  Cun- 
ningham an  alleged  balance  of  $1,783.11  dne 
by  him  upon  account  for  materials  furnished 
by  appellee  to  Qonstnict  a  residence  on  lot 
16,  block  2,  Pulaski  Heights  addition  to  the 
city  of  Uttle  Bock,  and  to  enforce  a  mate- 
rialman's lien  claimed  against  said  property 
for  the  amount  prior  and  paramount  to  two 
mortgage  liens,  In  the  total  sum  of  about 
$6,000,  acquired  by  the  Southern  Trust  Com- 
pany after  the  materials  aforesaid  had  been 
fuAilsbed. 

Ai^>eUant  J.  C.  Cunningham  Sled  an  an- 
swer denying  the  correctness  of  the  account, 
alleging  that  it  contained  charges  for  extra 
materials  not  Included  in  the  original  con- 
tract, and  that  he  owed  appellee  a  balance 
under  the  contract  of  $1,037,  Instead  of  the 
balance  claimed  by  appellee;  also  alleged 
that  appellee  did  not  file  Its  lien  for  ma^ 
terlals  famished  in  the  clerk's  office  within 
90  days  after  the  last  item  under  the  con- 
tract was  furnished,  and  by  such  failure 
lost  its  right  to  a  lien  against  the  property. 

The  Southern  Trust  Company  filed  an  an- 
swer denying  the  allegations  of  the  com- 
plaint, and  setting  up  its  mortgages  as  par- 
amount to  the  materialman's  lien  claimed  by 
appellee. 

Ada  Cunningham  filed  an  answer  denying 
the  allegations  of  the  complaint,  and  setting 
up  that  for  a  valuable  consideration  she  pur- 
chased the  property  from  J.  0.  Cunningham 
<m  August  26th,  1920,  free  from  the  materi- 
alman's Uen  claimed  by  appellee. 

The  cause  was  submitted  upon  the  plead- 
ings and  evidence,  which  resulted  in  a  per- 
sonal judgment  against  appellant  J.  C.  Cun- 
ningham for  $l;78S.ll,  and  a  decree  declar- 
ing a  lien  against  the  property  for  said  sum 
paramount  to  the  claims  of  the  other  appel- 
lants, from  which  an  appeal  has  been  duly 
prosecuted  to  this  court 

[1]  Appellant  J.  C.  Cunningham  contends 
that  the  coiurt  erred  in  rendering  a  person- 
al Judgment  against  him  in  excess  of  $1,037. 
A  careful  analysis  of  the  testimony  has  con- 
vinced us  that  every  item  charged  in  the 
account  was  received  and  used  in  the  con- 
\>tTOCtion  of  the  residence  on  the  property  In 
question.  The  books  of  appellee,  the  dray 
tickets,  and  the  testimony  of  O.  O.  Wheelis, 
manager  of  appellee,  and  of  the  several  con- 
tractors employed  by  appellant  to  construct 
the  residence,  confirm  this  fact  The  account 
contains  items  of  extras  totaling  about  $550, 
with  whldi  appellant  J.  O.  Cunningham  con- 
tends he  should  not  be  charged  under  his 
original  contract  or  order  for  the  material 
He  bases  this  contention  upon  two  letters 
285  S.W.-2T 
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written  by  appellee  to  him,  the  first  being 
of  date  November  4th  and  the  second  ofr 
date  December  6,  1919.  The  first  letter 
(omitting  the  address  and  signature)  is  as 
follows: 

"We  have  entered  your  order  for  mlUworK 
88  per  our  estimate  No.  30,  dated  October  80, 
to  be  delivered  to  your  contractor,  Mr.  Hardy, 
for  the  sum  of  $1,037.  Terms  of  this  will 
be  statement  of  material  delivered  to  be  made 
every  15  days  and  collected." 

The  second  la  as  follows: 

"We  are  ideased  to  enter  and  confirm  yoar 
order  for  lumber  on  our  estimate  No.  40,  to 
be  delivered  to  619  Cedar  street  for  the  sun  of 
$1,017.28,  also  twelve  thousand  lath  for  $144, 
or  a  total  sum  of  $1,761.28,  as  per  our  list  and 
estimate  No.  40,  given  your  contractor,  Mr. 
Hardy.  We  have  started  delivery  of  this  and 
will  make  deliveries  as  material  is  called  for  by 
your  contractor,  Mr.  Hardy,  and  will  present 
Mr.  Hardy  with  bill  of  material  delivered  on 
contract  every  fifteen  days  for  his  O.  K.,  and 
will  then  present  same  to  yon  for  payment" 

The  letters  did  not  contract  to  furnish  the 
lumber  according  to  plans  and  specifications, 
but  to  furnish  a  list  of  lumber  attached  to 
eacb  of  the  letters  for  a  certain  sum  of  mon- 
ey. Bztras  to  be  used  in  the  construction  of 
the  house  were  not  included  in  the  lists  of 
materiaL  According  to  the  letters  the  lists 
were  estimates  of  the  amount  of  material 
necesssary  to  complete  the  building.  These 
letters  cannot  be  regarded  as  a  contract  to 
furnish  all  materials  necessary  to  complete 
the  building  according  to  plans  and  specifi- 
cations for  a  specific  sum.  We  think  they 
show  the  contrary  on  their  face.  The  find- 
ing of  the  court  as  to  the  amount  due  by 
appellant  J.  C.  Cunningham  to  appellee  was 
responsive  to  the  great  preponderance  of  the 
evidenca 

[2]  Appellants'  next  and  last  contention  is 
that  the  verified  account  for  the  materials 
was  not  filed  in  the  circuit  cleric's  office 
within  90  days  after  the  date  upon  which 
the  last  material  was  furnished,  and  be- 
cause of  such  failure  appellee  lost  its  right 
to  a  lien  against  the  property.  The  lien  was 
filed  on  the  28th  day  of  August,  1920. 

Appellants  contend  that  the  last  material 
furnished  to  complete  the  contract  was  de- 
livered on  the  9th  day  of  April,  1920,  147 
days  before  the  lirai  was  filed.  Appellee  con- 
tends that  the  last  material  furnished  to  com- 
plete the  contract  was  delivered  on  the  2d 
day  of  June,  1920.  The  building  was  begun 
in  the  fall  of  1919,  and  material  therefor  was 
ordered  and  delivered  several  times  during 
each  month  down  to  and  Including  the  9th 
day  of  April,  1920.  The  first  contractor,  B. 
E.  Hardy,  only  remained  on  the  work  a  short 
time,  due  to  labor  complications.  He  was 
succeeded  by  Johnson  ft  Cickerson,  who  turn- 
ed it  over  to  appellant  as  a  completed  job  the 
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latter  part  of  March  or  early  In  April.  The 
house  was  placed  by  appellant  In  the  hands 
of  J,  R.  Oonnor  to  rent.  Connor  went  to 
look  at  it,  and  testified  that  be  thought  It 
was  completed  at  that  time.  His  record 
shows  that  he  rented  it  to  K-  A.  Adler  on  the 
14th  day  of  May.  N.  A.  Adler,  who  rented 
the  property,  requested  appellant  J.  0.  Oun- 
'  Aingham  to  do  some  work  on  the  floors,  put 
some  extra  shelves  In  one  or  two  closets,  and 
to  fix  a  little  space  between  the  screens  and 
windows.  J.  C.  Cunningham  employed  L.  T. 
Farmer  and  his  son,  W.  E.  Fanner,  to  do  this 
work.  They  ordered  material  from  appellee 
to  the  amount  of  $8.49  with  which  to  do  the 
work.  This  material  was  charged  on  appel- 
lee's books  and  delivered  on  June  1  and  2, 
1920,  on  the  premises  and  received  by  the 
Farmers.  L.  T.  Farmer  testified  that  he  was 
the  contractor  who  succeeded  Johnson  ft 
Dlckerson  on  the  house  and  that  be  went  to 
work  about  the  1st  of  June,  1920;  that  he 
scraped'  and  waxed  some  oak  floors  that  had 
been  previously  laid,  hung  a  back  screen 
door,  and  put  little  strips  between  the  screen 
and  window  sash,  about  three-quarters  of  an 
inch  wide,  to  keep  the  flies  out  He  and  his 
son  testified  that  they  ordered  the  material 
necessary  to  do  this  work  from  appellee  at 
the  Instance  of  J.  O.  Cunningham.  J.  O. 
Cunningham  testified  that  he  directed  them  to 
use  the  material  under  the  bouse  in  doing  the 
work  he  directed  them  to  do,  and  did  not  au- 
thorize them  to  order  the  material  from  ap- 
Iiellee,  and  did  not  know  any  material  had 
been  ordered  from  appellee  until  after  this 
suit  was  Instituted. 

A  complete  statement  of  the  account  was 
presented  to  J.  G.  Oonnlngham  on  April  21, 
1920,  after  the  boose  had  been  turned  over  to 
blm  and  at  the  time  it  was  occupied  by  a  ten- 
ant. J.  O.  Cunningham  disputed  the  extras 
in  the  account,  contending  that  he  only  owed 
a  balance  of  $1,037.  He  claimed  that  balance 
was  due  and  promised  to  pay  it  as  soon  as  he 
could  arrange  to  get  the  money.  Appellee 
contended  that  he  owed  it  for  the  extras  in- 
cluded in  the  account  the  amount  of  about 
$550  In  addition  to  the  amount  admitted  by 
said  appellant 

The  evidence  of  appellee  tended  to  show 
that,  white  appellant  disputed  the  account  all 
the  time,  he  kept  putting  them  off  from  time 
to  time,  stating  that  he  was  trying  to  borrow 
money  to  pay  them  what  he  owed  them ;  that 
his  promise  from  time  to  time  to  borrow  the 
money  caused  them  to  delay  filing  their  lien. 


The  fact  that  Jobnami  ft  Dickenon  turned 
the  building  over  to  appellant  J.  O.  Cnnnlng- 
ham  as  a  completed  Job,  that  it  was  rented  to 
and  occupied  by  a  tenant,  that  a  complete 
account  for  all  materials  furnished  was  pre- 
sented to  appellant  J.  G.  Gtmnlngbam  by  ap- 
pellee on  April  21,  1920,  which  became  a  mat- 
ter of  dispute  between  them,  and  that  about 
two  months  had  elapsed  between  the  date  of 
the  last  Item  on  the  main  account,  and  the 
entry  of  the  items  of  June '1st  and  2d,  has 
convinced  us  that  the  material  furnished  on 
June  1st  and  2d  by  appellee  was  not  materi- 
al, covered  by,  or  Included  in  the  original  con- 
tract We  do  not  think  that  the  Farmers 
can  be  regarded  as  contractors  In  succession 
to  construct  or  build  the  house.  They  were 
merely  employed  to  do  a  little  work  about 
.the  screens  to  keep  the  files  out,  and  the  ma- 
terial they  purchased  seems  to  have  been  for 
the  purpose  of  filling  in  a  space  between  the 
screen  and  the  window  sash,  and  hinges, 
hooks,  and  eyes  to  hang  a  screen  door.  It  no- 
where appears  that  the  work  done  by  the 
Farmers  was  Included  In  the  original  plans 
and  specifications  or  embraced  In  the  original 
contract  for  the  construction  of  the  btiilding. 
l%e  amount  of  material  ordered  by  them  was 
Inconsequential. 

We  do  not  think  the  time  for  filing  the  lien 
was  extended,  under  all  the  circumstances  in 
this  case,  on  account  of  the  small  items  pur- 
chased on  June  1  and  2,  1920.  In  our  view, 
appellee  lost  its  right  to  a  lien  against  the 
property  for  the  main  account  for  failure  to 
file  its  account  in  the  circuit  clerk's  office 
within  90  days  from  the  date  of  the  last 
item  furnished  thereon,  to  wit  April  9, 1920. 
It  follows  that  It  was  error  for  the  trial 
court  to  declare  a  lien  upon  the  property  to 
pay  the  personal  Judgment  rendered  against 
J.  C.  Cunningham,  exc^t  to  the  amount  of 
$8.49,  for  the  items  of  materials  furnished 
on  June  Ist  and  2d,  the  lien  having  been 
filed  within  90  days  from  the  date  this  ma* 
terial  was  furnished  and  delivered. 

The  decree,  In  so  far  as  personal  Judg- 
ment was  rendered  against  J.  O.  Cunning- 
ham, is  affirmed ;  but  In  so  far  as  a  lien  was 
declared  against  the  property  to  pay  the 
same,  the  decree  Is  reversed  and  remanded, 
with  directions  to  the  trial  court  to  render  a 
decree  for  a  Hen  against  the  property  in  favor 
of  the  appellee  for  $8.49  to  cover  the  materi- 
al purchased  and  delivered  on  June  1  and  2y 
1920. 
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PRYOR    V.    PRYOR.      (No.    5£) 

(Supreme  Court  of  Arkansas.    Dec.  19,  1921.) 

1.  Dlv«ree  «=>29  —  Coaduot  raaderiag  wife's 
life  iatolerabls  groand  for  divorce. 

That  the  conduct  of  a  husband  towards  his 
wife  is  such  as  to  subject  her  person  to  such 
indignities  as  to  render  her  condition  in  life 
intolerable  constitutes  ground  for  divorce. 

2.  DIvoroe  «s>29^-Evldence  failing  to  show  tn- 
dariag  allsHBttoa  of  hnsbaad  towards  wH*  !■• 
artlelMt  to  ostablis^  iadlgnltias. 

Where  a  wife  seeks  a  diviMce  for  indigni- 
tiea^  evidence  failing  to  establish  any  settled 
bate  or  any  condition  of  enduring  alienation  or 
estrangement  on  the  part  of  the  husband  to- 
wards the  wife  is  insufficient. 

3.  DIvoroe  «9l27(2)— Uacorroborated  testU 
nony  of  parties  and  admissions  Insuffioieat  ta 
Justify  divorce. 

Kvorcea  are  not  granted  upon  the  nncor> 
roborated  testimony  of  the  parties,  and  their 
admissions  of  the  truth  of  matters  alleged  as 
gronnda  therefor. 

4.  EvIdenoe  «=»3 14(2)— Hearsay  avidsnoa  of 
physician's  statements  Inadmissible. 

Where  a  wife  sought  a  divorce  on  the 
ground  of  indignities  inflicted  upon  her  person 
because  of  the  physical  condition  of  the  hus- 
band, evidence  by  plaintiff  and  her  sister  as  to 
statements  made  by  defendant's  family  physi- 
cian keld  inadmissible  as  hearsay. 

Appeal  from  Miller  Chancery  (3ourt;  Jas. 
D.  Shaver,  (Jhancellor. 

Action  by  Mrs.  Bess  Pryor  against  J.  H. 
Pryor,  Jr.,  for  a  divorce.  Decree  for  defend- 
ant, and  plaintitC  appeals.    Affirmed. 

B.  E.  Charter  and  J.  M.  (Tarter,  both  of 
Tesarkana,  for  appellant 

Arnold  &  Arnold,  of  Texarkana,  for  ap- 
ples. 

WOOD,  J.  Tills  action  was  instituted 
June  22,  1920,  by  the  appellant  against  the 
apueUee  for  a  divorca  The  complaint  U  in 
put  as  follows : 

"That  on  June  29,  1911,  the  plaintiff  and  the 
defendant,  John  H.  Pryor,  Jr.,  were  lawfully 
married  at  Hamburg,  in  the  state  of  Arkansas, 
and  that  after  that  time  until  recently  lived 
and  cohabited  together  as  husband  and  wife 
at  Hamburg,  Ark.;  that  no  child  was  ever  bom 
to  the  plaintiff  and  defendant  as  a  result  of 
this  marriage.  Plaintilf  says  that  the  defend- 
ant is  a  resident  and  citizen  of  Ashley  county, 
in  the  state  of  Arkansas,  now  and  has  been  for 
a  number  of  years  next  past,  and  that  the  plain- 
tiff is  now  a  resident  and  dtisen  of  Miller  coun- 
ty. Ark.  The  plaintiff  says  that  recently,  and 
for  several  years  prior  to  the  preselit  time,  since 
their  marriage  that  the  defendant  has  been 
guilty  of  such  cruel  and  barbarous  treatment  as 
to  endanger  the  plaintiff's  life,  and  has  of- 
fered such  indignities  to  her  person  as  has 
rendered  her  condition  intolerable,  and  that  be- 


cause thereof,  and  for  the  protection  of  her 
life  and  health,  and  to  protect  herself  from 
such  indignities  so  offered  to  her  person  by 
defendant,  she  has  been  compelled  to  cease 
cohabiting  and  living  with  the  defendant  as 
his  wife,  and  she  is  now  residing  at  Texarkana, 
Aik.,  with  her  father,  Rev.  F.  M.  Brewer." 

The  complaint  farther  sets  forth  that  tbo 
defendant  Is  possessed  of  real  estate  of  the 
valae  of  more  than  $18,000,  and  of  personal 
property  consisting  of  househoM  goods  of  the 
value  of  $1,(X)0,  and  a  stock  of  groceries  of 
the  valne  of  more  than  $8,000.  She  prayed 
for  a  decree  "dissolving  the  bonds  of  matri- 
mony and  for  alimony  as  the  law  provides." 

In  his  answer  the  appellee  denied  all  ma- 
terial' allegations  of  the  complaint,  and, 
among  other  things,  he  says: 

"That  he  has  always  and  at  all  times  treated' 
the  plaintiff  with  great  consideration,  love,  and 
affection;  that  he  always  provided  for  her 
really  better  than  his  finances  would  permit; 
that  at  the  time  plaintiff  left  bis  home  the  last 
time  it  was  w.ell  understood  that  she  was  mere- 
ly making  a  social  visit  to  her  parents,  and 
would  soon  return  to  the  defendant  as  his 
wife;  that  after  she  left  slifi  advised  the  de- 
fendant from  time  to  time  through  letters  tiiat 
she  would  soon  be  back  to  her  home  and  de- 
fendant; that  after  plaintiff  was  gone  an  undue 
length  of  tune  defendant  wrote  her  a  letter  urg- 
ing her  to  come  home;  that  plaintiff  took  ex- 
ceptions, and  appeared  to  get  very  angry  at 
this  defendant  on  account  of  this  letter,  and 
advised  him  that  she  did  not  intend  to  return 
to  him  as  his  wife,  and  this  was  the  first  in- 
timation that  this  defendant  had  of  any  trou- 
ble." 

The  defendant  further  says  that  he  has 
vary  limited  means.  He  then  sets  forth  the 
proiierty,  real  and  personal,  which  he  pos- 
sesses, and  alleges  that  the  brick  store  build- 
ings which  he  owns  are  of  the  value  of 
$10,000,  incombered  by  a  mortgage  of 
$7,503.63 ;  that  his  dwelling  Is  of  the  value 
of  $1,000;  that  his  groceries  and  fixtures 
are  of  the  value  of  $2,500,  and  his  household 
and  kitchen  furniture  of  the  value  of  $600 ; 
and  that  he  is  indebted.  In  addition  to  the 
mortgage  above  mentioned,  In  the  sum  of 
$1,800.    He  then  alleges : 

That  "his  arms  and  home  are  open  for  the 
return  of  the  plaintiff  at  any  time;  that  he 
loves  the  plaintiff,  and  is  more  than  ready  to 
forgive  her  imprudence  in  bringing  this  suit; 
that,  although  bis  business  is  in  a  precarious 
condition,  and  he  is  heavily  involved  and  bur- 
dened with  debts,  and  be  is  Just  barely  able 
to  make  sufficient  money  to  meet  his  interest 
payments,  he  stands  ready  to  pay  all  costs  and 
expenses  ineorred  in  this  suit  by  the  plaintiff, 
if  ahe  will  return  to  him  aa  his  wife." 

His  prayer  Is  that  the  complaint  be  dis- 
missed. 

On  the  21st  day  of  December,  1920,  the 
same  being  a  regular  day  of  the  September 
term  of  the  Miller  chancery  court,  the  court 
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ovemried  a  motioii  of  tbe  appellee  for  con- 
tlnnance  and  proceeded  to  a  trial  of  the 
cause  upon  tbe  pleadings  and  depositions  of 
the  appellant,  her  father,  her  sister,  the  tes- 
timony of  three  physicians  testifying  as  ex- 
perts, and  four  witnesses  who  testified  as 
to  the  property,  real  and  personal,  of  the  ap- 
pellee and  Its  value.  The  appellee  at  that 
hearing  did  not  addnce  any  testimony.  After 
hearing  the  above  testimony,  the  coart  took 
the  cause  nnder  advisement,  and  on  Decem- 
ber 22,  1920,  entered  a  decree  in  favor  of 
the  appellant  dissolving  the  bonds  of  matri- 
mony between  herself  and  the  appellee,  and 
also  rendered  a  decree  In  her  favor  awarding 
her  one-third  of  the  hnsband's  personal  prop- 
erty absolutdy,  and  one-third  of  aU  his  lands 
as  provided  In  section  3511,  O.  &  M.  Digest 
At  tbe  same  term  of  court  tbe  appellee  mov- 
ed to  set  aside  the  decree.  The  court  heard 
tbe  motion,  and  granted  the  appellee  30 
days'  time  In  which  to  take  depositions,  an- 
nouncing that  when  the  evldonce  for  the  ap- 
pellee was  In  the  cause  would  be  tried  on 
Its  merits,  but  refused  at  that  time  to  set 
aside  the  decree.  Later  in  tbe  term,  the 
court,  being  about  to  adjourn,  set  aside  the 
decree.  At  the  next,  the  March  term  of  the 
court,  on  the  2d  day  of  April,  1921,  the  court 
heard  the  cause  upon  the  depositions  of  the 
witnesses  adduced  on  behalf  of  the  appellant, 
and  also  the  depositions  of  the  witnesses  on 
behalf  of  the  appellee,  and  rendered  a  decree 
dismissing  the  appellant's  complaint  for  want 
of  equity,  and  in  her  favor  for  all  the  costs 
she  had  expended.  From  the  decree  dismis- 
sing appellant's  complaint  for  want  of  equity, 
she  prosecutes  this  api)eal. 

If  there  had  been  no  other  testimony  tiiali 
that  adduced  by  the  appellant  at  the  first 
hearing  of  the  cause,  we  would  without 
hedtation  decide  that  she  was  entitled  to  a 
divorce.  The  decree  of  the  court  on  the 
first  hearing  of  the  cause,  bottomed  alone 
upon  the  evidence  adduced  by  the  appellant, 
was  undoubtedly  responsive  to  that  evidence. 
But  the  testimony  adduced  on  behalf  of  the 
appellee  in  several  important  and  essential 
particulars  was  In  direct  conflict  with  the  tes- 
timony adduced  on  behalf  of  the  appellant 
The  testimony  on  behalf  of  the  appellee  fur- 
nished an  explanation  of  the  conditions  and 
situations  which,  unexplained,  would  have 
entitled  appellant  as  we  have  said,  to  a 
divorce.  The  physical  disability  of  whldi 
the  appellee  was  a  victim  came  npon  him 
after  marriage,  and,  according  to  the  testi- 
mony of  the  appellant,  began  about  four 
years  before  she  left  the  appellee,  and  be- 
came complete  about  18  months  before  their 
separation.  This  was  not  of  itself  a  ground 
for  divorce.  If,  however,  the  appellee  was 
so  afBicted,  and,  notwithstanding  this,  he 
continued  to  subject  the  appellant  rei>eatedly 
to  the  humiliation  and  indignities  which  her 
testimony  tended  to  disclose  then  undoubted- 


ly the  conduct  of  the  appellee  In  this  re- 
spect would  have  rendered  the  condition  In 
life  of  appellant  intolerable,  because,  accord- 
ing to  her  testimony,  the  frequent  and  con- 
tinuous annoyances  and  embarrassments  to 
which  appellant  wag  subjected  on  account  of 
the  physical  ailment  of  the  appellee  were  fast 
undermiulng  her  health.  Tbe  testimony  of 
the  appellant  tended  to  prove  that  the  course 
of  conduct  of  the  appellee  toward  her  was 
so  persistent  and  so  unnatural  because  of  his 
physical  ailment  that  it  brought  her  almost 
continuously  under  a  pental  and  physical 
strain  which  was  making  her  nervous  and 
hj^terical,  and  rapidly  destroying  her  other- 
wise strong  constitution  and  her  bonyant 
and  happy  disposition. 

[1]  The  opinion  evidence  of  medical  ex- 
peris,  based  npon  the  assumption  that  the 
facts  were  true  which  the  testimony  of  the 
appellant  tended  to  prove,  was  to  the  effect 
that  the  conduct  of  the  appellee  was  impair- 
ing the  health  of  the  appellant  and  would. 
if  continued,  finally  render  the  appellant  a 
mental  and  physical  wreck.  Therefore^  If 
there  had  been  no  testimony  on  the  part  of 
the  appellee  to  refute  this  testimony  of  tbe 
appellant  and  her  witnesses,  she  would  un- 
questionably have  been  entitled  to  a  decree 
of  divorce  on  the  ground  that  the  conduct  of 
the  appellee  toward  her  had  subjected  her 
person  to  such  indignities  as  to  render  her 
condition  In  life  intolerable. 

[2]  We  shoold  say,  en  passant  that  tbe 
other  gronnds  upon  which  the  appellant  r«- 
Iles,  and  which,  through  her  own  testimony 
and  the  testimony  of  her  father  and  sister. 
she  brings  forward  as  Incidents  tending  to 
prove  that  the  appellee  was  guilty  of  such 
cruel  and  barbaronft  treatment  as  to  entitle 
her  to  a  divorce,  are  not  worthy  of  consid- 
eration, for.  If  their  testimony  as  to  these 
grounds  were  undisputed,  it  does  not  es- 
tablish that  there  was  any  "settled  hate"  or 
any  condition  of  enduring  alienation  and  es- 
trangonent  on  the  part  of  the  appellee  to- 
ward the  appellant  Rose  t.  Rose,  9  Ark. 
607;  Kurtz  r.  Kurtz,  88  Ark.  119;  Malone 
V.  Malone,  76  Ark.  28,  88  S.  W.  840. 

In  the  leading  case  of  Rose  v.  Rose,  supra, 
it  was  held  that  the  personal  Indignities 
contemplated  by  the  statute  as  rendering 
one's  condition  intolerable  Included  "Yude- 
ness,  vulgarity,  unmerited  reproach,  haughti- 
ness, contempt  contumely,  studied  neglect.  In- 
tentional incivility,  injury,  manifest  disdain, 
abusive  language,  malignant  ridicule,  and 
every  plain  manifestation  of  settled  hate, 
alienation  and  estrangement."  It  was  also 
there  held  that  to  constitute  grounds  fOr 
divorce  these  manifestations  must  be  "ha- 
bitual, continuous,  and  permanent" 

In  view  of  tbe  above  requirements  of  ttie 
law,  most  of  the  incidents  related  by  the 
appellant  to  show  studied  neglect  and  un- 
merited reproach  of,  and  even  insult  to^  her 
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must  be  considered  ratber  as  mere  passing 
trivialities  and  temporary  ebullitions  of  tem- 
per, wblcb,  according  to  the  correspondence 
between  tbe  parties,  seemed  to  have  been  mn- 
taally  forgiven  and  forgotten,  as  tbey  sbould 
have  been,  until  about  a  month  before  tbe 
Institution  of  this  unfortunate  actlcm.  If  the 
holy  bonds  of  wedlock — the  sacred  union  be- 
tween husband  and  wife — could  be  sundered 
by  such  manifestations  and  occurrences,  then 
the  duties  and  obligations  which  these  bonds 
impose  would  soon  be  even  more  lightly  as- 
sumed and  more  often  Ignored  than,  they 
are  at  the  present  time,  all  to  the  great  detri- 
ment of  society.  As  was  said  by  Judge  Ea- 
tdn,  speaking  for  the  court  in  Kurtz  t. 
Kurtz,  supra: 

"The  great  and  predominant  obligation  of  mu- 
tual forbearance  and  motual  forgiveness  would 
soon  sink  from  sight,  and  society  would  be  de- 
livered over  to  all  the  evils  which  civilized 
goyemments  have  anticipated  in  the  looseness 
of  the  marriage  tie.  Those  who  assume  those 
ties  should  do  bo  gravely,  and  take  each  other 
not  only  'for  better'  but  for  worse'  also,  if  life 
be  endurable  in  any  tolerable  shape.  They 
should  be  driven  by  necessity  to  conciliate  each 
other  ratber  than  to  aggAivate  dissensions  with 
a  hope  of  separation." 

See,  also,  Arnold  v.  Arnold,  115  Ark.  tO- 
43, 170  S.  W.  486,  489,  where  we  said: 

"The  love  and  faith  that  are  plighted  when 
parties  stand  at  tbe  marriage  altar  shonld 
'suffer  long'  and  be  exceedingly  kind.  Marriage 
vows  are  solemnly  assumed,  and  should  be 
sacredly  kept.  The  interests  of  society  de- 
mand that  the  bonds  of  wedlock  should  not 
be  severed,  except  upon  clear  proof  of  one  or 
more  of  the  grounds  prescribed  by  our  stat- 
ute." 

[3]  So,  we  conclude  that  the  only  possible 
ground  for  divorce  revealed  by  the  testimo- 
ny of  the  appellant  is  that  relating  to  the 
physical  condition  of  her  husband,  and  his 
treatment  of  her  because  of  such  condition. 
But  the  burden  Is  upon  her  to  establish  tills 
ground  for  divorce  by  a  preponderance  of 
the  evidence.  This,  as  we  view  the  record, 
she  has  wholly  failed  to  do.  Necessarily  tbe 
only  method  by  which  the  testimony  of  the 
appellant  as  to  the  physical  condition  of  the 
appellee  could  be  corroborated  would  be  by 
the  admissions  of  the  appellee,  or  the  testi- 
mony of  appellee's  phyEician,  or  some  one 
else  who  had  knowledge  of  such  alleged  con- 
dition. The  appellee,  in  his  testimony,  flat- 
ly contradicts  the  testimony  of  the  appellant 
that  he  had  beoi  afflicted  for  the  length  of 
time  and  to  the  extent  that  the  testimony  of 
the  appellant  tended  to  prove.  But,  even  If 
he  had  admitted  that  her  testimony  in  this 
respect  was  entirely  true,  still  this  would 
not  entitle  her  to  a  decree  of  divorce:  be- 
cause the  law  as  anuouncWi  by  this  court  in 
numerous  cases  Is  that — 


"Divorces  are  not  granted  upon  the  uncor- 
roborated testimony  of  the'  parties  and  their 
admissions  of  tbe  truth  of  the  matters  alleged 
as  grounds  therefor."  Sisk  v.  Sisk,  99  Ark. 
94-97,  138  a.  W.  987,  988;  Rie  v.  Rle,  84 
Ark.  37;  Kurtz  v.  Kurtz,  supra;  Brown  v. 
Brown,  38  Ark.  324;  Scarborough  v.  Scarbor- 
ough, 54  Ark.  20.  14  S.  W.  1098:  Kientz  v. 
Kientz,  104  Ark.  381.  149  8.  W.  86;  Shelton 
V.  Shelton.  102  Ark.  64,  143  8.  W.  110;  John- 
son V.  Johnson,  l22  Ark.  276,  182  S.  W.  897. 

[4]  The  appellant  and  her  sister,  In  their 
testim<»iy,  claimed  that  the  appellant's  tes- 
timony as  to  tbe  physical  condition  of  the 
appellee  was  corroborated  by  certain  state- 
mrats  made  to  them  by  the  family  physician 
of  the  appellee.  Dr.  W.  8.  Norman.  Their 
testimony  as  to  his  statements  to  them  con- 
cerning appellee's  idiyslcal  condition  was 
pure  hearsay,  and  therefore  incompetent. 
After  their  depositions  were  taken  Dr.  Nor- 
man waived  his  larivllege  as  a  physician  and 
testified  concerning  the  physical  condition  of 
the  appellee.  He  emphatically  contradicted 
the  testimony  of  the  appellant  and  her  sis- 
ter. He  testlfled  that  he  did  not  tell  Mrs. 
Pryor  that  Mr.  Pryor's  condition  was  wrecli- 
ing  her  health  as  testlfled  to  by  her,  nor  did 
he  say  anything  to  her  that  could  have  been 
truthfully  considered  that  way.  Mr.  Pryor's 
condition  was  not  such  at  any  time  as  to 
Interfere  with  the  condition  of  Mrs.  Pryor's 
health  at  all.  He  never  In  his  life  had  any 
conversation  with  Mrs.  Gregory  (appellant's 
Bister)  concerning  Mr.  Pryor's  alleged  phys- 
ical condition,  nor  with  any  one  else  in  her 
presence.  Therefore,  under  familiar  rules  of 
law  announced  In  numerous  decisions  of  this 
court,  appellant's  contention — namely,  that 
the  physical  cmidition  of  the  appellee  and 
his  treatment  of  her  by  reason  thereof  were 
wreddng  her  health  and  rendering  her  con- 
dition In  life  Intolerable — is  not  sustained 
by  a  preponderance  of  the  evidence. 

Having  reached  the  conclusion  that  appel- 
lant is  not  entitled  to  a  decree  of  divorce,  we 
have  purposely  refrained  from  setting  out 
and  discussing  in  detail  the  testimony  of  the 
witnesses,  and  have  commented  upon  the 
facts  in  the  most  general  way,  for  the  rea- 
son that  the  facts  in  detail  would  not  be  use- 
ful as  a  precedent.  The  facts  do  not  tall  for 
the  application  of  any  legal  principles  th.'it 
have  not  already  been  declared  in  muuy 
opinions  of  this  court  Furthermore,  the 
parties,  in  their  inten.se  zeal  to  maintain 
their  respective  contentions,  have  opened  to 
oinr  view  the  book  of  their  Innermost  family 
secrets,  some  of  the  chapters  of  which  are 
too  Indelicate  to  be  made  a  perpetual  memo- 
rial in  tbe  reports  of  this  court  In  this 
connection,  however,  we  ought  to  say  that 
marriage  is  a  divine  institution.  As  a  con- 
sequence thereof  It  is  ordained  by  the  laws 
of  God  and  man  that  children  shall  be 
brought  into  the  world.    The  family  through- 
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out  all  Cbristendixn  is  the  primal  unit  of 
organized  sodety,  and  cliUdren  are  tlie  bond 
of  mutual  sympathy,  lore,  and  care  that 
cement  home  ties  and  bind  closer  together 
husband  and  wife.  The  higher  the  ideals 
and  the  more  i)erfect  the  government  of  chil- 
dren in  the  home,  the  more  perfect  will  be 
the  government  of  the  state.  When  young 
people,  therefore,  enter  into  the  bonds  of 
matrimony,  they  should  expect,  and  at  least 
be  willing,  that  children'  should  be  bom  to 
them.  The  testimony  tends  to  prove  that  the 
parties  to  tliis  deplorable  lawsuit  resorted  to 
artificial  expedients  to  prevent  conception, 
and  the  consequent  birth  of  children.  We 
are  convinced  that  this  defiance  of  the  holy 
laws  of  wedlock  is  the  principal  cause  of 
mudi  of  their  mental  and  physical  suffering 
and  the  train  of  connubial  infelicities  which 
has  overwhelmed  their  household.  Doubt- 
less "there  was  the  weight  that  pulled  them 
down," 

Since,  under  the  law,  the  bonds  of  matri- 
mony cannot  be  severed,  it  were  infinitely 
better  for  their  future  happiness  that  the 
censure  of  eadi  other  ■  which  they  have 
brought  into  this  record  be  mutually  forgiv- 
en, dnd,  if  possible,  forever  erased  from 
memory's  page.  It  is  certain  that  further 
publicity  by  a  r^earsal  in  more  minute  de- 
tail of  the  testlmcmy  showing  the  particular 
facts  which  were  the  causes  of  their  now 
unhappy  state  would  only  tend  to  open 
wider  wounds  that  are  already'  gaping. 
Therefore,  we  here  drop  the  curtain  upon 
certain  scenes  In  this  unhappy  drama, 
whldi,  we  opine,  were  staged  by  the  parties 
only  for  the  observation  and  consideration  of 
the  judges  of  this  court. 

Let  tbe  decree  be  affirmed. 


NEW  YORK  LIFE  INS.  CO.  V.  MASON. 
(No.  49.) 

(Supreme  Court  of  Arkansas.    Dec.  19,  1921.) 

1.  Insuranoe  «=3| 36(2)— When  mailing  of  pol* 
loy  by  Insurer  to  Its  ageat  for  delivery  to 
assured  constitutes  a  "ooastmetlv*  delivery," 
stated. 

Mailing  of  policy  by  inanrer  to  agent  for 
delivery  to  assured  constituted  constructive 
delivery  to  assured,  and  made  policy  effective 
witliout  actual  delivery  if  policy  was  mailed  to 
agent  nnconditionallj  for  the  sole  purpose  of 
delivery  to  assured,  but  did  not  constitute  de- 
livery if  policy  was  mailed  to  agent  for  the  per- 
formance of  specific  duties  in  making  delivery 
of  policy. 

[Ed.  Note.— For  other  definitiong,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
structive Delivery.] 

2.  Insurance  «=s646( I)— Plaintiff  had  burden 
of  proving  delivery  of  polloy. 

In  action  on  life  policy  stipulating  that  it 
should  not  be  effective  until  delivery  to  assured 


while  in  good  health,  and  npon  payment  of  the 
premium,  in  which  the  insurer  denied  plain- 
tiff's allegation  that  policy  had  been  executed 
and  put  into  force,  the  plaintiff  had  the  burden 
of  proving  delivery  In  accordance  with  such 
stipulation. 

3.  Sunday  «=3l4— Policy  delivered  on  Sunday 
held  unenforceable. 

Where  policy  provided  that  it  should  not 
take  effect  until  delivery  to  assured,  the  de- 
livery of  the  policy  on  Sunday,  even  though 
dated  on  another  day,  made  it  a  Sunday  con- 
tract,  and   nnenforceable. 

4.  Sunday  «=3l4— Policy  delivered  on  Sunday 
not  enforceable  as  bailment. 

Policy  delivered  on  Sunday  could*  not  be  en- 
forced en  the  ground  that  the  delivery  con- 
stituted a  bailment,  since  the  policy  is  merely 
the  written  evidence  of  the  contract,  and  is  not 
in  any  sense  a  bailment  between  the  insurer  and 
the  assured. 

5.  Sunday  «s>l5-^Gcntraet  may  bs  subsequent- 
ly ratlfled. 

A  Sunday  contract  may  be  snbseqnentiy 
ratified. 

6.  Sunday  «=» IS— Policy  delivered  on  Sunday 
not  enforced  on  assured's  death  Monifciy 
morning  on  theory  that  retention  constituted 
ratification  of  delivery. 

Policy  delivered  on  Sunday  coold  not  be 
enforced  on  assured's  death  about  9  o'clock  the 
following  morning,  on  theory  that  retention  of 
policy  constituted  ratification  of  unlawful  de- 
livery on  Snnday,  since  delay  in  repudiating 
delivery,  if  alone  sufficient  to  constitate  ratifi- 
cation, must  be  continued  for  an  anreasonablp 
length  of  time. 

7.  Sunday  «s»22— Pleadings  held  to  raise  ques- 
tion as  to  Illegality  of  delivery. 

In  action  on  life  policy,  insurer,  itaving  de- 
nied plaintiff's  allegations  that  policy  had  been 
executed  and  put  into  force,  could  defend  on 
ground  that  delivery  of  policy  was  illegal  be- 
eanse  made  on  Sunday,  the  pleadings  being  sof- 
fident  to  put .  in  Issue  the  existence  of  the 
contract 

Appeal  from  Circuit  Court,  UisslaBtppl 
County;  R.  H.  Dudley,  Judge. 

Action  by  Ruth  Mason  against  the  New 
Tork  Life  Insurance  C!ompany.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Ewing,  King  &  King,  of  Memphis,  Tenn., 
and  little,  Buck  &  Lasley,  of  BlytheviUe, 
for  appellant. 

Davis,  Oosten  &  Harrison,  of  BlythevUIe, 
for  appellee. 

McCULLOCH,  O.  J.  This  is  an  acttcm  in- 
stituted to  recover  on  a  life  Insurance  policy 
alleged  to  have  been  issued  by  defendant. 
New  Tork  Life  Insurance  Company,  insur- 
ing the  life  of  Frank  B.  Mason  in  the  sum  of 
$5,000,  and  for  double  that  amount  if  death 
result  directly  and  independently  of  all  other 
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causes  from   bodily   Injury   effected   solely  ( afternoon,  and  that  witness  came  back  to 


through  external,  violent,  and  accidental 
cause.  The  policy  is  alleged  to  have  been 
made  payable  to  Ruth  Mason,  wife  of  the 
assured,  and  the  suit  was  brought  in  ber 
name.  She  recovered  judgment  below,  and 
since  the  appeal  was  prosecuted  to  this  court 
she  died,  and  the  cause  has  been  rerlyed  In 
the  name  of  the  special  administrator. 

The  policy  of  Insurance,  at  the  time  of  the 
commencement  of  the  action,  was  not  in  pos- 
session of  the  plaintiff,  and  was  in  possession 
of  the  defendant,  but  it  was  alleged  in  the 
ccanplalnt  tb&t  the  policy  had  been  duly  exe- 
cuted and  put  into  force,  and  there  was  a 
prayer  in  the  complaint  that  the  defendant 
and  its  agents  be  reQuired  to  file  the  original 
application  and  policy  and  all  correspondence 
and  papers  relating  thereto.  Interrogatories 
appended  to  the  complaint  related  to  the  al- 
leged issuance  of  the  policy,  the  date  there- 
of, to  whom  forwarded,  eta  The  defense, 
among  others,  is  that  there  was  nevor  any 
valid  delivery  of  the  policy  so  as  to  put  it 
into  force  and  effect 

The  defendant  Introduced  no  testimony  at 
the  trial  of  the  cause,  but  the  interrogatories 
answered  pursuant  to  the  demand  in  the 
complaint,  and  the  papers  filed  therewith, 
were  Introduced  in  evidence  by  the  plaintiff. 
It  appears  thnt  the  application  for  the  insur- 
ance was  made  by  Framk  B.  Mason  on  De- 
cember 7,  1918,  to  W.  J.  Humphries,  one  of 
the  defendant's  soliciting  agents.  The  appll- 
cation  was  made  at  Blythevllle,  where  Hum- 
phries was  soliciting  insurance,  and  where 
Mason  resided,  and  the  medical  examination 
was  made  on  tlte  same  day  and  was  forward- 
ed through  the  Memphis  office,  under  which 
Humphries  was  (^>erating,  and  was  received 
at  the  home  office  on  December  16,  1918. 
The  application  signed  by  Mason  contained 
a  stipulation  that  the  insurance  should  not 
take  effect  "unless  the  first  premium  la  paid 
and  the  policy  is  delivered  to  me  and  re- 
ceived by  me  during  my  lifetime  and  in  good 
health."  The  policy  was  duly  written  up, 
signed,  and  countersigned  at  the  home  office 
and  forwarded  to  the  Memphis  office  for 
delivery,  and  was  mailed  out  from  the  Mem- 
phis office  to  Agent  Humphries  at  Blythevllle 
on  Saturday,  December  21,  1918.  Mas(m 
was  shot  and  killed  at  his  farm,  about  6 
miles  distant  from  Blythevllle,  at  or  about 
9  o'clock  Monday  morning,  December  23. 
The  correspondence  introduced  in  evidence 
by  the  plaintiff  shows  that  Humidiries  im- 
mediately returned  the  policy  and  reported  it 
as  undelivered. 

The  contention  of  plaintiff  in  the  trial  of 
the  cause  was  that  the  policy  was  delivered 
on  Sunday  afternoon,  December  22,  1918,  and 
testimcmy  was  introduced  to  prove  circum- 
stances which  tended  to  establish  her  daim 
that  there  was  a  delivery  made  at  that  time. 
A  witness  was  introduced  who  testified  that 
Mason  was  out  »t  his  farm  in  a  car  Sunday 


town  with  him,  and  they  met  a  man  on  the 
streets  who  approached  Mason  in  relation  to 
the  delivery  of  an  insurance  policy,  and  that 
Mason  told  the  man  to  keep  it  for  him,  as 
he  was  in  a  hurry  at  that  time. 

Conceding,  without  discussing  the  evidence 
at  length,  that  it  was  sufficient  to  show  that 
Humphries,  on  the  Sunday  afternoon  men- 
tioned, tendered  the  policy  to  Mason,  and 
that  Mason  accepted  the  policy,  but  left  it, 
for  hl3  own  convenience,  in  the  possession 
of  Humphries,  constituting  the  latter  his 
agent  so  as  to  make  a  constructive  delivery, 
the  question  in  the  case  remains  whether  or 
not  the  delivery  of  the  policy  on  Sunday  put 
the  insurance  Into  force,  and  whether  the  de-- 
livery.  If  not  valid  on  that  day,  was  subse- 
quently ratified.  There  was  no  claim  or 
^ort  to  prove  that  there  was  a  delivery  of 
the  policy  at  any  other  time  or  under  any 
other  circumstances  than  as  specified  above. 

The  court  instructed  the  Jury  that  the  de- 
livery of  tlie  policy  on  Sunday  did  not  consti- 
tute a  valid  delivery  so  as  to  put  the  con- 
tract of  insurance  into  force,  unless  it  was 
found  thafr— 

"Thereafter,  and  on  some  day  other  than  Sun- 
day, the  said  Humphries  held  the  policy  in 
pursuance  of  the  agreement,  if  any,  with  Ma- 
son for  him  and  for  his  use  and  benefit." 


t1]  It  is  contended  by  counsel  for  plain- 
tiff that  the  mailing  of  the  policy  from  the 
Memphis  ofllce  to  Humphries  constituted  a 
constructive  delivery,  and  put  the  policy  into 
force  without  an  actual  delivery  to  the  as- 
sured in  person.  This  would  be  true  if  the 
policy  was  mailed  to  Humphries  uncondition- 
ally for  the  sole  purpose  of  delivery  to  the 
assured,  but  such  is  not  the  effect  of  the 
transaction  if  the  policy  was  mailed  to  the 
agent  of  the  Insurer  for  the  performance  of 
specified  duties  in  making  the  delivery  of 
the  policy.  National  Life  Ass'n  v.  Speer,  111 
Ark.  173,  163  S.  W.  1188;  Missouri  State 
Life  Ins.  Co.  v.  Burton,  Adm'r,  129  Ark.  137, 
195  S.  W.  371. 

[2]  There  is  no  evidence  to  show  that  the 
policy  was  mailed  to  Humphries  uncondition- 
ally for  the  mere  purpose  of  delivery  without 
having  any  other  duties  to  perform.  The 
printed  instructions  filed  with  the  interroga- 
tories on  plaintiff's  demand  show  that  the 
agent  was  to  receive  the  policy  as  the  agent 
of  the  insurer,  to  collect  the  premium,  and  to 
see  that  the  insured  was  in  good  health  be- 
fore delivery  of  the  policy;  otherwise  to  re- 
turn it  to  the  insurer.  It  is  true  that  there 
is  some  evidence  tending  to  show  that  the 
printed  instructions  thus  filed  were  promul- 
gated on  January  1,  1919,  after  the  death  of 
the  assured ;  but,  even  If  it  be  conceded  that 
there  Is  doubt  on  that  point,  it  leaves  the 
record  without  any  testimony  as  to  Hum- 
phries' instructions,  and  the  burden  was  on 
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the  plaintiff  to  show  that  the  delivery  was 
made  by  mailing  of  the  policy  unconditional- 
ly to  Humphries  for  that  purpose.  The 
plaintiff  alleged  In  the  complaint  that  the 
policy  was  executed  and  put  Into  force,  and 
this  was  denied  in  the  answer,  and  it  was  an 
essential  part  of  plaintiff's  case  to  prove  that 
there  had  been  a  delivery  of  the  policy  in 
compliance  with  the  stipulation  that  the 
policy  should  not  be  in  force  until  delivery 
to  the  assured  while  in  good  health  and  upon 
payment  of  the  premium.  The  only  proof  in 
relation  to  the  payment  of  the  pranium  was 
that  a  short-term  note  was  cptecuted  by  Ma- 
son to  Humphries  for  the  premium,  payable 
on  delivery  of  the  policy,  and  that  Humphries 
"destroyed  the  note  after  the  death  of  Ma- 
son, vrheia  he  returned  the  policy  to  the  com- 
pany. 

[3,4]  The  discussion  recurs,  then,  to  the 
question  whether  or  not  the  alleged  delivery 
on  Sunday  was  void,  and,  if  so,  whether  or 
not  there  was  a  valid  ratification  thereof. 
The  court,  as  before  stated,  instructed  the 
Jury  that  the  delivery  on  Sunday  was  void, 
and  It  must  be  assumed  that  the  Jury  based 
its  verdict  on  a  finding  that  there  was  a  rati- 
fication. It  has  often  been  held  by  this  court 
that  all  contracts  executed  on  Sunday  are 
void.  Jn  the  first  case  on  that  subject,  Tuck- 
er V.  West,  29  Ark.  386,  there  was  an  extend- 
ed discussion  In  the  opinion  delivered  by 
Chief  Justice  English.  There  Is  no  reason 
for  holding  that  this  rule  Is  not  applicable 
to  insurance  contracts;  In  fact,  It  has  been 
held  to  be  thus  applicable.  4  Joyce  on  In- 
surance, I  2534;  Heller  v.  Crawford,  37  Ind. 
279.  The  written  policy  is  merely  evidence 
of  the  contract,  and,  under  the  stipulations 
contained  in  the  application,  it  was  not  con- 
summated until  the  writing  was  delivered; 
hence  the  delivery  of  the  policy  on  Sunday, 
even  though  the  policy  was  dated  on  an- 
other day,  made  It  a  Sunday  contract,  and 
unenforceable.  Counsel  for  plaintiff  under- 
take to  sustain  the  validity  of  the  delivery 
on  the  ground  that  It  constituted  a  bailment, 
but  the  policy  is  the  written  evidence  of  the 
contract,  and  Is  not,  in  any  sense,  as  be- 
tween the  Insurer  and  the  Insured,  a  bail- 
ment It  is  contended  that,  as  between  the 
assured  and  Humphries,  the  redelivery  of 
the  policy  to  the  latter  was  a  mere  bailment, 
but  the  answer  to  this  contention  is  that  the 
question  of  redelivery  of  the  policy  to  Hum- 
phries is  not  the  turning  point  of  this  case^ 
for  that  is  not  the  act  upon  which  the  validi- 
ty of  the  contract  depends.  The  c.asi»  is  rlie 
same  as  if  the  policy  had  been  kept  by  Mason 
himself  when  offered  to  him  by  Humphries, 
and  the  question  Is  whether  or  not  this  was 
a  valid  delivery. 

[6,  8]  The  trial  court  was  correct,  as  an 
abstract  proposition  of  law,  In  holding  that 
a  Sunday  contract  may  be  subsequently  rati- 
fied.   We  have  so  held  in  the  many  deci- 


sions of  this  court  on  the  subject,  begin- 
ning with  Tucker  v.  West,  supra,  and  coming 
down  to  the  latest  case  on  that  subject. 
Planters'  Fire  Ins.  Co.  v.  Ford,  106  Ark.  568, 
153  S.  W.  810,  44  L..B.  A.  (N.  S.)  288.  There 
is,  however,  no  fact  or  drcumstanoe  in  this 
case  which  can  Justify  the  inference  of  a 
ratification  of  the  unlawful  delivery  on  Sun- 
day. The  undisputed  facts  are  that,  after 
the  alleged  delivery  of  the  policy  on  Sunday 
afternoon.  Mason  left  It  In  the  hands  of 
Humphries  and  at  once  returned  to  his 
farm,  where  he  remained  until  he  was  shot 
and  killed,  about  9  o'clock  the  next  morn- 
ing. The  mere  retention  of  the  policy,  even 
by  the  assured  himself,  for  an  unappredable 
I  length  of  time  after  the  passing  of  the  Sun- 
day on  which  It  was  delivered  would  not 
I  constitute  a  ratification.  If  delay  In  dig- 
I  affirming  or  repudiating  the  delivery  would 
I  alone  be  sufficient  to  constitute  a  ratification, 
it  certainly  would  liave  to  he  for  an  unrwi- 
sonable  length  of  time,  and  the  short  time 
I  shown  in  this  case  could  not  come  under  that 
rule.  There  was  no  oi^ortunity  to  either 
ratify  or  disaffirm  the  Illegal  delivery.  If  it. 
be  held  that  the  short  time  in  this  case  was 
sufficient,  it  would  necessarily  result  that, 
if  there  was  no  repudiation  one  hour  or  one 
minute  after  the  expiration  of  the  Sabbath 
day,  it  would  constitute  a  ratification.  The 
policy  Itself  being  yet  in  the  hands  of  Hum* 
phries,  and  he  being  still  the  agent  of  the 
Insurer,  even  though  the  Illegal  delivery  had 
been  constructively  made,  he  repudiated 
the  delivery  by  returning  the  policy  to  the 
insurer.  We  think  there  was  no  valid  deliv- 
ery nor  ratification  under  the  undisputed 
facts,  and  the  court  erred  in  submitting  to 
the  Jury  the  question  of  ratification. 

[7]  Finally,  it  is  contended  l)y  connsel  for 
plaintiff  that  the  question  of  the  illegality 
of  the  delivery  was  not  raised  in  the  plead- 
ings. This  contention  Is  unsound,  for  the 
reason  that  the  denials  of  the  answer  were 
as  broad  as  the  allegations  of  the  complaint, 
and  distinctly  put  in  issue  the  question 
whether  or  not  there  had  been  a  contract  en- 
tered into  between  the  parties.  As  before 
stated.  It  was  part  of  the  plalntUfs  case  un- 
der the  pleadings  to  show  that,  notwith- 
standing the  fact  that  the  policy  was  not  in 
possession  of  the  plaintiff,  nor  in  the  posses- 
sion of  the  assured  at  the  time  of  his  death, 
there  was  one  duly  issued  and  put  in  force 
by  the  defendant;  and  when  the  proof  intro- 
duced showed  that  the  alleged  delivery  upon 
which  the  plaintiff  depended  to  make  out  a 
case  was  on  Sunday,  her  case  failed  unless 
she  further  proved  tbat  there  was  a  subse- 
quent ratification. 

It  follows  from  what  we  have  said  that 
the  evidence  in  the  case  shows  that  the 
plaintiff  was  not  entitled  to  recover,  so  the 
Judgment  must  be  reversed  and  the  cause 
dismissed. 
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7.  Statutes  <S=>I22(4)— Aot  establishing  special 
sehool  dlstriot  belli  to  repeal  provision  of 
former  act  by  ImpilcaMon,  If  at  all,  so  that 
Its  caption  need  not  roolto  title  or  snbstanoa 
of  act  affeoted. 


1.  Sehoois  and  school  districts  «=>22— Leglsia- 
tnre  May  create  special  school  district. 

The  Legislature  has  power  to  create  a  q>e- 
dal  school  district 

2.  Constitutional  law  «=3S5— Statute  creating 
special  district  held  not  to  maice  voting 
bonds  a  condition  precedent 

PriT.  Acts  1921,  c.  400,  creating  special 
school  district,  held  not  to  depend  on  the  vot- 
iztg  of  bonds  by  the  electorate  of  such  district, 
such  election  being  merely  an  incident  to  its 
general  purpose,  so  that  it  is  not  subject  to  the 
objection  of  being  invalid  for  making  voting  of 
bonds  a  condition  precedent. 

3.  Statutes  «=>I22(4)— Act  establishing  special 
district  need  not  recite  In  caption  title  and 
•ubstanco  of  act  repealed  or  partly  repealed 
by  Implication. 

If  PriT.  Acts  1921,  c.  MO,  establishing  spe- 
cial school  district,  repesls  any  portion  of  the 
general  school  law  (Act  1907,  c  236),  under 
which  Putnam  county  was  laid  off  into  five 
school  districts,  it  does  so  only  by  implication, 
and  hence  a  recital  in  its  caption  of  the  title 
and  snbstance  of  the  act  repealed  or  partly  re- 
pealed was  unnecessary. 

4.  Taxation  «=>5S  —  Additional  poll  tax  for 
school  purposes  not  objeotloniMe  as  doable 
assessment. 

Priv.  Acts  1921,  a  490,  establishing  a  spe- 
cial school  district  in  Pntnam  county,  does  not 
contravene  Const  art  2,  {  26,  because  levying 
a  $1  poll  tax  on  each  legal  voter  within  the 
district  on  the  ground  that  it  is  a  double  as- 
sessment, since  the  Legislature  may  authorise 
an  additional  poll  tax  for  school  purposes. 

5.  Statutes  <£=>I22(4)  —  Act  creating  special 
school  district  held  not  to  violate  Constitu- 
tion as  to  recital  as  to  amended  law  In  Its 
caption. 

Priv.  Acts  1921,  c.  490,  creating  a  special 
school  district  in  Putnam  county,  does  not 
violate  Const  art  2,  f  17,  because  by  sec- 
tion 12  of  the  act  poll  taxes  to  be  collected  by 
the  municipality  of  the  town  of  Algood  and 
appropriated  to  such  district  since  its  cap- 
tion expressly  recites  that  it  is  to  amend  the 
charter  of  such  town,  so  as  to  appropriate 
the  poll  taxes  therein  to  the  school  fund  of 
such  district 

6.  Statutes  «=»l09-4.lbarai  Interpretation  rule 
in  apfaolding  amendatory  acts  where  boify 
and  caption  Indicate  legislation  sought  to  bo 
affected. 

A  liberal  interpretation  in  upholding  amend- 
atory acts  is  the  rule  where  the  body  and  cap- 
tion of  the  act,  taken  as  a  whole,  and  from  a 
practiced  viewpoint,  indicate  the  legislation 
sought  to  be  effected. 


If  Priv.  Acts  1921,  c.  490,  §  9,  does  not  vio- 
late Const  art  2,  S  17,  because  it  repeals  a 
provision  of  the  charter  of  the  town  of  Algood 
creating  such  town  and  making  it  a  special 
school  district,  and  makes  no  reference  to  such 
repeal  in  its  caption,  thus  making  the  body  of 
the  act  broader  than  the  caption,  such  repeal 
is  by  implication,  so  that  the  title  or  substance 
of  the  act  affected  need  not  be  expressly  re- 
cited in  the  caption  of  such  repealing  act 

8.  Canstltntlonal  law  «s»220>-Aot  creating  ape- 
dal  district  heI4  not  to  discriminate  against 
colored  ehlldron. 

Priv.  Acts  1921,  c.  490,  does  not  violate 
Const  U.  S.  Amend.  14,  nor  Const.  Tenn.  art 
11,  I  8,  because  discriminating  against  colored 
children,  since  it  provides  for  giving  them 
equal  opportunities  for  securing  an  education  in 
the  free  schools  of  said  district. 

9.  Taxation  «=> 1 94— Exemption  of  school  dis- 
trict bonds  from  taxation  not  violation  of 
uniformity  provisions. 

Priv.  Arts  1921,  c.  490,  eatablishing  a  spe- 
cial school  district  in  Pntnam  county,  does  not 
violate  Const,  art.  2,  f  28,  relating  to  uniform- 
ity of  taxation,  because  undertaking  to  exempt 
bonds  of  the  district  from  taxation,  since  the 
General  Assembly  has  power  to  exempt  atate, 
county,  municipal,  and  school  bonds. 

10.  Taxation  «=328— Act  establishing  special 
district  held  not  In  contravention  of  Constitu- 
tion as  to  delegating  taxing  power. 

Priv.  Acts  1921,  c.  490,  establishing  a  spe- 
cial school  district  in  Putnam  county,  is  not 
in  contravention  of  Const,  art.  2,  {  29,  which 
impliedly  forbids  the  General  Assembly  to  del- 
egate the  power  of  taxation  except  to  counties 
and  incorporated  towns,  since  it  gives  no  dis- 
cretion to  the  school  district  by  the  act  relat- 
ing to  the  exemption  of  school  bonds  to  be 
issued  from  taxation. 

11.  Statutes  €=>I07(8)  —  Act  establishing  a 
special  school  district  held  not  Invalid  for 
embracing  more  than  one  subject. 

Priv.  Acts  1921,  c.  490.  establishing  a  spe- 
cial school  district  in  Putnam  county,  and 
providing  for  the  issuing  of  bonds,  and  for  the 
levying  of  taxes  to  pay  the  same  and  interest 
thereon,  and  to  provide  a  fund  to  lengthen  the 
school  term,  and  to  amend  the  charter  of  a 
town,  held  not  invalid  for  the  reason  tliat  its 
caption  and  body  embraces  more  than  one  sub- 
ject, since  such  matters  are  directly  and  inti- 
mately connected  with  its  general  purpose,  and 
necessary  to  carry  it  out. 

12.  Taxation  «s»47(l)— Act  eatabiisbing  spe- 
cial district  held  net  Invalid  for  double  tax- 
ation. 

Priv.  Acts  1921.  c.  490.  establishing  special 
school   district   in   Putnam   county,    embracing 
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part  of  a  town,  hdd  not  invalid  iMcauM  of  dou- 
ble, taxation  as  to  tliose  outside  of  the  town 
of  Algood,  in  view  of  its  ciiarter,  art.  7,  f  4, 
providiog  that  the  poll  tax  should  go  to  the 
public  sdiools. 

13.  Appeal  and  Error  <s=9236  (2)— Objection  to 
demurror  should  bo  made  In  lower  oourt  hy 
motion  to  strike  or  make  more  doflnlte. 
An  objection  that  a  demurrer  was  defective 
because  failing  to  state  specifically  the  objec- 
tions made  to  the  bill,  as  required  by  Shan- 
non's Code,  f  4656,  must  be  made  below  by 
motion  to  strike  or  to  make  more  specific 

Appeal  from  Chancery  Court,  Putnam 
County;  W.  K.  Officer,  Chancellor. 

Suit  by  C.  L.  Greenwood  and  others 
against  O.  H.  Rickman  and  others.  Decree 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed, and  complainants'  bill  dismissed. 

A.  Algood  and  B.  O.  Adcock,  both  of  Cooke- 
ville,  for  appellants. 

O.  K.  HoUaday,  of  Cookevllle,  and  Rob- 
erts &  Cooper,  of  Nashville,  for  appellees. 

HALIi,  J.  The  bill  In  this  cause  challenges 
the  constitutionality  of  chapter  490  of  the 
Private  Acts  of  1921,  which  act  was  later 
amended  In  a  min<»  particular,  which 
amendment  is  immaterial,  and  need  not  be 
further  noticed  in  the  determination  of  the 
questions  presented  upon  this  appeal. 

This  statute  undertook  to  create  a  special 
school  district  In  Putnam  county ;  define  Its 
l>oundarles,  and  to  levy  a  tax  for  school  pur- 
poses on  the  property  situated  in  said  dis- 
trict, and  to  provide  for  the  voting.  Issu- 
ance, and  sale  of  bonds  by  said  district,  the 
proceeds  of  which  were  to  be  used  In  build- 
ing a  scboolhouse  for  the  use  and  benefit  of 
said  district  The  bill  was  filed  by  complain- 
ants, as  citizens  and  taxpayers  of  said  dis- 
trict, against  the  defendants,  who,  by  the 
terms  of  said  statute,  were  constituted  a 
bond  commission  for  said  district,  and  whose 
duty  it  was  made  to  Issue  and  sell  said  bonds 
upon  their  being  voted  at  an  election  to  be 
held  for  that  purpose. 

A  demurrer  was  filed  by  defendants,  which 
was  overruled  by  the  chancellor,  he  being  of 
the  opinion  that  the  statute  was  invalid; 
and  a  decree  was  accordingly  entered. 

The  defendants  have  appealed  to  this 
court,  and  have  assigned  the  action  of  the 
chancellor  in  overruling  said  demurrer  for 
error. 

The  caption  of  the  act  is  as  follows: 

"An  act  to  establish  an  independent  school 
district  in  Pntnam  county,  Tennessee,  coexten- 
sive with  and  embracing  the  Nineteenth  dvil 
district  of  said  county;  to  provide  for  an  elec- 
tiMt  to  be  held  in  said  district  to  ascertain 
the  will  of  the  legal  voters  therein  with  re- 


spect to  the  issuance  of  school  bonds,  and 
upon  affirmative  vote  of  the  people  to  issue 
thirty  thousand  dollars  school  bonds,  the  pro- 
ceeds of  sale  of  such  bonds  to  be  used  in  the 
erection  of  a  public  school  building;  to  pro- 
vide for  the  management  of  the  public  schools 
to  be  conducted  therein;  to  levy  a  tax  for  the 
purpose  of  procuring  fmids  with  whidi  to  pay 
interest  on  said  bonds  and  for  the  extension  of 
the  public  schools  therein,  and  for  other  rele- 
vant purposes;  to  amend  the  charter  of  the 
town  of  Algood,  so  as  to  appropriate  the  poll 
taxes  therein  to  the  school  fund  of  said  school 
district;  that  any  unconstitutional  provision 
of  this  act  shall  not  invalidate  the  rest  of  it" 

Section  1  at  said  act  provides: 

'*Be  it  enacted  by  the  General  Assembly  of 
the  state  of  Tennessee,  that  there  is  hereby 
created  an  independent  school  district  in  Pnt- 
nam county,  Tennessee,  out  of  the  territory 
DOW  comprising  the  Nineteenth  civil  district  of 
said  county,  ond  coextensive  with  said  dvil 
district.  [Then  follows  the  boundaries  of 
said  district.]  AH  the  inhabitants  of  said 
Nineteenth  civil  district  shall  be  and  constitute 
the  inhabitants  of  the  independent  school  dis- 
trict created  hereby,  and  shall  be  dothed  with 
all  the  powers  and  entitled  to  all  the  privileges 
and  advantages  of  said  independent  school  dis- 
trict, which  shall  be  known  as  Algood  school 
district" 

Section  2  provides: 

"That  on  Saturday,  April  2, 1921,  within  legal 
hours  at  the  regular  voting  predncts  in  Al- 
good, Tennessee,  an  election  shall  be  opened 
and  held  nnder  the  authority  of  the  county 
election  commissioners  of  Putnam  county,  who 
shall  name  and  designate  officers  of  election 
in  the  usual  way,  for  the  purpose  of  ascertain- 
ing the  will  of  the  qualified  voters  of  Algood 
school  district  respecting  the  issuance  of  thirty 
thousand  dollars  school  bonds,  as  hereinafter 
provided.  Those  favoring  the  issuance  of 
such  bonds  shall  have  written  or  printed  on 
thdr  ballots  the  words  'For  School  Bonds,' 
those  opposing  the  issuance  of  such  bonds  shall 
have  the  words  'Against  School  Bonds.'  The 
result  of  the  election  thus  held  shall  be  cer- 
tified to  the  election  commissioners  of  Putnam 
coun«^  within  five  days  after  same  is  held.  The 
county  election  commissioners  shall  then 
promptly  declare  the  result  of  said  election. 
If  a  majority  of  the  legal  votes  cast  at  said 
election  shall  be  in  favor  of  the  issuance  of 
the  bonds  as  aforesaid,  then  in  that  event 
school  bonds  shall  be  issued  in  the  manner  and 
for  the  purpose  hereinafter  set  forth.  But  in 
case  a  majority  of  the  legal  votes  cast  in  said 
election  shall  be  against  the  issuance  of  such 
bonds,  then  bonds  cannot  be  legally  issued  nn- 
der this  act,  it  being  the  object  sod  intent  of 
this  act  to  make  the  issuance  of  bonds  wholly 
dependent  upon  the  affirmative  vote  of  a  major- 
ity of  the  legal  voters  of  Algood  school  dis- 
trict the  qualifications  for  voting  in  said  elec- 
tion shall  be  the  same  as  in  general  state  elec- 
tions." 


'fl— ''ivr  otber  cases  sae  same  topic  snd  KEY-NUMBER  In  all  Key-Numbered  Digests  sad  iBdszas 


Digitized  by  VjOOQ  IC 


Tena) 


OREEITWOOD  v.  RICKMAN 


427 


Section  3  provides  that,  upon  an  afllrma- 
tive  majority  vote  in  favor  of  tbe  issuance  of 
said  bonds,  defendants  Rickman,  Moore,  and 
Pointer  shall  sell  the  same. 

Section  4  provides  that  the  fond  to  be  de- 
rived from  a  sale  of  said  bonds,  supplement- 
ed by  funds  secured  from  other  sources, 
shall  be  applied  to  the  purchase  of  a  school 
site  and  the  erection  and  equipment  of  a 
school  building  for  white  children;  the  fund 
to  be  handled,  controlled,  and  expended  by 
the  county  board  ef  education,  which  board 
is  given  the  power  to  locate  the  school  build- 
ing, acquire  a  building  site  for  same,  either 
by  gift  or  purchase,  and  take  deed  to  them- 
selves and  thdr  successors,  and  hold  the 
same  in  trust  for  said  school  district 

Section  6  levies  a  tax  of  40  cents  on  each 
one  hundred  dollars  on  all  property,  real, 
personal,  and  mixed,  situated  within  said  dis- 
trict, and  provides  that,  after  the  payment  of 
the  interest  on  said  bonds,  the  remainder  of 
the  fond  thus  raised  by  taxation  shall  be  ex- 
pended in  lengthening  the  school  term  of  the 
tree  schools  within  said  district,  and,  if  any- 
thing remains  after  defraying  the  actual  and 
necessary  expenses  of  a  nine  months'  free 
school,  soch  remainder  shall  be  set  apart  as 
a  sinking  fond  and  kept  at  interest  In  some 
solvent  bank  for  the  purpose  of  redeeming 
and  paying  the  bonds  voted,  issued  and  sold 
under  the  provisions  of  said  act 

Section  7  provides  for  the  teaching  of  cer- 
tain branches  in  said  school,  and  for  the  at- 
tendance of  students  from  outside  the  dis- 
trict on  payment  of  tuition. 

Section  8  authorizes  and  empowers  the 
county  court  of  Putnam  county  to  levy  taxes 
on  tbe  property  within  said  district  to  pay 
said  bonds  if  necessary. 

Section  9  directs  that  the  Railroad  Com- 
mission certify  the  value  of  any  property 
situated  within  said  district  belonging  to 
public  utilities  for  tax  purposes. 

Section  10  iiiines  it  the  duty  of  the  coun- 
ty trustee  semiannually,  out  of  funds  raised 
by  taxation  under  said  act  from  property 
\dthin  said  district,  to  pay.  promptly  the  in- 
terest due  on  said  tionds. 

Section  11  provides  that  it  shall  be  the 
duty  of  the  county  board  of  education,  who  is 
given  the  management  of  the  school  of  said 
district,  to  make  suitable  and  proper  provi- 
sions for  the  education  of  the  colored  chil- 
dren within  said  district,  giving  to  them  an 
opportunity  to  secure  an  education  in  the 
free  schools  of  said  district. 

Section  12  levies  a  poll  tax  of  $1  on  each 
legal  voter  over  the  age  of  21  and  under  the 
age  of  50  years,  except  such  persons  as  may 
be  excused  from  payment  of  poll  tax  by  the 
ooonty  court  of  Putnam  county.  That  the 
poll  taxes  levied  and  collected  by  the  town 
of  Algood  shall  be  apportioned  to  the  school 
fund  of  said  district,  but  those  paying  poll 


taxes  within  said  town  shall  not  be  subject 
to  assessment  of  poll  taxes  provided  fpr  in 
the  first  paragraph  of  said  section,  against 
the  other  residents  of  said  school  district 

Section  13  forbids  discrimination  as  be- 
tween the  children  living  within  the  Incor- 
porate limits  of  the  town  of  Algood  and  those 
living  outside  of  the  incorporate  limits  of 
said  town  and  within  the  school  district 

By  sectioD  14  it  is  provided  that  any  un- 
constitutional provision  in  tbe  act  shall  not 
invalidate  the  remainder  of  the  act. 

Section  15  provides  that  said  act  shall  take 
effect  from  and  after  its  passage,  the  public 
welftire  requiring  it. 

The  bill  alleges  that  the  act  is  unconstitu- 
tional and  void  because: 

(1)  The  issuance  of  the  bonds  provided  for 
in  the  act  "is  the  object  of  the  act,"  and  that 
Its  effect  and  validity  is  made  to  depend  on  a 
favorable  vote  being  had  at  the  election  to 
he  held  under  the  terms  of  the  act  for  the 
issuance  and  sale  of  said  bonds;  and  there- 
fore said  act  contravenes  section  8  of  article 
2  of  the  Constitution,  which  vests  Uie  legisla- 
tive power  of  the  st^te  in  the  general  assem- 
bly, and  wlilch  power  cannot  be  delegated, 
exc^t  to  counties  and  Incorporated  towns, 
as  provided  by  section  29  of  said  article. 

[1]  There  can  be  no  qnestlon  as  to  the 
power  of  the  Iieglslatare  to  create  a  special 
school  district.  Qulnn  v.  Hester,  135  Tenn. 
373,  18«  S.  W.  459. 

[2]  The  question  is,  however,  whether  the 
voting  of  the  bonds  authorized  by  the  act  in 
question  is  made  a  cimdition  precedent  to 
the  act  taking  effect  If  such  is  the  case  the 
act  must  be  held  invalid.  Wright  v.  Cun- 
ningham, 115  Tenn.  445,  91  S.  W.  293. 

We  are  of  the  opinion  that  the  effect  ami 
validity  of  said  act  Is  not  made  to  depend 
upon  the  voting  of  said  bonds  by  the  elec- 
torate of  said  district  On  the  contrary,  in 
the  flrst  section  of  said  act  said  district  is 
unconditionally  created.  The  holding  of  an 
election  for  the  purpose  of  voting  bonds,  from 
which  to  secure  a  fund  with  which  to  erect 
a  schoolhouse,  is  merely  an  incident  to  the 
general  purpose  of  the  act.  The  flrst  objec- 
tion to  the  act  is  therefore  not  well  taken. 

(31  (2)  It  Is  said  that  the  body  of  the  act 
is  broader  than  its  caption,  in  that  it  repeals, 
or  partially  repeals,  the  general  school  law  of 
the  state,  which  Is  chapter  236  of  the  acts  of 
1907;  that  under  the  Act  of  1907  Putnam 
county  was  laid  off  Into  five  school  districts, 
and  the  act  under  consid^ation  undertakes 
to  establish  an  independent  school  district 
out  of  one  of  said  districts  created  by  tbe 
Act  of  1907,  without  making  any  reference 
to  the  partial  repeal  of  said  act  either  in 
its  caption  or  body,  and  that  it  therefore  con- 
travenes section  17  of  article  2  of  the  Con- 
stitution. 

This  objaction  to  the  act  is  mot  well  taken. 
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If  the  act  repeals  any  portion  of  tbe  act  of 
1907,  .it  only  does  so  by  implication,  and  It 
was  not  necessary  tor  said  act  to  recite  In  its 
caption  the  title  or  substance  of  the  act  re- 
peeled  or  partially  repealed.  This  has  been 
repeatedly  held  by  this  court.  State  t.  Tard- 
ley,  95  Tenn.  658,  32  S.  W.  481,  84  L.  R.  A. 
656;  Hunter  v.  Memphis,  93  Tenn.  571.  26 
S.  W.  828;,  Ballentine  v.  Mayor,  16  Lea,  633; 
RaUroad  v,  Orider,  91  Tenn.  607,  19  S.  W. 
618 ;  Home  Insurance  Co.  v.  Taxing  District, 
4  Lea,  650. 

[4]  (3)  It  l8  next  said  that  tbe  act  contra- 
venes article  2,  {  25,  of  tbe  Constitution,  for 
the  reajBon  that  a  levy  of  $1  poll  tax  Is  im- 
posed on  each  legal  voter  vrithin  said  dis- 
trict over  the  age  of  21  and  imder  the  age  of 
60  years,  except  such  voters  as  may  he  ex- 
cused from  the  paym^it  of  poll  tax  by  the 
county  court  of  Putnam  county  on  account 
of  physical  or  mental  infirmity;  that  tbe  levy 
of  such  poll  tax  is  a  double  assessment,  for 
the  reason  that  tbe  state  has  already  levied 
for  the  present  year  one  poll  tax  against  each 
legal  voter  within  said  school  and  civil  dis- 
trict for  state  purposes,  and  that  no  fund  or 
other  poll  tax  could  be  legally  levied  for 
any  purpose. 

This  contention  Is  not  well  takoi.  Gnie 
power  of  the  L^slature  to  authorize  the 
levy  of  an  additional  poll  tax  for  school  pur- 
poses cannot  be  questioned.  This  power  has 
not  been  doubted  in  this  state  since  the  hold- 
ing of  this  court  in  Ballentine  v.  Mayor,  su- 
pra, In  which  case  it  was  held  that  a  tax  for 
school  purposes  was  a  tax  for  the  public  ben- 
efit and  within  the  taxing  power  of  the  Leg- 
islature. Therefore,  it  was  competent  for 
the  Legislature  to  establish  the  school  dis- 
trict In  question  In  furtherance  of  a  whole- 
some and  laudible  public  purpose,  and  to  di- 
rectly levy  taxes  for  its  support  Quinn  y. 
Hester,  supra. 

[6]  (4)  It  Is  next  said  that  the  act  violates 
section  17  of  article  2  of  the  Constitution, 
because  by  section  12  thereof  the  poll  taxes 
to  be  collected  by  the  municipality  of  the 
town  of  Algood  are  appropriated  to  the  use 
of  said  school  district  which  is  an  attempted 
amendment  to  the  charter  of  said  municipal- 
ity, and  no  reference  is  made  to  the  same  in 
the  caption  of  said  act,  and  that  this  renders 
the  body  of  tbe  act  broader  than  Its  caption. 

Tbe  caption  of  the  challenged  act  express- 
ly recites  tbe  nature  of  said  amendment  In 
these  words: 

"To  amend  the  charter  of  the  Town  of  Al- 
good, so  as  to  appropriate  the  poll  taxes  therein 
to  the  school  fund  of  said  school  district" 

This  was  a  sufBclent  reference  to  the  act 
amended.  Van  Dyke  v.  Thompson,  136  Tenn. 
13^  189  S.  W.  62. 

ft]  This  court  has  establlfihed  a  liberal  in- 


terpretation In  upholding  amendatory  acts 
where  the  caption  and  tbe  body  of  tbe  act 
taken  as  a  whole,  and  from  a  practical  stand- 
point, indicates  the  subject  of  tbe  legislation 
sought  to  be  effected.  Helskell  ▼.  Knosville, 
136  Tenn.  376,  189  S.  W.  857;  Luchrman  v. 
Taxing  District,  2  Lea,  425. 

[7]  (5)  It  Is  said  that  the  act  violates  sec- 
tion 17  of  article  2  of  the  Oonstitutioo,  be- 
cause by  article  9,  f  1,  of  the  charter  of  tbe 
town  of  Algood  (chapter  615,  Private  Acts  of 
1911),  said  town  was  created  and  made  a  spe- 
cial school  district  and  tbe  challenged  act 
repeals  this  provislpn  of  said  charter  with- 
out making  any  reference  to  such  repeal  in 
the  caption  of  said  act,  and  that  therefore 
the  body  of  said  act  is  broader  than  its  cap- 
tion. 

A  sufficient  answer  to  this  objection  is 
that  if  the  act  under  consideration  repeals 
any  portion  of  tbe  act  of  1011,  it  does  so  by 
implication,  and  not  expressly.  It  was  not, 
therefore,  necessary  for  the  repealing  act  to 
expre&sly  recite  tbe  title  or  substance  of  the 
act  affected  by  sudi  repeat  See  authorities 
cited  in  answer  to  tbe  bill's  second  objection 
to  the  act 

[8]  (6)  It  is  said  that  said  act  violates  the 
Fourteenth  Amendment  of  tbe  federal  Con- 
stitution, because,  by  the  terms  of  said  act 
the  colored  children  of  said  district  are  not 
given  any  benefit  of  the  funds  to  be  raised 
by  taxation  under  said  act  to  support  said 
district  though  the  property  of  the  colored 
citizens  and  taxpayers  of  said  district  Is  to 
be  assessed  the  same  as  the  property  of  the 
white  citizens  and  taxpayers  of  said  dis- 
trict It  is  further  said  that  for  this  reason, 
said  act  violates  section  8  of  article  11  of  the 
state  Constitution,  because  It  grants  to  the 
white  citizens  and  taxpayers  of  said  district 
rights,  privileges,  and  benefits  which  are  not 
granted  to  the  colored  citizens  and  taxpay- 
ers of  said  district  and  is  therefore  vicious 
class  leglejlatlon. 

This  objecfion  to  tbe  act  Is  made  by  tbe 
three  colored  complainants  to  the  bill.  Bur- 
gess, Paragon,  arid  Marchbanks.  By  section 
11  of  tbe  act  It  is  expressly  made  tbe  duty 
of  the  county  board  of  education,  who  Is 
given  the  control  and  management  of  the 
schools  of  said  district  to  make  suitable  and 
proper  provlslMis  for  the  education  of  the 
colored  children  wttbin  said  district  and  give 
them  an  opportunity  to  secure  an  education 
in  the  free  schools  of  said  district  The  act 
therefore.  Is  not  subject  to  the  criticism  made 
that  it  discriminates  against  the  colored 
citizens  and  taxpayers  of  said  district 

[9,10]  (7)  It  Is  next  said  that  said  act 
violates  section  28  of  artlde  2  of  the  Consti- 
tution, relating  to  the  uniformity  of  taxa- 
tion, and  is  also  In  contravention  of  sectlou 
29  of  article  2  of  tbe  Constitution,  which 
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Impliedly  forbids  the  general  assembly  to 
ddegate  the  power  of  taxation  except  to 
counties  or  Incorporated  towns.  It  Is  said 
tills  to  true  because  the  act  undertakes  to  ex- 
empt the  bonds  to  be  issued  by  said  district 
from  taxation. 

Ck)n8iderlns  the  second  objection  first,  no 
discretion  whatever  to  glTOi  the  school  dis- 
trict by  tlie  act  retotlng  to  the  exemption 
of  the  school  bonds  to  be  issued  from  taxa- 
tion. Therefore,  section  29  of  article  2  oC 
the  Constitution  has  no  application. 

Kow,  coming  to  the  first  objection,  it  can- 
not be  doubted,  since  the  holding  of  thto 
court  in  the  case  of  Poster  v.  Roberts,  142 
Tenn.  350,  219  8.  W.  729,  9  A.  L.  R.  431,  that 
the  state  has  the  power,  through  Its  general 
assembly,  to  exempt  state,  county,  municipal, 
and  school  bonds  &om  taxation.  In  that 
case  thto  court  held  that  property  held  by 
the  state,  or  a  subdlyision  thereof,  which  to 
used  exclusively  for  public  purposes,  may  be 
exempted  from  taxation  by  the  Legislature. 
Thto  being  true,  it  follows,  as  a  matter  of 
course,  that  ttie  Legislature  bad  the  iwwer 
to  exonpt  the  bonds  of  thto  specUl  school 
dtotrlct  from  taxation. 

[11]  (8)  It  is  next  said  that  the  act  is  in- 
TBlld  for  the  reason  that  both  in  its  cap- 
tion and  body  it  embraces  more  than  one 
•object;  that  it  provides  for  the  issuing  of 
bonds,  for  the  levying  of  taxes  to  pay  the 
same  and  the  Interest  thereon,  and  to  pro- 
vide a  fund  to  lengthen  the  school  term  in 
said  dtotrict  to  nine  months,  and  to  amend 
the  charter  of  the  town  of  Algood. 

We  do  not  think  the  act  to  invalid  for  thto 
reason,  because  ail  the  matters  mentioned 
were  germane  to  the  general  purpose  of  the 
act,  being  directly  and  intimately  connected 
therewith,  and  were  necessary  to  carry  out 
the  general  purpose  of  said  act  State  v. 
SchUtz  Brewing  Co.,  104  Tenn.,  715,  59  S.  W. 
10S3,  78  Am.  St  Bep.  941 ;  Memphis  Street 
Railway  Co.  v.  State,  110  Tenn.  598,  75  S.  W. 
738;    Cannon  v.  Mathes,  8  Heisk.  504. 

(9)  It  is  next  said  that  the  act  violates  sec- 
tion 17  of  artlde  2  of  the  Constitution,  be- 
cause it  amends  section  2  of  article  7  of  the 
charter  of  the  town  of  Algood  (chapter  615, 
Private  Acts  of  1911),  by  which  said  town 
was  (mly  authortoed  to  levy  a  tax  of  not 
more  than  60  cents  on  the  $100  worth  of 
taxable  property  situated  within  said  munic- 
ipality, such  tax  levy  to  be  based  on  the 
actual  assessed  value  of  such  property,  be- 
cause no  reference  to  made  to  said  amend- 
ment in  the  caption  of  said  act 

A  sufficient  answer  to  thto  objection  is  the 
same  made  to  other  simltor  objections  to  the 
act  in  tms  opinion.  If  the  act  amends  sec- 
tion 2  of  article  7  of  the  charter  of  the  town 
of  Algood,  It  does  so  by  implication  only.  It 
does  not  expressly  undertake  to  so  amend 


said  act,  and  It  was  not  therefore  necessary 
to  make  any  reference  to  the  amendment  in 
the  caption  of  the  amendatory  act 

[12]  (10)  It  is  next  said  that  the  bill  al- 
leges that  the  town  of  Algood  has  levied  for 
the  present  year,  and  before  the  passage  of 
the  act  Involved,  a  tax  of  50  cents  on  each 
$100  worth  of  property,  and  a  poll  tax  of 
50  cents  on  each  person  subject  to  poll  tax 
within  its  corporate  limits,  and  that  the  levy 
of  a  poll  tax  of  $1  on  the  legal  voters  living 
within  said  school  district  and  outside  the 
corporate  limits  of  the  town  of  Algoo<i,  to 
not  only  double  taxation  as  to  those  outside, 
but  to  a  less  tax  than  to  levied  against  the 
citizens  living  within  the  corporate  limits 
of  said  town. 

Thto  contention  to  not  well  founded.  It 
is  expressly  provided  by  section  4  of  article 
7  of  the  charter  of  Algood: 

"That  all  persons  living  within  said  corpora- 
tion who  are  subject  to  a  poll  tax  shall  pay 
the  sum  of  $1  as  poll  tax,  which  shall  go  to 
the  benefit  of  the  public  schools  within  said 
corporation." 

Thus  it  will  be  seen  that  the  poll  tax  di- 
rected to  be  assessed  by  the  charter  of  Al- 
good against  those  who  are  subject  to  poll 
tax  is  the  same  as  that  directed  to  be  as- 
sessed by  the  act  creating  said  special  school 
district  against  those  living  outside  of  the 
corporate  limits  of  said  town  of  Algood,  but 
within  said  school  district  The  act  creat- 
ing said  school  district  expressly  provides 
in  section  12  thereof: 

"That  the  poll  taxes  levied  and  collected  by 
the  town  of  Algood  shall  be  appropriated  to 
the  school  fund  of  said  district,  but  those  pay- 
ing poll  taxes  within  said  town  shall  not  be 
subject  to  assessment  of  poll  taxes  hereinabove 
provided,  against  the  other  residents  of  said 
school  district" 


It  results,  therefore,  that  there  to  no  dis- 
crimination made  in  the  act  in  the  matter  of 
levying  and  assessing  a  poll  tax  against  those 
subject  to  the  payment  of  a  poll  tax  within 
said  dtotrict  Both  those  living  .within  the 
corporate  limits  of  the  town  of  Algood  and 
those  living  outside  of  such  corporate  limits, 
but  within  the  school  district,  are  required 
to  pay  the  same  amount  as  a  poll  tax  for 
school  purposes. 

[IS]  (11)  It  is  next  said  that  the  demurrer 
was  defective  because  it  failed  to  state  spe- 
cifically the  objections  made  to  the  bill,  as  re- 
quired by  section  4665  of  Shannon's  Code. 

Xo  objection  was  made  to  the  demurrer  by 
complainants  on  this  ground.  No  motion  was 
made  In  the  court  below  to  strike  it  or  have 
it  set  out  the  objections  to  the  bill  more 
speciflcaUy. 
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It  results  that  vre  are  of  tbe  oj^nion  tbat 
tbe  cbancellor  committed  error  in  holding 
said  act  invalid.  His  decree  will,  therefore, 
be  reversed  and  complainants'  bill  wUl  be  dis- 
missed with  costs. 


WELLS  et  ox.  V.  HOLLEY  et  al. 

(Supreme  Court  of  Tennessee.     Not.  21, 
1021.) 

Fraud  $=335— Purchaser's  rlaht  of  action  for 
sbortage  In  acreaBo  held  waived. 
Where  a  farm  which  was  represented  to 
contain  136  acres  contained  but  lOSVs  acres, 
the  difference  was  sufficient,  even  in  the  ab- 
sense  of  actual  fraud,  to  entitle  the  purchaser 
to  a  rescission  of  his  executory  contract  and 
to  damages  for  the  shortage,  but  when  he  ac- 
cepted the  deed,  paid  bis  money,  executed  his 
notes,  and  full;  complied  with  the  contract, 
knowing  tbe  acreage,  he  waived  the  right  to 
damages  for  the  deficien^^,  though  ^ben  com- 
pleting the  contract  be  asserted  his  intention 
to  claim  damages. 

Appeal  from  Chancery  Court,  Greene  Coun- 
ty; Hal  H.  Haynea,  Chancellor. 

Action  by  S.  B.  Wells  and  wife  against 
A.  H.  Holley  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeaL    Affirmed. 

Swingle  &  Susong,  of  Greeneville,  for  Wells 
and  wife. 

Susong  &  Biddle,  of  Greeneville,  for  Holley 
and  others. 


SMITH,  Special  Justice.  This  Is  an  &eJ 
tlon  for  damages  based  upon  an  averment  of 
fraud  In  the  sale  and  purchase  of  a  tract 
of  land  by  the  defendant  to  complainants. 
The  facts  necessary  to  be  stated  are: 

The  defendant  A.  H.  Holley  was  the  own- 
er of  a  tract  of  land  near  Greeneville,  Tenu 
which  be  desired  to  sell.  He  engaged  a  real 
estate  agency,  Tweed  &  Kelley,  to  find  a 
purchaser.  Be  represented  to  his  agents 
that  the  tract  contained  136  acres,  and  au- 
thorized them  to  sell  it  at  the  price  of  $15,- 
000.  The  complainant  Wells  desired  to  pur- 
chase a  farm..  He  interviewed  these  agents 
and  ascertained  from  them  upon  their  rep- 
resentations that  this  farm  contained  136 
acres,  and,  after  looking  at  tbe  property,  en- 
tered into  a  contract  with  the  defendants. 
Thin  contract  Is  in  the  following  words: 

"I,  A.  H.  Holley,  party  of  the  first  part, 
have  this  day  bargained  and  sold  my  farm,  con- 
taining one  hundred  and  thirty-six  acres,  sit- 
uated in  the  24th  civil  district  of  Greene  Co., 
Tenn.,  for  the  sum  of  fifteen  thousand  doUara— 
one-third  to  be  paid  on  the  15th  day  of  Dec., 
1918;    the  balance,  one,  two,  three,  and  four 


years,  of  equal  amounts.  The  following  person- 
al property  goes  with  farm  at  the  above  price: 
A  phone  and  interest  in  phone  line,  one  hay 
fork,  hay  and  fodder,  and  corn.'  Said  Holley 
reserves  the  right  to  feed  his  stock  out  of  same 
until  the  15th  of  December,  1918.  Said  Wells 
iS;to  give  said  Holley  fifty  bushels  of  corn  in 
addition  to  the  amount  used  in  feeding.  Said 
Holley  further  agrees  to  give  all  loose  lumber, 
boards  and  wood  that  is  now  on  farm.  In 
act  of  good  faith  said  S.  B.  Wells,  purchaser 
of  said  farm,  and  A.  H.  Holley  forfeits  the  sum 
of  five  hundred  dollars,  should  either  of  them 
fail  to  comply  with  the  above  contract 
"This  20th  day  of  Nov.,  1918. 

Us 

"A.  H.  z  Hc^er. 
mark 

"a  B.  WeUs." 

The  proof  shows  that  Mr.  Holley  had  ac-> 
quired  this  property  under  several  deeds; 
that  he  did  not  know  Just  the  number  of 
acres  in  it,  but  he  really  believed  that  It 
contained  136  acres,  and  it  Is  quite  certain 
that  his  representations  made  to  his  agents 
were  made  in  good  faith  and  without  any 
intention  to  actually  deceive.  Before  this 
contract  was  completed  by  the  execotian  of 
the  deed,  Mr.  Holley  had  a  surveyor  run 
out  the  lines  in  order  to  know  Just  what  de- 
scription to  put  in  his  deed  of  conveyance. 
When  the  land  was  surveyed  it  was  ascer- 
tained that  it  contained  only  108%  acres, 
or  about  28  acres  less  than  he  bad  supposed 
it  had  contained,  and  which  he  had  repre- 
sented to  complainant  that  it  did  contain, 
when  the  parties  came  to  close  tbe  deal, 
tbe  deed  which  had  been  drawn  at  the  ia-i 
stance  of  the  defendant  Holley  showed  that 
tbe  quantity  of  land  was  108%  acres.  When 
this  was  brought  to  tbe  attention  of  the  com- 
plainant be  at  once  raised  the  question  of 
shortage  in  the  number  of  acres  which  he 
had  purchased,  and  insisted  that  he  had 
bought  the  land  by  the  acre.  Mr.  Holley, 
on  the  other  hand.  Insisted  that  be  had  not 
bought  it  by  the  acre,  but  that  he  had  bought 
it  by  tbe  boundary.  After  considerable  dis- 
cussion of  tbe  question,  and  after  complain- 
ant had  consulted  a  lawyer,  he  finally  agreed 
to  accept  tbe  deed,  paid  the  money,  and  ex- 
ecuted his  notes  in  accordance  with  bis  con- 
tract, but  he  says  that  he  did  it  undeit 
protest,  and  with  notice  to  Mr.  Holley  that! 
he  was  reserving  ttie  right  to  bring  suit 
against  him  for  damages  for  misrepresenta- 
tions made  to  him  with  respect  to  tbe  Quan- 
tity. 

We  ctmcur  in  the  views  of  the  chancelioit 
that  the  weight  of  the  proof  shows  that, 
notwithstanding  the  complainant's  protest, 
he  finally  accepted  the  deed  as  being  in  com- 
pliance with  his  contract.  But  whether  be 
did  or  did  not,  he  knew  liefore  he  accepted 
the  deed  or  executed  his  notes  and  paid  out 
his  money,  that  the  tract  of  land  did,  not 
contain  136  acres,  but  only  108%  acres. 


$=pFor  other  casu  see  same  toplo  and  KET-NUHBER  to  all  Key-Numbered  Digest*  and  Indexaa 


Digitized  by  VjOOQ IC 


TennO  WJSIXJB  v 

(JS5 

The  amount  of  the  defldency  in  acres  was 
sufficient,  under  tbe. rules  of  this  court,  even 
In  tbe  absence  of  actual  fraud,  to  bave  en> 
titled  complainant  to  a  rescission  of  tbe  con- 
tract, and  to  such  damages  as  he  may  have 
sustained  by  virtue  of  the  shortage  in  acres. 
But  when  he  accepted  the  deed,  paid  out 
bis  money,  and  executed  bis  notes,  and  fully 
complied  with  the  contract,  knowing  exactly 
what  land  was  contained  in  the  farm  con- 
veyed to  blm,  he  thereby  waived  any  right 
be  bad  to  complain  at  the  deficiency  in  acre- 
age. Placing  the  proposition  upon  tbe 
ground  as  if  an  actual  fraud  bad  been  com' 
mltted,  he  would  not  be  entitled  to  recover 
damages,  because  no  damages  resulted  to 
him,  since  he  had  the  right  and  option  to 
refuse  to  carry  out  his  trade.  There  must 
be  some  damage  before  fraud  can  be  made 
tbe  basis  of  an  action.  We  are  aware  of  thd 
fact  that  In  some  jurlsdlcttons  carrying  out 
of  an  executory  contract  does  not  waive  the 
right  to  recover  damages  for  fraud  and  de^ 
celt,  but  in  practically  all  Jurisdictions  the 
right  of  rescission  of  such  a  contract  is  lost 
wbere  the  pstrty  carries  it  out  and  executes 
it  after  knowledge  of  tbe  fraud.  Tbe  prln-' 
dple  applicaUe  in  this  case  was,  we  think,' 
clearly,  stated  and  applied  by  the  United; 
States  Circuit  Court  of  Appeals  for  tbe  Sixth: 
Circuit  in  Simon  v.  Goodyear,  etc.,  in  wbicit 
opinion  of  the  cou^t  was  delivered  by  Mr; 
Justtoe  Lurton,  and  from  which  we  quote: 

"The  case  for  the  plaintiff,  in  its  most  favor- 
able showiug,  may  be  thus  stated:  'The  de- 
fendant has  deceived  and  beguiled  me  into  a 
contract  which  I  would  not  have  made  but  for 
reliance  upon  the  willfully  false  statements  of 
its  agents,  made  to  induce  its  execution.  I 
discovered  its  deceit  after  beginning  its  execu- 
tion. I  could  have  stopped  then,  for  tbe  en- 
gagement was  not  obligatory,  and  by  far  tbe 
greater  part  of  my  contract  was  still  executory. 
If  I  had  stopped  purchases  and  deliveries  when 
I  acquired  full  knowledge  of  the  falseness  of 
its  representations,  my  loss  would  have  been 
limited  to  the  difference  between  the  price  I 
had  paid  for  the  rubber  waste  I  bad  thereto- 
fore delivered  and  the  price  I  received  under 
the  contract,  and  this  loss  I  might  have  recov- 
ered in  an  action  for  deceit.  But  when  I  dis- 
covered tbe  deceit  I  sought  to  be  relieved  in 
whole  or  in  part  from  its  further  execution, 
and  appealed  to  the  defendant  to  make  conces- 
sions. The  defendant  denied  the  deceit  and  de- 
manded full  performance,  granting  me  only 
an  extension  of  time  for  performance.  In  this 
situation,  with  full  knowledge  of  the  deceit, 
I  accepted  this  concession  in  respect  to  time 
of  peifonnance,  but  notified  it  that  I  would 
hold  it  liable  for  the  loss  I  should  incur  in 
buying  to  fill  my  contract  when  it  should  be 
fully  performed,  and  went  ahead  and  executed 
tbe  contract  according  to  its  terms.  Defend- 
ant has  paid  me  the  price  it  agreed  to  pay, 
but  I  now  demand  tbe  damages  I  have  incurred 
in  carrying  out  tbe  contract  according  to  its 
terms.' 


HOIiliET  431 

s.w.> 

"There  can  be  but  one  answer  to  the  case 
thus  stated  The  contract  was  not  obligatory 
by  reason  of  the  dec^t  by  which  it  was  pro- 
cured. If  it  had  been  fully  executed  before 
fun  knowledge  of  the  deceit  which  made  it  non- 
obligatory,  the  plainUfTs  remedy  would  have 
been  in  an  action  for  tbe  deceit.  In  such  an 
action  the  measure  of  damages  would  not  be 
tbe  value  of  the  contract  if  the  representations 
which  induced  it  had  been  true,  but  the  loss 
which  was  incurred  by  reason  of  its  execution. 
What  the  plaintiff  might  have  gained  would 
not  have  been  recoverable,  but  only  the  loss 
which  be  sustained  by  its  actual  execution. 
Smith  V.  BoUes,  182  U.  S.  125,  33  U  Bd.  27D, 
281,  10  Sup.  Ct  Bep.  88;  Sigafus  t.  Porter, 
179  U.  S.  lie,  45  Ik  Bd.  118,  21  Sup.  Ot.  Bep. 
34.     •     •     • 

"This  being  the  rule  of  damages  in  an  ac- 
tion by  one  who  has  been  fraudulently  induced 
to  make  either  a  contract  of  sale  or  purchase, 
it  must  follow  that  if  one,  after  full  kaowledge 
of  the  fraud  and  deceit  by  which  he  had  been 
induced  to  make  a  sale  of  property,  goes  for- 
ward and  enecuites  it  notwithstanding  such 
fraud,  the  damage  which  be  thereby  sustains  is 
voluntarily  incurred.  The  maxim  volenti  noc 
fit  injuria  has  application  to  all  loss  resulting 
from  tbe  voluntary  execution  of  a  nonobligatoiy 
contract  with  fuB  knowledge  of  the  facts  which 
render  it  voidable.  Fraud  without  damage  is 
not  actionable.  If  the  fraud  be  discovered 
while  tbe  contract  is  wholly  executory  the  par- 
ty defrauded  has  tbe  option  of  going  on  with 
it  or  not,  as  be  chooses.  It  he  executes  it,  tbe 
loss  happens  from  such  voluntary  execution, 
and  he  cannot  recover  for  a  loss  which  be  de- 
liberately elected  to  incur.  Kingman  &  Co.  v. 
Stoddard,  29  C.  O.  A.  413,  57  U.  a  App.  379, 
85  Fed.  740;  People  v.  Stephens,  71  N.  Y.  527: 
Selway  v.  Fogg,  6  Mees.  &  W.  83;  Fitzpatrick 
V.  Flannagan,  106  U.  S.  648,  660,  27  U  Ed.  211. 
215,  1  Sup.  Ot.  Bep.  369.  In  the  case  of  King- 
man &  Co.  T.  Stoddard,  cited  above,  a  full 
discussion  of  this  question  and  an  ^abontte 
review  of  tbe  cases  supposed  to  bold  a  dif- 
ferent view  will  be  found.  Tbe  opinion  is  that 
of  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit,  and  was  delivered  by  Jenkins,  circuit 
judge.  It  is  so  full,  clear,  and  satisfactory  that 
we  need  not  add  to  its  reasoning.  The  fact 
that  the  defendant  insisted  upon  performance 
and  that  the  plaintiff  intended  to  perform,  and 
then  sue  to  recover  the  loss  growing  out  ofper- 
formancek  cannot  alter  the  principle.  The 
plaintiff  was  under  no  legal  compulsion  to  go 
on.  What  he  subsequently  did  was  in  execu- 
tion of  tbe  eontract.  The  deliberate  execution 
of  it  was  an  adoption  of  it  with  knowledge  of 
the  deceit,  and  in  contradiction  of  his  purpose 
to  sue  for  deceit  practiced  in  its  procurement. 
He  cannot  save  his  right  to  sue  for  fraud  by  no- 
tice that  be  will  do  so  if  be  perform,  and  exact 
performance  with  full  knowledge  of  the  facts 
which  rendered  performance  nonobligatory. 
Neither  can  the  action  be  saved,  after  such 
voluntary  performance,  to  the  extent  of  the 
damage  sustained  by  partial  performance  before 
full  knowledge  of  the  deceit.  His  duty  was  to 
'stop  short  or  go  on  with  it,'  to  use  tbe  ex- 
pression of  Judge  BronsUn  in  Saratoga  &  S.  B. 
Co.  V.  Row,  24  Wend.  74,  35  Am.  Dec.  598. 

"Tbe  execution  of  tbe  contract,  so  far  as  it 
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was  executor;  after  fnll  knowledge  of  the 
frnnd,  is  equivalent  to  an  adoption  of  the 
contract  with  knowledge  of  all  the  facts.  'A 
subsequent  promise,  with  full  knowledge  of  the 
facts,  is  certainly  equiralent  to  an  original 
promise  made  under  similar  circumstances; 
and  no  one,  acting  with  full  knowledge,  can 
justly  say  that  be  has  been  deceived  by  false 
representatiaiM.*  BHtzpatrick  t.  Flannagan,  106 
U.  S.  660,  27  L.  Ed.  216,  1  Sup.  Gt.  Rep.  S69. 
In  Selway  ▼.  Fogg,  5  Mees.  &  W.  83,  85,  Baron 
Parke  said:  'I  also  think  that,  upon  discover- 
ing the  fraud  (unless  he  meant  to  proceed 
according  to  the  terms  of  the  contract),  the 
plaintiff  should  immediately  have  declared  off, 
and  sought  compensation  for  the  bygone  time 
in  an  action  for  deceit.  Not  doing  this,  but 
continuing  the  work  as  he  has  done,  be  is 
bound  by  the  express  terms  of  the  contract; 
and,  if  he  fail  to  recover  on  that,  he  cannot  re- 
cover at  all." 

105  Fed.  573,  44  0.  O.  A.  612,  S2  U  R.  A. 
745,  749. 

Another  case  In  point  is  Ponder  v.  Altura 
Farms  Company,  57  Colo.  519,  143  Pac.  570, 
with  the  reasoning  of  which  we  entirely 
agree,  and  which,  applied  to  the  facts  of 
this  case,  forces  the  conclusion  that  the  com- 
plainant has  no  right  of  action.  The  allega- 
tions of  fraud  in  that  case  were  these: 

"'The  plaintiff  was  induced  to  enter  into 
said  contract  by  the  false  and  fraudulent  repre- 
sentations made  by  defendant  company  through 
certain  advertisements.  Including  those  in  the 
Roclcy  Mountain  News  and  the  Denver  Post, 
stating  in  substance  that  these  tracts  were  lo- 
cated seven  milea  due  east  of  the  capitol  build- 
ing; that  the  purchase  price  included  a  full 
perpetual  water  right;  that  the  ditches  were 
all  completed,  and  the  soil  guaranteed  to  be  the 
best  in  Colorado;  and  that  in  other  advertise- 
ments it  was  stated  in  substance  that  every 
tract  offered  for  sale  was  under  a  ditch  and  weU 
irrigated,  and  the  water  rights  were  perpetual; 
that  with  each  acre  sold  was  delivered  one 
right  equal  to  an  acre-foot  of  water,  which 
would  cover  all  needs  for  all  times  and  for  ev- 
ery  kind  of  crop. 

"  'That,  in  addition  to  said  advertisements, 
he  was  further  induced  into  said  contract  by 
B.  Pike,  assistant  manager  in  the  office  of 
defendant,  to  whom  he  had  stated  that  he  knew 
practically  nothing  about  the  value  of  land, 
or  the  amount  of  water  necessary  to  irrigate 
the  same,  and  who  told  plaintiff  that  defend- 
ant company  owned  said  lands  and  had  ample 
water  for  irrigating  all  kinds  of  crops  and 
trees  that  might  be  planted  thereon;  that  the 
ditches  were  all  completed,  and  tract  No.  48 
lay  under  one  of  them;  that  in  addition  to  a 
plentiful  supply  of  water  from  the  High  Line 
Canal,  defendant  also  owned  at  said  time  a 
reservoir  with  80,000  acre-feet  of  water  stored 
therein  which  would  be  drawn  upon,  and  water 
furnished  to  purchasers  of  said  lands  and  wa- 
ter, including  tract  No.  48,  whenever  asked 
for  and  needed  by  them  for  irrigation;  that 
defendant  had  sufficient  water,  if  it  did  not  rain 
for  three  years,  to  irrigate  all  the  lands  sold  by 
tt;    that  the  beauty  of  defendant's  irrigation 


system  was  that  the  purchasers  of  water  rights 
could  get  water  at  any  time  of  the  day  or  night 
every  day  in  the  week;  that  said  reservoir  held 
80,000  acre-feet  more  than  tbey  intended  to 
sell,  and  that  the  water  rights  were  perpetual 
and  consisted  of  1  acre-foot  for  each  acre  of 
ground,  which  would  cover  all  needs  for  all 
time;  that  Altura  Farms,  including  tract  No. 
48,  were  located  seven  miles  from  the  capitol 
building  in  Denver  and  were  within  2  miles  of 
the  end  of  the  car  line  at  Aurora;  that  the 
tramway  company  had  a  franchise  to  build  its 
line  out  to  Watlrina,  and  in  order  to  hold  it 
would  be  compelled  to  build  as  far  as  Altura 
by  June,  1910;  that  the  soil  on  said  lands  was 
from  3  to  10  feet  in  depth,  and  that  the  best 
drinking  water  on  earth  could  be  obtained  ou 
said  farms,  including  trtict  No.  48,  at  from  30 
to  40  feet  in  depth;  that  tract  No.  48  was  par- 
ticularly adapted  to  the  raising  of  all  kinds  of 
fruit,  grains,  and  vegetables,  particularly  pota- 
toes; that  said  Altura  Farms  were  worth  more 
than  $200  an  acre,  and  similar  lands  to  these 
were  being  and  had  been  sold,  at  an  equal  dis- 
tance from  Denver,  for  from  ?300  an  acre 
and  upwards;  that  plaintiff  by  cultivating  said 
lands  would  be  absolutely  sure  of  netting  him- 
self at  least  $2,Q0O  on  said  tract,  because  the 
certainty  of  the  water  right  would  insure  a  full 
crop  each  year;  and  that,  if  through  sickness 
or  failure  of  crops  he  could  not  meet  his  pay- 
ments, the  same  would  be  carried  over  for  him.' 
"It  was  further  alleged  that  these  represen- 
tations were  false  and  known  to  be  so  by  the 
Altura  Farms  Company,  and  that  the  plaintiff 
was  ignorant  of  audi  matters  and  wholly  rc'ied 
on  the  alleged  false  representations  so  made." 

In  respect  to  this  the  Supreme  Gotirt  of 
Colorado  said: 

"It  appears  that  plaintiff  inspected  the  land 

at  least  three  times  before  entering  into  the 
contract  of  purchase,  twice  he  was  taken  out 
from  the  city  by  the  defendant  in  an  automo- 
bile, and  once  he  walked  out,  accompanied  by 
his  wife.  In  the  spring  of  1910  he  planted 
the  tract,  or  a  part  of  it,  to  crops  and  trees, 
and,  by  reason  of  it  being  a  dry  year,  and  be- 
cause of  the  shortage  in  water  for  irrigation, 
the  crops  failed  and  many  of  the  trees  died. 

"We  think  that  the  contention  of  the  defend- 
ant in  error,  to  the  effect  that  if  the  fraud  be 
admitted,  and,  if  after  full  knowledge  of  the 
facts  alleged  to  constitute  fraud,  the  plaintiff 
insists  uppon  a  performance  of  such  an  ex- 
ecutory contract,  he  thereby  ratifies  the  con- 
tract and  condones  the  fraud,  and  for  such 
reason  is  barred  from  a  recovery  for  damages 
on  account  of  the  fraud,  is  well  sustained  by  the 
authorities.    •    •    • 

"It  is  the  settled  rule  that  one  who  has' been 
induced  through  fraud  to  enter  into  a  contract 
has  the  election  either  to  rescind,  tendering 
back  that  which  he  has  received,  or  affirm- 
ing the  contract  he  may  have  his  action  for 
deceit  to  recover  damages.  But  the  affirmance 
BO  referred  to  can  have  relation  only  to  the 
completed  transaction,  and  that,  if  he  become 
advised  of  the  fraud  perpetrated  upon  him 
in  time  to  recede  from  his  agreement,  and  yet, 
when  with  knowledge  of  the  falsity  of  the  rep- 
resentations which  has  induced  the  contract. 
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elects  to  perform,  asd  dearlr  manifests  his  in- 
tention to  abide  by  the  contract,  be  condones 
the  fraud  and  may  not  recover.  It  has  been 
held  that  the  contract,  being  against  conscience 
because  of  the  fraud,  is  not  obligatory  upon 
bim  if  he  so  elects;  but  if,  vhen  fully  informed 
of  the  fraud,  he  Toluntarily  confirms,  ratifies 
and  performs,  and  exacts  performance  of  the 
contract,  he  condones  the  fraud,  and  that  such 
ratification,  like  the  ratification  of  an  unauthor- 
ized act  of  an  agent,  relates  to  the  time  of  the 
contract,  confirming  it  of  its  date  and  purg- 
ing it  of  fraud.  Further,  that,  witib  respect 
to  an  executory  contract,  one  may  not,  after 
the  knowledge  of  the  fraud,  continue  to  carry  it 
out,  exacting  performance  from  the  other  par- 
ty to  it,  receive  its  benefits,  and  still  pursue 
■n  action  for  deceit;  and  this  because  con- 
tinued execution  with  knowledge  of  the  fraud 
signifies  the  ratification  of  the  contract  void- 
able for  fraud,  and  so  condones  the  fraud. 

"This  was  the  doctrine  announced  by  the 
United  States  Circuit  Court  of  Appeals  in  the 
case  of  Kingman  &  Co.  v.  Stoddard,  85  Fed. 
740,  29  C.  C.  A.  418.  In  the  opinion  in  this 
case  will  be  found  a  most  exhaustive  review 
of  the  authorities  upon  this  question.  It  Was 
there  said: 

"  ''With  respect  to  an  executory  contract 
voidable  by  reason  of  fraud,  the  defrauded  par- 
ty, with  Imowledge  of  the  deceit  practiced  upon 
him,  may  not  play  fast  and  loose.  He  cannot 
approbate  and  reprobate.  He  mast  deal  with 
the  contract  and  with  the  wrongdoer  at  arm's 
length.  He  may  not,  with  knowledge  of  the 
fraud,  speculate  upon  the  advantages  or  disad- 
vantages of  the  contract,  receiving  its  benefits, 
and  at  the  same  time  repudiate  its  obligations. 
Orymes  v.  Sanders,  93  U.  S.  66,  62,  23-1^  Bd. 
798;  McLean  v.  Qapp,  141  U.  S.  429,  86  li. 
Ed.  804,  12  Sup.  Ot.  20.' 

"In  further  discussing  the  rule  and  the  rea- 
sons for  it,  the  court  said: 

"The  thought  is  well  expressed  in  Solway 
V.  Fogg,  6  Mees.  &  W.  83-85,  where  Lord  Ab- 
Inger,  C.  B.,  said:  "Secondly,  it  was  dear  upon 
the  evidence  that  the  plaintiff  had  full  knowl- 
edge of  all  that  constituted  the  fraud  in  this 
case  either  before  or  during  the  work,  and 
as  soon  as  he  knew  it  he  should  have  discon- 
tinued the  work  and  repudiated .  the  contract, 
or  he  must  be  bound  by  ita  terms."  And  Parke, 
B.,  said:  "I  also  think  that  upon  discovering 
the  fraud  (unless  he  meant  to  proceed  accord- 
ing to  the  terms  of  the  contract)  the  plain- 
tiff should  immediately  have  declared  off,  and 
sought  compensation  for  the  bygone  time  in  an 
action  for  deceit.  Not  doing  this,  but  continu- 
ing the  work,  aa  he  has  done,  he  is  bound  by 
the  express  terms  of  the  contract,  and,  if  he 
fail  to  recover  on  that,  he  cannot  recover  at 
all.'*'  And  why  not?  Fraud  is  indeed  odious, 
and  should  be  condemned;  but  why  should  the 
defrauded  party,  with  knowledge  of  the  wrong 
perpetrated  upon  him,  be  permitted  to  specu- 
late upon  the  wrong,  enhancing  the  injury  if  the 
speculation  prove  disastrous?  Why  should  the 
wrongdoer  be  mulcted  in  damages  which  the 
defrauded  party  has  with  knowledge  of  the 
fraud  brought  upon  himself?  Why  should  the 
latter  be  permitted  to  refer  the  injury  which 
he  has  Incurred  with  bis  eyes  open  to  the 
original  wrong  by  which  he  was  induced  to 
285  &W.-28 


execute  a  contract  whidi  could  not  be  enforced 
against  him?  Suppose,  for  example,  that  one, 
through  false  representations,  be  induced  to 
enter  into  a  contract  to  furnish  the  plant  neces- 
sary to  the  operation  of  a  mine,  and  to  agree 
to  expend  in  its  development,  say  not  less  than 
$100,000  per  annum  for  the  term  of  five  yean; 
there  is  neither  sense  nor  justice  in  holding 
that,  after  discovery  of  the  fraud,  he  may  con- 
tinue to  carry  out  the  contract,  to  advance 
large  sums  of  money  in  its  performance,  and, 
when  disaster  has  come  upon  the  enterprise, 
he  may  look  to  the  original  wrongdoer  for  re- 
imbursement for  the  loss  voluntarily  incurred. 
Casea  may  possibly  arise  where  the  defrauded 
party  may,  by  reason  of  the  wrong,  be  unable 
to  recede  from  his  situation  without  prejudice. 
A  proper  rule  will  doubUess  be  found  to  govern 
such  cases  when  they  arise,  but  where  he  can 
safely  retreat  we  think  he  should,  as  Judge 
Bronson  expresses  the  thought,  "decide  wheth- 
er he  will  stop  short  or  go  on."' 

"In  Orymes  v.  Sanders,  93  U.  S.  55,  23  L.  Ed. 
708,  it  was  hdd  that— 

"  "Where  a  party  desires  to  rescind  upon  the 
the  ground  of  mistake  or  fraud,  he  must,  upon 
the  discovery  of  the  facts,  at  once  announce 
his  purpose,  and  adhere  to  it.  If  he  be  silent, 
and  continue  to  treat  the  property  as  his  own, 
he  will  be  held  to  have  waived  the  objection, 
and  will  be  as  condusively  bound  by  tiie  con- 
tract as  if  the  mistake  or  fraud  had  not  occur- 
red.' 

"This  doctrine  was  reiterated  and  the  rule 
reaffirmed  in  McLean  v.  Clapp,  supra.  •    •    • 

"In  Hunt  V.  Hardwiek  Co.,  68  Ga.  100,  the 
court  said: 

"  'Apart  from  the  evidence  submitted  on  the 
part  of  the  plaintiff  below,  it  must  be  borne  in 
mind  that  this  contract,  which  it  is  alleged  was 
induced  by  fraud,  and  false  representation  in 
two  very  materiid  facts,  was,  so  far  aa  the 
record  riiows,  not  comfdained  of  when  these 
false  representations  were  discovered,  but  with 
full  knowledge  of  their  falsity,  if  they  existed, 
defendant  below  went  forward  and  made  pay- 
ments on  said  note  years  after  it  matured  and 
thus  seemingly  acquiesced  in  and  ratified  the 
alleged  contract  made.  It  is  a  well-settied 
rule  that  a  party  who  is  entitied  to  resdnd  a 
contract  on  account  of  fraud  or  false  represen- 
tations, when  be  has  full  knowledge  of  all  the 
material  drcumstances  of  the  case,  if  he  free- 
ly and  advisedly  does  anything  which  amounts 
to  the  recognition  of  the  transaction,  or  acts 
in  a  manner  inconsistent  with  its  repudiation,  it 
amounts  to  acquiescence,  and,  though  originally 
impeachable,  the  contract  becomes  unimpeach- 
able even  in  equity.  Kerr  on  Fraud  and  Mis- 
take, 301-305;  Cozart  v.  Georgia  Co.,  54  Ga. 
384;  Gamble  v.  Knott,  48  Id.  109;  May  v. 
Memphis  Co.,  40  Id.  100.' 

"It  was  held  in  St  John  t.  Hendrickson,  81 
Ind.  350,  that: 

"  'Where  one  is  induced  by  fraud,  in  the 
form  of  false  representations,  to  enter  into  a 
contract,  and  afterwards,  upon  obtaining  full 
knowledge  of  the  fraud  practiced  upon  him, 
and  of  all  material  facts,  declines  to  repudiate 
it  and  expressly  ratifies  it,  he  can  neither  re- 
scind nor  maintain  an  action  for  damages.' 

"Upon  the  foregoing  authorities  and  upon 
prindple  we  think  the  acta  of  the  plaintiff  in 
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this  caae  eonstitiite  a  waiver  of  the  alleged 
fraud,  and  tat  abandonment  of  the  claim  for 
damages.  At  the  institation  of  this  suit  the 
plaintiff  had  paid  but  $190  of  the  snm  of  $2,- 
000  agreed  in  the  contract.  It  was  his  dear 
dat7  at  that  time,  after  full  knowledge  of  the 
acts  of  fraud,  if  there  was  fraud,  to  have 
abandoned  the  contract  and  to  have  brought  the 
proper  action  for  the  damage  he  had  then  sus- 
tainedr  He  cannot  insist  upon  the  continuance 
of  a  contract  covering  a  long  future  period  and 
at  the  same  time  daim  damages  for  the  fraud 
that  induced  it. 

"In  the  language  of  some  of  the  authorities 
be  must  either  stop  or  go  on  with  the  oontract. 
It  is  manifestly  unjust  that  be  should  be  per- 
mitted to  do  both." 


Under  these  prindplea  it  can  make  no  dif- 
ference that  the  complainant  protested 
against  the  acceptance  of  the  deed  and  ex- 


ecution of  the  contract,  and  asserted,  bis  in- 
tention to  enforce  his  rights  tbereunder. 
What  he  contracted  for  was  a  deed  convey- 
ing this  land.  He  accepted  the  deed  convey- 
ing the  land.  It  Is  true  that  be  was  not 
under  necessity  to  accept  the  deed,  but  he 
did  do  so.  And  be  will  not  be  permitted  to 
accept  the  deed  with  full  knowledge  of  the 
shortage  of  the  acreage  and  then  maintain  a 
right  as  if  he  had  refused  to  accept  tbe  deed. 
The  only  damages  which  he  sustained  are 
Bucb  as  would  have  resulted  from  the  failure 
of  the  complainant  to  execute  the  deed  in  ac- 
cordance with  the  original  contract,  and  he, 
having  accepted  the  deed  In  compliance 
therewith,  cannot  now  be  heard  to  complain 
of  tbe  situation  which  be  knew  and  under- 
stood at  the  time  he  accepted  the  deed,  and 
upon  this  ground,  If  no  otber,  the  decree  of 
the  chancellor  will  have  to  be  affirmed. 
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GRAFEMAN  DAIRY  CO.  v.  NORTHWEST- 
ERN BANK  at  al.     (No.  22036.) 


(Supreme  Court  of  Miaaonri,  in  Bane. 
80,  1921.) 


Not. 


1.  Oorporatian  «=a442— Convayaiiea  •!  prop- 
erty, Mrt  rn  ooorse  of  bHslneat,  Bust  be  au- 
tborbatf  by  director*. 

A  coDTeyanee,  not  made  in  the  eourae  of 
the  cozporation'a  bnaineae,  but  concerning  the 
property  oecapied  and  need  by  it  in  the  con- 
dnct  of  ita  buaineas,  can  only  be  ralidly  made 
on  the  anthority  of  the  board  of  directora  or 
tmateea. 

2.  Corporatlona  «=>442— Corporate  aots,  aneh 
as  tlio  conveyaaoe  of  lands,  reqairo  assewt 
of  dli  eolora* 

The  directors  of  a  corporation  are  Intmsted 
with  the  control  of  its  afFaira  for  the  Individa- 
al  inveatora,  and  while  its  buaineaa  may  be  eon- 
ducted  throngh  ita  president  and  other  officers 
app4^ted  by  the  directors,  its  corporate  acts, 
Uk«  the  oonreyance  of  its  landa,  moat  orici- 
nato  in  the  will  of  the  directora,  especially  in 
view  of  Ber,  St.  1909,  §  2188,  auggesting  the 
form  «t  acknowledgment  of  deeda  by  corpora- 
tions, which  Indndes  a  redtal  of  authority  by 
the  directora,  thereby  manifeating  a  legiala- 
tlTO  recognition  of  the  necessity  for  such  au- 
thority. 

3.  Estoppel  «=3llO— Mast  bo  ploaitod  as  da- 
foaao  to  quieting  legal  title. 

Though  pUdntifC  ia  aeeking  eqnitiable  re- 
lief to  remoTe  a  cloud  on  Ma  title,  defendant 
cannot  rely  on  equitable  estoppel  aa  a  defenae, 
withont  pleading  it,  where  the  evidence  shows 
plaintiff  had  the  legal  title,  because  the  trust 
deed  which  it  was  aeeking  to  remove  as  a 
cloud  waa  void,  as  executed  by  the  officera  of 
plaintiff  corporation  without  authority  of  the 
board  of  directora. 

4.  Estoppel  «s»IIO>-Wbon  shown  by  plaiatiff's 
•vldaaook  need  aot  be  pleaded. 

If  a  plaintiff,  sning  to  quiet  its  legal  title 
against  the  dond  of  a  void  deed  of  trust, 
shows  by  ita  own  evidence  that  it  waa  equita- 
bly eatopped  to  have  the  relief  demanded,  the 
relief  will  be  denied,  though  defendant  did  not 
plead  equitable  estoppel  as  a  defense,  but  re- 
lied on  the  validity  of  the  trust  ^ed. 

5.  Corporations  «=>426(2)— "Ratlfloation"  eaa 
bo  nada  only  by  one  anthorlxad  to  aot 

"Ratiflcation"  ia  an  agreement  to  adopt  the 
act  of  one  who  haa  assumed  without  authority 
to  act  for  another,  and  must  be  made  by  one 
having  power  to  do  the  act  for  himaeU,  ao 
that  the  preaident  and  general  manager  of  a 
corporation  intrusted  with  the  conduct  of  its 
business  could  not  ratify  for  the  corporation 
the  act  of  himself  and  the'  secretary  In  execut- 
ing the  deed  to  the  corporation'a  lands  with- 
ont authority  from  the  board  of  directora. 

[Ed.  Note.— For  other  definitions,  aee  Words 
and  Pbraaea,  First  and  Second  Series,  RatlO- 
cation.] 


6.  Estoppel  «s»52-J"Eqaltablo  astoppoT  de- 
fined. 

"BqaltaUe  estoppel"  is  the  rule  that  a  per- 
son is  held  to  a  representation  made  or  i>osI- 
tion  assumed,  where  otherwise  inequitable  con- 
sequences would  result  to  another,  who,  having 
the  right  to  do  so  under  the  circumstancea, 
has  in  good  faith  relied  thereon. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Estop- 
pel in  Pais.] 

7.  Estoppel  4=354— Cannot  be  founded  on  faets 
known  to  both  parties. 

An  equitable  estoppd  cannot  be  founded 
on  facts  which  are  equally  within  the  knowl- 
edge and  intent  of  both  parties. 

8.  Estoppel  «=>92(3)— "Qnasl  estoppel"  does 
not  apply,  where  there  was  no  knowledge  of 
Invalidity. 

The  doctrine  of  "qnaai  estoppel"  ia  that  a 
party  to  a  suit,  who,  with  knowledge  oil  all 
die  faets  affecting  his  rights,  takes  down  a  sur- 
plus of  the  purchase  price  arisfaig  from  a  judi- 
dal  sale  on  the  theory  of  its  validity,  thereby 
ratifiea  the  sale,  does  not  apply  against  one 
receiving)  money  arising  from  a  Judidal  sale 
without  knowledge,  either  actual  or  imputed, 
of  the  fact  of  ita  invalidity. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Quari  Estoppel.] 

•.Corporations  «=»SI9(3)— Evidaneo  hold. to 
show  grantee's  knowledge  trust  deed  was  not 
anthortzed  by  board  of  directors. 
In  a  suit  to  quiet  title  against  a  trust  deed 
executed  by  the  officers  of  plaintiff  corpora- 
tion, evidence  held  to  show  that  the  defendant 
bank  knew  when  it  accepted  the  deed  that  its 
execution    was    not    authorized    by   plaintiff's 
board  of  directors. 

10.  Estoppel  «a»l  18— Evidoaee  hold  to  abow 
corporation  received  nq  money  from  unau- 
thorized trust  deed. 

In  a  suit  to  quiet  title  against  a  trust  deed 
executed  by  the,  officera  of  plaintiff  corpora- 
tion without  authority,  where  defendant  relied 
on  estoppel,  evidence  held  to  show  that  the 
money  loaned,  for  which  the  deed  was  given, 
was  appropriated  by  the  president  of  plain- 
tiff corporation,  so  that  it  received  no  benefit 
therefrom. 

1 1.  Evidence  «=»278>.Adml8sloa  of  deceased 
president  held  competent  on  behalf  of  cor- 
poration. 

In  a  suit  to  quiet  tiUe  against  an  unau- 
thorised trust  deed  executed  by  the  officers  of 
plaintiff  corporation,  an  admission  by  the  plain- 
tiff'a  president,  aince  deceased,  that  he  had 
received  personally  the  loans  which  the  trust 
deed  was  given  to  secure,  was  competent  on 
behalf  of  the  corporation  to  show  it  was  not 
equitably  estopped  to  daim  relief  against  the 
deed  without  returning  the  consideration.  Just 
as  it  would  have  been  admissible  in  a  suit  to 
require  an  accounting  as  to  the  amount  re- 
ceived by  the  corporation  in  which  the  presi- 
dent was  a  party. 

Woodson,  J.,  dissenting,  and  Higbee,  J.,  dis- 
senting in  part 
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Appeal  from  St  Louis  Circuit  Ooart; 
Victor  H.  Falkenhainer,  Judge. 

Suit  by  the  Grafeman  Dairy  Company 
against  the  Northwestern  Bank  and  another, 
to  cancel  certain  promissory  notes  and  a 
trust  deed  securing  them,  and  to  enjoin 
foreclosure  of  the  trust  deed.  Judgment 
for  defendants,  and  plalntUC  appeals.  Be- 
Tersed  and  remanded. 

Jeffries  Sc  Corum,  of  St  Louis,  tot  appel- 
lant 

Geo.  W.  Lubke,  Geo.  W.  Lubke,  Jr.,  and 
Walther,  Muench  ft  Hecker,  all  of  St  Louis, 
for  respondents. 

BROWN,  C.  This  suit  was  Instituted  In 
the  circuit  court  for  the  city  of  St  Louis  on 
October  1,  1918.  Its  general  purpose  was  to 
cancel  and  set  aside  certain  promissory  notes 
purporting  to  be  executed  by  the  plalntUt 
corporation  to  one  Oonk,  a  teller  of  the 
defendant  bank,  on  April  19,  1917,  as  col- 
lateral security  for  alleged  indebtedness  of 
plaintiff  to  said  bank  of  an  equal  amount 
and  also  to  set  aside  and  cancel  a  deed  of 
trust  to  one  Schulte,  as  trustee,  to  secure  the 
payment  of  said  notes.  These  notes  con- 
sisted of  a  principal  note  for  the  sum  of 
$SO,000  and  for  semiannual  Interest  notes  for 
the  sum  of  $1,376  eadi.  The  property  which 
the  deed  of  trust  purported  to  convey  was 
real  estate  in  the  city  of  St  Louis,  alleged  to 
be  worth  the  amount  of  the  principal  note 
or  more.  These  instruments  apiiear  to  be 
signed  with  the  name  of  the  plaintiff  corpo- 
ration, by  William  Grafeman,  its  president 

At  the  time  of  the  Institution  of  the  suit 
the  trustee,  Schulte,  had  already  instituted 
proceedings  to  foreclose  the  deed  of  trust 
for  the  defendant  bank,  to  which  the  col- 
lateral notes  had  been  transferred  by  Oonk, 
and  had  advertised  the  land  for  sale  pur- 
suant to  its  terms.  The  petition.  In  addition 
to  the  foregoing  facts,  alleged : 

"That  said  notes  and  said  deed  of  trust  were 
never  execated  by  the  plaintiff;  that  said  pur- 
ported notes  and  deed  of  trust  were  never  au- 
thorized by  the  board  of  directors,  nor  by  the 
stockholders  of  the  plaintiff;  that  plaintiff 
never  received  any  money  or  other  thing  of 
value,  from  the  said  'William  H.  Oonk  or  any 
other  person,  on  account  of  said  purported 
notes  and  deed  of  trust;  that  plaintiff  never 
received  the  consideration  alleged  In  said  pnr> 
ported  notes  and  deed  of  trust,  and  that,  if  the 
said  William  Grafeman  executed  said  purported 
notes  and  deed  of  trust,  be  did  so  on  his  own 
account  and  responsibUity,  and  without  the 
authority,  knowledge,  or  consent  of  plaintiff; 
that  the  defendants  well  knew  all  such  facts, 
and  at  the  time  of  acquiring  their  alleged  In- 
terest and  ownership  in  and  of  said  purported 
notes  and  deed  of  trust  well  knew  and  under- 
stood such  facts;  that  if  the  negotiation  and 
transfer  of  said  purported  notes  is  not  re- 
strained, and  the  notes  canceled,  and  if  the 
sale  of  said  real  estate  under  said  purported 
deed  of  trust  is  not  resti-alned,  plaintiff  will 


suffer  irreparable  injury;  and  that  plaintiff  has 
no  adequate  remedy  at  law  in  the  premises." 

The  court  awarded  a  preliminary  Injunc- 
tion upon  these  statements  and  tbe  prayer  of 
the  petition. 

The  defendant  bank  filed  an  answer,  upon 
which  all  the  Issues  stand.  It  made  the  con- 
ventional admissions  as  to  the  corporate 
character  of  parties,  the  acquMtloii  and 
ownership  of  the  notes,  and  deed  of  trust 
securing  them,  the  proceedings  taken  for 
foreclosure,  and  denied  all  other  allegatlmis. 
By  way  of  counterclaim  It  stated  that  on 
April  19,1917,  the  plaintiff  owned  In  fee  and 
occupied  and  used  the  land  described  in 
the  collateral  deed  of  trust  in  carrying  on  the 
dairy  business  for  which  it  had  been  incorpo- 
rated, and  that  on  May  17,  1917,  said  notes, 
duly  Indorsed  by  Oonk  without  recourse,  were 
delivered  to  it  by  plaintiff,  with  a  contract  in 
writing  pledging  them  to  the  defendant  bank 
as  security  for  the  payment  at  maturity  of 
another  promissory  note,  executed  and  ddiv- 
ered  by  plaintiff  to  the  bank  on  that  day,  for 
$60,000,  payable  three  months  after  date, 
with  Interest  at  5%  per  cent,  which  was 
renewed  at  maturity  for  a  like  term;  and, 
default  having  been  made  In  the  payment 
of  the  renewal,  the  pledge  had  been  dub- 
foreclosed,  according  to  its  terms,  and  the 
bank  bad  thereby  acquired  the  title  to 
the  collateral  notes  secured  by  the  deed 
of  trust  described  in  the  petition.  It  there- 
fore asked  that  the  injunction  be  dlsacAved 
and  that  the  bank  be  permitted  to  proceed 
with  the  foreclosure.  The  answer  next  con- 
tains a  count  In  ordinary  form  as  h<dder  In 
due  course,  for  judgment  on  the  principal 
note  of  April  19, 1917,  ind  for  foredosnre  of 
the  mortgage.  It  next  asks  for  judgment 
and  foreclosure  upon  all  the  mortgage  notes, 
which  were  alleged  to  have  become  due  by 
reason  of  the  prior  defaults. 

The  plaintiff,  by  replication,  put  In  issue 
the  new  matter  In  the  answer,  and  reiterated 
with  particularity  the  statement  of  the  peti- 
tiou  that  the  plaintiff  did  not  execute  or 
authorize  the  execution  of  the  deed  of  trust 
in  question,  and  averred  that  if  he  signed 
the  name,  or  affixed  or  caused  to  be  affixed 
the  seal,  of  the  plaintiff  corporation  to  the 
Instrument  it  was  upon  his  own  aooount, 
and  without  authority  from  the  corporation, 
or  its  directors  or  stockholders,  and  that  the 
plaintiff  received  no  consideration  therefor. 

The  facts  In  evidence  are  that  the  plaintUt 
corporation  was  organized  and  Incorporated 
In  1892,  with  a  capital  stock  of  $130,000,  to 
succeed  to  the  dairy  business  of  WlUlam 
Grafeman,  which  it  did.  The  capital  stock 
was  Increased  from  time  to  time,  until  It 
finally  amounted  to  $440,000  paid.  It  took 
over  and  continued  the  dairy  business  ot 
Mr.  Grafeman,  and  he  continued  to  be  its 
president  and  manage  its  business  continu- 
ously up  to  the  time  ot  his  death,  which  oc- 
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curred  on  December  21,  1917;  the  directors 
being  members  of  bis  .own  family.  At  tbe 
time  of  these  transactions;  and  for  several 
previous  years,  the  board  bad  consisted,  of 
himself,  his  son,  a  nephew,  a  brother,  and  a 
brother-in-law,  Mr.  Mannebach,  who  was,  for 
the  last  10  or  12  years,  secretary  of  the  cor- 
poration, and  attested,  and,  at  the  president's 
request,  attached  the  seal  of  the  corporation 
to,  the  deed  of  trust.  This  he  bad,  at  first, 
refused  to  do,  but  finally  was  talien  by  the 
president  to  see  some  business  friends  of 
the  corporation,  and  consented  upon  their 
advice.  While  Mr.  William  Grafeman  owned 
the  most  of  the  stock,  there  were  24  other 
stockholders  nanred,  among  whom  was  Mr. 
Obemler,  who  had  been  for  many  years  the 
cashier  of  the  defendant  bank,  and  through 
whom  this  business  had  been  transacted.  He 
owned  10  shares,  of  the  par  value  of  $100 
each. 

There  Is  no  question  that  Mr.  WllUam 
Grafeman  had  at  all  times  conducted  the 
business  of  the  plain tlfT  with  the  same  free- 
dom as  If  It  had  been  his  own.  Neither  the 
stockholders  nor  directors  had  held  a  meeting 
for  several  years.  There  is  nothing  to  In- 
dicate that  any  director  or  stockholder  other 
than  Mr.  Mannebach  knew  or  suspected  tbe 
existence  of  the  deed  of  trust  until  after  hla 
death,  although  tbe  records  pertinent  to  that 
question  were  in  court  The  only  business 
done  or  association  had  between  Mr.  Wil- 
liam Grafeman  and  the  stockholders  as  such 
seems  to  have  been  the  payment  by  him  to 
thenf,  respectively,  of  such  dividends  as  he 
represented  had  accrued  and  become  payable 
from  time  to  time.  During  tbe  later  years 
no  record  was  made  of  their  declaration. 

Mr.  Obemler,  whom  we  h&ve  mentioned 
as  a  stockholder  in  the  plaintiff  company, 
and  who  conducted  for  his  bank  the  trans- 
action in  issue,  was  called  as  a  witness  and 
testified,  In  substance,  that  on  May  17,  1917, 
and  up  to  November  9,  1917,  William  Grafe- 
man personally  owed  bis  bank  $45,000,  and 
that  on  tbe  first-named  day  the  Grafeman 
Dairy  C!ompany  owed  it  $50,000,  $10,000  of 
which  was  advanced  that  day,  $20,000  on 
November  11,  1915,  $10,000  on  October  16, 
1916,  and  $10,000  on  April  20,  1917.  He  did 
not  produce  nor  describe  the  notes  which 
represented  this  Indebtedness,  before  it  was 
consolidated  into  the  single  note  for  $50,000 
mentioned  in  the  answer.  The  collateral 
notes  to  Mr.  Conk  were  also  Indorsed  by  Mr. 
Grafenran,  and,  although  dated  April  19, 
were  delivered  on  May  17,  tbe  date  of  the 
consolidation  of  the  company's  previous  in- 
debtedness and  the  advancement  of  the  last 
$10,000.  All  this  business  was  done  witb  the 
bank  by  Mr.  Grafeman  alone.  The  papers 
were  already  signed  when  brought  to  tbe 
bank,  with  the  exception  of  the  collateral 
notes,  with  their  Indorsement. 

This  collateral  security  was  taken  at  tbe 
suggestion  of  the  bank  examiner,  made  about 


tbe  beginning  of  tbe  year.  He  talked  with 
Mr.  Grafeman  about  it  "around  February 
some  time" — told  him  the  bank  should  re- 
quire collateral,  and  he  said  he  could  give  it 
a  deed  of  trust,  and  requested  an  additional 
loan  of  $10,000.  No  security  was  given  at 
the  time  of  the  advancement,  on  April  20, 
of  an  additional  $10,000.  The  witness  told 
him  he  wouljl  have  to  hold  a  meeting,  and 
does  not  Imow  whether  he  mentioned  the 
stockholders  and  directors  particularly.  He 
demanded  a  meeting  to  authorize  the  execu- 
tion of  the  deed  of  trust.  He  received  no 
notice  of  the  holding  of  any  meeting.  He 
read  the  record,  the  official  paper,  and  had 
there  been  a  notice  of  a  meeting  would, 
he  says,  have  seen  it  He  asked  for  the 
records,  and  Grafeman  toM  him  he  would 
send  them  up.  The  deed  of  trust  was  already 
recorded  when  delivered. 

The  witness  asked  for  a  statement,  and 
Grafeman  told  him  he  was  going  to  have  Mr. 
Kessler,  "the  ptibllc  accountant,"  prepare 
one.  Although  the  witness  knew  that  Mr. 
Kessler  was  at  work  making  a  statement 
he  never  insisted  on  it  further.  Mr.  Foote 
might  have  insisted  he  had  charge  of  that 
matter.  He  first  became  suspicious  of  the 
credit  of  the  company  wh«i  tbe  bank  ex- 
aminer recommended  collateral,  but  he  still 
considered  it  worthy  of  credit,  and  that  the 
loan  was  good  with  the  indorsement  of 
Grafeman.  He  considered  both  loans,  ag- 
gregating $95,000,  good  with  Grafeman's  in- 
dorsement, up  to  the  time  of  his  death.  With 
respect  to  his  participation  in  the  transac- 
tion this  witness  also  testified  as  follows : 

"Q.  Now,  yoo  also  told  Mr.  Grafeman  he 
would  have'  to  exhibit  to  you  a  copy  of  the  reso- 
Intion  of  the  board  of  directors  and  of  tbe 
stockholders,  authorizing  tliis  deed  of  trust  and 
note,  did  yon  not?    A.  Yes.  sir. 

"Q.  Did  you  ever  see  such  minutes,  or  a  copy 
of  them?  A.  No,  sir;  I  asked  him  for  it  but 
be  said  he  was  going  to  aend  it  up. 

"Q.  And  without  getting  him  to  send  it  up, 
without  making  any  farther  investigation,  you 
advanced  him  as  additional  $10,000  and  took 
his  deed  of  trust;  ia  that  right?  A.  Tea;  we 
took  tbe  deed  of  trust 

"Q.  As  a  matter  of  fact  you  never  asked  him 
afterwards  whether  or  not  he  ever  had  a  meet- 
ing of  the  stockholders  or  l>oard  of  directors? 
A.  Yes,  sir;  I  did.    I  asked  him  several  times. 

"Q.  You  asked  him  several  times?  A.  Yes, 
sir. 

"Q.  And  even  after  yon  received  this  deed  of 
trust,  you  kept  on  asking  him  whether  or  not  he 
held  a  meeting,  did  you  not?  And  you  kept 
urging  him  to  bold  a  meeting  afterwards?  A. 
No;  I  asked  him  for  the  resolution  of  the 
board. 

"Q.  Mr.  Obernier,  isn't  it  a  fact  that  you 
wanted  this  deed  of  trust  at  the  time  that  you 
advanced  the  $10,000  on  April  20th?  A.  We 
wanted  it  at  that  time? 

"Q.  Well,  isn't  that  how  the  deed  of  trust 
come  to  be  dated  April  10th?  A.  Why,  we  re- 
quested it;  be  promised  to  have  that  deed  of 
trust  made  up. 
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"Q.  For  this  loaiH-for  this  $10,000  loan  of 
April  20th?    A.  Tea. 

"Q.  And  you  couldn't  get  Mr.  Manuebach  to 
sign  it,  and  he  told  yon  that,  didn't  he?  A.  No; 
he  didn't. 

"Q.  And  80  yon  went  ahead  and  advanced  this 
$10,000  on  April  20th  without  the  deed  of 
trust?    A.  On  AprU  20th? 

"Q.  Yes,  on  AprU  20th?    A.  Yes. 

"Q.  And  you  saw  this  deed  of  triist  on  April 
19th,  didn't  you?    A.  Yes,  sir. 

"Q.  I  am  speaking  of  April  19tb?  A.  Not 
on  that  day,  I  didn't  see  it;  no. 

"Q.  When  did  you  first  see  that  deed  of 
trust?    A.  On  May  17th. 

"Q.  Yon  never  had  seen  it  prior  to  that? 
A.  No. 

"Q.  You  don't  know  how  it  comes  that  this 
is  dated  April  19,  1017?  A.  No;  it  was  made 
out  that  day,  I  suppose. 

"Q.  Now,  after  yon  got  this  deed  of  trust,  on 
the  same  day,  I  presume,  you  sent  it  to  the 
City  Hall  to  be  recorded,  didn't  you?  A.  No; 
that  was  recorded  when  I  received  it. 

"Q.  The  day  you  received  it?  A.  I  don't 
know  whether  the  day  or  not;  it  was  recorded 
when  we  received  it., 

"The  Court:  It  bad  been  recorded  when  you 
received  it?     A.  Yes. 

"Mr.  Simpson:  It  was  already  recorded  when 
you  received  it?     A.  Yes. 

"Q.  Then  you  didn't  get  this  deed  of  trust 
on  that  day.  Yon  simply  got  a  card  from  the 
recorder  of  deeds'  ofBce  sasring  that  a  deed  of 
trust  was  on  file  for  record— isn't  that  right? 
A.  I  suppose  so;  I  can't  remember  that,  wheth- 
er we  had  the  deed  or  just  a  card. 

"Q.  Well,  you  know  it  takes  a  month  or  so  to 
get  a  deed  back?    A.  Yes. 

"Q.  You  know  this  deed  of  trust  was  record- 
ed before  you  received  it?    A.  Yes,  sir, 

"Q.  Outside  of  this  deed  of  trust,  which  yon 
say  Mr.  Orafeman  gave  to  you  on-  behalf  of 
the  Grafeman  Dairy  Company,  do  you  know  of 
any  other  deed  of  trust  that  William  Orafeman 
executed  on  the  Dairy  Company's  property? 
A.  No,  sir. 

"Q.  You  don't  know  of  any  deed  he  ever  mad* 
on  the  Dairy  Company's  property,  do  you? 
A.  No,  sir. 

"Q.  At  the  time  he  made  this  last  loan,  or 
jnst  prior  to  the  time  be  made  this  last  loan, 
on  May  17,  1017,  you  told  Mr.  Orafeman  he 
would  have  to  get  a  statement  of  the  company's 
affairs,  did  you  not?  A.  We  asked  for  a  state- 
ment; yes. 

"Q.  And  be  told  you  he  was  going  to  have  Mr. 
Kesder  prepare  one,  did  he  not?  A.  I  think 
he  said  that;   yes. 

"Q.  Did  you  ever  get  that  statement?  A. 
I  believe  not;  I  would  have  to  refer  to  Mr. 
Foote. 

"Q.  Did  yon  ever  ask  Mr.  Kessler  for  the 
statement?  A.  No;  we  asked  Mr.  Orafeman. 
I  believe  Mr.  Foote  telephoned— 

"Q.  You  knew  Mr.  Kessler  was  at  work  mak- 
ing a  statement,  did  you  not?    A.  Yes,  sir. 

"Q.  And  you  never  insisted  on  getting  it? 
A.  Mr.  Foote  might  have  insisted  on  getting  it. 
He  has  charge  of  that 

"Q.  Mr.  Foote  would  have  charge  of  that? 
A.  Yea. 

"Q.  Yon  personally  did  not  insist  on  getting 
it?    A.  No. 


"Q.  When  did  you  first  become  suspicions  of 
th«  credit  of  the  Orafenum  Dairy  Company? 
A.  When  the  examiner  recommended  that  we 
should  receive  some  collateral  for  our  loans. 

"Q.  Did  you  get  suspicious  then  of  the  credit 
of  the  company,  when  the  examiner  suggested 
that  you  procure  collateral— did  that  make  yon 
somewhat  suspicious  of  the  credit?  A.  No;  I 
can't  say  it  did. 

"Q.  You  still  considered  the  company  worthy 
of  credit?    A.  Yes,  sir. 

"Q.  And  you  stiH  considered  that  your  loan 
was  good,  with  the  indorsement  of  William 
Grafeman?    A.  Yes,  sir. 

"Q.  When  did  your  bank  first  become  suspi- 
cious of  the  company,  that  the  loan  wouldn't 
be  good  without  some  collateral?  A.  Well,  I 
don't  know  as  they  ever  felt  that  it  wasn't 
good. 

"Q.  If  they  ever  felt  it  wasn't  good,  it  has 
been  since  Mr.  Orafeman  died,  is  that  it?  A. 
Yes. 

"Q.  Up  to  the  time  of  his  death  yon  consid- 
ered the  loan  of  Orafeman  and  the  Dairy  Com- 
pany both  good  loans,  did  yon  not?  A.  Yes, 
sir. 

"Q.  And  the  reason  you  required  security  was 
only  by  reason  of  the  recommendation  of  the 
bank  examiner?    A.  Yes." 

Mr.  B.  O.  H.  Kessler,  a  certifiled  public  ac- 
cotintant  of  the  city  of  St.  Louis,  testified 
that  in  that  capacity  he  made  an  examina- 
tion of  the  boolcs  of  plaintHf  corporation  in 
Au^Bt  and  September,  1917,  for  the  pntpose 
of  making  a  balance  sheet  audit  of  its  as- 
sets and  liabilities  at  the  request  of  Mr. 
William  Grafeman,  who  said  he  had  promised 
the  statCTient  to  the  Northwestern  Bank. 
Mr.  Foote,  for  the  bank,  called  him  up  once 
or  twice,  and  asked  htm  whether  he  was 
proceeding  with  the  preparation  of  the  bal- 
ance sheet  and  when  he  would  be  through. 
The  statement  was  of  July  81,  1917.  It  was 
made  from  the  books  of  the  Orafeman  Dairy 
Company,  and  information  obtained  from 
the  bank  with  which  that  company  did  busi- 
ness. There  was  no  record  on  the  books 
of  the  company  of  the  ISO.OOO  loan  in  ques- 
tion, beyond  an  entry  in  the  pass  bock  and 
one  or  two  entries  growing  out  of  the  pre- 
vious loan,  into  which  this  one  was  consolidat- 
ed on  the  Orafeman  account.  One  of  them 
was  on  November  30,  1915,  for  $20,000,  ap- 
pearing on  the  company's  ledger  in  the  ac- 
count of  William  Orafeman.  There  la  no 
explanation  whatever  of  this  upon  the  books 
that  would  throw  any  light  upon  it;  nor 
show  that  the  bank  had  any  connection  with 
It.  On  the  Journal  it  is  credited  to  Mr. 
Grafeman  and  charged  to  cash.  Had  the 
money  been  obtained  from  the  bank,  it 
should  have  been  charged  to  cash  and  credit- 
ed to  bills  payable. 

Thore  Is  an  item  on  the  ledger  of  date 
October  31,  1916,  for  $10,000,  in  the  account 
of  Orafeman,  with  nothing  to  Indicate  that 
it  was  derived  from  the  bank.  Nor  is  there 
any  such  indication  in  the  Journal  entry. 
These    two    items,    amounting    to    $30,000, 
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might  bare  been  derived  from  fbe  bank. 
No  entry  appears  upon  tbe  company's  books 
of  account  as  to  tbe  two  Items,  of  $10,000 
eacb.  Included  in  the  $50,000  note  of  April 
Id,  1917,  or  that  the  company  received  those 
amonnts,  or  either  of  them.  On  completing 
the  audit  the  witness  furnished  Mr.  Orafe- 
man  with  three  copies. 

The  witness  was  then  asked,  "Does  that 
audit  show  any  amount  owing  by  William 
Grafemnn  to  the  Orafeman  Dairy  Company?" 
The  defendant  objected  to  this  as  "utterly 
Immaterial  to  this  inquiry  now,"  which  was 
sustained  by  the  court,  and  plalntifF  duly 
excepted.  Continuing,  the  witness  stated 
that  the  account  of  the  Northwestern  Bank, 
as  shown  by  the  company's  books,  differs 
from  the  account  shown  on  the  bank's  own 
books  in  several  respects.  The  only  expla- 
nation was  given  by  Mr.  Grafeman  to  the  wit- 
ness as  soon  as  he  found  tbe  difference.  The 
plalntUTs  counsel  then  stated  that  he  de- 
sired to  prove  by  this  witness  admissions 
made  by  Mr.  Orafeman  against  his  own  pe- 
cuniary interest  The  court,  against  the  ob- 
jection duly  made  by  defendant,  on  the 
ground  that  such  admissions  would  not 
bind  defendant  bank,  permitted  him  to  pro- 
ceed, reserving  Its  ruling  upon  the  objection. 

The  witness  then  stated  that,  when  he 
called  Grafeman's  attention  to  the  difference 
and  asked  him  how  It  arose,  and  whether 
he  had  any  details— checks,  etc.,  check  stubs, 
books — to  explain  the  difference,  so  that  he 
could  charge  the  various  items  to  the  prop- 
er account,  neither  he  nor  Mr.  Mannebach 
could  give  details  to  explain  it  Witness 
told  Grafeman  that  the  only  thing  he  could 
do  was  to  charge  the  whole  thing  to  him, 
because  it  seemed  he  had  withdrawn  the 
money,  and  he  agreed  to  do  that.  And  the 
difference  in  the  Northwestern  Bank  account 
of  July  31,  1917,  consisting  of  checks  not 
shown  on  the  books,  was  ^68,662.28,  which 
was  charged  to  Mr.  Grafeman  in  tbe  state- 
ment furnished  bini. 

Plaintiff's  counsel  then  asked  witness  If 
Mr.  Grafeman,  when  furnished  with  the  re- 
port, ever  made  any  objection  against  those 
charges.    To  this  defendant's  counsel  said: 

"We  object  to  that,  if  your  honor  please." 

The  court  said: 

"I  am  going  to  sustain  -the  objection.  I  can't 
see  for  the  life  of  me  how  that  can  affect  this." 

After  further  talk  the  court  continued : 

"Of  coarse,  this  matter  will  come  up  on  mo- 
tion for  a  new  trial.  What  a  dead  person  said 
against  his  own  interest  how  that  can  be  ef- 
fective— I  can  exclude  it  afterwards,  and  you 
can  save  your  exception.  I  will  reserve  my  rul- 
ing on  it." 

The  witness  answered  he  did  not.  The 
witness  then  stated,  against  tbe  same  objec- 
ttoD,  that  tbe  totai  amount  of  these  charges 


against  Mr.  Grafeman  arising  out  of  the 
transaction  with  the  Northwestern  Bank  was 
$82,695.22.  The  examination  proceeded  as 
follows : 

"Q.  Did  you  have  any  conversation  with  Mr. 
Grafeman  with  reference  to  the  indebtedness 
of  the  Grafeman  Dairy  Company  to  the  North- 
western Bank  on  account  of  the  $50,000  note 
which  is  concerned  in  this  suit? 

"Mr.  Muench;  We  make  the  same  objection. 

"The  Court:  Yon  are  leading  up  to  something 
I  ruled  out  of  order  this  morning,  Mr.  ^mp> 
son,  on  the  other  man's  testimony.  Now,  you 
are  getting  it  in  by  this  expert  I  don't  know 
— I  feel  I  ought  to  be  consistent  and  rule  it 
all  out  I  will  rule  all  that  testimony  out- 
all  that  hearsay  testimony.  I  don't  think  it  is 
binding  against  this  defendant  (To  which  rul- 
ing of  the  court  the  plaintiff,  by  counsel,  duly 
excepted  tlien  and  there  at  the  time.) 

"Q.  I  will  ask  you  Mr.  Kesaler,  whether  or 
not  you  had  a  conversation  with  Mr.  Grafe- 
man, in  which  be  explained  the  manner  in  which 
he  procured  this  $50,000  from  the  Northwest- 
em  Bank? 

"Mr.  Muench:  We  object  to  that. 

"TSie  Court:  Objection  sustained.  (To  which 
ruling  of  the  court  the  plaintiff,  by  counsel,  duly 
excepted  then  and  there  at  the  time.)" 

Tha  witness  then  proceeded  to  state  in 
substance  that  when  be  first  began  this 
audit  he  procured  the  pass  book  of  the  Dairy 
Company  from  Mr.  Mannebach;  found  the 
canceled  checks  er  stubs  of  the  checks  drawn 
by  tbe  Dairy  Company  on  the  Northwestern 
Bank  among  the  papers  of  tbe  company; 
that  the  books  of  the  company  showed  no 
indebtedness  of  the  Northwestern  Bank  dur- 
ing 1916,  1916,  and  1917;  that  since  the  au- 
dit of  July,  1917,  they  bad  been  unable  to 
find  these  checks.  The  witness  further  stat- 
ed that  the  $50,000  included  In  the  note  of 
the  Dairy  Company  of  May  15,  1917,  con- 
sisted of  the  following  items:  November  11, 
1915,  $20,000;  October  16,  1916,  $10,000; 
April  20,  1917,  $10,000;  May  17,  1917,  $10,- 
000.  None  of  this  was  credited  in  the  Grafe- 
man Dairy  Company's  books. 

1.  This  case  stands  entirely  upon  the  va- 
lidity and  effect  of  the  collateral  deed  of 
trust  dated  April  19,  1917,  to  secure  a  col- 
lateral note  of  that  date  for  the  sum  of 
$50,000,  payable  two  years  from  that  date, 
with  accompanying  interest  notes.  It  was 
signed  by  Mr.  William  Orafeman,  tbe  presi- 
dent of  the  plaintiff,  and  a  member  of  its 
board  of  directors,  bore  the  seal  of  the  cor- 
poration, was  attested  by  Mr.  Mannebach, 
its  secretary,  and  was  duly  acknowledged  by 
the  president ;  the  certificate  stating  that  it 
was  done  by  authority  of  Its  board  of  di- 
rectors. Tbe  board  of  directors  consisted 
of  the  president,  tbe  secretary,  bis  brother- 
in-law,  and  three  other  near  relatives  of  the 
president  Although  the  by-laws  provided 
that  the  directors  should  hold  monthly  meet- 
ings, yet  the  defendant  bank  says  in  its 
statement  that- 
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"That  provtslon  'waa  honored  cmlj  In  ita 
breach,  and  never  in  ita  obaerrance.  'While  at 
first  the  directors  met  at  least  annaally,  yet 
even  that  empty  form  was  omitted  in  the  laat 
three  or  four  years  of  Grafeman's  incumbency." 

They  never  acted  upon  this  mortgage,  and 
it  Is  not  suggested  that  either  of  them,  ex- 
cept the  two  who  signed  and  attested  it, 
knew  of  its  existence  until  after  the  death 
of  Mr.  Orafeman  on  December  21,  1917. 

[1]  The  first  question  presented  is  there- 
fore whether  the  law  requires  such  author- 
ity for  the  conveyance  by  the  officers  of  a 
coriioration  of  its  lands.  It  is  not  complicat- 
ed with  any  question  of  the  authority  of  the 
managing  officers  of  a  corxwration  to  deal 
with  ita  property  in  the  ordinary  course  of 
the  business  for  which  it  was  incorporated, 
for  this  was  not  property  acquired  or  held 
for  purposes  of  traffic,  but  was  its  home,  Its 
principal  office,  its  abiding  place  for  all 
corporate  purposes.  Its  use  reached  down 
and  included  necessary  incidents  of  all  Its 
corporate  functions.  Its  visible  existence 
was  there,  and  it  seems  to  follow  that,  if 
there  be  any  rule  recognlElng  that  the  con- 
veyance of  lands  should  require  the  author- 
ization of  the  corporation  through  its  govern- 
ing body,  and  should  not  be  vested  in  the 
sole  discretion  of  any  mere  executive  officer 
created  by  appointment  of  that  body,  that 
rule  should  apply  to  this  transaction. 

That  there  is  such  a  rule  Is  beyond  all 
question.  It  is  stated  by  Fletcher  in  his  Cy- 
clopedia of  Corporations,  vol.  S,  |  1299,  as 
follows: 

"Independent  of  statute,  the  board  of  direc- 
tors not  only  may,  but  mast,  authorize  the  ex- 
ecution of  a  corporate  mortgage.  Particular 
officers  cannot,  ordinarily,  execute  a  mortgage, 
without  being  authorized  so  to  do  by  the  board 
of  directors." 

This  court.  In  Bank  v.  Bank,  16S  Mo.  95,  55 
S.  W.  989,  78  Am.  St.  Rep.  660,  has  expressed 
the  same  doctrine.  That  case  is  interesting 
in  its  application  to  the  one  before  ns.  John 
Moran  was  the  president  and  sole  stockholder 
of  the  Moran  Packing  Company,  an  Illinois 
corporation,  except  for  qualifying  shares  held 
by  each  of  his  four  associate  directors.  He 
borrowed  for  his  company  $50,000  from  the 
State  National  Bank,  of  St.  Joseph,  Mo.,  for 
which  he  executed  the  notes  of  the  corpora- 
tion, with  a  deed  of  trust  on  its  plant  in  Mis- 
souri securing  their  payment.  The  Union  Na- 
tional Bank  of  Chicago  attached  the  same 
property  in  a  suit  against  the  Moran  Packing 
Company  on  an  indebtedness  to  itself,  and, 
having  recovered  Judgment,  sued  to  set  aside 
the  deed  of  trust  on  the  ground,  among  oth- 
ers, that  the  action  of  the  directors'  meeting 
at  which  It  was  formally  authorized  was  de- 
fective, and  Insufficient  for  that  purpose. 
This  court.  In  snstalning  a  Judgment  for  the 
plaintiff  setting  aside  the  deed.  In  a  thor- 


oughly considered  optnlon  by  Burgess,  J., 
said: 

"A  final  contention  is  that  the  deed  of  trust 
in  question  was  made  by  John  Moran,  the 
president  of  the  packing  company,  who  was 
the  owner  of  the  entire  capital  stock  of  the 
company,  and  was  valid  without  Uie  action  of 
the  directors.  In  support  of  this  position,  de- 
fendant relies  apon  TJnion  Nat  Bank  v.  Shoe- 
maker, 68  Mo.  App.  592.  That  case  is  predi- 
cated upon  the  ground  that  the  persons  who 
made  tiie  sale  of  the  property  involved  in  that 
litigation  were  the  only  stockholders  and  direc- 
tors of  the  corporation,  and  were  in  fact  the 
corporation,  while  in  the  case  at  bar  there 
were  four  directors  beside  John  Moran,  and. 
although  they  may  have  been  nominal  stock- 
holders, they,  together  with  Moran,  composed 
the  board  of  directors,  and  without  the  au- 
thority of  the  board  he  had  no  right  to  make 
the  deed  of  trust  We  do  not,  therefore,  think 
that  case  an  authority  in  this.  Now,  if  the 
meeting  of  the  board  of  directors  directing  John 
Moran,  the  president  of  the  John  Moran  Pack-. 
ing  Company,  to  make  the  conveyance,  had 
been  held  in  Illinois  in  accordance  with  the  pro- 
visions of  the  charter  of  the  company.  Instead 
of  in  this  state,  there  is  no  question  bat  that 
it  wonld  have  been  valid.  Bnt  sndi  an  in- 
strument cannot,  under  the  circumstances  dis- 
closed by  this  record,  be  legally  executed  with- 
out sncb  authority.  Missouri  Lead  M.  &  S. 
Co.  T.  Betnhard,  114  Mo.  219;  Calumet  Paper 
Co.  ▼.  Haskell  Show  Ptg.  Co.,  144  Mo.  331." 

This,  so  tax  as  we  have  been  able  to  gather 
from  the  excellent  briefs  of  counsel,  as  well  a« 
from  a  rather  painstaking  examination  for 
ourselves,  fairly  expresses  the  law  of  this 
state  as  hitherto  administered  by  this  court. 
It  had  already  been  held  in  Hill  v.  Hill  Coal 
Milliner  roinpany,  119  Mo.  9, 24  S.  W.  223.  that 
the  validity  of  a  contract  by  the  corporation 
for  the  purchase  of  coal  lands  depended  Tipon 
the  sanction  of  the  majority  of  the  directors, 
acting  at  a  meeting  to  which  all  were  called 
by  notice,  and  that  no  director  could  be  count- 
ed In  such  majority  who  was  interested  in  the 
purchase  or  sale  of  the  lands,  otherwise  than 
through  the  corporation '  he  represented  at 
such  meeting.  The  same  doctrine  was  con- 
sidered and  approved  in  Mining  Co.  T.  Taylor, 
247  Mo.  1.  152  S.  "W.  5.  The  case  last  cited 
is  interesting,  in  that  it  holds  that  a  corpora- 
tion may  be  estopped  to  deny  the  validity  of 
a  fully  executed  contract,  made  by  a  majority 
of  its  directors  while  it  was  in  embarrassed 
circumstances,  at  a  meeting  of  which  the  ml* 
norlty  were  not  notified,  to  .'«ell  its  land,  a 
mine.  In  consideration  of  full  payment  of  all 
its  debts.  The  purchaser,  without  kno^edge 
of  the  failure  to  give  the  proper  notice  to  the 
directors,  paid  all  the  debts,  took  possession 
of  the  mine,  and  continued  to  oi>erate  it, 
spending  large  sums  of  money  in  improvej 
ments,  with  fall  knowledge  of  all  the  mem- 
bers of  the  coi-poration. 

[1]  That  case  affords  an  excellent  lUustra- 
tlon  of  the  principle  lnY<dved  In  this.    Zba 
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state  for  the  aggregation  of  capital  in  enter- 
prises, to  be  organized  and  conducted  for  the 
benefit  of  whoever  may  happen  at  the  time 
to  be  stockholders,  under  rules  of  safety  es- 
tablished by  law.  Its  existence  requires  and 
implies  a  control  which  stands  In  place  of 
and  for  the  individual  Investors  in  the  pos- 
session and  management  of  the  fund.  This 
control  lite  In  the  directors  or  trustees.  They 
are  the  corporation.  Tbe  president  and  oth- 
er officers  whom  they  appoint  are  agents  of 
tlie  corporation.  WUle  its  business  may  be 
Goadncted  through  them,  corporate  acts,  like 
the  conveyance  of  Its  lands,  are  required  to 
originate  In  the  will  of  the  directors.  The 
Legislatare  recognized  and  acted  upon  this 
when,  in  the  form  which  it  suggested  for  the 
admowledgment  of  deeds  by  corporations,  it 
took  the  trouble  to  insert  a  sworn  statement 
of  the  president  or  other  dilef  officer  that  It 
'^va8  signed  and  sealed  In  b^alf  of  said  cor- 
poration •  •  •  by  authority  of  its  board  of 
directors."  B.  S.  1909,  S  2188.  While  this  pro- 
vision is,  by  its  terms,  simply  directory.  It 
ooartuslvely  implies  that  the  fact  was,  in  the 
legMatlve  mind,  an  element  of  ail  corporate 
ooDTeyances  of  land.  That  the  corporation, 
through  its  board  of  directors,  may  be  estop- 
ped by  equitable  considerations  from  denying 
Its  authorization,  results  from  the  fact  that 
the  board  of  directors  is,  in  this  respect,  the 
coriK>ration. 

Although  the  deed  in  this  case  is  perfectly 
regular  on  Its  face,  it  is  admitted  in  the  rec- 
ord that  it  was  not  authorized  by  the  direc- 
tors, and  it  is  evident  that  the  majority  of 
them  knew  nothing  about  it  until  after  the 
death  of  the  president.  That  no  one  claiming 
under  it  ever  had  possession  of  the  land  is 
also  admitted.  That  Is  one  of  the  remedies 
sought  by  the  defendant  bank  in  this  suit  It 
is  simply  said  that  the  money  of  the  bank 
was  loaned  to  the  plaintiff  corporation  on  the 
■ecurity  of  this  deed  of  trust,  and  that  the 
plaintiff  is  estopped  from  denying  its  validity 
without  returning  the  money.  The  deed  is, 
it  says,  fair  on  its  face,  and,  including  its 
affidavit  of  acknowledgment,  states  and  rep- 
resents that  all  things  necessary  to  its  va- 
lidity were  done  and  authorized  by  the  gran- 
tor corporation;  that.  If  these  statements 
and  implications  are  false,  the  bank  has  been 
deceived  by  this  fair  face,  and  the  loss  should 
tell  upon  the  one  guilty  of  the  deception. 
Thus  it  happens  that  the  doctrine  of  equita- 
ble estoppel  is  Invoked  as  a  defense,  and  the 
burden  of  establishing  it  falls  upon  the  bank. 

[3]  2.  That  equitable  estoppel  cannot  be  in- 
teriwsed  to  defeat  a  recovery  upon  the  legal 
title,  without  pleading  it,  has  been  established 
in  this  state  by  a  long  and  consistent  line  of 
decisions  of  this  court.  Bray  v.  Marshall,  75 
Mo.  327 :  NoWe  v.  Blount,  77  Mo.  235 ;  Chance 
V.  Jennings,  150  Mo.  544,  61  S.  W.  177 ;  San- 
ders V.  Chartrand,  15S  Mo.  352,  59  S.  W.  95 ; 


568, 21  S.  W.  90;  Throckmorton  v.  Fence,  121 
Mo.  SO,  60,  25  S.  W.  843 ;  Central  National 
Bank  v.  Doran,  109  Mo.  40,  51, 18  S.  W.  836; 
CockrlU  V.  Hutchinsmi,  185  Mo.  67,  74,  36 
Sup.  Ct  375,  58  Am.  St.  Rep.  564;  Swlnhart 
V.  Railway  Co.,  207  Mo.  423,  488,  105  S.  W. 
1043 ;  Turner  v.  Edmonston,  210  Mo.  411,  428, 
109  S.  W.  33, 124  Am.  St.  Rep.  739 ;  Coleman 
V.  Insurance  Co.,  273  Mo.  620,  631,  201  S.  W. 
544.  On  the  other  hand,  the  defendant  bank 
insists  that  this  is  not  a  suit  upon  the  legal 
title,  the  chief  incident  of  which,  the  posses- 
sion, is  still  enjoyed  by  the  plaintiff,  but  that 
it  is  a  suit  in  equity,  to  assert  the  equitable 
right  to  have  a  cloud  upon  the  legal  title 
removed  by  the  court,  and  that  the  burden 
is  consequently  upon  the  plaintiff  to  establish 
its  equitable  right  to  the  equitable  remedy  it 
seeks,  which  includes,  not  only  the  removal 
of  a  cloud  from  the  title  ^f^ch  It  asserts,  but 
also  injunctive  rdlef. 

The  cloud  of  whidi  plaintiff  complains  Is 
the  deed  of  trust  It  not  only  charges  that 
this  instrument  is  unauthorized  by  the  board 
of  directors,  and  therefore  void,  but  it  also 
charges  that  it  is  without  consideration; 
that  the  plaintiff  never  received  any  money 
or  other  valuable  thing  in  connectloa  with  it, 
or  the  notes  which  It  purports  to  secure. 
Sbotild  the  first  of  these  charges  be  establish- 
ed, should  it  be  made  to  appear  at  the  trial 
that  tlie  deed  of  trust  was  not  authorized  by 
the  board  of  directors,  and  was  therefore 
void  at  law  as  l>etween  the  parties,  it  would, 
as  we  have  already  said  in  a  previous  para- 
graph, devolve  upon  plaintiff  to  plead  and 
prove  such  equitable  defense  as  it  might  de- 
sire to  assert  in  derogation  of  the  legal  title. 
Instead  of  so  pleading,  the  answer  of  the  bank 
stands  solely  upon  the  I^^  title  acquired 
by  the  deed. 

[4]  Notwithstanding  this,  the  bank  insists 
that,  if  the  plaintiff  has  shown  by  its  own  ev- 
idence that  it  ought  not.  In  equity,  to  have 
the  relief  demanded  in  its  petition,  it  is  the 
duty  of  the  court  to  withhold  it  even  though 
it  be  not  pleaded  as  an  affirmative  defense. 
We  are  Inclined  to  agree  to  this  proposition 
to  the  extent  of  examining  the  evidence  to 
ascertain  whether  or  not  It  shows  that  the 
plaintiff  is  estopped,  in  equity,  from  asserting 
the  invalidity  of  the  deed  of  trust  which  we 
have  already  said  is  invalid  for  want  of  au- 
thority in  the  plaintiffs  president  to  execute 
it 

3.  The  deed  of  trust  as  wen  as  the  collat- 
eral notes  which  It  secures,  is  dated  April 
19,  1917.  It  was  acknowledged  on  May  15, 
1917,  and  was  ffled  for  record  In  the  office 
of  the  recorder  of  deeds  on  May  26,  191T. 
The  principal  note,  which  these  collaterals 
were  made  to  secure,  was  dat^  May  17, 1917. 
Mr.  Obernier,  the  cashier  of  the  defendant 
bank,  testified  repeatedly  that  the  deed  of 
trust  had  already  been  recorded  when  deliver^ 
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ed  to  him,  and  we  may  take  it  as  true.  We 
mentloQ  these  dates  now,  that  we  may  have 
them  in  mind  while  we  inquire  whether  any 
money,  and,  if  so,  how  much,  was  advanced 
by  the  bank  on  the  security  of  these  collat- 
erals. 

[6]  There  is  nothing  In  the  record  which 
tends  to  show  the  amount  of  stock  held  by 
any  of  the  24  stockholders  beside  Mr.  Orafe- 
man,  except  that  Mr.  Obernier,  the  cashier  of 
the  defendant  bank,  who  acted  for  It  in  the 
transaction,  held  $1,000  In  par  value.  How- 
ever mnch  or  little  it  may  have  been,  they 
were  all  entitled  equally  to  the  protectioo 
which  the  law  extends  over  their  investment. 
As  we  have  already  said,  the  board  of  direc- 
tors constituted  the  visible  body  of  the  corpo- 
ration. Mr.  Grafeman,  the  president,  was 
the  autocrat  who  directed  its  activities.  In 
witiiholding  firom  him  the  power  to  malce  a 
conveyance  of  land  without  authority  of  the 
board  of  directors,  the  law  certainly  with- 
holds from  him  the  power  to  ratify  his  own 
deed,  made  without  such  authority.  Who, 
then,  is  the  corporation,  whose  power  contin- 
ues when  that  of  tbe  officer  ends,  and  who 
may  give  life  to  his  ultra  vires  acts? 
^^Ratification  Is  simply  an  agreemoit  to 
'T  adopt  tbe  act  of  one  who  has  assumed,  with- 
out authority,  to  act  for  another.  iy>  be 
effective,  it  must,  of  course,  be  made  by  one 
having  power  to  do  the  act  for  himself.  We 
do  not  understand  these  platitudes  to  be  de- 
nied. We  do  understand  the  defendant  bank 
to  mean  that  Mr.  Grafeman  acted  In  two  dis- 
tinct capacities.  As  president  of  the  corpo- 
ration, duly  elected  to  the  office  by  the  board 
of  directors,  he  executed  the  deed  by  virtue 
of  his  statutory  power:  but,  having  failed  to 
obtain  tbe  authority  from  the  corporation 
necessary  to  its  validity,  it  was  ineffectual  as 
L  a  conveyance^  He  then,  by  virtue  of  his  auto- 
cratic power  over  the  business,  assumed  to  be 
the  corporation,  and  it  is  upon  what  he  has 
done  in  that  capacity  that  the  bank  seems  to 
rest  Its  title.  We  do  not  understand  it  to 
say  that  as  the  corimration  he  ratified  bis 
void  act  as  president  This  would  involve 
an  obvious  contradiction  of  terms.  They 
rather  say  that  the  receipt  and  retention  of 
the  money  In  his  capacity  as  manager  of  the 
business  of  the  corporation  estops  the  plain- 
tiff to  deny  the  validity  of  the  security  upon 
which  It  was  procured.  The  defense  rests 
upon  equitable  estoppel,  and  it  Is  to  that  doc- 
trine that  our  attention  must  be  directed. 

[6]  In  De  Lashmutt  v.  Teetor,  261  Mo.  440, 
169  S.  W.  34,  we  defined  estoppel  In  pais,  or 
equitable  estoppel,  as  "that  condition  in  which 
Justlceforbids  that  one  speak  the  truth  in  his 
own  behalf."  We  noticed  with  satisfaction 
that  the  learning  on  this  subject  is,  as  it 
should  be,  the 'learning  of  all,  quoting  the 
definition  of  Webster  of  "estoppel  in  pals,"  or 
"equitable  estoppel,"  as  that— 


"which,  when  a  party  by  hi*  conduct  or  lan- 
guage lias  caused  another  reasonably  to  be- 
lieve in  the  existence  of  a  certain  state  of 
things,  and  (having  a  legal  right  so  to  do)  to 
act  upon  tbe  belief,  precludes  him  from  aver- 
ring or  setting  up,  to  the  prejudice  ot  the  lat- 
ter, that  a  different  state  of  things  existed  at 
tbe  time  in  qnestion." 

In  10  R.  C.  L.  689,  the  same  subject  is  more 
elaborately  treated  as  follows : 

"That  a  person  is  held  to  a  representation 
made  or  a  position  assumed,  where  otherwise 
inequitable  consequences  wonid  result  to  an- 
other, who,  having  the  right  to  do  so  under 
ail  the  circumstances  of  the  case,  bas,  in  good 
faith  relied  thereon." 

Few  American  courts  have  had  more  fre- 
quent occasion  tp  discuss  the  principle  than 
this.  In  an  early  Missouri  case  this  court 
stated  the  elteients  of  equitable  estoppel  as 
follows : 

"To  constitute  an  estoppel  in  pais  it  is  said, 
in  Darrell  v.  Odell,  3  HiU,  219,  that  there  must 
be,  first,  an  admission  inconsistent  with  the 
evidence  proposed  to  ht  given,  or  the  claim  of- 
fered to  be  set  up;  second,  an  action  b^Wie 
other  party  upon  such  admission;  thirdr'an 
injury  to  lUm  by  allowing  the  admission  to  b« 
disproved." 

The  court  also  called  attention  to  the  fiict 
that  the  doctrine  of  equitable  estopp^  was 
then  as  old  as  the  statute  of  frauds,  and  as 
such  a  part  of  the  law  of  the  land.  Taylor 
V.  Zepp,  14  Mo.  482,  55  Am.  Dec.  113.  It  has 
in  many  cases,  though  i)erhaps  in  different 
forms,  adhered  to  the  same  doctrine  down  to 
the  present  time.  Newman  v.  Hook,  37  Mo. 
207,  90  Am.  Dec.  378;  Caiouteau  v.  Goddin, 
39  Mo.  229,  90  Am.  Dec.  462 ;  Bales  v.  Perry, 
61  Mo.  449,  453;  Stagg  v.  Linnenfelser.  59 
Mo.  336;  Austin  v.  Loring.  63  Mo.  19;  Acton 
V.  Dooley,  74  Mo.  63,  69:  Blodgett  v.  Perry, 
97  Mo.  263,  273, 10  S.  W.  891,  10  Am.  St  Rep. 
307;  Burke  v.  Adams,  80  Mo.  504,  614,  50 
Am.  Rep.  510 ;  Monks  v.  Belden,  80  Mo.  639, 
642;  Gentry  v.  Gentry,  122  Mo.  202,  loc.  dt. 
221,  26  S.  W.  1000;  De  Berry  v.  Wheeler, 
128  Mo.  84.  30  S.  W.  338,  49  Am.  St  Rep.  538 ; 
Bank  v.  Ragsdale,  171  Mo.  168,  185,  71  S.  W. 
178;  Spence  v.  Renfro,  179  Mo.  417,  422,  78 
S.  W.  597 ;  Harrison  v.  McReynolds,  183  Mo. 
633,  547,  82  S.  W.  120:  Keeney  v.  McVoy, 
206  Mo.  42,  57,  103  S.  W.  946;  Milan  Bank 
v.  Richmond,  217  S.  W.  74 ;  Matthews  v.  Van 
Cleve,  221  S.  W.  loc.  clt  38 ;  Berry  v.  Mas- 
sachusetts Bonding  Co.,  203  Mo.  App.  459,  221 
S.  W.  748,  752;  In  re  Doe  Run  Lead  C!o., 
223  S.  W.  loc.  dt  609. 

[7]  In  nearly  aU  of  these  cases,  extending 
as  they  do  over  the  entire  Judicial  history  of 
our  state,  the  thought  Is  prominent  that  an 
equitable  estoppel  cannot  be  founded  upon 
facts  which  are  equally  within  the  knowledge 
and  Intent  of  both  parties.  Were  the  law 
otherwise,  estoppel  might  easily  be  made  an 
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Instrument  of  fraud.  Q%e  inequality  of  tbe 
parties  baa  been  and  is  the  touchstone  by 
which  it  ia  tested.  In  Austin  ▼.  Loring,  suiwa, 
we  said: 

"It  no  one  has  been  mided  to  his  damarOf  If 
no  injury  has  arisen  from  the  conduct,  declara- 
tions, or  silence  of  a  party,  he  will  not  be  es- 
topped from  .contradicting  them,  and  a  party 
wQI  not  be  allowed  to  avail  himself  of  an  es- 
toppel,  when  he  knew  or  had  the  same  means 
of  knowledge  as  the  other  party." 

In  Bales  v.  Perry,  sapra,  we  said: 

'If,  therefore,  the  tnith  be  known  to  both 
parties,  or  if  they  have  equal  means  of  knowl- 
edge, there  can  be  no  estoppel." 

In  Spence  t.  Renfro,  supra,  we  said : 

"So,  if  the  facts  be  known  by  both  parties, 
or  if  they  have  equal  means  of  ascertaining 
them,  there  can  be  no  estoppel." 

In  Be  Doe  Ron  Lead  Co.,  snpra,  the  latest 
expression  before  us,  we  put  It  as  follows: 

"In  order  to  make  good  a  plea  of  estoppel,  it 
is  necessary  both  to  allege  and  to  prove  that 
one  has  been  misled  to  his  hnrt" 

In  Gentry  t.  Gentry,  supra,  122  Mo.  at  page 
221,  26  I?.  W.  1090,  the  rule  as  stated  In  Blge- 
low  on  EMoppel  (&tb  Bd.)  p.  670,  was  stated 
and  approved  in  the  followliig  langruage: 

"First.  There  must  have  been  a  false  rep^ 
resentation  or  a  concealment  of  material  facts. 
Second.  The  representation  must  have  been 
made  with  knowledge,  actual  or  virtnal,  of  the 
facta.  Third.  The  party  to  whom  it  was  made 
mast  have  been  ignorant,  actually  or  permis- 
sibly, of  the  truth  of  the  matter.  Fourth.  It 
must  have  been  made  with  the  intention,  actual 
or  virtual,  that  the  other  party  should  act 
upon  It.  Fifth.  The  other  party  must  have 
been  Induced  to  act  upon  it." 

[8]  In  Hector  t.  Mann,  225  Mo.  228, 124  S. 
W.  1109,  this  court,  in  an  opinion  by  Lamm, 
J.,  who  also  wrote  the  opinion  in  Keeney  v. 
McVoy,  supra,  directed  attention  to  another 
defense  called  quasi  estoppel,  which  might 
be  made  available  to  sustain  titles  arising 
traai  Judicial  sales,  wl)ere  the  price  has  been 
accepted  by  the  owner  with  knowledge,  or  the 
equivalent  of  knowledge,  of  aU  the  circum- 
stances of  alleged  Infirmity.  In  Troll  v.  St 
Louis,  257  Mo.  626,  168  S.  W.  167,  that  case 
was  referred  to  with  the  simple  statement 
that  the  doctrine  denominated  "quasi  estop- 
pel" was  not  invoked  In  the  case  before  the 
court  It  was  again  referred  to  in  De  Lash- 
mutt  V.  Teetor,  with  the  statement  that  there 
was  nothing  in  it,  nor  in  the  line  of  cases  it 
cites,  incon.sistent  with  the  doctrine  of  equi- 
table estoppel  as  we  have  here  stated  it  It 
simply  holds : 

"That  in  case  of  execution  and  judicial  sales 
a  party  to  the  suit  who,  with  knowledge  of  all 
the  facts  affecting  his  rights,  takes  down  a 
surplus  of  the  purchase  price  coming  to  him 


from  the  sale  on  the  theory  of  its  Talidity, 
thereby  ratifies  the  proceeding  to  the  extent 
of  the  part  so  adopted." 

A  careful  examination  of  aU  the  Missouri 
cases  in  \fhich  the  Hector-Mann  Case  is  cited 
fails  to  disclose  any  instance  of  the  applica- 
tion of  the  doctrine  of  "quasi  estoppel" 
against  one  receiving  money  arising  from  a 
Judicial  sale  without  knowledge,  either  actu- 
al or  imputed,  of  the  fact  of  its  Invalidity. 
It  remains  for  us  to  apply  these  principles  to 
the  facts  developed  by  the  plaintiff  at  the 
trial. 

4.  These  facts  are  few  and  sim,ple.  The 
visible  existence  of  the  plalntlCT  had,  before 
the  story  begins,  been  swallowed  up  in  the 
person  of  Mr.  Grafeman.  Like  the  "elderly 
naval  man"  In  Mr.  Gilbert's  "Yam  of  the 
Nancy  BeU,"  be  bad  assimilated  the  captain 
and  crew,  including  the  cook,  of  the  Dairy 
Comiwny,  so  that  for  several  years  there  had 
been  no  interference  in  his  management  Un- 
der such  circumstances  it  is  natural  and 
almost  inevitable  that  doubt  should  have  aris- 
en as  to  his  identity — as  to  whether.  In  a  giv- 
en business  transaction,  be  was  simply  Wil- 
liam Grafeman,  or  the  Grafeman  Dairy  Com- 
pany. About  the  beginning  of  the  year  1917  a 
bank  examiner,  in  bis  investigation  of  the  af- 
fairs of  the  defendant  bank,  advised  It  that  It 
should  have  further  security  for  the  Grafe- 
man paper. 

Thus  arose  the  first  suspicion  (be  cashier 
bad  ever  expressed  as  to  the  soundness  of 
the  Grafonan  paper,  although  he  says  be 
stlU  believed  tiiat  the  obligations  of  the 
Dairy  Company  were  good  with  Mr.  Grate- 
man's  Indorsement  He  does  not  inform  ns 
of  the  adount  of  the  indebtedness  to  the 
bank  of  either  Grafeman  or  his  company 
when  be  received  this  significant  hint  from 
the  bank  examiner,  althougb  he  does  say 
with  cautious  particularity  that  about  four 
montbs  afterward,  and  on  May  17,  1917,  tbe 
date  of  the  Dairy  Company's  note  for  $50,- 
000,  his  personal  indebtsdness  amounted  to 
$43,000.  It  is  admitted  that  $20,000  of  tbe 
Dairy  Company's  indebtedness  was  advanced 
to  It  after  the  interview  with  the  bank  ex- 
aminer, so  that  we  may  safely  assume,  on 
the  authority  of  the  cashier,  that,  at  the 
time  this  hint  was  received,  the  company  was 
indebted  to  bis  bank  in  the  amount  of  $30,- 
000.  This,  added  to  Grafeman's  indebted- 
ness, made  a  total  of  $75,000. 

Upon  the  suggestion  of  the  bank  examiner, 
calling  for  further  security,  the  defendant 
bank  got  busy.  It  demanded,  not  only  addi- 
tional security,  but  a  statement,  and  >  Grafe- 
man promptly  promised  this  mortgage,  and 
also  to  employ  Mr.  Kessler,  a  "certified  pub- 
lic accountant,"  to  make  the  statement  re- 
quired. The  pending  additional  security 
seemed  to  be  a  matter  pertaining  to  the  duty 
of  the  cashier,  and  he  took  It  up  with  Grafe- 
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man  In  February.  The  matter  of  obtaining 
tbe  statement  pertained  to  the  duty  of  Mr. 
Foote,  the  "note  clerk"  of  the  bank,  and  he 
took  it  up  with  Kessler,  who  was  employed 
by  Qrafeman  for  that  purpose.  Trouble  soon 
arose  In  both  branches  of  this  work.  The 
certified  accountant,  Mr.  Kessler,  ascertain- 
ed, in  the  course  of  his  examination,  and  so 
rc-ported,  that  Grafeman  was  indebted  to 
the  corporation,  on  account  of  various  sums 
■withdrawn  by  him  from  the  Northwestern 
Rank  and  unaccounted  for,  in  the  sum  of 
$68,662.28,  which,  with  other  sums  arising 
from  the  bank  transaction,  made  a  total  de- 
flclMicy  of  $82,695.22.  This  amount  was,  by 
Mr.  Kessler,  upon  consultation  with  Mr. 
Grafeman,  charged  to  the  personal  account 
of  the  latter  without  objection  from  him. 

When  Mr.  Grafeman  promised,  in  Febru- 
ary, 1917,  to  give  this  mortgage  by  way  of 
collateral  security  to  the  Northwestern  Bank, 
he  assumed  an  undertaking  not  entirely  with- 
out difficulty.  Five  or  six  weeks  before  the 
final  execution  of  the  mortgage  he  put  the 
matter  up  to  Mr.  Mannebach,  a  member  of 
his  board  of  directors  and  secretary  of  the 
company.  Mannebach  refused  to  take  i>art 
In  Its  execution.  He  persisted  in  his  -re- 
fusal untU  Mr.  Grafeman  persuaded  him  to 
go  with  him  to  the  office  of  Aiple  &  Hemmel- 
man,  when  Mr.  Bemmelman,  in  whom  he 
seemed  to  have  great  confidence,  persuaded 
him  that  it  would  be  all  right  for  him  to  at- 
test the  deed,  which  he  accordingly  did.  Mr. 
Obemier,  the  cashier,  had  told  Mr.  Grafe- 
man that  be  would  have  to  exhibit  to  him 
a  copy  of  the  resolution  of  the  board  of  di- 
rectors and  of  the  stockholders,  authorlzlQg 
the  deed  of  trust,  and  it  was  natural  that, 
after  the  five  or  six  weeks  of  effort  he  had 
expended  on  his  brother-in-law  Mr.  Manne- 
bach, he  should  be  careful  about  approadiing 
tbe  others  on  the  same  subject,  and  the  rec- 
ord shows  that  he  refrained  from  doing  so. 
Mr.  Obemier  says  he  asked  him  from  time 
to  time  to  produce  the  records,  but  he  never 
did  so,  and  it  seenlli  to  be  conceded  that  no 
other  person  connected  with  the  board  ever 
knew  of  the  transaction  until  after  Mr.  Wil- 
liam Grafeman's  death.  While  Mr.  Ober- 
nler  was  urging  Qrafeman  for  the  security, 
Grafeman  was  with  equal  persistence,  and 
perhaps  with  better  success,  urging  Obemier 
for  more  money.  The  collateral  pai)ers,  in- 
cluding the  deed  of  trust,  were  signod,  ac- 
knowledgedi  and  prepared  for  record  on 
April  29 ;  but  Grafeman  still  dung  to  them 
with  so  much  tenacity  that  the  bank  advanc- 
ed him  another  $10,000  on  the  next  day. 
What  excuse  was  given  for  retaining  them 
still  longer  is  not  mentioned.  It  might  have 
been  that  the  cashier  desired  to  incorporate 
in  the  file  which  contained  them  tbe  cov- 
eted record  of  the  board  of  directors,  or  it 
may  be  that  tbe  bank  was  not  ready  to  pay 


'  the  price ;  but,  whatever  may  have  been  tbe 
cause  of  Qie  delay,  an  additional  $10,000  was 
advanced  on  May  17,  and,  after  a  farther 
delay  of  eight  days,  the  deed  of  tmst  was  de- 
livered, with  a  receipt  of  the  recorder,  on 
tbe  25th. 

[I]  While  the  testimony  of  Mr.  Obemier 
under  cross-examination  of  Us  bank  may 
have  shown  some  indication  of  weakening 
and  uncertainty,  there  is  notMng  which 
casts  doubt  upon  the  direct  and  positive  story 
of  his  demands  for  a  copy  of  the  resolution 
of  the  board  of  directors  of  the  Dairy  Com- 
pany authorizing  the  deed  of  trust  That 
tbe  bank,  through  its  cashier,  knew  that 
this  could  not  be  accomplished,  is  certain, 
and  that  it  deliberately  and  purposely  took 
what  it  could  get  in  the  way  of  security  Is 
not  open  to  doubt.  That  during  the  three 
or  four  months  that  elapsed  after  It  was 
admonished  by  the  bank  examiner,  it  tried 
its  best  to  lawfully  obtain  the  security  re- 
quired, appears  in  every  line  of  his  testimo- 
ny. That  tbe  president  was  afraid  to  ap- 
proach his  relatives,  who  constituted  his 
board  of  directors,  with  the  exception  of  the 
one  to  whom  he  paid  a  salary  for  12  or  14 
years,  appears  plainly  by  the  testimony. 
That  Mr.  Grafeman  was  able  to  take  advan- 
tage of  the  banker  to  squeeze  from  him  the 
last  $20,000,  by  dangling  before  his  eyes  the 
hope  that  the  deed  of  tmst  might  save  Its 
Investment,  is  the  most  curious  feature  of 
the  transaction.  Not  a  cent  seems  to  have 
been  advanced  on  the  security  of  this  deed. 
It  was  given  to  save  what  was  at  best  an  old 
indebtedness;  $30,000  of  the  amount  had, 
crlginally,  no  connection  with  the  transac- 
tion. The  remainder  of  $10,000  on  April 
HO,  1917,  and  of  the  same  amount  on  May  17, 
were  simply  the  bait  used  to  capture  security 
for  the  larger  amount.  There  Is  no  reason 
shown  why  It  should  take  precedence  over 
any  other  Indebtedness  of  the  corporation. 

[10]  In  our  opinion  formed  from  an  atten- 
tive reading  of  the  testimony  admitted  at  the 
trial  and  not  afterward  excluded,  the  note 
for  which  the  notes  and  deed  of  trust  In  suit 
were  given  as  collateral  represented  a  per- 
sonal debt  of  Mr.  Grafeman,  and  had  no 
connection  whatever  with  the  business  of  the 
company.  Mr.  Kessler  was  employed  to  ex- 
amine the  books  of  the  corporation,  for  the 
purpose  of  making  a  balance  sheet  showing 
its  assets  and  liabilities,  to  be  used  in  con- 
nection with  these  same  securities.  He  had 
access  to  all  books  and  accoimts  of  the  bccnk 
bearing  upon  that  question,  and  Mr.  Foote, 
the  note  clerk,  represented  the  bank.  Mr. 
Kessler's  statement  of  what  he  saw  in  and 
gathered  from  these  sources  of  information 
was  evidently  admissible;  but  it  fails  to 
sustain  the  burden  which,  as  we  have  said, 
rests  upcm  the  defendant  to  sustain  the  void 
deed  by  estoppeL    The  plaintiff  offered  to 
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prove  upon  the  trial  that  Mr.  Grafeman  ac- 
cepted the  charges  made  against  him  In  thia 
settlement.  The  statement  was  made  npon 
the  demand  of  the  defendant  bank,  and,  al- 
thongh  It  was  not  completed  nntil  after  the 
execution  of  the  deed.  It  was  a  part  of  the 
same  transaction. 

6.  The  books  of  the  Dairy  Company  did 
not  show  that  any  part  of  the  $50,000  includ- 
ed in  the  note  of  May  17,  1917,  had  been  re- 
ceived by  the  company  from  the  bank.  The 
books  and  vouchers  of  the  bank  showed  that 
Mr.  Grafeman  had  drawn  from  the  bank  on 
checks  and  other  vouchers  of  the  company 
$68,662.28  not  charged  to  him  on  the  books 
of  the  company,  and  that  his  total  indebted- 
ness arising  out  of  the  transaction  with  the 
Northwestern  Bank  was  $82,695.22,  all  of 
which  was  charged  to  him  by  Mr.  Kessler 
at  his  suggestion  and  with  his  consent  This 
tesrtlmony  was  finally  excluded  by  the  court 
at  respondent's  Instance.  This  action  was 
properly  saved  and  Is  assigned  for  error. 
This  evidence.  If  true,  shows  that  the  pro- 
ceeds of  this  land  were  absorbed  by  the  pres- 
ident. Whether  it  was  used  to  pay  his  pre- 
existing debt  to  the  Dairy  Oompany  Is  not 
material.  The  facts  were  known  to  the  bank, 
through  Mr.  Obemier  and  Mr.  Foote,  as 
perfectly  as  they  were  known  to  Mr.  Grafe- 
man himself.  The  question  Is  whether  the 
corporation,  for  whom  it  may  concern.  In- 
cinding  such  honest  creditors  as  It  may  have, 
Is  now  entitled  to  the  benefit  of  the  same  In- 
formation. Grafeman  is  dead,  and  his  ad- 
mission Is  oflTered  by  the  plaintiff  for  that 
purpose.    Is  it  admissible? 

[11]  The  object  of  the  suit  is  to  caned  a 
deed  made  by  Grafeman  for  and  in  the  name 
of  his  corporation,  to  seoore  the  payment  of 
a  certain  note  of  tlie  corporation.  On  the 
trial  It  appeared  that  the  deed  is  void  at  law 
tor  want  of  authority  from  the  corporation 
to  its  president  to  make  it.  The  question 
was  then  presented  whether  It  ought  to  bb 
made  a  condition  to  the  granting  of  the  eq- 
uitable relief  asked  by  plaintiff  that  it  r^>ay 
the  money  It  was  said  to  have  received  upon 
the  security,  on  the  ground  that  the  plalntltT 
waa  estopped  in  equity  to  deny  the  sufficiency 
of  the  deed  while  retaining  Its  benefits.  It 
was  npon  this  ground  that  the  admissions  of 
Grafeman  tending  to  show  that  the  corpora- 
tion had  received  no  money,  but  that  the 
entire  consideration  of  the  deed  went  to  him, 
became  pertinent  to  the  Issue.  Being  dead, 
tlie  evidence  of  his  admission  at  or  soon  aft- 
er the  time  of  the  transaction  became  the 
best  evidence  of  his  knowledge  of  the  fact 

Had  the  plaintiff  in  its  petition  admitted 
the  general  authority  of  Grafemaii  to  iwrrow 
$60,000  from  the  bank  and  to  execute  the 
conveyance  In  question  to  secure  its  repay- 
m«it,  but  had  alleged  that  the  amount,  or 
portion  of  It,  consisted  of  a  personal 


det>t  of  Grafeman  to  the  bank,  from  which 
the  corporation  had  derived  no  benefit,  all  of 
which  the  bank  well  knew  at  the  time,  and 
had  asked  for  an  accounting  and  settlement 
of  the  security  on  that  basis,  there  can  be  no 
doubt  that  Grafeman  would  have  been  a 
proper  i>arty  to  the  issue,  at  plaintifTs  elec- 
tion, as  well  as  a  party  in  interest  to  the 
extent  of  hia  liability  to  the  bank  Included 
in  the  transaction.  So  far  as  the  Issue  in 
this  case  Is  concerned,  his  interest  is  precisely 
the  same.  The  question  stands  upon  his  duty 
to  pay  hla  debt  to  the  bank  either  directly  or 
through  the  Dairy  Company.  In  either  case 
the  cost  to  him  win  be  the  same.  His  admis- 
sion that  he  is  so  liable  stands  upon  the  same 
ground  as  If  he  were  a  party  to  the  proceed- 
ing, and  its  exclusion  from  the  consideration 
of  the  court  was  error.  Wynn  v.  Cory,  48 
Mo.  846;  Stewart  v.  Glenn,  68  Mo.  481; 
Obuchon  v.  Boyd,  92  Mo.  App.  412. 

Becapltulating,  we  hold  that  the  deed  of 
trust  in  suit,  having  been  made  by  the  presi- 
dent of  the  plaintiff  without  authority  from 
its  board  of  directors,  is  inoperative  and  void 
for  the  purpose  of  giving  to  tlie  defendant 
bank  priority  over  other  creditors  as  to  auy 
Indebtedness  theretofore  existing  or  created 
at  the  time,  with  knowledge  on  the  part  of 
the  bank  of  such  want  of  authority;  that 
the  defendant  bank,  through  its  cashier, 
well  knew  of  such  want  of  authority  at  tbe 
time  it  received  the  deed  of  trust;  that, 
while  it  is  necessary  to  plead  equitable  es- 
toppel when  it  is  relied  upon  as  •  defense, 
either  at  law  or  in  equity,  yet  in  suits  for 
equitable  relief,  when  the  plaintifT  shows  by 
its  own  evidence  that  it  is  estopped  in  eq- 
uity from  demanding  such  relief,  it  wUI  not 
be  granted,  whether  the  estoppel  be  pleaded 
by  defendant  In  its  answer  or  not. 

The  case  made  by  plaintiff  is  far  from 
showing  any  equitable  groimd  for  giving  this 
indebt|^es8  preference  over  any  other  In- 
debtetBws  of  the  plaintiff.  The  most  of  it 
was  long  past  due  before  this  security  was 
ever  suggested,  and  the  evidence  suggests 
strongly  that  the  remainder  was  created  for 
the  purpose  of  procuring  the  deed  of  trust, 
regardless  of  authority  from  the  board  to 
execute  it.  The  evidence.  In  the  present  con- 
dition of  the  case,  also  tends  strongly  to  show 
that  the  deed  of  trust  was  given  and  receiv- 
ed under  an  arrangement  between  Mr.  Grafe- 
man and  the  bank  to  secure  the  Indebtedness 
of  the  former  and  not  the  Indebtedness  of  the 
Dairy  Company. 

While  the  defendant  tried  its  case  careful- 
ly, upon  the  theory  that  the  deed  of  trust  in 
issue  was  sufficient  to  convey  the  legal  title 
to  the  land,  we  do  not  think  the  Interests 
of  justice  wUl  suffer  from  a  full  trial  of  the 
real  issue  as  we  have  stated  it 

We  accordingly  reverse  the  Judgment  of 
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the  drcalt  court  for  the  dty  of  St  Lonls, 
and  remand  the  cause  for  tbat  purpose. 

SMAI<L  and  RAGLAI^,  (X!.,  concur. 

PHR  CURIAM.  The  foregoing  opinion  of 
BROWN,  C  is  adopted  as  the  opinion  of  the 
court. 

JAMES  T.  BLAIR,  O.  J.,  and  GRAVES, 
DAVID  E.  BLAIR,  and  WALKER,  JJ.,  con- 
cur. 

EUDER,  J.,  concurs  In  result 

WOODSON,  X,  dissents. 

HIGBEE,  J.,  concurs  in  reversing  tbe  judg- 
ment and  remanding  the  cause,  but  is  of 
opinion  that  Judgment  for  appellant  should 
be  directed. 


STUART  V.  DICKINSON  et  al.    (No.  21789.) 

(Supreme  Court  of  Missonri,  in  Banc. 
Not.  30, 1921.) 

1.  Appeal  aad  error  «=3 1 078 (4) —  Exceptions 
not  argued  are  treated  as  abandoned. 

Exceptions  reserved  'to  the  rulings  of  the 
trial  court  as  to  evidence,  and  preserved  in  the 
motion  for  new  trial,  but  not  referred  to  in 
the  oral  argument,  nor  mentioned  in  the  briefs, 
win  be  treated  as  abandoned. 

2.  Judgmeat  €=»492— Domestio  Judgment  can- 
not be  collaterally  attacked  for  Nnasthorlzed 
appearance  of  attorney. 

A  domestic  judgment  cannot  be  attacked 
collaterally  on  the  ground  that  it  was  rendered 
on  the  unauthorized  appearance  of  an  attorney. 

3.  Judgment  ®=3829(l)  —  Federal  Judgment 
rendered  In  another  state  Is  regarded  as  Jndg- 
■ent  of  that  state. 

A  judgment  rendered  by  the  United  States 
District  Court  sitting  in  another  state  stands 
upon  tbe  same  footing  as  the  Judgment  of  a 
court  of  that  state  in  so  far  as  its  liability  to 
collateral  attack  Is  concerned. 

4.  Judgment  «=>B29(I)  —  Foreign  Agment 
may  be  collaterally  attacked  by  showing  ap- 
pearance was  onanthorlzed. 

Neither  the  provision  of  the  United  States 
Oonstitution  requiring  full  faith  and  credit  to 
the  Judgments  of  a  sister  state  nor  the  act  of 
Ongress  thereunder  (U.  S.  Comp.  8t  |  1519) 
prevent  an  inquiry  into  the  jorisdiction  of  the 
court  which  rendered  the  judgment  in  another 
state,  BO  that  a  judgment  of  a  United  States 
court  sitting  in  another  state  may  be  collat- 
erally attacked  for  the  reason  that  the  only  ju- 
risdiction acquired  over  the  person  of  tbe 
defendant  was  by  the  unauthorized  appearance 
of  an  attorney. 

5.  Judgment  <^=>829 (2)— Recitals  of  Jurisdic- 
tion In  federal  court  Judgment  may  be  con- 
troverted. 

The  recitals  in  record  in  support  of  a  fed- 
eral court  Judgment  on  tbe  subject  of  Juris- 
diction may  be  controverted  by  extraneous  evi- 
dence. 


6.  Judgment  «=a82g(2)  —  Absenee  ef  Jarisdie- 
tlon  of  subjsot-mattsr  or  partlsa  renders 
void. 

Tbe  absence  of  facts  which  give  the  court 
jurisdiction  over  the  parties  and  tbe  subject- 
matter  renders  a  federal  court  judgment  void 
and  subject  to  collateral  attack,  though  it  can- 
not be  attacked  for  the  absence  of  quasi  Juris- 
dictional facts  whose  existence  had  to  be  al- 
leged and  proved  before  the  court  could  enter- 
tain jurisdiction  to  hear  the  cause,  so  that 
their  existence  was  necessarily  determined  bj 
the  court 

7.  Rsoelvers  «=3l46— Gonrt  redelivering  prop- 
erty to  owner  oaanet  Med  dalmaate  to  pre- 
oeed  therein. 

Where  the  court  which  bad  appointed  a 
receiver  directed  the  redelivery  of  the  prop- 
erty to  the  company  instead  of  selling  it  on 
foreclosure,  it  could  not  require  all  having 
claims  against  tbe  property  arising  during  re- 
ceivership to  prosecute  their  claims  in  that 
court  and  a  provision  in  tbe  decree  to  that 
effect  is  not  binding  upon  a  claimant  who  had 
not  submitted  his  daim  to  that  court. 

8.  Railroads  «=3265  —  Corporation  liable  for 
Injuries   during   receivership. 

A  railroad  corporation  to  which  the  prop- 
erty w-ns  redelivered  by  a  receiver  is  liable  for 
the  damages  for  personal  injuries  caused  by 
the  operation  of  the  road  during  tbe  receiver- 
ship, if  an  smount  of  the  earnings  pending  re- 
ceivership exceeding  such  damages  was  ex- 
pended upon  improvement  of  the  property  by 
the  receiver,  since  claimants  against  the  re- 
ceiver have  an  equitable  right  to  follow  the 
earnings  which  constituted  a  fund  for  the  sat- 
isfaction of  their  claim. 

9.  Railroads  «=>265— Judgment  at  law  preper« 
ly  rendered  against  oompaey  fer  Injartes 
oaesed  by  receiver. 

A  person  injured  by  the  operation  of  a  rail- 
road by  the  receiver  can,  in  an  action  for  such 
injuries,  recover  judgment  against  tbe  railroad 
company  if  it  had  received  improvements  to 
its  property  exceeding  tbe  amount  of  the  Judg- 
ment, since  it  would  be  no  advantage  to  the 
railroad  to  compel  the  claimant  to  institute 
separate  equitable  proceedings  to  subject 
tbe  property  to  the  payment  of  the  daim. 

10.  Receivers  9=3 1 68  —  Cannot  be  sued  per- 
sonally after  discharge. 

A  suit  against  a  receiver  for  negligence  of 
his  employes  in  tbe  operation  of  a  railroad  is 
against  him  in  bis  official,  not  personal,  ca- 
pacity, and  a  judgment  therein  is  payable  only 
from  the  funds  in  his  hands,  so  that  such 
judgment  cannot  be  recovered  against  him  aft- 
er he  has  delivered  all  the  property  in  his 
hands  to  the  railroad  company  and  has  been 
discharged. 

11.  Receivers  ®=3l79  —  Held  not  necessary 
party  to .  sutt  after  discharge  setting  aside 
Judgment  In  his  favor. 

In   an   action   against  a  railroad  company 

to  which  tbe  property  bad  been  delivered  by  a 

receiver  to  recover  for  personal  injuries  oc- 

I  casioned  during  the  receivership,  the  receiver 
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is  not  ■  n«cesaai7  party,  even  tlioagh  the  plain- 
tiff collaterally  attacks,  for  want  of  JnriBdiction 
over  the  claimant,  a  decree  in  the  receiTership 
proceedings  denying  the  daim,  since  that  de- 
cree can  be  interposed  as  a  defense  by  the  rail- 
road company  as  effectually  as  it  could  be  by 
the  receiver. 

12.  MMtar  aai  Mrvaat  «=3289(39)-^Mtrib- 
■toiy  BsgiliMW  u  cause  of  oo4llslon  bold 
qiettlOR  for  Jury. 

In  an  action  ander  the  Bmployers'  liability 
Act  tor  injaries  to  a  railroad  engineer  in  a 
collision,  evidence  held  to  raise  a  qnestion  for 
the  Jury  as  to  whether  his  negligence  in  enter- 
ing a  bloek  when  he  did  not  have  tinio  to  dear 
it  before  a  superior  train  was  adtednled  to 
enter  it  was  the  sole  cause  of  the  injury,  not- 
withstanding the  negligence  of  signal  men  and 
the  crew  of  the  other  train  in  disregarding  the 
rules. 

13.  Maator  and  aervant  «s>28S(li)  —  Proxl* 
nate  caase  of  oolllsiea  hold  qvaatlon  for  Jury. 

In  an  action  under  the  Employers'  UabHity 
Act  for  injuries  to  a  locomotive  engineer  In  a 
collision,  held  on  t^e  evidence  that  it  was  for 
the  Jury  to  determine  whether  negligence  on 
the  part  of  plaintiff,  or  on  the  part  of  the 
signalmen,  or  on  the  part  of  the  crew  of  the 
oppwring  train  in  proceeding  with  their  train 
not  under  control  when  they  knew  plaintifTs 
train  might  be  in  the  Mock,  was  the  proximate 
cause  of  the  injury. 

14.  Mastar  aad  aervant  4=9286(35)  —  Con- 
•traetioa  of  ralas  for  eoart. 

The  written  rules  promulgated  by  a  rail* 
road  receiver  governing  the  operation  of  the 
trains  constitute  a  written  contract  between 
him  and  hia  employes,  and  their  construction 
is  for  the  court  in  an  action  for  injuries  to 
an  engineer  claimed  to  have  resulted  from  a 
violation  of  the  rales. 

19.  Master  aad  servant  «=>I45  —  Rules  era- 
atnied  to  give  effect  to  all. 
The  rules  promulgated  by  a  railroad  re- 
ceiver for  the  operation  of  trains  should  be 
construed,  if  possible,  to  give  effect  to  each  of 
them  without  violating  any  of  the  others. 

16.  Master  aad  servant  «=9l45  —  Railroad 
rales  held  to  make  block  signals  ooatrolllng. 

A  railroad  rule  that  block  signals  control 
the  use  of  blocks,  but  do  not  supersede  the 
superiority  of  trains  as  directed  by  other  rules, 
does  not  mean  that  the  block  signals  can  be 
disregarded  by  the  superior  trains,  but  mere- 
ly that  train  operatives,  accepting  the  use  of 
the  blocks,  must  do  so  with  due  regard  to  the 
rights   of   superior   trains. 

17.  Master  aad  servant  «=3l45— Rale  permit- 
ting train  to  enter  oooupled  Mock  construed. 

A  railroad  rule,  providing  that  a  superior 
train  wHl  be  permitted  to  enter  the  block  un- 
der block  restrictions,  when  construed  with 
other  rules  held  to  permit  a  superior  train  to 
enter  the  block  occupied  by  an  inferior  train 
going  in  the  same  direction  with  a  caution  card, 
but  it  the  block  is  occupied  by  an  inferior  train 
going  in  the  opposite  direction,  only  when  both 
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'  trains  are  under  train  orders  to  meet  at  an 
intermediate   siding. 

18.  Master  and  servant  ®=>I45  —  Rules  con- 
strued favorably  to  servant. 

If  the  rules  promulgated  by  a  railroad  re- 
ceiver for  the  operation  of  trains  are  sub- 
ject to  two  different  constructions,  that  one 
favorable  to  the  injured  employ^  should  be 
adopted  because  it  was  the  receiver's  duty  to 
have  made  and  enforced  rules  suffidently  clear 
and  specific  to  be  intelligently  nnderatood  and 
obeyed  by  the  employes. 

19.  Appeal  and  error  «sal064(2)— Instmetlon 
assuming  correct  ooastructlon  of  railroad 
rales  Is  not  errvneeus. 

Where  the  trial  court  submitted  to  the 
jury  the  construction  of  written  railroad  rules, 
the  assumption  in  a  subsequent  paragraph  of 
the  instruction  that  the  rules  should  be  con- 
strued in  a  certain  way  was  not  erroneoua 
where  the  assumed  construction  waa  the  cor- 
rect construction  of  the  rules. 

20.  Trial  «s»iM(i0)  — Instmotlen  as  to  lia- 
bility of  different  defendants  held  equivalent 
to  peremptory  iastraetlon. 

An  instruction  which  in  the  first  two  par- 
agraphs stated  the  facts  on  which  the  jury 
could  find  for  the  plaintiff  and  in  the  third  par- 
agraph sUted  that,  if  the  Jury  found  the  rail- 
way property  was  returned  by  the  defendant 
receiver  to  the  defendant  company  without 
sale  or  foreclosure  and  with  betterments  ex- 
ceeding the  amount  sued  for,  which  facts  were 
undisputed,  they  should  return  a  verdict  for 
the  plaintiff,  waa  in  effect  a  peremptory  In- 
stmctioa,  and  waa  so  misleading  as  to  require 
a  reveraal  of  the  verdict. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Clarence  A.  Bumey,  Judge. 

Action  by  William  A.  Stuart,  a  person  of 
unsound  mind,  by  Ida  Stuart,  his  guardian, 
against  Jacob  M.  Dickinsoo,  receiver  of  the 
Chicago,  Rock  Island  ft  Padflc  Railway 
Company,  and  another.  Judgment  for  the 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

Luther  Bums,  of  Topeka,  Kan.,  and  Guth- 
rie, Conrad  ft  Durham,  of  Kansas  City,  for 
appellants. 

T.  J.  Madden  and  H.  G.  Pope,  both  of 
Kansas  City,  for  respondent 

RAGLAND,  O.  This  Is  an  action  under 
the  Emviloyexif  Liability  Act  for  personal  in- 
juries received  In  a  head-on  collision  tie- 
tween  two  frel^^t  trains  on  a  line  of  the 
Chicago,  Rock  Island  ft  Pacific  Railway 
Company.  The  plaintiff  was  the  locomotive 
engineer  In  charge  of  one  of  the  trains ;  and 
whether  negligence  on  his  part,  or  negli- 
gence of  the  ctew  of  the  opposing  train,  or 
that  of  the  telegraiA  operators  Mr  signalmen 
who  gave  the  signals  xmAer  which  the  two 
trains  were  bring  operated,  caused  the  eol- 
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lislon,  was  tbe  mainly  contested  issue  In  tlie 
trial  below. 

Tbe  collision  just  referred  to  occurred 
June  27,  1915,  near  Piatt  River,  a  station 
about  9  miles  east  of  St  Joseph,  Mo.  The 
colliding  trains  were  both  regular  time-table 
trains  running  on  schedule,  one  known  as 
1-83,  bound  from  Trenton,  Mo.,  to  Horton, 
Kan.,  and  the  other,  known  as  1-08,  from 
Horton  to  Trenton.  At  that  time  the  entire 
Rock  Island  System  was  being  managed  and 
operated  by  the  defendant  Dickinson,  as  re- 
ceiver Oiereinafter  called  the  receiver),  un- 


mile  to  the  rear  of  the  train  !■  not  dear,  or  if 

other  conditions  warrant,  he  will  leave  a  bnm- 
ing  red  fusee  to  protect  the  train  while  re- 
turning.    •    •    • 

"When  it  is  necessary  to  protect  the  front 
of  a  train,  or  if  any  other  running  track  is 
seen  to  be  unsafe  or  obstructed,  the  same  pre- 
cautions  shall  be   observed." 

"106.  In  all  cases  of  doubt  or  uncertainty  the 
safe  course  must  be  taken  and  no  risks  mn." 

Under  the  title,  "Manual  Block  System 
Rules,"  the  following  are  found: 

-   "301.  Home  Block  Signals. 


Signal. 

Occasion  tor  Uaa. 

Indication. 

Nam*. 

Color 

The  Blgaal  wiU  be 
displayed  when 

For  englnemen 
and  trainmen. 

Aa  nsed  In  mleo. 

(«)Red 

(b)  Tellow 

(c)  Oreen 

Block  la  not  clear. 
Block  la  not  clear. 
Block  Is  dear. 

Stop. 

Proceed  under  control. 

Proceed. 

Stop  signal. 
Caution  algnaL 
Claur  signal. 

dec  the  orders  of  the  United  States  District 
Court  for  the  Northern  District  of  Illinois. 
Ckinsequently  the  plaintlfr  and  all  other  per- 
sons then  engag^ed  in  the  operation  of  the 
roads  of  the  defendant  Chicago,  Rock  Island 
&  Pacific  Railway  Company  (hereinafter  call- 
ed the  railway  company)  were  employes  of 
the  receiver. 

The  manual  of  rules  and  regulations  gov- 
erning the  operation  of  trains  on  the  Rock 
Island  Lines  was  Introduced  in  evidence. 
The  rules  that  hare  been  stressed  as  appli- 
cable to  the  situation  under  consideration 
will  be  set  out  Under  tbe  general  head, 
"Movement  of  Trains,"  are  found  rules  87, 
88,  92v  99,  and  106,  as  follows: 

"87.  An  inferior  train  must  keep  out  of  the 
way  of  opposing  superior  trains  and  failing  to 
clear  the  main  trade  by  tbe  time  required  by 
rule  must  be  protected  as  prescribed  in  rule  99. 

"88.  At  meeting  points  between  trains  of  the 
same  class,  the  inferior  train  must  clear  the 
main  track  before  the  leaving  time  of  the  su- 
perior train." 

"92.  A  train  must  not  leave  a  station  in 
advance  of  its  schedule  leaving  time." 

"99.  When  a  train  stops  or  is  delayed  under 
circumstances  in  which  it  may  be  overtaken  by 
another  train,  the  flagman  must  go  back  imme- 
diately with  stop  signals  a  sufficient  distance  to 
insure  full  protection;  one-fourth  mile  from 
the  rear  of  the  train  he  will  place  one  torpedo 
on  tbe  raO;  continuing  back  three-fourths 
mile  from  the  rear  of  the  train,  he  will  place 
two  torpedoes  on  the  rail,  two  rail  lengths 
apart  During  foggy  or  stormy  weather,  or 
in  the  vicinity  of  obscure  curves  or  descending 
grades,  or  if  other  conditions  require  it  the 
flagman  will  increase  the  distance,  placing  two 
more  torpedoes,  two  rail  lengths  apart,  at  the 
farthest  point  reached.  He  may  then  return 
to  the  single  torpedo,  where  he  must  remain 
until  relieved  by  another  flagman  or  is  recalled. 
When  recalled  but  not  before,  if  he  does  not 
see  or  hear  an  approaching  train,  the  single 
torpedo  will  be  removed.  In  stormy  or  foggy 
weather,  or  if  tbe  view  tor  at  least  one-quarter 


'Where  the  semaphore  is  used,  the  governing 
is  displayed  to  the  right  of  the  signal 
most  as  seen  from  on  approaching  train,  and 
the  indications  are  given  by  positions. 

"Horizontal  as  the   equivalent  of   (a). 

"Diagonal  as  the  equivalent  of  (b). 

"Vertical  as  the  equivalent  of  (c). 

"302.  Block  signals  control  the  use  of  the 
blocks  but,  unless  otherwise  provided,  do  not 
supersede  the  superiority  of  trains;  nor  dis- 
pense with  the  use  or  the  observance  of  other 
signals  whenever  and  wherever  they  may  be  re- 
qidred." 

"317.  (To  be  nsed  for  opposing  and  follow- 
ing movements.) 

"To  admit  a  train  to  a  Uock  the  signalman 
must  examine  the  block  record,  and  if  the  Uodc 
is  dear,  will  give  '1  for  (No.  19)'  to  the  next 
block  station  in  advance.  The  signalman  re- 
ceiving this  signal,  if  the  block  is  dear,  must 
^splay  the  stop  signal  to  opposing  trains  and 
reply  'S.  D.  for  (No.  19).'  If  the  block  is  not 
clear  he  must  reply  '5  of  (No.  73).'  The  sig- 
nalman at  the  entrance  of  the  block  must  then 
display  the  proper  signal  indication. 

"A  train  must  not  be  admitted  to  a  Uock 
wliich  is  occupied  by  a  passenger  train,  nor  s 
passenger  train  admitted  to  a  block  unless  it 
is  dear,  except  as  provided  in  Rules  332,  381 
and  382,  or  by  train  order. 

"To  permit  a  freight  train  to  follow  a  freight 
train  into  a  block,  the  signalman  must  give 
'17  for  (No.  87)'  to  tbe  next  block  station  in 
advance,  to  which  the  reply  '5  of  (No.  95)  S.  D. 
for  (No.  87)'  must  be  made.  The  approaching 
train  will  then  be  admitted  to  the  block  with 
a  block  restrictions  card. 

"322.  Should  there  be  any  indication  of  con- 
ditions endangering  a  train,  the  signalman  must 
immediately  notify  the  signalman  at  the  next 
block  station  in  advance,  and  each  must  display 
stop  signals  to  aU  trains  that  may  b«  affected 
and  must  not  permit  any  train  to  proceed  until 
it  is  known  that  the  track  is  not  obstructed." 

"325.  A  signalman  informed  of  any  obstruc- 
tion in  a  block  must  display  the  stop  signal  and 
notify  the  signalman  at  the  other  end  of  that 
block.  The  signalman  at  the  other  end  of 
the  Itlock  must  immediately  display  the  atop 
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signal.  The  dear  signal  for  that  block  must  not 
be  displayed  until  the  obstruction  is  removed." 

"332.  K,  from  any  cause,  u  signalman  be 
unable  to  communicate  with  the  next  block 
station  in  advance,  he  must  stop  ever]/  train 
approaching  in  that  dircotion.  Shonld  no  cause 
for  detaining  the  train  be  known,  it  may  th«n 
be  permitted  to  proceed,  with  a  caution  cud 
(form  B),  provided  ten  (10)  minutes  have 
elapsed  since  the  itassage  of  the  last  preceding 
train." 

"381.  When  trains  are  to  meet  or  pass  at  an 
intermediate  siding,  train  orders  to  that  effect 
must  be  given  them.  This  most  be  done,  when- 
ever practicable,  before  they  reach  the  block 
stations  at  the  entrance  to  the  Uock  within 
which  the  intotntediate  siding  is  located. 

"The  signalmen  at  these  block  stations  must 
be  given  copies  of  the  order  addressed  to  thepi. 
They  will  deliver  a  copy  of  such  orders  to  each 
conductor  and  engineman  of  the  trains  con- 
cerned, together  with  the  clearance  cards  (form 
A)  on  which  shall  be  stated  the  block  restric- 
tions. Having  received  these,  the  trains  con- 
cerned may  proceed  and  fulfill  their  train  or- 
ders. 

"382.  A  train  accepting  a  signal  to  proceed 
to  the  next  block  station  on  its  schedule  or 
right,  and  failing  to  do  so,  must  take  an  inter- 
mediate siding  or  protect  Itself  as  prescribed 
by  rule  99.  A  superior  train  (in  either  direc- 
tion) will  be  permitted  to  enter  the  block  un- 
der block  restrictions." 

On  the  time  card,  a  copy  of  which  was  de- 
livered to  all  employes  engaged  In  the  opera- 
tion of  trains  on  the  division  of  which  the 
Horton  Line  was  a  part,  this  rule  was 
printed: 

"While  it  is  important  to  make  schedole, 
$a}ety  mutt  he  given  firit  oontideration." 

The  caution  card  referred  to  in  rule  332 
contained  this  language: 

"You  may  proceed  •  •  *  with  cauUon, 
expecting  to  find  track  obstructed." 

On  receiving  such  a  card  an  engineer  was 
required  to  proceed  with  bis  train  under  con- 
trol; that  is,  at  such  a  rate  of  speed  that 
be  could  stop  it  at  any  time  within  the  dis- 
tance that  the  track  was  seen  to  be  dear. 

Under  the  general  rules  governing  the 
movements  of  traits  a  superior  train  was 
defined  as  one  having  preceaence  over  an- 
other train.  This  superiority  might  arise 
from  dass  or  direction;  1-93  and  1-B8  were 
both  second  class  trains,  but  1-08  was  the 
superior  train  because  east-bound. 

In  June,  1915,  the  line  from  Trenton  to 
Horton  was  operated  under  the  manual 
block  system.  A  "block"  is  defined  In  the 
bo«A  of  rule^  offered  in  evidence  as  "a 
length  of  track  of  defined  limits,  the  use  of 
which  by  trains  Is  controlled  by  block  sig- 
nals." On  the  line  in  question  a  block  con- 
sisted of  the  track  from  one  open  telegraph 
station  to  the  next— in  either  direction.  A 
siding  between  such  stations  was  called  an 
intermediate  siding.  The  first  telegraph  or 
block  station  east  of  St  Joseph  was  Piatt 
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River;  the  next  was  CSaiksdale.  Between 
Piatt  River  and  Clarksdale  there  was  an 
intermediate  siding  called  Stockbrldge.  The 
distance  between  Piatt  River  and  Clarksdale 
was  about  11  miles  and  that  between  Piatt 
River  and  Stockbrldge  about  4  miles. 

1-93,  with  plaintiff  In  charge  as  engineer, 
left  Trenton  about  6  o'clock  on  the  morning 
of  June  27, 1915,  for  Horton  via.  St  Joseph. 
It  arrived  at  Clarksdale  about  six  hours  be- 
hind its  schedule.  According  to  the  operator 
at  the  latter  point,  he  endeavored  to  call  the 
operator  at  Piatt  River  some  10  or  20  min- 
utes before  1-93  reached  CJlarksdale,  In  or- 
der to  secure  for  It  the  block  between  Clarks- 
dale and  Piatt  River,  but,  being  unable  to 
do  so,  he  then  called  the  dispatcher  at  Tren- 
ton, who,  he  says,  directed  bim  to  give  1-93 
the  block.  In  any  event  without  having 
communicated  with  the  operator  at  Piatt 
River,  he  gave  1-93,  as  it  approached  the 
station  at  Clarksdale,  a  dear  signal  with  the 
semaphore,  which  meant  that  the  blodi  was 
clear  and  for  It  to  proceed.  The  train  stop- 
ped at  the  water  station  near  the  depot  at 
12:04  p.  m.,  and  pulled  out  and  got  under 
way  for  Piatt  River  at  12:08.  1-93  had  29 
loads  and  1  empty.  It  was  hauling  approxi- 
mately 100  tons,  and  Its  schedule  rnnning 
time  from  Clarksdale  to  Piatt  River  was  30 
minutes.  Under  the  rules  it  was  permissi- 
ble for  the  engineer  of  1-93,  being  behind 
his  sdiedule,  to  make  up  time  whenever  he 
could.  Some  of  the  plaintiff's  witnesses  tes- 
tified that  he  could  have  reasonably  expect- 
ed to  make  the  run  to  Piatt  River  in  18  or  20 
minutes.  Others  for  the  defendant  said  that 
at  least  30  minutes  would  have  been  re- 
quired. A  bulletin  had  therefore  been  is- 
sued, requiring  trains  to  run  at  a  reduced 
speed  over  about  4  miles  of  the  track  near 
Stockbrldge. 

1-08  left  St  Joseph  for  Trenton  at  12K)5  p. 
m.,  hauling  24  loads  of  about  1,000  tons.  It 
was  due  to  reach  Piatt  River  at  12:30.  Be- 
fore it  arrived  there  the  operator  at  that 
point  tried  to  call  the  operator  at  Clarks- 
dale to  secure  for  it  the  block  between  Piatt 
River  and  Clarksdale.  He  testified  that  be 
could  get  neither  the  Clarksdale  operator  nor 
the  dispatcher,  and  that  he  then  talked  with 
the  operator  at  St.  Joseph,  who  told  him 
that  1-93  ought  to  be  in  the  block,  and  that 
it  would  probably  take  the  Intermediate  sid- 
ing at  Stockbrldge.  Under  that  situation, 
when  1-98  whistled  for  Piatt  River  station, 
the  operator  dl^Iaycd  a  caution  signal  with 
the  semaphore,  that  is,  he  dropped  the  arm 
to  a  diagonal  position,  and  as  the  train  pass- 
ed the  station,  at  about  25  miles  an  hour',  he 
handed  up  on  a  hoop,  first  to  the  engineer  and 
then  to  the  conductor,  a  clearance  card, 
which,  however,  under  the  head  of  "block 
restrictions"  contained  this  language,  "1-93 
may  be  in  the  block."  About  a  mile  east  of 
Piatt  River  station  there  was  a  hiU,  around 
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which  the  railroad  ran  In  a  long  curve  as 
it  climbed  the  grade  from  the  Piatt  River 
side.  On  the  inside  of  the  curve  there  was 
a  growth  of  timber,  which  so  obstructed  the 
view  that  but  a  comparatively  short  stretch 
of  track  ahead  could  be  seen  by  an  engine 
crew  approaching  the  curve  from  either  di- 
rection. After  1-OS  passed  the  Piatt  River 
station  it  increased  its  speed  to  28  or  30 
miles  an  hour  "to  make  the  hill."  In  the 
meantime  1-S3  had  passed  Stockbridge  at 
12:20  and  was  approaching  the  curve  from 
the  west,  running  at  from  25  to  30  miles  an 
hour.  They  met  head-on,  and  the  engines 
and  the  box  cars  immediately  next  to  them 
of  the  two  trains  were  piled  up  in  an  Indis- 
criminate mass  of  twisted  iron  and  splintered 
wood. 

The  conductor  and  rear  brakeman  of  1-98 
and  the  operator  at  Piatt  River  testlQed  that 
1-98  passed  Piatt  River  staUon  at  12:30. 
The  conductor  further  testified  that  immedi- 
ately after  the  collision  be  looked  at  his 
his  watch,  and  it  was  then  12:31:28.  Two 
railroad  men  who  were  going  west  In  search 
of  employment  were  riding  in  the  caboose  of 
1-93;  they  both  testified  that  immediately 
after  recovering  from  the  shock  of  the  col- 
lision the  conductor  of  1-93  took  out  his 
watch  and  called  their  attention  to  the  fact 
that  the  watch  showed  12:28,  remarking  at 
the  time  that  1-98  was  not  due  out  of  Piatt 
River  untU  12:30.  The  conductor's  testimo- 
ny with  reference  to  this  episode,  if  it  in  fact 
occurred,  was  noncommittal  and  evasive. 
Within  a  few  minutes  after  the  collision  a 
watch  was  taken  off  of  the  body  of  the  fire- 
man of  1-98,  who  bad  been  killed.  The 
crystal  was  broken  and  there  was  a  dent  in 
the  case.  Several  witnesses  for  plaintUf  tes- 
tified that  they  saw  this  watch,  that  it  had 
stopped,  and  that  the  hands  indicated  12 :28. 

Plaintiff  was  found  by  the  side  of  the  track 
unconscious.  The  same  afternoon  he  was 
taken  to  a  hospital  at  St  Joseph,  where  an 
examination  disclosed  that  his  principal 
physical  injury  was  a  fracture  of  the  skulL 
An  operation  was  performed,  in  which  a 
portion  of  the  skull,  about  an  inch  and  a 
half  by  two  inches,  at  the  Juncture  of  the 
parietal  and  occipital  bones,  somewhat  on 
the  left  side,  was  taken  out.  At  the  same 
time  approximately  a  half  teacupful  of  ser- 
um and  bloody  water  was  drawn  off  the 
brain,  and  with  it  came  al>out  a  half  tea- 
spoonful  of  brain  substance.  He  remained 
unconscious  for  five  or  six  weeks.  About 
the  first  of  the  following  October  he  was 
taken  to  his  home  at  Trenton.  At  the  time 
he  left  the  hospital  he  was  Insane  and  par- 
tially paralyzed  on  the  right  side,  and  has 
been  in  that  condition  ever  since.  Accord- 
ing to  the  experts  who  testified  he  will  never 
improve,  but,  on  the  contrary,  will  gradually 
grow  worse.  During  the  latter  part  of  1917 
he  received  treatment  for  several  months  at 


a  private  sanitarium  without  apparent 
benefit.  Later  he  was  taken  to  the  state 
hospital  for  the  Insane  at  St  Joseph.  Plain- 
tiff at  the  time  of  his  injury  was  35  years 
of  age,  and  had  been  in  the  service  of  the 
railway  company  as  a  locomotive  engineer 
for  about  7  years.  Prior  to  his  injury  he 
was  a  strong,  active  man,  in  good  health 
physically,  and  steadily  employed,  earning 
about  $200  a  month;  he  was  an  accom- 
plished musician ;  and  his  mentality  was  at 
least  equal  to  that  of  the  average  normal 
man. 

The  rules  and  regulations,  of  which  those* 
hereinbefore  set  out  are  a  part,  became  ef- 
fective April  1,  1910,  and  remained  continu- 
ously in  force  thereafter,  during  the  opera- 
tion of  the  roads  by  the  railway  company 
and  subsequently  by  the  receiver.  They 
governed  the  operation  of  trains,  as  and 
where  applicable,  over  the  «itlre  Rock 
Island  Syston.  Some  of  the  lines  were  op- 
erated under  the  automatic  blodc  system; 
others  under  the  manual  block  system;  and 
still  others  under  merely  time-table  schedules 
and  train  orders.  As  already  stated,  the 
Horton  line  on  which  the  collision  occurred 
was  operated  under  the  manual  block  sys- 
tem. A  great  mass  of  evidence  was  intro- 
duced at  the  trial  by  both  sides  with  respect 
to  what  rules  were  applicable  to  the  various 
phases  of  train  operation  under  that  system 
and  the  proper  methods  of  operating  under 
them.  This  evidence,  which  consisted  of  the 
testimony  of  brakemen,  conductors,  firemen, 
locomotive  engineers,  telegraphers,  and  train 
dispatchers,  most  of  whom  had  been  in  the 
service  of  the  railway  company  for  many 
years.  Is  too  voluminous  to  be  set  out  in  ex- 
teuso.  On  the  part  of  the  plaintiff  It  tended 
to  show,  to  put  it  concretely:  That  under 
rule  332  the  operator  at  Clarksdale,  being 
nnable  to  communicate  with  the  operator  at 
Flatt  River,  should  have  8topx>ed  1-93  and 
delivered  to  it  a  caution  card,  in  accordance 
with  which  1-^3  would  have  proceeded  under 
control,  expecting  to  find  the  track  obstruct- 
ed; that,  1-93  having,  on  the  contrary,  been 
given  a  clear  signal,  lA  engineer  and  con- 
ductor were  thereby  advised,  according  to  rule 
317,  not  only  that  the  block  was  clear  and 
they  were  at  liberty  to  proceed,  but  that  the 
operator  at  Clarksdale  had  communicated 
with  the  operator  at  Piatt  River,  and  that 
the  latter  had  displayed  a  stop  signal  to  all 
opposing  trains  of  whatever  character,  and 
would  not  admit  them  to  the  block  until 
1-93  reached  Piatt  River  and  cleared  the 
main  line.  Furthermore,  that  It  was  the 
duty  of  the  operator  at  Platt  River,  he  being 
unable  to  communicate  with  Clarksdale,  to 
have  stopped  1-98  and  given  It  a  caution 
card,  requiring  its  crew  to  proceed  with  their 
train  under  control  with  the  expectation  of 
finding  the  track  obstructed. 

The  defendant's  evidence  was  to  the  effect: 
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That  notwithstanding  a  clear  signal  was  giv- 
en 1-OS  at  Clarksdale,  It  was  the  duty  of 
the  engineer  and  conductor  of  that  train  not 
to  enter  the  block  unless  they  had  sufficient 
time  to  reach  Piatt  River  and  clear  the  main 
line  before  12:30,  the  time  when  1-88  was 
dae  there;  that  1-03  was  an  Inferior  train, 
and  under  rules  8T,  S8,  and  302  it  was  l>ound 
to  keep  out  of  the  way  of  1-98,  the  superior 
train;  that  the  engineer  of  1-93,  If  he  did 
not  have  sufficient  time  to  get  to  Piatt  River 
and  ofF  of  the  main  line  by  12:30,  should  ei- 
ther have  waited  at  Clarlcsdale  for  1-98,  or 
have  gotten  a  train  order  to  meet  it  at 
Stockbrldge ;  that  again  after  he  had  entered 
the  block  and  it  became  apparent  to  him  that 
he  could  not  make  Piatt  River  by  12:30,  he 
should,  nnder  rule  382,  either  have  taken 
the  Intermediate  siding  at  Stockbrldge,  or 
protected  his  train  with  a  flag ;  and  that  the 
engineer  and  conductor  of  1-98  had  the  right 
to  enter  the  block  at  Piatt  River  and  pro- 
ceed on  their  schedule,  even  if  they  knew 
tba^l-03  was  In  the  block,  on  the  assumption 
that  the  crew  of  the  latter  train  would  pro- 
tect Itself. 

PlaintlflCs  evidence  contra  tended  to  show : 
That  while  1-93  was  an  inferior  train,  and 
its  engineer  and  conductor  were  required  to 
so  operate  It  as  not  to  trespass  on  the  time 
of  the  superior  train  when  it  could  be  avoid- 
ed, yet,  having  entered  the  block  under  the 
proper  signal,  they  had  the  right  to  proceed 
to  the  end  of  It;  that  under  the  rules  It  was 
not  permissible  for  tHem  to  take  an  inter- 
mediate siding  without  a  train  order;  that 
the  flag  was  never  used  under  the  block  sys- 
tem except  to  protect  the  rear  of  the  train; 
and  that  the  only  consequence  of  encroach- 
ing .on  the  time  of  1-88  to  have  been  ex- 
pected by  the  crew  of  1-93  was  the  infliction 
of  iienaltles  by  way  of  discipline  and  not  a 
collision  of  trains. 

On  December  30,  1916,  Ida  Stuart,  the  wife 
of  plaintiff,  entered  into  a  written  contract 
with  Mr.  K.  C.  Whltsett,  an  attorney  of  Kan- 
sas City,  and  now  of  counsel  in  this  case, 
which,  omitting  the  formal  parts,  was  as 
follows  :* 

"That  on  account  of  William  A.  Stuart  being 
of  unsound  mind  and  not  capable  of  making  a 
contract  or  attending  to  business,  first  party  on 
her  own  account  hereby  retains  and  employs 
second  party  to  try  and  adjust  a  claim  of  Wil- 
liam A.  Stuart  against  Jacob  M.  Dickinson, 
receiver  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  for  injuries  received  by  him 
while  in  the  employ  of  said  receiver,  on  or 
about  June  27,  1915,  at  or  near  Piatt  River 
station,  caused  by  colGsion  of  two  freight 
trains,  colliding  head-on.  Any  offer  made  by  the 
railway  company  or  action  taken  by  second  par- 
ty, is  to  be  subject  to  the  approval  of  first 
party,  or  bis  guardian,  and  no  steps  of  any 
kind  are  to  be  taken  without  such  approval; 
it  second  party  thinks  it  necessary  to  file  suit 
on  this  claim,  so  as  to  better  carry  on  nego- 
tiations for  a  settlement  of  it  he  may  do  so 
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and  take  depositions  to  prove  t->  the  railway 
company  that  it  is  a  good  and  valid  claim;  if 
the  suit  is  filed  it  is  to  be  brought  in  the  cir- 
cuit court  of  Jackson  county.  Mo.,  after  a 
guardian  is  appointed,  but  second  party  is  to  ' 
take  no  other  action  in  connection  with  said 
claim  unless  authorized  by  first  party  or  a 
guardian.  Second  party  is  to  be  paid  a  reason- 
able fee  for  settling  said  claim,  but  he  is  to 
make  no  charge  unless  a  settlement  is  made. 

"If  a  settlement  cannot  be  made  in  a  reason- 
able time  then  a  new  agreement  will  be  made 
and  other  counsel  retained  on  such  terms  a6 
may  meet  with  the  approval  of  all  parties. 

"Second  party  hereby  accepts  employment  as 
per  the  terms  above  and  agrees  to  use  his  best 
endeavors  to  adjust  said  claim,  but  agrees  not 
to  settle  said  claim  or  take  any  action  except 
as  above  stated  without  the  consent  of  first 
party  or  a  guardian." 

On  January  10,  1917,  the  plaintiff,  on  the 
information  of  bia  wife,  was  duly  adjudged, 
by  the  probate  court  of  Grundy  count.v,  to  be 
a  person  of  unsound  mind  and  Incapable  of 
managing  his  affairs.  She  was  appointed 
his  guardian.  Immediately  qualified  as  such, 
and  assumed  the  dntles  incident  thereto. 
Mrs.  Stuart  after  her  appointment  as  guard- 
ian did  not  enter  into  a  new  agreement  with 
Whltsett,  but  both  s&e  and  he  treated  and 
acted   upon   the  contract  of   Decemtier   80, 

1916,  as  though  It  had  been  made  by  her 
as  guardian,  and  she  never  made  or  had 
any  other  agreement  with  him  in  any  capac- 
ity until  August,  1917,  when  a  new  contract 
was  entered  Into,  In  which  Mr.  Madden  was 
retained  as  additional  counsel.  Whltsett 
testified  that  he  never  at  any  time  bad  a  con- 
versatlon  with  Stuart  himself  with  reference 
to  being  employed  to  prosecute  the  latter's 
claim,  and  ttiere  is  no  evidence  to  the  con- 
trary. 

On  January  11,  1917,  this  suit  was  file^l 
by  Whltsett  In  the  circuit  court  for  Jackson 
county.  Mo.,  in  the  name  of  "William  A. 
Stuart,  a  person  of  unsound  mind,  by  Ida 
Stuart,    his    guardian."     On    February   28, 

1917,  Whltsett  having  associated  Mr.  Horace 
G.  Vope  with  him  as  attorney  for  plaintiff, 
they  filed  an  amended  petition  In  the  cause. 
On  February  10,  1917,  the  District  Court  of 
the  United  States  for  the  Northern  District 
of  Illinois,  in  which  the  receivership  pro- 
ceedings were  pending,  appointed  a  special 
master  therein,  and  made  an  order  directing 
and  requiring  all  persons  bavlng  c9aims 
against  the  railway  company,  or  against  the 
receiver,  to  submit  such  claims  for  hearing 
and  determination  to  such  special  master, 
not  later  than  April  10,  1917.  The  attorney 
for  the  receiver  caused  a  notice  of  his  order 
to  be  served  on  Messrs.  Whltsett  and  Pope 
as  attorneys  for  plaintiff  In  the  suit  filed  by 
them  in  the  circuit  court  for  Jackson  county. 
Thereupon,  on  March  7,  1917,  Whltsett  wrote 
the  special  master  at  Chicago,  asking  for 
blanks  for  filing  claims  against  the  receiver. 
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In  his  letter  he  gave  the  name  ot  the  claim- 
ant as  William  A.  Stuart,  and  stated  that 
the  claim  was  for  Injuries  received  by  Stu- 
art while  In  the  em^oy  of  the  receiver  as 
locomotive  engineer.  He  further  stated  that 
It  was  his  understanding  that  the  filing  of 
a  claim  In  the  recelverslp  proceeding  would 
not  Interfere  with  the  prosecution  of  the 
suit  in  the  circuit  court  of  Jackson  county, 
Mo.;  that  he  bad  no  authority  to  submit 
his  client's  rights  to  any  one  for  determina* 
tion  except  a  Jury.  On  March  14,  1917, 
Whilsett  and  Pope  filed  a  formal  claim  for 
William  A.  Stuart  with  the  special  master. 
This  document  recited,  among  other  things, 
that  a  suit  had  been  instituted  against  the 
receiver  for  the  Injuries  for  which  claim 
was  therein  made  In  the  circuit  court  for 
Jackson  county.  Mo.,  and  a  copy  of  the 
amended  petition  filed  In  the  last-named 
court  was  attached  to  the  claim  paper,  and 
by  reference  made  a  part  of  it.  It  was  veri- 
fied by  Whltsett.  who  therein  deposed  that 
he  was  one  of  the  attorneys  of  record  "of 
said  claimant,  William  A.  Stuart."  After 
the  filing  of  the  claim  nothing  further  was 
done  with  rei^tect  to  It  until  the  following 
August,  when  the  attorneys  for  the  receiver 
and  the  railway  company  began  to  Insist 
that  it  be  set  down  by  the  special  master 
for   bearing. 

In  May,  1917,  the  railway  company,  its 
stockholders,  and  the  holders  of  Its  deben- 
tures agreed  upon  a  plan  whereby  the  indebt- 
edness of  the  company  sdiould  take  the  form 
of  new  securities,  which  were  to  be  Issued 
and  distributed  in  accordance  therewith, 
and  all  the  property  of  the  company  there- 
upon redelivered  to  It  On  June  12,  1917, 
the  plan  was  approved  by  the  District  Court 
of  the  TTnited  States  In  which  the  receiver- 
ship was  pending,  and  by  its  final  decree 
therein  the  receivership  was  lifted,  the  re- 
ceiver discharged,  and  the  properly  of  the 
railway  company  redelivered  to  it  The  de- 
cree povided,  among  other  things: 

"(11)  That  all  persons  having  claims  against 
the  railway  company  or  its  receivers  or  receiv- 
er (except  the  holders  of  bonds  secured  by 
mortgage  or  deed  of  trust  covering  any  of  its 
subsidiary,  affiliated  or  controlled  corporations) 
not  heretofore  proved  in  this  cause,  be  and 
they  are  hereby  authorized  and  directed  to  pre- 
sent  and  file  the  same  herein  not  later  than 
July  14,  1917,  before  said  Herbert  A.  Lundabl, 
special  master  heretofore  appointed  herein,  for 
consideration  and  report  by  said  special  master 
to  this  court,  and  that  every  claim  (except  that 
of  a  bondholder  as  aforesaid)  not  filed  in  this 
cause  on  or  prior  to  said  July  14,  1917,  unless 
hereafter  allowed  to  be  filed  by  separate  order 
herei^i  by  reason  of  the  special  conditions  ap- 
pertaining to  any  such  daim,  be  and  it  is  here- 
by barred,  determined  and  for  naught  held,  and 
barred  from  participating  in  any  way  in  any  of 
the  property  of  the  defendant  railway  compa- 
ny.   *     *     * 

"If  the  defendant  railway  company  shall  re- 


fuse on  demand  to  pay  any  dahn  which  shall 
have  been  allowed  by  the  special  master  with- 
out objection,  or  established  by  the  final  order, 
judgment  or  decree  of  this  court,  the  person 
holding  the  daim  therefor,  upon  one  month's 
notice  to  the  defendant  railway  company,  or 
such  other  notice  as  the  court  may  direct,  may 
present  to  this  court  a  petition  to  have  any 
such  claim  enforced  against  the  property  of 
the  defendant  railway  company  retransferred 
to  it  under  this  decree;  and  the  defendant  rail- 
way company  shall  have  the  right  to  appeal 
from  the  judgment,  decree  or  order  made 
thereon." 

"(13)  That  the  defendant  railway  company 
shall  take  over  and  assume  the  defense  of  aU 
actions  and  suits  at  law  or  in  equity  against 
the  defendant  railway  company  and  the  re- 
ceivers or  receiver  herein,  or  against  either 
or  any  of  them,  or  in  which  they,  or  any  of 
them,  are  or  is  a  party  defendant,  pending  and 
undetermined  at  the  date  of  the  entry  of  this 
decree,  in  any  coart  or  tribunal;  that  the 
property,  and  assets  of  the  defendant  railway 
company  are  to  be  liable  for  the  amounts  of 
any  judgments  eventually  obtained  in  any  of 
such  actions  and  suits,  bat  the  payment  of  any 
judgment  pending  or  which  hereafter  may  be 
rendered  against  the  railway  company  on  any 
cause  of  action  accruing  prior  to  June  25, 
1917,  shall  be  subject,  however,  to  such  order 
as  this  court  shall  make  in  the  premises,  ei- 
ther by  way  of  reference  to  said  special  mas- 
ter or  otherwise,  and  subject  to  the  rights  of 
the  defendant  railway  company  as  spedfied  in 
paragraph  U  of  this  decree." 

"(16)  •  •  •  That  the  injunction  con- 
tained in  the  orders  appointing  receivers  here- 
in be  and  is  hereby  continued  as  to  all  persons, 
firms  and  corporations  having  daims  against 
the  defendant  railway  company  or  the  receiver 
accrued  or  matured  prior  to  the  entry  of  this 
decree,  all  such  persons,  firms  and  corporations 
teing  hereby  restrained  and  enjoined  from  ^- 
terfering  with,  attaching,  levying  upon  or  in 
any  manner  whatsoever  disturbing  any  portion 
of  the  railroads,  property,  and  premises  of 
which  the  defendant  railway  company  shall 
repossess  itself,  by  this  decree;  that  jurisdic- 
tion hereof  is  retained  by  the  court  for  that 
purpose  and  for  the  purpose  of  enforcing  all 
the  provisions  of  this  decree." 

The  final  report  of^  the  receiver,  read  In 
evidence  in  connection  with  the  record  of 
the  proceedings  had  in  the  receivership  in 
the  District  Ciourt  of  the  United  States, 
showed  that  out  of  the  net  earnings  of  the 
roads  while  operated  by  him  he  had  applied 
to  jjcrmanent  improvements  of  the  railway 
company's  property  sums  greatly  In  excess 
of  plalntllTs  claim. 

On  August  10,  1917,  the  special  master, 
Lundabl,  wrote  Bird  &  Pope  at  Kansas 
City  that  the  attorneys  for  the  receiver  had 
requested  tbat  the  datm  of  William  A. 
Stuart  be  set  down  for  hearing  on  some  day 
early  In  September,  and  asking  them  to 
name  a  day  that  would  be  agreeable  to  them. 
Thereupon  Whltsett  had  Mrs.  Stuart  come 
from  her  home  at  Trenton  to  Kansas  City, 
and  she  was  then  advised  for  the  first  time. 
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according  to  her  testimony  and  that  of 
Wbitsett,  of  the  flling  of  the  claim  for  ber 
husband's  injuries  with  the  special  master, 
appointed  by  the  United  States  District 
Court  at  Chlcapro  in  the  receivership  proceed- 
ing. She  thereupon  retained  Mr.  T.  J.  Jlad- 
den  of  the  Kansas  City  bar  as  additional 
counsel,  and  on  August  11,  1917,  a  letter 
was  sent  to'  Landabl,  signed  by  Whitsett, 
Madden,  and  Bird  &  Pope,  as  "attorneys  for 
Mr&  Ida  Stuart,  guardian  of  Wm.  A.^  Stuart, 
a  person  of  unsound  mind,"  in  which  it 
was  stated  that  the  claim  of  William  A.  Stu- 
art was  filed  merely  to ,  give  notice  of  Its 
esistenee,  and  without  any  intention  of  sub- 
mitting it  for  hearing  and  determination; 
that  the  persons  flling  it  had  no  authority 
to  confer  Jurisdiction  upon  the  District  Court 
to  hear  and  determine  It ;  and  that  it  should 
be  considered  as  withdrawn.  In  reply  Lun- 
dahl  advised  that  he  had  no  authority  as 
special  master  to  allow  them  to  withdraw 
the  claim,  and  suggested  that  they  make  ap- 
plication to  the  court  for  an  order  dismis- 
sing it  He  thereupon  set  It  down  for  hear- 
ing on  October  8,  1917.  On  September  29, 
1917,  Madden  served  notice  on  the  attor- 
neys for  the  receiver  and  the  railway  com- 
pany, on  behalf  of  Mrs.  Stuart  as  guardian 
of  her  husband,  that  she  denied  that  the 
United  States  District  Court  had  Jurisdic- 
tion to  adjudicate  the  claim,  that  it  was 
filed  in  that  court  without  authority,  and 
that  she  would  not  appear  at  the  hearing 
before  the  special  master.  At  the  time  and 
place  appointed  for  the  hearing  neither  the 
claimant  nor  any  one  for  him  appeared ;  the 
defendant  receiver  appeared,  however,  and 
the  special  master  proceeded  ex  parte  to  hear 
his  evidence.  Upon  the  hearing  the  claim 
was  disallowed.  The  special  master  pre- 
pared his  report  to  the  court,  and  notified 
AVhitsett  and  Pope  as  attorneys  for  claim- 
ant that  It  would  be  filed  November  5,  1917. 
Ko  exceptions  were  filed  to  the  report,  and 
it  was  approved  and  confirmed  by  the  court 
In  that  connection  it  was— 


"ordered,  adjudged  and  decreed  that  the  claim 
of  the  said  William  A.  Stuart  be  disallowed, 
and  tiiat  the  defendant  the  Chicago,  Ii»ck 
Islnnd  &  Pacific  Railway  Company  and  Jacob 
M.  Dickinson,  receiver  pf  the  said  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  be 
and  they  are  hereby  each  specially  absolved 
from  the  payment  of  any  sum  or  sums  on  ac- 
count of  the  said  claim  of  WilUam  A.  Stuart, 
and  the  property  of  the  said  ^be  Chicago,  Rock 
Island  &  Pacific  Railway  Company  is  hereby 
relieved  from  the  payment  of  any  sum  or  sums, 
either  directly  or  indirectly  growing  out  of  the 
said  claim  of  William  A.  Stuart." 
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allegations  of  the  negligence  relied  upon  by' 
plaintiff.  It  charges  that  plaintiff's  injuries 
were  caused  by  the  negligence  of  the  opera- 
tor at  Clarksdale,  the  negligence  of  the  op- 
erator at  Piatt  River,  and  the  negligence  of 
the  crew  of  1-98,  all  in  the  respects  indicated 
by  plalntifTs  evidence  as  summarized  In  a 
preceding  paragraph  of  this  statement.  The 
petition  further  alleges  that  the  railway 
company,  by  accepting  and  re-entering  Into 
the  possession  of  its  property  under  the 
final  decree  of  the  District  Court  discharg- 
ing the  receivership,  agreed  to  assume  the 
defense  of  all  actions  then  pending  against 
the  receiver,  and  to  pay  out  of  said  prop- 
erty all  Judgments  that  should  be  obtain- 
ed in  such  actions;  and  that  the  receiv- 
er, out  of  the  net  earnings  of  the  railway 
system  during  the  period  of  the  receivership, 
applied  to  the  permanent  Improvement  and 
betterment  of  the  railway  company's  prop- 
erty a  sum  far  in  excess  of  the  amount  sued 
for  by  plaintiff,  and  by  reason  thereof  said 
property  was  returned  to  the  company  great- 
ly enhanced  In  value. 

The  separate  answers  of  the  defendants 
each  contains  a  general  denial,  pleas  of  con- 
tributory negligence  and  assumption  of  risk, 
and  pleads  the  Judgment  of  United  States 
District  Court  confirming  the  special  mas- 
ter's report,  heretofore  set  out,  in  bar '  of 
plaintiff's  action.  The  answer  of  the  rail- 
way company  pleads  in  addition  the  final 
decree  of  the  District  Court  discharging  the 
receivership  as  a  further  bar  to  plaintifCs 
action. 

The  reply,  after  denying  all  the  allega- 
tions of  the  affirmative  defenses  pleaded  In 
the  answers,  alleges  in  effect:  First,  that 
the  claim  filed  with  the  spedaj  master  wa^ 
so  filed  without  the  knowledge,  consent,  or 
approval  of  the  plaintiff  or  his  guardian, 
and  that  by  reason  thereof  the  District  Court 
was  without  Jurisdiction  to  render  the  Judg- 
ment absolving  the  defendants  and  the  rail- 
way company's  property  from  liability  for 
and  on  account  of  plafaitlff's  injuries;  sec- 
ond, that  said  Judgment  Is  void  for  the  ad- 
ditional reason  that  the  alleged  proof  of 
claim  filed  with  the  special  master  showed 
on  Its  face  that  plaintiff  was  not  sui  Juris, 
and  that,  notwithstanding,  no  guardian  ad 
litem  was  appointed  to  act  In  his  behalf. 

At  the  conclusion  of  plaintiff's  evidence 
in  chief  and  again  at  the  close  of  the  case, 
each  of  the  defendants  requested  an  Instmo- 
tlon  in  the  nattire  of  a  demurrer  to  the  evi- 
dence. All  were  refused.  On  behalf  of 
plaintiff  the  following  instrucfion  was  giv^en: 


On  or  about  November  28,  1917,  a  third 
amended  petition  was  filed  in  this  cause, 
making  the  railway  company  a  party  defend- 
ant No  question  Is  raised  as  to  the  suffi- 
ciency of  the  petition  with  reference  to  Its 


"I.  The  court  instrncts  the  Jury  that  if  you 
believe  and  find  from  the  evidence  that  the 
manual  block  system  mentioned  in  evidence 
under  the  rules  and  practices,  if  any,  of  the 
defendant  Jacob  M.  Dickinson,  receiver,  was 
used  for  the  protection  of  trains  within  a 
block,  and  to  prevent  collisions  between  oppos- 
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ing  trains  in  the  same  block,  and  that  each 
block  was  nnder  the  control  of  the  operators 
at  each  end  thereof,  who  communicated  with 
each  other  bj  telegraphic  signals;  and  if  yon 
further  believe  and  find  from  the  evidence  that, 
under  the  rules  and  practices,  if  any,  of  said 
defendant,  before  a  train  was  admitted  to  a 
block  the  operator  at  the  entrance  thereof  gave 
a  signal  to  the  next  block  station  in  advance, 
asking  for  the  block,  and  if  the  block  was 
dear  that  the  operator  at  the  station  in  ad- 
vance displayed  the  stop  signal  to  opposing 
trains,  and  notified  the  operator  at  the  en- 
trance of  the  block  to  that  effect;  and  that 
thereupon  the  operator  at  the  entrance  to  such 
block  gave  a  dear  signal  to  the  train  desiring 
to  enter  the  same;  and  if  you  further  believe 
and.  find  from  the  evidence  that  under  the  rules 
and  practices,  if  any,  of  said  defendant  snch 
train  had  the  right  to  thereupon  enter  and 
occupy  such  block  and  proceed  to  the  opposite 
end  thereof,  and  that  while  in  said  block  it 
would  be  protected  from  opposing  trains  (if 
you  so  find) ;  and  if  you  further  believe  and 
fiod  from  the  evidence  that  the  dear  signal  giv- 
en by  the  operator  at  the  entrance  to  such 
block  implied,  under  said  rules  and  practices, 
if  any,  that  such  operator  had  communicated 
with  the  operator  at  the  station  in  advance  and 
had  secured  the  right,  if  any,  for  said  train  to 
occupy  said  block,  and  that  the  stop  signal 
would  be  displayed  to  opposing  trains  at  the 
station  in  advance,  and  that  the  train  receiving 
such  dear  signal  would  be  protected  from  op- 
posing trains  while  in  such  block  and  until  it 
reached  the  station  in  advance;  and  if  you  fur- 
ther believe  and  find  from  the  evidence  that 
under  the  rules  and  practices,  if  any,  of  said 
defendant,  that  if  an  operator  at  the  entrance 
to  a  block  from  any  cause  were  unable  to  com- 
municate with  the  next  station  in  advance  he 
should  stop  every  train  approaching  in  that  di- 
rection, and  not  permit  any  train  to  enter 
\  such  block  without  a  caution  card  'form  D,'  and 
then  only  when  no  cause  for  detaining  the 
train  were  known,  if  you  so  find,  and  that  the 
operator  should  not  permit  any  train  to  enter 
a  block  when  he  knew,  or  in  the  exerdse  of 
ordinary  care  could  know,  that  an  opposing 
train  was  already  in  such  block  on  its  way  to 
his  station,  and  that  there  would  be  danger 
of  a  collision  between  snch  trains. 

"If,  therefore,  yon  believe  and  find  from  the 
evidence  that  train  1-93  received  m  dear  signal 
from  the  operator  at  Clarksdale,  and,  having 
received  such  signal,  it  entered  said  block, 
then  s.aid  train  1-83  bad  the  right  to  proceed 
to  Platte  River  station,  even  though  it  en- 
croached upon  the  time  of  train  1-98,  and  even 
though  there  was  a  slow  order  by  pink  bul- 
letin as  mentioned  in  evidence;  and  if  yon 
further  believe  and  find  from  the  evidence 
that  plaintiff  was  injured  in  the  collision  men- 
tioned in  evidence,  and  that  said  collision  was 
due  to  the  negligence,  if  any,  of  the  Clarksdale 
operator  in  giving  a  clear  signal  to  train  1-93, 
if  you  find  be  did,  and  permitting  it  to  enter 
the  block  under  said  signal,  if  you  so  find,  with- 
out having  communicated  with  the  operator  at 
Platte  River  station  and  securing  the  block  for 
said  train  1-93,  as  provided  by  the  rules  and 
practices,  if  any,  of  said  defendant,  if  you  so 
find;  or  to  the  negligence,  if  any,  of  the  op- 
erator  at  Platte  River   station   in  failing,   it 


you  80  find,  to  stop  train  1-98  and  permitting 
it  to  enter  said  block  when  he  was  unable  to 
communicate  with  the  operator  at  Clarksdale, 
and  when  he  knew,  or  in  the  exercise  of  or- 
dinary care  could  have  known,  that  1-93  was 
in  said  block  and  on  its  way  t*  Platte  River 
station  and  in  danger  of  colliding  with  1-88, 
if  you  so  find;  or  to  the  negligence,  if  any, 
of  the  operator  at  Platte  River  station  or  the 
train  crew  in  charge  of  1-98  v>  causing  or 
permitting  train  1-98  to  leave  Platte  River 
station  in  advance  of  its  schedule  leaving  time, 
if  you  find  it  did,  and  with  an  improper  order, 
if  yon  so  find,  and  without  being  under  con- 
trol, if  you  so  find — then  your  verdict  should  be 
in  favor  of  the  plaintiff,  providing  you  find  that 
at  the  time  and  place  in  question  defendant 
Jacob 'M.  Dickinson,  as  receiver,  was  engaged 
as  a  common  carrier  by  railroad  in  commerce 
between  states,  and  that  plaintiff  as  his  serv- 
ant was  also  at  said  time  and  place  engaged  in 
snch  commerce  on  the  line  of  railroad  in  ques- 
tion, and  providing  you  further  find  that  plidn- 
tiff's  cause  of  action,  if  any,  is  not  barred  by 
the  proceedings  and  judgment  of  the  District 
Court  of  the  United  States  in  Chicago,  as  de- 
fined in  other  instructions. 

"The  court  further  instructs  the  jury  that 
if  you  believe  and  find  from  the  evidence  that 
the  defendant  Jacob  M.  Dickinson,  receiver,  nn- 
der the  orders  and  decree  of  the  District  Court 
of  the  United  States  at  Chicago,  111.,  transfer- 
rad  and  surrendered  all  of  the  property  and 
rights  of  defendant  company's  railway  system 
to  defendant  railway  company,  and  said  de- 
fendant railway  company  received  and  accept- 
ed the  same,  and  entered  into  the  possession 
thereof,  and  assumed  the  defense  of  all  actions 
in  law  or  in  equity  against  said  receiver,  and 
that  said  railway  system  and  its  property  was. 
without  sale  and  foredosure,  redelivered  to 
defendant  railway  company,  induding  the  im- 
provements and  betterments  of  said  property, 
which  yott  find  from  the  evidence  to  have  been 
made  to  said  property  under  the  said  receiver- 
ship, providing  you  find  the  same  exceeded  the 
sum  of  $75,000,  the  amount  sued  for  in  this* 
action,  then  you  will  find  a  verdict  against 
both  defendants  and  in  favor  of  the  plaintiff." 

The  jury  returned  a  verdict  for  plaintiff, 
assessing^  bis  damages  at  a  substantial  sum, 
and  judgment  was  given  accordingly.  De- 
fendants appeal. 

[1]  While  numerous  exceptions  were  saved 
to  the  rulings  of  the  trial  court  on  the  ad- 
mission of  evidence,  and  those  exceptions 
were  preserved  in  the  motion  for  a  new  trial, 
they  were  not  referred  to  in  the  oral  argu- 
ment, nor  are  tbey  mentioned  In  the  briefs 
filed  here;  they  will  therefore  be  treated  as 
abandoned.  Alleged  errors  in  refusing  in- 
structions asked  by  defendants  and  in  giving 
the  instruction  herelnl)efore  set  out  for 
plaintiff  are  relied  upon  for  a  reversal  of  the 
Judgment.  Appellants  contend  that  the 
court  should  have  directed  a  verdict  for  each 
of  them  on  these  grounds:  (1)  The  plaintiff 
was  estopped  by  the  judgment  of  the  United 
States  District  Court,  rendered  on  the  spe- 
cial master's  report,  from  further  prosecut- 
ing the  action;    (2)  the  final  decree  of  that 
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court  In  discharging  the  receivership  absolv- 
ed the  property  of  the  railway  company 
from  liability  for  or  on  account  of  plaintiff's 
claim;  and  (3)  plaintiffs  own  negligence 
was  the  proximate  canse  of  his  injuries.  We 
will  consider  these  in  the  order  named. 

I.  In  avoidance  of  the  Judgment  of  the 
United  States  District  Court  disallowing  his 
claim,  respondent  by  his  pleading  and  evi- 
dence endeavored  to  show  that  his  alleged 
appearance  in  that  conrt  was  unauthorized, 
and  for  that  reason  the  court  was  without 
Jurisdiction  and  the  Judgment  a  nullity. 
appellants  find  no  fault  with  respondent's 
pleading  with  respect  to  this  phase  of  the 
case,  and  they  seem  to  concede  that  there 
was  sufficient  evidmce  to  take  the  case  to 
the  Jury  on  the  qnestion  of  whether  Whit- 
sett  and  Pope  were  authorized  to  ffle  the 
claim  in  the  District  Court  But  they  do 
contend  that  the  Judgment  of  that  court,  be- 
ing valid  on  the  face  of  the  record,  cannot 
be  thns  collaterally  attacked. 

[2,  >]  It  has  long  been  the  rule  in  tills 
state  that  a  domestic  Judgment  cannot  be 
assailed  collaterally  on  the  ground  that  it 
was  rendered  upon  the  unauthorized  appear- 
ance of  an  attorney  (Cochran  v.  Thomas,  131 
Mo.  258,  33  S.  W.  6;  Scott  v.  Roystoo,  223 
Mo.  568,  594,  123  S.  W.  464),  although,  as 
pointed  out  in  Scott  t.  Royston,  the  tenden- 
cy of  recent  decisions  in  many  Jurisdictions 
Is  to  establish  the  doctrine  that  any  Judg- 
ment resting  on  an  unauthorized  appearance 
is  absolutely  void.  The  Judgment  in  ques- 
tion, however,  is  not  a  domestic  Judgment 
It  la  a  Judgment  of  a  United  States  District 
Court  Bitting  in  the  state  of  Illinois  and,  as 
to  its  attributes  now  under  consideration,  it 
stands  upon  the  same  footing  as  the  Judg- 
ment of  a  court  of  a  sister  state.  Cooper  t. 
Newellj  173  U.  S.  665,  666,  567,  19  Sup.  Ct 
506,  43  L.  Ed.  808. 

[4]  Appellants  have  not  pointed  out  any 
controlling  decision  of  this  court,  holding 
that  such  a  Judgment,  when  effect  is  sought 
to  be  given  it  in  the  courts  of  this  state, 
may  not  be  challenged  on  the  ground  that 
the  court  that  rendered  it  was  without  Ju- 
ri8dlcti<».  It  is  true  that  in  the  early  case 
of  Warren  t.  Lusk,  16  Mo.  102,  it  was  held 
that  under  the  "foil  faith  and  credit"  clanse 
of  the  Constitution  and  the  act  of  Congress 
passed  pursuant  thereto,  in  a  suit  on  a  Judg- 
ment of  another  state,  no  plea  could  be  set 
up  against  it  that  was  inadmissible  In  a  suit 
on  a  similar  Judgment  of  this  state.  This 
case  was  overruled,  however,  in  Marx  v. 
Fore,  51  Mo.  60,  11  Am.  Rep.  432,  in  which 
It  was  held  that  the  Judgments  of  other 
states  are  Just  as  conclusive  as  domestic 
Judgments,  with  this  exception,  that  they  are 
open  to  inquiry  as  to  the  Jurisdiction  of  the 
court  and  notice  to  the  defendant,  and  this 
inqniry  can  be  made  notwithstanding  the  re- 
citals.   The  question  considered  in  that  case 
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was  whether,  when  suit  is  brought  on  a 
Judgment  of  another  state,  such  Judgment 
may  be  attacked  and  the  want  of  Jurisdic- 
tion and  a  simulated  appearance  be  shown 
by  answer,  or  whether  the  party  who  is  sued 
upon  It  is  compelled  to  go  to  the  state  where 
It  was  rendered  and  there  proceed  directly 
to  overthrow  it.    It  was  held  that — 

"Citizens  are  not  driven  to  foreign  states  to 
protect  their  riglits.  If  they  have  a  legal  right, 
or  are  being  subjected  to  a  wrong,  they  may 
look  for  protection  to  the  tribnnal  having  Ju- 
risdiction over  them  and  th«  subject-matter, 
if  the  opposite  party  has  placed  Mm— If  with- 
in this  Jurisdiction." 

[!]  It  was  further  held  that  the  facts 
showing  want  of  Jurisdiction  might  be  set 
up  In  the  answer  that  under  our  Code  such 
pleading  would  be  equivalent  to  a  direct  ac- 
tion by  a  bill  In  equity  to  set  aside  the  Judg- 
ment Subsequent  decisions  disregarded 
this  refinement,  however,  and  In 'a  general 
way  followed  the  doctrine,  established  by 
the  decisions  of  the  Supreme  Court  of  the 
United  States  and  of  practically  all  the 
state  conrts,  to  this  effect:  Neither  the  con- 
stitutional provision  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  Judicial  proceedings' 
of  every  other  state,  nor  the  act  of  Congress 
passed  in  pursuance  thereof,  prevents  an  in- 
quiry into  the  Jurisdiction  of  the  court  by 
which  a  Judgment  offered  in  evidence  was 
rendered,  and  accordingly  when  a  Judgment 
recovered  in  one  state  is  pleaded  or  present- 
ed in  the  courts  of  another  state,  whedier 
as  a  cause  of  action  or  a  defense  or  as  evi- 
dence, the  party  sought  to  be  bound  or  af- 
fected by  it  may  always  Impeach  Its  validity 
and  escape  its  effect  by  showing  that  the 
court  which  rendered  it  had  no  Jurisdiction 
over  the  parties  or  the  subject-matter  of  the 
action.  And  the  recitals  in  the  record  of 
any  such  Judgment,  on  the  subject  of  Juris- 
diction, may  be  controverted  by  extraneous 
evidence.  Napton  v.  Lcaton,  71  Mo.  358; 
Eager  v.  Stover,  59  Mo.  87;  Barlow  v.  Steel, 
65  Mo.  611 ;  Bradley  v.  Welch,  100  Mo.  258, 
12  S.  W.  911;  Hays  v.  Merkle,  67  Mo.  App. 
55;  Banister  v.  Weber,  82  Mo.  App.  528; 
Hester  v.  Frlnk,  189  Mo.  App.  40,  45,  176  S. 
W.   481;    Thompson   v.  Whitman,   18  Wall, 

457,  21  L.  Ed.  897 ;  Cooper  v.  Newell,  supra ; 
Brown  v.  Fletcher's  Estate,  210  U.  S.  loc. 
cit.  88,  28  Sup.  Ot.  702,  62  L.  Ed.  966;  Kll- 
boum  V.  Thompson,  103  U.  S.  168,  107,  198, 
26  li.  BSd.  377. 

[8]  Lieber  v.  Lieber,  239  Mo.  1,  143  S.  W. 

458,  dted  by  appellants,  is  not  out  of  har- 
mony with  the  doctrine  Just  stated.  In  that 
case  a  decree  of  divorce  rendered  in  the 
state  ot  Illinois  was  attacked  on  the  ground 
that  the  court's  Jurisdiction  rested  upon  a 
false  aflidavlt  and  perjured  testimony.  It 
was  claimed  that  the  affidavit  of  nonresl- 
dence  of  the  defendant,  on  which  the  order 
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of  publication  was  based,  and  the  plaintliTB 
testimony  that  he  bad  resided  In  Illinois  tbe 
requisite  length  of  time  to  enable  him  to 
bring  the  suit  under  the  statute  of  that 
state,  were  untrue  in  fact.  These  facts,  the 
residence  of  tbe  plaintiff  prior  to  instituting 
the  suit  and  the  nonresidence  of  tbe  defend- 
ant, had  to  be  alleged  and  proved  before  tbe 
court  could  entertain  Jurisdiction  to  hear 
tbe  cause.  Their  existence  was  therefore 
necessarily  determined  by  tbe  court,  and 
such  adjudication  we  held  was  invulnerable 
to  collateral  attack.  The  case  is  clearly  il- 
lustrative of  the  well-recognized  distinction 
between  those  facts  which  involve  Jurisdic- 
tion over  the  parties  and  subject-matter  and 
those  quasi  jurisdictional  facts,  without  the 
allegation  of  which  the  court  cannot  prop- 
erly proceed,  and  without  proof  of  wUcb  a 
decree  should  not  be  made;  absence  of  the 
former  renders  the  judgment  void  and  as- 
sailable collaterally,  but  the  existence  of  the 
latter,  with  some  exceptions  (Wagoner  v. 
Wagoner,  229  8.  W.  a064,  recently  decided 
by  this  court  and  not  yet  [officially] , report- 
ed), cannot  be  inquired  into  in  a  collateral 
proceeding. 

In  accordance  with  the  rule  heretofore 
jstated,  with  respect  to  the  Judgments  of 
other  Jurisdictions,  the  Judgment  of  the 
United  States  District  Court  In  question  was 
subject  to  challenge  in  this  cause  by  the 
plaintifC  on  the  ground  that  the  Institution 
of  the  proceedings  in  that  court,  which  cul- 
minated In  tbe  Judgment,  was  unauthorized 
by  him. 

[7]  II.  1.  The  final  decree  discharging 
the  receivership  contains  a  provision  absolv- 
ing the  property  of  the  railway  company, 
after  its  return  to  the  company,  of  liability 
in  respect  to  all  claims  against  the  receiver 
not  file^l  with  the  special  master  for  hearing 
and  determination  on  or  before  a  designated 
date,  and  through  a  subsequent  provision  tbe 
court  attempts  to  retain  Jurisdiction  to  en- 
force the  former  one.  The  decree  (prepared 
no  doubt  by  skillful  counsel)  was  artfully 
drawn,  but  the  situation  with  which  it  dealt 
was  not  a  whit  different  from  that  described 
In  Railway  v.  Johnson,  151  U.  S.  81,  14 
Sup.  Ct.  250,  38  L.  Ed.  81,  and  tbe  reasoning 
of  the  Supreme  Court  in  that  case,  in  pass- 
ing upon  the  validity  and  effect  of  a  similar 
decree,  can  with  equal  propriety  be  applied 
in  this: 

"In  this  connection  it  should  be  observed 
that  the  property  was  not  sold,  but  merely  re- 
delivered to  the  company.  No  judgment  in 
rem  was  entered;  no  fund  existed  through  a 
sale  in  foreclosure;  the  earnings  far  exceeded 
the  debts  during  the  temporary  management; 
and  it  did  not  appear  that  either  in  reference 
to  expenses  incurred  in  the  administration  or 
in  the  matter  of  claims  resting  on  controverted 
priorities,  or  otherwise,  there  were  any  equi- 
ties to  be  adjusted  which  required  the  further 
ex<»rcise  of  jurisdiction.    •    •    • 


"The  general  equity  jurisdiction  of  the  <dr- 
cuit  court  DO  doubt  embraced  the  authority  to 
hold  possession  of  tbe  property  and  to  de- 
termine the  rights  of  all  persons  who  were  par- 
ties, or  who  made  themselves  parties,  to  the 
proceedings  before  it;  and  if  the  property  se- 
questrated had  gone  to  sale  and  a  fund  been 
realized  for  distribution,  then,  upon  notice  ap- 
propriate to  proceedings  in  rem,  the  defendant 
in  error  might  have  been  bound  by  the  dispo- 
sition therenpon  made.    *    *    • 

"Certainly  the  preservation  of  general  eqnit} 
jurisdiction  over  suits  instituted  against  re- 
ceivers without  leave  does  not,  in  promotion  o{ 
the  end  of  justice,  make  it  competent  for  the 
appointing  court  to  determine  the  rights  of 
persons  who  are  not  before  it  or  Mibject  to  its 
jnrisdiction;  and  the  right  to  sue  wttboot  re- 
sorting to  the  appointing  court  wliich  involves 
the  right  to  obtain  judgment,  cannot  be  as- 
sumed to  have  been  rendered  practically  value- 
less by  this  further  provision  in  tbe  same  sec- 
tion of  the  statute  which  granted  it." 

One  cannot  read  tbe  decree  without  com- 
ing to  the  conclnsion  that  the  sole  purpose 
of  inserting  therein  the  provisions  above  re- 
ferred to  was  to  deprive  all  persons  having 
daims  against  the  receiver  of  the  right  to 
sue  on  them  in  the  state  courts.  If  they  so 
elected;  in  any  event  that  was  th^r  neces- 
sary effect,  and  they  could  serve  no  other 
purpose  whatever.  It  must  be  held,  there- 
fore, that  those  provisions  of  the  decree  are 
not  binding  on  respondent,  U  bis  appearance 
In  the  District  Conrt  was  nnantfaorUed. 
Smith  ▼.  Lumber  Oo.  (D.  0.)  200  Fed.  647; 
Ballroad  v.  Hulbert,  205  Fed.  248,  126  a  C. 
A.  98;  Railway  v.  Bloom,  164  U.  S.  636,  17 
Sup.  Ct  216,  41  L.  Ed.  680;  Cabieman  v. 
Railway,  179  D.  S.  335,  21  Sup.  Ct  171,  45 
L.  Ed.  220. 

[>,  9]  2.  The  railway  company  contends 
that  a  personal  Judgment  cannot  be  render- 
ed against  it  This,  because  the  alleged 
wrong  causing  plaintiff's  Injury  was  com- 
mitted by  the  receiver  while  he  was  operat- 
ing the  road,  and  under  the  final  decree  it 
assumed  and  became  bound  to  pay  only  such 
claims  against  the  receiver  as  were  filed 
with  tbe  special  master  and  established  in 
accordance  with  its  terms.  All  of  this  is 
true,  but  it  does  not  dispose  of  the  compa- 
ny's liability.  The  record  evidence  shows 
ooncIusiTely  that  the  receiver,  out  of  the 
earnings  of  the  roads  during  his  manage- 
ment hot  only  paid  current  operating  ex- 
pntses,  but  applied  to  permanent  improve- 
ments of  the  property  sums  which  in  the 
aggregate  greatly  exceeded  the  amount  of 
plaintUTs  <daim.  The  claim,  if  valid,  was 
payable  out  of  the  earnings  in  tbe  receiver's 
hands.  He,'  instead,  put  them  into  better- 
ments, and  the  property  thus  enltanced  in 
value  was  returned  to  the  company.  Inde- 
pendently of  the  decree,  and  under  general 
equitable  principles,  the  plaintiff  has  a  right 
to  follow  the  fund  and  have  tbe  property 
into  which  It  has  gone  charged  wlUi  the  pay- 
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ment  of  his  daim,  when  established.  But 
on  the  facts  conclusively  shown  by  the  rec- 
ord no  right  or  advantage  would  accrue  to 
the  railway  company  by  compelling  the 
plaintiff  to  resort  to  such  an  equitable  pro- 
ceeding. 'Whether  Judgment  for  the  amount 
of  his  claim  be  rendered  against  it  general- 
ly, or  whether  such  amoimt  be  made  merely 
a  charge  against  Its  property,  cannot  make 
the  Bllgbtest  difference  to  the  company.  In 
either  event  the  conseauences  to  It  would 
be  precisely  the  same.  Under  such  circum- 
stances the  rendition  of  a  personal  Judgment 
has  been  held  not  to  be  Improper.  Ballway 
T.  Bloom,  supra. 

[10]  3.  The  receiver's  demurrer  to  the  evi- 
dence should  have  been  sustained.  "It  is 
well-settled  law  that  suits  against  a  receiv- 
er are  in  effect  only  against  the  receiver- 
ship; he  being  regarded  as  In  the  nature 
of  a  corporation  sole.  Sudi  suits  are  against 
the  funds  in  his  hands.  His  contracts,  mis- 
feasances, and  negligences  (apart  from  per^ 
sonal  misconduct  or  personal  negligence)  are 
ofScial,  not  personal.  Judgments  against  him, 
are  payable  only  from  the  property  or  mon- 
ey in  his  hands,  and  his  discharge  as  receiv- 
er absolutely  puts  an  end  to  his  liability." 
Smith  V.  Lumber  Co.  (D.  O.)  supra,  200  Fed. 
loc  clt  650,  and  cases  cited. 

[11]  Respondent  suggests  that  the  continu- 
ance of  the  receiver  as  a  party  defendant, 
notwithstanding  his  discharge.  Is  proper  be- 
cause the  effect  and  validity  of  the  Judgment 
rendered  by  the  District  Court  in  his  favor 
and  against  plaintiff  is  at  issue.  If  this 
were  a  direct  action  to  set  aside  that  Judg- 
ment, the  position  might  be  tenable,  but  in 
this  proceeding  the  Judgment  can  be  Just  as 
effectually  Interposed  as  a  defense  by  the 
railway  company  on  the  one  band  and  its 
'  validity  assailed  by  the  plaintiff  on  the  oth- 
er without  as  with  the  receiver  being  a 
party.. 

UL  Appellants  finally  insist  that  the 
court  should  have  directed  a  verdict  in  their 
favor  because  plaintiff's  evidence  shows  as  a 
matter  of  law  that  his  negligence  was  the 
proximate  cause  of  his  injury.  The  acts  of 
negligence  on  which  plaintiff  relies  are  the 
violations  of  the  rules  of  the  company:  (1) 
By  the  (q?erator  at  Clarksdale  In  giving  a 
signal  which  not  only  indicated  that  the 
block  was  clear,  but  that  he  had  communi- 
cated with  Piatt  River  and  that  a  stop  sig- 
nal against  opposing,  trains  was  displayed 
there,  whereas,  not  having  communicated 
with  Piatt  River,  he  should  have  given 
plaintiff  a  caution  card,  directing  him  to 
proceed  with  caution  and  expect  to  find  the 
block  obstructed;  (2)  by  the  operator  at 
Piatt  River  In  giving  1-98  a  clearance  card 
in  which  it  was  stated  that,  "1-93  may  be  In 
the  block,"  whereas,  not  having  communi- 
cated with  Clarksdale,  he  should  have  stop- 
ped 1-08  and  given  It  a  caution  card;   and 
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(3)  by  the  crew  of  1-98  In  leaving  Piatt  Riv- 
er ahead  of  its  schedule  and  then  proceed- 
ing without  having  their  train  under  control 
when  they  were  warned  that  1-83  might  be 
in  the  block. 

Conce<iing  that  there  was  evidence  tend- 
ing to  establish  these  acts  of  omission  and 
commission,  violative  of  the  rules  on  the 
part  of  the  signalmen  at  Olarksdale  and 
Piatt  River  and  the  train  crew  of  1-98,  the 
appellants  assert  that  such  acts,  singly  or 
combined,  did  not  operate  as  the  proximate 
cause  of  the  colUsfon.  Their  argument  Is  to 
this  effect:  If  the  Cflarksdale  operator  had 
communicated  with  Piatt  River,  he  would 
have  displayed  to  1-98  a  clear  signal.  Just 
as  be  did  do,  beoause  the  block  was  in  fact 
clear;  the  plaintiff  was  not  misled  by  the 
signal  because  he  knew  that,  notwithstand- 
ing a  clear  signal  was  displayed  at  his  end 
of  the  block,  1-96,  If  on  its  schedule,  would 
enter  the  block  from  the  opposite  direction 
at  12:30,  regardless  of  where  his  train  was, 
and  it  was  his  duty  to  keep  out  of  its  way; 
if  a  caution  card  had  been  given  plaintiff 
Instead  of  the  clear  signal.  It  would  have 
added  nothing  by  way  of  Informatlcm  or 
warning  with  resipect  to  the  precautions  re- 
qtiired  of  him  by  the  rules,  because  he  knew 
long  before  he  encountered  1-98  that  he 
could  not  reach  the  end  of  the  block  and 
clear  the  main  line  by  12:30,  and  that  his 
train  was  in  imminent  danger  unless  he  took 
measures  to  protect  it.  If,  at  the  time  1-96 
approached  Piatt  River,  the  operator  there 
had  communicated  with  Clarksdale,  he 
would  have  given  1-68  a  clearance  card.  Just 
as  he  did,  except  that  he  would  have  writ- 
ten on  it  "1-98  i«  in  the  block"  instead  of 
"may  (e"  in  the  block;  and  with  a  card  in 
either  form  the  crew  of  1-98  would  have  had 
the  right  to  proceed  into  the  block  Just  as 
they  did  on  the  assumption  that  1-93  would 
get  out  of  the  way  or  protect  itself.  Even 
if  1-98  left  Piatt  River  ahead  of  its  sched- 
ule, according  to  the  evidence  most  favor- 
able to  plaintiff,  the  time  to  the  extent  of 
which  the  schedule  was  anticipated  was  too 
short  for  1-93  to  have  reached  that  station 
and  gotten  on  the  siding  before  12:30.  The 
failure  of  the  Piatt  River  operator  to  stop 
1-98  and  give  it  a  caution  card  was  not  a 
factor  in  the  situation  because  the  block  was 
not  in  fact  obstructed,  except  by  1-93, 
which,  under  the  rules,  was  not  an  obstruc- 
tion to  a  superior  train.  The  cause  of  the 
collision,  therefore,  was  the  failure  of  the 
plaintiff  to  keep  his  train  out  of  the  way  of 
a  superior  train  as  the  rules  required  him 
to  do.  Knowing  that  he  had  only  22  minutes 
to  make  the  run  from  Clarksdale  to  Piatt 
River,  when  the  regular  schedule  required 
30  minutes,  he  should  either  have  not  enter- 
ed the  block,  or  else  have  gotten  a  train  or- 
der to  meet  1-98  at  Stockbrldge;  and  after- 
ward, as  be  was  proceeding  toward  Piatt 
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River,  when  it  became  apparent  that  be 
could  not  re7.ch  tbe  end  of  the  block  and 
clear  the  main  line  before  12:30,  he  should 
have  taken  tbe  Intermediate  siding,  or,  It 
too  late  to  do  that,  have  protected  bis  train 
with  a  flag. 

[12]  Assuming  th^t  appellants  have  cor- 
rectly construed  the  rules,  still  there  were 
questions  for  the  Jury,  PlaintltC's  train  was 
about  six  hours  late  at  Clarksdale;  be  bad 
tbe  right  to  make  up  time  whenever  be 
could;  there  was  evidence  tending  to  show 
that  be  could  reasonably  have  expected  to 
make  the  run  of  11  miles  to  Piatt  River  In 
18  or  20  minutes;  be  made  the  first  7  miles 
to  Stockbridge  in  12  minutes,  and  he  had 
10  minutes  to  complete  tba  run  of  something 
less  than  4  miles  to  the  switch  about  a  quar- 
ter of  a  mile  east  of  Piatt  River  station 
where  be  could  leave  the  main  line.  Under 
all  the  circumstances  it  was  for  the  jury  to 
say  whether  Jie  was  negligent,  either  In  leav- 
ing Clarksdale  when  be  did,  or,  having  done 
so,  in  not  taking  tbe  siding  at  Stockbridge. 

[13]  Again  tbe  Jury  could  have  well  found 
from  tbe  evidence  that  the  crew  of  1-98 
were  warned  before  tbey  left  Piatt  River 
dtatlMi  that  1-83  might  be  in  tbe  block ;  that 
they  knew  that  according  to  tbe  rules  1-83 
could  not  take  tbe  siding  at  Stockbridge 
without  a  train  order;  that  tbey  also  knew 
that  no  such  order  had  been  made  because. 
If  It  bad  been,  a  copy  would  have  been  de- 
livered to  them  at  St.  Joseph  or  Piatt  River; 
that  under  such  circumstances  it  was  their 
duty  to  have  proceeded  with  their  train  un- 
der such  control  that  they  could  have  stop- 
ped upon  coming  In  view  of  1-83  or  its  flag 
In  time  to  have  avoided  a  collision;  that 
they  did  not  so  proceed,  but,  on  the  contra- 
i-.v,  left  Piatt  River  ahead  of  their  schedule, 
immediately  increased  their  speed  after 
leaving  that  station,  and  ran  around  a  curve, 
where  only  a  short  stretch  of  track  just 
ahead  was  visible,  at  the  rate  of  30  miles 
an  hour;  that  In  so  doing  they  were  guilty 
of  negligence  of  the  greatest  character;  and 
that  such  negligence  was  the  proximate 
cause  of  plaintifTs  injury.  In  any  event  It 
was  for  the  jury  to  determine  whether  neg- 
ligence on  the  part  of  plaintiCr,  or  on  the 
l)art  of  the  signalmen,  or  on  the  part  of  the 
crew  of  1-08,  or  whether  any  of  the  alleged 
acts  of  negligence,  was  the  proximate  cause 
of  the  collision  and  the  resulting  injury. 

IV.  1.  Appellants  complain  of  plalntlfTs 
Instruction  No.  1  on  the  grounds:  First,  that 
it  assumed  as  true  all  the  matters  and  things 
set  out  In  its  first  paragraph ;  and,  second, 
that  Its  third  paragraph,  being  wholly  dis- 
connected from  what  precedes  it,  was  equiv- 
alent to  a  peremptory  instruction  to  tbe  jury 
to  find  for  the  plaintiff.  The  first  paragraph 
is  a  sort  of  preamble.  In  which  Is  consecu- 
tively set  forth  the  uses  and  purposes  of 
tbe  manual  block  system,  the  performance 


by  the  signalmen  of  their  several  functions, 
and  the  rights  and  duties  of  tbe  operators 
of  trains  with  respect  to  entering  and  pass- 
ing through  a  block  "under  the  rules  and 
practices"  of  the  defendant  receiver.  E^ch 
part  of  it  dealing  with  a  separate  phase  of 
operation  is  prefixed  with  an  "if  you  find" 
or  "if  you  further  find,"  but  the  paragraph 
ends  with  a  period,  and  the  next  begins  with 
"If,  therefore,"  apparently  assuming  that  all 
tbe  things  previously  stated  hypothetlcally 
were  true,  or  at  least  that  the  jury  must 
necessarily  find  them  to  be  true.  Assuming 
that  to  have  been  tbe  ^ect  of  tbe  Instruc- 
tion, was  it  for  that  reason  error  to  have 
given  it? 

[14]  A  great  deal  of  testimony  was  receiv- 
ed ostensibly  for  tbe  purpose  of  showing'  the 
methods  of  operating  trains  under  the  rules, 
but  as  a  matter  of  fact  it  took  a  much  wider 
scope,  going  in  effect  to  the  meaning  of  tbe 
rules  themselves  as  understood  by  the  wit- 
nesses. The  rules  in  question,  however, 
constituted  a  written  contract  between  the 
receiver  and  bis  employes;  their  construc- 
tion, therefore,  devolved  exclusively  upon 
tbe  court  3  Labatt's  Master  and  Servant  (2d 
Ed.)  i  1121.  And  tbe  question  of  whether 
Instruction  No.  1  was  erroneous  in  tbe  re- 
spect under  consideration  depends  largely 
on  whether  or  not  its  assumptions  are  in 
harmony  with  the  rules  correctly  construed. 

A  reading  of  the  rules  governing  the  man- 
ual block  system  used  by  Che  receiver  makes 
it  dear  that  the  essential  and  controlling 
protective  features  of  that  system  were  pro- 
vided by  rule  817,  and  that  the  other  rules 
dealt  with  situations  that  are  more  or  less 
incidental  or  exertional  in  train  operation. 
Rule  317  provides  for  both  opposing  and  fol- 
lowing movements.  According  to  Its  provi- 
sions to  admit  a  train  to  a  block  the  signal-' 
man  must  examine  the  block  record,  and, 
if  the  block  Is  clear,  call  the  next  station  in 
advance,  and  request  tbe  signalman  there  to 
display  a  stop  signal.  The  latter  signalman, 
if  the  block  is  clear,  must  display  a  stop  sig- 
nal to  opposing  trains,  and  reply  that  the 
stop  signal  Is  displayed ;  and  the  signalman 
at  the  entrance  of  the  block  must  then  dis- 
play tbe  signal  indicating  that  tbe  block  is 
clear.  These  are  tbe  clearly  prescribed 
conditions  on  which  a  train  from  either  di- 
rection may  be  admitted  to  a  block;  and  a 
clear  signal  at  the  entrance  of  the  block  nec- 
essarily implies  that  all  of  the  conditions 
have  been  met — ^tbat  not  only  Is  the  block 
clear,  but  that  a  stop  Signal  against  oppos- 
ing trains  Is  displayed  at  the  other  end. 
Notwltbstandlng  these  plain  and  explicit 
provisions  of  rule  317,  appellants  contend 
that  after  a  freight  train  has  been  admitted 
to  a  Mode  in  strict  conformity  with  their  re- 
quirements a  superior  train  of  tbe  same 
class  may  enter  the  block  from  the  opposite 
direction  in  total  disregard  of  the  stop  sig- 
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nal  displayed  there.  In  support  of  their 
contention  they  cite  rules  87,  88,  302,  and 
382.  Rules  87  and  88  in  effect  declare  that 
an  Inferior  train  must  keep  out  of  the  way 
of  opposing  superior  trains;  rule  302  says 
that  "block  signals  control  the  use  of  blocks, 
but,  unless  otherwise  provided,  do  not  super- 
sede the  superiority  of  trains";  and  rule 
382  provides  that  a  "superior  train  (in  ei- 
ther direction)  will  be  permitted  to  enter  the 
block  under  block  restrictions."  To  give  un- 
restrained effect  to  the  language  of  these 
rules  according  to  its  literal  import,  is  to 
nullify  rule  317  and  destroy  the  essential 
features  of  the  manual  block  system.  Un- 
der the  rules  as  so  construed  the  system  af- 
fords protection  to  passenger  trains  only, 
because  regular  time-table-  freights  must  re- 
ly solely  on  the  schedules,  except  when  aid- 
ed by  a  train  order,  and  extras  apparently 
move  only  on  train  orders  in  any  event. 

[iS]  Evidently  the  receiver  thought  when 
he  adopted  these  rules  that  each  of  them 
could  be  given  effect  without  violating  any 
of  the  others.  They  should  therefore  be  so 
construed,  if  possibla 

[18]  Rules  87  and  88  were  general  rules 
applicable  over  the  entire  Rock  Island  Sys- 
tem— ^both  where  block  systems  were  in  use 
and  where  they  were  not.  They  embodied 
what  has  been  called  a  fundamental  princi- 
ple of  railroad  operation,  and  by  rule  302 
the  principle  was  recognized  and  retained 
as  a  continuing  one  under  the  manual  block 
system.  But  if  its  application,  as  directed 
by  rules  87  and  88,  was  in  no  way  modified 
or  restrained  by  the  adoption  of  the  block 
system,  of  what  avail  was  that  forstem? 
What  additional  measures  of  safety  did  it 
bring  to  the  dangerous  service?  It  seems 
more  reasonable  to  construe  rule  302  as 
meaning  that  block  signals  control  the  use 
of  blocks  absolutely,  in  the  sense  that  such 
signals  cannot  be.  ignored,  and  rights  accept- 
ed under  them  cannot  be  disregarded,  but 
that*  train  (^)eratives  in  accepting  the  use  of 
blocks  under  the  signals  must  do  so  with 
due  regard  to  the  rights  of  superior  trains. 
In  other  words,  when  a  signal  is  displayed 
to  an  inferior  train,  indicating  that  the 
block  in  advance  Is  clear,  such  train  may 
accept  the  block,  and,  having  done  so,  it  will 
be  protected  from  opposing  trains  by  the 
stop  signal  dislayed  at  the  other  end  until  it 
reaches  that  point,  but  an  inferior  train 
should  not  acc^t  a  blodc  when,  by  doing  so. 
It  will  encroacb  upon  the  time  of  a  superior 
train.  Under  rule  318  a  freight  train  may 
t>e  permitted  to  follow  a  frel|;ht  train  into 
a  block  with  a  "block  restriction  card." 

[17,  II]  The  language  of  rule  382  that  a 
train  accepting  a  signal  to  proceed  to  the 
next  block  station  on  its  schedule  or  right, 
and  failing  to  do  so,  must  take  an  interme- 
diate siding  or  protect  itself  as  prescribed  by 
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rule  99,"  when  read  In  connection  with  318 
and  other  rules,  must  be  construed  as  pro- 
\'lding  protection  against  following  trains 
only.  In  front,  a  train  is  not  only  protecteil 
by  the  stop  signal  displayed  at  the  block 
station  in  advance,  but  under  rule  381  no 
other  train  is  permitted  to  meet  or  pass  it  at 
an  Intermediate  siding  without  a  train  or- 
der. The  last  sentence  in  rule  382,  "A  su- 
perior train  (in  either  direction)  will  be  per- 
mitted to  enter  the  block  under  block  re- 
strictions," evidently  means  that  a  superior 
train  will  be  permitted  to  enter  a  biodi  oc- 
cupied by  an  inferior  train.  If  going  in  the 
.same  direction,  with  a  caution  card,  and  it 
coming  from  the  ow>osite  direction,  under  o 
train  order  to  I>oth  to  meet  or  pass  at  an 
intermediate  siding.  This  construction  of 
the  rules  Just  mentioned  seems  more  reason- 
able than  the  one  contended  for  by  appel- 
lants, in  view  of  the  ends  sought  to  be  at- 
tained by  the  rules  as  a  whole,  namely,  the 
safety  of  those  engaged  in  <^>erating  trains 
and  expedltl<ni  in  the  handling  of  traffic. 
But  if  those  rules  are  fairly  subject  to  ei- 
ther of  .the  two  constructions,  under  the 
circumstances  of  this  case,  the  one  most  fa- 
vorable to  the  plaintlfF  should  be  adopted, 
because  it  was  the  duty  of  the  receiver  to 
have  made  and  enforced  rules  sufficiently 
clear  and  specific  as  to  be  capable  of  being 
intelligently  understood  and  obeyed  by  his 
employes.  8  Labatt's  Master  &  Servant  (2d 
Ed.)  1122. 

[II]  Returning  to  plaintiff's  instruction 
No.  1,  we  find  that  it  assumed  in  effect  that 
the  manual  block  system  was  in  use  by  tlie 
receiver  (the  case  was  tried 'on  that  theory 
by  both  sides),  and  that  it  was  the  duty  of 
the  signalmen  and  train  operators  to  dis- 
charge their  several  functions  thereunder  in 
accordance  with  the  provisions  of  the  rvdes 
as  we  have  construed  them.  These  assump- 
tions did  not  render  the  instruction  errone- 
ous. 

[20]  2.  The  third  paragraph  of  the  in- 
struction told  the  Jury,  in  effect,  that  if  they 
found  that  the  property  of  the  railway  com- 
pany was  returned  to  It  by  the  receiver 
without  sale  or  foreclosure,  with  improve- 
ments and  l)etterments  exceeding  In  value 
$75,000,  they  should  return  a  verdict  for  the 
plaintiff.  There  is  no  reference  in  this  par- 
agraph to  anything  that  precedes  it,  nor  is 
there  any  reference  anywhere  in  the  preced- 
ing paragraphs  to  it.  In  both  form  and  con- 
tents it  is  wholly  disconnected  with  any- 
thing that  precedes  or  follows  it.  The  first 
and  second  paragraphs  purported  to  be, 
within  themselves,  a  complete  Instruction; 
they  submitted  to  the  Jiury  a  state  of  facts, 
which.  If  found  by  them,  authorized  a  ver- 
dict "in  favor  of  the  plaintiff."  The  third 
paragraph,  without  reference  to  them,  sub- 
mitted another  and  wholly  independent  state 
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of  facts,  and  told  tbe  Jory  that  If  tbey  found 
them,  wltliout  anytbing  more,  they  should 
find  "a  verdict  against  both  defendants  and 
in  favor  of  the  plaintiff."  The  facts  submit^ 
ted  in  the  last  paragraph  were  not  ooptro- 
verted.  The  direction  to  return  a  verdict 
for  plaintiff  If  they  were  found  was  therefore 
tantamount  to  a  peremptory  Instruction.  It 
was  no  doubt  the  Intention  of  cotinsel  in 
pr^aring  the  Instruction  that  It' should  con- 
vey to  the  Jury  the  direction  that,  if  they 
found  the  facts  under  the  first  and  second 
paragraphs,  they  should  return  a  verdict  tor 
plaintiff  against  tbe  defendant  receiver,  and 
if,  in  addition  to  that  finding,  they  also 
found  the  facta  specified  In  the  last  para- 
graph, they  should  return  a  verdict  for 
plaintiff  against  both  defendants.  But  we 
are  unable  to  reach  the  conclusion  that  the 
Jury  necessarily,  or  even  probably,  under- 
stood that  tbey  were  required  to  find  for 
plaintiff  under  the  first  and  second  para- 
graiAs  of  tbe  instruction  before  tbey  could 
find  for  bim  under  the  tliird,  in  tbe  face  of 
the  plain  Import  of  tbe  language  of  tbe  lat- 
ter. With  reluctance  we  feel  constrained  to 
hold  that  tbe  third  paragraph  of  tbe  in- 
struction was  so  misleading,  if  nothing 
more,  as  to  necessitate  a  reversal  of  tbe 
Judgment. 

Some  other  questions  are  raised  by  appd- 
lants,  but  they  are  not  deemed  of  sufficient 
merit  to  Justify  extending  for  their  consid- 
eration an  opinion  already  too  long. 

For  tbe  extor  noted,  tbe  Judgment  is  re- 
versed, and  tbe  cause  remanded. 

BEOWN,  C.,- absent 
SMAXiL,  0.,  concurs^ 

PER  CURIAM.  Tbe  foregoing  opinion  of 
RAGLAND,  C,  is  adopted  as  tbe  opinion  of 
tbe  court. 

All  concur,  ELDER,  J.,  in  results 


INTERNATIONAL   INDEMNITY   CO.  v. 
CRANDALL.      (No.    2870.) 

(Springfield  Court  of  Appeals.    Missouri.  Dec. 
6,  1921.) 

1.  Replevin  ^=>70— Burden  of  proof  on  plain- 
tiff. 

In  replevin  by  indemnity  company,  which 
bad  taken  a  bill  of  sale  from  owner  of  stolen 
automobile,  against  one  found  in  possession  of 
a  car  alleged  to  be  the  same,  the  bnrden  of 
proof  was  upon  the  plaintiff  to  show  the  iden- 
tity of  the  car,  and  not  on  the  defendant. 

2.  Appearand  error  is=>IOSO(l)— Exclusion  of 
deposition  held  harmless. 

Exclusion  of  a  deposition,  as  hearsay,  was 
not  prejudicial,  where  all  the  information  de- 


sired was  famished  in  another  deposition  ad- 
mitted in  evidence. 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;   Grant  Emerson,  Judge. 

Action  by  International  Indemnity  C<»n- 
pany  against  Fred  GrandalL  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

George  W.  Crowder,  of  Carthage,  for  ap- 
pellant. 

Walden  &  Andrews  and  H.  S.  Mill»,  all  of 
Joplln,  for  respondent 

COX,  P.  J.  Action  In  replevin  for  pos- 
session of  an  automobile.  Trial  by  Jury,  and 
verdict  for  defendant,  and  plaintiff  has  ap- 
pealed. 

On  or  about  April  10,  1919,  Dr.  Dwigbt  S. 
Bowen  a  physician  residing  in  the  city  of 
Los  Angeles,  Cal.,  lost  by  theft  an  automobile 
then  owned  by  him,  described  as  a  Hudson 
Super-Six  speedster,  1917  models  Tills  au- 
tomobile had  been  insured  against  theft  by 
appellant,  and  after  it  had  been  stolen  plain- 
tiff settled  with  Dr.  Bowen  and  took  a  bill  of 
sale  from  blm  for  tbe  automobile.  After- 
ward tbe  automobile  in  controversy  in  this 
case  was  found  In  a  garage  in  the  town  of 
Jasper,  in  Jasper  county,  and  was  claimed  to 
be  owned  by  defendant  Fred  CrandalL  The 
plaintiff  brought  replevin  suit  to  recover  this 
car.  At  tbe  trial,  the  question  involved  was 
tbe  question  of  tbe  identity  of  the  car.  Plain- 
tiff contended  that  the  car  r^levined  was  the 
one  stolen  from  Dr.  Bowen  in  Los  Angeles, 
Cal.,  while  defendant  denied  that  claim,  and 
undertook  to  trace  his  ownership  of  the  car. 

[1]  Tbe  principal  contention  of  appellant 
is  that  there  was  no  substantial  evidence  to 
sustain  the  verdict  of  tbe  Jury  in  favor  of 
tbe  defendant.  We  have  gone  carefully  over 
the  testimony,  and  find  that  the  evidence  as 
to  the  Identity  of  the  car  is  conflicting. 
While  there  is  strong  evidence  on  the  part  of 
plaintiff  that  the  car  Involved  was  tb»  car 
stolen  from  Dr.  Bowen  at  Los  Angeles,  Cal., 
there  Is  also  substantial  evidence  that  it  was 
not  that  car.  The  burden  of  proof  was  up- 
on the. plaintiff,  and  not  the  defendant  and 
after  a  careTul  review  of  all  tbe  testlmony 
we  are  clearly  of  the  opinion  that  tbe  trial 
court  would  not  have  been  Justified  In  direct- 
ing a  verdict  for  plaintiff,  and  that  we  can- 
not Interfere  with  tbe  verdict  of  the  Jury 
upon  this  appeal. 

[21  Appellant  complains  of  error  In  one 
instruction  given  on  behalf  of  defendant,  but 
when  this  instruction  Is  considered  in 
connection  with  Instruction  Ko.  1,  given  on 
behalf  of  plaintiff,  we  do  not  think  it  was  er- 
roneous. Appellant  offwed  at  tbe  trial  the 
deposition  of  Lucius  H.  Parker,  who  was  po- 
lice inspector  of  the  Detroit  Police  Depirt- 
ment.     This  deposition  was  objected  to  on 
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tbe  gromid  that  it  was  hearsay  and  also  In- 
competent. We  are  of  the  opinion  that  the 
court  was  right  In  sustaining  that  objec- 
tion. The  plaintiff,  however,  offered  another 
deposition  of  one  Walter  S.  Bines,  an  em- 
ployee of  the  Hudson  Motor  Car  Company 
at  Detroit,  Mich.,  and  In  this  deposition  all 
the  information  in  the  possession  of  the 
company  at  Detroit  that  related  to  the  car  In 
question  was  furnished,  and  if  the  deposi- 
tion of  Mr.  Parker  had  been  admitted  it 
would  have  added  nothing  to  the  testimony 
of  Mr.  Hlnes. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  will  be  aSLrmed. 

FARRINGTON  and  BBADLBT,  JJ,  con- 
cur. 


OAMMON  V.  McDowell.  (No.  2932.) 

(Springfield  Court  of  Appeals.     MissourL 
Dec.  6, 1921.) 

i.  Appeal  tm4  error  «=al089(8)— Denial  of  mo- 
tion to  make  aoeount  of  clalmaat  against  de- 
oedent'e  estate  more  deflnlte  beid  harmless. 
On  appeal  from  judement  allowiag  a  claim 
against  the  estate  pt  a  decedent,  denial  of  mo- 
tion to  require  a  claimant  to'malse  account  more 
definite  and  certain,  if  error,  was  not  ground 
for  reversal,  in  the  absence  of  a  showing  that 
the  executor  could  have  been  injured  by  the 
court's  action. 

2.  Courts  ®=3>9I(I)— Court  of  Appeals  bound 
by  Sopreme  Court's  construction  of  statute. 

The  Court  of  Appeals  is  bound  by  the  con- 
struction given  to  a  statute  by  the  Supreme 
Court. 

3.  Witnesses  ®s>l4l— Agent  of  party  to  con- 
tract with  deceased  held  competent  to  tes- 
tify to  giving  of  reoalpt  to  decedent 

In  proceedings  for  allowance  of  a  daim 
•gainst  the  estate  of  a  decedent,  claimant's 
agent  held  competent  to  testify  that  receipt, 
given  by  him  to  deceased,  which  had  been  of- 
fered in  evidence  by  executor  to  show  payment, 
had  been  given  for  money  paid  on  another  mat- 
ter, notwithstanding  Rev.  St.  1919,  §  5410,  pro- 
viding that  where  an  original  party  to  a  contract 
la  dead  the  other  party  cannot  testify  in  his 
own  favor  or  in  favor  of  any  party  claiming 
under  him. 

4.  Appeal  and  error  9=3e92(l)—£xcln8lon  of 
•uwera  to  questions  not  reviewed  in  afe- 
Miea  of  answers. 

Action  of  trial  court  in  sustaining  objec- 
tions to  questions  will  not  be  reviewed,  in  the 
absence  of  a  showing  as  to  the  answers  wit- 
nesses were  expected  to  have  made,  where  the 
questlong  themselves  did  not  indicate  what  the 
answers  would  be. 

5.  Limitation  of  actions  <S=»53(2)— Tenant's 
aeoonnt  wKb  landlord  held  "open  account" 
within  statute  of  limitations. 

Where  it  was  understood  by  landlord  and 
tenant  that  tenant  should  keep  premises  until  a 
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different  contract  should  be  made  or  the  ten- 
ancy terminated  as  provided  by  the  statute,  and 
where  tenant  did  not  pay  landlord  the  rent  due. 
but  at  different  times  credited  his  account  for 
merchandise  ^ven  landlord,  the  landlord  was 
not  barred  from  recovering  rent  for  period  of 
time  tenant  occupied  premises  prior  to.  five 
years  before  commencement  of  action  under 
Rev.  St.  1919,  i  1317;  the  account  being  an 
open  account  under  section  1322,  providing  that 
In  action  to  recover  balance  due  on  an  open  ac- 
count the  cause  of  action  shall  be  deemed  to 
have  accrued  from  the  date  of  the  last  item  in 
the  account  on  the  adverse  side. 

[E3d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Open  Ac- 
count] 

Appeal  from  Circuit  Court,  Dallas  County; 
C.  H.  Sklnl£er,  Judge. 

Proceedings  for  allowance  of  claim  of  T. 
M.  Gammon  against  the  estate  of  A  Clayton, 
deceased.  From  a  judgment  allowing  daim 
J.  C.  McDowell,  executor,  appeals.    Affirmed. 

Levi  Engle,  of  Buffalo,  for  appellant 
John  S.  Ilaymes  and  D.  M.  Rush,  both  of 
Buffalo,  for  respondent. 

COX,  P.  J.  The  respondent  filed  in  the 
probate  court  of  Dallas  county  a  clhlm  against 
the  estate  of  A.  Clayton,  deceased,  for  $304. 
This  proceeding  reached  the  circuit  court  of 
Dallas  county,  where  on  a  trial  before  the 
court  without  a  Jury  the  issues  were  found 
In  respondent's  favor  and  Judgment  rendered 
against  appellant  for  the  amount  asked. 

The  account  filed  is  as  follows: 

"Buffalo,  Mo.    July  22, 1918. 
"In  account  to  T.  M.  Gammon  from  A  Clayton, 

Dec.  Estate,  Dr. 
Rent  from  Uarch,  1904,  to  June  X,  1918,  mak- 
ing U  yean*  rent  at  iZM  per  month |3M  00 

Credit  to  bast  ot  my  ludgment  tiM  per  year     28  00 


Alao  making  1  pair  ahaea., 


t304  00 

—leaving  a  balance  due,  T.  M.  Gammon  to  this 
date." 

{1]  The  defendant  filed  a  motion  In  the 
circuit  court  to  require  the  respondent  to 
make  bis  account  more  definite  and  certain, 
which  was  overruled.  This  action  of  the 
court  is  assigned  as  error.  The  motion  did 
not  specify  In  what  particular  the  account 
should  be  made  more  specific,  and,  from  the 
record  In  this  case,  it  does  not  appear  that 
appellant  c<}uld  have  been  Injured  by  'the 
court's  action;  hence,  If  its  action  was  er- 
roneous, the  error  was  harmless. 

[2, 3]  At  the  trial,  a  receipt  for  certain 
money  paid  by  deceased  to  respondent  was 
offered  by  appellant  This  receipt  did  not 
show  on  what  account  the  money  was  paid, 
but  did  show  that  the  transaction  was  be- 
tween deceased  and  a  son  of  respondent  as 
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his  agent.  This  agent  was  permitted  over  the 
objection  of  appellant  to  testify  that  the  re- 
ceipt was  for  money  paid  on  another  matter. 
This  is  assigned  as  error  on  tlie  ground  that 
since  Clayton  was  dead,  the  agent  of  respond- 
ent with  whom  the  transaction  was  had.  by 
deceased  was  disqualified  by  section  5410, 
Rev.  Stat.  1919,  as  a  witness  in  relation  to 
that  matter.  It  has  been  held  in  a  number 
of  cases  In  this  state  that  when  one  of  the 
parties  to  a  transaction  Is  represented  by  an 
agent,  then  on  the  death  of  the  other  party 
the  agent  becomes  disqualified  by  reason  of 
the  statute  from  testifying  in  relation  there- 
to ;  but  the  Supreme  Court,  by  which  we  are 
bound,  held  otherwise  in  thie  case  of  Wagner 
y.  Binder  (Sup.)  187  S.  W.  1128,  loc.  clt  1151- 
il58,  and  overruled  the  former  cases,  which 
hold  that  under  such  circumstances  the  agent 
was  disqualified.  That  case  is  binding  on  us, 
and  this  point- must  be  ruled  against  appel- 
lant 

[4]  Atvellant  asked  certain  witnesses  to 
state  the  general  reputation  of  deceased  as 
to  promptness  in  paying  his  debts.  Objec- 
tions to  these  questions  were  sustained.  No 
statement  of  what  the  expected  answers 
would  be  was  made,  and,  since  the  questions 
did  not  in  themselves  indicate  what  the 
answer  would  be,  it  is  impossible  for  this 
court  to  determine  whether  or  not  the  an- 
swers, if  given,  would  have  been  beneficial  to 
appellant  Under  such  circumstances,  the 
appellate  court  will  not  review  the  action  of 
the  trial  court  in  sustaining  the  objections  to 
the  questions.  McCormick  v.  St  Louis,  16$ 
Mo.  315,  a38,  65  S.  W.  1038;  Emerson-Brant- 
Ingham  Imp.  Co.  v.  Simpson,  205  Mo.  App. 
56,  217  S.  W.  662 ;  McFem  v.  Gardner,  121 
Mo.  App.  1,  loc.  clt  13-14,  97  S.  W.  972. 

[S]  Appellant  asked  an  instruction  to  the 
effect  that  all  the  rent  which  accrued  more 
than  five  years  before  Clayton's  death  was 
barred  by  the  statute  of  limitation.  This 
was  refused.  The  contention  of  appellant  Is 
that  the  rent  accrued  each  month,  and  there- 
fore a  cause  of  action  arose  at'  the  end  of 
each  month,  and  that  the  accruing  rent  from 
month  to  month  did  not  constitute  a  mutual 
account  so  that  the  last  item  would  draw 
after  it  the  preceding  Items  and  prevent  the 
running  of  the  statute.  The  statute  (section 
1322,  B.  S.  1919)  is  as  follows: 

"In  an  action  brooght  to  recover  a  balance 
due  on  a  mutaal,  open  and  current  account, 
where  there  have  been  reciprocal  demands  be- 
tween the  parties,  the  cause  of  action  shall  be 
deemed  to  have  accrued  from  the  time  of  the 
last  item  in  the  account  on  the  adverse  side." 

The  account  in  this  case  is  made  up  from 
a  charge  of  $2  per  month  for  rent  for  a 
period  of  14  years.  On  this  a  credit  Is  al- 
lowed of  $2  per  year  and  a  further  credit  ot 
$4  foe  making  a  pair  of  shoes.    The  evidence 


shows  that  the  deceased  ran  a  shoe  repair 
shop,  and  had  been  in  that  business  for  some 
time  in  the  city  of  Buffalo  before  renting  a 
room  from  respondent  Some  14  years  be- 
fore his  death,  Clayton  desired  to  move  the 
location  of  his  shop,  and  rented  a  room 
from  respondent  and  agreed  to  pay  $2 
per  month  therefor,  but  there  was  nothing 
said  as  to  how '  long  he  should  retain  it. 
The  deceased  therefore  became  a  t«iant 
from  month  to  month,  and  occupied  the 
room  from  that  time  until  the  date  of  his 
death,  14  years  afterwards.  The  time  at 
which  payments  were  made  for  which 
respondoit  gave  credit  In  his  account  is  not 
shown,  so  we  shall  assume  that  none  of  them 
were  made  within  5  years  prior  to  the  death 
of  Clayton,  the  tenant  We  then  have  an 
open  account  for  rent  at  $2  per  month  under 
a  tenancy  from  month  to  month  extending 
over  a  period  of  14  years,  with  no  payments, 
of  rent  shown  in  the  last  S  years  of  the 
period.  In  determining  whether  or  not  the 
5-year  statute  of  limitations  (section  1317, 
Bev.  Stat  1919),  aptdles  and  bars  all  items 
accruing  more  than  6  years  before  the  death 
of  Clayton,  we  must  construe  this  section  In 
connection  with  section  1822  above  cited. 
The  great  weight  ,of  authority  outside  of  this 
state  in  construing  simlllar  statutes  is  to 
the  effect  that  when  the  items  are  all  on  one 
side  of  the  account  the  5-year  statute  will 
apply,  but  the  rule  has  been  settled  in  this 
state  that  if  It  shall  appear  by  the  conduct 
of  the  parties  while  the  account  is  aocmlng 
that  the  whole  was  to  be  regarded  as  one  as 
In  the  case  of  a  merchandise  account  against 
a  customer  for  goods  sold  at  different  dktes, 
the  last  item  of  the  account  draws  all  pre- 
ceding items  to  it  and  none  of  the  items  are 
barred  unless  all  are  barred.  Chadwlck  ▼. 
Ghadwlck,  116  Mo.  681,  22  S.  W.  479:  Vogel 
V.  Kennedy,  127  Mo.  App.  228, 104  S.  W.  1161: 
Bowman  v.  SheltCMi,  175  Mo.  App.  696,  158 
S.  W.  404. 

In  this  case  it  Is  apparent  from  the  conduct 
of  -the  parties  that  they  both  understood  that 
the  room  rented  by  deceased  should  be  kept 
by  him  continuously  until  a  different  con- 
tract should  be  made,  or  until  the  tenancy 
should  be  terminated  as  provided  by  the 
statute.  Tbey  certainly  did  not  contemplate 
that  in  case  suit  should  be  brought  for  ac- 
crued rent  a  separate  suit  shotald  be  filed  for 
each  month's  rent.  We  think  the  facts  in 
this  case  bring  It  within  the  rule  as  promul- 
gated by  the  courts  in  this  state,  and  hence 
the  5-year  statute  of  limitations  does  not 
apply. 

We  have  carefully  examined  the  other  er- 
rors assigned,  and  find  no  reversible  error 
therein. 

Judgment  afllrmed. 

FARRINGTON  and  BBADLBT,  JJ„  con- 
cur. 
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PARRISH  V.  HARTMAN.    (No.  2809.) 

(SpriDgfldd  Court  of  Appeals.    MissonrL    Dec. 
5,  1921.) 

1.  Veador  and  purchaMr  «s»l9l..-V«ndor  not 
liable  for  fatloro  to  deliver  posses»lon  at  time 
specHled  In  oontract  after  purohaser  had  given 
Mm  pormlMion  to  remain  for  reasonable  time. 

Purchaser  who,  at  time  specifled  in  contract 
for  delivery  of  poBseasion,  gave  vendor  permis- 
aion  to  occupy  premises  together  with  purchas- 
er for  a  reasonable  time,  could  not  within  snch 
reasonable  time  revoke  such  permission  without 
reason  and  recover  damages  from  vendor  for 
failure  to  deliver  possession  at  time  specified  in 
contract. 

2.  Trial  «=:3255(I4)— Claim  for  certain  damag- 
ea  abandoned  by  request  for  instruction  lim- 
iting damages. 

Purchaser,  having  demanded  f  100  for  ven- 
dor's failure  to  deliver  possession  at  specified 
time,  and  other  amounts  for  wrongful  removal 
of  fixtures,  abandoned  the  claim  for  removal  of 
fixtures  by  requesting  instruucion  limiting  his 
damages  to  the  flOO  claimed  for  failure  to  de- 
liver possession. 

Appeal  from  Circuit  Court,  Howell  County; 
E.  P.  Dorris,  Judge. 

Action  by  Henry  B.  Parrish  against  M.  S. 
Hartman.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

John  C.  Dyott,  of  St  Louis,  for  appellant 
B.  L.  Rhlnehart,  of  West  Plains,  for  re- 
spondoit 

BRADLEY,  J.  This  cause  Is  in  replevin, 
and  was  commeaced  in  a  Justice  of  tbe  peace 
court  It  went  to  the  circuit  court  by  appeal, 
and  was  there  tried  before  tbe  court  and 
a  Jury.  Defendant  filed  an  answer,  admltr 
ting  that  plaintiff  was  entitled  to  the  posses- 
sion of  the  property  replevlned,  but  coupled 
wltb  his  answer  a  counterclaim.  Judgment 
on  the  pleadings  went  for  plaintiff  on  tbe 
replevin  wing,  and  the  Issues  on  the  counter- 
claim were  submitted,  and  tbe  Jury  returned 
a  verdict  for  $1  in  favor  of  defendant  on  tbe 
counterclaim.  From  the  Judgment  rendered 
in  favor  of  defendant,  plaintiff  appealed. 

Plaintiff  sold  his  farm  in  Howell  county 
to  defendant  by  written  contract,  and  was  to 
give  possession  by  October  2,  1919.  Defend 
ant  at  the  time  of  the  contract  lived  in  Okla- 
homa. A  week  or  two  prior  to  the  time  when 
defendant  was  to  have  possession,  the  mother 
and  brother  of  defendant,  who  had  purchased 
an  adjoining  farm,  came  to  plaintltTs  home 
With  some  of  their  goods.  Plaintiff  took  them 
in  without  a  murmur,  and  they  cooked  in  his 
kitchen  and  occupied  a  small  adjoljjlng  house. 
On  the  night  of  October  1st,  defendant  ar- 
rived overland  from  Oklahoma  in  an  auto- 
mobile. The  deal  was  made  several  months 
prior,  and  defendant  had  deposited  ^4S  in  a 
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bank  in  Willow  Springs,  and  was  to  pay 
$1,450  in  15  days,  and  was  to  give  notes  and 
trust  deed  on  farm  to  secure  the  balance. 
*Yom  the  date  of  the  contract  to  October  2d 
plaintiff  had  no  word  from  defendant  Some 
delay  was  occasioned  in  arranging  about  the 
Insurance  and  the  trust  deed,  and  the  deal 
was  not  closed  in  fact  until  several  days 
after  October  2d.  In  the  meantime  the  two 
families  occupied  the  house  by  common  con- 
sent. Then  heavy  rains  began,  the  roads 
became  bad,  and  plaintiff  had  Mood  poison  In 
one  hand.  However,  plaintiff,  notwithstand- 
ing tbe  roads  and  blood  poison,  commenced 
mtfving  on  October  10th.  He  moved  two 
loads  a  day  with  a  "pony  team"  some  four 
miles  distant  and  had  moved  practically 
everything  out  of  the  house,  and  much  of 
the  other  property  belonging  to  him,  when 
defendant  arbitrarily,  and  without  (cause, 
so  far  as  this  record  shows,  forbade  plaintiff 
from  further  moving  his  property.  In  this 
situation  plaintiff  was  compelled  to  redress 
his  own  wrong  or  resort  to  the  remedy  the 
law  affords.  He  chose  the  latter  course.  De- 
fendant interposed  a  counterclaim  in  which 
he  demanded  $146.  Of  the  amount  demand- 
ed $100  was  for  the  failure  of  plaintiff  to 
deliver  possession  on  October  2d;  $16  was 
for  woven  wire  which  he  claimed  was  at- 
tached to  the  realty  and  wrongfully  removed 
by  plaintiff;  and  $30  was  alleged  to  be  for 
celling  from  the  upstairs,  a  pully  from  the 
well,  a  loft  from  tbe  smokehouse,  and  some 
fence  posts,  all  of  which  defendant  alleged 
were  wrongfully  removed  by  plaintiff. 

[1]  It  is  true  plaintiff -ndid  not  move  out 
on  October  2d,  but  be  did  deliver  possession 
of  all  that  defendant  at  that  time  demand- 
ed. Defendant  could  not  give  plaintiff  per- 
mission to  occupy  the  premises  with  blm 
for  a  reasons  Die  time,  and  then  without 
reason  revoke  that  permission,  and  recover 
damages,  nominal  or  otherwise,  for  breach 
of  contract  to  deliver  possession  on  October 
2d.  This  settles  the  $100  dcimand.  At  the 
trial  defendant  made  no  claim  to  the  wire, 
posts,  or  the  smokehouse  ceiling.  No  men- 
tion is  made  of  such  items.  If  the  smoke- 
house ceiling  was  like  the  other  so-called 
ceiling,  then  it  had  no  existence  as  ceiling. 
The  celling  upstairs  consisted  of  some  old 
skirts,  old  window  blinds,  and  some  old  rags 
which  plaintiff  had  put  up  to  protect  the  beda 
be  had  In  the  attic.  Defendant  does  not  say 
where  tbe  pulley  was  that  plaintiff  took,  anC 
does  not  say  that  it  was  attached  to  any- 
thing. Plaintiff  says  that  be  left  the  pulley 
for  the  well  rope. 

[2]  It  further  appears  that  defendant 
asked  an  Instruction  limiting  his  alleged  dam- 
ages to  the  $100  claimed  for  alleged  breaclv 
of  contract,  thus  showing  that  he  abandoned 
any  claim  for  damages  for  the  alleged  wrong- 
ful removal  of  the  things  mentioned  in  his 
counterclaim. 
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Plaintiff  demurred  to  the  evidence  offered 
In  support  of  the  so-called  counterdalm,  but 
was  overruled,  and  duly  saved  bis  exception.' 
We  think  this  demurrer  should  have  been' 
sustained.  There  was  absolutely  no  evidence 
tending  to  show  that  plaintiff  had  In  any 
wise  breached  bis  contract  As  pointed  out, 
he  did  remain  In  the  house  for  a  short  time, 
and  bis  property  remained  In  the  house  and 
about  the  place  for  a  short  time.  But  thitf 
condition  was  begun  with  defendant's  full 
consent  And,  further,  defendant  did  not 
arrive  for  possession  until  9  o'dodi  at  nigbC 
on  the  night  before  possession  was  to  be  de- 
livered the  next  day,  and  plaintiff  had  beard, 
nothing  from  him  directly  or  indirectly  from 
the  date  of  the  contract  several  months  pri- 
or. Defendant's  mother  and  brother,  when' 
they  came  about  the  middle  of  September, 
claimed  to  know  nothing  for  certain  of  the 
whereabouts  of  defendant  The  deed  had  not 
yet  been  made,  and  defendant  had  not  yet 
given  the  trust  deed.  In  this  situation  de- 
fendant had  no  ground  In  law,  and  certainly' 
none  In  reason,  to  expect  that  plaintiff  would 
have  everything  he  bad  off  the  premises  In 
three  hours  after  be  arrived.  The  contract 
Is  not  set  out  (md  It  may  be  that  plaintiff 
had  all  of  the  day  of  October  2d  to  deliver 
possession;  but,  if  that  be  the  case.  It  would 
not  change  the  situation.  But  aside  from 
all  this,  defendant  agreed  with  plaintiff  thaC 
be  might  have  a  reasonable  time  to  move, 
and  be  could  not  thereafter  revoke  that 
agreement  and  sue  for  breach  of  contract  to 
deliver  possession  on  the  dot 

Plaintiff  contends,  among  other  things  in' 
Ills  brief,  that  the  counterclaim  filed  by  de- 
fendant would  not  lie  In  this  cause,  but  our 
conclusion  on  the  merits  of  the  so-called 
counterclaim  makes  It  unnecessary  to  con- 
sider any  other  question. 

The  Judgment  below  should  be  reversed, 
and  It  Is  so  ordered. 

COX,  P.  J.,  and  FARRIMGTOM,  J,,  concur. 


WELLS  at  al.  v.  NULL.    (No.  2994.) 

(Springfield  Conrt  of  Appeals.    Missouri.    Dec. 
6,  1921.) 

I.  Anifflals  ®=>50 (2)— Township  voting  to  adopt 
stock  law  must  Join  group  of  fWe. 
To  authorise  an  election  in  one  township 
under  Bev.  St  1919,  g  4291,  to  restrain  domes- 
tic animals  from  running  at  large  in  that 
township.  It  must  join  a  group  of  five  or  more 
townsbips  previously  adgpting  the  law. 

2.  AttimaJs«=950(2)— Township  voting  en  adop- 
tion of  stock  law  may  Join  townships  of  aaoth- 
•r  county. 

One  township  joining  a  group  of  at  least 
five  townships,  located  in  another  county,  pre- 


viously adapting  the  law,  eonld  vote  to  re- 
strain domestic  animals  from  mnniog  at  large 
in  such  township,  under  Rev.  St  1919^  S  4291. 

Appeal  from  Circuit  Court  Pulaski  0>an- 
ty;  Lu  B.  Woodslde,  Judge. 

Action  by  J.  W.  Wells  and  otbers  against 
M.  A.  Null.  Judgment  for  defendant  and 
plaintiffs  appeaL    Affirmed. 

Frank  Farrls,  of  Bolla,  for  appellants. 
J.  J.  Crites,  of  Bolla,  and  J.  B.  Klrkbam, 
of  Dixon,  for  respondent 

COX,  P.  J.  This  is  an  action  by  appel- 
lants against  respondent  in  which  they  seek 
to  enjoin  him  as  constable  of  Union  town- 
ship in  Pulaski  county  from  restraining  cat- 
tle, swine,  and  sheep  belonging  to  plaintiffs 
from  running  at  large  in  said  township. 
A  temporary  injunction  was  issued.  Upon 
the  trial,  the  Issues  were  found  in  defeod- 
;  nt's  favor,  and  plaintiffs'  temporary  writ 
of  injunction  dissolved.  Plaintiffs  have  ap- 
pealed. 

[1]  The  only  question  in  Issue  at  the  trial 
was  the  validity  of  an  election  previously  held 
in  Union  township  In  Pulaski  county  to  re- 
strain domestic  animals  from  running  at 
large  in  that  township.  The  validity  of  that 
election  depends  on  whether  the  county  court 
of  Pulaski  county  had  jbrisdlctlon  to  order 
the  election.  The  vote  was  to  be  taken  in 
one  township  only,  and  hence,  to  authorize 
an  election  on  this  question  in  that  township, 
it  must  appear  that  it  joined  a  group  of  five 
or  more  townsbips  that  had  previously  adopt- 
ed the  law.  This  much  is  conceded  in  this 
case. 

The  question  of  jurisdiction  in  the  county 
court  to  order  tbis  election  depends  upon 
the  sufficiency  of  the  petition  presented  to 
the  county  court  and  the  finding  of  the  court 
as  shown  by  its  record  when  it  passed  on  the 
petition  and  ordered  the  election.  The  peti- 
tion in  describing  the  location  of  Uulon  town- 
sblp'used  the  following  language: 

"We  farther  represent  that  the  township  of 
Union  adjoins  five  or  more  townships  in  one 
body  in  Miller  and  Maries  coonties  that  have 
heretofore  adopted  the  law." 

The  court  adjudged  the  petition  suffidoit, 
and  ordered  the  election.  In  its  order  the 
court  foimd  that  Union  township  Is  located 
in  Pulasid  county,  and  adjoins  five  or  more 
townships  in  a  body  that  had  heretofore 
adopted  the  law  restraining  horses,  mules, 
asses,  cattle,  swine,  sheep,  and  goats  from 
running  at  large.  That  said  five  or  more 
townships  referred  to  by  petitioners  are  situ- 
ated in  Miller  and  Maries  counties.  Mo.,  ad- 
joining counties  of  said  Union  township  and 
to  Pulaski  county. 

[2]  The  question  here  presented  is  whether 
one  township  which  must  adjoin  a  group  of 
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at  least  Ave  townships  that  have  previously  [  that  bad  previously  adopted  the  law,  such 


adopted  the  law  In  order  to  be  permitted  to 
vote  on  the  question  of  restraining  domestic 
animals  from  mnning  at  large  can  count 
part  of  the  five  townships  In  one  county  and 
part  la  anotber,  with  none  in  the  county  of 
whidi  It  is  a  iMirt  This  court  held  In  Beever 
v.  Smith,  201  Mo.  App.  86,  20T  S.  W.  288,  that 
a  single  township  which  adjoined  one  other 
township  in  the  same  county  that  had  pre- 
viously adopted  the  law  could  cross  the  coun- 
ty line  and  finish  out  the  group  of  five  or 
more  by  counting  townships  in  another 
county,  although  the  tofwnshlp  then  seeking 
to  vote  on  the  question  did  not  Join  the 
townships  located  in  the  other  county.  The 
trial  court  in  this  ease  held  that  the  Beever 
Case  applied  to  the  facts  in  this  case,  and 
sustained  the  validity  of  this  election.  Ap- 
pellant now  contends  that  If  the  Beever  Case 
does  ai^ly  to  the  facts  In  this  case,  then  it 
is  wrong,  and  should  be  overruled.  We 
have  gone  carefully  over  the  history  of  leg- 
islation on  the  question  of  restraining  do- 
mestic animals  from  mnning  at  large,  and, 
without  giving  all  the  details,  we  may  call 
attention  to  tliat  history  briefly  in  order,  if 
we  can,  to  discover  the  legislative  Intent  in 
enacting  the  section  of  the  statute,  now  sec- 
tion 4291,  Stat,  1919,  permitting  one  town- 
ship to  vote  on  the  question  alone  when  it 
adjoins  a  group  of  five  others  that  have  pre- 
viously adopted  the  law. 

The  first  act  (Session  Acts  1888,  p.  27)  per- 
mitted a  county  to  vote  on  the  question  as  a 
whole.  That  provision  is  still  retained  as 
section  42^,  Rev.  St.  1919.  Under  that  sec- 
tion nothing  less  than  a  county  could  vote, 
and  elections  may  still  be  held  under  It.  In 
the  Acts  of  1885,  p.  29,  it  was  provided  that 
five  or  more  townships  in  one  body  in  any 
county  might  vote  on  the  question,  thus  re- 
ducing the  possible  unit  from  a  coimty  to 
fire  townships  This  remained  as  a  part  of 
the  law  until  1919  when  the  number  of  town- 
ships that  could  vote  alone  was  reduced  to 
three.  See  section  4288,  Stat.  1919.  In 
1919,  when  the  unit  was  reduced  from  five  to 
three  townships,  the  section  requiring  a  sin- 
gle township  to  adjoin  a  group  of  five  which 
had  previously  adopted  the  law  in  order  to 
vote  alone  was  not  changed.  In  the  Acts 
of  1887,  p.  20,  it  was  provided  that  when  one 
or  more  townships  lie  adjacent  to  a  river, 
and  half  or  more  of  said  townships  are  sub- 
ject to  overflow,  then  one  or  more  townships 
so  situated  could  vote  alone  on  the  question. 
It  has  since  been  provided  that  if  one  or  more 
townships  lie  adjacent  to  or  are  divided  by  a 
river,  the  vote  may  be  taken,  and  is  now  sec- 
tion 4289,  Stat.  1919.  It  has  also  been  pro- 
vided, by  what  is  now  section  4290,  Stat. 
1919,  that  when  a  navigable  stream  runs 
through  a  township,  then  either  part  of  that 
township   which    adjoins   another   township 


part  of  a  township  may  vote  alone  on  the 
question. 

The  whole  trend  of  legislation  from  the 
first  enactment  in  1883  to  the  present  seems 
to  evince  a  purpose  to  encourage  the  exten- 
sion by  vote  of  the  territory  over  which  the 
law  should  become  operative.  The  case  of 
Beever  v.  Smith  was  decided  by  this  court  in 
harmony  with  that  legislative  purpose,  and 
we  adhere  to  the  role  then  mad&  We  see 
BO  substantial  distinction  between  the  Beever 
Oase  and  this  case.  Our  conclusion  is  that, 
in  determining  the  right  of  one  township  to 
vote  alone  on  the  question,  county  lines  are 
to  be  disregarded  in  locating  a  body  of  five 
or  more  townships  that  have^  previously 
adopted  the  law,  and  if  the  one  township  ad- 
joins a  body  of  five  townships  that  have 
adopted  the  law,  then  it  is  Immaterial 
whether  said  five  townships  are  all  In  one 
county  or  are  In  two  or  more  counties. 

Judgment  affirmed. 


FARRINGTON  and  BRADLEY,  JJ, 
cur. 


con- 


METROPOLITAN  DISCOUNT  CO.  V.  WAS- 
SON St  al.     (No.  3008.) 

(Spriogfleld  Court  of  Appeals.     Missoari. 
Dec  5,  1921.) 

1.  Sales  (8=>354(4)-Allegations  held  Insoffl- 
dent. 

In  an  action  on  trade  acceptances,  defend- 
ant's allegations  that  they  were  obtained  fraud- 
ulently and  withont  consideration  under  a  con- 
tract with  plaintiff's  assignor  which  was  ob- 
tained fraudulently  and  without  consideratiod 
and  was  void  h«ld  tnguSdent  to  raise  an  issue 
of  fraud;  no  fact  constitatlng  fraud  being  al- 
leged. 

2.  Bills  and  notes  9=3 1 83— Placing  of  payee's 
•Ignatnre  on  trade  aoceiitances  after  assignee 
filed  suit  held  not  fraudoient. 

Where  the  name  of  the  payee  in  trade  ac- 
ceptances was  indorsed  on  the  back  of  each  with 
a  rubber  stamp,  and  no  signature  of  any  of- 
ficer of  tiie  payee  attached  until  after  suit  was 
filed  against  the  makers  by  the  payee's  assignee, 
the  snbsequent  placing  on  the  indorsement  of 
the  signature  of  the  payee's  officer  who  sold 
the  acceptances  to  plaintiff  did  not  constitute 
fraud,  where  the  transfer  of  title  was  clearly 
shown,  and  there  was  no  evidence  of  fraud  in 
connection  therewith. 

3.  Evidence  <3=»400 (3)— Written  contract  can- 
not be  varied  by  parol  In  absence  of  fraud. 

In  tlie  absence  of  evidence  that  one  signing 
an  order  for  goods  wliich  provided  that  no 
statement  made  by  the  purchasers  or  the  sel- 
ler's salesman  should  be  part  of  the  agreement 
unless  indorsed  in  writing  on  the  order  was 
induced  to  sign  it  by  any  trick  or  device  with- 
out knowing  its  contents,  the  written  contract 
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is  the  only  competent  evidence  of  the  agree- 
ment, and  its  terms  cannot  be  varied  or  added 
to  by  parol. 

4.  Evidence  ®=>I83(I),  185(1)— Dafendaiit's 
testimony  as  to  contents  of  letters  to  plain- 
tiff improper  In  absence  of  notice  to  produce 
same  and  proof  of  loss  or  destruction. 

In  an  action  on  trade  acceptances,  the  ex- 
ecution of  which  defendants  claimed  was  fraud- 
ulently induced,  defendant  was  improperly  per- 
mitted to  testify  to  the  contents  of  letters 
written  to  plaintiff  indorsee  and  his  indorser, 
the  original  payee,  without  having  given  notice 
to  plaintiff  to  produce  the  letters  and  without 
proof  of  their  loss  or  destruction. 

Appeal    from   Circuit   Court,   Christian 
County ;  Fred  Stewart,  Judge. 

Action  b^  the  Metropolitan  Discount  Com- 
pany against  W.  B.  Wasson  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Moore,  Barrett  &  Moore,  of  Ozark,  for  ap- 
pellant. 
G.  Purd  Hays,  of  Ozark,  for  respondents. 

COX,  P.  J.  Action  upon  three  trade  ac- 
ceptances. Verdict  for  defendants,  and  plain- 
tiff has  appealed. 

"the  defendants  were  partners  in  the  drug 
business  at  Nixa,  Mo.,  under  the  firm  name  of 
W.  B.  Wasson  &  Son.  On  June  4,  1920,  de- 
fendants purchased  from  the  National  Novel- 
ty &  Import  Company,  a  corporation,  a  bill 
of  goods  consisting  of  notions.  Jewelry,  silver- 
ware, hand  bags,  rings,  watches,  etc.,  amount- 
ing to  $238.80,  and  executed  three  trade  ac- 
ceptances of  $79.60  each  to  the  seller  due  in 
three  months  from  date.  The  goods  were 
shipped  to  defendants  but  they  refused  to 
receive  them.  About  June  28,  1920,  these 
trade  acceptances,  which  were  in  form  nego- 
tiable, were  sold  by  the  National  Novelty  & 
Import  Company  to  the  plaintiff  at  a  discotint 
of  10  per  cent.  The  petition  is  in  the  usual 
form  in  three  counts.  The  answer  is  a  gener- 
al denial  and  an  attempt  to  plead  fraud  and 
a  plea  of  alteration  of  the  instruments  with- 
out the  consent  of  the  defendants. 

[1]  We  shall  first  notice  the  attempted  plea 
of  fraud,  which  is  as  follows: 

"Further  answering,  defendants  say  that  the 
three  trade  acceptances  were  obtained  from  the 
defendants  fraudulently  and  without  considera- 
tion under  and  by  virtue  of  a  certain  contract 
between  the  National  Novelty  &  Import  Com- 
pany and  the  defendants,  and  that  said  contract 
was  obtained  fraudulently  and  without  consider- 
ation, and  that  said  contract  was  void." 

This  attempted  plea  of  fraud  alleges  no 
fact  constituting  fraud  and  is  wholly  insuf- 
ficient to  raise  an  issue  of  fraud.  However, 
it  was  not  attacked  at  the  trial,  and  one  of 
the  defendants  testified  as  to  what  he  knew 
about  the  matter  and  after  an  examination  of 


his  testimony,  we  fail  to  find  any  evidence 
on  which  to  base  a  charge  of  fraud.  This 
paragraph  of  the  answer  can  do  no  more  than 
raise  an  Issue  of  want  of  consideration. 

[2]  The  evidence  shows  that  the  name  of 
the  payee  in  the  acceptances  was  indorsed  on 
the  back  of  each  with  a  rubber  stamp,  and 
no  signature  of  any  officer  of  the  payee  at- 
tached until  after  this  suit  was  filed.  Tills 
omission  seems  to  tiave  been  discovered  when 
depositions  were  being  taken  in  St.  Louis  and 
the  signature  of  Louis  Scoville^  secretary- 
treasurer  of  the  indorser,  who  was  ttie  of- 
ficer of  the  corporation  who  had  sold  the 
acceptances  to  plaintiff,  was  placed  on  the 
Indorsement.  Defendants'  counsel  now  con- 
tends that  that  action  constituted  fraud.  W» 
are  not  Impressed  with  this  argument.  We 
think  the  transfer  of  the  title  to  the  accept- 
ances was  clearly  shown,  and  there  was  no 
evidence  in  that  connection  on  which  a  cbarge 
of  fraud  could  be  sustained.  Reliance  seems 
to  be  placed  by  counsel  for  defendants  upon 
the  case  of  Trust  Co.  t.  Range  Co.,  196  Mo. 
App.  206,  190  S.  W.  1045.  We  have  carefuUy 
examined  that  case,  and  are  of  the  opinion 
that  it  is  against  the  contention  of  the  de- 
fendant here. 

[3]  Defendants  claimed  that  they  had  an 
agreement  of  some  kind  with  the  agent  from 
whom  they  bought  the  goods  that  was  not 
written  In  the  order  for  the  goods,  and  that 
this  agreement  was  violated.  The  terms  of 
this  agreement  do  not  clearly  appear  in  this 
record,  but  the  order  for  the  goods  was  in 
writing  signed  by  one  of  the  defendants  for 
the  partnership,  and  contained  the  following 
provision: 

"We  agree  that  no  statement  made  by  our- 
selves or  the  salesman  will  be  part  of  this 
agreement  unless  indorsed  in  writing  on  tbe 
original  order." 

There  is  no  pretense  that  the  defendant 
who  signed  the  order  was  induced  by  any 
trick  or  device  to  sign  it  without  knowing  its 
contents,  and,  in  the  absence  of  such  a  show- 
ing, the  written  contract  becomes  the  only 
competent  evidence  of  the  contract  between 
the  parties  and  its  terms  cannot  l>e  varied 
nor  can  additions  be  made  to  it  by  parol. 

[4]  One  of  defendants  was  permitted  to 
testify  to  the  contents  of  a  letter  he  had 
written  to  plaintiff,  and  also  one  he  had 
written  to  the  Indorser  without  having  given 
notice  to  plaintiff  to  produce  these  letters 
and  without  any  proof  of  their  loss  or  de- 
struction. This  should  be  avoided  on  a  new 
trial. 

Having  held  that  there  was  no  evidence  of 
fraud,  it  follows  that  defendants'  instruction 
No.  4,  which  submitted  that  Issue  to  the 
jury,  was  erroneous.  Neither  do  we  find  any 
evidence  of  want  of  consideration.  We  do 
not  understand  that  a  refusal  of  the  pur- 
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chaser  to  accept  goods  tbat  are  shipped  to  him 
constitutes  a  want  of  consideration  for  the 
contract  by  which  he  ordered  the  goods,  and 
that  seems  to  be  the  only  eTldence  in  this 
record  on  which  a  charge  of  want  of  con- 
sideration could  rest. 
Judgment  reversed,  and  cause  remanded. 

FARBINGTON  and  BEADLE3T.  JJ.,  concur. 


HAMMACK  V.  PAYNE,  Agent,  et  tl. 
(No.  141 17.) 

(Kanaas   City   Conrt   of  Appeals.     Miisonri. 

Not.  7,  1921.    Rehearing  Denied 

Dec.  16,  1921.) 

1.  Appeal  and  error  «=s>927(5)— Evldenee  most 
favorable  to  plaintiff  considered  in  review* 
lug  ruling  on  demurrer. 

In  determining  the  propriety  of  the  trial 
conrt's  mling  on  a  demurrer  to  the  evidence, 
the  appellate  court  must  consider  only  tbat 
which  is  most  favorable  to  plaintiS's  case. 

2.  Negtigenoe  «=>l3e(26)— Contributory  aeg- 
Hgeaee  shown  by  plaintiff's  proof  qnettion 
for  oonrt. 

If,  in  the  development  of  the  case,  the  evf- 
dence  adduced  by  plaintiff  proves  his  own 
contributory  negligence  as  a  matter  of  law, 
then  the  case  is  not  one  for  the  jury,  but  ia 
for  the  court,  and  the  court  ought  to  sustain  a 
demurrer  to  the  evidence. 

3.  Railroads  «=>327  (5)— Automobile  driver 
held  negligent  In  not  looking  In  both  diree. 

tlOttS. 

Plaintiff,  who  could  have  seen  an  approach- 
ing train  at  any  time  within  85  feet  of  the 
crossing  which  he  was  approaching  on  an  up 
grade  in  an  automobile,  but  who  did  not  see 
it  because  he  was  looking  constantly  in  the 
other  direction,  where  view  was  obscured,  and 
from  which  direction  he  expected  a  train,  held 
negligent. 

Appeal    from    Circuit    Court,    Buchanan 
County:    L.  A.  Vorles,  Judge. 
"Not  to  be  officially  published." 

Action  by  Kmest  Hammaclc  against  John 
Barton  Payne,  Agent  for  the  President,  and 
another.  Judgment  for  plainttfT,  and  defend- 
ants appeal.    Reversed. 

Robert  A.  Brown  and  Richard  I*  Douglas, 
both  of  St  Joseph,  for  appellants. 

Hytton  &  ParkluBon,  of  St  Joseph,  and  J. 
W.  McKnlgbt,  of  King  City,  for  respondent 

ARNOLD,  J.  This  Is  a  suit  to  recover 
damages  for  personal  I  Injuries  alleged  to 
have  been  sustained  by  plaintiff  and  for  dam- 
age to  his  automobile,  both  resulting  from 
a  collision  with  an  engine  and  tender  being 
operated  on  the  line  of  the  Chicago  Great 


Western  Railroad  Company  at  a  public  cross- 
ing in  Andrew  county.  Mo.,  on  August  12, 
1913.  On  the  date  of  the  collision  complained 
of  the  said  railroad  was  being  operated  by 
the  Director  General  of  Railroads. 

The  railroad  company,  the  Director  Gen- 
eral of  Railroads,  and  the  engineer,  A.  Ray, 
who  was  operating  the  engine  at  the  time, 
were  made  defendants  In  the  original  peti- 
tion, but  before  the  case  was  tried  the  suit 
was  dismissed  as  to  the  railroad  company, 
and  the  Agent  of  the  President  under  the 
Transportation 'Act  of  1920  was  substituted 
as  defendant  in  lieu  of  the  Director  General. 

The  amended  petition  is  in  two  counts. 
The  first  charges: 

That  when  plamtiff  attempted  to  cross  the 
railroad  tracks  at  Weare  crosung,  on  a  pub- 
lic highway  between  the  stations  of  Wyeth 
and  Rea  in  Andrew  county.  Mo.,  "the  defendant 
Chicago  Great  Western  RaiUoad  Company, 
acting  through  defendant  A.  Ray,  carelessly 
and  negligently  operated  a-  locomotive  engine 
and  tender  going  in  a  southwesterly  direction 
approaching  and  over  said  crossing  and  into, 
a^nst  upon,  and  over  the  automolule  in 
which  plaintiff  was  riding,  and  caTelessly  and 
negligently  drove  said  engine  and  tender  of 
cars  approaching  and  upon  said  crossing  with- 
ont  cauring  any  bell  upon  the  engine  to  be 
sounded  at  any  point  upon  said  railroad  tracks 
within  more  than  80  rods  of  said  crossing, 
and  without  giving  any  signal  or  warning  of 
any  kind  or  character  in  approacliing  said  - 
crossing  wbUe  traveling  a  distance  of  more 
than  80  rods,  and  while  going  at  a  high  rate 
of  speed,  to  wit  60  miles  an  hour,  then  and 
there  causing  said  locomotive  engine  and  ten- 
der to  be  driven  against  upon,  and  over  the 
automobile  which  plaintiff  was  driving  and 
the  plaintiff,  then  and  there  tlirowing  the  plain- 
tiff with  great  force  and  violence  against  the 
automobile  and  its  parts  and  the  ground,  then 
and  thereby  cutting,  bruising,  and  contusing  the 
muscles,  ligaments,  arteries,  veins,  nerves,  and 
membranes  of  plaintiff's  back,  left  arm,  and 
side,  and  injuring  him  internally,  and  inflicting 
a  aerions  and  permanent  nervous  shock  to  his 
nervous  system;  tliat  as  a  result  of  said  in- 
juries plaintiff  has  and  will  in  the  future  suffer 
great  bodily  pain  and  mental  anguish;  that 
plaintiff  has  been  compelled  to  expend  large 
sums  of  money  and  contract  indebtedness  for 
mecUcines,  medical  attention,  and  nursing,  and 
will  in  the  future  be  compelled  to  expend  sums 
of  money  for  medicines,  medical  attention  and 
nursing;  tbat  on  account  of  the  above  and 
foregoing  plaintiff  has  been  damaged  in  the 
sum  of  $10,000." 

The  second  count  Charges 'that  by  reason 
of  the  said  negligence  of  defendants  plain- 
tiff's automobile  which  he  was  driving  was 
so  far  demolished  as  to  be  of  no  value,  and 
asks  judgment  for  $1,860  therefor. 

The  answer  of  the  Director  General  and 
Engineer  Ray,  after  admitting  the  forma] 
facts  set  out  in  the  amended  petition,  but 
denying    each    and    every    other    allegation 
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therein  contained,  and  as  further  answer, 
charges  negligence  of  plaintiff,  In  that  be 
carelessly  and  negligently  drove  upon  the 
railroad  track  mentioned  in  his  petition, 
without  looking  or  listening  for  approaching 
trains  thereon,  and  carelessly  and  negligent- 
ly drove  upon  and  attempted  to  cross  said 
railroad  track  immediately  In  front  of  the 
approaching  train,  and  In  such  close  prox- 
imity thereto  that  the  train  could  not  be 
stopped  in  the  exercise  of  ordinary  care  In 
time  to  avoid  the  collision  complained  of, 
and  that  such  negligent  conduct  of  plaintiff 
contributed  directly  to  cause  said  collision. 

The  cause  was  tried  to  a  jury  on  Novem- 
ber 15,  1920,  and  resulted  In  a  verdict  for 
plaintiff  against  both  defendants  in  the  sum 
of  fl,000  In  damages  for  injuries  to  his  per- 
son, and  $1,860  for  damages  to  his  automo- 
bile. A  motion  for  new  trial  was  duly  filed 
and  was  by  the  court  overruled.  Defendants 
appeal. 

The  testimony  shows  that  the  accident  oc- 
curred about  5  o'clock  in  the  afternoon.  The 
railroad  tra<A  at  the  x^ce  of  the  accident 
crosses  the  public  highway  in  a  southwester- 
ly direction.  The  public  highway  runs  north 
and  south.  Plaintiff  was  approaching  from 
the  south.  At  a  point  about  85  feet  south 
of  the  crossing  an  unobstructed  view  of  the 
railroad  track  to  the  northeast  may  be  bad 
for  a  distance  of  approximately  370  feet. 
Plaintiff  testified  that  when  he  reached  said 
point  he  looked  to  the  northeast  and  neither 
saw  nor  heard  a  train;  that  he  then  proceed- 
ed at  a  speed  of  4  or  5  mUes  an  hour,  the 
while  looking  to  the  southwest  to  observe  the 
possible  approach  of  a  regular  train  which 
he  believed  to  be  due  from  that  direction  at 
about  that  time;  that  he  did  not  again  look 
to  the  northeast,  having  satisfied  himself 
that  the  track  waa  clear  in  that  direction; 
that  his  vision  waa  obscured  to  tlie  south- 
west somewhat  by  trees  and  weeds  (not  on 
the  railroad  right  of  way) ;  that  there  is  an 
ascending  grade  as  the  Iilgbway  approaches 
the  railroad  tracks  from  the  south  for  a  short 
distance,  and  that.  In  order  to  clear  the  track, 
he  speeded  up  his  car  to  about  10  or  15  miles 
an  hour;  that  his  automobile  was  "right  at 
the  track"  when  he  heard  the  rumble  of  the 
engine  and  tender  coming  from  the  north- 
east, and  the  engine  was  "almost  on  him." 
In  order  to  avoid  the  collision  he  turned  bis 
automobile  suddenly  to  the  east,  the  front 
end  thereof  clearing  the  engine  and  tender, 
but  the  rear  end  did  not  dear,  and  was 
struck  and  the  automobile  thrown  against  the 
railroad   crossing   signposts. 

There  is  some  conillot  in  the  testimony  as 
to  whether  the  view  of  the  railroad  track  to 
the  west  of  the  highway  at  this  point  was  ob- 
scured, but  there  is  none  as  to  the  conditions 
east  of  the  crossing  from  a  point  85  feet 
south  thereof. 


As  their  first  assignment  of  error,  defend- 
ants urge  that  the  demurrer  offered  at  the 
close  of  plaintiff's  case  and  again  at  the 
close  of  all  the  evidence  should  have  been 
sustained,  and  In  support  thereof  argues  that 
plaintiff's  own  testimony  shows  that  he  was 
guilty  of  contributory  negligence  as  a  matter 
of  law. 

Plaintiff  was  the  only  witness  testifying  in 
his  behalf  as  to  the  circumstances  surround- 
ing the  accident.  In  fact,  plaintiff  was  driv- 
ing alone  at  the  time,  and  is  the  od]j  one 
who  knew  the  circumstances  Immediately 
preceding  the  occurrence. 

[1]  The  contention  of  defendants,  there- 
fore, must  stand  or  fall  upon  plalntUTs  tes- 
timony alone.  And  In  this  connectiOD  it  is 
proper  to  state  that  in  determinlnjr  a  demur- 
rer to  the  evidence  this  court  must  consider 
only  that  which  is  most  favoraUe  to  plain- 
tiff's  caaa 

On  cross-examination  plaintiff  stated  he 
Imew  that,  if  a  train  should  be  coming  from 
the  northeast,  it  probably  would  be  travel- 
ing six  times  (or  more)  as  fast  as  his  auto- 
mobile as  It  approached  the  crossing;  that, 
after  passing  a  point  in  the  highway  86  feet 
south  of  the  crossing,  he  looked  to  the  north- 
east 370  feet  and  saw  no  train  approadiJng; 
and  that  thereafter  he  kept  looking  to  the 
southwest  and  did  not  again  look  to  the 
northeast.    Plaintiff  was  asked: 

"Q.  Of  course,  if  a  train  had  been  coming 
along  anywhere  in  the  northeast,  yon  conld 
have  seen  that;  in  other  words,  if  you  had  been 
looking  to  the  northeast  you  could  have  seen 
that  engine  coming?  A.  If  I  had  been  looking 
at  that   particular  moment  I  probably  could. 

"Q.  But  you  had  your  head  turned  to  the 
southwest  all  the  time,  did  yon  not?  A.  Yes, 
sir;  I  did. 

"Q.  Had  it  turned  to  the  southwest  all  that 
period  of  time,  and  you  ran  that  85  feet— 
from  4  miles  an  hour  you  got  a  little  faster? 
A.  Tea,  sir;  speeded  up  to  get  over  the  grade." 

[2]  If,  In  the  development  of  the  case,  the 
evidence  adduced  by  plaintiff  proves  plain- 
tiff's own  contributory  negligence  as  a  matter 
of  law,  then  the  case  is  not  one  for  the  Jury, 
but  is  one  for  the  court,  and  the  court  ought 
to  sustain  a  demurrer  to  the  evidence.  Sis- 
sel  V.  Railroad,  214  Mo.  515,  113  8.  W,  1104, 
15  Ann.  Cas.  429:  TannehiU  v.  Railroad,  270 
Mo.  158,  213  S.  W.  818. 

In  tibe  Slssd  Case  it  Is  said  (214  Mo.  loa 
cit.  526,  113  S.  W.  1107,  15  Ann.  Gas.  42»): 

"Even  tliough  there  was  no  plea  of  contribu- 
tory negligence,  yet  the  trial  court  would  be 
authorized  to  take  a  case  from  the  jury  upon 
a  demurrer  to  the  evidence,  whenever  it  was 
shown  by  plaintiff's  own  proof  there  waa  con- 
tributory negligence,  such  as  to  preclude  a 
recovery.-  Without  a  proper  plea  of  contribu- 
tory negligenee  the  defendant  should  not  be 
permitted  to  show  affirmatively  by  his  proof 
that  there  waa  contributory  negligence,  but 
where  the  vitneaaea  for  plaintiff  disclose  the 
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facts,  and  the  court  is  thus  poBsessed  of  them, 
such  court  has  but  one  course  to  follow,  and 
that  is  to  say  that  by  plaintiff's  proof  no  case 
had  been  made." 

[3]  In  the  case  at  bar  there  Is  a  defensive 
plea  of  contributory  negligence.  If  the 
plain tur  may  not  recover  when  his  own  evi- 
dence shows  contributory  negligence  as  a 
matter  of  law  even  when  defendant  has  not 
pleaded  it,  then  surely  he  cannot  recover 
when  defendant  has  Interposed  such  plea. 
Plaintiff  says  he  could  have  seen  the  engine 
had  he  looked  to  the  northeast,  the  direction 
from  which  it  was  approaching,  at  any  time 
after  passing  a  point  85  feet  south  of  the 
crossing.  He  was  looking  in  the  other  fllree- 
tion  and  continued  so  to  look  until  he  was 
almost  upon  the  track.  He  states  that  for 
part  of  the  distance  of  85  feet  traversed  after 
last  looking  to  the  northeast  be  was  travel- 
ing 4  to  5  miles  per  hour,  and  that  when 
nearer  the  crossing  he  speeded  up  his  auto- 
mobile to  10  to  15  miles  per  hour.  The  auto- 
mobile was  then  going  up  grade,  and  could 
have  been  stopped  at  any  time  within  a  short 
distance.  Therefore  It  must  be  concluded 
that  there  was  ample  space  between  the  time 
plaintiff  last  looked  and  the  time  and  place 
of  the  accident  for  him  to  have  stopped  his 
car.  There  Is  no  other  reasonable  Inference 
to  be  drawn  from  these  circumstances  than 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence. 

In  Kelsay  v.  Railroad,  129  Mo.  loc.  cit.  372, 
80  S.  W.  341,  the  rule  ia  tersely  stated: 

"The  doty  of  a  traveler  upon  a  highway,  in 
approaching  a  railroad  crossing,  to  use  all  rea- 
sonable precautions  to  ascertain  the  approach 
of  trains  and  to  avoid  injury  by  them,  is  well- 
settled  law,  not  only  in  this  court,  but  per- 
haps of  all  the  courts  of  this  country.  This 
rule  imperatively  requires  him  to  look  care- 
fully in  both  directions  at  a  convenient  dis- 
tance from  the  crossing  before  venturing  upon 
it,  i^  by  looking,  a  train  conld  be  seen.  The 
duty  will  not  be  i>erformed  by  attempting  to 
look  only  from  a  point  at  which  the  view  is 
obstructed.  The  duty  is  a  continuing  one  until 
the  crossing  is  reached.  If  there  Is  a  point 
between  the  obstruction  and  the  track  which 
gives  opportunity  to  see,  it  is  the  duty  of  the 
traveler  to  look.  He  cannot  dose  bis  eyes  and 
thereby  relieve  himself  of  the  consequence  of 
his  own  neglect.  Hayden  v.  Bailroad,  124 
Mo.  566." 

This  rule  has  been  accepted  as  the  law  by 
the  courts  of  this  state  so  long  that  it  may 
be  Justly  considered  fundamental.  Repeat- 
edly It  has  been  held  that,  if  the  physical 
facts  are  such  that  one  could,  have  looked 
from  a  point  of  safety  and  seen  an  approach- 
ing train,  but  failed  to  do  so,  he  is  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Dyrcz  v.  Railroad,  238  Mo.  38, 141  S.  W.  861 ; 


Huggart  T.  Railway,  134  Mo.  673,  36  S.  W. 
220. 

In  this  view  of  the  case  other  points  raised 
need  not  be  considered. 

We  are  of  opinion  that  plaintiff  was  guilty 
of  such  contributory  negligence  as  to  pre- 
clude him  from  recovery.  The  demurrer  to 
the  evidence  should  have  been  sustained. 

The  Judgment  la  reversed. 

All  concur. 


PARAOOULD  WHOLESALE  GROCERY  CO. 
V.  MIDDLETON  et  ai.     (No.  2979.) 

(Springfield  Court  of  Appetds.     Missouri. 
Dec.  5,  1921.) 

1.  Fraudnlent  conveyances  €=:946— Transfer  of 
motor  vehiote  without  complying  with  stat- 
ute fraudulent  and  void. 

Purchase  by  half  owner  of  automobile  of 
the  other  half  interest  therein,  from  a  person 
to  whom  certificate  of  registration  was  issued 
under  Rev.  Bt.  1919,  f  7661,  was  fraudulent 
and  void  where  no  notice  was  given  or  fee 
paid  under  such  statute,  and  the  purchaser 
could  not  claim  ownership  as  against  attaching 
creditor  of  seUer. 

2.  Judgmeat  <e=>25 1(1)— Judgment  must  be  re- 
sponsive lo  pleadings. 

In  action,  wherein  an  automobile  was  at- 
tached and  a  third  party  interpleaded  on  the 
theory  that  the  entire  ownership  was  in  him, 
and  the  creditor  contended  that  the  property 
was  that  of  defendant  and  that  claims  made  by 
interpleader  were  fraudulent,  a  judgment  could 
not  be  rendered  in  favor  of  interpleader  for  a 
special  half  interest  in  the  automobUe,  as  it 
would  not  be  responsive  to  the  pleadings. 

3.  AttachmMt  <s=»308(3)— Tasilnony  held  In- 
admissible In  claim  proceeding. 

Where  an  attachment  was  levied  on  motor- 
truck, and  defendant's  vendee  filed  interplea  - 
and  claimed  ownership  of  the  truck,  and  plain- 
tiff contended  that  the  claim  made  by  the  in- 
terpleader was  fraudulent,  court  correctly  ex- 
cluded testimony  concerning  goods  found  in 
the  home  of  interpleader  after  a  fire  had  con- 
sumed defendant's  store,  as  that  would  not 
tend  to  prove  the  issue  involved  in  the  case. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Sterling  H.  McCarty,  Judge. 

Action  by  the  Paragould  Wholesale  Gro- 
cery Company  against  W.  C.  Middleton,  in 
which  W.  G.  Middleton  Interpleaded.  From 
Judgment  for  interpleader,  platntiff  appeals. 
Reversed  and  remanded. 

Corbett  &  Stiles,  of  CaruthersviUe,  for  ap- 
pellant. 

McKay  &  Medllng,  of  Caruthersvllle,  for 
respondent. 

PARRINGTON.  J.  The  plaintiff,  a  credi- 
tor of  W.  C.  Middleton,  attached  an  automo- 
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bile  truck  which  he  had  been  using  in  his 
business.  W.  G.  Mlddleton,  father  of  de- 
fendant W.  C.  Middleton,  filed  an  Interplea 
claiming  the  full  ownership  of  the  truck,  and 
the  Jury  returned  a  verdict  for  the  Inter- 
pleader. Judgment  was  entered  accordingly, 
and  it  is  from  this  Judgmnt  that  plaintiff 
appeals. 

The  view  we  take  of  this  case  requires  a 
reversal  of  the  Judgment  We  will  there- 
fore state  the  evidence  most  favorable  to  the 
interpleader.  It  is  his  claim  tliat  he  and  his 
son  purchased  this  automobile  truck  and 
owned  it  Jointly  for  some  time;  then  he 
claims  to  have  purchased  his  son's  interest 
prior  to  the  date  of  the  attachment  The 
case  was  tried  out  on  the  part  of  the  inter- 
pleader on  the  theory  that  he  was  the  sole 
owner  of  this  property,  and  was  entitled  to 
it  and  to  its  possession;  the  plaintifC  con- 
tending that  the  property  was  entirely  that 
of  the  defendant,  W.  C.  Mlddleton,  and  that 
the  claim  made  by  W.  G.  Mlddleton,  the  in- 
terpleader, was  fraudulent  As  stated  be- 
fore, the  Jury  found  that  the  truck  belonged 
to  the  interpleader,  W.  G.  Mlddleton.  The 
evidence  of  the  Interpleader  defeats  his  claim 
as  to  «itire  ownership  of  this  truck,  as  he 
claims  to  have  purchased  the  interest  of  his 
son,  and  admits  that  there  was  no  compliance 
with  the  requirements  of  section  7561,  R.  S. 
Missouri  1919.  A  certificate  of  registration 
was  issued  to  the  son,  W.  G.  Mlddleton,  to 
operate  this  truck,  and  it  is  admitted  that 
at  the  time  the  interpleader  claims  to  have 
purchased  his  son's  interest  no  notice  was 
given  or  fee  paid  to  the  Secretary  of  State. 
The  statute  in  express  language  declares  that 
"any  sale  or  transfer  of  such  motor  vehicle 
without  complying  with  the  provision  of  this 
section  shall  be  fraudulent  and  void,"  the  sec- 
tion then  providing  penalties  for  failure  to 
comply. 

[1,2]  We  have  found  no  construction  of 
this  provision  of  the  statute,  but  to  hold  that 
the  alleged  sale  claimed  to  have  been  made 
by  the  Interpleader  was  a  valid  sale  would 
be  in  direct  conflict  with  the  express  provi- 
sions of  the  statute.  We  must  therefore 
hold  that  the  Judgment  of  the  court  declar- 
ing ownership  In  W.  G.  Mlddleton  to  this  au- 
tomobile truck  is  erroneous,  and  the  cause 
must  be  remanded.  If  on  a  retrial  the  inter- 
pleader desires  to  set  up  a  special  Interest  in 
the  truck — that  is,  a  half  interest  therein  by 
reason  of  the  original  purchase — ^he  should 
be  permitted  to  do  so,  and  in  that  case  the 
Issue  would  be  tried  out  on  whether  the  in- 
terpleader had  a  spedal  interest  or  none  at 
aU.  No  Judgment  for  a  special  Interest  could 
have  been  rendered  in  the  cause  as  it  was 
tried,  aa  the  same  would  not  have  been  re- 
sponsive to  the  pleadings.  See  Nelson  Dis- 
tilling Ck>.  V.  Hubbard,  53  Mo.  App.  23.    See.  1 


also,  as  to  procedure  where  interpleader 
claims  special  interest  Urquhart  v.  Sears, 
Roebuck  &  Co.,  227  S.  W.  loc.  dt  882. 

Some  question  is  raised  about  the  admit- 
tance of  certaio  evidence.  We  find  that  the 
court  did  permit  witnefees  to  make  answers 
to  questions  clearly  calling  for  a  conclusion. 
On  a  retrial  this  will  doubtless  be  elimi- 
nated. 

[3]  We  think  that  the  court  ruled  correct- 
ly excluding  testimony  ccmcemlng  the  goods 
found  In  the  home  of  W.  O.  Mlddleton  after 
a  fire  had  consumed  the  store  of  W.  C.  Mld- 
dleton, as  that  would  not  tend  to  prove  the 
Issue  Involved  in  this  case.  We  further  find 
against  the  aK>ellant  on  the  claim  that  there 
should  be  a  verdict  directed  for  plaintiff  on 
the  ground  that  the  property  had  not  suffi- 
ciently changed  hands.  Tbla,  under  the 
facts  of  the  case,  becomes  a  Jury  question. 
and  It  was  properly  submitted  in  the  in- 
structions. 

For  the  reasons  heretofore  given,  the  Judg- 
ment is  reversed  and  the  cause  'remanded. 

COX,  P.  J.,  and  BRADI^Y,  J.,  concur. 


SCHOOL  DIST.  NO.  35  st  al.  v.  SCHOOL 
DIST.  NO.  32  et  al.     (No.  2936.) 

(Springfield  Court  of  Appeals.    Missouri. 
Dec  6,  1021.) 

Schools  and  school  districts  «=932-St«tiito  hold 
to   preclude    district   from    adding   territory 
from  other  district  simply  for  revoaiie  to  bo 
derived. 
Under  Bev.   St   1919,   |   11201,  providing 
that,  in  changing  the  boundary  lines  between 
two   established   school  districts,   one   district 
shall  not  encroach  on  the  other  simply  (or  the 
"acquisition  of  territory,"  a  district  could  not 
add  to  its  territory  a  portion  of  other  district 
which  was  uninhabited  by  persona  of  school 
age,  merely  to  obtain  revenno  from  such  terri- 
tory, on  the  theory  that  It  needed  such  revenue 
to  properly  conduct  its  schools  and  that  revenue 
was  not  needed  by  the  other  district 

Error  to  Circuit  Court,  Taney  County; 
Fred  Stewart,  Judge. 

Suit  by  School  District  No.  35  of  Taney 
County  and  others  against  School  District 
No.  32  of  Taney  County  and  others.  Decree 
of  dismissal,  and  plaintiffs  bring  error.  Re- 
versed and  remanded,  with  directions. 

W.  B.  Adams,  of  Forsyth,  and  Moore,  Bar- 
rett dc  Moore,  of  Ozark,  for  plaintiffs  In  error. 

O.  B.  Adams,  of  Kansas  Oity,  and  R.  G. 
Ford,  of  Forsyth,  for  defendants  in  error. 

BBADLET.  J.  School  district  No.  35  of 
Taney  county  and  Its  board  of  directors,  as 
plaintiffs,  commenced  in  the  circuit  court  a 
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suit  In  equity  against  scbbol  district  No.  32 
ot  said  county  and  its  board  ot  directors,  as 
defendants,  to  set  aside,  cancel,  and  annul 
certain  proceedings  by  which  district  No.  32 
claimed  certain  territory  theretofore  in  dis- 
trict No.  35.  The  learned  chancellor  sustain- 
ed a  demurrer  to  the  evidence  offered  by 
idalntlffs  in  support  of  their  cause,  and  dis- 
missed the  bill,  and  plaintlffB  bring  the  cause 
here  by  writ  of  error. 

District  No.  35  is  a  common  school  district 
and  lies  on  the  east  side  of  Wliite  river.  Dis- 
trict No.  32  is  what  is  designated  as  a  town 
school,  has  six  directors,  and  lies  on  the  west 
side  of  White  river,  and  includes  the  town 
of  Forsyth.  The  two  districts  join,  and  prior 
to  the  proceedings  here  complained  of  the 
middle  of  White  river  was  the  line  betweoi 
them.  District  No.  32,  the  Forsyth  district 
maintains  a  high  school,  while  No.  35  teaches 
only  the  common  branches  usually  taught  In 
the  common  country  school  district.  The 
Forsyth  district  at  the  school  elections  in 
April,  1919,  proceeding  under  the  provisions 
of  section  11201,  R.  8.  1919,  sought  to  have 
certain  territory  then  belonging  to  district 
No.  35  detached  therefrom  and  added  to  Its 
territory.  The  petition  asked  for  the  submis- 
sion of  "the  proposition  to  extend  the  bound- 
aries of  said  district,  so  as  to  take  in  tliat 
portion  of  territory  lying  adjacent  to  said 
district."  Then  follows  the  description  of 
the  territory  sought.  The  territory  described 
is  composed  principally,  if  not  entirely,  of  the 
east  half  of  what  Is  generally  spoken  of  as 
the  White  river  dam,  a  valuable  property 
owned  by  the  Ozark  Power  &  Water  Com- 
pany. The  proposition  was  submitted  at  the 
annual  election  in  1919  in  both  districts  and 
carried  in  the  Forsyth  district  and  was  de- 
feated in  district  No.  35.  An  appeal  was 
taken  in  accordance  with  section  11201,  and 
the  board  of  arbitration  decided  in  favor  of 
the  change  of  boundary  as  petitioned  for  in 
the  first  Instance  by  the  Forsyth  district. 

Plaintiets  challenge  the  sufficiency  of  the 
petition  for  the  change,  the  notices,  proeeed- 
IngpB,  and  findings  of  the  board  of  arbitrators. 
Some  of  these  may  not  be  in  the  best  form, 
but  it  is  not  necessary  to  go  Into  these  fea- 
tures. The  value  of  the  territory  taken  from 
plaintirr  district  and  added  to  defendant  dis- 
trict Is  something  Uke  $200,000,  and  it  is 
admitted  that  no  person  of  sdiool  age  In- 
habits this  territory.  In  fact,  no  person  of 
any  age  resides  in  this  territory,  and  cannot 
because  of  its  very  nature.  The  Forsyth 
district  now  has  all  of  the  Geark  Power  & 
Water  Company  property  at  the  dam  site, 
valued  at  $400,000,  whereas  before  the  pro- 
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ceedlngs  complained  of  said  district  had  only 
one-half  of  said  property.  Section  11201,  R. 
S.  1919,  specifies  what  changes  may  be  made 
and  what  shall  not  be  made,  and  therein  it  is 
provided  that — 

"In  changing  the  boundary  line  between  the 
two  established  districts,  one  district  shall  not 
encroach  upon  the  other  simply  for  the  acquisi- 
tion of  territory." 

The  Forsyth  district  says  that  it  does  not 
seek  the  extension  of  its  boundary  line  for 
the  territory  that  is  gained,  but  for  the  rev- 
enue it  will  derive  from  the  territory;  that 
it  needs  this  property  to  be  able  to  properly 
ccmdnct  its  school,  and  that  district  No.  35 
can  conduct  Its  school  without  this  territory 
with  an  assessment  no  greater  than  it  (the 
Forsyth  district)  will  have  to  make  to  con- 
duct its  school  with  the  added  territory.  In 
other  words,  by  taking  this  territory  off  dis- 
trict No.  35  and  adding  it  to  the  Forsyth 
district,  school  taxes  will  be  more  nearly 
equalized  in  the  two  districts.  We  cannot 
agree  with  this  construction  of  section  11201. 
In  School  District  No.  14  v.  School  District 
No.  27,  195  Mo.  App.  504,  193  S.  W.  694, 
where  similar  issues  to  those  in  the  case  at 
bar  were  involved,  the  court  said : 

"If  there  were  no  school  children  on  these 
transferred  lands,  no  other  reason  being  assign- 
ed, it-  is  manifest  that  the  change  was  merely 
to  acquire  more  territory;  and  while  it  is  stated 
in  the  finding  of  the  board,  in  the  language  of 
the  statute,  that  that  was  not  the  object,  yet 
DO  finding  ia  made  on  the  important  fact,  wheth- 
er there  were  any  children  on  such  lands.  If 
it  had  been  found  that  there  were  no  children 
living  on  the  transferred  lands,  tlie  judgment 
would  have  been  void  on  its  face,  in  the  ab- 
sence of  any  valid  reason  appearing  why  va- 
cant and  uninhabited  lands  should  be  lost  by 
one  district  and  acquired  by  the  other." 

Learned  counsel  for  the  Forsyth  district 
say  that  by  reason  of  the  expression  "no 
other  reason  being  assigned,"  In  the  above 
excerpt,  ■the  inference  Is  that  some  other 
reason,  other  than  the  acquisition  of  territory, 
could  exist  where  the  territory  is  not  inhabit- 
ed. That  expression  may  lend  color  to  the 
defendant  district's  contention,  but  no  illus- 
tration or  example  was  pointed  out  in  that 
case,  and  we  can  think  of  none.  If  the  ter- 
ritory sought  to  be  taken  is  uninhabited,  we 
think  that  section  11201  prohibits  its  acquisi- 
tion. 

The  cause  is  reversed  and  remanded,  with 
directions  to  enter  up  a  decree  in  accordance 
with  the  prayer  of  plaintiffs'  petition. 

OCX,  P.  J.,  and  FARRINGTON,  J.,  concur. 
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In  re  STAMBAUQH'S  ESTATE. 

STAMBAUQH  V.  STAMBAUOH  et  aL 

(No.  2992.) 

(Springfield  Court  of  Appeals.    Missonri.    Dec. 
6,  1921.) 

Execators  and  administrators  ^=>  1 95— Allow- 
anoe  not  to  be  deduoted  from  widow's  sbare 
on  distribution. 
Where  intestate  husband  dies  cbildless  and 
without  other  descendants,  and  the  surviving 
widow   is    allowed   the   $400,   as   provided  in 
Rev.  St.  1919, 1 107,  and  she  electa  to  take  one- 
half  of  the  personal  property,  as  provided  in 
sections  321  and  323,  the  $400  should  not  be 
deducted  from    the   amount    of   the   widow's 
share,  on  final  distributioti  between  the  widow 
and  collateral  heirs;  the  allowance  of  the  $400 
under  such  circumstanceB  not  being  considered 
as  dower,  under  sections  105, 100,  and  1U8. 

Appeal  from  Circuit  Court,  Polk  County; 
C.  H.   Sklnker,   Judge. 

In  the  matter  of  the  estate  of  Orin  B. 
Stambaugh,  deceased,  of  which  Iiena  Stam- 
baugh  is  administratrix.  From  a  Judgment 
confirming  and  approving  an  order  of  dis- 
tribution made  by  the  probate  court,  Amos 
Stambaugh  and  others  appeal.    Affirmed. 

Herman  Pufahl,  of  Bolivar,  for  appellants. 
J.  M.  Leavitt  and  L.  Cunningham,  both  of 
Bolivar,  for  respondents. 

6RADLBT,  J.  This  Is  an  appeal  from  a 
Judgment  confirming  and  approving  an  order 
of  distribution  made  by  the  probate  court 
The  cause  was  tried  In  the  circuit  court  on 
an  agreed  statement  of  facts.  Orln  E,  Stam- 
baugh died  childless  and  intestate  in  Polk 
county  on  January  27,  1919.  He  left  surviv- 
ing bis  widow,  bis  mother  and  father,  four 
brothers,  and  five  sisters.  The  widow,  on 
January  31,  1919,  was  appointed  adminis- 
tratrix, and  filed  her  inventory  and  appraise- 
ment, showing  personal  property  of  the  ap- 
praised value  of  $9,910.62.  On  February  4, 
1»19,  the  widow  filed  her  application  for 
household  and  kitchen  furniture,  and  also 
asked  for  an  allowance  of  |300  to  supply  the 
deficiency  of  provisions  for  the  year's  sup- 
port, and  also  asked  for  the  statutory  allow- 
ance of  $400,  all  of  which  were  allowed  to 
her  by  the  probate  court  On  February  18, 
1919,  the  widow  filed  her  elections  to  take 
one-half  of  the  real  estate  in  lieu  of  dower, 
and  to  take  one-half  of  the  personal  prop- 
erty, as  provided  by  section  823,  R.  S.  1019. 
On  February  28,  1920,  the  administratrix 
filed  her  final  settlement  showing  a  balatace 
for  distribution  of  $6,072.15,  and  asked  for 
an  order  of  distribution  on  the  basia  of  one- 
half  to  the  widow  and  one-eleventh  of  the 
remainder  to  each  of  the  other  heirs.  The 
probate  court  ordered  distribution  on  this 


basis,  allowing  the  widow  $3,036.07,  and 
each  of  the  other  helra  the  sum  of  $276.01. 
To  this  order  the  fatho-,  mother,  brothers, 
and  sisters  filed  exceptions,  on  the  ground 
that  the  $400  allowed  the  widow  under  sec- 
tion 107,  R.  S.  1919,  should  have  been  de- 
ducted from  the  widow's  diare  in  dlstribn- 
tlon.  The  probate  court  overruled  the  ex- 
ceptions, and  an  appeal  was  taken  to  the 
circuit  court  where  the  order  of  the  probate 
court  was  upheld.  From  the  Judgment  in 
the  circuit  court  the  exceptors  appealed  to 
this  court 

The  only  question  here  is:  Where  the  In- 
testate husband  dies  childless  and  without 
other  descendants,  and  the  surviving  widow 
is  allowed  the  $400,  as  provided  in  section 
107,  R.  S.  1919,  and  where  she  elects  to  take 
one-half  of  the  personal  property,  as  provid- 
ed In  sections  323  and  321,  R.  S.  1919,  should 
the  $400  be  deducted  from  the  amount  of  the 
widow's  share  on  final  distribution  between 
the  widow  and  collateral  heirs?  In  section 
107,  R.  S.  1919,  it  Is  provided  that  in  addi- 
tion to  what  the  widow  is  given  under  sec- 
tions 105  and  106,  the  widow  may  take  such 
personal  property  as  she  may  choose,  not  to 
exceed  the  appraised  value  of  $400,  for  which 
she  shall  give  a  receipt  In  section  108.it 
Is  provided  that  the  widow  shall  apply  for 
the  property  named  in  section  107  before  the 
same  shall  be  distributed  or  sold,  and  that 
such  property  so  taken  shall  be  deducted 
from  her  dower  in  the  personal  estate,  tf 
there  be  any.  The  question,  therefore,  is 
reduced  to  this:  Is  the  allowance  of  the  $40& 
under  the  facts  here  to  be  considered  as 
dower?  If  so,  that  sum  should  have  been 
deducted  from  the  widow's  share  in  distri- 
bution between  herself  and  the  exceptors.  In 
accordance  with  section  108. 

In  Brown  v.  Tucker's  Estate,  135  Ma  App. 
598,  117  S.  W.  96,  by  the  St  Louis  Court  of 
Appeals,  it  appears  that  Tucker,  the  Intes- 
tate, died  leaving  surviving  his  widow,  but 
no  children  or  descendants  of  children.  The 
administrator  made  his  final  settlement  in 
the  probate .  court,  and  deducted  from  the 
widow's  share  on  final  distribution  the  $400 
that  had  been  allowed  ber.  This  cause 
reached  the  circuit  court  and  finally  the 
Court  of  Appeals,  but  not  on  the  question 
of  the  correctness  of  deducting  the  $400,  but 
on  the  question  as  to  whether  the  widow 
lu  such  a  case  was  required  to  file  her  elec- 
tion in  order  to  take  one-half  of  the  per- 
sonal property  as  provided  by  what  Is  now 
section  321,  R.  S.  1919.  It  was  held  in  that 
case  that  the  widow  in  such  drcumatances 
was  not  required  to  file  her  election  in  order 
to  take  one4ialf  of  the  personal  property, 
and  that  is  aU  that  is  held.  While  the  $400 
was  deducted  in  that  case  no  point  what- 
ever was  made  in  that  respect 

In  Martin  v.  Jones,  155  Mo.  App.  490,  13i 
S.  W.  1097,  it  appears  that  the  proceeding 
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was  for  the  widow's  $400  allowance.  Ploin- 
tlff  in  that  case  was  the  widow  of  William 
Parker  Martin,  who  died  without  children 
or  other  descendants.  The  widow  In  that 
case  renounced  the  will  and  elected  In  ac- 
cordance with  what  is  now  section  323.  Im- 
mediately after  making  said  election,  the 
widow  applied  tor  her  $400  allowance.  The 
executor  claimed  that,  by  renouncing  the 
will  and  electing  to  take  one-half  of  the 
estate  subject  to  debts,  the  widow's  right  to 
such  allowance  became  .conditioned  upon  the 
fact  that  all  debts  were  paid,  and  that  she 
was  postponed  to  the  status  of  an  ordlnarj^ 
distributee.  It  was  held  In  that  case  that 
the  widow  was  entitled  to  the  $400  inde- 
pendent of  debts,  and  that  she  was  not  post^ 
poned  to  the  status  of  an  ordinary  distribu- 
tee. The  law  pertinent  to  the  question  in 
the  Instant  case  is  discussed  In  that  opinion 
somewhat  at  length,  and  the  conclusion 
reached  that  the  allowance  to  a  widow  of 
a  husband,  who  died  childless  and  -without 
other  descendants,  and  takes  personal  prop- 
erty under  what  are  now  sections  106,  106, 
107,  that  such  property  is  no  part  of  the 
widow's  dower.  It  is  said  In  that  case  that, 
though  what  Is  now  section  108  does  provide 
that  the  widow's  allowance,  not  to  exceed 
$400,  shall  be  deducted  from  her  dower  In 
the  personal  estate,  If  any,  the  provision  Is 
without  influence  in  the  circumstance  of  a 
widow  of  a  childless  husband  without  other 
descendants,  for  in  such  case  no  dower  in 
the  personal  estate  of  the  husband  exists. 
It  Is  pointed  out  In  Blartln  t.  Jones,  supra, 
that  the  ruling  In  Orlfflth  t.  Canning,  M 
Mo.  282,  was  in  eftect  overruled  In  State 
ex  reL     Steers  v.  Taylor,  72  Mo.  656. 

Appellants  dte,  among  other  cases,  Fln- 
neU's  Estate  v.  Howard,  191  Mo.  App.  214, 
177  S.  W.  790.  That  case  holds  that  the 
phrase  'Slower  in  the  personal  estate,"  as 
used  in  what  is  now  section  106,  refers  to 
the  widow's  share  in  the-  personalty  of  her 
deceased  husband  equal  to  the  share  of  a 
child,  and  that  when  an  Intestate  died  leav-> 
Ing  a  widow  and  a  child,  and  the  widow  had) 
taken  the  $400,  the  $400  should  be  deducted 
from  the  share  of  the  widow  on  distributions 
The  distinction  between  that  case,  howeveri 
and  the  case  at  bar,  is  that  In  that  case  the 
husband  did  not  die  without  a  child  or  other 
descendanta  t 

In  Klocke  t.  Klocke  et  aL,  276  Mo.  572,  26a 
S.  W.  825,  a  rather  recent  case,  it  appears 
that  the  plaintiff  was  the  widow  of  Henry 
Klocke,  who  died  childless  and  intestate  in 
1913.  At  the  time  of  his  death  Klocke  was 
seized  of  a  rested  remainder  in  fee,  subject 
to  the  life  estate  of  bis  mother,  in  41  acres 
of  land.  The  mother  died  in  1914,  and  there- 
after Klocke's  widow  brought  suit  to  parti- 
tion the  land  between  herself  and  her  hus- 
band's three  surviving  sisters,  alleging  that 
she  was  entitled  to  one-half  thereof.    The 
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defendants  in  the  case  daimed  that,  since 
tbelr  brother  was  never  In  possession  on  ac- 
count of  the  Intervening  life  estate,  his  wid- 
ow was  not  entitled  to  dower,  and  h«jee 
not  entitled  to  elect  to  take  one-half  of  the 
real  estate  in  lieu  of  dower.  It  was  also 
asked  that  the  title  be  determined  between 
parties.  It  was  held  in  that  case  that  the 
widow  was  entitled  to  one-half  of  the  real 
estate,  not  as  dower,  but  under  the  statute 
(section  321,  B.  S.  1919).  WhUe  that  case 
dealt  only  with  real  estate,  it  is  held  that 
the  estate  or  Interest  given  the  widow  of  a 
husband,  who  dies  childless  and  without 
other  descendants  under  what  is  now  sec- 
tion 321,  is  an  estate  or  Interest  other  tlian 
dower.  This  being  the  holding  of  the  Su- 
preme Court,  it  Is  clear  that  the  provisions 
of  section  108  have  no  application  to  the 
facts  of  the  case  a  bar. 

The  Judgment  below  was  for  the  right 
party,. and  should  be  affirmed;  and  it  is  so 
ordered. 

COX,  P.  J.,  and  FAERINGTON,  J.,  concur. 


FORSEE  V.  GARRISON  St  al.     (No.  13897.) 

(Kansas   Oity   Court   of   Appeals.     Missouri. 
Dec.  5,  1921.     On  Rehearing.) 

1.  Appeal  and  error  «=358l  (3)— Abstract  re- 
cital that  bill  of  exosptloas  was  duly  filed 
sufRolent. 

Under  Kansas  Oity  Court  of  Appeals  rule 
20  (169  S.  W.  ziy>,  it  is  anffldent  for  the  ab- 
stract to  rcdte  that  the  biU  of  exceptions  was 
"duly  filed." 

2.  Appeal  and  error  «3»759— Brief,  thosgh  not 
Incorporating  assignments  of  error,  held  suf- 
fidont. 

Where  on  appieal  appellant's  brief  contain- 
ed no  separate  "aisignment  of  error,"  but  set 
forth  various  points  in  their  "Points  and  Au- 
thorities," held  a  compliance  with  rule  26, 
Court  of  Appeals  (169  S.  W.  xiv). 

On  Rehearing. 

3.  Appeal  and  error  €=>673 (3)— Record  held 
not  to  present  question  whether  quashing 
of  execution  prevented  another  execution. 

Where  the  reason  for  a  motion  to  quash  an 
execution  is  not  contained  in  the  bill  of  excep- 
tions, and  it  does  not  appear  that  the  execu- 
tion was  quashed  on  a  ground  that  would  de- 
stroy the  vitality  of  the  judgment,  appellate 
court  cannot  say  that  first  execution  was  a 
bar  to  issuance  of  another  execution. 

4.  Election  of  remedies  9=37(4)— Is  mads  liy 
bringing  second  suit  Instead  of  proceeding 
to  correct  misnomer  in  first  Judgment. 

Where  plaintiff's  judgment  in  suit  for  rent 
misnamed  defendant,  plaintiff's  bringing  of  a 
second  suit  for  rent  including  the  same  cause 
of  action,  instead  of  relying  on  the  first  judg- 
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ment.  was  an  election  of  remedies  barring  all 
rights  under  such  former  judgment 

5.  Evidence     is=3386( I)— Record     cannot     ba 
varied  by  parol. 

Where  record  shows  that  an  item  of  "rent, 
$220,"  had  been  reduced  to  judgment,  parol 
evidence  could  not  be  introduced  to  vary  the 
record  to  show  that  the  judgment  did  not  con- 
tain an  item  of  $80  which  was  included  in  a 
prior  judgment. 

6.  Appeal  and  error  i3=3834— Rehearing  gives 
case  status  as  of  first  hearing. 

The  granting  of  a  rehearing  opens  a  case 
and  gives  it  the  same  status  as  if  it  bad  never 
been  heard. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Daniel  E.  Bird,  Judge. 

Action  by  S.  P.  Forsec  against  B.  B.  Garri- 
son and  another.  Order  overruling  motion 
to  quash  an  execution,  and  defendants  appeaL 
Reversed  and  remanded,  with  direction  to 
quash  execution. 

Edw.  B.  Naber  and  B.  J.  Smith,  both  of 
Kansas  City,  for  appellants. 
>    Forsee  &  Forsee,  of  Kansas  City,  for  re- 
spondent. 

TRIMBLE,  P.  J.  This  is  an  appeal  from 
an  order  overruling  a  motion  to  quash  an 
execution. 

It  seems  that  on  December  6, 1916,  Forsee 
sued  B.  E.  Garrison  in  a  Justice's  court  upon 
a  written  lease  to  recover  rent  due  thereun- 
der for  a  part  of  August  and  the  month  of 
December,  1916,  amounting  to  $47.88.  By 
agreement  on  January  4,  1917,  the  statement 
was  amended  to  Include  the  rent  of  January, 
1917,  making  a  total  of  $87.83,  and  on  Janu- 
ary 15,  1917,  the  justice  rendered  judgment 
in  Forsee's  favor  for  $80  against  said  defend- 
ant B.  E.  Garrison,  but  In  some  way  the 
'  judgment  was  erroneously  written  up  as 
agataist  B.  B.  Garrison. 

Defendant  B.  E.  Garrison,  with  Thomas 
McMillan  on  his  appeal  bond,  appealed  to  the 
circuit  court,  the  judgment  In  the  transcript 
being  against  R.  E.  Garrison  Instead  of  B. 
E.  Garrison.  On  June  12,  1917,  owing  to  the 
failure  of  the  appellant  to  give  notice  of  ap- 
peal, the  judgment  was  affirmed  against  de- 
fendant and  the  surety  on  his  appeal  bond, 
defendant  therein  being  named  R.  E.  Garri- 
son Instead  of  B,  E.  Garrison. 

On  July  9,  1917,  the  clerk  of  the  circuit 
court  was  Induced  to  change  the  judgment 
entry  to  read  B.  E.  Garrison  instead  of  R. 
B.  Garrison,  and  thereafter  a  general  execu- 
tion was  issued  against  B.  E.  Garrison  and 
Thomas  McMillan  for  $80  with  interest  and 
costs. 

On  July  12,  1917,  B.  B.  Garrison  filed  a 
motion  to  have  the  changed  judgment  entry 
restored  so  as  to  read  as  It  formerly  did, 


namely,  against  R.  E.  Garrison  Instead  of  B. 
B.  Garrison,,  and  also  a  motion  to  quash  the 
execution  against  B.  E.  Garrison,  which  ex- 
ecution   had   already    been    issued    thereon. 

While  these  two  last  motions  were  pending, 
plaintltt  Forsee,  on  July  19,  1917,  filed  a  mo- 
tion for  an  order  on  the  justice  to  correct  bis 
transcript  so  as  to  have  the  judgment  read 
against  B.  B.  Garrison  Instead  of  R.  E.  Gar- 
rison, as  the  latter  was  a  mere  clerical  error. 
Three  days  later,  to  wit,  July  21, 1917,  plain- 
tiff, Forsee,  withdrew  this  motion. 

On  July  24,  1917,  B.  B.  Garrison's  and 
Thomas  McMUlan's  motions  to  restore  the 
circuit  court  record  to  B.  B.  Garrison  and  to 
quash  the  execution  against  B.  E.  Garrison 
and  bis  surety  were  sustained,  and  the  Judg- 
ment against  R.  E.  Garrison  was  restored  and 
the  execution  against  B.  E.  Garrison  and  the 
surety,  Thomas  McMillan,  was  quashed.  No 
appeal  was  ever  taken  from  the  action  of 
the  court  on  these  motions,  but  on  the  same 
day  they  were  sustained,  and  three  days 
after  the  motion  for  an  order,  on  the  justice 
to  correct  bis  transcript  had  been  withdrawn 
plalhtiff,  Forsee,  brought  suit  in  a  justice's 
court  against  B.  B.  Garrison  under  the  same 
written  lease  and  for  the  same  rent  as  in 
the  former  suit  plus  the  rent  of  February  and 
March,  1917,  and  for  damages  to  the  leased 
premises,  all  aggregating  the  sum  of  $220. 
This  case  was  finally  tried  on  October  8, 1918. 
resulting  In  a  verdict  and  Judgment  in  favor 
of  defendant  B.  B.  Garrison,  and  on  plain- 
tiff's appeal  to  the  circuit  court  this  Judg- 
ment was  afllrmed  for  want  of  a  necessary 
notice  of  appeal. 

On  the  same  day  this  second  rent  suit  was 
tried,  to  wit,  on  October  8,  1918,  plalntlfl', 
Forsee,  filed  in  the  circuit  court,  in  the  first 
rent  suit  appealed  thereto,  a  motion  for  an 
order  on  the  justice  to  correct  his  transcript 
in  the  first  rent  suit  or  $80  judgment  In 
plaintiff's  favor,  so  as  to  make  it  read  against 
B.  E.  Garrison  instead  of  R.  B.  Garrison  ;  said 
motion  being  almost  identical  with  the  one 
he  had  withdrawn  on  July  21,  1917.  The 
motion  thus  filed  on  October  8,  1918,  was  by 
the  court  sustained  on  January  22,  1919,  and 
on  March  8,  1919,  the  first  day  of  the  March 
term,  1919,  the  justice  changed  the  name  of 
the  defendant  In  his  transcript  from  R.  E. 
Garrison  to  B.  E.  Garrison  and  wrote  on  the 
margin,  "Corrected  March  8,  1919,  by  order 
of  the  circuit  court."  On  the  same  day,  the 
deputy  circuit  clerk  changed  the  name  in  the 
judgment  therein  from  B.  E.  Garrison"  to  B. 
E.  Garrison. 

On  December  12, 1919,  after  the  lapse  of  a 
number  of  terms  since  the  circuit  court  quash- 
ed the  first  execution  against  B.  B.  Garrison 
and  his  surety,  plaintiff,  Forsee,  obtained  the 
Issuance  of  a  second  execution  on  the  first 
judgment  as  It  now  stood,  and  on  December 
15,    1919,   defendants   filed   their   motion   to 


^ssFor  oU>«r  cases  ue  same  topic  and  KET-NUMBER  Id  all  Key-Numbered  DigesU  and  ladexu 

Digitized  by  VjOOQ  IC 


Mo.)  FORSFE  V. 

(23S 

quash  this  second  execution,  which  motion 
the  court  overruled,  and  from  which  defend- 
ants have  appealed. 

[1,2]  Respondent's  motion  to  affirm  the 
Judgment  or  dismiss  the  appeal  for  alleged 
Inflrmltles  In  the  abstract  and  in  appellants' 
brief  Is  not  well  taken.  The  charge  against 
the  abstract  and  the  authorities  In  support 
thereof  Ignore  our  rule  26  (169  S.  W.  xlv), 
relating  to  the  sufficiency  of  the  allegation 
that  the  bill  of  exceptions  was  "duly  filed." 
It  Is  true  the  brief  contains  no  separate  "as- 
signments of  error,"  but  that  Is  not  neces- 
sary, since  the  various  points  made  by  appel- 
lants are  clearly  and  succinctly  set  forth  In 
their  "l>olnts  and  Authorities."  The  abstract 
Is  not  imperfect  or  insufficient  so  as  not  to 
present  the  precise  questions  involved,  and 
the  complaints  leveled  against  it  cannot  be 
upheld. 

It  might  well  be  conceded  tb&t,  had  plain- 
tiff continued  to  pursue  his  rights  and  reme- 
dies under  the  $80  Judgment  first  rendered 
in  the  circuit  court,  the  error  in  the  name 
of  the  defendant  therein  could  have  been 
regarded  as  iDunaterial,  since,  by  a  showing 
that  the  Judgment  was  In  fact  against  the 
right  man,  though  in  a  wrong  name,  plain- 
tiff would  have  been  as  much  entitl'ed  to  the 
benefits  thereof  as  If  defendant  had  been  sued 
by  his  right  name.  Green  v.  Strother,  201 
Mo.  App.  418,  420,  212  S.  W.  399. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  quash 
said  execution. 

All  concur. 

On  Rebearinf. 

BLAND,  J.  [31  We  are  satisfied  with  the 
statement  of  facts  and  the  conclusions  reach- 
ed upon  the  points  passed  upon  in  the  fore- 
going portion  of  the  opinion  written  by  Trim- 
ble, P.  J.,  on  the  original  submission  .of  the 
case.  We  do  not  think  that  we  can  say  that 
the  quashing  on  July  24,  1917,  of  the  execu- 
tion issued  upon  the  first  Judgment,  there  be- 
ing no  appeal,  should  be  declared  res  adjudi- 
cata  and  a  bar  to  the  issuance  of  another 
execution,  for  the  reason  that  the  motion 
to  quash  the  first  execution  Is  not  contained 
in  the  bill  of  exceptions,  and  therefore  it 
does  not  appear  that  the  execution  was 
quashed  upon  a  ground  that  would  destroy 
the  vitality  of  the  Judgment.  What  there  is 
In  the  abstract  of  the  bill  of  exceptions  shows 
the  contrary. 

[4]  It  will  be  noted  that  three  days  before 
the  first  execution  was  quashed,  or  on  July 
21,  1917,  plaintiff  withdrew  bis  motion  to 
have  the  Justice  correct  his  transcript,  and 
on  the  same  day  the  motion  to  quash  was 
sustained,  to  wit  on  July  24,  1917,  and  pre- 
sumably  after  the  execution  had  been  quash- 
ed, the  second  suit  was  brought  on  the  same 
lease  for  the  same  rent  Involved  in  the  first 
suit  plus  rent  for  two  other  months.  This 
was  done  with  full  knowledge  of  the  facts. 
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The  second  suit  resulted  In  a  final  Judgment 
In  defendant's  favor.  The  parties  are  there- 
fore In  the  anomalous  position  of  having  two 
Judgments  on  the  same  Issues,  one  in  favor 
of  plaintiff  and  one  against  him.  This  con- 
dition was  brought  about  by  the  action  of 
plaintiff.  We  think  that  the  doctrine  of  elec- 
tion applies,  ahd  the  bringing  of  the  second 
suit  on  the  same  Issues  was  an  abandonment 
of  all  rights  under  the  first  suit  and  Judg- 
ment. Plaintiff  having  elected  to  pursue  his 
remedy  by  a  second  suit,  he  ought  not  to  be 
permitted  after  Judgm^it  has  been  rendered 
against  him  to  return  to  the  first  and  assert 
rights  thereunder  Inconsistent  with  the 
course  he  pursued  in  the  bringing  of  the 
second  suit.  While  we  are  imable  to  find 
any  case  where  the  facts  are  the  same  as 
those  present  in  this  case,  we  think  the 
principles  laid  down  In  the  following*  author- 
ities fully  apply  by  analogy;  1  Cyc.  756;  15 
Cyc.  259 :  Bensieck  v.  Cook,  110  Mo.  173,  19 
S.  W.  642,  33  Am.  St.  Rep.  422;  Barrett  v. 
Stoddard  County,  183  S.  W.  644,  647;  Nan- 
son  V.  Jacob,  03  Mo.  331,  346,  6  S.  W.  246,  3 
Am.  St  Rep.  531;  Welsh  v.  Carder,  95  Mo. 
App.  41,  46,  68  S.  W.  580;  Green  v.  City  of 
St  Louis,  106  Mo.  454,  458, 17  S.  W.  496;  Mc- 
Clanahan  v.  West  100  Mo.  309,  322,  13  S.  W. 
674. 

[6]  Plaintiff  claims  that  the  inclusion  in 
the  second  suit  of  the  rent  sued  for  in  the 
first  was  a  mere  mistake  which  was  orally 
corrected  by  eliminating  that  rent  before  the 
case  went  to  a  Jury  in  the  Justice  court  The 
record  contradicts  this.  Plaintiff's  petition 
or  statement  in  the  Justice  court  shows  that 
this  rent  was  sued  for  and  the  transcript  of 
the  Justice  brou^  here  by  the  additional  ab- 
stract filed  here  after  the  granting  of  the 
rehearing  contains  the  following,  Immediately 
after  the  style  of  the  cause :  "Rent,  $220.00." 
This  vras  the  amount  sued  for  in  the  state- 
mmt  and,  as  before  stated,  the  statement 
specifically  included  the  rent  sued  for  in  the 
first  suit  Thm-e  is  nothing  in  the  record  of 
the  Justice  or  In  the  circuit  court  to  show 
other  than  the  full  amount  sued  for  was 
demanded  at  all  stages  of  the  proceeding. 
Under  such  circumstances  the  record  cannot 
be  varied  by  parol.  Sutton  v.  Cole,  155  Mo. 
206,  214,  55  S.  W.  1052;  sections  2726  and 
2900,  R.  S.  1919. 

[6]  The  motion  to  strike  from  the  files  the 
supplemental  abstract  of  the  record  is  over- 
ruled. The  granting  of  the  rehearing  re- 
opened the  case  and  gave  it  the  same  status 
as  if  it  had  never  been  heard  by  this  court. 
The  appellant  therefore  had  a  right  to  file 
his  supplemental  abstract  within  the  time  re- 
quired by  the  rules. 

The  motion  to  quash  the  execution  dated 
December  12,  1919,  should  have  been  sustain- 
ed. The  Judgment  is  reversed,  and  the  case 
remanded,  with  direction  to  quash  said  exe- 
cution. 

All  concur, 
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WILLIS  et  al.  V.  OZARK  POULTRY  &  EGG 
CO.    <No.  2818.) 

(Springfield  Court  of  Appeals.    MUsoqtL    Dee. 
5,  1921.) 

1.  Appeal  Md  error  ®=»I0I7— Court  of  Appeals 
not  bound  by,  but  will  d«fsr  tisy  lower  court's 
finding  of  fact  In  law  case  In  whidi  ther*  has 
been  a  reference. 

Under  Rev.  St.  1919,  §  1444,  the  Court  of 
Appeals  on  appeal  in  a  law  case  in  which  there 
has  been  a  reference  is  not  bound  by  the  find- 
ing of  fact  of  the  court  below,  bnt,  as  in  eaul- 
ty  cases,  will  defer  thereto. 

2.  Corporatiofls  «=S9432(I2)— Evidenee  held  to 
prove  person  who  bought  ponltry  was  acting 
as  corporation's  agent. 

In  action  to  recover  purchase  price  of  poul- 
try, evidence  held  to  sustain  finding  that  person 
who  purchased  poultry  from  plaintiff  was  oper- 
ating as  the  agent  and  representative  of  the 
defendant  corporation. 

3.  Corporations  ig=>407(5)  —  General  manager 
of  corporation  dealing  In  ponltry  could  author- 
ize agent  to  buy  poultry  for  oorporation. 

The  general  manager  of  a  corporation  en- 
gaged in  the  business  of  buying  and  selling 
poultry,  and  whose  business  was  conducted  al- 
most entirely  by  him,  had  authority  to  author- 
ize an  agent  to  buy  poultry  for  the  corporation. 

Appeal  from  Circuit  Court,  Lawrence 
County;  Charles  L.  Benson,  Judge. 

Suit  by  Claud  C.  Willis  and  others  against 
the  Ozark  Poultry  &  Egg  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Afilnned. 

I.  V.  McPherson,  of  Aurora,  for  appellant 
Katherine  Halterman,  of  Mt  Vernon,  and 
William  B.  Skinner,  of  Sptingfldd,  for  re- 
spondents, 

BRADLE7,  J.  This  is  a  suit  by  plalntftrs, 
a  copartnership,  to  recover  the  purchase  price 
of  poultry  products  alleged  to  have  been 
sold  to  defendant.  The  suit  was  commenced 
1^  attachment,  but  that  feature  was  settled 
below.  The  cause  was  referred  to  John  O. 
Turk,  Esq.,  as  referee,  and  he  made  his  re- 
port, finding  for  plaintiffs  la  the  sum  of 
$1,005.29.  Exceptions  were  duly  flied  and 
overruled,  and  the  court  confirmed  the  find- 
ing of  the  r^eree.  Defendant  filed  motions 
for  new  trial  and  in  arrest,  and,  these  being 
overruled,  the  cause  was  appealed  to  thils 
court. 

Plaintiffs  allege  that  they  are  a  copartner- 
ship doing  business  under  the  firm  names 
and  style  of  Bergman  Produce  (Company  and 
Batesvillo  Produce  Company,  and  are  en- 
gaged in  buying  and  selling  produce  In  the 
state  of  Arkansas,  and  that  defendant  la 
and  was  at  aU  times  mentioned  a  corporation 
organized  and  existing  under  the  laws  of 


Arkansas,  and  engaged  In  buying  and  selling 
produce  in  Arkansas  and  elsewhere;  that  in- 
1917  at  the  special  Instance  and  request  of 
defendant  plaintiffs  shipped  to  defendant 
large  amounts  of  poultry,  butter,  and  eggs, 
with  the  agreement  that  said  products  were 
to  be  paid  for  at  fixed  prices  when  received 
by  defendant,  which  agreement  was  In  writ- 
ing; that  the  contract  with  defendant  was 
signed  by  the  Aurora  Poultry  &  Egg  Com- 
pany, which  company  was  at  the  time  the 
agent  of  defendant,  and.  duly  authorized  by 
it  to  buy  and  sell  butter,  eggs,  and  poultry; 
that  the  defendant's  general  manager  noti- 
fied plaintiffs  that  defendant  would  be  re- 
sponsible to  plaintiffs  for  any  and  all  con- 
tracts between  plaintiffs  and  the  Aurora 
Poultry  &  Egg  Company,  and  John  J.  Took- 
er;  that  In  pursuance  of  the  said  contract, 
information;  and  representations  plaintiffs 
shipped  to  defendant  at  its  place  of  business 
in  Aurora,  Mo.,  a  large  amount  of  butter, 
eggs,  and  poultry,  and  that  there  is  now  due 
and  unpaid  on  said  shipments  the  sum  of 
$1,500,  for  which  sum  judgment  is  asked. 

Defendant  answered  by  admitting  its  cor- 
porate existence  under  the  laws  of  Arkan- 
sas, and  denied  generally  all  other  allega- 
tions. Further  answering,  defendant  denied 
that  the  Aurora  Poultry  ft  Egg  Ckimpany  was 
at  any  time  the  agent  of  defendant,  or  that 
said  company  had  authority  to  buy  and  sell 
butter,  eggs,  and  poultry  for  it;  denied  that 
through  its  general  manager  It  notified  plain- 
tiffs that  it  would  be  responsible  to  them  for 
any  and  all  contracts  and  dealings  between 
plaintiffs  and  the  Aurora  concern,  and  that  If 
its  general  manager  ever  made  such  state- 
ments or  representations  to  plaintiffs  such 
were  unauthorized  and  In  excess  of  the  pow- 
ers of  Its  general  manager,  and  were  made 
without  the  knowledge  or  consent  of  defoid- 
ant,  and  that  such  action  by  Its  manager  was 
never  ratified  by  it;  denied  that  any  of  the 
products  mentioned  in  plaintiffs'  petition 
were  sold  to  the  Anrora  Poultry  &  Egg  Com- 
pany to  be  paid  for  upon  delivery  by  defend- 
ant, and  charged  that  said  products  were 
sold  to  the  Anrora  Poultry  &  Egg  (3ompany 
under  a  contract  with  that  company,  and  not 
with  defendant. 

The  contract  under  which  plaintiffs  ■  sold 
their  products  to  the  Aurwa  ccmcaii  was 
signed  by  one  of  plaintiffs  for  his  firm,  and 
by  the  Anrora  Poultry  &  Egg  C!ompany  1^ 
Tooker.  Tooker,  however,  testified  that  he 
made  the  contract  for  and  on  behalf  of  de- 
fendant, and  there  were  many  other  facts 
and  drcumstances  t«idinsr  to  corrolx>rate 
him.  Tooker  claimed  he  was  to  get  a  cer- 
tain salary  and  half  the  profits.  As  to  how 
the  Aurora  Poultry  &  Egg  Company  origi- 
nated and  operated  is  given  by  the  referee 
In  his  report  as  follows: 
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"One  Jobn  3.  Tooker,  of  Springfield,  Mo.,  a 
vitness  herein,  witli  14  years'  experience  in  the 
poultry  and  egg  business  prior  to  the  year  191T, 
doing  wholesale  baying  and  selling  of  same  dur- 
ing tiiat  period  of  time,  in  different  districts,  a 
portion  of  such  time  was  at  Springfield,  Mo. 
While  thus  engaged  be  became  acquainted  with 
the  Ozark  Poultry  &  Egg  Company  in  a  busi- 
ness way,  whUe  it  was  yet  operating  as  a  part- 
nership at  Fayetteville,  Ark.,  something  like  a 
year  prior  to  incorporation  thereof.  ■.  His  trans- 
action of  business  was  first  that  of  buying  and 
selling  poultry  from  and  to  said  Ozark  Com- 
pany as  a  go-between  or  broker  for  another 
concern.  He  bought  a  number  of  carloads  of 
produce  from  the  Ozark  Poultry  &  Egg  Com- 
pany. In  this  way  he  became  ac<iuainted  with 
M.  L.  Price,  who  was  manager  at  all  times 
he  was  dealing  with  defendant  company,  and 
who  conducted  the  transactions  for  and  on  be- 
half of  the  company.  Price  wanted  to  know 
of  Tooker  on  one  occasion  if  he  knew  of  a  good 
place  up  in  Missouri  where  Price  could  open 
up  a  poultry  house.  Frequently  Tooker  re- 
turned to  Fayetteville  and  other  conversations 
followed  at  different  times  when  Tooker  would 
be  there  buying  or  selling  poultry,  which  finally 
resulted  in  the  following  arrangement  being 
made  between  said  Tooker  and  the  Ozark  Poul- 
try &  Egg  Company,  acting  by  and  through 
said  Manager  Price.  A  verbal  contract  was 
made.  John  J.  Tooker  was  to  open  up  the  Au- 
rora Poultry  &  Egg  Company  at  Aurora,  Mo., 
for  defendant  company,  Ozark  Poultry  &  Egg 
Company,  and  receive  therefor  a  salary  of  $20 
per  week  and  one-half  of  the  profits  of  the 
Aurora  house.  The  Ozark  Poultry  &  Egg  Com- 
pany was  to  put  up  the  money.  No  express 
agreement  was  made  as  to  losses.  Under  this 
arrangement  the  Aurora  Poultry  &  Egg  Com- 
pany in  February,  IftlT,  started  up  with  John 
J.  Tooker  as  manager  at  Aurora,  Mo.,  the  cap- 
ital or  money  upon  which  it  entered  business 
was  $500,  obtained  on  draft  drawn  by  said 
Tooker  and  deposited  in  bank  at  Aurora,  Mo., 
snch  draft  being  drawn  on  Ocark  Poultry  &  Egg 
Company,  defendant  herein,  and  was  duly  hon- 
ored and  paid  by  it  acting  through  its  manager. 
Price,  at  Fayettevllle  home  office.  The  Aurora 
business  continued  to  do  business  by  that  meth- 
od of  drafting  on  the  defendant  company  by  the 
Aurora  Poultry  Company  acting  through  John 
J.  Tooker,  manager,  until  the  fire  occurred  at 
Aurora  about  July  7,  1917;  Tooker  so  draft- 
ing whenever  he  needed  money  for  the  Aurora 
business.  No  regular  system  of  keeping  books 
of  the  Aurora  business  was  installed,  and  no 
regtdar  system  of  reports  used.     The  Aurora 

Company  by  Tooker  was  in  daily  communication ^__,  ._ 

by  telephone  irith  defendant  company's  man- j  bny^jfo^'tt.     Defendant  was  orj?nnlzed  as 


at  the  Aurora  bouse,  bat  records  were  destroy- 
ed by  fire  aboat  July  7, 1917.  Mr.  Price,  man- 
ager of  the  Ozark  Company,  came  to  Aurora 
immediately  after  the  fire,  remaining  several 
days,  and  while  there  had  Tooker,  manager  of 
the  Aurora  Company,  assign  all  the  insurance 
policies  over  to  the  Ozark  Company  amounting 
in  the  aggregate  to  about  $3,500;  took  over 
the  produce,  also  the  eggs  in  storage,  brought 
up  the  assistant  manager,  Clark,  of  the  Ozark 
Company,  and  arrangements  were  'effected  to 
continue  the  business  after  the  fire.  Tooker 
and  Clark  ran  the  business  until  shut  down  by 
attachments.  The  stuff  received  went  into  stor- 
age in  the  name  of  Ozark  Company.  Something 
like  500  cases  of  eggs  were  so  stored  after  the 
fire,  a  large  number  of  cases  of  eggs  which  had 
been  shipped  by  plaintiffs  were  so  stored.  Also 
the  Ozark  Company  assumed  at  the  bank  in 
Aurora  payment  of  the  Aurora  Company's  note 
at  said  bank  in  the  dum  of  about  $1,000,  same 
being  secured  by  Aurora  Company's  warehouse 
receipt  at  the  time,  which  warehouse  collateral 
was  made  over  to  Ozark  Company." 

[1,2]  Defendant  cballoiged  the  report  of 
the  referee  on  SO  separate  grounds,  but  most 
of  the  exceptions  go  to  the  allegations  in  the 
answer  that  the  Aurora  Poultry  &  Egg  Com- 
pany was  not  acting  for  defendant,  and  that. 
If  It  was,  It  was  acting  without  lawful  author- 
ity. The  statute  (section  1444,  R.  S.  1919) 
provides  that  on  appeal  in  all  cases,  wheth- 
er law  or  equity,  in  which  a  referee  has  been 
appointed  and  made  a  report,  the  appellate 
court  shall,  on  exceptions  properly  preserved, 
review  the  evidence  and  the  finding  of  facts 
and  conclusions  of  law  of  the  referee  and  the 
trial  court,  and  give  such  judgment  as  shall 
be  conformable  to  the  law  on  the  evidence. 
Under  this  statute  we  are  not  bound  by  the 
finding  of  fact  below,  but  as  In  an  equity 
case  we  defer  to  the  finding  of  the  trial  court. 
We  have  carefully  read  this  record,  and  find 
ample  evidence  to  support  the  finding  that 
Tooker,  operating  under  the  name  of  the 
Aurora  Poultry  &  Egg  Company,  was  oper- 
ating as  the  agent  and  represeatatiye  of  de- 
fendant. 

[3]  Tooker  claimed  that  he  had  his  agree- 
ment whereby  he  was  to  act  as  the  agent  of 
defendant  with  M.  L.  Price,  who  was  the 
secretary,  treasurer,  and  general  manager. 
Defendant  challenges  the  authority  of  Price, 
its  general  manager,  to  authorise  Tooker  to 


ager.  Price,  and  in  that  manner  reported  and 
received  prices,  instructions,  and  orders  for 
buying  and  selling,  etc.  The  produce  sometimes 
would  be  sold  by  Tooker  and  sometimes  by 
Price,  sometimes  billed  out  with  draft  payable 
to  Aurora  Company,  and  sometimes  to  Ozark 
Company.  During  the  period  of  time  of  oper- 
ating up  to  the  fire  Mr.  Price  was  up  to  the 
Aurora  house  once,  and  the  business  was  fig- 
ored  op  showing  a  slight  loss,  and  Tooker  was 
frequently  at  Fayetteville.  So  in  this  manner 
and  by  phone  and  the  method  used  drafting  on 


corporation  In  January,  1917.  Prior  to  that 
time  the  incorporators,  as  a  copartnprshlp, 
had  been  conducting  the  same  character  of 
business  at  the  same  place,  and  under  the 
same  name,  and  Price  was  general  manager. 
After  the  incorporation  there  was  no  meet- 
ing of  the  board  of  directors,  no  by-laws, 
and  nothing  of  record  or  otherwise,  prescrib- 
ing the  duties  of  the  general  manager  or  of 
any  other  officer.    The  articles  of  Ineorpora- 


Ozark  Company,  the  Aurora  business  was  large-  '  tlon  specified  the  nature  of  the  business  to 
ly  operated.    Later  a  bookkeeper  was  installed  j  be  conducted,  to  wit,  buying  and  selling  poul- 
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try,  eggs,  hides,  dairy  and  packing  house 
products.  The  business  before  Incorporation 
was  conducted  almost  entirely  by  Price,  as  It 
was  afterwards.  The  Tooker  deal  was  made 
by  Price  shortly  after  the  defendant  was  in- 
corporated, and  lasted  until  some  time  in 
July  thereafter.  Defendant,  through  Price, 
furnished  the  money  to  start  Tooker  under 
the  name  of  the  Aurora  Poultry  &  Egg  Com- 
pany, and  furnished  all  the  money  that  was 
ever  put  into  that  company.  This  so-called 
company  had  no  capital  and  no  owners  un- 
less owned  by  defendant  or  Tooker.  Tooker 
testified  that  the  business  belonged  to  de- 
fendant. Tooker  had  a  Are  early  in  July 
after  starting  up,  and  defendant  took  over 
everything  that  was  left,  including  insur- 
ance. Tooker  constantly  advised  with  de- 
fendant as  to  the  conduct  and  management 
of  the  business,  and  according  to  him  it  was 
conducted  under  the  name  of  the  Aurwa 
Poultry  *  Egg  Company  In  order  to  avoid 
friction  with  other  dealers  In  Southwest 
Missouri.  Defendant's  manager  certainly 
had  authority  to  buy  and  seU  everything  for 
which  plaintiffs  sue,  and  had  authority  to 
authorize  Tooker  in  that  behalf. 

We  think  that  the  Judgment  below  was 
correct,  and  it  is  therefore  affirmed. 

COX,  P.  J.,  and  FARRINGTON,  J.,  concur. 


STATE  V.  MOORE.     (No.  3047.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
6.  1921.) 

f.  Intoxloatlnfl  liqai»r«  «=>2 1 5— Information 
charging  unlawful  sale  held  suffldent. 
An  information  charging  that  defendant  "did 
then  and  there  unlawfully  sell  certain  intoxicat- 
ing liquors,  to  wit,  one  half  pint  of  whisky,  for 
beverage  purposes,"  etc.,  held  to  charge  an  un- 
lawfnl  sale  of  intoxicating  liquors,  under  Rev. 
St.  1919,  S  6588. 

2.  Criminal  law  <&=3l  169(8)— No  complaint  of 
favorable  error. 

Error  of  the  court  in  admitting  testimony 
could  not  be  complained  of,  where  it  was  in  fa- 
vor of  the  accused. 

3.  Criminal  law  «=>742(l)— Credibility  of  testi- 
mony of  Interested  witness  for  Jury. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquors,  a  conviction  should  always 
be  scrutinized,  where  the  evidence  of  the  state 
shows  that  the  principal  witnesses  for  the  state 
are  personally  interested  in  the  outcome  of  the 
verdict;  but  the  strength  or  weakness  of  such 
testimony  goes  entirely  to  the  credibility  to 
which  it  is  entitled,  and  is  a  matter  falling  with- 
in the  province  of  the  inry. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Sterling  H.  McCarty,  Judge. 


Will  Moore  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  appeals.  Af- 
firmed. 

J.  E.  Duncan,  of  (Temthersville,  for  ap- 
pellant. 

J.  R.  Hutchison  and  B.  A.  McKay,  of 
Caruthersville,  for  the  State. 

FABBINGTON,  J.  The  defendant  was 
convicted  on  an  Information  charging  him 
with  violating  section  6588,  B.  S.  of  Missouri 
of  1919.  The  Information  was  originally 
filed  in  the  justice  court,  where,  upon  con- 
viction, the  defendant  appealed  to  the  cir- 
cuit court,  where  a  Jury  found  him  guilty  as 
charged  in  the  information,  and  assessed  his 
punishment  at  $100,  and  It  Is  from  this  Judg- 
ment of  sentence  that  he  appeals. 

The  Information  upon  which  the  conviction 
rests  is  as  follows: 

"And  J.  R.  Hatchison,  prosecuting  attorney 
within  and  for  the  county  of  Pemiscot,  who  in 
this  behalf  prosecutes  for  and  in  the  name  of  the 
state  of  Missouri,  and  upon  his  offidal  oath  in- 
forms Geo.  W.  Watkins,  a  justice  of  the  peace 
within  and  for  the  township  of  Little  Prairie. 
Pemiscot  county,  Missouri,  that  on  or  about  the 
22d  day  of  January,  1921,  at  and  within  the 
township,  county,  and  state  aforesaid,  one  WDl 
Moore,  then  and  there  being,  did  then  and  there 
unlawfully  sell  certain  intoxicating  liquors,  to 
wit,  one. half  pint  of  whisky,  for  beverage  pur- 
poses, contrary  to  the  form  of  the  Statute  in 
such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Missouri" 

— the  same  being  sworn  to  by  the  prosecuting 
attorney.  No  briefs  are  filed  in  this  court  by 
eithor  side. 

On  turning  to  the  motion  for  a  new  trial 
which  was  filed,  we  find  that  the  objections 
to  the  verdict  as  there  raised  were  that  the 
court  had  admitted  Improper  testimony  ou 
the  part  of  the  state,  rejected  proper  testi- 
mony offered  on  the  part  of  the  defendant, 
failed  to  instruct  the  Jury  on  the  law  arising 
in  the  case,  and  failed  to  sustain  a  demurrer 
after  all  the  testimony  was  in ;  and  it  is  fur- 
ther charged  that  the  verdict  is  not  sup- 
ported by  the  evidence,  and  is  the  result  of 
bias  and  prejudice,  and  Is  against  the  law 
and  the  evidence. 

[1,2]  We  have  gone  through  the  record 
carefully,  and  find  that  the  Information  her> 
tofore  set  out  is  in  due  form,  properly  charg- 
ing the  offense  under  the  section  of  the  stat- 
ute heretofore  named.  With  reference  to 
the  admission  of  testimony,  we  hold  that.  If 
there  was  any  error  in  admitting  testimony 
by  the  trial  court,  it  was  in  defendant's 
favor,  concerning  which  he  cannot  complain. 
We  find  that  no  offer  of  competent  testimony 
was  denied,  and  the  Instructions  set  out  In 
the  case  appear  to  be  full  and  complete, 
touching  every  phase  of  the  case,  including 
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an  alibi,  which  ought  to  have  been  considered 
by  the  Jury. 

The  evidence  Is  squarely  conflicting;  the 
state's  witnesses  testifying  positively  that 
they  purchased  a  pint  of  whisky  from  the 
defendant  at  the  time  charged  In  the  in- 
formation. The  defense  made  was  that  the 
defendant  was  in  the  state  of  Arkansas  at 
this  time,  and  could  not,  therefore,  have  been 
guilty  of  the  Bale  testified  to  by  the  state's 
witnesses,  a  denial  that  such  sale  was  made, 
and  testimony  was  offered  by  th^  defendant 
and  the  state  touching  the  character  of  the 
defendant  and  of  the  state's  witnesses. 

[3]  With  reference  to  the  case-made  by  the 
state,  conviction  should  always  be  scrutinized 
where  the  evidence  of  the  state  shows  that 
the  principal  witnesses  relied  upon  by  the 
state  for  conviction  are  personally  interested 
In  the  outcome  of  the  verdict — that  is,  where 
it  appears  from  admissions  of  these  wit- 
nesses that  they  were  to  get  $10  for  every 
conviction  on  which  they  gave  the  informa- 
tion to  the  prosecuting  attorney  concerning 
violations  of  the  prohibitory  laws;  but  the 
strength  or  weakness  of  the  testimony  of  such 
witnesses  goes  entirely  to  the  credibility  to 
which  it  is  entitled,  and  is  a  matter  falling 
within  the  province  of  the  trier  of  the  fact. 
The  Jury  in  this  case  saw  fit  to  believe  the 
state's  witnesses,  and  rejected  the  defend- 
ant's denial  of  sale  of  intoxicating  liquor 
and  of  his  defense  of  alibi. 

As  we  view  it,  this  defendant  had  a  fair 
trial  before  his  countrymen,  duly  Impaneled 
to  pass  upon  the  evidence  as  It  was  Intro- 
duced, and  there  remains  nothing  that  this 
court  can  do,  except  to  afDrm  the  Judgment; 
and  it  is  80  ordered. 

COX,  P.  J.,  and  BRADLEY,  J.,  concur. 


SPILMAN  V.  MASONIC  MUT.  AGO.  CO. 
(N*.  3023.) 

(Springfield  Court  of  Appeals.     Missouri. 
Dec.  5,  1921.) 

•  .  Insyranoe  «s»53a— No  recovery  for  both  to- 
tal and  partial  disability. 
Under  an  accident  policy,  providing  that 
insured  was  not  entitled  to  indemnity  for  both 
total  and  partial  disability,  held,  that  an  insur- 
ed, wlio  applied  for  indemnity  for  total 
disability,  waa  not  entitled  subsequently  to 
indemnity  as  for  partial  disability,  when  he 
discovered  that  he  would  receive  more  for  par- 
tial disability  than  for  tiie  total  disability,  even 
though  he  credited  insurer  with  the  amount 
paid  as  for  total  disability. 

2.  Insunuioe     «=s>l46(2)— Plainly     expressed 
terms  must  be  enforced. 
When  the  terms  of  a  contract  of  insurance 
are  plainly  expressed,  tlie  courts  must  enforce 


them,  notwithstanding  the  rule  which  requires 
a  liberal  construction  of  insurance  policies  in 
favor  of  insured. 

Appeal  from  Circuit  Court,  Phelps  Cotmty; 
L.  B.  Woodside,  Judge. 

Action  by  James  A.  Spllman  against  the 
Masonic  Mutual  Accident  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Frank  ET.  Farrls,  of  RoUa,  for  appellant. 
Lorts  &  Breuer  and  Holmes  ft  Holmes,  all 
of  RoUa,  for  respondent. 

BRADLET,  J.  Plaintiff  sued  to  recover  on 
an  accident  insurance  policy.  The  cause  was 
tried  before  the  court  without  a  Jury,  and 
resulted  in  a  finding  and  Judgment  for  the 
plaintiff,  and  defendant,  unsuccessful  in  Its 
motion  for  a  new  trial,  has  appealed. 

Plaintiff  pleaded  and  proceeded  on  the 
theory  that  he  could  recover  for  partial  dis- 
ability. Defendant  pleaded  that  it  had  paid 
plaintiff  the  sum  of  $235.70  for  the  period  of 
bis  total  disability,  and  that,  having  done 
so,  it  had  fully  discharged  Its  obligation. 

The  imlicy  was  issued  on  the  30th  day 
of  April,  1918.  On  July  8,  1919,  while  the 
policy  was  in  force,  plaintiff  was  Injured 
while  driving  a  tractor  to'  which  was  at- 
tached a  road  scraper.  A  chain  caught  in 
the  lug  of  the  tractor,  and  resulted  In  get- 
Ing  around  plaintifTs  leg  Just  above  the 
ankle  and  crushing  it  There  are  three 
provisions  ot  the  policy  which  are  material 
here  as  follows: 

"(1)  The  company  will  pay  at  the  rate  of 
|26  per  week  for  the  number  of  eonsecntive 
days,  but  not  exceeding  104  consecutive  weeks, 
for  the  loss  of  time  resulting  exclusively  from^ 
bodily  injuries  caused  solely  by  accidental* 
means,  which  injuries  shall  leave  physical 
marks,  contusions,  wounds,  fractures  or  dis- 
location upon  the  body,  and  shall  immediately, 
wholly  and  continuously  disable  the  insured 
from  transacting  any  and  every  kind  of  business 
pertaining  to  his  occupation,  and  require  the 
regular,  personal  attendance  of  a  qualified  phy- 
sician. 

"(2)  If  such  bodily  injuries  as  described  in 
paragraph  1  atiove  shall  not  cause  total  dis- 
ability, but  shall  immediately  and  continuously 
disable  the  insured  from  performing  one  or 
more  of  the  important  daily  duties  pertaining 
to  his  occupation,  and  require  the  regular  per- 
sonal attendance  of  a  qualified  physician,  the 
company  will  pay  for  the  period  of  such  par- 
tial loss  of  time,  not  exceeding  65  consecutive 
weeks,  one-half  ot  the  weekly  indemnity  pro- 
vided in  paragraph  1  above.  In  no  case  shall 
indemnity  be  allowed  for  both  total  and  partial 
disability  resulting  from  any  one  accident. 

"(3)  This  policy  includes  the  indorsements 
and  attached  papers,  if  any,  and  contains  the 
entire  contract  of  insurance,  except  as  it  may 
be  modified  by  the  company's  classification  of 
risks  and  premium  rates  in  the  event  that  the 
insured  is  injured  after  having  changed  his  oc- 
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cnpation  to  one  classified  bj  the  company  as 
more  hazardous  than  that  stated  in  the  poUcr, 
or  while  he  is  doing  an  act  or  thing  pertaining 
to  any  occupation  so  classified,  except  ordinary 
duties  ahout  his  residence,  or  while  engaged 
in  recreation,  in  which  erent  the  company  will 
pay  only  such  portion  of  the  indemnities  in  th« 
policy  as  the  premium  paid  would  have  pur- 
chased at  the  rate  and  within  the  limits  so 
fixed  by  the  company  for  such  more  hazardous 
occupation.  •  •  •  The  premium  rates  and 
classification  risks  momtioned  in  this  policy 
shall  mean  only  such  as  have  been  last  filed 
by  the  company  in  accordance  with  the  law.  of 
the  «tate." 

The  defendant  makes  eight  separate  as- 
signments ot  error,  bnt  these  may  be  grouped 
into  three:  (1)  The  failure  to  give  a  poremp- 
tory  in.stniction;  (2)  in  the  refasing  of 
certain  instructions  requested  by  defendant; 
(3)  in  the  admission  of  certain  evidence. 

In  plalntifTg  application  for  the  policy 
sued  on  be  described  his  occupation  as  tliat 
of  hardware  merchant,  and  described  his  du- 
ties as  "otHce  sales  and  light  counter  duties." 
Defendant's  classification  manual,  whlcb  was 
on  file  with  the  insurance  department  of  the 
state  at  the  time  plaintiff's  policy  was  Issued, 
and  at  the  time  he  was  injured,  and  by  which 
classification  plaintiff  was  bound,  classified 
the  risks  covered  by  plaintltrs  policy  as  fol- 
lows* Class  1.  Merchants  doing  office  work 
or  light  counter  duties.  Class  2.  A  dealer 
or  salesman  of  automobiles,  demonstrating, 
but  not  setting  up,  testing  or  repairing. 
Class  3.  A  dealer  or  salesman  of  automo- 
biles, demonstrating,  setting  up,  repairing, 
testing,  but  not  racing;  also  a  merchant 
who  is  proprietor  and  does  office  and  general 
duties,  and  also  a  machinery  salesman  or 
agent  supervising  the  setting  up  and  testing 
.of  machinery.  Class  4.  Chauffeur,  delivery 
car,  ambulance,  patrol,  truck,  public  or  pri- 
vate car,  gasoline  or  traction  engineer.  The 
amount  of  indemnity  an  insured  received 
under  the  policy  sued  on  depended  on  what 
class  the  insured  was  in,  and  whether  the 
injury  caused  total  or  partial  disability.  If 
the  disability  was  total  and  the  insured  was 
in  class  1,  then  he  was  to  receive  $25  per 
week,  not  exceeding  104  weeks;  if  In  class  2 
he  received  $20  per  week,  for  not  exceeding 
104  weeks ;  if  in  class  3  he  received  $15  per 
week,  for  not  exceeding  104  weeks;  and  if 
in  class  4  he  received  $12.50  per  week,  for 
not  exceeding  104  weeks. 

[1]  Defendant  requested  a  peremptory  In- 
struction at  the  close  of  plaintiff's  case,  and 
was  denied,  and  It  again  made  the  same 
request  at  the  close  of  the  whole  case.  The 
contention  is  made  that  the  court  should 
have  given  defendant's  peremptory  request  at 
the  close  of  the  whole  case,  on  the  ground 
that  plaintiff  could  not,  under  the  facts,  re- 
cover for  partial  disability.  Defendant 
contends  that  plaintiff  made  application  in 
bis  proofs  of  Injury  for  Indemnity  for  total 


disability,  and  that  It  paid  plaintiff  accord- 
ing to  its  contract  for  the  period  that  he 
was  totally  disabled.  Defendant  paid  plain- 
tiff $235.70  for  the  period  from  the  date  of 
his  injury  to  Norember  5,  1919,  placing  him 
under  class  4,  which  entitled  plaintiff  if 
under  that  class  to  receive  $12.50  per  week. 
Ten  per  cent  was  added  because  plaintiff  had 
paid  his  premium  In  advance.  If  plalntUTs 
Injury  was  such  as  to  immediately,  wholly, 
and  continuously  disable  bim  from  trans- 
acting any  and  every  kind  of  business  per- 
taining to  iia  occupation,  as  this  language  Is 
generally  construed,  or  If  he  applied  for  and 
received  indemnity  on  that  tbeory,  tben, 
under  bis  policy,  he  cannot  recover  in  this 
cause,  because  it  is  provided  in  tlie  poUcy 
that  In  no  case  shall  Indemnity  be  allowed 
for  both  total  and  partial  disability  result- 
ing fr6m  the  same  accident.  Pialntifl  made 
out  on  blanks  his  proofs  of  injury  a  short 
time  after  the  accident,  but  made  no  com- 
mitment as  to  whether  his  Injury  totally  or 
only  partially  disabled  him.  In  tbe  certifi- 
cate of  the  attending  physician,  whlcb  was 
dated  July  19,  1919,  was  this  question: 

"Were  tbe  injuries  to  your  personal  knowl- 
edge of  such  a  nature  and  extent  aa  to  con- 
tinuously and  wholly  disable  the  claimant  from 
attending  to  all  of  the  duties  of  liis  occupa- 
tion and  from  every  kind  of  basiness  including 
supervision?  " 

This  question  was  answered  in  the  affirma- 
tive; but  tbe  physician  states  that  he  does 
not  knew  how  long  such  condition  would 
continue.  Plaintiff  testified  that  his  place  of 
business  was  at  Rolla,  Mo.,  and  ttaat  he  was 
in  the  hospital  in  St  Louis  for  95  days  from 
July  9,  1919,  and  that  during  that  time  be 
was  entirely  disabled  from  following  any  of 
his  dally  and  usual  duties  or  avocations; 
that  be  was  not  able  to  walk  at  all  except 
a  few  days  that  he  walked  about  the  hospital 
on  crutches;  that  his  first  visit  home  was 
about  October  5tb,  and  that  he  remained  at 
home  until  the  latter  part  of  November,  and 
that  during  tliat  time  be  was  in  bed  most  of 
the  time;  that  he  went  to  his  store  at 
times  and  directed  tbe  management  of  the 
business:  that  in  November  he  went  back  to 
the  hospital  for  1  day,  then  returned  home 
and  remained  there  until  the  latter  part  of 
February;  that  from  December  to  Febru- 
ary he  was  able  to  get  around  on  crutches: 
that  he  drove  in  bis  automobile  from  his 
bouse  to  his  store,  and  moved  around  the 
store  on  crutches  and  directed  his  business; 
that  he  went  back  to  the  hospital  on  March 
2d,  and  remained  for  15  days.  Plaintiff 
further  testified  that  when  he  received  the 
draft  for  the  $235.70  be  wrote  defendant  a 
letter,  In  which  he  stated  that — 

"In  receiving  the  check  and  accepting  tbe 
same  I  want  it  strictly  understood  that  I  am 
not  receiving  it  on  a  weekly  indemnity  of  $12.50, 
as  I  am  expecting  $25  a  week  indemnity." 
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This  92S  a  week  dalmed  by  plaintiff  was 
on  the  tlieory  tbat  lie  was  in  class  1,  and 
that  his  injury  caused  total  disability.  The 
defendant  sent  the  chedc  as  part  payment  for 
total  disability,  but  placed  plaintifTs  occn- 
pation  when  injured  in  class  4.  Plaintiff 
and  defendant  at  ttiat  time  differed  only  as 
to  the  dass  in  which  plaintiff  should  be 
placed.  When  defendant  ascertained  tliat 
plaintiff  was  lookins  after  his  business  In 
part  from  about  November  on  It  refused  to 
pay  any  further  indemnity. 

Plaintiff  testified  further  that  he  thought 
when  he  accepted  the  payment  that  he  was 
accepting  it  as  part  payment  on, the  basis  of 
$25  a  week.  Plaintiff  testified  in  effect  that  he 
made  bis  claim  in  the  first  instance  on  the 
theory  that  his  Injury  had  caused  total  dia- 
abiUty.  There  Is  no  doubt  but  that  defendant 
paid  him  as  for  a  total  disability.  The  con- 
tract, the  policy  sued  on,  expressly  provides 
that  indemnity  will  not  be  allowed  for  both 
total  and  partial  disability.  It  is  true  that  the 
plaintiff  credits  defendant  with  the  amount 
it  paid  him  as  for  a  total  disability,  but  by 
doiug  so  plaintiff  cannot  escape  the  fact  that 
he  has  already  been  paid  for  a  total  dis- 
ability. To  permit  plaintiff  to  recover  in  the 
case  at  bar  would  be  to  permit  him  to  receive 
and  accept  indemnity  for  a  total  disability, 
and  then,  when  be  saw  tbat  he  might  be 
entitled  to  a  greater  amount  on  the  theory 
that  he  was  only  partially  disabled,  to  then 
sue  on  that  theory  and  credit  the  amount 
demanded  with  the  amount  received  on  the 
theory  of  total  disability. 

[2]  We  are  not  unmindful  of  the  general 
rule  which  requires  a  liberal  construction  of 
insurance  policies  in  favor  of  the  insured, 
but  as  stated  in  Newman  v.  Standard  Acci- 
dent Insurance  Co.,  192  Mo.  App.  159,  177 
S.  W.  803,  when  the  terms  of  the  contract  are 
plainly  expressed  the  courts  must  enforce 
them.  Under  the  record  before  us  defend- 
ant's i»erenrptory  instruction  should  have 
been  given.  This  conclusion  obviates  the 
necessity  of  the  consideration  of  the  other 
assignments  made  by  defendant.  The  Judg- 
ment below  should  be  reversed;  and  it  is 
so.  ordered. 

COX,  P.  X,  and  FARRINQTX)N,  J.,  concur. 


JONES  V.  JONES.     (No.  2933.) 

(Springfield  Court  of  Appeals.    Miasouri.    Dec. 
6,  1921.) 

I.  Divorce  «=>I84(I0)— Appellatte  oourt  ds- 
fera  to  epInlOB  of  trial  court  In  dlvoroe 
aethw. 

On  questions  of  fact  in  a  divorce  case,  the 
appellate  court  will  defer  largely  to  the  finding 
«i  the  trial  court,  but  will  not  be  bound  by  it, 
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and  if,  on  a  review  of  the  testimony,  a  differ- 
ent concluBlon  la  reached,  the  judgment  of  the 
acpellate  court  will  foUow  its  own  finding. 

2.  Dlvoroe  «=a53— Graated  only  to  "lanocsnt 
aad  Injured  party." 

The  statute  requirea  that  idaintiff  be  ahowB 
to  be  an  innocent  and  injured  party  before 
any  decree  for  divorce  can  be  granted;  and  in 
determining  who  is  an  innocent  and  injured 
party  courts  are  to  be  guided  by  the  standard 
provided  by  the  Legislatare  in  specifying 
grounds  upon  which  a  divorce  may  be  granted; 
that  is,  hia  conduct  should  be  shown  not  to 
be  such  as  would  make  out  a  prima  facie  case 
of  divorce  against  him  by  the  other  party  to 
make   him   an  "innocent  and  injured  party." 

3.  Divorce  «=>I7I— Decree  denying  itlvoree 
res  Judloata  as  to  all  faots  known  at  the 
time. 

A  decree  denying  a  divorce  was  res  judi- 
cata as  to  all  facts  kaown  to  the  plaintiff  at 
the  time,  and  he  could  not  use  in  a  subsequent 
action  any  fact  that  he  might  have  used  in 
the  former  trial. 

4.  Divorce  «=349(2)— Cobabttatlon  a  condona- 
tion of  Improper  oonduot  of  wifo. 

A  husband  who  lived  with  wife  for  many 
years  after  she  was  guilty  of  improper  con- 
duct with  another,  with  knowledge  thereof, 
condoned  the  same,  and  was  not  entitled  to  a 
divorce  therefor. 

5.  Divorce  ®=354— Allegation  of  condoned  een- 
dnet  held  to  constitute  Indignity. 

Allegation  in  pleading  In  divorce  action  as 
to  improper  conduct  on  the  part  of  defendant 
wife,  which  had  been  condoned  by  many  years' 
cohabitation,  with  knowledge  thereof  constitut- 
ed an  indignity  against  the  wife,  which  rendered 
plaintiff  other  than  an  "injured  and  innocent 
party,"  and  not  entitled  to  a  divorce,  espedaUy 
as  the  conduct  of  the  defendant  relied  on  for 
divorce  was  provoked  by  wrongful  conduct  of 
plaintiff  in  courting  anoUier  woman,  and  seek- 
ing a  legal  separation  In  order  to  many  the 
other  woman. 

Appeal  from  Circuit  Court,  Wright  Coun- 
ty;  O.  H.  Skinker,  Judge. 

Action  by  W.  A.  Jones  against  Luphemia 
Jones.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions. 

C.  W.  Evans,  of  Kansas  City,  and  Lamar 
&  Lamar,  of  Houston,  for  appellant. 

N.  J.  Craig,  of  Mansfield,  and  A.  M.  Cur- 
tis, of  Hartvllle,  for  respondent. 

''OOX,  p.  J.  Action  for  divorce.  Decree 
for  respondent,  plaintiff  below,  and  defend- 
ant appealed. 

[1]  It  is  well  settled  in  this  state  that  on 
questions  of  fact  in  a  divorce  case  the  appel- 
late court  will  defer  largely  to  the  finding 
of  the  trial  court,  but  will  not  be  bound  by 
it ;  and  If,  on  a  review  of  the  testimony,  a 
different  conclusion  is  reached,   the  Judg- 


«=3For  other  caaaa  see  aama  toplo  and  KBY-NUMBBR  In  all  Key-Numbsred  DlseaU  and  Indezw 
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ment  of  the  appellate  court  will  follow  its 
own  finding. 

We  bave  carefolly  examined  this  entire 
record,  wblcb  is  very  lengthy,  and  have 
reach^  the  cpncltislon  that  the  plaintiff 
made  a  case  for  divorce  by  proof  of  state- 
ments made  by  defmdant  about  him  in  con- 
versation and  by  letters  unless  it  shall  fur- 
ther appear  that  he  is  not  the  innocent  and 
injured  party  within  the  meaning  of  the 
statute,  and  cannot  secure  a  divorce  for 
that  reason. 

The  petition  alleged  indignities.  The  an- 
swer denied  these  charges,  and  pleaded  res 
adjudlcata  In  a  former  suit  between  the  same 
parties,  and  a  further  allegation  that  plain- 
tiff had  married,  lived,  and  cohabited  with 
another  woman  since  the  former  trial. 
Plaintiff  replied,  admitting  the  marriage  to 
another  woman,  and  alleged  that  prior  to 
doing  so  he  had  secured  a  divorce  from  de- 
fendant In  Cape  Oirardeau  county;  that 
that  decree  was  afterwards  set  aside,  and  be 
had  not  lived  with  that  wife  since;  that 
he  then  brought  suit  in  Wright  county  and 
had  that  marriage  annulled. 

The  history  of  this  matter  Is  as  follows: 
Plaintiff  filed  a  suit  for  divorce  against  de^- 
fendant  in  Wright  county,  where  he  then 
lived  and  now  lives,  and  alleged  only  deser- 
tion. Defendant  answered,  admitting  the 
marriage  to  plaintiff,  but  denying  the  charge 
of  desertion.  Defendant  also  filed  a  suit 
against  plaintiff,  for  maintenance,  returnable 
to  the  same  term.  The  two  cases  were  con- 
solidated for  trial,  and  the  evidence  covered 
the  entire  marital  life  of  these  parties  to  the 
date  of  the  trial,  which  vras  in  December, 
1917.  The  court  dismissed  plaintiff's  bill 
in  the  divorce  case,  and  found  for  the  wife 
in  the  maintenance  suit,  and  gave  Judgment 
in  her  favor  in  that  suit.  Neither  party  ap- 
pealed, and  those  judgments  became  finaL 
Plaintiff  then  lived  In  Wright  county,  and 
has  continued  to  live  there  ever  since.  In 
June,  1918,  plaintiff  filed  another  petition  for 
divorce  from  defendant  In  Gape  Girardeau 
county,  alleging  indignities,  and  also  alleg- 
ing that  defendant  was  a  nonresident  of  the 
state,  and  secured  service  by  publication. 
Defendant  knew  nothing  of  that  suit  being 
filed,  and  plaintiff  obtained  a  decree  by  de- 
fault on  July  25,  1918.  On  August  26,  fol- 
lowing, plaintiff  married  one  Florence  B. 
Weed.  Later  defendant  learned  of  the  de- 
fault decree  in  Cape  Girardeau  county  ea^ 
brought  suit  in  that  county  to  set  the  same 
aside,  alleging  that  she  was  a  resident  of 
this  state  when  that  suit  was  brought,  and 
plaintiff  was  not  a  resident  of  Cape  Girar- 
deau county,  but  was  a  resident  of  Wright 
county.  This  case  was  heard  in  December, 
1919,  and  the  divorce  decree  set  aside.  At 
that  hearing  it  appeared  that  plaintiff  had 
never  resided  In  Cajie  Girardeau  county, 
but  was  at  all  times  a  resident  of  Wright 


county.  Whether  (»  not  the  wife  was  a  non- 
resident of  Missouri  when  that  suit  was  filed 
was  also  Involved,  but  whether  the  decree 
was  set  aside  because  the  court  found  she 
was  a  resident  of  Missouri  or  because  her 
husband  was  not  a  resident  of  Cape  Girar- 
deau county  does  not  appear.  Plaintiff  then 
Iwought  suit  in  Wright  county  and  had  his 
marriage  with  Mrs.  Weed  annulled,  and  then 
filed  this  suit  in  Wright  county,  which  re- 
sulted In  a  decree  going  in  his  favor. 

[2]  As  already  suggested,  the  question  for 
ns  to  determine  Is  whether  or  not  the  plain- 
tiff Is  an  innocent  and  injured  i»rty.  The 
statute  requires  that  to  be  shown  before  any 
decree  for  divorce  can  be  granted.  It  is 
Intended  by  this  provision  of  the  statute  to 
protect  the  public  interest  by  refusing  to 
divorce  husband  and  wife  when  It  appears 
that  the  party  applying  for  the  divorce  is 
unworthy;  and  by  resLSoa  of  that  fact  it  is 
often  said  that  in  divorce  proceedings  there 
are  three  parties,  the  puhUc  constituting  the 
third  party.  The  theory  of  the  law  is  that 
the  marriage  relatl<Hi  should  be  held  sacred, 
and  that  the  public  good  will  be  best  sub- 
served by  refusing  a  divorce  unless  the  par- 
ty applying  therefor  can  show  not  only  that 
the  otiier  party  has  violated  the  marital  obli- 
gations, but  also  that  he  has  not  violated  them. 
What  will  constitute  a  party  "an  innocoit  and 
injured  party"  should  not  be  left  absolutely 
to  the  individual  Judgment  of  the  trial  Judge 
in  each  particular  case,  but  there  should  be 
some  rule  of  law  by  which  a  party's  con- 
duct should  be  measured  in  determining  that 
question.  We  do  not  tmderstand  that  to 
constitute  a  party  in  a  divorce  proceeding 
"an  Innocent  and  injured  party"  the  court 
must  find  that  his  conduct  as  a  citizen  and 
toward  the  other  party  has  been  at  all  times 
exemplary  and  above  all  reproach,  but  he 
must  at  least  show  that  he  has  not  been 
guilty  of  any  conduct  which,  under  the  law, 
would  make  out  a  prima  facie  case  for  di- 
vorce against  him  by  the  other  party.  The 
Legislature  has  provided  the  grounds  upon 
which  a  divorce  may  be  granted,  and  by  do- 
ing so  has  said  that,  unless  one  or  more  of 
these  grounds  Is  found  to  exist,  a  divorce 
should  not  be  granted,  and  that  fixes  the 
standard  by  which  courts  are  to  be  guided 
in  granting  or  refusing  divorces.  We  think 
the  same  standard  is  to  be  the  guide  in 
passing  on  the  question  of  whether  the  party 
asking  the  divorce  is  an  innocent  and  in- 
jured party.  Hoffman  v.  Hoffman,  43  Mo. 
547;  Gruner  v.  Gruner,  183  Mo.  App.  167, 
177,  165  S.  W.  866;  MUster  v.  Milster,  200 
Mo.  App.  603,  606,  200  S.  W.  620;  Nolker 
▼.  Nolker,  208  S.  W.  128. 

[31  The  transcript  of  the  evidence  taken 
in  the  divorce  and  maintenance  trials  in  De- 
cember, 1917,  and  at  the  trial  to  set  aside 
the  default  decree  rendered  in  Cape  Gir- 
ardeau county  was  by  consent  of  the  parties 
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read  in  eTldence  in  tbls  case.  ReTiewlng 
tbe  facts  as  shown  by  those  transcripts  and 
the  evidence  prodnced  at  this  trial  as  applied 
to  plaintiff's  conduct,  we  find  that  these  par- 
ties were  married  Jane  16,  1885,  at  which 
time  tbe  plaintiff  was  27  years  of  age  and 
tbe  defendant  18.  They  lived  together  nntll 
December,  1908,  a  period  of  23  years  and  6 
months.  Four  children  were  bom  of  this 
marriage,  one  boy  and  three  girls,  all  of 
whom  were  grown.  Two  of  the  girls  are 
married.  The  son  is  located  in  Ohio,  and  tbe 
oldest  daughter  has  remained  at  home.  It 
appears  that  the  mother,  this  defendant,  and 
the  oldest  daughter  did  not  get  along  well 
togetber,  and  in  December,  1908,  tbe  defend- 
ant left.  We  find  that  the  real  cause  of  her 
leaving  was  tbe  trouble  between  her  and  this 
daughter,  and  not  trouble  between  her  and 
her  husband.  In  any  event,  tbe  circuit  court 
of  Wright  county,  in  December,  1917,  after 
a  contested  trial,  gave  defendant  a  Judgment 
against  plaintiff  for  maintenance,  and  that 
has  settled  in  her  favor  tbe  question  of  her 
justification  for  leaving  and  remaining  away. 
After  she  left  she  and  her  husband  kept  up 
a  friendly  correspondence,  and  he  paid  a 
number  of  visits  to  his  wife,  at  all  of  which 
visits  they  occupied  the  relation  of  man  and 
wife,  and  cohabited  together.  This  continu- 
ed until  about  a  year  and  a  half  before  tbe 
first  divorce  suit  was  tried.  His  visits  to 
his  wife  and  his  cohabitation  with  her  ceased 
abont  the  time  his  courtship  of  Mrs.  Weed 
began,  and  a  short  time  after  this  courtship 
began  he  ceased  writing  to  his  wife. 

Plaintiff  testified  on  cross-examination  In 
the  trial  of  the  divorce  case  in  December, 
1917,  that  for  a  year  and  a  half  prior  there- 
to he  had  visited  Mrs.  Weed  as  a  suitor  an 
average  of  once  a  we^  and  when  asked  if 
It  were  not  bis  Intention  to  marry  Mrs.  Weed 
If  he  secured  a  divorce  from  defendant,  he 
answered:  "^bat  would  be  my  business." 
He  also  testified  tbat  the  divorce  proceeding 
did  not  occnr  to  him  until  after  he  began 
oonrting  Mrs.  Weed.  It  Is  dear  to  ns  that 
bto  real  purpose  In  trying  to  secure  a  di- 
Torce  from  defendant  was  to  enable  him  to 
marry  Mrs*  Weed,  and  not  because  he 
thought  he  was  entitled  to  it  under  the  law. 
Having  failed  to  secure  a  divorce  at  tbat 
time,  he  in  six  months  thereafter  filed  an- 
other suit  in  a  distant  county  of  the  state, 
secured  a  default  decree  on  service  by  publica- 
tion and  married  Mrs.  Weed  in  a  month  tbere- 
atter.  He  attempts  to  explain  why  the  next 
suit  was  filed  in  Cape  Girardeau  county  by 
saying  that  bis  children  objected  to  tbe  noto- 
riety of  a  divorce  trial  in  the  county  where 
be  lived.  Then  ,wby  did  he  bring  his  first 
suit  there?  He  now  says  that  be  told  his 
attorneys  at  the  time  tbat  he  lived  in 
Wright  county,  and  that  at  the  trial  in  Cape 
Girardeaa  county,  be  told  tbe  judge  of  the 
court  tbe  same  thing,  and  that  the  Judge 


said  that  would  make  no  dUCerenoe,  as  the 
case  could  be  tried  in  any  county  In  the 
state.  It  la  unreasonable  to  suppose  that 
a  Judge  of  a  coart  would  make  such  a  state- 
ment in  an  ex  parte  case  where  service  bad 
been  obtained  by  pnbllcation  when  tbe  statute 
specifically  requires  that  actions  for  divorce 
bo  brought  in  tbe  county  where  the  plaintiff 
resides.  We  aire  not  disposed  to  look  with 
much  favor  on  that  part  of  plalntitTs  testi- 
mony. Service  was  had  in  that  case  by  ptd)- 
licatton,  and  be  contends  tbat  he  then  be- 
lieved that  defendant  was  a  resident  of  tbe 
state  of  Illinois.  He  also  says  that  be  was 
receiving  letters  from  his  wife  at  that  time, 
but  that  he  destroyed  them  without  opening 
or  reading  them.  His  wife  was  also  writing 
to  tbe  children,  and  there  is  no  qnestion  but 
tbat  be  could  have  learned  Just  where  she 
was  and  could  have  notified  her  of  the  pend- 
ency of  the  suit  in  Cape  Girardeau  county 
had  he  wished  to  do  sa  There  is  nothing 
to  show  that  his  wife  had  offered  any  new 
indignities  to  him  between  the  time  of  tbe 
trial  in  Wright  county  in  December,  1917, 
when  a  divorce  was  denied  him,  and  the  time 
of  filing  the  suit  in  Cape  Girardeau  county, 
and  be  could  not  use  In  Cape  Girardeau  coun- 
ty any  fact  that  he  might  have  used  In  a 
former  trial  in  Wright  county,  because  a 
divorce  had  been  denied  him  In  that  trial, 
and  that  Judgment  was  res  adjudicata  as 
to  all  facts  known  to  him  at  that  time.  Our 
conclusion  is  that,  whether  he  informed  his 
attorneys  and  the  court  at  Cape  Girardeau 
that  be  was  a  resident  of  Wright  county  or 
not,  bis  real  purpose  in  bringing  the  suit 
there  was  to  get  away  from  the  court  and 
the  county  of  his  residence,  and  conceal  the 
proceeding  from  his  wife  and  prevent  her 
from  making  a  defense. 

[4,  t]  In  his  petition  filed  In  Cape  Girar- 
deau county,  plaintiff  alle^d  that  defendant 
had  admitted  to  him  tbat  she  had  been  too 
intimate  with  another  man.  The  facts  as 
to  that  matter  as  developed  at  the  other  trial 
were  that  there  was  some  conduct  on  her 
part  that  was  improper,  but  as  explained  by 
her,  was  not  criminal  in  any  sense,  and  that 
it  occurred  a  long  time  ago,  and  was  known 
to  plaintiff  soon  after  it  occurred,  and  was 
never  repeated.  They  lived  together  for 
many  years  thereafter,  and  two  children 
were  born  to  them  after  that  occurrence.  If . 
her  conduct  on  that  occasion  had  been  crim- 
inal, as  plaintiff  cont«ided,  he  had  fully  con- 
doned it,  and  ought  not  to  have  moitioned 
it  in  his  petition  for  divorce  filed  long  aft- 
erward, and  we  think  his  doing  so  was,  un- 
der the  drcomstances,  an  indignity  against 
his  wife. 

Our  conclusion  after  a  careful  examination 
of  the  whole  record  is  tbat  tbe  Bei>aration 
of  defendant  from  her  husband  and  their 
living  apart  from  each  other  from  1908  un- 
til  plaintiff    became   enamored   with  Mrs. 
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V^eed  was  vltti  his  consent,  as  shown  by 
the  fact  that  during  all  this  time  a  friendly 
correspondence  was  kept  np  between  them, 
and  he  visited  his  wife  and  cohabited  with  her 
at  Intervals  during  this  period.  Had  not  Mrs. 
Weed  or  some  other  woman  crossed  the  path 
of  plaintiff,  there  would  have  been  no  di- 
vorce proceeding,  and  no  occasion  for  defend- 
ant to  have  made  the  statements  about  the 
plaintiff  in  conversation  and  by  letter  that 
she  did  make,  and  which  constituted  the 
only  ground  upon  which  the  decree  could 
be  upheld.  This  conduct  on  the  part  of  de- 
fendant was  provoked  by  the  wrongful  con- 
duct of  plaintiff  in  courting  another  woman, 
and  by  his  seeking  a  legal  separation  from 
his  wife  in  order  to  marry  the  other  woman. 
While  her  conduct,  notwithstanding  the 
great  provocation,  might  prevent  her  secur- 
ing a  divorce  from  plaintiff,  we  also  think 
that  his  conduct  shows  that  he  is  not  an 
innocent  and  injured  party  within  the  mean- 
ing of  the  statute,  and  for  that  reason  he 
cannot  secure  a  divorce  from  her. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  dismiss  appellant's  bill 
and  render  Judgmoit  against  him  for  costs. 

FARRIMQTON  and  BRADLBX,  JJ.,  con- 
cnr. 


BELEW  V.  HATTEN.  (No.  3029.) 

(Springfield  Court  of  Appeals.    MissooxL    Dec. 
6,  1021.) 

1.  Animals  «=s>85— Evidence  of  other  acts  com- 
petent on  Issue  of  Identity  of  dog  killing 
sheep. 

In  an  action  under  Rev.  St.  1919,  i  4S51, 
for  the  value  of  sheep  killed  by  a  dog,  evi- 
dence that  shortly  before  and  after  the  killing 
defendant's  dog  was  seen  chasing  sheep,  and 
was  seen  killing  a  sheep  five  or  six  days  before 
plaintiff's  sheep  were  killed,  is  competent  on  the 
issue  of  the  dog's  Identity. 

2.  Trial  «=)6l  —  Evidence  at  to  dog's  having 
bean  seen  In  neighborhood  of  sheop  killing 
held  admissible  in  chief. 

In  an  action  under  Rev.  St.  191d,  $  4351, 
for  the  value  of  sheep  killed  bj  a  dog,  where 
defendant's  counsel  in  his  opening  statement 
•made  alibi  a  defense,  admission  in  cliief  of 
plaintiff's  evidence  that  the  dog  was  often  seen, 
in  the  neighborhood  near  plainttlFs  farm,  some- 
times chasing  sheep,  was  not  error,  though  an- 
ticipating defendant's  evidence  that  dog  was 
kept  in  cellar. 

Appeal  from  Circuit  Court,  Dent  County; 
U  B.  Woodslde,  Judge. 

Action  by  William  Belew  against  John  3. 
Batten.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 


W.  P.  Elmer,  of  Salem,  for  appelant 
J<^m  M.  St^bens,  of  Salem,  for  xwpond- 
ent 

FARRIN6T0N,  J.  This  suit  is  based  on 
section  4351,  R.  S.  of  Mo.  1919,  and  was  insti- 
tuted by  the  plaintiff  before  a  justice  of  the 
peace  for  the  recovery  of  the  value  of  five 
sheep  which  he  charged  were  killed  by  de- 
fendant's dog,  called  in  the  record  "Old  Start- 
er." In  the  trial  before  the  circuit  court  the 
Jury  found  for  the  plaintiff,  and  a  Judgment 
was  awarded,  from  which  defendant  brings 
this  appeal. 

7%ere  Is  but  <»ie  error  assigned  In  the  rec- 
ord before  us,  which  concerns  the  admissibili- 
ty of  certain  testimony  which  was  admitted 
by  the  trial  court.  Without  going  into  de- 
tail as  to  the  killing  of  the  sheep.  It  is  suf- 
ficient to  say  that  there  is  evidence  which 
would  support  a  finding  that  defendanf  f  dog 
killed  the  plaintiff's  sheep.  On  the  other 
hand,  there  is  evidence  from  which  a  Jury 
could  find  that  it  was  not  the  d^^fendant's  dog 
that  kUled  plaintiff's  sheep.  The  whole  issue 
in  the  case  was  fought  around  the  identity  of 
the  dog. 

It  is  stated  in  the  brief  of  respondent  and 
not  denied  by  appellant,  that  in  the  opening 
statement  to  the  Jury  the  attorneys  for  fbe 
defendant  stated  that  they  would  show  an 
alibi  for  defendant's  dog  at  the  time  and  on 
the  occasion  be  is  charged  with  having  kill- 
ed plaintiff's  sheep.  As  we  have  said  before, 
the  issue  was  entirely  as  to  the  identity  of 
the  dog,  the  plaintiff  testifying  that  it  was 
defendant's  dog  that  killed  his  sheep,  describ- 
ing the  dog  as  to  Its  color,  marks,  and  breed, 
the  defendant's  testimony  tending  to  show 
that  it  was  not  his  dog,  and  was  to  the  eilect 
that  at  the  voy  time  that  plaintiff  is  sup- 
posed to  have  seen  defendanfs  dog  ost  at 
his  (plaintiffs)  farm  he  was  in  fact  in  de- 
fendant's cellar,  lodced  up. 

[1]  With  this  issue  of  identity  In  mind, 
we  will  examine  the  testimony  comi^ained  of 
by  appellant  The  plaintiff  offered  evidence, 
which  was  received  by  the  court  to  the  effect 
that  shortly  before  and  after  the  date  on 
which  Ills  sheep  were  killed  the  defendant's 
dog  was  seen  oat  in  that  nel^borhood,  some- 
times chasing  sheep,  at  other  times  out  there 
chasing  rabbits,  and  one  witness  testifies  that 
he  saw  him  kill  a  sheep  some  five  or  six  days 
before  the  plalntiirs  sheep  were  killed.  Ap- 
pellant contends  that  these  transacticras  tes- 
tified to  are  not  admissible  to  prove  the  act 
charged.  Ordinarily  evidence  of  sinUar 
transactions  and  acts  are  Inadmissible  to 
prove  an  act  which  Is  charged,  but  we  hold 
that  it  was  not  error  to  admit  the  evidence 
In  this  case,  and  that  because  where  the 
question  of  the  identity  of  the  dog  came  in 
Issue,  evidence  of  his  color,  of  bis  breed,  and 
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such  evidence  as  tbat  which  tends  to  mark 
and  Identify  him,  of  coarse,  is  competent. 
Now,  the  dog  that  killed  plaintiff's  sheep  un- 
doubtedly had  a  propensity  in  that  direction, 
and  proof  that  defendant's  dog  bad  such  a 
proi)enslty  was  merely  one  other  bit  of  evf- 
dcnce  which  could  be  considered  in  identify- 
ing him  with  the  dog  charged  with  the  kill- 
ing. 

There  are  no  cases  In  Missouri  that  we 
have  found  which  hold  squarely  on  this 
proposition.  We  find,  however,  that  the 
weight  of  authority  would  permit  the  intro- 
duction of  this  testimony.  Under  the  sub- 
ject of  Animals,  3  Corpus  Juris,  page  115, 
as  to  identity  of  animals,  the  text  is: 

"To  establisb  the  identity  of  the  animal  caus- 
ing the  injury,  evidence  that  the  animal  com- 
plained of  had  been  guilty  of  similar  acts  be- 
fore is  competent" — citing  Broderick  v.  Higgio- 
Fon,  160  Mass.  482,  48  N.  B.  289,  61  Am.  St. 
Rep.  296;  Rumbau{;h  v.  McCormick,  80  Ohio  St. 
211.  88  N.  B.  410,  where  the  court  said,  con- 
cerning this  qaeation:  "It  tended  to  prove  that 
this  particular  canine  was  viciously  disposed 
towards  the  neighbor's  aheep,  and  had  a  pro- 
pensity to  chase,  worry,  and  kill  them.  Such 
a  disposition  in  an  animal  moved  by  instinct 
and  not  by  reason  may  be  shown  in  corrobora- 
tion of  direct  testimony,  where  there  is  conflict 
as  to  his  identity." 

See,  also,  Jones  on  evidence,  vol.  1,  {  165. 

The  only  case  squarely  on  this  question  oi^ 
posed  to  this  view  ia  that  of  £ast  Kingston 
V.  Towle,  48  N.  H.  67,  97  Am.  Dec.  575,  2 
Am.  Bep.  174.  With  reference  to  this  latter 
case,  we  will  state  that  Wigmore  on  Evi- 
dence, voL  1,  S  201,  in  a  note  calls  attention  to 
tUs  case,  and  remarks  that  the  ruling  would 
probably  not  be  followed  in  that  Jurisdlo- 
tlon  to-day.  Another  case  that  would  seem 
to  hold  with  the  appellant  is  that  of  Kley- 
bolte  V.  Buffon,  89  Ohio  St.  61,  105  ^f.  E.  192. 
However,  the  court  was  considering  there  the 
question  of  punitive  damages,  and  what  was 
■aid  there  related  to  the  question  of  scienter 
and  punitive  damages. 

We  are  dted  by  appellant  to  the  case  of 
Hale  V.  Van  Dover,  67  Mo.  732.  In  that  case 
the  Issue  was  only  one  of  Imowledge  of  a 
vicious  dog,  and  proof  that  defendant's  dog 
was  seen  worrying  stock  after  plaintiCCs  hogs 
were  killed,  and  that  another  dog,  which  had 
belonged  to  defendant,  had  killed  stock,  clear- 
ly, as  the  court  said,  had  no  tendency  to  show 
that  the  defendant  knew  that  his  dog  had  bad 
habits.  The  other  Missouri  cases  cited  by 
appellant  do  not  hear  on  this  question. 

In  the  case  of  Calcaterra  v.  lovaldi,  123 
Mo.  App.  347,  100  S.  W.  675,  cited  by  appel- 
lant. Judge  Goode  very  reluctantly  holds 
that  evidence  of  a  habit  or  custom  to  throw 
barrels  out  of  a  second  story  window  was 
incompetent  to  prove  a  negligent  act  charged 
In  that  case.    We  do  find,  however,  that  in 
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the  case  of  Golden  t.  Railway,  84  Mo.  Ap^. 
59,  where  the  issue  was  raised  that  where  a 
given  object  on  a  highway  side  is  calculated 
to  frighten  horses,  evidence  that  It  had 
frightened  other  horses  than  those  involved 
in  the  case  on  trial  is  admissible,  just  as 
in  a  fire  case  evidence  that  the  engine  in 
question  had  set  out  other  fires  on  the  same 
trip  is  permitted,  and  in  fact  the  ruling  in 
this  state  on  the  setting  out  of  fires  by  rail- 
road locomotives  and  admission  of  evidence 
of  sparks  being  thrown  and  setting  fires  on 
occasions  other  than  the  one  in  question  seem 
entirely  analogous  to  the  question  here  in 
hand.  Campbell  v.  Railway,  121  Mo.  340,  25 
S.  W.  936,  25  L.  R.  A.  175,  42  Am.  St.  Rep. 
530;  Hudspeth  v.  Railroad,  172  Mo.  App. 
579,  155  S.  W.  868. 

[2]  The  admission  of  this  evidence  in  this 
particular  case  certainly  would  not  be  rever- 
sible error,  because  the  defendant  invited  the 
controversy  in  that  field  in  his  testimony 
when  he  said  that,  "We  always  keep  the  dog 
locked  In  the  cellar."  After  that  testimony 
had  gone  in,  certainly  the  plaintift  would 
have  bad  a  right  on  rebuttal  to  show  that 
the  dog  was  not  always  in  the  cellar  at  that 
time  of  day,  but  was  seen  on  numerous  oc- 
casions In  the  neighborhood  near  plalntifTs 
farm,  sometimes  chasing  sheep,  and  the  mere 
fact  that  plaintier  anticipated  such  defense 
from  appellant's  statement  to  the  Jury  that 
an  allM  would  be  proven  would  not  render 
the  admission  of  such  testimony,  when  put 
in  by  plaintiff  in  chief,  reversible  error. 

The  Judgment  is  afBrmed. 

COX,  P.  J.,  and  BRADLEY,  J.,  concur. 


MESSERLI  >.  BANTRUP.     (No.  14161.) 

(Kansas  C9ty  (Tourt  of  Appeals.     Misaouri. 
Dec  6,  1921.) 

1.  Fraod  i3=358 (2)— Actionable  misrepresenta- 
tion as  to  acreage  held  not  shown. 

In  an  action  for  misrepresentation  as  to 
acreage,  inducing  a  trade,  a  verdict  for  defend- 
ant held  supported  by  evidence  that  he  did  not 
know  that  his  farm  was  short,  and  did  not  repre- 
sent that  it  had  190  acr^s,  but  that  he  stated  he 
had  been  informed  it  was  short,  but,  if  he  trad- 
ed, he  would  have  to  trade  on  the  basis  of  190 
acres. 

2.  Fraud  <e=>65(3)— Instraetlons  on  misrepre- 
sentations as  to  acreage  held  erroneous. 

In  an  action  for  misrepresentation  as  to 
acreage,  inducing  a  trade,  an  instruction  that, 
before  the  jury  could  find  for  plaintiff,  the  de- 
fendant mnst  have  known  the  acreage  of  his 
farm  was  short  of  190  acres,  was  erroneous, 
as  ignoring  the  principle  which  renders  one  lia- 
ble for  the  statement  of  a  material  fact  as  of 
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his  own  knowledge,  knowing  at  the  time  that 
he  does  not  know,  even  though  no  actual  intent 
to  deceive  existed;  and  this  vice  in  the  instnic- 
tion  was  not  cured  by  a  clause  requiring  a  find- 
ing that  defendant  told  plaintiff  as  of  his  own 
knowledge  that  the  farm  contained  190  acres 
and  for  the  poriiose  of  deceiving  plaintiff  stated 
as  fact  that  the  farm  contained  190  acres. 

3.  Appeal  and  error  «=926l— TrlaJ  «=9t  15(5)— 
Argament  of  oonnsel  aa  to  other  oases  error, 
bat  not  ravlewabie,  la  absenov  of  exception. 

In  action  for  misrepresentation,  indodng 
a  farm  exchange  contract,  it  was  error  for  de- 
fendant's counsel  to  tell  the  jury  that  this  was 
plaintiff's  third  trial,  and  on  the  same  evidence 
he  had  "gotten  practically  nowhere";  but  the 
error  was  not  reviewable,  where  appellant  made 
no  exception  in  lower  court. 

4.  Trial  «=s>252(l7)— Instmotloa  on  method  of 
oomputino  demanil  price  not  shown  by  ovi- 
denee  error. 

In  an  action  for  misrepresentation  as  to  the 
number  of  acres  in  defendant's  farm  inducing  a 
farm  exchange  contract,  submitting  to  the  jury 
the  question  whether  $60  per  acre  was  '^he 
method  need  by  defendant  in  arriving  at  the 
amount  he  insisted  on  getting  for  Us  farm, 
without  regard  to  whether  it  contained  190 
acres,"  was  error,  there  being  no  evidence  that 
defendant  adopted  such  method  to  ascertain 
what  he  would  demand. 

5.  Evidence  «=347l(6)— Witnese  shdnld  not 
state  conclusions  as  to  conversation. 

In  an  action  for  misrepresentation  as  to 
farm  acreage  inducing  plaintiff  to  enter  into  an 
exchange  contract,  defendant's  witness,  in  testi- 
fying as  to  what  defendant  said  to  plaintiff  in 
regard  to  the  acreage,  should  have  stated  what 
was  said,  and  not  his  conclusions  as  to  the  ef- 
fect it  had  on  the  trade. 

Appeal    from    Circuit    Court,     Moniteau 
Oounty;    Hopkins  B.  Sbain,  Special  Judge. 
"Not  to  be  offldaUy  publlBhed." 

Action  by  Budolph  Measerll  against  John 
Bantrup.  Judgment  for  defendant,  and 
plaintUT  appeals.  Beveraed  and  remanded 
for  new  trial. 

Embry  &  Embry,  of  California,  Mo.,  tor 
appellant 

S.  G.  0111  and  J.  B.  Gallagher,  both  of 
California,  Mo.,  for  respondent 

TRIMBIiiE:,  P.  J.  This  case  is  here  on  ap- 
peal for  the  third  time.  It  came  the  first 
time  on  defendant's  appeal.  See  Messerli 
T.  Bantrup,  216  S.  W.  825.  After  being  then 
reversed  and  remanded.  It  was  again  tried, 
resulting  in  a  verdict  tor  defendant,  which 
the  trial  court  set  aside  as  being  against  the 
weight  of  the  evidence,  and  a  new  trial  was 
granted,  whereupon  defendant  again  appeal- 
ed. See  Messerli  v.  Bantrop,  226  S.  W.  689. 
The  granting  of  the  new  trial  to  plaintiH 
was  affirmed,  and  the  case  was  sent  bade 


and  again  tried,  this  time  resulting  In  a  ver- 
dict for  defendant,  wherefore  plaintiff  now 
appeals. 

[1]  It  Is  urged  by  plaintiff  that  the  t»- 
dlct  for  defendant  has  no  substantial  evi- 
dence to  support  it;  In  other  words,  that  It 
is  conclusively  shown  that  defendant  mis- 
represented the  number  of  acres  In  the  farm 
he  traded,  and  that  plaintiff  is  entitled  to 
recover  on  the  ground  of  fraud  and  deceit 
The  facts  of  the  case  are  set  out  in  the  first 
opinion,  reported  in  216  S.  W.  825.  A  read- 
ing of  that  decision,  particularly  pa^es  826- 
827,  will  disclose  that  we  held  that  there 
was  no  conclusive  right  of  recovery  shown, 
in  view  of  the  evidence  In  defendant's  be- 
half to  the  effect  that,  at  the  very  outset  of 
the  negotiations  between  plaintiff  and  de- 
fendant, the  latter  told  plaintiff  he  (defend- 
ant) had  been  Informed  his  land  was  short 
and  had  fractional  40'8  In  It  (It  lies  along 
the  west  side  of  the  towashlp),  but  that  he 
did  not  know  whether  It  was  short  ot  not; 
he  had  bought  It  as  containing  190  acres, 
and,  if  he  traded,  he  would  have  to  trade  It 
that  way.  Such  Is  Oie  evidence  at  this  last 
trial.  It  was  further  held  that  even  If  de- 
fendant admitted  that  the  farms  "were  ex- 
changed on  the  basis  of  acreage  and  prices 
per  acre,"  still  that  admission  did  not  wh<d- 
ly  destroy  the  effect  of  the  above-mentioned 
evidence  in  defendant's  behalf;  for,  if  the 
claimed  statement  was  made  by  defoidant 
to  plaintiff,  then  It  was — 

'*a  way  of  stating  what  the  defendant  was  in- 
sisting upon  getting  for  his  farm,  without  re- 
gard to  whether  it  contained  190  acres  or  not. 
To  illustrate:  A  man,  in  answer  to  a  proposal 
to  boy  his  lot,  says;  'I  win  sell  it  on  the  basis 
of  $100  a  front  foot  for  100  feet  I  don't 
knov  whether  there  is  100  feet  or  not  I  have 
been  told  there  is  not;  bat  whether  there 
is  or  not  I  must  sell  it  that  way.  Xou  must 
pay  me  $100  a  foot  for  100  feet,  regardless  of 
whether  there  is  actually  that  many  feet  or 
not'  If  the  other  man  agrees  to  buy  the  lot 
under  such  negotiations,  it  cannot  t>e  said  he 
was  fraudulently  deceived  an  to  the  number 
of  frost  feet  in  the  lot" 

And  it  was  held  In  that  opinion,  as  well  as 
In  the  opinion  on  the  second  appeal,  that  the 
question  of  plaintiff's  right  to  recover  was 
for  the  Jury.  So  far  as  concerns  the  evi- 
dence here  under  consideration,  we  see  no 
practical  difference  between  this  last  trial 
and  the  two  former  ones.  Defendant's  evi- 
dence still  is  to  the  effect  that  he  did  not 
know  his  farm  was  short,  and  did  not  repre- 
sent to  plaintiff  that  it  had  190  acres  in  It 
but  that  he  did  tell  plaintiff  he  had  been  in- 
formed that  it  was  short,  having  fractional 
40's,  but,  whether  short  or  not,  if  he  traded, 
he  would  have  to  trade  that  way.  Tliis  be- 
ing the  situation,  we  are  unable  to  see  how 
we  could  rightfully  hold  that  the  verdict  for 
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defendant  bad  no  substantial  CTldentlary 
support. 

[21  Complaint  U  made  of  error  In  d^end* 
ant's  instruction  No,  1,  and  we  think  tha 
oomplalnt  Is  well  founded.  It  told  tbe  Jury, 
In  effect,  that,  before  the  ^ry  could  find  for 
plaintiff,  the  defendant,  Bantrup,  must  have 
known  Uie  acreage  of  his  farm  was  short  of 
190acreB.  Thlii  Ignores  that  principle  whldi 
renders  one  liable  for  the  statement  oif  a  ma- 
terial fact  as  of  his  own  knowledge,  know- 
ing at  the  time  that  he  does  not  know,  erea 
though  no  actual  intent  to  deceive  existed. 
This  vice  in  the  instruction  is  not  cured  or 
corered,  as  defendant  claims,  by  the  inser- 
tion of  the  dause  "or  tcAA  plaintiff  as  of  bis 
own  knowledge  that  said  tana  oontaJiied 
190  acres,"  for  the  xeaaon  that  in  that  oon- 
nectlon  the  Jury  were  also  required  to  find 
"that  defendant,  for  the  purpose  of  deoelT- 
Ing  plaintiff,"  stated  as  a  fact  that  said  farm 
contained  100  acres.  This  made  tbe  instruc- 
tlcm  tell  the  Jury  that,  even  if  defendant  did 
tell  plaintiff  "as  of  his  own  knowledge"  the 
flum  contained  190  acres,  yet  be  must  have 
jdone  this  "for  the  purpose  at  deceiving 
plaintiff" — that  is,  he  must  have  known  it 
was  untrue — before  idaintiff  could  recover. 
It  was  therefore  reversibly  erroneous. 

Defendant  says  the  instruction  conforms 
to  the  requirements  of  the  first  opinion  here- 
inabove referred  to.  But  we  do  not  think  so. 
In  dealing  with  the  effect  to  be  giv«i  an  as- 
sertion of  a  material  fact  without  knowledge 
as  to  that  fact,  said  first  opinion  inadvert- 
ently and  unnecessarily  included  the  elnnent 
tbat  such  assertion  without  knowledge  must 
be  made  "for  the  purpose  of  inducing  anoth- 
er to  act"  The  including  of  this  was  per- 
haps unnecessary,  for,  if  such  reckless  as- 
sertion of  a  material  fact  (such  as  this  was) 
be  made  In  the  course  of  the  negotiations  for 
a  trade,  then  it  would  necessarily  be  consid- 
ered as  an  Inducement  to  the  trade,  and,  if 
relied  upon  by  the  other  party,  would  entitle 
him  to  complain,  in  tbe  event  such  asserted 
fact  was  untrue.  But,  even  if  the  opinion 
did  unnecessarily'  and  erroneously  Include 
tbe  above-mentioned  feature,  stiU  the  in- 
struction did  not. follow  the  opinion.  To  as- 
sert, for  the  purimse  of  inducing  another  to 
act,  tbat  a  fact  exists,  without  knowledge  of 
whether  or  not  it  does  exist,  is  not  the  same 
as  to  assert  a  fact  for  the  purpose  of  deceiv- 
ing such  other.  The  latter  means  that  tbe 
one  who  makes  the  assertion  knew  it  was 
untrue. 

[8]  It  was  prejudicial  for  defendant's 
coun.sel  to  tell  the  Jury  that  this  was  plaln- 
jUff's  third  trial  of  the  case,  and  on  the  same 


evidence  he  hafl  "gotten  practically  no- 
where"; but,  as  no  exceptions  were  saved, 
the  point  is  not  available. 

[4]  Ck>mplatnt  is  made  of  defendant's  In- 
struction No.  2.  It  includes  a  submission  to 
the  Jury  of  the  question  whether  the  $60  per 
acre  was  "the  method  used  by  defendant  in 
arriving  at  the  amount  he  Insisted  on  get- 
ting for  his  farm,  without  r^fard  to  whether 
it  contained  100  acres  or  not."  There  is  no 
evidence  that  defendant  adopted  such  meth- 
od to  ascertain  what  he  would  demand  for 
his  farm,  and  hence  this  feature  of  the  in- 
structlon  should  not  have  been  included 
therein.  The  clause  above  quoted  seems  to 
have  bad  its  origin  in  an  attempt  to  make  use 
of  or  paraphrase  certain  language  in  said 
first  oirinicm,  at  bottom  ot  the  second  oolmnn 
of  page  826,  where  it  is  said  the  respective 
valuation  per  acre  placed  on  the  two  farms 
"may  have  been,  not  only  a  method  of  ar- 
riving at  what  the  difference  in  money 
should  be  <»  a  trade,  but  also,"  etc.  This  was 
not  stated  in  the  formulation  of  an  instruc- 
tion,  and  it  shows  the  danger  of  taking  lan- 
guage from  the  body  of  an  opinion  and  em- 
bodying it  in  an  instruction  when  it  was 
used  for  an  entirely  different  purpose.  It 
ought  not  to  be  difficult  to  frame  an  instruc- 
tion presenting  the  only  issue  on  which  de- 
fendant can  defeat  recovery,  namely,  wheth- 
er or  not  he  told  plaintiff  that  he  had  been 
informed  his  farm  was  short  in  acreage, 
having  fracttmial  40's,  and  did  not  know 
whether  It  was  or  not,  but,  whether  it  was 
or  not,  he  would  trade  only  on  the  basis  or 
theory  Oiat  it  had  190  acres.  If  plaintiff.  In 
substance,  was  told  this  in  such  way  that 
no  reasonable  man  could  fall  to  understand 
that  the  trade  was  being  made  on  defend- 
ant's part  regardless  of  whether  there  was 
100  acres  in  the  farm  or  not,  then  we  are 
unable  to  see  how  plaintiff  could  claim  to  be 
fraudulently  deceived.  On  the  other  hand, 
if  defendant  did  not  tell  plaintiff  this,  then, 
under  the  evidence  as  it  now  stands,  at 
least,  plaintiff  is  clearly  entitled  to  recover. 

[5]  On  this  Issue  it  should  be  observed, 
also,  that  the  defendant's  witness  Gatcfaell, 
in  testifying  as  to  what  the  defendant  said 
to  plaintiff  in  that  regard,-  should  merely 
state  what  was  said,  and  not  give.  In  addi- 
tion thereto,  his  conclusions  as  to  the  effect 
it  had  on  the  trade,  or  that  such  was  the 
basis  on  which  the  trade  was  made,  for,  as 
the  trial  court  said  and  attempted  to  rule, 
"that  is  invading  the  -province  of  the  Jnr^." 

The  Judgment  Is  again  reversed,  and  the 
cause  remanded  for  a  new  trial. 

All  concur. 
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WELLS  V.  PAYNE,  Agent    (Na.  I3M6.) 

(Kansas    City   Court   of   Appeals.     Missoari. 

Nov.  7,  1921.    Rehearing  Denied 

Dec.  16,  1921.) 

1.  Railroads  €=>  1 08— Purirase  of  eUtHte  requir- 
ing drains  stated. 

Tlie  purpose  of  Rev.  St  1919,  i  9963,  re- 

qniring  a  railroad  to  construct  openings  and 
drains  affording  sufficient  outlet  for  water,  in- 
cluding surface  water,  along  the  railroad  wiien- 
ever  the  draining  of  such  water  has  been  ob- 
structed or  rendered  necessary  by  the  construc- 
tion of  the  railroad,  was  not  merely  to  prevent 
the  damming  up  of  a  drain,  but  to  compel  the 
railroad  to  furnish  an  outlet  for  surface  wa- 
ter, which,  but  for  the  railroad,  would  reach  a 
water  course  or  drain. 

2.  Railroads  <Ss>i  I4(4)--Negllgent  flooding  bold 
qnestlon  for  Jury. 

In  an  action  under  Rev.  St.  1919,  {  9953,  for 
flooding  land,  evidence  field  to  raise  a  question 
for  jury  whether  the  overflow  of  a  creek  which 
cansod  the  flood  resulted  from  the  construction  of 
a  railroad  bridge  which  did  not  permit  sufficient 
space  for  the  water  to  pass  thereunder,  not- 
withstanding the  railroad's  claim  the  flood  re- 
sulted from  an  unprecedented  rainfall. 

3.  Railroads  <^=>II3(5)— "Snrfaoo  water'  ln> 
dudee  overflow  from  oreek. 

The  "surface  water"  which  a  railroad  is  re- 
quired to  provide  drains  to  carry  off  includes 
that  overflowing  from  a  stream  or  water  course 
as  well  as  that  falling  as  rain  upon  the  sur- 
face of  the  land. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Surface 
Water.] 

4.  Trial  9=»9I— Motion  to  strike  properly  da- 
nied  where  no  objection  was  made  to  the  evi- 
dence. 

Objections  to  evidence  cannot  be  considered 
where  counsel  for  appellant  permitted  the  ques- 
tions to  be  asked  and  answered  without  objec- 
tion, though  he  thereafter  moved  to  strike  the 
evidence. 

Appeal  from  Circuit  Court,  Platte  i3ounty ; 
A.  D.  Bumes,  Judge. 
"Not  to  be  ofBcially  published." 

Action  by  Jobn  H.  Wells  against  tbe  Qd- 
cago  Great  Western  Bbilroad  Company  and 
Walker  D.  Hlnes,  as  Director  General  of 
Railroads,  which  was  subeequently  dlsmtased 
as  to  the  company,  and  in  which  John  Barton 
Payne,  as  Agent  for  the  President  of  the 
United  States  under  section  206  of  Trans- 
portation Act  (41  Stat.  461),  was  substituted 
for  the  defendant  Hlnes.  Judgment  for  the 
plaintur,  and  the  defendant  apx>eals.  Af- 
Ormed. 

Jas.  H.  HuU,  of  Platte  City,  and  B.  A. 
Brown  and  R,  I*  Douglas,  both  of  St  Jos- 
eph, for  appellant 

Terrence  Riley,  of  Weston,  and  Guy  B. 
Park,  of  Platte  City,  for  respondent. 


ARNOIJ),  J.  This  is  a  snlt  In  damases 
from  an  overflow  of  plalntUT's  premises,  al- 
leged to  have  been  caused  by  negligence  of 
defendant 

Plaintiff  resided  In  Woodruff,  a  small  town 
located  on  the  line  of  the  Chicago  Great 
Western  Railway  Company  In  Platte  connty. 
Mo.  At  the  time  of  the  alibied  overflow  said 
railroad  was  being  operated  by  the  Director 
General  of  Railroads,  of  the  United  States. 
Plaintiff  was  the  owner  ct  a  small  tract  of 
land  in  the  town  of  Woodruff,  upon  which 
was  located  his  residence,  and  upon  wliidi 
he  kept  certain  live  stodk  and  poultry. 

The  tracks  of  the  CSilcago  Great  Western 
Railroad  extend  north  and  south  through  the 
town  of  Woodruff,  just  east  of  plaintiff's 
premises.  They  were  upon  an  embankment 
from  6  to  8  feet  in  height;  and  some  dis- 
tance north  of  plaindfT's  premises  Bee  creek 
ran  from  west  to  east  under  the  railroad 
tracks.  The  said  creek  on  the  west  side  of 
the  tracks  ran  from  the  north  in  a  southerly 
dlrection,  crossing  under  the  tracks  practical- 
ly at  right  angles  fKHn  Its  general  course  west 
of  the  tracks;  and  on  the  east  side  of  th& 
tracks  It  resumed  Its  southerly  course.  Tbe 
tracks  across  Bee  cre^  on  a  bridge  117  feet  In 
'■  length,  supported  at  each  end  by  stone  abut- 
ments. The  center  of  the  bridge  was  17  feet 
from  the  top  of  the  ties  down  to  the  low  level 
and  the  space  underneath  was  partly  ob- 
structed by  dirt  Below  the  tie  level  were 
8  feet  of  steel,  two  sets  of  girders  about  4 
feet  apart  Some  of  the  girders  ran  long- 
itudinally, and  others  at  right  angles  with 
the  bridge.  Both  abutments  of  the  bridge 
were  on  the  outside  of  the  natural  embank- 
ment of  the  creek. 

About  one-half  mile  south  of  the  Bee  creek 
intersection  of  the  right  of  way  of  defendant 
was  a  small,  unnamed  stream  flowing  from 
west  to  east,  which  was  also  crossed  by  de- 
fendant's railroad,  over  a  culvert  6  by  9  feet 
The  railroad  embankment  between  the  two 
creeks  was  about  6  to  8  feet  In  height,  and 
the  only  opening  through,  this  embankment 
between  the  two  cheeks  was  a  30-inch  tile  al- 
most directly  east  of  plaintiff's  premises. 
Separating  plaintiff's  property  from  the  right 
of  way  was  a  public  highway,  which  was 
also  upon  an  embankment  some  3  or  4  teet 
In  height,  and  through  which  the  county  bad 
placed  a  30-incb  tile  culvert. 

At  one  time  an  old  mill  race  bad  extended 
from  Bee  creek  west  of  the  raUroad  bridge 
In  a  southeasterly  direction  and  near  plaln- 
tifTs  residence.  It  carried  no  water  except- 
ing surface  drainage,  which  was  carried  un- 
der tbe  railroad  tracks  by  means  of  the  til«j 
culvert  above  mentioned. 

The  natural  slope  of  the  land  west  of  tbe 
railroad  embankment  is  to  tbe  south  or  south- 
east, and  toward  the  railroad  embankment 


^=;»ror  other  eauw  n*  nme  topic  and  KST-NUMBSR  In  aU  Key-Numbered  Digests  ami  Indexes 

Digitized  by  VjOOQ  l^ 


Mo.)  WBhlS  V 

Iliere  were  no  ditches  on  either  side  of  the 
railroad  embankment  parallel  therewith. 
Where  the  mill  race  emptied  into  what  is 
now  the  railroad  right  ot  way,  and  where  the 
30-inch  tile  is  located,  is  a  piece  of  low 
ground,  or  hole,  covering  about  three-foarths 
of  an  acre,  cansed  by  excavation  in  building 
the  railroad  embankment. 

The  petition  alleges  that  in  Mardi,  1919, 
and  dnring  ordinary  rain*  common  to  that 
locality,  and  by  reason  ol  the  water  overflow- 
ing from  Bee  creek,  the  waters  were  gathered 
on  the  west  side  of  defendant's  railroad  em- 
bankment and  held  and  forced  npon  the 
premises  of  pUlntilf,  and  that  other  waters 
fttlllng  and  coming  down  upon  plaintiff's  said 
premisea,  and  being  obstructed  by  defend- 
ant's said  embankment,  were  "caused  to  be 
dammed  up  and  to  flow,  stand,  be,  and  re- 
main <»  said  premises  of  plaintiff  without 
any  outlet  or  means  of  escape  therefrom." 
The  damages  alleged  are  as  follows : 

"Foot  dozen  chickens  of  plaintiff  of  the  value 
of  940  were  washed  away,  drowned,  and  de- 
stroyed, a  jack  of  plaintUTs  of  the  valae  of 
$600  was  damaged  $200  by  having  to  stand  and 
remain  in  said  waters  and  contracting  a  cold 
and  disease  therefrom;  household  fumitore  be- 
longing to  plaintiff  was  damaged  by  being  wa- 
ter-soaked, stained,  and  covered  with  water  in 
the  amount  of  $300,  the  blue  grass  lawn  of 
plaintiff,  on  said  premises,  was  washed,  cov- 
ered, and  destroyed  by  said  waters,  to  his  dam- 
age in  the  sum  of  $300,  and  the  buildings  on 
said  premises  belonging  to  plaintiff  were  there- 
by damaged  in  the  sum  of  $300;  and  the  said 
lands  of  plaintiff  were  washed  and  cut  by  said 
waters  and  thereby  damaged  in  the  sum  of 
$300." 

Negligence  la  alleged  in  the  petition  as  fol- 
lows: 

"Plaintiff  further  states  that  said  damage  was 
cansed  by  the  negligence  of  defendant  in  failing 
to  cause  to  be  construtrted  and  maintained  suit- 
able openings  and  drains  across  and  ttirough 
said  right  of  way  and  roadbed,  as  aforesaid,  and 
the  negligent  faitnre  of  defendant  to  constmct 
and  maintain  suitable  ditches  and  drains  along 
the  sides  of  its  said  roadbed  and  embankment 
to  connect  with  ditches  and  drains  or  some  wa- 
ter course  so  as  to  afford  sufficient  outlet  to 
carry  off  said  waters  upon  plaintiff's  said  prem- 
ises as  aforesaid,  and  rendered  necessary  by 
the  construction  of  said  roadbed  and  embank- 
ment as  aforesaid;  and  by  the  negligent  and 
careless  construction  and  maintenance  of  the 
said  culvert  across  Bee  creek  and  the  said  cul- 
vert across  said  small,  unnamed  stream  as 
aforesaid,  and  the  negligent  and  careless  acts  of 
defendant  in  suffering  and  permitting  the  said 
culverts,  and  each  of  them,  to  become  filled  and 
obstructed  with  dirt,  brush,  rubbish,  and  other 
•nbatances  as  aforesaid.'' 

Defendant,  the  Chicago  Great  Western 
Bailroad  Company,  demurred  to  the  petition, 
setting  up  misjoinder  of  parties  defendant, 
and  that  the  petition  falls  to  state  facts  suf- 
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fldent  to  constitute  a  cause  <tf  action ;  whidi 
said  demurrer  was  by  the  court  overruled. 

The  answer  admits  the  Oblcago  Great 
Western  Railroad  Company  is  a  corpornticHi, 
and  that  it  owns  the  railroad  through  Wood- 
ruff, Mo.,  and  that  the  same  was  operated 
by  Walker  D.  Hines,  Director  General  of 
Railroads,  in  Ifarch,  1810,  aad  denies  each 
and  every  other  allegation  In  tha  petition. 
And  as  further  answer  defendant  alleges 
that.  If  plalntura  property  was  da,maged  as 
alleged  in  the  iietltlon,  the  said  damage  was 
caused  solely  by  one  or  more  of  the  following 
things: 

"(a)  By  snttace  water  falling  npon  and 
draining  to  and  npon  the  lands  and  premises  of 
plaintiff  whereon  plaintiff  had  bis  property,  in 
their  usual  and  customary  manner,  and  the  man- 
ner in  which  said  waters  were  accustomed  to  go 
and  remain  by  nature. 

"(b)  By  waters  of  natural  streams  and  sur- 
face waters  flowing  upon  and  over  the  lands  and 
premises  of  plaintiff,  and  whereupon  plaintiirB 
property  was  located,  and  in  the  way  and  man- 
ner in  which  they  were  accostomed  by  nature  to 
flow. 

"(c)'  By  such  an  unusual  and  unprecedented 
rainfall  and  volume  of  water  precipitated  upon 
the  lands  whereon  plaintiff's  property  was  locat- 
ed, and  other  lands  in  the  vicinity  thereof,  as 
to  be  termed  an  act  of  God,  or  providential  de- 
struction." 

At  the  September  term  of  the  Platte  cotm- 
ty  circuit  court,  John  Barton  Payne,  desig- 
nated Agent  of  the  President  of  the  United 
States,  was  substituted  as  party  defendant 
Instead  of  Walker  D.  Hines,  Director  Genial 
ot  Railroads,  and  plaintiff  dismissed  the 
cause  against  defendant  the  Chicago  Great 
Western  Railroad  Company. 

No  reply  was  filed  to  defendant's  answer, 
but  the  cause  was  tried  as  U  the  allegations 
of  the  answer  had  been  denied.  The  case 
was  tried  to  a  Jury  and  resulted  in  a  verdict 
for  plaintiff  in  the  sum  of  $500.  Defendant 
appeals. 

The  first  contention  of  defendant  is  based 
on  the  overruling  of  the  demurrer  offered  at 
the  dose  of  plaintiff's  evidence,  and  again  at 
the  close  of  all  the  evidence.  It  is  argued 
that  all  the  evidence  offered.  Including  that 
of  plaintiff  himself,  shows  that  whatever 
damage  plaintiff  may  have  sustained  resulted 
from  the  overflow  waters  from  Bee  creek; 
that,  the  water  being  overflow  water,  it  was 
not  Incumbent  upon  defendant  to  provide 
openings  or  artificial  outlets  through  the  rail- 
road embankment  for  its  passage,  nor  was 
defendant  in  any  way  responsible  under  tbe 
law  for  the  damages  sustained  by  plaintiff. 

[1]  This  suit  is  based  upon  section  9953,  R. 
S.  1919  (section  3150,  R.  S.  1909),  which  pro- 
vides: 

"It  shall  be  the  duty  of  every  corporation, 
company  or  person  owning  or  operating  any 
railroad  or  branch  thereof  *  *   *  to  cause  to 
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be  constructed  and  maintained  snitable  openings 
across  and  through  the  right  of  way  and  road- 
bed of  such  railroad,  and  suitable  ditches  and 
drains  along  each  side  of  the  roadbed  of  bu(^ 
railroad,  to  connect  with  ditches,  drains  or  wa- 
ter courses,  so  as  to  afford  suffident  outlet  to 
drain  and  carry  off  the  water,  including  sur- 
face water,  along  such  railroad  whenever  the 
draining  of  sudt  water  has  been  obstructed  or 
randered  necessary  by  the  eonstroction  of  such 
raUtoad.  •  •  •» 

In  Murphy  v.  Railroad,  226  S.  W.  687,  this 
court  held  that  the  statute  above  quoted  re- 
quires a  railroad,  or  operators  thereof,  to 
construct  and  maintain  suitable  openings  and 
connecting  ditdies  so  as  to  afford  sufficient 
outlet  to  drain  off  the  water,  Including  sur- 
face water — 

**  Srbenevar  the  draining  of  such  water  has  been 
obstructed  or  rendered  necessary  by  the  con- 
struction of  such  raihroad.'  •  •  •  For  the  pur- 
pose of  the  statute  is  not  merely  to  prevent  the 
damming  up  of  a  drain,  but  to  compel  the  rail- 
road to  furnish  an  outlet  for  surface  water 
which  but  for  the  railroad  would  reach  a  wa- 
ter course  or  drain."    226  S.  W.  loc.  cit  640. 

In  the  case  of  6oU  v.  Ballroad,  271  Mo. 
655,  197  S.  W.  244,  the  Supreme  Court  holds 
that  the  statute  does  not  apply  to  a  situation 
where  waters  have  overflowed  a  stream 
through  no  fault  of  the  railroad,  and  are  then 
held  by  a  railroad  embankment,  but  that  the 
purpose  of  that  statute  is  "to  get  rid  of  the 
surface  water  and  the  water  of  streams 
which  would  be  obstructed  by  the  roadbed, 
and  prevented  from  running  into  a  water 
course." 

[2]  In  the  Instant  case  the  charge  Is  that 
defendant  failed  to  provide  sufBclent  space 
through  the  embankment  to  permit  the  free 
flow  of  water  from  Bee  creek  and  the  surface 
water. 

There  is  substantial  evidence  that  the 
channel  of  Bee  creek,  under  the  existing 
conditions,  was  partially  obstruetod  from  neg- 
lect in  keeping  It  clear.  Defendant  claims 
that  the  rain  on  the  occasion  In  question  was 
unprecedented;  that  the  fall  of  water  was 
unusual,  and  could  not  have  been  antlcli>ated. 
The  testimony  is  contradictory  on  this  point, 
and  in  tills  state  of  the  record  it  is  difficult 
to  understand  how  counsel  would  well  state 
that— 

"All  the  evidence  is  the  case,  including  that 
of  plaintiff  himself,  shows  beyond  dispute  that 
whatever  damage  plaintiS  may  have  sustained 
resulted  solely  from  the  overflow  of  Bee  creek." 

The  contention  of  defendant  that  it  was  an 
unprecedented  rainfall,  and  much  water  fell, 
would  seem  to  refute  his  position  in  this  re- 
gard. There  was  evidence  tending  to  show 
that  the  water  on  the  west  side  of  the  bridge 
was  4  to  6  feet  higher  than  on  the  east  side 
thereof,  and  the  conclusion  is  inevitable  that 
the  space  under  the  bridge .  was  ■  not  large 


enou^  to  permit  the  water  to  flow  through 
in  sufficient  quantity  to  prevent  the  flooding 
of  plaintUTs  premises.  At  best  these  were 
questions  of  fact  for  the  jury. 

The  cases  of  Cox  v.  Railroad,  174  Mo.  688, 
74  S.  W.  864.  Skhmer  v.  Railroad,  264  Ho. 
228, 162  S.  W.  237,  Carson  et  aL  v.  Sdiaff,  221 
S.  W.  S25,  and  Riffe  v.  Railway  Co.,  200  Uo. 
App.  397,  207  &  W.  78,  are  dlKCtiy  in  point 

The  demurrer  to  the  evidence  was  properly 
overruled. 

Defendant  charges  wror  In  the  giving  of  in- 
struction No.  1  for  plaintiff,  in  that  It  told 
the  Jury  that  defendant  was  liable  if  the 
slope  or  drainage  of  plaintifTa  land  was  such 
as  to  carry  off  all  surface  and  other  waters 
coming  upon  it  prior  to  the  building  of  the 
railroad  embankment,  and  if  at  the  time 
plaintiff's  premises  were  flooded  the  flow  of 
such  water  was  obstructed  by  the  railroad 
embankment  because  of  insufficient  outlets 
under  its  bridges  and  culverts,  and  because 
proper  drainage  ditches  had  not  been  dug, 
thereby  causing  plaintiff's  premises  to  over- 
flow with  the  consequent  damage. 

[3]  The  error  claimed  in  this  instruction 
Is  that,  read  In  connection  with  plaintiff's 
instruction  No.  3,  It  defined  surface  water  as: 

"Such  water  as  fell  or  came  upon  plaintiS's 
premises  from  rains,  or  came  upon  said  prem- 
ises from  overflow  of  any  stream  or  water 
course,  and  it  is  immaterial  whether  such  wa- 
ters resulted  from  rains  or  from  overflow  of 
any  water  course,  or  drained  upon  plaintifb 
premises  from  other  lands  adjoining.'' 

We  see  nothing  In  this  Instruction  out  of 
harmony  with  plaintiff's  pleaded  cause  and 
the  proof.  The  fact  as  to. whether  the  over- 
flow from  Bee  creek  was  the  fault  of  de- 
fendant was  a  question  toe  the  Jury.  And 
the  definition  of  "surface  water"  was  proper. 

In  Schneider  v.  Railway  Co.,  29  Mo.  App, 
68,  the  court  held  that  water  overflowing  the 
banks  of  a  river  and  spreading  over  the  sur- 
rounding country  Is  surface  water,  within  the 
rules  of  law  pertaining  to  rights  and  duties 
of  landowners  in  reject  to  such  waters. 
And  in  Kenney  v.  Railroad,  74  Mo.  App.  301, 
it  is  said  that  water  becomes  surface  wat^ 
as  soon  as  it  leaves  the  banks  of  a  creek. 
The  instruction  appears  to  conform  to  the 
deflnitions  Just  cited. 

Objections  urged  against  the  rtfusal  to  give 
defendant's  instructions  B,  D,  and  I  have 
been  answered  in  our  discussion  of  the  de- 
murrer offered  by  defendant. 

Defendant  further  complains  that  the  court 
erred  in  permitting  witness  Wilholt  to  tes- 
tify that,  a  great  nutny  years  before  the  over- 
flow in  question,  there  had  been  an  extensive 
flood  which  did  not  overflow  at  Woodruff, 
for  the  reason  that  the  railroad  was  on  a 
trestle  at  that  time. 

[4]  The  record  discloses  that  no  objection 
was  Interposed  to  the  questlona  directed  to 
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this  witness  on  this  point,  and  not  until 
several  questions  were  answered  did  counsel 
for  defendant  offer  any  objection,  and  then 
his  objection  was  offered  In  the  nature  of  a 
motion  to  strike  out  the  answers.  The  ob- 
jection came  too  late.  It  Is  a  well-settled 
rule  of  law  that  counsel  may  not  sit  mute 
and  allow  a  witness  to  answer  questions, 
and,  when  the  answers  are  found  to  be  ad- 
verse, move  to  strike  out  We  hold  against 
defendant  on  this  point. 

In  this  view  of  the  case,  and  for  the  rea- 
sons herein  expressed,  we  hold  there  was  no 
reversible  error  In  the  trial  of  the  case.  Hie 
judgment  Is  for  the  right  party,  and  la  af- 
firmed. 

All  concur. 


POAQUE  V.  MALLORY.    (No.  141 81.) 

(Kansas  City  Coart  of  Appeals.    Missouri. 
Dec,  8.  1821.) 

1.  Appeal  aad  error  «=»664(2)— Bill  of  exoep- 
tloas  controls  over  additloaal  abstract  as  to 
oonteata  of  aooouiit  book  Introduceil  In  evi- 
4eiiee. 

The  orisiDal  bill  of  exceptions  signed  by  the 
trial  judge  is  conclusive  as  to  what  items  were 
shown  by  plaintiff's  account  book  introduced  in 
evidence  as  against  an  additional  abstract  filed 
by  respondent  showing  an  additional  Item. 

2.  Limitation  of  actions  d=>54(l)— Lack  of  mn- 
tuallty  In  account  does  not  prevent  applloa* 
tloii  of  statutory  provlslsn  as  to  accrual  of 
aetkw. 

Under  Rev.  St.  1919,  I  1322,  providing  that 
the  cause  of  action  on  current  accoonts  shall  be 
deemed  to  have  accrued  from  the  time  of  the 
last  item  in  the  account  on  the  adverse  side, 
the  lack  of  mutuality  in  the  account  does  not 
in  itself  prevent  accumulating  indebtednesses 
from  becoming  an  account  current  when  the 
account  is  a  running  account,  and  It  is  fairly 
inferable  from. the  conduct  of  the  parties  that 
the  whole  account  was  to  be  regarded  as  one. 

3.  Umltatloa  of  aotlons  <8sb93(2)— Claim  for 
rMt  held  uot  "eurrMrt  aeoount" 

Plaintiirs  daim  against  defendant'a  testa* 
tor  for  rent  of  a  room  for  16  years,  continuing 
down  to  the  day  of  testator's  death,  did  not 
constitute  a  "current  account"  within  the  stat- 
ute of  limiutions  (Rev.  St.  1919,  g  1322)  where 
the  testator  did  not  know  he  was  being  charged 
rent,  and  no  charge  was  in  fact  ever  made  nn- 
to  after  his  death,  when  suit  was  brought  on  a 
lump  charge,  and  plaintiff  had  paid  interest  on 
a  debt  due  the  testator  without  intimatiDg  that 
the  testator  owed  any  rent. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mutual 
Accounts.] 

4.  Ualtatloa  of  actions  «=353(2)— Claim  for 
raat  of  which  no  accoant  was  kept  and  ao> 
eoant  for  legal  services  not  "single,  open, 
ronniag  aoconnt." 

PlaintilTa  claim  for  the  rent  of  a  room  oc- 
cnpled   by    defendant's    testator    and    charges 
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against  the  testator  for  legal  services  did  not 
constitute  a  single,  open,  running  account  with- 
in the  statute  of  limitations  (Rev.  St.  1919,  | 
1322)  where  the  rent  was  never  kept  as  an  ac- 
count at  all,  but  only  Inserted  as  a  lump  sum 
in  the  claim  sued  on,  at  which  time  the  demand 
was  asserted  for  the  first  time. 

3.  Trial  «s>236(2)— Introetlon  as  to  riofat  to 
dhragard  teatlmoay  of  witmt*  teatlfylno  false- 
ly erroneous  whon  qualifying  words  oaiittod. 
An  instraction  that,  if  the  jury  believed  any 
iritneas  had  sworn  falsely  to  any  material  fact, 
the  jury  were  at  liberty  to  reject  all  or  any  por- 
tion of  such  witness'  testimony,'  was  erroneous 
because  of  the  omissimi  of  the  qualifying  words 
"willfully"  and  "knowingly." 

6.  Appeal  and  errar  «s»IOM( I)— Instruction  as 
to  disregarding  testimony  of  witness  testify- 
ing falsely  not  harmless. 

An  instruction  that,  if  any  witness  had 
sworn  falsely  to  any  material  fact,  the  jury 
might  reject  all  or  any  portion  of  his  testimony, 
was  not  harmless  where  the  only  witness  to 
whom  the  instraction  could  have  been  applied 
might  have  been  honestly  mistaken  as  to  a 
part  of  the  testimony. 

7.  WItaMsas  «=>l77->-Plalntiir  suing  exseator 
inoompetent  to  testify  that  oonversatloa  with 
decedent  did  not  take  plaoo,  and  that  execu- 
tor's witness  was  not  present. 

Under  Rev.  St  1919,  i  5410,  plaintiff,  in 
an  action  against  an  executor,  was  Incompetent 
to  testify  that  a  witness  for  the  executor  was 
not  present  at  a  certain  conversation  between 
him  and  the  decedent,  and  that  no  such  con- 
versation as  that  detailed  by  such  witness  took 
;ilace. 

8.  Witnesses  «=s>l80  —  When  court  exprsssly 
ruled  witness  oompetsnt  for  oertaia  parpoao, 
further  objections  and  oxoeptloas  enneaes* 
sary. 

Where  the  court,  in  mling  on  an  objection 
to  a  question  asked  plaintiff  with  regard  to  a 
transaction  with  defendant's  testator, '  express- 
ly ruled  that  plaintiff  was  a  competent  witness 
to  contradict  a  witness  for  the  executor,  and 
defendant  excepted  to  the  ruling,  no  further  ob- 
jection or  exception  was  necessary  with  re- 
spect to  further  questions  concerning  such  con- 
versation. 

9.  Witnesses  9=9l44(l)— Bsneflolary  under  will 
of  decedent  not  dlsqualMsd  te  testify  to  oen- 
vorsatloa  kotweaa  plaintiff  and  deoedeat 

Under  Bev.  St  1919,  %  S410,  providing  that 
where  one  of  the  original  parties  to  a  contract 
or  cause  of  action  is  dead,  the  other  .party  and 
those  claiming  under  him  shall  not  be  compe- 
tent witnesses,  the  chief  beneficiary  under  the 
wUl  of  the  deceased  party,  though  in  a  sense 
dalffllng  under  him,  was  not  incompetent  to  tes- 
tify to  a  conversation  between  the  surviving 
party  plaintiff  and  the  decedent. 

10.  Witnesses  «» 1 75 (I)— That  person  eiala. 
lav  under  decedent  tostltled  dnea  aat  render 
plaintiff  competent.  . 

In  an  action  against  an  executor,  the  testi- 
mony of  the  chief  beneficiary  under  the  dece- 
dent's win  concerning  a  conversation  between 
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plaintiff  and  th«  decedent  did  not  remove  plaln- 
tiffs  incompetency  to  testify  under  Bev.  St. 
1919,  i  5410,  there  being  no  provision  to  that 
effect  in  the  atatate. 

i  I.  Courts  «=>9I  (i)— Observations  la  Sopreme 
Court's  opinion  apon  whloh  no  ruling  was  bas- 
ed not  binding  on  Court  of  Appeals. 
Observations   contained   in   an   opinion   of 
the  Supreme  Court  were  not  binding  on  the 
Court  of  Appeals  where  no  mling  on  the  point 
involved  in  the  Court  of  Appeals  was  made, 
especially  where  the  opinion,  was  not  concur- 
red in  by  a  majority  of  the  judges. 

Appeal  from  drcuit  Court,  Henry  Ooiinty ; 
C.  A.  CalTlrd,  Jadga 

Action  by  Henry  F.  Poague  against  John 
Mallory,  executor  of  John  W.  Penland,  de- 
ceased. From  a  Judgment  for  plaintiff,  de- 
fenOant  appeala    Beversed  and  remanded. 

B.  A.  Gracey,  of  Clintcm,  and  Culver,  Fhll- 
lip  &  Voorhees,  of  St  Joseph,  for  appellant 

J.  C.  Hargus,  of  Kansas  City,  and  Parlu 
&  Son,  of  Clinton,  for  respondent 

TBIMBI/B,  P.  3.  This  action  originated  lif 
the  probate  court,  upon  a  demand  filed 
against  the  estate  of  John  W.  Penland,  de- 
ceased, for  the  aggregate  sum  of  $1,589.  This 
amount  is  made  up  of  $1,080  alleged  to  be 
due  for  rent  of  a  room  occupied  by  deceased 
from  May  1,  1905,  to  May  1,  1920,  at  |6  per 
month,  and  $509  for  legal  services  rendered 
deceased  from  October  16, 1909,  to  December 
13,  1917.  Upon  a  trial  in  the  circuit  court 
on  appeal,  tbe  Jury  returned  a  verdict  In  the 
full  amoiut  of  the  demand;  and  the  execu- 
tor baa  ai^)ealed. 

Penland  died  April  6,  1920,  and  the  de- 
mand was  filed  May  4  thereafter.  The  de- 
fendant Interposed  the  statute  of  limitations 
as  to  all  that  part  of  the  claim  for  rent 
wUch  had  accrued  more  than  five  years  prior 
to  the  institution  of  the  suit.  Plaintiff's 
tlMory,  however.  Is  that,  by  virtue  of  aeo- 
tion  1322,  B.  S.  1919,  the  statute  of  limita- 
tions does  not  operate  to  l>ar  any  part  of  the 
daim.  Said  section  1322  is  In  reference  to 
"current  accounts,"  and  provides  that,  in  an 
action  to  recover  the  balance  due  on  such 
an  account,  the  cause  of  action  "shall  be 
deemed  to  have  accrued  from  the  time  of 
the  last  item  in  the  account  on  the  adverse 
side." 

The  account  sued  on — that  is,  as  It  is  em- 
bodied in  the  demand — makes  no  reference  to 
rent  except  in  the  first  item  thereof,  which 
reads  as  follows: 

"(1)  For  rent  of  room  occupied  by  deceased 
from  May  I.  1906  to  Mar  1.  UMl  at 
six  dollara  per  moDth ILOMlOO" 

The  next  item,  dated'  October  16,  1909,  Is 
for  legal  services,  and  this  is  followed  by  21 
other  items  for  legal  saMces,  the  last  item 


thereof  I)eing  dated  December  IS,  1917.  In 
other  words,  the  only  mention  of  rent  in'  the 
claim  as  sued  upon  is  in  the  first  item,  which 
is  a  lump  charge  of  $1,080  therefor,  cover- 
ing a  period  of  15  years. 

Plaintiff  introduced  In  evidence  his  ac- 
count book,  but,  as  shown  by  appellant's  ab- 
stract, there  is  no  entry  therein  of  a  charge 
for  rent,  but  only  for  legal  services.  In  other 
words,  the  account  there  shown  la  one  for 
legal  services  only,  and  it  contains  exactly 
the  same  items  as  in  the  demand  sued  on, 
except  that  in  the  account  book  there  is  no 
entry  of  the  first  Item  or  lump  charge  of 
rent  In  the  sum  of  $1,080  or  any  other  sum. 

[1]  Respondent,  however,  filed  an  addition- 
al abstract  which  shows  that  tlie  account  In 
defendant's  book  contained  an  item  of  rent 
appearing  in  the  account  immediately  after 
two  Items  for  legal  services  dated  In  July. 
1913,  and  Just  before  another  Item  for  legal 
services  of  July  30,  1913,  which  alleged  rent 
item  reads  as  follows: 

"July  SO,  1913.  J.  W.  Penland  amount  rent 
room  June  4, 1913,  at  6%  per  month." 

Appellant  filed  objections  to  said  additional 
abstract  and  called  our  attention  to  the  orig- 
inal bUl  of  exceptions  filed  in  the  trial  court, 
wtiich  original  bill  was  lodged  with  the  derli. 
of  our  court  Said  original  bill  <^  excep- 
tions shows  that  the  plaintiff's  account  book, 
introduced  in  evidence,  contained  an  account 
for  legal  services  In  the  exact  form  of  the  ac- 
count for  legal  services  shown  in  the  demand 
sued  on,  but  said  book  account  did  not  con- 
tain any  mention  of  rent  or  item  thereof 
whatever.  As  the  original  bill  of  exceptions, 
signed  by  the  trial  Judge,  determines  what 
was  in  fact  in  the  book  account  introduced  In 
evidence,  we  must  accept  the  account  as  It 
appears  without  any  rent  item  therein. 

Penland  held  plalntllFs  note  for  $10,000 
dated  December  4,  1905,  due  6  years  after 
date,  bearing  6  per  cent  compound  Interest 
per  nnnum  from  date  until  paid.  Plaintiff 
paid  Interest  thereon  without  deducting  any- 
thing due  him  either  for  rent  or  for  legal  serv- 
ices rendered.  On  April  20,  1912,  he  paid 
$1,000  on  the  principal,  reducing  it  to  $9,000. 
On  November  20, 1917,  a  little  over  two  years 
before  Penland's  death,  the  latter  made  a 
written  extension  at  the  note  for  10  years 
from  December  4,  1917,  at  5^  per  cent  in- 
terest. Defendant  Introduced  evidence  tend- 
ing to  show  that  Penland,  when  asked  to  make 
the  extension,  told  plaintiff  he  would  agrec> 
to  the  extension  because  he  had  not  been 
charged  anything  for  rent.  However,  as  the 
verdict  was  adverse  to  defendant  upon  fhe 
issue  of  whether  plaintiff  intended  to  charge 
any  rent  doubtless  this  cannot  be  accepted 
as  true..  There  was,  however,  no  evidence 
nor  claim  that  Penland  ever  knew  plaintiff 
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was  charging  him  any  rent  ^era  is  no  evl- 
dence  that  rent  waa  ever  demanded  of  or 
charged  against  Penland  nntll  after  his  death 
when  salt  was  brought,  and  then  the  only 
entry  ever  made  In  relation  to  rent  appears 
in  item  1  of  the' claim  filed  as  a  demand. 

[2]  There  is  no  evidence  tending  to  show 
that  the  parties,  1.  e.,  plalntlCT  and  Penland, 
ever  treated  the  rent,  or  any  charges  there- 
for, as  constituting  an  open,  mntnal,  current 
account  so  as  to  bring  the  rent  matter  with- 
in the  meaning  of  section  1322.  In  their 
dealings  there  were  no  mutual  charges — that 
is,  no  charges  or  debts  of  Penland  against  |  to  have  a  future  adjustment."    Earls  v.  Barls, 


hrou^t  on  a  Imnp  charge  of  $1,080  therefor. 
And  plaintiff  paid  interest  without  Intimat- 
ing in  any  way  that  Penland  owed  him.  Un- 
der these  circumstances,  the  mere  fact  that 
Penland  occupied  the  room  down  to  the  date 
of  his  death  does  not  show  that  there 'was 
any  express  or  Implied  agreemoit  that  the 
sums  accruing  each  month  as  rent  should 
go  Into  a  current  account,  and  be  settled  at 
some  future  time.  In  other  words,  there 
is  no  evidence  from  which  it  can  be  said 
"that  the  conduct  of  the  parties  makes 
it  fairly  Inferable  that  It  was  their  intentl<»i 


plaintiff  offset  against  the  letter's  debts  to 
Penland ;  all  of  the  items  of  indebtedness  in 
this  so-called  account  are  against  Penland. 
This  lack  of  mutuality  does  not,  in  and  of 
itself,  under  our  Missouri  rule,  prevent  ac- 
cumulating indebtedness  from  becoming  an 
account  current  within  the  meaning  of  said 
section — 

"when  the  acconut  sued  on  is  a  ranning  ac- 
count, and  it  is  fairly  inferable  from  the  con- 
duct  of  the  parties  while  the  account  was  ac- 
cruing that  the  whole  wag  to  be  regarded  as 
one,  as  in  the  case  of  a  merchant's  account 
against  a  customer."  Ring  v.  Jamison,  66  Mo. 
424,  428;  Ghadwick  ▼.  Chadwiek,  115  Mo.  081, 
686.  22  S.  W.  470. 

[3]  As  to  the  rent,  even  plaintiff  himself 
did  not  manifest  any  Intent  to  formulate  It 
Into  an  open,  current,  or  running  account,  for 
he  kept  no  account  of  it  as  he  did  of  the  legal 
services  rendered,  and  his  own  witnesses  say 
no  demand  was  ever  made  for  rent  We  do 
not  mean  to  intimate  that  aocumulatlng  one- 
sided indebtednesses  wiU  not  constitute  a 
current  account  merely  because  no  entry 
thereof  has  been  made  in  the  form  of  an  ac- 
count in  a  book  of  accounts  or  some  such 
record.  There  are  numerous  cases  where  an 
account  for  long-continued  services  was  al- 
lowed as  an  account  current  which  had  never 
been  kept  In  the  shape  of  an  account  formally 
entered  in  writing  upon  a  record.  But  in 
such  cases  the  continued  acceptance  of  the 
aerviees,  under  an  implied  obligation  tb&t 
they  would  be  paid  for,  together  with  circum- 
stances showing  it  could  be  treated  as  a  run- 
ning account  and  with  nothing  to  interfere 
with  or  meet  that  inference,  rendered  It  per- 
missible to  infer  from  such  conduct  that  the 
parties  contemplated  that  the  matter  should 
be  allowed  to  run  and  be  settled  at  a  future 
time.  In  this  case,  however,  there  is  not 
only  no  evidence  from  which  It  can  be  Infer- 
red that  the  sUms  for  rent  accruing  each 
month  were  to  go  into  a  running  account  but 
the  dealings  between  the  parties  rather  nega- 
tive such  Idea.  As  said  before,  there  is  no 
evidence  that  Penland  knew  he  was  being 
charged  for  rent,'  and  in  fact  he  could  not 
know  It,  since  no  charge  was  in  fact  ever 
made  nntll  after  his  death,  when  suit  was 


182  8.  W.  1018,  1020.  Unless  tSbere  was,  then 
the  various  indebtednesses  for  rent,  accruing 
each  month,  did  not  go  into  such  an  account 
as  would  save,  from  the  limitation  statute, 
any  item  of  plaintiff's  claim  for  rent  which 
was  more  than  five  years  old  at  the  time  of 
filing  suit  The  mere  fact  that  Penland 
continued  to  occupy  the  room  down  to  the 
day  be  died  did  not  make  that  or  any  other 
data  the  accmal  date  of  all  the  monthly 
debts  for  rent    , 

(4]  Nor  can  it  be  said  that  the  claim  for 
rent  of  the  room,  and  the  charges  for  legal 
services  rendered,  constitute  but  a  single, 
open,  running  account;  and  as  the  last  item 
of  the  account  for  legal  services  is  dated  De- 
cember 13,  1917,  a  date  within  the  five-year 
period,  no  part  of  the  demand  is  barred. 

The  claim  for  rent  and  the  charges  for 
services  do  not  form  one  account.  As  said  be- 
fore, they  were  not  so  treated,  even  by  plain> 
tiff,  unt^  he  came  to  bring  suit  lliey  re- 
late to  wholly  sep^utite  and  distinct  matters; 
their  characters  are  entirely  different;  they 
have  no  connection  whatever  with  eaCh  oth- 
er; and  the  rrat  was  not  even  kept  as  an 
account  at  all,  but  only  Inserted  as  a  lump 
sum  In  the  claim  sued  on,  as  if  a  demand 
therefore  were  being  asserted  for  the  first 
time,  which  In  fact  Is  the  case,  since  plain- 
tlfTs  own  witnesses  say  no  rent  was  ever 
demanded  of  Penland.  Under  all  these  cir- 
cumstances thbre  would  seem  to  be  no  room 
for  holding  that  the  two,  the  claim  for  rent 
and  the  account  for  legal  services,  can  tie  re- 
garded or  treated  as  one  account  £)arls  v. 
Karls,  aupra ;  Sldway  v.  Missouri  Land,  etc., 
Co.,  187  Mo.  649,  670,  86  S.  W.  150;  Mabary 
V.  Mabary,  173  Mo.  App.  487,  448,  158  S.  W. 
090;  22  Cyc.  1122,  note  8.  There  should  be 
gome  evidence  tending  to  show  that  the  rent 
was  regarded  as  a  running  account  before 
the  flve-year  limitations  can  be  avoldeS. 

[B,  6]  An  instruction  given  in  plaintiff's 
behalf  told  the  Jury  that  if  they  believed 
"any  witness  has  sworn  falsely  to  any  mate- 
rial fact  yon  are  at  liberty  to  reject  all  or 
any  portion  of  such  witness'  testimony." 
The  Instruction  omits  to  tell  the  jury  they 
must  believe  the  witness  has  "willfully"  or 
"knowingly"  testified  falsely  before  they  can 
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diaregard  the  wbole  of  his  testimony.  It 
has  been  repeatedly  held  that.  If  such  an  in- 
struction omits  these  qualifying  words.  It  Is 
error.  Smith  t.  Wabash  B.  Co.,  19  Mo.  App. 
120,  126;  State  v.  Palmer,  88  Mo.  568,  672; 
State  V.  Elklns,  63  Mo.  159,  166 ;  Jackson  t. 
PoweU,  110  Mo.  App.  249,  25S,  84  S.  W.  1132; 
Bordeaux  v.  Uartman,  etc.,  Co.,  116  Mo.  App. 
566,  565,  91  S.  W.  1020;  Evans  v.  St.  Louis, 
etc.,  R.  Co.,  16  Mo.  App.  522,  525.  It  is  urged 
that  the  omission  does  not  constitute  rerer- 
slble  error,  since  no  barm  was  done.  We 
cannot  so  say.  It  is  conceded  that  the  in- 
struction could  have  been  applied  by  the 
Jury  to  only  one  witness,  one  introduced  by 
the  defendant  £ven  If,  in  such  situation, 
an  Instruction  of  the  kind  is  permissible, 
and  will  not  be  regarded  by  the  Jury  as,  in 
effect  an  unfavorable  intimation  as  to  that 
witness'  testimony,  stlU  such  witness  mi^t 
have  been  honestly  mistaken  as  to  a  part  of 
the  testimony,  and  yet,  under  the  instruction, 
the  Jury  were  at  liberty  to  disregard  the 
whcde  of  such  witness'  testimony  if  they 
believed  that  any  part  thereof  was  merely 
untrue. 

[7]  Mrs.  Mallory,  the  decedent's  nleoe,  and 
the  chief  legatee  under  his  will,  receiving 
some  $40,000,  and  residiuuy  benefldary  ot 
the  balance  of  his  estate  on  final  settlement 
was  offered  as  a  witness  by  defendant,  and 
testified  without  objection  to  the  conversa- 
tion between  plalntifC  and  deceased  relative 
to  his  extension  of  the  above-mentioned  note 
in  view  of  plaintiff's  not  having  charged  him 
rent.  In  rebuttal,  plaintiff  was  allowed  to 
testify  that  Mrs.  Mallory  was  not  present, 
and  that  no  such  conversation  took  place,  and 
defendant  complains  of  this  as  error. 

In  this  case  an  executor  is  a  party,  and 
it  would  seem  that  under  the  provision  of 
section  5410,  R.  S.  1919,  relative  to  that  situ- 
ation, the  plaintiff  was  disqualified  as  a  wit 
ness  for  all  purposes,  except  to  prove  In 
whose  handwriting  the  account  charges  were 
and  when  made,  and  except  as  to  such  acts 
and  contracts  as  had  been  done  or  made 
since  the  appointment  of  the  executor. 
Weiermueller  v.  Scnllln,  203  Mo.  466,  474, 
101  S.  W.  1088;  Kersey  v.  O'Day,  173  Mo. 
560,  670,  78  S.  W.  481;  Iieeper  v.  Taylor,  Ul 
Mo.  312,  323,  19  S.  W.  956.  In  the  Weier- 
mueller Case,  Just  cited,  the  court  calls  at- 
tention to  the  "distinction  (arbitrary  as  it  is) 
between  the  rule  which  is  applicable  to  the 
surviving  party  to  the  contract  wbore  an  ad- 
ministrator is  a  party  to  the  action''  und  the 
rule  in  other  cases,  and  bases  such  distlnctloa 
upon  the  fact  that  the  statute  itself  so  pro- 
vides. 

The  evidence  complained'  of  did  not  come 
within  any  of  these  exceptions,  and  hence 
the  plaintiff  was  not  a  competent  witness  to 
testify  to  it  E}ven  If  an  executor  had  not 
been  a  party,  and  the  plaintiff,  for  that  rea- 


son, had  not  been  incompetent  for  all  i>ar- 
poees,  but  only  to  the  extent  that  his  testi- 
mony might  be  subject  to  question  by  the 
other  party,  if  living  (EUsea  v.  Smith,  273 
Mo.  396,  408,  2(a  &  W.  1071),  stUl  he  was 
not  competent  to  dispute  the  fact  of  such 
conversation  or  to  deny  that  it  occurred. 
Parsons  v.  Harvey,  281  Mo.  413.  221  S.  W.  21. 

[I]  Plaintiff,  however,  urges  two  reasons 
why  the  admission  of  such  evidence  was  not 
reverslbly  erroneous:  First,  that  no  objeo 
tion  was  made  to  the  two  spedflc  questicxis 
which  elicited  the  evidence  that  Sirs.  Mal- 
lory was  not  present,  and  that  no  such  con- 
versation between  plaintiff  anid  deceased 
ever  took  place.  When  plaintiff  was  first 
offered  as  a  witness  in  chief,  a  general  ob- 
jection was  made  to  his  being  allowed  to 
testify,  but  when  it  was  stated  that  the  only 
purpose  of  offering  him  was  to  identify  the 
account  book,  the  court  overruled  the  objec- 
tion, and  Identification  of  such  book  was  all 
that  was  then  elicited  or  sought 

Afterwards,  in  rebuttal,  plaintiff  was  of- 
fered as  a  witness,  and  a  general  objection 
was  again  made  to  his  testifying,  but  when 
plaintiff's  counsel  suggested  to  tbe  court  that 
plaintiff  had  the  right  to  testify  to  an  in- 
dei>endent  matter,  the  objection  was  over- 
ruled, the  defendant  excepting. 

Evidence  was  then  sought  to  be  elldted 
from  plaintiff  to  the  effect  that  a  sum  paid 
by  deceased  to  plaintiff  (which  defendant's 
evidence  said  was  la  payment  of  a  certain 
item  for  legal  services  charged  in  the  ac- 
count) was  merely  the  expenses  of  record- 
ing the  documents  involved  in  the  matter  in 
which  the  services  were  rendered.  A  general 
objection  was  again  made  to  his  testifying 
but  the  court  overruled  It,  and  defendant  ex- 
cepted. 

The  plaintiff  was  then  asked  by  his  coun- 
sel if  he  got  any  more  out  of  the  matter  than 
the  amount  of  the  check  he  had  Identified. 
(This,  of  course,  was  to  show  that  he  bad 
not  been  paid  for  the  service.)  To  tills  de- 
fendant objected,  but  was  overruled.  The 
P|lalntlff  was  then  asked  the  same  question 
in  a  different  form,  and  tlie  defendant  again 
objected,  and  was  again  overruled,  and  ex- 
ception was  saved. 

Plaintiff  was  then  asked  to  state  whether 
or  not,  at  the  time  the  interest  was  reduced 
on  his  note  to  Penland,  he  (plaintifT)  could 
have  gotten  the  money  elsewhere.  To  tms 
defendant  objected.  PlalntifTs  counsel  then 
said  that,  in  that  connection,  he  wanted  to 
show  that  plaintiff  notified  Penland  he  could 
do  it — ^i.  e.,  get  the  money  at  5^  per  cent 
—and  that  then  Mr.  Penland  made  the  re- 
duction. To  this  the  defendant's  counsel  ob- 
jected, on  the  ground  that  the  "witness  is 
incompetent,  the  other  party  being  dead." 

To  this  objection  the  court  ruled: 

**I  think  he  is  incompetent  as  a  witness  to 
testify  to  any  transaction  between  tliem,  bat 
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that  waa  tertUed  to  by  a  witness  who  testified 
as  to  what  took  place  while  she  was  present; 
I  will  admit  it  in  so  tar  as  it  might  contradict 
the  other  witneaa." 

To  this  ruling  the  defendant  excepted. 
Plaintiff  waa  then  asked  whether  he  could 
have  gotten  the  money  at  6^  per  cent,  and 
stated,  without  objection,  that  he  could. 
But  when  an  offer  was  made  to  show  that 
he  told  Penland  this,  and  Penland  agreed  to 
extend  the  note,  the  defendant  made  the 
same  objection,  and  was  sustained.  Then  the 
two  questions  were  asked  which  elicited  the 
erldmce  now  complained  of,  but  no  objec- 
tl<m  waa  made  nor  exceptions  saved.  It 
would  seem,  however,  that,  as  the  trial 
court  had  expressly  ruled  that  the  plaintiff 
was  a  competent  witness  to  contradict  Mrs. 
Mallory  as  to  a  oooTersation  slie  said  she 
had  heard  between  plaintiff  and  deceased, 
therefore  no  further  objection  or  exception 
was  necessary,  under  the  rule  that,  where 
an  objection  has  been  once  made  and  the 
court  has  explicitly  and  clearly  ruled  on  the 
matter,  the  necessity  of  making  further  ob- 
jections is  obviated.  It  follows  that  the 
error  in  admitting  the  evidence  cannot  be 
avoided,  on  the  ground  that  no  objection  was 
made.  As  the  case  is  to  be  remanded  any- 
way for  another  reason  hereinbefore  stated, 
it  would  seem  to  make  little  difference  in  the 
immediate  disposition  of  the  case  whether 
or  not  there  was  an  objection  and  exception 
properly  made  and  saved  to  the  error  now 
considered ;  but  it  might  have  some  ultimate 
bearing  upon  the  case  when  tried  again  In 
connection  with  the  question  whether  such 
incompetent  testimony  bad  been  "waived" 
by  defendant,  as  plaintiff  claims,  on  the  the- 
ory advanced  by  him  and  now  to  be  con- 
sidered. There  can  certainly  be  no  conten- 
tion that  defendant  waived  the  competency 
of  such  evidence  by  failing  to  object 

[I]  Plaintiff's  second  reason  why  such  ad- 
mission is  not  error  is  that  such  Incompe- 
tency was  waived.  This  contention  proceeds 
uxKin  the  assumption  that  Mrs.  Mallory  was 
hos^  an  incompetent  witness,  and  that  de- 
fendant, by  putting  her  on  the  stand  and 
causing  her  to  testify  to  forbidden  matters, 
thereby  opened  the  door  to  plaintiff  to  also 
alter,  at  least  for  the  purpose  of  contradict- 
ing her.  Plaintiff,  however,  did  more  than 
this;  he  testified  not  only  that  Mrs.  Mallory 
was  not  present,  but  also  that  no  such  con- 
versation between  himself  and  deceased  ever 
took  place.  But,  aside  from  this,  was  Mrs. 
Mallory  an  incompetent  witness?  She  was 
the  chief  beneficiary  under  the  deceased's 
will,  and,  in  that  sense,  was  claiming  under 
him.  But  the  statute  disqualifies  the  surviv- 
or, or  any  person  claiming  under  him,  and 
it  Is  the  plaintiff  who  is  such  survivor.  We 
do  not  think  that,  la  this  case,  Mrs.  Mallory 
was  an  incompetent  witness. 

[10]  But,  If  we  understand  plaintiff's  coo- 
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tention  in  this  regard.  It  Is  that,  as  Mrs. 
Mallory  gets  the  larger  portion  of  the  dece- 
dent's estate,  she  is,  like  him,  Interested  in 
defeating  the  plaintiff's  claim.  She  takes 
the  decedent's  place,  and  stands  in  his  shoes 
so  to  speak,  at  least  with  regard  to  the 
cause  of  action,  if  not  with  regard  to  the 
conversation  between  plaintiff  and  deceased ; 
and  therefore,  as  the  plaintiff  is  incomi)etent 
in  a  spirit  of  fairness  she  Is,  or  ought  to  be, 
also;  and  as  she  testified  to  a  conversati<m 
between  plaintiff  and  deceased  in  his  life- 
time, plaintiff  should  be  allowed  to  contra- 
dict her,  else  he  Is  placed  at  a  disadvantage, 
and  the  parties  are  not  on  an  equal  footii^. 
The  answer  to  this  is,  we  are  not  dealing 
with  what  Is  fair,  but  with  the  command  of  a 
statute,  and  the  statute  does  not  so  read, 
and  we  know  of  no  anthorily  which  estab- 
lishes such  a  rule. 

[11]  This  idea  advanced  by  plaintiff  seems 
to  have  been  derived  from  certain  remarks 
made  in  the  case  of  Mason  v.  Mason  (Sup.) 
231  S.  W.  871,  975.  In  that  case,  Jiowever, 
the  testimony  was  in  relation  to  a  conversa- 
tion between  tbe  plaintiff  and  the  defendant 
liad  after  the  death  of  the  decedent,  and  not 
to  a  conversation  bad  with  the  deceased 
himself  in  his  lifetime,'  Involving  the  cause 
of  action  at  issue.  In  that  case  the  i^ain- 
tiff,. Mason,  was  seeking  to  set  aside  a  deed 
made  by  his  father  in  his  lifetime  to  the 
defendant,  and  he  sought  to  establish  his 
case  by  proving  admissions  made  by  defend- 
ant to  plaintiff  after  the  father's  death.  The 
court  held  that  the  defendant  (grantee  of  the 
father,  and  therefore  the  surviving  party  to 
that  transaction)  was  not  rendered  incompe- 
tent to  deny  that  she  made  the  admission  the 
plaintiff  claimed  she  made  to  him  after  the 
father's  death,  following  Elsea  v.  Smith, 
supra.  Tbe  Mason  Case  is  wholly  unlike  the 
case  at  bar,  as  we  view  them.  However,  in 
the  Mason  Case,  after  It  was  decided,  cer- 
tain observations  were  made  on  i)age  975  of 
231  S.  W.  which  are  cited  by  plaintiff  hi  the 
case  at  bar,  to  Justify  the  admission  of  the 
evidence  complained  of  herein.  We  do  not 
think  -they  do.  Besides,  it  will  be  observed 
that  only  two  of  the  four  Judges  concurred 
in  the  opinion,  the  other  two  concurring  only 
In  the  result.  While  it  may  be  our  duty 
to  follow  clearly  siiecified  rulings  laid  down 
by  the  Supreme  Court  even  though  the 
same  may  be  obiter,  or  are  not  necessary  to 
a  determination  of  the  case  in  which  they  are 
made,  yet  as  we  understand  It  no  ruling 
on  tbe  point  here  involved  or  claimed  to  be 
involved  was  made  tn  the  Mason  Case,  nor 
was  It  concurred  in  by  fc  majority  of  the 
Judges.  The  admissibility  of  plaintiff's  evi- 
dence In  the  regard  complained  of  cannot 
therefore  be  disposed  of  on  the  ground  that 
it  has  been  settled  by  the  Mason  Case,  but 
must  be  decided  upon  Its  own  merits,  since 
no  other  case  has  been  cited,  nor  are  we 
aware  of  any  other.    The  only  ground  on 
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which  plaintiff's  tesHmony  as  to  the  matters 
herein  complained  of  can  be  said  to  be  admis- 
sible is  that  it  Is  unfair,  and  does  not  place 
the  parties  on  an  equal  footing.  The  statate, 
however,  la  explicit  and  governs. 

This  disposes  of  the  main  qnestlons  in  the 
case.  Other  alleged  errors  are  complained  of, 
but  they  are  not  such  matters  as  will  be  re- 
peated at  the  next  trial,  and  hence  we  need 
not  mention  them  now. 

The  judgment  is  reversed,  and  tbe  cauae  Is 
remanded  for  a  new  trial. 

The  other  Judges  concur. 


CRUSE  V.  E8LIN6ER.     (Na.  14137.) 

(Kansas    CSty   'Court   of   Appeals.     Missouri. 

Nov.  7,  1921.    Behearing  Denied 

Dec.  S,  1921.) 

1.  Contraets  ^=328(3)— Evldenoe  helil  soffl- 
oient  to  aliew  agreemeat  to  pay  dashlar  earn- 
ings on  oartaln  stook. 

In  an  action  by  one  who  had  been  caeUer 
of  a  bank  against  its  president,  evidence  held 
■nffirient  to  sopport  a  finding  of  an  uncondi- 
tional agreement  on  the  part  of  the  defendant 
to  purchase  certain  stock  and  give  the  earn- 
ings thereon  in  excess  of  7  per  cent,  to  plain- 
tiff as  an  indacement  for  taking  the  position 
of  cashier  of  the  bank. 

2.  Franils,  statute  af  «=>84  — Agreement  te 
give  employee  earnings  of  oorporate  stook 
held  not  a  transfer  of  Interest. 

An  agreement  of  president  of  a  bank  to 
pay  the  earnings  of  certain  stock  above  7  per 
cent,  as  an  inducement  for  talcing  the  position 
of  cashier  of  the  bank,  held  not  a  transfer  of 
an  interest  in  the  stock  itself,  nor  in  the  spe- 
dfic  income  therefrom,  but  only  an  agreement 
to  give  a  sum  of  money  measured  by  the  amount 
of  that  income,  which  was  not  within  Bev.  St. 
1919,  f  2170. 

3.  Principal  and  agent  «=>I46(2)— President  of 
bank  held  personally  liable  under  agreement 
to  pay  bonus. 

Agreement  of  president  of  a  bank  to  pay  to 
plaintiff,  in  addition  to  his  salary,  eamfngs  on 
certain  stock  in  excess  of  7  per  cent.,  which  it 
was  necessary  to  purchase  from  cashier,  leav- 
ing the  position  so  that  plaintiff  coold  be  em- 
ployed as  cashier,  was  enforceable  against  the 
president  himself,  whether  made  in  his  own  be- 
half or  on  bebalf  of  others  as  nndisclosed  prin- 
cipals. 

4.  Frauds,  atatnta  of  4=>44(3)~Agreement  to 
pay  bonas  as  inducsmant  to  take  position  of 
bank  casMer  held  not  affected  by  statute  ra- 
latlng  to  contracts  not  to  bs  performed  with- 
in one  year. 

Oral  agreement  of  president  of  bank  to  pay 
plaintiff  income  on  a  certain  stock,  in  addi- 
tion to  the  salary,  as  an  inducement  for  taking 
the  position  of  cashier,  was  not  affected  by 
the  statute   relating  to   contracts  not  to   be 


performed  within  one  year;  the  contract  beinf 
for  no  definite  time,  and  hence  one  wbidi  oonld 
be  performed  witliin  a  year. 

5.  Limitation  of  aetioas  «=>M(S)— Aetian  oa 
agreement  to  pay  bonns  did  not  aecnia  pilar 
ta  demand. 

Cauae  of  action  on  an  agreement  of  a  bank 
president  to  pay  plaintiff  income  from  certain 
stock  as  an  inducement  to  take  the  position  of 
cashier,  with  no  definite  time  for  its  tcrmina* 
tioa,  did  not  accrue,  as  respects  the  statute 
of  limitations,  before  demand  for  settlement. 

6.  Judgment  «s>l8(2)— Patltloa  hald  aot  ta 
aapport  Jodgaiaat. 

In  action  against  bank  president  on  oral 
agreement  to  pay  earnings  on  certain  stock  as 
an  inducement  for  plaintiff's  taking  the  posi- 
tion of  cashier  with  the  bank,  petition  held  not 
to  support  plaintiff's  case,  or  Judgment  ren- 
dered therein,  rather  tending  to  support  infer- 
ence that  there  was  a  sale  of  stock  to  plain- 
tiff, instead  of  an  agreement  to  pay  a  sum  of 
money  measured  by  the  income  on  certain  stock, 
wliich  was  proved  on  the  trial,  as  the  petition 
should  aHege  the  agreement  that  plaintiff  relies 
on,  in  order  to  support  a  judgment  on  OHcb 
agreement. 

Appeal  from  CHrcuit  Court,  Bay  County; 
Balph  Hughes,  Judge. 
"Not  to  be  officially  published." 

Action  by  John  S.  Cruse  againat  William 
ElBlinger.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beversed  and  remanded. 

Lavelock  &  Kirkpatrick,  of  Blchmond,  for 
appellant. 

M.  M.  Mllligan  ^d  A.  M.  Clark,  boOi  of 
Bichmond,  and  Jacobs  &  Henderson,  at  Kan- 
sas City,  for  respondent 

TBIMBLE,  P.  J.  In  1906  the  Farmers' 
&  Traders'  Bank  of  Hardin,  Mo.,  was  not  in 
a  prosperous  condition,  and  defendant,  a 
stockholder  and  director  therein,  and  who 
was  thereafter  its  president  for  many  years, 
sought  out  plaintiff  and  induced  him  to  be- 
come cashier,  with  the  idea  that  plaintiffs 
ability  would  enable  the  bank  to  prosper. 
Plaintiff  assented  to  defendant's  proposition 
on  the  21st  of  May,  1906,  and  was  thereupon 
duly  elected  as  cashier  on  June  4  of  that  year, 
taking  charge  the  next  day.  Prom  then  on 
the  business  of  the  bank  greatly  increased, 
and  its  stock  went  from  $128  per  share,  its 
value  at  the  time  pl&intlff  took  charge,  up 
to  a  very  much  higher  figure,  though  Its 
precise  value  In  the  end  is  not  speciflcally 
disclosed  by  the  record.  Plaintiff  continued 
as  casnler  until  May  31, 1919,  when  the  bank, 
still  in  a  flourishing  condition,  was  changed 
into  the  Hardin  Trust  Company,  with  de- 
fendant as  its  president,  as  he  theretofore 
had  been  of  the  bank,  but  plaintifTs  connec- 
tion with  the  institution  ceased. 

PlaintifTs  theory  is  that  the  sntt  la  on  n 
verbal  agreement  plaintlfl  dalms  defendant 
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made  with  blm,  as  an  inducement  to  him  to 
accept  the  cashlerstalp,  that  he  (defendant) 
would  pay  plaintiff,  as  a  bonua,  an  amount 
equivalent  to  the  earnings  or  income  on  23 
shares  of  stock  in  excess  of  7  per  cent.  In- 
terest on  a  valuation  of  $150  per  share,  which 
sum  plaintiff  was  to  receive  in  addition  to 
the  salary  plaintiff  would  get  from  the  hank 
as  cashier.  The  case  was  tried  and  submit- 
ted on  this  theory,  and  plaintiff  testified  that 
the  "excess"  on  the  23  shares  of  stock  over 
and  above  $150  per  share,  with  7  per  cent 
Interest  thereon,  was  $3,122.26.  The  jury 
returned  a  verdict  for  this  amount,  and  the 
defendant  has  am>ealed. 

It  seems  that,  at  the  time  plaintiff  was 
besought  to  take  the  cashiership,  the  thai 
cashier,  Ja>ks,  owned  47  shares  of  the 
bank's  stock,  but  he  would  not  give  place  to 
another  cashier  unless  bis  stock  were  pur- 
chased at  $150  per  share,  which  stock,  as 
heretofore  stated,  was  then  worth  only  $128. 
Plaintiff,  being  unable  or  Tmwilllng  to  buy 
said  47  shares,  declined  to  accept  the  posi- 
tion of  cashier  when  defendant  first  broached 
the  matter  to  him.  Thereupon,  according  to 
plaintiff's  theory  and  contention,  defendant 
orally  agreed  with  plaintiff  that,  if  he  would 
take  at  least  22  of  the  47  shares  of  the  Jenks 
stock  and  accept  the  cashiership,  defendant, 
or  the  undisclosed  persons  he  represented, 
would  carry  the  remainder  of  the  47  shares, 
and  would  pay  plaintiff  all  of  the  income 
thereon  In  excess  of  $150  per  share  and  in- 
terest thereon  at  7  per  cent.  Whether  this 
means  merely  the  sum  which  would  amount 
to  the  dividends  accruing  and  paid  on  the 
stock  in  excess  of  7  per  cent  on  a  valuation 
of  $150  per  share,  or  whether  it  means  that 
the  excess  was  to  also  Include  the  amount 
above  $150  per  share  in  the  value  of  the 
stock,  is  not  exactly  clear.  But  plaintiff  was 
to  receive  said  amount  from  defendant  in  ad- 
dition to  the  $80  monthly  salary  be  was  to 
get  from  the  bank  as  cashier.  There  was  no 
time  fixed,  according  to  his  contention,  dur- 
ing which  the  employment  should  continue, 
but  it  could  be  terminated  at  any  time,  and 
the  amount  to  be  paid  by  defendant  was  due 
whenever  plaintiff  demanded  a  settlement 
Plaintiff  also  says  he  relied  upon  said  agree- 
ment, and  accepted  the  cashiership  when 
elected  thereto  on  June  4, 1906.  He  borrowed 
enough  money  to  acquire  and  did  purchase 
24  shares  of  the  Jenks  stock,  leaving  23 
shares  to  be  carried  under  the  agreement  he 
relies  upon.  On  the  19th  of  May.  1919,  when 
the  bank  was  about  to  be  changed  into  a 
trust  company  and  plaintiff's  connection  with 
the  bank  was  about  to  cease,  plaintiff,  for 
the  first  time,  mentioned  the  agreement  to 
defendant  and  demanded  a  settlem^it. 

The  evidence  in  plaintiff's  behalf  is  that, 

when  he  demanded  a  settlement,  defendant 

said  he  owed  plaintiff  and  would  pay  him. 

and  thereux)on  took  out  his  check  book,  but 
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upon  plaintiff  saying  he  had  not  figured  the 
amount  up,  but  would  do  so  and  let  defend- 
ant know,  the  latter  replaced  his  check  book 
in  his  pocket  and  went  out  of  the  bank, 
saying,  "All  right;  let  me  know."  At  the 
trial  defendant  denied  this,  but  admitted 
that  when  his  deposition  was  taken,  and  he 
was  asked  if  this  did  not  happen,  he  replied. 
"I  couldn't  say;  I  could'nt  say."  And  when 
asked  if  be  would  say  it  did  not  happen,  be 
replied,  "I  don't  say  it  did,  and  I  don't  say 
It  didn't"  There  is  also  evidence  that  at 
another  time  defendant  admitted  that  he 
owed  plaintiff  on  10  shares,  but  said  he 
didn't  think  he  owed  him  on  any  more. 

It  Is  conceded  on  defendant's  part  that  be 
did  seek  plaintiff  out  and  urged  him  to  take 
the  cashiership;  that  defendant  and  R.  L. 
Macey  were  apitolnted  a  committee  by  the 
directors  to  see  plaintiff  for  that  purpose. 
But  the  evidence  in  defendant's  behalf  denies 
that  he  made  any  such  agreement  as  plain- 
tiff claims.  >Iacey,  who  was  present  at  the 
interview  with  plaintiff,  does  not  say  ex- 
plicitly that  no  such  agreement  was  made, 
but  only  that  he  has  no  recollection  of  any- 
thing of  the  kind.  The  evidence  in  defend- 
ant's behalf  Is  to  the  effect  that  the  cmly 
agreement  made  with  plaintiff  was  that  he 
was  to  be  given  authority  to  sell  the  23 
shares  in  order  to  get  new  blood  in  the 
bank,  and  that,  if  plaintiff  sold  them,  he  was 
to  have  all  over  $150  per  share  and  7  per 
c6nt  Interest  thereon  from  date  of  the  agree- 
ment; that  plaintiff  did  not  sell  any  of  the 
shares,  and  therefore  he  was  not  entitled  to 
anything  on  that  account  In  support  of  the 
contention  that  plaintiff  was  to  sell  the  23 
shares  and  keep  any  overplus,  defendant  in- 
troduced In  evidence  three  written  Instru- 
ments, signed,  respectively,  by  William  Es- 
llnger,  S.  C.  Robinson,  and  R.  V.  Seward,  all 
being  exactly  alike,  except  as  to  signature, 
and  reading  as  follows: 

"May  21.  1906. 

"I  hereby  empower  and  authorize  John  S. 
Cruse  to  sell  and  dispose  of  not  less  than  five 
(5)  shares  and  not  more  than  ten  (10)  shares 
of  stock  now  held  by  me  in  the  Farmers*  & 
Traders'  Bank.  The  above  shall  apply  only 
to  the  shares  purchased  from  Ralph  Jenks, 
cashier:  Provided  that  each  cAare  sold  shall 
net  me  $150  and  seven  per  cent,  interest  from 
date." 

At  the  interview  with  plaintiff  by  the  de- 
fendant and  Macey,  when  plaintiff  agreed  to 
become  cashier,  defendant  told  Macey  to 
draw  up  or  fix  up  the  agreement  made  with 
plaintiff,  and  Macey  drew  up  the  above  in- 
.struments.  Plaintiff,  however,  says  that  the 
Instruments,  while  dated  May  21,  1906,  the 
date  of  the  alleged  verbal  agreemoit  he  re- 
lies on,  were  not  in  fact  drawn  up,  signed, 
or  presented  to  him  until  in  July  or  August 
of  that  year,  after  he  had  accepted  the  cash- 
iership and  had  gone  into  the  bank;  that 
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when  they  were  thus  presented  to  him  by. 
Macey,  acting .  as  agent  for  defendant,  he 
told  Macey  he  would  not  accept  them,  be- 
cause tbey  did  not  embody  the  contract,  and 
for  Macey  to  have  them  changed,  and  that 
Macey  said,  referring  to  defendant,  "He  is  a 
man  of  his  word."  It  is  manifest,  from  de- 
fendant's evidence  as  a  whole,  that  the 
above  instruments  were  not  presented  to 
plaintiff  until  long  after  he  had  performed 
his  part  of  the  contract  by  accepting  the 
cashlersblp  and  going  into  the  bank.  Defend- 
ant's witnesses  are  vague  and  uncertain  as  to 
wixea  the  instnunents  were  signed  or  pre- 
sented to  plaintiff,  concede  tbat  they  were 
not  signed  <»:  presented  on  the  date  they 
bear,  and  admit  that,  when  they  were  pre- 
sented to  plaintiff,  he  was  then  in  the  bank. 
Macey,  a  witness  for  defoidant,  also  corrob- 
orates plaintiff  in  that,  when  the  instru- 
ments were  presented  to  plaintiff,  he  ob- 
jected to  them  as  not  embodying  the  con- 
tract 

[1]  PlalntlfFs  contention  is,  in  other  words, 
that  the  verbal  agreement  by  which  be  was 
induced  to  accept  the  cashiership  and  pur- 
chase 24  shares  of  stock  at  $150  i>er  share, 
when  It  was  worth  only  $128,  was  that  he 
should  receive  as  a  bonus  the  aforesaid  ex- 
cess, without  any  condition  that  he  should 
sell  said  stock,  but  that  after  he  had  per^ 
formed  his  part,  and  was  in  the  bank,  the 
above-mentlcmed  Instruments  were  present- 
ed to  him,  wherein  a  sate  of  the  stock  was 
inserted  as  a  condition,  which  was  not  in 
the  verbal  agreement,  and  the  disposition 
of  the  overplus  on  said  stock  was  not  men- 
tioned therein.  Defendant's  evidence  con- 
cedes that  the  written  instruments  did  omit 
to  make  specific  mention  of  one  element  of 
the  verbal  agreement,  namely,  as  to  who 
should  have  the  overplus  on  the  shares  when 
sold,  but  that  the  intention  was  tbat  plain- 
tiff should  have  It.  So  far  as  concerns  the 
sufllclency  of  the  evidence  with  reference  to 
an  unconditional  agreement,  as  plaintiff 
claims,  we  think  there  was  enough  evidence 
to  Justify  the  Jury  in  finding  that  such  agree- 
ment was  made. 

[2,  3]  Of  course,  if  the  agreement  claimed 
by  plaintiff  means  tbat  plaintiff  was  to  be- 
come the  owner  of  an  interest  in  the  bank 
stock  itself,  or  in  its  future  inccnne  and  earn- 
ings, and  tbat  plaintiff  was  to  become  vest- 
ed' with  the  title  to  that  specific  property, 
then  the  agreement  was  in  relation  to  a  sale, 
transfer,  or  assignment  of  bank  stock,  or  an 
interest  therein,  with  the  future  Income 
thereon,  and  being  over  $30  in  value,  then 
the  alleged  verbal  agreement  is  unenforce- 
able under  the  fourth  subdivision  of  the 
statute  of  frauds.  Section  2170,  R.  S.  1919; 
Houston  V.  Mahoney,  219  S.  W.  128,  129; 
Hightower  v.  Ansley,  126  Ga.  8,  10,  54  S.  B. 
039,  7  Ann.  Cas.  927.  But  while  plaintiff, 
at  certain  places  In  his  language,  uses  terms 


which,  under  a  strict  and  technical  con- 
struction, mli^t  convey  that  idea,  yet,  tak- 
ing bis  testimony  as  a  whole,  it  would  seem 
to  convey  the  idea  that  he  was  not  to  get 
an  Interest  in  the  stock  itself  nor  In  the 
specific  income  therefrom,  but  only  a  sum 
of  money  measured  by  the  amount  of  that 
income.  If  he  includes  ta  his  claim,  not  only 
a  sum  of  money  equal  to  the  amount  of  divi- 
dends over  and  above  7  per  cent  on  a  valu- 
ation of  $160,  but  also  the  increased  value 
of  the  stock  itself  above  that  figure,  then  It 
would  seem  that  this  would  call  for  a  part 
of  the  very  stock  itself,  and,  as  to  this  fea- 
ture, the  verbal  agreement  would  be  in  rela- 
tion to  an  assignment  of  the  stock,  and,  not 
b^ng  In  writing,  would  be  unenforceable 
under  the  aforesaid  statute. 

As  bereinbefore  stated,  it  is  not  exactly 
clear  whether  plaintiff  means  to  include  the 
excess  In  the  Increased  value  of  the  stock 
or  not.  But  taking  his  contention  as  a 
whole,  we  think  a  fair  interpretation  of  what 
he  means  is  that  the  alleged  agreement  was 
not  that  plaintiff  should  have  any  title  to  the 
stock,  or  that  any  Interest  therein  or  In  the 
specific  income  therefrom  would  be  vested 
in  him,  but  that.  If  he  would  accept  the 
cashiership,  he  would  be  given,  in  addition 
to  his  salary,  a  sum  of  money  equal  to  the 
Income  on  the  23  shares  over  and  above  7 
per  cent.  Interest  on  a  valuation  of  $150  per 
share.  In  other  words,  it  was  in  the  nature 
of  a  bonus  offered  by  defendant  to  plaintiff 
to  induce  him  to  accept  the  cashiership  and 
build  up  the  bank.  If  defendant  agreed  to 
do  this,  either  in  behalf  of  himself  or  in  be- 
half of  any  indiriduals  as  undisclosed  prin- 
cipals, he  rendered  himself  liable  when  the 
contra'ct  was  accepted  and  performed  by 
plaintiff,  and  that,  too,  regardless  of  wheth- 
er be  then  owned  or  controlled  the  stock  or 
afterwards  acquired  it. 

H,  5]  Nor  do  we  think  the  agreement  Is 
affected  by,  or  is  wltWn,  any  other  branch  of 
the  statnfe  of  frauds,  or  the  statute  of  lim- 
itations. The  contract  was  for  no  definite 
time,  and  could  have  been  fully  performed 
within  a  year.  Matthews  v.  Wallace,  IW 
Mo.  App.  96,  78  S.  W.  296;  Hammack  v. 
Friend,  180  Mo.  App.  472,  476,  166  S.  W. 
647;  Bless  v.  Jenkins,  129  Mo.  647,  31  S.  W. 
938.  It  was  so  fully  performed  by  plaintiff 
and  for  this  reason  the  statute  of  frauds  is 
not  applicable.  Marks  v.  Davis,  72  Mo.  App. 
557;  Ohenoweth  v.  Pacific  Kxpress  Co.  93 
Mo.  App.  185;  Self  v.  C!ordell,  45  Mo.  345; 
Bird  V.  Bilby,  202  Mo.  App.  212,  215  S.  W. 
909.  Nor  was  it  barred  by  the  statute  of 
limitations,  since  it  was  a  continuing  con- 
tract with  no  definite  time  for  its  termina- 
tion, and  the  money  under  It  was  due  only 
when  demand  for  a  settlement  was  made, 
which  was  not  done  until  May  19,  1919.  The 
contract  claimed  to  have  been  made  with 
defendant  was  a  separate.  Independent  con- 
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tract  firraa  tbat  made  with  the  bank.  Morris 
T.  Briggs  Photo  Supply  Co.,  192  Mo.  App. 
145,  151,  179  S.  W.  788. 

[6]  Bat,  whatever  may  be  the  pnver  inter- 
pretation to  be  placed  on  plalntUTs  case  as  giv- 
en in  evidence  and  submitted  to  the  Jury,  and 
whatever  may  be  his  right  to  recover  if 
that  interpretation  is  correct,  and  his  claim 
be  true,  the  tronble  with  plaintiff's  case  is 
that  his  petition  does  not  support  his  case. 
The  petition,  after  alleging  preliminary  mat- 
teta  as  to  plaintiff  being  employed  elsewhere 
and  defendant  being  a  director  and  organis- 
er of  the  bank,  and  after  setting  forth  that 
defendant  told  irtalntUr  l^e  desired  plaintiff's 
services  in  said  bank,  to  build  the  same  up, 
and  wanted  plaintiff  to  leave  his  then  posl- 
tl<«  and  come  into  said  bank  as  its  cashier, 
went  on  to  allege  that — 

"aa  consideration  for  the  plalntilTs  going  into 
the  employ  of  the  defendant  and  the  said  bank, 
the  bank  was  to  pay  to  the  plaintiff  the  Sam  of 
$80  per  moDth,  and  the  defendant  represented 
at  said  time  that  he  had  under  his  cliarge  and 
control  23  shares  of  the  stock  of  ssid  bank, 
and  that  the  plaintiff  eonid  then  and  there  have 
all  over  7  per  cent,  on  the  porebaee  price  of 
stock  at  $150  per  share;  that  the  plaintiff 
could  close  out  said  stock  at  any  time  it  suited; 
that  the  consideration  made  to  plaintiff  for 
going  into  the  said  bank  as  its  employe  was 
that  there  was  no  time  fixed  for  which  the  em- 
ployment should  continue,  but  tbat  it  might  be 
terminated  at  any  time,  and  for  wliieh  services 
the  plaintiff  was  to  receive  th4  sum  of  |80 
per  month  and  ail  over  7  per  cent,  on  the  pur- 
chase price  of  the  stock  at  $150  per  share." 

The  petition  then  allies  that  he  went  Into 
said  bank  as  cashier,  and  remained  there 
until  in  May,  1919,  at  which  time  he  de- 
sired to  close  out,  and  demanded  of  defend- 
ant ttie  sum  of  $4,778.25,  which  the  latter 
refused  to  pay,  and  having  fully  performed 
his  contract,  and  the  defendant  having  re- 
fused to  perform  his.  Judgment  therefor  was 
prayed. 

In  the  first  place,  the  petition  alleges  that 
dettmdant  "reipresented  *  * .  *  he  had 
charga  and  control  of  23  shares  of  the  Btocl: 
of  said  bank,"  etc.;  whereas,  no  such  rep- 
resentations were  testified  to.  The  evidence 
is  clear  tbat  plaintiff  knew  Jenks  owned 
and  held  the  47  shares,  and  that  he  did  so 
up  until  plaintiff  went  into  said  bank  as 
cashier,  and  that  they  would  have  been  con- 
tinued to  be  so  held  and  owned  by  Jenks,  if 
the  same  had  not  been  purchased  and  plain- 
tiff had  not  gone  in  as  cashier.  We  do  not 
mean  to  say  that  such  representation  is  nec- 
essary to  maintain  the  case  plaintiff  attempt- 
ed to  prove  and  submit ;  but  the  allegation  is 
in  keeping  with  the  inference  to  be  drawn 
from  the  petition  now  to  be  stated. 

In  the  next  place,  the  language  of  the  peti- 
tion tends  to  create  a  strong  inference  tbat 
a  sale  of  the  23  shares  was  contemplated, 


and  that  upon  audi  sale  plaintiff  was  to  have 
an  immediate  Interest  In  the  stock  as  to  its 
excess,  for  the  petition  says  "plaintiff  could 
then  and  there  have  all  over  7  per  c^it  on 
the  purchase  price  of  stock  at  $150  per 
share ;  that  the  plaintiff  could  close  out  said 
stock  at  any  time  it  suited."  Why  speak  of 
"purchase  price"  and  of  the  right  to  "close 
ont"  said  stock,  if  a  sale  of  the  stock  was 
not  contemplated  and  plaintiff's  right  to  any- 
thing did  not  accrue  when  the  stock  is  closed 
ont?  So  that,  as  we  view  It,  the  petiti<m 
does  not  state  the  case  plaintiff  sought  to 
prove  and  establish,  but  rather  tends  to  sup- 
port the  inference  that  there  was  to  be  a 
sale  of  the  stock  by  plaintiff,  and,  if  and 
whra  he  did  so,  he  was  to  have  a  part  of 
the  proceeds,  which  would  not  only  require 
him  to  make  a  sale,  but  also  give  him,  in 
that  event,  an  interest  in  the  stock  Itself  or 
in  its  increased  value.-  It  is  nowhere  alleged 
that  defendant  agreed  to  pay  plaintiff  any 
sum  measured  by  anything,  income  or  other- 
wise, nor  that  plaintiff  has  been  damaged 
in  any  .  sum  by  reason  of  any  particular 
breach  of  the  contract.  These  should  have 
been  alleged,  if  the  petition  is  to  state  the 
agreement  plaintiff  relies  upon.  Currell  v. 
Hannibal  &  St  Joseph  Ry.,  97  Mo.  App.  93, 
98,  71  S.  W.  113;  McNealy  v.  Chicago,  etc., 
H.  Co.,  119  Mo.  App.  200,  203,  95  S.  W.  312. 
In  short  the  petition  Is  so  divergent  from 
the  case  sought  to  be  proved,  and  which  was 
submitted,  that  it  wholly  falls  to  support  the 
plaintiff's  case  or  the  Judgment  rendered 
thereon.  The  latter  will,  therefore,  hare  to 
be  reversed.  Whether  the  cause  should  be 
remanded,  so  as  to  afford  plaintiff  another 
trial  on  a  proper  petition,  if  he  so  chooses, 
is  a  matter  which  has  given  us  some  con- 
cern. We  have  concluded,  however,  to  re- 
mand the  cause. 

Judgment  reversed,  and  cause  remanded. 
All  concur. 


STATE  ex  ret.  and  ta  Use  of  RAY,  County 

RbvoBue  CoNeetor,  v.  PARAGOULD  & 

8.  E.  RY.  CO.    (No.  2097.) 

(Springfield    Court   of  Appeals.   Missouri. 
Dec.  5,  1921.) 

1.  Statates  «s>22»-Statutes  oa  •ogaata  a«b- 
Jaots  referred  to  for  coastnictiea. 

In  determining  legislative  intent,  statutes 
on  cognate  subjects  may  be  referred  to  though 
not  strictly  in  pari  materia. 

2.  Levees  and  flood  control  «=>23  —  Railroad 
right  of  way  not  assessed  as  "lands"  In  levee 
distriot  organized  by  oeunty  ooforts. 

'  Since  various  articles  of  Rev.  St.  1909,  |i 
6714~676S,  relating  to  drains  and  levees,  ex- 
pressly mention  railway  rights  of  way  in  addi- 
tion to  "lands,"  and  since  sections  5708-6713 
was  expressly  amended  to  include  such  rights 
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of  way  as  lands,  the  failure  to  indude  more 
than  land  in  article  10  shows. an  intent  not  to 
include  sucb  rights  of  way,  notwithstanding 
the  rule  expressed  in  section  8057  that  "lands" 
shall  be  deemed  coextensive  with  lands,  tene- 
ments, and  hereditaments. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Land.] 

3.  Levees  and  flood  control  «=923  —  Railway 
light  of  way  not  Induted  In  "lands"  assasaad 
by  county  assessor  for  levee  dlstriot. 
Under  Rev.  St.  1909,  {  5726,  imposing  the 
doty  of  assessing  benefits  to  "lands"  of  a  levee 
district  on  the  county  assessor  by  section  S726, 
and  section  S734,  providing  that  the  county 
board  of  equalization  shall  have  the  same  Juris- 
diction for  the  purposes  of  the  "levee  district 
act''  as  is  conferred  on  it  in  assessment  for 
state  and  county  purposes,  -and  section  11659, 
providing  that  railroads  be  assessed  and  equal- 
ised by  the  state  board  only,  railroad  rights  of 
way  are  not  included  in  "lands"  assessed  bj 
the  county  assessor  under  section  6722. 

Appeal  from  Clrciilt  Court,  Dunklin  C!oun- 
ty;  W,  S.  C.  WalkLcr,  Judge. 

Suit  by  the  State,  on  the  relation  and  to 
the  use  of  W.  T.  Ray,  Collertor  of  Revenue 
for  Dunklin  County,  for  the  use  and  benefit 
of  Levee  District  No.  4,  against  the  ParA- 
gonld  ft  Southeastern  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
iwals.    Aflirmed.  : 

John  McAnally,  and  Smith  &  Bradley,  both 
of  Kennett,  and  George  A.  Burr,  of  Para-' 
gould,  Ark„  for  appellant  j 

Daniel  Dpthegrove  and  John  R.  Turncy,  i 
both  of  St  Louis,  Orvllle  Zimmerman,  of! 
Kennett,  and  Block  &  Kirsch,  of  Paragould, ' 
Ark.,  for  respondent. 

FARBINGTON,  J.  This  suit  was  brought 
by  the  state  of  Missouri,  at  the  relation  and 
to  the  use  of  W.  T.  Ray,  collector  of  the 
revenue  in  and  for  Dunklin  county,  for  the 
use  and  benefit  of  levee  district  No.  4  of 
Dunklin  county.  Mo.,  against  the  Paragould 
ft  Southeastern  Railway  Company,  a  corpo- 
ration, to  recover  judgment  for  $227.60  for 
levee  taxes  for  the  year  1917.  The  petition 
is  In  the  usual  form. 

In  Its  answer  and  amendment  thereto  the 
railway  company  set  up  three  defenses:  (a) 
That  levee  district  No.  4,  having  been  created 
and  organised  under  article  10,  c.  41,  Statutes 
of  Missouri  1909,  had  no  authority  to  levy 
or  collect  any  assessment  or  tax  for  levee 
purposes  against  the  property  of  the  railway 
company;  (b)  that  the  levee  district  is  barred 
from  maintaining  this  suit  by  reason  of  a 
judgment  rendered  in  a  condemnation  pro- 
ceeding in  the  case  of  levee  district  No.  4 
against  the  railway  company  and  others, 
entered  in  the  circuit  court  of  Dunklin  coun- 
ty in  1912;  and  (c)  that  levee  district  Na  4 
is  estopped  by   the  foregoing  Judgment  to 


assert  the  claim  sued  on  in  this  ease.  The 
reply  denied  all  avendents  of  the  answer 
and  amendments  thereto. 

The  case  was  tried  to  the  conrt,  and  judg- 
ment was  entered  for  the  railway  company, 
which  is  the  basis  of  this'  appeal. 

It  Is  contended  on  the  iwrt  of  the  appel- 
lant that  a  railroad  la  subject  to  special 
assessments  for  levee  purposes  under  sections 
5714  to  6763,  inclusive,  R.  S.  of  1909,  which 
sections  make  up  the  entire 'article  10,  c. 
41,  of  the  statutes  relating  to  the  organisa- 
tion of  levee  districts  by  county  courts. 

Section  5722,  B.  S.  1909,  authorizes  the 
directors  of  the  district  to  order  the  assess- 
ment of  a  tax  on  all  the  lands  within  the 
district   benefited. 

The  teraas  used  in  this  chapter  41,  art  10, 
concerning  property,  are  "lands,"  "real  es- 
tate" and  "territory,"  the  word  "lands"  being 
most  frequently  employed.  The  term  "rail- 
road" is  nowhere  mentioned,  and  it  is  the  con- 
tention of  appellant  that  under  section  8067, 
which  defines  the  word  "lands,"  shall  be  taken 
in  meaning  coextensive  with  lands,  tenements, 
and  hereditaments;  the  use  of-  the  term 
"lands"  in  the  chapter  relating  to  the  organi- 
zation of  levee  districts  by  county  courts  Is 
broad  enough  to  Include  railroad  rights  of 
way.  A  great  number  of  authorities  are  dted 
by  appellant  to  sustain  this  proposition,  and 
were  we  itf t  to  decide  the  question  independ- 
ent of  any  other  intention  than  that  ex- 
pressed in  chapter  41,  art  10,  R.  S.  1906,  a 
diCTerent  conclusion  mlgbt  be  arrired  at  than 
is  here. 

It  Is  held  in  Macke  v.  Byrd,  131  Ifio.  loc 
at  690,  33  S.  W.  448,  52  Am.  St  Bep.  649, 
that— 

"All  provisions  of  law  on  one  topic  should 
be  considered  in  determining  the  meaning  of 
any  particular  portion  thereof  (State  v.  Pitts 
[1S72]  51  Mo.  133),  and  such  a  construction 
should  be  given  to  the  latter  as  will  keep  all 
the  provisions  of  law  on  the  same  subject  in 
harmony,  and  give  effect  to  all,  when  possible." 

It  is  also  held  in  the  same  case,  on  page 
688  of  ISl  Mo.,  on  page  449  of  S3  S.  W.  (52 
Am.  St  Rep.  649),  that  section  8057,  R.  S. 
1909.  is  only  applicable  where  the  construc- 
tion it  furnishes  is  not  plainly  repugnant 
to  the  intent  of  the  Legislature  or  of  the 
context  of  the  statute  to  be  construed. 

[1]  In  determining  legislative  Intent,  stat- 
utes on  cognate  subjects  may  be  referred  to, 
though  not  strictly.  In  pari  materia.  State 
ex  rel.  v.  Wiggins  Ferry  Co.,  208  Mo.  loc. 
dt.  639,  106  8.  W.  1005;  Sales  v.  Barber 
Asphalt  Paving  Co.,  166  Mo.  loc.  dt  677, 
678,  86  S.  W.  979. 

There  seems  to  be  much  difference  of 
opinion  concerning  whether  a  railroad  right 
cft  way  Is  subject  to  be  assessed  for  local 
improvements  absent  an  express  provision  of 
the  statute.    See  Page  and  Jones  on  Taxation 
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by  Assessment,  voL  1,  |  S95.  In  determining 
whether  railroad  property,  such  as  right  of 
way,  was  intended  to  be  subject  to  assess- 
ment under  the  term  "lands,"  as  used  in 
chapter  41,  art.  10,  R.  S.  of  1909,  It  may  be 
well  to  look  at  other  statutes  touching  the 
same  and  kindred  topics. 

[2,  3]  Article  9,  c.  41,  R.  8.  of  1909,  pro- 
vides for  the  organization  of  levee  distri<;t8 
by  circuit  courts;  section  5707  has  to  do 
with  assessment  of  benefits,  and  section  6709 
with  the  assessment  of  property.  In  eac^  of 
them  the  term  "land"  is  employed,  and  stood 
in  that  position,  until  1907,  when  an  amend- 
ment to  that  law  was  passed,  which  is  now 
section  5708,  K.  S.  1909,  thereby  including 
railroad  right  of  way,  roadbed,  and  embank- 
ment. We  find,  therefore,  that  the  laws  re- 
lating to  the  topic  of  levee  districts,  articles 
9  and  10,  c.  41,  ran  along  together.  In  no 
place  mentioning  railroad  property,  but  in 
1907  the  Legislature  saw  fit  to  amend  the 
law  with  reference  to  districts  formed  under 
article  9  so  as  to  expressly  Include  railroad 
property  but  made  no  such  amendment  to 
article  10,  the  one  under  which  the  district  in 
this  case  was  formed.  Turning  to  article  1, 
c.  41,  pertaining  to  the  organization  of 
drainage  districts  by  circuit  courts,  we  find 
that  in  addition  to  lands  (see  section  5516, 
R.  S.  1909),  railroad  rights  of  way  and  road- 
beds and  other  railroad  property  are  in- 
cluded for  the  assessment  of  benefits  and 
damages,  and  section  5619  provides  for  an 
assessment  against  "each  tract  of  land  or 
proi>erty  in  said  district."  Similarly,  article 
3,  c.  41,  providing  for  the  organization  of 
drainage  districts  by  coimty  courts,  provides 
for  the  assessment  of  "lands,  easements 
and  servitudes"  (see  sections  5555  and 
5576),  which,  there  Is  no  denying,  would 
embrace  railroad  rights  of  way,  roadbeds, 
and  embankments.  Again,  article  4,  c.  41, 
providing  for  the  improvemmt  of  ditches, 
water  courtes,  and  levees  by  proceed  Ingis  in 
the  County  Court,  in  section  5589  authorizes 
the  assessment  of  "railroads."  By  expressly 
inclndlng  railroad  property  In  the  statutes 
dted,  where  the  term  "lands"  was  also  used, 
shows  a  legislative  understanding  that  the 
term  "lands"  was  Insufficient  to  include  rail- 
road property,  such  as  roadbed,  rights  of 
way.  embankment,  etc.,  and  a  failure  to  In- 
clude more  than  land  in  this  statute  clearly 
shows  an  intent  not  to  include  them  in  its 
operation. 

We  think  the  following  argument  made  in 
respondent's  brief  Is  sound,  and  we  adopt  it: 

"If  we  farther  explore  this  statute,  we  are 
Irresistibly  driven  to  the  conclusion  that  that 
coDBtnictioD  ia  repugnant  to  ttie  legislative  in- 
tent as  shown  by  the  coDtext.  Section  5726  of 
the  act  imposes  upon  the  county  assessor  the 
duty  of  making  the  assessments  of  tbe  benefits 
to  the  lands,  while  section  5734  provides  that  | 
the   county   board  of   equalization   'shall  have  1 


and  receive  the  same  jurisdiction  over  the 
lands  taxed  for  tbe  purposes  in  this  act  speci- 
fied, as  conferred  by  tbe  general  laws  of  the 
state  In  the  assessment  of  property  for  state 
and  county  purposes.'  But  railroads  are  not 
assessed  by  tbe  county  assessor,  but  by  tbe 
state  board,  created  by  section  11559,  R.  S. 
1909;  and  tiiat  board,  so  tbe  same  section  pro- 
vides, and  not  tbe  county  board  of  equaliza- 
tion, likewise  equalizes  the  assessments  against 
railroad  property.  If,  therefore,  under  section 
5734  tbe  county  board  oft  equalization  was  to 
have  only  tbe  powers  'as  conferred  by  tbe 
general  laws  of  tbe  state  in  the  assessment 
of  property  for  state  and  county  purposes,'  it 
could  have  no  power  to  equalize  tbe  assess- 
ment of  railroad  property,  for  it  has  none  over 
such  property  for  state  and  county  purposes. 
Must  it  not  be  true  then,  that  the  use  of  tbe 
word  'lands'  in  this  act  was  not  meant  to 
embrace  tbe  railroad  right  of  way,  roadbed 
or  embankment,  providing  as  it  did  no  method 
for  a  review  of  an  assessment  as  against  a 
railroad,  as  we  see  from  the  restrictive  lan- 
guage of  section  5734?  See  little  Rock  &  Ft. 
Smith  By.  Co.  v.  Huggins,  64  Ark.  432,  43 
S.  W.  145." 

We  must  therefore  hold  that  until  the 
Legislature  sees  fit  to  give  more  power  than 
has  already  been  granted,  the  levee  districts 
formed  imder  chapter  41,  art.  10,  have  no 
right  to  assess  railroad  property  for  district 
purposes. 

Tbe  Judgment  is  afBrmed. 

BRADLET,  J.,  concurs. 
COX,  P.  J.,  not  sitting. 


LUTHER  V.  KIN10N.     (No.  2899.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
5,  1921.) 

Judgment  «=»7I9— Third  party  not  bound. 

Plaintiff  in  replevin  cannot  be  bound  by  a 
Judgment  between  parties  in  a  suit  wherein  he 
was  never  made  a  party,  nor  had  his  day  in 
court. 

Appeal  from  Circuit  Court,  Howell  County: 
E.  P.  Dorris,  Judge. 

Action  by  Nat  Luther  against  Henry  Kin- 
ion,  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

Burroughs  &  Van  Wormer  and  M.  B.  Mor- 
row, of  West  Plains,  for  appellant 

W.  N.  Evans  and  Green  &  Green,  all  of 
West  Plains,  for  respondent. 

FAttRINGTON,  J.  This  Is  an  action  in 
replevin,  and  has  been  the  subject  of  two 
opinions  by  this  court  heretofore.  A  state- 
ment of  the  case  cau  be  found  in  the  opinion 
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In  Lntber  ▼.  KInton,  200  Mo.  App.  159,  202 
S.  W.  689,  and  Id.,  210  S.  W.  117. 

In  the  two  records  which  were  brought  to 
this  conrt  heretofore  an  action  and  Judgment 
between  the  Bartholomews  settling  their  di- 
Torce  and  property  rights  was  presented  in 
the  abstract  and  briefs  of  counsel  as  being 
one  suit;  hence.  In  our  opinion  rendered  in 
the  case  reported  in  219  S.  W.  117,  we  spealc 
of  the  pleadings  and  Judgment  in  the  Bar- 
tholomew divorce  case,  and  rule  that  they 
must  be  excluded  on  the  trial  of  this  replevin 
suit,  the  reason  for  such  exclusion  appearing 
sufficiently  therein. 

On  the  record  before  us  now,  it  appears 
there  were  two  suits  in  the  Bartholomew 
Case,  one  for  divorce  and  the  other  in  equity 
fixing  the  title  to  property,  some  of  It  being 
the  same  property  that  is  now  in  litigation 
between  these  parties.  In  the  record  before 
us  it  appears  that  the  trial  court,  over  the 
objection  of  the  plaintiff,  permitted  the  In- 
troduction of  the  files  and  Judgment  in  the 
Bartholomew  Case  which  Involved  the  title 
to  the  property.  It  was  on  that  very  point 
in  the  former  opinion  rendered  by  this  court 
that  we  held  that  there  must  be  an  exclusion 
of  this  proffered  testimony.  It  Is  perfectly 
apparent  that  the  same  reason  which  we 
assigned  there  would  exclude  the  divorce 
proceedings  In  the  briefs  and  records  of  that 
case,  where  It  appeared  that  the  property 
was  disposed  of  between  the  husband  and 
wife,  would,  on  a  retrial,  exclude  a  Judgment 
between  the  same  parties  in  the  equity  case. 
The  reason  exists  now  the  same  as  it  did 
in  the  former  trial  that  this  plaintiff  cannot 
be  bound  by  a  Judgment  between  parties  In 
a  suit  wherein  he  was  never  made  a  party 
nor  had  his  day  In  court 

For  that  reason  the  Judgment  in  this  case 
must  be  reversed,  and  the  cause  remanded; 
and  it  Is  so  ordered. 

COX,  P.  J.,  and  BRADLEY,  J.,  concur. 


EVANS  et  al.  V.  SWETNAM.     (No.   14138.) 

(Kansas  (^ty  Coart  of  Appeals.    Missouri. 
Dec.  5,  1921.) 

1.  Brokers  (8=>49(l)— Must  act  within  terms  of 
agency. 

A  real  estate  agent  must  act  within  the 
terms  of  his  agency,  or  his  acts  will  not  bind 
his  principal,  aod  bis  right  to  recover  com- 
pensation will  not  lie. 

2.  Coatraots  «=»I47(I)  —  Objaot  of  parties 
must  be  kept  In  view. 

In  the  construction  of  contracts,  the  object 
of  the  parties  in  entering  into  the  contract 
should  be  kept  In  view;  and,  when  the  language 
will  permit,  the  construction  should  be  adopted 
whidi  will  uphold,  rather  than  defeat,  the 
purpose  of  the  contract. 


3.  Brokers  <s=949(l°)-^0Rtraet  hoM  to  eall 
for  oash  sale  of  lantf. 

A  contract  with  a  real  estate  agent  to  sell 
land,  providing  for  a  sale  for  cash,  bat  far- 
ther providing,  "as  compensation  for  selling 
said  land  npon  the  terms  and  conditions  above 
set  forth,  or  on  such  other  terms  as  I  may  ac- 
cept, I  hereby  agree  to  pay  said  agent  the 
following  compensation,"  etc.,  obviously  intend- 
ed that  the  agent  was  to  sell  for  cash  to  be  en- 
titled to  compensation. 

4.  Trial  «s»l43— CoRflloting  evidonoe  for  Jary. 

Where  the  evidence  is  in  conflict  as  to  a 
matter  of  fact,  it  Is  to  be  decided  by  the  Jnry. 

5.  Brokers  <S=349(3}— Where  broker  was  to 
produce  a  cash  customer,  held,  that  he  coald 
not  Hx  future  date  for  payment,  and  owner 
was  not  required  to  aoeept  part  cash. 

Under  a  contract  whereby  broker  was  to 
obtain  a  parcfaaser  for  land  for  cash,  "or  such 
other  terms  as  I  may  accept,"  the  broker  was 
not  authorised  to  fix  a  future  date  for  the 
payment  of  the  purchase  price,  and  the  owner 
was  not  required  to  accept  a  tender  of  part 
cash,  with  balance  payable  in  seven  months,  or 
to  accept  cash  offered  by  agent  of  prospective 
buyer,  who  demanded  6  per  cent,  interest 
thereon. 

6.  Brokers  «s»84(2)  —  Bartlen  on  broker  to 
.prove  oofflpllanoe  with  terms  of  agency  con- 
tract, and  that  he  produced  purchaser  ready, 
willing,  and  able  to  purchase. 

In  action  by  land  broker  for  compensation 
for  obtaining  a  purchaser,  the  burden  is  on 
the  broker  to  prove  that  he  has  complied  with 
the  terms  of  the  agency  contract,  and  that  he 
has  produced  a  purchaser  who  was  ready,  will- 
ing and  able  to  carry  out  the  contract  of  pur- 
cliase  under  authority  conferred  by  the  agency 
contract. 

7.  Appeal  and  error  «3»I064(I)  — Instniotlon 
held  not  prejudloial  error. 

In  action  by  broker  to  recover  compensa- 
tion for  producing  a  purchaser  for  land,  an  in- 
struction concerning  the  liability  of  the  de- 
fendant, if  erroneous,  could  not  have  prejn- 
dieed  the  plaintiff,  or  misled  the  jnry,  where 
the  purchaser  produced  by  plaintilE  refused  to 
pay  cash  at  the  signing  of  the  deed,  as  required 
by  the  contract  of  agency. 

Appeal    ftom    Circuit    Court,    Randolph 
County;  A.  W.  Walker,  Judge. 
"Not  to  be  officially  published." 

Suit  by  L.  li.  Evan^  and  another  against 
Earl  E.  Swetnam.  Judgment  for  defend- 
ant, and  plaintifte  appeal.     Affirmed. 

W.  B.  Stone  and  J.  H.  Whltecotton,  both 
of  Moberly,  for  appellants. 

WlUard  P.  CJave,  of  Moberly,  ft»r  respond- 
ent. 

ARNOLD,  J.  This  is  a  suit  to  recover 
commlssitw  ftnr  the  eale  of  real  estate. 
Halntlffs  were  in  the  reel  estate  business 
in  the  counties  of  Macon  and  Randolph,  and 
adjoining  counties  in   Missouri.   Defendant 
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was  a.  farmer  owning  440  acres  of  land  near 
Jacksonville  in  Randolph  county.  On  Au- 
gust 12,  1919,  tbe  parties  hereto  entered  Into 
the  following  contract  at  agency: 

"TMb  agreement  witneaseth:  That  I,  Earl  B. 
Swetnam,  JacksonviUe,  Randolph  coaoty,  Mis- 
sonri,  do  hereby  employ  ETang  &  Lucas  aa 
my  agent  to  sell  the  following  described  real 
estate,  to  wit: 

"440  more  or  less. 

"One  hundred  dollars  per  acre,  all  in  Ran- 
dolph county,  Mo. 

"Said  agent  is  herein  authoriied  to  aeil  said 
land  upon  the  following  terms  and  conditions: 

"I  Cash  in  cash;  or  $— - —  in  cash  and 
the  balance  in  deferred  payments  as  follows: 

"I in and  f— —  in ,  the  de- 
ferred payments  to  bear  ——  par  cent,  inter* 
•St  per  annum. 

"I  hereby  agree  to  famish  said  agent  or 
any  customer  he  may  find,  upon  demand,  an 
abstract  of  title  showing  perfect  fee-simple 
title  in  me  to  said  land  brought  up  to  the  date 
of  said  demand. 

"As  compensation  for  selling  said  land  upon 
the  terms  and  conditioas  above  set  forth  or  on 
such  other  terms  as  I  may  accept,  I  hereby 
agree  to  pay  said  agent  the  following  commis- 

idons,  to  wit:  per  cent  commission  on 

above-named  selling  price  of  said  land,  and 
in  addition  thereto,  all  sums  over  and  above 
said  named  selling  price  for  which  said  agent 
may  succeed  in  selling,  or  negotiating  the  sale 
of,  said  land.  I  hereby  agree  to  10  days'  notice, 
in  writing,  to  cancel  this  contract. 

"Randolph  County,  Mo.,  Aug.  12,  1919. 

"Barl  B.  Swetnam." 

On  th«  back  of  sidd  contract,  introduced 
In  evidence^  appears  the  following: 

"340  acres  in  this  tract,  2  houses. 
"100  acres  join  Webster. 
"2d.  If  all  sold  together  2  per  cent,  and  an 
over  one  hundred  dollars  per  acre  for  selling." 

The  petition  alleges  that  plaintiffB  were  au- 
thorized to  sell  said  land  at  $100  per  acre  cash 
when  possession  was  given;  that  plaintifrs 
were  to  have  as  their  commlaaion  for  procur- 
ing a  purctiaser  for  said  land  2  per  cent  of 
the  purchase  price  of  said  land  at  $100  per 
acre,  and  all  sums  of  money  over  and  above 
the  $100  per  acre  tor  which  the  land  was 
sold,  and  that  on  August  29,  1910,  they  pro- 
cured a  purchaser  for  said  land  by  the  name 
of  W.  H.  Donald,  of  Wayne  county,  Iowa. 

B^rther,  the  petition  alleges  that  said  pur- 
chaser "was  financially  able  and  willing  and 
ready  to  purchase  the  defendant's  land,  and 
offered  to  purchase  said  defendant's  land 
at  the  price  of  $103  per  acre,  or  a  total  of 
$45,320  for  aU  of  said  land,  but  that  defend- 
ant refused  to  sell  said  land  to  the  purchaser 
so  procured."  The  prayer  is  for  judgment 
for  "2  per  cent,  of  $44,000,  and  all  sums  of 
money  over  that  amovmt,  which  would  give 
them  $880,  2  per  cent,  commission,  and  $1- 
320,  being  the  amount  over  the  sum  which 
the  defendant  agreed  to  take  for  said  land, 
and  which  he  agreed  to  give  them  as  extra 
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(commission,  and  would  make  tlie  amonnt  of 
'  total  commission  the  sum  of  $2,200,"  and  for 
costs. 

The  amended  answer  is,  first,  a  general 
denial,  and  then  a  specific  denial  of  each 
material  allegation  of  the  petition;  and  fur- 
tStae  the  answer  afl9bnnatlvely  declares  that— 

"The  only  agreement  or  contract  which  de- 
fendant ever  had  with  the  plaintiffs  for  the 
sale  of  said  land  was  a  written  contract  where- 
by the  tersBS  of  said  contract  provided  for 
the  sale  of  defendant's  real  estate  for  cash 
to  which  plaintiff  agreed,  and  that  plaintiffB  nev- 
er aold  nor  procured  a  buyer  for  defendant's 
farm  for  cash." 

The  cause  was  tried  to  a  jury,  and  the  ver- 
dict was  for  defendant.  Motion  for  new 
trial  was  overruled,  and  plalntifTs  appeal. 

The  testimony  tends  to  show  that  plain- 
tiffa  produced  one  W.  H.  Donald,  of  Sey- 
mour, Iowa,  as  a  prospective  buyer  of  the 
land;  that  they  showed  the  farm  to  Donald, 
who  said  he  would  take  it  at  $103  per  acre, 
and  plaintiffs  notified  defendant  that  they 
had  drawn  up  a  sale  contract  which  they  had 
left  for  defendant's  signature  at  a  certain 
bank,  of  which  defendant  was  vice  president 
The  instrument  was  drawn  by  plaintiffs,  and 
recited  a  sale  by  defendant  to  Donald,  the 
consideration  named  being  $45,320,  upon 
which  purchase  price  the  said  Donald  was  to 
pay  $1,500  down,  and  the  balance  on  the  Ist 
day  of  March,  1920. 

The  testimony  further  shows  that  defend- 
ant called  at  the  bank,  saw  the  proposed  con-' 
tract,  and  refused  to  sign  it  because  it  was 
not  In  accordance  with  the  terms  of  the 
agency  contract  given  plaintiffs,  In  that  It 
did  not  specify  that  the  purdiase  price  was 
to  be  paid  in  cash,  but  Instead  provided  for 
the  payment  of  $1,500  In  cash  and  the  t>al- 
ance  on  March  1,  1020. 

There  Is  some  conflict  in  the  testimony  of 
the  parties  as  to  tlie  conversation  that  took 
place  between  plaintiffs  and  defendant  when 
plaintiffs  notified  defendant  of  the  sale^ 
Plaintiffs  claim  def^dant  stated  that  he  had 
priced  his  land  too  cheap^  saying: 

"Since  I  have  listed  my  farm  with  you  fel- 
lows I  have  been  trying  to  buy  a  farm,  and 
everywhere  around  Cairo  and  HnntsviUe  they 
are  asking  as  high  as  $175  an  acre;  I  tell  you 
what  I  will  do.  Wait  until  morning,  until  I 
get  a  nice  sleep  over  this  procedure,  and  it 
might  be  I  will  pay  you  l>oys  your  commistion 
and  keep  my  own  farm;  it  might  be  a  money 
malting  proposition  for  me.  If  I  buy  a  farm 
equal  to  what  I '  have  I  will  have  to  pay  at 
least  $150  an  acre." 

Defendant  testified  that  "\t  was  a  cash 
deal,  and  they  had  not  offered  or  consulted 
with  me  in  any  way  about  what  payment 
was  to  be  down,"  and  that  the  clause  nomi- 
nating the  payment  of  $1,500  down  was  In- 
serted in  the  contract  without  his  knowledge 
or  consent 

Defendant  states  be  told  plaintiffs  it  was 
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a  cash  deal;  that  it  was  6  o'do<A  In  the 
nfternocn  whoi  be  first  heard  tbey  had 
found  a  buyer  tor  his  farm;  that  he  had 
been  hauling  logs  all  day,  was  a  mile  and  a 
halt  away  from  home,  and  was  in  no  shape 
to  go  to  the  bank  that  afternoon,  and  told 
them  he  would  be  there  the  next  morning; 
that  "they  said  they  would  be  there  to  meet 
me;  I  came  up  there  to  see  what  they  had 
to  do."  Defendant  further  stated  that  he 
"didn't  think"  he  entered  into  the  conversa- 
tion detailed  by  plalntifTs  referred  to  above. 

On  the  following  Sunday  morning  defend- 
ant went  to  Ardmore,  Mo.,  and  had  another 
conversation  with  plaintiffs.  There  is  not 
much  difference  between  the  partiee  as  to 
what  took  place  at  this  time.  It  is  practical- 
ly agreed  that  defendant  stated  he  would  ac- 
cept a  cash  payment  of  $5,000,  and  that  he 
asked  plaintiffs  to  send  a  tele;;ram  to  Donald 
to  that  effect;  this  plaintiffs  refused  to  do, 
and  suggested  that  defendant  take  the  mat- 
ter up  with  Donald  as  to  advance  payment. 

Thereafter,  at  the  request  of  defendant,  a 
telegram  was  sent  to  Donald  by  P.  W.  Camp- 
bell, cashier  of  the  Ck>llege  Mound  Security 
Bank,  of  which  defendant  was  vice  president, 
as  follows: 

"Swetnam  refuged  to  sign  contract  440  acres 
demands  draft  full  purchase  price  reach  Col- 
lege Mound  Security  Bank  Friday  29." 

Presumably  in  response  to  this  telegram, 
one  J.  W.  Martin,  agent  of  Donald,  came 
down  from  Iowa,  and  with  plaintiff  Evans 
and  one  George  Walters,  of  Ardmore,  Mo., 
went  to  defendant's  home  and  made  an  at- 
tempt to  close  the  deal.  .  There  is  not  much 
controversy  between  the  parties  as  to  what 
occurred  at  this  time.  Plaintiff  Evans,  Mat- 
tin,  and  Walters  all  state  that  Martin  (Don- 
ald's agent)  offered  to  put  up  the  full  pur- 
chase price  of  the  land, 'first  asking  6  per 
cent  on  the  money  until  defendant  could 
deliver  possession,  and,  when  this  was  re- 
fused, a  proposition  to  accept  4  per  cent,  was 
made  by  Martin.  Defendant  admits  that 
these  propositions  were  made  to  him  and 
that  they  were  refused. 

The  testimony  of  plaintiffs'  witnesses  is  to 
the  effect  that  Martin  then  offered  to  put  up 
all  the  money  if  defendant  would  d^ver 
immediate  possession.  Defendant  denies 
this,  thus  putting  the  question  squarely  be- 
fore the  Jury  for  its  determination. 

On  August  18,  defendant,  by  letter,  tried 
to  revoke  the  agency  of  plaintiffs,  and 
before  plaintiffs  rec^ved  this  letter  defend- 
ant. In  person,  notified  plaintiffs  to  cease 
trying  to  sell  the  land.  The  letter  of  revoca- 
tion reads: 

"As  the  agreed  time  for  selliDg  the  land  I 
enlisted  to  yon  has  almost  expired  will  yon 
please  drop  my  name  from  your  list  on  that 
date,  August  21,  1919.  I  have  already  gone 
ahead  with  my  building  plans  and  wish  to  con- 
tinue the  work." 


The  evidence  shows  that  defendant  had  46 
acres  of  com  on  the  place,  and  a  large 
amount  of  wheat  unthreshed,  as  well  as.  a 
lot  of  live  stock  on  the  place.  Defmdant 
testified  that  he  offered  to  accept,  and  would 
have  accepted,  the  cash  payment  in  full  and 
have  delivered  possession  in  a  reasonable 
time.    On  cross-examination,  he  testified: 

"Q.  And  didn't  he  offer  you  at  that  time  that 
be  would  give  yoa  the  full  amount  of  the  pur- 
chase price  if  yoa  would  give  possession  at 
once?    A.  No,  sir. 

"Q.  Now,  you  couldn't  give  possession  at  once 
and  leave  the  8toi?k  there?  A.  Sure.  I  would 
have  taken  the  stock  with  me." 

There  is  substantial  evidence  that  Donald, 
the  prospective  purchaser  of  the  land,  was 
a  well-to-do  farmer,  and  was  financially  able 
to  pay  the  full  purchase  price  of  the  land 
in  cash  at  any  time  during  the  period  from 
August  22,  1919,  to  March  1,  1920. 

The  determination  of  this  appeal  would 
seem  to  depend  upon  the  construction  placed 
upon  the  agency  contract  admitted  In  evi- 
dence. Incident  to  the  construction  of  the 
said  contract  of  agency,  plaintiffs^  first  aa- 
signment  of  error  must  stand  or  faU. 

Plaintiffs  urge  that  the  court  erred  in  sus- 
tainlng  defendant's  objection  to  the  intro- 
duction of  testimony  offered  by  plaintiffs  as 
to  what  would  be  a  reasonable  time,  under 
the  circumstances,  to  deliver  possession  of 
the  land,  considering  the  season  of  the  year. 

[1]  It  Is  an  accepted  rule  of  law  that  an 
agent  must  act  within  the  terms  of  his  agen- 
cy, or  his  acts  will  not  bind  his  prindpal. 
and  his  right  to  recover  compensatioii  will 
not  lie.  In  Nesbitt  v.  Helaer,  49  Ao.  loc.  dt 
384,  the  court  held: 

"The  sale  was  not  made  in  strict  conformity 
to  the  original  contract,  and,  although  it  was 
more  advantageous,  still  that  would  not  bind 
the  principal;  for  the  agent  had  no  authority 
to  vary  the  terms  of  the  contract,  and  every 
man  has  a  right  to  decide  for  himself  how 
his  business  shall  be  conducted." 

In  Kilpatrlck  v.  Wiley,  187  Ma  loc.  clt 
169,  95  S.  W.  223,  it  is  said: 

"The  essential  character  of  the  authority 
conferred  cannot  be  changed.  Mechem  on 
Agency,  S  27S.  A  substantial  variance  will 
defeat  the  agent's  right  to  compensation.  Ge- 
latt  V.  Ridge,  117  Mo.  loc.  cit  561.  So,  too, 
a  substantial  variance  from  the  power  will 
avoid  the  contract  between  the  principal  and 
a  third  party.  State  v.  Bank,  45  Mo.  loc.  dt 
538." 

[2]  In  the  construction  of  contracts,  the 
object  of  the  parties  in  entering  into  the 
contract  should  be  kept  in  view,  and,  when 
the  language  used  will  permit,  the  construc- 
tion should  be  adopted  which  will  uphold 
rath«r  than  defeat  the  purpose  of  the  con- 
tract. 

[3]  The  cause  was  tried  in  the  court  nisi 
npon  the  theory  that  ptaintiffa  exceeded  the 
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anttaorltr  conferred  npon  tbem  In  the  agency 
contract  when  they  produced  a  purchaser 
who,  instead  of  offering  to  pay  all  cash  for 
the  land,  iwoposed  that  defendant  accept 
$1,500  cash  and  the  balance  on  March  1, 
1920,  a  period  seven  months  later,  as  speci- 
fied In  the  proposed  contract  of  sale,  and 
that  this  was  a  substantial  variance  from 
the  terms  of  the  contract  of  agency.  The 
agency  contract  provides  that  plaintiffs  were 
employed  as  agents  to  sell  certain  lands, 
and  that  the  terms  of  the  sale  were  to  be 
cash.    A  farther  provision  Is: 

"As  compensation  for  Belling  said  land  upon 
the  terms  and  co&ditions  above  set  forth  or 
on  such  other  terms  as  I  may  accept,  I  hereby 
agree  to  pay  said  agent  the  following  com- 
missions," etc. 

The  obvious  intent  of  defendant  was  that 
the  sale  should  be  for  cash.  The  question 
determinative  of  the  issue  is.  Did  idain- 
tiffs  comply  with  ttiis  provision  of  the  con- 
tract? If  we  take  the  tentative  contract 
offered  def«idant  for  his  signature  at  its 
face,  we  most  answer  this  question  in  the 
negative. 

[4]  The  testimony  shows  that  Martin, 
agent  of  the  proposed  purchaser,  made  eome 
offers  to  advance  cash,  hot  demanded  inter- 
est thereon,  which  said  offers  defendant  re- 
fnsed.  Finally  witnesses  for  plaintiffs  tes- 
tify that  offer  of  cash  was  made  without  any 
other  condition  than  that  immediate  posses- 
sion should  be  given.  Defendant  denies  this. 
Whether  such  offer  was  made  was  a  ques- 
tion for  the  Jury,  and  was  decided  in  favor 
of  defendant  The  other  terms  proposed  by 
agent  Martin  came  clearly  within  defend- 
ant's option  in  the  contract  of  agency  ex- 
pressed by  the  words,  "or  such  other  terms 
as  I  may  accept"  These  proposals  were 
refused  by  defendant  and  are  eliminated 
from  consideration  herein. 

[51  We  hold  that  no  tender  of  cash  was 
made  to  defendant,  nor  was  any  other  offer 
made  that  he  was  bound  to  accept,  under 
the  terms  of  the .  contract  of  agency.  Nor 
were  plaintiffs  authorized  to  fix,  in  the  ten- 
tative contract  of  sale,  a  date  when  the  sale 
should  become  effective,  viz.  March  1,  1920. 
Defendant's  attempt  to  cancel  the  contract 
of  agency  on  the  ground  that  the  time  for 
making  a  sale  had  expired  failed  because 
the  contract  fails  to  disclose  any  clause  fix- 
ing a  date  for  the  expiration  thereof. 

The  instructions  given  by  the  court  were 
proper,  and  in  line  with  the  theory  upon 


which  the  case  was  tried.  The  instructions 
offered  for  plaintiffs  which  were  overruled 
by  the  court  were  bottomed  upon  plaintiffs' 
theory  of  the  case,  and  the  overruling  of 
them  was  proper. 

It  follows  from  what  has  been  said  that 
the  question  of  what  would  be  a  reasonable 
time  under  the  circumstances  to  deliver  pos- 
session of  the  land  is  not  niateriah  We 
think  the  trial  court  was  correct  in  this 
view. 

Instruction  AA  given  on  the  court's  own 
motion  was  not  error,  in  that  it  told  the 
Jury  that — 

"If  yon  believe  from  the  evidence  •  *  * 
that  the  defendant  employed  plaintiffs  to  sell 
his  farm,  *  •  *  and  that  thereafter  plain-, 
tiffs  procured  one  W,-  H.  Donald  as  a  purchas- 
er who  was  able,  willing,  and  ready  to  pur- 
chase said  form  at  a  price  of  $103  per  acre, 
and  that  said  purchaser  agreed  to  buy  said 
farm  at  said  price,  tfaen  the  law  would  require 
that  the  payment  of  said  purchase  price  by 
said  W.  H.  Donald  and  the  delivery  of  the 
deed  conveying  title  and  possession  by  the  de- 
fendant should  be  mutual,  concurrent,  and  de- 
pendent acts,  and  all  performed  within  a  rea- 
sonable time  after  the  purchaser  agreed  to  buy; 

.  that  is,  that  the  purchaser  should  pay  the  price 
and  the  defendant  should  deliver  the  deed  at 
one  and  the  same  time;  and  if  yon  further  be- 
lieve that  the  said  W.  H.  Donald  was  able, 
willing,  and  ready  to  make  the  purchase  at 
all  times  mentioned  in  the  evidence,  and  agreed 
to  do  so,  but  that  the  defendant  demanded 
the  full  pajmient  of  said  purchase  price  in  ad- 
vance of  the  delivering  the  deed  or  possession 
to  said  farm  and  that  for  said  reasons  alone 

I  !!aid  sale  was  not  consummated,  then  your  ver- 

I  diet  should  be  for  the  plaintiffs." 

[6, 7]  The   burden   was   on    plaintiffs    to 
prove  they  bad  complied  with  the  terms  of 
the  agency  contract,  and  that  they  had  pro- 
'duced  a  purchaser  who  was  ready,  willing, 
and  able  to  carry  out  the  contract  of  pur- 
chase under  authority  conferred  by  the  agen- 
cy contract    It  i^  not  denied  that  the  pur- 
chaser prodnced  by  plaintiffs  refused  to  pay 
cash  at  the  slirnlng  of  the  deed,  but  demanded 
I  that  he  be  allowed  to  make  a  payment,  and 
i  to  postpone  payment  in  full  from  the  mouth 
I  of    August   until    the    following   month   of 
I  March.     Under  all   the   facts  and   circum- 
1  stances  in  evidence  we  must  conclude  that 
ithe  rights  of  plaintiffs  could  not  have  bten 
!  prejudiced,  or  the  Jury  misled,  by  the  in- 
j  struction    AA. 

I     The  Judgment  is  for  the  right  party,  and 
is  affirmed. 
'     All  concur. 
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KINQ  V.  MANN.    (No.  2958.) 

(SpriDsfield  Court  of  Appeals.    Missoori.    De& 
5,  1921.) 

t.  Appeal  and  error  «=3933(4)— Preoomod  that 
new  trial  was  granted  on  weight  of  evldenoe. 

Where  tlie  gronnd  that  the  jndgment  is 
against  the  weight  of  the  eTidence  Is  in  the 
motion  for  new  trial,  and  the  reasons  for  a  new 
trial  are  not  given  in  the  order  sustaining  the 
motion,  the  appellate  conrt  mast  assume  that 
it  was  granted  on  that  ground. 

2.  Appeal  and  error  «=»854(6)— Grant  of  new 
trial  sustained  on  appeal,  If  good  on  any 
ground  set  out. 

Where  an  order  granting  a  new  trial  does 
not  specif;  the  gronnd  on  which  it  was  sus- 
tained, on  appeal  the  order  will  be  sustained, 
if  it  is  good  on  any  ground  set  out  in  the  mo- 
tion. 

3.  Appeal  and  error  «=>977(3)— New  trial  4=» 
77(1)— Must  be  granted  when  verdict  Is  re- 
sult of  passion  and  prejudice,  and  disore- 
tion  In  granting  will  not  be  Interfered  with. 

Whenever  the  trial  court  is  satisfied  that 
the  verdict  is  the  result  of  pasnon  and  prej- 
udice, it  is  his  duty  to  grant  a  new  trial,  and 
such  discretion  will  not  be  interfered  with,  nn- 
less  abused. 

4.  Appeal  and  error  «=>933(l)— Presumed  that 
court  did  not  violate  statute  In  granting  seo- 
ond  new  trial. 

Trial  courts  have  wide  discretion  in  passing 
on  motion  for  new  trial,  and  the  presumption 
obt4rins,  in  the  absence  of  showing  to  the  con- 
trary, that  the  trial  court  did  not  violate  Bev. 
St  1919, 1 1458,  in  granting  a  second  new  triaL 

5.  Attorney  and  dlsnt  «=3l4&— Sustaining  de- 
murrer to  petition  held  a  "final  determina- 
tion," entitling  attorney  to  fee. 

Where  an  attorney  has  been  retained  to 
bring  suit  and  to  fight  it  in  good  faith  to  a 
final  determination,  the  compensation  to  be  at 
a  fixed  amount  if  he  lost,  and  at  an  inereased 
amount  if  he  won,  sustaining  a  demurrer  to 
the  petition  held  a  "final  determination"  of  the 
CMise  of  action  in  the  circuit  court,  entitling 
the  attorney  to  his  fee,  and  if  he  files  an  amend- 
ed petition  by  leave  of  court,  and  subsequent- 
ly withdraws  it  because  no  new  facta  are  stat- 
ed therein,  such  final  determination  is  not 
thereby  affected. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Determination.] 

Appeal  from  Circnlt  Court,  St.  C!lalr  (Tonii- 
ty;   O.  A.  Calvlrd,  Judge. 

Action  by  A.  J.  King  against  Jobn  10. 
Mann.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed,  and  certified  to  Su- 
preme Court 

Hargua  &  Johnson,  of  Osceola,  fbr  appel- 
lant 
W.   M.   Bowker,   of  Nevada,   Mo.,   L.   B. 


Crook,  of  Osceola,  and  Jno.  A.  OObrsath,  of 
Cillnton,  for  respondent 

I 

FABBINOTON,  J.  This  cause  of  action 
is  of  long  standing,  and  Is  now  for  the  third 
time  under  consideration  in  the  appellate 
courts  of  this  state.'  The  facts  can  be  found 
stated  in  the  opinion  in  the  case  of  King  v. 
Mann,  199  8.  W.  705,  and  particularly  in 
King  V.  Mann,  207  S.  W.  836.  The  Judgment 
appealed  from  at  this  time  was  rendered  in 
the  circuit  court  of  St  Clair  county,  where 
the  cause  was  taken  on  change  of  venue. 
After  it  was  submitted  to  the  Jury  on  In- 
structions, and  a  verdict  rendered  for  IJie 
defendant,  the  trial  court  granted  a  new 
trial,  without  stating  any  reasons  therefor. 
In  passing  upon  a  motion  tor  new  trial  wbi^ 
contained  a  number  of  grounds  set  oat  by 
plaintiflF  in  the  canse  below,  respondent 
here. 

tt]  From  the  record  in  the  case  before  us, 
and  ttmn  the  opinions  of  the  B^nsas  City 
Court  of  Appeals  heretofore  referred  to, 
there  is  nothing  bef6re  us  to  show  that  the 
trial  court  had  ever  granted  a  new  trial  on 
the  ground  that  any  of  the  Judgments  ren- 
dered were  against  the  wel^t  of  the  evi- 
dence. It  has  been  repeatedly  held  that 
where  such  gronnd  Is  in  the  motion  for  new 
trial,  and  the  reasons  for  a  new  trial  are  not 
given  in  the  order  sustaining  snch  motion, 
the  appellate  conrt  can  and  must  assume 
that  it  was  granted  on  that  ground  whldi 
is  solely  within  the  province  of  the  trial 
court.  The  motion  for  a  new  trial  in  this 
case  had  several  other  grounds  on  which  the 
court  might  have  well  granted  a  new  trial. 
We  must  therefore  hold  that  the  appeal 
from  the  order  sustaining  the  motion  for 
new  trial  is  Improvidently  taken. 

[2,  t]  It  has  been  held  that,  where  an  or- 
der granting  a  new  trial  does  not  specify 
the  ground  upon  which  It  Is  sustained,  tib 
appeal  the  order  will  be  sustained,  if  it  is 
good  upon  any  ground  set  out  In  the  motion. 
Metropolitan  Lead  &  Zinc  Co.  v.  Webster, 
195  Mo.  351,  92  S.  W.  79.  And  it  is  further 
held  that,  whenever  the  trial  court  is  satis- 
fied that  the  verdict  of  the  Jury  la  the  re- 
sult of  passion  and  prejudice,  it  is  his  duty 
to  grant  a  new  trial,  and  that  such  discre- 
tion will  not  be  Interfered  with,  unless 
abused.  Rigby  v.  Transit  Co.,  153  Mo.  App. 
330,  133  S.  W.  110;  Claybaugh  v.  Railroad, 
56  Mo.  App.  680. 

[4]  Trial  courts  have  wide  discretion  In 
passing  on  motions  for  new  trials,  and  the 
presumption  obtains,  in  the  absence  Of  a 
showing  to  the  contrary,  that  snch  trial 
court  did  not  violate  section  1453,  R.  S.  of 
Missouri  1919,  in  granting  a  second  new 
trial.  Oliver  v.  Railroad,  211  S.  W.  699. 
This  we  think  disposed  of  the  appeal  in  this 
case  on  the  matter  of  procedure  or  practice. 


^=3For  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  K«7-Number«d  OlgesU  and  Ind« 
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We  are^  however,  thoroughly  conTlnced 
that,  under  the  adinitted  record  evidence 
and  the  testimony  of  the  defendant  as  to 
what  the  contract  was,  there  should  be  a 
direction  to  a  Jury  to  find  a  verdict  for  th( 
plaintiff.  Taking  the  defendant's  version  of 
the  contract  and  transactions  Involved  as 
true,  and  eliminating  any  oral  evidence  of 
the  plaintiff,  there  is  no  legal  defense  to  this 
action.  To  be  brief,  defendant  says  that  be 
employed  the  plaintiff  to  file  a  suit  in  the 
circuit  court  to  set  aside  a  trustee's  "sale, 
which  had  been  made,  according  to  bis  the- 
ory, to  defraud  him  out  of  bis  property  in 
a  corporation,  and  he  says  that  he  employed 
the  plaintiff  to  bring  that  suit  in  the  circuit 
court  of  Vernon  county,  and  to  flght  It  In 
good  faith  to  a  final  determination  In  the 
circuit  court,  and  that  he  agreed  to  pay  him 
$100  if  he  fought  the  case  to  final  determina- 
tion In  the  circuit  court  and  lost,  or  to  pay 
him  $200  If  be  fought  It  to  final  determina- 
tion In  the  drcnlt  court  and  won.  The  rec- 
ord evidence  before  us  shows  that  the  suit 
was  filed,  the  petition  being  set  out  in  our 
record ;  It  shows  that  the  defendants  in  that 
suit  filed  a  general  demurrer  to  the  petition. 
It  further  shows  that  the  court  heard  the 
demurrer  and  sustained  It,  and  that  leave 
was  granted  by  the  court  to  amend  his  pe- 
tition on  or  before  the  next  term  of  (ftmrt. 

[S]  Defendant  testified  that  he  stated  to 
the  plaintiff,  his  lawyer  In  that  case,  all  of 
the  facts  that  he  knew  concerning  his  cause 
of  acti<m,  and  that  his  attorney  read  him 
the  petition,  and  that  It  contained  a  state- 
ment of  the  facta  which  he  bad  given  to 
him,  and  It  was  on  that  first  petition  that 
tile  demurrer,  after  consideration  by  the 
trial  court,  was  sustained.  That,  without 
more,  was  a  final  determination  of  that 
cause  of  action  In  the  circuit  court,  and  en- 
Utled  the  plaintiff  to  a  fee  of  $100  under 
defendant's  own  testimony.  Leave  was 
granted,  however,  to  file  an  amended  peti- 
tion. There  is  no  intimation  that  in  the  fil- 
ing of  the  original  petition,  or  In  any  con- 
duct or  actions  of  the  plaintiff  in  the  trial 
of  the  demurrer  to  the  first  petition,  there 
was  any  negligence,  misconduct,  or  bad 
faith;  but,  on  the  other  hand,  the  record  In 
the  case  before  us  shows  that  It  was  heard 
and  understood  by  the  trial  court  and  sus- 
tained. 

If  the  first  petition  contained  all  of  the 
facts  tbat  the  defendant  had,  and  bad  given 
to  his  attorney,  the  plaintiff  herein,  and 
those  facts  were  set  out  in  the  petition,  and 
the  court  sustained  a  general  demurrer  to 
It,  such  action  could  be  classified  as  nothing 
short  of  a  final  determination  of  that  case, 
and  under  the  defendant's  testimony  the 
plaintiff  earned  his  fee  at  that  point.  Now, 
what  did  the  plaintiff  do  thereafter  that  In 
any  way  forfeited  that  earned  fee?  It  Is 
true  be  asked  leave  to  file  an  amended  pe- 


tition, and  that  was  granted.  That,  bow- 
ever,  was  a  matter  that  was  done  by  him 
solely  for  the  protection  of  his  client,  a 
practice  which  every  lawyer  and  Judge 
knows  is  constantly  engaged  in  by  lawyers 
whose  petitions  have  gone  out  on  demurrer, 
hoping  tbat  they  can  find  some  new  fact  In 
their  client's  favor  which  they  can  put  In 
an  amended  petition  and  will  stand  the  test 
of  a  demurrer. 

After  the  demurrer  to  the  first  petition 
had  been  sustained,  and  before  the  next 
term  of  court,  the  plaintiff  filed  another  pe- 
tition, which  he  called  an  amended  petlticm. 
a  oopy  of  which  is  in  the  record  before  us. 
We  have  examined  the  two  i)etitions,  the 
first  to  which  a  demurrer  was  sustained,  and 
the  second  which  was  filed,  and  the  second 
does  not  contain  one  substantial  or  material 
fact  or  ground  different  from  the  first.  The 
only  difference  between  the  two  petitions  Is 
that  the  second  petition  tendered  into  a 
court,  a  sum  for  security  to  be  paid  to  the 
purchaser  under  the  deed  of  trust  In  case 
the  sale  to  him  was  set  aside. 

The  case,  then,  presents  Itself  in  this  wise: 
A  petition  had  been  filed  and  passed  upon 
in  the  circuit  court,  and  a  general  demurrer 
thereto  had  been  sustained.  Another  peti- 
tion. In  no  wise  different  so  far  as  the  sub- 
stantial grounds  upon  which  the  petition 
attempted  to  state  a  cause  of  action  was 
based,  was  filed.  The  record  shows  that  at 
the  next  term  of  court  the  plalntlETs  attoi^ 
ney  voluntarily  dismissed  the  cause,  and  It 
is  because  of  this  action  of  voluntarily  dis- 
missing this  second  amended  petition,  which 
was  In  no  wise  different  from  the  original 
petition  upon  which  there  had  been  a  final 
determination,  that  the  defendant  here  at- 
tempts to  defeat  the  plaintiff's  cause  of  ac- 
tion, because,  as  defendant  says,  the  record 
shows   that   he   voluntarily   abandoned  his 


Without  going  into  the  oral  evidence  of 
the  plaintiff,  which  was  undisputed,  that  he 
did  argue  the  second  demurrer  to  the  amend- 
ed petition,  and  before  voluntarily  dismiss- 
ing the  case,  having  an  intimation  from  the 
court  that  he  was  going  to  sustain  the  de- 
murrer, and  for  that  reason,  rather  than  see 
any. rights  his  client  may  have  had  forever 
foreclosed,  he  voluntarily  dismissed,  we  con- 
clude that  the  record  evidence,  which  we 
have  heretofore  detailed,  when  the  two  pe- 
titions are  presented  to  us,  clearly  shows 
that  he  had  procured  a  final  determination 
of  the  case  which  was  presented  to  him  by 
the  defendant  when  the  trial  court  sustain- 
ed the  demurrer  to  the  first  petition.  The 
very  purpose  of  granting  leave  to  file  an 
amended  petition  Is  tbat  some  new  substan- 
tial matter  which  the  first  petition  did  not 
contain  would  be  contained  In  an  amended 
petition  to  be  filed,  and  where  the  testimony 
of  the  defendant  in  this  case  shows  that 
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there  were  no  new  facts  to  be  presented  In 
the  amended  i)etitlon,  because  all  had  been 
stated  In  the  original  petition,  the  action  of 
the  attorney  in  voluntarily  dismissing  it  was 
In  perfect  accord  with  good  faith  and  good 
practice  as  we  knew  it  in  this  state.  The 
defendant,  if  he  had  a  cause  of  action  at  all, 
had  it  stated  in  the  first  petition.  This  he 
admits,  because  he  says  there  were  no  new 
facts  that  he  could  glTe  his  attorney  to  plead 
after  the  demurrer  to  the  first  petition  had 
been  sustained. 

The  only  conclusion  that  common  sense 
and  Justice  conld  arrive  at  would  be  that 
the  determination  of  the  first  demurrer  to 
the  original  petition  filed  in  tlie  circnit  court 
was  a  final  determination  of  the  defend- 
ant's rights.  It  is  said  in  the  case  of  State 
ex  rel.  v.  Klein,  140  Mo.  loc.  dt  610,  41  S. 
W.  89T: 

"By  a  final  jadgment  the  rights  of  the  par- 
ties in  respect  to  the  matter  litigated,  are 
settled  and  conclnded,  so  far  as  the  court  which 
rendered  it  is  concerned." 

And  it  la  held  in  the  case  of  Carpenter  ▼. 
Landry,  45  Tex.  ClT.  App.  607,  101  S.  W. 
loc.  cit  278,  that- 

"It  is  settled  law  In  this  state  {Texas]  that 
a  judgment  sustaining  a  general  demnrrer  Is 
as  final  and  condnsiTe  as  if  rendered  upon  a 
hearing  of  the  facts;  that,  if  such  Judgment 
is  not  appealed  from,  the  plaintiff  is  thereby 
precluded  from  recovery  in  another  suit  be- 
tween the  same  parties  upon  the  cause  of  ac- 
tion to  which  such  demnrrer  had  I>een  sna- 
tained." 

'  We  therefore  must  bold  that  the  undis- 
puted testimony  of  the  defendant  and  the  un- 
disputed record  evidence  of  the  proceedings 
in  court  clearly  show  that  the  plaintiff  had 
performed  his  contract  and  had  earned  his 
fee.  The  whole  record  Is  in  practically  the 
same  condition  before  us  as  it  appeared  be- 
fore the  E^nsas  City  Court  of  Appeals,  as 
shown  by  opinions  rendered  in  King  v. 
Mann,  207  S.  W.  836,  and  in  that  opinion  the 
court  dealt  with  the  question  of  plaintiff's 
oral  testimony  on  the  second  demurrer,  and 
held  that  there  could  be  no  directed  verdict 
for  the  plaintiff  for  that  reason.  The  opin- 
ion does  not  show  that  the  question  on  which 
we  have  decided  this  case  was  raised  or 
considered  in  that  court,  yet,  as  we  have 
said,  the  whole  record  was  before  that  court, 
and  on  such  It  held  that  it  was  error  to  di- 
rect a  verdict  for  plaintiff,  and  for  that  rea- 
son it  will  be  necessary  for  us  to  certify  this 
case  to  the  Supreme  Court. 

It  is  tlierefore  the  Judgment  of  this  court 
that  the  action  of  the  trial  court  in  granting 
a  motion  for  new  trial  was  proper,  and, 
were  the  case  not  transferred  to  the  Su- 
preme Court,  it  would  be  the  order  of  this 
court  that  the  circuit  court  in  which  this 
case  was  tried  enter  a  Judgment  in  favor 


of  the  plaintiff  for  $100,  with  Interest  and 
costs.  Because  this  Judgment  is  apparently 
in  confilct  with  the  decision  of  the  Kansas 
City  Court  of  Appeals  in  King  v.  Mann,  207 
S.  W.  886,  the  cause  is  certified  to  ttw  Su- 
preme Court  for  final  determination. 

COX,  P.  J.,  and  BRADLEY,  J.,  concor. 


BERTHA  A.  MINING  CO.  V.  EMPIRE  DI8T. 
ELECTRIC  CO.    (No.  3M9.) 

(Springfield    Court   of   Appeals.    IdUsaouri. 
Dec.  6,  1921.) 

1.  Electricity  «=>!  I —Pabiic  service  eomMl*- 
•lons  may  fix  rates  under  pellce  power,  aot- 
wlthotandlng  coirtraota  aad  onllnanoes. 

The  Public  Service  Commission  has  the 
power  to  fix  reasonable  rates  for  public  serv- 
iee  companies  furnishing  electricity,  etc.,  oab- 
jeet  to  court  review  as  to  reasonableness,  and 
this  power  the  Commission  has,  by  delegation 
from  the  Legislature  in  the  exercise  of  the 
police  power,  notwithstanding  contracts  and 
ordinances. 

2.  Eteotrlolty  «=> II  —  Contract  for  foralshlng 
eleotriclty  held  not  "sliding  scale,"  within 
•Utirte. 

Bates  for  electricity  agreed  upon  between  a 
mining  company  and  a  public  utility  company, 
varying  according  to  the  amount  of  use  per 
horse  power  of  connected  capacity,  held  not  a 
sliding  scale  schedule,  within  Bev.  St  1919, 
i  10477,  subd.  4,  so  as  to  constitute  an  ozeep- 
tion  to  the  power  of  the  Pnblic  Service  Com- 
mission to  change  rates;  a  "sliding  acale," 
within  such  statute,  being  one  for  the  auto- 
matic adjustment  of  rates  baaed  upon  ser^ce 
rendered  and  dividends  paid  stockholders, 
whereby  for  every  decrease  or  increase  in  the 
rate  the  stockholders  are  permitted  an  increase 
or  are  compelled  to  suffer  a  decrease  in  the 
rate  of  dividend. 

Appeal  from  <3ircult  CJourt,  Jasper  Comity ; 
J.  D.  Perkins,  Judge. 

Snit  by  tlie  Bertha  A.  Mining  Company 
against  the  Emidie  District  Electric  Com- 
pany. Decree  dismissing  plaintiff's  bill  was 
entered,  and  on  plaintiff's  appeal  to  the  Su- 
preme Conrt  the  cause  was  transferred  to 
the  Court  of  Appeals  (232  S.  W.  113).  Af- 
firmed. 

M.  B.  Livdy  and  A.  0.  Toung,  both  of 
Webb  City,  and  Howard  Gray,  of  (Darthage^ 
for  appellant 

C.  C.  Spencer  and  A.  B.  Spencer,  twth  of 
Joplin,  for  respondent 

BRADLEY,  J.  January  23,  1915,  plaintiff 
and  defendant  entered  into  a  contract  where- 
by defendant  agreed,  for  a  fixed  cliarge,  to 
furnish  plaintiff's  mines  with  electricity  for 
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tbe  period  often  years.  Defendant  furnished 
the  electricity  as  per  contract  until  January 
1,  1918.  At  that  time  defendant  sought  to 
put  In  force  and  collect  for  rates  which  had 
been  applied  for  and  allowed  by  the  Missouri 
Public  Service  Commission.  The  difference 
between  the  old  and  the  new  rates  for  Jan- 
uary and  February  1918  amounted  to  $3,98S.- 
29.  The  cause  here  Is  In  equity  to  enjoin 
and  restrain  defendant  from  shutting  off  the 
power  to  plaintiff's  mines,  which  It  had 
threatened  to  do,  and  also  to  recover  the 
13,985.29  which  plaintiff  paid  under  protest. 
On  trial  below  defendant  prevailed  and  plain- 
tiff's bill  was  dismissed.  Plaintiff,  after  Its 
motion  for  a  new  trial  was  overruled,  filed  Its 
affidavit  for  an  aw)eaL  The  appeal  was 
granted  to  the  Supreme  Court,  and  by  that 
court  transferred  to  this  court  Bertha  A 
Iflnlng  Oo.  V.  Empire  District  Electric  Co. 
(Sup.)  232  S.  W.  113.  Plaintiff's  petition  Is 
set  out  in  full  in  the  statement  of  the  Su- 
preme Court,  to  which  we  make  reference  for 
a  fuller  statement  of  plalntiiTs  case.  The 
answer  admits  the  contract  and  the  charges 
in  excess  thereof,  but  seeks  to  avoid  liability 
and  to  escape  the  compulsory  arm  of  the 
court  by  pleading  its  public  service  character, 
and  the  order  of  the  Public  Service  Commis- 
sion effective  January  1,  1918,  fixing  a  rate 
higher  than  the  contract  rate  with  plaintiff. 
[1]  The  rates  fixed  by  the  contract  January 
23,  1915,  were  in  accordance  with  tbe  rates 
then  fixed  by  the  Public  Service  Commission. 
There  have  been  numerous  opinions  by  our 
Supreme  Court  that  our  Public  Service  Com- 
mission has  the  power  to  fix  reasonable  rates 
for  public  service  companies  furnishing  elec- 
tricity, etc,  subject  to  court  review  as  to  the 
reasonableness,  and  this  power  the  Public 
Service  Commission  has,  by  delegation  from 
the  li^lslature  in  the  exercise  of  the  police 
power,  notwithstanding  contracts  and.  ordi- 
nances. St.  I«uis  V.  Public  Service  Com- 
mission, 276  Mo.  509,  207  S.  W.  799;  State 
ex  reL  City  of  Sedalia  v.  Public  Service  Com- 
mission, 275  Mo.  201,  212,  204  S.  W.  497,  499. 
In  the  lattor  case  Judge  Qraves,  speaking  for 
the  court,  said: 

"We  have  preferred  to  rest  the  ruling  in 
this  case  upon  what  this  court  has  previously 
roled,  which  rulings  have  been  in  the  light 
of  our  own  pecuUar  constitational  provisions. 
Under  it  the  sovereign  police  power  of  the 
state  is  preserved  intact  irrespective  of  con- 
tracts with  reference  to  rates  for  public  serv- 
ice. Under  it  no  contract  as  to  rates  will  stand 
as  against  the  order  of  tbe  Public  Service 
Commission  for  reasonable  rates,  whether  such 
reasonable  rates  be  lower  or  higher  than  the 
contract  rate.  Under  the  Constitution  and  the 
Public    Service    Commission    Act,    the    Pnl>lie 


authority  from  the  Iiegislature.  Its  rates 
therefore  constitutionally  and  legally  super- 
sede any  and  all  contract  rates." 

Plaintiff  makes  no  contention  but  that  the 
Public  Service  Commission,  with  its  delegated 
authority,  is  ordinarily  all-powerful  in  ques- 
tions like  and  similar  to  the  issues  here,  but 
it  says  that  subdivision  4  of  section  68,  Laws 
1913,  p.  602,  of  the  Public  Service  Act,  now 
section  10477,  R.  S.  1919,  makes  the  neces- 
sary exception  and  authorizes  the  very  kind 
of  contradt  that  plaint^  is  standing  on. 
Section  10477  is  as  follows: 

"1.  Every  gas  corporation,  evety  electrical 
corporation,  every  water  corporation  and  every 
municipality  shall  furnish  and  provide  snch 
service,  instrumentalities  and  facilities  as  shall 
be  safe  and  adequate  and  in  all  respects  just 
and  reasonable.  All  charges  made  or  demanded 
by  any  such  gas  corporation,  electrical  corpo- 
ration, water  corporation  or  municipality  for 
gas,  electricity,  water  or  any  serrice  rendered 
or  to  be  rendered,  shall  be  just  and  reasonable 
and  not  more  than  allowed  by  law  or  by  order 
or  decision  of  the  Commission.  Every  unjust 
or  unreasonable  charge  made  or  demanded  for 
gas,  electridty,  water  or  any  such  service,  or 
in  connection  therewith,  or  in  excess  of  that 
allowed  by  law  or  by  order  or  decision  of  the 
Commission  is  prohibited. 

"2.  No  gas  corporation,  electrical  corpora- 
tion, water  corporation  or  municipality  shall 
directly  or  indirecfly  by  any  special  rate,  re- 
bate, drawback  or  other  device  or  method, 
charge,  demand,  collect  or  receive  from  any 
person  or  corporation  a  greater  or  less  com- 
pensation for  gas,  electricity,  water  or  for  any 
service  rendered  or  to  be  rendered  or  in  con- 
nection therewith,  except  as  authorized  in  this 
chapter,  than  it  charges,  demands,  collects  or 
receives  from  any  other  person  or  corporation 
for  doing  a  like  and  contemporaneous  service 
with  respect  thereto  under  the  same  or  sub- 
stantially similar  drcumstances  or  conditions. 

"3.  No  gas  corporation,  electrical  corpora- 
tion, water  corporation  or  municipality  shall 
make  or  grant  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  person,  corpora- 
tion or  locality,  or  to  any  particular  description 
of  service  in  any  req;>ect  whatsoever^  or  sub- 
ject any  particular  person,  corporation  or  lo- 
cality or  any  particular  description  of  service 
to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage In  any  respect  whatsoever. 

"4.  Nothing  in  this  section  shall  be  taken 
to  prohibit  a  gas  corporation,  electrical  cor- 
poration or  water  corporation  from  establish- 
ing a  sliding  scale,  for  a  fixed  period  for  the 
automatic  adjustment  of  charges  for  gas,  elec- 
tricity, water,  or  any  service  rendered  or  to 
be  rendered  and  the  dividends  to  be  paid  stock- 
holders of  such  gas  corporation,  electrical  cor- 
poration or  water  corporation:  Provided,  that 
the  sliding  scale  shall  first  have  been  filed  with 
and  approved  by  the  Commission;  but  nothing 
in  this  subdivision  shall  operate  to  prevent  tbe 
Commission  after  the  expiration  of  snch  fixed 
period  from  fixing  proper,  just  and  reasonable 


Service  CommiHsion  (eupervised  by  the  courts 

as  to  the  reasonableness  of  rates)  is  exercising    rates  and  charges  to  be  made  for  service 

the  police  power  of  the  state  by  its  delegated  |  authorized  in  this  article." 
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Sabdlvislons  2  <md  3  of  aaid  section  cer- 
tainly are  against  plaintiff's  contract,  and 
unless  it  Is  saved  by  subdivision  4  it  is  gone 
the  way  of  many  another  contract  since  tbe 
days  of  1913  and  the  Public  Service  Com* 
mission.  The  rate  schedule  In  effect  at  the 
date  0f  plaintiff's  contract  varied  the  charge 
according  to  the  quantity  of  consumption,  and 
varied  the  rate  of  discount  according  to  the 
total  connected  horse  power.  The  schedule 
applicable  to  plaintiff  and  on  file  with  and 
approved  by  the  Public  Service  CiKnmlssion 
when  plaintiir  made  Its  contract  January  23, 
1915,  and  It  Is  agreed  that  the  contract  did 
no  violate  such  schedule,  Is  as  follows :  Rate 
for  first  50  hours,  use  each  month  fier  H.  P. 
of  connected  capacity,  per  horse  pown'  hour 
— 3  cents.  For  next  200  hours  use  each 
month  per  H.  P.  of  connected  capacity,  per 
horse  jwwer  hour — 1  cent;  for  all  over  250 
hours,  etc.,  so  much.  Disooimts:  Based  up- 
on total  horse  powep  connected:  60-99  H.  P. 
net.  100-149  H.  P.,  5  per  cent  150-199  H. 
P.,  6  per  cent.  200-249  H.  P,  7  per  cent 
250-299  H.  P.,  8  per  cent  800-349  H.  P., 
9  per  cent  350-399  H.  P.,  10  per  cent  400- 
449  H.  P.,  11  per  cent  460-499  H.  P.,  12 
per  cent  500-649  H.  P.,  13  per  cent.  560- 
599  H.  P.,  14  per  cent  600-649  H.  P.,  15 
per  cent  660-699  H.  P.,  16  per  cent  700-799 
H.  P.,  17  per  cent  800-899  H.  P.,  18  per 
cent  900-999  H.  P.,  19  par  cent  1000  and 
over,  20  per  cent 

The  schedule  effective  January  1, 1918,  was 
the  same  in  character  as  the  old  schedule, 
but  with  provision  for  additional  discounts 
and  an  additional  charge,  as  follows: 

"Beeinnlng  with  the  January,  1918,  bills,  an 
additional  charge  of  2%  miUa  ($.002625)  per 
horse  power  tionr  will  be  made  for  all  energy 
delivered  In  excess  of  1,000  horse  power  hours 
per  month.  This  charge  will  not  be  subject  to 
any  discount,  but  will  be  subject  to  the  follow- 
ing correction  factor  based  on  the  variation  In 
the  cost  per  ton  of  coal  nsed.  For  each  one 
cent  increase  or  decrease  in  the  cost  per  ton 
of  coal  nsed,  based  upon  a  price  of  three  dollars 
($3.00)  per  short  ton  consisting  of  cost  at 
mines  and  freight  charges,  the  net  rate  per 
horse  power  hour  win  be  correspondingly  in- 
creased or  decreased  one  one-hundredth  of  a 
miU  (1.00001)." 

[2]  Plaintiff  contends  that  the  above  sched- 
ule is  of  the  "sliding  scale"  variety  au- 
thorized by  sut)division  4  of  section  10477, 
supra.  If  so,  then  plaintiff's  contract  would 
seem  to  have  ample  support  But  we  can- 
not agree  that  such  a  schedule  Is  within 
the  sliding  scale  kind  mentioned  In  sub- 
division 4.  The  sliding  scale  schedule  men- 
tioned In  subdivision  4  must  be  for  a  fixed 
period.  The  sci:edule  of  1913,  on  file  and 
in  force  when  the  contract  between  plaintiff 
and  defendant  was  entered  Into  In  January, 
1915,  was  not  for  a  fixed  period.   If  It  be  con- 


tended that  tbe  contract  Itsdf  oonstitates  Ok 
sliding  scale,  then  the  contract  falls  of  effect, 
because  It  was  not  filed  with  nor  approved  by 
the  Public  Service  Oommission.  When  the 
sliding  scale  mentioned  in  subdivision  4  is 
established,  it,  acoording  to  the  statute^  most 
be  for  the  automatic  adjustment  of  charges 
for  electricity  or  service  rendered  and  the  div- 
idends to  be  paid  stockholders.  It  does  not 
appear  that  the  dividends  that  might  be  paid 
were  in  any  wise  connected  with  the  schedule 
of  1918  or  the  contract  with  plaintiff,  In  so 
far  as  the  power  of  the  Public  Service  Com- 
mission Is  concerned,  except  that  dividends 
may  be  limited  by  the  net  lncom&  Bat  as  to 
what  amount  of  the  net  Income  would  be  dls- 
tritruted  as  dividends  the  Commission  would 
have  no  power  to  say,  and  neither  would  sudt 
be  automatically  regulated  by  the  sdtedule, 
as  would  be  the  case  If  such  schedule  were  of 
the  sliding  scale  character  as  we  understand 
that  term  to  mean.  Sliding  scale  is  explained 
in  Pond  on  Public  DtilltleB,  {  463,  as  follows: 

"The  fixed  rate  can  be  reduced  without  ma- 
terially affecting  the  net  income  by  improving 
the  service  and  extending  the  field  to  which 
the  service  is  furnished,  becanse  a  reduction  ia 
the  rates  as  well  as  the  improvement  and  ex- 
tension^  of  the  service  will  natunlly  result  in 
increasing  the  volume  of  the  business  with  the 
effect  of  increasing  the  net  income  sufficiently 
to  permit  of  a  reduction  in  the  rates  without 
actually  decreasing  the  income,  unless  it  be  in 
the  case  of  the  municipal  public  utility  provid- 
ing telephone  service,  where  the  increase  in 
the  volume  of  the  business  seems  not  to  be 
attended  with  the  ordinary  relative  decrease 
in  the  cost  of  the  service  or  the  expense  of 
operating  the  system.  Recognition  of  this  fact 
is  the  basis  of  the  so-odled  sliding  scale, 
whereby  the  income  which  the  mnnicipal  pnblic 
utilit?  is  permitted  to  earn  Is  increased  as  the 
rate  diarged  for  the  service  rendered  ia  de- 
creased. That  the  desire  for  increasing  the 
amount  of  the  income,  which  under  this  system 
automatically  decreases  the  rate  received  for 
the  service,  may  not  result  in  decreasing  the 
standard  and  quality  of  the  service  and  such 
depreciation  of  the  plant  as  ultimately  to  result 
in  its  destruction,  the  application  of  the  aUd- 
ing  scale  as  a  method  of  regulating  rates  most 
be  accompanied  by  a  definite  standard  of  serv- 
ice and  a  strict  requirement  that  the  service 
be  kept  up  to  the  standard.  With  this  safe- 
guard, however,  the  plan  -  in  certain  cases  is 
advantageous,  in  that  it  furnishes  a  motive  for 
the  mnnicipal  public  utility  voluntarily  to  re- 
duce its  rates,  which  is  naturally  accompanied 
by  an  increase  in  the  volume  of  its  business  and 
so  by  a  net  increase  in  its  income." 

In  re  Boston  Oonaolidated  Oas  Company,  by 
the  Massachusetts  Board  of  Gas  and  Electric 
Light  Commissioners,  P.  U.  K.  1919A,  at  page 
099,  It  appears  that  the  gas  company,  under 
the  Sliding  Scale  Act  of  Massachusetts,  pe- 
titioned for  a  raise  in  the  price  of  gas.  The 
commissioners,  in  passing  upon  the  petition, 
said: 
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"The  act  in  qnestton  is  the  so-caHed  'SUding 
Scale'  Act,  modeled  apon  the  Bngliah  practiee, 
and  made  ^>plieable  to  the  Boston  company  in 
1006.  The  essential  characteristic  of  this 
method  of  regulating  the  price  of  gas  is  by  a 
prearranged  automatic  and  interdependent  ad- 
justment of  the  price  to  consumers  and  the 
rate  of  diTideuds  to  stockholders,  whereby  for 
every  decrease  or  increase  in  the  price  the 
stockholders  are  permitted  an  Increase  or  suf- 
fer a  decrease  in  the  rate  of  dividend.  In  the 
Boston  Act,  in  section  1,  the  standard  price 
was  fixed  at,  and  limited  to,  90  cents,  and  the 
standard  rate  of  Atldends  was  fixed  at  7  per 
cwit.** 

Again,  on  page  702  In  tbe  Boston  Consoli- 
dated Gas  Oo.  Case,  supra,  the  commission- 
ers, speaking  of  the  sliding  scale,  used  this 
language: 

"The  'sliding  scale'  ayatem  of  regulation 
makes  reductions  in  price  to  the  consumer  de- 
pend solely  upon  the  desire  of  the  stockholden 
for  greater  dividends.  It  rests  upon  the  be- 
lief that  this  desire  will  prove  an  effective 
stimulus  to  such  increased  skill  and  efficiency 
in  management  as  will  make  lower  prices  to 
consumers  probable.  For  its  proper  operation 
the  conditions  upon  which  the  relation  of  price 
to  dividend  are  established  should  be  stable  and 
likely  to  continue  for  a  sufficient  period  to  dem- 
onstrate the  effectiveness  of  the  incentives  to 
good  management.  Otherwise  the  system  will 
achieve  little  by  way  of  actual  regulation  of 
price." 

Defendant  places  some  reliance  on  a  dauae 
In  tlie  contract— "subject  to  nlllngs  of  the 
state  PuUlc  Service  Conunlaslon."  This 
clanse  occurs  at  a  place  where  It  might  be 
constmed  as  defendant  contends,  but  it  is 
not  necessary  to  go  Into  this  feature.  Plaln- 
tUfs  contract,  so  far  as  affects  rates,  is  In 
the  face  of  the  statute  and  Its  construction. 
If  plaintiff  desires  to  go  back  to  the  system 
of  power  it  had  prior  to  entering  into  the 
c<mtract  with  defendant,  It  will  be  able  to  do 
80  by  complying  with  the  terms  of  the  con- 
tract respecUng  that  feature,  as  the  validity 
of  that  feature  is  not  involved  here. 

The  Judgment  should  be  affirmed;  and  It 
is  ao  ordered. 

COX,  P.  J.,  and  rAKEINGTON,  J.,  concur. 
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lasaranos  ^:95I4— "No  action  otause"  In  sm;- 
ployers'  liability  policy  npheld. 
Where  an  emidoyers'  liability  policy  con- 
tains a  clause  providing  that  no  action  shall 
lie  against  the  insurance  company  until  the 
insured  has  paid  the  judgment  against  it,  such 
clause  is  valid,  and  will  be  upheld;    the  injus- 


tice being  for  the  Iiegislatnre  or  the  forethought 
of  insured  to  remedy. 

Appeal  from  Circuit  (3ourt,  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  Kenneth  Staggs  against  tbe 
Gtotham  Mining  ft  Milling  (Company  and  the 
Ocean  Accident  &  Guarantee  Corporation, 
Limited.  Judgment  In  plaintiff's  favor  was 
rendered  as  against  the  MUlIng  Company, 
and  the  Insurance  company  was  summoned 
as  garnishee.  Judgment  for  the  garnishee 
was  rendered,  and  on  plaintiff's  appeal  to  the 
Supreme  Court  (228  S.  W.  461)  the  cause  was 
transferred  to  the  Court  of  Appeals.  Af- 
•firmed. 

S.  W.  Bates,  of  Webb  City,  and  W.  R. 
Robertson,  of  Joplln,  for  appellant. 
Ray  Bond,  of  Joplln,  for  respondent 

OOX,  P.  J.  The  plaintiff,  Kenneth  Staggs, 
while  In  the  employ  of  the  Gotham  Mining 
ft  Milling  Company,  was  Injured.  He  brought 
suit  for  resultant  damages  and  recovered 
damages  for  $5,(X)0.  On  appeal  to  this  court 
that  judgment  was  affirmed.  The  Ocean  Ac- 
cident &  Guarantee  (TorporatloD,  Limited,  had 
insured  the  mining  and  milling  company  by 
what  is  generally  known  as  an  employers'  lia- 
bility policy.  The  insinrance  company  defend- 
ed the  damage  suit  against  the  mining  and 
milling  company  by  plaintiff  and  am>ealed 
that  case  without  bond.  When  the  judgment 
was  affirmed  and  became  final,  the  plaintiff, 
Staggs,  had  execution  Issued  on  his  judgment 
against  the  mining  and  milling  company  and 
sumn^oned  the  insurance  company  as  gar- 
nishee. The  insurance  company  answered, 
denying  any  indebtedness  from  It  to  the  min- 
ing and  milling  company,  the  judgment  debt- 
or. Plaintiff  denied  the  answers  of  the  gar- 
nishee. A  demurrer  to  this  answer  was 
sustained,  and,  plaintiff  refusing  to  plead  fur- 
ther, judgment  went  In  favor  of  the  gar- 
nishee, and  plaintiff  appealed  to  the  Supreme 
Court,  alleging  that  a  constitutional  question 
was  Involved,  but  the  Supreme  Court  held 
otherwise  and  transferred  the  case  to  this 
court. 

There  is  but  one  question  involved  bere, 
and  that  Is  whether  under  the  policy  a 
right  of  action  accrued  to  the  insured  before 
the  payment  of  the  judgment  against  it  Ap- 
pellant frankly  concedes  that.  If  we  are  to 
follow  tbe  former  holdings  of  the  CJourts  of 
Appeal  In  this  state,  the  decision  must  be 
against  him.  This  policy  has  the  usual  "no 
action  clause,"  which  provides  that  no  action 
shall  lie  against  tbe  insurance  company  un,tll 
the  insured  has  paid  the  Judgment  against 
it,  and  this  clause  has  been  uniformly  up- 
held by  the  Courts  of  Appeal  in  this  state  and 
by  the  great  weight  of  authority  elsewhere, 
and  we  see  no  reason  to  change  our  holding 
on   that  question.     Most  v.   Mass.   Bonding 
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(Mo. 


Co.  et  aL,  196  S.  W.  1064 ;  Dunham  t.  Phila- 
delphia Casualty  Co.,  179  Mo.  App.  5S8,  565, 
162  S.  W.  728. 

We  fully  appreciate  the  force  of  the  criti- 
cism of  appellant  leveled  against  the  practi- 
cal effect  of  this  form  of  contract  in  which  he 
states  that  it  merely  means  that,  if  the 
insured  is  solvent  so  that  a  Jndgment  for 
damages  covered  by  the  policy  can  be  col- 
lected, the  Insurance  company  will  pay,  but, 
If  the  insured  is  Insolvent  so  the  Judgment 
against  it  cannot  be  collected,  the  insurance 
company  will  not  pay.  The  remedy  for  that 
Injustice,  and  we  agree  that  it  is  a  gross 


Injustice,  must  come.  If  at  all,  through  tbe 
Legislature  or  by  the  forethought  of  the 
insured,  who  will  see  before  he  accepts  the 
policy  that  it  is  in  fact  a  liability  policy  as 
distinguished  from  an  indemnity  policy.  As 
long  as  the  law  permits  the  Indemnity  policy 
against  loss  only  and  the  insured  will  accept 
it,  the  courts  are  powerless  to  change  it. 
The  courts  can  only  enforce '  contracts  as 
they  are  made  and  cannot  remake  them. 
Judgment  affirmed. 


FARRINOTON  and  BRADLEY,  J3., 
cur. 
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SPANN  V.  CITY  OF  DALLAS  et  al. 

(No.  3090.) 

(Supreme  Court  of  Texas.    Not.  2,  1921.    Be 
hearing  Denied  Not.  30, 1021.) 
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(»(  8.W.> 

ert7  owners  of  the  district  aad  the  apprOTal  of 
the  building  inspector,  AeM  void,  not  being  a 
proper  exercise  of  the  police  power. 

tBd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Resi- 
dence.] 


1.  Prtperty  «s>l— "Property"  oonslsts  of  own- 
•rship,  posMMlon,  an<  unrootiicted  right  of 
u»»  and  disposal. 

"Property"  in  a  thing  eoudBts  not  merely 
in  its  ownership  and  possession,  but  in  the  un- 
restricted right  of  use,  enjoyment,  and  disposal. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.] 

2.  CORstitutlenat  law  «s»8l— "Polios  power" 
daflnad. 

"Police  power"  is  a  grant  of  authoritgr 
from  the  people  to  their  governmental  agents 
for  the  protection  of  the  health,  safety,  eomfort, 
and  welfare  of  the  public. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Police 
Power.] 

3.  Constitutional  law  €s»8 1— Police  power  caa- 
not  invade  fundamental  liberties  of  oltlzon. 

Police  power  is  subject  to  the  limitations 
imposed  by  the  Constitution  upon  every  power 
of  government  and  will  not  be  suffered  to  in- 
vade or  impair  the  fundamental  liberties  of 
the  citizen. 

4.  Property  «s>l— The  right  to  acquire,  own, 
and  use  property  Is  a  natural  right  not  origi- 
nating In  Constitutions. 

The  right  to  acquire  and  own  property  and 
to  deal  with  it  and  use  it  as  the  owner  chooses 
and  so  long  as  the  use  harms  nobody  is  a  nat- 
ural right  and  does  not  owe  its  origin  to  Con- 
stitutions. 

5.  Constitutional  law  «=»8I  —  Police  power 
founded  on,  public  necessity. 

Police  power  is  founded  on  public  necessity, 
and  only  public  necessity  can  justify  its  ex- 
ercise. 

6.  Constitutional  law  ®=>87— Particular  use  of 
private  property  cannot  be  abridged  unless  It 
endangers  public  health,  public  safety,  or  pub- 
lic welfaroL 

Since  the  right  of  a  citizen  to  use  his  prop- 
erty as  he  chooses  and  so  long  as  he  barms 
nobody  is  an  iabereDt  and  constitutional  right, 
the  police  power  cannot  be  invoked  for  the 
abridgment  of  a  particular  use  of  private  prop- 
erty, unless  such  use  reasonably  endangers  or 
threatens  the  public  health,  the  public  safety, 
the  public  comfort,  or  welfare. 

7.  Mnnloipal  corporations  <e=»60 1 —Ordinance 
prohibiting  construction  of  business  house  In 
"residence  district"  held  Improper  exercise 
of  police  power. 

An  ordinance  which  prohibits  the  construc- 
tion of  a  business  bouse  within  a  "residence 
district,"  defined  as  a  district  having  more 
dwelling  houses  than  business  houses,  within  a 
radius  of  300  feet  from  the  place  where  a 
business  house  is  nought  to  be  constructed  with- 
out the  consent  ^f  three-fourths  of  the  profi- 


8.  Munloipai  eorporatlons  «s»59l  —  Ordlnanoo 
prohibiting  eonstructlon  of  buslnees  house  In 
residence  district  unless  approved  by  building 
Inspector  void. 
Ordinance  prohibiting  construction  of  busi- 
ness house  in  residence  district,  except  upon 
building  inspector's  approval  of  design  of  build- 
ing, without  specifying  any  rule  or  standard  to 
govern  the  applicant  in  fashioning  the  design 
of  his  building  or  to  govern  the  inspector  in  ap- 
proTing  or  rejecting  it,  Aeld  void,  ip  that  it 
leaves  the  right  to  construct  a  building-  subject 
to  the  arbitrary  discretion  of  the  inspector. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Suit  for  mandamus  and  toe  writ  of  Injonc- 
tion  by  John  R.  Spann  against  the  City  of 
Dallas  and  another.  Judgment  denying 
writs  affirmed  by  the  Court  of  Civil  Appeals 
(189  S.  W.  099),  and  plaintiff  brings  error. 
Reversed. 

Read,  Lowrance  &  Bates,  of  Dallas,  for 
plaintiff  in  error. 

C.  P.  OiDonnell,  City  Atty.,  Barry  MUier, 
Jas.  J.  Collins,  and  Carl  B.  (Jallaway,  all  of 
Dallas,  for  defendants  in  error. 

PHILLIPS,  C.  J.  The  question  in  the 
case  is  the  validity  of  an  ordinance  of  the 
City  of  Dallas,  prohibiting,  under  penalty, 
the  construction  of  any  business  house  with- 
in what  the  ordinance  denominates  a  resi- 
dence district  of  the  City,  except  with  the 
consent  of  three-fourths  of  the  property  own- 
ers of  the  district,  aud  on  the  building  in- 
spector's approval  of  the  design  of  the  pro- 
posed structure. 

The  ordinance  defines  a  residence  district 
to  be  any  part  of  the  City  where  there  are 
more  dwelling  houses  than  business  houses 
within  a  radius  of  300  feet  from  the  place 
where  any  business  houses  intended  for  the 
barter  and  sale  of  goods  and  merchandise 
of  any  description  or  for  the  conduct  of  any 
business,  is  sought  to  be  constructed. 

Any  one  desiring  to  erect  such  a  business 
house  at  any  place  within  the  City  outside 
the  fire  limits,  as  designated  at  the  time  of 
the  enactment  of  tbe  ordinance  or  as  may 
be  hereafter  designated  by  ordinance.  Is  by 
the  ordinance  required  to  apply  to  the  Board 
of  Commissioners  for  a  permit  for  that  pur- 
pose, showing  the  location  of  the  proposed 
building.  If  the  Board  is  satisfied  that 
there  are  not  more  residences  than  business 
houses  within  a  radius  of  300  feet  from  the 
proposed  site,  "and  that  the  applicant  is  en- 
titled to  such  permit,"  then,  under  the  ordi- 
nance, the  permit  shall  issue. 
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If,  however,  Oie  site  of  the  proposed  bnsl- 
ness  house  be  within  "a  residence  district," 
that  Is,  a  district  containing  more  residences 
than  business  houses  within  a  radius  of  300 
feet  from  the  contemplated  site,  there  must 
accompany  the  application  the  consent  of 
three-fourths  of  the  property  owners  owning 
property  within  the  district.  In  such  event 
the  permit  shall  Issue,  provided  "that  the 
building  for  which  such  permit  Is  granted 
must  be  of  a  design  approved  by  the  building 
Inspector." 

Where,  within  "a  residence  district,"  there 
are  two  or  more  adjoining  business  houses 
which  were  erected  prior  to  the  enactment 
of  the  ordinance,  and  the  proposed  business 
house  Is  to  be  constructed  "adjoining,  im- 
mediately contiguous  to  or  in  extension  of 
an  existing  business  bouse,"  then  the  consent 
of  property  owners  as  otherwise  required  is 
not  necessary. 

Violation  of  the  ordinance  Is  made  a  mis- 
demeanor, subject  to  a  fine  of  not  less  than 
$50.00  nor  more  than  $200.00.  Every  act 
done  toward  the  location  and  erection  of  a 
business  house  without  the  required  permit. 
Is  made  a  separate  offense. 

The  plaintiff  owns  a  lot  at  the  corner  of 
Ross  and  Fltzbugh  Avenues  in  the  City  of 
Dallas,  fronting  80  feet  on  Ross  Avenue,  and 
within  "a  residence  district"  as  defined  by 
the  ordinance.  It  was  purchased  by  him  for 
the  purpose  of  erecting  business  houses  upon 
it.  As  a  residence  lot  It  was  worth  at  the 
time  of  the  trial  $4,500.00;  as  a  business  lot, 
$8,500.00.  The  ordinance  was  not  in  force 
at  the  time  plaintiff  contracted  to  purchase 
the  lot  in  May,  1915.  It  was  not  enacted  un- 
til July  19,  1915.  Before  purchasing  the  lot 
the  plaintiff  was  advised  by  the  City  Attor- 
ney that  there  was  no  law  prohibiting  Its 
use  for  store  houses,  but  that  one  might  be 
enacted.  Early  in  June,  1915,  the  plaintiff 
sought  a  permit  for  the  erection  of  his  hous- 
es, but  it  was  refused  by  the  Commissioner 
of  Streets  and  Buildings.  He  renewed  bis 
effort  on  July  14,  by  written  application, 
stating  that  the  proposed  store  houses  were 
to  front  on  Ross  Avenue,  to  be  of  brick,  one 
story  In  height,  of  artistic  design,  set  bacic 
at  least  ten  feet  from  the  property  line,  to 
cost  approximately  $6,500.00,  and  to  be  con- 
structed In  accordance  with  the  laws  of  the 
City.  His  application  was  again  denied.  A 
few  dhys  later  the  ordinance  was  enacted. 

The  suit  was  one  to  compel  the  issuance 
of  a  building  permit  and  to  restrain  the  City 
and  its  officers  from  interfering  with  the 
plaintiff's  erection  of  store  houses  on  his  lot 
The  ordinance  was  pleaded  as  the  defense  to 
the  action. 

A  judgment  for  the  defendants  was  affirm- 
ed and  the  validity  of  the  ordinance  sustain- 
ed by  a  majority  of  the  Honorable  Court 
of  Civil  Appeals  for  the  Fifth  District  (189 


S.  W.  999),  Associate  Justice  Talbot  dissent- 
ing from  the  decision. 

The  ordinance  takes  no  heed  of  the  char- 
acter of  business  to  be  conducted  In  the  store 
house  which  It  condemns.  It  disregards  ut- 
terly the  fact  that  the  business  may  be  le- 
gitimate, altogether  lawful,  in  no  way  harm- 
ful and  even  serve  the  convenience  of  the 
neighborhood.  Its  prohibition  is  absolute. 
No  business  house  of  any  kind,  for  the  sale 
of  goods  of  any  character,  or  for  the  conduct 
of  any  business  whatsoever,  is  Its  command, 
shall  be  permitted  wittilD  "a  residence  dis- 
trict" without  the  consent  of  three-fourths 
of  the  property  owners  of  the  district,  and. 
In  addition,  the  building  inspector's  approv- 
al of  the  design  of  the  structure.  E<ven  If 
the  necessary  consent  of  the  property  owners 
Is  obtained,  and  though  the  building  is  to 
be  one  safe  and  substantial,  yet,  according 
to  the  ordinance,  if  its  architectural  design 
does  not  accord  with  the  taste  of  the  build- 
ing inspector.  Its  construction  is  no  less  pos- 
itively interdicted.  No  rule,  no  standard, 
no  regulation  of  any  kind  is  given  whereby 
the  applicant  may  know  to  what  particular 
design  of  building  he  must  conform.  If  the 
design,  whatever  Its  merits,  does  not  suit  the 
Inspector,  It  Is  within  his  uncontrolled  pow- 
er to  prohibit  the  building. 

The  justification  for  this  far-reaching  mu- 
nicipal law,  as  urged  on  behalf  of  the  City, 
is  that  it  is  but  a  rightful  exercise  of  its 
police  power,  as  conferred  by  a  general  char- 
ter provision  granting  It  the  authority  to  pro- 
tect by  ordinance  "health,  life  and  property," 
abate  nuisances,  preserve  and  enforce  "tiie 
good  government,  order  and  security"  of  tho 
City,  and  to  protect  "the  lives,  health  and 
property"  of  its  inhabitants. 

Passing  by  the  question  as  to*whether  thfl 
specific  power  to  regulate  the  location  of  store 
houses — ^limiting  rights  of  property  secured 
to  every  citizen  under  the  general  laws  of 
the  State,  may  be  deduced  from  any  such 
general  charter  provision,  or  may  not  be  ex- 
ercised by  a  city  at  all  in  the  absence  of  ex- 
press statutory  or  charter  grant  (Pye  v.  Pe- 
terson, 45  Tex.  312,  23  Am.  Rep.  608;  People 
V.  City  of  Chicago,  261  HI.  16,  103  N.  B.  609, 
49  L.  R.  A.  [N.  S.]  438,  Ann.  Cas.  1915A,  292; 
Clements  v.  McCabe,  210  Mich.  207, 177  N.  W. 
722),  we  win  deal  at  once  with  what  we  con- 
sider the  larger  question  In  the  case,  name- 
ly: "Whether  under  the  authority  of  the  po- 
lice power  the  dtisen  may  be  denied  the 
right  to  erect,  and  in  effect  the  right  to  own, 
a  store  house  In  a  residence  portion  of  a 
city,  for  the  conduct  of  a  lawful,  inoffensive 
and  harmless  business. 

[1]  Property  in  a  thing  consists  not  mere- 
ly In  its  ownership  and  possession,  but  In 
the  unrestricted  right  of  use,  enjoyment  and 
disposal.  Anything  which  ,  destroys  any  of 
these  elements  of  property,  to  that  extent 
destroys  the  property  Itself.    The  substan- 
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tial  valne  of  property  lies  In  its  use.  If  the 
rigbt  of  use  be  denied,  the  value  of  the  prop- 
erty l8  annihilated  and  ownership  Is  ren- 
dered a  barren  right.  Therefore  a  law 
whl<A  forbids  the  use  of  a  certain  kind  of 
pi'vperty,  strips  it  of  an  essential  attribute 
and  in  actual  result  proscribes  its  ownership. 

[2,  3]  The  police  power  is  a  grant  of  au- 
thority from  the  people  to  their  government- 
al agents  for  the  protection  of  the  health,  the 
safety,  the  comfort  and  the  welfare  of  the 
public.  In  its  nature  it  is  broad  and  com- 
prehensive. It  Is  a  necessary  and  salutary 
power,  since  without  it  society  would  be  at 
the  mercy  of  individual  interest  and  there 
would  exist  neither  public  order  nor  security. 
While  this  is  true,  it  is  only  a  power.  It  Is 
not  a  fight.  The  powers  of  government,  un- 
der our  system,  are  nowhere  absolute.  They 
are  but  grants  of  authority  from  the  people, 
and  are  limited  to  their  true  purposes.  The 
fundamental  rights  of  tbe  people  are  inher- 
«it  and  have  not  been  yielded  to  goverment- 
al  control.  They  are  not  the  subjects  of 
governmental  authority.  They  are  the  sub- 
jects of  individual  authority.  Constitution- 
al powers  can  never  transcend  constitution- 
al rights.  The  police  power  is  subject  to  the 
limitations  imposed  by  the  Constitution  up- 
on every  power  of  government;  and  it  will 
not  be  suffered  to  invade  or  im'pair  the  fun- 
damental liberties  of  the  citizen,  those  nat- 
ural rights  which  are  the  chief  concern  of 
the  Constitution  and  for  whose  protection  It 
was  ordained  by  the  people.  All  grants  of 
power  are  to  be  interpreted  in  the  light  of 
the  maxims  of  Magna  Charta  and  the  Com- 
mon Law  as  transmuted  into  the  Bill  of 
Rights;  and  those  things  which  those  max- 
ims forbid  cannot  be  regarded  as  within  any 
grant  of  authority  made  by  the  people  to 
their  agents.  Cooley,  Const.  Llm.  209.  In 
oar  Constitution  the  liberties  protected  by 
the  Bill  of  Rights  are,  by  express  provision, 
"excepted  out  of  the  general  powers  of  gov- 
ernment" It  is  declared  that  they  "shall 
forever  remain  inviolate,"  and  that  "all  laws 
contrary  thereto  shall  be  void." 

[4]  To  secure  their  property  was  one  of 
the  great  ends  for  which  men,  entered  into 
society.  The  right  to  acquire  and  own  prop- 
erty, and  to  deal  with  it  and  use  It  as  the 
owner  chooses,  so  long  as  the  use  harms  no- 
body. Is  a  natural  right  It  does  not  owe  its 
OTlg^  to  constitutions.  It  existed  before 
them.  It  is  a  part  of  the  citizen's  natural 
liberty — an  expression  of  his  freedom,  guar- 
anteed as  Inviolate  by  every  American  Bill 
of  Righta 

It  is  not  a  right,  therefore,  over  which  the 
police  power  is  paramount  Like  every  oth- 
er fundamental  liberty,  it  is  a  right  to  which 
the  police  power  Is  subordinate. 

It  is  a  right  which  takes  into  account  tbe 
equal  rights  of  others,  for  It  is  qualified  by 
the  obligation  that  the  use  of  the  property 


shall  not  be  to  tbe  prejudice  of  Sthers.  But 
if  subject  alone  to  that  qualification  the  cit- 
izen is  not  free  to  use  his  lands  and  his 
goods  as  he  chooses,  it  is  difficult  to  perceive 
wherein  his  right  of  property  has  any  exist- 
ence. 

The  ancient  and  established  maxims  of 
Anglo-Saxon  law  which  protect  these  funda- 
mental rights  In  the  use,  oijoyment  and 
disposal  of  private  property,  are  but  tbe 
outgrowth  of  the  long  and  arduous  experi- 
emoe  of  manlEind.  They  embody  a  painful, 
tragic  history — the  record  of  the  struggle 
against  tyranny,  the  overseershlp  of  prefects 
and  the  overlordsbip  of  kings  and  nobles, 
yritea  nothing  so  well  bespoke  the  serfdom 
at  the  subject  as  his  Incapability  to  own 
IMwperty.  They  proclaim  the  freedom  of 
men  from  those  odious  despotisms,  their 
liberty  to  earn  and  possess  their  own,  to 
deal  with  it,  to  use  it  and  dispose  of  it,  not 
at  tbe  l>ebest  of  a  master,  bat  in  the  manner 
that  befits  tree  men. 

Laws  are  seldcnn  wiser  than  the  experioice 
of  mankind.  These  great  maxims,  wbicb  are 
but  the  reflection  of  that  experience,  may  be 
better  trusted  to  safeguard  the  interests  of 
mankind  than  experimental  doctrines  .whose 
Inevitable  end  will  be  the  subversion  of  all 
private  right 

[f]  Tbe  police  power  is  founded  in  pnblic 
necessity,  and  only  public  necessity  can 
Justify  its  exercise.  The  result  of  its  opera- 
tion is  naturally,  In  most  Instances,  the 
abridgment  of  private  rights.  Private  rights 
are  never  to  be  sacrificed  to  a  greater 
extent  than  necessary.  Therefore,  the  return 
for  their  sacrifice  through  the  exercise  of 
the  police  power  should  be  the  attainment  of 
some  public  object  of  sufficient  necessity  and 
Importance  to  Justly  warrant  the  exertion  of 
the  power^ 

The  pubUc  health,  the  public  safety,  and 
the  pnblic  comfort  are  properly  objects  of 
this  high  Importance;  and  private  rights, 
under  reasonable  laws,  must  yield  to  their 
security. 

[6]  Since  the  right  of  the  citizen  to  use 
bis  property  as  he  chooses  so  long  as  he 
harms  nobody,  is  an  inherent  and  constitu- 
tional right,  the  police  power  cannot  be 
invoked  for  the  abridgment  of  a  particular 
use  of  private  property,  unless  such  use 
reasonably  endangers  or  threatens  the  public 
health,  the  public  safety,  the  public  comfort 
or  welfare.  A  law  which  assumes  to  be  a 
police  regulation  but  deprives  the  citlzea 
of  the  use  of  his  property  under  the  pretense 
of  preserving  the  public  health,  safety,  com- 
fort or  welfare,  when  it  is  manifest  that  such 
is  not  the  real  object  and  purpose  of  the 
regulation,  will  be  set  aside  as  a  clear  and 
direct  Invasion  of  the  right  of  property 
without  any  compensating  advantages.  Cool- 
ey, Const  Llm.  248. 

These  established  rules,  provide  the  test 
for  the  validity  of  this  ordinance. 
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[7]  The  ordinance  Is  clearly  Hot  a  regula- 
tion for  the  protection  of  the  public  health, 
or  the  public  safety.  It  is  idle  to  talk  about 
the  lawful  business  of  an  ordinary  retail 
store  threatening  the  public  health  or  en- 
dangering the  public  safety.  It  Is  equally 
idle  in  our  opinion  to  speak  of  Ita  impairing 
the  public  comfort  or  as  being  injurious  to 
the  pnblic  welfare  of  a  community.  Retail 
stores  are  places  of  trade,  it  is  true,  but  as 
ordinarily  conducted  they  are  not  places  of 
noise  or  confusion.  This  is  particularly  true 
of  small  stores,  such  as  it  appears  the  plain- 
tiff contemplated  erecting.  The  ordinary 
trading  that  goes  on  within  them  is  repu- 
table and  honorable,  and  can  hurt  nobody. 
According  to  common  experience  it  Is  done 
In  an  orderly  manner.  It  could  disturb  or 
impair  the  comfort  of  only  highly  sensitlTe 
persons.  But  laws  are  not  made  to  suit  the 
acute  sensibilities  of  such  persons.  It  is 
with  common  humanity — the  average  of  the 
people,  that  police  laws  must  deal.  A  lawful 
and  ordinary  use  of  property  is  not  to  be 
prohibited  because  repugnant  to  the  senti- 
ments of  a  particular  class.  The  ordinance 
visits  upon  ordinary  retail  stores,  engaged 
in  a  useful  business,  conducted  in  an  orderly 
manner,  frequented  and  availed  of  by  respect- 
able people,  and  doubtless  serving  as  a  con- 
vodence  to  many,  all  the  proscription  visited 
upon  common  nuisances.  In  the  face  of 
common  knowledge  that  they  are  ordinarily 
respectable  and  peaceable  places  for  the 
conduct  of  perfectly  lawful  pursuits  evolved 
out  of  recognized  customs  and  habits  of  the 
people  as  old  as  American  life,  the  ordinance 
deals  with  them  as  though  they  had  all  the 
offensive  character  of  a  nuisance.  Bat  th^ 
treatment,  in  effect,  by  the  ordinance  as  a 
nuisance  does  not  make  them  so.  It  Is  a 
doctrine  not  to  be  tolerated  in  this  country 
that  either  State  or  municipal  authorities 
can  by  their  mere  declaration  make  a  par- 
ticnlar  use  of  property  a  nuisance  which  Is 
not  so,  and  subject  it  to  the  ban  of  absolnte 
prohibition.  Tates  v.  Milwaukee,  10  Wall. 
497,  19  L.  Ed.  984. 

If  the  presoice  of  a  store  in  a  residence 
district  of  the  City  is  a  hurtful  thing,  so 
much  so  as  to  warrant  its  proscription  by 
law,  certainly  it  is  not  rendered  less  harm- 
ful by  the  fact  that  three-fourths  of  the 
property  owners  of  the  Immediate  area — 
many  of  whom  may  not  reside  there  at  all, 
consent  to  its  presence.  Yet,  this  ordinance, 
while  treating  the  presence  of  a  store  as  so 
injurious  to  the  public  as  to  Justify  the 
extreme  penalty  of  its  absolute  prohibition, 
recognizes  that  If  a  certain  number  of  prop- 
erty owners  of  the  district  approve  of  its 
presence,  all  of  its  injurious  properties  will 
disappear. 

This  feature  of  the  ordinance,  in  our 
opinion,  reveals  its  true  purpose.  It  reveals 
with  reasonable  clearness  that  its  object  is 
not  to  protect  the  public  health,  safety  or 


welfare  from  any  threatening  injury  from  a 
store,  but  to  satisfy  a  sentiment  against 
the  mere  presence  of  a  store  in  a  residence 
part  of  the  City. 

It  is  doubtless  offensive  to  many  people  for 
a  store  to  be  located  within  a  given  area 
where  they  own  residence  propa:ty.  Others 
would  poasibly  regard  the  store  as-  a  con- 
venience. An  (esthetic  sense  might  condemn 
a  store  building  within  a  residence  district 
as  an  alien  thing  and  out  of  place,  cr  aa 
marring  its  architectural  symmetry.  Bat 
It  is  not  the  law  of  this  land  that  a  man 
may  be  deprived  of  the  lawful  use  of  his 
property  because  his  tastes  are  not  in  accord 
with  those  of  his  neighbors.  The  law  is  that 
he  may  use  it  as  he  chooses,  regardless  of 
their  tastes,  if  in  its  use  he  does  not  harm 
them.  Under  the  Common  Law  and  in  a 
free  country  a  man  has  the  unqualiped  rlg^t 
to  erect  upon  his  land  non-hazardous  build- 
ings in  keying  with  his  own  taste  and 
according  to  his  own  convenience  and  means, 
without  regard  to  whether  they  conform  in 
size  or  appearance  to  other  structures  in  the 
same  vicinity,  even  though  they  may  tend 
to  depreciate  the  value  of  surrounding  im- 
proved and  unimproved  property.  Bostock 
V.  Sams,  95  Md.  400,  62  AU.  665,  69  L.  R.  A. 
282,  93  Am.  St.  Rep.  394. 

It  woqld  be  tyranny  to  say  to  a  poor  man 
who  happens  to  own  a  lot  within  a  residence 
district  of  palatial  structures  and  bis  title 
subject  to  no  servitude,  that  be  could  not 
erect  an  humble  home  upon  it  suited  to  bis 
means,  or  that  any  residence  he  might  erect 
must  equal  In  grandeur  those  about  it 
Under  his  constitutional  rights  he  could  erect 
such  a  structure  as  he  pleased,  so  ^ong  as  it 
was  not  hazardous  to  others.  It  might  pro- 
claim his  poverty;  it  might  advertise  the 
humbleness  of  his  station ;  it  might  stand  as  a 
speaking  contrast  between  bis  financial  rank 
and  that  of  his  neighbors.  Yet,  it  would  be 
his  "castle";  and  the  Constitution  would 
shield  him  in  its  ownership  and  in  its  use. 

If  the  citizen  is  not  to  be  left  free  to  de- 
termine the  arcbitecture  of  bis  own  boose, 
and  the  lawful  and  untnjurious  use  to  wliich 
he  will  put  it;  if  he  is  not  to  be  permitted 
to  Improve  his  land  as  he  chooses  without 
hurt  to  bis  neighbors ;  if  by  law  be  is  to  be 
allowed  to  do  these  things  only  as  oflSdals 
or  the  public  shall  decree,  or  as  may  for  the 
time  suit  the  taste  of  a  part  of  the  communi- 
ty, the  law  might  as  well  deal  candidly  with 
him  and  assert  that  he  holds  his  property 
altogether  at  public  sufferance.  It  might  as 
well  prescribe  the  kind  of  clothes  he  and  his 
family  shall  wear  and  the  sort  of  food  they 
shall  eat.  Some  people  are  as  much  offmd- 
ed  by  the  clothes  and  diet  of  other  people  as 
they  are  by  the  style  of  their  houses.  As  a 
great  Judge  has  warned: 

"Such  legislation  may  invade  one  class  of 
rights  to-day  and  another  to-morrow,  and  if 
it  can  be  sanctioned  by  the  Constitution,  while 
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far  removed  in  time,  we  will  not  be  far  away  in 
practical  statesmanship  from  those  ages  when 
governmental  prefects  supervised  the  building 
of  houses,  the  rearing  of  cattle,  the  sowing  of 
seed  and  the  reaping  of  grain,  and  governmen- 
tal ordinances  regulated  the  movements  and 
labor  of  artisans,  the  rate  of  wages,  the  price 
of  food,  the  diet  and  clothing  of  the  people, 
and  a  large  range  of  other  affairs  long  since 
in  all  civilized  lands  regarded  as  outside  of  gov- 
ernmental functions."  In  re  Jacobs,  98  N.  T. 
98,  50  Am.  Rep.  636. 

City  ordinances  of  the  same  kind  as  tbis 
one,  seeking  to  Interdict  the  presence  of 
stores  within  residence  districts  of  cities, 
have  generally  been  held  unconstitutional 
by  American  courts,  as  an  unwarranted  In- 
vasion of  the  right  o£  private  property  and 
not  to  be  suffered  under  the  guise  of  the  po- 
lice power.  People  v.  Olty  of  Chicago,  261 
111.  16,  108  N.  B.  609,  4»  L.  E.  A.  (N.  S.)  438, 
Ann.  Cas.  1815a,  292;  Wllllson  v.  CoOke,  54 
Colo.  820,  130  Paa  828,  44  L.  R.  A.  (N.  S.) 
1030;  Calvo  V.  City  of  New  Orleans,  136  La. 
480,  67  South.  338;  St.  Louis  v.  Dorr,  145 
Mo.  485,  41  S.  W.  1094,  46  8.  W,  976,  42  L. 
R.  A.  686,  68  Am.  St.  Rep.  575;  2  Dillon, 
Munlc.  Corp.  (6th  Ed.)  S  695. 

Like  municipal  regulations  Interfering 
with  private  property  rights  and  founded 
upon  purely  sestbetic  considerations,  are 
universally  held  invalid.  Haller  Sign  Works 
T.  Physical  Culture  School,  249  111.  436,  94 
N.  E.  920,  34  L.  R.  A.  (N.  S.)  098;  City  of 
Passaic  V.  Paterson  Bill  Posting,  etc.,  Co., 
72  N.  J.  Law,  285,  62  AU.  267,  111  Am.  St 
Rep.  676,  5  Ann.  Cas.  995 ;  Byrne  v.  Mary- 
land Realty  Co.,  129  Md.  202,  98  Atl.  547, 
L.  R.  A.  1917A,  1216 ;  Quintinl  v.  City  of  Bay 
St.  Louis,  64  Miss.  483,  1  South.  625, '60  Am. 
Bep.  62;  Commonwealth  v.  Boston  Advertis- 
ing Co.,  188  Mass.  348,  74  N.  E.  601,  69  L. 
R.  A.  817,  108  Am.  St.  Bep.  464;  Fruth  v. 
Board  of  Affairs,  75  W.  Va.  456,  84  &  K  105, 
L.  R.  A.  1915C,  981 ;  State  v.  Stahbnan,  81 
W.  Va.  335,  94  a.  E.  497,  L.  R.  A.  1918G,  77; 
Vamey  &  Qreen  v.  Wlliiams,  155  Cal.  318, 
100  Pac.  867,  21  L.  R.  A.  (N..S.)  741,  182  Am. 
St.  Rep.  88;  People  v.  Murphy,  195  N.  Y. 
127,  88  N.  B.  17,  21  L.  R.  A.  (N.  S.) ;  Freund 
on  Police  Power,  g  181.     . 

[I]  A  further  vice  in  the  ordinance  is  that 
even  with  the  necessary  consent  of  the  prop- 
erty owners  of  the  district,  a  business  house 
may  not  t>e  erected  within  it  except  upon  the 
boilding  inspector's  approval  of  the  design 
of  the  bnilding.  No  rule  or  standard  is  giv- 
en to  govern  the  applicant  in  fashionisil 
the  design  of  his  building  or  to  govern  .the 
inspector  in  ajM)roving  or  rejecting  it.  The 
ordinance  leaves  It  to  the  unbridled  discre- 
tion of  the  inspector  to  disapprove  the  de- 
sign, resulting  in  a  refusal  of  the  permit  and 
the  prohibition  of  the  building.  This  leaves 
the  right  to  construct  the  building  subject  to 
the  arbitrary  discretion  of  the  inspector,  and 
of  itself  renders  the  ordinance  void.    The 


very  essence  of  American  constitutions  Is 
that  the  material  rights  of  no  man  shall  be 
subject  to  the  mere  will  of  another.  Tick 
Wo  V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064, 
30  L.  Ed.  220. 

Ordinances  containing  similar  provisions 
have  repeatedly  been  held  unconstitutional. 
Mayor  of  Baltimore  v.  Radecke,  49  Md.  217, 
33  Am.  Rep.  239;  Bostock  v.  Sams,  95  Md. 
400,  52  Atl.  665,  59  L.  R.  A.  282,  93  Am.  St. 
Rep.  394;  City  of  Richmond  v.  Dudley,  129 
Ind.  112,  28  N.  E.  312,  13  L.  B.  A.  587,  28 
Am.  St.  Rep.  180 ;  City  of  Plymouth  v.  Schul- 
theis,  135  Ind.  339,  35  N.  E.  12;  State  v. 
Tenant,  110  N.  C.  609,  14  8.  E.  387,  15  L.  R. 
A.  423,  28  Am.  St.  Rep.  715;  City  Council 
of  Montgomery  v.  West,  149  Ala.  311,  42 
South.  1000,  9  L.  R.  A.  (N.  S.)  659,  123  Am. 
St.  Rep.  33,  and  notes,  13  Ann.  Cas.  651. 
And  see  Judge  Davidson's  dissenting  opin- 
ion in  the  Broussard  Case,  74  Tex.  Cr.  R. 
333, 169  S.  W.  665,  L.  R.  A.  1018B,  1091,  Ann. 
Cas.  1917E,  919. 

Two  decisions  of  the  Supreme  Court  of  the 
United  States  are  relied  on  by  the  Honorable 
Court  of  Civil  Appeals  In  support  of  the 
validity  of  this  ordinance.  They  are:  Sligh 
V.  Klrkwood,  237  U.  S.  52,  35  Sup.  Ct.  501, 
59  L.  Ed.  835,  and  Reinman  v.  Little  Rock, 
237  U.  S.  171,  35  Sup.  Ct.  611,  69  L.  Ed.  900. 
Neither  decision  is  authoritative  upon  the 
question  here.  The  first  affirmed  the  valid- 
ity of  a  state  law  directed  at  the  shipment 
of  citrus  fruits  which  were  immature  and 
unfit  for  consumption.  The  law  was  readily 
sustainable  as  a  regulation  for  the  protection 
of  public  health.  The  other  decision  upheld 
the  ordinance  of  a  city  making  it  unlawful 
to  conduct  the  business  of  a  livery  stable; 
likewise  sustainable  as  a  regulation  in  the 
interest  of  public  health. 

Other  decisions  upholding  the  validity  of 
city  ordinances  interdicting  billboards  in 
populous  residence  districts,  such  as  .Cusack 
Co.  V.  City  of  Chicago,  242  U.  S.  526,  37  Sup. 
Ct  190,  61  L.  Ed.  472,, L.  B.  A.  1918A,  136, 
Ann.  Cas.  1917C,  594,  relied  upon  by  the  de- 
fendants in  error,  are  without  any  bearing 
here.  In  the  Cusack  Case  the  court  but 
gave  effect  to  the  decision  of  the  State  Su- 
preme Court  (267  lU.  314,  108  N.  E.  340.  Ann. 
Cas.  1916C,  .488)  which  had  found  that  .bUl- 
Imards  in  such  districts  created  danger  from 
fire,  t>ecanae  of  the  lodgment  of  combnstible 
material  against  them,  and  that  they  also 
afforded  protection  to  disorderly  and  law- 
breaking  persons. 

■  Another  decision  strongly  relied  on  by  the 
defendants  in  error  is  In  re  Opinion  of  the 
Justices,  234  Mass.  697,  127  N.  E.  525.  The 
decision  sustains  the  validity  of  an  ordinance 
segregating  manufacturing  and  commercial 
buildings  from  homes  and  residences.  But 
the  ordinance,  it  appears,  was  passed  under 
an  express  amendment  to  the  Constitution 
of  Massachusetts,  granting  to  .the  legislature 
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the  express  power  to  limit  buildings,  accord- 
ing to  their  use  or  construction,  to  specified 
districts  of  cities  and  towns.  We  have  in 
Texas  no  sucli  constitntional  provision. 

The  ordinance  here  is,  in  our  opinion, 
clearly  unconstitntlonal  and  void.  The  judg- 
ments of  the  Ck>urt  of  Civil  Appeals  and  Dis- 
trict  Court  are  therefore  reversed,  and  Judg- 
ment is  here  rendered  for  the  plaintiff  in 
error  awarding  him  the  relief  he  sought  in 
the  trial  court 

The  motion  for  rehearing  in  the  case  of  Jolm 
R.  Spenn  ▼.  (Xty  of  Dallas  et  al.  was  overruled, 
but  the  court,  of  its  own  motion,  modified  the 
judgment  heretofore  rendered,  and  ordered  that 
the  city  of  Dallas,  Its  officials,  etc.,  be  enjoined 
and  restrained  from  interfering  with  plaintiff  in 
error,  John  R.  Spann,  in  the  erection  of  the 
storehouses  on  the  lot  described  in  his  original 
petition. 


MoCARQELL  et  al.  V.  LEA  at  al.  (No.  3187.) 
(Supreme  Court  of  Texas.    Nov.  80,  1921.) 

1.  Evidence  «=382— Every  reasonable  Intend- 
ment in  favor  of  Judicial  sale. 

Courts  will  not  scrutinize  the  proceedings 
of  judicial  sales  with  a  view  to  defeating  them, 
but,  on  the  contrary,  every  reasonaltle  intena- 
ment  will  be  made  in  their  favor,  so  as  to  se- 
cure, if  it  can  be  done  consistent  with  legal 
rales,  the  object  they  were  intended  to  accom- 
plish. 

2.  Partition  «=»36— Intention  of  probate  conrt 
In  describing  land  to  be  sold  to  control. 

The  description  in  orders  for  the  sale  and 
conveyance  of  land  by  an  administrator  in  a 
partition  .proceeding  is  sufficiently  certain 
where  it  may,  by  means  of  extraneous  evidence, 
be  so  applied  te  the  land  as  to  reasonably  iden- 
tify it,  and  controlling  effect  lihould  be  given 
to  the  intention  of  the  court  as  it  may  be  rea- 
sonably gathered  from  the  entire  record  of  the 
administration. 

3.  Partition  «=336— Desortptlon  In  adminis- 
tration proceedings  held  to  authorize  admin- 
istrator's deed. 

Where  the  language  of  an  order  of  sale,  re- 
port of  sale,  and  order  of  confirmation,  in  ad- 
ministration proceedings,  when  applied  to  land 
by  means  of  extrinsic  evidence,  reveal  the  in- 
tention of  the  prolMtte  court  to  authorize  the 
sale  and  conveyance  of  certain  land,  the  ad- 
ministrator's deed  thereto  is  not  subject  to  col- 
lateral attacli  for  want  of  sufficient  description 
of  the  land  in  the  administration  proceedings. 

Error  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District. 

Suit  by  W.  K.  McCardell  and  others 
against  J.  V.  I«a  and  others.  Ftom  a  Judg- 
ment of  the  Court  of  Civil  Appeals  (200  S. 
W.  562),  aflSrming  a  Judgment  for  defend- 
ants, plaintiffs  bring  error.    Afiirmed. 


C.  F.  Stevens  and  Eittrell  &  Kittrell,  all 
of  Houston,  and  C.  W.  Nugent,  of  Galvest<Ki. 
for  plaintiffs  in  error. 

E.  B.  Pi(^ett,  Jr.,  of  Liberty,  for  defend- 
ants in  error. 

GREENWOOD,  J.  Plaintiffs  in  error 
brought  this  suit  against  defendants  in  error 
for  the  recovery  of.  an  undivided  "/s«  inter- 
est in  a  tract  of  some  1,431  acres  of  land 
out  of  the  J.  D.  Martines  leagues  in  Liberty 
county  numbered  6  and  9.  I>efendant8  in  er- 
ror answered  with  a  general  denial  and  a 
plea  of  not  guilty,  and  filed  a  cross-action 
against  plaintiffs  in  error  for  the  recovery 
of  the  entire  1,431-acre  tract. 

Trial  without  a  jury  resulted  in  a  Judg- 
.ment  that  plaintiff^  in  error  take  nothing 
by  thdr  suit,  and  that  defendants  in  error 
recover  on  their  cross^ction  the  title  to,  and 
possession  of,  the  1,431  acres  of  land.  On 
appeal  to  the  Court  of  Civil  Appeals,  the 
trial  court's  Judgment  was  affirmed  (Civ. 
App.)  200  8.  W.  562. 

James  Davis  died  owning  land  in  the  J. 
D.  Martinez  leagues,  some  of  it  lying 
east  and  some  of  it  lying  west  of  the  Trin- 
ity river,  including  that  in  controversy  on 
leagues  6  and  9,  both  of  which  lie  west  of 
the  river.  Plaintiffs  in  error  were  heirs  of 
James  Davis,  and  as  such  heirs  claimed  the 
undivided  interest  for  which  they  sued.  I>e- 
fendant  in  error  3.  V.  Lea  claimed  the  land 
recovered  by  Mm  as  purchaser  at  a  sale 
made  by  the  administrator  of  the  estate  of 
James  Davis.  The  question  presented  by 
plaintiffs  in  error  is:  Was  there  sudi  de- 
scription of  the  land  in  the  administration 
proceedings  as  to  authorise  the  conveyance 
of  the  estate's  title  by  the  administrator? 

The  facts  to  be  considered  in  determining 
whether  the  probate  court  had  empowered 
the  administrator  to  sell  and  convey  the  land 
in  controversy,  may  he  briefly  stated  as  fol- 
lows: 

James  Davis  at  one  time  evened  all  of  the 
Martinez  leagues  numbered  6  and  9.  He  con- 
veyed two  tracts,  aggregating  960  acres,  out 
of  the  two  leagues.  Soon  after  his  death, 
the  heira  of  James  Davis  conveyed  1,280 
acres  out  of  said  leagues  in  two  tracts,  by 
deeds  reciting  that  it  was  the  Intention  of 
James  Davis  to  convey  the  tracts  in  his  life- 
time, and  that  the  grantees  were  equitably 
entitled. thereto.  Prior  to  July  «,  187S,  the 
administrator  of  the  estate  of  James  Davis 
bad  conveyed  isix  tracts  ont  <rf  the  two 
leagues,  aggregating  4,028%  acred.  If  eadi 
of  the  two  leagues  had  in  fact  contained  4,- 
42S  acres,  there  would  have  remained  of 
same  2,587%  acres,  which  had  not  been  con- 
veyed by  James  Davis  or  his  heirs  or  the  ad- 
ministrator of  his  estate.  The  actual  acre- 
age belonging  to  the  estate  and  subject  to 
distribution  between  the  heirs,  on  July  9, 
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187S,  In  the  two  leagaes,  appears  to  bare 
been  not  2,587^  acres,  bnt  to  bave  been  4,- 
177  acres,  tbe  excess  in  acreage  being  dllscov> 
ered  many  years  subsequent  to  tbe  probate 
proceedings  berelnafter  set  out.  Tbe  admin- 
istrator and  all  parties  Interested  in  tbe-  es- 
tate believed  tbat  tbe  unsold  land  belonging 
to  the  estate  in  the  Martinea  leagues  num- 
bered 6  and  9,  on  July  9,  1876,  was  2,739 
acrea 

On  March  7,  1874,  in  the  administration 
of  James  Davis'  estate,  the  administrator 
reported  to  tbe  probate  court  the  lands  un- 
disposed of  and  subject  to  distribution  be- 
tween the  heirs  and  distributees.  Among 
such  lands  were: 

"2,145  acres,  J.  D.  Martinez,  east  side  of  river 
Trinity  in  Liberty  county,  "White  Oak  league'; 
2,739  acres,  J.  D.  Martinez,  west  side  of  said 
river,  in  Idlwrty  connty." 

On  July  9,  1875,  with  all  persons  interest- 
ed as  heirs  and  distributees  of  the  estate  ap- 
pearing and  consenting,  the  probate  court 
appointed  commissioners  to  partition  all  the 
lands  mentioned  in  the  foregoing  report  be- 
tween the  heirs  and  distributees. 

On  July  9,  1875,  the  commissioners  report- 
ed that  the  land  ordered  partitioned  was  of 
such  character  and  so  situated  that  no  Jnst 
division  thereof  among  the  heirs  could  be 
made  without  diminishing  the  value  of  the 
land,  and,  on  the  same  day,  the  probate  court 
confirmed  tbe  commissioners'  report,  and, 
with  the  consent  of  all  tbe  heirs  and  dis- 
tributees, the  eonrt  ordered  tbe  land  sold  by 
tbe  administrator  for  cash  on  the  first  Tues- 
day in  October  next,  within  legal  hours,  at 
public  outcry,  to  the  highest  bidder,  before 
the  courthouse  door  at  Cold  Springs,  and  or- 
dered the  administrator  to  malce  due  report, 
of  his  actions.  In  the  commissioners'  report, 
and  in  the  order  of  sale,  were  included: 

"2145  acres,  J.  D.  Martinez,  east  side  Trin- 
ity river  in  Liberty  county,  "White  Oalt 
league,'"  and  "2739  acres,  J.  D.  Martinez, 
west  side  said  river  in  Liberty  comity." 

On  November  1,  1875,  the  administrator 
reported  to  the  probate  court  that,  in  pur- 
suance of  the  court's  order,  be  liad  sold,  on 
tbe  first  Tuesday  in  October,  within  lawful 
hours,  at  public  outcry,  at  the  courthouse 
door  in  Cold  Springs,  lands  described  by  lot 
numbers  from  1  to  13,  including: 

liOt  No.  >,  sm  aerM,  Martlaei  grant  east  of 

the  Trinity  In  Liberty  county.  J.  V.  Lea,  tor  ^.10 
Lot  No.  Z,  621  acre*  of  tbe  some  to  tbe  same 

J.  V.  Lea,  for 

Lot  No.  4,  <U  acrea  of  same  to  the  same  J,  V. 

Laa  tor  

Lot  No.  6,  20  acres,  Martinez,  east  of  Trinity 

river  in  Liberty  county,  to  J.  V.  Lea,  tor 

Lot  No.  t,  6S4%  acres,  same  to  tbe  same,  tor. . 
Lot  No.  7,  684  acres,  same  to  James  Davis,  tor 
Lot  No.  8,  684%  acres,  same  to  O.  B.  Byrd,  for 
Lot  No.  U.*6S4%  acres,  Martinez,  west  Trinity 

la  liiberty  county,  to  A,  a.  Searcy,  for 68.47 


68  JO 

61JD 

29.59 
68.40 
61.62 
a.62 


On  November  6,  1875,  the  probate  court 
confirmed  the  sales  reported,  by  an  order 
duly  entered  on  its  minutes,  reciting  that  the 
administrator  was  reporting  sales  made  in 
pursuance  of  an  order  of  the  court,  and  di- 
recting the  administrator  to  make  titles  on 
compliance  by  the  purchaser  with  the  terms 
of  the  sales. 

It  was  esta1>Ilshed  by  parol  evidence  that 
at  the  sale  the  administrator  had  some  kind 
of  a  sketch  made  by  surveyors,  and  a  black- 
board plat,  which  showed  the  unsold  land 
belonging  to  the  estate.  The  blackboard  plat 
showed  the*  unsold  land  on  the  Martines 
leagues  numbered  6  and  9,  west  of  Trinity 
river,  to  l>e  subdivided  Into  four  lots,  each 
calling  for  684%  acres,  and  numbered  re-, 
spectively  lot  No.  6,  lot  No.  7,  lot  No.  8,  and 
lot  No.  11.  Lot  No.  11  was  first  sold  to  A.  B. 
Searcy;  lot  No.  8  was  next  sold  to  O.  B. 
Byrd;  -  lot  No.  7  was  next  sold  to  James 
Davis;  and  lot  No.  6.  was  next  sold  to  de- 
fendant in  error  J.  V.  lea.  After  confirma- 
tion of  the  retort  of  the  sales  and  payment 
of  bids,  the  administrator  executed  deeds  to 
the  purchasers  to  the  respective  tracts  pur- 
chased by  them,  such  deeds  describing  tbe 
boundaries  of  eacb  lot  in  accordance  with 
the  bla<^board  plat  There  is  no  substantial 
difference  between  the  description  of  the 
1,431  acres  of  land  In  the  administrator's 
deed  t9  J.  V.  Lea,  as  its  terms  were  proven 
by  parol,  and  in  the  petition  and  Judgment 
herein. 

These  proceedings  disclose  not  an  order  for 
the  sale  of  an  undefined  portion  of  a  larger 
tract  of  land,  but  an  order  for  the  sale  of 
tbe  land  not  previously  disposed  of,  and  still 
belonging  to  tbe  estate  of  James  Davis  in  the 
J.  D.  Martinez  leagaes  6  and  9,  in  Liberty 
county,  west  of  the  Trinity  river,  estimated 
at  2,739  acres. 

This  conclusion  is  inevitable  it  we  give  ef- 
fect to  the  manifest  intent  and  purpose  of 
the  probate  court  to  effect  a  partition  be- 
tween the  heirs  of  all  undisposed  of  land 
belonging  to  the  estate,  by  means  of  a  dis- 
tribution of  the  proceeds  of  tbe  sale  thereof, 
or,  if  we  adopt  the  probate  court's  own  in- 
terpretation of  the  order  of  sale  in  its  decree 
confirming  the  sales  by  the  administrator, 
not  of  a  part  but  of  all  the  undisposed  of 
lands  of  the  estate  in  these  two  leagues, 
wherein  it  is  expressly  recited  that  such 
sales  had  been  made  tn  pursuance  of  the 
court's  previous  order. 

The  order  of  sale  was  designed  to  enable 
the  court  to  effect  a  final  settlement  and  dis- 
tribution of  the  estate.  It  ought  not  to  be  so 
construed  as  to  defeat  the  court's  design. 
Tet  that  design  must  have  failed  of  accom- 
plishment through  a  sale  which  would  have 
left  undivided  and  unsold  a  portion  of  the  es- 
tate's lands. 

The  sale  ordered  was  for  the  benefit  of 
the  helis,  who  were  entitled  to  all  its  pro- 
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ceeds.  With  the  heirs  appearing  and  assent- 
ing to  the  original  order  for  partition,  they 
and  the  court  clearly  meant  for  all  undis- 
posed of  lands  to  be  divided,  and  not  for  a 
mere  part  thereof  to  be  divided.  Had  the 
commissioners  proceeded  to  divide  all  the  es- 
tate's lands  in  the  Martinez  leagues  6  and  9, 
who  could  doubt  that  their  action  would 
have  been  warranted  by  the  court's  order? 
Tet  it  is  undeniable  that  whatever  lands 
were  first  meant  to  be  partitioned  were  later 
meant  to  be  sold. 

[1, 2]  It  should  now  be  accepted  as  settled 
in  this  state:  First,  that  "the  poUcy  of  the 
law  does  not  require  courts  to  scrutinise  the 
proceedings  of  a  Judicial  sale  with  a  view 
to  defeat. them;  on  the  contrary,  every  rea- 
'sonable  Intendment  will  be  made  in  their 
favor,  so  as  to  secure,  if  it  can  be  done  con- 
sistent with  legal  ruleg,  the  object  they  were 
intended  to  accomplish;"  second,  that  the 
description  in  probate  orders  for  the  sale 
and  conveyance  of  ^d  by  an  administrator 
is  sufficiently  certain  where  it  may,  by  means 
of  extraneous  evidence,  be  so  applied  to  the 
land  as  to  reasonably  identify  it;  and,  third, 
that  in  construing  probate  orders  controlling 
efTect  should  be  given  to  the  Intention  of 
the  court  as  it  may  be  reasonably  gathered 
from  the  entire  record  of  the  administration. 
Smith  V.  Crosby,  86  Tex.  18,  23  S.  W.  10,  40 
Am.  St.  Rep.  818;  Hermann  v.  likens,  90 
Tex.  453,  39  S.  W.  282;  Tafflnder  v.  Merrell, 
95  Tex.  101,  65  S.  W.  177,  93  Am.  St.  Rep. 
814;  Slaughter  v.  City  of  Dallas,  101  Tex. 
317,  107  S.  W.  48;  Holman  v.  Houston  Oil 
Co.  (Civ.  App.)  174  S.  W.  891;  Macinanus  v. 
Orlcney,  91  Tex.  31,  40  S.  W.  715;  Hurley  y. 
Barnard,  48  Tex.  88. 

We  follow  the  established  rule  of  construc- 
tion for  all  written  instruments  in  giving  the 
language  of  the  order  of  sale  that  interpre- 
tation which  makes  it  operative  instead  of 
that  which  would  Invalidate  It.  Hancock  v. 
Butler,  21  Tex.  806;  Curdy  v.  Stafford,  88 
Tex.  124,  30  S.  W.  651. 

[3]  Applying  the  language  of  the  report  of 
sales  and  of  the  order  of  confirmation  to  the 
lands  of  the  estate,  by  means  of  e.Ktraneous 
evidence,  we  find  that  the  administrator  pro- 
ceeded to  sell,  and  that  the  court  proceeded 
to  confirm  the  sales  of,  all  lands  belonging  to 
the  estate  in  the  Martinez  leagues,  including 
the  sale  of  the  land  in  controversy  to  defend- 
ant in  error,  J.  V.  Lea,  and,  that  the  court 
proceeded  further  to  adjudge  that  the  sales 
were  made  in  pursuance  of  the  court's  pre- 
vious order. 

The  lands  sold  were  described  In  the  ad- 
ministration proceedings,  subsequent  to  the 
order  of  sale,  as  lots  bearing  certain  num- 
bers, belonging  to  the  estate  in  the  J.  D.  Mar- 
tinez survey.  The  parol  evidence  disclosed 
that  before  the  sale  the  administrator  had 


subdivided  the  estate's  lands  Into  lots,  eacb 
lot  having  a  given  number  and  clearly  defined 
boundaries,  and  that  the  land  in  controversy 
was  designated  as  lot  numl>ered  6.  The  call, 
which  would  locate  the  lot  east  of  the  Trin- 
ity river,  being  inconsistent  with  the  boun- 
daries of  lot  No.  6,  and  being  the  mistaken 
call,  is  to  be  ignwed.  Wilson  v.  Giraud,  231 
S.  W.  1078.  We  think,  therefore,  that  the 
description  in  the  report  of  sales  and  order 
of  confirmation,  when  applied  to  the  land,  by 
the  use  of  extraneous  evidence,  did  Identify 
the  land  -with  reasonable  certainty.  Morri- 
son T.  Dailey,  6  8.  W.  427 ;  Spenoer  ▼.  IJery 
(Olv.  App.)  173  S.  W.  657. 

The  record  of  the  administration  taken  as 
a  whole,  aided  by  the  competent  parol  evi- 
dence, clearly  reveals  the  intention  of  the 
probate  court  to  authorize  the  sale  and  the 
deed,  as  made  by  the  administrator. 

The  correct  Judgments  were  rendered  by 
the  district  court  and  by  the  Court  of  Civil 
Appeals,  and  it  Is  ordered  that  said  Judg- 
ments be  affirmed. 


8CHAFF  at  al.  v.  MASON  at  al.  (No.  3534.)* 
(Supreme  Conrt  of  Texas.    Dec.  7,  1921.) 

1.  Courts  «=s3g7(S)— Decision  of  United  States 
Supreme  Court  settloa  nonllalillity  of  rail* 
road  company  under  government  oontroi. 

The  decision  by  the  Supreme  Court  of  the 
United  States  that  a  railroad  corporation  is 
not  liable  for  injuries  occasioned  b;  the  opera- 
tion of  the  railroad  by  the  Director  General 
under  federal  control  finally  settles  that  ques- 
tion. 

2.  Appeal  and  error  «=>I082(2)— Fundamental 
error  not  noticed  unless  assigned. 

An  error  not  assigned  in  the  petition  for 
writ  of  error  to  the  Court  of  Civil  Appeals  will 
not  be  considered  by  the  Supreme  Court,  even 
though  it  is  fundamental. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  Mrs.  Fannie  A.  Mason  and  oth- 
ers against  the  Missouri,  Kansas  ft  Texas 
Railway  Company,  Charles  E.  Schaff,  as  re- 
ceiver of  the  Company,  and  W.  D.  Hines, 
Director  General  of  Railroads.  A  judgment 
for  the  plaintiff  was  affirmed  by  the  Court 
of  Civil  Appeals  as  against  both  the  receiver 
and  the  Director  General,  but  the  suit  dis- 
missed as  to  the  Railway  Company  (222  S 
W.  288),  and  the  receiver  and  Director  Gener- 
al bring  error.  Judgment  affirmed  as  against 
the  Director  General  of  Railroads,  but  re- 
versed as  against  the  receiver  and  the  suit 
dismissed  as  to  him. 


4ts»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexai 
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G.  C.  Huff,  of  Dallas,  Scbluter  &  Singleton, 
of  Jefferson,  and  A.  H.  McEnlgfat,  of  Dallas, 
for  plaintiffs  in  error. 

S.  P.  Jones  and  Jones,  Sexton,  Cosey  & 
Jones,  all  of  Marshall,  and  Bartlett  &  Pot- 
man, of  Lbiden,  for  defendants  in  error. 

GREENWOOD,  J.  Defendants  In  error  re- 
covered a  Judgment  In  the  district  court 
against  the  Misaourl,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  and  against  plain- 
tiffs in  error  Obarles  E.  SChaff,  as  receWer 
of  the  inroperty  of  said  railway  company,  and 
W.  D.  Hines.  Director  General  of  Railroads, 
for  damages  sustained  by  them  from  the 
death  of  J.  H.  Mason,  the  husband  of  de- 
fendant in  error  Mrs.  Faunle  A.  Mason  and 
the  father  of  the  other  defendants  in  error. 
The  death  of  J.  H.  Mason  was  alleged  to  have 
been  the  proximate  result  of  negligence  on 
the  part  of  employees  of  the  railway  com- 
pany, the  receiver,  and  the  Director  General, 
in  the  operation  of  a  passenger  train  which 
struck  and  killed  J.  H.  Mason. 

It  was  shown  that  the  train  which  struck 
J.  H.  Mason  and  thus  caused  his  death  was 
at  the  time  being  operated  by  the  Director 
General  of  Railroads,  through  his  employees, 
though  it  was  a  part  of  the  property  of  the 
Missouri,  Kansas  &  Texas  Railway  Company, 
which  was,  prior  to  federal  control,  in  the 
hands  of  C.  E.  Scbaff,  as  receiver. 

On  appeal,  the  Texarkana  Court  of  Civil 
Appeals  affirmed  the  Judgment  of  the  dis- 
trict court  as  against  both  the  receiver  and 
the  Director  General  of  Railroads,  but  dis- 
missed the  suit  as  to  the  railway  company. 
222  S.  W.  288. 

A  writ  of  error  was  granted,  on  applica- 
tion of  the  receiver  and  of  the  Director  Gen- 
eral, because  of  the  conflict  between  the  de- 
cision of  the  Texarkaua  Court  of  Civil  Ap- 
peals, in  ordering  an  affirmance,  as  against 
the  receiver,  of  the  Judgment  rendered  on  a 
cause  of  action  arising  during  federal  con- 
trol, and  the  decisions  of  the  San  Antonio 
Court  of  Civil  Appeals  In  the  cases  of  Baker 
V.  Bell,  219  S.  W.  246,  and  G.,  H.  &  S.  A. 
Hy.  Ca  V.  Wurzbach,  219  S.  W.  253. 

After  the  writ  of  error  was  granted,  it 
was  determined  by  the  Supreme  Court  of  the 
United  States  that  the  Director  General 
alone  was  liable  and  suable  on  causes  of 
action  arising  while  the  government  was 
operating   the  railroads.     M.   P.   R.   Co.   v. 

Anlt,  256  U.  S.  .  41  Sup.  Ct.  593,  Co  L. 

Ed.  — 

Thereupon  defendants  in  error  filed  a  mo- 
tion asking  that  the  Judgment  of  the  Court  of 
Civil  Appeals  be  forthwith  reformed,  so  as 
to  deny  defendants  in  error  a  Judgment 
against  the  receiver  and  so  as  to  award  them 
a  Judgment  against  the  Director  GeneraL 
The  motion  was  denied,  but  the  court  it- 
self advanced  the  cause,  so  that  same  was 
promptly  submitted. 

[1]  We   have  considered   all   the   assign- 
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ments  in  the  petition  for  writ  of  error,  and 
are  of  the  opinion,  as  we  were  when  the  writ 
of  error  was  allowed,  that  the  questions  pre- 
s^ated  were  all  properly  determined  by  the 
opinion  of  the  Court  of  Civil  Appeals,  save 
the  question  as  to  the  liability  of  the  re- 
ceiver. The  cited  opinion  of  the  Supreme 
Court  of  the  United  States  settles  that  there 
was  no  liability  on  the  part  of  the  receiver 
and  that  it  was  error  to  affirm  the  district 
court's  Judgment  in  so  far  as  the  same  was 
against  the  receiver. 

[2]  This  disposea  of  everjr  question  pre- 
sented in  the  petition  for  writ  of  error.  But, 
by  oral  and  written  argument,  on  submission 
of  this  cause,  plaintiffs  in  error  raise,  and 
i  seek  to  have  determined,  whether  the  Judg- 
ment Is  not  fundamentally  erroneous,  under 
the  state  of  the  law  when  Mason  was  injured, 
with  respect  to  a  receiver's  liability  tor  in- 
juries resulting  in  death,  caused  by  negli- 
gence of  the  receiver's  servants.  So  well  set- 
tled is  the  practice  in  this  court,  which  de- 
nies a  reversal  to  a  plaintiff  in  error  for  er- 
rors not  assigned  In  bis  petition,  that  new 
assignments  are  never  considered,  no  mat- 
ter what  may  be  their  nature,  even  when 
presented  in  an  amended  petition  for  writ  of 
error,  unless  the  amended  petition  is  filed 
within  30  days  from  the  date  on  which  mo- 
tion for  rehearing  is  overruled  in  the  Court 
of  Civil  Appeals,  as  required  by  article  1541 
of  the  Revised  Statutes. 

In  Harris  v.  Shafer,  86  Tex.  318,  24  S.  W. 
264,  it  was  said: 

'  "This  court  will  only  consider  questions  wbicli 
were  presented  to  the  Court  of  Civil  Appeals, 
and  are  presented  to  this  court  by  the  applica- 
tion for  a  writ  of  error^" 

Scalfl  V.  State,  96  Tex.  560,  73  S.  W.  441, 
presented  the  question  whether  the  Supreme 
Court  would  reverse  on  specifications  of 
fundamental  error,  not  assigned  In  the  peti- 
tion for  writ  of  error,  but  set  up  in  the  mo- 
tion for  rehearing.  The  question  is  .deter- 
mined in  the  negative  In  Chieil  Justice  Galne«^ 
brief  but  positive  opinion. 

Just  as  here,  a  reversal  was  sought  on  as- 
signments of  fundamental  error,  not  set  up 
in  the  petition  for  the  writ  of  error,  but  pre- 
sented in  argument,  in  Ry.  Co.  v.  Robertson, 
103  Tex.  507,  121  S.  W.  202,  131  S.  W.  400, 
Ann.  Cas.  1913A,  231.  It  was  again  decided 
that  the  court  was  confined  to  the  assign- 
ments in  the,  petition. 

The '  assignments  not  presented  by  plain- 
tiffs in  error  in  the  petition  for  writ  of  er- 
ror will  not  be  considered. 

It  is  ordered  that,  the  Judgment  of  the 
Court  of  Civil  Api)eals,  in  so  far  as  it  dis- 
misses the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  from  this  suit,  and 
In  so  far  as  it  affirms  the  Judgment  of  the 
lower  court  in  favor  of  the  plaintiffs  against 
the  defendant  Director  General  of  Railroads, 
be  affirmed;  and  that  the  Judgment  of  the 
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Court  of  Civil  Appeals,  in  so  far  as  It  affirms 
tbe  Judgment  In  favor  of  the  plaintiffs 
against  C.  E.  Schaff,  as  receiver  of  the  prop- 
erty of  the  Missouri,  Kansas  St.  Texas  Ball- 
way  Company  of  Texas,  be  reversed,  and 
that  said  receiver  be  dismissed  from  this 
suit.  The  receiver  will  recover  of  defendants 
in  error  all  his  costs. 


BROWNE  V.  KING  et  «l.    (No.  3198.) 

(Supreme  Court  of  Texas.    Oct  28, 1921.    Re- 
hearing Denied     Jan.  4,  1922.) 

1.  Priscipal  and  agent  ®=>97— Power' of  attor- 
My  held  to  convey  no  prwent  Interest  la 
land. 

A  power  of  attorney  to  emidoy  counsel  and 
sue  for  land,  by  provision  that  in  consideration 
of  tbe  attorney's  services  in  effecting  its  re- 
covery there  was  granted  to  him  one-half  of  the 
land  "bo  recovered,"  conveyed  to  him  no  pres- 
ent interest  in  the  land,  bat  was  a  contract  to 
convey  on  a  successful  exercise  of  his  agency,, 
which  exercise  would  have  vested  in  him  an 
equitable  interest. 

2.  Vendor  and  purchaser  ®=7239(6)— Purchas- 
er's title  unaiTeoted  by  notice  of  oontraot  giv- 
ing a  third  person  an  equity  only  on  perform- 
ance of  services. 

K.'s  legal  title  to  land  under  deed  given  by 
A.,  after  suit  for  the  land  had  been  instituted  in 
A.'s  name  against  K.,  was  -  unaffected  by  any 
equity  of  B.  because  of  B.  having  instituted 
the  suit  under  a  power  of  attorney  from  A. 
authorizing  it  and  providing  for  conveyance  to 
B.,  for  Ms  services,  of  half  of  the  land  if  it 
was  recovered,  though  K.  had  constructive  no- 
tice of  such  instruinent,  the  instrument  giving 
B.  no  equity  without  services  thereunder,  and 
K.  not  being  shown  to  have  any  notice  of  B.'s 
connection  with  the  suit. 

3.  Mortgages  <S=j497 (2)— Holder  of  equity  of 
redemption  necessary  party  to  foreclosure 
suit  to  affect  his  title. 

The  holder  of  the  equity  of  redemption  not 
being  made  a  party  to  suit  to  foreclose  a  mort- 
gage, his  title  is  not  affected  by  the  suit  and 
the  foreclosore  sale. 

4.  Mortgages  ®=>538— Sale  In  foreclosure  suit 
to  which  owner  of  equity  of  redemption  Is  not 
party  equitable  assignment  of  mortgage. 

Where  holder  of  equity  of  redemption  is 
not  made  a  party  to  suit  to  foreclose  mortgage, 
the  foreclosure  sale  operates  as  an  equitable 
assignment  of  the  mortgage  to  the  purchaser, 
with  right  to  have  the  premises  sold  in  a  prop- 
er proceeding,  which  right  passes  to  such  pur- 
cliaser's  grantee  of  the  premises. 

5.  Mortgages  «=9553— To  dispossess  grantae  of 
purchaser  aftsr  defeotive  foreclosure  snit, 
debt  mnst  be  paid. 

The  mortgage  lien  not  having  been  barred 
either  at  the  time  of  ssle  under  decree  in  suit 
to  foreclose,  to  which  the  owner  of  the  equity 


result  that  tbe  sale  operated  as  an  assignment 
of  the  mortgage  to  the  purchaser,  or  at  the 
time  when  such  purchaser  conveyed  to  •another 
and  he  went  into  possession,  with  the  status  of 
a  mortgagee  in  possession,  he  cannot  be  dispos- 
sessed by  the  owner  of  the  equity  of  redemption 
without  payment  of  the  mortgage  debt. 

Brror  to  Ooiut  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Suit  by  Dimas  F.  A.oebo  and  anottier 
against  Mrs.  H.  M.  King  and  othMS,  W.  H. 
Browne  intervening.  From  Jndgment  of  tbe 
Court  of  CavU  Appeals  (196  S.  W.  884)  sf- 
flrming  a  Judgment  for  defendants,  interven- 
er brings  error.    Affirmed. 

J.  C.  Scott  and  P.  M.  Young,  both  of  Cor- 
pus ChrisU,  for  plaintiff  in  error. 

James  B.  Wells,  J.  K.  Wells,  and  Harbert 
Davenport,  all  of  Brownsville,  lor  defendants 
in  error. 

PHILLIPS,  C.  J.  The  suit  is  a  contro- 
versy between  W.  H.  Browne  and  Mrs.  H. 
M.  King  over  an  undivided  interest  of  ap- 
proximately 1,(M4  acres  of  land  in  Kleberg 
County.  It  was  originally  instituted  by 
Dimas  F.  Acdio  and  Joseph  A.  Acebo  against 
Mrs.  King.  Later,  the  Acebos  settled  the 
suit  by  conveying  the  land  to  Mrs.  King. 
This  was  without  Browne's  knowledge.  After 
this  conveyance  and  while  the  case  continued 
on  the  court's  docket,  Browne  intervened, 
asserting  an  interest  in  the  land  In  virtue  of 
a  power  of  attorney  given  him  by  the  Acebos, 
under  which  he  claims  the  suit  was  original- 
ly broughb. 

The  Acebos  held  title  unaer  one  Domingo 
Rotge,  and  subject  to  a  mortgage  lien  upwi 
the  land  in  Mrs.  King's  favor,  given  by  Rotge 
to  secure  certain  Indebtedness.  During  the 
life  of  this  indebtedness  and  Uen  and  while 
the  title,  under  a  duly  recorded  deed,  was 
in  Jose  Acebo,  flie  father  of  the  Acebos  here 
and  through  whom  they  deralgn  title,  Mrs. 
King  Instituted  a  foreclosure  suit  and  ob- 
tained a  Judgment  for  her  debt  with  fore- 
closure of  her  lien.  Jose  Acebo,  the  then 
holder  of  the  title,  was  not  made  a  party  to 
the  foreclosure  suit.  At  the  foreclosure  sale 
the  land  was  bought  In  by  the  Milmo  Nation- 
al Bank  of  Laredo  for  $4,822,  an  amount  suffi- 
cient to  satisfy  the  Judgment  debt  Later, 
the  bank  conveyed  the  land  to  Mrs.  King  for 
a  consideration  of  |4,458.35,  paid  by  her,  and 
she  went  into  possession.  Her  possession  has 
stace  continued. 

Some  time  eSter  these  proceedings  and 
after  they  had  acquired  the  Jose  Acebo  title, 
Dimas  F.  and  Joseph  A.  Acebo  gave  to 
Browne  the  power  of  attorney  which  Is  the 
basis  of  his  claim  to  an  interest  in. the  land. 
It  was  duly  of  record  when  Dimas  F.  and 
Joseph  A.  Acebo  settled  their  suit  for  the 
land  against  Mrs.  King  by  their  conveyance 


of  redemption  was  not  made  a  party,  with  the    to  her.    The  power  of  attorney,  among  other 
«s>For  otbtt  caaea  aae  uma  topic  and  KBy-NUMBSB  la  all  Key.Numbared  Dlgesta  and  iDdexw 
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things,  empowered  Browne  to  employ  counsel 
and  to  sue  for  this  land,  and  provided  that 
In  consideration  of  his  services  In  effecting 
its  recovery  for  the  Acebos  there  was  granted 
him  one-half  of  the  amount  of  land  so  re- 
covered. 

The  suit  of  the  AceboB  against  Mrs.  King 
for  the  land  was  brought  by  an  attorney  em- 
ployed by  Browne.  Browne  examined  the 
records;  furnished  the  attorney  an  abstract 
of  title;  went  personally  upon  the  land  twice; 
and  did  such  other  things  for  the  prepara- 
tion of  the  trial  as  his  attorney  directed. 
The  suit,  however,  was  wholly  in  the  name 
of  the  Acebos.  It  did  not  disclose  any  in- 
terest of  Browne.  Mrs.  King  in  acquiring  the 
title  of  the  Acebos  bad  no  notice,  so  far  as 
tbe  record  shows,  of  Browne's  connection 
with  the  suit  or  of  anything  done  by  him 
in  relation  to  it  or  the  land.  Her  notice 
of  any  interest  held  by  him  In  tbe  land  was 
such  only  as  was  afforded  by  the  record  of 
the  power  of  attorney  given  bim  by  the 
Acebos. 

In  the  trial  court  a  verdict  was  directed 
against  Browne.  Tbe  Judgment  was  affirmed 
by  the  honorable  Court  of  Civil  Appeals. 
Browne^  in  this  conrt,  makes  no  complaint 
of  the  Judgment  except  as  between  Mrs.  King 
and  himself. 

[1]  Tbe  instrument  executed  by  the  Acebos 
and  given  Browne  was  not  effective  on  dj^ 
livery  as  a  deed  to  one-half  of  the  land. 
It  ccmveyed  no  present  interest.  His  interest 
was  to  be  a  future  one.  It  was  to  be  in  tbe 
land  whoi  "recovered,"  and  then  only  in 
consideration  of  the  performance  at  his  part 
of  the  contract  Except  upon  such  perform- 
ance be  was  to  have  no  interest.  Further 
action  on  Ills  part  was  necessary — ^his  re- 
covery of  the  land  tor  the  grantors  by  ttie 
prosecution  of  a  successful  suit  or  amicable 
partition.  There  was  no  grant  to  him  of  an 
interest  in  the  land  under  its  existing  status. 
The  grant  was  an  Interest  in  the  land  "so 
recovered,"  revealing  very  plainly  that  bis 
interest  was  to  be  effective  only  after  the 
successful  exercise  of  his  agency.  The  neces- 
sity for  future  action  on  Browne's  part  as 
tbe  condition  for  the  vestitnre  of  any  interest 
in  his  favor  made  the  contract  purely  ex- 
ecutory. Hazlett  v.  Harwood,  80  Tex.  508, 
16  8.  W.  310;  Tayler  v.  Taul,  88  Tex.  665,  32 
S.  W.  866. 

Browne,  himself,  recognized  that  tbe  In- 
strument conveyed  to  him  no  present  inter- 
est, for  the  suit  which  he  caused  to  be  In- 
stituted for  the  recovery  of  the  land  was 
alone  in  the  name  of  the  Acebos. 

[2]  While  this  is  true,  the  instrument  was 
something  more  than  a  mere  naked  power  of 
attorney.  It  was  a  contract  on  tbe  part  of 
the  Acebos  to  convey  to  Browne  the  legal 
title  to  one-half  of  the  land  upon  bis  per- 
formance of  tbe  agreement.  Such  perform- 
ance by  Browne  would  have  vested  in  him 
am  equivailent  equitable  interest.    After  tbeti 


I)erformance  of  his  agreement  in  part,  the 
Acebos  could  not,  in  breach  of  their  conjtractv 
defeat  Browne's  Interest  by  a  refusal  to  per- 
mit him  to  complete  the  agreement  and  a 
sale  of  tbe  legal  title  to  their  adversary.  A 
purchaser  of  tjbe  legal  title  under  such  cir- 
cumstances, with  notice  of  Browne's  equity, 
would  take  It  subject  to  his  rights.  The  title 
of  tbe  purchaser  with  notice  would  be  sub- 
ordinate to  Browne's  equitable  Interest  If 
the  latter  were  able  to  establish  that  but  for 
the  sale  he  could  and  would  have  perfected 
that  Interest. 

But,  at  best,  Browne's  right  was  only  an 
equity;  and  if  fully  perfected  by  his  entire 
performance  of  the  contract  could  only  have 
amounted  to  an  equitable  Interest  It;  it  be 
admitted  that  at  the  time  of  the  sale  by 
the  Acebos  of  the  legal  title  to  Mrs.  King 
be  had  done  everything  required  of  him 
under  the  contract  up  to  that  tibne,  and  that 
but  for  such  sale  he  would  have  been  able 
to  recover  the  land,  yet  if  Mrs.  King  bought 
the  title  without  notice  of  bis  equity,  she 
would  be  entitled  to  protection  as  an  in- 
nocent purchaser.  Mrs.  King  had  construc- 
tive notice  of  the  contract  Wben  she  pur- 
chased the  legal  title.  But  tbe  contract  of 
itself  conferred  no  equity.  Performance  by 
Browne  of  the  agreement  was  necessary  to 
the  creation  of  his  equitable  Interest  and 
therefore  to  affect  the  legal  title  in  Mrs. 
King's  hands  with  his  Interest  it  was  neces- 
sary that  he  establish  that  she  bought  with 
notice  of  such  iterformance.  There  was  no  ' 
proof  that  she  had  such  notice.  According 
to  the  record  she  knew  nothing  of  Browne's 
relation  to  the  suit  of  tbe  Acebos  or  of  any- 
thing he  had  done  In  performance  of  bis 
contract  with  them.  The  record  of  tbe  con- 
tract gave  her  no  sucb  notice,  and  the  suit 
Itself  In  no  way  disclosed  Browne's  connec- 
Uon  with  it 

[3,4]  Aside  from  this  feature  of  the  case 
Browne,  under  his  pleading,  was  not  entitled 
to  recover  the  land.  Mrs.  King's  foreclosure 
suit  and  sale  did  not  affect  the  title  of  the 
Acebos,  since  the  tben  holder  of  the  title 
was  not  a  party  to  tbe  suit  But,  with  the 
owner  of  tbe  equity  of  redemption  not  a 
party  to  the  suit,  the  foreclosure  sale  oper- 
ated as  an  equitable  assignment  of  the  mort- 
gage to  the  purchaser.  Bradford  v.  Knowles, 
86  Tex.  505,  25  S.  W.  1117.  Equity  in  such 
case  will  treat  the  mortgage  as  stUl  In  force, 
and  the  purchaser  at  the  sale,  by  subroga- 
tion to  the  rights  of  the  original  holder, 
may  in  a  proceeding  with  proper  parties  dis- 
regard the  first  sale  and  have  the  premises 
resold,  so  that  the  rights  of  all  parties  may 
be  protected  and  enforced.  Silliman  v.  Gam- 
mage,  65  Tex.  36Q. 

[(]  Mrs.  King  on  purchasing  the  land  from 
the '  purchaser  at  the  f ore<4o8ure  sale,  suc- 
ceeded to  the  same  right  and  went  into  pos- 
session of  the  land  under  such  sale.  Her 
status  became  tbat  of  a  mortgagee  la  posses- 
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slon,  and  was  such  at  the  time  of  the  suit  of 
the  Aceb08  and  Browne's  Inberventlon  in  that 
suit.  Neither  at  the  time  of  the  foreclosure 
sale  nor  of  her  purchase  and  entry  was  the 
mortgage  lien  barred.  The  Acet)Os  held  their 
title  subject  to  this  mortgage.  Browne  could 
acquire  no  better  right  tihan  they  possessed. 
The  Acebos  were  not  entitled  to  recover  the 
land  without  paying  the  mortgage  debt,  nor 
was  Browne.  Mrs.  King  was  a  mortgagee 
in  possession,  and  she  cguld  in  no  event  be 
dispossessed  by  Browne  without  payment  of 
such  debt  Bodriguez  t.  Haynes,  76  Tex. 
225,  13  S.  W.  296.  Browne  in  his  interven- 
tion made  no  oSer  to  pay  the  debt,  but 
sought  to  recover  the  land  wholly  without 
its  payment. 

In  Bradford  v.  Knowles,  86  Tex.  505,  25 
S.  W.  1117,  relied  on  as  authority  by  Browne 
for  his  right  to  recover  the  land  without 
paying  this  debt.  It  was  held  under  the  facts 
there  tbat  the  Junior  holder  of  the  legal 
title  to  a  part  of  the  land,  who  had  not 
been  made  a  party  to  the  mortgage  fore- 
closure suit,  was  not  in  equity  obliged  to 
refund  the  purchase  money  to  those  holding 
under  the  purchaser  at  tihe  foreclosure  sale 
as  a  condition  of  the  right  to  recover  the 
land.  But  this  was  because  the  mortgage 
was  barred  when  the  foreclosure  proceedings 
were  instituted — a  fact  the  holder  of  the 
legal  title,  if  a  partcr  to  the  foreclosure  suit, 
would  have  been  entitled  to  establish;  and 
because,  also,  be  would  have  had  the  right 
to  require  the  other  part  of  the  land  sold 
before  his  part  was  proceeded  against 
There  is  no  such  condition  here.  The  mort- 
gage here  was  in  full  force  down  to  and 
subsequent  to  tiie  time  Mrs.  King  bought 
from  the  foreclosure  purchaser  and  her  entry 
into  possession;  and  the  Acebo  title  embraced 
all  the  land  subject  to  the  mortgage. 

The  Judgments  are  affirmed. 


FERGUSON  et  al.  v.  MANSFIELD  at  aL 

(No.  241-3432.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Dec.  7.  1921.) 

I.  Escrows  €=39— Petition  held  to  show  modl- 
flcatlon  Of  agreement  entitling  plaintiff  to 
recover  escrow. 

A  petition  to  recover  an  amount  deposited 
in  escrow  to  be  paid  to  plaintiff  in  case  the  title 
to  certain  tracts  of  land  wag  sustained,  which 
alleged  that  the  adverse  claimants  to  those 
tracts  were  successful,  but  had  agreed  with 
the  purchaser  from  plaintiff  to  convey  the 
property  to  it  and  accept  a  proportionate  part 
ot  the  price,  held  to  show  plaintiff's  right  to 
distribution  ot  the  escrow  fund,  notwithstand- 
ing failure  to  perfect  title. 


2.  Bills  and  note*  ^=9457  —  Attorney  In  fact 
can  sue  alone  on  note  payable  to  him  as  such. 

Where  a  note  given  for  the  purchase  of 
laod  sold  by  an  attorney  in  fact  for  certain 
heirs  was  made  payable  to  the  attorney  in  fact 
as  such,  he  can  maintain  an  action  to  recover 
the  amount  due  on  the  note  without  joining 
therein  the  heirs  for  whom  he  was  attorney. 

3.  Joint  adventaras  €=>5(l)  —  Heirs  repre- 
sented by  attorney  In  fact  not  necessary  par- 
ties In  suit  to  recover  specific  fund. 

An  objection  to  a  suit  to  recover  a  portion 
of  a  fund  arising  &om  lands  in  which  the  par- 
ties had  been  jointly  interested  and  held  in 
escrow  because  the  heirs  for  whom  plaintiff 
was  attorney  in  fact  also  bad  an  interest  in 
the  fund  and  were  not  made  parties  to  the 
suit  is  not  sustainable,  where  the  suit  was 
not  for  partition  of  fund,  but  was  to  recover 
a  definite  interest  therein  held  by  plaintiff  as 
attorney  in  fact. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Suit  by  H.  P.  Mansfield  against  James  E. 
Fergifson  and  others.  Judgment  for  plain- 
tiff, and  directing  a  division  of  the  balance 
of  the  fund  in  controversy  amcmg  the  de- 
fendants, was  affirmed  by  the  Civil  Court 
of  Appeals  (215  S.  W.  234),  and  defendant 
Ferguson  and  others  bring  error.  Judgments 
reversed  in  so  far  as  they  awarded  a  sum 
t6  defendant  C.  F.  Stevens,  and  reformed 
so  as  to  Increase  the  amount  of  the  Judg- 
ment for  plaintiff  proportlcHiately,  and  af- 
firmed as  reformed. 

Love,  Wagner  &  Wagner,  of  HoustoOt  for 
plaintiffs  in  error. 

li.  B.  Moody  and  Lewis  B.  Bryan,  both  of 
Houston,  for  McDonald  and  West 

Kittrell  &  KlttreU,  of  Houston,  for  defend- 
ants in  error. 

TAYLOB,  P.  J.  In  1902  a  namlMr  of  per- 
sons, the  htirs  of  James  Davis,  deceased, 
executed  to  H.  P.  Mansfield  imwers  of  attor- 
ney, authorizing  him  as  their  attorney  in 
fact  to  sue  fear,  recover,  sell,  and  convey  any 
land  to  which  they  might  be  entitled  in 
leagues  6  and  9  of  the  Martinez  ll-lengue 
grant  in  Liberty  county.  Ttie  only  limita- 
tion upon  the  powers  was  that  Mansfield 
could  not  make  ony  sale  or  compromise 
without  the  approval  of  two  of  the  heirs,  J. 
V.  Lea  and  C.  B.  Martin.  These  powers  of 
attorney  conveyed  to  Mansfield  a  one-half 
undivided  interest  in  the  lands  which  he 
might  recover.  James  E.  Ferguson  also  hdd 
a  title  to  the  land  from  the  Hardin  heirs. 
On  January  14,  1910,  Mansfield,  as  attorney 
in  fact  for  the  Davis  heirs,  and  for  himself, 
together  with  others  not  necessary  to  name, 
executed  a  deed  to  the  land  to  Ferguson  in 
consideration  of  $2,212  cash,  and  a  note  se- 
cured by   a   vendor's  lien  on  the  land  for 
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$2,500,  «xecuted  by  Ferguson,  payatde  to 
Maosfidd,  att«nmey.  Lee  and  Martin  joined 
Mansfield  In  tbe  deed.  It  was  recited  in  the 
deed  to  Ferguson  that,  whereas  a  part  ot 
the  lands  conveyed,  known  as  the  R,  W. 
Shattuck  locations,  were  daimed  by  certain 
adverse  claimants,  and  it  was  contemplated 
that  it  would  take  some  time  to  clear  the 
title  to  that  portion  of  the  land,  it  was 
therefore  agreed  that  the  $2,600  note  ebould 
not  become  due  andpayable'uutil  Ferguson  or 
his  associates  should  successfully  litigate 
and  defend  his  title  to  the  Shattuck  loca- 
tions. 

On  January  13,  1910,  Fergusrai  made  a 
written  contract  with  h.  Fouts  to  sell  him 
the  timber  on  the  land.  On  January  20, 
1910,  Ferguson  and  Mansfield  entered  into  a 
contract  whereby  Mansfield  agreed  that  in 


On  May  4,  1012,  Ferguson,  Mansfidd,  and 
the  Temple  State  Bank  entered  into  a  con- 
tract, providing,  among  other  things,  that  in 
the  event  Ferguson  under  the  terms  of  the 
escrow  agreement  should  become  entitled  to 
the  bonds  held  by  the  Lumbermen's  Bank, 
they  should  be  delivered  to  the  Temi^e  State 
Bank  instead  of  Ferguson.  The  contract 
provided  further  that  they  should  be  collect- 
ed by  that  bank ;  and  that  in  the  event  the 
bonds  were  delivered  to  the  Temple  Bank 
the  proceeds  thereof  should  be  distributed  as 
follows: 

"There  shall  first  be  paid  to  the  owner  or 
holder  of  one  certain  note  for  the  sum  of 
twent7-fiv«  hundred  dollars  ($2,500.00)  ex- 
ecuted by  the  said  James  B.  Ferguson  and  pay- 
able to  the  order  of  H.  P.  Mansfield,  attorney; 
said  note  being  given  in  payment  for  the  in- 


Ueu  of  the  cash  conaideration  recited  in  the   terest  of  the  Davis  heirs  in  land  purchased  by 

the  said  James  E.  Ferguson,  and  in  turn  sold 
to  the  Dayton  Lumber  Company. 

"Second.  There  shall  be  paid  to  C.  F.  Ste- 
vens the  sum  of  three  thousand  dollars  ($3,- 
000.00)  in  full  settlement  of  his  attorney's  fees 
and  all  his  interest  in  said. notes,  and  the  land 
for  which  the  same  were  given  in  payment 

"After  the  payment  of  said  twenty-^ve  hun- 
dred dollars  ($2,600.00)  note,  to  B.  P.  Mans- 
fleld,  and  the  payment  of  said  three  thousand 
doUars  ($3,000.00)  to  O.  F.  Stevens,  it  is 
agreed  by  and  between  the  parties  that  the 
remaining  balance  of  twenty-one  thousand  five 
hundred  dollars  ($21,600.00)  and  all  accrued 
interest  on  said  bonds  which  may  be  collected 
by  said  Temple  State  Bank,  shall  be  owned  by 
the  following  parties  in  the  following  pr^;M>r- 
tion,  that  is  to  say: 


deed  of  the  Davis  beirs^  himself,  and  others, 
be  would  accept  an  undivided  one-half  inter- 
est in  the  proceeds  o£  the  sale  of  the  timber 
to  Fouts  under  Fecguson's  contract^  after 
making  certain  deductions. 

On  August  1,  1911,  Ferguson,  acting  for 
himself  and  Mansfield,  sold  the  land  to .  the 
Dayton  Lumber  Company.  In  payment 
therefor  the  lumber  company  executed  its 
six  first  mortgage  tKHids  for  the  sum  of 
$8,000  each  secured  by  vendor's  Uen  on  the 
land.  The  first  three  of  the  bonds  were  paid 
according  to  the  terms*  of  the  contract  of 
sale.  On  the  date  of  the  execution  of  the 
bOBia  the  lumber  company  and  Ferguson  en- 
tered Into  an  escrow  agreement,  by  the  terms 
of  which  the  three  last  maturing  bonds  of 
the  series  were  placed  in  escrow  in  the  Lum- 
b^men's  National  Bank  of  Houston  to  await 
the  termination  of  the  adverse  claims  made 
to  the  Shattuck  locations.  The  agreemoit 
provided  that  in  the  event  Ferguson  within 
the  time  specified  should  successfully  main- 
tain his  tiUe  to  the  Shattuck  locations  title, 
the  bonds  should  be  delivered  to  him  by  the 
bank;  but  that  in  the  e^ent  he  should  not 
successfully  maintain  bis  title  the  bonds 
should  be  delivered  to  the  Dayton  Lumber 
Company,  and  all  claim  of  title  to.  the  Shat- 
tuck location  lands  should  then  revert  to 
Ferguson.  The  agreement  further  provided 
that  in  the  event  the  lumber  company  should 
desire  to  cut  and  remove  timber  from  the 
land  in  dispute  before  the  title  thereto  had 
been  adjudicated,  it  should  have  the  right 
to  do  so  by  depositing  certain  sums  of  money 
In  the  Temple  State  Bank,  such  money  to  be 
beld  by  the  bank  to  await  the  termination  of 
the  litigation  over  the  title  to  the  lands  In 


Jam«s  BL  Ferguson,  as  aulgnea  and  agent 
and  attorney  In  tact  tor  the  Hardla  Heln, 
baa    an    interest   ot 14,625.00 

H.  P.  Mansfield,  Individually,  haa  an  ihtar- 
«rt  ot  S,mM 

James  B.  Ferguson  lias  an  latareat  at (,XOS.OO 

—leaving  a  remaining  interest  of  thlrty-fonr 
hnndred  sizty-eight  and  76/100  ($3,468.75) 
dollars,  one-half  of  which  amount  the  said 
Temple  State  Bank  shall  be  authorized  and 
required  to  pay  over  to  the  said  James  B.  Fer- 
guson when  collected;  the  remaining  one-half 
Interest  in  said  sum  of  thirty-four  hundred 
sixty-eight  and  75/100  ($3,46a75)  dollars  to 
remain  on  deposit  in  said  Temple  State  Bank 
until  the  said  James  B.  Ferguson  shall  be 
relieved  from  liability  on  a  possible  claim  of 
what  is  known  as  the  Steame  heirs  by  all 
statutes  of  limitation  or  otherwise." 

It  was  fiurther  agreed  that  in  case  the 
Lumber  Company  should  fall  to  pay  the 
$24,000  of  bonds  under  the  terms  of  the  es- 
crow agreement,  the  land  mentioned  should 
revert  to  and  be  owned  by  the  parties  men- 
dispute;  that  in  the  event  Ferguson's  title:  tioned  In  the  respective  proportions  stated 
should    be    maintained,    then    the    money ,  above. 

should  be  paid  to  him  and  applied  in  pay-|  This  suit  was  filed  by  Mansfield  against 
ment  of  said  notes  or  bonds ;  but  in  the  event  Ferguson  and  the  Temple  State  Bank  to  re- 
Ferguson  should  fall  to  maintain  his  title  cover  $13,883.30,  which  Mansfield  alleged  to 
the  money  should  be  redelivered  by  the  bank  be  his  interest  individually,  and  as  attorney 


to  the  lumber  compai|y. 


I  In  fact  for  the  Davis  heirs,  In  the  fund  ool- 
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lected  by  the  Temple  State  Bank  under  the  <  the  Temple  State  Bank  the  sum  of  $972  to 
agreement  stated  above.  1  protect  F&cgaaoa  against  certain  claims  of 

Plaintiff  alleged  the  paymoit  by  the  lum-  the  Stearne  heirs  against  the  land,  wbidi 
ber  company  to  the  Temple  Bank  of  all  had  subsequently  been  settled, 
principal  and  Interest  due  upon  the  three  i  In.  addition  to  the  forgoing  matters  that 
$8,000  b<mds  exc^t  the  sum  of  $6,700,  and  |  were  set  up  against  plaintiffs  In  error.  It  was 
asked  recovery  on  the  $2,500  note.  He  al-  alleged,  among  other  things,  In  the  first 
Jeged  as  a  basis  for  further  recoveries  that  amended  original  answer  and  cross-petition 
after  the  paymait  of  the  first  three  bonds  he  of  the  Dayton  Mills  (successor  to  Dayton 
and  Ferguson  made  a  settlement  on  the  ba-  j  Lumber  CkMupany)  that  the  lumber  company 
sis  that  the  principal  only  of  the  three  bonds  was  about  to  proceed  to  cut  the  timber  on  the 
had  been  paid,  and  that  be  made  the  settle- ;  lands  embraced  in  the  Shattuck  locations, 
ment  In  Ignorance  of  that  fact,  which  was  but  was  stopped  from  doing  so  by  Arch  Mac- 
known  to  the  bank  and  Ferguson;  that  the  Donald,  Mrs.  Mary  MacDonald,  and  I>uyal 
lumber  company  had  paid,  in  addition  to  the  West,  claimants  of  the  disputed  land ;  that 
principal  of  the  bonds,  Interest  thereon  in  the  lumber  company  entered  into  an  agree- 
the  sum  of  $1,818.87.  He  alleged  also  that  ment  with  those  asserting  (3aims  to  the  land 
at  the  time  of  the  settlement  Ferguson  ad- '  under  the  terms  of  which  the  lumber  com- 
vlsed  Mansfield  that  he  had  agreed  to  pay '  pany  was  allowed  to  proceed  to  cut  the  tim- 
C.  F.  Stevens  the  sum  of  $6,000  for  his  serv- ,  ber  and  make  deposits  in  the  Temple  State 
ices  as  attorney  in  representing  them  in  per- '.  Bank,  substantially  in  accordance  with  the 
tectlng  the  title  to  the  lands  In  dispute,  stipulations  relating  to  such  deposits  hereln- 
when  in  fact  Stevens  agreed  with  Ferguson  before  stated;  that  by  the  terms  of  the 
to  accept  $4,400  in  full  paj-ment  of  his  fee.  agreenient  the  claimants  agreed  that  in  the 
.Mlegatlons  were  made  also  to  the  effect  that  event  they  should  recover  the  disputed  lands 
the  title  to  the  lands  in  dispute  had  been  they  shotild  convey  them  to  the  lumber  com- 
flnally  adjudicated;  that  the  result  of  the  pany  substantially  In  accordance  with  ^e 
litigation  was  to  divest  the  title  to  509.4  terms  and  conditions  under  which  Ferguson 
acres  of  the  land' sold  by  Ferguson  to  the  had  conveyed  to  the  lumber  company,  and 
Lumber  Company,  out  of  Ferguson,  and  vest  that  they  should  be  paid  therefor  out  of  the 
It  in  Arch  MacDonald,  Duval  West,  and  Mrs.  funds  deposited  In  the  Temple  Bank ;  that  in 
Mary  MacDonald;  that  under  the  terms  of  effect  there  was  conditionally  assigned  to 
the  escrow  agreement  the  Dayton  Lumber  them  snflScient  moneys  deposited  in  the  Tem- 
Ck>mpany  had  the  right  to  deduct  from  the  pie  Bank  representing  the  acreage  they 
pnrdiase  money  paid  by  it  the  sum  of  $14.72  might  recover,  for  tbe  purpose  of  paying  foir 
per  acre,  being  the  pro  rata  portion  that  the  it;  that  the  litigation  concerning  the  title 
acreage  lost  bore  to  the  total  consideration ;  ^  to  the  Shattudc  locations  had  terminated,  re- 
that  the  MacDonalds  and  West  after  recov-  suiting  In  a  recovery  by  the  claimants 
ering  the  land,  entered  into  an  agreement  against  Ferguson  of  500.1  acres;  that  the 
with  Mansfield  and  Ferguson  to  accept  the  timber  was  cut  upon  the  lands  recovered, 
sum  of  $7,200  for  the  land  and  convey  it  to  under  and  by  virtue  of  the  deed  and  collat- 
Ferguson;  that  the  Dayton  Lumber  Com-  eral  agreements  referred  to,  whereby  Duval 
pany  agreed  to  accept  the  conveyance  and  West,  Arch  MacDonald,  and  Mrs.  Mary  Mac- 
release  all  interest  in  the  funds  in  the  hands  Donald  became  entitled  to  their  pro  rata 
of  the  Temple  State  Bank,  and  to  pay  the  part  of  the  moneys  deposited  in  the  bank 
balance  due  by  It  on  the  bonds ;  that  Fer-  and  for  their  pro  rata  part  of  the  moneys  re- 
guson  refused  to  permit  the  $7,200  necessary  ]  malning  unpaid ;  that  the  claimants  recov- 
to  make  the  purchase  of  the  lands  to  be  paid ,  ering  the  land  became  bound  and  obligated 
out  by  the  bank ;  that  on  account  thereof  ■  to  execute  to  the  lumber  company  deeds 
the  deeds  could  not  bo  procured  from  the!  therefor;  that  the  lumber  company  was 
MncDonalds  and  West  to  the  Lumber  CJom- ,'  ready,  able  and  vdlllng  to  pay  any  balance 
pany ;  that  in  consequence  thereof  the  lum-  j  remaining  unpaid  for  the  purchase  price 
ber  company  claimed  a  deduction  of  $14.72 1  thereof ;  that  both  Ferguson  and  Mansfield 
per  acre  upon  the  509.4  acres,  with  interest  agreed  to  the  arrangements  made  for  remov- 
thereon,  aggregating  a  total  sum  of  $10,000,  ing  the  timber.    It  was  alleged  that  the  lum- 


thereby  entitling  Mansfield  to  a  recovery  of 
his  pro  rata  part  of  the  difference  between 
the  sum  for  which  the  land  could  have  been 
acquired,  and  the  sum  of  $10,000,  in  the 
event  the  lumber  company  established  its 
right  to  the  deduction  of  the  difference. 

It  was  alleged  as  a  basis  for  a  further  re- 
covery that  certain  expenses  had  been  In- 
curred by  Mansfield  in  assisting  Ferguson  in 
clearing  the  title  to  the  lands  In  dispute. 


ber  company  deposited  in  the  Temple  State 
Bank  the  sum  of  $24,000,  and  owed  a  bal- 
ance of  $6,616.10  on  the  bonds,  and  that  the 
balance  due  was  subsequently  deposited  in 
the  registry  of  the  court.  The  allegations  of 
the  amended  answer  and  cross-petition  of 
the  Dayton  Mills  were  admitted  to  be  true 
for  the  purpose  of  the  trial  by  all  of  the  par- 
ties, except  the  allegations  made  concerning 
an  agreement  that  the  Temple  State  Bank 


and  that  Mansfield  had  placed  in  escrow  In  should  hold  a  certain  amoimt  of  the  funds 
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paid  it  by  tbe  lumber  company  for  the  puj> 
pose  of  protection  against  tax  claims.  The 
allegations  concerning  the  taxes  v/ete  denied 
by  Fergoscm  only,  and  were  to  the  effect 
that  a  large  amount  of  taxes  was  dalmed  on 
the  lands  described  in  the  deed  from  Fergu- 
son to  the  lumber  company,  and  that  suit 
bad  been  filed  for  the  collection  thereof, 
which  was  stUl  iiendiiig ;  that  the  amount  of 
the  taxes  claimed  was  $1,883.10;  that  the 
lumber  company  altered  Into  an  agreement 
with  Ferguson  to  withhold  from  the  amounts 
remaining  unpaid  cm  the  deed  the  sum  of 
$2,000  as  protection  against  the  taxes  claim- 
ed; and  that  neither  Mansfield  nor  Fergu- 
aoa  was  entitled  to  have  the  sum  of  $2,000 
paid  them  unless  the  tax  claims  were  satis- 
fled. 

Ferguson  answered  by  general  demurrer, 
general  denial,  and  special  exceptians  and 
pleas  raising  the  question  of  whether  the 
Davis  heirs  and  Hardin  heirs  were  neces- 
sary parties  to  the  suit;  tbe  contention  be- 
ing that  It  was  shown  ux)on  the  face  of  the 
I>etltlon  that  those  heirs  had  an  interest  In 
the  funds  held  by  tbe  Temple  State  Bank, 
and  were  therefore  necessary  parties. 

A  motion  was  filed  by  plaintiffs  in  error 
asking  that  the  case  be  continued  for  the 
purpoee  of  making  the  Davis  heirs  parties 
It  was  alleged  in  the  motion  that  defendant 
Ferguson,  for  his  own  protection  and  for  the 
protection  of  others  having  claims  in  tho 
funds,  was  entitled  to  have  all  parties  inter- 
ested therein  before  the  court ;  and  that  the 
Davis  heirs  were  asserting  an  Interest  Id 
the  funds  held  by  tbe  bank. 

Tbe  Temple  State  Bank  answered  by  gen- 
eral demurrer  and  general  denial,  and  adopt- 
ed tbe  special  exceptions  and  pleas  of  Fergu- 
son. Defendants  West  and  the  MacDonaldi* 
set  up  In  their  answer  a  claim  of  $12.60  pei 
acre  for  the  509.4  of  land  recovered  by  them. 
The  lumber  company  deposited  in  the  regis- 
try of  the  court  the  balance  due  upon  tbe 
bonds,  and  admitted  its  agreement  with  de- 
fendants West  and  the  MacDonalds  as  to 
the  iwlce  at  whlcAt  the  land  was  sold  by  Fer- 
guson to  it.  G.  F.  Stevens  did  not  file  an 
answer. 

The  trial  court  found  the  facts  substan- 
tially In  accordance  with  the  foregoing  sum- 
maiy  of  the  pleadings  of  defendants  in  er- 
ror. Judgmoit  was  rendered  that  Mansfield 
recover  ftom  Ferguson  and  the  Temple  State 
Bank,  J<dntly  and  severally,  the  sum  of 
$5,490.06,  and  that  be  recover  individually 
from  tbe  bank,  separately,  the  further  sum 
of  $1,172,  on  accoimt  of  the  special  deposit 
of  1072,  mode  by  Mansfield  to  protect  Fer> 
guson  against  the  claim  of  the  Stearne  heirs, 
which  had  finally  been  settled  oft  barred; 
that  Mansfield  recover,  for  himself  and  as 
attorney  for  the  Davis  heirs,  from  the  bank 
and  Ferguson,  Jointly  and  severally,  the  sum 
of  $2,500  in  satisfaction  of  the  note  execat- 
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ed  Iqr  Ferguson  to  Hanafl^d,  attorney,  and 
execute  to  the  lumber  company  duplicate  re- 
leases of  the  vendor's  lien  reserved  to  se- 
cure its  payment ;  and,  further,  that  the  note 
be  filed  among  the  paixsrs  of  the  cause  and 
remain  as  a  record  in  the  trial  court;  that 
Mansfield  recover  from  the  lumber  company 
the  sum  of  $2,722.44  as  a  part  of  tbe  funds 
deposited  In  the  registry  of  the  court;  that 
Duval  West  and  Mrs.  Mary  E.  MacDonald 
recover  from  Fwguson  and  the  bank  the  sum 
of  $7,724.94,  and  recover  from  the  lumber 
company  the  sum  of  $1,893.08,  a  part  of  the 
$6,616.10  d^iMsited  in  the  registry  of  the 
court  It  was  further  decreed  that  the  clerk 
retain  the  sum  of  $2,000  of  the  deposit  un- 
til the  taxes  sued  for  had  been  canceled  or 
discharged.  The  court  found  further  that 
there  was  a  balance  of  $500  due  defendant 
G.  F.  Stevens  out  of  the  funds  deposited  in 
the  bank,  and  awarded  judgment  In  his  fa- 
vor for  that  amount  against  the  bank  and 
Ferguson.  The  further  decrees  of  the  court 
In  effect  quiet  the  lumber  company  In  its  ti- 
tle to  the  land,  and  direct  the  execution  of 
deeds  and  releases  necessary  to  that  end. 
The  Gourt  of  Givil  Ai^)eals  afBrmed  the 
judgment  (215  S.  W.  234),  holding  that  there 
was  sufficient  evidence  ui>on  all  of  the  fact 
Issues  in  the  case  to  sustain  the- conclusionR 
of  the  trial  court. 

There  was  evidence  to  support  the  findings 
and  judgment  of  the  trial  court  as  to  the 
amounts  awarded  Mansfield  individually 
and  as  attorney  in  fact  for  tbe  Davis  heirs, 
and  the  amoimts  awarded  Mrs.  MacDonald 
and  Duval  West;  also  to  support  the  decree 
of  the  court  directing  the  clerk  to  retain  the 
sum  of  $2,000  of  the  deposit  made  in  the  reg- 
istry of  the  court  to  cover  taxes  on  the  land. 
The  allegations  were  sufficient  to  show 
Mansfield's  right  to  recover  the  expenses  in- 
curred by  him  In  assisting  in  clearing  the 
title  to  tbe  land  in  dispute,  and  there  was 
evidence  to  sustain  the  Judgment  In  bis  fa- 
vor. 

[1]  Cinnplalnt  is  made  in  the  third  assign- 
ment in  the  application  that  it  was  error  on 
the  part  of  the  trial  court  not  to  sustain  the 
general  demurrer  of  plaintiffs  in  error,  for 
tbe  reason  that  defendant  in  error's  petition 
disdosed  on  Its  face  that  the  funds  were  de- 
posited with  the  Temple  State  Bank  under 
agreements,  by  the  terms  of  which  they  were 
not  to  become  payable  to  defendant  in  erroir 
except -upon  the  perfecting  of  tbe  title  con- 
veyed by  Ferguson  to  the  Dayton  Lumber 
Company  to  the  land  covered  by  the  Shattndt 
locatlcos  title,  and  it  afllrmatlvely  ap- 
peared that  said  title  had  not  been  so  per- 
fected. Hie  sixth  and  seventh  assignments 
of  error  make  the  same  character  ot  com- 
plaint as  to  defendant  in  error's  ri^t  to  re- 
cover on  the  $2,500  note  until  the  conditions 
upon  wbidi  It  sbould  mature  have  been  com- 
pUed  witb. 
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It  aKJears  from  tb.6  pleadings  that  the 
lumber  company  was  willing  to  take  the  ti- 
tle to  the  Shattuck  locations  from  the  ad- 
Judged  owners,  and  to  pay  them  in  money, 
instead  of  paying  it  to  F^guson  and  Mans- 
field, and  that  the  lumber  company  was 
willing  to  carry  out  its  contract  as  to  all  the 
land;  also  that  Mansfield  and  Ferguwm  en- 
tered Into  an  agreement  with  the  claimants 
of  the  land,  by  the  terms  of  which  claimants 
agreed  to  accept  $7,200  In  payment  for  th^r 
interest  In  the  609.4  acres,  and  that  the  lum- 
ber company  agreed  to  accept  tlie  conveyance 
from  the  claimants  and  release  any  interest 
In  the  funds  in  the  hands  of  the  Temi^e 
State  Bank,  and  pay  the  balance  dne  by  It 
on  the  bonds.  The  pleadings  relating  to  the 
failure  of  Ferguson  to  permit  the  $7,200  to 
foe  paid  for  the  land  in  accordance  with  the 
agreement  have  already  been  stated. 

The  allegations  are  sufficient  to  show  that 
the  money  became  distributable  when  caa- 
veyance  had  been  made  to  the  lumber  com- 
pany, regardless  of  whether  title  to  the  dis- 
puted lands  was  secured  through  litigation 
or  through  purchase.  The  alleged  agreement 
that  Mansfield  and  Ferguson  bad  agreed  to 
allow  the  claimants  for  the  land  out  of  the 
funds  to  be  paid  by  the  lumber  company  tiie 
amount  that  it  actually  cost  to  enable  the 
lumber  company  to  acquire  the  land  from  the 
-clalmantB  makes  it  apparent  that  it  was  con- 
templated by  the  parties  that  the  title  to  the 
disputed  lands  might  have  to  be  procured  for 
tiie  lumber  company  through  purchase. 

[2]  The  fifth  assignment  of  error  com- 
plains that  defendant  in  error,  Mansfield, 
did  not  hare  a  right  to  sue  <m  the  $2,500 
note,  alleging  that  the  title  of  the  note  was 
not  in  Mansfield,  but  in  the  Davis  heirs,  and 
that  the  pleadings  failed  to  show  any  au- 
thority upon  Us  part  to  recover  upon  the 
not^  either  in  his  own  right  or  for  the  bene- 
fit of  the  Davis  heirs. 

The  $2,500  note'  Wa*;  payable  to  Man^eld, 
attorney.  The  contracts  and  the  escrow 
agreements  made 'by  Ferguson  and  Mansfield 
were  made  by  them  according  to  the  allega- 
tions in  their  representative  capacities  as 
attorn^  in  fact  for  the  Hardin  heirs  and 
Davis  heirs,  respectively,  as  well  as  in  their 
Individual  capacities  T^e  general  power  to 
recover,  sell,  and  convey  under  which  Mans- 
field acted  carried  with  It  inadentally  the 
power  to  sue  for  the  purchase  money.  No 
attack  was  made  upon  the  genuineness  of 
the  powers  under  which  either  Mansfield  or 
Ferguson  acted  and  the  evidence,  as  well  as 
the  pleadings,  discloses  Mansfield's  rlj^t  to 
sue  and  recover  in  both  his  Individual  and 
representative  capacities.  Thompson  ▼. 
Cartwright,  1  Tex.  87,  46  Ato.  Dec.  05 ;  Wlm- 
bish  V.  Holt,  26  Tex:  673 ;  Allison  t.  Insnr- 
ance  Co.,  87  Tex.  593,  30  S.  W.  547. 

[3]  The  first,  second,  and  fburtb  asslga- 


ments  in  the  appUcatiota  complain  of  the 
nimjolnder  of  the  Davis  and  Hardin  hdrs. 
naintiflte  in  «Tor  contend  that  they  were 
necessary  parties  to  the  cause  under  tlie 
view  that  the  suit  was  one  to  partition 
Auids  in  wMdi  tbey  were  interested. 

We  concur  in  tlie  holding  of  the  Court  of 
Civil  Appeals  that  the  Davis  and  Hardin 
heirs  were  not  necessary  parties  to  Oie  suit, 
inasmuch  as  the  suit  was  not  one  for  parti- 
tion, but  for.  recovery  ot  a  fixed  and  definite 
interest  in  funds  held  by  plaintiffs  in  error 
for  distribution  between  FergusoB  and  Mans- 
fidd  individually,  and  in  thedr  representa- 
tive capacities  as  attomeys  In  fact  for  tiie 
Hardin  and  Davis  heirs,  respectively. 

In  our  opinien  there  was  no  error  in  tlie 
holdings  of  the  Court  of  Civil  Appeals  upon 
the  assignments  discussed,  and  the  court 
made  no  findings  that  would  defeat  recov- 
ery. 

The  Supreme  Court  in  granting  the  writ 
made  the  following  notation  upon  the  docket: 

"We  fail  to  see  how  Stevens  had  any  inter- 
est in  the  fmid  warranting  the  judgment  in  his 
favor  against  the  plaintiffs  in  error,  in  view 
of  the  sale  of  his  interest  to  Ferguson.  Any 
balance  dne  by  Ferguson  on  his  purchase  of 
Steven*  interest  would,  we  think,  be  a  personal 
liability,  and  the  fond  could  not  be  charged 
with  it" 

Subsequently  Stevens  filed  in  the  Suprene 
Court  his  waiver  to  any  claim  that  be  mi^^t 
have  in  the  $500  awarded  him,  and  consented 
that  the  Supreme  Court  might  enter  judg- 
ment, so  far  as  his  dalm  was  concerned,  r^ 
versing  the  judgment  as  to  the  $600^  and 
rendering  Judgment  against  him. 

The  filing  of  the  waiver  and  agreement  by 
Stevens  obviates  the  necessity  of  reviewing 
the  assignment  under  which  the  writ  was 
granted. 

The  Judgment  of  the  trial  court  recites 
that  Mansfi^d'B  proportionate  part  of  the 
$500  obligation  was  deducted  in  awarding 
the  recoveries  in  his  favor.  It  appears  tbat 
Mansfield's  pro  rata  part  of  the  funds  on 
deposit  after  making  necessary  deductions  is 
»>os/iBoai  of  the  amount  remaining. 

We  recommend  that  the  Judgments  of  the 
trial  court  and  Court  of  Civil  Appeals,  in  so 
far  as  they  award  judgment  In  fav(»  of  C. 
F.  Stevens  for  the  sum  of  $500,  be  reversed, 
and  that  that  part  of  the  Judgment  be  set 
aside;  that  the  amoimt  of  the  award  in  fa- 
vor of  H.  P.  Mansfield  be  increased  by  the 
stun  of  $106.42.  or  "o'Abosi  of  $500;  and 
tbat  the  Judgment  as  refcHnued,  and  in  all 
other  respects,  be  affirmed. 

CUBETON,  0.  J.  Tba  Judgment  reoom- 
moided  In  the  rQM)rt  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  ot  the  Supreme  Court. 


Digitized  by 


Google 


070.) 


SOUTHWESTERN'  SETTLEMENT  A  DEVELOPMENT  CO.  r.  MAT 

Utt  B.W.> 


620 


SOUTHWESTERN    SETTLEMENT    &    DE. 

VELOPMENT  CO.  at  al.  v.  MAY  et  M. 

(No.  267-3491.) 

(Conuiii8aio&  of  Appeals  of  Texas,  Section  A. 
Dec.  14,  1821.) 

1.  Judgment  «s>95l(3)  —  Parol  ovMsiim  not 
admissiiilo  to  oontradlat  or  vary  verdict  or 
Jadgmeet. 

On  an  issue  of  res  adjudicata  involTinc  con- 
struction of  rerdict  and  judgment  in  fonner 
case,  they  are  to  be  construed  by  their  own 
redtala  and  read  in  the  light  of  the  record  in 
that  case,  and  parol  evidence  is  not  adndssible 
to  contradict,  vary,  or  limit  them. 

2.  Jadgment  «=»744  —  Judgment  held  oondn- 
slve  as  to  right  to  remove  short  leaf  pine 
timber  en  eertaln  land. 

A  judgment  of  the  Supreme  Court  per- 
petually -enjoining  defendants  from  removing 
fserchantable  pfaie  timber  standing  and  growing 
on  certain  land  at  date  of  a  conveyance  there- 
of, construed  in  the  light  of  the  record,  held  to 
apply  to  all  the  short-leaf  pine  timber  on  such 
land,  and  to  preclude  inquiry  as  to  whether 
certain  Unds  of  short-leaf  pine  timber  were 
merchantable  at  the.  date  of  said  conveyance. 

Error  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District. 

Suit  by  the  Southwestern  Settlement  & 
Development  Company  and  others  against 
O.  F.  May  and  others.  From  Judgment  for 
defendants,  plaintiffs  appealed  to  the  Court 
of  ClvU  Appeals,  and  on  Judgment  there  (220 

5.  W.  133),  bring  error.  Reversed  and  ren- 
dered. 

H.  O.  Head,  of  Sherman,  and  Kennerly, 
Williams,  Lee  &  HiU,  of  Houston,  for  appel- 
lants. 

Smith  &  I^nier,  of  Jasper,  for  an>ellees. 

QAUUlOBISSB,  J.  The  Southwestern  Set- 
tlement &  Develc^ment  OHnpaay  (unincorpo- 
rated), suing  by  its  trustees,  and  the  Houston 
OU  Company  of  Texas,  a  corporation,  plain- 
tiffs in  error,  brought  this  suit  in  the  dis- 
trict court  of  Jasper  county,  Tex.,  against 

6.  F.  May  and  wife,  Collie  May,  and  AUen 
Hamilton  and  wife,  Pearl  Hamilton,  defend- 
ants in  error,  and  alleged  that  they,  plain- 
tiffs In  error,  were  the  owners  of  all  the 
merchantable  pine  timber  thai  standing,  ly- 
ing, and  growing  on  a.  certain  tract  of  land 
described  in  their  .petlttom  and  situated  in 
said  county.  They  further  alleged  that  de- 
fendants in  error  were  cutting  and  appro- 
priating said  timber  to  their  own  use.  They 
sued  out  a  temporary  Injunction  restraining 
defendants  in  error  from  further  cutting  of 
timber,  and  prayed  for  Judgment  on  final 
hearing  for  all  the  pine  timber  on  said  land 
and  for  the  perpetuation  of  such  Injunction. 


Defendants  in  error  disclaimed  any  Inter- 
est in  any  pine  timber  standing,  lying,  or 
growing  on  said  land  which  was  merchanta- 
ble June  12,  IGOO,  but  denied  that  plaintiffs 
in  error  were  the  owners  of  any  pine  timber 
then  on  said  land  which  was  not  merchanta- 
ble on  3une  12,  1900. 

Plaintiffs  in  error,  by  supplemental  peti- 
tion, claimed  title  to  all  the  short-leaf  pine 
timber  which  was  on  said  land  on  June  12, 
1900,  under  a  former  Judgment 

There  was  a  trial  by  Jury  on  June  2,  1919. 
Plaintiffs  in  error,  In  support  of  their  plea 
of  res  adjudicata,  showed  that  on  and  be- 
fore June  12,  1900,  one  W.  C.  Parsons  owned 
the  land  in  question,  together  with  all  the 
timber  thereon.  On  that  date  by  written 
conveyance  he  sold  to  the  Reliance  Lumber 
Company  all  the  merchantable  pine  timber 
then  standing  and  growing  on  said  land,  to- 
gether with  right  of  way  into,  upon,  through, 
and  hcross  said  land  for  the  purpose  of  re- 
moving said  timber,  and  agreed  that  the 
grantee  should  have  all  the  time  It  might  de- 
mand in  which  to  remove  said  timber  from 
said  land  and  warranted  the  title  thereto. 

Thereafter  defendants  in  error  became  the 
owners  of  such  title  to  said  land  as  remained 
in  Parsons  after  the  execution  and  delivery 
of  said  conveyance. 

Prior  to  1910  the  Houston  Oil  Company  of 
Texas,  one  of  plaintiffs  in  error,  acquired  all 
the  rights  of  the  Reliance  Lumber  Company, 
the  original  grantee  in  said  conveyance. 

In  1910  the  defendants  in  error  began  cut- 
ting timber  on  said  land,  and  the  Houston 
Oil  Company  brought  suit  against  them  and 
alleged  that  it  was  the  owner  of  all  the  mer- 
chantable pine  timber  on  said  land,  that  de- 
fendants in  error  were  the  owners  of  the 
land  on  which  said  timber  was  situated,  and 
that  they  were  cutting  and  appropriating 
said  timber,  and  sued  out  an  injunction  to 
restrain  such  cutting.  A  trial  of  that  case 
was  had  on  December  11,  1911.  Neither  the 
pleadings  of  the  defendant  nor  the  facts 
proved  at  the  trial  nor  the  general  charge 
of  the  court  are  before  us.  There  is,  how- 
ever, in  the  record  what  Is  called  a  special 
charge  given  in  that  case  in  which  the  court 
told  the  Jury  that  the  evidence  disclosed  that 
there  was  standing  and  growing  on  said 
land  on  the  12th  day  of  June,  1900,  both  long: 
leaf  and  short-leaf  pine,  and  instructed  them 
to  and  from  the  evidence  whether  or  not  at 
said  elate  short-leaf  pine  was  merchantable 
pine  timber.  The  Jury  returned  the  fallow- 
ing verdict: 

"We,  the  jury,  find  that  plaintiff  has  had  a 
reasonable  time  in  which  to  remove  the  mer- 
chantable pine  timber,  and  find  a  verdict  in 
favor  of  the  defendants.  We  also  find  that 
short-leaf  pine  was  merchantable  pine  timber 
at  the  time  of  the  sale  of  said  timber  by  W.  C. 
Parsons  to  Reliance  Lumber  Company." 
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Judgment  was  entered  thereon  tliat  Bald 
Houston  Oil  C!ompany,  plaintiff  In  said  suit, 
take  nothing  therein,  and  that  the  defend- 
ants go  thence  without  day  and  recover  their 
costs. 

The  case  was  appealed  to  the  Court  of 
Civil  Appeals  and  affirmed.  Houston' Oil  Co. 
V.  Hamilton,  153  S.  W.  1194. 

The  SuprCTie  Court,  however,  granted  a 
writ  of  error,  and  on  November  27,  1918, 
reversed  the  judgment  of  the  Court  of  Civil 
Appeals  and  rendered  judgment  perpetually 
enjoining  and  restraining  defendants  in  er- 
ror from  removing  and  selling  the  merchan- 
table pine  timber  standing  and  growing  on 
said  land  on  June  12,  1900.  109  Tex.  270, 
206  S.  W.  817. 

Notwithstanding  the  verdict  of  the  jury  and 
the  judgment  rendered  by  the  Supreme  Court 
in  that  case,  the  district  court  in  the  trial 
of  this  case,  over  objection  of  plalntUfs  in 
error,  heard  evidence  with  reference  to 
whether  certain  different  kinds  of  short-leaf 
pine  timber  were  merchantable  at  the  date 
of  said  conveyance,  and  submitted  such  Issues 
to  the  ■  Jury  for  determination.  The  jury 
found  in  response  to  such  Issues  that  "Rose- 
mary" pine  timber  and  "Black  Sap,"  "Lo- 
blolly," or  "bastard"  pine  timber,  the  kinds 
inquired  about,  were  short-leaf  pine  timber, 
but  that  neither  of  them  was  merchantable 
at  said  date. 

The  court  rendered  judgment  on  the  ver- 
dict against  plaintiffs  in  error,  and  in  favor 
of  defendants  in  error  for  all  timber  situated 
on  said  land  of  whatever  character  or  class, 
except  the  "long-leaf  yellow"  pine  timber 
measuring  25  or  more  Inches  at  the  stump, 
for  which  timber  so  excepted  judgment  was 
entered  In  favor  of  plaintiffs  in  error. 

Plaintiffs  in  error  appealed  from  the  Judg- 
ment BO  rendered  in  this  case  to  the  honor- 
able Court  of  Civil  Appeals  for  the  Ninth  Su- 
preme Judicial  District 

The  disposition  made  by  the  trial  court  of 
the  "long-leaf  ydlow"  pine  timber  situated 
on  said  land  was  not  complained  of  In  said 
appeal,  and  for  that  reason  the  findings  of 
the  jury  and  the  judgment  of  the  court  there- 
on are  not  further  recited  In  this  opinion. 

The  honorable  Court  of  Civil  Appeals  held 
that  the  right  of  plaintiffs  In  error  to  the 
merchantable  short-leaf  pine  timber  standing 
on  said  land  at  the  date  of  said  conveyance 
was  adjudicated  In  their  favor  In  said  former 
suit,  but  further  held  that  it  was  manifest 
that  all  sizes  of  such  timber  were  not  mer- 


chantable at  the  date  of  said  conveyance, 
and  reversed  the  case  so  far  as  It  disposed  of 
the  short-leaf  pine  timber,  and  remanded  it 
to  the  district  court  to  determine  what  size 
timber  of  that  kind  now  found  on  the  ground 
was  merchantable  at  the  date  of  said  con- 
veyance.   220  S.  W.  133. 

t'laintiffs  in  error  applied  to  the  Supreme 
Court  for  a  writ  of  error,  and  their  appli- 
cation was  granted. 

Their  application  contains  but  one  spedfl- 
cation  of  error,  the  substance  of  wblcb  is 
that  the  Court  of  Civil  Appeals  erred  in  hold- 
ing that  plaintiffs  in  error  were  not  the  own- 
ers of  all  the  short-leaf  pine  timber  that  was 
on  said  land  at  the  date  of  said  conveyance, 
but  that  they  owned  only  such  short-leaf 
pine  timber  as  bad  attained  a  certain  size, 
such  size  to  be  determined  on  another  trial. 

[1]  This  issue  Involves  a  proper  c<mstruc- 
tlon  of  the  verdict'  and  Judgment  in  the  for- 
mer case.  They  must  be  construed  by  their 
own  recitals  read  in  the  light  of  the  record 
In  the  case  In  which  they  were  rendered. 
Parol  evidence  Is  not  admissible  to  contra- 
dict, vary  or  limit  them.  17  Cyc.  p.  571,  par. 
B;  28  Cyc.  >  1102,  par.  6;  Allen  v.  Bead,  66 
Tex.  13,  19,  17  S.  W.  115. 

[2]  They  can  be  given  full  force  and  ^ect 
only  by  holding  that  they  apply  to  all  the 
short-leaf  pine  timber  on  said  land  at  the 
date  of  the  conveyance.  Any  other  construc- 
tion would  be  against  the  plain  import  of 
the  language  used  and  an  unwarranted  limi- 
tation of  their  force  and  effect 

We  therefore  recommend  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  re- 
versed, and  that  Judgm^it  be  here  rendered 
for  plaintiffs  In  error  against  defendants  In 
error  for  all  the  short-leaf  pine  timber  which 
was  standing  or  growing  on  said  land  on 
June  12,  1900,  and  for  all  the  long-leaf  yellow 
pine  timber  standing  or  growing  on  said  land 
that  was  25  inches  or  more  in  diameter  at 
the  stump  on  the  2d  day  of  July,  1919,  and 
enjoining  and  restraining  defendants  In  er- 
ror, and  each  of  them,  from  cutting,  destroy- 
ing, or  removing  any  of  the  pine  timber 
awarded  by  such  Judgment  to  plaintiffs  in 
error,  and  for  all  costs  of  suit,  and  directing 
that  such  judgment  be  certified  to  the  dis- 
trict court  for  observance. 

CTJRETON,  C.  J.  The  judgment  recom- 
mended In  the  report  of  the  GommlsBlon  of 
Appeals  is  adopted,  and  wIU  be  »itered  as 
the  Judgment  of  the  Supreme  Court. 
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FERRELL  et  al.  V.  BEAUMONT  TRACTION 
CO.    (Nos.  203^281.)* 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  14,  1921.) 

1.  Stra«t  railroads  «=>l  17(31)— Contributory 
■agligaaoe  of  boy  Jumping  on  airtouMriifla 
struck  by  ear  held  for  Jury. 

Where  a  15  year  old  boy,  at  the  iiiTitatioii 
of  an  older  peralon  driTing  au  antomobile, 
jumped  from  a  waagp  carrying  a  picnic  crowd 
and  ran  around  thwack  end  of  the  automobile 
and  Jumped  on  the  running  board,  which  was 
struck  by  a  street  car  moving  in  the  opposite 
direction,  his  contributory  negligence  in  fail- 
ing to  ascertain  -whether  automobile  would 
come  In  contact  with  the  street  car  was  a  ques- 
tion for  the  jury. 

2.  Nagllgenea  «=3l36(9)— Ouastlon  for  Jury. 

Negligence  and  contributory  negligence  are 
questions  of  fact  for  the  jury,  and  they  can 
only  become  qnestiona  of  law  when  tha  facts 
and  eircnmataneea  are  snch  that  but  one  rea* 
Bonabla  oondosion  can  be  drawn  therefrom. 

Brror  to  Oonrt  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District 

Action  by  A.  Ferrell,  in  his  own  behalf 
and  as  next  friend  of  his  minor  son,  Iieroy 
Ferrell,  against  the  Beaumont  Traction  Opta- 
pany,  to  recover  for  injuries  to  the  son. 
Judgment  for  defendant  on  a  directed  verdict 
was  affirmed  by  Court  of  Civil  Appeals  by  a 
divided  court  (207  S.  W.  654),  and  plaintiffs 
bring  error.  Reversed,  and  remanded  for 
new  trial. 

Smith  &  Crawford,  of  Beaumont  (John 
Hancock,  of  EY)rt  Worth,  of  counsel),  for 
plainttffs  in  error. 

Orgain,  Butler  &  BoUnger,  of  Beaumont, 
for  dtfendant  in  error. 

McOUINDON,  P.  J.  This  acti(Hi  waa 
broogbt  by  A.  Ferrell,  in  bla  own  behalf  and 
as  nert  friend  of  tila  minor  son,  Leroy  Fer- 
rell, to  recover  of  the  Beaumont  Traction 
Cbmpany  compensatory  damages  for  Injuries 
received  by  the  son  as  the  result  of  alleged 
Mcllgence  of  the  traction  company's  motor- 
man  operating  one  of  its  street  cars  in  the 
city  of  Beaumpnt  At  the  conclusion  of 
idalntifrs  testimony  in  the  trial  court  a  Judg- 
mait  was  rendered  for  the  traction  company 
upon  a  directed  verdict,  the  trial  court  hold- 
ing that  Leroy  Ferrell  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law.  The 
Court  of  Civil  Appeals  by  a  divided  court  af- 
firmed this  judgment  207  S.  W.  6B4.  The 
correctness  of  the  trial  court's  action  in  di- 
recting'a  verdict  for  the  defendant  on  the 
ground  of  contributory  negligence  of  plain- 
tiff's son,  Leroy  Ferrell,  is  the  only  question 
which  the  case  presents. 

The  opinions  of  the  Ckiurt  of  Civil  Appeals 
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give  a  very  full  statement  of  the  case,  and 
quote  extensively  from  the  testimony  of  the 
witnesses.  For  our  purposes  we  adopt  the 
following  brief  outline  of  the  case  from  the 
petition  for  writ  of  error,  which  we  think 
fairly  presents  the  facte  essential  to  a  de- 
cision of  the  issue  involved: 


"On  the  morning  of  the  15th  of  Hay,  1916, 
a  Sunday  school  picnic  crowds  was  journeying 
to  Spindle  Top  brings,  south  of  the  dty  of 
Beaumont,  in  two  hay  wagons  going  south  on 
Park  street,  one  of  the  wagona  preceding  the 
other  at  a  distance  variously  estimated  at  from 
60  to  160  feet  Park  street  runs  practically 
Borth  and  south,  and  is  doable-tracked  Iv  the 
defendant  company.  The  east  track  is  used 
by  cars  going  north  into  the  city,  and  the 
west  track  by   cars  running  south. 

"These  hay  wagons  had  large,  flat  beds  about 
8  feet  in  width,  which  were  above  and  extend- 
ed over  the  wheels  of  the  wagons,  and  the 
beds  of  the  two  wagons  were  crowded  with 
children  sitting  all  round  the  edges  thereof 
with  their  feet  han^ng  off.  The  plaintiff  in 
error,  Leroy  Ferrell,  and  others  were  sitting 
In  the  middle  of  the  bed  of  the  rear  wagon. 

"One  of  the  tracks  of  defendant  in  error 
comea  into  Park  street  over  Emmett  atreet 
from  the  east  south  of  the  place  of  the  acci- 
dent. When  these  wagons  were  thus  proceed- 
ing down  Park  street  south,  the  rear  wagon 
running  along  with  its  east  wheels  about  the 
center  of  the  west  track  of  defendant  in  error, 
Frank  Richards,  driving  a  five-passenger  Buick 
automobile,  overtook  it  and  ran  along  slowly 
with  it  for  some  distance,  the  front  wheels  of 
his  automobile  running  along  to  the  east  of  the 
back  part  of  the  rear  wheel  of  the  wagon, 
throwing  his  automobile  over  near  the  west 
rail  of  the  east  street  car  track.  While  tbey 
were  traveling  in  this  position,  Richards  in- 
vited some  of  the  boys,  including  the  plaintiff 
in  error,  I<eroy  Ferrell,  to  get  aboard  his  au- 
tomobile and  several  proceeded  to  do  so,  in- 
cluding Leroy.  The  wagon  and  the  automobile 
were  running  very  slowly  and  Leroy  got  off 
the  rear  of  the  wagon  and  ran  around  the  rear 
of  the  automobile,  and  waa  on  the  running 
board  and  opening  the  door  of  the  automobile 
to  get  in  when  one  of  the  street  cars  of  de- 
fendant in  error,  meeting  the  automobile,  col- 
lided with  it. 

"At  the  time  the  automobile  first  overtook 
the  wagon,  the  street  car  which  afterwards 
collided  with  the  automobile  had  just  come  off 
of  Emmett  street  and  was  standing  on  Park 
street  headed  north  toward  the  approaching 
wagon  and  automobile,  discharging  and  taking 
on  passengers.  Leroy  Ferrell  had  not  seen 
the  street  car,  and  did  not  know  of  its  ap- 
proach. He  did  not  look  for  a  street  car,  but 
believed  the  auto  not'in  conflict  with  the  street 
car  track,  and  he  relied  upon  the  safety  of  the 
situation  by  reason  of  the  auto  being  lawfully 
on  the  street,  the  invitation  by  the  driver,  and 
the  fact  that  two  other  boys  indicated  its 
safety  by  taking  passage  thereon.  The  wagon 
and  automobile  were  running  along  together 
in  this  position  as  the  street  car  left  Emmett 
street  and  approached  them.  About  the  time 
the  boys  were  getting  into  hia  automobile,  or 
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starting  to  get  onto  it,  Bichards,  the  driver, 
started  to  go  on  past  the  wagon,  but  he  no- 
ticed the  street  car  was  coming  rapidly  with- 
out abating  its  speed,  and  that  the  motorman. 
was  looldng  bacliward  at  the  front  bay  wagon 
where  the  children  were  laughing,  cutting  up, 
and  talking  to  the  motorman,  and  he  undertook 
to  reveree  his  automobile  and  go  backward, 
but  before  he  could  get  out  of  the  way  the 
street  car  struck  his  automobile.  Two  other 
boys  boarded  tM  automobile  at  the  same  time, 
one  escaping  without  injury,  the  other  re- 
ceiving cuts  in  the  face.  The  top  of  the  au- 
tomobile was  up.  The  street  car  atrndc  with 
considerable  force.  The  testimony  was  undis- 
puted that  when  the  wagon  in  front  passed 
the  street  car  the  motorman  seemed  to  become 
interested  in  the  fun  that  was  going  on  among 
the  children  in  that  wagon,  and  that  he  was 
looking  backward  all  the  time  towards  the 
head  wagon  until  about  the  time  or  just  a 
moment  before  the  collision.  Some  of  the 
testimony  was  that  the  car  was  running  very 
rapidly,  it  being  undisputed  that  its  speed  did 
not  check  until  within  a  few  feet  of  the  auto 
and  too  late  to  avoid  the  collision.  Leroy 
Fenrell  was  jarred  off  of  the  running  board  by 
the  collision,  falling  beneath  the  west  front 
wheels  of  the  street  car,  which  crushed  bis 
log,  occasioning  the  damages  sued  for." 

The  question  thus  presented  may  be  briefly 
stated  as  follows:  Can  it  be  said  that  a  boy 
16  years  of  age,  who,  at  tbe  Invitation  of  an 
older  person,  jumpa  from  a  slowly  moving 
wagon,  runs  around  tbe  back  end  of  an  auto- 
mobile, and  Jumps  upon  the  running  board 
without  first  ascertaining  whether  in  so  do- 
ing be  or  the  automobile  would  come  In  con- 
tact with  a  street  car  moving  In  the  opposite 
direction  on  a  track  in  close  proximity  to 
the  automobile.  Is  guilty  of  contributory  neg- 
ligence as  a  matter  of  law? 

[1]  We  think,  under  the  principles  an- 
nounced in  tbe  decisions  of  our  Supreme 
Court,  tbls  question  must  necessarily  be  an- 
swered In  tbe  negative.  The  degree  of  care 
which  is  required  of  a  person  in  using  a  pub- 
lic street  as  measured  by  tbe  law  is  what  is 
commonly  termed  "ordinary  care";  that  ia, 
such  care  as  a  personr  of  ordinary  prudence 
would  exercise  under  tbe  same  or  similar  cir- 
cumstances, having  due  regard  for  his  own 
safety.  While  the  law  defines  and  prescribes 
the  measure  of  duty  under  such  circumstanc- 
es. It  does  not  require  or  denounce  any  par- 
ticular act  or  acts  on  the  part  of  the  injured 
party  as  a  compliance  or  noncompliance  with 
tbat  duty ;  and,  even  where  the  facts  are  un- 
disputed, the  question  whether  ordinary  care 
has  been  exercised  in  a  particular  instance 
is  a  conclusion  or  Inference  of  fact  to  be  de- 
termined by  the  Jury,  unless  tbe  facts  and 
circumstances  are  such  that  but  one  reason- 
able conclusion  can  be  drawn  therefrom. 
The  Jury  In  negligence  cases  are  the  Judges, 
not  only  of  what  the  facts  are,  but  of  the 
Inferences  to  be  drawn  from  tbe  facts,  and 
ar«,  at  liberty  to  take  into  consideration  all 
thfe  jurroundlng  circumstances  which  neces- 


sarily include,  among  other  tilings,  the  age 
of  the  party  whose  acts  are  iHrought  in  ques- 
tion. Leroy  Ferrell  at  the  time  of  the  acci- 
dent was  a  boy  15  years  old,  and  we  may  as- 
sume that  he  bad  tbe  ordinary  Instincts  and 
proclivities  of  the  average  American  boy  of 
tbat  age.  He  was  ri^tf uUy  using  tbe  street, 
in  company  with  a  party  going  to  a  Sunday 
school  picnic.  He  was  Invited  by  an  older 
acquaintance  to  ride  in  a  large  automobile 
Instead  of  riding  on  the  wagon.  At  tbat  time 
the  autbmobile  was  not  o<Utbe  track  on  which 
the  collision  occurred,  nut  very  near  it- 
Whether  too  near  to  avoid  a  collision  is  not 
conclusively  shown  by  the  testimony.  In  go- 
ing behind  tbe  automobile  bis  view  of  tbe 
approadiing  car  was  necessarily  obstructed. 
If,  In  accepting  the  Invitation  to  ride  in 
the  automobile,  he  assumed  that  it  was  in 
a  position  of  safety,  and  tbat  there  was  no 
danger  of  a  collision  with  a  street  car  mov- 
ing in  tbe  opposite  directloa  on  a  nearby 
track,  we  think,  under  the  circumstances,  and 
taking  Into  consideration  bis  age,  the  court 
would  not  be  warranted  in  assuming  tbat  be 
was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

[2]  There  have  been  many  cases  brought 
before  the  Supreme  Court  in  which  tbe  plain- 
tlfl^ho  came  In  contact  with  a  moving  car 
or  train  has  been  sought  to  be  held  guilty  of 
contributory  negligence  as  a  matter  of  law, 
but,  except  In  those  cases  where  there  taas 
been  a  violation  of  some  statute  or  city  or- 
dinance, or  a  disregard  of  some  warning  or 
known  regulation  provided  for  the  safety  of 
the  injured  party,  or  where  there  has  been  a 
voluntary  exposure  to  a  known  danger,  tbe 
cases  which  have  held  that  there  was  negli- 
gence as  a  matter  of  law  have  been  exceed- 
ingly rare.  The  general  doctrine  announced 
by  our  Supreme  Court  is  that  negligence  and 
contributory  negligence  are  questions  of  fact 
for  tbe  Jury.  They  can  only  become  Ques- 
tions of  law  when  the  facts  and  drcum- 
stances  are  such  that  but  one  reasonable  con- 
clusion can  be  drawn  therefrom. 

Two  recent  decisions  of  the  Supreme  Obort 
upon  this  subject  are  Klrksey  v.  Soutbem 
Traction  Co.,  110  Tex.  190,  217  S.  W.  1S9.  and 
Trochta  v.  Railway,  218  S.  W.  1038.  In  the 
former  case  Klrksey,  who  was  driving  an 
automobile,  collided  with  an  Interurban  car 
at  a  public  country  crossing  where  his  view 
of  tbe  track  was  practically  unobstructed. 
In  holding  that  he  was  not  guilty  of  oontrlb- 
utory  negligence  as  a  matter  of  law  the 
court  laid  particular  stress  upon  the  fact  tbat 
shortly  before  he  reached  the  crossing  bis 
attention  was  diverted  by  a  pedestrian  call- 
ing to  him  who  wanted  to  ride  with'  bim  to 
the  next  town.  In  the  Trochta  Case,  which 
was  also  a  country  crossing  accident  ease, 
and  was  submitted  upon  special  Issues,  *^e 
Jury  found  that  before  driving  upon  the  cross- 
ing deceased  did  not  look,  listen,  or  do  any 
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other  act  to  dtBcover  the  approaching  train, 
but  that  his  failure  to  do  so  did  not  consti- 
tute negligence  on  his  part"  In  approving 
the  Judgment  recommended  by  the  Commis- 
sion of  appeals  to  the  effect  that  the  trial 
court's  Judgment  in  favor  of ''plaintiff  should 
be  affirmed,  the  Supreme  Court,  speaking 
through  Chief  Justice  Phillips,  say : 

"Under  the  tacts  of  this  case  there  is  in  our 
opinion  no  warrant  for  not  applying  to  it  the 
general  rule  prevailing  in  this  state,  that  the 
failure  of  one  about  to  go  over  a  public  rail- 
road crossing  to  look  and  listen  for  an  ap- 
proaching train  does  not,  of  itself  constitute 
negligence  as  a  matter  of  law.  Here,  the  ques- 
tion as  to  whether,  under  all  the  circumstances, 
Trochta  was  guilty  of  negligence  in  not  looking 
or  listening  for  the  train,  was  for  the  Jury. 
The  jury  determined  it  against  the  defendant." 

Our  view  la  that  the  trial  court  committed 
error  In  withdrawing  the  case  from  the  Jury 
on  the  issue  of  contributory  negligence. 

We  therefore  conclude  that  the  Judgments 
of  the  district  court  and  Court  of  Civil  Ajv- 
peals  should  be  reversed,  and  the  cause  re- 
manded to  the  former  for  a  new  trial. 

OUBSTON,  O.  X  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  AppVove  the  boldlng  of  the  Commission 
at  Appeals  on  the  qneBtlon  discoased  in  Its 
opinion. 


SCHARBAUER  et  al.  v.  LAMPASAS 
COUNTY.     (No.  240-3430.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Nov,  80,  1921.) 

1.  Corporations  9=»29 (2)— Foreign  eorpera* 
tioa  hold  a  oorporatlon  do  facto,  IsgaHty  of 
which  was  not  subject  to  collateral  attack. 

A  foreign  corporation,  which,  at  the  time 
of  application  for  its  license  to  transact  busi- 
ness in  Texas,  was  incorporated  under  the  gen- 
eral laws  of  the  state  of  its  domicile,  for 
purposes  authorised  also  by  the  laws  of  Texas, 
was  a  de  facto  corporation,  the  legality  of 
which  could  be  attacked  only  by  the  state  in  a 
direct  proceeding  and  not  collaterally  in  pro- 
ceedings by  private  individuals  or  other  cor- 
porations. 

2.  Corporations  «=>63l— Conrt*  nnst  •afonw 
mie  of  comity  permitting  foreign  corpora- 
tion to  transact  business  In  state  until  modi- 
fled  by  Legislature. 

The  rules  of  comity,  under  which  a  corpo- 
ration created  in  one  state  may  secure  a  per- 
mit to  transact  business  in  other  states,  have 
the  controlling  force  of  legal  obligations  until 
modified  by  the  Iiegialature,  and  it  is  the  duty 
of  the  courts  to  observe  and  enforce  them  un- 
til tht  sovereign  otherwise  directs;  the  comity 
involved  being  that  of  the  state,  not  of  the 
courts. 


3.  Partnership  «=>4l— Dlreotors  of  Insolvent 
foreign  surety  company  held  not  liable  as 
partners. 
The  directors  of  a  surety  company  incor- 
porated under  the  law  of  a  foreign  state,  ap- 
proval of  the  charter  by  which  carried  with 
it,  80  far  as  a  suit  by  a  county  in  this  state  on 
a  contractor's  surety  bond  was  concerned,  ap- 
proval of  the  company's  directorate,  the  mem- 
bers of  which  were  all  residents  of  this  state, 
were  not  liable  on  such  bond  as  partners,  after 
the  appointment  of  a  receiver,  in  absence  of 
allegations  of  misrepresentations  as  to  com- 
pliance with  the  statutes- of  this  state  (Rev. 
St.  1911,  arts.  1814-1321,  4928,  4030),  as  to 
fnll  payment  of  capital  stock  or  deposit  of  se- 
curities, as  prerequisites  to  the  gruiting  of  its 
permit  to  do  business  herein,,  especially  where 
defendants  thought,  until  just  before  the  re- 
ceiverghip  was  granted,  that  the  capital  stock 
was  paid  up;  there  being  such  color  of  law- 
ful organization  as  to  prevent  the  proceedings 
being  held  void  on  collateral  attack  on  the 
ground  of  antecedent  fraud  on  the  states  in 
procuring  the  charter  and  permits. 

Error  to  Court  of  CSvU  Appeals  of  Third 
Supreme  Judicial  District. 

Consolidated  actions  by  Lampasas  County 
against  the  Hess  &  Skinner  Engineering 
Company  and  others,  wherein  certain  parties 
Intervened,  and  John  Scharbaner  and  otbers 
were  made  parties  defendant  Judgment  for 
plaintiff  against  John  Scharbau»  and  cer- 
tain other  defendants  was  by  the  Court  of 
Civil  Appeals  affirmed  in  part  and  reversed 
and  rendered -in  part  (214  S.  W.  468),  and 
John  Scharbauer  and  othwa  bring  error.  Re- 
versed and  rendered. 

die  Speer  and  Harvln  H.  Brown,  both  of 
Fort  Worth,  for  plaintiffs  in  error. 

J.  Tom  HIggins  and  Matthews  &  Browning, 
all  of  I/ompasas,  for  defendant  in  error. 

TAYLOR,  P.  jr.  Lampasas  county,  in  one 
cause,  sued  the  Hess  &  Skinner  Engineering 
Company  as  principal  and  the  Commonwealth 
Bonding  &  Casualty  Insurance  Company  as 
surety,  upon  a  bridge  building  contract ;  and, 
in  another,  sued  the  sheriff  of  the  county  and 
the  Missouri  Valley  Bridge  &  Iron  Company, 
to  determine  the  right  to  certain  bridge  ma- 
terials. The  two  causes  were  consolidated. 
Parties  not  necessary  to  be  named  inter- 
vened asserting  claims  as  materialmen  and 
laborers. 

Pending  the  suit,  J.  W.  Mitchell  was  ap- 
irainted  receiver  of  the  bonding  company  by 
one  of  the  district  courts  of  Fort  Worth,  and 
the  receiver  was  made  a  party  defendant  to 
the  consolidated  action.  Thereafter  the  coun- 
ty made  the  directors  of  the  bonding  com- 
pany, B.  P.  Allen,  Jr.,  W.  P.  Dial,  E.  A. 
Fancher,  C.  D.  Hill,  Bacon  Saunders,  John 
Sdiarbauer,  0.  C.  Terrell,  Jno.  L.  Terrell,  C. 
D.  Belmers,  and  Ben  F.  Allen,  Sr.,  parties  de- 


«5»Far  other ,c«»a«  see  auae  topic  ud  KSY-NUUBSB  In  all  Key-Nnaborod  OlgeaU  and  Indexas 


Digitized  by 


Google 


634 


235  SOUTHWESTERN  PEPOBTER 


CTex. 


fendant,  seeking  recovery  agaicgt  them  on  the 
theory  that  they  were  liable  on  the  bond  as 
partners. 

The  cause  was  tried  before  the  court  with- 
out a  Jury.  Judgment  was  rendered  in  favor 
of  the  county  against  the  engineering  com- 
pany and  all  of  the  individuals  named  as  di- 
rectors, except  B.  F.  Allen,  Jr.,  and  in  favor 
of  some  of  the  interveners.  The  county 
failed  to  recover  against  the  bonding  com- 
pany and  the  receiver,  and  judgment  was  en- 
tered in  their  favor. 

The  Court  of  Civil  Appeals  affirmed  the 
Judgment  of  the  trial  court  against  the  di- 
rectors. 214  S.  W.  488.  It  Is  not  necessary 
to  state  what  disposition  was  made  of  the 
judgment  as  affecting  the  interveners.  Writ 
of  error  was  granted  upon  the  application  of 
Jno.  Scharbauer  and  the  other  directors 
alone.  Consequently  the  cause  presented  for 
review  is  between  the  county  and  the  direc- 
tors of  the  company. 

The  grounds  upon  wbidti  it  is  alleged  that 
the  directors  are  individually  liable  are  that 
at.  the  time  of  the  pretended  incorporation  of 
the  C(»npany  under  the  laws  of  Arizona  all 
of  its  stockholders  were  citizens  of  Texas; 
that,  80  far  as  paid  for  in  this  state,  its  cor^ 
porate  business,  including  the  election  of  di- 
rectors and  offlcera  and  the  keeping  of  booka 
and  records,  was  done  in  this  state;  that  ita 
general  headquarters  and  principal  place  of 
business  was  in  Fort  Worth,  Tex..;  that  the 
directors,  without  any  bona  fide  intention  of 
transacting  business  in  Arizona,  went  into 
that  territory  and  procured  from  it  a  pre- 
traded  charter  for  the  purpose  of  transacting 
business  in  Texas;  and  that  the  pretended 
incorporation  was  a  fraud  upon  the  laws  of 
Arizona. 

It  is  further  alleged  that  Arizona  laws 
under  which  the  company  was  organized,  pro- 
vided that  no  corporation  should  ,be  formed 
for  the  transaction  of  any  kind  of  Insurance 
business,  except  live  stock,  without  a  sub- 
scribed capital  stock  of  at  least  f  100,000,  25 
per  cent  of  which  must  be  paid  in  before  the 
Issuance  of  any  policy  by  the  company ;  that 
it  was  the  original  plan  for  the  company  to 
.  be  Incorporated  under  the  laws  of  Texas ; 
but  that  afterwards,  about  March  20, 1911,  it 
was  determined  by  the  stockholders,  directors, 
and  executive  committee  of  the  company,  fol- 
lowing an  investigation  of  the  laws  of  various 
states  and  territories,  that  it  would  be  to  the 
interest  of  the  stockholders  to  have  the  com- 
pany incorporated  under  the  laws  of  Arizona, 
because  they  could  file  with  the  insurance  de- 
partment of  that  state  notes  executed  by  the 
stockholders  in  payment  of  stock,  whereas 
under  the  Texas  laws  that  could  not  be  done, 
and  because  under  a  charter  obtained  in 
Arizona  the  company  could  transact  more 
different  kinds  of  Insurance  business  than 
could  be  transacted  under  a  cbarter  obtained 


in  Texas;  that  about  March  23,  1911,  the 
directors  of  the  bonding  company  filed  its 
charter  in  Arizona ;  that  It  became  Incor- 
porated under  the  laws  of  that  territory  (if 
their  action  in,  regard  thereto  did  not  in- 
validate its  Incoriwration) ;  that  by  the  char- 
ter so  filed  the  company  was  attempted  to  be 
organized  to  do  a  fidelity,  guaranty,  and 
surety  business  and  other  business  In  any 
part  of  the  world  with  an  organized  capital 
stock  of  $300,000;  that  afterwards  about 
June  17,  1911,  the  company  filed  its  state- 
ment with  the  Commis-slOTier  of  Insurance 
and  Banking  of  the  State  of  Texas,  and  on 
that  day  a  permit  was  Issued  to  it  to  trans- 
act business  in  Texas;  that  annual  state- 
ments of  the  company  were  made  as  re- 
quired by  law  and  filed  with  the  Commission- 
er, who  issued  to  It  licenses  or  permits  to 
transact  business  in  the  state  each  year,  the 
last  permit  being  Issued  about  February  25, 
1915;  that  such  companies  were  required 
by  the  laws  of  Texas  to  place  on  deposit  with 
the  State  Treasurer  $100,000  in  good  securities 
as  a  prerequisite  to  the  issuance  of  permits ; 
that  prior  to  June  13,  1911,  the  directors  of 
the  company  deposited  with  the  Treasurer  a 
large  lot  of  seourities  of  the  aiiparent  values 
of  $150,172.50;  that  the  deposiUng  of  said 
securities  was  an  evasion  of  the  laws  of  the 
state  of  Texas,  in  that  ttie  bonding'  coippany 
and  its  promoters  sold  a  large  amount  at  the 
capital  stock  of  the  company,  and  instead  of 
receiving  cash  therefor,  took  from  the  pu]> 
chasers  thereof  their  notes  in  payment,  and 
that  It  was  these  notes  and  other  securities 
that  were  so  deposited  with  the  Treasurer. 

Failure  to  comply  with  the  Arizona  laws 
as  to  paying  up  the  cairital  stock  was  alleged ; 
also,  the  filing  of  false  and  fraudulent  state- 
ments with  the  Conunisrioner  of  Insurance 
and  Banking  of  the  State  of  Texas  for  the 
purpose  of  procuring  permits  to  do  bnslness 
in  this  state.  The  deduction  drawn  by  the 
pleader  was  that  the  company  had  no  lawful 
authority  to  do  business  in  Texas,  and  that 
in  consequence  thereof,  and  of  the  execution 
of  the  bond,  the  directors  became  liable  as 
partners  for  the  payment  of  any  obligations 
incurred  by  the  company,  even  though  it  may 
have  been  legally  incorporated  in  Arizona. 

The  provisions  of  the  contract  to  build  the 
bridges  and  the  abandonment  of  Die  work  by 
the  contractor  and  the  completion  of  the  work 
by  the  county  were  alleged. 

Plaintiffs  in  error  answered  by  general  de- 
murrer and  special  exceptions,  and  a  denial 
of  those  allegations  not  admitted  in  the  an- 
swer. They  pleaded  specially  that  the  com- 
pany was  both  a  de  jure  and  de  facto  corpora- 
tion incorporated  under  the  laws  of  Arizona; 
that  at  all  times  after  the  incorporation  until 
the  appointment  of  a  receiver  it  was  author- 
ized to  do  business  in  the  state  of  Texas,  and 
that  it  did  business  lawfully  and  regtUarly 
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as  a  coinppration  not  only  In  Texas,  bnt  In  the 
states  of  Alabama,  CalUomla,  Louisiana,  and 
the  territory  of  Arizona,  as  well ;  that  In  the 
matter  of  executing  and  accepting  the  bond, 
the  company  acted  as  a  corporation  only,  and 
was  treated  by  the  county  as  a  corporation, 
and  In  no  other  capacity ;  that  the  pleadings 
of  Lampasas  county  constituted  a  collateral 
attack  upon  the  validity  of  the  Incorporation 
of  the  company  and  its  licenses  and  permits 
to  transact  business  in  Texas,  whereby  the 
county  was  estopped  to  deny  that  It  was  a 
conwration.  There  were  other  defensive 
pleas  to  which  It  is  not  necessary  to  refer. 

It  was  agreed  on  the  trial  that  on  Mandi 
23,  1911,  the  company  was  incorporated  un- 
der the  laws  of  the  territory  of  Arizona  (as 
to  this  agreement  the  county  reserved  the 
rli^t  to  attack  the  validity  of  the  incorpora- 
tion and  the  company's  right  to  do  business 
in  this  state) ;  that  the  company's  directors 
^vere  elected  annually  at  Fort  Worth,  Tex. ; 
that  after  Incorporation  the  company  applied 
for  and  obtained  permission  to  transact  busl- 
nees  as  an  Insurance  company  in  1911  in  the 
states  of  California,  Louisiana,  Alabama,  and 
Texas;  that  the  bond  was  executed  by  the 
company  as  a  corporation  under  the  laws  of 
Arizona,  and  that  the  county  dealt  with  it  as 
such;  that  each  year  after  incorporation, 
until  and  Including  the  year  191S,  the  state 
of  Arizona  issued  to  the  company  Its  permit 
to  transact  business  In  that  state  in  accord- 
ance with  its  charter;  that  after  the  filing 
of  its  annual  statements  each  year  in  the  of- 
fice of  the  Commissioner  of  Insurance  and 
Banking  of  this  state,  the  Oommlasioner  is- 
sued to  it  licenses  or  certificates  of  authority 
to  do  business  in  Texas  as  an  insurance  com- 
pany with  authority  to  execute  surety  bonds, 
the  last  of  the  i)ermlts  having  been  Issued 
April  22,  1915 ;  that  plaintiffs  in  error  at  no 
time  contemplated  becoming  partners  or 
transacting  the  affairs  of  the  company  as  a 
copartnership. 

Tlie  articles  of  incorporation  are  regular 
on  their  face.  Article  1  sets  out  the  name 
of  the  corporation  and  provides  that  its  prin- 
cipal place  of  business  Is  in  Phoenix,  Ariz.; 
that  offices  may  be  established  and  business 
transacted  and  meetings  of  stocliholders  and 
directors  .may  be  held  In  such  places  within 
and  outside  of  Arizona  as  the  by-laws  of  the 
company  shall  provide.  Article  2  sets  out  at 
length  the  purposes  for  which  the  corpora- 
tion was  organized,  one  of  which  was  to  act 
as  surety.  The  remaining  articles  state  the 
time  of  the  commencement  of  the  corpora- 
tion, the  time  of  its  termination.  Its  right  of 
succession,  that  by-laws  shall  be  adopted,  the 
right  to  amend,  order,  or  repeal  any  part  of 
the  charter  in  the  manner  prescribed  by  the 
statutes,  the  amount  of  the  capital  stock,  etc. 
The  charter  provides  for  an  executive  com- 
mittee and   board  of  directors,  limits   thei 


amount  of  indebtedness  to  which  the  cor- 
poration shall  subject  Itself,  and  provides 
that  the  private  property  of  the  stockholders 
shall  be  forever  exempt  from  corporate  debts. 
The  articles  were  filed,  and  the  charter  was 
granted  March  23,  1911.  Nine  persons,  in- 
cluding John  Scharbauer,  were  named  in  the 
charter  as  directors  and  officers  to  serve  un- 
til their  Buocessors  should  be  elected  and 
qualified. 

The  trial  court  found  that  the  reasmis  for 
Incorporating  the  company  under  the  laws  of 
Arizona  were  that  payment  for  stock  sub- 
scribed was  not,  undar  the  laws  of  that  state, 
required  to  be  made  In  cash,  labor  done,  or 
property  actually  received,  as  requiredninder 
the  GonstltutlOD  and  laws  of  Texas,  and  that 
under  the  Arizona  charter  the  company  could 
transact  more  different  kinds  of  insurance 
than  could  be  done  under  a  charter  obtained 
in  Texas.  The  court  found,  also,  that  sub- 
sequent to  the  granting  of  the  charter,  the  di- 
rectors of  the  company  have  resided  ,in 
Texas;  that  its  principal  place  of  business 
was  Fort  Worth,  Tex.,  where  Its  organiza- 
tion meeting  and  all  of  the  meetings  of  Its 
stockholders  and  directors  were  held ;  that 
in  payment  for  subscriptions  for  capital  stock 
the  subscribers  j>ald  but  a  small  amount  in 
money,  or  labor  done,  or  property  actually  ler 
celved ;  that  they  executed  their  notes  to  the 
company  for  the  balance  of  the  amount  sub- 
scribed; that  at  the  time  of  the  pretended 
organization  of  the  company,  and  until  after 
it  had  commenced  business,  the  amount  of 
capital  stock  that  had  been  paid  in  money, 
labor,  and  property  did  not  exceed  $17,000; 
tliat  the  proof  does  not  show  that  thereafter 
any  further  sums  were  paid  on  capital  stock, 
but  does  show  that  certain  notes  executed 
by  the  stockholders  were  used  in  the  pur- 
chase of  Dallas  <dty  bonds  In  the  value  of 
$50,000  or  that  such  notes  were  sold  for  cash, 
which  was  invested  In  such  bonds ;  that  the 
company  never  at  any  time  possessed  avail- 
able cash  assets,  exclusive  of  stock  notes,  to 
the  amount  of  $100,000  over  and  above  all 
liabilities;  that  the  company  In  1911  de- 
posited with  the  State  Treasurer  of  this  state 
notes  given  by  the  stockholders  in  payment 
of  ca];dtal  stock  of  the  face  value  of  $150,- 
000  and  deposited  other  ot  said  notes  with 
the  insurance  departments  of  Arizona  or  Cali- 
fornia, where  the  company  was  doing  busi- 
ness through  agents;  that  soon  after  the 
company's  organization  it  filed  in  the  office  of 
the  Commissioner  of  Insurance  and  Banking 
of  this  state  its  report  of  Its  condition,  as 
required,  and  thereafter  filed  annually  simi- 
lar reports;  that  in  a  reasonable  time  after 
each  report  was  filed,  permits  were  Issued 
authorizing  the  company  to  transact  a  guar- 
anty and  8uretysh4>  business  in  this  state; 
that  in  each  of  the  reports  it  was  stated  that 
the  amount  of  the  capital  stock  of  the  bond- 
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In?  company  paid  up  In  casb  was  $800,000, 
which  statement  was  false  and  untrue ;  tliat 
at  the  time  the  reports  were  made  the  per- 
sons making  them  believed  them  to  be  true, 
and  believed  the  capital  stock  to  be  paid  up 
In  full  where  the  subscribers  had  executed 
tbelr  notes  therefor,  and  the  directors  were 
never  Infonned  or  believed  that  the  capital 
stock  4ssned  and  notes  given  -were  Invalid 
until  a  short  time  before  a  receiver  on  Sep- 
tember 18,  1915,  was  appointed  for  the  com- 
pany. 

The  Court  of  Civil  Appeals  sustained  the 
Judgment  against  plaintiffs  in  error  under  the 
view  that,  while  the  <Aarter  was  obtained  in 
ArizAa,  the  corporation  was  never  organ- 
ized there;  that  the  pretended  incorpora- 
tion constituted  a  fraud  upon  the  laws  of 
both  Arizona  and  Texas,  and  was  absolut^y 
void;  and  that  the  company's  pretended  di- 
rectors having  transacted  business  In  Its 
name.  Including  the  execution  of  the  bond 
sued  on,  aire  liable  just  as  If  they  had  ex- 
ecuted It  as  partners. 

The  question  to  be  decided  is  whether  plain- 
tiffs In  error  are  liable  as  partners  for  any 
d^ftiult  under  the  bond. 

The  authorities  cited  by  the  Court  of  Civil 
.\l^>eal8,  except  the  Missouri  Court  of  Ap- 
peals cases,  subsequently  in  effect  overruled 
by  the  Supreme  Court  of  Missouri,  do  not 
sustain  the  court's  conclusion,  in  our  opinion. 

In  Franco-Texas  Land  Co.  v.  Lalgle,  59 
Tex.  339,  the  question  of  the  invalidity  of  the 
incorporation  proceedings,  or  the  individual 
liability  of  any  of  the  members  of  the  cor- 
poration, was  Involved.  The  collateral  at- 
tadc  made  was  upon  the  legality  of  the  elec- 
tl<»i  in  Paris,  France,  of  a  board  of  directors 
of  a  Texas  corporation  whose  charter  provid- 
ed that  its  principal  office  for  the  transaction 
of  business  (purely  corporate  business)  should 
be  Weatherford,  Tex.  The  act  of  the  illegally 
elected  board  of  directors  comidained  of  was 
held  void,  but  It  was  recognized  that  the  com- 
pany's business,  saCh  as  Is  usually  performed 
by  mere  agents,  oould  be  transacted  in 
Prance. 

Bank  of  De  Soto  v.  Reed,  00  Tex.  Olv.  App. 
102,  109  S.  W.  2Se,  merely  holds  that  the 
filing  of  the  charter  with  the  Secretary  of 
State  is  essential  to  bring  the  company  into 
existence  either  as  a  de  facto  or  de  Jure  cor- 
poration, and  that  subscribers  to  stock  in 
such  corporation  beginning  business  before 
the  filing  of  their  charter  became  liable  as 
partners  for  their  acts  and  contracts.  In 
Duke  V.  Taylor,  37  Fla.  64,  19  South.  172, 
31  L.  R.  A.  484,  53  Am.  St  Rep.  232,  the  court 
held  the  associates  liable  as  partners  on  the 
ground  that  there  was  no  sufficient  proof  to 
sustain  the  plea  that  the  company  was  a 
corporation  organized  under  the  laws  of  Ten- 
nessee and  doing  business  In  Florida.  The 
court  says: 


"In  the  first  place,  the  laws  of  Tennessee, 
authorizing  the  formation  of  snch  a  corporation 
aa  the  suppoaed  charter  purports  to  cneate, 
were  not  put  in  evidence  to  far  as  the  record 
shows,  and  we  do  not  see  that  we  can  take 
judicial  knowledge  of  the  laws  of  another  state 
under  which  a  corporation  is  claimed  to  have 
been  created.  The  authorities  indicate  that 
proof  of  such  laws  must  be  made  in  order  that 
the  court  may  see  the  legal  warrant  for  the 
creation  of  each  corporation*." 

In  Taylor  ▼.  Branbam.  35  Fla.  297,  17 
South.  662,  39  L.  R.  A.  862,  48  Am.  St.  Rep. 
249,  the  same  character  of  case  as  Duke  v. 
Taylor,  there  was  no  proof  that  the  defend- 
ants took  any  step  whatsoever  to  acquire 
corporate  existence  and  authority  in  Flori- 
da, but  relied  entirely  upon  tbelr  Incorpora- 
tion in  Tennessee  as  giving  them  the  status 
In  Florida  of  a  corporation.  In  the  Florida 
cases  there  was,  of  course,  no  corpcvation 
either  de  jure  or  de  facto  in  that  state. 

Nor  was  there  even  a  de  facto  corporation 
in  Davis,  Receiver,  v.  Allison,  109  Tex.  440, 
211  S.  W.  960.  The  original  incorporators 
made  no  attempt  to  organize  the  company 
under  the  special  act  of  the  Legislature  of 
1871  (Sp.  Acts  12th  Leg.  C.  264)  authorizing 
its  organization.  Chief  Justice  Pblllips, 
speaking  for  the  court  in  that  case,  says: 

"Here,  there  was  not  only  no  organisatiaii  of 
the  corporation  within  a  reasonable  time,  but 
none  up  to  the  adoption  of  the  Constitution 
of  1876.  Section  16  of  article  16,  as  then 
adopted,  prohibited  the  existence  of  banking 
corporations— the  kind  of  a  corporation  au- 
thorized l>y  this  special  act  *  •  •  The  cor- 
poration authorised  by  this  special  act  not  hav- 
ing been  organized  prior  to  the  ad44>tioa  of  the 
Constitution  of  1876,  it  necessarily  became, 
under  the  Constitution,  a  prohibited  corpora- 
tion. Thereafter  it  could  have  no  legal  exist- 
ence, could  possess  no  corporate  powers,  and 
could   exercise  no   corporate   fanctioo." 

The  Missouri  cases  dted,  Gleaton  r.  Em- 
ery, 49  Mo.  App.  349,  and  Hyatt  v.  Van  Ri- 
per, 105  Mo.  App.  664,  78  S.  W.  1654,  which 
follows  the  Cleaton  Case,  and  Journal  Co. 
V.  Nelson,  133  Mo.  App.  482,  113  S.  W.  690, 
cited  by  the  Court  of  Civil  Appeals,  appear 
to  sustain  the  proposition  tliat  a  charter  ol>- 
tained  throu^  fraud  Is  void  and  subject  to 
collateral  attack,  niese  decisions,  however, 
were  by  the  Kansas  City  Court  of  Ai^ieals, 
and  their  holding,  which  has  materiality  In 
this  case,  was  not  adopted  by  the  Supreme 
Court  of  that  state.  In  Webb  v.  Rockefeller, 
196  Mo.  57,  03  S.  W.  777,  6  U  R.  A.  (N.  8.) 
872,  the  Supreme  Court  of  Missouri  say: 

•'Onr  attention  is  called  •  •  •  to  the  de- 
cision of  the  Kansas  City  Court  of  Appeals  in 
Hyatt  V.  Van  Riper,  105  Mo.  App.  664,  loc  cit 
671,  78  S.  W.  1043,  wherein  that  court  dis- 
cussed the  liability  of  the  incorporators  to  be 
held  liable  as  copartners.  It  was  conceded  in 
that  case  that  there  was  no  actual  false  rep- 
resentation made  by  the  defendant  to  the  plain- 
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tiff  as  to  the  capital  stock  having  been  fully 
paid  np  to  induce  the  latter  to  enter  into  the 
contract,  but  the  court  in  that  case  said:  The 
defendants,  in  procuring  the  corporation  with- 
out having  paid  any  part  of  their  subscription 
to  the  stoclc  of  the  corporation,  no  doubt  com- 
mitted a  fraud  upon  the  state  for  which,  upon 
the  hearing  of  a  writ  of  quo  warranto,  its 
charter  would  be  annulled.  But  its  existence 
as  a  corporation  cannot  be  inquired  into  in  this 
proceeding.  If,  however,  ita  Incorporation  un- 
der the  circumstances  was  a  fraud  upon  the 
state,  it  was  likewise  a  fraud  upon  third  per- 
sons having  dealings  with  it.  And  to  so  hold 
would  in  no  sense  be  challenging  Ha  corporate 
existence.  It  is  not  a  party  to  the  suit,  and, 
notwithstanding  plaintiff  says  it  has  no  corpo- 
rate existence,  we  think  differently.'  Accord- 
ingly the  conclusion  was  reached  that  upon  this 
ground  alone  the  defendants  could  be,  and 
were,  held  liable  as  copartners. 

"Unquestionably  the  learned  Court  of  Ap- 
peals, in  our  opinion,  was  correct  in  holding 
that  a  failure  to  pay  any  part  of  their  sub- 
scriptions to  the  stock  by  the  incorporators 
was  a  fraud  upon  the  state,  for  which  the 
state  in  a  direct  proceeding  might  have  the 
charter  annulled.  It  was  also  correctly  held 
in  that  case  that  the  existence  of  the  corpora- 
tion conld  not  be  inquired  into  in  that  collateral 
proceeding.  But  we  cannot  give  our  assent  to 
the  remaining  proposition,  in  the  language 
quoted  above,  to  the  effect  that,  because  the 
failure  to  pay  the  full  amount  of  their  sub- 
scriptions was  a  fraud  upon  the  state,  it  was 
likewise  a  fraud  upon  third  persons  having 
dealings  with  it,  if  by  this  it  is  meant  that 
any  individual,  dealing  with  the  corpora- 
tion as  such  could  allege  such  failure  by  the 
incorporators  to  pay  their  subscriptions  to 
stock  as  a  ground  for  holding  the  incorporators 
liable  as  copartners  to  such  third  person  upon 
the  sole  ground  that  such  failure  to  pay  them 
was  a  fraud  upon  him.  On  the  contrary,  the 
great  weight  of  authority  is  to  the  contrary. 
We  have  fully  reviewed  the  authorities  on 
this  subject  in  Bank  v.  Rockefeller,  and  reach- 
ed the  conclusion  that  the  rule  is  well  estab- 
lished that  the  courts  are  bound  to  regard  a 
company,  incorporated  according  to  all  the 
required  forms  of  law,  as  a  corporation  so 
far  as  third  parties  are  concerned  until  it  is 
dissolved  by  judicial  proceeding  on  behalf  of 
the  government  which  created  it.  *  *  •  We 
accordingly  find  ourselves  unable  to  agree  with 
our  Brethren  of  the  Kansas  City  Court  of  Ap- 
peals on  this  point,  and,  with  all  due  respect 
to  the  members  of  that  coyirt,  so  much  of  that 
opinion  as  holds  that  the  incorporators  may 
be  charged  as  partners  in  a  collateral  proceed- 
ing by  a.  creditor  of  the  company,  on  the  sole 
ground  that  a  failure  to  pay  for  their  stock 
for  which  they  have  subscribed  is  a  fraud,  and 
that  opinion  to  that  extent,  is  disapproved." 

The  Kansas  City  Court  of  Appeals  in  a 
more  recent  case  states  that  It  is  the  law  of 
Missouri  that  failure  of  incorporators  to  pay 
into  the  company's  treasury  a  part  or  all  of 
the  money  due  on  the  stodc  issued  to  them 
does  not  have  the  effect.  In  a  collateral  suit 
against  the  company  by  private  persons,  to 
nullify  the  certificate  of  the  Secretary  of 
State  granting  to  the  company  the  right  to  be 


a  corporation.    O'Kell  ▼.  Irrlgatltn  Co.,  181 
Mo.  App.  427,  168  S.  W.  889. 

empire  Mills  v.  Alston  Grocery  Co.,  15  S. 
W.  505,  12  L.  B.  A.  366,  a  case  decided  by 
the  Court  of  Appeals  of  this  state,  is  clear- 
ly distinguishable  from  this  case  on  the 
facts.  The  pretended  associates  obtained  a 
charter  from  the  state  of  Iowa  authorizing 
the  transaction  of  a  mercantile  business  in 
Texas.  The  associates  were  held  liable  as 
partners  In  a  suit  against  them  by  a  creditor 
of  the  pretended  corporation.  The  issuance 
of  a  charter  for  the  transaction  of  business 
stated  In  the  Iowa  charter  was  not  authoriz- 
ed by  the  laws  of  Teoas.  As  pointed  out  in 
Leschen  v.  Moser,  159  S.  W.  1018,  much  Im- 
portance was  given  to  the  fact  that  the  Leg- 
islature of  this  state  had  repealed  the  stat- 
ute permitting  Incorporation  for  mercantile 
purposes,  thereby  indicating  a  policy  at  that 
time  not  to  permit  the  transaction  of  that 
character  of  business  by  corporations.  The 
laws  of  Texas,  however,  do  authorize  the 
transaction  of  the  business  of  suretyship 
by  corpo,i;ations,  foreign  as  well  as  domestic, 
upon  CMMpUance  by  them  wltB  the  require- 
ments «f  the  law;  hence  the  Empire  Mills 
Case  is  not  in  point 

The  i.ssues  in  the  case  of  American  Salt 
Co.  V.  Heidenheimer,  80  Tex.  344,  15  S.  W. 
1038,  26  Am.  St  Rep.  743,  are  more  closely 
analogous  to  the  issues  under  consideration 
than  those  involved  In  the  Empire  Mills 
Case  or  the  Laigle  Case,  supra.  PlalntifT 
sought  to  hold  as  partners  certain  stock- 
holders of  the  Texas  corporation  on  the 
ground  of  its  illegal  organization.  Judge 
Gaines  states  in  the  opinion  that  the  vice 
in  the  articles  filed  in  the  office  of  the  Sec- 
retary of  State  was  that  none  of  the  persons 
who  signed  the  charter  were  citizens  of  Tex- 
as, citing  the  article  of  the  statutes  which 
provided  that  at  least  two  of  the  signers 
should  be  citizens  of  Texas.  He  pointed  out 
that  it  was  the  duty  of  the  Secretary  of 
State  to  inquire  into  the  question  of  citizen- 
ship, nnd  that  finding  no  two  of  the  sub- 
scribers to  be  citizens  of  the  state,  it  would 
be  his  duty  to  decline  to  file  the  charter. 
Speaking  further  he  says* 

"The  pretended  charter  -in  tliis  case  alleges 
that  two  of  the  subscribers  are  residents  of 
the  state  of  Texas,  but  does  not  allege  that 
either  of  them  is  a  citizen.  Such  being  the 
facts,  we  think  there  can  be  no  question  that 
we  have  a  case  of  a  corporation  de  facto— 
that  is  to  say,  not  a  corporation  legally  con- 
stituted, but  a  corporation  organized  and  oper- 
ated under  color  of  the  law." 

"We  are  of  the  opinion  that  the  evidence 
shows  that  the  Texas  Salt  Company  was  not 
legally  incorporated,  but  that  until  the  pre- 
tended charter  was  vacated  it  was  a  corpora- 
tion de  facto." 

The  court  held  the  stockholders  were  not 
liable  as  partners. 
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[1]  The  conduslon  in  the  Heldenhelmer 
Case  on  the  matter  of  collateral  attadc  on 
the  incorporation  proceedings  of  a  de  facto 
corporation  is  in  line  with  the  general  trend 
of  authority  on  that  questicm. 

It  is  stated  in  section  234,  vol.  1,  of  the 
Seventh  edition  of  Cook  on  C!orporations, 
that  the  great  -weight  of  authority  has  dear- 
ly established  the  rule  that,  where  a  sup- 
posed corporation  is  doing  business  as  a  de 
fftcto  corporation,  the  stockholders  could  not 
be  held  liable  as  partners,  although  there 
were  irregularities  or  mistakes  in  corporat- 
ing  the  company;  that  the  corporation  is  a 
de  facto  corporation  where  there  is  a  law 
authorizing  such  a  corporation  and  where 
the  company  has  made  an  effort  to  mganize 
under  the  law  and  is  transacting  business  in 
a  corporate  name. 

In  Bond  &  Braswell  t.  Scott  Lumber  Co., 
128  La.  818,  65  Sontb.  470,  it  Is  stated  that— 

"No  one  can  queRtion  the  regularity  of  the 
incorporation  except  the  state  where  the  stat- 
utes allow  incorporation,  and  the  company  has 
endeavored  to  incorporate,  and  is  actually  act- 
ing as  a  corporation"— citing  Leade^'Stalty  Oo. 
V.  Lakeview  Land  Co.,  127  Lai.  1069,  64 
South.  850. 

See,  also,  Cochran  t.  Arnold,  58  Pa.  390. 
Section  216,  vol.  14,  Corpus  Juris,  Is  as 
follows: 

"The  general  rule,  supported,  by  an  almost 
unanimous  concensus  of  judicial  opinion,  and 
sometimes  expressly  declared  by  statute,  ia 
that  the  legality  of  the  existence  of  a  de  facto 
corporation  can  be  qnestioned  only  by  the 
State  in  a  direct  proceeding,  and  cannot  be 
collaterally  attacked  or  litigated  in  actions 
or  proceedings  iMtween  private  indivldnals  or 
other  corporations,  or  between  them  and  the 
alleged  corporation  itself." 

It  Is  said  in  Snider's  Co.  v.  Troy,  91  Ala. 
224,  8  South.  658,  11  L.  B.  A.  515,  24  Am.  St 
Rep.  887,  that— 

"Corporations  may  exist  either  de  Jure  or  de 
facto.  If  of  the  latter  class,  they  are  under 
the  protection  of  the  same  law,  and  governed 
by  the  same  legal  principles  as  those  of  the 
former,  so  long  as  the  state  acquiesces  in 
their  existence  and  exercise  of  corporate  func- 
tions. A  private  citizen  whose  rights  are  not 
invaded,  who  has  no  cause  of  complaint,  has 
no  right  to  inquire  collaterally  into  tiie  legality 
of  its  existence.  This  can  be  done  only  in  a 
direct  proceeding  on  the  part  of  the  state." 

In  our  opinion  the  company  at  the  time 
of  making  application  for  a  license  to  trans- 
act business  in  Texas  had  acquired  the  stat- 
us of  a  de  facto  corporation.  The  general 
laws  of  the  state  of  its  domicile  authorized 
incorporation  for  the  purposes  stated  In  its 
charter.  Tbe  laws  of  this  state  authorized 
the  formation  of  corporations  for  the  same 
purposes,  so  far  as  those  purposes  are  mate- 
rial in  this  case.  Whether  the  act  of  the 
Commissioner  of  Insurance  and  Banking  in 


granting  the  permit  should  be  held  to  be  a 
nullity,  imder  the  facts  stated,  is  the  next 
questicMi  to  be  considered. 

The  following  is  stated  in  the  notes  of  an 
article  appearing  in  the  Mardi  issue,  lOOS. 
of  Harvard  Law  Beview  (volume  21,  p.  323): 

"Where  associates  are  incorporated  by  State 
in.  they  cannot  act  as  a  corporation  in  state 
N.,  unless  the  courts  of  state  N.  see  fit  te 
give  validity  to  the  incorporation.  Where  the 
courts  of  state  N.  have  refused  to  give  validity 
to  a  foreign  corporation,  they  have  held  the 
associates  to  full  liability  on  their  contracts." 

Taylor  v.  Branham,  85  Fla.  297,  17  South. 
562,  30  L.  B.  A.  862,  48  Am.  St  Rep.  249, 
Cleaton  v.  Emery,  49  Mo.  App.  345,  Davidson 
V.  Hobson,  69  Mo.  App.  130,  and  Empire 
Mills  T.  Alston  Grocery  Co.,  15  S.  W.  605,  12 
L.  B.  A.  866,  are  dted  by  the  author  in  sup- 
port of  his  statement  Most  of  the  cases,  in- 
duding  Empire  Mills  t.  Alston  Grocery  Co.. 
have  already  been  discussed.  Tiie  continu- 
ation and  conclusion  of  the  note  referred  to 
is  as  follows: 

"It  may  be  noted  in  passing  that  the  present 
tendency  of  the  courts  is  to  go  far  in  giving 
validity  to  a  foreign  incorporation.  See  De- 
marest  r.  Flock,  128  N.  Y.  206;  Second  Bank 
V.  Han,  86  Ohio  State,  158." 

In  Demarest  t.  nack,  128  N.  T.  205,  28 
N.  E.  645,  13  L.  B.  A.  854,  dted  in  the  fore- 
going excerpt  the  corporation  was  organized 
In  West  Virginia  by  dtizens  of  New  York 
for  the  sole  purpose  of  doing  business  out 
of  that  state  and  in  the  state  of  New  York, 
in  which  latter  state  the  xnlndpal  office  was 
located.  The  company  was  operated  under 
the  style  of  America's  Winter  Carnival 
Company.  PlaintifC  alleged  that  she  suffer- 
ed personal  injury  due  to  the  negligence  of 
the  company,  and  sued  for  damages.  She 
sued  the  defendants  as  members  of  a  }<4nt- 
stock  company,  and  endeavored  to  prove  a 
partnership  liability.  The  defendants  de- 
nied that  they  were  a  Joint-stock  company, 
and  alleged  that  they  were  nothing  but  In- 
dividual members  and  stodchoiders  in  an 
incorporated  company.  The  certificate  of 
incorporation  was  regular  on  its  face.  The 
Code  of  West  Virginia  was  received  in  evi- 
dence to  show  that  a  corporation  of  the  kind 
organized  could  be  formed  under  the  general 
laws  of  that  state.  Organization  of  the  com- 
pany and  user  by  the  incorporators  was 
proved.  The  defendants  urged  the  invalidity 
of  the  incorporation  in  West  Virginia  on  the 
ground  stated,  and  asserted  that  the  facts 
conclusively  proved  such  Invalidity.  It  was 
further  lu-ged  that  in  the  event  the  organi- 
zation could  not  be  held  invalid  as  a  matter 
of  law  the  Jury  should  be  permitted  to  de- 
termine whether  the  incorporation  was  at- 
tempted to  be  made  in  good  faith  or  as  a 
mere  evasion  of,  and  in  fraud  of,  the  laws 
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of  West  Virginia  and  New  Tork.    Tbe  court, 
speaking  tbrough  Judge  Peckbam,  say: 

*^t  is  plain  there  was  in  regard  to  tli«  pro- 
curement of  this  charter  no  frand  npon,  or 
eraaion  of,  the  laws  of  West  Virginia,  even 
if  -we  should  admit  that  such  fact  would  con- 
stitute good  ground  for  our  refusal  to  recog- 
nise such  corporation,  although  no  proceed- 
ings bad  I>een  talcen  to  annul  ita-  charter  in 
the  state  which  granted  it.  *  *  *  Unless, 
therefore,  it  can  be  said  that  the  acts  of  our 


Tbe   I>einare8t    Case    was    criticized    by 

Judge  Tbomiwon  In   bis  Commentaries   on 

tbe  Ijow  of  Corporations   (volume   6,   par. 

7805)  under  tbe  beading  "Status  of  Tramp 

Corporations."     The  criticism  Is  quoted  at 

length  in  tbe  opinion  of  the  Court  of  Civil 

Appeals.      It    is    significant,    however,    that 

tbe  criticism  has  been  omitted  from  the  last 

edition  of  Judge   Thompson's   treatise.     In 

tbe  last   (second)   edition  of  Hiompson   aa 

...  .  ,  ..  ,       Corporations    (paragraiA    6632),    vni&e    the 

citizens  in  procuring  an  incorporation  under   jjoadhig  "Tramp  CorpMaOons."  It  is  Stated 

the  laws  of  West  Virginia  for  the  purpose  of    "jV^    JL^Ji  y"*^"""""-     •>'  "»  """-^ 

that  tbe  fact  that  all  the  incorporators  re- 
side In  another  state  and  carry  on  all  tbe 
business  of  tbe  company  there  will  not  make 


doing  business  here  were,  as  a  matter  of  law,  a 
fraud  and  an  evasion  of  our  own  laws,  and  hence 
in  conflict  or  inconsistent  with  our  domestic 
policy,  such  foreign  corporation  is  entitled  to 
recognition  and  protection  in  our  own  tribu- 
nals. *  *  *  There  is  really  nothing  to  evade 
by  incorporating  under  a  foreign  law.  No 
harmful  results  flow  to  a  creditor  or  to  a  com- 
mnidty  here  by  such  incorporation.  Where 
the  corporation  formed  under  another  juris- 
diction comes  here  to  do  business  of  a  bind 
which  we  permit  to  be  done  by  corporations, 
and  where  our  laws  provide  for  incorporating 
individuals  for  the  purpose  of  doing  that  busi- 
ness, it  is  difficult  to  see  how  the  terms  'eva- 
sion' and .  'fraud'  can  be  properly  applied  to 
acts  of  our  citizens  whereby  they  obtain  in- 
corporation in  another  state.  When  they  come 
in  our  state  to  do  business,  they  must  conform 
to  our  laws  relating  to  foreign  corporations, 
and  comply  with  the  terms  laid  down  by  us  as 
conditions  for  allowing  them  to  transact  busi- 
ness here.  In  the  case  of  many  kinds  of  cor- 
porations such  conditions  have  already  been 
imposed  by  our  laws;  and,  if  there  be  any 
kind  where  none  is  imposed,  it  is  conclusive 
evidence  that  up  to  this  time  the  Legislature 
has  not  thought  it  conducive  to  the  true  inter- 
ests of  the  state  and  its  citizens  to  impose 
them.    •    •    • 

"The  case  of  I/and  Grant  By.,  etc.,  Co.  t. 
Board  of  County  Commissioners,  etc.,  6  E^. 
246,  simply  holds  that  the  courts  of  that  state 
wiU  not  recognize  a  corporation  formed  under 
tbe  laws  of  Pennsylvania,  where  the  corpora- 
tion is  not  itself  permitted  to  do  business  in 
the  state  which  grants  its  charter.  It  was  also 
stated  in  the  above  case  that  the  charter,  if 
enacted  1>y  the  Kansas  City  Legislature,  would 
have  been  void  as  contravening  two  constitu- 
tional provisions.  In  such  a  case  it  would 
scarcely  be  expected  that  a  foreign  state  would 
grant  greater  recognition  and  privileges  than 
were  accorded  by  tbe  state  under  which  the 
corporation  was  formed.  It  might  readily  be 
supposed  that  no  rule  of  comity  compelled  the 
recognition  of  a  foreign  corporation  formed  to 
do  acts  which  are  prohibited  by  tbe  laws  of  the 
state  to  its  own  citizens  or  corporations. 

"It  is  npon  this  principle  that  Empire  Mills 
V.  Alston  Grocery  Co.  was  decided  by  tbe 
Conrt  of  Appeals  of  Texas,  and  reported  in 
the  Railway  and  Corporation  Law  Journal  of 
April  11,  1891,  vol.  9,  No.  15,  and  to  which  our 
attention  has  been  called.  The  Legislature 
of  Texas  prohibited  the  incorporation  of  cor- 
porations in  that  state  of  the  character  of  the 
Iowa  corporation,  and  the  court  held  that  com- 
ity did  not  extend  to  the  recognition  of  such 
a  corporation  by  the  courts  of  Texas." 


a  corporation  void,  if  It  complies  wltb  the 
laws  of  the  state  under  which  it  is  incorpo- 
rated. It  is  stated  further  in  tbe  same  con- 
nectlan  that  s(»ne  of  the  states  have  statutes 
whldi  direct  tbe  state  officers  to  refuse  li- 
censes to  foreign  corporations  to  do  businees 
In  the  state  when  such  corporations  are  or- 
ganized under  the  laws  of  tbe  foreign  state 
by  dtlzeus  and  residents  of  the  state  for 
the  purpose  of  evading  its  laws.  It  is  fur- 
ther imlnted  out,  in  tbe  paragraph  referred 
to,  that  the  Missouri  Supreme  Court  has 
held  In  State  v.  Cook,  181  Mo.  696,  80  8.  W. 
929,  that  where  a  corporation  was  organized 
In  New  Jersey  for  a  purgose  not  contrary  to 
the  public  policy  of  Missouri  and  duly  com- 
plied with  all  tbe  statutory  requirements 
necessary  to  do  business  in  Missouri,  the  fact 
that  all  but  one  of  its  shares  of  stock  were 
.subscribed  for  by  Missouri  dtlzens,  and  that 
Its  property  and  business  were  mainly  located 
in  that  state,  was  insufficient  to  show  that 
it  was  formed  for  tbe  purpose  of  evading 
the  Missouri  laws  so  as  to  authorize  tbe  Sec- 
retary of  State  to  refuse  it  a  license  in  that 
state  under  a  statute  giving  bim  that  power. 
[2]  It  is  under  principles  of  comity  that  a 
Corporation  created  In  one  state  Is  permitted 
to  secure  a  jiermit  to  transact  business  in 
other  states.  It  is  pointed  out  In  Corpus  Ju- 
ris, vol.  14a,  S  3928,  that  tbe  rules  of  comity 
are  subject  to  local  modification  by  tbe  Leg- 
islature, but  that  until  so  modified  they  have 
the  controlling  force  of  legal  obligations,  and 
that  it  Is  tiie  duty  of  the  courts  to  observe 
and  enforce  them  until  tbe  sovereign  other- 
wise directs.  Tbe  comity  involved  Is  the 
comity  of  the  state,  not  of  the  courts.  It  Is 
presumed  to  exist  Until  a  state  expresses  an 
intention  to  the  contrary. 

[3]  An  examination  of  our  laws  relative 
to  tbe  granting  of  permits  to  foreign  coritoraj 
tions  to  transact  business  In  this  state  dis- 
closes that  our  Legislature  has  not  yet  seen 
fit  to  deny  admission  to  foreign  corpora- 
tions to  transact  business  in  this  state  On 
tbe  ground  that  tbe  organizers  of  the  foreign 
corporations  reside  in  this  state,  or  on  the 
ground  that  tbe  method  provided  for  iiaying 
i  up  the  capital  stock  of  tbe  corporation  is 


Digitized  by  VjOOQ  IC 


540 


236  SOUTHWESTERN  BBPORTEB 


CTex. 


not  Identical  wltb  the  requirements  of  out 
own  law. 

Our  statutes  relating  to  foreign  corpora- 
tions generally  (articles  1314  to  1321,  E.  S. 
1911)  provide  that  such  corporations  desir- 
ing to  transact  business  In  this  state  are  re- 
quired to  file  with  the  Secretary  of  State  a 
duly  certified  copy  of  their  articles  of  In-' 
corporation  ;  that  thereupon  the  Secretary  of 
State  shall  Issue  to  such  corporation  a  i)ei^ 
mit  to  do  business  In  this  state;  that  the 
corporation  shall  show  to  the  satisfaction  of 
the  Secretary  of  State  that  at  least  $100,000 
in  cash  of  their  authorized  capital  stock  has 
been  paid  in,  or  that  60  i;>er  cent,  of  their 
authorized  capital  stodc  has  been  subscribed, 
and  at  least  10  per  cent  of  the  authorized 
capital  stock  has  been  paid  in,  before  such 
permit  is  issued ;  that  the  designated  officers 
of  the  corporation  shall  make  an  affidavit  In 
writing  stating  that  it  is  not  a  trust  or  organ- 
ization in  restraint  of  trade,  etc.;  that  it 
is  the  duty  of  the  Secretary  of  State  to 
require  satisfactory  proof  as  to  the  amount 
of  capital  actually  invested  in  this  state  be- 
fore issuing  the  permit;  that  the  coi'pora- 
tlon  on  obtaining  such  permit  shall  enjoy 
all  the  rights  and  privileges  conferred  by  the 
laws  of  this  state  on  domestic  corporations; 
that  It  shall  have,  certain  rights  with  re- 
spect to  the  purchase,  holding,  sale,  and 
mortgage,  etc.,  of  real  and  personal  estate. 

Articles  4928  and  4930,  Revised  Statutes 
1911,  relating  to  the  transaction  of  the  busi- 
ness of  suretyship  in  this  state  by  foreign 
Insurance  companies,  provide  that  such  com- 
panies shall  file  with  the  Commission  of  In- 
surance and  Banklog  an  affidavit  showing 
that  the  company  has  on  deposit  with  the 
State  Treasurer  of  Its  home  state  $100,000, 
or  more,  in  money,  bonds,  or  otbet  securities 
for  the  protection  of  its  policy  holders;  that 
the  company  must  be  authorized  imder  th^ 
laws  of  the  state  where  incorporated,  and 
under  Its  charter,  to  become  surety  upon  the 
character  of  bonds  and  undertakings  re- 
ferred to  in  the  statute ;  that  it  must  have  a 
fully  paid  up  and  safely  Invested  and*  unin- 
cumbered capital  of  at  least  $100,000,  etc.; 
that  it  must  flle  with  the  Commissioner  of 
Insurance  and  Banking  certified  copy  of  its 
certificate  of  incorporation,  a  written  applica- 
tion, to  be  authorized  to  do  business  under 
the  laws  of  this  state  relating  to  surety  com- 
panies, and  accompany  such  application 
and  flle  each  year  thereafter  a  statement 
verified  under  oath  stating  the  amount  of 
Jts  paid-up  cash  capital,  etc.;  that  If  the 
company  be  organized  under  the  laws  of  any 
other  state  than  this  state  it  must  also  have 
on  deposit  with  the  state  officer  of  one 
of  the  States  of  the  United  States  not 
less  than  $100,000  in  good  securities  de- 
posited with  and  held  by  such  officer  for 
the  benefit  of  the  holders  of  its  obligation; 
that  it  must  also  have  on  deposit  with 
the    Treasurer    of    this    State    at    least 


$50,000  In  good  securities  worth  at  par  at 
market  value  at  least  that  sum,  of  the  value 
of  which  securities  the  Commissioner  of  In- 
surance shall  Judge,  held  for  the  benefit  of 
the  holders  of  the  obligations  of  sudi  com- 
pany. 

The  foregoing  r&um6  of  our  statutes  re- 
lating to  foreign  corporations  fairly  repre- 
sents the  legislative  policy  of  the  state  with 
respect  to  such  corporations.  It  will  be 
noted  that  the  Legislature  has  not  sought  to 
Impose  upon  foreign  companies  seeking  ad- 
mission in  this  state  the  requirement  of 
paying  up  their  capital  stock  in  the  same 
manner  as  is  required  under  the  Constitution 
and  laws  of  Texas  with  respect  to  domestic 
corporations.  The  safeguards  that  the  Leg- 
islature has  seen  fit  to  throw  around  the 
operations  in  this  state  of  foreign  guaranty 
and  suretyship  companies  consist  in  the  re- 
quirements stated  relating  to  capital  stock 
and  security  deposits.  It  will  be  noted  that 
the  liegislature  has  seen  fit  to  provide  that 
the  Commissioner  of  Insurance  shall  Judge 
of  the  value  of  the  securities  to  be  deposited, 
and  that  it  is  upon  a  showing  made  to  him 
that  the  permit  to  transact'  business  Is  is- 
sued. 

The  individual  liability  of  the  directors, 
if  any,  must  be  predicated,  under  the  facts 
of  this  case,  upon  such  invalidity  of  the  in- 
corporation proceedings  as  to  warrant  the 
conclusion  that  the  company  had  no  cor- 
porate existence  either  de  Jure  or  de  facto 
in  Arizona,  or  upon  the  total  invalidity  of 
the  permits  granted  the  company  to  trans- 
act business  in  Texas. 

The  articles  of  incorporation  were  duly 
filed.  They  provided  expressly,  in  accord- 
ance with  the  law  of  Arizona,  that  the  time 
of  the  commencement  of  the  corporation 
should  be  the  date  of  the  filing  of  the  arti- 
cles. Article  4  carried  the  names  of  those 
who  were  to  serve  as  directors  until  th^ 
successors  were  elected  and  qualified.  Ap- 
proval of  the  charter  by  the  Arizona  Corpor- 
ation Commission  carried  with  it,  in  so  far 
as  this  suit  is  concerned,  an  approval  in 
Arizona  of  the  company's  directorate.  Cer- 
tainly there  was  such  color  of  lawful  organ- 
ization as  to  prevent  its  being  held  collater- 
ally in  this  state  that  the  incorporation  pro- 
ceedings were  void. 

The  facts  do  not  warrant.  In  our  opinion, 
a  collateral  attack  upon  the  licenses  under 
which  the  company  operated  for  several 
years  in  this  state.  The  fraud  relied  upon 
was  not  alleged  to  have  been  perpetrated  by 
plaintiffs  in  error  uiwn  the  county.  No  mis- 
representation as  to  payment  of  capital  stock, 
or  securities  deposited,  was  alleged  to  have 
been  made  by  them  as  an  Inducement  to  the 
county  to  permit  the  execution  of  the  bond 
sued  on.  It  was  merely  an  antecedent  fraud 
upon  the  states  In  procuring  the  charter  and 
permits  that  was  alleged.  In  fact,  the  court 
found  that  plaintUts  in  error  thought  until 
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Jvst  before  a  recelTershIp  was  granted  that 
tlie  capital  stock  was  paid  np.  Plaintiffs  in 
error  were  transacting  business  as  a  de  facto 
foreign  corporation  under  a  license  granted 
by  this  state,  and  not,  In  our  opinion,  as  in- 
dlvldnals.  They  are  not  liable  therefore  as 
partners. 

We  recommend  that  the  judgments  of  the 
trial  court  and  Court  of  Oivil  Appeals  be  re- 
rersed,  and  that  Judgment  be  rendered  in 
faTor  of  plaintiff  in  error. 

GREENWOOD  and  PIERSON,  JJ.  The 
judgment  recommended  in  the  report  of  the 
Commission  of  Appeals  is  adopted,  and  will 
be  entered  as  the  judgment  of  the  Supreme 
Court. 


POLLACK  V.   PERRY.     (No.  845^03.)* 

(Commission.of  Appeals  of  Texas,  'Section  B. 
Dec.  14,  1921.) 

1.  Landlord  and  tenant  «s>l64(7)  —  Tenant, 
knowing  floor  would  sink  or  sway,  but  mak- 
ing no  Investigation,  held  charged  with  no> 
tic*  of  defect. 

Where  a  tenant  had  known  for  20  days 
prior  to  an  accident  that  a  board  In  the  floor 
would  sink  and  sway,  but  did  not  even  remove 
the  linoleum  to  find  out  the  cause  of  the  sink- 
ing and  swaying,  she  was  charged  with  notice 
of  the  extent  of  the  defect  in  the  floor. 

2.  Landlord  and  tenant  «=bI64(7)  —  Tenant 
kaowlnff  of  defeotlve  plank  in  floor  hold  gality 
of  oontribntory  noollgoneo. 

Where  a  tenant,  whose  landlord  had  agreed 
to  make  repairs,  had  known  for  20  days  before 
an  accident  that  a  plank  in  the  floor  was  de- 
fective, bat  did  not  replace  it  herself,  or  even 
make  an  inTCStigation  to  ascertain  the  nature 
and  extent  of  the  defect  or  attempt  to  gnard 
herself  in  any  other  way  than  by  placing  an 
easily  moved  hatrack  thereon,  and  at  the  time 
of  the  accident  took  no  notice  and  paid  no  at- 
tention to  the  defective  plank,  she  was  guDtj 
of  contributory  negligence  as  a  matter  of  law. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  Mrs.  Mary  Perry  against  Henry 
Pollack.  A  judgment  for  plaintiff  was  af- 
firmed by  the  Court  of  Civil  Appeals  (217  S. 
W.  967),  and  defendant  brings  error.  Re- 
versed and  rendered. 

Barry  P.  Lawther,  of  Dallas,  for  plaintiff 
in  error. 

Carden,  Starling,  Carden,  Hemphill  &  Wal- 
lace, of  Dallas,  for  defendant  in  error. 

HAMILTON,  J.  Mrs.  Mary  Perry  brought 
this  suit  for  damages  for  injuries  alleged  to 
have  been  caused  her  by  the  breaking  of  a 
rotten  plank  in  the  floor  of  a  house  rented  by 
her,  from  month  to  month,  by  oral  contract. 
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from  Henry  Pollack.  The  hoiise  was  known 
as  2710  Elm  street,  Dallas,  Tex.  As  a  part 
of  the  rental  contract,  Pollack  agreed  to  re- 
palp  the  house.  He  did  so  immediately,  but 
inadvertently  left  the  rotten  board  in  the 
floor.  Plaintiff  occupied  the  premises  from 
May  2, 1916,  to  November  2, 1916,  having  full 
control  thereof,  without  the  appearance  of 
any  defect  in  the  floor.  On  November  2d 
she  noticed  a  sagging  or  swaying  of  the 
plank  and  three  times  requested  defendant 
to  repair  It  He  failed  to  do  so,  and  on  No- 
vember 23,  1916,  Mrs.  Perry  stepped  on  the 
board,  3%  inches  wide,  and  broke  through, 
incurring  injuries,  damages  for  which  are 
sought  herein.  For  full  statement  of  the 
case,  see  opinion  of  Court  of  Civil  Appeals, 
217  S.  W.  967. 

Among  other  defenses,  plaintiff  in  error 
pleaded  contributory  negligence  on  the  part 
of  the  defendant  in  error.  Verdict  was  re- 
turned, answering  special  Issues,  and,  in  ac- 
cordance therewith.  Judgment  was  rendered 
in  the  district  court  in  favor  of  defendant 
In  error  for  $3,750.  Plaintiff  in  error  ap- 
pealed, and  the  Judgment  of  the  district 
court  was  affirmed  by  the  Court  of  Civil  Ap- 
peals at  Dallas. 

Plaintiff  In  error,  by  one  of  his  several  as- 
signments, raises  the  question  of  the  cor- 
rectness of  the  Court  of  Civil  Appeals  in  its 
holding  that  Mrs.  Perry  was  not  guilty  of 
contributory  negligence  barring  recovery. 

Defendant  in  error  bad  known  of  the  de- 
fective condition  in  the  floor  for  20  days  be- 
fore the  injury.  Plaintiff  In  error  made  no 
false  statement  to  defendant  in  error  In  re- 
gard to  the  condition  of  the  floor,  nor  did  be 
conceal  from  her  the  defective  condition 
thereof. 

"Anybody  could  see  it  tiiat  came  in.  He 
didn't  have  to  step  on  it  to  notice  it.  Any- 
body could  know  when  the  bending  place  sunk 
down  about  that  deep  (indicating).  The  lino- 
leum was  sunk  down  at  that  place,  and  ybu 
could  see  it  from  looking  at  it,  without  goin'g 
and  looking  at  it;  .yon  could  see  it  if  you  paid 
any  mind  to  that  linoleom,  if  you  pay  any  at- 
tention, to  where  yon  walk  you  can  see ;  if  you 
don't,  you  won't  see;  you  could  notice  it.  At 
the  present  time  you  have  got  to  look  at  it,  pay 
attention;  at  the  present  time,  I  had  a  hat- 
rack  standing  in  that  bending  place.  I  put  a 
hatrack  over  tlut  place  nntil  I  could  let  Mr. 
Pollack  know.  *  *  •  I  had  had  that  hat- 
rack sitting  over  the  place  all  the  time.  I 
tried  to  keep  it  there,  but  some  one  moved  it; 
I  don't  know  who  moved  it;  so  many  people 
going  in  there  and  going  in  and  out.  Some 
one  moved  it  that  day  that  I  got  hurt,  I  guess. 
When  some  one  came  in,  and  I  thought  it  was 
a  customer,  I  was  in  the  back  room,  and  I 
heard  somebody  come  in.  and  I  went  out  of 
my  room  and  went  through  Paul's  place,  where 
he  slept;  he  hod  a  bod  in  there  that  he  slept 
on,  and  then  I  went  through  a  curtain,  went 
in  one  side  to  that  door  to  get  out  of  that  place. 


4s3For  otber  cases  see  same  topic  and  KBY-NUMBBR  lo  all  Key-Numbered  Dlfesta  and  Indexes 
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one  little  door  that  I  have;  I  went  from  my 
room  through  the  door.  I  went  through  Paul's 
room,  and  to  get  in  the  front  room  I  had  to  go 
through  a  curtain,  and  I  saw  a  man  there,  and 
I  started  to  go  to  him.  He  was  at  the  door, 
trying  to  get  in  the  door;  he  wasn't  already  In 
the  door.  I  was  walking  towards  him,  and  I 
didn't  notice  this  place;  I  didn't  pay  any  mind 
to  that;  1  put  my  foot  on  it,  and  I  went  right 
down;  my  left  foot  went  right  through  the 
hole,  and  my  left  leg  went  through  the  hole 
to  the  knee.  My  leg  went  down  as  far  as  It 
could,  and  my  knee  stopped  it." 

The  quotation  above  Is  from  Mrs.  Perry's 
testimony,  as  It  appears  from  the  statement 
of  facts. 

We  have  found  no  adjudication,  by  the 
courts  of  this  state  of  the  question  raised 
by  the  assignment,  as  between  landlord  and 
tenant,  and  are  therefore  driven  for  preced- 
ents and  analogies  to  decisions  of  other 
states. 

In  Thomas  Martin  v.  Mary  Ann  Surman, 
116  111.  App.  282,  the  action  was  to  recover 
for  personal  Injuries  which  the  defendant  in 
error  claimed  to  have  suffered  when  and  be- 
cause she  stepped  through  the  floor  of  her 
summer  kitchen  upon  premises  occupied  by 
her  under  a  verbal  lease  from  plaintiff  in 
error  to  her  husband.  In  that  case,  Mrs. 
Surman,  the  person  injured,  stated  that — 

She  "could  see  them  [the  boards  of  the  floor] 
decaying.  Every  time  you  stepped  on  them 
you  would  go  in  and  out.  They  bent  We  were 
always  careful  of  them.  *  *  *  I  thought  it 
was  dangeroas  because  it  was  always  going  in 
and  out  There  was  no  support  for  it,  when 
anybody  would  step  on  it.  Even  if  a  baby  would 
go  over  it;  it  would  bend  up  and  down.  *  •  • 
The  room  is  about  as  light  as  this  courtroom. 
It  was  light  enough.  Ton  could  see.  I  hadn't 
any  business  in  the  summer  kitchen,  except 
to  carry  that  stuff  to  the  ice  box." 

The  court,  in  its  opinion,  after  quoting 
from  other  opinions,  said: 

"In  the  case  at  bar  the  danger  was  apparent 
to  the  plaintiff— defendant  in  error  here — and 
she  had  no  right  to  go  on  carelessly  exposing 
herself  to  a  known  and  obvious  danger,  and 
rely  upon  the  landlord's  alleged  promise  to  re- 
pair to  afford,  not  immunity  from  injury,  but 
compensation  for  injuries  resulting  proximately 
from  her  own  carelessness.  That  one  cannot 
recover  for  injuries  suffered  in  consequence  of 
his  or  her  contributory  negligence  as  a  proxi- 
mate cause  is  the  established  law  in  this  state." 

The  Judgment  of  the  lower  court  was  re- 
versed for  that  reason.  Defendant  In  error 
in  this  case,  in  her  brief,  attempts  to  dis- 
tinguish her  action  and  to  Justify  herself  by 
calling  attention  to  the  fact  "that  she  had  for- 
gotten about,  or  was  not  thinking  about,  the 
swaying  plank,  her  mind  being  on  the  cus- 
tomer." 

In  O'Dwyer  v.  O'Brien,  13  App.  Div.  570, 
43  N.  T.  Supp.  815;  a  plank,  forming  a  part 
of  a  walk  leading  from  the  gate,  through  an 


alleyway  about  4  feet  wide,  about  60  feet  to 
the  entrance  of  the  rented  premises,  stuck  up 
above  the  ground  from  2  to  3  inches  at  the 
end  next  to  the  gate  opening  into  the  street 
Plaintiff  bad  asked  the  landlord  to  repair  the 
walk,  and  he  had  promised  to  do  so.  Under 
the  rental  contract,  he  had  agreed  to  keep 
the  premises  in  repair.  Tiie  plaintiff  bad 
passed  out  through  this  alley  to  obtain  a 
basket  full  of  clothes  from  a  place  outside, 
and  soon  returning,  with  a  large  wash  basket 
full  of  clothes,  about  3  feet  wide  and  4  feet 
long,  carrying  the  basket  In  front  of  her,  she, 
without  looking  ahead  of  her,  was  passing 
through  the  gateway.    The  plaintUT  testifies: 

"I  carried  the  basket  of  dothes  in  front  of 
me.  It  was  a  large  wash  basket  The  basket 
was  about  3  feet  wide,  and  was  4  feet  long.  It 
was  an  ordinary  clothes  basket.  The  plank 
which  stuck  up  was  inside  of  the  gate.  I  just 
stepped  inside  the  gate,  and  this  board  canght 
my  foot,  and  threw  me  forward.  Q.  How  did 
you  get  in  the  gate  with  the  dothes  liasket? 
A.  I  went  in  kind  of  sideways.  I  was  looking 
across  the  street,  and  I  was  looking  kind  of 
sideways,  and  this  board  took  roe.  and  threw 
me  forward.  Q.  What  were  you  lootung  across 
the  street  for?  A.  Because  I  heard  a  lady  hol- 
lering, across  the  street,  and  I  looked  across 
to  see  what  she  was  hollering  about.  Saw  a 
lady  at  the  window.  I  could  not  swear  who 
it  was." 

When  the  plaintiff  rested,  counsel  for  de- 
fendant moved  for  a  nonsuit  upon  the  ground 
that  the  plaintiff  had  not  shown  herself  free 
from  contributwy  negligence.  The  motion 
was  denied.  The  court,  In  reviewing  the  ac- 
tion, said: 

"The  plaintiff  utterly  failed  in  establishing 
her  freedom  from  contributory  negligence. 
From  the  above  statement  of  facts,  it  win  be 
seen  that  the  evidence  tends  strongly  to  show 
that  she  was  guilty  of  contributory  negligence, 
as  a  matter  of  law.  Knowing,  as  she  did,  the 
condition  of  this  plank,  which  created  an  ob- 
struction at  the  gateway,  she  should  have  paid 
some  attention  to  where  she  was  going,  as  her 
vision  in  a  manner  was  obstructed,  and  her 
locomotion  interfered  witli,  in  carrying  the  bar- 
den  in  front  of  her;  but,  instead  of  doing  so, 
she  was  looking  across  the  street  while  pro- 
ceeding on  her  journey.  The  nonsuit  should 
have  been  granted  for  that  reason." 

[1,  2]  Defendant  in  error  in  this  case  first 
noticed  the  swaying  on  November  2d;  on 
November  23d  the  plank  broke  through  with 
her.  At  no  time  In  the  20  days  during  which 
she  observed  the  sunken  and  swaying  place 
in  the  floor  did  she  even  so  mudi  as  remove 
the  linoleum  from  the  place  for  the  purpose 
of  seeing  the  floor  and  trying  to  find  out  the 
cause  of  the  sinking  and  swaying.  If  she 
did  not  know  the  extent  of  the  danger  to 
which  she  was  exposed,  it  was  because  she 
made  no  effort  whatever  to  find  out  the  extent 
of  it  The  first  appearance  of  the  sagging 
and  swaying  in  the  floor  <m  November  2d,  aft- 
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er  she  had  occupied  the  premises  during  six 
months  with  no  sign  of  defect  or  disrepair, 
was  safScient  to  put  her  on  notice  that  some- 
thing unusnal  was  the  matter.  She  knew 
there  was  a  defect  It  was  obvious  without 
looking  under  the  linoleum.  She  says  she  re- 
ported the  sunken  or  sagging  condition  to  Pol- 
lack. She  must  haye  thought  It  dangerous, 
otherwise  there  would  have  been  no  occasion 
to  report  it  to  Pollack.  But  In  reliance  on  that 
rqwrt,  she  could  not  ignore,  in  her  conduct, 
that  known  defect,  thereby  assuming  the  risk 
of  injury  from  the  defect,  until  actual  Injury 
had  been  Incurred  thereby,  and  then  claim 
damages  from  plsdntifT  In  error  for  negligence 
In  repair,  though  he  was  negligent.  To  ao 
hold  would  be  to  require  plaintiff  In  error  to 
take  better  care  of  defendant  In  error  than 
she  woDid  take  of  herself.  She  evidently 
thought  the  place  was  dangerous.  She  set  a 
hatrack  over  it,  which  she  says  some  one  re- 
moved, although  she  tried  to  keep  It  there. 
The  defective  plank  was  In  the  floor  of  a 
room  used  as  a  secondhand  store,  where 
many  people  came,  according  to  defendant's 
testimony.  For  her  to  attempt  to  guard  her- 
self from  the  sinking  place  by  placing  around 
it,  or  over  It,  b6  instable  a  thing  as  a  hat- 
rack and  then  to  reij  upon  that  to  prevent 
her  from  stepping  Into  the  sunken  place,  In 
such  a  situation  and  under  such  circumstanc- 
es, was  to  expose  hers^  to  the  rlak  of  tn- 
Jnry  from  the  existing  visible  defect  in  that 
floor.  The  cost  of  replacing  the  plank  was 
small,  and  she  had  the  right  to  repair  the 
plank  and  to  deduct  the  cost  from  the  rent. 
She  went  out  to  meet  her  prospective  cus- 
tomer without  having  her  mind  on  the  defect, 
and  without  even  thinking, about  It,  and  step- 
ped on  the  rotten  board.  Her  failure  to 
Inspect  the  plank  in  the  sunken  place  to  as- 
(^ertain  the  natnre  and  extent  of  the  defect 
and  the  consequent  danger  she  migh,t  incur 
if  she  should  step  into  that  place,  and  her 
failure  to  use  any  substantial  means  to  pre- 
vent herself  from  stepping  into  It,  to  say 
nothing  of  her  failure  to  repair  It  herself, 
combined  with  her  failure  to  "notice  this 
place"  and  to  "pay  any  mind  to  it"  cannot 
be  construed  Into  a  reliance  by  her  upon  Pol- 
lack to  afford  her  Immunity  from  danger,  but, 
at  best,  can  be  construed  only  as  a  reliance 
upon  him  for  comitensatlon  for  injuries  that 
might  result  proximately  from  her  own  care- 
leasoesa  The  defect  was  open  and  obviously 
apparent.  She  considered  it  dangerous.  She 
"didn't  notice  that  place,"  nor  did  she  "pay 
any  mind  to  that"  at  the  time  the  plank 
broke,  niese  manifest  a  lack  of  care  and 
attention  on  her  part,  amounting  to  contribu- 
tory negligence  barring  recovery,  Hamilton 
V.  Feary,  8  Ind.  App.  615,  35  N.  B.  48,  52 
Am.  St,  Rep.  485 ;  Reams  v.  Taylor,  31  Utah, 
288.  87  Pac.  1089,  8  L.  R.  A.  (N.  S.)  439,  120 
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Am.  St.  Rep.  980,  11  Ann.  Oas.  51;  BlanchI 
V.  Del  Valle,  117  La.  587,  42  South.  148. 

We  do  not  hold  that  there  may  not  be  in- 
juries resulting  to  tenants  from  the  negli- 
gence of  the  landlord  in  repairing,  where  be 
is  under  contract  to  r^air,  for  which  re- 
covery may  be  had.  We  merely  bold  that 
this  case  is  not  such  a  one. 

We  recommend  that  the  judgment  of  the 
Court  of  Civil  Appeals  and  of  the  district 
court  be  reversed,  and  that  judgment  hevn 
be  rendered  that  defendant  in  error  take 
nothing  by  this  salt,  and  that  she  pay  all 
coats  incurred  beceim. 

CURETON,  C.  J,  The  judgment  recom- 
mended In  the  report  of  the  Commission  3f 
Appeals  la  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court. 


CHILDRESS  at  at.  v.  CARWILE  at  al. 
(Nos.  228-^405.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec  14,  1921.) 

1.  Municipal  oorporations  «=»454 — Charter  held 
to  require  either  assetsment  of  benoflta  by 
oommlsslon  or  notloe  and  opportunity  to  file 
objections. 

If  Terrell  Charter,  art.  28,  {  2,  and  arUcie 
29,  §1 1,  6,  and  7,  do  not  provide  a  single  method 
for  levying  street  assessments,  it  provides 
two  methods,  under  one  of  which  the  assess- 
ment must  be  made  by  a  commission  of  three 
dtixens  as  on  condemnation  of  a  railroad  right 
of  way,  and  under  the  other  property  owners 
must  be  given  notice  and  afforded  an  opportun- 
ity to  prevent  the  assessment  by  filing  objec- 
tions; and  where  neither  method  was  follow- 
ed the  assessment  was  void. 

2.  MnniolpaJ  oorporations  «=9408(  I )— General 
paving  law  held  Inapplicable  to  elty  with 
special  charter  having  Inooaslstent  provisions. 

The  general  Paving  Law,  which  in  section 
13  recites  that  in  many  cities  no  charter  pow- 
ers exist  under  which  the  cost  of  street  im- 
provements may  be  collected  from  abutting 
property  owners,  and  which  in  section  12  pro- 
vides that  it  shall  not  repeal  any  existing  law, 
but  that  its  provisions  shall  be  cumulative,  and, 
in  addition  to  such  existing  laws,  provided 
that  in  case  of  conflict  with  the  provisions  of 
any  special  charter  the  provisions  of  such 
special  charter  shall  control,  does  not  apply  to 
a  city  having  a  special  charter  requiring  either, 
an  assessment  of  the  benefits  by  a  commission 
of  three  citizens  or  notice  to  property  owners 
and  an  opportunity  to  prevent  the  improvement 
by  filing  objections. 

3.  Municipal  corporations  <&=»5 1 4(9)— Reas- 
sessment of  benefits  may  be  made  within  time 
within  which  original  assessment  might  have 
been  made,  but  not  afterwards. 

Under  General  Paving  Law,  §S  8  and  9, 
where  a  street  improvement  assessment  was 
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invalid  for  want  of  notice,  a  reaueagment 
might  be  made  at  any  time  before  the  expira- 
tion of  the  time  in  which  a  valid  assessment 
could  have  been  originally  made,  but  not  after 
such  time  had  expired,  the  absence  of  notice 
being  jurisdictional,  and  not  a  mere  irregular- 
ity. 

4.  Appeal  and  error  «=»7I9(II),  747(2)— Su- 
preme Court  iwt  required  to  pass  on  matter 
as  to  which  there  was  no  assignment  or 
cross-assignment  of  error. 

In  a  suit  to  enjoin  the  enforcement  of  a 
paving  certificate,  in  which  the  holder  of  the 
certificate  reconvened  and  sought  judgment  in 
the  alternative  against  the  dty  on  the  original 
paving  contract,  and  a  judgment  in  favor  of 
plaintiff  and  the  city  was  reversed  by  the  Court 
of  Civil  Appeals,  the  Commission  of  Appeals  is 
not  called  upon  to  pass  on  the  certificate  hold- 
er's right  to  recover  against  the  city,  it  not 
being  brought  before  the  Supreme  Court  by 
any  assignment  or  cross-assignment  of  error. 

Error  to  Court  of  Civil  Appeals,  ot  Sixth 
Supreme  Judicial  District 

Suit  by  B.  M.  Childress  against  W.  h.  Car- 
wile  and  others.  A  Judgment  in  favor  of 
plaintiff  and  the  defendant  Oty  of  Terrell 
was  reversed  by  the  Court  of  Civil  Appeals 
(213  S.  W.  308),  and  they  bring  error.  Be- 
versed  and  judgment  ct  the  district  court 
affirmed. 

B.  F.  Word,  of  Dallas,  and  Thoe.  R.  Bond, 
of  Terrell,  for  plaintiffs  In  error. 

Smith,  Robertson  &  Robertson,  of  Dallas, 
Robt  L.  Warren,  of  Dallas,  Morris  Brin,  of 
Terrell,  and  Thompson,  Knight,  Balder  & 
Harris,  of  Dallas,  for  defendants  in  error. 

McCLENDON,  P.  J.  This  suit  involves  the 
•  validity  of  a  paving  certificate  issued  by  the 
city  of  Terrell  against  B.  M.  Childress,  un- 
der a  special  assessment  ordinance  of  the 
city  assessing  the  amount  of  the  certificate 
against  property  of  Childress  located  In  Grif- 
fith avenue,  and  fixing  a  lien  thereon.  The 
suit  was  brought  on  August  23, 1916,  by  Chil- 
dress against  the  city,  W.  L.  Carwile,  and 
the  Trinity  Portland  (jement  Company  for  an 
Injunction  to  prevent  the  enforcement  of  the 
certificate  either  as  a  lien  against  the  prop- 
erty or  as  a  personal  obligation,  alleging 
various  grounds  of  illegality.  Carwile  and 
the  cement  company  reconvened  and  sought 
Judgment  against  Childress  upon  the  certifl- 
(;ate,  and  in  the  alternative  prayed  for  judg- 
ment against  the  city  upon  the  original  pav- 
ing contract  Judgment  In  the  trial  court 
was  In  favor  of  Childress,  and  in  favor  of  the 
city  upon  thte  reconvention.  The  Court  of 
Civil  Appeals  reversed  the  Judgment  of  the 
trial  court  and  rendered  judgment  for  Car- 
wile  and  the  cement  company  upon  the  certlf- 
icnte.    213  S.  W.  308. 

The  quc:$tii)us  of  leading  importance  are 
whether  the  paving  proceedings  undertaken 


by  the  dty  of  Terrell  are  controlled  by  spe- 
cial charter  provisions  of  the  city  or  by  the 
General  Paving  Law  (chapter  14,  Acts  2d  Ex- 
tra Scss.  1009,  p.  402),  and,  If  controUed.  by 
the  latter,  whether  the  failure  to  give  notice 
of  the  assessment  to  Oarwile  as  provided  in 
the  statute  was  cured  by  subsequent  assess- 
ment made  after  the  suit  was  brought 

The  facts  material  to  these  questions  are 
substantially  these:  On  March  20,  1911  (Sp. 
Acts  32d  Leg.  c.  51),  the  Legislature  grant- 
ed a  special  charter  to  the  city  of  Terrell, 
under  which  the  city  has  operated  since  that 
time.  When  this  charter  was  granted  the 
city  had  more  than  5,000  and  less  than  10,000 
inhabitants. 

Article  28  of  that  charter,  which  is  headed 
"Streets,  Sidewalks,"  eta,  is  composed  of 
two  sections,  the  first  of  which  defines  the 
general  powers  of  the  city  with  regard  to 
streets,  etc.  Section  2  of  that  article  reads 
as  follows: 

"Sec  2.  The  commission  shall  fix  and  deter- 
mine the  nature  of  all  sidewalks,  streets,  drain- 
age and  sewerage  improvements  and  decide 
the  kind  of  material  to  be  used.  It  shall  also 
fix  and  determine  the  necessity,  nature  and  ex- 
tent of  streets  and  sidewalk  improvements,  re- 
pain  and  reconstruction,  and  may  at  its  dis- 
cretion caase  all  or  part  of  such  streets  and 
sidewalks  to  be  constructed,  reconstructed, 
graded,  regraded,  paved,  repaved,  or  in  any 
other  way  repaired,  improved  or  maintained, 
and  said  commission  shall  have  full  power  and 
authority  to  provide,  by  ordinance,  for  the 
manner  of  determining  after  notice  and  by  due 
process  of  law  not  in  conflict  with  other  pro- 
visions of  this  charter,  the  amounts  of  benefits 
to  each  parcel  of  abutting  property  by  reason 
of  any  such  improvements,  repair  or  recon- 
struction, and  of  a  fair  and  just  proportion,  and 
of  the  amount  of  the  cost  of  the  same  to  be 
paid  by  each  abutting  owner,  and  the  amount  of 
costs  so  adjudged  shall  be  a  personal  liability 
against  such  owner  as  well  as  a  tax  lien  and 
charge  upon  bis  abutting  property.  All  as- 
scssmeilts  and  benefits  and  the  proportion  and 
amount  of  costs  to  be  paid  by  the  abutting  own- 
er shall,  unless  such  owner  and  the  city  com- 
mission agree  upon  the  same,  be  determined 
by  a  commission  of  three  citizens,  to  be  ap- 
pointed in  the  same  manner  as  in  the  condem- 
nation of  right  of  way  for  railroads,  and  the 
procedure  and  practice  established  by  law  in 
such  condemnation  cases,  so  far  as  applicable, 
shall  govern  assessments  for  streets  and  side- 
walk improvements.  The  assessments  of  costs 
against  an  abutting  owner  shall  in  no  case  ex- 
ceed the  benefit  of  his  abutting  property  as  es- 
tablished by  the  judgment  of  the  commiasion, 
but  the  owner  shall  be  entitled  to  no  reduction 
for  benefits  received  by  him  in  common  with 
others,  and  the  total  cost,  not  in  excess  of  the 
total  benefits  to  abutting  owners,  shall  be  fair- 
ly distributed  by  said  commissioners  among 
such  owners,  first  deducting  the  cost  of  street 
crossings  and  of  such  portions  of  said  im- 
provements, if  any,  as  may  be  paid  for  by  the 
street  railroad  companies,  or  other  raflroad 
companies,    occupying    portions   of    the   street 
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nnder  improrements,  or  required  by  their  fran- 
diises  to  pay  therefor." 

Article  29,  which  is  headed  "Street  As- 
sessments," provides  in  detail  for  the  method 
of  levying  assessments  for  street  and  side- 
walk improvements.  The  first  section  of  that 
article  reads: 

"Wltenever  the  connnisBion  sliall  deem  it 
necessary  to  grade,  fili,  raise,  repair,  macada- 
mize, remacadamize,  pave,  repave,  or  otherwise 
improve  any  avenue,  street  or  alley  or  portion 
thereof  and  shall  be  of  the  opinion  that  cer* 
tain  real  estate  abutting  on  or  in  the  vicinity 
of  audi  proposed  improvement  or  improvements 
will  be  specially  l)enefited  thereby,  and  shall 
deem  it  just  for  the  owner  or  owners  of  such 
real  estate  so  spedally  benefited  to  pay  the 
coat  of  such  proposed  improvement  or  improve- 
ments, or  a  portion  of  such  costs,  the  commis- 
sion shall  by  resolution  so  declare,  such  resolu- 
tion to  define  the  limits  within  which  all  real 
estate  will  be  specially  benefited  by  such  pro* 
posed  improvement  or  improvements. 

"All  real  estate  within  such  limits,  as  such 
limits  may  be  finally  established,  as  hereinafter 
provided,  shall  be  known  as  an  'improvement 
district,'  and  when  so  established  sbail  be  des- 
ignated by  a  certain  number." 

The  second,  third,  fourth,  and  fifth  sections 
relate  to  preliminary  matters  such  as  con- 
tents of  Improvement  districts,  method  of  es- 
timating cost  of  improvements,  report  of  as- 
sessed values  In  the  district,  and  determina- 
tion of  method  how  the  cost  shall  be  paid, 
whether  wholly  by  the  owners  or  partly  by 
the  owners  and  partly  by  the  city. 

Section  6  provides  that,  after  the  above- 
noted  proceedings,  10  days'  notice  by  publi- 
cation shall  be  given  to  all  persons  and  cor- 
I>oratlons  owning  any  real  estate  in  the  dis- 
trict, giving  to  the  owners  the  ri^t  to  ob- 
ject to  the  assessment.    Section  7  reads: 

"Objections. — If  it  shall  appear  from  such 
objections  filed  tliat  the  owners  of  one-half 
in  value  of  real  estate  within  such  improve- 
ment district  are  opposed  to  the  making  of 
sncb  improvement  or  improvements,  the  cost 
of  which  is  to  be  charged  in  whole  or  in  part 
against  them,  in  that  event  the  commission 
shall  so  dedare,  and  shall  not  order  said  im- 
provement or  improvements  to  be  made.  If  a 
majority  in  interest  shall  fail  to  object,  in  the 
time  and  manner  hereinbefore  specified,  the 
commission  shall  have  the  power  to  order  such 
improvement  or  improvements  made,  and  to 
provide  for  the  payment  of  the  cost  of  the 
same  as  provided  in  this  act,  and  as  otherwise 
provided 'in  said  city  charter." 

On  April  1,  1912,  the  city,  at  a  special 
election  called  for  that  purpose,  adopted  the 
provisions  of  the  general  paving  law.  Begin- 
ning with  a  resolution  on  October  21,  1913, 
various  proceedings  were  had  by  the  dty  for 
the  purpose  of  paving  Griffith  avenue,  the 
proceedings  being  conducted  ostensibly  under 
the  provisions  of  the  general  paving  act. 
Contract  for  the  paving  was  finally  let  to 
285  S.W.-35 
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Bert  Hahn  Construction  Company,  and  the 
work  was  completed  and  accepted  in  the  sum- 
mer of  1914.  No  certificates  having  be«i  is- 
sued as  provided  in  the  ordinance  under 
which  the  paving  was  done,  the  dty  commis- 
sion on  September  14,  1915,  by  resolution  au- 
thorized its  chairman  and  secretary  to  Issue 
assignable  certificates  in  favor  of  W.  L.  Gar- 
wile,  and  on  September  17,  1915,  in  pursu- 
ance of  this  resolution,  the  certificate  in  ques- 
tion was  Issued.  No  attempt  was  made  to 
comply  with  the  provisions  of  the  spedal 
charter  in  regard  to  the  assessment,  and  no 
notice  of  the  above  assessment  was  given,  as 
required  by  tlie  General  Paving  Act.  On 
October  23,  1917,  after  this  suit  had  been 
pending  for  over  two  years,  an  ordinance 
was  passed  providing  for  the  reassessment 
against  Childress  and  some  of  the  other  prop- 
erty owners.  Notice  was  Issued  under  this 
ordinance  as  provided  In  the  General  Paving 
Act,  and  (m  Noveml>er  6,  1917,  over  the  pro- 
test of  Childress,  an  ordinance  was  passed 
making  the  assessment  of  $403.66  against 
his  property,  under  which  another  certificate 
was  Issued.  The  facts  relating  to  this  reas- 
sessment were  set  up  in  amended  pleadings 
of  the  defendants,  and  Judgment  sought  upon 
the  certificate  issued  tbereimder. 

It  is  contended  by  the  defendants  In  er- 
ror :  Blrst,  that  by  adopting  the  General  Pav- 
ing Act  the  city  of  Terrell  adopted  a  cumu- 
lative method  of  levying  special  street  im- 
1  provement   assessments   in   addition  to  the 
method  provided  in  artide  29  of  the  city  char- 
ter, and  that  it  was  optional  with  the  city 
either  to  proceed  under  the  provisions  of 
that  act  or  under  the  charter;  and,  second, 
that  in  any  event  two  methods  of  assess- 
ment were  provided  In  the  city  charter,  one 
In  section  2  of  article  28,  substantially  the 
]  same  as  that  under  the  General  Paving  Act, 
land  the  other  in  artide  29,  which  provided 
\  the  Improvement  district  plan,  and  that  the 
:  dty  had  the  option  to  proceed  under  either 
:  method. 

I     [1]  Considering  the  latter  contention  first, 
>we  are  indined  to  the  view  that  the  city 
I  charter  provides  a  single  and  ezduslve  meth- 
I  od  for  levying  street  assessments  under  ar- 
I  tide  29.    This  condusion  is  based  upon  the 
I  following  considerations:    Artide  28  deals 
I  generally  with  the  subject  of  the  control  of 
I  the  dty  over  Its  streets,  sidewalks,  alleys, 
jetc.,  whereas  article  29  relates   spedflcaily 
I  to  street  assessments,  and  provides  in  detail 
:for  the  method  of  levying  them.    Both  sec- 
;  tlon  2  of  article  28  and  article  29  provide  for 
!  levying  assessments  In  proportion  to  the  t>en- 
efits  accruing  to  the  property.    The  former 
relates  only  to  assessing  the  benefits  against 
the  abutting  owners,  whereas  the  latter  au- 
thorizes the  assessment  to  be  made  either 
ngninst  the  abutting  owners  or  against  all 
property  in  the  vicinity  of  the  Improrements. 
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Section  2  of  article  28  also  states  that  Its 
provisions  shall  not  be  in  conflict  with  the 
other  provisions  of  the  charter,  clearly  indi- 
cating that  the  section  was  not  intended  to 
stand  alone,  but  In  conjunction  with  article 
29,  which  is  the  only  other  provision  in  the 
charter  providing  for  street  assessments.  It 
would  therefore  seem  that  the  purpose  of 
the  Ijeglslature  in  granting  the  special  char- 
ter was  to  provide  In  section  29  a  single  meth- 
od of  levying  street  assessmoits,  wljether 
against  the  abutting  property  alone,  or 
against  all  property  in  the  vicinity  cA  the 
improvements,  and  that,  should  there  be  any 
conflict  between  that  article  and  section  2  of 
article  28,  the  latter  should  yield. 

However,  if  this  view  be  not  acceded  to, 
but  one  alternative  Is  left,  namely,  that  the 
charter  provides  two  methods:  One  in  sec- 
tion 2  of  article  28,  by  which  the  city,  with- 
out the  cons^t  of  the  owners,  may  levy  an 
assessment  against  abutting  property  alone, 
under  which  method,  if  the  city  and  the  own- 
ers disagree,  a  commission  of  thre6  citizens 
is  to  be  appointed  to  make  the  assessment 
under  the  procedure  provided  for  condemna- 
tion of  right  of  way  for  railroads  In  so  far 
as  applicable;  and  another  method  la  arti- 
cle 29  by  which  the  dty  may  assess  the  value 
or  a  part  of  the  value  against  either  the  abut- 
ting property  alone  or  against  all  property  In 
the  vicinity  of  the  Improvements,  under 
which  method,  however,  notice  must  be  given 
before  the  improvements  are  ordered,  and 
a  majority  in  value  of  the  owners  to  be  af- 
fected are  given  the  right  to  defeat  the  as- 
sessment. Neither  of  these  methods  was  pur- 
sued in  the  present  case;  and  it  Is  clear  that 
if  the  city,  under  its  charter,  had  the  option 
of  following  either  method,  still  it  was  es- 
sential to  the  validity  of  an  assessment  ei- 
ther that  It  be  made  by  a  commission,  the 
owners  not  agreeing  to  the  assessment,  or 
that  the  property  owners  be  afforded  an  <^ 
portunlty  after  notice  of  objecting  to  the  as- 
sessment altogether.  4  Dillon  on  Municipal 
Corporations  (5th  Ed.)  i  1457,  and  authorities 
there  cited. 

Unless,  therefore,  the  general  paving  law, 
whai  adopted  by  the  city,  afforded  an  Inde- 
paident  method  of  assessment  irrespective 
of  the  provisions  of  the  special  charter,  the 
assessment  was  void  for  failure  to  comply  ei- 
ther with  the  provisions  of  section  2  of  ar- 
ticle 28,  or  of  artlde  29,  above  noted. 

[2]  We  recognize  the  force  of  the  many  de- 
'dsions  cited  by  counsel  which  hold  statutes 
relating  to  assessments  cumulative  of  prior 
statutes  providing  different  methods  of  as- 
sessment. These  decisions,  however,  we  be- 
lieve, are  distinguishable  from  the  present 
case,  wherein  the  statute  itself  shows  that  it 
contemplates  that  there  should  be  no  conflict 
in  method  created  by  its  adoption  by  any 
city  having  a  special  charter  covering  the  sub- 


ject* Section  13  of  the  General  Paving  Law, 
which  is  the  emergency  clause,  recites  that 
the  necessity  for  the  act  was  the  fact  that 
in  many  dtles  no  charter  powers  existed 
under  which  the  cost  of  street  Improvements 
could  be  collected  from  the  abutting  property 
owners  benefited  thereby;  thus  clearly  indi- 
cating that  the  primary  consideration  for 
enacting  the  statute  was  to  provide  a  method 
for  levying  street  Improvement  assessments 
in  those  dtles  where  there  were  no  charter 
provisions  on  the  subject,  or  where  the  char- 
ter provisions  were  defective,  or  inadequate. 
Section  12  of  the  act  reads  as  follows: 

"Sec.  12.  This  act  shall  not  repeal  any  law, 
general  or  spedal,  already  in  existence,  per- 
taining to  the  maldng  of  such  improvements, 
but  the  provisions  of  this  act,  and  of  resolu- 
tions or  ordinances  passed  pursuant  thereto, 
shall  be  cumulative  of  and  in  addition  to  such 
existing  laws;  provided,  that  in  any  case  in 
which  a  conflict  may  exist  or  arise  between 
the  provisions  of  this  act  and  the  provisions  of 
any  law  granting  a  spedal  charter  to  any  dty 
in  the  state,  the  provisions  of  such  special 
charter  shall  controL" 

The  contention  that  the  language  in  this 
section  providing  that  the  act  should  not  re- 
peal any  existing  law,  but  should  be  cumula- 
tive of  and  in  addition  to  such  law,  shoald 
be  construed  to  mean  that,  where  an  ade- 
quate law  was  provided  by  charter,  the  Gen- 
eral Paving  Law  when  adopted  would  consti- 
tute an  additional  method,  separate  and  dis- 
tinct from  that  provided  by  the  charter,  is, 
we  think,  not  tenable.  The  proviso  of  the 
sectitA  quoted  is  to  the  effect  that.  In  case 
of  any  conflict  t>etweai  the  general  law  and 
the  charter,  the  latter  shall  control.  Both 
the  general  law  and  the  charter  provide  for 
the  assessment  of  the  cost  against  abutting 
owners  in  proportion  to  benefits.  The  char- 
ter, however,  gives  the  right  to  owners  thus 
benefited  to  object  to  and  thereby  prevent 
the  assessment,  under  the  view  that  article 
29  is  exclusive;  and  If  artlde  29  is  not  ex- 
duslve,  the  amount  of  the  assesgment.  In  case 
the  owner  does  not  agree  with  the  city  there- 
on, must  be  determined  by  a  commission  un- 
der section  2  of  article  28.  No  such  provi- 
sions are  contained  in  the  General  Paving 
Law.  Clearly  there  is  a  conflict  between  the 
charter  and  the  General  Paving  Law  in  these 
respects,  and  by  the  terms  of  the  general  law 
It  is  the  charter  that  must  control.  .It  would 
render  the  proviso  which  relates  to  conflicts 
meaningless  to  hold  that '  by  adopting  the 
General  Paving  Lew  an  Independent  method 
of  assessment  was  adopted.  Irrespective  of 
any  method  provided  by  charter;  for.  If  that 
construction  should  be  adopted  there  could  be 
no  omfilct  between  the  charter  and  the  gen- 
eral law,  as  each  would  occupy  a  separate 
and  distinct  field,  and  the  provisions  of  one 
could  in  no  smse  come  in  conflict  with  the 
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proYlsions  of  the  other.  Had  the  Legislature 
intended  such  constcnctlon,  it  would  have 
been  an  easy  matter  to  so  state.  We  see  no 
escape  from  the  above  con<daslon  under  the 
plain  language  of  secUon  12  of  the  General 
Paving  Law. 

[3]  The  conclusions  we  have  reached  above 
render  It  unnecessary  for  us  to  express  an 
opinion  upon  the  suflSciency  of  the  second  as- 
sessment under  the  General  Paving  Act.  It 
la  clear  that  notice  under  'Section  8  of  that 
act  was  essential  to  the  validity  of  an  assess- 
mmt;  but  it  Is  to  be  borne  in  mind  that  un- 
der the  General  Paving  Act  the  city  authori- 
ties alone  determine  whether  the  improve- 
ments are  to  be  made  and  whether  the  own- 
ers of  abutting  property  are  to  pay  for  them 
In  part.  The  act  does  not  provide  at  what 
stage  In  the  proceedings  the  notice  shall  be 
given.  The  first  attempted  assessment  was 
made  after  the  Improvements  had  been  made, 
the  contract  completed,  and  the  work  accept- 
ed. The  attempted  reassessment  was  made 
about  two  and  a  half  years  after  that  date. 
It  Is  clear  to  our  mind  that  the  city  would 
have  the  power  to  make  a  valid  reassessm^it 
at  any  time  before  the  expiration  of  the  time 
In  which  It  could  have  originally  made  a 
valid  assessment.  In  such  event  the  original 
invalid  assessment  should  be  treated  as  not 
having  been  made  at  aU.  It  seems  further 
clear  to  na  that  after  snch  time  had  expired 
the  dty  would  not  have  the  power  under  sec- 
tion 9  of  the  act  to  make  a  reassessment  to 
care  an  assessment  Invalid  on  account  of 
lack  of  notice.  Notice  in  such  Instance  we 
think  is  fondamental  and  Jurisdictional,  and 
Its  absence  not  a  mere  irregularity.  Such  as- 
sessment is  as  ineffectual  as  If  nona  had 
been  attempted;  and  when  the  time  has  pass- 
ed within  which  the  assessment  can  be  made 
upon  notice,  we  think  no  reassessment  can  be 
made  to  core  the  invalidity  arising  from  want 
of  notice.  Whether  the  time  within  which  the 
anessment  could  have  bean  originally  made 
had  passed  at  the  date  of  the  reassessment 
is  a  question  of  snch  Importance  that  we  ex- 
press no  opinion  thereon.  In  view  of  the  fact 
that  it  Is  not  necessary  under  the  conclusion 
we  have  already  expressed. 

[4]  The  right  of  the  defendants  in  error 
to  recover  against  the  city  la  not  brought  be- 
fore the  Supreme  Ckiurt  by  any  assignment 
or  cross-assignment  of  error,  for  which  rea- 
son we  are  not  called  upon  to  pass  upon  the 
questions  raised  in  that  connection. 

We  condnde  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  of  the  district  court  affirmed. 

CURETON,  a  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
tbe  Judgment  of  the  Supreme  Court 
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ALBA-MALAKOFF  LIGNITE  CO.  V.  HER- 
CULES POWDER  SALES  CO.* 
(No.  270-3496.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Dec.  14,  1921.) 

Sales  «=sl88,  355(1)— Pisa  of  failure  of  eoa> 
sIderatlOB   permits   proof  of   partial  failure 
and  abatement  therefor. 
The  plea  of  total  failure  of  consideration 

indndes    a   partial    failure,    and   entitles    tbe 

buyer  on  proof  thereof  to  an  abatement  in 

price. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  the  Hercules  Powder  Sales 
Company  against  the  Alba-Malakoff  Lignite 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appealed  to  the  Court  of  Civil  Ap- 
peals and  on  affirmance  of  the  Judgment  be- 
low (219  S.  W.  664)  brings  error.  Judgments 
reversed,  and  case  remanded  to  district  court 
for  new  trlaL 

Miller  &  MUIer,  of  Athens,  for  plaintiff  In 
error. 

Spencev  Haven  &  Smlthdeal,  of  Dallas,  for 
defendant  In  error. 

GALLAGHER,  J.  Hercules  Powder  Sales 
Company,  defendant  In  error,  sued  Alba- 
Malakoff  Lignite  Company,  plaintiff  In  er- 
ror, and  alleged  that  it  sold  and  delivered  to 
said  Lignite  Company  900  kegs  of  blasting 
powder  at  the  agreed  price  of  $1.85  per  keg, 
amounting  in  the  aggregate  to  $1,665.  The 
Lignite  Company  pleaded  that  before  the 
purchase  of  said  powder  It  Informed  the 
Powder  Sales  Company  that  It  desired  to 
use  said  powder  for  blasting  lignite  in  Its 
mines,  and  that  the  said  company  represent- 
ed and  warranted  the  powder  so  purchase<l 
to  be  of  standard  quality,  and  that  it  be- 
lieved said  representations  and  relied  on 
them  in  the  purchase  of  said  powder.  It 
further  alleged  that  snch  representations 
were  false,  and  that  the  powder  furnished 
was  inferior  and  worthless  for  the  purposes 
for  which  It  was  sold  by  the  Powder  Sales 
Company,  and  that  as  a  consequence  there 
was  a  total  failure  of  consideration.  It  also 
pleaded  various  items  of  special  damage  al- 
leged to  have  resulted  to  It  in  attempting  to 
use  such  iwwder.  The  court  sustained  ex- 
ceptions to  all  said  pleas  of  special  damage, 
and  the  Lignite  Ck>mpany,  refusing  to  amend, 
went  to  trial  on  Its  plea  of  total  failure  of 
consideration.  There  was  a  trial  before  a 
Jury,  at  the  conclusion  of  which  the  court 
instructed  a  verdict  in  favor  of  the  Powder 
Sales  Company  for  the  amount  sued  for,  and 
entered  Judgment  on  the  verdict  so  rendered. 
The   Lignite   Company    appealed,   and    the 
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Court  of  ClvQ  Appeals  affirmed  tlie  judgment. 
219  S.  W.  564. 

.  The  Supreme  CJourt  granted  a  writ  of  er- 
ror on  the  application  of  the  Lignite  Com- 
pany.  Plaintiff  In  error,  in  Its  application 
for  the  writ,  complains  of  the  action  of  the 
Court  of  Civil  Appeals  in  overruling  its  as- 
signment that  the  trial  court  erred  in  giving 
a  peremptory  InstructlOQ  to  find  for  defend- 
ant in  error  for  the  agreed  purchase  price  of, 
the  powder.  The  Court  of  Civil  Appeals 
held  that  there  was  evidence  tending  to  show 
that  the  powder  delivered  to  and  accepted  by 
plaintiff  in  error  was  not  of  the  quality  rep- 
resented, but  was  Inferior  and  worth  materi- 
ally less  than  the  kind  of  powder  contracted 
for,  but  that  it  was  of  some  value,  and  the 
plaintiff  in  error  was  precluded  from  any 
reduction  of  the  purchase  price  because  it 
had  pleaded  a  total  failure  of  consideration 
and  had  shown  by  the  evidence  only  a  par- 
tial failure  of  consideration.  We  think  the 
Conrt  of  Civil  Appeals  erred  in  the  latter 
holding.  The  plea  of  total  failure  of  con- 
sideration included  a  partial  failure.  If  the 
powder  received  by  plaintiff  in  error  was  in- 
ferior in  quality  to  the  powder  contracted 
for,  and  worth  less  than  the  sum  it  had 
agreed  to  pay  therefor,  it  was  entitled  to  an 
abatement  of  the  purchase  price  in  propor- 
tion to  such  difference.  Outta  Percha  & 
Rubber  Mfg.  Co.  v.  City  of  Cleburne,  102  Tex. 
.36,  38,  112  S.  W.  1047 ;  Brantley  v.  Thmnas, 
22  Tex.  270,  273,  73  Am.  Dec.  284. 

We  recommend  that  the  Judgments  of  the 
Conrt  of  Civil  Appeals  and  of  the  district 
conrt  be  reversed,  and  Che  case  remanded  to 
the  district  court  for  another  trial. 

CURETON,  0.  3.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  its 
opinion. 


SAUERMANN  V.  EL  PASO  ELECTRIC  RY. 
CO.  (No.  210^-3307.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  14,  1921.) 

Discovery  «=»47— Statute  foriildding  party  to 
suit  with  oorporatlon  to  take  "ex  parte  depo- 
sitions" means  depositions  of  adverse  |M.r- 
ties  by  interrogatories. 
Rev.   St.   1885,    art.   2203a,   as   added   by 
Laws  25th  Leg.   (1897)   e.  »2,  {  1,  providing 
that,  where  either  par^  to  any  suit  is  a  cor- 
poration, neither  party  shall  be  permitted  to 
take  "ex  parte  depositions,"  held  to  make  the 
provisions  of  sach  chapter  providing  for  depo- 
sitions of  opposing  parties  by  interrogatories 
Inapplicablew  to  suits  in  which  one  of  the  par- 


ties is  a  corporation;  the  term  "ex  parte  depo- 
sitions" having  reference  to  depositions  of 
parties  taken  under  the  provision  of  such  chap- 
ter, in  view  of  Rev.  St  1885,  arts.  2288  and 
2287. 

Error  to  Ckturt  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Suit  by  W.  F.  Sauermann  against  the  Bl 
Paso  Electric  Railway  Company.  Jndgmoit 
for  plaintiff.  Reversed,  and  cause  remanded 
on  appeal  to  the  Cionrt  of  Civil  Appeals  (20S 
S.  W.  237),  and  plainUff  brings  error.  Judg- 
ment of  the  Court  of  Civil  Appeals  reversed, 
and  that  of  the  district  court  affirmed. 

M.  W.  Stanton  and  Hudspeth  &  Harpor,  all 
of  El  Paso,  for  plaintiff  in  error. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  Davis,  Ooggin  &  Harrington,  of  EI 
Paso,  for  defendant  in  error. 

McCLENDON,  P.  J.  W,  F.  Sauermann, 
plaintiff  below,  recovered  Judgment  against 
El  Paso  Electric  Railway  Company,  a  cor- 
iwration,  defendant  below,  in  an  action  of 
damages  for  alleged  personal  injuries.  The 
CJourt  of  Civil  Appeals  reversed  this  Judg- 
ment and  remanded  the  cause  to  the  district 
court  upon  the  holding  that  the  latter  court 
committed  error  in  overruling  a  motion  of 
defendant  to  take  as  confessed  certain  in- 
terrogatories propounded  by  defotdant  to  the 
plaintiff  upon  the  ground  of  refusal  of  plain- 
tiff to  answer  them.  206  S.  W.  237.  The 
correctness  of  this  ruling  is  the  only  question 
in  the  case.  That  question  Involves  the  prop- 
er construction  of  chapter  92,  Ceneral  Laws 
of  the  Twenty-Fifth  LegisUture  (1897),  which 
reads: 

"Section  1.  Be  it  enacted  by  the  Legislature 
of  the  state  of  Texas:  That  chapter  3  of  title 
40  of  the  Revised  Civil  Statutes  of  the  state 
of  Texas  be  amended  by  adding  thereto  article 
2293a,  as  follows: 

"Article  2293a.  Where  either  party  to  any 
snlt  is  a  corporation,  neither  party  thereto 
shall  be  permitted  to  take  ex  parte  deposi- 
tions." 

(Chapter  3  of  title  40,  referred  to,  was 
entitled  "Depositions  of  Parties,"  and  em- 
braced articles  2292  to  2298,  inclusive.  It 
is  to  be  noted  that  the  act  of  1897  was  by 
its  terms  an  amendment  of  the  entire  chapter 
and  supplied  a  new  article,  which  was  to  be 
No.  2203a,  and  was  to  take  its  place  in  the 
chapter  immediately  following  article  2293, 
which  reads: 

"Art  2293.  Either  party  to  a  suit  may  ex- 
amine the  opposing  party  as  a  witness,  npon 
interrogatories  filed  in  the  cause,  and  shall 
have  the  same  process  to  obtain  his  testimony- 
as  in  the  case  of  any  other  witness;  and  his 
examination  shall  be  conducted  and  his  testi- 
mony received  in  the  same  manner  and  ac- 
cording to  the  same  rules  which  apply  in  the 
,  case  of  any  other  witness,  subject  to  the  pre- 
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Tislons  of  tlie  sncceedSng  articles  of  tbls  cbap- 
ter." 

Among  the  "tnicceedlng  articles  of  this 
chapter"  was  article  229T,  which  provides 
that  the  Interrogatories  should  be  taken  as 
confessed  U  the  party  refused  to  answer  or 
answered  evaslTely,  and  which  Is  the  artlde 
Invoked  in  support  of  the  motion  which  the 
trial  court  overruled. 

We  think  the  clear  intention  of  the  amend- 
ment was  to  make  the  provisions  of  chapter 
3  of  title  40  inop^atlve  in  all  cases  where  a 
corporation  .was  a  party  to  the  suit  The 
expression  In  the  amendment  "ex  parte  depo- 
sitions" can  have  no  other  meaning  than 
depositions  of  parties  taken  under  the  pro- 
visions of  chapter  8,  tit.  40. 

Before  the  enactment  of  the  amendment 
the  provisions  of  the  chapter  were  for  all 
practical  purposes  unilateral  In  cases  In 
which  a  corporation  was  a  party.  From  the 
very  nature  of  the  thing  a  corporation  c&n 
act  only  through  its  officers  and  agents,  and 
its  deposition  cannot  be  taken.  The  clear 
purpose  of  the  amendment  was,  we  believe, 
to  place  the  parties  to  a  suit  upon  an  abso- 
lutely equal  footing  with  reference  to  the 
provisions  of  the  chapter  relating  to  the  tak- 
ing of  depositions  of  parties,  and  that  could 
only  be  done  when  one  of  the  parties  was  a 
corporation  by  making  all  the  provisions  of 
the  chapter  Inoperative  in  such  cases. 

We  conclude  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  of  the  district  court  affirmed. 

CURETON,  O.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


MARTINEZ  V.  BRUNI  et  al.    (No.  2SI— 3454.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Dec  21,  1921.) 

1.  Depositions  <3=999— Admissible  only  In  suit 
in  which  taken. 

Under  Rev.  St.  1911,  art  3677,  depositions 
are  admissible  only  In  the  case  in  whicii  they 
are  tnken,  and  not  in  another  case,  though  be- 
tween the  same  parties  and  involving  the  same 
issues. 

2.  Appeal  and  error  «ss|043(6)  —  Erroneoas 
admission  of  depositions  held  prejudfoial. 

Where  defendant  in  trespass  to  try  title 
insisted  in  introdacing  depositiona  taken  in  an- 
other case  to  establish  the  lost  deed  under 
which  he  claimed,  notwithstanding  testimony  of 
six  uncontradicted  witnesses  to  that  feffect,  it 
cannot'  be  held  that  the  erroneous  admission  of 
the  depositions  in  evidence  was  harmless. 


3.  Adverse  possession  <S=38l— Deed  to  undivid- 
ed Interest  gives  right  by  limitation  only  to 
laterest  stated. 

A  deed  to  an  undivided  interest  in  a  tract 
of  iani  will  not,  under  the  5  years'  statute  of 
iimitatioD,  protect  the  grantee  beyond  the  in- 
terest it  purports  to  convey. 

4.  Adverse  possession  9=980(2)  —  Deeds  not 
describing  land  are  not  memoranda  of  title. 

Deeds  which  make  no  attempt  to  fix  the 
boundaries  of  the  lands  conveyed  are  unavailing 
as  memoranda  of  title  under  the  10  years'  stat- 
ute of  limitation. 

5.  Tenancy  In  common  <3=3l5(2)  —  Cotenant 
must  give  notice  possession  Is  adverse. 

The  possession  of  a  tenant  in  common  is 
presumed  to  be  in  right  of  the  common  title, 
and  no  limitation  runs  in  his  favor  against  his 
cotenant  until  after  notice  that  the  posses- 
sion is  adverse  Is  brought  home  to  the  co- 
tenants. 

6.  Trial  ®=3350  (3)— Requested  special  Issue 
properly  refused  as  evidentiary. 

In  a  suit  to  recover  an  undivided  interest 
in  a  tract  of  land,  where  the  defendant  pleaded 
limitations,  a  requested  special  issue'  as  to 
whether  plaintiff  had  notice  of  the  execution 
of  a  deed  to  defendant's  predecessors  in  title 
was  properly  refused  as  embodying  an  inquiry 
as  to  an  evidentiary  matter,  since  a  negative 
answer  would  not  have  been  conclusive  that 
plaintiff  did  not  have  notice  of  the  adverse 
'possession  of  defendant,  which  might  have  been 
presumed  from  other  facts  and  circumstances. 

7.  Adverse  possession  €=:>i3— Facts  held  to 
warrant  finding  of  title  by  possession. 

In  trespass  to  try  title,  where  the  several 
defendants  pleaded  the  statutes  of  limitations, 
evidence  that  one  of  the  defendants  claimed 
under  a  deed  executed  in  1908,  which  property 
described  the  land  claimed  by  him,  and  wliich 
was  duly  recorded,  and  under  which  he  had  since 
continuously  held  the  land  in  peaceable  and 
adverse  possession,  fencing  and  improving  it 
and  paying  all  taxes  on  it,  warrants  the  jury 
in  finding  in  favor  of  that  defendant  on  the 
issue  of  adverse  possession. 

8.  Appeal  and  error  «=»!  172(2)— Correct  tepar 
rable  portion  of  Judgment  affirmed  notwith- 
standing reversal  as  to  the  rest. 

Where  the  judgment  awarding  to  one  de- 
fendant the  portion  of  the  tract  in  controversy 
claimed  by  him  was  correct,  and  that  portion 
could  be  separated  from  the  rest  of  the  judg- 
ment, it  will  be  affirmed,  though  the  rest  of 
the  judgment  must  be  reversed. 


Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Trespass  to  try  title  by  Francisco  Martlnea 
agninpt  A.  M.  Brunl,  M.  D.  Slator,  and  others. 
A  judgment  awarding  plaintiff  a  small  part 
only  of  the  land  claimed  by  him  was  af- 
firmed by  the  Court  of  Civil  Appeals  (216  a. 
W.  655),  and  plaintiff  brings  error,  .\fflrmod 
as  to  defendant  Slator,  and  reversed  and  re- 
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manded   as  to   the  other   defendants  who 
claimed  Interests  adverse  to  plaintiff. 

H.  G.  Dickinson,  of  Laredo,  for  plaintiff  in 
error. 

T.  O.  Mann  and  A.  Wlnslow,  both  of 
Laredo,  Hldis,  Phelps,  Dickson  &  Bobbitt, 
of  San  Antonio,  Hal  W.  Greer,  of  Beaumont, 
and  A.  C.  Hamilton,  of  Laredo,  for  defend- 
ants in  error. 

SPENCER,  P.  J.  Plaintiff  In  error.  Fran- 
cisco Martinez,  instituted  this  suit  in  the 
ordinary  form  of  trespass  to  try  title,  naming 
A.  M.  Bruni,  M.  D.  Slator,  Henry  Heln, 
Antonio  Martinez,  Jose  Maria  Martinez,  Ep- 
Igmenio  Martinez,  Jesus  Martinez,  Processo 
Martinez,  A.  M.  Gonzales,  Jose  Maria  Uribe, 
Margarilo  Uribe,  Manuel  Maria  TJrlbe  and 
Dolores  Perez  as  defendants  to  recover  an 
undivided  Interest  in  the  Dolores  and  Corral- 
itas  portions  of  the  Jose  Vasquez  Borrego 
grant  of  land.  The  Borrego  grant  contains 
approximately  234,457  acres  but  it  is  agreed 
that  only  129,779  acres,  or  the  two  t>ortlons 
mentioned,  are  affected  by  the  suit  The 
suit  was  dismissed  as  to  Antonio  Martinez, 
Jose  idartlnez,  Eplgmenio  Martinez,  A.  M. 
Gonzales  and  Manuel  Maria  Vrlbe. 

The  defendants  in  error,  except  Henry 
Heln,  plieaded  not  guilty.  A.  M.  Bruni  also 
pleaded  the  6  and  10  year  statutes  of  limita- 
tion to  the  land  claimed  by  him,  which  is 
described  by  metes  and  bounds  in  his  answer; 
Slator  pleaded  the  5  and  10  year  statutes  of 
limitation  to  the  land  described  in  his  an- 
swer; Dolores  Perez  pleaded  the  6  and  10 
year  statutes  of  limitation;  and  Henry  H^n 
pleaded  specially  title  to  an  undivided  in- 
terest to  the  extent  of  1,600  acres  in  the 
tract  of  land. 

Upon  special  findings  of  the  Jury  and 
additional  findings  by  the  court,  Judgment 
was  rendered  against  plaintiff  in  error  upon 
his  prayer' for  an  undivided  interest  in  the 
land,  but,  upon  his  plea  of  title  by  limitation. 
Judgment  was  rendered  in  his  favor  for  160 
acres  of  the  land.  The  Judgment  upon  ap- 
peal was  affirmed.  216  S.  W.  665.  Writ  of 
error  was  sued  out  to  correct  the  Judgment 
of  the  Court  of  Civil  Appeals,  as  to  defend- 
ants in  error  Bruni  Slator,  Dolores  Perez 
and  Henry  Heln. 

Plaintiff  in  error  Introduced  a  regular 
.  chain  of  title  from  the  sovereignty  of  the 
soil,  down  to  and  in  HIpolito  de  la  Pena, 
who  owned  a  two-fifths  Interest  in  the  grant 
by  purchase,  and  Alejandro  Vidaurrl,  who 
owned  by  purchase  and  inheritance  a  three- 
fifths  interest  in  the  grant 

Alejandro  Vidaurrl  bad  eight  children,  but 
there  is  no  divestiture  of  title  out  of  any  of 
them  except  Antonla,  who  intermarried  with 
Hipolito  de  la  Pena,  and  Lauriano,  a  son, 
who  died  survived  by  his  wife  and  nine 
children.  Antonla  was  entitled  by  inherit- 
ance to  at  least  a  three-fortieths  interest 
in  the  grant,  as  were  the  heirs  of  Lauriano. 


Antonla  and  HlpoUto  left  surrivlng  than 
two  children,  Maria  Clara  de  Jesus  Pena 
Vidaurrl  and  Antonio  Pena.  Antonio  Pena 
Vidaurrl,  by  deed  dated  September  7,  1889, 
conveyed  a  one-half  interest  in  the  Borrego 
grant,  except  4,428  acres  which  he  had  sold  to 
Alejandro  Vidaurrl,  to  his  son,  Lor»iza  Pena, 
and  the  latter  deeded  this  land  to  plaintiff 
in  error  by  deed,  dated  April  22,  A.  D.  1905. 
Bruni,  however,  introduced  a  deed  from 
Antonio  Pena  Vidaurrl  dated  the  16th  day  of 
September,  1887,  conveying  all  bis  title  and 
interest  in  the  grant  to  Bruni. 

By  deed  dated  June  8,  1887,  Maria  Clara 
de  Jesus  Pena  Vidaurrl  conveyed  to  Bruni 
one  league  of  land  in  the  Borrego  grant 
She  died  in  Mexico  leaving  a  will  dated  July 
8,  1884,  which  was  probated  in  Texas  in 
1889,  In  which  she  devised  her  interest  in  the 
Borrego  grant  to  Maria  del  Refugio  Pena 
and  the  letter's  son,  Victor  Pena.  Victor 
Pena  purchased  his  mother's  Interest,  and 
then,  by  deed  dated  June  1, 1899,  conveyed  his 
undivided  interest  to  plaintiff  in  error. 

The  principal  controversy  in  this  case  is 
who  is  entitled  to  the  interest  of  Maria 
Clara  de  Jesus  Pena  Vidaurrl  in  the  grant? 

Defendant  in  error  Bruni  offered  in  evi- 
dence deeds  from  the  heirs  of  Lauriano 
Vidaurrl  conveying  all  their  right  and  title 
in  the  grant  to  hlniself.  It  is  his  contrition 
that  prior  to  1880,  and  before  the  beirs  of 
Lauriano  deeded  their  Interest  in  the  grant 
to  him,  Maria  Clara  de  Jesus  Pena  Vidaurrl 
cmveyed  all  her  interest  in  the  grant,  except 
one  league  to  Lauriano  Vidaurrl,  and  that 
the  conveyance  from  the  latter's  heirs  to 
hint  carried  this  Interest  Alleging  that  the 
deed  of  conveyance  was  lost  he  sought  to 
establish  its  execution,  delivery,  and  subse- 
quent loss  by  Trinidad  Ouella  de  Vidaurrl, 
wife  of  Lauriano  VidaurrL  The  testimony 
tending  to  establish  the  deed  consisted  In 
part  of  depositions  taken  in  another  suit  in 
which  plaintiff  in  error  had  sued  Bruni  and 
others  in  trespass,  to  try  title  to  the  same 
land,  but  which  had  been  dismissed.  Plain- 
tiff in  error  objected,  but  to  no  avail,  to  the 
introduction  of  the  depositions  in  evldoioe 
because  they  were  taken  in  another  and 
different  suit 

[1]  The  honorable  Court  of  CSvil  Appeals 
correctly  held  that  depositions  are  admissible 
under  article  3677  (2290)  (2236)  of  the  Re- 
vised Civil  Statutes  of  1911,  only  in  the  case 
in  which  they  were  taken,  and  not  in  another 
case,  though  between  the  same  parties  and 
Involving  the  same  issues.  People's  National 
Bank  V.  J.  S.  Mulkey  et  al.,  94  Tex.  396,  60 
S.  W.  763. 

[2]  The  Court  of  Civil  Appeals  held,  how- 
ever, that,  as  the  execution  of  the  deed  from 
Clara  de  Jesus  Pena  Vidaurrl  to  Lauriano 
Vidaurrl,  independently  of  the  depositions, 
was  established  by  the  testimony  of  about 
six  uncontradicted  witnesses,  and  that,  as 
the  possession  and  limitation  was  establlsh- 
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ed  without  refermce  to  the  deposition,  the 
error  became  harmless.  We  do  not  agree  to 
this  conclusion.  The  appearance  of  the  depo- 
sition tn  evidence  Indicates  that  the  defend- 
ant In  error  Brunl  was  not  willing  to  rest 
his  defense  without  this  testimony,  whatever 
may  have  been  his  view  of  the  force  of  the 
testimony  of  the  other  witnesses  upon  tlUs 
Issue;  and,  as  it  does  not  appear  that  the 
Ul^al  testimony  did  not  Influence  or  was 
disregarded  by  the  Jury  In  arriving  at  its 
verdict,  it  cannot  be  said  that  the  error  was 
harmless  unless  Brunl  has  perfected  title  to 
the  land  by  limitation.  If  he  Is  unable  to 
establish  the  execution  of  the  deed  from  Maria 
Clara  de  Jesus  Pena  Vldaurri  to  Lauriano 
Vidaurrl,  he  Is  a  tenant  in  common  with  plaln- 
tiff  In  error  unless  his  title  has  been  per- 
fected under  the  6  or  10  year  statutes  of 
limitation. 

[3]  In  none  of  the  deeds  under  which  he 
(jaims  is  the  land  described  by  metes  and 
bounds.  The  deeds  only  purport  to  convey 
the  undivided  Interest  of  the  grantors.  In 
none  of  them  Is  the  entire  Borrego  tract  at- 
tempted to  be  conveyed.  It  has  been  defi- 
nitely decided  in  this  state  that  a  deed  to  an 
undivided  Interest  will  not,  under  the  6- 
year  statute  of  limitation,  protect  the  grantee 
beyond  the  interest  it,  on  its  face,  purports  to 
convey.  Acklln  v.  Pasdial,  48  Tex.  147; 
Kelly  T.  Madlln  et  al.,  26  Tex.  48;  Clifton  t. 
Creason  (Civ.  App.)  145  S.  W.  323  (writ  of 
error  refused) ;  Barlcsdale  v.  Benslcln  et  aL 
(Cav.  App.)  194  8.  W.  402;  Willis  et  al.  v. 
Burke,  7  Tex.  Civ.  App.  239,  27  S.  W.  217 
(writ  denied). 

[4]  The  deeds  are  equally  unavailing  as 
memoranda  of  title  under  the  10-year  statute 
of  limitation  because  they  do  not  attempt  to 
fix  the  boondarles  of  defendant  in  error 
Bruni's  claims  as  required  by  that  statute: 
but,  as  the  land  was  actually  inclosed,  the 
issue  of  10  years'  peaceable  and  adverse 
possession  under  this  statute  Is  presented. 

[E]  If  a  tenant  In  common  with  Maria 
Clara  de  Jesus  Pena  Vldaurri,  or  those  hold- 
ing imder  her,  his  possession  will  be  pre- 
sumed In  right  of  the  common  title,  and  no 
limitation  will  run  in  his  favor  against  his 
cotenants  until  after  notice  that  the  posses- 
simi  is  adverse  is  brought  home  to  her  or  to 
them.  Teal  et  al.  v.  Terrell  et  al.,  58  Tex. 
257:  Moody  V.  Butler.  C3  Tex.  210;  PhiUlp- 
SOD  v.  Flynn,  83  Tex.  581, 1»  S.  W.  136. 

In  Phillipson  v.  Flynn,  it  is  said: 

"He  will  not  be  permitted  to  claim  the  pro- 
tection of  the  statute  of  limitations  nnless  it 
clearly  appears  that  lie  has  repudiated  the 
title  of  his  cotenant  and  is  holding  adversely 
to  it.  Possession  and  pa3rment  of  taxes  on  the 
property  do  not  constitute  the  assertion  of  an 
adverse  right.  There  must  be  somethini;  more. 
Alexander  v.  Kennedy.  1»  Tex.  496.  The  acts 
relied  upon  by  the  tenant  in  common  in  show- 
ing an  ouster  of  his  cotenants  and  the  assertion 
of  an  adverse  claim  should  be  more  certain  and 
uneqniTocal  in  character  than  would  be  neces- 


sary in  ordinary  eases  where  there  is  no  privity 
of  estate  between  the  parties  claiming  the 
property;  and  in  order  to  affect  the  cotenants 
with  this  adverse  holding  notice  of  such  fact 
must  be  brought  home  to  them,  either  by  in- 
formation to  this  effect  given  by  the  tenant  in 
common  asserting  the  adverse  right,  or  by  such 
acts  of  unequivocal  notoriety  in  the  assertion 
of  such  adverse  and  hostile  claim  that  they  will 
be  presumed  to  have  notice  of  such  adverse 
right.  Moody  v.  Butier,  63  Tex.  210;  Wood 
on  Lim.  }  266.  Whatever  must  be  shown  in 
establishing  on  ouster  and  an  adverse  right  by 
limitation  must  be  proved  by  the  tenant  in 
common  asserting  such  facts." 

The  Jury  found  that  Brunl  had  had  peace- 
ful and  adverse  possession  of  the  several 
tracts  of  land  described  in  his  answer  for  a 
period  exceeding  10  years  in  each  instance; 
but  the  question  of  notice  to  plaintiff  in  error 
of  defendant  In  error's  adverse  possession 
was  not  submitted  to  the  Jury  for  a  finding. 
Plaintiff  in  error  requested  the  submission 
of  a  special  issue  to  the  Jury  inquiring 
whether  he  had  any  notice  at  the  time  he 
purchased  the  land  from  Victor  Pena  of  the 
execution  of  a  deed  by  Maria  Clara  de  Jesus 
Pena  Vidaurrl  conveying  her  interest  in  the 
Vasqnez  Borrego  grant,  except  one  league 
to  Lauriano  VidaurrL  The  court  refused  to 
submit  this  special  Issue  to  the  Jury,  but,  in 
supplementing  the  Jury's  findings,  found  that 
the  undisputed  evidence  showed  that  Lauri- 
ano Vidaurrl  purchased  the  land  from  Maria 
Clara  de  Jesus  Pena  Vldaurri;  that  be 
went  Into  immediate  possession  of  it;  that 
upon  his  death  In  1882  his  heirs  continued 
to  possess  said  land;  and  that  In  1885,  when 
the  heirs  sold  it  to  Bruni,  Brunl  went  into 
actual  and  visible  possession  of  the  land,  and 
has  ever  since  continued  in  such  visible  and 
actual  possession  thereof. 

Our  conclusion  that  the  illegal  evidence 
heretofore  discussed  may  have  affected  the 
Jury's  finding  as  to  the  establishment  of  the 
execution  of  the  deed  from  Maria  Clara  de 
Jesus  Pena  Vidaurrl  to  Lauriano  Vidaurrl. 
and  that  the  court's  finding  with  reference  to 
the  issue  of  notice  to  plaintiff  in  error  of 
Bruni's  adverse  possession  was  based,  In  part 
at  least,  upon  this  deed  which  the  Illegal  evi- 
dence tends  to  establish,  require  that  the 
case  be  reversed  and  remanded  in  order 
that  these  issues  may  be  tried  independent 
of  such  illegal  testimony. 

[8]  It  Is  our  view  that  there  was  no  error 
in  the  court's  refusal  to  submit  the  requested 
special  issue  to  the  jury  for  finding.  The 
special  issue  embodies  an  inquiry  as  to  an 
evidentiary  matter  bearing  upon  one  of  the 
controlling  Issues — that  of  notice  of  .adverse 
possession.  It  is  true  that  an  affirmative 
answer  to  it  would,  under  Bruni's  claim  of 
limitation,  have  precluded  a  recovery  by 
plaintiff  in  error;  but  a  negative  answer 
thereto  would  not  have  been  conclusive  upon 
the  question  of  notice  of  adverse  possession 
by  Brunl,  because  direct  notice  of  the  ad- 


Digitized  by 


Google 


552 


235  SOUTHWESTEBN  BEPOBTEB 


(Tex. 


▼erse  possession  need  not  be  brought  home 
to  him,  Imt  the  jury  may  presume  notice  from 
other  facts  and  circumstances. 

The  judgment  should  also  be  reversed  as 
to  defendants  In  error  Hein  and  Perez.  If 
tenants  In  conrmon  with  plaintiff  In  error, 
what  has  been  said  on  the  question  of  limita- 
tion applies  with  equal  force  as  between  each 
of  them  and  plaintiff  In  error. 

[7, 8]  But  as  to  defendant  In  error  Slator, 
it  is  otherwise.  There  is  an  agreement  In  the 
record  which  recites:  That  Slator  claimed 
the  land  described  in  his  first  amended 
original  answer,  and  for  which  he  sued,  In 
virtue  of  a  deed  from  A.  L.  M'cl/ane  and  B. 
A.  Atlee  to  him,  dated  September  17,  1908, 
which  deed  Is  duly  recorded  in  the  counties 
where  the  land  is  situated,  and  that,  from 
the  date  of  purchase  by  him,  he  has  held  the 
same  continuously,  in  peaceable  and  adverse 
possession  against  all  the  parties,  fenced  and 
Improved  the  same,  and  paid  all  taxes  as- 
sessed and  levied  against  the  land  as  It  has 
accrued.  The  record  also  shows  that  the 
deed  under  which  he  claims  describes-  the 
land  by  metes  and  bounds.  This  warranted 
the  jury's  finding  In  his  favor,  and,  as  this 
twrtlon  of  the  judgment  is  capable  of  sepa- 
ration from  the  Incorrect  portion,  the  judg- 
ment as  to  him  should,  we  think  be  affirmed. 
Schuster  et  al.  v.  Bauman  Jewelry  Co., 
79  Tex.  179,  15  S.  W.  259,  23  Am.  St.  Rep. 
327. 

We  recommend,  therefore,  that  the  judg- 
ments of  the  district  court  and  of  the  Court 
of  Civil  Appeals  should  be  reversed  and  re- 
manded as  to  the  defendants  In  error  Hein, 
Brunl,  and  Perez,  and  that  they  be  affirmed 
as  to  defendant  In  error  Slator. 

CUKETON,  C.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commis- 
sion of  Appeals  on  the  question  discussed  in 
its  opinion. 


PIERCE  et  al.  V.  FOREIGN  MISSION 
BOARD  OF  SOUTHERN  BAPTIST  CON- 
VENTION  et   al.    (No.  259-3475.)* 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  14,  1921.) 

I.  Courts  (£:=3202(5)— On   probate  appeal  dis- 
trict court's  Jurisdiction  Is  limrted  to  probate 
questions. 
On  appeal  from  the  probate  court  to  the 
district  court  from  an  order  in  the  administra- 
tion of  the  estate  of  a  deceased  person,  the 
district  court's  jurisdiction  is   appellate   only, 
and  the  issues  which  can  be  tried  are  only 
those  of  which  the  probate  court  had  jurisdic- 
tion. 


2.  Courts  ®=323— JnrtsdIotiM  eannot  b«  eon- 
ferred  by  consent 

Jurisdiction  cannot  be  conferred  on  a  court 
by  consent  or  agreement  of  the  parties. 

3.  Courts  (S=>202(5)  —  District  court  cannot 
exerolse  Its  JurlsiHotion  over  titles  on  probate 
appeal. 

The  district  conrt  cannot  on  appeal  from 
the  county  conrt  in  a  probate  proceeding,  ex- 
ercise its  constitotional  jurisdiction  over  anits 
affecting  real  estate. 

4.  Courts  <s=>202 (5)— District  court  haa  only 
Jurisdiction  given  by  Constitution  or  statutes. 

The  district  court  has  only  the  jurisdiction 
given  it  by  the  Constitution  and  statutes,  and, 
though  such  jurisdiction  is  original  and  gen- 
eral with  respect  to  most  controversies,  it  is 
appellate  only  with  respect  to  the  administra- 
tion of  decedents'  estates. 

5.  Courts  «=95  —  Essential  character  of  suit 
determines  Jurisdiction. 

The  primary  and  essential  nature  of  a 
suit,  and  not  its  incidental  character,  deter- 
mines the  jurisdiction  of  the  courts,  so  that  the 
district  court  has  no  jurisdiction  over  what  was 
essentially  a  probate  proceeding,  though  the 
title  to  land  was  inddentaUy  involved. 

6.  Courts  4s>202(5)  —  Consent  judgment  de- 
termining title  M  probate  appeal  is  beyond 
jurisdiction. 

The  district  court  has  no  jnrisdiction,  on 
appeal  from  the  probate  court  in  a  will  con- 
test, to  adjudicate  title  to  the  land  under  an 
agreement  between  the  parties  by  wliich  the 
distribution  made  by  the  will  was  altered. 

7.  Courts  ®=>472(4)  —  District  court  cannot 
taice  administration  of  estate  from  probate 
court. 

In  a  judgment  of  the  district  conrt  on  ap- 
peal from  the  probate  court  admitting  the  will 
to  probate,  a  provision  taking  the  administra- 
tion out  of  the  hands  of  those  named  in  the 
will  as  executors  and  placing  it  in  the  hands 
of  receivers  to  be  appointed  by  the  district 
court  in  effect  transferred  the  administration 
of  the  estate  to  the  district  court  and  was  a 
judgment  which  the  district  court  had  no  pow- 
er to  render. 

8.  Courts  <s=>472 (4) —  District  court  can  en- 
force agreement  to  compromise  will  contest. 

Where  the  parties  to  proceedings  to  con- 
test a  will  have  entered  into  an  agreement  com- 
promising their  differences,  that  agreement 
can  be  enforced  by  the  district  court  in  orig- 
inal proceedings  brought  for  that  purpose. 

9.  Judgment  ig=>4II— Party  held  not  estopped 
to  attack  Judgment  by  consent  of  her  attor- 
neys. 

Evidence  that  a  judgment  was  rendered  by 
consent  of  the  attorneys  for  the  parties,  but 
without  evidence  that  Its  terms  were  communi- 
cated to  the  party  most  affected  thereby  or 
that  she  had  any  knowledge  thereof,  before  the 
time  she  brought  suit  to  vacate  the  judgment 
does  not  show  that  she  was  estopped  to  attack 
the  judgment 


C^ssFoT  other  cases  see  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  Digests  and  Indexei 
*Rehearlng  denied  January  25,   1922. 
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defendants  and  refnelng  to  vmcate  the  order 
probating  the  will. 

"^e  plaintiffs  in  the  suit  to  set  aside  the 
judgment  appealed  to.  the  district  court. 

"Defendants  in  error  Judge  Rosser  Thomas, 
of  Bonbam,  and  Messrs.  Thomas,  Milam  & 
Touchstone,  of  Dallas,  appeared  tm  counsel 
for  defendants,  the  proponents  of  the  'will,  viz. 
Mrs.  S.  B.  Pierce,  Josie  Bibby  and  husband,  W. 
T.  Bibb;,  Bell  Bombarger,  Annie  McHale  and 
her  husband,  John  Fierce,  0.  C.  Pierce,  and  the 
Mission  Board. 

"The  only  authority  these  attorneys  bad  to 
act  for  the  defendants  in  error  (defendants  in 
the  county  court)  was  an  arrangement  entered 


Error  to  Court  of  ClvU  Appeals  of  Sixth 
Sapreme  Judicial  District. 

Suit  by  Mrs.  S.  E.  Pierce  and  others 
against  the  Foreign  Mission  Board  of  the 
Southern  Baptist  Convention  and  others  to 
vacate  a  Judgment.  Judgment  for  defend- 
ants waa  affirmed  by  the  Court  of  Civil  Ap- 
peals (218  S.  W.  140),  and  plaintllCs  bring  er- 
ror. Reversed,  and  cause  remanded  to  the 
District  Court,  with  instructions  to  render 
judgment  for  plaintiffs. 

Wolfe  ft  Freeman,  of  Sherman,  for  appel- 

t'tit/i  .^  -rt     -l.  r,  r,^  into  between  Judge  Thomas  and  C.  O.  Pierce 

J.  W.  Gross,  of  Bonham,  Rosser  Thomas     ^y  which  O.  O.  Pierce  employed  Judge  Thomas 

of   Dallas,    and    Cunningham,    McMahon    & !  to  conduct  the  application  to  probate  the  wUl 

Lipscomb,  of  Bonbam,  for  appellees.  |  and  a  subsequent  understanding  between  Judge 

I  Thomas  and  C.  C.  Pierce  that  Judge  Thomas 

POWELL,  J.  The  nature  and  result  of  |  would  resist  the  suit  to  set  aside  the  Judgment 
this  suit  have  been  stated  with  admirable  1  probating  the  wiU.  The  authority  of  Judge 
conciseness  and  accuracy  in  an  argument  I  Thomas  to  bind  the  plaintiffs  in  error  by  stip- 
flled  herein  by  counsel  for  plaintiffs  in  er-  \  ^^Kurt  ii"S\.t?  "^"^  ""  *'"  "" 
ror,  as  foUows:  |     ..j„  yjg  ^gtrict  court  a  compromise  agree- 

"S.  H.  Pierce  and  his  wife,  S.  E.  Pierce,  re-  i  ™«°*  ''»«'  ^^^^  "'^^^  •»'  Cunningham  &  Mc- 
■ided  in  Fannin  county,  and  owned  a  valuable  Mohon,  attorneys  for  plaintiffs,  and  Thomas, 
community  estate  consisting  of  a  large  tract  of  j  Milam  &  Touchstone  and  Judge  Thomas,  at- 
land  and  other  property.  S.  H.  Pierce  died  in  !  toraeys  for  defendants,  embodying  the  foUow- 
January,    1014,    leaving    a   will,    the    material ;  in«,f«°"ts=        .,      .    ,.  ,    ,        . 

provisions  of  which  are  as  follows:  ,     "(1)  That  the  wife  of  the  testator  had  made 

"He  bequeathed  all  of  his  property  remain- 1  a  will  at  the  time  of  and  in  connection  with  the 
ing  after  the  payment  of  debts  and  expenses '  ^iU  of  S.  H.  Pierce,  and  that  the  Southern 
of  administration  to  his  wife  for  her  life.  Baptist  Convention  should  convey  all  property 

"He  gave  to  his  wife  the  power  and  right  to  it  "iBl"*  acquire  under  the  will  of  Mrs.  Pierce  to 
sell  any  or  all  of  his  estate  and  to  execute  valid    *!><:  eight  children  of  S.  H.  Pierce  and  Mrs.  8. 


conveyances   of  the   same. 

"The  will  further  provided  in  substance  that, 
if  any  portion  of  the  testator's  estate  remained 
undisposed   of  at  the  death  of  his  wife,  the 


E.  Pierce.    (Mrs.  Pierce  was  then,  and  is  now, 
Uving.) 

"(2)  That   the    district   eonrt   should   enter 
Judgment  denying  the  contest  of  the  will  of  S. 


same,  exclusive  of  the  homestead,  should  be  i  H.  Pierce  and  should  probate  said  will, 
divided  into  18  equal  portions,  and  that  10 '  "(3)  That  judgment  in  the  district  court 
of  said  portions  should  become  the  property  I  should  decree  to  Mrs.  S.  E.  Pierce  a  life  es- 
of  the  Foreign  Mission  Board  of  the  Southern  I  tate  in  one-half  of  all  the  community  property 
Baptist  Convention,  and  that  the  balance  of  I  of  herself  and  her  deceased  husband  and  all 
the  remaining  property,  including  the  home-  !  the  property  devised  to  her  by  her  husband's 
stead,  should  be  divided  equally  among  his  will  with  the  remainder  estate  in  all  of  the 
eight  children.  Under  the  will,  the  only  cer-  i  gaid  property  (that  is,  community  property  of 
tain  bequest  was  to  Mrs.  Pierce,  because  she  j  the  testator  and  his  wife)  to  their  eight  chil- 
had  the  power  to  dispose  of  all  of  her  hus- 1  dren  and  divest  out  of  the  Mission  Board  all 
band's  property  during  her  life  time,  leaving,  |  title  to  the  property  of  Mrs.  Pierce, 
in  that  event,  nothing  to  be  controlled  by  the  j  "(4)  The  agreement  stipulated  that  neither 
bequest  to  the  children  and  the  Mission  Board. '  the   testator  nor   his  wife   had   any   separate 

"He    appointed    his    son-in-law,    Bibby,    and  |  property  prior  to  his  death. 
two  of  his  sons  independent  executors  without!     "(5)  That  the  court  should  appoint  receiv- 
bond.  I  ers  of  all  the  property  of  the  community  es- 

"Neither  S.  H.  Pierce  nor  his  wife  had  any  tate  of  the  testator  and  his  wife  and  provided 
separate  property.  i  that  they  should  have  full  power  to  manage  the 

"The  will  was  probated  in  the  county  court '.  estate,  pay  taxes,  etc.,  and  to  pay  Mrs.  Pierce's 
of    Fannin    county    without    contest.    C.    O. ;  expenses  daring,  her  lifetime. 
Herce  and  Bibby  qualified  as  independent  ex- j     "(6)  That  all  daims  of  the   estate  against 
ccutors  and  took  charge  of  the  property.  the  parties  to  the  suit,  whether  shown  by  the 

"An  independent  suit  was  subsequently  filed  inventory  or  not,  should  be  released,  except 
in  the  county  court  by  B.  L.  Pierce,  W.  A.  the  claim  of  the  estate  against  one  of  the 
Pierce,  and  Mattie  Beckham  and  husband  to  daughters,  Mrs.  Bombarger,  and  that  her  in- 
vacate  the  order  probating  the  will,  defendants  dcbtedness  should  be  reduced  by  the  sum  of 
in   error  Cunningham   &  McMahon,   being  at-    |S00. 

tomeys  for  plaintiffs.  The  plaintiffs  alleged  "(7)  That  all  costs  of  the  suit  and  of  the 
that  the  will  was  void  on  account  of  lack  of  tes-  receivers  should  be  paid  out  of  the  money  be- 
tamenUry  capacity,  fraud,  and  undue  influence,  longing  to  the  estate,  and  that  five-eighteenths 
The  suit  to  set  aside  the  probate  of  the  will  of  the  community  estate  of  the  testator  and  his 
was  tried,  and  a  judgment  rendered  for  the  \  wife,  except  a  life  estate  in  the  wife  and  the 
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homestead,  sboidd  be  vested  in  the  Mission 
Board. 

"JudgmeDt  was  entered  in  the  district  court 
as  provided  by  the  agreement. 

"The  receivers  named  in  the  judgment  re- 
fused to  qualify.  The  Mission  Board  8old_  its 
interest  in  the  properties  to  Messrs.  Gunning- 
ham,  McMahon  &  Thomas  and  executed  its 
deed  to  them  which  has  been  recorded. 

"Thereafter  the  plaintiffs  in  error  filed  suit 
in  the  district  court  to  vacate  the  judgment  and 
alleged  that  it  is  void  for  numerous  reasons. 
Among  the  defendants  in  that  suit  are  the 
above-named  attorneys  who  were  grantees  in 
the  deed.  The  lawyers  sued  included  all  the 
attorneys  in  the  suit  to  vacate  the  judgment 
probating  the  will  except  Thomas,  Milam  & 
Touchstone,  who  did  not  attempt  to  buj  an 
interest  in  the  land." 

The  trial  court  entered  Judgment  for  de- 
fendants In  error,  refusing  to  set  aside  and 
vacate  said  agreed  judgment.  The  action  of 
the  district  court  was  afflrmed  by  the  Court 
of  Civil  Appeals.    See  218  S.  W.  140. 

[1]  The  controlling  question  In  this  case, 
as  we  view  It,  Is  whether  or  not  the  district 
court  had  jurisdiction  to  render  the  agreed 
judgment  it  did  render.  We  think  the  dis- 
trict court  was  without  such  Jurisdiction, 
and  that  the  Judgment  so  entered  was  void. 
The  jurisdiction  of  district  courts  in  the  ad- 
ministration of  estates  of  deceased  persons 
is  appellate  only.  All  persons  Interested  In 
the  administration  of  an  estate  have  the 
right  of  appeal  to  the  district  court  from 
any  order  of  the  county  court  made  In  such 
administration.  Upon  such  appeal  the  Is- 
sues Involved  In  the  order  or  action  of  the 
court  appealed  from  will  be  tried  de  novo  la 
the  district  court,  but  the  letter's  Jurisdic- 
tion over  the  administration  extends  only  to 
the  determination  of  the  questlona  presented 
by  the  appeal;  that  Is  to  say,  the  case  must 
remain  In  the  district  court  the  same  suit  It 
was  in  the  county  court,  for,  the  jurisdiction 
of  the  former  In  the  matter  being  appellate 
only,  It  cannot  be  extended  beyond  that  of 
the  county  court. 

The  decisions  of  the  appellate  courts  to 
Texas  with  practical  unanimity  sustain  our 
views  as  above  expressed.  We  feel  that  It 
will  be  beneficial  to  refer  to  a  few  of  them. 

In  the  case  of  Franks  v.  Chapman,  60  Tex. 
46.  the  heirs  of  the  deceased  brought  suit  by 
original  petition  in  the  district  court  of  Atas- 
cosa county,  seeking  therein  to  set  aside  the 
former  decree  of  the  county  court  of  said 
county  admitting  the  deceased's  will  to  pro- 
bate. The  Supreme  Court  of  Texas  reversed 
the  Judgment  of  the  district  court  and  dis- 
missed the  case,  holding  that  the  district 
court  had  no  Jurisdiction  to  try  the  same. 
Justice  Stayton  reviewed  the  Constitution  of 
1845  and  the  statutes  enacted  under  authority 
thereof,  stating  that  before  the  new  Consti- 
tution was  adopted  district  courts  had  both 
original  and  appellate  Jurisdiction  over  the 


Inferior  tribunals  to  which  bad  been  confid- 
ed the  transaction  of  business  appertaining 
to  estates.  Proceeding  further,  that  learned 
Justice  says: 

"The  present  Constitution,  unlike  the  for- 
mer, confers  no  original  jurisdiction  upon  the 
district  courts  over  the  county  -courts  sitting 
as  probate  courts." 

Again  he  states: 

"The  sole  jurisdiction  given  to  such  courts 
over  the  county  courts  sitting  in  probate  is  an 
appellate  jurisdiction." 

The  effect  of  the  decision  of  our  Supreme  ' 
Court  aforesaid  Is  that  any  Judgment  ren- 
dered by  the  district  court  to  a  probate  matr 
ter  In  a  suit  originating  to  the  district  court 
Is  void.  We  think  the  same  rule  would  ap- 
ply where  new  Issues  were  totroduced  after 
appeal  to  a  case  which  was  originally  filed 
to  the  county  court  In  an  appeal  proceed- 
tog  in  probate,  the  Issues  upon  appeal  must 
be  confined  to  those  to  the  original  proceed- 
ing. 

We  think  it  but  natural  that  the  Courts  of 
CMl  Appeals  to  many  later  cases  should 
have  ruled  as  they  have  to  this  connection. 
We  shall  review  four  of  these  cases. 

The  case  of  Levy  t.  Moody,  87  S.  W.  205, 
Is  one  very  much  to  potot  In  that  case 
Levy  was  dalmtog  title  under  an  order  of 
sale  Issued  out  of  the  district  court  of  Mont- 
gomery county.  The  proceedtog  to  whldi 
the  order  of  sale  had  been  Issued  was  an  ap- 
peal to  said  district  court  from  an  order  of 
the  county  court  removtog  an  admtolstra- 
tor.  The  latter  had  appealed  from  said  or- 
der to  the  district  court,  asktog  that  the 
same  be  vacated.  After  the  appeal  the  dis- 
trict court  took  charge  of  the  administration 
and  Issued  an  order  of  sale  dlrecttog  the 
sale  of  real  estate.  The  Court  of  ClvU  Ap- 
peals held  that  Levy,  who  had  acquired  title 
under  that  order  of  sale,  obtatoed  no  title 
by  reason  thereof,  even  though  the  sale  had 
been  reported  and  confirmed  by  the  district 
court.  In  dlscusstog  that  question.  Justice 
Pleasants  holds: 

"The  jurisdiction  of  district  courts  to  the 
administration  of  the  estates  of  deceased  per- 
sons is  appellate  only.  Any  person  interested 
in  the  administration  of  an  estate  may  appeal 
to  the  district  court  from  any  order  of  the 
oounty  court  made  in  such  administration. 
Upon  such  appeal  the  issue  involved  in  the 
order  or  action  of  the  court  appealed  from 
will  be  tried  de  novo  in  the  district  court,  but 
the  jurisdiction  of  the  district  court  over  the 
administration  only  extends  to  the  determina- 
tion of  the  questions  presented  by  the  appeal. 
The  only  appeal  to  the  district  court  shown 
by  the  record  was  by  the  administrator  and 
was  from  an  order  of  the  county  court  re- 
moving him  as  administrator  of  the  estate. 
Upon  this  appeal  the  district  court  acquired 
no  jurisdiction  to  order  the  sale  of  the  property 
of  the  estate,  and  the  sale  made  to  porsoance 
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of  sQch  order  was  void,  and  conferred  no  title 
upon  appellant." 

Petition  for  writ  of  error  in  the  case  of 
Levy  V.  Moody,  supra,  was  duly  filed  and 
same  refused  by  our  Supreme  Court 

Tlie  case  of  Hallam  v.  Moore,  126  S.  W. 
908,  was  another  case  equally  as  much  In 
,  point.  In  that  case,  on  an  appeal  from  the 
county  court,  the  district  court  attempted  to 
have  the  personal  property  belonging  to  an 
estate  administered  in  the  county  court,  but 
retained  the  administration  of  the  realty  to 
Itself.  Justice  Neill  referred  to  this  as  a 
"remarkable  decree,"  and  reversed  the  dis- 
trict court  with  instructions.  In  the  coarse 
of  his  opinion  that  able  jurist  held: 

"It  is  equally  clear  that  the  parties  to  the 
suit  on  appeal  from  the  probate  court  cannot, 
nor  can  the  diBtrict  court  itself,  after  the 
appeal  has  been  taken,  convert  snch  a  suit 
into  one  of  trespass  to  try  title.  It  mnst  re- 
main in  the  district  court  the  same  suit  it 
was  in  the  connty  court;  for  the  district  court's 
jurisdiction  in  the  matter  is  only  appellate, 
and  cannot  be  extended  beyond  that  of  the 
connty  court  ♦  •  •  Such  an  anomalous 
judgment  as  the  one  appealed  from  in  this  case 
is  simply  the  product  of  the  unwarranted  in- 
tervention of  the  appellees  in  the  administra- 
tion of  the  estate." 

Writ  of  error  was  prranptly  applied  for  in 
the  case  of  Hallam  y.  Moore,  supra,  which 
was  likewise  denied  by  our  Supreme  C!ourt 

The  cas*  of  Goodman  v.  Schwlnd,  186  S. 
W.  282,  did  not  necessarily  involve  a  decision 
on  the  points  now  under  discussion,  but  the 
Court  of  Civil  Appeals  In  that  case.  In  an 
opinion  by  Justice  Bro<Ae,  said: 

"The  district  court  of  Orange  county  had 
only  appeUate  jurisdiction  to  revise,  to  declare 
void,  or  set  aside  the  particular  orders  and 
decrees  complained  of,  and  had  no  power  or 
authority  to  act  in  the  matter  otherwise.  Mat- 
ters have  been  attempted  to  be  injected  in  this 
proceeding  in  the  district  court  such  as  the 
fact  of  innocent  purchasers,  question  of  title, 
etc  which,  according  to  our  view,  the  court 
could  not  and  was  without  authority  to,  pass 
upon." 

It  Is  quite  true  that  a  writ  of  error  was 
granted  by  the  Supreme  Court  in  the  case 
last  quoted,  but  it  is  equally  true  that  the 
final  judgment  of  the  Supreme  Court  held 
nothing  that  overruled  the  quoted  portion  of 
the  opinion  of  the  Court  of  Civil  Appeals. 
The  report  adopted  by  the  Supreme  Court 
was  written  by  Justice  McClendon  of  section 
B  of  the  Commission  of  Appeals,  and  he  re- 
versed the  Court  of  Civil  Appeals  in  its  hold- 
ing that  certain  orders  of  the  county  court 
were  Invalid.  All  the  courts  admitted  that 
that  particular  issue  was  within  the  juris- 
diction of  the  district  court  and  had  previ- 
ously been  before  the  county  court.  For  the 
opinion  of  the  Commission  of  Appeals  afore- 


said, see  Schwlnd  v.  Goodman,  221  S.  W. 
579. 

In  the  very  recent  case  of  Minor  v.  Hall, 
225  S.  W.  784,  Judge  I^ne  announces  the 
following  rule  of  law: 

"An  issue  must  first  be  made  and  determined 
in  the  court  of  original  jurisdiction  before  the 
jurisdiction  of  the  appellate  court  can  attach, 
and  then  only  by  appeal  or  certiorari." 

Petition  for  writ  of  error  was  applied  for 
in  this  case,  and  same  was  dismissed  by  our 
Supreme  Court  for  want  of  jurisdiction. 

We  have  found  no  Court  of  Civil  Appeals 
in  Texas  taking  a  view  contrary  to  the  one 
we  have  heretofore  expressed,  exc^t  the  one 
at  Texarkana.  That  court  did  so  not  only 
In  the  case  at  bar,  but  in  a  large  measure 
also  In  the  former  case  of  Parks  v.  Knox,  61 
Tex.  Civ  App.  493,  130  S.  W.  203.  The  opin- 
ion in  each  case  was  written  by  Mr.  Justice 
Hodges. 

The  case  of  Parks  t.  Knox,  supra,  did  not 
reach  our  Supreme  Court  on  petition  for  writ 
of  error.  Apparently  none  was  filed.  The 
opinion  in  the  Instant  case  did  reaA  the  Su- 
preme Court  on  application  for  writ  of  error, 
which  was  granted  with  the  following  nota- 
tion; 

.  "We  do  not  think  the  district  court  had  ju- 
risdiction to  render  the  judgment  it  did  render. 
Its  jurisdiction  in  the  proceeding  was  purely 
appellate." 

We  think  the  Supreme  Coiirt  entirely  cor- 
rect In  its  views  so  expressed- 

In  Texas  the  jurisdiction  of  the  various 
courts  is  expressly  conferred  by  our  Consti- 
tution and  the  statutes  enacted  under  its  au- 
thority; in  other  words,  the  jurisdiction  of 
each  court  is  either  legal  or  constitutional. 
Wo  know  of  no  other  jurisdiction,  potential 
or  otherwise.  It  Is  true  that  In  most  cases 
of  vital  Importance  the  district  court  is  the 
court  of  original  jurisdiction.  Not  only  so, 
but  of  general  jurisdiction  as  well.  But,  as 
an  exception  to  that  general  rule,  the  county 
court  has  been,  under  the  present  Constitu- 
tion, made  the  court  of  original  and  general 
jurisdiction  in  probate  matters 

Singularly  enough,  the  Court  of  Civil  Ap- 
peals in  the  Instant  case  makes  some  striking 
admissions  as  follows: 

"While  the  parties  to  litigation  cannot  by 
consent  clothe  a  court  with  power  to  determine 
a  controversy  not  within  its  legal  or  constitu- 
tional jurisdiction,  they  may  by  unanimous 
agreement  properly  expressed  in  writing  cm- 
power  the  court  to  act  upon  a  subject-matter 
within  its  potential  jurisdiction;  the  agree- 
ment being  sufficient  to  supply  the  necessary 
pleadlog  to  support  the  judgment" 

[2]  It  is  elementary  that  jurisdiction  can- 
not be  conferred  by  consent  or  agreement  of 
the  parties.  The  Court  of  Civil  Appeals  has 
so  admitted.  It  further  concedes  that  this 
judgment  was  not  within  the  legal  or  consU- 
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tutlonal  Jurisdiction  of  the  district  conrt,  but 
It  says  It  was  In  its  potential  Jurisdiction, 
and  the  Judgment  by  agreement  was  valid. 
The  court  does  not  explain  Just  wbat  it 
means  by  potential  Jurisdiction,  but  we  sup- 
pose it  means  that  which  It  is  possible  for  a 
court  to  adjudicate. 

[3]  In  ttrts  connection  it  is  urged  by  coun- 
sel that  the  district  court,  as  a  general  rule, 
has  Jurisdiction  of  suits  affecting  real  estate, 
and,  as  the  widow's  title  to  realty  was  in- 
TOlved  in  the  agreed  Judgment,  the  court  bad 
authority  to  rend»  it.  In  this  reasoning  we 
cannot  c(Hicur. 

[4]  Nor  can  we  agree  with  the  reasoning 
of  the  Conrt  of  Civil  Appeals.  We  do  not 
thlnlc  the  position  tenable.  No  so-called  po- 
tential Jurisdiction  inconsistent  with  express 
provisions  regarding  Jurisdiction  can  control 
the  latter.  As  we  see  It,  before  potential  Ju- 
risdiction could  attach.  It  must  be  by  virtue 
of  the  provl-sions  of  the  Constitution  itself, 
or  the  statutes  of  the  state  enacted  there- 
under. 

[6]  Furthermore,  the  primary  and  essen- 
tial natofe  of  a  suit,  and  not  Its  incidental 
cliaracter,  determines  the  Jurisdiction  of  the 
oonrts  relative  to  it  The  case  at  bar  was 
primarily  and  essentially  a  probate  proceed- 
ing, and  title  to  realty,  If  Involved  at  all,  was 
only  incidentally  so.  Almost  every  will  in- 
volves title  to  real  estate  incidentally.  In 
giving  district  courts  Jurisdiction  generally 
in  real  estate  cases  it  was  not  Intended  to 
apply  to  probate  cases  which  necessarily  in- 
volve title  to  realty  in  an  incidental  way. 
The  general  Jurisdiction  in  realty  cases  con- 
ferred by  our  laws  has,  as  we  see  it,  been 
expressly  limited  by  a  specific  provision  con- 
ferring general  Jnilsdictlon  of  estates  of  all 
kinds  upon  county  courts. 

[6]  It  seems  to  us  that  the  potential  Juris- 
diction theory  is  fallacious  and  would  lead  to 
numerous  difficulties  not  necessary  to  men- 
tion. For  Instance,  we  think  it  inherently 
Impossible  for  a  court,  at  one  and  the  same 
time,  and  in  the  same  Judgment,  to  exercise 
original  and  appellate  Jurisdiction.  In  the 
case  at  bar,  if  there  were  a  valid  Judgment 
relating  to  the  will  of  the  testator.  It  would 
be  enforceable  only  in  the  county  court,  and 
must  be  certified  for  that  purpose.  If  there 
were  a  valid  Judgment  relating  to  the  prop- 
erty of  Mrs.  8.  B.  Pierce,  it  would  be  en- 
forceable only  by  the  district  court.  Thus 
one  part  of  the  pretended  Judgment,  if  valid, 
could  only  be  enforced  by  the  district  court, 
and  one  part  only  by  the  county  court 

[7]  As  a  matter  of  fact  the  Judgment  was 
not  consistent  in  its  parts.  It  provided  that 
the  will  should  be  admitted  to  probate  and 
certified  the  same  to  the  county  court  tor  ob- 
servance- Then,  In  the  very  nest  breath,  the 
Judgment  annulled  practically  every  provi- 
sion of  that  very  will  and  took  the  adminis- 
tration of  the  estate  out  of  the  bands  of 


those  named  in  the  will  as  executors  and 
placed  It  in  the  hands  of  receivers  to  be  ap- 
pointed by  the  district  court  and  responsible 
to  it.  The  net  result  of  the  Judgment  was  to 
transfer  the  permanent  administration  of  the 
estate  indefinitely  from  the  county  court  to 
the  district  court  For  the  many  reasons 
stated,  we  are  clearly  of  the  view  that  the 
district  court  was  without  Jurisdiction  to. 
render  the  Judgment  it' did  r«ider. 

[S]  We  are  not  unmindful  of  the  fact  that 
adverse  claimants  under  a  will  to  the  prop- 
erty of  the  testator  frequently  compromise 
their  differences  with  respect  to  It  while  the 
probate  of  the  will  is  an  issue  In  a  court  of 
competent  Jurisdiction.  A  will  is  also  fre- 
quently probated  originally  by  the  connty 
court  as  a  result  of  certain  outside  agree- 
ments. The  latter  agreements  often  necessi- 
tate resort  to  district  courts.  When  that  is 
true,  an  original  proceeding  can  be  brongbt 
there,  and,  under  proper  pleadings,  the  isme 
can  be  adjudicated  there.  This  Is  true,  even 
though  probate  matters  may  be  incidentally 
in  issue.  As  one  illustration,  we  know  that 
in  ordinary  trespass  to  try  title  cases  origi- 
nally brought  In  district  courts  it  la  fre- 
quently true  that  the  Judgment  to  be  render- 
ed d^;)ends  upon  the  proper  constrnction  of 
a  will  long  before  probated  in  a  county  ooort 

Being  of  the  view  that  the  Judgment  in 
question  was  not  within  the  Jurisdiction  of 
the  district  court,  and  therefore  void,  we  do 
not  think  it  necessary  to  consider  the  other 
mling  of  the  Court  of  Civil  Appeals  to  the 
eCCect  that  the  attorneys  for  the  widow,  un- 
der a  general  employment,  had  authority  to 
bind  ber,  In  the  absence  of  her  authority  In 
that  very  connection,  in  agreeing  to  a  Judg- 
ment of  such  far-reaching  Importance  to  her. 
We  do  not  pass  upon  the  holding  of  the  Court 
of  Civil  Appeals  in  that  connectltm. 

[•]  It  is  urged  by  counsel  for  defendants 
in  error  tliat,  even  thougb  the  Court  of  Civil 
Appeals  erred  in  holding  that  the  widow  was 
bound  by  the  agreement  of  her  attorneys  and 
also  in  holding  that  the  district  court  had 
Jurisdiction  to  render  the  Judgment  it  did 
render,  still  the  Judgment  of  the  district 
conrt  must  be  affirmed  because  of  the  Issue 
of  estoppel.  Counsel  made  this  very  conten- 
tion before  the  Supreme  Court  in  a  lengthy 
motion  filed  therein  asking  said  court  to  dis- 
miss the  petition  for  writ  of  error.  The 
court  overruled  that  motion  and  later  grant- 
ed the  writ.  This  Judgment  we  think  entire- 
ly proper  for  many  reasons.  We  do  not  care 
to  go  into  any  detailed  discussion  of  the  ef- 
fect of  this  alleged  issue  of  estoppel,  but 
will  say,  in  passing,  that  the  only  contention 
counsel  makes  as  establishing  estoppel  as 
against  the  widow  Is  that  she  remained  si- 
lent when  she  should  have  spoken.  The  rec- 
ord does  not  show  when  she  first  learned  of 
this  agreed  Judgment    Nor  does  It  show  that 


Digitized  by  VjOOQ  IC 


Tez.)  PHEROE 

(MB 

she  unreasonably  delayed  In  bearing  of  It. 
No  one  testified  that  they  ever  even  told  her 
of  it,  although  the  judgment  affected  her 
more  vitally  than  any  other,  and  In  spite  of 
the  fiict  that  she  was  perhaps  the  only  one 
who  actually  suffered  any  losses  by  reason  of 
the  judgment  However,  the  record  does  dis- 
close that  within  the  time  allowed  by  law 
she  did  speak  up  In  tones  of  thunder  in  pro- 
test against  this  judgment,  and  went  into 
court  to  set  it  asida 

It  follows  from  what  has  been  said  that 
we  think  the  Judgments  of  the  district  court 
and  Court  of  Civil  Appeals  should  be  re- 
Temod,  and  the  cause  remanded  to  the  for- 
mer with  Instructions  to  render  judgment 
yacatlng,  annulling,  and  setting  aside  the 
judgment  of  the  district  court  as  described 
In  plaintiffs'  original  petition  on  file  in  the 
trial  court,  and  as  prayed  for  therein. 

We  so  recommend. 

GUBETON,  O.  J.  Tbe  judgment  recom- 
mended in. the  reiiort  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Snprane  Court 


PIERCE  et  al.  v.  PIERCE  at  al.* 
(No.  260-3476.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  14,  1921.) 

C«art«  «=»475(5)  —  DIstrlet  ooart  oanaot  ap- 
IMint  receiver  to  atfnlnictar  estate. 

The  district  court  cannot  appoint  a  receiver 
to  administer  a  decedent's  estate  subject  to 
its  directions,  especially  when  a  valid  will  pro- 
vides for  its  administration  by  executors  who 
are  nnder  the  control  of  the  coanty  court 

Brror  to  Court  of  Civil  Appeals  of  Sixth 
iSupreme  Judicial  District. 

Suit  by  Mrs.  S.  E.  Pierce  and  others  against 

B.  li.  Pierce  and  others.    An  order  removing 

C.  O.  Pierce  as  trustee  was  affirmed  by  the 
Court  of  Civil  AppeaU  (21B  8.  W.  144),  and 
plaintiffs  bring  error.  Revwsed  and  re- 
mnnded,  with  instructions, 

Wolfe  &  Freeman,  of  Sherman,  for  plain- 
tiffs In  error. 

Rosser  Thomas,  of  Dallas,  and  Cunning- 
ham, McMahon  &  Lipscomb,  of  Bonham,  for 
defendants  In  error. 
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POWELL,  J.  This  is  a  companion  case 
to  that  of  Mrs.  S.  E.  Pierce  et  al.  v.  Foreign 
Mission  Board  Southern  Baptist  Convention 
et  al.,  and  being  cause  No.  3475  on  the  doclcet 
of  the  Supreme  Court  235  S.  W.  552.  We 
have  heretofore  made  a  report  to  the  latter 
court  in  that  case.  The  material  facts  are 
the  same  in  both  cases,  and  we  think  what 
we  have  said  in  recommending  a  Judgment 
in  cause  No.  3476  should  control  the  judg- 
ment to  be  rendered  In  this  case. 

The  Court  of  Civil  Appeals  states  that  if 
their  opinion  in  cause  No.  3475  (218  S.  W. 
140)  Is  correct  then  the  appointment  of  re- 
ceivers in  the  instant  case  should  be  affirmed, 
and  it  was  so  ordered.  See  218  8.  W.  144. 
It  follows  that  the  converse  is  true,  and,  U 
they  were  in  error  in  deciding  cause  No. 
3475,  their  judgment  In  the  case  at  bar  must 
be  reversed. 

We  recommended  a  reversal  of  the  jud^g- 
ment  of  the  Court  of  Civil  Appeals  In  said 
original  case,  holding  that  the  judgment 
sougJ}t  to  be  set  aside  therein  was  not  within 
the  jurisdiction  of  the  district  court  and 
therefore  void.  If  that  Judgment  Is  adopted 
by  the  Supreme  (>>urt  then  it  follows  that 
all  Judgments  by  the  trial  court  appointing 
receivers  to  tal^e  charge  of  the  estate  in 
question  are  void  also. 

The  judgment  directly  appealed  from  in 
the  Instant  case  was  dated  March  26,  1019, 
and  appointed  one  J.  W.  Bell  as  receiver  of 
the  estate  in  place  of  C.  C.  Pierce,  who  was 
originally  appointed  receiver  thereof  on 
March  0,  1918,  and  who  had  refused  to 
qualify. 

Believing  that  the  appointment  of  receivers 
in  the  district  court  under  the  drcnmstanc- 
es  here  present,  to  administer  an  estate  there- 
in, especially  when  the  will  itself  provides 
for  its  administration  by  executors  under 
the  control  of  the  coun^  court,  is  Invalid 
and  void,  we  think  such  ai^lntment  should 
be  set  aside  and  vacated. 

Therefore  we  recommend  that  the  Judg- 
ments of  the  district  court  and  the  Court  of 
Civil  Appeals  be  reversed,  and  the  cause  re- 
manded to  the  former,  with  instructions  to 
render  judgment  vacating  and  setting  aside 
all  of  Its  former  judgments  appointing  a  re- 
ceiver to  take  charge  of  the  estate  In  ques- 
tion. 

CUKETON,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Oommlsr-ion  "f 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  C!ourt 


4=9For  other  caau  u«  (am*  topio  and  KBY-NUMBBR  In  »U  Ker-Numbered  Dlsesta  and  Indexe* 
'Rehearing  denied  January  25,  1923. 
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OSBORN  V.  YOUNGER.     (No.  269-3494.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Dec.  14.  1921.) 

1.  Judgment  ®=3335 (3) —Petition  held  suffl- 
oient  aa  for  review  in  equity,  notwithstanding 
misnomer  as  motion  to  reinstate  after  dis- 
missal. 

A  petition  seeking  reinstatement  of  a  dis- 
missed case,  stating  that,  thougli  tliere  was  a 
bond  for  costs  given  in  the  case,  which  had 
been  placed  on  the  retired  docket  for  several 
years,  when  placed  on  the  live  docket  it  was 
diamisaed  for  failure  to  give  such  bond,  dur- 
ing absence  of  plaintiff's  attorney,  who  knew 
nothing  thereof  until  long  after  the  term, 
and  stating  a  meritorious  cause  of  action,  waa 
sufficient  as  a  petition  in  equity  to  review  the 
judgment,  so  that  it  was  error  to  overrule  it 
as  too  late  for  motion  to  reinstate,  though  it 
was  so  named  in  the  petition  itself. 

2.  Costs  «=»  134— Bond  on  Hie  for  aeveral 
years  unattacked  held  valid. 

A  cost  bond  being  on  file  in  a  case  duly 
approved  was  valid,  though  the  case  had  been 
on  the  retired  docket  for  several  years  and  had 
been  transferred  to  the  live  docket,  and  the 
court  waa  unaware  of  the  existence  of  the 
bond. 

Error  to  Court  of  Civil  Appeals  of  Eigtatb 
Supreme  Judicial  District 

Action  by  Annie  Osborn  against  Jess 
Younger.  From  jndgment  for  defendant, 
plaintiff  appealed  to  the  Court  of  Civil  Ap- 
peals, and  on  affirmance  there  (218  S.  W. 
1089),  brings  error.  Judgments  reversed,  and 
cause  remanded. 

W.  W.  BoUew,  of  Corsicana,  tor  plaintiff 
In  error. 

Blchard  Mays,  of  Corsicana,  for  defendant 
in  error. 

RANDOLPH,  J.  This  suit  was  Instituted 
by  the  filing  of  a  petition  In  trespass  to  try 
title  in  the  district  court  of  Navarro  county, 
in  which  the  plaintiff,  Annie  Osborn,  sought 
to  recover  certain  lands  situated  in  that  coun- 
ty from  defendant.  Younger.  The  original 
petition  was  filed  September  25,  1902.  The 
defendant  filed  his  original  answer  thereto 
on  the  4tb  day  of  March,  1903.  The  day 
after  filing  her  petition  plaintiff  filed  a  cost 
bond  in  the  cause,  which  appears  to  have 
been  regularly  filed  and  approved  by  the 
clerk  of  the  court 

It  further  appears  that  the  case  was  later 
placed  on  the  "retired  docket,"  where  it  stayed 
five  or  six  years  until  about  the  19th  of 
May,  1918,  when  counsel  for  plaintiff  alleges 
he  secured  the  docket  took  it  to  the  court 
and  requested  that  it  be  again  returned  to 
the  "live"  docket,  so  that  it  could  be  tried. 
In  ignorance  of  the  fact  so  far  as  the  record 


discloses,  that  a  cost  bond  had  ever  been  filed 
In  the  case,  counsel  for  defoidant  moved  the 
court  to  reqoire  the  plaintiff  to  give  security 
for  cost  This  motion  was  made  in  July, 
1918.  Whether  it  was  in  writing  or  oral  ia 
not  entirely  clear,  but  the  record  contains  no 
written  motion.  At  the  next  term  of  the 
court,  on  October  14,  1918,  the  defendant  in 
open  court  moved  the  court  to  dismiss  the 
cause  for  plaintiff's  failure  to  comply  with 
"the  rule  for  costs."  In  the  order  which  the 
court  entered  dismissing  the  cause  those  facts 
are  redted.  It  appears  that  defendant's  at- 
torney was  not  present  when  the  case  was 
dismissed  and  knew  nothing  of  this  action 
of  the  court  until  May  19,  1919,  and  on  May 
23d  thereafter  the  plaintiff  filed  what  Is 
designated  a  "motion  to  reinstate  the  cause." 
This  motion  was  by  the  ooort  overruled  and 
denied.  The  district  Judge  gave  as  his  rea- 
son for  overruling  the  motion  to  reinstate  that 
the  district  court  had  no  Jurisdiction  or  right 
under  the  evidence  to  reinstate  the  case,  as 
it  was  dismissed  October  14,  1918,  at  the  Oc- 
tober term,  1918,  and  the  motion  to  reinstate 
was  not  filed  until  the  April  term,  1919. 
Plaintiff  thereupon  appealed  to  the  Court  of 
Civil  Api)eals  for  the  Fifth  Supreme  Judicial 
District  at  Dallas,  Tex.,  where  the  case  was 
by  that  court  duly  transferred  to  the  Eighth 
Court  of  Civil  Aiyeals  at  El  Paso,  Tex. 

The  Court  of  Civil  Appeals  for  the  Ei^th 
Supreme  Judicial  District  on  hearing  affirm- 
ed the  case,  and  in  their  affirmance  held  that 
the  assignment  "that  the  lower  court  erred  in 
holding  that  it  had  no  Jurisdiction  or  right 
to  reinstate  the  cause"  was  not  errcmeous, 
and  that  it  is  wen  settled  that  after  the  ad- 
journment of  the  term  at  which  said  Judg- 
ment is  entered  It  is  no  longer  subject  to  the 
control  of  the  trial  court  citing  Eddleman  v. 
McGlathery,  74  Tex.  280, 11  S.  W.  1100;  Hes- 
ter T.  Baskin,  184  S.  W.  726;  Osborne  v. 
Younger,  218  S.  W.  1089. 

[1]  Evidently  the  (3ourt  of  Civil  Appeals 
was  considering  such  "motion"  only  as  a  mo- 
tion for  a  new  trial  and  not  as  a  petition  or 
bill  of  review.  The  motion  is,  in  effect  a 
bill  of  review,  as  it  contains  all  of  the  allega- 
tions necessary  to  constitute  It  suclu  In 
order  to  show  herself  entitled  to  have  the 
Jndgment  of  the  lower  court  dismissing  the 
cause  set  aside,  the  petitioner  must  show 
that  In  her  original  petition.  In  the  suit  dis- 
missed, she  alleged  facts  which.  If  true, 
would  have  entitled  her  to  Judgment  against 
defendant,  Younger;  that  the  dismissal  of 
the  original  suit  was  not  on  account  of  negli- 
gence on  her  part;  and  it  must  also  appear 
that  she  was  reasonably  diligent  In  seeking 
a  reinstatement  of  the  case  during  the  term 
when  It  was  dismissed,  or  Just  as  soon  as  in- 
formation came  to  her  that  the  court  had  dis- 
missed the  case. 
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We  think  that  the  petition  is  BuSldent  to 
constitute  It  a  bill  of  review,  and  Is  in  com- 
pliance with  the  law.  It  matters  not  that  the 
plalntur  misnamed  It,  U  In  fact  it  was  a 
Mil  of  review  or  an  original  proceeding  In- 
stitated  by  plalntifC  to  set  aside  the  judgment 
of  dismiasaL  The  petition  recites  and  sets 
out  at  length  the  facts  of  the  filing  of  the 
original  cost  bond.  Its  approval  by  the  clerk, 
and  shows  a  meritorious  cause  of  action. 
The  petition  Is  a  direct  appeal  to  the  equi- 
table power  of  the  court,  and  was  filed  in 
due  tim&  Oarrett  v.  Gaines,  6  Tex.  435; 
Johnson  y.  Cheney,  17  Tex.  341;  Kruegel  v. 
PortM'  (ClT.  App.)  130  S.  W.  801,  affirmed  in 
106  Tex.  29,  156  S.  W.  174. 

[2]  A  cost  bond  being  on  file  in  the  case, 
duly  approved  by  the  clerk  of  the  court  at  the 
time  the  motion  to  dismiss  was  presented, 
even  though  the  court  was  unaware  of  that 
fact,  such  dismissal  was  illegal,  and  the 
court,  when  such  fact  was  brought  to  bla 
knowledge  in  the  bill  of  review,  should  have 
reinstated  the  case.  The  bond  had  never 
been  attacked  and  was  a  valid  bond  until 
the  contrary  was  shown  by  a  proper  i»roceed- 
ing; 

We  therefore  recommend  that  tbe  Judg- 
ments of  the  Court  of  Civil  Appeals  and  of 
the  district  court  be  reversed,  and  that  this 
cause  h<>  remanded  for  disposition  of  the  pe- 
tition for  review. 

CXTRISroy,  C.  3.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  In  its 
opinion. 


WORTMAN  V.  YOUNQ.     (No.  275-3507.)* 

(Commission  of  Appeals  of  Texas,  Section  A. 
Dec.  14,  1021.) 

1.  Fraud  ^=358 (4)— Evidence    held   to   show 
purchaser  knew  representations  were  false. 

In  an  action  based  on  false  repreaentationB 
in  a  land  deal,  evidence  held  to  show  that  the 
purchaser  knew  the  representations  were  false 
before  signing  a  contract  to  pnrchase. 

2.  Fraud  «s>22(l)— Party  charged  with  knowN 
edge  of  facts  putting  him  on  his  guard. 

While  a  party  to  whom  representations  are 
made  has  the  right  to  rely  upon  them,  and  ia 
not  required  to  make  an  investigation  to  as- 
certain their  truth  or  falsity,  he  is  charged  with 
knowledge  of  facts  which  pat  him  on  his  guard. 

3.  Fraud    «=>58(4)— Pnrohaser's    rellanoa   on 
representations  held  not  shown. 

Where  the  evidence  as  a  whole  shows  a 
purchaser   had   some   information   that  repre- 


sentations concerning  land  were  false  before 
he  signed  the  contract  to  purchase,  his  testi- 
mony that  he  relied  on  the  representations  does 
not  prevent  inquiry  as  to  his  reliance  thereon. 

4.  Fraud  ®=320— Representations  as  to  lni> 
gatlon  system  held  not  aictlonahle. 
A  purchaser  of  land  cannot  recover  for 
false  representations  as  to  the  adeqoacy  of 
a  canal  system  to  furnish  water  for  the  land 
purchased  after  he  had  partially  learned  of  the 
true  condition. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  J.  L.  Wortman  against  J.  D. 
Young.  From  a  Judgment  of  the  C!ourt  at 
Civil  Appeals  for  the  Fourth  Judidal  Dis- 
trict affirming  a  Judgmmit  for  the  defendant 
(221  S.  W.  660),  plaintiff  brings  error.  Re- 
versed and  rendered. 

Seabury  &  George,  of  Brownsville,  for 
plaintiff  In  error. 

Gaines  &  Corbett,  of  Bay  City,  and  Jas. 
B.  Wells,  of  Brownsville,  for  defendant  in 
error. 

RANDOLPH,  J.  Plaintiff,  Wortman,  sued 
defendant  J.  D.  Toung,  In  the  district  court 
of  Cameron  county  upon  a  series  of  notes 
given  as  part  of  the  purchase  price  for  cer- 
tain lands  situated  in  that  county,  praying 
for  Judgment  and  for  foredosiure  of  a  ven- 
dor's lien  retained  to  secure  the  payment  of 
the  notes.  Defendant  Young,  answered  by 
general  demurrer,  general  denial,  and  a  plea 
of  failure  of  consideration.  The  case  was 
submitted  to  the  Jury  upon  special  issues, 
and  upon  the  Issues  and  answers  thereto  by 
the  Jury  judgment  was  rendered  by  the  trial 
court  In  favor  of  defendant,  that  plaintiff 
take  nothing  by  his  suit  and  also  canceling 
and  annulling  the  notes  and  lien  sued  upon 
by  plaintiff. 

From  this  Judgment  the  plaintiff  appealed 
to  the  honorable  Court  of  ClvU  Appeals  for 
the  Fourth  Supreme  Judicial  District,  and 
the  Judgment  as  against  plaintiff  and  in  fa- 
vor of  defendant  was  there  affirmed.  221  S. 
W.  660.  Writ  of  error  having  been  granted 
by  the  Supreme  Court,  the  case  has  been 
submitted  to  this  section  for  consideration. 

As  stated  above,  plaintiff  brought  this  suit 
praying  for  Judgment  for  the  amount  of  his 
debt  on  the  notes  and  to  foreclose  his  ven- 
dor's lien  upon  the  land  in  controversy.  The 
defendant,  in  his  plea  of  failure  of  consid- 
eration, alleges  false  representation  made  by 
plaintiff  upon  which  he  relied  as  to  the  char- 
acter and  sufficiency  of  machinery  and  ade- 
quacy of  canal  to  furnish  water  to  irrigate 
his  crop. 

The  evidence,  briefly  stated,  shows  the  fol- 
lowing basic  facts  upon  which  the  judgment 
was  rendered:    The  plaintiff,  owning  certain 


4=»For  other  case*  im  same  tODlo  uid  KBY-NVMBBR  ta  all  Key-Numbered  Olcesta  and  Indexes 
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land,  became  one  of  the  promoters  o£  the  La 
Ferla  Mutual  Canal  Company,  Intended  or 
designed  to  water,  among  other  lands,  about 
12,000  acres  belonging  to  plaintiff  and  other 
promoters.  Plaintiff  entered  Into  a  contract 
of  sale  with  the  Southern  IJand  Company,  a 
corporation,  by  which  be  sold  It  his  land. 
Being  averse  to  selling  his  land  for  the  amall 
cash  payment  of  $1,000  received  (with  ven- 
dor's lien  notes  for  the  balance),  he  had  the 
deed  he  then  executed  deposited  in  a  bank, 
to  be  ddivered  when  certain  other  cash  pay- 
ments were  made.  The  land  company  im- 
mediately entered  into  the  business  of  sell- 
ing the  land,  and  when  any  portion  was  sold 
the  casb  payment  and  notes,  up  to  the 
amount  of  $20  an  acre  cash  and  $60  in  ven- 
dor's lien  notes  tipon  that  particular  land 
sold,  were  to  be  delivered  to  plaintiff  and  he 
In  turn  was  to  release  the  lien  held  by  him 
In  his  deed  to  tbe  company  in  favor  of  the 
purchaser,  and  to  rely  only  on  the  new  se- 
curity. 

On  December  20,  1913,  the  land  company 
brought  to  the  neighborhood  of  the  laud, 
among  other  prospective  purchasers,  the  de- 
fendant At  a  meeting  in  the  Pullman  cor 
on  the  night  of  the  20th  of  December  It  is 
alleged  by  defendant  that  the  representa- 
tions were  made  by  the  plaintiff  in  words 
and  under  the  conditions  which  will  be  more 
fully  set  out  hereafter.  After  hearing  the 
representations,  on  the  next  day,  the  defend- 
ant was  taken  to  see  the  land  and.  Inciden- 
tally, saw  the  canal.  He  did  not  purchase 
any  land  on  this  trip,  but  after  be  went  back 
to  his  home  in  Hunt  county  he  closed  a  trade 
with  Wetzel,  president  of  the  Southern  Ca- 
nal Company,  for  a  tract  of  land  known  as 
the  Adams  tract.  Defendant  closed  his  pur- 
chase of  the  Adams  tract  in  January,  1914, 
and  moved  to  that  land  in  February  of  that 
year,  and  built  a  home  on  it  He  then  rent- 
ed a  tract  of  land  known  as  the  Smith  tract 
which  had  been  sold  by  plaintiff  to  Smith, 
and  which  was  under  the  same  canal  design- 
ed to  water  the  tract  he  afterwards  pur- 
chased from  the  land  company.  As  tenant 
on  the  Smith  tract  which  he  attempted  to 
cultivate.  It  is  shown  that  he  was  familiar 
with  the  Burrotmdings  prior  to  his  purchase 
of  the  land  in  controversy.  Owing  to  a  de- 
feet  in  the  title  to  the  Adams  land  he  con- 
cluded to  part  with  bis  claim  to  It,  and  some 
time  about  or  after  the  29th  of  May,  1914, 
he  concluded  a  trade  with  the  Southern  Land 
Company  whereby  he  conveyed  to  them  the 
Adams  tract  and  received  a  deed  to  the  land 
in  controversy,  which  deed  was  dated  May 
15,  1914,  and  also  signed  and  delivered  the 
notes  sued  on,  and  moved  the  house  he  had 
built  on  the  Adams  tract  over  to  the  land  in 
controversy. 

The  defendant  testified  that  Wetzel,  the 
president  of  the  land  company,  at  the  meet- 
ing of  the  Pullman  car  referrcl  to  above, 


made  a  little  talk  about  the  canal  and 
pumps  being  able  to  take  care  of  tbo  24,000 
acres  of  land,  the  plaintlfl  being  present 
and  that  the  plalntUC,  after  Wetzel  got 
through,  made  the  statouent  that  the  canal 
was  sufficient  to  take  care  of  the  land ;  that 
he  (pledntiff)  had  worked  on  this  prc^msltlon 
before  he  got  it  Just  like  he  wanted  it  and 
that  it  was  now  in  good  shape  and  able  to 
take  care  of  all  the  land ;  that  he  would  not 
have  bought  the  land  at  all  but  for  the  rep- 
resentations with  refereace  to  its  irrigabll- 
ity,  and  that  he  relied  on  it  It  does  not  ap- 
pear that  he  ever  made  any  complaint  as  to 
having  been  misled  until  the  faredosure  suit 
was  filed  by  plaintiff. 

XI]  The  honorable  Court  of  Civil  Appeals, 
in  passing  upon  the  plaintiff's  flrst  assign- 
ment of  error  and  the  propositicm  thereun- 
der, being  as  follows: 

"The  court  erred  In  failing  and  refusing  to 
give  to  the  jury  at  the  conclnsion  of  all  the 
evidence  herein,  as  requested  by  the  plaintiff, 
an  instruction  to  return  a  verdict  for  him" 

— discuss  the  facts  in  the  case,  and  overrule 
the  assignment  In  arriving  at  their  Judg- 
ment that  tiie  assignment  should  be  overrul- 
ed, that  court  upon  the  question  of  the  r^>- 
resentation  and  the  reliance  of  defendant  up- 
on the  representation  made  by  plaintiff, 
held  that  the  canal  was  inadequate  to  supply 
sufficient  water ;  that  there  was  no  evidence 
to  show  that  defendant  bad  or  could  have 
discovered  the  true  condition  of  the  canal 
at  the  time  he  contracted  to  purchase  the 
land,  or  In  time  thereafter  to  have  protected 
himself;  that  at  the  time  he  did  not  know 
its  condition,  but  rtiled  on  the  statements 
made  to  induce  the  trade. 

We  cannot  agree  with  this  statem«it  In 
fact  to  our  minds  the  evidence  shows  con- 
clusively that  the  defendant  knew  that  the 
representations  were  false  before  be  ever 
signed  the  contract  to  purchase  the  land  in 
controversy.  The  representations  complain- 
ed of  were  made  on  December  20,  1913. 
Without  acting  on  them  defendant  returned 
home.  It  seems  that  he  kept  in  touch  with 
Wetzel,  the  president  of  the  land  company, 
and  in  February,  1914,  purchased  a  tract  of 
land  known  as  the  "Adams"  tract.  This 
tract  does  not  appear  to  have  in  any  way 
been  Involved  in  the  Wortman  sales  which 
the  Southern  Land  Company  was  making. 
In  February,  1914,  defendant  rented  a  farm 
known  as  the  "Smith"  place,  and  began  the 
cultivation  of  that  tract  The  Smith  laud 
was  in  close  proximity  to  the  land  In  contro- 
versy, and  under  the  same  lateral;  both 
tracts  being  watered  by  the  same  dltdu  He 
testified  that  he  made  application  to  the  ca- 
nal company  for  water  to  irrigate  the  Smith 
land  during  March,  April,  and  May  of  1914, 
but  failed  to  get  any.  About  May  29,  1914, 
he  traded  his  Adams  tract  to  the  Southern 
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Land  Company  for  the  land  In  controireoniy, 
and  Uiereafter  execnted  tbe  notes  sued  on, 
and  received  bla  deed  from  the  company. 

[2]  While  we.  understand  tbe  rule  to  be 
that  a  party  to  whom  representations  are 
made  has  the  right  to  rely  upon  such  r^re- 
sentations,  and  that  he  Is  not  called  on  to 
make  an  Investigation  to  ascertain  their 
tmth  or  falsity,  yet  there  must  be  the  limi- 
tation placed  on  the  rule  that  he  must  nnt 
be  In  possession  of  Information  that  shows 
the  utter  falsity  of  the  representations.  The 
decisions  In  this  state  do  not  require  a  party 
to  make  an  Investigation,  but  he  must  and 
will  be  charged  with  knowledge  of  facts 
which  do  put  him  on  his  guard. 

"It  is  essential,  of  course,  that  the  party  to 
whom  tbe  representatioiis  are  made  should  be 
ignorant  of  the  matters  represented.  If  before 
he  acts  he  has  knowledge  of  the  truth,  and  thus 
knows  that  the  statement  is  false,  it  cannot 
be  said  that  be  is  deceived."  20  Cyc.  p.  32, 
par.  5. 

"The  misrepresentations  which  wHl  vitiate 
a  contract  of  sale,  and  prevent  a  court  of 
equity  from  aiding  its  enforcement,  must  not 
only  relate  to  a  material  matter  constituting 
an  inducement  to  the  contract,  but  it  must  re- 
late to  a  matter  respecting  which  the  com- 
plaining party  did  not  possess  at  hand  the  means 
of  knowledge.  *  *  *  A  court  of  equity  will 
not  undertake,  any  more  than  a  court  of  law, 
to  relieve  a  party  from  the  eoasequences  of 
his  own  inattention  and  carelessness."  Slaugh- 
ter's Administrators  v.  Gerson,  13  Wall.  379, 
20  Ij.  Ed.  627. 

"To  entitle  one  to  avoid  a  contract  on  the 
ground  that  he  was  induced  to  enter  into  it 
upon  the  faith  of  unwarranted  representations, 
it  is  essential  that  he  should  be  ignorant  of 
the  matters  represented.  If,  before  he  acts, 
he  has  Imowledge  of  the  truth,  and  thus  knows 
that  the  statement  is  not  true,  it  cannot  be 
said  he  is  deceived."  Supreme  Court  of  Mich- 
igan, Dc  Orssse  v.  Verona  Mining  Co.,  185 
Mich.  822,  152  N.  W.  245. 

"It  is  clearly  not  necessary  that  the  contract 
should  have  been  made,  property  transferred, 
or  goods  sold,  immediately  after  the  false 
representations  were  made,  if  the  injured  party 
continued  to  rely  upon  them,  and  had  no  rea- 
son to  entertain  a  doubt  of  them,  and  no  freth 
sources  of  informaUon."  (Italics  ours.)  Black 
on  Bescission,  S  73. 

"We  have  shown  in  the  preceding  sections 
that  where  false  and  fraudulent  representa- 
tions are  made,  indndng  a  party  to  enter  into 
a  contract,  he  is  not  chargeable  with  negligence 
precluding  relief  merely,  because  the  falsity  of 
tbe  representations  could  have  been  discov- 
ered by  him  if  he  bad  prosecuted  an  independent 
investigation  into  the  subject-matter,  which  he 
failed  to  do.  But  it  must  now  be  added  that 
tldB  rule  does  not  apply  where  there  are  facts 
within  the  knowledge  of  the  defrauded  party  of 
•neb  a  nature  as  to  cast  grave  suspicion  on  the 
veracity  of  tbe  representations  made  to  him, 
or  sudi  that  a  person  of  ordinary  care  and 
prudence  would  not  be  satisfied  to  rely  supine- 
ly upon  them,  without  making  some  effort  to 
probe  and  test  their  tmthfolness."  Black  on 
Readssion,  {  117. 
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"We  understand  that  to  entitle  a  party  to 
absolutely  rely  on  representations  made  to  him 
he  must  have  exercised  ordinary  observation 
not  requiring  search  or  detailed  investigation 
to  determine  their  falsity."  Black  on  Rescis- 
sion, I  115. 

That  the  representations  must  be  relied  on 
plainly  Includes  the  supposition  that  the 
party  la  Justified,  under  all  the  circum- 
stances, in  thus  reljing  on  them. 

"If  a  party  receiving  a  misrepresentation 
is,  at  the  time  when  it  is  made,  either  from 
knowledge  acquired  previously  or  obtained  at 
that  very  moment,  folly  aware  of  the  truth, 
acquainted  with  the  facts  as  they  really  are, 
he  cannot  claim  to  be  misled,  and  cannot  defeat 
or  disaffirm  or  rescind  the  transaction  on  tbe 
ground  that  it  was  entered  into  through  false 
representationa."  2  Pom.  Eq.  Juris.  (3d  Ed.) 
{896. 

In  the  case  of  Loper  v.  Robinson,  54  Tex. 
613,  Robinson  represented  to  tbe  Lepers  that 
certain  land  which  he  was  endeavoring  to 
sell  the  Lopers  had  a  cedar  brake  on  it  Be- 
fore the  trade  v&a  consummated,  a  survey  of 
the  land,  with  Loper  present  and  carrying 
the  chain,  disclosed  that  tbe  cedar  brake  was 
not  on  the  land.  Loper  having  pleaded  mis- 
representation, the  court  In  passing  on  his 
plea  held: 

"In  the  present  case,  the  statement  of  facts 
discloses  that  it  was  proven  by  tbe  oath  of  the 
defendants  themselves  that  at  the  time  when 
they  executed  the  note  sued  on,  and  when 
they  received  their  deed  to  the  land  they  had 
definitely  ascertained  and  well  knew  that  there 
was  nq  cedar  brake  upon  tbe  land  they  pur- 
chased. Whatever  may  have  been  their  in- 
formation when  they  first  traded  for  the  land, 
*  *  *  and  execnted  their  note  for  the  pur- 
chase money,  they  had  the  fullest  knowledge, 
from  actual  hispection,  of  the  character  of  tbe 
property  they  were  purchasing.  It  is  beyond 
controversy  that  there  was  then  no  deceit  prac- 
ticed upon  them,  nor  could  there  have  been. 
If  they  were  circumvented  they  were  willing 
dupes.  They  shut  their  eyes  and  closed  their 
lips,  when  they  could  have  seen  for  them- 
selves, and  nttered  no  complaint  when  they 
could  have  spoken.  Under  such  circumstances, 
they  have  no  right  to  oomplain  of  the  en- 
forcement against  them  of  their  obligation 
knowingly,  willfully,  and  deliberately  consum- 
mated." 

[3,  4]  Among  tbe  other  Issues  submitted 
by  tbe  district  court  to  the  Jury  on  the  trial 
of  this  case  was  question  No.  11,  which  is 
as  follows; 

"Did  the  defendant,  X  D.  Young,  after  the 
representations  were  made  to  him  by  Dr.  J. 
L.  Wortman  as  to  the  adequacy  of  the  canal 
system  to  furnish  water  to  the  lands  upon 
which  it  bad  contracted  to  water,  and  before 
be  execnted  and  delivered  the  notes  sued  on, 
learn  of  the  true  condition  of  the  canal  sys- 
tem and  ita  adequacy  and  ability  to  furnish 
water  to  the  land  purchased  by  him?  " 
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To  whlcb  question  the  jury  answered: 
"Partially." 

We  cannot  concede  the  law  to  be,  In  view 
of  the  citations  and  quotations  above  given, 
that,  notwithstanding  his  knowledge  that 
water  was  not  being  furnished  him  and  that 
such  failure  continued  through  three  months 
of  the  crop  season,  defendant  Xoung  should 
be  allowed  to  daim  that  he  relied  on  the 
plaintiff's  representations.  The  physical 
facts  show  the  falsity  of  this  claim.  The 
finding  of  the  Jury  that  he  bad  i>artlally 
learned  of  the  true  condition  of  the  inade- 
quacy of  the  canal  system  to  furnish  water 
and  the  evidence  quoted  above  show  unqual' 
ifledly  that  Young  had  such  information  of 
the  falsity  of  the  representations  that  he 
could  not  be,  and  was  not,  deceived.  The 
fact  that  Young  testifies  that  he  did  rely  on 
the  representations  does  not  close  the  door 
on  the  inquiry,  but,  when  the  evidence  as  a 
whole  shows  that  he  had  information  and 
knew  of  the  facts  which  could  not  exist 
along  with  faith  on  his  part  in  the  truth  of 
the  representations,  courts  are  not  thereby 
compelled  to  accept  his  version  as  the  truth. 
The  Jury  did  not  do  so,  because  they  found 
that  he  had  learned  "partially"  of  the  inade- 
quacy of  the  canal  system  to  furnish  the  wa- 
ter. 

In  view  of  the  facts  brought  home  to  him, 
as  an  ordinarily  prudent  man  diarged  with 
the  knowledge  thus  obtained,  and  in  view 
of  the  verdict  of  the  Jury  that  he  had  par- 
tially learned  of  sudi  inadequacy,  we  can- 
not acquiesce  in  holding  the  Judgment  of  the 
district  court  or  of  the  honorable  Court  of 
Civil  Appeals  in  this  case  as  being  w'arrant* 
ed  by  the  verdict  of  the  Jury,  but  recommend 
to  the  Supreme  Court  that  the  Judgments  be 
reversed  and  rendered  In  favor  of  plaintiff 
and  against  the  defendant 

CTJRETON,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


AMERICAN  NAT.  BANK  OF  OKLAHOMA  V. 
GARLAND.  (No.  266-3489.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  21,  1921.) 

I.  Appeal  and  MTor  «=9854(5)— Corraot  Judg* 
ment    afDrinad,    notwithstanding    erroneous 
reason. 
A  judgment  dismissing  a  suit  for  want  of 
jurisdiction  was  properly  affirmed  by  the  Court 
of  Civil  Appeals,  though  the  lower  court  did 
have  jurisdiction,  where  plaintiff  was  not  en- 
titled to  recover,  so  that  the  judgment  on  the 
whole  case  was  right. 


2.  Judament  4=9815— I nterleeatery  wh«re  Mtt 
was  continued  a*  to  one  dofeadut. 

A  judgment  in  a  suit  brought  against  three 
defendants  which  recited  that  the  cause  had 
been  continued  as  to  one  defendant  and  allowed 
recovery  by  plaintiff  against  the  other  two 
is  an  interlocutory,  and  not  a  final,  judgment 

3.  Jodoment  «s>8l5— Only  flnal  Judgments  ot 
other  states  have  full  faith  and  credit 

•  Though  a  judgment  rendered  by  competent 
court  having  jurisdiction  in  one  state  is  con- 
clusive in  the  courts  of  vrery  other  state,  it  is 
only  a  final  judgment  and  not  a  merely  inter- 
locutory decree  or  judgment  which  is  entitled 
to  such  full  faith  and  credit. 

4.  Evidenoe  «=335— Laws  of  other  state  mak- 
ing Judgment  flnal  must  be  proved. 

If  the  laws  of  the  state  in  which  a  foreign 
judgment  was  rendered  make  that  judgment 
final,  though  it  would  be  only  interlocutory  in 
Texas,  such  laws  must  be  proved,  in  a  suit  in 
Texas  on  the  foreign  judgment  to  entitle  that 
judgment  to  full  faith  and  credit 

5.  New  trial  <t=9 1 01— Printed  statute  of  an- 
other state  Is  not  newly  disoovered  evidence. 

The  printed  statute  of  the  state  in  which 
the  judgment  in  suit  was  rendered,  whidi  was 
at  all  times  accessible  on  proper  application, 
cannot  be  newly  discovered  e^ence  entitling 
a  party  to  a  new  trial,  since  newly  discovered 
evidence  must  be  such  as  the  iiarty  could  not 
by  any  reasonable  degree  of  diligence,  have  ob- 
tained before  the  triaL 

6.  Evidenoe  ®=»35  —  Foreign  Judgment  con- 
strued according  to  state  laws,  la  ahseuoe  of 
proof  of  foreign  laws. 

In  a  suit  on  a  foreign  judgment  where 
there  was  neither  pleading  nor  proof  that  the 
laws  of  the  state  in  which  the  judgment  was 
rendered  gave  it  any  effect  different  from  that 
it  would  have  in  Texas,  it  must  be  construed 
according  to  the  laws  of  Texas. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  the  American  National  Bank  of 
Oklahoma  against  D.  N.  Garland.  Judgment 
of  the  district  court  dismissing  the  suit  was 
affirmed  by  the  Court  of  CivU  Appeals  (220  S. 
W.  397),  and  plaintiff  brings  error.    Affirmed. 

Gaines  A  Corbett,  of  Bay  City,  for  plain- 
tiff in  error. 

J.  W.  Conger,  of  San  Antonio,  and  W.  E. 
Davant,  of  Bay  City,  for  defendant  In  error. 

HAMILTON,  J.  Plaintiff  In  error  brought 
suit  in  the  district  court  for  Oklahoma  coun- 
ty, state  of  Oklahoma,  against  D,  N.  Garland, 
J.  C.  Barr,  and  E.  H.  Ferry,  on  a  note  made 
and  executed  by  them  payable  to  the  bank 
for  the  principal  sum  of  $5,000,  Interest  and 
attorney's  fees.  The  court's  decree,  dated 
April  1,  1915,  omitting  preliminaries,  Is  as 
follows: 

"For  good  cause  shown  the  cause  is  contina- 
ed  as  to  defendant  J.  C.  Barr. 


$s»For  other  casea  see  ume  topic  and  KEY-NUMBER  In  all  Key-Numbered  DIsesti  and  Indexes 
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"It  ia  therefore  Iqr  the  court  considered,  or- 
dered, adjadged,  and  decreed  that  plaintiff 
American  National  Bank,  a  corporation,  haye 
and  recover  judgment  of  and  from  defendants 
D.  N.  Garland  and  E.  H.  Perry  in  the  sum  of 
$6,125,  with  interest  from  April  1,  1015,  at 
10  per  cent,  per  annnm,  together  with  10  per 
cent,  additional  as  attorney's  fees  and  the  costs 

of  this  action  taxed  in  the  sum  of  $ to 

which  judgment  the  d^e&dants  at  the  time  ex- 
cepted." 

On  December  6,  1918,  the  bank  brougbt 
snit  on  the  Judgment,  In  the  district  court  of 
Matagorda  county,  Tex.,  against  D.  N.  Gar- 
land, alleging  that  Perry  v%a8  a  nonresident 
of  tbe  state  of  Texas  and  had  no  property 
known  to  the  plaintiff  subject  to  execution  in 
Texas.  A  transcript  of  the  judgment  and 
proceedings  in  the  Oklahoma  district  court, 
authenticated  as  required  by  section  005  of 
the  Berlsed  CItU  Statutes  of  the  United 
States  (U.  S.  Comp.  St  S  1519),  was  attached 
to  aqd  filed  with  the  petition.  Garland  ex- 
cepted to  the  petition  on  the  gronnd  that  the 
jndgment  upon  which  the  salt  was  based 
showed  on  its  face  that  it  was  not  a  final' 
judgment  but  only  an  interlocutory  decree, 
and  that  it  was  a  suit  pending  in  the  district 
court  of  Oklahoma  county,  Okl.,  of  which 
the  district  court  of  Matagorda  county,  Tex., 
had  no  jnrlBdiction.  No  other  attack  was 
made  by  defendant  on  the  jurisdiction  of  the 
court.  After  hearing  all  the  pleadings  and 
all  the  evidence  the  court  dismissed  the 
snit  on  the  ground  that  it  had  no  jurisdic- 
tion. Plaintiff  appealed  and  the  Court  of 
Otyfl  Appeals  affirmed  the  judgment,  not  for 
the  reason  that  the  trial  court  had  no  ju- 
risdiction, but  holding  that  the  judgment 
npmi  which  the  suit  was  based  was  merely 
an  interlocutory  decree  and  not  a  final  judg- 
ment, and  therefore  not  embraced  within  the 
terms  of  the  full  faith  and  credit  clause  of 
the  Constltntion  of  the  United  States.  220  S. 
W.  397. 

II]  As  held  by  the  Court  of  Civil  Appeals, 
tbe  trial  court  did  have  jurisdiction  of  the 
case,  but  It  is  not  the  practice  of  the  Su- 
preme Court  to  reverse  a  judgment  of  the 
district  court  or  of  the  Court  of  Civil  Ap- 
peals, if  upon  the  whole  case  the  judgment 
is  ri^t,  although  an  erroneous  reason  may 
be  assigned  for  entering  it.  The  same  prac- 
tice is  indulged  in  the  Courts  of  Civil  Ap- 
peals in  their  consideration  of  judgments  of 
district  courts.  Therefore  plaintiff  in  error's 
complaint  at  tbe  action  of  the  Court  of  Civ- 
il Appeals  In  afflrmlng  the  judgment  of  the 
trial  court,  notwithstanding  It  held  the  trial 
court  in  error  in  its  ground  of  dismissal,  is 
without  legal  basis.  Avery  v.  Popper  &  Bro„ 
92  Tex.  337,  48  S.  W.  572,  49  S.  W.  210,  50 
S.  W.  122,  71  Am.  St.  Rep.  849;  T.  &  P.  Ry. 
Co,  T.  Pnrcell,  91  Tex.  585,  44  S.  W.  1058. 

[2]  The  judgment  upon  which  the  suit  is 
based  is  not  a  final  judgment  according  to  the 


laws  of  Texas.  There  was  no  adjudication 
or  final  disposition  as  to  the  rights  or  liabil- 
ities of  the  defendant  J.  C.  Barr.  He  is  not 
dismissed  from  the  suit,  nor  is  it  abated  as 
to  him,  but  the  decree  recites  "for  good  cause 
shown  the  cause  is  continued  as  to  defend- 
ant J.  C.  Barr." 

"When  the  whole  of  the  matter  in  contro- 
versy is  finally  disposed  of,  as  to  all  the  parties, 
then  there  is  a  final  judgment,  and  not  before, 
from  whi<A  an  appeal  or  writ  of  erorr  can  be 
taken."  Martin  v.  Crow,  28  Tex.  614;  Simp- 
son T.  Bennett,  42  Tex.  241.  . 

[3]  We  are  aware  tliat  a  judgment  ren- 
dered by  a  competmt  court,  having  jurisdic- 
tion in  one  state,  is  conclusive  on  the  merits 
in  the  coiurts  of  every  other  state,  when 
made  the  basis  of  an  action,  and  that  the 
merits  cannot  be  reinvestigated.  Our  own  Su- 
preme Court  so  holds.  Cook  v.  Thomhill,  13 
Tex.  203,  65  Am.  Dec.  63.  But  before  such  a 
judgment  rendered  in  one  state  is  entitled 
to  acceptance  in  the  courts  of  another  state 
as  conclusive  on  the  merits,  it  must  be  a  final 
judgment  and  not  merely  an  interlocutory 
decree.  Freeman  on  Judgments,  S  575;  Baugh 
V.  Bsrugh,  4  Bibb.  (Ky.)  556;  Brinkley  v. 
Brinkley,  50  N.  Y.  184,  10  Am.  Rep.  460; 
Griggs  V.  Becker,  87  Wis.  313,  58  N.  W.  396. 

"It  is  now  held  by  all  the  state  courts,  fol- 
lowing the  lead  of  the  federal  decisions,  that 
a  jndgment  rendered  by  a  competent  court, 
having  jurisdiction  in  one  state,  is  conclusive  on 
the  merits  in  the  oonrts  of  every  other  state, 
when  made  the  basis  of  an  action  or  defense, 
and  the  merits  cannot  be  reinvestigated. 

"In  order,  however,  that  a  judgment  render- 
ed In  one  state  should  be  accepted  as  conclusive 
on  the  merits  in  tbe  courts  of  another  state,  it 
is  necessary  that  it  shall  be  a  final  judgment, 
not  merely  interlocutory,  and  that  it  shall  be 
a  valid  and  subsisting  judgment  in  the  state 
of  its  rendition,  that  is,  not  adjudged  void, 
or  vacated  or  reversed,  nor  superseded  by  an 
appeal;  and  that  it  shall  have  been  given  up- 
on a  trial  of  the  action  on  the  merits,  ex- 
cept in  cases  of  jndgment  by  confession  or 
upon  default,  which  are  just  as  conclusive  as 
those  rendered  upon  a  trial.  These  condi- 
tions being  met,  the  form  of  the  judgment  or 
the  nature  of  the  proceeding  in  which  it  was 
rendered  is  not  generally  material;  and  the 
rule  applies  as  well  to  decrees  in  equity  as  to 
judgments  at  law."    23  Cyc.  1553-1555. 

[4]  Since  the  judgment  upon  which  this 
suit  is  founded  is  not  given  the  force  and 
standing  of  a  final  judgment  by  the  laws  of 
this  state  and  since  it  must  have  that  stand- 
ing either  in  this  state  or  in  OlUahoma, 
where  it  was  rendered,  before  the  courts  of 
Texas  are  required  to  give  it  that  full  faith 
and  credit  required  by  the  Constitution  of 
the  United  States  to  be  given  to  final  judg- 
ments of  each  state  by  the  courts  of  all  the 
other  states,,  it  is  necessary  to  consider 
whether  it  was  shown  on  the  trial  of  this 
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case  to  b«  a  final  Judgment  aocotdlng  to  tbe 
laws  of  Oklahoma. 

"Whenever  It  hecomes  necessar;  for  a  court 
of  one  state,  in  order  to  gWe  fnll  faith  and 
credit  to  a  judgment  rendered  in  another  state, 
to  ascertain  the  effect  which  it  has  in  that 
state,  the  laws  of  that  state  must  be  proved, 
like  any  other  matter  of  fact."  Hauler  ▼•  Don- 
oghve,  116  V.  a.  1,  6  Sup.  Ot  242,  29  Ii.  Ed. 
535. 

[E]  No  proof  was  ofFered,  in  the  trial  Of 
this  case,  as  to  the  effect  the  judgment  sued 
on  in  this^ase  has  In  the  state  of  Oklahoma. 
In  Its  motion  for  new  trial  and  as  ground  for 
it,  plaintiff  In  error  alleged,  among  other 
things,  that  there  bad  come  to  the  knowledge 
of  Its  attorneys,  since  the  trial,  section  6124 
of  the  Revised  Laws  of  Oklahoma,  which  la 
alleged  In  the  motion  to  read  as  follows: 

"Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants;  it  may 
determine  the  ultimate  rights  of  the  parties 
on  either  side,  as  between  themselves,  and  it 
may  grant  to  the  defendant  any  affirmative  re- 
lief to  which  he  may  be  entitled.  In  an  action 
against  several  defendants,  the  court  may,  in 
its  discretion,  render  judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed 
against  the  others  whenever  a  several  judgment 
may  be  proper." 

The  court  overruled  the  motion  for  new 
trial,  and  we  think  the  law  fully  sustains  Its 
action  in  doing  so.  To  render  newly  discov- 
ered evidence  good  ground  for  granting  a 
new  trial  It  must.  In  fact,  have  been  newly 
discovered,  and  such  as  the  party  could  not 
by  any  reasonable  degree  of  diligence  have 
obtained  before  the  trial  One  cannot  be 
heard  to  say  that  evidence  is  newly  discov- 
ered when  it  consists  of  a  statute  printed  and 
at  all  times  accessible  upon  proper  applica- 
tion, at  any  time  before  the  trial.  Varde- 
man  v.  Edwards,  21  Tex.  737;  Ham  y. 
rbelps,  65  Tex.  597;  Merrill  v.  Roberts,  78 
Tex.  30,  14  S.  W.  254. 

[6]  Since  there  was  neither  pleading  nor 
proof,  upon  the  trial  of  the  case,  that  tbe 
laws  of  Oklahoma  gave  any  effect  to  the 
Judgment  sued  upon  In  this  case  different 
from  that  which  tbe  laws  of  this  state  give 
to  It,  that  judgment  must  be  construed  ac- 
cording to  the  laws  of  Texas.  If  plaintiff  In 
error  had  proved  that  the  judgment  had  any 
force  and  efCect  in  Oklahoma  other  than  that 
which  such  a  judgment  has  In  Texas,  It  would 
have  been  entitled  in  the  courts  of  this  state 
to  whatever  force  and  effect  might  have  been 
so  proved. 

"A  judgment  of  a  state  court,  in  a  cause 
within  its  jurisdiction,  and  against  a  defendant 
lawfully  summoned,  or  against  lawfully  at- 
tached property  of  an  absent  defendant  is  enti- 
tled to  as  much  force  and  effect  against  tbe 
person   summoned   or   tbe   property   attached. 


when  the  qnestion  Is  presented  for  dedrion  in 
a  court  of  another  state,  as  it  has  in  the  state 
in  which  it  waa  rendered."  Hanley  r.  Donog- 
hne,  supra. 

But  no  proof  was  offered  to  ahow  that  the 
courts  of  Oklahoma  construe  the  Judgment 
sued  on  here  in  any  manner  dUferent  from 
the  construction  that  would  be  given  it  by 
the  courts  of  this  state  if  It  bad  been  ren- 
dered by  a  court  of  this  state.  Such  a  Judg- 
ment of  a  court  of  Texas  would  not  be  a  final 
judgment  but  merely  an  Interlocutory  decree. 
Therefore  the  judgment  of  the  district  coart 
of  Oklahoma  county,  OkL,  upon  which  this 
cause  is  founded  mnst  be  held  to  be  not  a 
final  judgment  but  merely  an  interlocutory 
decree ;  hence  It  Is  not  embraced  In  full  fbltb 
and  credit  clause  of  the  Constitution  of  the 
United  States. 

Therefore  we  recommend  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  affirming 
the  Judgment  of  tbe  trial  court  be  afilrmed. 

CURETON,  C.  J.  The  judgmait  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  judgment  of  tbe  Supreme  Court. 


COOPER  V.  HINMAN  at  sx.    (No.  249-3451.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  14,  1921.) 

1.  Deeds  <3=>  1 79— Grantee  returnlag  deed  es- 
topped to  claim  title. 

A  grantee  in  an  unrecorded  deed,  who  ro- 
turns  Uie  instrument  to  the  grantor  with  a  mu- 
tual understanding  that  the  title  is  thereby  to 
revest  in  the  grantor,  is  estopped  to  assert  title 
under  the  deed. 

2.  Homestead  ^=>  1 22— Where  no  frand,  wife 
oannot  object  when  husband  returned  unre- 
corded deed  to  grantor. 

Where  land  was  conveyed  to  husband,  who 
paid  a  small  amount  thereon,  wife  could  not  set 
np  homestead  rights  where  the  husband  re- 
turned tbe  deed  unrecorded  to  tbe  grantor 
without  acting  in  fraud  of  the  rights  of  the 
wife,  who  raised  no  objection  until  after  the 
land  had  enhanced  very  materially  in  specu- 
lative value  by  reason  of  the  discovery  of  oil 
in  the  vicinity. 

Error  to  Court  ot  Civil  Appeals  of  El^th 
Supreme  Judicial  District 

Suit  by  ElUs  Cooper  against  H.  R.  Hln- 
man  and  wife.  From  a  judgment  of  tbe 
Court  of  Civil  Appeals  (212  8.  W.  972),  af- 
firming a  Judgment  for  defendants,  plain- 
tltt  brings  error.    Reversed  and  rendered. 

Soott  &  Brelsford  and  lEL  B.  Truly,  both 
of  Eastland,  and  A.  J.  Power,  of  Fort  Worth, 
for  plaintUf  In  error. 

J.  R.  Stubblefleld,  ot  Eastland,  for  defend- 
ants in  error. 


^sFor  other  cases  «ee  eame  topto  and  KSY-NUMBER  la  all  Kay-Numbered  Dtgeita  and  Indezn 
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McCIiENDON,  P.  J.  The  facts  which  con- 
trol this  case  ore  undisputed  and,  briefly 
stated,  are: 

In  the  fall  of  1916  Dan  Wagoner  conveyed 
to  H.  R.  Hlnman  by  general  warranty  deed 
60  acres  of  land  In  Rastland  county  for  the 
recited  consideration  of  $1,500,  $250  recited 
aa  cash,  and  the  balance  represented  by  one 
note  for  $150  due  November  1, 1916,  and  one 
note  for  $1,100  due  November  1,  1917;  the 
two  notes  being  secured  by  reserved  ven- 
dor's lien.  The  recited  $260  cash  was  in 
fact  not  paid,  the  two  notes  constituting  the 
entire  consideration  for  the  land.  Hlnman 
and  wife  at  once  went  Into  possession  and 
so  remained  until 'this  suit  was  filed,  about 
two  years  later.  Hinman  paid  the  $150 
note,  as  well  as  the  Interest  due  November 
1,  1916,  on  the  $1,100  note.  The  latter  part 
of  August,  1917,  an  agreement  was  entered 
Into  between  Hinman  and  Wagoner  by.  which 
the  land  was  to  be  turned  back  to  Wagoner 
tn  consideration  of  the  cancellation  of  the 
$1,100  note  and  the  payment  by  Wagoner  to 
Hlnman  of  $100  In  money.  No  reoonv^ance 
was  made,  but  in  cansommation  of  this 
agreement  Wagoner  paid  Hlnman  the  $100, 
and  Hinman  redelivered  to  Wagoner  the 
deed,  which  bad  not  been  recorded,  with  the 
understanding  that  the  title  should  thereby 
revest  in  Wagoner,  and  presumably  the  $1,- 
100  note  was  canceled  or  surrendered  to 
Hlnman.  The  deed  was  then  destroyed  by 
Mrs.  Wagoner.  Later,  on  October  6,  1917, 
Wagoner  for  a  consideration  of  $1,300,  $700 
of  which  was  cash,  conveyed  the  land  by 
general  warranty  deed  to  plaintiff  in  error, 
HnUs  Cooper. 

This  suit  was  brought  by  Cooper  against 
Hinman  and  wife  to  recover  the  land.  The 
trial  In  the  district  court  resulted  In  a  Judp- 
ment  npon  a  directed  verdict  in  favor  of 
Hinman  and  wife.  This  judgment  was  af- 
firmed by  the  Court  of  Civil  Appeals.  212 
8.  W.  972. 

Some  contention  was  made  In  the  trial 
court  and  Court  of  Civil  Appeals  that  the 
deed  from  Wagoner  to  Hlnman  was  not  In- 
tended to  be  an  absolute  conveyance,  but 
was  conditional.  The  decision  of  the  Court 
of  Civil  Appeals  on  this  issue  we  think  Is 
correct.  But  aside  from  this  the  evidence, 
In  our  Judgment,  does  not  raise  that  issue. 

The  controlling  questions  In  the  case  are 
whether  the  redelivery  of  the  deed  by  Hin- 
man to  Wagoner  under  the  circumstances 
above  outlined  was  sufficiMit  to  revest  title, 
legal  or  equitable,  in  Wagoner;  and,  if  so, 
ivbether  such  revestment  of  title  operated  to 
defeat  Mrs.  Hinman's  homestead  rights  In 
the  property. 

There  is  respectable  authority  for  the 
proposition  that  the  cancellation,  destruc- 
tion, or  return  to  the  grantor  of  an  unre- 
corded deed,  under  mutual  understanding  of 
the  parties  thereto  that  the  title  is  thereby 
to  revest  in  the  grantor,  will  "operate  to  re- 


store the  estate  to  the  grantor.  If  the  rights 
of  third  persons  have  not  intervened."  18 
C.  J.  407,  408,  and  antborlttes  cited  In  notes 
77  and  86. 

The  weight  of  authority,  howevM",  is  to 
the  effect  that  where  title  has  once  vested 
by  the  execution  and  delivery  of  a  deed,  Us 
mere  destruction  or  redelivery  to  the  gran- 
tor is  not  sufficient  to  divest  the  grantee  of 
the  legal  title,  even  though  the  parties  in- 
tended that  the  grantor  should  reacquire  the 
title.  18  C.  J.  407,  408;  8  B.  0.  L.  1021, 
1022. 

"But  in  order  to  effectuate  the  intention  of 
the  parties,  equity  has  materially  narrowed  the 
legal  rule,  and  holds  that  the  grantee  may 
revest  an  equitable  title  in  the  grantor  by  re- 
turning to  him  the  deed,  or  by  destroying  it, 
or  consenting  to  its  destruction;  and  similarly 
an  equitable  title  is  conferred  upon  a  third 
person,  where,  by  mutual  consent  of  the  gran- 
tee and  grantor,  the  deed  is  destroyed,  and 
the  grantor  conveys  to  such  third  person."  8 
R.  C.  L.  p.  1028. 

In  the  circumstances  last  cited,  it  has 
been  held  that  equity  will  hold  the  original 
grantee  as  a  mere  trustee  and  compel  him 
to  convey  the  land  to  the  purdiaser  from 
his  vendor.  Russell  t.  Meyer,  7  N.  D.  885, 
76  N.  W.  262,  47  I*  B.  A.  687;  Grossman  v. 
Kelster,  223  111.  69,  79  N.  W.  68,  8  L.  B.  A. 
(N.  8.)  698,  114  Am.  St.  Rep.  305.  8ee,  also, 
18  O.  J.   408,  where  it  Is  said: 

"And  generally  an  equitable  Interest  may, 
however,  be  created  in  the  grantor  by  rede- 
livery, which  will  operate  as  a  defense  to  a 
suit  by  the  grantee  to  establish  title,  or  en- 
able the  grantor  to  compel  a  reconveyance." 

In  some  courts  it  is  held  that  the  grantee 
Is  estopped  to  assert  title  under  a  deed  thus 
redelivered  to  his  grantor.  In  this  connec- 
tion we  quote  from  Bank  v.  Eastman,  44  N. 
H.  431: 

"It  is  well  settled  that  the  redelivery  of  an 
unrecorded  deed  for  cancellation,  to  the  grantor 
by  the  grantee,  does  not  operate  as  a  reconvey- 
ance, but  it  will  under  some  circumstances,  es- 
top the  grantee  from  making  proof  of  the  deed 
so  delivered  up.  •  •  •  Where  an  unrecord- 
ed deed  has  been  canceled  or  redelivered  to 
the  grantor  by  the  grantee,  with  the  intention 
of  revesting  tie  title,  the  grantee  cannot  'pro- 
duce the  deed,'  and  the  law  will  estop  him  in 
both  cases  to  give  secondary  evidence  to  de- 
feat the  intended  operation  of  his  act  in  return- 
ing or  annulling  the  deed." 

In  the  Third  Edition  of  Devlin  on  Real 
Estate  and  Deeds  the  subject  under  consid- 
eration Is  treated  in  the  following  language: 

"But  if  the  deed  has  been  delivered  back  to 
the  grantor  with  the  intent  to  revest  the  title 
in  Um,  whUe  the  legal  title  cannot  in  this 
manner  be  transferred,  equity  will  grant  relief 
and  prevent  the  grantee  from  asserting  any 
right  in  the  property.  If  the  unrecorded  deed 
is  surrendered  by  the  grantee  with  the  in- 
tention that  it  be  destroyed  for  the  purpose 
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of  placing  the  title  back  in  the  grantor,  the 
latter  secures  the  equitable  but  not  the  legal 
title.  The  drcuniBtances  that  the  grantor  is 
in  possession  of  the  land  may  be  taken  into 
consideration.  In  some  cases  the  courts  have 
said  that  for  the  purpose  of  preventing  fraud 
they  would  make  the  grantee  redelivering  the 
deed  a  constructive  trustee.  In  a  case  in 
which  it  appears  that  both  grantor  and  grantee 
believed  that  if  the  deed  was  delivered  back 
to  the  grantor  it  would  revest  the  title  in  him, 
it  was  said  by  Mr.  Justice  Farmer:  The  fact 
that  this  is  not  the  law  does  not  change  the 
equitable  rights  and  duties  of  the  parties.  The 
aelivery  back  by  the  grantee  to  the  grantor  of 
an  unrecorded  deed  could  not  affect  the  legal 
title  to  the  land,  but  such  a  delivery  with  in- 
tention that  the  deed  shall  be  destroyed  for 
the  purpose  of  revesting  title  in  the  grantor 
passes  an  equitable  title.  The  grantee  by  his 
surrender  of'the  deed  is  estopped  from  claim- 
ing title  in  himself.' "    Section  306A. 

[1]  The  principles  announced  in  the  above 
quotations  are  recognized  In  the  case  of 
Stanley  v.  Epperson,  45  Tex.  644.  In  that 
case,  after  a  deed  had  been  delivered  to  the 
grantee,  but  not  recorded,  the  latter  sold 
the  land  to  a  third  party  and  by  agreement 
between  one  of  the  grantors,  the  grantee, 
and  the  purchaser,  the  name  of  the  grantee 
was  erased  and  that  of  the  purchaser  insert- 
ed in  the  original  deed.  It  was  held  that  the 
alteration  of  the  deed  after  delivery,-  wheth- 
er recorded  or  not,  could  not  have  the  effect 
to  revest  the  title  In  the  grantor  or  abro- 
gate or  annul  the  title  of  the  grantee;  but 
that— 

"While  it  ia  true  the  altered  deed  of  itself 
cannot  be  held  to  be  either  the  deed  of  Stan- 
ley and  wife  (the  grantors)  to  Epperson  (the 
purchaser  from  the  grantee)  or  a  deed  from 
Henderson  (the  grantee)  to  him,  yet  the  facta 
show  that  it  would  operate  as  a  fraud  upon 
appellee  (Epperson)  to  permit  Henderson,  ia 
whom  the  title  was  vested,  to  deny  that  it 
has  been  thereby  conveyed  to  appellee.  He 
is  therefore  estopped  from  doing  so." 

[I]  The  question  presented  by  the  fact 
that  the  property  was  the  homestead  of  Hln- 
man  and  wife  and  the  failure  of  the  latter 
to  Join  In  a  reconveyance  to  Wagoner  Is 
foreclosed  by  a  long  line  of  authority  in  this 
state.  The  husband's  control  over  the  home- 
stead property,  burdened  with  liens  or  equi- 
ties which  are  superior  to  the  homestead 
right,  is  concisely  stated  in  the  following 
quotation  from  an  opinion  by  Associate  Jus^ 
tice  Bonner: 

"There  is  moch  force  of  reason  and  sound 
equity  in  the  opinion  of  Chief  Justice  Hemphill, 
in  White  v.  Shepperd,  16  Tex.  172,  in  regard 
to  the  restraint  of  the  husband  to  dispose  of 
the  homestead  without  the  wife's  consent,  in 
which  it  is  said:  'This  restriction  applies 
where  the  husband  has  acquired  full  property 
in  the  land,  and  not  where  it  is  charged  with 


preceding  equities  or  Incumbrances.  These 
must  be  discharged,  and  they  have  precedence 
over  the  rights  of  the  homestead  privilege; 
and  the  right  of  the  husband  to  make  arrange- 
ments in  relation  to  these  incnmbrances,  or  to 
renounce  lands  thus  burdened  or  subject  to 
conditions  and  contingendesv  could  not  be 
questioned  by  the  wife,  in  virtue  of  her  remote 
right  which  might  arise,  if  the  incumbrances 
or  conditions  were  ever  discharged  or  removed, 
unless  in  cases  where  the  husband  is  squander- 
ing the  property,  with  the  fraudulent  design  of 
depriving  the  wife  of  a  homestead.' "  Clem- 
ents V.  Lacy,  61  Tex.  160. 

An  extended  list  of  cases  in  which  the  doc- 
trine is  held  that — 

"The  restriction  on  the  power  of  the  husband 
to  dispose  of  the  homestead  without  the  wife's 
consent  does  not  apply  where  the  land  i* 
charged  with  preceding  equities" 

— is  given  in  D  Bncy.  Dig.  of  Texas  Reports, 
p.  191  et  seq. 

In  the  Instant  case  the  record  presents  no 
Intimation  that  the  husband  acted  In  any 
way  la  fraud  of  the  rights  of  the  wife. 
Only  a  very  small  amount  bad  been  paid 
upon  the  land,  and  Hlnman  and  wife  Iiad 
tkad  the  use  of  it  for  nearly  two  years.  In 
the  trade  by  which  the  deed  was  redelivered 
to  Wagoner,  Hinman  received  |100  from 
Wagoner  in  addition  to  the  cancellation  of 
the  $1,1(X)  note  and  earned  interest  thereon 
for  nearly  a  year.  If  earned  Interest  on  the 
$1,100  note  be  taken  into  consideration,  Hin- 
man received  back  from  Wagoner  more  than 
he  paid  for  the  land.  There  is  no  sugges- 
tion In  the  record  that  this  amount  was  less 
than  the  fair  value  of  the  land  at  the  time. 
No  protest  or  objection  to  the  transaction 
was  made  by  Mrs.  Hinman  until  after  the 
land  had  enhanced  very  materially  In  spec- 
alative  value  by  reason  of  the  discovery  of 
oil  in  the  vicinity.  The  transaction,  which 
must  be  viewed  as  of  the  date  of  its  occur- 
rence, does  not  even  suggest  unfaimesa.  If 
the  d^t  had  been  due  and  Wagoner  had 
brought  suit  to  rescind  the  sale  for  nonpay- 
ment of  the  vendor's  lien  note  or  to  foredoee 
the  lien,  Mrs.  Hinman  would  not  have  heea 
a  necessary  party  to  the  suit,  but  her  rights 
would  have  been  disposed  of  in  a  Judgment 
against  her  husband.  Cooley  v.  Miller,  228 
S.  W.  1085,  and  cases  there  cited. 

It  Is  our  conclusion  that  the  Judgmoits  of 
the  district  court  and  Court  of  Civil  Ap- 
peals should  be  reversed  and  Judgmoit  ren- 
dered in  favor  of  plaintiff  in  error  for  the 
land  sued  for. 

CURETON,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 
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WYSS  vt  al.  V.  BOOKMAN  et  at. 
(No.  223-3370.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  14,  1921.) 

1.  Appeal    and   error   «=3939— Presumed   that 
transcript  oontalas  complete  record. 

It  must  be  presumed  that  transcript  on  ap- 
peal contains  a  complete  record  of  the  case, 
as  the  certificate  recites. 

2.  StIpulatloRs  €=>7— Valid  agreement  for  jDdg- 
■eat  held  not  shown. 

Where  parties,  in  open  court,  by  their  coun- 
sel announced  the  general  terms  of  an  agree- 
ment they  had  arrived  at,  and  that  they  were 
preparing  a  statement  of  facts  and  a  decree, 
which,  when  agreed  upon  by  them,  the  judge 
would  be  authorized  to  enter  as  a  judgment 
in  the  case,  there  was  no  such  final  agreement 
as  would  warrant  the  court  in  entering  judg- 
ment 

3.  Stipulations  «=> I— Agreement  for  Judgment 
should  leave  nothing  for  adjustment. 

To  constitute  an  enforceable  agreement  for 
judgment,  there  should  be  left  nothing  for 
adjustment  between  the  parties  relating  to  the 
subject-matter  of  the  agreement. 

4.  Stipulations  $=>$,  9— Agreement  for  should 
be  In  writing  or  In  record. 

Under  District  Court  Bole  No.  47  (142  S. 
W.  xzi),  court  is  without  power  to  render  a 
judgment  by  agreement  until  the  terms  there- 
of are  either  reduced  to  writing  or  placed 
of  record. 

5.  Stipulations  d=9l4(t2)— Judgment  by  agrea- 
meat  must  fail  strictly  within  stipulations. 

C<oart  is  entirely  without  authority  to  en- 
ter any  judgment  by  agreement  other  than  that 
falling  strictly  within  the  stipulations  of  the 
parties. 

Error  to  Conrt  of  Civil  Appeals  of  First 
Supreme  Judicial  District. 

Suit  by  y.  B.  Bookman  and  another  against 
Wm.  Wyss  and  others.  From  a  judgment  of 
the  Conrt  of  CivU  Appeals  (212  S.  W.  297) 
affirming  a  judgment  for  plaintiffs,  defend- 
ant brings  error.  Reversed,  and  remanded 
to.  the  trial  court. 

A.  J.  DeLange,  of  Houston,  Maoo  &  Minor 
Stewart,  of  Galveston,  and  Thos.  P.  Buffing- 
ton,  of  Anderson,  for  plaintiffs  in  error. 

C.  M.  Spann  and  H.  L.  Lewis,  t>otli  of 
Xavasota,  for  defendants  in  error. 

McCLEXDON,  P.  J.  This  suit  was  brought 
in  tbe  district  court  of  Grimes  county  by 
Boolonan  and  Craig  against  one  Tliaman  to 
recover  upon  three  promissory  notes,  and 
to  foreclose  a  vendor's  lien  securing  them 
upon  1,125  acres  of  land  In  Galveston  coun- 
ty. Tbaman  filed  a  formal  answer,  but  did 
not  otherwise  appear,  and  judgment  was  en- 
tered against  him  upon  trial  for  tbe  amount 
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of  the  notes,  and  foreclosing  tlie  vendor's 
Hen.  This  Judgment,  however,  was  set  aside 
by  tbe  district  court  upon  tbe  application 
of  the  plaintiff  upon  the  ground  that  other 
parties  were  Interested  in  the  land,  and  their 
rights  and  equities  should  be  adjudicated. 
An  amended  petition  was  filed  bringing  in 
as  defendants  a  large  number  of  persons, 
and  among  them  the  defendants  Wyss  and 
others,  who  filed  a  joint  answer  and  later 
appealed  from  tbe  district  court's  judgment, 
and  who  are  tbe  plaintiffs  in  error  in  tbe 
Supreme  Court  The  answer  of  the  defend- 
ants Wyss  and  others  is  very  lengthy,  and 
sets  np  numerous  defenses  to  plaintiffs'  ac- 
tion, not  necessary  to  set  forth  here  in  detail. 
It  may  be  stated  generally  tliat  tbis  answer 
claimed  that  Tbaman  was  In  fact  an  agoit 
of  the  plaintiff  in  tbe  sale  of  tbe  land; 
that  he  platted  it  and  bad  tbe  plat  placed 
of  record,  and  had  sold  a  large  number  of 
lots  or  bloelcs  to  various  parties,  and  had 
paid  over  the  proceeds  to  tbe  plaintiffs;  tbat 
tbe  defendants  were  among  the  purchasers,, 
and  were  entitled  to  have  released  the  ven- 
dor's lien  sought  to  be  'foreclosed.  It  was 
further  claimed  tbat,  in  a  sale  of  property 
under  foreclosure  of  tbe  vendor's  lien,  the 
portions  of  tbe  prc^erty  which  liad  not  been 
sold  by  Tbaman  should  be  ordered  sold  first, 
end  the  other  lots  or  blocks  ordered  sold  In 
tbe  inverse  order  of  their  alienation  I^  Tba- 
man. 

At  the  May  term,  1917,  of  tbe  district 
court,  which  expired  on  July  28,  1917,  judg- 
ment was  rendered  In  favor  of  plaintiffs,  by 
which  they  recovered  the  amount  of  tbe 
notes  against  Tbaman,  and  the  vendor's  lien 
was  foreclosed  as  to  all  defendants.  The 
judgment  also  provided  that  certain  i>or- 
tlons  of  tbe  property  which  Tbaman  had  not 
conveyed  be  sold  first,  and  that  other  lots 
enumerated  In  the  judgment  be  sold  in'  the 
inverse  order  of  their  alienation  as  disclosed 
by  tbe  judgment  Tbis  judgment  appears 
from  its  recitals  to  have  been  entered  upon 
trial  on  tbe  14tb  day  of  June,  1917.  Motion 
for  a  new  trial  was  made  by  defendants 
Wyss  and  others,  which  was  overruled,  and 
upon  appeal  tbe  judgment  was  affirmed  by 
the  Court  of  Civil  Appeals.    212  S.  W.  297. 

While  in  form  one  upon  trial,  the  bills 
of  exceptions,  or,  as  they  are  styled  In  tbe 
record,  statements  of  fact,  show  that.  In 
80  far  as  the  defendants  Wyss  and  others 
were  concerned,  tbe  judgment  can  be  treated 
only  as  one  by  agreement,  and  the  question 
for  our  determination  is  whether  the  trial' 
court  had  the  power  to  render  It  There 
appear  In  tbe  record  three  documents,  each 
of  which  is  styled  "statement  of  facts."  The 
first  of  these,  styled  "plaintiffs'  statement 
of  facts,"  sets  forth  the  various  instruments 
which  were  offered  in  evidence.  The  second, 
styled  "defendants'  statement  of  facts,"  but 
referred  to  in  the  body  as  a  bill  of  exception. 
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and  approved  with  qualifications  by  the 
judge  on  September  8,  1917,  is  a  recital  at 
the  circumstances  under  which  the  Judgment 
was  rendered,  and  the  motion  for  new  trial 
overruled.  The  third,  styled,  "district  judge's 
statement  of  facts,"  and  filed  September  26, 
1917,  Is  a  further  recital  by  tbe  judge  of 
what  to<A:  place  In  connection  with  the  r^idl- 
tlon  of  judgment  and  overruling  of  the  mo- 
tion for  new  trial,  though  somewhat  more 
in  detail  than  in  the  qualification  to  "defend- 
ants' statement  of  facts,"  and  recites  that 
tbe  parties  plalntlfC  and  defendant  had  each 
submitted  a  statement  of  facts,  but  that  they 
were  rejected,  and  this  statement  of  facts 
was  filed  by  him.  It  is  recited  in  defendants' 
"statement  of  facts"  or  bill  .of  exception  that 
there  was  in  fact  no  trial  of  the  case;  that 
the  cause  was  regularly  set  for  trial  June 
14,  1917,  on  which  date  counsel  for  plaintiffs 
and  defendants  Wyss  and  others  sent  word 
to  tbe  judge  that  they  were  in  conference 
with  a  view  of  agreeing  up<Hi  a  statement 
of  facts  that  should  be  submitted  to  the 
court,  together  with  a  draft  for  judgment 
that  they  ml^t  agtee  to  be  the  law  as  ap- 
plied to  the  tacts;  whereupon  the  court 
passed  hearing  tbe  cause,  and  no  further 
hearing  was  had  except  with  relation  to  the 
motion  for  new  trial  on  tbe  last  day  of  the 
term,  July  28th;  that  counsel  failed  to  agree 
upon  the  facts  or  upon  a  judgment;  that 
about  July  19tb  plaintiffs  presented  to  tbe 
judge  a  draft  of  judgment,  which  tbe  Judge 
approved.  In  the  belief  that  it  bad  been 
agreed  to  by  defendants'  counsel,  but  that, 
in  fact,  it  was  not  so  concurred  in ;  that  this 
judgment  was  approved  by  the  judge  as  of 
date  June  14,  1917 ;  that  counsel  for  defend- 
ants made  repeated  inquiries  of  the  derk 
as  to  whether  Judgment  was  rendered,  and 
were  informed  in  answer  to  each  inquiry 
that  such  had  not  been  tbe  case,  and  that 
they  knew  nothing  of  the  judgment  until 
tbe  morning  of  July  28th,  when  one  of  de- 
fendants' counsel,  a  resident  of  Galveston, 
learned  of  the  judgment  through  telephone 
conversation  with  one  of  the  lawyers  in  tbe 
case  representing  other  parties;  whereupon 
he  at  once  went  to  Grimes  county  and  filed 
the  motion  for  new  trial.  This  statement  of 
facts,  or,  more  properly,  bill  of  exception, 
was  approved  by  the  judge,  with  qualifica- 
tions substantially  the  same,  though  in  some- 
what less  detail,  as  the  recitals  In  the 
judge's  statement  facts,  filed  some  days 
later.  The  following  Is  quoted  from  the 
latter  statement: 

"No  evidence  was  introduced  as  to  tbe  par- 
ties above  referred  to  who  were  cited  and  who 
appeared  by  their  counsel,  but  the  cause  was 
get  down  for  a  hearing  on  June  14,  1917,  the 
plaintiffs  appeared  in  person,  the  above-men- 
tioned defendants  and  all  except  the  defendant 
Tbaman  who  were  cited  personally,  and  all  par- 
ties who  were  represented  by  Maco  &  Minor 
Stewart  and  by  Judge  Buffington  appeared  by 
their  attorneys  Barret  Gibson  and  C.  M.  ilil- 


heiaer,  of  the  said  firm  of  Stewarts,  and  by. 
Judge  T.  P.  Buffington.  Counsel  for  plaintiffs 
and  for  said  defendants  announced  that  they 
had  about  arrived  at  a  settlement  of  the  mat- 
ters in  controversy  in  so  far  as  their  clients 
were  concerned,  and  asked  for  time  in  which 
to  perfect  the  settlement.  They  were  given 
time,  and  from  time  to  time  reported,  until 
finally  the  said  counsel  each  and  all  appeared 
in  open  court  and  announced  tliat  they  bad 
agreed  upon  the  terms— a  jndgment— «nd  an- 
nounced the  terms  to  the  court,  and  they  au- 
thorized tbe  court  to  enter  the  judgment  upon 
the  agreement,  and  they  said  they  would  pre- 
pare a  decree  and  submit  same  to  the  court  for 
entry  upon  the  minutes  of  the  court. 

"A  decree  was  prepared  by  the  plaintiffs' 
attorneys  and  submitted  to  me,  together  with 
letters  and  telegrams  passing  between  attor- 
neys for  plaintiffs  and  defendants,  and  a  de- 
cree submitted  by  counsel  for  defendants  was 
shown  me  by  counsel  for  plaintiffs.  I  approved 
the  decree  submitted  by  plaintiffs'  counsel  as 
being  in  accordance  with  the  agreement,  which 
agreement  made  in  open  court  was  that  the 
plaintiffs  should  have  judgment  foreclosing  their 
lien  as  set  out  in  their  petition  against  ail  of 
tbe  defendants,  the  land  to  be  sold  in  the  in- 
verse order  in  which  same  was  sold  by  Thaman 
to  the  other  defendants.  There  had  previously 
been  entered  an  interlocutory  judgment  against 
the  defendant  Thaman.  The  agreement  fur- 
ther was  that,  upon  payment  of  all  costs  by 
defendants  holding  55  acres  of  the  land,  these 
defendants  should  have  their  lands  free.  There 
is  no  motion  for  new  trial  by  defendant  Tha- 
man, and  he  does  not  complain  of  the  judg- 
ment against  him. 

'"Before  I  approved  the  judgment  finally 
recorded  I  satisfied  myself  that  the  plainti& 
had  executed  a  release  as  to  the  55  acres  of 
land  to  be  delivered  on  payment  of  costs. 
These  were  executed,  as  I  am  informed,  and 
no  question  has  been  raised  as  to  their  exe- 
cution, they  being  tendered  into  court  on  the 
hearing  on  the  28th  day  of  July,  A.  D.  1917, 
upon  tbe  effort  to  settle  differences  as  to  the 
terms  of  the  judgment.  There  was  only  one 
difference  in  the  two  judgments  tendered  out- 
side of  the  56  acres,  and  that  was  this,  that 
the  jndgment  rendered  by  counsel  for  defend- 
ants provided  for  judgment  over  against  Tha- 
man, and  I  told  Gibson  I  was  perfectly  willing 
to  enter  this  if  he  would  file  a  sufficient  plead- 
ing and  get  a  waiver  from  Thaman.  He  agreed 
that  the  Judgment  would  be  void  unless  he  did 
BO.  This  left  only  one  point  of  difference  in  the 
two  judgments,  and  that  was  the  release  of  the 
65  acres  of  land,  which  was  to  b«  done  upon 
payment  of  costs  as  tbe  agreement  was  made 
in  open  court,  and  as  counsel  now  admits  was 
the  agreement  The  costs  had  not  been  paid, 
and  I  bad  entered  the  foreclosure,  but  Judge 
T.  P.  Buffington  made  the  agreement  to  pay  the 
costs,  and,  as  he  is  amply  solvrat,  and  I  per- 
sonally know  will  carry  out  his  agreements,  I, 
in  open  court;  on  July  28,  1917,  at  said  hearing, 
told  counsel  for  the  defendants,  Utat  I  would 
enter  an  order  or  judgment  correcting  the 
original  judgment  as  to  the  55  acres  of  land, 
and  Mr.  Gibson  went  off  to  prepare  this  judg- 
ment, but,  instead  of  preparing  it,  prepared 
and  filed  the  motion  for  new  trial.  I  would 
gladly  have  corrected  the  only  feature  of  tiie 
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jadgment  dalmed  by  said  eoimsel  to  b«  er- 
roneous, and  did  o£fer  to  do  so,  and  my  offer 
waa  not  accepted." 

As  we  view  tbe  case,  two  questions  are 
presented:  First,  whether  there  was  any 
agreement  In  contemphition  of  law  under 
which  the  Judge  was  authorized  to  enter 
judgment;  and,  it  so,  second,  whether  the 
Judgment  entered  conformed  to  such  agree- 
ment 

District  court  rule  No.  47  (142  S.  W.  xti) 
provides: 

"Ko  agreement  between  attorneys  or  parties 
touching  any  suit  pending  will  be  enforced  un- 
less it  be  in  writing  signed  and  filed  with  the 
papers  as  a  part  of  tbe  record,  or  unless  it  be 
made  in  open  court  and  entered  of  record." 

[1-4]  Tbe  purpose  of  this  rule  is  evident, 
and  Its  wisdom  will  be  readily  conceded. 
Agreements  of  counsel  in  the  course  of  a 
Judicial  proceeding  which  affect  the  interests 
of  their  clients  should  not  be  left  to  the 
fallibility  of  human  recollection.  This  is 
especially  true  with  reference  to  agreed  Judg- 
ments which  finally  dispose  of  tbe  rights  ot 
the  litigants.  If  we  give  full  force  to  the 
recitals  by  the  judge  in  hia  own  "statement 
of  facts,"  it  appears  that  the  parties  In 
open  court,  by  their  counsel,  on  June  14th 
annoimced  the  general  terms  of  an  agree- 
ment they  had  arrived  at,  and  that  they 
were  preparing  a  statement  of  facts  and  de- 
cree which,  when  agreed  upon  by  them,  the 
Judge  would  be  authorized  to  enter  as  the 
judgment  in  the  case.  No  record  entry  ap- 
pears to  have  been  made  of  this  announce- 
ment, 80  tar  as  the  transcript  shows,  and 
we  must  presume  that  the  transcript  con- 
tains a  C(MnpIete  record  of  the- case,  as  the 
certificate  recites.  We  think  this  announce- 
ment in  open  court  fell  short  of  a  final 
agreement  tor  Judgment,  in  that  it  left  open 
for  agreement  among  the  parties  the  terma 
in  which  the  decree  should  be  couched,  and 
therefore  was  lacking  in  that  finality  which, 
to  our  mind,  is  essential  to  every  agreement. 
To  constitute  an  enforceable  agreement  for 
Judgment,  there  should  be  left  nothing  for 
adjustment  between  the  parties  relating  to 


tial  feature  required  by  the  defendaof  s  coun- 
sel which  was  not  embodied  in  the  Judg- 
ment as  entered. 

It  seems,  therefore,  dear  to  us  that  the 
negotiations  of  the  parties  as  entered  of  rec- 
ord never  reached  that  final  stage  of  meet- 
ing of  minds  upon  all  matters  which  is  es- 
sentially necessary  to  an  agreed  judgment. 

[6]  Nor  do  we  think  the  judgment  as  en- 
tered conforms  even  to  the  agreement  which 
the  trial  Judge  recited  the  parties  to  have 
made  in  open  court  In  his  statement  of 
facts  he  clearly  shows  that  there  were  55 
acres  which  should  have  been  released  from 
plaintiffs'  lien  under  the  stipulation  made  in 
open  court  uuder  authority  of  which  aloue 
he  acted  In  entering  the  decree.  Just  what 
56  acres,  and  to  whom  they  should  be  re- 
leased, is  not  shown  by  the  record,  but  it  is 
clear  that  the  stipulation  of  counsel  required 
the  release  by  decree  of  some  55  acres  to 
some  of  the  parties  to  the  suit  and  that  this 
stipulation  was  not  carried  into  the  judg- 
ment If  It  be  conceded  that  an  agreement 
made  in  open  court  and  not  entered  of  rec- 
ord at  the  time,  would  be  sufficient  to  au- 
thorize a  Judgment  afterwards  entered  by 
the  court  although  over  the  protest  of  some 
of  the  parties,  still  we  think  it  clear  that 
the  court  would  be  entirely  without  author- 
ity to  render  any  judgment  other  than  that 
falling  strictly  within  the' terms  of  the  stipu- 
lations. It  was  not  for  the  court  to  determine 
whether  the  benefits  to  accrue  from  a  par- 
ticular stipulation  might  be  had  under  some 
arrangement  different  from  that  stipulated 
The  powers  of  the  Judge,  exercised  by  virtue 
of  agreement  of  the  parties,  extend,  we  think, 
to  entering  only  such  Judgment  as  was  a 
literal  compliance  with  the  agreement  But 
even  conceding  that  defendants  might  not 
have  ground  for  complaint;  if  the  releases 
recited  by  the  judge  to  have  been  tendered 
by  plaintiff  would  give  them  every  right 
which  the  Judgment  entered  In  accordance 
with  the  stipulation  would  have  given  them, 
the  record  does  not  show,  either  by  recitation 
of  the  Judge  or  otherwise,  that  such  result 
was  accomplished.  The  Judge  did  not  ex- 
amine the  releases,  nor  pass  upon  whether 


the  sdbject-matter  of  the  agreement    Until  i  they  in  fact  comiilied  with  the  stipulation, 
all  the  terms  of  a  final  judgment  have  been   but  left  in  force  the  Judgment  as  originally 


definitely  agreed  upon  by  all  parties  and 
those  terms  either  reduced  to  writing  or 
placed  of  record,  as  required  by  the  above- 
auoted  rule,  we  think  the  court  was  without 
power  to  render  a  judgment  by  agreement. 
Tbe  only  thing  appearing  of  record  was  a 
judgment  drafted  by  counsel  for  plaintiff 
to  which  counsel  for  defendants  declined  to 
give  their  full  assent.  The  correiiwmleuce 
between  counsel  lu  relation  to  this  draft  is 
not  in  the  record,  but  it  appears  clear  from 
tbe  Judge's  qualification  to  defendant's  bill 
of  exception,  and  from  the  judge's  statement 
of  facto,  that  there  was  at  least  one  essen- 


entered  materially  variant  from  the  stipula- 
tion in  open  court. 

We  conclude  that  the  judgments  of  the 
district  court  and  Court  of  Civil  Appeals 
should  be  reversed,  and  the  cause  remanded 
to  the  former  for  further  trial. 

CURETON,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
tbe  Judgment  of  tbe  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  its 
opinion. 
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POPF  V.  MILLER.     (No.  255-3463.) 

(CommisBion  of  Appeals  of  Texas,  Section  B. 
Dec.  14,  1921.) 

1.  Tender  «=»I3(I)— Where  maker's  attorMy 
stated  that  he  had  the  money  In  his  pocket 
to  pay  all  actually  due,  which  owner  and 
payee  refused,  tender  held  sufflolent. 

Where  the  maker  turned  over  to  her  at- 
torney the  amoant  dne  on  her  note,  and  the 
latter  told  the  payee  bank  and  the  party  really 
owning  debt  that  he  had  the  actual  money  in 
his  pocket  and  was  ready  to  pay  it  the  amount 
his  client  legally  owed,  and  both  refused  the 
offer  outright  and  did  not  demand  that  he 
show  the  money  nor  request  time  for  consider- 
ing held,  that  the  tender  was  sufficient. 

2.  Tender  $=>9— Of  payment  of  note  after  ma- 
turity of  debt  and  before  suit  held  sufficient. 

Where  a  suit  could  have  been  instituted 
immediately  on  default  of  note  and  mortgage 
and  before  any  tender  was  made,  but  there 
was  a  delay,  and  the  maker  tendered  payment 
before  suit,  tender  at  such  time  was  sufficient, 
even  though  after  maturity  of  the  debt. 

3. 'Tender  ®=>  1 8— Mortgagee  not   required  to 
keep  tender  good  by  renewing  It  on  chattel 
mortgage   foreclosure^    where   it    had   boon 
flatly  refused. 
In  chattel   mortgagor's   action  for  aetnal 
and  exemplary  damages  and  wrongful  issuance 
and  leyy  of  a  sequestration  writ,  held,  that  it 
was  not  necessary  that  plaintiS  keep  her  ten- 
der good  by  formal  renewal  and  actual  tender 
of  money  in  the  foreclosure  suit,  since  such 
would  have  been  useless,  in  view  of  the  de- 
fendant's flat  and  final  refusal  of  the  tender. 

4.  Sequestratloo  «=»2I— Defendant  held  to 
have  had  no  right  to  seize  property  after 
tender  of  amount  actually  due. 

In  chattel  mortgagor's  action  against  a 
party  actually  owning  mortgage  for  damages 
for  alleged  wrongful  issuance  and  levy  of  a 
sequestration  writ,  facts  held  to  show  that  tile 
defendant  had  no  right  under  any  theory,  in 
view  of  a  tender  made  of  the  amount  actually 
dne,  to  seize  the  property,  and  that  he  was 
justiy  penaliced  for  having  done  so. 

5.  Sequestration  <a=»2l— Party  liable  for  ex- 
emplary  damages  for  wrongful  writ  secured 
malielously. 

In  an  action  for  damages  for  wrongful 
sequestration  of  property,  evidence  held  to 
show  that  the  sequestration  was  _  not  only 
wrongfully  issued,  but  secured  maliciously  and 
in  reckless  disregard  of  the  rights  of  plaintiff, 
chattel  mortgagor,  making  the  defendant  liable 
also  for  the  exemplary  damages. 

Error  to  Court  of  Civil  Appeals  of  Bightb 
Supreme  Judicial  IMstrlct 

Suit  by  Eloisa  C.  Poff  against  W.  S.  Miller. 
Judgment  for  plaintiff,  and  the  defendant 
appealed  to  the  Court  of  ayil  Appeals,  wbicli 
reversed  tbe  judgment,  and  rendered  Judg- 
ment for  the  defendant  (217  S.  W.  399),  and 
tbe  plaintiff  brings  error.     Judgment  of  the 


Court  of  Civil  Appeals  reversed,  and  that 
of  the  district  court  affirmed. 

0.  M.  Wlldiar  and  V.  M.  Brown,  both  of 
n  Paso,  for  plaintiff  In  error. 

Lea,  McGrady,  Thomason  ft  Edwards,  of 
Ea  Paso,  for  defendant  In  error. 

POWELL,  J.  This  Is  an  action  In  damages 
instituted  in  tbe  district  court  of  El  Paso 
county,  Tex.,  by  Eloisa  C.  Poff  against  W.  S. 
Miller,  for  tbe  recovery  of  actiml  and  ezem- 
{dary  damages  resulting  from  an  alleged 
wrongful  Issuance  and  levy  of  a  sequestra- 
tion writ.  Tbe  case  was  tried  without  a  Jury, 
and  the  nature  and  result  of  the  suit  will 
fully  appear  from  the  findings  of  fact  and 
conclusions  of  law  fllM  by  the  trial  court,  as 
follows: 

Findings  of  Fact 

1.  "In  September,  1917,  the  plaintiff,  Eloisa 
Poff,  a  feme  sole,  called  on  the  defendant,  W. 
S.  Miller,  for  a  loan  of  $50;  Miller  at  the  time 
being  engaged  as  a  money  lender  in  tbe  city 
of  El  Paso,  under  the  name  of  Equitable  Loan 
&  Realty  Company,  of  which  he  was  the  own- 
er and  manager.  Miller  had  her  execute  a 
note,  payable  to  tbe  American  Trust  &  Savings 
Bank,  for  the  sum  of  $5fi,  and  signed  the  note 
as  a  purported  surety.  The  note  was  left  with 
the  bank,  and  Eloisa  Poff  received  $49.60.  She 
was  charged  60  cents  for  interest,  and  $5  was 
paid  to  Miller,  the  defendant  herein,  making 
the  total  sum  of  $55.  The  note  was  due  in  30 
days.  At  the  time  of  the  execution  of  the 
note  Eloisa  Poff  also  executed  a  chattel  mort- 
gage in  favor  of  W.  8.  Miller,  covering  one 
H.  P.  Nelson  concert  grand  player  piano  and 
12  rolls  of  music,  to  secure  Miller  against  any 
loss  in  the  joint  execution  with  her  of  the 
note  mentioned,  or  of  any  extension  thereof. 
Thereafter,  upon  five  different  occasions  be- 
tween that  date  and  about  April  1,  1918,  a  new 
note  was  executed  in  the  sum  of  $55,  in  lieu 
of  the  original  note,  payable  to  the  American 
Trust  &  Savings  Bank,  in  the  execution  of 
which  Miller  joined,  and  upon  each  occasion 
Eloisa  Poff  paid  to  Miller  $5.50,  of  which  60 
cents  was  for  interest,  and  $5  ostensibly  being 
paid  to  Miller  for  joining  in  the  execution  of 
the  note.  At  all  of  tbe  times  mentioned  there 
was  an  agreement  or  understanding  between 
Miller  and  the  bank  that  Miller  was  to  have 
on  deposit  at  the  bank  enough  money  to  cover 
any  and  all  notes  payable  to  the  bank,  execut- 
ed under  the  drcumstances  set  forth  above,  to 
protect  the  bank  against  any  loss,  and  during 
all  of  said  times  Miller  had  a  large  number  of 
notes  at  said  bank,  mostly  short  term  notes, 
executed  under  similar  drcumstances,  protect- 
ed by  the  fund  which  he  kept  at  the  bank  under 
this  understanding." 

II.  "W.  S.  MiUer  was  at  aU  times  the  real 
owner  of  the  note  or  notes  involved,  in  this 
suit,  and  was  the  real  party  in  interest,  and 
the  scheme  outlined  above,  under  which  the 
loan  was  made  to  Eloisa  Poff  in  this  case,  was 
a  scheme,  device,  or  subterfuge  upon  the  part 
of  W.  S.  Miller  to  evade  the  usury  statutes  of 
Texas  and  to  conceal  his  usurious  practice,  and 
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the  contract  between  Mfller  and  Eloiaa  Poff 
was  usurioas." 

HL  "The  contract  being  usurious,  the  pay- 
ments, amounting  to  $27.50,  should  be  credited 
on  the  principal  sum  which  was  $!)0,  leaving 
a  balance  on  the  principal  of  $22.50,  and  on 
or  about  the  1st  day  of  April,  1918,  the  plain- 
tilE,  through  her  attorneys,  tendered  to  the 
American  Trust  &  Savings  Bank  and  to  W.  S. 
Miller  the  sum  of  $22.60  in  satisfaction  of  the 
note,  which  had  matured  on  March  28,  1918, 
and  at  all  times  thereafter  was  ready,  able, 
and  willing  to  pay  said  amount  of  money,  but 
the  same  was  refused  by  the  said  bank  and  by 
the  said  Aliller,  who  would  never  have  accepted 
the  same,  and  would  at  all  times  have  refused 
to  accept  same,  and  thereafter  any  further  ten- 
der or  offer  to  pay  was  unnecessary." 

ly.  "Thereafter,  on  the  6th  day  of  April, 
1018,  the  defendant,  who  in  the  meantime  had 
procured  the  note  from  the  bank,  sued  the 
plaintiff  in  the  justice's  court  of  precinct  No. 
1  of  El  Paso  county,  Tez.,  for  the  full  amount 
thereof,-  $55,  and  interest  at  8  per  cent,  and 
attorney's  fees,  and  caused  to  be  issued  a  writ 
of  sequestration  for  the  piano,  claiming  that 
plaintiff  was  indebted  to  him  in  the  sum  of  $65 
and  attorney's  fees,  and  that  he  feared  she 
would  remove  the  property  out  of  the  county 
during  the  pendency  of  the  suit  in  the  Jastice'B 
court.  Under  this  writ  the  piano  and  music 
rolls  were  taken  into  custody  by  the  constable, 
and  from  abont  the  9th  day  of  April,  1918, 
until  the  13th  day  of  January,  1919,  remained 
in  the  custody  of  the  court,  being  returned  to 
Eloisa  Poff  by  Miller  about  the  latter  date." 

V.  "The  affidavit  upon  which  the  sequestra- 
tion writ  was  issued  was  untrue,  in  that  Eloisa 
Poff  did  not  owe  Miller  the  sum  of  $55,  and 
had  tendered  to  him  $22.50,  the  amount  she 
did  owe,  and  he  had  no  reasonable  or  probable 
grounds  to  fear  that  she  would  remove  the 
property  from  the  county  during  the  pendency 
of  the  suit" 

TT.  "After  trial  of  the  sequestration  case  to 
the  justice  court,  it  was  appealed  to  the  £3 
Paso  county  conrt  at  law,  and  upon  trial  in 
that  court  on  December  16,  1918,  judgment 
was  rendered  in  favor  of  the  plaintiff  in  that 
suit  W.  S.  Miller  (defendant  here),  for  $22.60, 
whi<^  had  been  paid  mto  court  by  the  defend- 
ant, Eloisa  Poff,  subject  to  the  order  of  the 
plaintiff,  it  being  found  that  she  was  only  in- 
debted to  him  in  that  amount,  and  it  was  fur- 
ther adjudged  that  Eloisa  Poff  recover  all  of 
her  costs,  and  that  the  writ  of  sequestration 
be  dissolved  and  be  of  no  further  force  and 
effect.  Said  judgment  became  final,  and  the  lit- 
igation became  final,  not  having  been  appealed 
therefrom,  thereby  terminattog  the  litigation 
between  the  parties  in  favor  of  Eloisa  Poff, 
before  the  institution  of  this  suit. 

Vn.  "At  the  time  of  the  making  of  the 
afBdavit  and  institution  of  the  snit  in  the  jus- 
tice's court,  and  the  issuance  aiid  levy  of  the 
writ  of  sequestration,  Eloisa  Poff  was  only  to- 
debted  to  Miller  in  the  sum  of  $22.50,  and  the 
suit  was  wrongfully  and  maliciously  filed,  and 
the  writ  of  sequestration  wrongly,  willfully, 
and  maliciously  issued  and  caused  to  be  exe- 
cuted." 

Vm.  "The  plaintiff  herein  was  deprived  of 
the  use  of  her  piano  for  a  period  of  nine 
months,  and  the  reasonable  rental  value  thereof 


'  for  said  period  is  found  to  be  $90.  The  piano 
at  the  time  it  was  returned  had  been  scratched 
and  marred  and  depreciated  in  value  $10,  mak- 
ing a  total  of  actual  damages  suffered  by  plain- 
tiff of  $100." 

IX.  "The  plaintiff  became  liable  to  her  at- 
torneys in  the  stmi  of  $50  for  attorney's  fees 
in  defending  the  seqneetration  suit,  and  same 
is  found  to  be  a  reasonable  charge." 

X.  "The  court  finds  that  plaintiff  suffered 
humiliation." 

XI.  "At  the  time  she  signed  the  first  note 
with  Miller  the  plaintiff  did  not  understand  the 
transaction  and  thought  that  she  was  borrow- 
ing $50;  she  did  not  know  that  she  was  having 
any  dealings  with  the  bank  and  was  not  ad- 
vised of  Miller's  scheme  to  use  the  bank;  she 
did  not  speak  or  read  English;  at  the  time  she 
negotiated  the  loan  with  Miller,  she  was  told 
by  him  to  bring  $5.50  each  month,  none  of 
which  was  intended  by  Miller  to  be  applied,  or 
ever  applied  by  him  on  the  principal  of  the 
note." 

Conclusions  of  Law. 

I.  "The  contract  being  usurious,  plaintiff 
was  entitied  to  have  the  $27.50,  which  she  had 
paid  to  defendant  previous  to  the  institution  of 
his  suit  in  the  justice's  court,  credited  upon 
the  initial  indebtedness  of  $50,  leaving  a  bal- 
ance due  thereon  amounting  to  $22.50,  which, 
having  been  tendered  previous  to  the  fiUng  of 
the  suit  and  refused,  and  which  never  would 
have  been  accepted  by  Miller,  he  by  his  action 
waived  formal  tender,  and  the  grounds  for  the 
sequestration  action  not  being  founded  upon 
probable  or  reasonable  cause,  the  sequestra- 
tion was  wrongful,  rendering  the  defendant 
liable  for  the  actual  damages  sustained." 

n.  "The  writ  of  sequestration  having  been 
issued  wrongfully  and  maliciously  and  in  reck- 
less disregard  of  the  plaintilTs  rights  to  her 
damages  to  the  sum  of  one  hundred  dollars 
actual  damages,  the  defendant,  MiUer,  is  liable 
to  exemplary  damages  which  the  court  assessed 
in  the  sum  of  $600." 

III.  "Defendant,  by  his  refusal  of  tender  and 
by  Us  attitude  toward  tender,  obviated  the 
necessity  of  formal  tender." 

rv.  "The  plaintiff  havtog  offered  to  pay  the 
amount  of  her  indebtedness  to  Miller,  which 
the  court  found  to  be  $22.60,  and  which  was 
refused  by  Miller,  there  was  In  effect  a  release 
of  the  mortgage  in  question  and  defendant  had 
no  further  claim  thereto,  therefore  rendering 
his   sequestration   wrongful   on   that  ground." 

Upon  request  of  defendant  In  error,  the 
trial  court  filed  further  finding  of  fact  and 
conclusion  of  law  as  follows: 

Findtog  of  Fact 

I.  "The  court  finds  that  after  the  note  had 
been  executed,  it  was  taken  to  the  American 
Trust  &  Savings  Bank  by  the  defendant.  Mil- 
ler, in  company  with  the  plaintiff,  Mrs.  Poff, 
that  the  teller  of  the  bank  handed  to  Miller 
$54.50,  who  in  turn  handed  to  Mrs.  Poff  the 
sum  of  $49.50,  the  payment  being  made  out 
of  the  general  fund  of  the  bank,  and  that  at 
the  time  the  payment  was  made  out  of  such 
general  fund  the  defendant  Miller  had  on  de- 
posit to  said  general  fund  a  sum  of  money  suf- 
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ddent  to  cover  all  such  payments  that  were 
or  should  be  made  hy  the  bank  on  the  charac- 
ter of  paper  nnder  consideration;  that  50  cents 
was  retained  by  the  bank  as  its  interest,  and 
that  |6  was  retained  by  Miller." 

Conclusion  of  liBw  Based  npon  the  Above 
Finding. 

I.  'The  court  concludes,  tinder  the  above 
finding  of  fact,  that  while  as  a  matter  of  book- 
keeping the  money  paid  to  Mrs.  Poff  was  the 
money  of  the  bank,  actually  it  was  Miller's 
money,  he  being  the  owner  of  the  note  and 
having  a  Bu£Scient  amount  of  money  deposited 
in  the  general  fund  of  the  bank  to  make  such 
payment." 

The  C!onrt  of  Civil  Appeals  finds  no  fault 
with  the  facts  as  found  by  the  trial  court, 
and  It  approves  the  latter's  conclusions  of 
law  that  the  contract  In  question  was  usuri- 
ous, and  that  the  plalntifl  in  error  legally 
owed  defendant  In  error  only  $22.50,  when 
this  controversy  arose  and  when  the  alleged 
tender  was  made. 

But  the  Court  of  Civil  Appeals  holds  the 
tender  of  payment  insufficient  tn  law  mainly 
in  two  respects.  As  a  result  of  said  hold- 
ings, the  court  concludes  that  the  mortgage 
was  still  in  effect,  and  that  that  instrument 
itself,  by  Its  very  provisions,  authorized  a 
seizure  of  the  property  in  default  of  pay- 
ment; that  the  seizure  under  sequestration 
was  no  more  than  the  mortgagee  could  have 
done  under  the  mortgage  Itself.  Therefore 
the  latter  court  concluded  that  plaintiff  in  er- 
ror bad  no  right  in  law  to  any  damages  and 
reversed  the  Judgment  of  the  trial  court  and 
rendered  Judgment  for  defendant  in  error. 
See  21T  8.  W.  399. 

The  Court  of  Civil  Appeals  beld  the  tender 
insufflclent  in  law  for  at  least  two  reasons: 
(1)  That  it  was  not  made  on  the  very  day 
the  note  matured ;  (2)  that,  even  if  the  ten- 
der as  first  made  had  been  sufficient,  the 
same  was  not  kept  good  by  an  actual  and 
formal  tender  of  the  money  tn  the  Justice 
and  county  courts,  where  the  sequestration 
suit  In  question  was  tried.  We  think  the 
Court  of  Civil  Appeals  erred  in  construing 
the  law  of  tender  as  It  did,  and  we  now  ad- 
dress ourselves  to  a  consideration  of  those 
holdings. 

[1]  Before  proceeding  further,  we  think 
the  tender  was  sufficient,  so  far  as  the  nature 
thereof  was  concerned.  Plaintiff  In  error 
turned  over  to  her  attorney  the  $22.50  due 
on  the  note.  The  latter  told  both  the  bank 
and  Miller  that  he  bad  the  actual  money  In 
his  pocket  and  was  ready  to  hand  it  over  to 
them  at  once;  that  said  amount  was  all  his 
client  legally  owed  on  the  note  in  questi(m. 
Both  refused  the  offer  outright.  They  did 
not  question  the  ability  of  the  attorney  to  ac- 
tually deliver  the  money  at  once ;  they  made 
no  demand  that  he  show  the  actual  money ; 
they  did  not  request  any  time  for  considera- 
tion before  accepting  the  tender  or  rejecting 
it;  they  said  positively  they  must  have  the 


face  value  of  the  note.  This  tender  was  snf- 
flcient,  in  our  Judgment  We  think  we  are 
sustained  in  that  view  by  the  following  au- 
thorities: 

The  Supreme  Court  of  Texas,  In  case  of 
Haney  v.  Clark,  65  Tex.  93,  holds  as  follows: 

"The  question  propounded  to  him  was  prop- 
er. He  bad  previously  testified  that  he  had 
gone  to  Haney  and  told  him  that  he  had  the 
money  to  pay  the  balance  due  from  C^ark  and 
wife,  and  had  asked  Haney  to  make  a  calcula- 
tion as  to  the  amount  of  this  balance  and  he 
would  pay  it,  apd  had  demanded  a  reconveyance 
of  the  land.  This  constituted  a  sufficient  ten- 
der under  the  circumstances,  and  more  es- 
pecially as  Haney  refused  to  recognize  Mrs. 
Clark's  right  to  redeem  the  land  by  the  pay- 
ment of  any  sum  whatever." 

The  Supreme  Court  of  North  Carolina,  in 
the  case  of  Smith  v.  Iioan  Association,  119 
N.  C.  257,  26  S.  E.  40,  held  that  when  a  debtor 
states  to  his  creditors  that  he  has  the  money 
tu  the  bank  In  the  same  building  In  which 
the  conversation  occurred,  and  is  ready  to 
pay  the  sum  admitted  by  him  to  be  due,  bat 
the  creditors  refused  to  receive  it,  it  is  a 
good  tender,  though  tiie  money  itself  be  not 
actually  produced. 

[2]  But,  even  if  the  tender  was  sufficient 
in  the  resiwcts  above  set  out,  the  Court  of 
Civil  Appeals  says  it  cannot  avail  if  made 
after  the  note  has  matured,  even  though  it 
be  made  before  suit  is  instituted.  We  can- 
not concur  in  this  vlevv.  We  do  not  think  it 
Is  the  law  in  states  where  a  mortgage  Is 
merely  a  lien  to  secure  payment  of  debt,  and 
where  a  title  does'  not  vest  in  mortgagee  Im- 
mediately upon  default  in  payment.  In  Tex- 
as, the  only  office  of  the  mortg^age  is  to  se- 
cure the  payment  of  the  debt  in  question.  It 
is  unquestionably  true  that  Miller  could 
have  instituted  bis  suit  immediately  upon  de- 
fault and  before  any  tender  was  made,  but 
he  did  not  do  so.  When  he  delayed  the  in- 
stitution of  his  suit,  he  gave  the  debtor  that 
much  more  time  in  which  to  pay  her  debt 
without  having  her  property  seized.  We 
think  it  would  be  a  harsh  and  unjust  rule 
that  would  permit  a  mortgagee  to  proceed  to 
file  suit  and  seize  property  under  a  mortgage 
at  the  very  time  the  mortgagor  was  offering 
to  pay  the  full  amount  legally  due  under  th3 
mortgage.  Sudi  a  rule  would  severely  penal- 
ize a  debtor,  Just  because  he  had  failed  to 
pay  his  debt  on  the  very  day  it  matured,  even 
though  the  mortgage  Itself  contained  no  pro- 
vision that  he  could  not  later  pay  the  debt 
and  discharge  the  lien.  Such  a  rule  has  no 
basis  In  reason  under  our  Texas  system,  and 
smacks  entirely  too  much  of  the  technical  to 
merit  much  conslderatlcni  in  our  courts. 

We  think  the  correct  rule  in  this  cwuiec- 
tion  has  been  well  stated  as  follows: 

"The  common-law  rule  that  a  tender  cannot 
be  made  after  a  default  has  been  changed  in 
some  states  by  statute  or  by  the  decisions  of 
the  court  of  last  resort.    In  case  of  money  de- 
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mauds,  where  the  amonnt  is  liquidated  or 
capable  of  being  made  so  by  mere  computation 
and  the  damages  are  merely  the  interest,  the 
role  that  a  tender  may  be  made  after  a  default 
is  now  almost,  if  not  wholly,  universal.  And 
where  such  a  rule  obtains  a  tender  of  the 
amonnt  due,  with  interest  to  date,  may  be 
made  at  any  time  before  suit,  except  in  cases 
where  time  is  of  the  essence  of  the  contract 
and  the  drcnmatances  will  not  warrant  a  court 
of  equity  in  relieving  the  party  from  the  con- 
sequences of  his  deliaalt.  Hunt  on  Tender,  { 
281." 

The  quotation  from  the  text-writer  just 
above  set  out  was  approved  by  the  Court  of 
Civil  Appeals  at  AmariUo,  Tex.,  in  the  case 
of  Insurance  Co.  v.  Elliott,  183  S.  Vf.  1096. 
That  case  was  carried  to  the  Supreme  Court 
of  Texas  on  application  for  writ  of  error, 
wlilch  was  refused.  Practically  the  same 
rule  has  been  well  stated  as  follows,  by  2S 
Oyc.  p.  147: 

"The  general  rule  now  is  that  in  ease  of 
money  demands,  where  amount  is  liquidated, 
or  capable  of  being  made  so  by  mere  computa- 
tion, and  the  damages  are  merely  the  interest, 
a  tender  may  be  made  after  default  at  any 
time  before  action." 

This  same  rule  of  law  is  approved  in  a 
thoroughly  considered  -opinion  by  the  Su- 
preme Court  of  the  United  States,  in  case  of 
Colby  v.  Reed,  99  U.  8.  660,  25  L.  Ed.  i&i. 

In  addition  to  the  Texas  decision,  and  oth- 
er authorltlea  Just  dted,  we  will  hereafter 
refer  to  still  further  decisions,  in  Connecticut 
with  other  propositions,  whldi  also  overrule 
the  Court  of  Civil  Appeals,  when  it  holds  in 
the  Instant  case  that  a  tender  of  payment 
cannot  stop  foreclosure  proceedings,  imless 
made  on  the  very  day  the  debt  matured.  It 
follows,  from  what  has  been  said  above, 
that,  inasmuch  as  the  tender  of  payment  In 
the  case  at  bar  was  made  before  svdt  was 
filed,  it  was  sufficient,  even  though  it  was 
made  after  maturity  of  the  debt. 

[3]  But,  even  if  that  be  true,  the  Court  of 
cavil  Appeals  farther  contends  that  the  ten- 
der could  not  avail,  because  It  was  not  kept 
good,  inasmuch  as  it  was  not  formally  re^ 
newed  and  the  money  actually  tendered  in 
the  Justice  court  in  the  foreclosure  suit.  Our 
reply  to  that  contention  is  that,  under  the 
circumstances  of  this  case,  it  was  not  neces- 
sary to  keep  the  tender  good,  and  that  this 
contention  of  the  Court  of  Civil  Appeals  is 
also  largely  tedinical.  We  think  the  cor- 
rect rule  covering  the  contention  with  refer- 
ence to  keeping  the  tender  good  has  been 
well  stated  as  follows: 

"In  those  jurisdictions  where  the  theory  pre- 
vails that  a  mortgage  is  merely  a  security  for 
the  debt,  it  is  held  that  a  tender  of  payment 
after  maturity  of  the  debt  has  the  same  effect 
as  a  tender  on  the  law  day,  and  that  it  releases 
the  lien  of  the  mortgage  given  to  secure  it, 
and  this  though  the  tender  is  not  kept  good." 
8  Ann.  Gas.  864. 
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We  think  no  technical  plea  of  tender  in  Obm 
Justice  court  foreclosure  suit  was  necessary. 
The  tender  before  suit  bad  been  flatly  and 
finally  refused,  and  the  trial  court  found  as 
a  matter  of  fact  that  no  tender  of  $22.50  un- 
der any  circumstances  would  have  been  ac- 
cepted by  the  mortgagee.  The  law  is  not  giv- 
en to  requiring  useless  performances,  and  we 
think  no  further  tender,  especially  of  a  te<*- 
nical  or  formal  kind,  was  required  under  the 
drcnmstanoes  of  this  case.  We  think  our 
Supreme  Court  entirely  correct  when.  In 
granting  the  writ  herein,  it  stated  that  it 
thought  "the  tender  to  Miller  of  the  amount 
due,  and  the  refusal  to  accept  it  before  suit, 
deprived  him  of  any  right  to  seize  the  prop- 
erty." Miller  had  no  right  to  seize  the  prop- 
erty, except  for  the  purpose  of  collecting  his 
debt,  and,  when  the  full  amonnt  legally  due 
M-n$!  being  offered  Mm,  that  purpose  bad  van- 
ished. 

The  rules  of  law  in  this  connection  have 
been  vigorously  stated  by  the  Supreme 
Courts  of  several  of  the  states,  from  some  of 
wttlch  we  quote  as  follows: 

The  case  of  Caruthers  v.  Humphrey,  12 
Mich.  270,  is  a  usury  case,  and  one  very 
much  in  point  with  the  case  at  bar.  In  that 
case  the  Supreme  Court  of  Michigan  speaks 
as  follows: 

"It  remains  only  to  consider  the  effect  of  the 
tender.  It  is  clearly  proved,  and  the  fact  is 
not  disputed,  that  on  the  28tb  day  of  July, 
1862,  Humphrey  tendered  to  complainant  the 
full  amount  due  on  the  two  mortgages,  ex- 
clusive of  the  bonus  in  each  case,  and  the  in- 
terest there«n~in  other  words,  exclusive  of 
what  we  have  found  to  be  usury.  This  tender 
was  refused  by  comi»Iainant,  and  Humphrey, 
with  full  notice  to  complainant,  deposited  the 
money  on  the  same  day  with  a  Mr.  Simonson, 
near  complainant's  residence,  to  be  paid  to 
complainant  when  he  should  choose  to  receive 
it.  But  the  money  was  not  brought  into  court, 
nor  does  it  appear  by  the  evidence  that  the 
tender  was  kept  good  up  to  the  time  of  the 
hearing,  though  it  is  shown  to  have  been  still 
in  Simonson's  hands  when  the  evidence  was 
taken.  The  naked  question,  therefore,  is 
whether  the  tender  alone,  made  after  default, 
or  failure  to  pay  on  the  day  when  due.  had  the 
effect  to  discharge  the  mortgages,  or  release 
the  land  from  their  encumbrance. 

"We  think  this  question  must  be  answered 
in  the  affirmative.  A  mortgage  is  no  longer 
in  this  state  what  it  was  originally  at  common 
law,  a  grant  of  the  land  to  the  mortgagee,  de- 
feasible upon  condition  subsequent,  and  to 
become  absolute  on  failure  to  pay  at  the  spe- 
cified day.  It  is  but  a  security  for  the  debt. 
The  estate  in  the  land  is  still  in  the  mortgagor; 
and  payment  at  any  time  before  foreclosure 
or  sale,  or  (in  case  of  fore<do8ure  by  adver- 
tisement) at  any  time  before  the  expiration 
of  the  time  of  redemption — including,  of  course, 
any  legal  costs  which  may  have  been  made — 
will  discharge  the  mortgage  in  the  same  man- 
ner as  if  made  on  the  day  of  payment  mention- 
ed in  the  mortgage;  and  no  reconveyance  is 
I  necessary  to  vest  the  title  in  the  mortgagor,  in 
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the  one  case  more  than  the  other.  The  mort- 
gage, therefore,  ie  but  a  lien  upon  the  land  as 
8ecarit7  for  the  debt;  and,  so  far  as  relates 
to  the  effect  of  a  tender,  we  think  this  lien 
is  precisely  analogous  to  that  of  a  lien  upon, 
or  a  pledge  of,  goods  as  security  for  a  debt. 
And  in  such  case  it  is  well  settled  that,  while 
a  tender  of  the  amount  dne  does  not,  without 
acceptance,  extinguish  the  debt,  nor  release 
the  debtor  from  personal  liability,  it  extin- 
guishes the  lien,  and  the  creditor  loses  his 
right  to  all  collateral  securities.  See  Moy- 
nahan  t.  Moore,  9  Mich.  9. 

"We  have  been  saved  the  labor  of  a  full 
discussion  of  this  question,  by  the  decision  of 
the  same  question  here  involved  by  the  Court 
of  Appeals  in  New  York,  in  Kortright  ▼.  Cady, 
'ja  N.  Y.  843.  And  in  the  able  opinions  of 
Davies  and  Comstock,  Jndges,  given  in  that 
case,  we  fully  concur.  We  think,  therefore, 
the  lien  of  the  mortgage  was  wholly  discharged 
by  the  tender,  and  that  complainant  can  look 
only  to  the  personal  responsibility  of  his  debt- 
or. And,  this  being  a  proceeding  to  foreclose — 
or,  in  other  words,  to  enforce  the  lien  of— the 
mortgages,  the  court  below  was  right  in  dis- 
missing the  bill,  and  the  decree  of  that  court 
must  be  afiSrmed  with  costs." 

The  Supreme  Court  in  Minnesota,  in  the 
much  later  and  well-conslderd  case  of  Moore 
V.  Norman,  43  Minn.  428,  45  N.  W.  857,  9  L. 
R.  A.  65,  19  Am.  St  Rep.  247,  holds  as  fol- 
lows: 

"We  are  of  the  opinion  that  the  effect  of  a 
tender  of  the  amount  of  a  debt  secured  by  a 
chattel  mortgage  though  made  after  maturity, 
is  to  extinguish  and  discharge  .the  lien,  the 
debt  only  remaining,  and  that  it  is  not  neces- 
sary to  keep  the  tender  good  by  depositing  the 
money  in  court,  in  case  an  action  is  thereafter 
brought  by  the  mortgagee  to  obtain  possession 
of  the  chattels.  It  is  nrged  in  some  of  the 
cases,  where  a  different  conclusion  has  been 
reached,  that  the  adoption  of  this  mle  mast 
work  great  hardship  and  injustice  to  the  mort- 
gagee, frequently  causing  a  loss  of  the  entire 
debt;  but  certainly,  in  this  respect,  the  rule 
will  not  be  more  unjust  when  invoked  as  to 
chattel  than  when  governing  a  real  property 
mortgage,  or  than  when  it  is  applied,  as  it 
always  has  been  without  hesitation,  in  the 
case  of  a  pledge.  See  Norton  v.  Baxter,  su- 
pra, and  cases  dted.  As  was  said  in  the 
Kortright  Case,  it  is  not  perceived  how  the 
mortgagee  is  to  be  embarrassed  by  the  estab- 
lishment of  this  rule.  If  the  mortgagor  does 
not  tender  the  full  amount  due  the  lien  of  the 
mortgage  is  not  extinguished  and  he  runs  no 
risk  in  accepting  it.  If,  upon  the  other  hand, 
it  is  suffident  in  amount,  his  debt  is  paid,  and 
that  is  all  he  has  any  right  to  demand.  It  is 
his  ovm  folly  if  he  attempts  to  exact'  more. 
But,  in  view  of  the  serious  consequences  which 
might  possibly  result  from  a  refusal  to  accept 
such  a  tender,  the  proof  should  be  clear  that 
it  was  fairly  made,  deliberately  and  inten- 
tionally refused  by  the  mortgagee,  that  suflS- 
dent  opportunity  was  afforded  to  ascertain 
the  amount  due,  and  that  a  sum  suffident  to 
cover  the  whole  amount  dne  was  absolutely 
and  unconditionally  tendered.  TuthiU  v.  Mor- 
ris, 81  N.  Y.  94.  See,  also,  upon  the  sufficiency 
of  a  tender.  Storey  ▼.  Krewson,  65  Ind.  897; 


Wflder  ▼.  Seelye,  8  Barb.  408;  Bank  ▼.  Fant, 
60  N.  Y.  474;  Nelson  v.  Bobson,  17  Minn.  284 
(Gil.  260)." 

It  Is  Interesting  to  note  that  the  Supreme 
Court  of  Vermont  does  not  go  quite  as  far, 
where  the  tender  Is  made  after  maturity  of 
the  note,  as  do  the  courts  Just  referred  to. 
But  even  in  Vermont  a  tender  after  maturity 
suspends  the  mortgagee's  right  of  action,  and 
It  can  only  be  revived  by  a  refusal  of  the 
mortgagor  to  pay  the  'money  so  tendered 
when  the  mortgagee  finally  signifies  a  will- 
ingness to  receive  it  We  quote  from  the  Su- 
preme Court  of  Vermont  in  case  of  MCDan- 
lels  V.  Reed,  17  Vt  674,  as  follows: 

"The  ease  of  Edwards  ▼.  Fire  Insurance  Co., 
21  Wend.  468,  which  has  been  dted,  goes 
farther  than  we  are  required  to  go  in  this 
casei  It  was  there  held  that  the  tender  was 
a  discharge  of  the  mortgage  security.  'Wheth- 
er that  is  so  or  not,  we  hold  that  it  was  a  sus- 
pension of  the  plaintiff's  right  of  action,  at 
least,  and  that  it  could  only  be  revived  by  a 
refusal,  on  the  part  of  the  defendants,  to  pay 
the  money,  when  the  plaintiff  should  signify  a 
willingness  to  receive  it.  If  the  tender  had 
been  made  on  the  day  the  money  became  due, 
we  are  inclined  to  think  it  woidd  have  the 
effect  given  to  it  in  that  case,  leaving  the  plain- 
tiff to  seek  his  remedy  by  a  suit  npon  the  in- 
debtedness. This  disposes  of  a  farther  ob- 
jection— that  there  was  no  offer  to  show  that 
the  tender  had  been  kept  good  and  the  money 
brought  into  court.  The  money  need  not  be  in 
court;  it  had  nothing  to  do  with  the  suit  on 
trial.  That  action  was  for  the  recovery  of 
land,  not  money.  It  was  suffident,  if  tJie 
defendants  made  a  good  tender  and  had  the 
money  ready  to  deliver  to  the  plaintiff,  when 
he  should  call  for  it" 

The  Court  of  Civil  Appeals  at  Dallas,  Tex., 
refers  to  cases  of  Kortright  v.  Cady,  supra, 
and  Moore  v.  Norman,  supra,  and  holds  as 
follows  in  case  of  Bledsoe  t.  Palmer,  81  S. 
W.  97: 

"The  trial  conrt  erred  in  exdnding  the  testi- 
mony of  the  witness  Shuman  that  on  tiie  day 
the  note  matured,  and  between  business  hours, 
he  tendered  the  amount  of  the  note  to  appel- 
lee, and  that  he  refused  to  accept  it  This 
testimony  was  pertinent  as  tending  to  show  a 
release  of  the  mortgage.  Kortright  ▼.  Cady, 
21  N.  Y.  348,  78  Am.  Dec.  146;  Moore  y.  Nor- 
man (Minn.)  45  N.  W.  85T,  9  I..  B.  A.  65,  19 
Am.  St  Rep.  247." 

The  case  Just  dted  was  an  appeal  from  the 
county  court  and  did  not  reach  the  Supreme 
Court  of  Texas. 

As  said  by  the  Supreme  Court  of  Vermont 
in  the  case  of  McDaniel  v.  Reed,  supra,  we 
are  not  required  to  go  as  far  in  the  case  at 
bar  as  did  the  courts  of  Michigan,  New  York, 
and  Minnesota  in  the  cases  hereinbefore  cit- 
ed. We.  are  not  prepared  to  say  that  the  ten- 
der of  payment  in  the  instant  case  actually 
discharged  the  lien  in  the  mortgage.  We  do 
not  pass  upcm  that  point  as  it  is  not  neces- 
sary to  a  decision  of  this  case.    We  have 
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here  no  effort  to  foreclose  a  mortgage  lien. 
In  other  respects,  we  feel  snre  the  decisions 
quoted  announced  proper  rules  of  law. 

But  we  are  willing  to  say,  with  the  Sn- 
preme  Ck>urt  of  Yermont,  that  the  tender  In 
the  Instant  case  did,  at  least,  suspend  Mil- 
ler's right  to  seize  the  property  In  question, 
and  that  said  right  could  only  be  revived  by 
a  refusal  on  the  part  of  Ifrs.  Poff  and  her 
attorney  to  pay  the  money  so  tendered,  bad 
Miller  finally  signified  a  willingness  to  ac- 
c^t  It.  The  findings  of  fact  In  this  case 
show  that  the  $22.50  was  at  all  times  ready 
for  Miller,  but  that  he  never  aslced  for  It  or 
accepted  It  until  the  courts  had  refused  to 
award  him  a  larger  recovery. 

Of  course,  the  very  essence  of  the  rules 
herein  discussed  is  that  the  mortgagor  must 
tender  the  full  amount  legally  due  on  the 
note.  When  he  has  done  that,  the  mort- 
gagee must  either  accept  the  amount  tender^ 
ed,  or  at  least  refrain  from  seizing  the  prop- 
erty under  mortgage.  When  there  is  a  con- 
troversy, as  In  the  case  at  bar,  as  to  the 
amount  due  on  the  note,  the  mortgagee  may 
contend  for  his  own  views  In  reference  there- 
to, even  to  the  extent  of  seizing  the  prop- 
erty ;  but,  when  he  does  so,  he  mast  take  the 
cntsequences,  if  his  contention  as  to  the 
amount  of  the  debt  does  not  finally  prevail 
in  the  courts.  In  other  words,  he  holds  out 
for  his  own  views  and  seizes  the  property  at 
his  perlL  If  the  courts  had  determined  that 
plaintiff  in  error  owed  Miller  more  than 
$22.60,  the  tender  of  Itself  would  not  have 
availed  tc  stop  the  seizure  of  the  property  in 
any  way.  But  the  courts  actually  decided 
that  $22.60  was  the  extent  of  the  Indebted- 
ness. In  fact,  this  suit  for  damages  was  not 
even  InstltDted  vmtU  the  controversy  over  the 
amount  due  on  this  note  had  been  finally  de- 
termined in  court.  We  are  clearly  of  the 
view,  In  the  case  at  bar,  that  Miller  has  lost 
no  rights.  He  has  not  been  Imposed  upon  or 
unjustly  treated,  even  though  he  was  pre- 
vented by  this  litigation  from  continuing  to 
collect  $5.60  every  month  on  a  $55  debt,  and 
never  reducing  the  principal  thereof. 

[4]  As  heretofore  stated,  the  debt  amount- 
ed. In  law,  to  only  $22.60.  Miller  could  have 
had  that  money  without  delay  or  expense. 
He  chose,  not  only  to  litigate  and  ask  for 
foreclosure  of  his  mortgage,  but  to  seize  this 
property  under  sequestration.  He  took  the 
latter  course  in  spite  of  every  assurance 
from  Mrs.  Poff  and  her  attorneys  that  the 
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property  would  not  be  moved  out  of  the  state, 
but  kept  Intact  In  Bl  Paso  to  await  the  Issue 
of  the  foreclosure  suit  under  the  mortgage. 
Where  there  is  a  bona  fide  controversy  be- 
tween the  maker  and  payee  in  a  note  secured 
by  a  mortgage,  it  might  be  said  that  the 
payee  should  be  entitled  to  litigate  the  con- 
troversy and  still  retain  his  lien  on  the  prc^ 
erty,  even  though  In  the  ensuing  litigation 
the  court  should  decide  that  the  amount  ten- 
dered by  the  maker  of  the  note  was  aU  that 
was  legally  due  thereunder.  In  other  words, 
that  a  mere  tender  of  x>ayment  should  not, 
under  such  circumstances,  of  Itself,  actually 
discharge  a  lien,  but  that  actual  payment 
alone,  after  the  termination  of  the  litigation, 
is  necessary  to  effect  such  a  result  But  cer- 
tainly, under  drcnmstances  which  are  pres- 
ent In  the  case  at  bar,  we  do  not  think  any 
one  could  seriously  contend  that  a  tender  of 
the  amount  legally  due  should  fail,  in  any 
event,  to  suspend  a  man's  right  to  seize  an- 
other's property  and  actually  deprive  him  of 
the  use  and  possession  of  it  under  a  seques- 
tration writ.  In  fact,  as  we  view  this  case. 
Miller  had  no  right,  under  any  theory,  in 
view  of  the  tender  made,  to  seize  this  prop- 
erty as  he  did,  and  that  he  was  Justly  penal- 
ized for  having  done  so. 

[S]  It  follows,  from  what  has  been  said, 
that  we  think  the  sequestration  was  wrong- 
fully issued,  and  that  Miller  was  liable  for 
the  damages  actually  flowing  therefrom. 
Furthermore,  the  trial  court  found  as  a  fact 
that  the  writ  was  not  only  wrongfully  Issued, 
but  was  Issued  "maliciously  and  In  reckless 
dlsregrard  for  the  rights  of  plaintiff  in  er- 
ror." This  finding  of  fact  Is  overwhelmingly 
sustained  by  the  evidence.  That  being  true. 
Miller  was  liable  also  for  exemplary  dam- 
ages. The  record  contains  no  assignment  of 
error  attacking  the  Judgment  as  being  exces- 
sive in  any  respect.  Therefore  we  think,  as 
Miller  had  no  right  to  seize  the  property,  the 
Judgment  of  the  district  court  should  be  af- 
firmed. 

Consequently  we  recommend  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  re- 
versed and  that  of  the  .district  court  af- 
firmed. 

CURBTON,  0.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


Digitized  by 


Google 


676 


235  SOUTHWBSTBRN  BBPORTBB 


(Tex. 


MAIER   V.   STATE.      (No.   5921.) 

(Court  of  Criminal  Appeals  of  Texas.     June 
22,  1921.     Rehearing  Denied  Dec. 
21,  1921.) 

1.  Criminal  law  ©=>(  144(3)— No  presumptloa 
of  Improper  aiteratlon  of  Indlotment  from 
interlineation. 

No  presumption  of  improper  alteration  of 
an  Indictment  accompanying  the  record  on  ap- 
peal arose  from  the  apparent  insertion  of  the 
letters  "Mrs.,"  after  an  erasure,  preceding  a 
name  in  the  indictment  of  one  upon  whom  ac- 
cused bad  unlawfully  engaged  in  the  practice 
of  medicine;  the  inserted  letters  bearing  the 
appearance  of  having  been  written  with  the 
same  typewriter  as  the  rest  of  the  instriiment. 

2.  Criminal  law  «=3l  186(4)— No  reversal  by 
reason  of  faulty  Instruction  not  affsotlng 
result. 

A  reversal  of  a  conviction  will  not  be  had 
by  reason  of  a  faulty  charge,  where  a  convic- 
tion was  a  necessary  result,  unless  the  jury 
should  arbitrarily  disbelieve  the  uncontroverted 
testimony,  in  view  of  Vernon's  Ann.  Ck>de  Cr. 
Proc.  1916,  art.  743,  which  is  imperative  in 
requiring  affirmance,  where  errors  could  have 
produced  no  prejudicial  result. 

3.  Physician*  and  surgeons  «=>6(l)— "Chiro- 
praotor"  one  wiio  practice*  mediolne. 

A  chiropractor,  "offering  to  treat"  and 
"treating"  a  certain  person,  was  engaging  and 
offering  to  engage  in  the  practice  of  .medicine 
for  hire  on  a  human  being,  within  the  mean- 
ing of  Vernon's  Ann.  Pen.  Code  1916,  tit.  12, 
c.  6  (articles  750-758e),  requirin0  a  certifi- 
cate to  be  registered  in  the  office  of  the  dis- 
trict clerk,  etc.;  the  meaning  of  the  term 
"chiropractor"  not  being  unknown  to  the  law. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Chiro- 
practic— Chiropractor.  ] 

On  Motion  for  Rehearing. 

4.  Criminal  law  «=>l  186(4)— Defining  practioe 
of  medicine  lield  not  prejudicial,  In  prosecu- 
tion for  not  registering  certiflcate. 

In  a  prosecution  for  unlawfully  engaging  in 
the  practice  of  medicine  and  offering  to  en- 
gage in  the  practice  of  medidfie  without  having 
registered  a  certificate,  as  required  by  Ver- 
non's Ann.  Pen.  Code  1916,  art  750,  the  fail- 
ure to  register  the  certificate  was  the  gist  of 
the  offense  or  offenses,  and  defendant  could  not 
be  injured  because  the  court  defined  the  pra?- 
tice  of  medicine  in  both  ways  specified  in  arti- 
cle 755,  being  harmless  if  technically  uncalled 
for,  in  view  of  Vernon's  Ann.  Code  Cr.  Proc. 
1916,  art.  743. 

5.  Criminal  law  (S=>829  (3)— Charge  tubsUn- 
tlaliy  covered  by  given  charge  properly  re- 
fused. 

In  a  prosecution  of  a  chiropractor  for 
practicing  medicine,  it  was  not  error  to  refuse 
to  give  a  special  charge  that,  before  convicting 
defendant,  tlie  jury  must  believe  that  defendant 
treated  or  offered  to  treat  diincascs  or  disorders 
by  some  system  or  method  for  which,  directly 


or  Indirectly,  be  charged  money  or  ether  com- 
pensation, which  would  have  been  but  a  repeti- 
tion of  a  part  of  the  main  charge. 

Appeal  from  Hill  County  Conrt;  B.  T. 
Bums,  Judge. 

C.  W.  Maler  was  convicted  of  unlawfully 
en^ging  or  offering  to  engage  in  tbe  practice 
of  medicine,  and  appeals.    Affirmed. 

Dupree  &  Crenshaw,  of  Hillsboro,  for  ap- 
pellant. 

Alvin  M.  Owsley,  Asst.  Atty.  Oen.,  for  the 
State. 

MORROW,  P.  J.  [1]  The  indictment 
charges  that  the  appellant  "did  then  .and 
there  unlawfully  engage  in  the  practice  of 
medicine  and  offer  to  engage  in  the  practice 
of  medicine  for  hire  upon  a  human  being, 
to  wit,  upon  Mrs.  Guy  Hooker,  without  hav- 
ing registered  in  the  office  of  the  district 
clerk  •  •  •  a  certiflcate,"  etc.  The  in- 
dictment was  properly  drawn  under  chapter 
6,  title  12,  of  the  Penal  Code.  The  original 
indictment  accompanies  the  record  in  sup- 
port of  the  contention  that  on  its  face  it 
bears  evidence  of  such  aiteratlon  or  interline- 
ation as  to  vitiate  it  The  Instrument  is 
typewritten,  and  the  form  suggests  that  in 
writing  it  the  letters  "Mrs.,"  preceding  the 
name  "Guy  Hooker,"  were  inserted.  No  evi- 
dence was  offered,  and  we  think  from  the 
instrument  no  such  presumption  arises  as 
would  condemn  it  The  inserted  letters  beai 
the  appearance  of  having  been  written  with 
the  same  typewriter,  and,  as  the  matter  im- 
presses U8,  nothing  Is  disclosed  throwing  sus- 
picion xi-pon  the  indictmott.    It  is  said: 

"Where  an  interlineation  or  erasure  is  in  the 
same  handwriting  and  written  with  the  same 
ink  as  the  balance  of  the  deed,  the  presumption, 
in  the  absence  of  any  other  proof,  is  that  it 
occurred  prior  to  the  execution  and  delivery, 
or  at  least  that  no  inference  arises  to  require 
explanation."    12  Cyc.  of  Law  &  Proc.  p.  266. 

Illustrative  cases  will  be  found  in  the 
note  under  the  text 

The  evidence  reveals,  without  amflict,  that 
the  appellant  was  consulted,  and,  upon  ex- 
amination of  Mrs.  Hooker,  diagnosed  her  ail- 
ment as  resulting  from  misalignment  of  cer- 
tain Joints  of  the  vertebrfe  In  her  spine;  that 
he  was  Imown  as  a  chiropractor;  that  he 
treated  Mrs.  Hooker  by  using  a  course  of 
"adjustments,"  for  which  he  charged  and 
was  paid  compensation;  that  he  used  no 
medicine  or  surgical  instruments,  and  that, 
foUov^-ing  the  treatment  her  condition  im- 
proved. It  was  also  shown  that  he  had  not 
registered  his  certificate  as  required  by  the 
statute.    Penal  Code,  art  760. 

[2]  Various  criticisms  to  the  diarge  are 
made,  based  upon  exceptions  and  special 
charges  presented  upon  the  triaL     From  an 
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might  have  been  Improved  ny  following  some 
of  the  suggestions  embraced  In  the  criticisms 
mentioned,  but  to  our  mind  it  is  apparent 
that  such  changes  would  have  produced  no 
practical  results.  The  facts  constituting  the 
elements  of  the  offense  and  its  commission 
by  the  appelant  were  testified  to  by  witness- 
es. They  were  not  controverted  by  any  tes- 
timony. No  discrediting  facts  were  intro- 
duced or  suggested  which  would  authorize  the 
Jnry  to  disregard  the  testimony.  Without 
arbitrarily  disbelieving  the  evidence,  a  con- 
viction was  a  necessary  result.  No  change 
was  suggested  with  reference  to  the  charge 
which  would  or  could,  in  our  Judgment,  have 
affected  the  jtuy's  assessment  of  the  punish- 
ment. 

[91  The  court,  in  its  main  charge,  submit- 
ted the  true  issues  to  the  Jury  in  language 
which  we  think  was  unexceptionable.  His 
qnoting  of  definitions  given  by  article  765  of 
the  statute  on  the  practice  of  medldne  may 
have  been  superflnous.  Both  phases  of  the 
statute  were  embraced  in  the  indictment  and 
in  the  proof,  however;  that  is,  "offering  to 
treat"  and  "treating  Mrs.  Hooker."  We  see 
no  reason  why  a  conviction  might  not  have 
been  bad  upon  either.  The  circumstances 
show  that  he  was  holding  himself  out  as 
what  Is  known  as  a  chiropractor,  a  term  not 
unknown  to  the  law.  Bicks  ▼.  State,  227  S. 
W.  302.  As  such  he  diagnosed  and  treated 
Mrs.  Hooker. 

Pretermitting  a  further  discussion  of  de- 
tails of  the  charge  or  the  criticism  addressed 
thereto,  we  will  say  that,  after  a  careful  ex- 
amination of  them  and  the  entire  record,  we 
are  Impressed  with  the  conviction  that  the 
record  reflects  nothing  Indicating  that  the 
trial  of  the  appellsmt  was  otherwise  than 
fair  and  impartial,  but  that,  on  the  contrary, 
it  seems  manifest  that  such  irregularities  as 
are  complained  of,  granting  the  technical  ac- 
curacy of  the  complaint  of  them,  could  have 
produced  no  result  prejudicial  to  the  appel- 
lant. Such  being  our  condnslon,  our  duty  to 
affirm  the  case  is  imperative,  made  so  by  the 
statute  (artide  743,  CJode  Crim.  Proc.),  asj 
often  construed  in  the  decisions  noted  there- 
under in  Vernon's  Texas  Crlm.  St.  vol.  2. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

LATTIMORE,  J.  In  view  of  the  urgent 
motion  of  appellant,  we  have  again  gone 
over  the  matters  raised.  The  original  indict- 
ment is  before  us.  It  is  mainly  typewritten. 
The  aligmnent  of  the  machine  was  such  as 
that  the  first  letter  of  each  tyi)ewritteu  hue 
falls  directly  imder  the  first  letter  of  the  line 
above.  There  appears  a  marginal  space  of 
more  than  an  inch  at  the  left  of  each  such 
line  Under  the  first  letter  of  the  second 
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the  beginning  of 
the  name  "Guy  Hooker,"  which  appears  on 
the  third  line.  In  said  line,  and  to  the  left 
of  the  word  "Guy,"  plainly  appears  the  ab- 
breviation "Mrs."  The  abbreviation  "Mrs.," 
appears  to  be  written  upon  the  place  where 
something  else  bad  been  written  and  erased, 
Bucii  erasure  destroying  the  smooth  surface 
of  the  paper.  Careful  scrutiny  shows  tbat 
the  abbreviation  "Mrs."  seems  to  have  been 
first  typed  upon  said  paper  slightly  above 
the  l^vel  of  the  other  letters  on  the  third 
line;  This  appears  to  have  been  erased,  and 
by  a  slight  moving  of  the  paper  upon  which 
the  indictment  was  written,  the  "Mrs.,"  now 
appearing  in  the  indictment,  was  written. 
There  does  not  appear  to  have  been  any  era- 
sure of  the  "Mrs."  which  now  appears  on  the 
face  of  the  indictment.  We  see  nothing  in 
the  Indictment  on  which  to  base  any  conclu- 
sion that  same  does  not  with  certainty  ap- 
prise appellant  of  the  fact  that  he  was 
charged  with  practicing  and  offering  to  prac- 
tice medicine  upon  Mrs.  Guy  Hocdcer. 

[4]  Article  7S6,  Vemcm's  P.  G.,  defines  in 
two  ways  those  acts  which  shall  constitute 
practicing  medldne  under  the  meaning  of 
that  phrase  as  used  in  our  Medical  Practice 
Act,  same  being  chapter  6,  tit  12,  Vernon's 
P.  O.  Irrespective  of  whether  embraced  un- 
der one  definition  or  the  other,  a  person  who 
practices  medicine  in  this  state  must  register 
the  certificate  required  by  law  in  the  office  of 
the  district  clerk  in  the  county  in  wbldi  he 
practices.  The  failure  to  so  register  sndi  cer- 
tificate was  the  gist  of  the  offense  charged 
in  the  instant  case.  We  regard  the  com- 
plaint of  appellant  that  the  trial  court  gave 
to  the  Jury  in  his  charge  both  definitions 
above  mentioned  as  presenting  no  possible  In- 
jury to  appellant.  There  appears  no  contro- 
versy over  the  fact  that  he  had  not  regis- 
tered any  certificate  with  said  clerk,  and  that 
what  he  did  was  witbin  the  inhibition  of  the 
said  Medical  Practice  Act.  Even  if  techni- 
cally uncalled  for,  the  giving  of  both  said 
definitions  was  harmless.  Article  743,  Ver- 
non's 0.  C.  P. 

[5]  The  evidence  also  shows  without  con- 
troversy that  appellant  treated  Mrs.  Guy 
Hooker  for  misalignment  of  her  spine,  which 
he  thought  h^  could  relieve;  that  she  took 
two  courses  of  treatment  from  him,  for 
which  he  was  paid  $70,  and  that  she  thought 
she  was  relieved.  A  special  charge  that,  be- 
fore the  Jury  could  convict,  they  must  be- 
lieve tbat  appellant  treated  or  offered  to 
treat  diseases  or  disorders  by  some  system 
or  method  for  which,  directly  or  indirectly, 
he  charged  money  or  other  compensation, 
would  have  been  but  a  repetition  of  a  part 
of  the  main  charge,  which  used  substantially 
the  same  language. 

No  error  appearing,  the  motion  for  rehear- 
ing is  overruled. 
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RICHARDSON  v.  STATE.     (No.  6415.) 

(Cionrt  of  Criminal  Appeals  of  Texas.    Nov.  30, 
1921.) 

Criminal  law  «s>53S(2)— Extrajudicial  eonfes- 
slOB  Insufficient  alone  to  support  conviction. 
An  extrajudicial  confession  may  be  used  to 
aid  proof  of  tlie  corpus  delicti,  but  snch  con- 
fession alone  is  insufficient  to  support  convic- 
tion. 

Appeal  from  District  Ooort,  Steidiais 
County ;  W.  K.  Ely,  Jndg& 

A.  F.  Richardson  was  c(Hivlcted  of  embez- 
zlement, and  appeals.  Reversed  and  remand- 
ed. 

Mays  &  Mays,  of  Breckenridge,  and  J.  F. 
Cunningham,  of  Abilene,  for  appellant 

R.  O.  Storey,  Asat.  Atty.  Oen.,  for  tbe 
State. 


HAWKINS,  J.  It  was  diarged  against  ap- 
pellant that  he  was  the  agent  and  employ^. 
In  the  capacity  of  cashier,  of  the  Farmers' 
&  Merchants'  Bank  of  Lieeray  (unincorporat- 
ed), a  Joint-stock  assodatlon,  and  as  such 
officer  and  agent  that  he  embezzled  $6,000 
belonging  to  said  bank.  Conviction  follow- 
ed; punishment  being  assessed  at  2  years 
and  6  months  in  the  penitentiary. 

The  record  is  before  us  without  any  bUls 
of  exceptions.  Only  one  question  is  raised, 
and  that  is  the  sufficiency  of  the  evidence  to 
support  the  conviction.  In  that  the  corpus  de- 
licti was  proven  only  by  the  extrajudicial 
confession  of  appellant  himself.  The  par- 
ticular transaction  under  investigatlou  seems 
to  have  been  one  In  which  appellant  caused 
to  be  transferred  to  an  El  Paso  bank  $10,- 
000  out  of  the  funds  of  the  Leeray  bank, 
and  then  authorized  the  El  Paso  bank  to 
pay  his  individual  note  of  $6,000  out  of  this 
fund.  There  is  ample  evidence  in  the  record 
ftom  more  than  one  witness  that  appellant 
made  statemoits  to  them  which  would  sup- 
port the  state's  contention.  Not  only  that, 
but  It  appears  from  the  record  by  his  extra- 
judicial statements  he  not  only  was  guilty 
of  the  embezzlement  of  the  $6,000  in  question, 
but  of  a  total  of  $50,000  or  $60,000  of  the 
Leeray  bank's  money.  We  hate  searched  the 
record  in  vain  to  find  any  testimony,  outside 
of  the  confession,  which  would  show  that 
tbe  Leeray  bank  ever  lost  any  amount  of 
money,  although  It  appears  they  secured  the 
services  of  an  auditor,  disclosing  his  name; 
yet  this  auditor  was  never  placed  upon  the 
witness  stand.  It  does  appear  that  the  cash- 
ier who  succeeded  appellant  testified  about 
a  draft  which  was  drawn  upon  the  Cisco 
bank  for  the  sum  of  $10,000,  In  favor  of  the 
El  Paso  bank.  The  Cisco  bank  seems  to  have 
been  a  correspondent  of  the  Leeray  bank, 


and  this  was  the  ordinary  manner  of  trans- 
ferring funds;  but  it  nowhere  appears  in 
the  record,  outeide  the  confession,  that  any 
instraction  was  given  by  appellant  to  tbe 
El  Paso  bank  to  appropriate  any  of  the 
funds  to  the  payment  of  his  individual  in- 
debtedness, or  that  it  was  ever  done. 

We  are  at  a  loss  to  understand  the  condi- 
tion of  the  record,  unless  it  be  an  oversight 
attributable  to  a  hurried  trial  of  the  case. 
The  term  of  the  court  at  which  this  case  was 
tried  ended  on  the  18th  day  of  March,  1021. 
The  record  discloses  that  this  case  was  tried 
on  the  16th  day  of  March,  and  the  verdict 
of  the  Jury  is  dated  March  17,  1921,  2:50 
a.  m.  It  is  not  necessary  to  set  out  the  evi- 
dence In  detail,  but  an  examination  of  tbe 
statement  of  facte  will  bear  out  the  con- 
clusion stated  by  us.  It  is  well  establlAed 
that  an  extrajudicial  confession  may  be  used 
to  aid  the  proof  of  the  corpus  delicti,  bat 
that  such  confession  alone  is  insufficient  to 
support  a  conviction.  For  authorities  col- 
lated, see  Branch's  Criminal  Law,  {  235. 

It  follows  that  the  Judgment  of  the  trial 
court  must  be  reversed,  and  the  cause  re- 
manded. 


ANTHONY  V.  STATE.     (No.  6488.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  30, 
1S21.) 

1.  Criminal  law  ®=32il(2)— Oath  to  complaint, 
administered  by  county  attorney**  assistant,  Is 
iBBUfflclent. 

A  Jurat  to  a  complaint,  subscribed  and 
sworn  to  before  the  count7  attorney,  by  his  as- 
sistaut,  is  insufficient,  so  that  the  comidaint 
should  be  quashed. 

2.  Criminal  law  «=»804(2)— Statntoiy  provisia* 
for  written  charge  may  be  waived  In  mltde> 
meaner  oases. 

Refusal  to  give  a  written  diarge  in  a  misde- 
meanor case  iieU  not  error,  in  view  of  Vernon's 
Ann.  Code  Cr.  Proc.  1916,  art.  740,  requiring 
written  charges  in  criminal  cases,  but  provid- 
ing that  they  may  be  waived  by  accused's  con- 
sent in  misdemeanor  cases. 

3.  Criminal  law  «=>649(i)— Refusal  to  permit 
oounsel  to  retire  to  office  to  draw  up  writ- 
tan  charges  held  error. 

Where  defendant  in  a  misdemeanor  case  re- 
quested a  written  charge,  which  was  refused, 
and  defendant  aaked  time  and  .privilege  to  pre- 
pare and  present  a  proper  written  charge,  re- 
fusal to  fix  a  time,  and  to  permit  defendant's 
counsel  to  go  to  his  office  to  prepare  such  a 
charge,  and  requiring  counsel  to  prepare  the 
charge  in  court,  held  error. 

Appeal  from  Harrison  County  Court;    W. 
B.  Strength,  Judge. 


^ssFor  other  eases  see  same  topic  and  KBY-NUMBBR  In  all  Ker-Number«d  DicesU  and  Indezas 
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Tex.)  PETIT  ▼.  STATE 

(aie  a.w.) 
James  Anthony  was  convicted  of  adultery, 
and  he  appeals.    Reversed,  and  prosecution 
ordered  dismissed. 

Y.  D.  Harrison,  of  Marshall,  and  Julian 
P.  Harrison,  of  El  Paso,  for  appellant. 

R.  6.  Storey,  Asst.  Atty.  Gen.,  for  the 
State. 


ItATTIUORE,  J,  This  Is  an  appeal  from 
a  conviction  for  adultery  In  the  county  court 
of  Harrison  county,  the  punishment  being 
fixed  at  a  fine  of  $100. 

[1]  Appellant  made  a  motion  to  quash,  di- 
rected at  an  alleged  defective  Jurat  affixed 
to  the  complaldt  Said  Inrat  appears  as  fol- 
lows: 

"Sworn  to  and  subscribed  before  me  by  A. 
J.  Munden,  a  credible  person,  on  this  the  22d 
day  of  December,  1920.  F.  M.  Scott,  County 
Attorney,  Harrison  County,  Texas,  by  Jas.  T. 
Caaey,  Assistant." 

The  Assistant  Attorney  General  has  con- 
fessed this  to  be  erroneous.  T^is  direct 
question  was  before  this  court  In  Goodman 
V.  State,  85  Tex.  Cr.  R.  279,  212  S.  W.  171, 
and  the  Jurat  held  Insufflcioit  See  Arbetter 
V.  State,  79  Tex.  Or.  B.  487,  186  S.  W.  769. 

[2,3]  Appellant  complains  of  the  refusal 
oC  the  court  to  give  a  written  charge.  This 
is  a  misdemeanor  case.  Article  740,  Ver- 
non's G.  C.  P.,  requires  the  giving  of  a  writ- 
ten charge  in  a  criminal  case,  but  provides 
that  in  a  misdemeanor  case  such  written 
charge  may  be  waived  by  the  consent  of  the 
accused.  It  is  shown  by  various  bills  of 
exception  that  appellant  requested  of  the 
trial  court  a  written  charge  in  this  case, 
and  that,  when  this  was  refused,  he  asked 
time  and  privilege  to  prepare  and  present  to 
the  court  a  proper  charge  in  writing.  The 
trial  court  appends  a  qualification  to  the  bill 
of  exceptions  taken  to  his  refusal  to  grant 
the  right  and  time  to  so  prepare  said  diarge; 
said  qualification  stating  that  he  granted 
the  request  for  time,  bat  that  appellant's 
attorney  refused  to  prepare  such  charge  un- 
less permitted  to  go  to  his  office  for  that 
purpose,  and  that  the  court  directed  him  to 
proceed  with  the  case,  unless  he  was  willing 
to  prepare  such  charge  in  the  courtroom. 
In  onr  opinion  the  request  for  time  to  pre- 
pare such  charge  should  have  been  granted, 
and  a  reasonsble  time  having  been  fixed,  it 
was  of  no  consequence  to  the  trial  court 
where  appellant's  attorney  prepared  such 
cbarge,  and  the  court  was  in  error  In  refus- 
ing to  allow  him  to  go  to  his  office  for  such 
purpose.  A  fair  Inference  would  arise  that 
such  attorney,  might  be  better  prepared  for 
such  work  in  his  own  office. 

The  other  matters  complained  of  may  not 
arise  up<m  another  trial. 

The  judgment  is  reversed,  and  the  prose- 
cution ordered  dismissed. 


PETIT  V.  8TATE. 


(Court  of  Criminal  Appeals  of  Texas, 
1921.) 


B79 

(No.  6510.) 

Nov.  80, 


t.  Intoxloating  riquors  «=3l39u^aste«sioa  not 
unlawful,  unless  for  the  purpose  of  sale,  un- 
der Dean  Law. 

Possession  of  intoxicating  liquor  is  not  un- 
lawful, under  Acts  37th  Leg.  Ist  and  2d  Called 
Sess.  (1921)  c  61,  except  it  be  "for  the  pur- 
pose of  sale." 

2.  Intoxloating  liquors  «=32ll,  239(7) —  Pos- 

session  for  purpose  of  sale  must  be  ehargeil 

la  Indletment  and  Jury  lostruoted  thereon. 

An  indictment  under  Acts  37th  Leg.   1st 

and  2d  Called  Sess.  (1921),  c.  61,  must  charge 

that  the  possession  of  intoxicating  liquors  "was 

for  the  purpose  of  sale,"  and  the  question  of  the 

purpose  of  the  possession  submitted  to  the  Jury 

in  the  charge. 

Appeal  from  District  Ooiurt,  Angelina 
County;  L.  D.  Gulnn,  Judge. 

U.  S.  Petit  was  convicted  of  unlawfully 
possessing  Intoxlcatipg  liquor,  and  he  ap- 
peals.   Reversed,  and  prosecution  dismissed. 

Denman  &  Collins,  of  Lufkin,  for  appel- 
lant. 

R.  G.  Storey,  Asst  Atty.  Gen.,  for  the 
State. 

LAniMORB,  J.  Appellant  was  convict- 
ed in  the  district  court  of  Angelina  county 
of  unlawfully  possessing  intoxicating  liquor, 
and  his  punishment  fixed  at  one  year  in  the 
penitentiary. 

[1,2]  Since  the  conviction  of  this  appel- 
lant, what  Is  known  as  the  Dean  Law  (Acts 
36th  Leg.  1st.  and  2d  Called  Sess.  c.  78)  was 
amended  at  a  special  session  of  the  87th 
Legislature  (Acts  1st  and  2d  Called  Sess.  c. 
61).  Prior  to  said  amendment,  section  1  of 
said  Dean  Law  read  as  follows: 

"That  it  shall  be  unlawful  for  any  person,  di- 
rectly or  indirectly,  to  manufacture,  sell,  bar- 
ter, exchange,  transport,  export,  receive,  deliv- 
er, solicit,  take  orders  for,  furnish  or  possess, 
spirituous,  vinous  or  malt  liquors  or  medicated 
bitters,  capable  of  producing  intoxication,  or 
any  other  intoxicant  whatever,  or  any  equip- 
ment for  making  such  liquors,  except  for  medic- 
inal, mechanical,  sdentific  or  sacramental  pur- 
poses." 

By  said  amendment  said  section  was  made 
to  read  as  follows: 

"That  it  shall  be  unlawful  for  any  person,  di- 
rectly or  indirectly,  to  manufacture,  sell,  bar- 
ter, exchange,  transport,  export,  deliver,  take 
orders  for,  solicit,  or  furnish  spirituous,  vinous, 
or  malt  liquors,  or  medicated  bitters  Capable  of 
producing  intoxication,  or  any  other  intoxicant 
whatever,  or  any  equipment  for  making  any 
such  liquors,  or  to  possess  or  receive  for  the- 
purpose  of  sale  any  such  liquors  herein  pro- 
hibited." 


«=3For  other  eases  see  same  topic  and  KBY-NTJMBBR  in  all  K«y-Namb«red  DlseaU  and  Indezea 
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An  examination  of  the  amended  section, 
supra,  makes  It  plain  that  at  present  the 
possession  of  intoxicating  liquor  is  not  nn- 
lawfnl  under  the  terms  of  said  act,  except 
it  be  so  possessed  "for  the  purpose  of  sale." 
In  other  words,  the  gist  of  the  offense  now 
is  the  purpose  for  which  such  possession  Is 
had.  There  can  be  no  question  but  that  an 
indictment  for  the  offense,  as  now  defined, 
must  charge  that  such  possession  "was  for 
the  purpose  of  sale,"  and  that  the  question 
of  the  purpose  of  such  possession  must  be 
submitted  to  the  Jury  in  the  charge  of  the 
court  By  reason  of  said  amendmoit  the  law 
under  which  this  prosecution  ■yas  had  must 
be  held  to  have  been  repealed.  Cox  v.  State, 
(No.  6423)  234  S.  W.  531,  decided  at  this 
term. 

For  tlie  reasons  therein  given,  this  cause 
must  be  reversed,  and  the  prosecution  or- 
dered dismissed. 


FRANCIS  V.  STATE.     (No.  64»3.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  7, 
1921.) 

Intoxicating  llqnort  *=»I32,  139  —  Powesalon 
for  tho  porpoao  of  sale  denounoed;  provision 
of  sUtuto  held  rapealed.  . 

Acts  STth  Leg.  Ist  &  2d  Called  Se88.11921) 
c.  61,  repealed  that  provision  of  the-  Dean  Law 
making  the  possession  of  intoxicating  liquor  an 
offense,  and  only  possession  for  the  puxposo  of 
sale  is  now  denounced. 

Appeal  from  District  Court,  Smith  County; 
J.  R.  Warren,  Judge. 

Will  Frands  was  convicted  of  poseessing 
Intoxicating  liquors,  and  he  appeals.  Re- 
versed, and  prosecution  dismissed. 

Gentry  &  Gentry,  of  Tyler,  for  appeUant 
E.  G.  Storey,  Asst  Atty.Gen.,  for  the  State. 

HAWKINS,  J.  Awellant  was  convicted  for 
having  in  his  possession  intoxicating  liquor. 
Acts  of  First  and  Second  Called  Sessions  of 
the  STth  Legislature,  p.  233,  in  effect,  repealed 
that  provision  of  the  law  (Acts  36th  Leg.  1st 
and  2d  Celled  Sess.  c.  78)  making  the  posses- 
sion an  offense,  and  it  Is  only  where  the 
possession  is  for  the  purpose  of  sale  that 
the  act  is  now  denounced  by  the  L«gislature. 
Cox  V.  State,  234  S.  W.  031,  and  other  cases 
decided  at  the  present  term,  but  not  yet 
[officially]  reported. 

It  therefore  becomes  necessary  for  this 
court  to  reverse  the  judgment  of  the  trial 
court,  ami  order  the  prosecution  under  the 
present  indictment  dismissed.  Petit  v.  State 
(No.  6510)  235  S.  W.  570,  decided  November 
30,  1021. 


BOONE  V.  STATE.    (No.  6072.) 

(Court  of  Criminal  Appeals  of  Texas.  April 
13,  1921.    On  Rehearing,  Nov.  90,  1921.) 

1.  Criminal  law  «s»72l  (3)— Remarks  of  coin- 
sel  held  not  comment  on  aoouseiFt  failura  to 
testify. 

In  a  prosecution  for  robbery,  a  remark  of 
state's  counsel  that,  if  he  were  accused  of 
such  an  offense,  had  been  tried  once,  and  was 
on  trial  again,  as  was  defendant,  he  would 
feel  that  be  should  give  the  jury  the  benefit  of 
all  bis  movements  on  the  day  of  the  robbery, 
and  that  defendant  and  his  coonsel  had  not 
done  so,  was  not  in  violation  of  Ood«  Or.  Froc. 
1911,  art.  790,  prohibitin;;  reference  in  argu- 
ment to  the  accused's  failure  to  testify,  there 
being  other  evidence  and  absence  of  other  evi- 
dence as  to  defendant's  whereabouts  on  snch 
day  to  which  the  remarks  might  reasonably 
have  been  applied  by  the  jury.    . 

2.  Criminal  law  ^=3720  (8)  —  Remarks  of 
state's  .attorney  held  legltlmatn  Inference 
from  proven  faets. 

In  a  prosecution  for  robbery,  a  remark  of 
the  district  attorney  in  argnment  that  "the 
main  public  road  from  O.  ran  through  the 
town  of  C,"  in  connection  with  the  state's 
theory  that  defendant  was  seen  at  G.  on  the 
day  the  offense  was  committed,  and  was  en 
route  to  A.,  where  there  was  evidence  defend- 
ant went  from  G.  after  the  commission  of  the 
offense,  held  not  ground  for  reversal,  being 
a  legitimate  inference  from  proven  facts,  If 
not   properly   based   on   evidence. 

3.  Criminal  law  <s=»508(7)  —  Identity  of  ac- 
oompllce  witness  with  parson  convicted  and 
pardoned  held  siifflclently  established  to  ren- 
der him  competent  to  testify. 

In  a  prosecution  for  robbery,  where  de- 
fendant's counsel,  on  the  state's  presentation 
of  James  B.,  an  accomplice,  as  a  witness 
against  him,  stated  they  were  willing  to  admit 
the  witness  had  been  convicted  of  a  felony 
and  pardoned,  but  later  objected  to  his  com- 
petency on  the  ground  counsel  was  mistaken 
touching  the  pardon,  whereupon  a  pardon  was 
introduced,  issued  to  Jim  B.,  who  had  been 
indicted  for  the  robbery  in  issue,  the  identity 
of  the  witness  with  the  penon  convicted  and 
pardoned  held  sufficiently  established,  in  the 
absence  from  the  record  of  the  judgment  of 
conviction. 

4.  Criminal  law  <s=>5l  I  (2)  —  Evidence  oor. 
roborative  of  acoomplioe's  testimony  as  to 
aooused's  Identity  must  "tend"  to  connect 
him  with  offense. 

It  is  not  essential  in  a  prosecution  for 
robbery  that  facts  corroborative  of  an  accom- 
plice's testimony  as  to  defendant's  identity 
should  identify  defendant  as  the  robber,  but 
Buch  corroborating  evidence  must  "tend"  to 
connect  the  accused  with  the  offense  (Code  Cr. 
Proc.  1911,  art.  801) :  that  is,  "serve,  contrib- 
ute or  conduce  in  some  degree,  or  way,"  or 
"have  a  more  or  less  direct  bearing  or  effect,** 
and,  while  not  contemplating  conjecture,  "have 
a  tendency  to  prove  the  averments  in  the  in> 
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dictment"    (qnoting  Words  and  Phrases,  Sec- 
ond Series,  Tend). 

5.  Criminal  law  «e95M(2)  —  Corroborative 
evidence  of  accomplice's  testimony  need  not 
be  sufficient  alope  to  show  guilt. 

Evidence  corroborative  ot  an  accomplice's 
testimony  as  to  the  identity  of  accused  as  the 
gailty  party  must  be  more  than  enough  to  raise 
a  suspicion,  but  need  not  be  sufficient,  standing 
alone,  to  show  guilt. 

6.  Criminal  law  «=:»5II(3)  ^  Corroborative 
evidence  of  accomplioo's  Identlflcation  of  ao- 
cused  may  be  circumstantial. 

Circumstantial  evidence  is  available  to  cor- 
roborate an  accomplice's  testimony  as  to  the 
identity  of  defendant  as  the  party  guilty  of  the 
offense  charged. 

7.  Criminal  law  «=:»359,  814(8,  9)— That  an- 
other had  been  associated  In  conspiracy  held 
Inadmissible,  and  not  to  require  Instruotfon 
to  acquit  where  there  to  no  evidence  of  oppor- 
tBBity. 

In  a  prosecution  for  robbery,  the  fact  that 
a  niece  of  an  accomplice  had  been  associated  in 
the  conspiracy  did  not  require  that  the  court 
instruct  the  jury  to  acquit  defendant  if  the 
niece  committed  the  oSenae,  in  the  absence  of 
evidence  as  to  her  presence  when  the  offense 
-was  committed,  evidence  that  another  may 
Jiave  committed  the  offense  being  rejected, 
though  such  person  bad  a  motive  to  commit  it, 
where  there  is  no  evidence  of  his  opportunity 
to  do  so,  even  where  the  state  relies  on  cir- 
cumstantial evidence  alone. 

8.  Criminal  law  iS=3l  169(1)— Prosecotino  wit- 
ness' testimony  that,  on  former  trial,  he  iden- 
tified stolen  property  as  his,  held  harmless. 

In  a  prosecution  for  robbery,  the  admis- 
sion of  prosecuting  witness'  testimony  that, 
at  a  former  (rial  of  defendant,  money  taken 
from  the  witness'  person  at  the  time  of  the 
robbery  had  been  exhibited  to  him,  and  iden- 
tified as  his  own,  was  not  harmful,  where  the 
money  had  been  taken  from  defendant's  accom- 
plice on  his  arrest,  and  the  fact  that  he  took  it 
from  prosecuting  witness  was  not  contro- 
verted. 

On  Motion  for  Rehearing. 

9.  Criminal  law  ®=>5i  1(2)— Test  of  sufHciency 
of  evidence  corroborative  of  accomplice 
stated. 

The  test  of  the  sufficiency  of  evidence  cor- 
roborative of  an  accomplice  is  whether,  elim- 
inating bis  evidence,  there  be  inculpatory  evi- 
dence of  other  witnesses  tending  to  connect 
defendant  with  the  offense,  and,  if  not,  there 
is  no  corroboration,  though  the  accomplice  may 
be  corroborated  in  regard  to  any  number  of 
facts  sworn  to  by  him. 

10.  Criminal  law  <^»5I  I  (2)— Evidence  held  in- 
tufflcient  as  not  tending  to  connect  accused 
with   offense. 

In  a  prosecntion  for  robbery,  evidence, 
outside  that  of  an  accomplice,  as  to  accused's 
identity  as  the  guilty  party  held  insufficient,  as 
not  tending  to  connect  accused  with  the  offense 
committed,  as  required  by  Code  Cr.  Proc.  1911, 
art  790. 
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Appeal  from  District  Court,  Armstrong 
County;  H.  S.  Bishop,  Judge. 

Glande  Boone  was  convicted  of  robbery, 
and  he  appeals.  Reversed  and  remanded  on. 
rebearing. 

Hoover,  Hoover  &  Willis,  of  Canadian,  and 
J.  li.  Lackey,  of  Wlehfta  Falls,  for  appellant. 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,. P.  J.  The  appellant  was  con- 
victed for  robbery.  The  opinion  on  the  for- 
mer appeal  is  reported  In  85  Tes.  Cr.  R.,  p. 
661,  215  S.  W.  310. 

On  the  present  trial,  tl^  appellant  did  not 
testify.  The  description  of  the  robbery  given 
by  Ramey,  the  injured  party,  and  the  ac- 
complice. Beam,  are  in  substantial  accord, 
save  that  Ramey  was  unable  to  identify 
either  of  his  assailants  except  the  woman 
who  was  his  companion. 

Beam  testified  that  it  was  Ills  wife  who 
was  with  Ramey;  that  through  her  he 
learned  of  the  possession  of  the  money  by 
Ramey,  and  the  contemplated  trip,  and  with 
them  planned  the  robbery,  the  appellant  a- 
greeing  to  act  with  them;  that  he,  in  an 
Overland  five-passenger  car  driven  by  Boone, 
followed  Ramey  and  the  woman.  They 
passed  through  Washburn,  through  Claude, 
and  drove  on  the  Ozark  Trail  in  the  direc- 
tion of  Fort  Worth  through  Goodnight,  where 
they  stopped  for  gasoUhe,  and  then  east  to 
the  Denver  Railroad.  They  cut  across  and 
got  ahead  of  the  other  car,  stopped  the  car, 
and  waited  until  Ramey  and  the  woman 
arrived,  and  then  committed  the  robbery.  Aft- 
er the  robbery,  Boone  drove  his  car  pre- 
ceding Ramey  and  the  woman  and  Beam, 
the  latter  riding  on  the  running  board,  and 
proceeded  to  take  Ramey  to  a  place  off  the 
road,  where  he  was  tied  and  left,  both  cars 
passing  tlie  ranch  house  with  Boone  in  the 
lead  in  returning;  and  upon  reaching  the 
point  near  Groom,  they  separated,  Boone 
going  north  and  then  west  to  Amarillo,  and 
Beam  and  his  wife  going  east  through 
Groom.  Beam  and  his  wife  and  niece  came 
to  Amarillo  from  a  distant  point  in  an  auto- 
mohlle,'  and  en  route  agreed  to  commit  the 
robbery.  After  reaching  Amarillo  he  met 
Boone  and  became  acquainted  with  him.  He 
described  several  meetings  with  Boone  dur- 
ing his  stay  in  Amarillo  prior  to  the  robbery; 
and  described  several  plans  for  the  robl>ery 
which  had  been  found  inexpedient  and  were 
abandoned.  They  left  Amarillo  on  the  day* 
of  the  robbery  at  about  2:30  in  the  evening. 
'  [1]  A  bill  is  presented  complaining  of  th0 
remark  of  counsel,  who  stated  that — 

"If  he  were '  accused  of  an  offense  of  rob- 
bery, and  had  been  tried  once  and  was  on  trial 
again  for  the  offense,  that  he  would  feel  that 
he  should  give  the  jury  the  benefit  of  all  his 
movements  on  the  day  of  the  robbery  and  that 
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'they'  (meaning  the  defendant  and  his  counael) 
hadn't  done  it." 

This  Is  claimed  to  have  violated  the  stat- 
ute prohibiting  reference  in  argument  to  the 
failure  of  the  accused  on  trial  to  testify. 

The  statute  (article  790,  Code  of  Criminal 
Procedure)  does  not  prohibit  the  comment  in 
argument  upon  the  failure  of  the  accused  or 
his  counsel  to  produce  evidence.  It  does 
prohibit  counsel  In  argument  to  allude  to  or 
comment  upon  his  failure  to  testify.  The 
plain  import  of  the  statute  is  that  counsel 
for  the  state,  in  argument,  must  refrain  from 
making  use  of  the  silence  of  the  accused 
during  his.  trial  agaifist  him  by  direct  or  in- 
direct means.  Tfiis  statute  does  not  de- 
prive the  state's  counsel  of  making  in  argu- 
ment legitimate  use  of  the  evidence  or  of 
the  absence  of  evidence.  Wilkerson  v.  State, 
57  S.  W,  961;  Henry  v.  State,  54  S.  W.  594; 
Qreen  v.  State,  31  S.  W.  386;  Parker  v.  State,- 
39  Tes.  Cr.  R.  262,  45  S.  W.  812;  Math- 
ews V.  State,  41  Tex.  Or.  R.  98,  51  S.  W. 
915;  Branch's  Ann.  Tex.  Penal  Code,  {  373. 

An  indirect  comment  upon  the  failure  of 
the  accused  to  testify  is  quite  as  hurtful  ad 
a  direct  one,  and  this  court  has  often  held 
that  the  consequignces  of  the  violation  of  the 
statute  were  not  to  be  avoided  by  the  adroit- 
ness of  counsel  in  selecting  indirect  rather 
than  direct  means  of  disregarding  it.  See 
MlUer  V.  State,  45  Tex.  Cr.  R.  517,  78  S.  W. 
511 ;  BrazeU  v.  State,  33  Tex.  Cr.  R.  334,  26 
S.  W.  723;  Branch's  Ann.  Tex.  Penal  Code, 
i  374. 

The  statute  is  not  shown  to  have  been' 
infringed,  however,  by  disclosing  that  coun- 
sel, In  argument,  used  language  which  might 
be  construed  as  an  implied  or  indirect  al- 
lusion to  the  failure  of  the  accused  to  testify; 
To  come  within  the  prohibition  the  implica- 
tion must  be  a  necessary  one;  that  is,  one 
that  cannot  reasonably  be  a{^Ued  to  the 
failure  of  the  accused  to  produce  other 
testimony  than  bis  own.  Where  there  1^ 
other  evidence,  or  the  absence  of  other  evi- 
dence, to  which  remarks  may  reasonably* 
have  beat  applied  by  the  jury,  the  statute  ig 
not  transgressed.  Jackson  v.  State,  31  Tex. 
Cr.  n.  .342,  20  S.  W.  921;  Arnold  v.  State, 
38  Tex.  Cr.  R.  7,  40  S.  W.  735;  Nlte  v.  State, 
41  Tex.  Cr.  R.  352,  64  S.  W.  763;  Oallegoa  v. 
State,  49  Tex.  Cr.  R.  U6,  90  S.  W.  492; 
Huff  V.  State,  103  S.  W.  395;  Bagley  v.  State, 
53  Tex.  Or.  B.  324,  109  S.  W.  1095 ;  Walker 
V.  State,  66  Tex.  Cr.  R.  615,  145  S.  W.  904; 
Bruce  v.  State,  53  S.  W.  868;  Sample  v. 
State,  52  Tex.  Or.  R.  505,  108  S.  W.  685,  124 
Am.  St  Rep.  1103;  Reinhard  v.  State,  62 
Tex.  Cr.  R.  63,  106  S.  W.  128;  Wooten  v. 
State,  50  Tex.  Or.  R.  151,  94  S.  W.  1060; 
Jones  V.  State,  86  Tex.  Cr.  R.  538,  214  S.  W. 
322. 

Illustrating  the  application  of  this  rule,  the 
case  of  Vlckers  v.  State,  69  Tex.  Cr.  R.  628, 
154  S.  W.  678,  Is  usefuL    The  case  was  one 


of  Incest  with  Ollle  Walston,  and  the  fol-' 
lowlng  language  was  used: 

"They  tell  you  the  prosecuting  witaess  has 
not  been  corroborated— they  will  tell  you  no 
one  saw  the  act  of  intercourse  except  the  two 
(prosecutrix  and  defendant).  'T^s  true  that 
no  one  was  present  at  the  act  of  Intercourse 
but  these  two;  'tis  true  that  OlUe  Walston 
testifies  that  no  one  was  present  when  the 
defendant  told  her  to  take  the  turpentine  ex- 
cept herself  and  the  defendant;  but,  gentlemen, 
she  has  testified  to  both  of  these  transactions, 
and  they  have  not  dared  to  put  a  witness  oa 
the  stand  to  contradict  her  testimony  in  any 
particnlar." 

It  is  obvious  from  the  quotation  that  con- 
tradiction demanded  oould  come  from  no 
source  save  the  accused.  The  court  held, 
and  wisely  held,  that  the  statute  was  Im-i 
pinged.  ■ 

The  case  c€  Jackson  r.  State  was  one  for' 
theft  of  money.    In  argument  counsel  aaiAi 

"l  say  they  have  not  proved  that  the  money 
was  Drew's  money.  Why  have  they  not  had 
Drew's  family  here,  and  the  other  witnesses, 
to  prove  that  the  money  was  Drew's  money? 
Don't  you  know  that  counsel  appreciates  the 
importance  of  the  evidence,  and  if  the  money 
was  Drew's  money  they  ought  to  have  had 
their  witnesses  here  to  prove  it?  And  nobody 
has  testified  to  this  jury  that  the  money  be- 
longed-to  defendant,  and  be  has  never  daimed 
it  since  the  sheriil  took  it  from  him." 

The  argom^it  was  held  legitimate.  Manjr 
like  lUustratlons  are  available.  ' 

The  Wooten  Caao,  in  which  the  lanfuagef 
used  and  held  not  to  be  against  the  rule, 
was  as  follows: 

"Here  is  another  drcumstance:  Those  heel- 
less  shoes.  How  have  they  undertaken  to  re- 
but that  evidence  offered  here  by  the  state? 
Th«y  failed  to  offer  any  testimony  explaining, 
and  we  challenge  them  to  explain.  Those 
tracks  leading  from  where  that  sack  was  found 
in  the  water  up  to  the  door  of  his  house.  How 
do  they  explain  that  stove  door  and  smoothing 
iron  found  in  the  sack?  Now,  do  they  under- 
take to  rebut  that  evidence?" 

Gallegos  Case,  where  the  language  used 
was: 

"Where  were  the  defendant  and  his  brother 
Elijio  on  the  night  that  Antonio  Montoya  was 
murdered?  Defendant  is  a  married  man,  with 
a  wife  and  children.  Why  does  he  not  show 
where  be  ate  his  supper  on  that  night?  Why 
does  he  not  show  where  he  slept  on  that  night? 
Again,  I  ask  where  was  he  on  that  ni^t?  De- 
fendant has  friends.  Why  does  he  not  intro- 
duce witnesses  to  establish  his  whereabouta 
on  that  night?" 

In  the  Nlte  Case,  41  Tex.  Cr.  R.  352.  54 
S.  W.  763,  in  which  there  was  a  conviction 
for  homicide  committed  in  perpetration  of  a' 
bank  robbery,  the  court  said:  ■ 

"There  was  no  error  in  counsel  in  his  argu- 
ment alluding  to  the  fact  that  defendant  had 
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not  «zpUdiied  wbere  be  was  on  May  23,  1804, 
•t  the  time  the  bank.waa  robbed.  It  was  no 
alluBion  to  bis  failure  to  testify." 

In  the  case  before  ns,  the  evidence  showed 
that  the  appellant  resided  in  the  dty  of 
Amarillo;  that  he  had  associates  and  busi- 
ness connections  there;  that  he  was  there 
at  the  time  of  his  arrest  after  the  robbery. 
It  was  In  evidence  that  he  had  been  previous- 
ly tried  for  the  same  offense.  He  relied  on 
an  allbL  We  are  not  in  accord  with  his 
contention  that,  In  the  use  of  the  language 
which  we  have  quoted  from  his  bill  of  ex- 
ceptions, the  state's  attorney  did  violence  to 
the  statute  prohibiting  the  reference  to  the 
failure  of  the  accused  to  testify.  To  sanction 
this  view,  it  would  be  necessary  to  assume 
that  the  whereabouts  of  the  appellant  on  the 
day  of  the  robbery  were  known  to  no  one 
but  himself.  Such  an  assumption  does  not 
arise  from  the  evidence,  but  the  contrary 
is  suggested.  He  is  shown  to  have  had  ac- 
quaintances. He  was  in  the  employ  of  the 
Overland  Automobile  Company,  a  business 
concern.  His  occupation  was  such  as  to 
bring  him  in  touch  with  many  people. 

The  state's  ievidence  goes  to  show  that  he 
was  absent  from  the  city  of  Amarillo  during 
a  large  part  of  the  day  upon  which  the 
robbery  took  place ;  that  he  was  seen  on  the 
road  traveled  by  the  offenders  in  various 
places '  in  an  Overland  automobile.  It  may 
be  conceded  that  on  some  of  these  occasions 
there  were  no  others  with  him,  but  it  is  his 
theory  that  it  was  not  he  that  the  state's  wit- 
nesses saw,  and  that  he  was  elsewhere.  To 
meet  the  requirements  of  the  law  whidi  the 
appellant  invokes.  It  would  b^  necessary  that 
the  state  of  the  evidence  be  such  as  to  ex- 
clude the  knowledge  of  his  presence  else- 
where by  others.  Quoting  from  the  opinion 
of  the  court  written  by  Presiding  Judge 
Davidson,  the  court  said: 

"In  order  to  make  this  bill  complete,  it 
should  have  been  sliown  by  its  terms  that  there 
were  no  other  witnesses  present  except  de- 
fendant and  Bolt,  or  it  should  have  shown,  if 
It  was  a  question  of  alibi,  that  there  were  no 
other  witnesses  by  whom  appellant  could  prove 
the  alibi  except  himself."  Huff  t.  SUte,  lOS 
S.  W.  396. 

To  sanction  appellant's  contention  would 
result  In  giving  the  statute  a  construction 
which  has  heretofore  been  rejected,  and  be 
obnoxious  to  the  rule  often  declared  and 
uniformly  followed  by  this  court 

[21  In  the  same  bill  of  exceptions  the  prop- 
osition  is  urged  that  the  district  attorney, 
in  the  course  of  his  argument,  said:  "The 
main  public  road  from  Groom  ran  through' 
the  town  of  Conway."  This  argument  was 
made^  as  shown  by  the  bill,  upon  the  testi- 
mony of  witnesses  by  the  name  of  Walker, 
and  in  connection  with  the  theory  of  tbd 
state  that  the  appellant  was  seen  at  Conway 
on  the  day  the  offeuse  was  committed,  and 
that  be,  at  the  time,  was  en  route  to  Amaril- 
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lo.  The  spedflc  complaint  is  that  tlie  decla- 
ration was  in  the  nature  of  testimony  given 
by  the  state's  attorney  in  his  argument  The 
Walkers  (father  and  son)  txith  declared  that 
they  were  acquainted  with  the  appellant 
One  said: 

"I  live  six  miles  from  Conway,  on  the  public 
road  that  runs  between  Groom  and  Amarillo. 
I  think  that  is  the  main  traveled  road." 

The  other  testified  that  be  saw  a  man^ 
whom  he  took  to  be  the  appellant  riding  in 
an  Overland  automobile  pass  through  Con- 
way going  west ;  that  the  road  through  Con- 
way was  a  puUlc  road  running  east  and  west 
and  that  a  man  coming  from  Claude  and 
going  to  Amarillo  would  be  traveling  west 
It  was  the  theory  of  the  testlmoDy  of  the  ac- 
complice Beam  that  the  appellant  went  from 
Claude  in  the  direction  of  Amarillo,  and  that 
he  and  the  accomplices  s^Murated  after  pass- 
ing through  Groom.  We  think,  if  the  re- 
mark complained  of  was  not  pr(^)erly  based 
upon  the  evidence,  it  was  a  legitimate  in- 
ference from  proven  facts. 

[1]  The  witness  James  W.  Beam,  who  tes- 
tifled  to  the  Idoitity  of  the  appellant  as  one 
of  the  participants  in  the  robbery,  had  been 
convicted  of  robbery,  and  a  bill  of  exceptions 
reflects  the  complaint  of  the  manner  in  which 
his  pardon  was  proved.  It  seems  that  when 
the  witness  was  presented  a  statement  was 
made  by  counsel  for  the  appellant  to  the 
effect  that  they  were  willing  to  admit  that 
the  witness  bad  been  convicted  of  a  felony 
and  had  been  pardoned.  Later,  as  we  un- 
derstand the  record,  an  ofajectiott  was  urged 
against  the  competency  of  the  witness  upon 
the  ground  that  the  counsel  was  mistaken 
touching  the  pardon,  and  in  connection  with 
the  matter  a  i>ardoa  was  introduced  issued 
to  Jim  Beam,  who  had  been  indicted  for  the 
robbery  of  A.  T.  Barney.  The  Judgment  of 
conviction  we  do  not  find  in  the  record.  We 
do  not  feel  called  upon  to  discuss  the  matter 
at  length ;  suffice  It  to  say  that,  in  the  state 
of  the  record  as  presented,  we  think  the 
Identity  of  the  witness  with  the  person  con- 
victed and  pardoned  was  sufficiently  estab- 
lished. Hunnicutt  V.  State,  20  Tex.  App. 
839;  Martin  v.  State,  21  Tex.  App.  11,  IT 
S.  W.  430;  Petty  v.  State,  66  S.  W.  917. 

EVom  LnderhiU  on  Criminal  Evidence,  { 
208,  we  take  the  following  quotation: 

"A  pardon  is  valid,  though  it  incorrectly  state 
the  date  of  the  conviction,  or  even  state  an 
impossible  date,  if  it  was  intended  to  cover, 
and  does  cover  the  offense.  Parol  evidence  is 
admissible  to  Identify  the  person  and  the  par- 
ticular conviction  of  crime  named  in  the  par- 
don." 

The  aufUcimicy  of  the  evidence  is  chal- 
lenged upon  the  theory  that  the  evidence  cor- 
roborating the  accomplice  is  insufficient' 
One  of  the  men  who  committed  the  robbery" 
was  dressed  in  unlonalls,  and  had  a  cloth 
over  his  face  and  a  pistol  in  his  hand,  and 
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was  In  company  with  another  man  in  a  flveJ 
passenger  automobile  which  was  stopped  by 
the  roadside.  A  woman  in  company  with 
Ramey  assisted  In  robbing  him.  This  oc- 
curred while  Barney  and  the  woman  were 
sitting  In  an  automobile  known  as  a  Briscoe 
roadster,  which  Barney  had  bought  for  the 
woman.  After  robbing  him  the  party.  In- 
cluding the  man  in  unionalls,  rode  In  the 
respectire  cars  to  the  point  where  Ramey 
was  bound  and  left.  Later  the  witness  Beam 
and  the  woman  were  arrested  while  in  com- 
pany with  each  other  near  the  place  and  In 
the  Tlcinlty  of  Groom,  at  which  point,  ac- 
cording to  the  witness  Beam,  the  appellant, 
who  had  taken  part  In  the  robbery,  and  wha 
was  the  possessor  and  operator  of  the  flve- 
passenger  car,  had  separated  from  bis  as- 
sociates in  the  robbery.  Beam  and  the  wo- 
man had  been  In  Amarillo  for  some  time. 
Beam  testifled  that  they  were  husband  and 
wife.  They,  while  in  Amarillo,  had  stopped 
at  separate  hotels  and  gone  by  different 
names. 

Ramey  was  an  associate  of  the  woman, 
and  was  expecting  to  receive  a  snm  of  mon- 
ey. This  Beam  learned  through  her,  and, 
according  to  his  testimony,  communicated  to 
the  appellant,  and  upon  this  information  the 
conspiracy  to  rob  Ramey  was  formed  by  the 
three.  There  was  evidence  that.  In  his  ne- 
gotiations for  the  purchase  of  the  car  for 
the  woman,  the  apx>ellant,  who  was  an  au- 
tomobile salesman,  came  In  contact  with  the 
two.  He  was  shown  to  liave  visited  the 
woman  at  her  hotel  on  several  occasions. 
These  visits  and  appellant's  acquaintance 
with  the  woman  were  testifled  to  by  several 
witnesses. 

On  the  day  of  the  robbery,  by  the  testi- 
mony of  witnesses,  Beam  was  placed  in  prox- 
imity, to  the  appellant  in  an  automobile. 
The  route  taken  by  appellant  and  Beam, 
from  the  state's  standpoint,  was  described 
by  Beam  In  detail,  as  was  also  the  route 
taken  by  them  after  the  robbery;  and  par- 
ties along  the  route  testifled  to  circumstances 
tendiuK  to  corroborate  Beam  In  his  state- 
ment with  reference  to  these  occnrrences.  In 
this  connection,  Mrs.  Barker,  who  lived  along) 
the  route,  saw  two  cars  answering  the  den 
scriptlon  given  by  Beam,  in  one  of  which, 
a  flve-passruger  old  car,  one  man  was  riding, 
and  in  the  other  a  man  and  woman,  with 
a  man  standing  on  the  running  board.  This 
Is  In  accord  with  Beam's  description,  also 
the  testimony  of  Ramey ;  and  a  witness  who 
knew  Boouu  testifled  to  having  seen  him  In 
company  with  another  in  the  town  of  Good- 
night, at  a  time  coinciding  with  the  state- 
ment  of   the  accomplice. 

Walker  and  his  son  testifled  to  facts  In 
accord  with  the  statement  of  the  accomplice 
to  the  eflfect  that  after  the  robbery  the  par- 
ties remained  In  company  until  they  reached 
Groom,  and  there  separated,  appellant  going 
to  Amarillo.     Unionalls  were  found  In  the 


automobile  In  the  place  of  business  of  the  ap- 
pellant, as  was  also  a  plstoU  These  were 
identifled  by  the  accomplice  as  those  worn 
and  possessed  by  the  appellant  at  the  time 
of  the  robbery.  The  manner  of  his  dress 
was  also  testifled  to  by  Ramey,  though  he 
was  unable  to  give  any  specific  identification 
of  the  wearing  apparel. 

[4]  It  doubtless  could  not  be  said  that  any 
one  of  the  corroborating  facts  would  meet 
the  requirements  of  the  law,  but,  taken  col- 
lectively, we  think  the  contrary  is  true.  It 
Is  not  essential  that  the  corroborative  facts 
should  identify  the  appellant  as  the  robber. 
If  such  were  the  requirements,  the  testimony 
of  the  accomplice  could  be  dispensed  with. 
The  corroborating  evidence  must  tend  to  con- 
nect the  accused  with  the  offense.  Such  Is 
the  language  of  the  statute.  Code  of  GrinL 
Procedure,  art  801.  Such  Is  the  interpreta- 
tion in  Myers  v.  State,  7  Tex.  App.  6iO; 
Wright  V.  State,  47  Tex  Cr.  E.  433,  84  S.  W. 
593 ;  Kourse  v.  State,  2  Tex.  App.  301 ;  NIte 
V.  State,  41  Tex.  Cr.  R.  852,  54  S.  W.  763. 

In  part,  the  word  "tend"  Is  defined  to 
mean: 

"To  serve,  contribute  or  conduce  in  some 
degree  or  way;  to  have  a  more  or  less  direct 
bearing  or  effect."  Centnry  Dictionary  and 
Webster's  Dictionary. 

"It  does  not  contemplate  conjecture,  but 
that  the  testimony  shall  have  a  tendency  to 
prove  the  averments  in  the  indictment." 
Words  and  Phrases,  vol.  4,  Second  Series,  874. 

[6]  The  corroborating  evidence  must  bo 
more  than  enough  to  raise  a  suspicion,  but 
it  need  not  be  sufficient,  standing  alone,  to 
show  guilt.  Hoyle  v.  State,  4  Tex.  App.  239: 
12  Oyc.  p.  456. 

[6]  Circumstantial,  as  well  as  direct,  evi- 
dence Is  available.    16  Corpus  Juris,  p.  — . 

Aside  from  the  evidence  of  the  accomplice 
to  the  specific  fact  that  the  appellant  had 
aided  in  planning  and  executing  the  robbery, 
the  corroborating  evidence  is  such  that  the 
Jury  may  have  found  that  the  appellant,  soon 
after  the  robbery,  was  in  company  with  the 
accomplices  while  they  were  taking  the  in- 
jured party  to  the  point  where  he  was  bound 
and  left. 

The  witness  Mrs.  Barker,  did  not  identify 
the  appellant  as  the  man  she  saw  driving 
his  car  In  company  with  the  roadster  con- 
taining the  three  parties  mentioned,  but  her 
description  of  what  she  saw.  In  connection 
with  other  facts  and  circumstances  that  have 
been  mentioned,  doubtless  led  the  jury  lo 
the  conclusion  that  the  appellant  was  one  of 
the  parties.  He  had  been  seen  before  in  tho 
vicinity  in  company  with  a  man  whom  the 
jury  doubtless  found  to  be  the  accomplice 
Beam,  and  was  seen  by  the  Walkers  later  on 
his  return  to  Amarillo.  The  evidence  goes 
to  show  that  the  pistol,  and  the  apparel 
which  bore  the  same  appearance  as  that 
worn  by  the  assailant  of  Barney,  and  de- 
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scribed  by  him,  was  found  in  the  car  which 
was  Tinder  the  control  of  the  appellant. 
These,  and  other  facts  to  which  we  have  ad- 
verted, we  think,  are  such  that,  in  view  of 
the  verdict  of  the  Jury,  we  are  not  warrant- 
ed in  concluding  that  the  evidence  other  than 
that  of  the  accomplice  did  not  tend  to  ld«itlfy 
the  appellant  as  one  of  the  offenders. 

[7J  The  fact  that  the  niece  of  Beam  had 
been  associated  with  the  accomplices,  and, 
according  to  Beam's  testimony,  had  at  one 
time  Joined  the  conspiracy,  did  not  require 
that  the  court  instruct  the  jury  to  acquit  the 
appellant  if  the  niece  committed  the  offense. 
We  And  no  evidence  that  raises  the  Issue  as 
to  her  presence  at  the  time  the  offense  was 
committed.  In  cases  in  which  the  state  relies 
on  circumstantial  evidence  alone,  the  courts 
hare  gone  far  in  holding  admissible  evidence 
that  another  may  have  committed  the  offense. 
Dubose  V.  State,  10  Tei.  App.  230;  Taylor  v. 
State,  81  Tex.  Cr.  R.  350,  195  S.  W.  114T. 
Kven  in  cases  of  that  character,  the  evidence 
is  rejected  though  another  have  motive  to 
commit  the  offense  where  there  is  no  evidence 
of  his  opportunity  to  do  so.  Shultz  v.  State, 
13  Tex.  401 ;  Hamlin  v.  State,  39  Tex.  Cr.  K. 
606,  47  S.  W.  656;  Porch  v.  State,  50  Tex.  Cr. 
R.  335,  99  S.  W.  102;  Taylor  v.  State,  87 
Tex.  Cr,  R.  330,  221  S.  W.  615. 

Of  course,  in  cases  where  the  evidence 
raises  the  issue  as  to  whether  the  accused 
or  another  committed  the  offense,  a  charge 
submitting  the  issue  in  an  affirmative  way 
from  the  appellant's  standpoint  should  not 
be  refused.  Wallace  v.  State,  65  Tex.  Cr.  B. 
654,  145  S.  W.  925.  But  in  the  instant  case 
we  do  not  regard  the  evidence  as  raising  this 
Issue. 

[t]  We  think  the  testimony  of  the  witness 
Ramey  that  it  the  former  trial  of  the  ap- 
pellant the  money  taken  from  his  person  at 
the  time  of  the  robbery  had  been  exhibited 
to  him,  and  he  identified  it  as  his  own,  was 
not  objectionable.  If  its  admissibility  was 
questionable,  we  fail  to  appreciate  its  harm- 
ful effect.  The  money  had  been  taken  from 
the  witness  Beaiji  upon  bis  arrest.  The  fact 
that  he  took  it  from  Ramey  was  not  a  sub- 
ject of  controversy. 

An  examination  of  the  additional  matters 
presented  on  the  appeal  reveals  to  us  no 
question  which,  in  our  Judgment,  requires  dis- 
cussion. Nothing  is  presented  for  review 
which,  In  our  opinion,  authorizes  a  reversal 
of  the  Judgment 

It  Is  therefore  affirmed. 

On  Motion  for  Rehearing. 

BAWKINS,  J.  Appellant  insists  that  we 
were  in  error  in  holding  the  language  com- 
plained of  in  argument,  and  which  is  set  out 
in  our  opinion,  was  not  a  reference  to  ap- 
pellant's failure  to  testify.  It  will  be  noted 
that  our  announcement  is  based  on  the  prop- 
osition that,  to  come  within  the  prohibition 
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I  of  the  statute,  the  language  complained  of 
I  must  be  of  such  a  character  as  to  necessarily 
be  an  implication  upon  the  failure  to  testify, 
and  not  one  as  to  failure  to  produce  other 
evidence.  In  our  judgment  the  facts  brought 
the  case  within  the  latter  realm.  However, 
there  can  be  no  doubt  that  the  language  used 
is  on  the  border  line  of  inhibition,  and  upon 
another  state  of  facts  might  be  held  errone- 
ous. We  say  this  much  for  the  purpose  of 
calling  the  attention  of  prosecuting  olScers 
to  the  exercise  of  more  care  in  their  selec- 
tion of  language  when  discussing  a  question 
so  fraught  with  danger.  If  the  purpose  of 
the  argument  was  to  charge  the  defense  with 
the  failure  to  produce  witnesses  other  than 
accused,  words  could  have  been  chosen  whlcla 
would  have  borne  no  uncertain  meaning. 
The  matter  is  not  further  reviewed  because 
we  have  reached  the  conclusion  that  the  mo- 
tion for  rehearing  must  be  sustained  on  an- 
other ground. 

[I]  Upon  a  closer  analysis  of  the  testimony, 
in  the  light  of  the  motion  for  rehearing,  we 
believe  we  were  in  error  in  holding  the  evi- 
dence upon  corroboration  of  an  accomplice 
sufficient  to  meet  the  requirements  of  the 
law.    The  test  is  this: 

"Eliminate  from  the  case  the  evidence  of  an 
accomplice,  and  then  examine  the  evidence  of 
the  other  witnesses  with  the  view  to  ascertain 
if  there  be  inculpatory  evidence— evidence  tend- 
ing to  connect  the  defendant  with  the  offense. 
If  there  is,  the  accomplice  is  corroborated; 
if  there  is  no  inculpatory  evidence,  there  is  no 
corroboration,  though  the  accomplice  may  be 
corroborated  in  regard  to  any  number  of  facts 
sworn  to  by  liim."  Welden  v.  State,  10  Tex. 
App.  400. 

Beam  (the  accomplice)  made  out  a  complete 
case,  hut  In  order  to  apply  the  test  bis 
testimony  will  be  eliminated  from  considera- 
tion, and  the  other  evidence  examined,  for 
the  discovery,  if  possible,  of  inculpatory  facts. 
Our  comments  on  the  evidence,  where  thought 
to  be  necessary  in  Immediate  connection  with 
it,  will  be  placed  in  brackets  in  order  not  to 
confuse  them  with  the  evidence  itself. 

riO]  Ramey  had  been  acquainted  with  ap- 
pellant for  about  five  years;  had  associated 
with  him  some,  and  had  frequent  conversa- 
tions with  him.  He  does  not  undertake  to 
identify  the  party  acting  with  Beam  as  ap- 
pellant. He  says  that  Beam  had  on  a  black 
suit  of  clothes,  and  the  other  party  was 
dressed  in  unlonalls;  this  third  party  was 
rather  bent  over,  and  had  a  white  dirty  rag 
over  his  face;  In  general  appearance  he 
corresponded  with  the  weight  and  height  of 
appellant;  the  party  had  an  old  black  hat 
pulled  tight  down  over  his  ears,  and  he  only 
saw  him  for  an  instant;  he  would  not  testify 
whether  this  third  party  was  a  man  or  wo- 
man. He  did  testify  that  within  his  knowl- 
edge a  woiDan  who  was  supposed  to  be 
Beam's  niece  bad  come  through  with  them 
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In  a  car  from  Kansas,  and  that  the  two  wo- 
men  wore  unionalls;  that  within  his  knowl- 
edge this  niece  wore  unionalls,  espscially 
when  traveling.  Ramey  did  not  even  under- 
take to  say  that  after  be  was  robbed  the  oth- 
er car  proceeded  or  followed  the  one  in 
which  he  was  carried  to  the  place  where  be 
was  tied  and  left,  but  says  that  after  he  had 
been  tied  and  left  In  the  canyon  he  heard 
the  noise  of  only  one  car  starting  on  tbe  hilL 
He  does  not  undertake  to  describe  the  car 
In  which  appellant  was  supposed  to  be  riding 
by  its  make,  or  otherwise  than  it  appeared 
to  be  an  old  car.  A  pistol  was  exhibited  to 
Ramey  during  tbe  trial;  he  testified  that  he 
could  not  say  it  resembled  the  one  the  un- 
identified person  had  at  the  time  of  the  rob- 
bery, but,  as  near  as  he  could  recollect,  be 
had  seen  the  sun  reflect  on  it,  and  be  thought 
it  was  a  silver  gun,  but  would  not  say  for 
certain  whether  It  was  a  silver  gun  or  a 
black  one. 

Mrs.  Allle  Barker  testified  tliat  at  or  abodt 
the  date  of  the  robbery  she  saw  two  cars 
pass  her  place,  going  east;  the  car  leading 
was  an  old-looking  car,  but  she  was  unable 
to  recollect  whether  if  was  a  five-passenger 
car  or  not;  there  was  Just  one  man  in  tlxis 
car;  tbe  other  car  following  just  behind  was 
a  new  car,  with  three  passengers  in  It,  two 
men  and  one  woman.  One  of  tbe  men  In  tbe 
new  car  was  riding  on  the  running  board. 
She  does  not  pretend  to  say  who  the  parties 
were  in  either  car;  she  did  not  know  who 
they  werei,  and  paid  no  particular  attention 
to  them;  all  she  knew  was  ttiat  two  cars 
passed,  such  as  she  had  described.  [Mrs. 
Barker's  evidence  corroborated  Beam  as  to 
the  movements  of  the  cars  after  tbe  robbery, 
but  does  not  In  any  way  aid  in  connecting 
appellant  with  it.  The  man  driving  tbe 
old  car  could  have  been  any  one  else  as  well 
as  he.] 

On  tbe  day  of  tbe  robbery  V.  C.  Kersey 
saw  appellant  In  tbe  town  of  Goodnight  rid- 
ing in  an  Overland  car,  and  he  bad  another 
man  in  the  car  with  him.  This  was  some 
time  about  the  middle  of  the  afternoon.  Wit- 
ness did  not  talk  to  appellant;  he  Just 
stopped  at  the  garage,  got  some  gasoline, 
and  drove  on.  There  was  nothing  unusual 
In  the  occurrence,  according  to  the  witness. 
[The  witness  does  not  undertake  in  any  way 
to  describe  the  man  who  was  with  appellant 
on  this  occasion,  and  neither  does  he  undei> 
take  to  say  that  it  was  the  accomplice 
witness  Beam.] 

The  witnesses  Green  Walker  and  Herman 
Walker  testified  that  on  tbe  day  before  they 
learned  of  tbe  robbery  having  occurred  they 
were  at  Conway  between  8  and  6  o'clock  in 
the  afternoon;  they  saw  a  car  pass  through 
Conway,  going  west,  at  a  high  rate  of  speed; 
they  thought  the  driver  of  the  car  was 
appellant,  and  thought  it  was  on  Overland 
automobile;  they  would  not  testify  positively 
that  the  party  driving  the  car  was  appellant 


but  were  tmder  the  Impression  that  It  was. 

On  tbe  day  of  the  robl)ery,  about  1  o'clock 
in  tbe  afternoon,  witness  Hollman  saw  appel- 
lant and  a  man  whom  he  did  not  know  in  a 
car  on  the  street  in^AmariUo.  He  did  not 
undertalce  to  describe'  the  car,  except  that  it 
was  a  dark  color.  Tbe  man  with  appellant 
was  a  nredlnm-sized  man,  dark  complexioned, 
weighing  from  150  to  160  pounds,  and  rather 
taU.  Witness  saw  this  man  get  out  of  tbe 
car,  go  across  tbe  street,  step  up  on  tbe 
sidewalk,  remain  for  a  little  while,  then 
turn  and  go  back  to  the  car,  where  appellant 
had  remained.  They  drove  ofT  in  the  car  in 
a  westerly  direction,  stopping  in  front  of  tbe 
Amarillo  boteL  Prior  to  this  time  the  wit- 
ness had  seen  a  medium-sized  woman  come 
out  of  the  side  door  of  the  Elk  hotel  and  go 
into  the  Briscoe  Sales  Agency  place  of  busi- 
ness. Witness  did  not  know  who  this  woman 
was,  but  saw  tbe  man  who  was  with  appellant 
go  across  (he  street  to  tbe  Briscoe  Sales 
Agency,  and  saw  him  go  back  to  the  car 
where  appellant  was,  and  then  drive  south. 
Witness  says  this  was  about  1  o'dock  in  tbe 
afternoon.  [There  is  nothing  In  the  record 
which  would  indicate  to  our  minds  whether 
this  description  in  any  way  meets  tbe  de- 
scription of  tbe  accomplice  Beanf,  and  noth- 
ing to  Indicate  whetber  the  man  whom 
Hollman  described  In  any  way  tallies  with 
the  man  whom  Kersey  says  was  with  appel- 
lant at  tbe  time  tbe  gasoline  was  purchased. 
Beam  was  before  the  Jury,  and  the  descrip- 
tion may  have  aided  them;  but  we  have 
nothing  In  tbe  record  to  aid  us  in  appraising 
tbe  value  of  tbe  description.] 

Tbe  testimony  of  tbe  witness  Gray  Is 
unsatisfactory,  and  of  little  probative  force. 
He  claims  that  on  or  al>out  the  date  of  the 
robbery  be  remonbers  that  appellant  came  to 
his  place  of  business  in  a  car,  but  had  no 
recollection  of  who  was  with  blm;  be  would 
not  be  positive  as  to  the  time.  He  could 
not  remember  whether  appellant  told  him 
where  he  had  been.  [This  witness  did  not 
undertake  to  say  what  kind  of  car  appellant 
was  driving  at  tbe  time.]  He  also  recollects 
that  at  some  time  a  woman  drove  into  big 
place  of  business  in  a  Briscoe  car,  which  be 
thinks  was  a  roadster;  and  he  thinks  it  was 
about  an  hour  and  a  half  after  tbe  woman 
left  before  appellant  left.  He  had  no  recol- 
lection of  appellant  taking  an  Overland  car 
out  of  bis  place  of  business  on  tbe  day  of 
tbe  robbery  or  bringing  a  car  back.  Witness 
disclaims  that  he  put  any  overalls  in  a  car 
in  his  place  of  business,  but  said  that  some- 
times they  threw  their  work  overalls  in  the 
cars  that  were  standing  in  there.  Later  on 
tills  witness  says  tliat  be  does  not  remember 
of  any  man  being  at  ills  place  of  business 
with  appellant  on  tbe  day  of  the  robbery; 
that  appellant  was  there  so  frequently  he 
may  have  been  there,  but  he  bad  no  recoUec- 
Uoa  of  it. 

Mr.  Roach,  BheriCC,  testified  that  on  tbe  day 
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(t3s  aw.) 
of  the  robbery  appellant  was  working  for  the 
Texas  Overland  Company  of  Amarlllo;  that 
on  the  next  day  he  went  to  this  place  of 
business  and  a  gun  was  taken  out  of  a  car 
at  this  place,  and  also  some  unlonalls,  two 
pair.  He  could  not  identify  the  pistol  or 
unlonalls  as  being  the  ones  found  in  the  car, 
but  said  they  resembled  the  ones  taken  out 
of  the  car.  [There  is  no  testimony  of  any 
kind  in  the  record  showing  that  the  car  out  of 
which  these  things  were  taken  had  ever  been 
In  the  possession  of  appellant,  or  even  that  it 
was  an  Overland  car.  There  is  no  testimony 
that  appellant  was  driving  this  particular 
car,  or  bad  anything  to  do  with  It  on  the  day 
of  the  alleged  robbery.] 

There  is  some  testimony  in  the  record 
that  am>ellant  was  the  agent  for  the  Willys- 
Eoiight  car,  and  had  been  trying  to  sell  to 
Beam's  wife,  through  Ramey,  one  of  these 
cars.  Appellant  had  been  seen  with  her  on 
one  or  two  occasions  prior  to  the  robbery, 
and  was  seen  talking  to  her  in  Amarillo  on 
the  day  of,  and  prior  to,  the  robbery. 

The  foregoing  constitutes  all  the  salient 
testimony  before  us,  outside  of  the  evidence 
of  Beam,  the  accomplice.  Beanr  and  his  wife 
were  'confessedly  i>artles  to  the  robbery. 
That  some  other  party  aided  them  is  estab- 
liBbed  by  Ramey;  but  that  such  party  was 
appellant  is  not  sufficiently  shown,  even 
though  he  may  have  been  seen  in  their 
company,  and  was  associating  with  them 
before  the  robbery.  Roguemore  v.  State,  54 
Tex.  Cr.  R.  692, 114  S.  W.  140.  The  corrobo- 
rating evidence  must  of  itself,  and  without 
the  aid  of  the  testimony  of  the  accomplice, 
tend  in  some  degree  to  connect  the  accused 
with  the  commission  of  the  offense.  Hoyle  ▼. 
State,  4  Tex.  App.  245.  The  purpose  of  the 
statute  was  to  prohibit  a  conviction  unless 
there  was  some  evidence  entirely  outside  that 
of  the  accompfloe,  which  of  Itself,  and  with- 
out the  aid  of  the  accomplice,  tends  at  least 
to  connect  accused  with  the  offense  oonunlt- 
ted.  We  have  become  convinced  that  the 
evidence  as  it  appears  in  the  record  before  us 
falls  short  of  meeting  the  tests  required. 
No  inculpatory  facts  are  shown  which  come 
to  the  aid  of  the  accomplice  •  in  embracing 
appellant  in  the  unlawful  enterprise.  There 
Is  some  corroboration  as  to  some  facts  sworn 
to  by  him  relative  to  the  movements  of  the 
cars  BubscQuent  to  the  robbery;  but  the  ex- 
tent of  it  is  only  that  some  cars,  occupied  by 
somebody,  moved  in  the  manner  claimed  by 
Beam.  No  witness  Identifies  appellant  in 
this  connection,  and  no  witness  Identifies 
appellant  and  Beam  as  having  been  seen 
together  in  a  car  on  the  day  of  the  robbery. 

Having  reached  the  conclusion  that  the 
corroborative  evidence  is  Insufficient,  the  mo- 
tion for  rehearing  is  granted,  the  Judgment 
of  affirmance  is  set  aside,  and  the  judgment 
of  the  trial  court  Is  reversed,  and  the  cause 
remanded. 
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Ex  parte  LINE.     (No.  6714.) 


(Court  of  Cruninal  Appeals  of  Texas.   Nov.  30, 
1921.) 

1.  Habeas  corpus  «=9e5(l)— To  Jostify  refusal 
of  baH,  tsstlmony  must  iio  uncoaflioting  aid 
oonvlaelsg  that  the  aoeused  would  reoelvs  the 
dsatli  psnalty  oa  trial. 

To  jvstif;  a  refusal  of  baU,  the  testimony 
in  habeas  corpus  proceedings  must  not  be  in 
such  a  condition  of  doubt  and  conflict  as  to 
leave  uncertain  the  guilt  of  the  accused,  but 
must  be  convincing  that  on  trial  he  would  re- 
ceive the  death  penalty. 

2.  Habeas  oorpus  <Ss»U(l)— Evidenos  held  not 
sufflciest  to  show  that  on  trial  accused  would 
receive  the  death  penalty. 

Evidence  in  habeas  corpns  proceeding  held 
not  sufficient  to  show  that  on  trial  the  accused 
would  receive  the  death  penalty,  and  so  to  jus- 
tify the  refusal  of  balL 

Appeal  from  District  CJourt,  Eastland 
County ;   E.  A.  Hill,  Judge. 

Lloyd  Line  was  committed  to  custody  aft- 
er an  examination  before  a  justice  of  the 
peace  on  the  charge  of  murdor,  and  sued  out 
a  writ  of  habeas  corpus,  seeking  baU.  From 
an  order  denying  ball,  he  appeals.  Order 
reversed,  and  ball  granted. 

J.  W.  Strode,  of  Banger,  and  Burkett,  An- 
derson ft  Orr,  of  Eastland,  for  appellant. 

R.  O.  Storey,  Asst  Atty.  Gen.,  tor  the 
State. 


LAimMORE,  J.  This  is  an  appeal  from 
an  order  of  the  Eighty-eighth  district  court, 
of  Eastland  county,  denying  ball  to  the.  ap- 
pellant From  the  record  it  appears  that  he 
had  been  committed  to  custody  following  an 
examining  trial  before  a  justice  of  the  peace 
on  a  charge  of  murder,  and  that  he  sued  out 
his  writ  of  habeas  corpus  in  the  district 
court,  seeking  bail,  which  upon  hearing  was 
refused. 

The  testimony  of  fotir  witnesses  appears 
In  the  record.  None  of  them  saw  the  homi- 
cide. One  of  said  witnesses  was  an  officer, 
who  testified  that  on  the  night  of  November 
11, 1921,  one  Stella  Winks  drove  up  to  where 
he  was,  in  a  car  In  which  was  the  dead  body  - 
of  Joe  Frelbrlch.  Later,  but  how  much  la- 
ter does  not  appear,  the  officer  found  appel- 
lant and  one  Barney  Barnes  in  a  car  togeth- 
er, and  arrested  them  and  brought  them  to 
the  office  of  the  justice  of  the  peace. 

Judge  McPatter,  the  justice  of  the  peace 
who  held  the  examining  trial,  swore  that  he 
examined  the  body  of  Frelbrlch,  and  found 
on  same  a  watch,  a  pocket  knife,  a  couple  of 
rings,  and  a  pocketbook,  and  some  money 
amounting  to  about  $28.  The  hook  or  eye  of 
the  swivel  of  the  watdi  was  pulled  out,  and 
he  found  no  watdi  chain.  '  Deceased  was 
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CSez. 


tiHot  near  the  left  nipple,  the  ball  going 
tJirough  the  body. 

Bin  Farrell  swore  that  be  was  the  son  of 
Rosa  Farrell,  and  that  on  the  night  In  ques- 
tion he  saw  appellant  and  one  Johnnie  Boyd 
at  bis  mother's  house,  and  that  Stella  Winks 
and  deceased  were  ^iso  there ;  that  the  latter 
couple  left  the  house,  and  that  about  five 
minutes  after  they  had  gone  ai>peIIaBt  and 
Boyd  also  left;  and  that  within  five  or  ten 
minutes  after  appellant  and  Boyd  left  he 
heard  a  shot  Later  appellant  came  back  to 
the  house  and  stayed  a  while,  and  left  again. 
Witness  heard  nothing  said  by  appellant 
while  at  his  home. 

Bosa  Farrell  testified,  but  her  statements 
are  somewhat  Incoherent  She  eald  that  oa 
the  11th  of  November  appellant  and  Johnnie 
Boyd  came  to  her  house  in  the  afternoon, 
and  stayed  some  time,  and  went  away,  but 
later  came  back  and  remained  imtll  about 
7  o'clock.  She  said  that  on  these  occasions 
appellant  was  talking  to  her  about  hl-Jack- 
Ing  somebody.  She  also  testified  that  Stella 
Winks  and  deceased  were  at  her  home  that 
night  and  left  and  that  some  time  after 
they  went  away  appellant  came  In  and  want- 
ed to  borrow  her  gun,  and  said  something 

about    wanting    to    drive    those    s s    of 

b s  away  from  there.    She  refused  to  let 

him  have  the  gun,  and  he  went  away.  A 
short  time  after  appellant  and  Boyd  went 
away,  and  while  witness  was  reading,  she 
heard  a  shot  Still  later  appellant  came 
back  and  wanted  her  to  give  him  a  drink  of 
liquor,  snylng  that  he  wanted  to  steady  his 
nerves  until  he  got  to  town.  This  appears 
to  be  about  the  substance  of  the  testim<my  as 
we  gather  It  frcan  the  record  before  us. 

[1,2]  We  are  unable  to  conclude  from  this 
evidence  that  the  state  has  made  out  a  case 
in  which,  by  proof  evident  we  are  led  to  be- 
lieve that  upon  trial  appellant  would  be 
convicted  and  receive  the  death  penalty. 
There  appears  nothing  to  show  any  animus 
or  ill  will,  on  the  part  of  appellant  toward 
deceased.  Stella  Winks  did  not  testify,  nor 
did  any  other  person  give  evidence,  as  to  the 
facts  and  circumstances  immediately  sur- 
rounding the  shooting.  Appellant  is  not 
shown  to  have  been  in  possession  of  a  pistol 
prior  to  the  shooting,  nor  to  have  been  any 
nearer  the  scene  of  the  shooting  than  the 
home  of  Rosa  Farrell.  If  the  puri>ose  of  the 
killing  was  robbery,  none  of  the  property  of 
Frelbrlch  was  found  in  the  possession  of,  or 
traced  to,  appellant  The  evidence  seems  to 
point  to  Johnnie  Boyd  with  about  as  much 
certainty  as  to  appellant.  We  are  of  opinion 
that  the  testimony  must  not  only  make  out 
a  case  sufBciently  to  make  us  l>elieve  that 
this  accused  would  receive  the  death  penalty 
npoa  trial,  but  such  testimony  must  not  be 
in  such  condition  of  conflict  and  doubt  as  to 


leave  uncertain  the  guUt  of  the  party  sedc- 
ing  bail. 

The  Judgment  of  the  trial  court  will  be  re- 
versed, and  ball  granted  in  the  sum  of 
$6,000. 


PAINTER  V.  STATE.     (No.  6480.) 

(Court  of  Criminal  Appeals  of  Texas.    Nor.  30. 
1921.) 

1.  Vagrancy  ®s» I— Elements  of  offense  stated. 

To  convict  a  defendant  of  vagrancy  under 
Vernon's  Ann.  Pen.  Code  1916,  art.  834,  subd. 
C,  as  a  person  having  no  visible  means  of 
Uvellbood,  the  state  must  prove  that  defendant 
was  able  to  worlc,  that  she  had  no  property  to 
support  her,  that  she  bad  no  reasonable  con- 
tinuous employment  at  a  lawful  occupation, 
and  bad  no  fixed  and  regular  income  from  prop- 
erty or  investments. 

2.  Vagraney  <3=a3— Evidence  held  Insuffldent  to 
•how  aooused  did  not  have  means  of  support. 

In  a  prosecution  for  vagrancy  because  of 
having  no  visible  means  of  support,  evidence 
that  defendant  was  not  seen  going  to  or  re- 
turning from  any  place  of  occupation,  but  not 
showing  that  she  had  no  lawful  occupation  with- 
in her  home,  or  that  she  received  no  income 
from  investments  or  other  property  Aeld  in- 
sufficient to  sustain  a  conviction. 

3.  Criminal     law     $=9306— No     presumptions 
against  accused. 

In  a  prosecution  for  crime,  there  are  no 
presumptions  against  accused. 

Appeal  from  WUliamson  County  Court; 
P.  D.  Love,  Judge. 

Blanche  Painter  was  convicted  of  yagran- 
cy,  and  she  appeals.  Reversed  and  remand- 
ed. 

W.  C.  Wofl'ord,  of  Taylor,  for  appelant 

Dan  Moody,  Co.  Atty.,  of  Taylor,  and  R. 

O.  Storey,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORE,  J.  Appellant  was  convict- 
ed in  the  county  court  of  WiUiamson  county 
of  the  offense  of  vagrancy,  and  her  punish- 
ment fixed  at  a  fine  of  $50. 

The  particular  form  of  vagrancy  charged 
against  appellant  was  that  defined  in  subdi- 
vision C  of  article  634,  Vernon's  P.  C,  it 
being  charged  that  she  was  a  iwrsoa  able  to 
work,  having  no  property  to  support  her, 
and  who  had  no  visible  or  known  means  of  a 
fair,  honest  and  reputable  livelihood.  But 
one  question  is  presented  on  appeal,  and  that 
is  the  sufficiency  of  the  testimony  to  support 
the  judgment  of  guilt.  An  examination  of 
the  statement  of  facts  discloses  that  appel- 
lant had  lived  at  the  same  place  in  the  town 
of  Taylor,  In  WilliamsMi  county,  for  the 
past  six  years;  that  she  owned  her  own 
home,   same  being  a   bouse   of   some  four 
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rooma.  The  state  Introduced  five  witnesses 
whose  testimony  was  substantially  the  same. 
Said  witnesses  stated  they  had  known  appel- 
lant during  the  past  several  years,  and  that 
she  seemed  able  to  work.  Each  one  of  them 
alao  stated  that  they  knew  of  no  work  that 
she  did,  and  of  no  other  property  that  she 
possessed,  and  of  no  Income  that  she  derived 
from  any  Investments,  and  that  they  had  not 
seen  her  doing  any  work,  and  had  not  seen 
her  going  to  or  from  any  work.  Each  of 
these  witnesses  testified  on  cross-ezamina- 
tlou  that  they  did  not  know  whether  aiH?el- 
lant  was  rich  or  poor,  or  whether  she  owned 
property  outside  of  the  town  of  Taylor;  that 
she  did  not  visit  them,  nor  had  they  ever 
visited  her;  that  she  might  do  work  of  which 
they  knew  not,  and  that  she  might  receive 
an  Income  of  which  they  knew  nothing.  It 
was  also  in  evidence  that  she  lived  in  what 
was  called  by  the  witnesses  the  restricted 
district,  bat  no  explanation  appears  in  the 
record  of  what  is  meant  by  this.  The  tax 
assessor  of  Williamson  county  also  testified 
that  appellant  rendered  her  home  for  taxes 
in  1920  and  1921  at  a  valuation  of  $250.  One 
of  the  witnesses  testified  that  appellant  and 
some  other  girls  boarded  with  her,  taking 
two  meals  each  day  with  her,  and  that  ap- 
pellant paid  for  ber  meals. 

[1]  Subdivision  C  of  article  634,  Vernon's 
P.  C,  defining  vagrancy,  is  as  follows: 

"All  persons  able  to  work,  have  no  property 
to  support  them,  and  who  have  no  visible  or 
known  means  of  a  fair,  honest  and  reputable 
livelihood.  The  term  'visible  or  known  means 
of  a  fair,  honest  and  reputable  livelihood,'  as 
used  in  this  article,  shall  be  construed  to  mean 
reasonably  continuous  employment  at  lome 
lawful  occupation  for  reasonable  compensation, 
or  a  fixed  and  regular  income  from  property 
or  other  investments,  which  Income  is  suffi- 
cient for  the  support  and  maintenance  of  such 
person." 

[2,  3]  In  order  to  convict  ai^ellant  for  the 
offense  thus  defined,  the  state  would  have  to 
prove  beyond  a  reasonable  doubt:  First,  that 
appellant  was  able  to  work;  second,  that 
she  had  no  property  to  support  her;  third, 
that  she  had  no  reasonably  continuous  em- 
ployment at  some  lawful  occupation  for  rea- 
sonable compensation,  and  that  she  had  no 
fixed  and  regular  Income  from  property  or 
other  Investments  sufiScient  for  her  support 
and  maintenance.  The  state  seems  to  have 
established  proposition  No.  1.  Upon  the  sec- 
ond, proposition,  the  proof  shows  that  appel- 
lant owns  a  home  and  has  a  fixed  habitation, 
and  seems  to  have  had  for  sis  years.  Upon 
the  latter  part  of  the  third  proposition,  the 
record  appears  to  be  absolutely  silent.  Did 
appellant  own  property  outside  of  Taylor? 
Tlie  witnesses  say  they  do  not  know.  Had 
she  a  fixed  income  from  investments?  The 
witnesses  say  they  do  not  know.    Does  she 
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perform  any  legitimate  voA  In  her  house 
from  which  she  derives  an  Income?  The 
witnesses  say  they  do  not  know.  If  the  In- 
ference Is  to  be  drawn  or  sought  that  appel- 
lant is  engaged  In  such  course  of  living  as 
to  make  of  her  a  person  coming  within  any  of 
the  other  definitions  of  a  vagrant  under  the 
terms  of  article  634,  supra,  it  would  seem 
that  ofiScers  and  other  witnesses  in  the  town 
of  Taylor  might  be  obtained  to  show  such 
facts.  There  are  no  presumptions  against 
one  charged  with  crime.  Until  the  contrary 
was  made  to  appear,  this  appellant  would 
be  presumed  to  have  an  Income  from  invest- 
ments, or  to  have  property  somewhere  to 
take  care  of  her.  or  to  receive  money  from 
some  legitimate  source.  Regardless  of  what 
suspicions  may  be  cast,  in  order  to  convict 
of  crime  in  this  state  there  must  appear 
more  in  the  record  than  the  negative  testi- 
mony of  five  witnesses,  only  one  of  whom  Is 
shown  to  even  have  a  speaking  acquaintance 
with  appellant  and  none  of  whom  testify 
to  having  seen  anything,  or  to  know  any- 
thing, or  to  having  heard  her  say  or  Indicate 
that  her  means  of  livelihood  was  not  legiti- 
mate. Certainly  there  are  banks  and  a  post 
offlce  in  Taylor  through  which  money  or  in- 
come from  outside  sources  would  ordinarily 
come.  There  must  be  ofllcers  with  ability  to 
ferret  out  and  detect  if  appellant  be  engaged 
in  an  occupation  whoee  character  would  sub- 
ject her  to  prosecution  as  a  vagrant  We 
have  carefully  examined  the  testimony  of 
each  of  the  witnesses,  and  are  unable  to 
bring  ourselves  to  the  belief  that  same  fair- 
ly supports  the  Inference  of  guilt  necessary 
to  support  the  verdict  So  believing,  the 
judgment  of  the  trial  court  is  reversed,  and 
the  cause  Demanded. 


JETTY  V.  STATE.     (No.  6407.) 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 
•       80, 1921.) 

I.  Criminal  law  $=3603(9)  —  Application  for 
continuance  for  absence  of  witness  held  in- 
sufficient. 
~'  An  api^cation  for  continuance  on  the 
ground  that  one  of  defendant's  witneeses  was  a 
"drug  addict,"  and  that  on  the  night  of  the 
day  the  case  went  to  trial,  January  17th,  coun- 
sel was  unable  to  converse  with  such  witness 
because  under  the  influence  of  drugs,  was  de- 
ficient where  it  wholly  failed  to  state  that  there 
was  no  reasonable  expectation  of  procuring  the 
attendance  of  the  witness  during  the  term  of 
court  then  in  session  by  postponement  to  a 
future  day  thereof,  the  case  not  going  to  the 
jury  until  three  days  thereafter,  and  there  be- 
ing no  showing  that  witness  was  still  incapaci- 
tated to  testify  at  that  time. 
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2.  CrImlMl  law  «salO&l  (I)— Bill  of  exMptloM  < 
should  not  oonslat  of  questions  and  answers. 

Bills  of  exceptionB  couaisting  entirely  of 
questions  and  answers  and  rulings  of  the  court 
do  not  comply  with  the  requirements. 

3.  Ciimlnal  law  «=3l09l(3)— Bill  of  exoeptlon* 
held  Bot  to  show  error. 

Bill  of  exceptions  in  a  homicide  esse  com- 
plaining that  upon  the  redirect  examination  of 
witness  the  district  attorney  framed  his  ques- 
tions assuming  that  deceased's  brains  had  been 
beaten  out  did  not  show  error,  where  the  bill 
nowhere  stated  that  this  had  not  been  shown. 

4.  Criminal  law  «=>II20(8)— Bill  of  axoaptioat 
held  vague  and  Insufficient. 

Bill  of  exceptions  complaining  that  while  a 
witness  was  testifying  he  was  asked,  "Did  you 
ever  hear  her  talk  to  him  about  the  criminal 
records  of  his  brother?"  presented  nothing  for 
review,  where  it  was  silent  aa  to  whom  refer- 
ence was  made. 

5.  Crlgilnal  law  «=340e(2)— Statements  made 
to  offloer  admissible. 

An  officer  may  testify  as  to  statements  made 
to  him  by  accused  when  not  under  arrest. 

6.  Criminal  law  «=>I09I(3)— Bill  of  axoeptlona 
held  Incomplete,  and  not  to  show  error. 

A  bill  of  exceptions  simply  showing  a  ques- 
tion, but  no  answer,  of  the  witness,  was  in- 
complete and  insufficient,  where  it  did  not  con- 
tain information  sufficient  to  enable  the  court 
to  appraise  the  daimed  harmful  effect. 

7.  Homicide  ^9300(1)— Requested  Instructions 
held  unnecessary. 

In  a  prosecution  for  murder  of  wife,  court 
did  not  err  in  refusing  to  charge  that,  if  ac- 
cused expected  to  find  some  other  man  in  his 
wife's  room  and  anticipated  an  attack  from 
Mm,  he  bad  a  right  to  arm  himself  with  a  pis- 
tol before  going  there,  where  the  court  in  no 
way  restricted  accused's  right  of  self-defense. 

8.  Criminal  law  «=>!  1 19(4)— Offer  to  Introdaco 
evidence  held  not  shown  to  be  erroneous. 

In  a  prosecution  for  murder  of  wife,  it 
cannot  be  said  that  a  remark  of  the  district  at- 
torney during  cross-examination  of  character 
witness  for  accused  that  the  state  "wanted  to 
show  that  appellant  [accused]  was  not  virtu- 
oua"  vaa  erroneous,  where  the  bill  of  exceptions 
did  not  show  whether  this  trait  of  character 
had  or  had  not  been  put  in  issue  by  accused, 
and  stated  nothing  from  which  it  might  be 
known  that  in  some  way  the  suggestion  was  not 
pertinent,  or  that  evidence  upon  that  issue  was 
introduced. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Bobt.  B.  Seay,  Judge. 

Arthur  Jetty  was  convicted  of  manslangli- 
ter,  and  appeals.    Affirmed. 

See,  also,  211  S.  W.  945. 

B.  6.  Storey,  Asst.  Atty.  Gen.,  for  tbe  State. 

HAWKINS,  J.  Appellant  was  Charged 
with  the  murder  of  his  wife.  Conviction  for 
manslaughter  followed,  with  punishment  as- 
sessed at  five  years  in  the  penitentiary. 


We  do  not  regard  it  aa  necessary  to  set  tlie 
testimony  out  at  length.  Appellant's  mar- 
riage seems  to  have  been  one  of  those  hurried 
and  unfortunate  anions  entered  Into  a  few 
months  before  he  sailed  for  France  with  the 
American  Expeditionary  Forces.  During  his 
absence  and  after  his  return  his  wife's  con- 
duct was  not  of  an  exemi^ary  character.  The 
evidence  Is  amply  sufficient  to  support  the 
yerMtt. 

[1]  The  case  went  to  trial  on  January  17th. 
On  the  next  day  appellant  filed  a  motion  to 
withdraw  his  announcement  and  ccmtlnue 
the  ca.se  on  account  of  the  condition  of  one 
of  his  witnesses,  Mrs.  Etta  Winrod.  Said  wit- 
ness is  averred  to  have  been  a  "drug  addict" 
On  the  night  of  January  17th  when  counsel  at- 
tempted to  converse  with  her  she  was  under 
the  Influence  of  morphine,  opiates,  and  drugs, 
and  was  unable  to  remember  facts  or  relate 
them  in  detail,  lliere  is  no  averment  in  the 
motion  that  witness  was  not  in  the  same  oon- 
ditl(Hi  when  the  trial  was  biegun.  The  appli- 
cation Is  for  continuance.  It  is  deficient  in 
that  it  whoUy  fails  to  state  that  there  was  no 
reasonable  expectation  of  procuring  the  at- 
tendance and  testimony  of  such  witness  dur- 
ing the  term  of  court  then  in  session  by  a 
iwstponement  to  a  future  day  thereof.  The 
case  did  not  go  to  the  Jury  until  January 
20th.  There  is  no  showing  that  witness  was 
still  incapacitated  to  testify  at  that  time. 
Sweeney  v.  State,  59  Tex.  Cr.  B.  373,  128  S. 
W.  390. 

[1-6]  Bills  of  exceptions  Nog.  2,  3,  and  4 
consist  entirely  of  questions  and  answers  and 
rulings  of  the  court  We  wish  again  to  ex- 
press our  disapproval  of  bills  In  this  form. 
They  do  not  comply  with  the  requirements. 
See  Vernon's  O.  C.  P.  p.  687,  note  21.  It  may 
sometimes  be  necessary  for  the  trial  Judge 
to  direct  the  lncorix>ration  of  questions  and 
answers  for  the  aid  of  this  court,  but  in  the 
first  Instance  they  should  not  be  presented 
in  this  form.  In  so  far  aa  we  have  been  able 
to  discover  from  the  bills  in  their  present 
condition  no  reversible  error  is  shown.  One 
Is  apparently  complaining  that  upon  redirect 
examination  of  a  witness  the  district  attor- 
ney framed  his  questions  assuming  that  de- 
ceased's brains  had  been  beatot  out.  Hie 
bill  nowhere  states  that  this  had  not  been 
shown.  Another  recites  that  while  a  witness 
was  testifying  she  was  asked:  "Did  you 
ever  hear  her  talk  to  him  about  the  crimi- 
nal records  of  his  brother?"  The  bill  is 
silent  as  to  whom  reference  Is  made.  The 
fourth  bill  presents  objections  to  an  officer 
testifying  what  statements  were  made  to 
him  by  appellant.  We  think  same  were  ad- 
missible. Appellant  was  not  under  arrest  at 
the  time.  Bill  No.  6  is  Incomplete  and  shows 
no  answer  of  the  witness.  If  the  question 
itself  Is  excepted  to,  sufficient  information  is 
not  given  in  the  bill  to  enable  this  court  to 
'appraise  the  claimed  harmful  eflfect 
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Tbe  charge  on  Insanity  was  excepted  to  on 
the  gronnd  that  It  was  merely  an  absttact 
statanent  of  the  law,  and  did  not  apply  nor 
att«npt  to  apply  the  law  to  the  facts.  An 
examination  ot  tbe  charge  given  reveals  It 
to  be  one  so  frequently  approved  by  tills 
court,  not  only  in  its  general  terms,  bnt  in 
tlie  application  as  well,  that  we  deem  it  un- 
necessary to  s6t  It  out  or  cite  anthorities  in 
snpport  of  It  It  therefore  follows  that  the 
court  committed  no  error  in  refusing  the 
special  charge  on  the  same  subject 

[7]  Two  special  charges  were  requested  to 
the  rfTect  that,  if  appellant  expected  to  find 
some  other  man  in  his  wife's  room,  and  an- 
ticipated an  attack  from  him,  appellant  had 
a  right  to  arm  himself  vrith  a  pistol  before 
going  there.  The  court  in  no  way  restricted 
appellant's  right  of  self-defense,  and  thpre- 
fore  no  necess^lty  existed  for  such  instructions 
to  be  given.  See  cases  cited  in  Branch's  Ann. 
P.  C.  i  1950,  p.  low. 

[•]  We  gather  from  bill  of  exceptions  No. 
9  that  during  the  cross-examination  of  the 
witness  Fllppen,  who  was  a  character  wit- 
ness for  accused,  the  district  attorney  re- 
marked that  the  state  "wanted  to  show  that 
appellant  was  not  virtuous."  Whether  this 
trait  of  character  bad  or  had  not  been  put 
in  Issue  by  appellant  Is  not  shown  by  the 
bill.  Nothing  is  stated  from  which  we  may 
know  that  in  some  way  the  suggestion  was 
not  pertinent  No  evidence  upon  that  issue 
1»  shown  by  the  bill  to  have  been  introduced, 
but  the  expression  by  the  prosecution  of  a 
desire  to  offer  it  is  the  matter  to  which  ex- 
ception is  taken.  We  cannot  determine 
whether  an  error  was  committed. 

Finding  no  errors  in  the  record  which 
would  require  a  reversal,  tbe  judgment  of 
the  trial  court  is  affirmed. 


EX  parte  HATFIELD.     (No.  6682.) 

(Conrt  of  Oriminal  Appeals  of  Texas.     Nov. 

23,  1921.    Rehearing  Denied  Dec. 

21,  1921.) 

1.  Habeas  oorpas  «=>92(2)— Court  may  not  de- 
termine ODilt  or  lanooenoe,  but  only  whether 
party  has  shown  himself  not  to  be  a  fugitive 
from  luttlee. 

In  habeas  corpus  proceeding  by  one  ar- 
rested on  an  extradition  warrant  the  court 
has  no  power  to  consider  the  evidence  as  af- 
fecting the  guilt  or  innocence,  that  being  a 
prerogative  of  the  courts  of  Kentucky,  tbe  de- 
manding state,  bnt  may  only  consider  whether 
the  applicant  has  shown  himself  to  be  not  a 
fugitive  from  Jnstiee. 

2.  Habeas  corpus  (&=>85(2)— Burden  Is  on  par- 
ty arrested  to  show  that  he  is  not  a  fugitive. 

In  habeas  corpus  for  release  after  arrest 
upon   an   extradition  warrant,   the    burden  is 


upon  the  applicant  to  show  that  he  Is  not  a 
fugitive  from  justice. 

3.  Habeas  oorpus  ^=>85(2)  —  Aocuseifs  own 
testimony  held  Insuffloient  to  show  him  not 
a  fugitive. 

The  testimony  of  accused  alone  in  habeas 
corpus  for  release- after  arrest  on  an  extradition 
warrant  cannot  be  taken  as  safficient  to  show 
him  beyond  the  bounds  of  the  demanding  state 
at  the  time  alleged  in  the  pleadings. 

4.  Habeas  corpus  ^=3 1 03— One,  shown  to  have 
been  aotually  wItMa  the  demanding  state 
within  tbe  period  of  limitation  and  having 
left,  will  ordinarily  be  held  a  fugitive. 

In  habeas  corpus  by  one  arrested  under  an 
extraditioni  warrant  if  accused  has  not  been 
in  the  demanding  state  and  is  sought  solely 
by  virtue  of  some  theory  of  constructive  pres- 
ence, be  'Kill  be  discharged,  but  where  it  is 
shown  that  he  was  actually  within  the  demand- 
ing state  at  a  time  within  the  period  of  limita- 
tion against  the  prosecution  of  the  offense 
charged,  and  that  he  has  left  said  state,  he  will 
ordinarily  be  held  a  fugitive  from  justice. 

5.  Habeas  corpus  $s>85  (2)— Evidenoe  held  not 
to  show  that  defendant  did  not  commit  orlme 
within  demanding  state. 

In  habeas  corpus  for  release  after  arrest 
on  an  extradition  warrant  applicant's  testi- 
mony, including  identification  of  letters  from 
prosecuting  witness,  held  not  to  show  conclu- 
sively tiiat  if  defendant  did  obtain  certain 
Liberty  Bonds  by  false  pretense,  he  did  not 
get  them  within  the  bounds  of  the  demanding 
state,  so  that  the  warrant  should  be  upheld. 

6.  Habeas  corpus  «=392(2)— Conrts  will  not 
oonsider  whether  prosecution  was  malicious 
or  for  oolleotlng  debts. 

In  habeas  corpus  for  release  from  arrest 
under  an  extradition  warrant  where  the  requi- 
sition is  based  upon  an  indictment  apparently 
regular  and  certified  to  by  the  Governor  of 
the  demanding  state,  the  court  will  not  pass 
upon  any  matters  of  defense  nor  on  a  charge 
that  the  proceedings  were  instigated  by  malice, 
or  to  annoy  or  harass  petitioner  or  for  col- 
lecting a  debt 

Appeal  from  District  Court  Caldwell 
County;  M.  C.  Jeftrey,  Judge. 

Ulcy  R.  Hatfield  was  arrested  under  an 
extradition  warrant  and  he  sought  relief 
from  such  restraint'  upon  habeas  corpus  in 
the  district  court  and  was  remanded,  and 
he  appeals.    Affirmed. 

E.  B.  Coopwood,  of  Locktaart  and  Brooks, 
Hart  &  Woodward,  of  Austin,  for  appellant 

R.  O.  Storey,  Asst  Atty.  Gen.,  ftor  the 
State. 

LATTIMORB,  3.  Appellant  was  arrested 
under  an  extradition  warrant  Issued  by 
Gov.  Neff,  of  this  state,  upon  a  requisition 
from  the  state  of  Kentucky,  and  sought  re- 
lief from  such  restraint  upon  a  habeas  corp- 
us hearing  before  Hon.  M.  C.  Jeffrey,  judge 
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of  the  Twenty-Seccmd  district,  by  whom  he 
was  remanded  and  from  which  judgment 
this  appeal  was  prosecuted.  An  opinion 
herein  has  been  delayed  In  order  that  we 
might  further  investigate  the  many  authori- 
ties presented  In  the  able  brief  for  appel- 
lant. 

When  requisition  papers  are  presented  to 
the  Governor,  two  questions  arise,  vlz.t  First, 
Is  the  person  demanded  substantially  charg- 
ed by  Indictment  or  complaint  with  the  com- 
mission of  an  offense  against  the  laws  of  a 
demanding  state;  and,  second,  is  he  a  fugi- 
tive from  the  Justice  of  such  state?  We 
pretermit  any  discussion  of  the  interesting 
legal  matters  i)ertalnlng  to  the  first  ques- 
tion mentioned,  as  appellant  has  raised  no 
objection  to  the  sufficiency  of  the  indictment 
against  him  or  the  regularity  of  the  pro- 
ceedings up  to  his  arrest.  By  various  propo- 
sitions it  is  here  urged  that  appellant  is  not 
a  fugitive  from  justice,  and  that  unless  be 
is  such  he  cannot  be  legally  extradited; 
that  he  was  not  within  the  bounds  of  the 
state  of  Kentuclsy  at  the  time  alleged,  in 
the  copy  of  the  indictment  attached  to  the 
requisition,  as  being  that  of  the  commission 
of  the  offense  charged  against  him;  and 
that  the  courts  of  Texas  have  the  right  to 
hear  evidence  on  such  issue  and  determine 
same  in  his  favor  and  order  his  release. 

From  the  copy  of  the  indictment  men- 
tioned, it  appears  that  the  offense  charged 
was  the  obtaining  of  nine  Liberty  Bonds  of 
the  aggregate  value  of  $750  from  one  Marga- 
ret Goury  in  a  named  county  in  the  state 
of  Kentucky  by  representing  to  her  that  ap- 
pellant had  an  orange  grove  in  Florida;  the 
date  of  the  offense  being  laid  as  of  October 
10,  1921. 

Beside  certain  character  witnesses,  appel- 
lant's case  rested  on  his  own  statement  that 
In  October,  1919,  he  spent  three  weeljs  in 
Lexington,  Ky.,  and  there  met  Margaret 
Gorey  from  whom  he  borrowed  $100;  that 
at  the  end  of  said  three  weeks  he  went  to 
Columbus,  Ohio,  and  while  there  perfected 
arrangements  to  borrow  other  money  from 
Margaret  Gorey,  who  came  to  Columbus,  ac- 
cepted from  him  a  note,  and  upon  her  re- 
turn to  Lexington  forwarded  to  him  the 
amount  of  money  borrowed,  Including  nine 
Liberty  Bonds;  also  that  later  he  borrowed 
other  moneys  from  her;  that  he  had  not 
been  in  Kentucky  since  the  occasion  first 
mentioned;  that  he  had  corresponded  regu- 
larly with  Margaret  Gorey  from  that  time 
down  until  the  summer  of  1921 ;  that  he  had 
lived  in  Texas  since  about  January  1,  1921 ; 
and  that  In  the  summer  of  that  year  he  left 
Texas  and  went  back  to  bis  old  home  in 
Georgia,  returning  to  this  state  In  October, 
1921,  where  he  was  soon  afterward  arrested 
under  said  extradition  warrant  Appellant 
exhibited  two  letters  which  he  testified  were 
written  by  Margaret  Gorey,  one  dated  Febru- 


ary 24,  1820,  and  the  other  October  7  (no 
year  given).  The  first  of  said  letters  con- 
tained a  recital  of  the  various  amounts 
claimed  by  the  viriter  to  be  due  her  by  this 
appellant.  The  second  of  said  letters  evi- 
dences a  willingness  on  the  part  of  the  writ- 
er to  make  other  investments  in  oil  wells  if 
appellant  thought  it  wise,  and  expressed  in- 
terest In  him  and  his  welfare  generally. 

[1-4]  Admitting  that  the  courts  may  hear 
evidence  to  ovwcome  the  prima  fade  con- 
clusion that  one  Is  a  fugitive  from  justice, 
which  results  from  the  issuance  of  an  extra- 
dition warrant  by  the  Governor,  we  would 
then  be  faced  with  the  question  as  to  wheth- 
er the  evidence  before  us  warrants  appel- 
lant's release.  Evidratly  under  all  the  au- 
thorities, we  have  no  power  to  consider  the 
evidence  as  affecting  the  guUt  or  innocence 
of  appellant  of  the  charge  against  him.  That 
is  the  prerogative  alone  of  the  courts  of 
Kentucky.  We  are  only  permitted  to  con- 
sider whether  he  has  shown  himself  to  be- 
not  a  fugitive  from  justice.  The  burden  of 
proof  on  this  issue.  Is  on  appellant.  Appar- 
ently he  pitches  the  contest  upon  the  fact 
that  he  was  not  in  the  bounds  of  Kentucky 
at  the  date  alleged  in  the  indictment  at- 
tached to  the  requisition  i>apers.  That  date 
appears  to  be  October  10,  1921.  Where  was 
appellant  during  the  summer  of  1921  and 
prior  to  his  return  to  Texas  tn  October,  1921? 
He  says  he  was  in  Georgia.  Can  we  accept 
his  own  evidence,  and  upon  that  discharge 
one  held  under  an  extradition  warrant?  It 
would  seem  at  a  glance  that  to  lay  down 
such  a  rule  would  operate  to  destroy  the  ef- 
fectiveness of  any  effort  at  extradition.  If 
the  testimony  of  the  accused  alone  might  be 
taken  as  sufficient  to  show  him  beyond  the 
bounds  of  the  demanding  state  at  the  time 
alleged  In  the  pleadings,  no  fugitive  from 
justice  could  ever  be  extradited.  What  is 
the  quantum  of  proof  demanded  of  the  al- 
leged fugitive  In  such  cases?  21  Cyc.  328. 
says  that  the  courts  may  inquire  if  sudi  al- 
leged fugitive  was  In  the  demanding  state 
when  the  offense  was  committed,  "and  if  It 
appears  conclusively  that  he  was  not,  he 
may  be  discharged ;  but  generally  if  this  does 
not  appear,  or  If  there  is  any  evidence  to 
the  contrary,  the  decision  of  the  executlre 
cannot  be  reviewed."  Under  this  paragraph 
in  said  authority  are  cited  In  re  Mohr,  73 
Ala.  503,  49  Am.  Rep.  63;  Hartman  v.  Ave- 
llne,  63  Ind.  344,  30  Am.  Rep.  217;  Jones  v. 
Leonard,  50  Iowa,  106,  32  Am.  Rep.  116; 
Wilcox  V.  Nolze,  34  Ohio  St  520,  and  other 
cases  cited  by  appellant,  most  of  which  upon 
examination  will  be  found  to  be  opinions 
upon  facts  showing  only  the  constructive 
presence  of  the  accused  in  the  demanding 
state  at  the  time  of  the  commission  of  the 
alleged  offense.  Our  conclusion  is  that  the 
courts  generally  hold  in  a  case  where  the 
accused  has  not  been  in  the  demanding  state. 


Digitized  by 


Google 


Tex.) 


CHAKDLEB  v.  STATE 

(MS  S.W.> 


693 


and  Ita  conrts  seek  to  take  Jurisdiction  solely 
by  virtue  of  some  theory  of  constractlTe 
presence  on  the  part  of  the  accused,  within 
such  jurisdiction,  that  the  conrts  will  dis- 
charge one  held  under  extradition  warrant 
in  an  effort  to  convey  him  to  the  demanding 
state.  However,  wbere  it  has  been  shown 
that  one  was  actually  within  the  demanding 
state  at  a  time  within  the  period  of  limita- 
tion against  the  prosecution  of  the  oftense 
charged,  and  that  he  has  left  said  state,  he 
appears  ordinarily  to  be  held  a  fugitive  from 
Justice. 

[6]  We  think  no  authority  can  be  found 
holding  that  snch  i>erson  should  be  relieved 
from  extradition  upon  his  own  testimony 
that  he  had  obtained  property,  which  he  Is 
charged  to  have  stolen  or  fraudulently  ob- 
tained, at  a  different  time  from  that  alleged, 
or  that  he  obtained  It  at  a  point  out  of  the 
bounds  of  the  demanding  state.  In  the  case 
before  us  appellant's  contention  seems  to  rest 
wholly  upon  his  own  testimony.  If  it  be 
admitted  that'  his  Identification  of  certain 
letters  as  being  written  by  Margaret  Gorey 
gives  them  any  more  weight  than  other  state- 
ments of  his  own,  what  is  there  even  then  to 
show  any  transaction  Involving  Liberty 
Bonds  or  orange  groves  In  Florida?  No 
mention  is  made  in  either  of  said  letters  of 
any  Liberty  Bonds  or  orange  groves,  or  of 
any  false  representations,  or  fraudulent  ob- 
taining of  money.  If  It  were  also  admitted 
that  appellant  borrowed  all  of  the  moneys  re- 
ferred to  in  said  first  letter,  and  that  the 
prosecuting  witness  went  to  Columbus,  Ohio, 
to  see  him  about  the  terms  of  a  loan,  or  any 
other  business  transaction,  this  would  still 
leave  the  case  as  one  dependent  entirely  up- 
on his  own  testimony.  Under  all  the  authwi- 
ties  ours  is  not  the  forum  to  decide  whether 
appellant  got  nine  Liberty  Bonds  from  Marga- 
ret Gorey,  or  Goury,  on  October  10,  1921, 
by  false  representations.  In  Ex  parte  Mc- 
Daniel.  76  Tes.  Or.  R.  184,  173  S.  W.  1018, 
Ann.  Cas.  1917B,  335,  we  upheld  the  action 
of  the  trial  court  in  refusing  to  permit  the 
accused  to  Introduce  evidence  to  show  that 
be  was  not  guilty.  Such  is  the  universal 
rule.  We  can  only  decide  that  appellant  has 
or  has  not  shown  conclusively  that  if  be  so 
got  such  bonds  he  did  not  get  them  within 
the  bounds  of  the  state  of  Kentucky.  If  he 
has  not  so  shown,  our  duty  Is  plain,  and  we 
should  uphold  the  act  of  the  Chief  Execu- 
tive in  granting  the  warrant 

[6]  Appellant  makes  some  contention  that 
extradition  proceedings  cannot  be  upheld  If 
it  appears  that  the  prosecution  for  extradi- 
tion is  for  purposes  of  wreaking  private  mal- 
ice or  collecting  debts,  etc.  We  might  agree 
with  him,  but  the  rule  seems  laid  down  in 
Re  Bloch  (D.  O.)  87  Fed.  981,  wherein  it 
Is  said : 


"In  habeas  corpus  proceedings  for  the  dis- 
charge of  a  prisoner  held  under  an  extradition 
warrant  issued  by  the  Governor  o{  a  state, 
the  federal  court  will  not  consider  or  pass  upon 
any  matters  of  defense  to  the  indictment  upon 
which  the  extradition  is  based,  nor  a  charge 
that  the  requisition  proceedings  are  instigated 
by  malice,  and  intended  to  annoy  and  harass  the 
petitioner." 

We  see  no  reason  for  believing  a  dlflTerent 
role  should  obtain  in  state  courts,  and  espe- 
cially when  the  requisition  is  based  upon  an 
indictment  apparently  regular  and  certified 
to  by  the  Governor  of  the  demanding  state  as 
authentic.  Whatever  might  be  our  individu- 
al views  as  to  the  ultimate  result  of  a  prose- 
cution whidt  Is  involved  in  an  extradition 
proceeding,  we  can  but  follow  that  path  In- 
dicated by  the  decisions  of  the  courts  of  the 
country  and  concurred  iu  by  our  Judgment 
and  reason. 

Believing  appellant  has  failed  to  show 
himself  entitled  to  the  r^ef  sought,  the 
Judgment  of  the  trial  court  will  be  affirmed. 


CHANDLER  V.  STATE.     (No.  6512.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  30, 
1»21.) 

Homicide  <3=9244( I)— Evidence  held  Insufficient 
to  sDStaIn  conviction  of  defendant,  who  claim- 
fld  to  have  acted  In  self-defense. 

Evidence  held  insufficient  to  sustain  convic- 
tion for  manslaughter  of  defendant,  wbo  claim- 
ed to  have  acted  in  self-defeuHe. 

Appeal  from  District  Court,  Galveston 
County;   Robt  G.  Street,  Judge. 

James  Chandler  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and 
remanded. 

Marsene  Johnson,  Elmo  Johnson,  Roy 
Johnson,  and  Marsene  Johnson,  Jr.,  all  of 
Galveston,  for  appellant 

R.  G.  Storey,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  Upon  a  diarge  of  mur- 
der appellant  was  convicted  of  manslaugh- 
ter; pimlshment  fixed  at  confinement  in  the 
penitentiary  for  a  period  of  five  years. 

The  homicide  took  place  at  the  residence 
of  appellant's  wife.  Alberta  Chandler.  A 
separation  had  taken  place  some  four 
months  before  the  homicide.  Appellant  and 
his  wife  were  residing  at  different  places, 
and  the  deceased,  Moungin,  also  lived  In  a 
separate  house.  Moungin  and  appellant's 
wife  had  lived  together  as  husband  and 
wife,  and  she  had  a  child  by  him  before  he 
went  into  the  army.  She  afterwards  mar- 
ried appellant  and  lived  with  him  until  the 
return  of  the  deceased.  Upon  his  return, 
she,  according  to  appellant,  indicated  a  pref- 
erence  to  the  deceased,   and  the  deceased 
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told  the  appellant  that  he  intended  to  have 
her.     Upon  this,  the  separation  took  place. 

Upon  the  morning  of  the  day  upon  which 
the  homicide  took  place,  Alberta  Chandler 
sent  word  to  the  appellant  by  the  witness 
Washington  that  she  wanted  him  to  come 
to  her  home  and  see  her.  Appellant  demur- 
red when  he  received  this  informatioii,  and 
expressed  his  desire  that  she  visit  him.  Up- 
on her  insistence,  however,  he  later  consent- 
ed to  visit  her,  and  went  to  her  home  <hi 
the  occasion  of  the  homicide,  with  the  wit- 
nesses Washington  and  Davis.  On  reaching 
the  home  of  Alberta,  Washington  and  Davis 
went  Into  the  kitchen,  and  there  found  the 
witness  Hunt  and  the  deceased.  Washing- 
ton and  Davis  left  the  premises,  after  whl«sh 
the  deceased  went  Into  Alberta's  room, 
where  he  was  killed. 

The  facts  stated  above  are  all  undisput- 
ed, and,  in  the  main,  come  from  witnesses 
other  than  the  appellant.  At  the  time  of 
the  bomi<dde,  the  witness  Hunt  was  in  the 
kitdien.  He  testified  that  before  the  deceas- 
ed entered  the  front  room  he  was  whittling 
with  a  knife:  that  after  he  went  into  the 
room  he  heard  a  pistol  fire  twice;  that  he 
entered  the  room  and  found  Alberta  and  her 
child  and  the  body  of  the  deceased,  but  not 
the  appellant.  Prior  to  the  reports  of  the 
pistol,  nothing  had  occurred  to  attract  his 
attention.  The  knife  of  the  deceased,  a 
spring-back  knife  with  a  blade  about  four 
Inches  long,  was  lying  on  the  floor  near  bis 
body.  This  fttct  was  also  proved  by  police 
officers  who  entered  the  premises  soon  after 
the  shots  were  fired. 

Appellant  testified  that  on  going  to  the 
residence  of  bis  wife  in  company  with  the 
witnesses  Washington  and  Davis  he  entered 
tlie  room  occupied  by  her,  and  after  the  de- 
parture of  Washington  and  Davis,  who,  in 
the  meantime,  had  been  in  the  kitchen,  the 
deceased  entered  the  room  occupied  at  the 
time  by  appellant  and  Alberta,  and  said  to 
her,  "Thought  you  had  told  me  you  quit 
messing  with  that  little  monkey  nigger,"  and 
at  the  same  time  snatching  a  knife  from  his 
pocket  and  starting  to  cut  her;  that  she 
threw  up  her  hands  and  exclaimed,  "Please 
don't  cut  me."  The  appellant  said,  "Will 
Moungln,  don't  you  cut  my  wife,"  whereupon 
the  deceased  attacked  the  appellant  with  his 
knife  and  was  shot.  Appellant  claimed  that 
he  took  the  pistol  to  the  house  for  protec- 
tion; that  deceased  was  a  larger  man,  and 
was  feared  by  appellant 

We  are  not  satisfied  with  the  Euffldency 
of  the  evidence  to  show,  beyond  a  reasonable 
doubt,  that  the  homicide-  was  unlawful. 
There  is  no  description  of  it  save  that  given 
by  the  appellant.  In  the  main,  his  version 
is  corroborated  to  the  point  that  the  deceas- 
ed had  been  a  paramour  of  the  woman  whom 
appellant    married    before    their    marriage. 


and  that  after  his  return  from  tbe  amy  she 
was  again  the  paramour  of  the  deceased, 
and  appellant  left  her.  Appellant  went  to 
her  home,  upon  her  solicitation,  in  company 
with  two  companions.  No  difficulty  occurred 
until  after  their  departure,  when  the  deceas- 
ed voluntarily  sought  the  appellant  with  an 
open  knife  in  his  possession.  This  knife, 
after  tbe  homicide,  was  found  near  him. 
Appdlant's  version  is  not  controverted  by 
any  direct  testimony,  and  the  only  clrcom- 
stance  conflicting  with  it  is  the  testimony 
of  Hunt  that  prior  to  tbe  shooting  he  heard 
no  disturbance  in  the  room  where  the  homi- 
cide took  place.  He  is  referred  to  as  an  old 
man.  He  was  in  a  different  part  of  the 
building.  It  is  shown  by  him  and  others 
that  they  knew  of  no  previous  disturbance 
between  appellant  and  the  deceased.  Hunt 
was  expecting  no  trouble.  According  to  ap- 
pellant, but  few  words  passed  before  tbe 
Shooting,  nor  Is  it  shown  that  they  were 
spoken  in  a  voice  so  loud  that  they  would 
have  necessarily  or  probably  been  heard  by 
Hunt 

For  the  reasons  stated,  we  are  not  content 
to  sanction  the  conviction.  The  Judgmmt  is 
therefore  reversed  and  the  cause  remanded. 


WILLIAMS  V.  STATE.     (No.  6244.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  9. 
1»21.    Rehearing  Denied  Dec.  21,  1921.) 

1.  Homlolde  <e=a9,  43— Intent  to  kill  may  In 
formed  at  any  time;  when  adequate  cause 
renders  defendant  Incapable  of  cool  refiectlon, 
kllllno  la  mantlauohter. 

To  convict  of  mnrder,  defendant's  intent  to 
kill  need  not  have  existed  at  the  time  he  went 
to  the  place  of  killing;  but  he  might  at  any 
time  thereafter  have  formed  the  intent,  and 
been  guilty  of  murder,  unless  at  the  time  his 
mind  from  adequate  cause  was  in  a  state  ren- 
dering him  incapable  of  cool  reflection,  in  which 
case  the  offense  would  be  manslaughter. 

2.  Homlolde  ^=3282  —  To  rednee  homleldo  to 
manslaughter,  question  of  adequate  oaase  pro- 
dodng  passion  Is  for  Jury. 

In  prosecution  for  murder,  whether  there 
was  adequate  cause  tor  passion,  or  whether 
the  passion  existed  and  rendered  the  mind  in- 
capaUe  of  cool  reflection,  reducing  the  crime 
to  manslaughter  as  dedared  in  Pen.  Code  191t, 
art  1137,  was  for  tbe  jury. 

3.  Homicide  «=»269— Defendaafs  stata  of  alad 
question  of  fact. 

In  prosecution  for  mnrder,  the  state  of 
accused's  mind  at  the  time  he  formed  the  de- 
sign to  kill  was  a  question  of  fact 

4.  Homicide  <S=>250— Evidence  held  to  tnstain 
conviction  of  mnrder. 

In  prosecution  for  murder,  evidence  held  to 
support  conviction. 
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On  Motion  for  BchearSns. 

5.  Homicide  «=»il— Malloe  oan  arise  Instantly. 
Ifalice  requires  no  specific  length  of  time 
for  germination  or  growth,  bnt  can  arise  any  in- 
stant 

Appeal  from  Dlstrirt  Court,  GregK  County ; 
Obaa.  L.  Bracbfleld,  Judge. 

John  Williams  was  convicted  of  murder, 
and  he  api)ea]s.    Affirmed. 

F.  J.  McCord,  J.  N.  Campbell,  and  R.  S. 
Wyche,  all  of  Lcmgvlew,  for  appelant. 

B.  H.  HamOton,  Asst  Atty.  Gen.,  tor  the 
Stata 


MORROW,  P.  J.  Conviction  is  for  mur- 
der; punishment  fixed  tit  confinement  In  the 
penitentiary  for  a  period  of  seven  years.  It 
is  Insisted  that  the  court  erred  in  submitting 
the  Isaue  of  murder,  and  daimed  that  no  ev- 
idence supports  a  higher  degree  of  homicide 
ttuin  manslaughter. 

Appellant  was  the  owner  of  a  fiirm.  Alex 
Stevens  was  a  tenant  Judge  Stevens,  the 
deceased,  was  the  son  of  Alex  Mtevens,  and 
resided  with  him.  Appellant  shot  and  killed 
Judge  Stevens  at  the  home  of  his  father.  The 
eyewitnesses  were  Alex  Stevens  and  Richard 
Denson.  According  to  Denson,  when  apiiei- 
lant  arrived,  Alex  Stevens  had  gone  for  some 
water.  Deceased  was  cutting  wood.  Appel- 
lant spoke  first,  and  told  the  deceased  that  he 
thought  he  was  going  to  cut  some  posts,  as 
he  had  promised  to  do.  The  deceased  re- 
plied that  he  was  cutting  wood,  and  did  not 
intend  to  cut  posts,  whereupon  the  appellant 
remarked  that  he  would  get  some  one  there 
that  would  do  so,  when  deceased  cursed  ap- 
pellant, who  told  him  not  to  do  so,  accom- 
panying his  words  with  a  motion  Indicating 
dut  he  would  pidk  up  something.  Deceased 
wheeled,  and  went  Into  the  house,  and  got  his 
gnn.  His  father,  approaching,  hollered  to 
him  not  to  get  his  gon,  and  when  the  deceased 
appeared  with  It  appellant  grabbed  it.  The 
witness  ran  around  the  house,  and  later  saw 
the  deceased  run,  and  appellajit  following 
him.  He  saw  the  deceased  locdc  around, 
heard  the  report  of  a  gun,  and  saw  the  de- 
ceased faU.  At  the  time  be  was  Aot,  the 
deceased  was  running. 

Alex  Stevens'  description  ot  the  main  facts, 
in  substance,  coincide  with  that  of  Denson. 
He  also  said  that,  when  the  deceased  came 
out  ot  the  house  with  the  gnn,  be  (the  wit- 
ness) took  hold  of  him;  that  wpellant  was 
some  10  or  12  steps  distant,  and  that,  while 
he  was  contending  with  his  son,  the  appel- 
lant rushed  up  and  snatched  the  gun  out  of 
his  hand,  and  the  boy  ran  toward  the  south 
around  the  west  end  of  the  house.  WiUlams 
ran  after  him,  and  on  reaching  the  west  end 
of  the  house  he  fired,  the  distance  between 
them  being  about  16  steps.     The  deceased 
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was  struck  In  the  face  and  died  In  about  an 
hour. 

The  appdlant  testified  that,  before  going 
to  the  scene  of  the  homicide,  he  was  request- 
ed to  do  so  by  Alex  Stevens,  who  said  that 
he  was  not  progressing  with  his  work,  be- 
cause his  son  would  not  help  him,  and  asked 
the  appellant  to  come  and  see  him;  that 
there  had  been  a  previous  promise  to  cut 
some  posts;  that  on  reaching  the  premises 
he  engaged  in  a  conversation  with  the  deceas- 
ed, who  finally  t>egan  to  curse  him  and  said, 
"I  tiave  been  wanting  to  kUl  yon,  and  I  will 
Just  kill  you,"  and  ran  and  got  his  gun; 
that  his  f&ther,  who  was  approaching,  hol- 
lered and  tried  to  stop  him ;  that  the  deceas- 
ed leveled  the  gun  at  appellant  before  the 
old  man  arrived  at  the  house,  while  he  was 
approaching  with  the  water ;  that  he  under- 
took to  get  aronnd  the  comer  of  the  house, 
and  deceased  came  after  him,  when  he  grab- 
bed the  gnn  and  engaged  in  a  scuffle,  in  whldi 
the  ftather  to(A  part,  and  said: 

"Me  and  Uncle  Alex  and  Judge  were  all  scuf- 
fling, and  if  Judge  run  I  didn't  see  him.  I 
didn't  know  anything  else  until  the  gun  fired. 
So  Uncle  Alex  ran  on  me  for  the  gun,  but  I 
never  turned  the  gun  loose,  and  I  wheeled  and 
went  off,  and  by  the  time  I  got  halfway  be- 
tween my  house  and  where  Uncle  Alex  Ste- 
vens lived,  I  heard  him  say,  'Judge  is  dead.' " 


There  was  some  evidence  about  measure- 
ments and  about  the  location  of  objects, 
bearing  upon  the  ability  of  the  witnesses  to 
see  what  took  place.  We  regard  it  as  sim- 
ply bearing  on  any  conflict  in  the  evidence 
concerning  the  incidents  immediately  attend- 
ing the  homicide,  and  not  as  raising  anr 
question  of  law. 

[1]  Counsel  takes  the  position  that,  upon 
the  undisputed  evidence,  the  appellant  went 
to  the  premises  unarmed,  upon  the  invitation 
of  the  deceased's  father,  upon  a  peaceful  mis- 
sion and  for  a  lawful  purpose,  and  that  the 
manner  In  whldi  the  homidde  took  place 
and  the  facts  immediately  preceding  it  ex- 
cluded the  theory  of  malice,  as  a  matter 
of  law.  Granting  that  there  was  evidence 
which  might  have  reduced  the  grade  of  the 
offense  to  manslaughter,  whether  it  did  so 
would  depend  upon  the  nmdition  of  appel- 
lant's mind,  necessarily  a  question  of  fact 
There  was  some  evidence  of  a  previous  diffi- 
culty antedating  the  homldde  some  months. 
To  characterize  the  case  as  murder,  it  would 
not  be  necessary  that  the  }ury  believe  that 
the  appellant  had  the  Intent  to  kill  the 
deceased  when  he  went  to  the  hpme  of  Alex 
Stevens.  He  might,  at  any  time  thereafter, 
have  formed  the  Intent  and  be  guilty  of  mur- 
der unless,  at  the  time,  his  mind,  from  an  ad- 
equate cause,  was  in  a  state  rendering  him 
Incapable  of  cool  reflection.  This  principle 
is  Illustrated  in  the  case  of  McCoy  v.  State, 
25  Tex.  37,  78  Am.  Dec.  020.  which  Is  cited 
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by  the  appellant.  See,  also,  Jones  v.  State, 
29  Tex.  App.  340,  15  S.  W.  403;  Farrer  v. 
State,  42  Tex.  265 ;  Atkinson  v.  State,  20  Tex. 
522;    Duebbe  v.  State,  1  Tex.  App.  159. 

[2]  We  are  referred  by  the  appellant  to 
West  V.  State,  2  Tex.  App.  460;  Moffatt  ▼. 
State,  S3  Tex.  CJr.  E.  257,  33  S.  W.  344 ;  Ma- 
son V.  State,  72  Tex.  Cr.  E.  501, 1&3  S.  W.  66; 
Burton  v.  State,  77  Tex.  Cr.  E.  314, 178  S.  W. 
334.  These  cases  each  pertinently  support  the 
proposition  that  if,  under  the  facts  in  the 
instant  case,  the  court  had  failed  to  charge 
upon  the  law  of  manslaughter.  It  would  have 
been  in  error ;  but,  as  we  comprehend  them, 
none  of  them  support  the  contention  urged 
by  the  appellant  that  it  was  the  duty  of  the 
court  to  omit  from  the  charge  the  issue  of 
murder.  The  facts  in  evidence  may  have 
been  such  as  justified  the  Jury  in  concluding 
that  adequate  cause  existed.  This  was  a 
question  for  the  Jury,  and  the  effect  of  proof 
of  adequate  cause  upon  the  mind  of  the  ac- 
cused was  a  question  of  fact.  The  Jury  must 
decide  whether  there  was  adequate  cause  for 
passion,  and  whether  the  x>assion  existed,  and 
whether  it  rendered  the  mind  incapable  of 
cool  reflection.  Such  is  the  statute.  Artide 
1187  of  the  Penal  Code,  which  says,  in  sub- 
stance, that,  in  order  to  reduce  a  voluntary 
homicide  to  the  grade  of  manslaughter,  It  is 
necessary  that  not  only  adequate  cause  exist, 
but  it  must  produce  passion  as  described  by 
the  statute,  rendering  the  mind  Incapable  of 
cool  reflection.  Such  has  been  the  construc- 
tion in  Branch's  Ann.  Texas  Penal  Code,  § 
2029,  and  cases  listed;  also  section  2002. 
If  there  be  an  exception  to  this  rule  (see  Doss 
V.  State,  43  Tex.  Cr.  B.  551,  67  S.  W.  321),  the 
case  before  us  is  not  within  it. 

[S,  4)  The  state  of  appellant's  mind  at  the 
time  he  formed  the  design  to  kill  was  a  ques- 
tion of  fact,  and  not  of  law.  In  its  charge, 
the  court  Informed  the  Jury  concerning  the 
law  in  a  manner  to  whldi  there  is  addressed 
no  complaint.  We  believe  that  we  would  not 
be  warranted  In  holding  that  there  was  no 
evidence  upon  which  to  predicate  the  charge 
upon'  murder,  or  that  the  evidence  In  the 
record  was  not  adequate  to  support  the  con- 
viction for  that  offense. 

The  judgment  la  afllrmed. 

On  Motion  for  Eehearlng. 

LATTTIMOBE,  J.  It  is  very  earnestly  in- 
sisted in  this  case  that  we  erred  in  holding 
the  evidence  sufficient  to  sustain  the  judg- 
ment:   the  principal  ground  of  such  insist- 


ence being  that  the  transaction  Involving  the 
homicide  arose  apparently  without  any  evil 
purpose  on  the  part  of  appellant,  and  that 
the  events  moved  so  swiftly  that  the  con- 
clusion that  he  was  actuated  by  malice  afore- 
thought In  what  he  did  would  not  be  support- 
ed by  the  testimony.  It  ia  also  urged  that 
the  conclusion  that  deceased  was  running 
away  from  appellant  when  the  shooting  took 
place  was  not  sustained,  because  of  the 
fact  that  the  witnesses  testlfled  that  the 
deceased  was  shot  in  the  face.  The  record 
discloses  the  testimony  of  three  eyewitness- 
es, and  an  examination  of  one  of  them  re- 
veals the  fact  that  he  testified,  both  oa  di- 
rect and  cross  examination,  that,  as  deceas- 
ed was  fleeing  from  appellant,  he  lo(dced 
back,  and  Just  as  he  looked  back  appellant 
fired.  This  would  fully  account  for  the  fact 
that  deceased  was  shot  In  the  face. 

All  of  the  witnesses  beside  api^ellant  testi- 
fied to  the  fact  that  deceased  was  trying  to 
make  bis  escape  from  appellant,  who  pur- 
sued and  shot  him,  thus  causing  his  death. 
We  think  the  facts  Justified  the  Jury  In  con- 
cluding malice  aforethought  to  have  appear- 
ed from  the  evidence.  Without  discussbu; 
the  question  of  former  differences  and  some 
feeling  manifested  between  deceased  and 
appellant,  the  evidence,  aside  from  that  of 
appellant  himself,  showed  that  Just  prior  to 
the  killing,  and  because  of  sharp  words  be- 
tween himself  and  appellant,  deceased  went 
into  his  house,  and  got  his  gun,  and  came 
out;  that  when  he  reaciied  the  outside  of 
said  house  deceased  was  grappled  by  his 
father,  who  endeavored  to  take  the  goo 
away  from  htm;  that,  while  deceased  and 
his  father  were  souStng  over  the  gun.  ap- 
pellant approached  and  himself  snatched  the 
gun  away ;  that  when  this  occurred  deceased 
ran,  and  was  pursued  by  appellant,  and  shot 
as  he  was  trying  to  make  his  escape. 

[S]  It  Is  so  well  settled  by  the  decisions  of 
this  court  that  malice  requires  no  spedflc 
length  of  time  for  its  germination  or  growtb, 
and  that  It  can  arise  any  instant,  that  we 
are  not  Inclined  to  discuss  or  further  specu- 
late upon  a  matter  that  was  fairly  submitted 
to  the  Jury,  and  by  them  decided  adversely 
to  appellant's  contention.  We  have  exam- 
ined the  authorities  submitted  by  able  coun- 
sel for  appellant  In  his  supplemental  argu- 
ment in  support  of  his  motion  for  rehearing, 
but  are  nnabl^  to  find  anything  in  them  con- 
trary to  what  we  have  above  expressed,  and 
the  motion  v^l  be  overruled. 
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BETTS  et  al.  v.  STATE.    (No.  6413.) 

(Coart  of  Criminal  Appeals  of  Texas.    Not.  2, 

1921.    On  Motion  for  Rehearing, 

Nov.  80,  1921.) 

On  Motion  for  Reliearing. 

Intoxicatlao  liquors  4b»I32— Oran  Law  repeal- 
ed, In  80  far  as  It  makes  posseeslng  of  equip- 
ment for  making  intoxicating  liquor  a  crime. 
B7  Acts  S7th  Leg.  Ist  CaUed  Sess.  (1921) 
e.  61,  the  law  making  possessing  of  equipment 
for  the  manufacture  of  liquor  an  offense  was 
repealed,  and  it  is  only  the  possessing  of  equip- 
ment   for   manufacturing   intoxicating    liquors 
for  the  purpose  of  sale  that  is  comprehended 
in  the  amended  statnte. 


Appeal  from  District  Court,  Leon  County; 
Carl  T.  Harper,  Judge. 

Jerry  Betts  and  another  were  convicted 
for  unlawfully  possessing  equipment  for  the 
manufacture  of  Intoxicating  liquor,  and  they 
appeal.  Reversed,  and  prosecution  dismiss- 
ed, on  motion  tor  rehearing. 

Watson  &  Dashiell,  of  Centervllle,  for  ap- 
pellants. 

R.  O.  Storey,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Appellants  yfete  J(dntly 
Indicted  and  convicted  for  unlawfully  pos- 
sessing and  having  in  their  possession  equip- 
ment for  the  manufactnre  of  intoxicating 
liquor. 

For  some  reason  not  disclosed  from  the 
record, .  officers  had  suspected  the  presence 
of  a  whisky  still  In  the  neighborhood  of  Jerry 
Betts'  house.  On  a  Tuesday  night  they  found 
It  In  a  thlclvet  not  far  from  his  premises,  a 
cornfield  being  between  his  house  and  the 
thicket.  There  were  6  barrels  of  mash,  4 
empty  barrels,  and  a  gasoline  barrel,  pipe 
and  elbows,  but  the  outfit  was  disconnected 
at  the  time  of  the  discovery.  About  20  quart 
empty  fmit  jars  were  found  around  and 
about  the  thicket,  and  some  whisky  in  one 
quart  jar.  The  officers  watched  the  place 
Tuesday  night,  Wednesday,  and  Wednesday 
night,  when  they  went  to  town,  intending  to 
return  on  Thursday,  but  were  prevented  on 
account  of  car  trouble  fr<Hn  getting  back  un- 
til Friday  morning.  During  their  absence 
the  outfit  bad  been  coimected  up,  and  2  of  the 
6  barrels  of  mash  had  been  cooked  off.  Fire 
was  still  burning  under  the  boiler,  and  a 
small  quantity  of  whisky  was  In  the  vessel 
placed  to  catch  it  after  going  through  the 
cooling  system.  The  empty  fruit  jars,  found 
on  their  first  discovery  of  the  place,  had  dls- 
aroeared ;  but  an  -  unpacked  case  of  new 
quart  jars  had  appeared  on  the  scone. 
Tracks  from  this  case  were  followed  back 
through  the  cornfield  to  Jerry  Betts'  house, 
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and  a  well-defined  path  across  said  field  from 
the  house  to  the  still  was  found.  The  mash 
in  the  cooking  vessel  appeared  to  have  been 
cooked  off. 

While  the  officers  were  watching  the  outfit 
on  Friday  morning,  the  two  appellants  ap- 
peared upon  the  scene,  disconnected  the  pipes 
from  the  cooking  vessel,  emptied  the  exhaust- 
ed mash  out  on  the  ground,  and  started  away, 
when  they  were  arrested.  Appellant  Betts 
did  not  testify,  but  Tucker  claimed  to  have 
gone  to  Betts'  place  after  a  watermelon,  and 
that  while  he  and  his  cod^fendant  were  in  the 
melon  patch  some  hogs  were  discovered ;  that 
they  attempted  to  drive  them  out,  and  some 
of  them  ran  towards  the  thicket;  and  that, 
while  himting  the- hogs,  much  to  their  sur- 
prise, they  found  the  still,  and  knowledge  of 
the  existence  of  which  before  that  time  he 
denied.  He  claims  Betts  requested  him  to 
aid  in  disconnecting  the  pipes  and  emptying 
the  boiler. 

No  bills  of  exceptions  appear  in  the  record, 
but  appellants,  in  a  motion  for  new  trial, 
contend  that  the  evidence  Is  insufficient  to 
show  that  character  of  possession  which 
would  make  them  guilty,  and  complains  also 
in  said  motion  of  the  failure  of  the  court  to 
give  his  special  charge  requested  on  the  issue 
of  possession.  The  recital  of  the  foregoing 
facts  is  sufficient  to  show  that  appellants 
were  exercising  possessory  rights  over  the 
equipment  in  question  of  such  a  character  as 
would  bring  them  within  the  terms  of  the 
law  under  which  they  were  prosecuted.  It 
is  not  likely  that  they  would  have  been  dis- 
mantling a  still  and  emptying  the  exhausted 
mash  from  the  boiler,  unless  they  had  pre- 
viously had  some  connection  with  It. 

We  find  in  the  court's  charge  an  instruc- 
tion to  the  effect  that.  If  the  appellants  ac- 
cidentally found  the  still  in  question,  and 
tore  the  same  down,  and  were  in  no  other 
way  connected  with  the  possession  of  the 
same,  to  acquit  them.  We  think  this  suffi- 
ciently guarded  the  rights  of  appellants,  in  so 
far  as  the  Issues  were  made  upon  the  trial 
of  the  case,  and  that  it  was  unnecessary  to 
give  the  special  charge  requested  by  them. 

Believing  the  evidence  sufficient  to  justify 
the  jury  In  having  reached  their  verdict,  and 
finding  no  error  in  the  record,  the  judgment 
of  the  trial  court  Is  affirmed. 

On  Motion  for  Rehearing. 

By  chapter  61,  Acts  1st  and  2d  CaUed 
Sessions  37th  L<^.  p.  233,  the  law  making 
possession  of  equipment  for  the  manufacture 
of  liquor  an  offense  was  repealed.  At  the 
time  the  original  opiniou  was  prepared  the 
amendment  In  question  was  not  in  effect,  and 
our  attention  had  not  been  called  to  its  ef- 
fect upon  pending  cases  charging  such  of- 
fense.   Under  authority  of  Cox  v.  State  (No. 
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6428)  284  S.  W.  631,  and  otber  cases  recently 
decided,  tbe  motion  for  rehearing  ia  granted. 
Judgment  of  a£Srmance  is  set  aside,  and  tbe 
Judgment  of  the  trial  court  Is  reversed,  and 
prosecution  ordered  dismissed. 


McQLASTER   v.   STATE.    (No.   6363.) 

(Coort  of  Criminal  Appeals  of  Texas. 
Not.  80,  1921.) 

1.  Criminal  law  ^stSiSVM  —  Lareeay  «=s56 
— Extrajadleiai  oonfesslon  held  available  to 
aid  ta  eatabllslilig  oorpaa  deltetl. 

In  a  prosecution  for  theft,  the  corpus  delicti 
was  the  taking  of  property  without  the  consent 
of  the  owner,  and  an  extrajudicial  confession 
of  the  accused,  although  not  sufficient  to  es- 
tablish it,  was  available  to  aid  in  its  proof. 

2.  Criminal  law  «=»9I0  —  Extrajudlolal  ooa- 
fesslon,  proved  only  by  an  aooomplloe,  ia  la- 
•nffiolent  to  convict. 

In  a  prosecution  for  theft,  where  the  only 
evidence  showing  guilt  was  an  extrajudicial 
admission  or  confession  of  the  accused,  proved 
only  by  the  uncorroborated  testimony  of  an 
accomplice,  it  was  not  sufficient  to  prove  the 
corpus  delicti. 

Appeal  from  District  Ck>urt,  Falls  County; 
Prentice  Oltorf,  Judge. 

Irwin  McGlaster,  Jr.,  was  convicted  of 
theft,  and  he  appeals.  Heversed  and  re- 
manded. 

W.  B.  Rogers  and  Frank  Oltorf,  both  of 
Marlin,  for  appellant. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  Conviction  is  for  theft; 
punishment  fixed  at  confinement  in  tbe  peni- 
tentiary for  a  period  of  two  years. 

Appellant  was  a  servant  in  a  hospltaL 
Schoot,  the  alleged  owner,  was  brought  late 
in  the  afternoon  into  the  hospital  In  an  un- 
conscious condition,  and  there  remained  nn- 
til  bis  death.  He  was  undressed  by  the  ap- 
pellant, and  his  clothes  put  in  a  closet  The 
appellant  left  at  about  6  o'clock  In  the  even- 
ing, and  returned  at  about  the  same  time  the 
next  morning.  About  an  hour  and  a  half 
later,  the  nurse  discovered  a  purse  contain- 
ing $74  upon  the  bed  of  the  deceased.  This 
purse,  She  said,  had  not  been  there  during 
the  night  nor  on  the  previous  evening. 

The  state's  theory  appears  to  be  that  tbe 
purse  was  placed  there  by  the  appellant  after 
his  return  to  the  hospital  on  the  morning 
following  the  entry  of  Schoot;  that  In  ad- 
dition to  the  $74  there  had  been  $135  ab- 
stracted by  the  appellant  from  the  purse  or 
the  dothes  of  Schoot  This  theory  is  sup- 
ported, in  a  measure,  by  tbe  testimony  of 


Allen,  the  owner  of  the  hospital,  whom,  on 
account  of  his  suppressing  tbe  crime  and  oth- 
er facts  not  necessary  to  mention,  the  trial 
court  regarded  as  an  accomplice  witness  re- 
quiring corroboration,  and  so  instructed  tbe 
Jury.    Allen  said: 

"The  next  morning  Miss  Simmons,  the  night 
nurse,  came  to  me,  and  .1  called  tbe  negro  in 
and  told  him  he  had  stolen  the  money  and  told 
him  be  had  to  get  it  back;  he  denied  it  at 
first  and  I  told  him  be  was  lying  and  I  made 
it  a  point  to  go  to  his  house  and  get  it  and 
bring  it  to  the  bank;  he  wanted  to  go  by 
iiimself  and  I  would  not  let  him,  I  took  him  in 
my  car  and  went  down  to  his  house  and  he  got 
part  of  the  money  and  we  come  back  by  Hol- 
loway  Bros,  and  he  turned  back  the  whole  $135 
to  me,  and  that  was  the  amount  tbe  man  was 
short 

This  witness  bad  made  no  examination  of 
the  clothes  and  had  no  personal  knowledge 
of  there  being  any  money  in  tbe  ix>8session 
of  Scboot    He  further  stated: 

"This  money  that  I  got  from  McGlaster,  I 
don't  Icnow  where  he  got  it,  only  from  his  ad- 
mission— he  admitted  he  got  it.  This  money  I 
got  from  McGlaster,  I  only  examined  in  a  gen- 
eral way;  I  connted  the  bulk  of  the  money  and 
it  was  $13S." 

[1]  The  sufficiency  of  the  evidence  to  ea- 
tablitfi  tbe  corpus  delicti  and  to  corroborate 
the  accomplice  witness  is  challenged.  The 
corpus  delicti  was  the  taking  of  tbe  property 
without  the  consent  of  tbe  owner,  and  the 
extrajudicial  confession  of  the  accused,  while 
not  sufficient  to  establish  the  corpus  delicti, 
was  available  to  aid  in  Ito  proof.  Jackson  v. 
State,  29  Tex.  Or.  R.  464,  16  8.  W.  247.  The 
testimony  of  the  accomplice  is  to  the  effect 
that  be  told  appellant  he  had  stolen  the 
money;  that  the  appellant  denied  it,  but 
aft^wards  surrendered  $135  to  the  witness. 
He  said  that  the  next  morning  Schoot  roused 
up  and  asked  for  his  money,  but  admitted 
that  «f  this  he  bad  no  personal  knowledge; 
that  he  bad  not  entered  the  room  nor  seen 
Schoot  He  did  not  testify  that  the  nurse. 
Miss  Simmons,  had  told  him  that  tbe  de- 
ceased bad  lost  any  money.  .  We  gather  from 
bis  testimony  tbe  inference  that  he  received 
such  information  from  tbe  nurse,  though  in 
this  she  did  not  corroborate  him.  Tbe  ex- 
tent to  which  her  testimony  goes  is  to  show 
that  the  deceased  came  into  the  hospital  in 
an  unconscitras  condition;  that  the  appellant 
undressed  him ;  Oat  the  woman  had  no  knowl- 
edge of  the  poB8e8si<m  of  money  by  the  de- 
ceased, and  saw  none  on  his  person  or  about 
his  person  until  the  following;  morning  after 
the  appellant  returned;  that  at  that  time 
she  found  upon  the  bed  a  pocketbook  which 
had  not  previously  been  there,  and  which 
contained  $74;  that  appellant's  proximity 
to  Scboot  was  such  that  he  might  have  de- 


4s>For  other  cues  M«  lams  toplo  and  KBY-NUMBER  In  aU  Key-Numberad  Digest*  and  Inda 


Digitized  by  VjOOQ  IC 


Tex.» 


CROSSETT  ▼.  STATE 
(ass  aw.) 


599 


ported  the  purse.  She  testified,  however, 
that  the  other  employees  consisted  of  two 
maids,  a  nurse,  and  another  boy  besides  the 
appellant,  though  her  teettnumy  tends  to 
negative  the.iH^sence  of  these  in  the  room 
on  the  morning  the  purse  was  found.  She 
disclaimed  any  knowledge  of  the  clothes  or 
of  the  possession  of  money  by  Schoot  other 
than  the  $74  found  in  the  purse. 

[2]  If  it  was  proved  that  appellant  took 
any  money  trotn  the  deceased,  the  evidence 
comes  alone  from  the  witness,  who  was  treat- 
ed by  the  court  as  an  accomplice.  In  other 
words,  the  only  evidence  of  sufficient  cogency 
to  show  that  the  appellant  took  any  money 
from  the  deceased  Is  his  admission  or  con- 
fesslon  and  this  is  proved  alone  by  the  tes- 
timony of  the  accomplice.  To  that  fact  there 
is  no  corroboration  of  the  accomplice  testi- 
mony, and  for  that  reason  the  evidence  to 
prove  the  corpus  delicti  Is  Insufficient.  It  is 
also  insufficient  for  the  additional  re'ason, 
namely,  that,  if  the  confession  was  proved, 
it  being  an  extrajudicial  one.  It  would  not 
alone  establish  the  corpus  delicti.  Aside 
from  the  all^fed  confession,  we  find  no  evi- 
dence that  the  deceased  lost  any  money  or 
had  any  money  'beyond  the  $74  which  were 
found  in  the  purse. 

The  Judgment  is  reversed  and  the  cause 
remanded. 


CROSSETT  V.  STATE.    (No.  6346.) 

(Court  of  C!riminal   Appeals  of  Texas.    Dee. 
14,  1921.) 

1.  AbortioR  «s»t— Defined. 

The  statute  (Pen.  Code  1911,  art.  1071) 
provides  that:  "By  the  term  'abortion'  is 
meant  that  the  life  of  the  fetas  or  embryo 
shall  be  destroyed  in  the  mother's  womb." 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Abor- 
tion.] 

2.  Criminal  law  «=9l08(l)— Venae  Is  in  conn' 
ty  where  abortion  was  committed. 

There  being  no  specific  venue  statute  apply- 
ing to  abortion,  under  Code  Cr.  Proc.  1911, 
art.  258,  the  proper  county  for  the  prosecution 
is  that  where  the  offense  was  committed. 

3.  Criminal  law  «=>II2(2)— Venue  in  county 
Id  wMch  drugs  producing  abortlen  were 
taliM. 

In  a  prosecution  for  abortion,  although  de- 
fendant was  in  T.  county  when  he  sent  the 
drugs  produdng  the  abortion,  where  they  were 
used  by  the  female  in  D.  county,  under  Code 
Cr.  Proc.  1911,  §  258,  the  venue  of  the  prosecu- 
tion was  in  D.  county. 

Appeal  from  Criminal  District  Court,  Tra- 
vis County;  James  R.  Hamilton,  Judge. 


Hogden  Crossett  was  convicted  of  abor- 
tion, and  he  aKteals.  Reversed  and  remand- 
ed. 

McLean,  Scott  &  McLean,  of  Fort  Worth, 
for  appellant. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Conviction  Is  for  abortion. 
Penalty  two  years  In  the  penitentiary. 

The  record  la  this  case  is  the  history  of 
a  most  unfortunate  tragedy.  Rosa  Stuart 
and  appelant  lived  near  each  other  in  Daw- 
son county.  They  were  sweethearts,  and  he 
was  her  constant  companion.  After  his  re- 
turn from  the  army  he  remained  at  Lamesa 
until  in  January  or  February,  1919,  when  be 
came  to  Austin  to  attend  the  State  TTniversl- 
ty.  About  May  ist  the  young  lady  left  home, 
presumably  going  to  Vernon.  Her  family 
knew  nothlug  of  het  unfortunate  condition. 
One  postal  card  from  her  was  received  by 
her  stepmother  from  Fort  Worth.  The  next 
they  knew  of  her,  her  dead  body  was  ship- 
ped home  from  Austin  for  burlaL  After 
her  death  the  following  letters  were  found 
by  her  stepmother.  Upon  the  trial  it  was 
admitted  they  were  in  appellant's  handwrit- 
ing. 

'Varsity,  April  12tb  Sat 

"Dearest  Little  Gtrl:  Yes  poor  honey  I 
know  you  are  really  in  an  awful  position  but 
if  those  pills  work,  and  it  is  possiUe  that  they 
will  have  by  the  time  you  get  this  everything 
will  be  happy  for  you  and  the  load  lifted  from 
my  brain.  If  those  pills  haven't  acted  by  the 
21st  I'll  send  you  the  money  and  you  can  start 
to  Vernon,  m  meet  you  in  Ft.  Worth  and 
bring  you  on  down  here  to  the  man.  He  is  an 
old  Dr.  and  knows  all,  the  law,  in  and  outs, 
about  just  such  affairs  as  oars.  I  know  you 
can  explain  delays  on  the  road  and  give  excus- 
es to  go  to  Vernon  more  easily  than  where 

B  come   from.    He  says  these  pills  will 

sure  do  it  tho'  so  yott  must  give  them  every 
chance  in  the  world.  Don't  vomit  any  of  them 
up.  If  you  will  go  on  and  eat  and  act  natural 
and  not  cry  so  much  there'll  be  a  heap  better 
chance  for  you  to  get  straightened  out.  If 
you'll  try  you  can  eat  and  drink  those  pills 
alright.  Put  the  pill  away  back  on  your  tongue 
as  far  as  you  can  get  it  then  try  to  swallow 
a  dipper  full  of  water  at  once. 

"Oh!  about  us  marrying  later  on  isn't  wor- 
rying me  now.  Nothing  is  bothering  me  in  the 
slightest  but  this  one  aicful  affair.  It  makes 
up  for  all  the  trouble  I  ever  could  have. 

"Let  us  hope  and  a  lot  depends  on  you  giving 
those  pills  the  proper  chance  «o  do  yoitr  part. 

"As  always  Hogden 

"Are  you  right  sure  you  were  disappointed  in 
Carrie?" 

"Sunday. 

"Dearest  I  just  now  got  up  it  is  nearly 
twelve.  I  should  have  gone  to  Sunday  School 
I  suppose  but  didn't  feel  like  it.  I  just  rather 
take  it  easy.    I  guess  I  am  lazy." 


^s>Far  other  oases  sm  wma  topic  and  KBY-NUMBBR  in  all  Key-Numlxraa  Dlgesta  and  Indexes  . 
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[1]  On  May  5,  1919,  appellant  and  deceas- 
ed registered  at  the  Hancock  hotel  In  Austin 
as  husband  and  wife.    On  the  12th  of  May 
they  checked  out     Shortly  before  they  left 
Dr.  Lltten  went  to  their  room,  remaining 
probably  30  minutes.    In  a  few  tnlnutes  aft- 
er he  left  appellant  and  deceased  also  left, 
and  on  the  same  day  she  was  registered  at 
the   Seton   Infirmary    as   a   patient,   having 
been  accompanied  there  by  appellant    About 
the  9th  of  May  accused  consulted  Dr.  W. 
B.  Black  telling  him  his  (appellant's)   wife 
was  in  trouble,  and  wanted  something  done 
for  her.    Dr.  Black  advised  that  it  seemed 
to  be  a  surgical  case,  and   Informed   him 
that  was  out  of  his  line,  as  he  did  no  surgery 
work.      Also   he   suggested    that    appellant 
might  take  his  wife  to  a  maternity  home  in 
San  Antonio.    About  an  hour  after  her  ar- 
rival at  the  sanitarium  on  the  12th  deceased 
was  operated  on  by  Dr.  Litten.     Dr.  Kirk 
was  present  at  the  time,  administering  the 
anaesthetic.     He  had  no  knowledge  of  the 
character  of  the  operation  to  be  performed, 
having  been  requested  by  Dr.  Litten  to  aid 
him.     Dr.   Kirk  immediately   noticed   there 
was  something  wrong  with  Dr.  Litten,  as  he 
was  working  recklessly  and  in  a  way  to  en- 
danger the  patient's  life,  and  he  was  repeat- 
edly warned  by  Dr.  Kirk  and  others  present 
It    was   agreed   during  the  trial   that  de- 
ceased's womb  was  punctured  by  Dr.  Utten 
during  the  operation,  causing  Infection  of 
the  uterine  cavity,  resulting  In  death  about 
four  days  later.    Appellant  was  not  present 
at  the  operatien,  and  however  reprehensible 
he  may  have  been  in  other  particulars,  he 
was  not  shown  to  be  a  party  to  the  criminal 
carelessness  of  the  physician  who  caused  the 
young  lady's  death.    The  representatives  of 
the  state,  recognizing  this  fact  abandoned 
all  counts  In  the  indictment  save  that  charg- 
ing abortion.    There  Is  no  question  but  that 
the  fetus  was  dead  when  the  operation  was 
begun.    Dr.  Kirk's  testimony  leaves  no  doubt 
upon  this  point    It  Is  not  so  dear  how  long 
it  had  been  dead.    The  jury  could  have  found 
from  the  evidence  that  It  was  dead  even  be- 
fore the  young  lady  reached  Travis  county. 
However,  we  do  not  regard  that  as  highly 
material.    It  is  mentioned  because  In  some 
cases  the  distinction  does  not  seem  to  be 
drawn  between  the  completed  act  of  "abor- 
tion," which  is  the  death  of  the  fetus,  and 
the  expulsion  or  removal  of  the  already  dead 
fetus  from  the  womb,  which  may  occur  days 
and  even  weeks  after  the  death.    Our  stat- 
ute fixes  the  completed  act  In  unmistakable 
terms: 

"By  the  term  'abortion'  is  meant  that  the  life 
of  the  fetus  or  embryo  shall  be  destroyed  in 
t».e  woman's  womb."    Penal  Coae,  {  1071. 

The  sixth  count  In  the  indictment,  and  the 
only  one  submitted  to  the  Jury,  charged  that 
appellant,  In  Travis  county,  administered  to 
Rosa  Stuart  a  drug  and  medicine  calculated 


to  produce  abortion  and  did  furnish  to  Bosa 
Stuart  a  drug  and  medicine  to  produce  abor- 
tion, and  did  by  the  means  used  procure  an 
abortion.  The  ilnanner  in  which  this  Issue 
was  submitted  to  the  Jury  bewmes  Impor- 
tant in  our  view  of  the  case.  They  were 
told  substantially,  if  appellant  In  TraoU 
county  sent  to  Bosa  Stuart  a  drug  or  medi- 
cine calculated  to  produce  an  abortion  with 
the  Intent  that  she  should  take  it  and  an 
abortion  be  brought  about,  and  that  she  MA 
take  it  and  thereby  her  unborn  diild  was 
killed,  he  would  be  guilty. 

[2]  After  all  evidence  was  in,  motion  was 
made  by  counsel  for  accused  that  the  court 
direct  the  Jury  to  return  a  verdict  of  not 
guilty  on  the  ground  that  there  was  not  suf- 
ficient evidence  to  show  that  appellant  was 
guilty  of  any  offense  committed  in  Travis 
county.  Proper  exception  was  reserved  to 
the  refusal  of  this  motion.  In  connection 
with  the  motion,  and  as  a  part  of  the  bill 
of  exceptions,  the  arguments  of  attorneys 
and  their  views  upon  the  law  appear.  It 
seems  to  have  been  the  theory  of  the  state 
that  the  removal  of  the  child's  body  from 
the  mother's  womb  is  a  part  of  the  abortion, 
and  even  if  the  death  of  the  child  was 
brought  about  somewhere  else,  a  necessary 
part  of  the  abortion  was  performed  in  Tra- 
vis couiity.  It  was  perhaps  npon  this  theo- 
ry that  the  motion  was  not  sustained.  The 
statute  heretofore  quoted  defining  abortion 
Is  antagonistic  to  the  foregoing  contention  of 
the  state.  We  have  no  specific  venue  stat- 
ute applying  to  abortion;  hence  under  article 
258,  C.  C.  P^  the  proper  county  for  the  pros- 
ecution is  in  the  county  where  the  otTense 
was  committed.  The  leading  case  la  Moore 
V.  State,  37  Tex.  Or.  B.  552,  40  S.  W.  287, 
and  as  we  understand  the  decision  it  fails 
to  support  the  state's  position,  but  does  up- 
hold appellant's  contention.  In  that  case  the 
defendant  was  charged  with  having  commit- 
ted an  abortion  In  Jack  county  The  evi- 
dence showed  that  the  drugs  were  furnished 
the  woman  In  Jack  county,  where  she  used 
them,  and  that  physical  means  to  bring  about 
the  desired  result  also  occurred  there.  How- 
ever, the  abortion  occurred  in  Montague 
county.  Defoidaut  urged  the  same  view 
thatithe  state  took  in  the  instant  case.  We 
quote  from  that  opinion : . 

"And  he  [defendant]  insists  tbat  the  offense 
was  not  committed  nntil  the  abortion  took 
place:  that  this  was  the  consummation  of  the 
offense:  and  that  it  occurred  in  Montague 
county;  and  that  Jack  county  had  no  Jurisdic- 
tion. •  •  •  All  the  decisions  of  our  own 
court  on  this  question  of  venue  agree  that  oar 
statute  is  obligatory,  and  that  the  offense  is 
punishable  in  the  county  where  committed,  ex- 
cept as  provided  by  special  statutes.  The  diffi- 
culty has  been  in  applying  the  rule  laid  down 
in  the  statute.  ♦  ♦  *  There  was  no  abortion 
in  Jack  county,  for  this  occurred  in  Montague 
county,  when  appellant  was  not  present,  and 
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whet  be  did  to  pnicare  the  abortion  oocorred 
entirely  in  Jack  county.  While  we  are  con- 
trolled  in  this  matter  by  our  etatate,  the  com- 
mon lav  may  aid  ua  in  determining  how  this 
matter  was  regarded;  that  is,  as  to  where  the 
offense  was  regarded  as  committed,  when  all 
that  was  done  by  the  defendant  occurred  in  one 
county,  and  the  consummation  took  place  in 
another." 

After  a  long  review  of  the  text-writers 
and  decisions  the  court  announced  its  con- 
clusion as  follows: 

"Now,  both  npon  reason  and  authority,  it  oc- 
curs to  us  that  the  offense  charged  in  this 
case  was  committed  in  Jack  county.  The  de- 
fendant procured  the  drugs  and  administered 
the  same  to  the  prosecutrix  in  Jack  county. 
He  procured  the  instruments  and  performed 
the  operation  on  the  prosecutrix  in  Jack  coun- 
ty. All  that  he  did  to  produce  the  abortion  of 
the  prosecutrix  was  done  by  him  in  said  county. 
The  final  consummation  of  the  offense  occurred 
in  Montague  county,  but  the  sole  cause  of  this 
was  set  in  motion  by  appellant  in  Jack  county, 
•  •  •  that  is,  the  appellant  put  In  operation 
a  force  in  one  county,  which  produced  its  re- 
sults in  another;  and  we  hold  that  he  is  re- 
sponsible in  the  forum  where  he  performed  the 
acts  which  resulted  in  the  abortion." 

[3]  In  the  instant  case  there  is  no  evidence 
that  appellant  administered  any  drugs  to  de- 
ceased in  Travis  county.  That  issue  was 
not  even  submitted.  There  is  no  evidence 
that  he  furnished  her  in  Travis  county  any 
drugs  to  take.  Becognizing  that  the  state 
was  relying  upon  the  letter  to  the  effect  that 
appellant  had  smt  her  certain  pills  to  be 
taken  by  her  to  bring  aboat  an  abortion,  the 
court  submitted  the  issue  in  that  way,  tell- 
ing the  jury  If  appellant  from  Travis  coun- 
ty sent  the  pUls  to  her,  and  she  took  them, 
and  an  abortion  was  produced,  he  could  be 
convicted,  r^ardless  of  where  she  was  when 
the  drugs  were  taken.  We  may  assume  that 
the  pills  were  secured  by  appellant  in  Travis 
county.  However  earnestly  he  may  have  de- 
sired an  abortion,  if  he  bad  kept  them  in  his 
possession  there,  no  offense  would  hare  been 
committed.  If  he  sent  them  from  Travis 
county  by  express  or  mail  to  deceased  in 
Dawson  county,  it  cannot  l>e  doubted  that, 
if  deceased  had  never  taken  them,  no  offense 
would  have  been  committed  regardless  of 
appellant's  Intent  and  her  desire  in  the  mat- 
ter. But  when  she  took  the  pills,  then,  and 
not  untU  then,  the  act  was  committed  which 
set  in  motion  the  cause  which  produced  the 
abortion.  All  the  evidence  tends  to  show 
that  she  took  them  in  Dawson  county,  and  if 


she  did  we  believe  that  county,  and  not 
Travis,  was  the  fonun  of  the  offense.  The 
text  in  Cyc.  vol.  1,  p.  175,  does  not  support 
the  proposition.    It  is  there  said : 

"Where  a  resident  in  one  state  procures 
drugs  and  medicines  therein  and  sends  them 
through  the  mail  to  a  pregnant  woman  living 
in  another  state,  with  advice  to  her  to  take 
the  same  for  the  purpose  of  causing  a  miscar- 
riage, he  may  be  prosecuted  for  the  abortion 
in  the  state  from  which  they  were  sent." 

The  only  case  cited  to  support  the  text  Is 
State  V.  Morrow,  40  S.  C.  221,  18  S.  E.  853. 
But  in  1  Standard  £>ncyclopedia  of  Proce- 
dure, p.  96,  we  find  the  same  case  cited  in 
support  of  the  direct  converse  of  the  propo- 
sition quoted,  and  the  case  itself  demon- 
strates the  correctness  of  the  latter  citation. 
The  prosecution  was  in  South  Carolina.  The 
defendant  procured  pills  in  the  District  of 
Columbia,  and  sent  them  by  mall  to.  a  preg- 
nant woman  in  South  Carolina,  advising  her 
to  take  them  to  produce  an  abortion,  which 
she  did.  The  court  holding  Jurisdiction  in 
the  latter  state  said: 

"If  the  defendant  procured  the  pills  in 
Washington,  and  transmitted  them  by  mail  to 
the  said  Colie  Fowler,  with  the  advice  for 
them  to  be  taken  for  the  purpose  of  bringing 
about  an  abortion,  and  she  received  and  took 
them  in  this  state,  in  contemplation  of  law,  it 
was  the  same  thing  as  if  the  defendant  in  per- 
son had  brought  the  pills  to  Columbia  and 
there  delivered  them  to  Colie  Fowler.  *  *  * 
Instead  of  coming  in  person  to  Columbia  to 
deliver  the  pills,  he  simply  employed  the  agen- 
cy of  the  mail  to  do  the  act  which  he  desired 
to  have  done,  and  which  was  done  by  his  ex- 
press anthority  and  direction,  in  tliis  state." 

While  the  case  last  dted  is  dealing  with 
state  and  not  county  lines,  yet  the  reason- 
ing is  pertinent  to  the  question  before  us. 
At  the  time  the  letters  in  evidence  were 
written  appellant  was  In  Travis  county  and 
deceased  in  Dawson  county,  and  the  pills 
were  evidently  delivered  to  her  In  the  latter 
county  through  some  agency  selected  by  ap- 
pellant, with  advice  to  deceased  to  take 
them  there,  and  report  to  him  the  result. 

Under  the  evidence  before  us,  and  the  au- 
thorities cited,  we  are  constrained  to  hold  the 
venue  to  have  been  in  Dawson  county  nnd 
not  in  Travis.  The  Instant  case  suggests  that 
some  legislation  in  regard  to  venue  in  abor- 
tion cases  might  be  well  had. 

The  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded. 
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SHADOIX  V.  STATE.    (No.  644S.) 

(Court  of  Criminal  Appeals  of  Texas.    Nor. 

16,    1921.    R«beariiis    Denied    Dec;    14, 

1921.) 

1.  Crimiiial  law  iS=>l099(IO)  —  Statement  of 
facts,  DOt  approved  by  trial  court,  not  oon- 
sldered. 

An  iDstmment  in  the  record  purporting  to 
be  a  statement  of  facts,  not  being  approTed  hj 
the  trial  court,  cannot  be  considered. 

2.  Crimlsal  law  «=s>IIIO(6)--Sliawlaf  Inaffl- 
elaiit  for  wtthdrawal  of  »tatement  of  facts 
for  uthoiitloatlon. 

Skewing  on  motion  for  leave  to  withdraw 
the  statement  of  facts  to  have  it  authenticated, 
merely  stating  the  sending  thereof  bj  the 
stenographer  too  late  for  appellant  to  sea- 
sonably get  in  touch  with  the  trial  court,  with- 
out showing  attempt  to  get  it  earlier  from  the 
stenographer,  is  inaufflcient  as  to  diligence. 

3.  Jary  «=>97( I) —Prohibitionist  not  Incom- 
petent In  liquor  case. 

A  prohibitionist  is  not  ipso  facto  disquaU- 
fied  as  a  juror  on  a  prosecution  for  manufac- 
turing intoxicating  liquors. 

4.  Criminal  law  i3=3394— Testimony  o*  fladlif 
IIHcIt  still  on  defendant's  premises  not  ob- 
Jeotlonabio  merely  because  witness  had  no 
search  warrant. 

Testimony,  of  one  who  found  an  illicit  still 
on  defendant's  premises,  to  the  fact  of  such 
finding,  is  not  objectionable  merely  because 
witness  had  no  seardi  warrant. 

5.  Criminal  law  9=7394 — ^Testimony  of  finding 
Illicit  ttlll  on  defendant's  premises  held  nat 
open  to  objection  of  witness  being  a  tree- 


Testimony  of  finding  an  illicit  still  on  de- 
fendant's premises,  in  the  absence  of  further 
showing,  la  not  open  to  the  objection  of  wit- 
ness being  a  trespasser;  one  simply  on  the 
premises  of  another  not  being  a  trespasser, 
unless  guilty  of  some  overt  act  or  of  disregard 
of  some  express  forbiddance. 

8.  Criminal  law  «=3628(7)— Rebuttal  wltaaas* 
namo  not  required  on  Indictment. 
Testimony  in  rebuttal  is  not  inadmissible 
merely  because  the  names  of  witnesses  are  not 
on  the  indictment. 

7.  Witnesses  €=3248(1)— Irresponsive  answer 
property  excluded. 

Statement  of  state  witness  on  cross-exam- 
ination, not  responsive  to  any  question,  is 
properly  excluded  on  request. 

8.  Intoxicating  liquors  «=»224— State  need  not 
show  liquor  was  not  manufactured  for  an  ex- 
cepted purpose. 

The  state  in  prosecution  for  manufactur- 
ing liquor  does  not  have  the  burden  of  showing 
that  it  was  not  manufactured  for  one  of  the 
purposes  excepted  by  the  statute. 


9.  Criminal  law  «» 1 09 1(4),  1097(4) —Inad- 
missibility of  admitted  testlmeny  mast  fea 
shown  by  statement  of  facts  or  bill  of  ax- 

COptlOBS. 

In  the  absence  of  a  statement  of  facts  and 
a  BuflSdent  showing  in  the  bill  of  exceptions 
of  inadmissibility,  admitted  testimony  complain- 
ed of  cannot  be  reviewed.     • 

10.  Criminal  law  «s>l097(4)  —  Statemont  af 
facts  necessary  for  review  of  sufflclMicy  of 
evIdOHOS. 

In  the  absence  of  a  statement  of  fact*, 
sufficiency  of  the  evidence  to  support  the  ver- 
dict cannot  be  reviewed  on  appeal. 

On  llotion  for  Behearing. 

11.  Crimlaal  law  «=9l044  —  To  complain  af 
testimony  as  surprise,  there  must  have  been 
effort  for  postponement. 

That  rebuttal  testimony  may  be  complained 
of  on  appeal  as  constituting  surprise,  there 
must  have  been  effort  to  obtain  postponement 
or  continuance. 

Appeal  from  IMstrict  Court,  Cass  County: 
Hngb  Oamey,  Jndga 

Columbus  Shaddix  was  convicted  of  manu- 
facturing Intoxicatliig  liquors,  and  appeals. 
Affirmed. 

C.  R.  Newland  and  Hairy  D.  Nelson,  both 
of  Linden,  for  appellant 

K.  O.  Storey,  Asst.  Atty.  Gen,  for  the 
State. 

LATTIMORB,  J.  Appellant  was  ooavlcted 
In  the  district  court  of  Cans  county  of  manu- 
facturing intoxicating  Uquor,  and  bis  pnnish- 
ment  fixed  at  two  years  In  the  penitentiary. 

[1]  There  api)ear8  In  the  record  what  pur- 
ports to  be  a  statement  of  facts.  Same  is 
not  approved  by  the  trial  court,  and  bence 
cannot  be  considered  by  us.  Hardee  v.  State, 
68  Tex  Cr.  R.  4,  150  S.  W.  610:  FUgg  v. 
State,  69  Tex.  Or.  B.  107, 153  S.  W.  862;  Ver- 
non's Code  Cr.  Proc.  p.  819,  and  authorities 
cited. 

[2]  What  purports  to  be  a  motion  of  ap- 
pellant for  leave  to  withdraw  said  statonent 
of  facts  in  order  to  have  same  authenticated 
is  among  the  papers,  but  is  not  filed.  Our 
Assistant  Attorney  Greneral  contends  that 
same  is  wholly  InsufBcient,  and  shows  no 
good  reason  for  granting  the  request  therein 
contained.  We  are  of  opinion  his  objection 
to  said  motion  is  well  taken,  and  that  same 
should  not  be  granted.'  Said  motion  Is  not 
sworn  to  as  to  the  facts  therein  set  forth, 
and  not  enough  facts  are  stated  to  justifly 
us  in  granting  the  request  From  the  tran- 
script in  the  record  we  learn  that  the  in- 
stant case  was  tried  aa  March  24,  1921,  and 
that  the  trial  term  of  the  court  below  ended 
April  15,  1921.  Said  moti<m  recites  that  the 
stenographer  sent  to  appellant's  counsd  on 
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July  5, 1921,  tbe  said  statement  of  facta,  and 
tbat  be  could  not  get  In  touch  with  the  trial 
court,  who  was  away  on  his  vacation,  with- 
in the  time  allowed  by  law  for  the  filing  of 
such  statement  of  facts  in  this  court  July 
5,  1921,  was  2  months  and  more  than  20  days 
•iter  the  adjournment  of  the  trial  court 
Said  statement  of  facts  contains  only  about 
40  pages,  and  would  not  appear  to  hare  re- 
quired any  great  length  of  time  for  the  prepa- 
ration  thereof.  No  efTort  Is  made  in  said  mo- 
tion to  show  any  reason  or  excuse  for  waiting 
from  March  24th  until  July  to  get  from  the 
stenographer  said  statement  of  facts.  For 
aught  we  know  from  the  motion,  no  applica- 
tion therefor  was  made  to  the  stenographer. 
He  may  have  had  ample  time  in  the  long  in- 
terim in  which  to  hare  prepared  said  state- 
ment of  facts  if  properly  requested.  One 
•seeking  to  excuse  an  apparent  lack  of  8111- 
gence  must  furnish  this  court  some  reason 
for  accepting  such  excuse. 

[3]  By  a  blU  of  exceptions  appellant  com- 
plains that  talesmen  to  complete  the  trial 
jury  were  summoned  by  the  sheriff,  he  be- 
ing a  state  witness,  and  that  certain  named 
talesmen  so  summtnied  were  strong  prc^bl- 
tlonists.  No  fact  appears  in  said  bill  reflect- 
ing any  effort  of  the  sheriff  to  tamper  with 
or  Influence  said  jurors,  and  the  trial  court 
qualifies  said  blU  by  stating  that  the  jurors 
were  examined  as  to  their  qualiflcatlon  by 
npipellant,  and  no  objection  made  to  them  xm- 
tll  after  they  were  sworn  to  serve.  The 
Mil  shows  no  error.  We  know  of  no  reason 
why  a  prohibitionist  or  one  of  opposite  views 
ipso  facto  is  disqualified  as  a  juror  in  any 
kind  of  a  case.  If  on  his  voix  dire  it  should 
appear  that  be  entertained  prejudice,  that 
would  present  a  different  question. 

[4,1]  Testimony,  of  one  who  found  an  U> 
licit  Btill  upon  the  premises  of  another,  to  the 
fact  of  such  finding,  is  not  subject  to  the 
objection  that  there  was  no  search  warrant, 
and  that  the  parties  so  finding  said  still  were 
trespassers.  One  simply  on  the  premises  of 
another  Is  not  a  trespasser  under  our  law, 
unless  guilty  of  some  overt  act  or  In  disre- 
gard of  some  express  forbiddance. 

[I]  That  the  state  used  witnesses  In  re- 
buttal whose  names  were  not  on  tbe  indict- 
ment would  not  seem  to  present  any  reveral- 
be  error.  We  are  unable  to  see  how  testi- 
mony properly  rebuttal  in  character  could  be 
legally  a  surprise.  Tbat  the  accused  did  not 
know  of  the  state's  possession  of  such  testi- 
mony does  not  amount  to  what  in  law  woidd 
be  deemed  a  surprise. 

[7]  A  statement  by  a  state  witness  while 
being  cross-examined  by  the  accused,  which 
was  not  in  response  to  any  question  asked, 
was  properly  excluded  by  the  trial  court  up- 
on request.  The  court's  qualification  to  this 
Mil  of  exceptions  states  tbat,  "This  testi- 
mony was  elicited  from  the  witness  by  de- 


fendant's counseL"  U  true,  this  fact  would 
in  any  evmt  destroy  tbe  purported  effect  of 
the  bill  of  exceptions. 

[8]  Appellant's  special  charge  that  the  bur- 
den was  on  the  state  to  show  that  the  liquor 
In  question  was  not  manufactured  for  one  of 
the  purposes  excepted  by  statute  was  proper- 
ly refused.  P.  Robert  v.  State,  284  S.  W.  89, 
No.  5970,  decided  at  this  term. 

[I]  BUI  of  exceptions  No.  6,  to  the  rebuttal 
testimony  of  certain  witnesses,  cannot  be 
sustained  because  of  the  absence  of  a  state- 
ment of  facts  and  of  the  further  fact  that  no 
sufficient  showing  of  inadmissibility  appears 
from  the  statements  of  the  bill. 

[1 0]  In  tbe  absence  of  a  statement  of  facts 
the  sufficiency  of  the  evidence  to  support  the 
verdict  cannot  be  reviewed  by  us. 

No  error  appearing  in  tbe  record,  the  judg- 
ment of  the  trial  court  will  be  affirmed. 

On  Motion  for  Rehearing. 

Appellant  earnestly  insists  that  we  erred 
In  not  sustaining  the  contention  set  forth  in 
his  bill  of  exceptions  No.  2,  which  complains 
of  the  refusal  of  the  trial  court  to  strike 
from  the  record  the  testimony  of  tbe  officers 
who  found  on  tbe  premises  of  one  Floyd  an 
Illicit  still  used  In  connection  with  tbe  manu- 
facture of  liquor  charged  against  ai^eUant. 
There  is  notlilng  in  the  bill  of  exceptions 
which  shows  any  forcible  entry  upon  the 
premises  of  Floyd,  or  any  other  act  connect- 
ed with  tbe  finding  of  said  still,  which  would 
bring  the  testimony  within  any  of  the  cases 
referred  to  by  api)ellant  in  his  motion. 

[II]  Appellant  also  again  urges  that  the 
state  should  not  have  been  permitted  to  use 
certain  witnesses  in  rebuttal  whose  names 
did.  not  appear  upon  the  indictment,  and 
claims  that  such  testimony  was  very  hurtful 
to  his  cause,  and  was  a  great  surprise  to 
his  couns^  Our  procedure  permits  one  on 
trial  to  make  application  for  continuance  or 
postponement  in  the  event  unforeseen  testi- 
mony Is  offered  against  blm,  and  In  case  he 
brings  himself  within  the  very  reasonable 
rules  laid  down  in  regard  to  such  matters, 
and  his  request  Is  refused,  this  court  has 
reversed;  but  In  the  instant  case  there  was 
no  such  request,  and  no  effort  made  to  {>ost- 
pone  or  continue,  and  If  appellant's  counsel 
was  surprised  to  any  great  extent  at  the 
testimony  of  said  witnesses,  same  is  not 
made  known  to  us  in  any  legal  manner.  The 
mere  Introduction  of  witnesses  whose  names 
or  presence  are  unknown  to  appellant  of  it- 
self constitutes  no  ground  for  the  reversal  of 
cases  by  this  court. 

In  the  absence  of  a  statement  of  facts  we 
are  unable  to  give  further  consideration  to 
api)ellant's  contention  that  the  evidence  does 
not  support  the  Judgment. 

The  motion .  for  rehearing  will  be  over- 
ruled. 
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FOUR   BROTHERHOOD  OIL  CO.  V.  KEL- 
LEYotal.    (No.  9664.)* 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 

June  11,  1921.    Rehearing  Denied 

Oct.  15.  1921.) 

1.  Mines  aid  mlaerals  «=»77— Lease  may  be 
forfeited  for  breach  of  covenants  for  develop- 
ment or  for  abandonment. 

An  oil  lease  may  be  forfeited  on  the  ground 
of  a  breach  of  its  covenants  for  development, 
or  because  of  an  abandonment. 

2.  Trial  «=9365(3)— Special  venllct  conclusive, 
unless  set  aside,  though  contrary  to  undls- 
puted  evidence. 

Where  a  case  is  tried  upon  the  submission 
of  special  issues  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1014,  art.  1982,  the  answer  of  the 
jury,  unless  set  aside,  is  conclusive  as  be- 
tween the  parties  as  to  facts  found,  under  ar- 
ticle 1986',  even  though  the  verdict  is  contrary 
to  the  undisputed  evidence. 

3.  Appeal  and  error  «s>754( I)— Appellant,  not 
assigning  error  to  refusal  to  set  aside  special 
verdict,  cannot  complain  that  flndings  are  un- 
supported 1^  evidence. 

An  appellant  who  fails  to  assign  error  to 
the  action  of  the  court  in  refusing  to  set  aside 
a  special  verdict  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  1990,  cannot  complaia  of 
the  Judgment  on  the  ground  that  the  findings 
are  unsupported  by  the  evidence. 

Appeal  from  District  CJourt,  Wichita  Coun- 
ty; Ei  W.  Napier,  Judge. 

Suit  by  Sam  Kelley  and  others  against  the 
Four  Brotherhood  Oil  Company  Judgment 
(or  plalntiSs,  and  defendant  appeals.  Af- 
firmed. 

P.  B.  Martin,  of  liOngvlew,  for  appelant 

Weeks,  Morrow,  Frauds  ft  King,  of  Widi- 
ita  Falls,  for  appellees. 

CONNER,  C.  J.  The  question  In  this  case 
is  whether  appellants  have  lost  the  rights  se- 
cured by  a  certain  oil  lease  upon  lands  de- 
scribed in  appellees'  petition.  The  least  un- 
der which  appellants  claim  is,  (or  the  moat 
part,  in  a  familiar  form,  but  contains,  among 
other  obligations  on  the  part  of  the  lessees, 
the  following: 

"Lessees,  in  consideration  of  this  grant,  agree 
to  begin  the  actual  drilling  of  a  well  for  oil  and 
gas  upon  the  above-described  premises  within 
six  months  from  the  date  hereof,  and  from  that 
date  to  prosecute  the  drilling  of  said  well  with 
due  diligence  until  a  depth  of  850  feet  is  reach- 
ed, unless  oil  or  gas  in  paying  quantities  is  dis- 
covered at  a  lesser  depth.  If  said  first  well  be 
dry,  then  witliin  30  days  from  the  date  said  well 
is  completed  the  drilling  of  a  second  well  shall 
be  begun  and  prosecuted  in  like  manner  with 
the  above,  and  so  on,  with  not  more  than  30 
days'  intervals  between  the  completion  of  one 
well  and  the  beginning  of  another  until  oil  or 
gas  is  found  in  paying  quantities  on  said  prem- 


ises. If  oil  or  gas  in  paying  quantities  is 
found  on  said  premises  in  either  of  said  first 
wells,  or  any  of  the  subsequent  wells,  then 
the  development  of  the  herein  leased  premises 
shall  be  continued  with  reasonable  diligence 
until  said  property  is  fully  developed,  and  fail- 
ure to  carry  out  the  drilling  obligation  herein 
provided  for  shall  terminate  this  lease  and  the 
rights  granted  hereunder  shall  be  forfeited  to 
lessors;  provided,  however,  that  in  case  of  for- 
feiture there  shall  be  reserved  to  lessees  each 
producing  well  on  said  premises,  together  with 
enough  territory  immediately  surrounding  same 
to  enable  lessees  to  operate  said  producing 
wells." 

It  was  alleged  in  behalf  of  appellees  that 
the  lease  had  been  forfeited  by  reason  of  a 
failure  to  comply  with  the  requirements  quot- 
ed, and  this,  it  seems,  was  the  only  issue 
contested  below.  The  trial  was  before  a 
Jury,  and  the  court  submitted  the  following 
special  issue: 

"Special  issue  No.  1:  Find  whether  or  not 
the  defendants  prosecuted  the  drilling  of  the 
third  well  upon  the  lease  property  in  question 
with  due  diligence  as  required  by  the  terms 
of  the  lease  contract." 

To  this  issue  the  Jury  answered,  "No." 

No  other  issue  having  been  submitted. 
Judgment  was  rendered  for  appellees,  and 
the  defendants  have  appealed. 

[1]  That  a  mineral  lease  may  be  forfeited 
on  the  ground  of  a  breach  of  its  covenants 
for  development  or  because  of  an  abandon- 
ment is  too  well  settled  to  require  discussion. 
Grubb  V.  McAfee,  100  Tex.  527,  212  S.  W. 
464;  HaU  v.  McClesky,  228  S.  W.  1004,  and 
authorities  therein  cited.  Appellants  do  not 
question  this  proposition.  The  only  assign- 
ment presented  in  their  brief  is  the  follow- 
ing: "Because  the  Judgment  is  wholly  un- 
supported by  the  evidence." 

[2]  Appellants  Insisted  on  the  oral  submis- 
sion of  the  cause  that  an  injustice  bad  been 
cone  them.  Appellees,  however,  object  to 
the  consideration  of  the  assignment  of  er- 
ror, but,  aside  from  its  general  character, 
we  think  it  must  be  overruled.  Under  our 
practice  verdicts  are  either  general  or  spe- 
ciaL  See  arttde  1082,  V.  S.  Tex.  Civ.  Stat- 
utes. Where  a  case  is  tried  ui)on  the  sub- 
mission of  special  issues,  the  answer  of  the 
jury,  unless  set  aside,  is  conclusive  as  be- 
tween the  parties  as  to  the  facts  found.  See 
article  1980.  And  this  is  true  even  though 
the  verdict  may  be  contrary  to  the  undis- 
puted evidence.  Waller  v.  Liles,  96  Tex.  21, 
70  S.  W.  17. 

[3]  It  may  be  noted  that  the  assignment 
under  consideration  makes  no  attack  upon 
the  issue  submitted  nor  upon  the  answer  of 
the  Jury  thereto.  It  was  the  trial  court's 
duty,  therefore,  upon  the  incoming  of  the 
verdict  In  this  case,  to  either  set  aside  the 
verdict  because  unsupported  by  the  evidence 
or  to  render  Judgment  thereon.     See  article 


jfl-^Wnr  otlier  cases  sea  same  topic  and  KEY-MUMBER  in  aU  Key-Numberad  DlsesU  and  Isdezee 
•Writ  of  error  dismissed  for  want  of  jurisdiction  February  13,  1S22. 
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1S80,  v.  S.  Tex.  Civ.  Stats.  The  Judgment 
must  therefore  be  here  sustained,  unless  it 
becomes  our  duty  to  set  aside  the  verdict 
This  we  cannot  do,  for  the  reason  that  ap- 
pellants' assignment  is  not  an  attack  upon 
the  verdict.  In  such  cases,  as  has  frequently 
been  held,  a  party  on  appeal'  who  fails  to 
assign  error  to  the  action  of  the  court  In 
refusing  to  set  aside  a  special  verdict  cannot 
complain  of  the  judgment  on  the  ground  that 
the  findings  are  unsupported  by  the  evidence. 
See  BlackweU  v.  Vaughn,  176  S.  W.  912; 
Scott  V.  P.  &  M.  National  Bank,  66  S.  W. 
485 ;  Smith  v.  Hessey,  63  Tex.  Civ.  App.  478, 
134  S.  W.  256,  writ  of  error  denied.  In  the 
case  last  dted,  the  following  from  the  opin- 
ion in  the  case  of  Scott  v.  Bank,  supra,  was 
quoted  with  approval: 

"It  seems  quite  clear  that,  when  a  special 
verdict  has  been  retamed  which  entitles  one 
of  the  litigants  to  a  judgment,  there  are  but 
two  alternatives  for  the  trial  court.  One  is  to 
set  aside  the  verdict  and  grant  a  new  trial, 
and  the  other  is  to  render  judgment  upon  aod 
in  conformity  with  the  verdict.  If  the  verdict 
is  not  supported  by  the  testimony,  what  is  the 


all  the  evidence  necessary  under  the  law  to 
show  ownership  in  him  is  entitled  to  be  protect- 
ed as  an  innocent  purchaser. 

3.  Mines  and  minerals  <S=>6 — Innocent  purchas- 
er of  oil  and  gas  permit  oan  transfer  good  ti- 
tle to  one  with  notioe. 
An  innocent  purchaser  of  an  oil  and  gas  per- 
mit to  prospect  state  lands  without  notice  that 
bis  vendor  acqnired  the  permit  as  agent  for  an- 
other acquires  good  title  thereto,  and  can  con- 
vey all  that  be  possesses,  so  that  a  purchaser 
from  him  has  good  title  as  against  the  principal 
of  the  original  vendor,  though  the  last  purchaser 
had  notice  of  the  agency  at  the  time  of  pur- 
chase. 

Appeal  from  District  Court,  Stephens 
County;  W.  R.  Ely,  Judge. 

Action  by  F.  L.  Luckel  against  the  Phillips 
Petroleum  Company.  Judgment  for  defend- 
ant, and  plalntltt  appeals.    Affirmed. 

Sayles  &  Sayles,  of  Eastland,  and  Wm.  B. 
Hawkins  and  I*  D.  Hawkins,  both  of  Breck- 
enridge,  for  appellant 

H.  A.  Turner,  of  Fort  Worth,  for  appellee. 


remedy  of  the  party  dissatisfied  with  it?  BUCK,  J.  Plaintiff,  F.  L.  Luckel,  filed 
•  •  •  Can  such  dissatisfied  party  remain  in- 1  gun  in  the  district  court  of  Stephens  county 
active,  and  on  appeal  complain  of  the  verdict  or  ;  against  the  Phillips  Petroleum  Company, 
the  failure  of  the  court  to  set  it  aside  of  Us  |      corporation,  for  an  undivided  one-half  in- 

own   motion?     Clearly  not,   because  it  is  not    .        /^.    «,  e  '  ,  ,     j  ,     04. 1 ^ 

the  duty  of  any  court  to  set  aside  a  verdict  «n-  ;  *«'^*i"/lf.i?*^'^^  ''L  M  Stephens  coun- 
less  requested  so  to  do.  *  •  •  The  law  i  t^'  '^^  described  in  the  petition.  He  alleged 
charges  the  party  against  whom  the  jury  finds  that  he  and  Joe  Damall  had  been  partners  In 
the  facts  with  the  knowledge  of  the  fact  that  |  the  abstract  business  In  Breckenrldge,  Ste- 
the  verdict  is  contrary  to  his  success,  and  that, 


unless  he  secures  its  removal,  it  will  be  followed 
by  a  judgment  against  him,  regardless  of  what 
the  evidence  may  be.  This  being  the  case,  he 
must  not  only  ask  the  trial  court  to  set  the  ver- 
dict aside,  but,  if  on  apped  he  seeks  to  com- 
plain on  account  of  the  verdict,  he  must  do  so 
under  an  assigninent  of  error  addressed  to 
the  action  of  the  court  in  refusing  to  set  it 
aside  and  grant  a  new  trial." 

We  conclude  that  appellants'  assignment 
of  error  must  be  overruled  and  the  judgment 
affirmed. 


LUCKEL  V.  PHILLIPS  PETROLEUM   CO.* 
(No.  9669.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
June  18,  1921.    Rehearing  Denied 
Oct  15,  1921.) 

1.  Mines  and  minerals  <&=>6— Oil  and  gas  per- 
mit gives  transferable  rights. 

A  permit  to  prospect  state  lands  for  oil  and 
gas,  issued  under  Acts  35th  Leg.  (1917)  c.  S3 
(Vernon's  Ann.  Civ.  St  Supp.  1918,  art  5904  et 
seq.),  confers  a  right  or  interest  which  may  be 
the  subject  of  a  contract  or  transfer. 

2.  Mines  and  minerals  ®=>6— Innocent  purchas- 
er of  oil  and  gas  permit  protected. 

One  purchasing  the  permit  to  prospect  state 
lands  for  oil  and  gas  from  another  who  holds 


phens  county,  on  December  2, 1918,  and  prior 
thereto,  and  that  they  dissolved  partnership 
January  1,  1919;  that  it  was  understood  and 
agreed  between  plaintiff  and  Damall  that 
as  a  partnership  business  they,  and  each  of 
them,  should  make  application  to  prospect 
for  petroleum  and  gas  on  lands  situated  in 
Stephens  county,  belonging  to  the  public- 
school  fund  of  the  state  of  Texas,  and  share 
equally  In  the  profits  therefrom;  that  In 
accordance  with  said  partnership  agreement 
Damall  on  December  2,  1918,  made  applica' 
tion  for  the  permit  to  prospect  for  oil  and 
gas  on  the  land  in  question,  filing  the  same 
with  the  county  surveyor,  as  provided  for  by 
law,  and  that  subsequent  to  the  dissolution 
of  partnership  the  land  was  duly  surveyed, 
and  the  field  notes  and  sketch  thereof  duly 
filed,  and  a  gas  and  oil  permit  Issued  to 
Damall  by  the  proper  authorities  of  the 
state;  that  Darnall  did  not  disclose  to  plain- 
tiff, and  plaintiff  did  not  know  when  he  dis- 
solved the  partnership  existing  between  thera 
of  these  facts.  He  further  alleged  that  Darn- 
all  subsequently  sold  the  oil  and  gas  permit 
and  the  rights  thereunder  to  one  C.  F.  Koe- 
ser,  and  that  Roeser  sold  It  to  the  defendant 
but  that  both  Roeser  and  defendant  had 
knowledge  of  his  partnership  interest  in  the 
lease  when  they  bought  it 

Defendant  replied  by  a  plea  of  not  guilty, 
a  general  demurrer,  and  denied  that  at  the 


^=>For  other  cases  see  same  topic  aod  KEY-NUMBER  In  all  Key-Numbered  Dlgesu  and  Indezei 

•Writ  ot  error  granted  February  15.  198?.  ^ (      00(t1(^ 
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time  it  boui^t  tbe  oQ  and  gas  permit  plain- 
tiff had  any  interest  ttiereln,  and  farther 
pleaded  that  the  defendant  had  no  knowledge 
of  plaintlfl's  claim  when  he  purchased  the 
permit,  and  that  he  paid  a  valuable  consid- 
eration therefor  and  was  an  innocent  pur- 
chaser. From  a  Judgment  for  defoadant, 
plalntifl  has  appealed. 

The  evidence  sustains  the  following  find- 
ings of  facts:  That  plaintiff  and  Damall 
were  partners  until  January  1,  1919;  that  It 
was  within  the  scope  of  their  partnership 
agreement  to  search  for  unsold  state  land  In 
Stephens  county,  and  to  apply  for  oil  and  gas 
permits  thereon ;  that  on  I>ecember  2,  1018, 
Damall  applied  to  the  county  surveyor  for 
"a  petroleum  and  gas  prospect"  on  an  un- 
named number  of  acres,  "about  12  ml  N. 
20  d^.  E.  of  Breckenridge;  bounded  on 
north  by  Watklns  Noble  survey  and  the 
Clear  fork  of  the  Brazos  river;  bounded  on 
east  by  sur.  20,  bik.  2,  T.  &  P.  R.  R.  Co.; 
bounded  on  south  by  Sarah  Bradley  survey; 
bounded  on  west  by  B.  H.  Epperson  survey." 
On  March  1,  1919,  the  county  surveyor  certi- 
fied his  field  notes  of  the  tract  whldi.  In 
the  main,  agree  with  the  description,  as  to 
location  of  the  land  mentioned  In  the  appli- 
cation, and  certified  that  there  were  S1.5 
acres  in  the  tract  surveyed.  On  May  9, 1919, 
an  oil  and  gas  permit  was  issued  by  the  com- 
missioner of  the  general  land  o£9ce  to  Joe 
Damall,  covering  this  land.  On  August  23, 
1919,  Damall  sold  to  C.  F.  Roeser  the  gas 
and  oH  permit  for  $11,000  cash.  This  Instru- 
ment was  filed  for  record  In  Stephens  county 
September  18,  1919.  On  September  12,  1919, 
plaintiff  filed  an  instrument  in  the  county 
derk'B  office  reading  as  follows: 

"I  hereby  certify  that  I  have  one-half  Inter- 
est in  the  mineral  permit  issued  by  the  commis- 
sioner  of  the  general  land  office,  t»  Joe  Damall, 
dated '—,  recorded  in  Deed  Records  of  Ste- 
phens County  in  Volmne  62,  page  478,  said  land 
being  sitnated  in  Stephens  county,  Tex.,  and 
fully  described  in  said  permit  above  referred  to. 

"[Signed]    F.  L.  Luckel." 

Roeser  had  the  title  to  tbe  land  examined 
by  attomeys,  and  their  opinion  failed  to 
show  that  the  plaintiff  had  any  Interest 
therehL  On  September  13,  1919,  Chas.  F. 
Roeser,  in  consideration  of  the  payment  In 
cash  by  tbe  Phillips  Petroleum  Company  of 
$23,625,  sold  and  assigned  an  undivided 
three-fourths  interest  in  and  to  said  permit 
to  the  latter  company.  The  defendant  had 
an  abstract  of  title  to  this  land  examined, 


and  its  attomeys  failed  to  report  that  plaln- 
tifl had  any  title  to  or  interest  ther^n. 

[1 , 2]  We  think  that  an  oil  and  gas  per- 
mit issned  under  .and  by  virtue  of  chapter 
83,  Laws  1917  (article  S904  et  seq^  Revised 
Statutes  1918  Supplonent),  confers  a  right 
of  interest  which  may  be  the  subject  of  a 
contract  or  transfer,  and  that  one  purdus- 
ing  such  permit  fnxn  another,  holding  all 
the  evidence  necessary  under  the  law  to  show 
ownership  in  htm,  is  entitled  to  be  protected 
as  an  innocent  purchaser.  In  Wetbered  y. 
Boon,  17  Tex.  143,  it  was  held  that  where  an 
agent.  In  violation  of  the  tnstractions  of  his 
prtncipal,  procures  a  headright  certificate 
to  be  issued  to  himself  as  assignee  instead 
of  to  his  principal,  he  holds  the  title  for  Qie 
principal;  but  as  to  the  third  persons  who 
are  not  proved  to  have  had  notice  of  the  con- 
tract or  of  the  interest  of  tbe  beneficiary, 
and  who  purchased  for  value,  the  agent  will 
be  regarded  as  the  true  owner  of  the  certif- 
icate, and  that  such  purchaser  will  be  pr«>- 
tected  as  an  Innocent  purchaser  without 
notlcfe  In  Johnson  v.  Newman,  43  Tex.  628. 
it  was  held  that  a  headright  certificate  Is  in 
the  nature  of  personalty,  and  can  be  sold 
and  delivered  as  chattels,  and  a  purchaser 
without  notice  of  a  prior  assignment  of  the 
right  to  the  certificate  would  take  a  good 
title.  These  two  cases  have  been  cited  with 
approval  by  our  Supreme  Court  and  the 
Courts  of  CivU.  Appeals  in  many  subsequent 
dedsions. 

[3]  It  Is  not  disputed  that  at  the  time  Roe- 
ser purchased  the  permit  he  had  no  notice, 
either  actual  or  constructive,  of  any  claim 
made  by  the  plaintiff,  and  therefore  he,  as 
Innocent  purchaser,  acquired  a  title  free  of 
any  interest  or  claim  thereto  asserted  by 
plalntifl.  Having  acquired  a  good  title,  he 
was  authorized  to  convey  all  the  title  that 
be  possessed.  Hence  we  conclude  that  we 
cannot  disturb  the  Judgment  of  tb»  trial 
court,  and  that  It  should  in  all  ttUngs  be 
affirmed. 

In  so  deciding,  we  pretermit  any  discus- 
alaa  as  to  whether  or  not  the  permit  grant- 
ed by  the  state  conveys  an  interest  In  the 
land,  and  therefore  comes  under  the  case  of 
National  Pipe  Line  Co.  v.  Teel,  95  Tex.  588, 
68  S.  AV.  979,  and  other  cases  following  it, 
for  we  believe  that,  even  thou^  tbe  permit 
does  not  convey  any  interest  in  tbe  land. 
Damall  had  all  tbe  evidences  of  complete 
title,  so  far  as  plalntifl  was  concerned,  and 
the  authority  to  convey  such  complete  title. 

Judgment  affirmed. 
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condemnation  in  conformity  with  the  provision 
of  Const,  art  1,  i  17. 


DALLAS  HUNTING  &  FISHING  CLUB  v. 

DALLAS  COUNTY  BOIS  D'ARC  ISLAND 

LEVEE  DIST.    (No.  8706.) 

(Court   of  CMl   Appeals   of  Texas.     DaHaa. 
Nov.  26,  leZL) 

1.  Levees  and  flood  eoatrol  «=32— Statute  ro- 
latlMf  to  redamatloR  of  bottom  laads  valid. 

Laws  3Sth  Leg.  (1B18)  c.  44,  aathorizing 
levee  improvement  districts  for  the  purpose  of 
reclaiming  land  lying  in  river  bottoms,  is  valid 
and  in  pursuance  of  Const,  art.  16,  |  OB. 

2.  Emlaent  domala  «974— Constriotloa  of 
leveo  hold  not  a  tAIng,  bnt  only  damaging  of 
land,  and  oomponsatlon  nood  not  first  be  pro- 
vided. 

The  eonstruction  of  a  levee  to  reclaim  river 
bottom  lands  along  land  contiguous  to  a  river 
on  the  side  opposite  that  on  which  the  levee 
extends  does  not  amount  to  a  taking,  which 
(Tonst.  art.  1,  |  17,  provides  shall  not  be  done 
without  first  providing  compensation,  but_  ia 
merely  a  damaging  of  it  within  the  meaning 
of  such  provision,  and  compensa'tion  need  not 
be  provided  before  the  damage,  assuming  that 
such  levee  increases  the  depth  of  water  on 
such  land  and  causes  it  to  flow  with  greater 
violence  across  it  and  stand  for  a  longer  period 
of  time  than  formerUr,  and  this  is  true  under 
C3onst.  n.  S.,  art.  B. 

3.  Eminont  domain  *=»74— Compensation  not 
first  roqnirod  in  absenoo  of  physical  appro- 
priatlon. 

Only  when  there  is  a  physical  appropriation 
of  property  is  the  taking  such  that  its  owner 
oas  first  require  compensation  before  the 
property  ia  taken,  under  Const  art  1,  {  17. 

4.  Waters  and  water  courses  «=»  1 62— Em- 
bankment causing  water  to  stand  longer  upon 
bottom  lands  does  not  create  easement. 

The  result  of  constructing  embankments  on 
adjacent  lands,  thereby  increasing  the  depth 
and  velocity  of  overflow  water,  and  causing  it 
to  linger  thereon  for  a  longer  period  of  time 
tlian  it  would  under  natural  conditions,  doea 
not  result  in  an  easement  on  the  land;  an 
easement  being  acquired  only  by  written  grant 
and  by  prescription. 

5.  Eminent  domain  «=>58— Easement  In  land, 
not  Bcqnlred  by  improvomont  distrtot  by 
oondomnation  as  against  one  owning  ontire 
title. 

Although  Laws  35th  Leg.  (1918)  c.  44, 
relating  to  creation  of  improvement  districts 
for  the  purpose  pf  reclaiming  land  lying  in 
river  bottoms,  expressly  confers  upon  them 
the  right  of  eminent  domain  for  the  purpose 
of  acquiring  fee-simple  title,  easement,  or  right 
of  way  over  private  and  public  lands  and 
waters,  a  mere  interest  in  land  or  right  of 
use  of  land  in  the  nature  of  an  easement  can- 
not be  validly  acquired  by  condemnation  where 
the  entire  fee  is  owned  by  the  person  against 
whom  such  easement  is  sought  to  be  acquired, 
but  ii  such  private  owner's  interest  does  not 
extend  beyond  a  mere  easement  that  title  and 
right  may  be  taken-  from  the  owner  only  by 


6.  Lovoos  and  flood  oontrol  «s>9— Levee  dis- 
trict held  not  entitled  to  keep  space  between 
levee  and  wafter  dear  of  obstniotlons. 

Laws  84th  Leg.  (1915)  c.  146,  |  57  (Ver- 
non's  Ann.  Civ.  St.  Supp.  1918,  art.  5581), 
authorizing  a  district  supervisor  "to  keep  the 
space  between  any  levee  or  other  improve- 
ments and  the  stream,  or  streams,  the  over- 
flow of  which  is  intended  to  be  prevented,  free 
and  dear  of  all  obstnictionB,"  has  no  applica- 
tion whatever  to  a  levee  improvement  con- 
structed under  Laws  36th  Leg.  (1917)  e.  44, 
the  purpose  of  the  former  chapter  being  to 
authorize  improvements  to  confine  the  water 
within  the  stream  of  the  diannel,  the  subject 
of  the  latter  chapter  being  to  create  districts 
merely  designed  to  divert  water  from  premises 
far  removed  from  the  stream  Itself  after  it 
had  already  overflowed  and  extended  to  the 
levees  constructed,  notwithstanding  the  ref- 
erence in  section  60  of  the  latter  to  the  for- 
mer chapter. 

7.  Injunction  «s» 1 33— Temporary  mandatory 
Injunction  not  granted  where  It  will  Inflict 
great  Injury. 

A  temporary  mandatory  injunction  which 
wonld  require  the  removal  of  a  completed  levee 
built  at  an  expense  of  $4(X>,000  should  not  be 
granted  to  a  landowner  whose  hajuries  by  rea- 
son of  the  levee  are  comparatively  small,  but 
such  landowner  should  be  required  to  obtain 
compensation  by  recourse  to  a  remedy  at  law. 

8.  Injonotlon  <8=»I33— Not  pnrpose  of  tempo- 
rary Injunction  to  finally  dispose  of  entire 
aubjeot-matter. 

The  pnrpose  of  a  temporary  injunction  is 
to  maintain  or  reatore  the  status  quo  until 
upon  a  final  hearing  court  may  dispose  of  the 
controversy  by  granting  full  relief  to  the  par- 
ty whose  right  the  law  and  the  facts  support 
and  a  temporary  mandatory  injunction-  should 
not  be  granted  where  It  will  effectually  and 
finally  dispose  of  the  entire  subject-motter  of 
the  suit. 

Appeal  frona  District  CJourt,  Dallaa  (boun- 
ty; B.  B.  Muse,  Judge. 

Action  by  the  Dallas  Hunting  &  Fishing 
Club  against  the  Dallas  County  Bote  D'Arc 
Island  Levee  District  From  an  order  re- 
fusing to  grant  a  temporary  mandatory  In- 
junction, plalntlfl  appeals.    Affirmed. 

Carden,  Starling,  Cardan,  Hemphill  &  Wal- 
lace, of  Dallas,  for  appellant 
Clark  &  Clark,  of  Dallas,  lor  appellee. 

HAMILTON,  J.  This  Is  an  appeal  from 
an  order  refusing  to  grant  a  temporary  man- 
datory injunction. 

Appellee  is  a  levee  improvement  district 
organized  tinder  the  provisions  of  chapter 
44,  General  Laws  of  the  Thirty-Fifth  Legis- 
lature, for  the  purpose  of  reclaiming  land 
lying  in  Trinity  river  bottom. 

The  district  as  laid  out  and  incorporated 
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inclndes  a  portion  of  appellant's  land.  How- 
ever, after  the  district  was  created  and  con- 
struction had  begun,  a  controversy  between 
appellant  and  appellee  arose  with  reference 
to  taking  a  portion  of  appellant's  land  and 
building  a  levee  upon  it  The  dispute  caused 
appellee  to  deviate  from  Ita  purpose  to  build 
the  levee  on  appellant's  land,  or,  at  least, 
after  appellant  began  to  make  contentions 
against  the  original  plan  of  construction  of 
the  levee  upon  and  with  reference  to  Its 
land,  appellee  changed  the  plan  and  altered 
the  course  and  position  of  the  levee  so  as 
not  to  touch  any  part  of  appellant's  land  and 
left  it  mtirely  outside  the  territory  to  be 
circumscribed  by  the  levee  walls.  With  ap- 
pellant's land  thus  excluded,  appellee  began 
its  work  of  building  the  levee  on  January 
11.  1021.  Appellant  filed  its  application  for 
a  restraining  injunction  praytng  that  a  tem- 
porary injunction  Issue  pending  a  final  hear- 
ing. An  order  was  entered  by  the  trial 
judge  when  the  application  for  a  temporary 
injunction  was  filed,  designating  January 
22,  1921,  as  a  date  for  hearing  it,  after  no- 
tice to  appellee.  Whatever  reason  (and  none 
is  disclosed  by  the  record)  for  it  that  may 
have  existed,  no  action  was  talien  on  the  ap- 
plication on  the  date  so  set  for  a  hearing 
and  the  application  pended  as  originally  filed 
until  August  1,  1921.  On  that  date  a  plead- 
ing designated  as  a  supplemental  petition 
and  motion  for  a  mandatory  injunction  was 
filed. 

This  last  pleading,  as  well  as  the  answer 
also  filed  on  August  1,  1921,  revealed  that 
in  the  space  of  time  which  had  intervened 
since  the  original  petition  was  filed  the  levee 
wall  had  been  completed  in  the  place  and 
course  projected  and  designated  after  the 
abandonment  of  the  location  against  which 
appellant  had  originally  protested. 

The  substance  of  the  complaint  embodied 
in  the  first  application  for  injunction  may 
be  succinctly  stated  as  follows:  Appellant  is 
a  corporation  authorized  by  law  to  maintain 
a  hunting  and  fishing  club  on  836  acres  of 
land  on  which  are  located  lakes,  this  land 
lying  along  and  being  bounded  by  the  Trini- 
ty river,  and  which,  including  the  improve- 
ments and  equipment,  is  of  greater  value 
than  $60,000;  that  such  premises  are  de- 
voted to  the  uses  of  hunting  and  fishing  by 
Its  members,  as  well  as  being  used  by  them 
for  health  and  recreation;  that  the  buildings 
are  located  on  land  which  is  above  the  or- 
dinary overflow  of  Trinity  river;  that  ap- 
pellee was  proposing  to  erect  a  part  of  Its 
levee  along  a  line  on  a  side  of  the  land,  so 
that  the  land  would  be  between  the  levee 
and  the  river;  and  that  the  levee,  U  cotl- 
structed,  would  divert  the  water  which 
flowed  out  over  appellant's  land  in  ordinary 
overflows  and  cause  the  water  from  the  riv- 
er to  flow  with  great  violence  upon  appel- 
lant's land  and  improvements  thereon,  al- 


most totally  destroying  the  buildings  and 
equipment  and  rendering  the  premises  un- 
safe for  appellant's  purposes  and  also  un- 
safe as  a  place  to  reside. 

It  was  alleged  that  the  law  under  which 
appellee  was  organized  Is  void,  and  that 
particularly  it  is  Invalid  so  far  as  it  gave 
appellee  authority  to  build  and  maintain  a 
levee  or  cast  the  waters  from  the  river  up- 
on the  overflowed  land  of  appellant  without 
the  latter's  consent  and  without  first  making 
adequate  compensation  as  provided  by  the 
terms  of  the  state  and  federal  Constitutions 
prescribing  the  manner  of  exercising  the 
right  of  eminent  domain.  It  was  further  al- 
leged that,  if  the  legislative  act  upon  which 
appellee's  organization  and  existence  were 
founded  were  at  all  valid,  then  It  validly  au- 
thorized levee  districts  to  be  formed  only  by 
building  levees  on,  along,  and  contiguous  to 
streams,  and  that  appellee  had  not  located 
its  levee  district  along  and  contiguous  to 
the  river,  but,  on  the  contrary,  had  located 
It  away  from  the  river  so  that  appellant's 
land  was  left  between  the  river  and  the  levee 
district  without  protection  and  without  the 
benefits  contemplated  by  the  legislative  en- 
actment, while  It  would  suffer  the  disadvan- 
tage of  land  thrown  between  the  levee  dis- 
trict and  the  river;  that,  if  the  act  wer*- 
vajia  In  any  wise,  it  provides  and  contem- 
plates only  .that  levee  districts  shall  extend 
to  the  channel  of  a  river  whose  waters  are 
levied  against  and  shall  be  built  along  and 
contiguous  thereto,  and  hence,  the  levee  dis- 
trict under  construction  not  being  so  located 
and  designed,  no  lawful  authority  permitted 
further  procedure. 

The  petition  is  voluminous  and  sets  forth 
other  allegations,  which  we  do  not  consider 
it  necessary  to  state  or  discuss  with  par- 
ticularity. 

The  supplemental  petition  and  motion  for 
mandatory  injunction  filed  on  August  1, 
1921,  as  above  stated,  alleged  that  the  levee 
had  been  "built  and  completed  alongside  of 
plaintiff's  property  and  for  some  distance 
below  and  above  the  same,  so  that  the  prop- 
erty of  plaintiff  is  now  subject  to  overflow 
by  the  impounding  of  waters  upon  Its  land 
which  formerly  spread  themselves  over  ad- 
jacent land  now  segregated  from  plaintiff's 
land  by  such  levee." 

There  was  a  prayer  that  a  temporary  man- 
datory Injunction  Issue  requiring  that  appel- 
lee make  openings  in  the  levee  to  permit  the 
the  waters,  which  would  otherwise  be  im- 
pounded on  appellant's  land,  to  spread  over 
the  adjacent  land,  as  they  formerly  did  in 
times  of  overflow  before  the  levee  was  built 

The  record  as  a  whole  supports  the  con- 
clusion that  the  land  belonging  to  appellant 
is  entirely  excluded  from  the  area  compre- 
hended within  the  limits  of  the  levee  actually 
constructed,  and  that  no  part  of  the  levee 
rests  upon  any   of  appellant's  land.     The 
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levee,  It  appears,  was  designed  and  construc- 
ted to  protect  the  land  around  which  it  is 
built  by  excluding  from  it  the  waters  which 
orerflow  from  the  riyer  channel  in  rainy 
seasons  and  sprend  over  It  as  they  spread  at 
such  times  over  appellant's  land.  The  levee 
district  ami  appellant's  land  lie  on  the  same 
Bide  of  the  rivo:,  appellant's  land  interven- 
ing between  the  river  and  the  land  within 
the  levee,  and  aU  the  land  affected  lies  in 
the  Trinity  river  bottom  and  is  what  is  gen- 
erally known  as  "bottom  land"  which  expres- 
sion in  this  part  of  the  cotintry  Is  gciiei-ally 
understood  to  mean  more  or  less  level  land 
attiguons  to  streams  and  stretching  away 
to  the  uplands  and  over  which  the  water 
from  streams  spread  when  the  rains  come 
and  increase  the  volume  of  water  drained  In- 
to the  channel  beyond  Its  capacity  to  car- 
ry It 

[1]  The  validity  of  the  legislative  act  un- 
der which  the  levee  district  was  created  can- 
not be  questioned  plausibly.  Whether  or 
not  It  could  be  assailed  as  a  wrongful  ex- 
ercise of  police  power  If  its  authority  rested 
purely  in  such  governmental  right  as  the  In- 
herent police  power  Is  of  no  concern,  because 
unlike  the  ordinary  legislative  act  bringing 
into  action  this  governmental  power,  it  is 
founded  upon  the  express  mandate  of  the 
'Constitution. 

The  law  was  passed  in  pursuance,  not  only 
of  a  right,  but  of  direction,  embedded  In 
section  SO  of  article  16  of  the  Constitution 
of  Texas,  which  was  udopteA  as  an  amend- 
ment in  1917,  and  which  Is  as  follows: 

"The  conservation  and  development  of  all 
the  natural  resonrces  of  this  state,  induding 
the  control,  storing,  preservation  and  distribu- 
tion of  its  storm  and  flood  waters,  the  waters 
of  Its  rivers  and  streams,  for  irrigation,  power 
and  all  other  nsefal  purposes,  the  reclamation 
and  irrigation  of  its  arid,  semiarid  and  other 
lands  needing  irrigation,  the  reclamation  and 
drainage  of  its  overflowed  lands,  and  other 
lands  needing  drainage,  the  conservation  and 
development  of  Its  forest,  water  and  hydro- 
electric power,  the  na^gation  of  Its  inland  and 
coastal  waters,  and  the  preservation  and  con- 
servation of  all  such  natural  resources'  of  the 
state  are  each  and  all  hereby  declared  public 
rights  and  duties;  and  the  Legislature  shall 
pass  all  such  laws  as  may  be  appropriate 
thereto. 

fTbere  may  be  created  within  the  state  of 
'Texas,  or  the  state  may  be  divided  Into,  such 
namber  of  conservation  and  reclamation  dis- 
tricts as  may  be  determined  to  be  essential  to 
the  accomplishment  of  the  purposes  of  this 
amendment  to  the  Constitution,  which  dis- 
tricts shall  be  governmental  agencies  and 
bodies  politic  and  corporate  with  such  powers 
of  government  and  with  the  authority  to  ex- 
ercise such  rights,  privileges  and  functions 
concerning  the  subject  matter  of  this  amend- 
ment as  may  be  conferred  by  law." 

The  law  provides  for  the  condemnation 
of  land  when  taken  by  levee  districts  through 
236  S.W.-8» 


the  condemnation  proceedings  prescribed  by 
article  6505  et  seq..  Revised  Civ.  Statutes, 
relating  to  condemnation  by  railroads.  Sec- 
tion 9  of  chapter  44,  Acts  36th  Leg.  4th  Call- 
ed Sess. 

[2]  Appellant  advances  the  propositions 
that  the  construction  of  a  levee  alongside  of 
land  contiguous  to  a  river  on  the  side  ap- 
posite  that  along  which  the  levee  extends, 
as  is  stated  to  be  the  case  in  this  Instance, 
amounts  to  a  taking,  which  article  1,  f  17, 
of  the  Constitution  provides  shall  not  be 
done  without  first  providing  compensation. 
And  appellant  also  asserts  the  proposition 
that  the  construction  of  the  levee  in  the  cir- 
cumstances and  manner  reflected  In  this 
case,  although  the  levee  itself  does  not.  It 
seema,  touch  appellant's  land,  results  in 
an  easement  In  behalf  of  appellee  over  and 
on  appellant's  land. 

We  are  unable  to  bring  ourselves  iqto 
agreement  with  either  of  these  positions. 
Section  17  of  article  1,  State  Constitution, 
secures  every  i>er8on  against  the  exercise  of 
the  governmental  right  and  power  of  emi- 
nent domain  without  adequate  compensation, 
and  article  6  of  the  United  States  Constitu- 
tion also  provides  that  private  property  shall 
not  be  taken  for  imbllc  use  without  just 
compensation.  Under  both  Instruments  the 
exercise  of  the  power  of  eminent  domain  is 
regulated.  But,  so  far  as  the  question  pre- 
sented enters  this  case  under  the  record,  the 
provisions  of  the  state  Constitution  alone 
concern  us,  because  there  Is  no  specific  in- 
hibition In  the  United  States  Constitution 
against  taking  private  property  In  any  event 
until  after  compensation  is  paid;  whereas, 
on  the  other  hand,  the  state  Constitution 
provides  that — 

"No  person's  property  shall  be  taken,  dam- 
aged or  destroyed  for,  or  applied  to,  public  use 
without  adequate  compensation  being  made, 
•  •  *  and  when  taken,  except  for  the  use 
of  the  State,  soch  compensation  shall  be  first 
made,  or  secured  by  a  deposit  of  money." 

It  Is  to  be  observed  that  the  express  re- 
quirement inheres  In  this  provision  for  com- 
I)ensation  to  be  first  made  when  property  Is 
actually  tal^en  for  a  public  use  and  that  tbia 
requirement  does  not  obtain  when  the  prop- 
erty is  damaged  or  destroyed  for  a  public 
use.  The  question  here  to  be  determined 
then  is:  Do  the  facts  of  the  case  reflect  an 
actual  taking  of  appellant's  property  or  in- 
fliction of  a  damage  upon  it  consequentially 
flowing  from  acts  committed  upon  adjacent 
property?  In  other  words,  granting  that  the 
building  of  the  levee  as  described  to  prevent 
the  water  from  the  river  flowing  upoi»  the 
lands  within  the  confines  of  the  levee  discrict 
win  increase  the  depth  of  the  water  on  ap- 
pellant's land  and  cause  it  to  flow  with  great- 
■er  violence  across  it  and  stand  for  a  longer 
period  of  time  than  formerly  upon  It,  do 
these  facts  constitute  a  taking  of  the  proi>- 
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erty  or  merely  a  damaging  of  tt  within  the 
meaning  of  the  Constitution? 

[3]  In  our  opinion,  a  fair  constrnctlon  can- 
not render  the  acts  complained  about  an 
actual  taking  of  the  property  for  the  use  of 
the  levee  district  We  do  not  think  the  view 
that  the  diversion  of  overflow  water  from 
land  In  any  case  so  that  it  will  flow  with  an 
increased  depth  and  violence  over  adjoining 
land  and  stand  longer  upon  such  adjoining 
land  could  ever  be  said  to  constitute  a  taking 
9f  the  land,  but  we  are  not  under  the  neces- 
sity of  undertaking  to  establish  this  declara- 
tion as  our  own  independent  view.  The 
above-quoted  constitutional  provision  has  al- 
ready received  judicial  construction  which 
we  think  applies  to  the  facts  out  of  which  the 
contention  before  us  arises,  and  sustains 
its  application  to  the  tects  of  this  suit  as 
requiring  the  effect  we  have  given  It  We 
regard  it  as  settled  by  the  decisions  that  only 
when  there  is  a  physical  appropriation  of 
property  is  the  taking  such  that  Its  owner 
can  first  require  compensation  before  the 
property  is  taken.  This  view  is  announced  in 
the  following  cases:  McCammon  &  Lang 
Lbr.  Co.  V.  T.  &  B.  V.  Ry.  Co.,  104  Ter.  8, 
138  S.  W.  247.  36  L.  R.  A.  (N.  S.)  662,  Ann. 
Caa.  1913E,  870;  City  of  Marshall  v.  AUen, 
116  S.  W.  84fl. 

Ai^ellant  relies  upon  the  case  of  Fort 
Worth  Improvement  District  v.  City  of  Fort 
Worth,  106  Tex.  148,  158  S.  W.  165,  48  L.  R. 
A.  (N.  S.)  994,  as  authority  suiH)orting  its 
contention.  We  think  an  examination  of  the 
facts  of  that  case,  as  well  as  a  study  of  the 
reasoning  pursued  by  the  court,  very  clearly 
demonstrates  that  it  has  no  controlling  appli- 
cation to  a  case  of  the  cliaracter  under  con- 
sideration here.  The  Fort  Worth  improve- 
ment district  appears  to  have  been  organized 
under  an  act  of  the  legislature  enacted  In 
1909  (Laws  1909,  c.  8.5)  which  authoriZ!>d  the 
formation  of  levee  improvement  districts  as 
municipal  corporations  for  the  purpose  of 
constructing  levees  along  tbe  banks  of 
streams  which  recurrently  overflow,  so  as  to 
reclaim  lands  lying  in  the  valleys  of  such 
streams  from  destructive  inundation.  The 
act  of  the  Legislature  which  created  the 
improvement  district  did  not  contain  any 
provision  for  the  payment  for  land  taken  or 
for  damage  done  by  the  construction,  main- 
tenance, or  repair  of  any  levee  or  other 
Improvement  made  under  the  provisions  of 
the  law.  On  the  contrary,  the  law  expressly 
provided  that  no  county  or  improvement  dis- 
trict, or  any  taxpayer  therein,  should  be 
liable  for  damages  occasioned  in  the  con- 
struction or  maintenance  of  a  levee  or  any 
other  improvement  made  under  the  pro- 
visions of  the  law.  This  provision  of  the 
law  was  held  to  be  In  conflict  with  the  above- 
quoted  provision  of  the  Constitution  of  the 
state  and  actually  void,  and,  for  that  reason,, 
it  was  held  that  an  injured  party  could  en- 
join the  construction,  maintenance,  or  repair 


of  a  levee  built  in  compliance  with  the  en- 
actment in  case  of  property  being  taken, 
damaged,  or  destroyed  without  compensation. 
The  dty  of  Fort  Worth  is  a  municipal 
coriwration  and  for  many  years  prior  to 
the  creation  of  the  improvement  district  was 
a  riparian  owner  of  certain  lands  along  the 
Trinity  river,  and  had  maintained  two  pump 
stations  on  its  riparian  lands  for  25  years 
before  the  construction  of  the  leree  was  be- 
gun. The  levee  district  undertook  to  build  a 
levee  along  the  bank  of  the  river  on  the 
side  of  the  river  opposite  that  on  which  the 
pump  stations  were  located.  It  appeared 
that  prior  to  the  construction  of  the  levee 
the  ordinary  overflow  of  water  from  the 
river,  or  even  the  bluest  flood  waters,  did 
not  flow  into  the  pump  stations  maintained 
by  the  city,  because  the  waters  spread  out 
over  the  valley  of  the  river  in  a  continuous 
stream  in  cases  of  overflow  and  found  its 
way  back  into  the  main  channel  further 
down  the  stream,  but  that  after  the  c<m- 
struction  of  the  levee  its  effect  would  be  to 
throw  all  the  overflow  water  from  the  chan- 
nel of  the  river  upon  the  side  thereof  oppo- 
site from  that  on  which  the  levee  was  being 
constructed,  and  thereby  submerge  and  de- 
stroy the  pump  staticms. 

A  case  was  made  by  the  facts  where  one 
riparian  owner  by  heightening  the  bank  of 
the  river  on  his  side  of  it  for  his  own  protec- 
tion was  throwing  the  entire  volume  of  the 
overflow  water  over  upon  and  injuring  the 
property  of  the  opposite  riparian  owner,  and 
It  might  be  said  that  it  was  as  if  the  improve- 
ment district  was  destroying  the  opposite 
bank  by  erecting  an  embankment  to  reclaim 
its  land  and  thereby  changing  the  nataral 
flow  of  the  water  and  casting  it  upon  the 
dtjr'B  property. 

In  the  instant  case  nothing  is  done  to 

change  the  course  of  the  water  as  It  leaves 

the   river.     The   land   of   the   improvement 

district  In  this  case  is  not  riparian  in  the 

strict  sense  of  the  word,  and  its  construction 

of  the  levees  where  they  are  located  is  not 

the  act  of  a  riparian  owner.  As  above  stated, 

appellant's  land  lies  between  the  river  and 

appellee's  land,  and,  as  we  understand  the 

description  of  the  situation  which  is  made 

I  to  exist  by  building  embankments,  It  is  thar 

I  the  same  water  which  has  always  crossed 

I  appellant's  land  after  leaving  the  river  is 

!  merely  shut  out  from  going  upon  the  levee 

j  district's   land    after   traversing   appellant's 

land.      Furthermore,    as    before    stated,    we 

gather  from  the  record  that  the  lands  belong-- 

ing  both  to  appellant  and  to  appellee  are  sndi 

as  are  generally  designated  as  "bottom  lands" 

upon  which  the  waters  uniformly  come  when 

I  excessive  rains   fall  or  the  river  overflows 

I  from  any   cause.     So  that,  while  much  is 

said  about  the  rights  of  riparian  owners  in 

the  arguments  presented  to  us  we  do  not 

think  that  any  right  strictly  appertaining  to 

such  owners  under  the  law  governing  the 
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uses  of  riparian  lands  can  be  said  to  apply. 
Steamboat  Co.  v.  Steamboat  Ob.,  109  U.  S.  672, 
3  Sup.  Ct  446,  4  Sup.  Ct.  15,  27  L.  Ed.  1070; 
Town  of  North  Hempstead  ▼.  Gregory  (Sup.) 
66  N.  y.  Bnpp.  28:  Bardwell  ▼.  Ames,  89 
Mass.  (22  Pick.)  333. 

Moreover,  while  the  reapecttve  positions 
of  the  Improvement  district  and  the  city  of 
Fort  Worth  in  the  case  cited  by  appellant 
were  exactly  those  of  riparian  owners,  yet 
no  question  of  the  taking  of  property  as  con- 
tradistinguished from  damaging  property 
was  involved  In  that  case.  The  court 
treated  the  facts  presented  altogother  frran 
the  viewpoint  of  the  right  of  compensation 
for  damage  on  the  part  of  the  city,  and  did 
not  undertake  to  treat  the  distinction  be- 
tween the  right  to  an  injunction  to  prevent 
the  taking  of  property  for  public  use  before 
it  is  appropriated  and  the  right  to  peculiar 
damage  inflicted  upon  it  as  a  result  of  con- 
structing a  piece  of  work  to  be  used  as,  or 
in  connection  with,  a  public  oiterprise. 

[4]  The  result  of  constructing  the  enrt>ank- 
ments  on  land  other  than  that  of  appellant 
and  merely  adjacent  to  appellant's  land, 
thereby  increasing  the  depth  and  velocity 
of  the  overflow  water  on  appellant's  land 
and  causing  it  to  linger  thereon  for  a  longer 
period  of  time  than  it  would  under  natural 
<<onditions,  does  not  result  in  an  easement 
In  appellant's  land  over  its  protest  and  objec- 
tion so  prominently  present  in  this  case.  As 
we  understand  the  law  of  easements,  an 
easement  is  acQuired  in  only  one  of  two 
ways — one  is  by  written  grant;  and  the 
other  is  by  prescription. 

(f]  It  is  true  that  the  act  providing  for 
the  creation  of  levee  improvement  districts  ex- 
pre«Iy  confers  upon  them  the  rlgbt  of  oni- 
nent  domain  for  the  purpose  of  acquiringfee- 
Kimple  title,  easement,  or  right  of  way  over 
and  fhrongh  private  and  public  lands  and 
waters  but  we  think  that  a  mere  interest  In 
land  or  right  of  use  of  land  in  the  nature  of 
an  easement  could  not  be  validly  acquired 
by  condemnation  under  eminent  domain 
where  the  entire  fee  is  owned  by  the  person 
against  whom  such  easement  is  sought  to 
be  acquired  under  condemnation  proceedings. 
Of  course,  if  such  private  owner's  interest 
did  not  extend  beyond  a  mere  easement,  that 
title  and  right  could  be  taken  from  the  owner 
only  In  conformity  with  the  provisions  of 
section  17,  art  1,  of  the  Ck>nstitution.  How- 
ever limited  his  title  might  be,  the  constitn- 
tlonal  restriction  relating  to  the  exercise  of 
eminent  domain  would  extend  its  protection 
equally  to  the  private  owner,  but  we  do  not 
think  that  any  right  less  than  his  oitire  fee 
could  be  acquired  without  his  consent  for  a 
public  use. 

[a]  Section  60  of  the  act  from  which  appel- 
lee derives  its  existence  and  authority  pro- 
vides that — 

"In  all  matters  not  herein  provided  for  levee 
improvement  districts  created  hereunder  shall 


be  governed  by  the  provisions  of  chapter  146 
of  the  General  Laws  of  the  regular  session  of 
the  84th  LegisUture." 

Section  57  of  the  latter  act  (Vernon's  Ann. 
ClT.  St  Supp.  1918,  art  5581)  authorizes 
a  functionary  designated  as  district  super- 
visor— 

"to  keep  the  space  between  any  levees  or  other 
improvements,  and  the  stream  or  streams  the 
overflow  of  which  is  intended  to  be  prevented, 
free   and   clear  from  all   obstructionB." 

Appellant  insists  that,  the  law  under  which 
appellee  is  created  and  is  (derating  having 
thus  by  reference  incorporated  the  above- 
quoted  provision  from  chapter  146  of  the 
General  Laws  of  the  Thirty-Fourth  Legis- 
lature, the  right  is  thereby  g^ven  appellee  to 
go  upon  appellant's  land  at  any  time  and 
clear  away  any  obstructions  which  may  be 
on  it  tending  to  prevent  the  flow  of  water 
over  it.  This,  says  appellant,  is  clothing 
appellee  with  the  absolute  right  of  entry 
and  control  over  appellant's  land  so  as  to 
constitute  an  actual  appropriation  of  it 
which  cannot  be  made  until  compensation 
has  been  provided  or  paid  in  compliance 
with  the  requirements  of  sectiou  17,  art  1, 
of  the  Constitution,  relating  to  the  taking  of 
private  property  for  public  use.  Both  chap- 
ter 44  of  the  Laws  Enacted  by  the  Fonrtb 
Called  Session  of  the  Thirty-Fifth  Legis- 
lature and  the  above-nrentloned  chapter  146 
of  the  Acts  of  the  Thirty-Fourth  Legislature 
(Vernon's  Ann.  Civ.  St  Supp.  1918,  art. 
5530  et  seq.)  are  long  and  cumbersome  and 
contain  numerous  provisions,  which  circum- 
stance renders  It  tedious  to  say  precisely 
what  Is  authorised  and  v^at  is  not  authorlised 
by  the  one  and  the  other.  However,  we  think 
it  manifest  that  the  purpose  of  chapter  44 
was  to  create  conservation  and  reclamation 
districts  to  reclaim  river  bottom  lands  from 
overflow  waters  which  come  upon  them,  by 
building  levees  to  stop  the  water  at  the  edge 
or  boimdary  of  the  levee  districts,  whether 
the  levee  district  may  comprehend  lands  re- 
moved a  distance  from  the  channel  of  the 
stream  itself  or  which  may  abut  upon  the 
channel.  On  the  other  hand,  we  think  it 
equally  clear  that  the  purpose  of  chapter 
146,  above  referred  to,  was  to  make  provision 
for  the  CMistructlon  and  maintenance  of 
levees  and  other  improvements  along  rivers 
and  other  streams  by  building  the  embank- 
ments along  and  contiguous  to  the  channels 
thffluselves,  to  prevent  the  stream  from  over- 
flowing. The  law  in  the  one  Instance  pro- 
vides for  the  protection  of  lands  against  the 
waters  from  rivers  and  streams  after  they 
have  already  overflowed  from  them,  and  the 
other  provides  for  conflning  the  waters  with- 
in the  channels  so  as  to  prevent  overflow. 
Accordingly  we  think  section  57  of  said 
chapter  146  has  no  application  whatever  to 
the  character  of  levee  improvement  con- 
structed by  the  aiq;)ellee  under  authority  of 
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diairter  44.  The  purpose  of  chapter  146,  i 
Lews  of  the  Thirty-Fourth  Legislature,  being 
to  authorize  ImproTements  to  confine  the 
water  within  the  streau*  of  the  channel, 
section  57  was  Inserted  to  provide  author- 
ity for  keeping  the  entire  space  between  the 
embankments  open  so  that  obstructions  might 
not  choke  the  stream  and  cause  the  water 
thereby  to  reach  such  a  high  level  as  to 
break  over  Its  confines  and  thus  defeat  the 
purposes  of  the  embankments  authorized  by 
the  act.  If  this  view  Is  correct,  as  we  think  it 
is,  then  it  Is  manifest  that  the  section  of 
chapter  146  above  quoted  could  have  no  ap- 
plication to  a  levee  district  designed  to  divert 
water  from  premises  far  removed  from  the 
stream  Itself  after  It  had  already  overflowed 
and  extended  to  the  levee  constructed. 

[7]  The  foregoing  has  the  effect  to  dis- 
pose of  all  the  specific  propositions  of  law 
advanced  by  appellant  adversely  to  its  con- 
tentions, but,  if  the  soundness  of  the  different 
positions  taken  by  it  were  conceded  and  the 
incorrectness  of  our  views  could  be  estab- 
lished, yet  there  exists  in  this  case  still  an- 
other reason  why  we  think  the  action  of  the 
court  below  ought  to  be  upheld,  and  that  Is 
that  it  appears  to  us  that  whatever  rights 
aivellant  nra.v  tiave  In  the  premises  ought  now 
to  be  established  and  compensated  by  re- 
course to  a  remedy  at  law. 

The  levee  has  already  beeVi  constructed  at  a 
cost,  according  to  the  unchallenged  state- 
ment of  appellee's  counsel,  of  more  than 
$400,000.  To  require  the  destruction  of  the 
levee,  in  the  nature  of  things,  would  be  to 
undo  all  the  work  done  at  this  great  cost 
and  to  destroy  all  the  advantages  arising 
front  the  reclamation  wrought  by  it.  To 
grant  the  temporary  mandatory  injunction 
would  be  practically  to  compel  the  restora- 
tion of  the  previously  existing  conditions  to 
remove  which  the  levee  was  built  and  the 
funds  of  the  levee  district  expended.  What- 
ever the  reason  may  have  been  for  it,  appel- 
lant failed  to  invoke  the  action  of  the  comrt 
ontU  after  the  levee  had  been  completed,  and 
permitted  the  original  application  for  Injunc- 
tion to  pass  without  action  for  a  period  of  al- 
most seven  months,  during  which  appellee,  in 
apparent  good  faith  and  without  any  uncon- 
scionable design,  proceeded  with  the  work  to 
completion.  The  parties  being  in  the  respec- 
tive attitudes  thus  brought  about,  we  believe 
that  the  doctrine  of  the  "balancing  of  in- 
juries," sometimes  mentioned  by  the  author- 
ities, ought  to  be  applied.  It  seems  to  us 
evident  that  to  comply  with  apt)ellant's  solici- 
tations would  be  to  inflict  upon  appellee  a 
much  greater  injury  than  would  result  to 
appellant  by  denying  them.  For  this  reason 
we  believe  the  trial  court,  in  the  exercise  of 
its  sound  discretion  can  be  Justified  in  re- 
fusing to  grant  a  temporary  mandatory  in- 
junction. Oliver  V.  Forney  Cotton  Oil  & 
Ginning  Co.,  226  S.  W.  1096 ;  Railway  Co.  v. 


Oakes,  94  Tex.  ISS,  58  S.  W.  999,  52  L.  R.  A. 
293,  86  Am.  St.  Rep.  835;  Cohen  v.  Houston, 
1T6  S.  W.  809;  Printing  &  Dyeing  Est.  v. 
Fitch.  1  Paige  (N.  T.)  ch.  9T. 

[I]  Again,  as  argued  by  counsel  for  appel- 
lee, to  have  granted  the  temporary  manda- 
tory injunction  would  have  been  effectually 
and  finally  to  dispose  of  the  entire  subject- 
matter  of  the  suit.  Nothing  would  have  been 
left  for  a  final  Judgment  of  the  court  to 
operate  upon.  A  temitorary  injunction  is  not 
intended  to  perform  such  function.  On  the 
other  hand,  the  purxMse  of  it  ia  to  maintain 
or  restore  the  status  quo  imtil  upon  a  final 
hearing  the  court  may  dispose  of  the  contro- 
versy by  granting  full  relief  to  the  party 
whose  right  the  law  and  the  facts  sutH>ort. 
DoUlnger  v.  Horkan,  202  S.  W.  978;  Nor- 
wood V.  Leeves,  115  S.  W.  63;  Powhatan  ▼. 
Ritz,  60  W.  Va.  895,  56  8.  B.  267,  9  L.  B.  A. 
(N.  S.)  1225:  22  Cyc.  740. 

In  the  situation  presented  we  think  It  was 
equity  to  deny  the  temporary  mandatory 
injunction,  and,  under  the  (drcumstances, 
whatever  damage  or  injury  may  be  sutTered 
by  appellant,  if  established,  must  be  com- 
pensated by  recovery  In  a  suit  at  law. 

The  judgment  is  afiSrnfed. 


SAN  ANTONIO  LOAN  &  TRUST  CO.  at  al. 
V.  DAVIS  et  al.    (No.  6619.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   Nov.  16,  1921.) 

1.  Judgroent  «s3752—UeB  attaches  only  wlier» 
requlremeats  u1  sUtata  have  baea  oamplia4 
with. 

Jndgment  liana,  being  statutory  and  in 
derogation  of  the  common  law,  attach  only 
where  the  requirements  of  the  statute  hava 
been,  at  least  substantially,  complied  with. 

2.  Judgment  «=>768(l)— Abstraot  held  lasafl- 
Giant  to  oraate  llan  for  failure  to  atata  names 
of  parties  and  to  give  lower  ooart'a  docket 
number. 

Where  judgment  appealed  from  was  re- 
vprsed  and  a  judgment  rendered  by  tile  Court 
of  C^vil  Appeals,  abstract  of  judgment,  omit- 
ting the  names  of  some  of  the  parties  to  the 
action,  and  describing  the  action  by  the  appel- 
late conrt's  file  nnmber,  without  further  stat- 
ing that  judgment  rendered  by  the  appellate 
court  was  made  the  judgment  of  the  lower 
court,  and  without  giving  lower  court's  file 
number  of  action,  held  Insufficient  to  create 
a  lien,  under  Rev.  St.  1911,  art  6612,  requiring 
abstract  to  show  tha  namea  of  the  parties  and 
to  give  "the  number  of  the  suit  in  which  the 
judgment  was  rendered";  such  statute  having 
reference  to  the  docket  number  of  lower  court 
after  the  mandate  has  been  filed,  and  not  that 
of  the  appellate  court 
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3.  AppMl  and  error  «iEs>t207(l>— Eatry  af  up- 
peltatA  eourt't  Judgment  In  mlniites  of  ioww 
ooart  M»t  MseBtlal  to  ite  v«Hdlty. 

Where  jitdgineiit  appealed  ttom  is  re- 
versed and  a  judsment  is  rendered  by  the  Court 
of  Civil  Appeals,  the  proper  practice  is  for  the 
trial  court  to  have  the  judgment  so  rendered 
entered  of  record  in  its  minutes,  but  failure 
to  so  do  does  not  aflfect  validity  of  the  judg- 
ment, the  only  requirement  under  Rev.  St. 
1811,  art  1646,  being  the  -filing  of  the  mandate 
by  the  clerk  of  the  lower  court. 

4.  Jodgment  <&=9768(l) —Validity  of  abstraot 
not  affected  by  describing  the  Court  of  Clvlt 
Appeals  of  the  Fourth  Supreme  Judioial  DIs- 
triot  M  being  of  the  Fourth  Judicial  Dla> 
triot 

Becital  in  abstract  of  judgment  that  the 
judgment  was  rendered  by  the  "Court  of  CSvil 
Appeals  of  the  4th  Judicial  District  of  Texas," 
instead  of  properly  naming  the  court  as  that 
"of  the  Fourth  Supreme  Judicial  District," 
would  not  of  itself  have  affected  the  validity 
of  the  abstract. 

5.  Judgment  «=9769  —  Index  held  intufflclent. 

Where  judgment  index  did  not  show  the 
name  of  each  defendant  in  the  judgment  and 
the  number  and  page  upon  which  the  abstract 
waa  recorded,  as  required  by  Rev.  St.  1911, 
art.  5615,  the  lien  did  not  attach,  proper  in- 
dexing being  an  essential  requirement  to  fix 
the  validity  thereof. 

6.  Judgment  «=9285— Names  of  parties  should 
be  cross-Indexed. 

Judgment  index  should  be  cross-indexed 
with  the  names  of  the  parties. 

7.  Judgment  9=>78B— Index  listing  names  out 
of  alphahetlo  order  held  insafflclent. 

Where  judgment  creditors'  names,  begin- 
ning with  letter  "M,"  were  indexed  on  page 
of  judgment  index  provided  for  the  letter  "Z" 
under  notatioii  on  top  of  page  "from  L,"  and 
where  there  were  other  names  thereon  begin- 
ning vrith  the  letters  "V  and  "8,"  the  index 
was  insufficient  (Rev.  St.  1911,  art  6615),  to 
give  judgment  creditors  a  lien. 

8.  Judgment  «=>772  —  Lien  attaches  when 
debtor  resumes  possession  after  abstract  of 
Judgment  has  been  filed  dnring  possession  of 
receiver. 

The  filing  of  an  abstract  of  judgment  at 
the  time  when  the  property  of  the  debtor  is  in 
the  hands  of  a  receiver  did  not  interfere  with 
the  court's  possession  of  the  property,  but  is 
effectual  to  create  a  lien  to  take  effect  imme- 
diately upon  the  resumption  of  the  debtor's- 
possession  or  right  of  possession. 

9.  Receivers  ®=>78— Court  may  preserve  pri- 
ority of  Hon  In  decree  discharging  receiver. 

In  receivership  proceeding,  the  court  was 
not  required  to  order  foreclosure  of  the  Uen 
on  land  in  hands  of  receiver  merely  to  preserve 
the  priority  of  the  Uen  against  an  inferior  lien 
after  redelivery  of  property  to  owner  and 
discharge  of  receiver,  but  could  preserve  pri- 
ority of  the  Uen  in  its  decree  discharging  re- 
ceiver. 
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Appeal  from  District  Court,  Webb  Oovmty; 
J.  F.  MuUally,  Judge. 

Suit  by  the  San  Antonio  Loan  &  Trust 
Company  and  others  against  John  H.  Davis, 
Joseph  O.  Martin,  and  Minnie  B.  Martin  and 
others,  in  which  the  two  laet-uained  defend- 
ants filed  a  croBS-actlon.  From  that  portion 
of  the  jodgment  holding  a  lien  asserted  by 
the  two  last-uarned  defendants  in  their  cross- 
action  superior  to  that  claimed  by  plaintiffs, 
the  plaintlffB  appeal.  Reversed  and  rendered 
in  part  and  athrmed  in  part. 

D^unan,  Franklin  &  McGown  and  Frank 
S.  Huson,  all  of  San  Antonio,  for  appellants. 
T.  G.  Mann,  of  Laredo,  for  appellees. 

COBBS,  J.  As  appellee  accepts  the  state- 
ment of  tlie  case,  as  made  by  appellants,  ex- 
cept as  to  the  Index  of  the  abstract,  we  wtll 
copy  here  only  that  part  of  the  statement  ac- 
cepted, and  set  out  hereafter  the  facts  In 
respect  to  the  Indexing  as  they  become  mate- 
rial in  discusSng  that  feature  of  the  case: 

The  San  Antonio  lioan  &  Trust  Company, 
Albert  Urbahn,  and  Floyd  McUown  brought 
this  suit  to  foreclose  a  contract,  a  lieu  upon 
the  property  in  controversy,  against  John  H. 
Davis  and  the  other  defendants.  •  *  •  The 
Martins,  appellees,  filed  a  cross-action  to  fore- 
close a  statutory  lien  upon  the  property  in  con- 
troversy against  all  the  parties  to  the  suit, 
contending  that  diis  statutory  Uen  is  superior 
to  the  contract  lien  of  appellants.  To  support 
their  contention  the  Martins  pleaded  and 
sought  to  prove  that  the  abstract  of  their 
judgment  against  Davis  had  been  issued,  filed, 
recorded,  and  indexed  as  required  by  the  stat- 
utes to  create  a  lien  upon  the  property  in  con- 
troversy. The  plaintiffs  pleaded  the  invalidity 
of  the  Martins'  lien.  The  trial  court,  sustain- 
ing the  Martins'  contention,  rendered  judgment 
for  tbem  and  directed  payment  of  their  judg- 
ment against  Davis  out  of  the  proceeds  from 
the  sale  of  the  properties  in  controversy  prior 
to  the  payment  of  the  contract  Uen  of  appel- 
lants. From  this  part  of  the  judgment  only 
appeUants  appeal.    •    *    * 

The  instrument  reUed  upon  by  the  Martins, 
purporting  to  be  an  abstract  of  judgment,  and 
admitted  in  evidence  as  such  over  appellants'  . 
objections,  is  in  the  foUowing  words  and  fig- 
ures: 

"The  State  of  Texas,  County  of  Webb. 

"I,  C.  M.  de  la  Garza,  clerk  of  the  District 
Court  of  Webb  County,  Texas,  do  hereby  cer- 
tify that  in  the  Court  of  Civil  Appeals  of  the 
4th  Judicial  District  of  Texas,  in  a  certain 
suit  pending  in  said  Court,  wherein  Rebecca 
C.  Markley  is  plaintiff  and  JoSfeph  G.  Martin 
et  al.  are  defendants,  No.  6064,  the  said  de- 
fendants, Joseph  C.  Martin  and  Miimie  B.  Mar- 
tin, recovered  judgment  against  said  defend- 
ant John  H.  Davis  on  the  21st  day  of  June, 
1918,  for  the  sum  of  Three  Thousand,  Seven 
hundred  and  fifty  ($3,750.00)  Dollars,  with 
interest  on  said  amount  from  the  21st  day  of 
September,  1915,  at  the  rate  of  six  per  cent.' 
per  annum,   and  $111.66  costs  of  suit.    Said 
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judgment  is  of  record  in  Volume  13,  page  107, 
Records  of  the  District  CSourt  of  Webb  Coun- 
ty, Texas.  Said  judgment  is  entitled  to  the 
following  credits,  to-wit:  None.  There  is  now 
still  due  on  said  judgment  $3760.00,  with  in- 
terest  on  said  amount  from  the  2lBt  day  of 
September,  1915,  at  the  rate  of  six  per  cent 
per  annum  and  $111.55  costs  of  suit 

"Given  nnder  my  hand  and  seal  of  office,  at 
Iiaredo,   Texas,    this   6th   day   of  June,   1010. 

C.  M.  dc  la  Garza,  Clerk  District  Court 

County,  Texas,  by ,  Deputy.    (Seal  of  the 

District  Court  of  Webb  County,  Texas.]" 

The  purported  "record"  of  the  above  instru- 
ment, relied  on  by  the  Martina  to  establish 
their  lien,  and  admitted  in  evidence  as  a  record 
thereof,  over  the  objections  of  appellants,  is 
in  words  and  figures  and  in  form  as  follows: 

"The  State  of  Texas,  County  of  Webb. 

"In  the Court  of  Civil  Appeals  County 

259.  Fourth  Judicial  District  of  Texas,  

Term,  A.  D.   180-" 


(b)  Not  certified  to  by  the  derk  o£  Ote  court 
wherein  It  w«b  rendered,  (c)  Pnrports  to  be 
an  abstract  of  a  judgment  of  the  "Court  of 
CivU  Appeals  of  the  4th  Judicial  District  of 
Texas,"  ^hen  tbete  la  no  eacb.  court,  (d) 
Because  it  does  not  state  names  of  plaintiff 
and  defendants  and  the  number  of  suit  in  the 
district  court,  the  court  In  which  judgment 
was  rendered,  (e)  The  record  of  the  instru- 
ment offered  is  not  snfBcient  to  create  a  lien 
and  inadmissible  in  evidence  because  it  only 
contains  extracts  from  the  abstract  of  judg- 
ment, and  not  a  copy  of  the  abstract;  not 
an  actual  record  of  the  abstract,  nor  Is  it 
transcribed  or  copied  into  said  record;  nor 
properly  recorded  by  the  county  derk,  and 
not  prepared  and  properly  authenticated  as 
required  by  law;  because  the  information 
contained  in  the  purported  record  is  at  vari- 
ance with  the  instrument  it  purports  to  be  a 


Names  ol  Plaintiffs  and  Detondants  In  Judgment. 


In  What  Court  Rendered. 


In  a  certain  suit  pending  In  said  Court,  wherein 
Rebecca  C.  Harkler  Is 

Plaintiffs  In  Judgment 
No.  60M  vs. 

and  Joseph  C.  Uartln  et  al.  are  defendants.  The 
said  defendants  Joseph  C.  Martin  and  Minnie  B. 
Martin  recovered  Judgment  against  said  defendant 
John  H.  Davla. 

Defendants  In  Judgment 


In  the  Court  of  Civil  Appeals,  4tk  Judicial  Diatrlct 
of  Texas. 


Date  of  PlUng  and  Raoord 

Date  of  Judgment 

Amount  of 
Judgment 

Day 
« 

Tear 

Hour 
S:60  P.M. 

Month 
June 

Day 

n 

Tear 
1918 

June 

tmoM 

Amount  of 
Costa 

Rate  of 
Interest 

Amount  of 
Orsdito 

Amcfuat  Due 

UUB 

per  annum 

None 

».7 
ana 

M.00  trith 
um  and  tl 

interest  at 
IU.ISS  costs 

the  rate  of  <  per  oaat.  per 
of  suit. 

It  is  further  shown  in  appellants'  state- 
ment, agreed  to  the  full  recitals  of  the  judg- 
ment hereinafter  set  out. 

Appellants  filed  six  assignments  of  error, 
and  therein  in  various  forms  attacked  the 
judgment  of  the  court  in  rendering  judgment 
establishing  a  lien  on  the  land  in  controversy 
in  favor  of  appellees  by  reason  of  the  Instru- 
ment, its  record  and  indexing,  and  directing 
the  payment  of  same  out  of  the  proceeds  of 
the  sale  of  the  land  prior  to  the  contract  lied 
of  appellants. 

The  points  presented  in  the  assignments, 
and  contended  for  in  the  propositions,  suffi- 
ciently present  the  claimed  errors  in  the 
several  rulings  of  the  court  and  the  disposi- 
tion of  the  catfe,  which  will  be_  considered, 
though  appellee  vigorously  contends  they 
should  not  be  considered  by  us,  on  the  alleged 
ground  that  it  has  not  been  properly  brlefrd 
in  accordance  with  the  rules  of  the  court 
made  and  provided  in  such  cases. 

The  points  presented  for  determination 
are:  (a)  That  the  purported  abstract  of  judg- 
ment is  not  sutflcient  in  law  to  create  a  lien. 


record  of,  for  it  recites  a  judgment  dated 
June  21,  1918,  with  inte^rest  from  the  21st 
day  of  September,  1915,  at  6  per  cent,  jjer 
annum,  while  the  record  of  same  recites 
amount  due  $3,750,  with  interest  at  6  per 
cent  per  annum  and  $111.55  costs  of  sidt. 
omitting  date  from  which  interest  runs, 
thereby  rendering  the  record  insufficient  to 
show  true  amount  for  which  the  judgment 
was  rendered  and  the  true  amount  due  there- 
on, (f)  The  index  to  the  judgment  record  is 
Insufficient  to  create  a  lien  and  improperly 
admitted  because:  (a)  Not  alphabetically  ar- 
ranged; (b)  does  not  show  names  of  each 
defendant  set  opposite  name  of  plaintiff,  nor 
nd&ie  of  plaintiff  opposite  name  of  defend- 
ant, nor  names  of  each  cross-defendant  op- 
posite name  of  each  crosB-plaintiff,  nor  names 
of  each  cross-plaintiff  opposite  names  of  each 
cross-defendant;  does  not  set  out  volume  of 
the  judgment  record  in  which  the  abstract 
is  recorded,  (g)  The  filing  of  the  purported 
abstract  by  the  Martins  did  not  create  a  lien 
on  the  property  of  John  H.  Davis  prior  to 
appellants'   lien,   l>ecause   filed   while   prop- 
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erty  in  controversy  'nras  in  hands  of  a  re- 
ceiver, for  whicb  reasons  it  was  void  and 
created  no  lien  on  the  property  in  custody 
of  the  court. 

[1]  In  statutory  liens  against  the  estate  of 
the  debtor,  which  is  the  creatare  of  the  law, 
and  as  such  is  against  the  will  of  the  party, 
as  weU  as  in  derogation  of  the  common  law, 
to  secure  the  beneiBts  of  such  statutes,  it  is 
Incumbent  upon  the  creditor  to  comply  sub- 
stantially, if  not  strictly,  with  its  every  pro- 
vision and  its  every  requirement.  If  there 
be  a  material  failure  or  omission  or  departure 
from  the  substantial  provisions  of  the  statute 
in  the  effort  to  secure  the  benefits  of  this 
extraordinary  remedy,  by  filing  iua  abstract 
as  the  law  prescribes  to  create  a  lien  against 
the  consent  of  the  debtor,  a  court  of  equity 
would  be  powerless  to  enforce,  unless  all  the 
requirements  were  shown  satisfactorily.  The 
qnestioDs  of  law  applicable  to  such  contro- 
versles  Is  well  settled,  and  any  extended 
argnment  on  the  legal  phase  of  the  question 
would  be  unnecessary,  merely  extending  the 
length  of  this  opinion. 

Bearing  In  mind  that  the  first  step  re- 
quired to  fix  the  lien  the  statute  (article  5611, 
Rev.  St  1911)  provides  that  the  clerk  of  t^e 
court  in  which  a  Judgment  is  rendered  is  re- 
quired wlien  application  is  made  to  him  to 
deliver  an  abstract  thereof  certified  to  under 
Us  hand  and  oflSdal  seal. 

To  get  a  clear  understanding  of  appellants' 
contention,  it  is  well  to  refer  to  the  judg- 
ment itself  sought  to  be  abstracted.  A  Judg- 
ment was  rendered  In  this  court,  docketed 
No.  6064,  Rebecca  0.  Markley  v.  Joseph  C, 
Martin  et  aL,  in  which  Joseph  C  Martin, 
Minn<e  B.  Martin,  Alfred  0.  MarUey,  John 
H.  I>avl8,  and  S.  M.  Barlow,  receiver  of 
John  H.  Davis,  were  appeUeee,  reversing  and 
rendering  the  Judgment  in  the  district  court 
wherein  the  case  was  numbered  and  styled 
No.  4in,  Rebecca  O.  Markley  v.  Jos^h  O. 
Martin  et  al.,  and  the  defendants  therein 
were  Joseph  C.  Martin,  Minnie  B.  Martin, 
Alfred  O.  Markley,  John  H.  Davis,  and  S. 
Barlow,  receiver  of  John  H.  Davis,  the  man- 
date from  this  court  tieln^c  filed  in  said  court 
on  April  15,  mo,  and  on  said  date  the  district 
court  proceeded  to  refmrm  and  render  its 
own  Judgment  in  said  cause  No.  4417,  stand- 
ing so  numbered  on  Its  docket,  in  accordance 
with  the  mandate  of  this  the  Court  of  Civil 
Appeals  for  the  Fourth  Supreme  Judicial 
District  The  abstract  relied  upon,  filed  to 
create  the  Judgment  lien,  is  certified  to  l>y 
the  clerk  of  the  district  court: 

"That  in  the  (3ourt  of  CivU  Appeals  of  the 
4th  Judicial  District  of  Texas  in  a  certain  suit 
pending  in  said  cause,  wherein  Rebecca  O. 
MarUey  is  plaintiff  and  Joseph  O.  Martin  et  al. 
are  defendants  No.  6064  the  said  defendants 
Joseph  C.  Martin  and  Minnie  B.  Martin  re- 
covered judgment  against  John  H.  Davis  on  the 
21st  day  of  June,  1918,  for.  the  sum  of  Three 
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Thousand,  Seven  Hundred  and  Fifty  ($3,750.- 
00)  Dollars  with  interest  on  said  amount  from 
the  21st  day  of  September,  1915,  interest  at 
the  rate  of  rix  per  cent  per  annum  and  $111.55 
costs  of  suit" 

[2-4]  The  first  requirement  of  article  6612, 
stating  what  the  abstract  shall  show,  is  the 
names  of  the  plaintiffs  and  defendants  In 
the  suit.  Here  the  plaintiff  Is  given  as  Rebec- 
ca C.  Markley  and  defendants  as  Joseph  C. 
Martin  et  al..  No.  6064.  The  said  defendants 
Joseph  C.  and  Minnie  recovered  Judgment 
against  said  defendant  John  H.  Davis  on  the 
21st  of  June,  1918,  for  the  sum  of  $3,750, 
with  interest  from  the  21st  day  of  September, 
1915,  at  the  rate  of  6  per  cent  per  annum, 
without  stating  sum  due.  The  purported 
Judgment  of  the  district  court  as  abstracted 
Is  not  strictly  in  pursuance  with  the  terms 
of  the  statute.  While  it  is  the  proper  and 
t>etter  practice  for  trial  courts  to  have  Judg- 
ments of  appellate  courts  that  reverse  and 
render  the  Judgment  entered  of  record  in  its 
minutes,  that  is  not  a  requirem^it  essential 
to  Its  validity.  Henry  v.  Red  Water  I^umber 
Co.,  46  Tex.  av.  App.  179,  102  S.  W.  p.  749. 
Article  1646,  R.  S.,  expressly  provides  it 
shall  not  be  necessary  for  the  Iow»  court  to 
make  any  further  order  or  decree  therein. 
Neither  is  the  clerk  of  the  lower  court  re- 
quired to  do  other  than  file  the  mandate  to 
make  it  effective  as  the  judgment  Therefore 
he  is  required  only  to  issue  execution  there- 
on as  In  other  casea  In  other  words,  the  only 
effect  or  change  in  the  reversed  Judgment  Is 
In  respect  to  the  parties  and  the  recovery. 
It  then  becomes  the  judgment  of  the  lower 
court  In  abetracting  such  judgment*  ft 
should  follow  article  5612  of  the  Revised 
Statutes  and  correctly  give  the  names  of 
plaintiff  and  defendant  in  and  as  the  judg- 
ment of  the  district  court  as  rendwed  by 
the  appellate  court  but  here  it  gives  Rebecca 
C.  Markley  as  plaintiff  and  Joseph  C.  Martin 
et  al.  as  defendants.  Then  continues  on  to 
describe  the  Judgment  as  No.  6064,  which  is 
not  the  numl>er  of  the  case  in  the  district 
court  at  all,  but  is  the  number  of  the  Court 
of  Civil  Appeals.  Tb«i  continues  to  recite, 
"the  said  defendants  Joseph  C.  Martin  and 
Minnie  B.  Martin  recovered  Judgment  againsr 
said  defendant  John  H.  Davis."  The  abstract 
does  not  purport  to  give  the  number  of  the 
case  as  docketed  in  the  district  court  No. 
4417  at  all,  but  gives  another,  and  refers  to  a 
court  that  has  no  existence  as  described, 
but  that  would  not  be  material  of  itself. 
The  statute  requires  the  abstract  to  give  "the 
number  of  the  suit  in  which  the  judgment 
was  rendered."  If  this  means,  and  we  think 
it  does,  to  give  the  docket  number  of  the  suit 
of  the  court  where  the  mandate  was  filed, 
after  the  mandate  Is. filed,  the  only  thing  the 
clerk  is  directed  by  the  statute  to  do  is  to 
issue  execution  upon  it    It  was  therefore 
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erroneous  to  give  the  court  number  as  that 
of  the  Court  of  C51vll  Appeals,  for  he  was 
not  the  clerk  of  that  court.  That  being  given 
as  it  was.  the  clerk's  certificate  should  have 
gone  further  In  the  recitation  of  facts,  and  In 
appropriate  language  have  shown  the  facts 
and  given  both  numbers  so  as  to  show  and 
identify  the  number  of  the  court  in  which 
the  Judgment  was  rendered  in  the  proper 
suit. 

There  is  no  such  court  described  as  "C!ourt 
of  CivU  Appeals  of  the  4th  Judicial  Districf 
of  Texas,  but  there  is  such  a  court  "of  the 
Fourth  Supreme  Judicial  Distirict"  It  is 
also  true  the  Judgment  In  the  case  was  ren- 
dered by  the  Court  of  Civil  Appeals  of  the 
Fourth  Supreme  Judicial  District  The  Judg- 
ment of  the  trial  court  made  the  Judgment  of 
the  Court  of  Civil  Appeals  its  Judgment,  as 
follows: 

"No.  4417. 
"Rebecca  0.  Markley  ▼.  Jos.  0.  Martin  et  aL 

"On  this  the  15th  day  of  April,  1919,  it  being 
made  to  appear  to  the  Court  that  on  the  2l8t 
day  of  June,  1918,  the  Honorable  Court  of  Civil 
Appeals  of  the  Fourth  Supreme  Judicial  Dis- 
trict of  Texas,  reversed  the  final  Judgment  and 
decree  of  this  court,  made  on  the  10th  day  of 
October,  1917,  and  rendered  Judgment  that 
the  plaintiff  have  and  recover  of. and  from  the 
defendants  Jos.  C.  Martin,  Minnie  B.  Martin, 
Alfred  0.  Markley,  John  H.  Davis  and  S.  M. 
JBarlow,  Receiver,  the  title  to  and  possession 
of  Lots  One  (1),  Two  (2)  and  Three  (8)  in 
B104A  One  Twenty-six  (126)  Western  Divi- 
sion of  the  CXty  of  Laredo,  Webb  Ooonty,  Tex- 
as, each  frmtinK  20  varas  on  Houston  Sti;eet 
and  running  back  40  varas  for  depth,  situated 
in  Webb  County,  Texas,  and  that  she  have 
'  Writ  of  Possession  therefor;  and  that  the  de- 
fendants in  this  cause,  Jos.  C.  Martin,  Minnie 

B.  Martin,  Alfred  C.  Markley,  John  H.  Davis, 
and  S.  M.  Barlow,  Receiver,  pay  all  costs  in 
this  cause  in  this  court  and  in  the  Court  of 
Civil  Appeals;    and  that  the  defendants,  Jos. 

C.  Martin,  and  Minnie  B.  Martin  have  and  re- 
cover judgment  against  John  H.  Dnvis  in  the 
sum  of  Three  Thuosand,  Seven  Hundred  and 
Fifty  ($3,750.00)  Dollars,  with  interest  there- 
on at  the  rate  of  six  per  cent,  per  annum  from 
September  2l8t,  1915,  and  all  costs,  as  appear 
from  the  mandate  of  said  court  now  on  file  in 
this  cause,  it  is  ordered  that  the  judgment  of 
this  court  of  October  10,  1917,  be  and  the 
same  is  hereby  set  aside,  and  the  manoate  of 
said  Court  of  Civil  Appeals  be  and  is  made  the 
final  judgment  of  this  court  and  that  the  plain- 
tiff Rebecca  C.  Markley  in  her  sole  and  sepa- 
rate right  and  estate  do  have  and  recover  of 
and  from  the  defendants,  Jos.  O.  Martin,  Min- 
nie B.  Martin,  Alfred  O.  Markley,  John  H. 
Davis,  and  S.  M.  Barlow,  Receiver,  the  title 
to  and  possession  of  the  property  hereinabove 
described,  together  with  all  costs  incurred 
in  this  court  and  in  the  Court  of  CivH  Ap- 
peals for  which  execution  may  issue." 

Thus  was  the  Judgment  of  the  Court  of 
Civil  Appeals,  reversing  and  rendering  the 
Judgment,  made  the  Judgment  of  the  trial 


court,  and  in  sbstracdng  it  should  have  been 
abstracted  as  though  it  were  the  original 
Judgment,  giving  names  of  plaintiff  and  de- 
fendant therein,  number  of  suit,  date  when 
rendered,  amount  for  which  the  same  was 
rendered,  aAd  the  amount  stIU  due,  rate  of 
interest  A  failure  to  do  any  of  these  things 
rendered  the  abstract  Ineffective  to  create 
the  Hen.  We  do  not,  for  the  reasons  given, 
believe  the  statute  has  been  properly  fol- 
lowed. Bonner  ▼.  Origsby,  84  Tex.  S30, 19  S. 
W.  511,  81  Am.  St  Sep.  48;  aamlltoa  ▼. 
Beard,  38  S.  W.  252;  Anthony  v.  Taylor,  68 
Tex.  403-406,  4  S.  W.  631. 

Articles  6610,  6614,  and  6832  provide  for 
the  record  of  abstracts  of  Judgments  to  fix 
lien  on  property.  Appellants  contend  that 
the  purported  instrument  relied  on,  to  estab- 
lish the  lien,  was  Improperly  admitted  in  evi- 
dence for  such  purpose,  as  it  had  not  been 
properly  recorded  because  it  was  a  mere  tab- 
ulated abstract  of  a  judgment  filed  for  rec^ 
ord,  which  was  not  recording  or  registering 
it,  but  that  It  should  have  been  copied  out  in 
writing,  and  in  support  of  sncb  oontentlcm 
cites  the  statutory  provisions  In  regard  to 
registration  and  Edinburgh  Co.  v.  Orant  152 
Ala.  456,  44  South.  654;  Yidor  v.  Bawlins.  93 
Tex.  269,  64  S.  W.  1026— Supreme  Gonrt  Of 
course,  only  the  clerk  of  the  court  wherein 
Judgments  are  obtained  are  permitted  to  pre- 
pare abstract  of  Judgments  and  certify  there- 
to. 

The  index  refers  to  the  abstract  of  Judg- 
ment as: 

"Under  D— Davis,  John  H.,  defendant  to 
Joseph  C.  Martin  et  aL 

"Under  Z — transferred  from  M— Minnie  B. 
Martin  et  al.  Martin,  Joseph  O.  et  al..  defend- 
ants, from  John  H.  Davis,  Martin,  ICinnie  B., 
defendants,  from  John  H.  Davis. 

"The  index  gives  the  page,  but  not  the  book." 

[t,  B]  Article  5616  requires  the  index  to 
show  the  name  of  each  defendant  in  the 
Judgment,  and  the  number  and  page  of  the 
book  upcm  which  the  abstract  is  recorded. 
It  is  well  settled  that  iTToper  indexing  is  an 
essential  requirement  to  fix  the  validity  of 
the  lien.  It  should  also  be  cross-indexed  with 
the  names  of  the  parties.  The  names  of  Re- 
becca G.  Markley,  plaintiff  in  the  case,  and 
Alfred  0.  Markley  and  S.  M.  Barlow,  receiv- 
er, defendants,  are  omitted. 

[7]  The  Martins  do  not  appear  under  the 
letter  "M"  in  the  index.  On  the  page  pre- 
pared for  "M"  letter  "M"  is  transferred  to 
letter  "Z."  Turning  to  "Z,"  we  find  mt  the 
top  of  that  page  of  the  "index"  the  notation, 
"From  L."  The  first  several  names  on  that 
page  are  names  beginning  with  "L."  Then 
follows  a  list  of  several  names  beginning 
with  "M,"  above  which  list  is  written  "De- 
fendant's Name."  This  list  contains  the 
I  names  of  appellees  Martins.  This  list  is  im- 
I  mediately  followed  by  a  list  of  names  begln- 
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ning  with  "S,"  above  which  group  Is  a  nota- 
tion, "S"  for  "Plaintiff's  Side."  The  page 
of  the  "Index"  concludes  with  another  list 
of  names  immediately  following  those  begin- 
ning with  "S" ;  this  last  list  contains  names 
beginning  with  "L,"  and  bears  the  notation. 
"PlalntifiCs  Side."  There  are  some  35  names 
on  the  page  of  the  "index"  provided  for  the 
letter  "Z,"  and  not  one  of  these  names  be- 
gins with  "Z."  As  above  shown  the  page  is 
divided  for  letters  in  the  following  order: 
"I.,"  "M."  "S,"  "U"  Ukewlse,  the  page  pro- 
vided for  names  beginning  with  "K,"  "IJ," 
and  "M"  is  not  kept  alphabetically. 

The  names  of  both  plaintiffs  and  defend- 
ants are  so  mingled  as  to  be  in  confusion. 
As  said  in  McLarry  v.  Studebaker  et  al.,  146 
S.  W.  676,  the  statute  has  not  been  complied 
with. 

[B]  The  abstract  of  the  Judgment  was 
filed  while  the  property  was  In  the  hsmds  of 
a  receiver.  It  was  In  the  custody  of  the 
court,  and  no  liens  oould  ther^y  be  created 
80  as  to  disturb  the  possession  of  the  court 
In  respect  to  or  affect  the  court's  ultimate 
disposal  thereof.  We  do  not  agree  with  ap- 
pellants' contention,  or  think  the  cases  died 
are  applicable  to  sustain  their  position  that 
such  lien  is  void.  The  case  of  Texas  Trunk 
Ry.  C3o.  V.  Lewis,  81  Tex.  1,  16  S.  W.  647,  26 
Am.  St  Rep.  776,  cited,  is  not  applicable  for 
the  reason  the  levy  of  a  writ  pending  the  ro- 
eelvership  la  void  because  such  levies  must 
fix  the  lien  as  of  the  levy  and  seizure,  the  ef- 
fect of  which  would  tend  to  disturb  the 
court's  possession  of  the  property,  and  would 
not  be  revived  by  the  termination  of  the  re> 
eelvership,  because  it  would  require  a  new 
levy.  The  filing  of  an  abstract  of  a  Judg- 
ment would  not  interfere  with  the  court's 
possession  of  the  property,  or  have  any  ef- 
fect at  all,  unless  the  property  be  returned  to 
the  possession  of  the  debtor,  and  during  pos- 
seaaion  of  the  court.  If  kept  alive,  would  take 
effect  immediately  upon  the  presumption  of 
the  debtor's  possession  or  right  of  posses- 
sion. 

[I]  The  facts  in  this  case  show  that  tlw 
notes  in  controversy  are  renewals  and  ex- 
tensions of  a  balance  due  on  notes  -  executed 
by  Davis  to  appellants  long  prior  to  the  ren- 
dition of  the  Judgment  in  favor  of  Martins 
as  tlie  deed  of  trust  recites.  On  April  6, 
1920,  a  decree  waa  entered  in  the  district 
court  in  the  receivership  case,  dlscnarglng 
the  receiver,  and  redelivering  the  property  to 
Jolm  H.  Davis,  and  providing  he  take  said 
property  forever  freed  from  all  claims  as- 
serted by  the  parties  to  fsdd  cause  except 
the  claims  and  Uans  of  L.  J.  Christen,  the 
Texas  Land  &  Improvement  (Company,  and 
appellants.  The  indebtedness  held  by  ap- 
pellants in  1913,  having  been  brought  for- 
ward by  the  heed  of  trust  and  notes  sued  on 


in  the  cause  during  the  receivership  and  de- 
cree discharging  the  receiver,  preserved  the 
rights  of  appellants  and  preserved  the  lien. 
We  can  see  no  good  reason  why  a  foreclosure 
should  have  been  had  on  the  lien  in  the  re- 
ceivership merely  to  preserve  the  priority  of 
the  lien  against  an  inferior  lien.  The  effect 
of  the  order  of  the  court  preserving  its  sta- 
tus was  within  the  powers  of  the  court,  and 
was  quite  as  effective  for  that  purpose  as  a 
foreclosure.  It  was  a  matter  in  which  the 
court  had  the  Jnrlsdlctlon  and  power  to  do; 
that  is,  preserve  the  status  and  rights  of  the 
parties.  It  could  not  extend  it  over  a  prior 
or  superior  lien,  but  could  preserve  It.  So 
that  the  discharge  of  the  receiver  and  re- 
storing the  possession  of  the  property  would 
not  subordinate  prior  existing  superior  liens. 

The  Judgment  of  the  lower  court  is  re- 
versed in  so  far  as  it  gives  priority  to  the 
Hen  claimed  through  the  abstract  of  Judg- 
ment, and  Judgment  is  here  rendered  that 
appellants  recover  for  the  full  amount  of 
their  debt,  interest,  and  costs,  and  their 
lien,  as  evidenced  by  their  deed  of  trust.  Is 
declared  superior  to  the  Judgment  lien  of  ap- 
pellees, and  is  a  prior  lien  on  the  property 
described  In  the  deed  of  trust,  and  is  hereby 
foreclosed  on  said  property  against  the  ap- 
pellees, the  remaining  portions  of  the  Judg- 
ment against  which  there  are  no  complaints 
being  hereby  affirmed. 

Reversed  and  rendered  la  part,  and  affirm- 
ed In  part 


SECURITY    INS.   CO.   V.  SELLERS-SAM- 
M0N8-SIGN0R  MOTOR  CO.  * 
(No.  9670.) 


(Court    of 
Worth. 


Civil    Appeals    of    Texas.      Fort 
July  2,  1921.    Rehearing  De- 
nied Oct  15,  1921.) 


1.  Appeal  and  error  «s»7l9(6)— Spwial  flnd< 
lags  of  Jury  oondaslve  when  arror  not  as- 
signed thereon. 

Special  findings  by  the  Jury  are  condasive 
where  no  assignments  of  error  are  addressed 
to  such  findings  as  being  unsupported  by  the 
evidence. 

2.  Insaranee  «=»425— Approbation  of  auto- 
mobile by  prospootlve  purchaser  pormitted 
to  drive  it  pending  eolieotloo  of  oheoli  held 
"theft." 

Under  Pen.  Code  1911,  art  1348,  defining 
theft  by  a  bailee  where  automobile  dealers  per- 
mitted a  prospective  purchaser  to  take  aq 
automobile  in  order  that  be  might  learn  bow 
to  drive  it  pending  the  collection  of  his  check 
for  the  price  or  the  receipt  of  information  by 
them  that  it  was  good,  his  appropriation  of  the 
automobile  amounted  to  "theft"  within  a  policy 
insuring  the  dealers  against  theft 

[Bd.  Note.^For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Theft] 


^ssToT  otber  cases  see  same  topic  and  KET-NIIMBEB  In  all  Key-Kumbered  Digests  and  Indexes 
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3.  Insurance  ®=>646(2)— Burden  on  Insnred  to 
show  aatonrabllo  had  net  passed  ont  of  Its 
possession  when  stolen. 

Under  a  policy  inanrinK  automobile  dealers 
against  theft  and  providing  that  the  insurance 
should  continue  until  the  property  was  deliv- 
ered to  a  purchaser  or  oUierwise  passed  out 
of  possession  of  the  dealer,  the  burden  was  on 
insured  to  show  that  an  automobile  for  the 
theft  of  which  recovery  was  sought  had  not 
passed  out  of  its  possession  within  the  meaning 
of  such  provision  interpreted  in  connection 
with  other  parts  of  the  policy,  and  constmed 
according  to  the  rales  of  construction  for  in- 
surance policies. 

4.  Insurance  €=9l46(3)— Pelloy  construed  fa- 
vorably to  Insured. 

As  the  language  in  an  insurance  policy  la 
used  by  the  insurer  to  express  the  terms  and 
conditions  upon  which  it  issues  the  policy, 
it  will  be  strictly  constmed  against  it,  and 
liberally  in  favor  of  insured,  and  if  the  words 
admit  of  two  constructions  that  one  most  fa- 
vorable to  the  insured  wUl  be  adopted. 

5.  Insuranoe  ®=3t46(l)— Language  of  policy  to 
be  construed  according  to  ovideat  intent. 

The  language  used  in  an  insnran.ce  policy 
must  be  construed  according  to  the  evident 
intent  of  the  parties,  to  be  derived  from  the 
words  need,  the  subject-matter  to  which  they 
relate,  and  the  matters  naturally  or  usually 
incident  thereto. 

6.  Insurance  «=»  146 (3)— Language  eonstrtisd 
to  prevent  forfeiture  If  fairly  susoepitlbie  of 
•uoh  oonstnictioa. 

Forfeitures  are  not  favored  by  the  law, 
and,  if  the  language  of  an  insurance  policy  is 
fairly  susceptible  of  an  interpretation  which 
wiU  prevent  a  forfeiture,  it  will  be  so  con- 
straed. 

7.  insuranoe  <S=932»— Automobile  delivered  to 
prospective  purchaser  ponding  collection  of 
check  for  price  held  not  to  have  passed  out 
of  dealer's  possession. 

Under  a  policy  insuring  automobile  dealers 
against  theft,  and  providing  that  it  covered  all 
automobiles  owned  by  insured  from  time  of 
delivery  to  it  until  the  property  was  delivered 
to  a  purchaser  or  otherwise  passed  ont  of  in- 
sured's possession,  where  the  dealer  permitted 
a  prospective  purchaser  to  take  an  automobile 
in  order  that  he  might  learn  to  run  it  pending 
oolleetlon  of  his  check  for  the  price  or  the 
receipt  of  information  as  to  whether  it  was 
good,  the  dealer  held  not  to  have  parted  with 
possession  in  view  of  other  provisions  of 
policy. 

Appeal  from  District  Conrt,  Taylor  Conn- 
ty;  W.  R.  Ely,  Judge. 

Action  by  the  Sellers-Sammons-Slgnor  Mo- 
tor C!ompany  against  the  Security  Insurance 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Btheridge,  McOormlck  &  Bromberg,  of  Dal- 
las, for  appellant. 


Wagstaff  &  Wagstaff,  of  Abilene,  for  ap- 
pellee. 

DUNKLIN,  J.  E.  Sellers,  C  E.  Sammons. 
and  L.  F.  Signer,  doing  business  as  partners 
in  the  firm  name  of  SeUers-SamqioiM-Sigttor 
Motor  Company,  recovered  a  Judgmoit 
against  the  Security  Insurance  Company,  of 
New  Haven,  Conn.,  for  the  sum  of  $1,627.08 
for  the  loss  by  theft  of  an  Essex  automobile, 
and  which  loss  plaintUTs  alleged  was  cov- 
ered by  an  Insurance  policy  Issued  by  tbe  de- 
fendant company  to  the  plaintiffs  as  auto- 
mobile dealers. 

Plaintiffs  alleged  In  their  petition  that— 

"On  or  about  the  day  of  July,  1920. 

they  were  the  owners  of  one  certain  Essex 
car  of  the  value  of  $2,100,  and  that  on  said 
day  and  date  said  car  was  stolen  from  the 
plaintiffs  and  carried  away  and  taken  from 
the  possession  of  the  plaintiffs  without  plain- 
tiffs' consent  and  without  plaintiffs'  knowledge, 
and  plaintiffs  lost  said  oar  and  the  total  value 
thereof." 

The  proof  showed  that  the  plaintiffs  were 
automobile  dealers  In  the  dty  of  Abilene, 
Tex.,  and  were  engaged  In  the  buying  and 
selling  of  automobiles,  the  Essex  car  being 
one  of  the  cars  handled  by  plaintiffs  and 
specifically  named  in  tbe  policy  of  insurance 
issued  by  the  defendant  and  upon  which  pol- 
icy the  suit  was  based.  In  tbe  policy  plain- 
tiffs'  occupation  or  business  Is  stated  as  that 
of  "automobile  dealers,"  and  that  tbe  uses  to 
which  the  automobiles  Insured  would  be  put 
would  be  that  of  "demonstration,"  and  tbe 
total  amount  of  Insurance  was  stated  to  be 
$50,000. 

Under  the  heading,  "Perils  Insured 
Against,"  is  the  following: 

"(C)  Theft,  robbery  or  pilferage,  excepting 
by  any  person  or  persons  in  the  assured's 
household  or  in  the  assured's  service  or  em- 
ployment, whether  the  theft,  robbery  or  pilfer- 
age occur  during  the  hours  of  such  service  or 
employment  or  not,  and  excepting  also  the 
wrongful  conversion  or  secretion  by  a  mort- 
gagor or  vendee  in  possession  under  mortgage, 
conditional  sale  or  lease  agreement,  and  ex- 
cepting in  any  case  other  than  in  case  of  total 
loss  of  the  automobile  described  herein,  the 
theft,  robbery,  or  pilferage  of  tools  and  repair 
equipment.    *    •    • 

"2.  It  is  a  condition  of  this  policy  that  it 
shall  be  null  and  void: 

"(A)  If  the  automobile  described  herein  shall 
be  used  for  carrying  passengers  for  compen- 
sation, or  rented,  or  leased,  or  operated  in  any 
race  or  speed  contest  during  the  term  of  this 
policy.    •    •    • 

''3.. This  policy  tor  and  in  consideration  of 
six  hundred  twenty-five  and  no/100  dollars 
($626.00)  initial  premium,  does  attach  and 
cover  all  automobiles  and  their  equipment 
while  attached  to  and  a  component  part  there- 
of, owned  by  the  assured  from  time  of  delivery 
to   the    assured,   and    to   continue    until   said 
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property  is  delivered  to  the  purchaser  or  nntil 
same  otherwise  passes  out  of  the  possession 
of  the  Bssared,  bat  only  covering  within  the 
limits  of  the  United  States  or  Canada  as  stated 
in  the  policy  of  which  this  form  is  a  part; 
this  period  in  no  case  extending  beyond  the 
expiration  of  tliia  policy.    •    *    • 

'"fi.  The  object  and  intent  of  this  policy  is 
to  coyer,  subject  to  conditions  herein  contain- 
ed, every  automobile  owned  by  the  assured, 
as  a  dealer,  therefore  the  assured  agrees  to 
furnish  this  company  at  the  inception  of  this 
contract,  a  true  and  correct  inventory  of  all 
automobiles,  both  new  and  secondhand  then 
owned  by  the  assured  as  a  dealer,  with  com- 
plete description  of  the  .  said  automobile,  on 
blanks  furnished  by  the  company. 

"The  assured  further  agrees  to  furnish  the 
company  quarterly  (first  report  to  be  filed  90 
days  from  the  atCachment  date  of  policy)  dur- 
ing the  policy  period,  a  true  and  correct  report 
of  an  aiitom<i4>ile8  which  have  been  sold  or 
otherwise  disposed  of  during  said  period,  such 
report  to  include  a  complete  description  of 
each  automobile  (including  number  and  wheth- 
er new  or  secondhand)  with  its  storage  loca-. 
tion,  the  sum  to  be  insured  thereon,  the  date 
on  which  it  became  the  property  of  the  as- 
!<ured  and  the  date  of  sole  or  disposal  by  the 
assured.    *    •    • 

"12.  Warranted  by  the  assured  that  the  au- 
tomobiles hereby  insured  will  not  be  used  for 
carrying  passengers  for  compensation  or  rent- 
ed or  leased  during  the  term  of  this  policy,  and 
in  the  event  of  violation  of  this  warranty,  this 
policy  shall  immediately  become  null  and  void 
aa  to  the  car  or  cars  used.    •    *    • 

"14.  The  total  premium  charges  as  shown 
on  each  report  ar«  due  asd  payable  at  the  time 
the  report  is  filed  and  the  company  shall  retain 
the  deposit  premium  until  the  termination  of 
the  policy,  then  if  the  actual  premium  shown 
on  the  final  report  exceeds  the  initial  deposit 
premium,  the  difference  shall  be  due  and  pay- 
able, but  if  the  actual  premium  as  shown  6n 
last  report  is  less  than  the  initial  deposit  pre- 
mium such  difference  should  b«  refunded  to  the 
assured. 

"15.  It  is  understood  and  agreed  that  aU 
premiums  under  this  contract  shall  be  comput- 
ed on  a  pro  rata  basis,  the  rate  applying  shall 
be  the  buildings  contents  rate  of  each  loca- 
tion shown  above  (minimum  rate  $1.50)  the 
minimum  charge  on  each  car  to  be  $1.00  for 
cars  on  which  the  manufacturers'  list  price  is 
$1,200.00  and  over  and  $.50  on  all  cars  listing 
under  $1,200.00." 

B.  y.  Sellers,  one  of  the  plaintUOFB,  testified 
upon  the  trial,  and  his  testiniony,  together 
with  the  policy  of  Insurance  which  was  of- 
fered, was  the  only  evidence  introduced  up- 
on the  trial.  According  to  his  testimony,  a 
man  by  the  name  of  L.  A.  Thedford  applied 
to  plaintiffs  to  buy  an  Essex  roadster  auto- 
mobile. He  was  shown  aucb  a  car,  and 
agreed  to  take  it  giving  at  the  time  a  check 
on  a  bank  at  Breckenridge,  payable  to  the 
plalntUTs.  Thereupon  one  of  plaintUTs'  sales- 
men went  ont  with  Thedford  to  teach  him 
to  drive  the  car,  Thedford  stating  at  the  time 
that  be  desired  to  learn  bow  to  drive  it 


During  the  same  day  the  salesman  and  Thed- 
ford luade  several  tripe  from  plalntifCs'  place 
of  business,  returning  at  Intervals  of  a  half 
hour  or  so. 

With  respect  to  the  loss  of  the  car  in  con- 
troversy. Sellers  testified  as  follows : 

"I  will  state  how  we  lost  it;  There  was  a 
man  by  the  name  of  Ii.  A.  Thedford  came  in 
there  early  one  morning,  and  wanted  to  buy  an 
Essex  roadster.  He  says,  'I  want  this  car 
equipped  with  cord  tires;  sun  shade;  extra 
tire  and  bumpers,'  and  he  says,  'I  want  to  give 
a  check  on  Breckenridge.'  I  says,  'Well,  I  do 
not  know  you,  Mr.  Thedford,'  and  he  says, 
'Wire  over  there  and  gee  if  it's  aU  right.' 
While  they  were  fixing  up  this  car  I  sent  a 
telegram  to  the  Guaranty  State  Bank  of  Breck- 
enridge, and  we  didn't  hear  anything  from 
them,  and  Mr.  Sammons,  one  of  my  partners, 
was  over  there,  and  I  put  in  a  call  for  him  and 
also  for  the  bank.  We  didn't  hear  anything 
that  day  or  before  morning.  He  wrote  out  a 
check,  and  I  took  it  over  to  Mr.  Parker,  of  the 
First  State  Bank. 

"In  the  meantime,  this  man  Thedford  said 
he  would  be  in  town  three  or  tour  days;  he 
said  the  check  would  be  all  right;  and  he  saya, 
'I  want  to  learn  how  to  drive  the  car  while  I 
am  here,'  so  I  could  not  hear  from  this  call, 
and  so  I  sent  the  chedc  over  to  the  bank  and 
told  them  to  send  thst  in  for  collection,  not  to 
send  it  the  usual  way;  Just  to  send  it  direct, 
and  in  the  meantime  I  was  after  the  telephone 
operator  and  also  to  see  if  the  telegram  had 
been  delivered,  and  they  claimed  it  had  been 
delivered.  I  never  could  get  Mr.  Sammons,  and 
when  the  men  got  the  car  in  shape  one  of  the 
sales  boys  took  this  man  out  for  a  time  to 
show  him  how  to  drive  the  car.  He  said  he 
bad  never  driven  a  car.  and  stated  that  he  was 
a  farmer  boy  and  just  wanted  a  ear:  that  he 
had  just  gotten  in  an  oil  well;  that  he  had 
enough  money  to  buy  it  Well  I  told  him 
that  it  would  be  all  right  for  this  boy,  named 
Dan  Harkrider,  to  teach  him  to  drive.  Dan 
Harkrider  was  one  of  the  salesmen.  He  took 
this  man  ont.  and  was  with  him  off  and  on  all 
day,  and  they  came  back  and  forth  to  the  shop 
every  half  hour  or  ao. 

"The  Breckenridge  dealer  was  there,  and  I 
asked  him-  if  he  knew  anything  about  this  Iwy, 
and  be  said  he  believed  he  did,  but  he  was  ndt 
sure;  but  he  said  that  he  thought  he  had  a 
well  and  had  bought  four  sections  of  land  the 
week  before  out  here  on  the  plains.  This  man 
went  around  and  got  this  dealer,  and  he  and 
this  bo;  or  man  that  was  supposed  to  buy  the 
oar.  and  that  afternoon  he  came  in  and  asked 
if  it  would  be  all  right  if  he  drove  the  car  that 
night:  that  be  would  come  back  to  the  garage 
with  Mr.  DriscoU.  We  told  him  that  he  could  , 
come  in  that  night  when  DriscoU  got  in,  but 
tney  got  separated,  and  he  left  the  car  out  in 
front  of  the  hotel  all  night.  He  locked  it,  and 
left  it  out  in  front  of  the  hotel,  and  early  the 
next  morning  he  brought  it  in  and  apologized 
and  asked  if  we  bad  heard  from  the  telegram 
about  his  check;  we  told  we  had  not,  and  he 
says,  'Well,  that's  strange  they  won't  answer, 
because  I  have  got  the  money  there;'  he  says, 
'I  am  not  in  a  hurry;  I  will  be  here  two  or 
three  days,  and  wanted  to  know  if  it  would  be 
all  right  for  him  to  drive  around  town  and 
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learn  better  how  to  drive  it,  and  we  told  htm 
it  would  be  all  ri^ht,  provided  he  didn't  leave 
town,  and  he  said  he  would  not.  We  never 
saw  him  any  more,  and  he  got  up  and  drifted. 

*^hat  check  was  sent  back.  We  got  a  tele- 
grnm  about  the  same  time  we  did  the  check,  I 
think  the  fifth  oay  we  got  written  information. 
In  the  meantime  Mr.  Sammons  had  come  in, 
end  I  bad  sent  him  back  over  there  befqre  we 
bad  heard  from  this,  and  we  took  it  up  with 
the  bank,  and  asked  why  they  didn't  send  the 
telegram,  and  they  said  they  had  sent  it  as  soon 
as  they  had  gotten  it;  bat  it  seemed  there 
had  been  some  delay  somewhere  on  account  of 
wires.  He  said  there  was  no  bank  in  Brecken- 
ridge  that  knew  anything  about  him. 

"As  a  matter  of  fact  I  never  did  agree  to  let 
him  have  the  car  until  the  check  was  deter- 
mined to  be  good.  It  was  understood  that  he 
was  not  to  take  the  car  away,  from  Abilen* 
ontil  that  check  was  either  paid  or  turned 
down.  The  first  day  we  taught  him  to  drive  it, 
and  the  next  day  he  asked  if  he  might  take  it 
out;  that  was  when  he  left.  It  may  have 
been  a  bluff,  but  when  he  would  go  to  start  the 
car  off  he  could  not  get  it  in  gear  hardly.  He 
drove  past  the  garage  once  or  twice,  and  then 
he  left  town.  Our  purpose  in  letting  him  have 
it  the  second  day  to  drive  around  was  so  he 
could  learn  how  to  drive  it.  We  never  had  ac- 
cepted his  money.  We.  took  his  check  and  told 
him  we  would  send  it  in  for  collection,  and  if  it 
wa»  paid  he  could  have  the  car;  if  the  bank 
wired  and  said  the  check  was  all  right,  why 
he  could  have  it.  Unless  the  bank  wired  that 
the  check  was  good  he  could  not  have  the  car." 

On  cross-examination,  he  fortber  testified 
as  follows: 

"On  the  day  that  the  man  first  came  we 
sent  a  man  to  demonstrate  the  car.  We  did 
not  send  a  man  out  to  show  its  point*  and  to 
teach  him;  he  had  bought  the  oar,  and  he 
wanted  to  learn  how  to  drive.  A.  demonstra- 
tion is  the  showing  up  of  the  car  to  the  man 
we  are  trying  to  interest  as  a  purchaser. 
This  car^-rhe  bought  it  without  even  riding  in 
it.  He  came  in  and  bought  the  car  and  gave 
this  check.  Our  purpose  in  sending  him  out 
with  our  driver  was  not  to  demonstrate  the 
«ar,  but  to  teach  him  how  to  run  it  Then  he 
'went  out  on  the  second  day  without  anybody 
else.  We  were  not  demonstrating  it  at  that 
time." 

The  following  were  the  special  Issues  sub- 
mitted to  the  Jury  and  tbe  findings  thereon: 

"Question  No.  1.  Did  the  plaintiffs  intend  to 
part  with  the  title  of  the  car  in  controversy,  at 
the  time  they  delivered  the  same  to  one  Thed- 
ford?     Answer:    No. 

"Question  No.  2.  Did  the  said  Thedford  ap- 
propriate the  car  in  controversy  to  his  own 
use  and  benefit  while  he  had  it  in  his  posses- 
sion as  bailee?     Answer:    Tea." 

[1,2]  Mo  assignments  of  error  are  ad- 
dressed to  tbe  findings  of  the  Jury  as  being 
unsupported  by  the  evidence,  and  those  find- 
ings therefore  are  conclusive.  The  facts  so 
iotmd,  in  tonnectlon  with  the  uncontroverted 


testimony  of  witness  Sellers,  conclaslvely  es- 
tablished the  theft  of  tbe  automobile  by  Thed- 
ford within  the  provisions  of  article  1S48,  of 
the  Penal  Ck>de  of  this  state,  which  reads  as 
follows: 

"Any  person  having  possession  of  personal 
property  of  another  by  virtue  of  a  contract  of 
hiring  or  borrowing,  or  other  bailment,  who 
shall,  without  the  consent  of  the  owner,  fraud- 
ulently convert  such  property  to  his  own  use 
with  intent  to  deprive  the  owner  of  the  value 
of  the  same,  shall  be  guilty  of  theft,  and  shall 
be  punished  as  prescribed  in  the  Penal  Code 
for  theft  of  like  property." 

Appellant  insists  that  tbe  evidence  showed 
conclusively  that  before  tbe  car  was  stolai 
plaintiff  bad  delivered  possession  thereof  to 
Thedford  to  be  used  by  him,  and  that  sncb 
delivery  constituted  Thedford  a  bailee  who 
was  entitled  to  possession  under  the  contract 
of  delivery  and  that  since  the  car  had  thus 
passed  out  of  tbe  possession  of  the  plaintiffs 
before  It  was  stolen,  plaintiffs  cannot  recover 
by  reason  of  tbe  language  used  in  paragraph 
S  of  tbe  policy.  In  connection  with  that  con- 
tention, appellant  invokes  tbe  decisions  of 
our  Supreme  Court  in  Travelers'  Insurance 
Co.  V.  Harris  (Com.  App.)  212  S.  W.  833: 
Coyle  ▼.  Palatine  Ins.  Co.  (Com.  App.)  222  S. 
W.  973,  to  the  effect  that  tbe  burden  is  upon 
tbe  holder  of  such  policy  to  show  that  tbe 
loss  did  not  fall  within  one  of  tbe  exceptions 
expressed  In  tbe  policy  of  Insurance. 

[3-S]  It  is  true  that  to  entitle  plaintiffs  to 
a  recovery  tbe  burden  was  upon  them  to 
show  that  tbe  automobile  bad  not  passed  out 
of  their  possession  within  the  meaning  of  the 
language  used  In  paragraph  3  of  the  policy 
quoted  above,  when  such  lan^age  Is  inter- 
preted In  connection  with  tbe  other  para- 
graphs of  the  policy,  and  the  whole  policy  Is 
construed  according  to  the  rules  of  construc- 
tion of  Insurance  policies  announced  by  our 
Supreme  Court  in  the  case  of  Brown  v.  Pala- 
tine Ins.  Co.,  80  Tex.  590,  35  S.  W.  1060,  as 
follows: 

"First  The  language,  being  selected  and  used 
by  the  insurer  to  express  the  terms  and  condi- 
tions upon  which  it  issued  the  policy,  will  be 
strictly  construed  against  it  and  liberally  in 
favor  of  the  insured.  If  the  words  admit  of 
two  constructions,  that  one  will  be  adopted 
most  favorable  to  the  insured.  Wood  on  Fire 
Ins.,  f  60;  BUls  v.  Ins.  Co.,  87  Tex.  551;  God- 
dard  V.  Ins.  Co.,  67  Tex.  71;  Ins.  Co.  v.  Hasel- 
wood,  75  Tex.  347. 

"Second.  The  language  used  must  be  con- 
strued according  to  the  evident  intent  of  the 
parties,  to  be  derived  from  the  words  used,  the 
subject-matter  to  which  they  relate,  and  the 
matters  naturally  or  usually  incident  thereto. 
Wood  on  Fire  Ins.  H  182-187;  Whitney  v. 
Ins.  Co.,  72  N.  Y.  117. 

"Third.  Forfeitures  are  not  favored  by  the 
law,  and,  if  the  language  used  is  fairly  suscep- 
tible of  an  interpretation  which  wiU  prevent 
a  forfeiture,  it  wUl  be  so  construed." 
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[7]  We  do  not  believe  that  the  term  "pos- 
session," occurring  In  the  expression  "or  un- 
til same  otherwise  passes  out  of  the  posses- 
sion of  the  assured,"  dsed  in  paragraph  3  of 
the  policy  to  denote  when  the  imllcy  on  any 
car  would  expire,  should  be  construed  as  ap- 
plying to  and  comprehending  the  possession 
which  plaintiff  dellrered  to  Thedford  on  the 
morning  of  the  day  he  stole  the  car  and  pri- 
or to  such  theft.  The  possession  so  deliv- 
ered was  in  a  very  qnaUfled  and  limited 
sense;  it  was  Intended  and  understood  to  be 
temporary  only,  with  the  distinct  recognition 
of  fbe  plaintiffs'  right  to  retake  the  property 
at  any  time,  and  at  all  'events  to  be  only  of 
a  temporary  character. 

In  National  Safe  Deposit  Go.  ▼.  Stead,  232 
U.  S.  58,  34  Sup.  Ot.  209,  58  L.  Sd.  601,  the 
Supreme  Court  of  the  United  States  used 
the  following  language: 

"This  is  one  of  that  class  of  cases  which 
illustrate  the  fact  that,  both  in  common  speech 
and  in  le^I  terminology,  there  is  no  word 
more  ambiguous  In  its  meaning  than  'posses- 
sion.' It  is  interchangeably  used  to  describe 
actual  possession  and  constructire  possession, 
which  often  so  shade  into  one  another  that 
it  is  difficult  to  say  where  one  ends  and  the 
other  begins.  Union  Trust  Co.  t.  Wilson,  106 
U.  S.  530,  S37  [49  li.  Bd.  1166,  26  Sup.  Ct. 
Rep.  766].  Custody  may  be  in  the  servant  and 
possession  In  the  master;  or  title  i^  right 
of  control  may  be  in  one  and  the  property 
within  the  protection  of  the  house  of  another, 
as  in  Bottom  v.  Clarke,  7  Onsh.  487,  480,  where 
audi  possession  of  a  locked  trunk  was  held  not 
to  indude  possession  of  the  contents." 

See,  also,  3  Bouvier's  Law  Dictionary, 
Rawles"  Sd  Revision  pp.  2636,  2637,  for  fur- 
ther discussion  of  the  varying  meanings  ot 
the  word  "possession";  also  22  R.  G.  L.  pp. 
80,  81,  containing  a  discussion  of  actual  and 
constructive  possession.  And  on  page  80  the 
following  Is  said: 

"The  mere  fact  of  putting  one's  property 
into  the  charge  or  custody  of  another  does  not 
divest  the  possession  of  the  owner.  The  legal 
possession  still  remains  in  him.  So  one  having 
the  mere  custody  of  another's  property  may 
commit  larceny  of  it" 

And  on  page  81,  the  following  Is  said: 

"The  right  of  general  property  in  chattels 
draws  after  it  the  right  of  possesrion." 


It  is  true,  as  insisted  by  appellant,  that  a 
bailee  of  property  is  In  lawful  possession 
thereof  in  a  certain  sense.  Edwards  on  Bail- 
ments (id  Ed.)  1-3;  6  Corpus  Juris,  par.  18, 
p.  1090. 

But  we  do  not  believe  that  the  expression 
"or  until  same  otherwise  passes  out  of  the 
possession  of  the  assured"  should  be  inter- 
preted as  applying  when  the  possession  of 
the  car  is  patted  with  by  the  owner  for 
merely  a  temporary  expediency,  subject  to 
be  recalled  at  any  moment,  with  no  Intentlcm 
to  pass  title.  The  language  used  to  the  ef- 
fect that  the  Insurance  on  each  car  Should 
continue  until  said  property  Is  delivered  to 
the  purchaser  or  until  same  otherwise  pass- 
es out  of  the  possession  of  the  assured  indi- 
cates that  the  possession  otherwise  passing 
should  be  of  the  same  permanent  character 
as  that  passed  to  a  pundiaser.  Further- 
more, if  Thedford  had  not  stolen  the  auto- 
mobile that  was  turned  over  to  him  In  order 
that  he  might  learn  to  drive  It,  the  plaintitTs 
would  have  been  required,  by  paragraph  6 
of  the  policy,  to  make  a  report  of  that  car 
as  being  one  still  owned  by  them  and  stQl 
covered  by  the  Insurance  policy;  and  under 
the  provislona  of  paragraphs  14  and  X6  that 
car,  along  with  others,  would  have  then  been 
taken  into  account  in  determining  the 
amount  of  premiums  for  insurance  which 
plaintiffs  owed  to  the  defendant  company. 
By  paragraph  C,  under  the  heading  "Perils 
Insured  Against,"  it  is  clearly  stated  that 
theft  of  the  automobile  was  one  of  the  per- 
ils insured  against  and  it  is  undoubtedly 
true  in  the  present  case  that  Thedford  did 
steal  the  car  in  controversy.  By  paragraphs 
2  and  12  of  the  policy  it  Is  expUciUy  stated, 
if  any  automobile  whldi  Is  covered  by  the 
policy  Is  leased  or  rented,  the  insurance  on 
that  car  shall  be  null  and  void.  Those  para- 
graphs in  the  policy  would  be  unnecessary  if 
the  passing  of  possession  of  a  car  stipulated 
in  i>ara  graph  3  is  to  be  given  the  construc- 
tion insisted  npon  by  the  appellant  The 
fact  that  the  insurer  deemed  it  necessary  to 
insert  those  two  paragraphs  indicates  strong- 
ly that  the  contention  of  appellant  was  not 
In  the  mind  of  the  Insurer  when  the  poHcy 
was  issued. 

For  the  reasons  stated,  appellant's  assign; 
ments  of  error  are  overruled,  and  the  Judg- 
ment la  affirmed. 
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CURLEE    V.    ANDERSON    &    PATTERSON. 

(No.  9687.) 

(Court  of  CStU  Appeals  of  Texas.    Ft  Worth. 
Nov.  5,  1921.) 

Mines  and  minenilt  $=381— Conveyanee  of  In- 
terest In  "royalty"  nnder  lease  held  not  to 
convey  Interest  In  land,  effective  against  tub- 
seqnent  pnrchaser  on  foreclosure. 
Where  an  owner  of  land  subject  to  aa  4dl 
and  c*s  lease  executed  a  converaace  of  an  on- 
divided  one-half  interest  In  and  to  the  royalties 
and  rentals  that  might  accnie  to  the  owner 
under  the  lease,  the  conveyance  designating  the 
grantee's  interest  as  an  interest  in  the  prem- 
ises, held,  that  the  conveyance  did  not  vest  in 
the    grantee    any   interest   in   the   land   which 
could  be   made  efFective   as   against  a   subse- 
quent purchaser  under   the  foreclosure  of  a 
deed  of  trust  executed  by  the  owner;  "roy- 
alty" being  a  share  of  the  production  or  profit 
reserved  by  the  owner  for  permitting  another 
to  use  the  property  (citing  Words  and  Phrases, 
Second  Series,  Royalty). 

Appeal  from  District  Court,  Wichita  C!oim- 
ty;  H.  F.  Weldon,  Judge. 

Suit  by  Anderson  &  Patterson  against  W. 
s.  Curlee.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Afflrmed. 

BulUngton,  Boone,  Humphrey  &  Hoffman, 
of  Wichita  Falls,  for  appellant. 

Garrlgan,  Montgomery,  Britain  &  Morgan, 
of  Wichita  Falls,  for  appellees. 

DUNKLIN,  J.  By  deed  dated  Mardi  4, 
1909.  J.  A.  Kemp  and  Eliza  Kempner  sold 
to  H.  R.  Knehn  a  tract  of  land  in  Wichita 
county,  in  part  consideration  for  which  the 
purchaser  executed  tMi  promissory  notes, 
secured  by  a  vendor's  Uea  on  the  land,  each 
for  the  sum  of  $289.80,  one  of  said  notes 
maturing  one  year  after  date,  and  one  be- 
coming due  each  year  thereafter.  On  De- 
cember 14,  1912,  Knehn  executed  to  Jack  E. 
Kelly  what  is  usually  termed  an  oil  and  gas 
lease  upon  the  land,  and  that  instrument  was 
duly  recorded  in  the  records  of  deeds  of 
Wichita  county  on  January  20,  1913.  On 
January  14,  1913,  Kuchn,  Joined  by  other 
parties,  executed  to  W.  S.  Curlee  a  convey- 
ance of  an  undivided  one-half  interest  in  and 
to  the  one-eighth  royalty  and  rentals  that 
might  accrue  to  Kuebn  under  the  oil  and  gas 
lease  in  favor  of  Kelly.  That  conveyance  was 
duly  recorded  in  the  deed  records  of  Wictilta 
county  on  January  31,  1913.  On  January  29, 
1913,  J.  A.  Kemp  and  Eliza  Kempner  sold 
and  transferred  to  S.  Williams  the  vendw's 
lien  notes  given  by  Knehn  in  part  considera- 
tion for  the  sale  by  him.  Later  Williams 
sold  nine  of  those  notes  to  the  Texas  Land 
&  Mortgage  Company,  Limited ;  the  remain- 
ing one  of  the  original  series  of  ten  having 


already  been  paid  by  Curlee.  On  M&rch  18. 
1913,  H.  R.  Kuebn  executed  to  the  Texas 
Land  &  Mortgage  Company,  Limited,  a  note 
for  the  sum  of  $2,500  in  renewal  of  the  nine 
vendor's  lien  notes  held  by  that  company, 
and  at  the  same  time  executed  a  deed  of 
trust  upon  the  land  to  secure  the  payment 
of  the  same,  in  which  a  trustee  was  named, 
and  be  was  given  power  to  sell  the  land  in 
default  of  payment  of  the  notes.  Tbe  origi- 
nal trustee  so  named  having  refused  to  act, 
a  substitute  trustee  was  appointed  in  accord- 
ance with  the  powers  given  by  the  deed  of 
trust,  who  sold  the  land  at  public  auction 
in  accordance  with  the  terms  of  the  deed  of 
trust  for  the  purpose  of  satisfying  the  note 
for  which  the  lien  was  given  and  at  that 
sale  the  Texas  Land  &  Mortgage  Company, 
Limited,  bought  in  the  property  and  a  deed 
thereto  was  duly  executed  by  the  substitute 
trustee.  On  May  14,  1914,  the  Texas  Land 
&  Mortgage  Company,  Limited,  by  warranty 
deed  sold  tbe  land  to  H.  B.  Patterson  and  6. 
D.  Anderson,  and  that  deed  was  filed  for 
record  in  the  deed  records  of  Wichita  coun- 
ty May  15,  1919.  G.  D.  Anderson  and  H.  B. 
Patterson  instituted  this  suit  against  W.  S. 
Curlee  in  tbe  form  of  trespass  to  try  title 
to  recoTO'  the  land  so  purchased  by  them, 
and  In  addition  to  a .  prayer  for  tbe  recov- 
ery of  ^tle  and  possession  of  the  land  plain- 
tiffs alS>  prayed  that  amy  claim  or  pretend- 
ed claim  by  the  defendant  to  any  Interest  in 
tbe  land  be  removed  as  a  cloud  upon  plain- 
tiff s  tlUe. 

In  addition  to  a  goieral  denial  and  a  plea 
of  not  guilty,  the  defendant  especially  plead- 
ed the  conveyance  executed  to  him  by  Kuebn 
referred  to  above,  and  under  and  by  virtue 
of  that  instrument  he  asserted  title  in  and 
to  one-half  of  all  the  minerals  in  the  land 
in  controversy.  He  further  pleaded  that  he 
acquired  such  title  without  notice  of  the 
execution  of  the  deed  of  trust  in  favor  of  the 
Texas  Land  &  Mwtgage  Company,  Limited, 
or  sale  thereunder,  or  of  tbe  subsequent  sale 
to  tlie  plaintiffs,  and  that  therefore,  and  for 
the  further  reas(Hi  that  the  sale  by  the  trus- 
tee was  made  without  his  knowledge  and  sub- 
sequent to  the  acquisition  of  his  title,  those 
transactions  were  not  binding  upon  him. 
The  defendant  further  pleaded  that  on  De- 
comber  1, 1919,  be  had  tendered  to  plaintiffs 
the  amount  of  the  indebtedness  for  which 
the  trustee's  sale  was  made,  and  a  further 
tender  of  that  amount  in  court.  Defoidant 
also  pleaded  a  cross-action  against  tbe  plain- 
tiffs for  $5,000  as  one-half  of  the  proceeds 
which  plaintiffs  bad  realized  from  the  sale 
of  the  mineral  rights  of  the  land  in  contro- 
versy. 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  from  a  Judgment  rendered  In 
favor  of  the  plaintiffs  for  title  to  tbe  land, 
and   declaring  that   the  conveyance  nnder 


^spFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indezet 
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which  the  defendant  claimed  a  right  in  the 
mineral  In  the  land  was  a  cloud  upon  plain- 
tiffs' title,  which  was  by  the  decree  removed, 
deteidant  Ourlee  has  prosecuted  this  appeal. 
If  the  conveyance  under  which  appellant 
claimed  bad  the  legal  effect  to  vest  In  him 
title  to  any  interest  in  the  land,  then  neither 
that  title  nor '  the  equity  of  redenptlon  in- 
cident to  it  was  precluded  by  the  foreclosure 
sale  through  which  the  plaintiffs  deraigned 
title.  Hence  the  first  question  to  be  deter- 
mined is  the  proper  construction  of  that  in- 
strummt    It  reads  as  follows: 

"State  of  Texas,  Comity  of  Wichita. 

"Know  all  men  by  theee  presents:  That 
whereas,  in  a  certain  oil  and  gas  lease  dated 
the  14th  day  of  December,  A.  D.  1912,  H.  R. 
Kaehn,  Eddie  Knehn,  Hugo  Kuehn,  Julius 
Seidlitz  and  his  wife,  Annie  Seidlitz,  of  Wi- 
chita county,  Texas,  sold,  conveyed  and  leased 
unto  Jadi  E.  Kelly,  of  Wichita  county,  Texas, 
all  of  the  oil  and  gas  in  and  under  the  follow- 
ing described  premises,  reserving  to  them- 
selves, the  grantors,  one-eighth  of  all  the  oil 
and  gas  produced  and  saved  thereon,  to  wit: 
[Here  follows  description  of  the  land.] 

"Now,  therefore,  Itnow  all  men  by  these 
presents,  that  we,  H.  R.  Kuehn,  Emma  Kuehn, 
Julius  SeidUtz,  and  Anna  Seidlitz,  of  Wichita 
county,  Texas,  for  and  in  consideration  of  the 
sum  of  one  ($1.00)  dollars  to  us  cash  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowledg- 
ed, and  other  good  and  su£5cient  consideration 
to  us  paid  by  W.  S.  Curlee,  have  bargained,  sold, 
conveyed,  assigned,  and  transferred,  and  by 
these  presents  do  bargain,  sell,  convey,  as- 
sign, and  set  over,  to  the  said  W.  S.  Curlee,  his 
heirs  and  assigns,  a  one-half  {%)  undivided 
interest  in  and  to  the  said  one-eighth  i%)  roy- 
alty and  all  of  the  rentals  that  may  become 
due  in  connection  therewith,  to  have  and  to 
hold  unto  the  said  W.  S.  Curlee,  his  hein  and 
asrigns,  forever,  the  said  interest  in  the  above- 
described  premises,  together  with  all  of  the 
rights  and  appurtenances  thereto  in  any  man- 
ner belonging.  [Here  follow  signatures  of  the 
grantors.]" 

The  oil  lease  from  Kuehn  to  Kelly,  re- 
ferred to  In  the  foregotns  conveyance,  con- 
tains tlie  following  provisions: 

"This  agreement,  made  and  entered  into  this 
14th  day  of  December,  A.  D.  1912,  between  H. 
B.  Kuehn  and  Emma  Kuehn,  Anna  Seidlitz, 
J.  A.  Seidlitz,  of  Wichita  county,  Texas,  les- 
sors, and  Jack  E.  Kelly,  of  Wichita  county, 
Texas,  lessee,  witnesseth:  That  the  liessors, 
in  consideration  of  the  sum  of  four  hundred 
two  and  so/i»o  ($402.50)  doUars  to  them  in 
hand  well  and  truly  paid  by  the  lessee,  the 
receipt  of  which  is  hereby  acknowledged,  as 
weQ  as  in  consideration  of  the  covenants  and 
agreements  heNinafter  contained  on  the  part 
of  the  lessee,  do  hereby  grant,  sell,  convey,  and 
lease  unto  the  lessee  all  the  oil  and  gas  in  and 
under  the  following  described  tract  of  land, 
and  the  possession  thereof  for  the  purpose  of 
entering  upon  and  operating  thereon  and  re- 
moving therefrom  said  oil  and  gas,  with  the 
right  to  use  sufficient  water,  gas,  and  oil  from 
the  premises  to  operate  said  property,  with 


the  right  of  ingress  and  egress  at  all  time  for 
such  purposes,  and  all  rights  and  privileges 
necessary  for  such  operations;  also  the  right 
to  remove  at  any  time  all  property,  pipes,  and 
improvements  placed  thereon  or  erected  in  or 
upon  said  land  by  the  lessee,  and  also  the  right 
of  subdividing  or  transferring  all  or  any  part 
of  the  rights  herein  conveyed  and  the  premises 
hereinafter  described.  [Here  follows  descrip- 
tion of  the  land  in  controversy.]  To  have  and 
to  hold  the  same  for  the  term  of  three  years 
from  date  hereof,  and  as  much  longer  there- 
after as  oil  or  gas  is  found  thereon  in  paying 
quantities. 

"The  lessee  agrees  to  deliver  to  the  lessors 
in  tanks  or  pipe  lines,  free  of  charge,  one- 
eighth  .part  of  all  the  oil  produced  and  saved 
from  said  land.  If  gas  is  found  in  paying  quan- 
tities, the  lessee  agrees  to  pay  the  lessors  one 
hundred  fifty  dollars  each  year  in  advance  for 
the  product  of  each  well,  whQe  the  same  is 
being  sold  off  of  said  premises.  *  •  •  Les- 
see agrees  to  begin  operations  for  the  drilling 
of  a  well  upon  the  above-described  premises 
within  two  years  from  date  hereof,  or  there- 
after pay  to  the  lessors  the  sum  of  $1  per  acre 
per  annum,  payable  in  advance,  until  a  well  is 
commenced,  or  until  the  end  of  the  year's  term 
hereof,  as  a  rental  and  complete  remuneration 
to  lessors,  for  delay.  When  a  well  is  once 
begun,  the  drilling  thereof  shall  be  prosecuted 
with  due  diligence  until  same  is  completed. 

"Failure  to  perform  the  obligations  above 
referred  to  shall  render  this  lease  null  and  void, 
except  unavoidable  accidents,  delays,  and 
strikes  shall  not  work  a  forfeiture.  Lessors 
are  to  fully  enjoy  and  use  said  premises  for  all 
purposes  not  in  conflict  with  this  grant 
•    •    • 

"In  consideration  of  the  money  paid  at  the 
delivery  hereof  and  the  payment  of  lease  rent- 
als above  mentioned,  lessee  acquires  and  has 
the  right  and  option  to  surrender  this  grant  at 
any  time  upon,  the  payment  of  the  sum  of  one 
dollar  and  all  amounts  then  due  hereunder,  and 
thereafter  be  released  and  discharged  from  all  - 
payments,  obligations,  and  covenants  herein 
contained,  whereupon  this  grant  shall  become 
null  and  void,  or  to  continue  the  same  in  full 
force  and  effect  from  quarter  to  quarter  and 
from  year  to  year,  by  making  stipulated  pay- 
ments, which  lessors  hereby  bind  themselves  to 
accept  when  tendered.". 

The  instrument  executed  to  Jack  E.  Kelly 
was  supported  by  a  substantial  consideration 
of  $402.50  cash  paid  to  the  grantors,  and 
the  effect  of  that  instrument  was  to  convey 
title  to  all  the  oil  and  gas  in  place  in  the 
tract  of  land  in  controversy.  The  instru- 
ment eziiressly  so  stipulates,  and  in  connec- 
tion therewith  the  right  of  possession  of 
the  land  was  expressly  given  to  Kelly,  for 
the  purpose  of  entering  upon  and  removing 
the  oil  and  gas  from  the  land  after  be  had 
mined  it;  in  other  words,  every  stipulation 
necessary  to  convey  title  to  the  oil  and  gas 
in  the  land  was  contained  in  the  granting 
clause  of  the  Instrument,  and  those  provi- 
sions amounted  to  a  conveyance  of  an  Interest 
in  the  land  Itself,  subject  to  a  defeasance 
by  the  happening  of  certain  contingencies 
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stated  In  the  lustrnment.  Texas  Co.  v. 
Daugherty,  107  Tex.  226,  1T6  S.  W.  717,  L. 
R.  A.  lOlTT,  989. 

The  stipulation  that  tbe  lessee  would  de- 
liver to  the  lessors  one-eighth  part  of  all 
the  oil  produced  and  saved  from  the  land, 
and  would  pay  $150  for  the  production  of 
each  gas  well  in  the  event  gas  should  be 
found  In  paying  quantities,  was  designated 
in  the  preceding  iwrt  of  the  instrument  as  a 
covenant  or  agreement  given  as  a  considera- 
tion for  the  grant  It  was  in  no  sense  an  ex- 
ception or  reservation  of  title  to  any  part 
'  of  the  gas  or  oil  in  place  In  the  land.  The 
grantors'  right  to  one-eighth  of  the  oil  pro- 
duced and  saved  from  the  land  could'  never 
arise  until  the  oil  was  severed  from  the  realty 
and  had  become  personal  property ;  and  there 
was  no  agreement  that  the  lessor  should 
have  any  title  whatever  to  the  gas  produced, 
even  after  its  severance  from  the  land,  but 
should  be  paid  a  stipulated  sum  of  $150  for 
each  well  in  which  gas  should  be  found  in 
paying  quantities.  In  Tiffany  on  Beal 
Property,  voL  1,  p.  866,  {  253,  the  following 
is  said : 

"The  ownership  of  land  prima  fade  includes 
the  soil  or  earth,  and  also  the  minerals  in  or 
on  the  ground,  and  conseqnently  the  tenant  in 
fee  simple  of  the  land  is  ordinarily  the  owner 
of  all  deposits  or  strata  of  clay,  stone,  iron, 
and  other  mineral  substances,  and  such  sob- 
stances,  while  thus  in  place  are  things  of  a 
real  and  not  a  personal  character.  The  miner- 
als or  the  soil  may,  however,  be  removed  from 
their  natural  position  in  or  on  the  ground,  and, 
when  thus  severed  from  the  land  by  one  au- 
thoriEed  to  make  the  severance,  they  become 
personalty,  even  thoogh  they  still  remain  on 
or  below  the  surface  of  the  land:  Provided,  it 
seems,  their  removal  from  their  natural  posi- 
don  is  with  a  view  to  their  ultimate  removal 
°  from  the  land.  The  part  of  the  land  consisting 
of  minerals,  or  of  specified  minerals,  may  be 
the  subject  of  separate  ownership;  this  being 
the  result  either  of  a  transfer  of  the  land 
with  an  exception  of  the  minerals.  Such  a 
transfer  or  exception  of  minerals  in  place  has 
been  held  to  be  established  when  there  was  in 
terms  a  grant  or  reservation  of  the  rij^t  to 
take  the  minerals  until  exhaustion." 

In  8  Ruling  Case  Law,  p.  1003,  the  follow- 
ing is  said: 

"The  intention  of  the  parties  is  presumed 
to  be  expressed  by  the  language  of  the  deed  it- 
self. If  no  reservations  or  exceptions  are 
found  in  the  deed,  none  should  be  presumed; 
and  parol  reservations  or  exceptions,  made 
either  at  or  before  the  making  of  a  deed,  are 
merged  therein,  and  cannot  be  allowed  to  alter 
or  modi^  its  legal  effect.  The  grant  is  not  to 
be  cut  down  by  the  subsequent  reservation  to 
an  extent  beyond  that  indicated  by  the  inten- 
tion of  the  parties  as  gathered  from  the  whole 
instrument,  and  the  general  rule  is  that  a  res- 
ervation cannot  be  extended  beyond  its  terms." 

The  rule  that,  when  an  exception  or  res- 
ervation in  a  deed  Is  doubtful,  It  will  be  con- 
strued most  favorably  to  the  grantee,  has 


no  application  In  this  case,  since  the  lan- 
guage to  the  conveyance  to  Jack  Kelly  is 
plain  and  free  from  ambiguity,  and  the  same 
can  be  said  of  the  conveyance  under  which 
the  deCendant  W.  S.  Cnrlee  claims  title. 
That  Instrument  refers  to  the  lease  made 
to  Jack  Kelly,  with  the  8i>ecific  stat»nrait 
that  the  grantors  had  thereby  "sold,  con- 
veyed, and  leased  unto  Jack  B.  Kelly,  of 
Wichita  county,  Texas,  all  of  the  oil  and  gas 
in  and  under  the  following  described  prem- 
ises, reserving  to  themselves,  the  grantors, 
one-eighth  of  all  the  oil  and  gas  produced 
and  saved  theretm."  That  language  is  a 
distinct  recognition  of  title  In  Kelly  to  all 
the  oil  and  gas  in  the  land,  but  that  the 
grantors  should  own  one-eighth  of  all  the 
gas  and  oil  after  it  was  severed  from  the 
land  and  produced  and  saved;  and  la  the 
conveying  clause  an  undivided  one-half  in- 
terest In  and  to  the  one-eighth  part  of  the 
oil  after  It  is  so  severed  from  the  realty  and 
had  become  i)ersonal  property,  together  with 
one-half  of  all  the  rentals  that  might  become 
due  under  the  lease  to  Kelly,  was  conveyed 
to  Curlee.  And  It  is  dear  that  the  haben- 
dum clause,  following  the  terms  of  convey- 
ance, had  reference  to  the  Interest  in  the 
personalty  so  conveyed  and  nothing  else. 
The  language,  "The  said  interest  in  the 
above-described  premises,"  used  In  the  ha- 
bendum clause,  could  not  be  construed  as 
referring  to  any  other  interest  conveyed  by 
the  instrument,  except  that  speclflcally  des- 
ignated, for  no  other  Interest  had  been 
mentioned.  And  designation  of  that  interest 
as  an  "Interest  In  the  above-described  pron- 
Isesf'  could  not  be  construed  as  an  Interest 
in  the  land  Itself,  since  clearly  that  conld 
not  be  true.  So  to  so  construe  It  would 
be  to  hold  that  a  dear  and  unamblgaons 
grant  can  be  enlarged  by  a  habendum  clause 
in  a  deed  of  conveyance,  which  Is  contrary 
to  all  the  authorities.  The  designation  of 
one-eighth  of  the  oil  after  it  is  produced  and 
saved  from  the  land  as  a  -"royalty,"  as  used 
in  a  lease  of  this  character,  has  been  de- 
fined as  follows : 

"A  share  of  the  production  or  profit  reserved 
by  the  owner  for  permitting  another  to  use  the 
property."  Indiana  Natural  Oas  &  Oil  Co.  t. 
Stewart,  46  Ind.  App.  654,  90  N.  E.  384. 

In  i  Words  and  Phrases,  Second  Series, 
p.  418,  occurs  the  following : 

"The  word  'royalty,'  as  employed  in  a  coal 
mining  lease,  means  the  share  of  the  profit  re- 
served by  the  owner  for  permitting  the  removal 
of  the  coal,  and  is  in  the  nature  of  rent.  Kis- 
sick  V.  Bolton,  112  N.  W.  95,  134  Iowa,  650." 

The  foregoing  condusions  render  It  un- 
necessary to  discuss  any  of  the  other  assign- 
ments presented  In  appellant's  brief,  foe  those 
assignsBents  are  necessarily  without  merit. 
If  our  coUBtrucdon  of  the  Instmments  de- 
scribed above  is  correct 

The  Judgment  of  the  trial  conrt  Is  affirmed. 
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CITY  OF  UVALDE  ««  al.  V.  UVALDE  ELEC- 
TRIC a.  ICE  00.    (NO.  6616.)* 

(Court  of  Civn  Appeals  of  Texas.     San  An- 
tonio.    Nov.  9,  1921.     Rehearing 
Denied  Nov.  80,  1921.) 

1.  Eleetrioity    4=all--Compllano«    with    oon> 
,  tract  to  furnish  eleotrlolty  cannot  be  oompel- 

led  after  it  had  oeaaed  to  exist  on  company's 

noncompliance  therewith. 
Where  city's  contract  with  electric  com- 
pany provided  that  the  contract  should  cease  to 
exist  if  the  company  failed  to  comply  with 
its  agreement  to  furnish  electricity  to  public 
generally  at  a  specified  rate,  the  company  could 
not  be  required  to  comply  with  the  contract 
after  it  had  raised  the  rate,  since  the  con- 
tract ceased  to  exist  when  the  rate  was 
changed. 

2.  Manldpal  corporations  «s>57— Powers  mast 
be  expressly  granted  or  necessarily  Implied 
from  statute. 

Neither  a  municipal  corporation  nor  Its 
officers  can  do  any  act  or  make  any  contract  or 
incur  any  debts  not  authorized  by  the  statute 
of  its  creation,  since  the  powers  must  be  ex- 
pressly granted  thereby  or  necessarily  implied 
therefrom. 

8.  Eleofrlclty  «=»■  I— CHy  held  not  antborlxeil 
t»  contract  for  eleotrlolty  to  he  fumisbod  at 
a  oertain  rate. 
City  chartered  onder  Bev.  St  arts.  762- 
1096i,  was  not  empowered  to  make  a  contract 
with    electric    company    for    electricity    to    be 
furnished  to  the  city  and  to  the  residents  there- 
of   at   specified  rates,   notwithstanding   article 
1018,   empowering  it  to   regulate  rates,  since 
the  power  to  make  such  a  contract  cannot  be 
implied  from  the  power  to  regulate  rates. 

Appeal  from  District  Court,  Uvalde  Coun- 
ty :  Joseph  Jones,  Judge. 

Suit  by  the  City  of  Uvalde  and  others 
against  the  Uvalde  Electric  &  Ice  Company. 
From  Judgment  sustaining  a  general  demur- 
rer and  special  exertions  to  the  petition, 
plaintiffs  appeal.    Affirmed. 

Frank  E.  Smith,  Lore  &  .Smith,  and  L.  Old, 
all  of  Uvalde,  for  appellants. 

Templeton,  Brooks,  Napier  &  Brown,  of 
San  Antonio,  and  6.  B.  Feuley,  of  Uvalde^ 
for  appellee. 

VLY,  C.  J.  This  is  a  suit  Instituted  by  the 
dty  of  Uvalde,  Jake  Schwarta,  D.  W.  Barn- 
hill,  N.  F.  Watkins,  and  Eugene  Kincald, 
against  appellee,  wherein  it  is  alleged  that 
In  1917  the  said  city  entered  into  a  contract 
for  lighting  with  appellee,  by  the  terms  of 
which  it  was  agreed  that  for  ten  years  the 
city  would  pay  appellee  for  80-watt  Incan- 
descoit  street  lights  at  the  rate  of  $1.30  per 
light  per  month,  and  appellee  agreed  to 
charge  the  inhabitants  of  the  city  at  the  rate 
of  17%  cents  for  10  kilowatts,  14  cents  for 


the  18  kilowatts,  and  all  over  25  kilowatts 
not  to  exceed  12  cents  per  kilowatt ;  that  this 
contract  was  evidenced,  by  an  ordinance  of 
the  city,  in  which  it  was  provided  that,  un- 
less the  reduction  was  made  from  the  rate 
then  being  charged  to  those  named  in  the 
ordinance,  the  contract  would  cease  to  exist. 
It  was  further  alleged  that  appellee  accept- 
ed the  terms  of  the  contract  and  did  reduce 
the  rates  for  lights  as  therein  provided,  and 
provided  lights  thereunder  until  March, 
1921,  when  the  rates  were  raised  by  appellee. 
The  ordinance  forming  the  contract  Is  made 
a  part  Of  the  petition,  and  section  14  thereof 
Is  as  follows: 

"The  consideration  for  the  granting  and  en- 
tering into  this  contract  upon  the  part  of  the 
city  of  Uvalde,  is  that  the  electric  light  plant 
and  ice  company  of  the  Uvalde  Electric  Light 
&  Ice  Company,  shall  not  be  moved  out  of  the 
city  limits  of  the  dty  of  Uvalde,  and  if  either 
of  said  parts  of  said  plant  are  moved  beyond 
the  dty  limits  of  the  city  of  Uvalde,  this  con- 
tract comes  to  an  end  and  the  dty  is  not  onder 
obligation  to  further  consider  it  as  in  force,  and 
also  a  further  consideration  for  this  contract 
and  agreement  is  that  the  said  Uvalde  Electric 
Light  &  Ice  Company,  or  its  assigns  or  succes- 
sors, shall  reduce  the  rate  to  the  public  general-, 
ly  in  Uvalde,  not  to  exceed  seventeen  and  one- 
half  (17%)  cents  for  the  first  ten  kilowatts;  for 
the  next  16  kilowatts  not  to  exceed  fourteen 
(14)  cents;  and  all  over  twenty-five  kilowatts 
not  to  exceed  twelve  (12)  cents  per  kilowatt, 
and  a  failure  to  comply  with  sndi  redvdiott 
win  cause  this  agreement  and  ordinance  to 
cease  to  exist" 

Appellants  sought  to  restrain  appellee  from 
raising  the  rates  for  lights  higher  than  the 
rates  named  in  the  ordinance  for  the  general 
public.  The  court  sustained  a  general  demur- 
rer and  special  exceptions  to  the  i>etition. 

There  was  no  allegation  that  the  higher 
rates  being  charged  by  appellee  were  exces- 
sive or  exorbitant,  the  sole  ground  upon 
which  the  Injunction  was  sought  being  that 
appellee  had  contracted  to  furnish  certain 
lights  at  certain  rates  and  was  demanding 
higher  rates.  This  petition  is  assailed  on 
the  grounds  that  the  ordinance  does  not  pur- 
port, on  Its  face,  to  be  a  contract  bincUug  on 
the  appellee  to  keep  the  rates  therein  pro- 
vided for  the  public  in  force  for  the  period  of 
ten  years;  that  the  city  of  Uvalde  had  no 
power  to  make  such  contract,. being  incorpo- 
rated under  the  general  law  which  gives  no 
authority  to  contract  with  reference  to  light 
rates,  but  merely  to  regulate  them ;  that  the 
contract  is  in  violation  of  section  17,  art.  1, 
of  the  state  (institution,  and  although  the 
contract  be  one  for  a  ten-year  lighting  for 
the  public,  the  effect  of  its  violation,  by  the 
terms  of  the  contract,  would  not  be  to  annul 
that  part  of  it  relating  to  street  lights. 

[1]  The  only  reference  to  any  time  that  the 
contract  should  exist  is  in  the  caption  or 
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preamble   to  the   ordinance,   wherein   it  is 
stated: 

"An  ordinance,  in  the  nature  of  and  creat- 
ing a  contract  with  the  UraMe  Electric  Light 
and  lee  Company,  for  a  period  of  ten  years 
from  and  after  November  1,  1917,  for  better 
lighting  the  city  of  Uvalde,  Texas,"  etc. 

Tliere  is  in  that  preamble  no  reference 
whatever  to  lights  for  the  citizens,  but  all 
of  it  is  directed  to  the  lighting  of  the  city. 
No  mention  is  made  of  rates  for  lights  for 
the  citizens  except  In  section  14,  where  it  is 
stated  that  the  consideration  for  the  contract 
is  that  the  plant  is  not  moved  from  the  city 
and  lights  reduced  to  a  certain  rate  for  the 
"public  generally,"  and  it  Is  stated  that — 

"A  failure  to  comply  with  such  reduction  will 
cause  this  agreement  and  ordinance  to  cease 
to  exist" 

If  the  contract  was  a  valid  <»e,  by  its 
very  terms  it  ceased  to  exist  the  very  moment 
appellee  raised  Its  rates  to  the  "public  gen- 
erally," for  at  that  very  moment  appellee 
failed  "to  comply  with  such  reduction."  This 
proposition  Is  too  plain  for  argument.  The 
only  penalty  provided  in  the  contract  was 
as  to  a  failure  to  comply  with  a  reduction  of 
the  rates  to  the  general  public.  If  that  be 
true,  there  could  be  no  foundation  for  the 
issuance  of  an  Injunction  to  compel  ai^llee 
to  comply  vrlth  a  contract  which  was  defunct 
by  its  very  terms.  Tlie  contract  seemed  to 
contonplate  that  appellee  might  remove  from 
the  dty  and  might  disregard  the  reduction  of  ' 
its  rates  to  the  public,  and  the  only  penalty 
provided  was  the  annulment  of  the  contract. 

(2]  The  city  of  Uvalde  is  chartered  under 
the  provisions  of  title  22,  art.  762,  as  amend* 
ed  In  1919  (Acts  Setb  Leg.  c.  66),  to  and  in- 
cluding 10961,  Revised  Statutes  of  Texas,  and 
all  the  power  and  authority  lodged  in  cities, 
towns,  and  villages  of  the  class  under  con- 
sideration must  be  found  in  the  statutes  of 
their  creation.  'When  the  powers  are  doubt- 
ful, they  are  held  not  to  exist.  They  must  be 
expressly  granted,  or  necessarily  Implied,  and 
neither  the  corporation  nor  its  officers  can  do 
any  act,  or  make  any  contract,  or  incnr  any 
liability,  not  authorized  by  the  statute  of  Its 
creation.  Dillon,  Mun.  Corp.  {{  237,  288,  and 
239. 

[3]  The  statute  gives  no  authority  to  cities 
and  towns  chartered  under  its  provisions  to 
contract  for  lights ;  the  only  authority  given 
cities  of  the  class  imder  consideration  Is 
found  in  article  1018,  which  is  the  power  of 
regulation  of  the  rates  and  compensation  to 
be  charged  by  all  water,  gas,  light,  and  sewer 
companies  using  the  streets  and  public 
grounds  of  the  dty.  Article  1026  declares 
extortionate  and  unreasonable  rates  charged 
by  public  utility  companies  unlawful,  and 
district  courts  are  given  full  power  to  regu- 
late, prevent,  and  abolish  the  same.  Article 
1028  provides  the  method  to  be  followed  by 


the  city  in  invoking  the  powers  of  the  dis- 
trict court.  No  contract  between  public  util- 
ity companies  or  corporations  and  the  munic- 
ipal corporation  seems  to  be  contemplated  by 
the  statute.  No  such  contract  is  mentioned, 
and  we  do  not  think  can  be  necessarily  im- 
plied from  the  power  to  regulate  rates.  The 
Legislature,  it  may  be  inferred,  was  not  guil- 
ty of  an  omission  In  failing  to  grant  the  pow- 
er to  contract,  but  probably  deemed  it  wise 
to  not  grant  to  such  municipal  corporations 
authority  to  contract  with  public  udlity  cor- 
porations. Undoubtedly  the  Interests  of  the 
public  are  safer  without  the  right  to  contract 
than  with  it. 

In  this  Instance  it  was  attempted  to  con- 
tract for  a  fixed  period  of  ten  years,  and  it 
is  admitted  by  appellants  that  no  irrevocable 
contract  conld  be  entered  into  by  the  munic- 
ipal corporation,  and  that  the  contract  could 
bie  revoked  at  any  time  by  such  corporation, 
but  not  by  the  public  utility  company.  The 
contract  does  not  indicate  that  any  fran- 
chises or  rights  were  granted  appellee  in  con- 
sideration of  the  matter  to  be  performed  by 
it  The  consideration  expressed  was  that  It 
would  not  leave  the  city  and  would  reduce 
cost  of  lights  to  the  public  generally. 

It  cannot  be  sunnisedtliat  the  Legislature 
Intended  to  grant  antbwity  to  cities  charter- 
ed under  the  general  law  to  contract  with 
pnblic  utility  companies,  and  certainly  not 
for  periods  of  time  mnidng  through  a  num- 
ber of  administrations.  The  subject  of  such 
authority  has  been  directly  considered  by  the 
Supreme  Court  of  the  United  States.  Home 
Telephone  Co.  v.  City  of  Los  Angeles,  211  U. 
S.  266,  29  Sup.  Ct  50,  53  I^  Ed.  176:  B£U- 
waukee  Elec.  Co.  v.  Railroad  Comm.,  238  U. 
S.  174,  35  Sup.  Ct.  820,  59  L.  Ed.  1254.  In  the 
first  case  cited,  the  city  of  Los  Angeles  was 
given  the  power  to  regulate  telephone  service 
and  the  charges  therefor,  and  the  Supreme 
Court  said: 

"This  is  an  ample  authority  to  exercise  the 
governmental  power  of  regnlatmg  charges,  but 
it  is  no  authority  to  enter  into  a  contract  to 
abandon  the  governmental  power  itself.  It 
speaks  in  words  appropriate  to  describe  the 
authority  to  exercise  the  governmental  power, 
but  entirely  unfitted  to  describe  the  authority 
to  contract.  It  authorises  command,  but  not 
agreement.  Doubtless,  an  agreement  as  to 
rates  might  be  authorized  by  the  Legislature  to 
be  made  by  ordinance.  But  the  ordinance  here 
described  was  not  an  ordinance  to  agree  upon 
the  charges,  but  an  ordinance  'to  fix  and  de- 
termine the  charges.'  It  authorizes  the  ezer- 
dse  of  the  governmental  power  and  nothing 
else.  We  find  no  other  provision  in  the  charter 
which  by  any  possibility  can  be  held  to  author- 
ize a  contract  upon  this  important  and  vital 
subject" 

To  the  same  effect  Is  the  dedsitm  in  the 
case  of  the  City  of  San  Antonio  v.  San  An- 
tonio Public  Service  Co.,  41  sup.  Ct  428,  de- 
livered by  the  Supreme  Court  of  the  United 
SUtea  on  April  11. 1921. 
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It  may  be  well  to  note  that  the  contract  ( full  and  complete  abstract  ct  title  to  the 


names  no  time  as  to  rates  for  the  public  gen- 
erallr,  and  the  petition  does  not  allege  any 
change  In  the  rates  for  the  city. 
The  Judgm&it  is  afiSnned. 


COUGHRAN  V.  BRIAM.     (No.  1268.) 

(Court  of  Civil  Appeals  of  Texas.     El  Faso. 
Not.  23,  1921.) 

1.  Mines  and  minerals  «=>57— Contraot  for  m- 
eeotlon  of  lease  on  approval  of  abstraot  of 
title  oonstraed  as  a  whole. 

A  contract  for  execution  of  an  oil  and  gas 
lease  in  tlie  future  on  approval  of  an  abstract 
showing  marketable  title  must  be  construed  as 
a  whole. 

2.  Mines  and  minerals  «=357— Right  to  objsot 
that  abstraet  of  title  required  by  contract  for 
lease  was  not  certlfled  to  date  waived  by  les- 
see, and  lessor  entitled  to  retain  deposit 
where  timely  objeotloas  to  abstraot  not  made. 

Where  a  contract  for  future  execntion  of 
an  oil  and  gas  lease  required  lessor  to  furnish 
an  abstract  showing  marketable  title  and  re- 
quired lessee  to  state  objections  thereto  with- 
in a  fixed  time,  and  it  appeared  that  at  the 
time  contract  was  executed  lessee  had  the  ab- 
straet in  his  possessibn  and  retained  it  for 
the  fall  period  without  making  objections  there- 
to, lessee  waived  bis  right  to  object  that  the 
abstract  was  not  certified  to  the  date  of  the 
contract,  and  failure  to  make  such  abjections 
within  the  time,  where  they  were  all  such  as 
could  and  would  have  been  corrected  by  lessor 
entitled  lessor  to  retain  a  deposit  by  lessee  as 
liquidated  damages  on  lessee's  subsequent  re- 
fusal to  take  the  lease. 

Appeal  from  Presidio  County  Coiirt;  E.  C. 
Miller,  Jndge. 

Action  by  J.  Anson  Coughran  against  Hans 
Brlam.  Judgment  for  defendant,  and  plain- 
tiff appeals.    AflBrmed. 

C.  R.  Sutton,  of  Marfa,  and  Sutton  A  Mon- 
tague, of  Alpine,  for  appellant 
.  Mead  &  Metcalfe,  of  Marfa,  for  appellee. 

HIGGINS,  J.  Coughran  sued  Briam  to 
recover  $500  paid  by  the  former  to  the  latter 
as  earnest  money  upon  a  contract  to  lease 
land  for  oil  and  gas  development. 

The  case  was  tried  without  a  Jury  and 
Judgnrent  rendered  for  defendant.  The  case 
is  iiresented  hei-e  upon  fliidinKs  of  fact  and 
conclusions  of  law  filed  by  the  trial  court. 
No  error  is  assigned  to  the  findings  of  fact 

The  material  findings,  in  substance,  are  as 
follows:  On  May  20,  1920.  plaintiff  and  de- 
fendant entered  Into  a  written  contract  by 
whUdi  defendant  agreed  to  lease  certain  lands 
owned  by  him  to  the  plaintiff  for  the  develop- 
ment of  oil  and  gas,  at  a  stipulated  price. 
The  defendant  agreed  to  furnish  plaintiff  a 


land  and  give  blm  sufDclent  time,  not  to 
exceed  CO  days  from  the  date  of  the  contract, 
to  examine  the  title.  If  the  title,  according 
to  the  abstract,  proved  to  be  good  and  mer- 
diantable,  then  the  lease  which  was  attached 
to  the  contract  was  to  be  delivered  to  the 
plaintiff  and  the  agreed  ccmslderation  paid. 
The  contract  provided  that  time  was  of  the 
essence.  Plaintiff  was  given  60  days  in  which 
to  dispose  of  the  lease.  In  case  the  title 
proved  to  be  good  and  merchantable,  the  lease 
was  to  be  accepted  by  the  plaintiff  on  or 
before  60  days  from  the  date  of  the  contract 
Plaintiff  was  to  pay,  and  did  pay,  defendant 
$500  as  a  forfeit,  which  was  to  be  deducted 
from  the  purchase  price  if  the  title  was  good 
and  merchantable  and  was  to  be  forfeit«d  as 
liquidated  damages  if  thft  plaintiff  refused  or 
neglected  to  comply  with  the  contract  If 
the  title  was  unmerchantable,  and  the  defects 
and  objections  could  not  be  cured  on  or 
before  tbe  expiration  i>f  60  days  from  date 
of  contract  then  the  $600  was  to  be  returned 
to  the  plaintiff,  and  the  contract  should  be  at 
an  end.  Tbe  defendant  agreed  to  use  all 
diligence  to  remove  objections  and  cure  the 
same  upon  being  furnished  with  a  written 
opinion  or  memorandtmi  thereof  by  the  plain- 
tiff, provided  such  objections  could  be  re- 
moved and  cured  without  resorting  to  court 
proceedings.  The  plaintiff  paid  to  the  de- 
fendant the  said  sum  of  $500,  which  tbe  de- 
fendant stiU  holds.  On  May  20,  1920,  the 
date  of  the  contract,  the  defendant  furnished 
an  abstract  of  title  to  the  lands  which  was 
delivered  to  the  plaintiff's  attorney  at  plain- 
tiff's request,  which  abstract  had  been  in  the 
possession  of  the  plaintiff  himself  for  4  or  5 
days  before  the  execution  of  the  contract, 
and  was  used  by  him  during  the  negotiations 
between  the  parties.  The  abstract  covered 
tbe  lands  embraced  in  tbe  contract  from  the 
sovereignty  of  the  soil  down  to  the  date  of 
the  abstractor's  certificate,  to  wit.  February 
26,  1918.  Said  abstract  discloses  several  de- 
fects in  tbe  title  to  one  or  more  of  the  tracts 
covered  thereljy.  When  the  plaintiff  and  his 
attorney  received  the  abstract,  neither  made 
any  objection  to  the  fact  that  it  was  not 
brought  down  to  date.  Plaintiff  or  his  attor- 
ney held  the  abstract  for  about  90  days,  and 
then  iufoi-med  defendimt  tlwt  the  title  was 
defective  and  he  could  not  accept  the  lease, 
and  at  a  still  later  date  plaintitTs  attorney 
Informed  defendant  that  there  were  defects 
in  the  title  and  mentioned  some  of  them,  but 
at  no  time  prior  to  the  filing  of  the  suit  were 
any  specific  defects  pointed  out  in  writing  by 
the  plaintiff  or  his  attorney.  None  of  the 
defects  shown  by  the  abstract  were  of  such 
nature  that  they  could  not  have  been  cor- 
rected without  resorting  to  legal  proceedings, 
and  defendant  could  and  would  have  cor- 
rected the  defects  promptly  if  they  had  been 
pointed  out  as  provided  for  iu  the  contract. 


'or  otiker  case*  Ma  same  topic  and  KBY -NUMBER  Id  all  K«y-Numb«r*d  Dlsotta  and  UidSM* 
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and  tbat  the  major  part  of  the  lands  were 
shown  to  be  clear  ot  defects  at  the  date  of 
triaL  If  the  plaintiff,  or  his  attorney,  at  any 
time  after  receiving  the  abstract  had  sug- 
gested to  defendant  the  insufficiency  thereof, 
because  not  certified  down  to  date,  the  de- 
fendant would  have  had  the  same  promptly 
completed  and  certified  down  to  date.  De- 
fendant was  ready,  willing,  and  able  to 
deliver  to  the  plaintiff  the  lease  provided  for. 
The  court's  conclusions  of  law  were  as  fol- 
lows: 

"I  find  as  a  matter  of  law  that  the  plaintiff, 
having  accepted  the  abstract  of  title  which  was 
tendered  him  by  the  defendant,  and  having 
kept  the  same  for  more  than  60  days  from  the 
date  of  the  contract,  without  making  any  ob- 
jection to  the  abstract  on  account  of  it  not 
being  complete  or  qot  being  brought  down  to 
date,  and  without  pointing  out  any  defects  in 
the  title  to  said  land,  waived  his  right  to  ob- 
ject to  any  alleged  defects  of  titie,  and  was 
thereby  estopped  from  afterwards  pleading 
that  said  abstract  was  not  sufficient  in  form 
or  substance  or  that  the  titles  were  defective. 
I  further  conclude  that,  by  reason  of  the  fail- 
ure of  the  plaintiff  to  point  out  the  defects  in 
the  title  within  the  time  required  under  the 
contract  and  his  failure  to  accept  the  lease  on 
the  lands  covered  by  said  contract  and  to  pay 
the  price  provided  for,  he  forfeited  his  right  to 
the  $500  which  he  paid  to  the  defendant,  and 
that  he  should  not  recover  said  $500  in  this 
suit." 

The  suit  was  brought  by  Oongbran  on 
November  24,  1820,  it  being  avemd  that  the 
abstract  of  title  delivered  by  Brlam  was  not 
full  and  complete,  being  closed  February  26, 
lOlS,  and  that  the  title  to  the  land  covered 
thereby  was  defective  and  unmerchantable 
in  various  particulars  which  were  pointed 
out 

Opinion. 

All  of  the  appellant's  assignments  assail 
the  correctness  of  the  trial  court's  conclu- 
sions of  law  and  are  prlnmrily  predicated 
upon  the  theory  that  under  the  contract,  it 
was  a  condition  precedent  to  the  right  of  ap- 
pellee to  retain  the  $500  paid  that  the  ab- 
stract originally  furnished  be  complete  and 
disclose  a  good  and  merchantable  title;  that, 
since  the  abstract  wns  not  brought  down  to 
date,  it  was  Incomplete,  and' for  that  reason, 
and  the  fnrthei^  reason  that  it  disclosed  de- 
fects, he  should  recover  back  the  deposit 
made. 

1 1  ]  But  the  contract  must  be  construed  as 
a  whole,  and  it  is  apparent  that  the  obliga- 
tions of  the  parties  were  correlated  and 
Interdependent  It  obligated  Briam  to  fur- 
nish a  full  and  complete  abstract  and  we 
construe  this  to  mean  an  abstract  certified  to 
date  of  contract  It  then  became  the  duty  of 
appellant  to  examine  same,  and.  If  be  found 
any  defects  to  point  out  the  same  to  Briam 
so  that  the  latter  might  be  afforded  an  oppor- 
tunity to  remove  the  sanife. 

[2]  We  agree  with  the  contention  ot  appel- 


lant that  under  the  contract  aa  written,  it 
!  was  a  condition  precedent  to  Brlam's  ngbt 
to  retain  the  deposit  that  he  famish  an 
abstract  of  title  certified  to  the  date  of  the 
contract  and,  had  appellant  objected  to  the 
abstract  when  delivered  npon  the  ground 
that  it  was  not  brought  to  date.  It  would  have 
been  Brian/s  duty  to  have  It  so  bronght 
down,  and  failure  upon  his  part  so  to  do 
would  have  released  plaintilf  from  any  far- 
ther obligation  and  entitled  him  to  recover 
back  the  money  paid.  But  in  our  opinion 
Qie  unchallenged  finding  that  the  abstract 
whirii  was  fiumished  had  been  In  plaintKTs 
hands  for  several  days  and  used  by  him 
during  the  negotiations  and  was  delivered  to 
his  attorneys  at  plalntlfPs  own  request  con- 
clusively shows  a  waiver  of  the  incomplete- 
ness thereof  arising  out  of  the  fact  that  its 
certificate  was  dated  about  27  months  pre- 
vloas.  He  must  necessarily  have  known  that 
It  had  not  been  bronght  completely  down  to 
date,  and,  if  he  did  not  know  it  then  tae 
would  have  found  It  out  if  be  examined  the 
same,  and  then  it  would  have  been  incumbent 
upon  him  to  call  the  matter  to  Brlam' .s 
attention  so  that  It  could  be  corrected. 

Under  the  circumstances  indicated  appel- 
lant cannot  now  question  the  Insufficiency  of 
the  at)stract  furnished  upon  the  ground  that 
It  was  not  down  to'  date.  Davenport  v. 
Sparkman  (Com.  App.)  208  8.  W.  658;  Hoot 
V.  Business  Men's  Invt  Ass'n,  157  N.  T.  201, 
62  N.  B.  1,  45  L.  R.  A.  666. 

As  to  the  defects  in  the  title  disclosed  by 
the  abstract  it  was  as  much  the  duty  of  ap- 
pellant to  point  them  out  and  afford  appellee 
an  opportanlty  to  correct  same  aa  it  was  the 
latter's  dnty  to  furnish  the  abstract  As 
was  said  in  Davenport  ▼.  Sparkman  (Com. 
App.),  supra: 

"Under  the  terms  of  the  contract  it  was  the 
duty  of  defendant  to  point  out  the  defects 
within  10  days  after  the  delivery  of  the  ab- 
stract; In  Lieber  v.  Nicholson,  206  S.  W.  512. 
it  is  said:  The  pointing  out  ot  defects  within 
the  time  was  as  much  the  duty  of  plaintilf  in 
error,  under  the  contract  as  was  the  fnrnish- 
fng  of  the  abstract  the  duty  of  the  defendants 
in  error.  This  provision  cannot  be  disregard- 
ed. It  is  an  integral  part  of  the  contract  in- 
serted with  purpose.  Upon  the  performance 
of  this  duty  hinged  and  depended  the  Obliga- 
tion of  the  defendants  in  error  to  correct  the 
defects.  The  defects  were  to  be  corrected 
when  properly  pointed  out  and  defendants  in 
error  were  obligated  to  correct  only  the  defects 
so  pointed  out  39  Oyc.  1413;  HoUiiield  v. 
Landrum,  31  Tex.  Civ.  App.  187,  71  S.  W.  979, 
982;  Curtis  v.  Aspinwall,  114  Mass.  187,  19 
Am.  Rep.  332,'  And  again:  'It  was  incumbent 
upon  plaintiff  in  error  to  point  out  all  the 
defects  which  he  deemed  material  to  remedy, 
in  order  to  a  title  of  the  character  contracted 
for  or  a  title  such  as  he  would  be  willing  to 
accept.  He  had  the  right  to  ignore  or  waive 
defects  and  demand  the  conveyance  of  such 
title  as  the  vendor  had;  the  contract  provision 
for  a  good  titl«  inuring  to  the  benefit  of  the 
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purchaser.  39  Cyc.  1524;  Hughes  ▼.  Adam*, 
65  Tex.  CSv.  App.  19T,  119  a  W.  184.  The 
tender  of  a  good  record  title  ■was  conditional 
npon,  and  subject  to,  the  disclosure  of  defects. 
Plaintiff-  in  error,  being  in  default,  rendered 
further  performance,  or  attempted  perform- 
ance, by  defendant*  in  error  futile.  IS  CS.  J. 
567.'  •• 

Plaintur  baTlng  flilled  in  his  obllgatton  to 
point  out  the  defects,  within  tbe  time  and  In 
the  mianner  lequlred  by  the  contract.  Is  him- 
self in  default,  and,  having  failed  to  comply 
with  his  contract  to  lease,  the  deposit  made 
became  forfeited  as  liquidated  damages. 
This  conduston,  we  think,  Is  completely  sus- 
tained by  the  cases  cited  as  well  as  by  Cham- 
pion y.  Taylor,  229  S.  W.  627.  The  cases 
ciMed  by  appellant  have  all  been  examined, 
and  In  our  opinion  are  not  In  point.  The 
facts  clearly  differentiate  them  from  the  case 
now  considered. 

Tbe  views  Indicated  control  all  of  the 
assignments  of  error  and  their  supporting 
propositions. 

Finding  no  error,  the  Judgment  Is  af- 
firmed. 


SCHMIDT  V.  WILLMANN  st  al.    <No.  6632.) 


(Conrt  of  CivQ  Appeals   of  Texas. 
Antonio.    Nov.  23,  1921.) 


San 


1.  Brokers  «s>92— To  entitle  broker  to  MiBHis- 
•Ions,  purekaser  prootired  by  brokers  need 
not  have  bound  himself  by  written  oontraot. 

Real  estate  brokers  were  entitled  to  com- 
missions after  procuring  a  purchaser  ready, 
willing,  and  able  to  purchase  the  land  at  the 
price  and  on  the  terms  specified  in  brokers' 
contract,  though  prospective  buyer  had  not 
bound  himself  to  purchase  the  land  by  written 
contract  complying  with  the  statute  of  frauds. 

2.  Brokers  «s»63(  I )— Owner  refusing  to  sell, 
eould  not  avoid  liability  on  oround  that  he 
did  not  know  name  of  purohaser  procured. 

Owner,  who  had  been  informed  over  the 
telephone  that  brokers  had  obtained  a  buyer 
who  was  ready,  able,  and  willing  to  purchase  the 
land  on  owner's  terms,  and  who  refused  to  sell 
the  land  on  such  terms  to  such  purchaser, 
Tould  not  avoid  liability  to  brokers  for  com- 
missions on  the  ground  that  he  did  not  know 
the  name  of  the  prospective  purchaser. 

3.  Appeal  and  error  «s»l060(l)— Counsel's  im- 
proper  languaoe  not  ground  for  reversal, 
wbero  harmleas. 

Counsel's  nse  of  improper  language  was 
not  ground  for  reversal,  where  counsel  was  re- 
proved by  the  court,  and  appellant  could  not, 
under  the  facts,  have  been  injuriously  affected 
thereby. 

Appeal  from  Guadalupe  County  Court;  J. 
B.  Williams,  Judge. 


Action  by  E.  C.  Wlllmann  and  another 
against  Henry  Schmidt.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Dibrell  &  Mosheim,  of  Seguln,  for  appel- 
lant. 

Wurzbach,  Wlrte  &  Weinert,  of  Seguin, 
for  appellees. 

FLT,  O.  J.  B.  C.  Willmann  and  B.  J. 
WiUmann  sought  and  obtained  a  recovery 
against  Henry  Schmidt  for  (476.10,  alleged 
to  be  due  for  commissions  earned  in  obtain- 
ing a  purchaser  for  41.04  acres  of  land.  Ap- 
pellees declared  on  a  written  contract  exe- 
cuted by  appellant  and  appellees.  The  cause 
was  submitted  to  a  Jury  (m  two  special  la- 
sues  as  follows: 

"Do  yon  find  from  the  evidence  that  the 
plaintiffs,  B.  O.  Willmann  and  B.  J.  Willmann, 
on  or  about  July  10,  1919,  found  a  purchaser, 
in  the  person  of  Louis  Hoffman,  who  was 
ready,  willing,  and  able  to  purchase  the  land 
of  defendant,  Henry  Schmidt,  at  the  price  and 
on  the  terms  set  out  in  the  written  contract 
between  plaintiffs  and  defendant? 

"If  your  answer  to  special  issue  No.  1  is 
'No,'  you  need  not  answer  this  question;  bat 
if  your  answer  to  said  issue  is  'Yes,'  then  an- 
swer the^following:  Do  you  find  from  the  evi- 
dence that,  while  said  purchaser  was  still  ready, 
trilling,  and  able  to  purchase  said  land  on  said 
terms,  the  defendant  refused  to  sell  the  land?  " 

Both  questions  were  answered  in  the  af- 
flrmatlye,  and  on  the  responses  Judgment  was 
rendered  for  ai^tellees.  If  the  facts  fonnd 
by  the  Jury  were  based  upon  evidence,  and 
it  is  not  denied  by  appellant  that  they  are 
sustained  by  tbe  evidence,  every  fact  nec- 
essary to  render  appellant  liable  under  the 
terms  of  his  contract  was  established. 

[1]  The  second  and  third  assignments  of 
error  are  based  on  tbe  proposition  that  a 
real  estate  broker  cannot  recover  his  com- 
missions, unless  be  has  the  prospective  buy- 
er firmly  bound  to  purchase  the  land  by  his 
contract  in  writing.  In  other  words,  the 
theory  is  that  an  agent  has  not  found  a 
purchaser  ready,  willing,  and  able  to  con- 
summate a  purchase,  unless  he  has  him  so 
firmly  bound  in  writing  as  to  meet  every 
demand  of  the  statute  of  frauds.  Appel- 
lant frankly  admits  that  he  "has  not  been 
able  to  find  any,  direct  holding  upon  the  pre- 
cise question  here  Involved,"  and  no  author- 
ity has  been  cited,  nor  has  this  court  dis- 
covered any,  which  even  squints  at  sustain- 
ing such  doctrine.  The  ordinary  land  agent, 
seeking  a  purchaser,  does  not  have  tbtf  au- 
thority to  make  title  to  the  land,  but  merely 
hunts  for  some  one,  and  takes  him  to  th« 
landowner  to  buy  the  land.  When  he  brings 
a  person  to  the  owner  who  is  ready,  willing, 
and  able  to  buy,  it  does  not  matter  whether 
be  got  him  there  through  a  written  or  ver- 
bal promise ;  he  is  entitled  to  his  commission. 


«s9For  other  cans  «««  same  topic  and  KIBT-NUHBBR  In  all  Key-Nombered  Dlgeats  and  ladexM 
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Obtaining  sudt  a  purchaser  has  no  connec- 
tion whatever  with  the  statute  of  frands. 
James  y.  Fnlcrod.  5  Tex.  512,  55  Am.  Dec. 
743 ;  Mead  v.  Randolph,  8  Tex.  191 ;  Doggett 
V.  Patterson,  18  Tex.  158.  Appellant's  prop- 
osition is  not  sustained  by  the  authorities 
dted,  for  they  do  not  touch  on  the  proposi- 
tion. Appellant  did  not,  and  could  not  with 
any  reason,  refuse  to  sell  to  Hoffman  because 
he  bad  not  been  bound  by  a  written  con- 
tract to  buy.    He  merely  refused  to  sell. 

r2]  Appellant  refused  to  even  discuss  a 
Rnle  when  the  agents  told  him  they  had  a 
purchaser,  stating  that  he  was  too  busy  get- 
ting cotton  pickers.  It  was  no  defense  that 
he  did  not  know  the  name  of  the  prospective 
buyer.  He  had  been  informed  over  the  tele- 
phone that  a  buyer  had  been  obtained  on 
his  terms,  but  says  his  wife  refused  to  Join 
him  in  the  sale.  The  wife  agreed  to  sell 
after  she  knew  Hoffman  would  not  buy.  The 
xvlfe  did  know  about  the  sale  before  they 
got  the  letter  dated  July  17,  and  told  her 
husband  that  appellees  had  telephoned  to 
her  about  the  sale. 

[8]  The  language  used  by  counsel  was  im- 
proper, but  was  reproved  by  the  court,  and 
could  not,  linder  the  facts,  have  Injuriously 
affected  appellant  The  assignment  are  aU 
overruled. 

The  Judgment  Is  affirmed. 


TEXAS  HARDWOOD  CO.  et  al.  V.  MOORE. 
(No.  719.) 

(Court  «f  Civil  Appeals  of  Texas.    Beaumont 

Nov.  26^  1921.    Bebearinc  Denied  Dec.  14, 

1921.) 

Venue  «=98— Action  for  Injuries  by  minor  em- 
ployed In  violation  of  taw  hold  for  "trespass." 
Although,  in  Rev.  St  art.  1830,  subd.  9.  al- 
lowing suit  for  trespass  in  the  county  where 
the  "trespass"  was  committed,  the  word  "tres- 
pass" embraces  only  actions  for  such  injories 
as  result  from  wrongful  acts  willfully  or  neg- 
ligently committed,  and  not  those  resulting  from 
mere  omission  of  a  duty,  action  by  a  minor 
under  13  employed  by  defendant  sawmill  owner 
in  violation  of  Pen.  Code,  art.  lOSOe  (Vernon's 
Ann.  Pen.  Code  Snpp.  1918;  Complete  St. 
1920),  for  injuries  from  log  rolling  off  an 
overloaded  log  deck  onto  plaintiff  when  he  was 
directed  to  push  the  log  car,  held  to  raise  is- 
sues of  "wrongful  acts  willfully  or  negligently 
committed,"  and,  in  view  of  plaintiff's  tender 
age  and  of  the  inherent  danger  of  the  work, 
raised  issues  of  actionable  negligence,  independ- 
ent of  failure  to  waim  or  instruct  him  of  the 
dangers  of  bis  employment;  and,  even  if  fail- 
ure to  give  such  warning  and  instruction  was 
an  essential  element  of  his  cause  of  action,  the 
statute  would  still  govern  the  venue,  for  to 
constitute  a  "trespass"  it  is  not  necessary 
that  all  of  the  concurring  acta  entering  into  and 
creating  a  cause  of  action  must  be  "wrongful 


acts  willfully  or  negligently  committed,"  but  it 
is  sufficient  if  the  cause  of^etion  has. its  be- 
ginning in  an  affirmative  negligent  act  but  for 
which  the  injury  complained  of  would  not  have 
been  sustained. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tres- 
pass.] 

Appeal  from  District  Court,  Jasper  Coun- 
ty; George  E.  Holland,  Judge. 

Action  by  Earlton  Moore  against  the  Texas 
Hardwood  Company  and  others.  From  Judg- 
ment denying  plea  of  privilege,  defendants 
api>eal.    Affirmed. 

Bryan,  Stone  &  Wade,  <tf  Fort  Wortb,  for 
appellants. 

L.  S.  Schluter,  at  Jefferson,  and  A.  S.  If c- 
Kee,  of  Jasper,  for  appellee. 

WALKER,  J.  This  is  an  appeal  from  a 
Judgment  of  the  district  court  of  Jasper  coun- 
ty denying  a  plea  of  privilege.  No  question 
was  made  on  the  pleadings.  No  testimony 
was  offered  by  either  party,  but  the  case  was 
submitted  to  the  court  on  an  agreement  tbat 
the  pleadings  reflected  the  trut^  facts  on  the 
issue  of  venue. 

From  the  pleadings,  it  appears  that  appel- 
lee, a  minor  under  IB  years  of  age,  was  em- 
ployed by  appellant  to  work  In  a  sawmill 
owned  by  him  in  Jasper  county.  At  the  timr> 
appellee  was  employed  to  work  in  the  naw- 
mlU,  appellant  lived  in  Tarrant  county,  which 
had  been  his  home  ft>r  many  years  prior  there- 
to, and  where  he  continued  living  until  this 
case  was  tried.  Appellee  alleged  that  hte  In- 
jure occurred  in  the  following  manner: 

"That  while  the  said  plaintiff  was  in  the 
discharge  of  his  said  duties,  the  log  car  was 
brought  up  to  the  log  deck  and  the  logs  taken 
therefrom  and  placed  upon  the  log  deck,  which 
was  at  that  time  already  filled  with  logs  to  such 
an  extent  that  there  was  not  sufficient  room 
for  more  without  scotching  or  propping  the  one 
lying  next  to  the  edge  of  said  log  deck,  and 
that  after  unloading  the  logs  from  the  log  car, 
this  plaintiff,  who  was  near  the  same,  was  told 
by  the  man  in  charge  of  the  work  to  push  the 
log  car  so  tbat  it  would  return  to  the  log  yard, 
and  that  in  obedience  to  such  directions  be  did 
push  the  said  log  car,  and  when  he  did  so  the 
log  lying  upon  the  log  deck  and  nearest  the 
edge  thereof  rolled  off  and  onto  and  over  this 
plaintiff." 

As  we  construe  the  allegations  in  plain- 
tiff's petition,  bis  cause  of  action  lies  in 
"trespass,"  as  that  term  is  used  in  the  ninth 
exception  to  article  1830,  Revised  Statutes 
1911;  this  article  nnd  exception  reading  as 
follows: 

"Art.  1830.  No  person  who  is  an  inhabitant 
of  this  state  shall  be  sued  out  of  the  county  in 
which  he  has  his  domicile,  except  in  the  follow- 
ing cases:     •    *    * 

"(9)  Where   the   foundation   of  the  suit  i» 
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(1» 
some  crime,  op  offense,  op  tpespass,  for  which 
a  civil  action  in  damages  may  lie,' in  which 
oase  the  stiit  may  be  brought  in  the  connty 
where  such  crime,  or  offense,  or  treapftsa  wag 
committed,  op  in  the  county  where  the  defend- 
ant has  his  domicile." 

In  Riclter  r.  Shoemaker,  81  Tex.  26,  16  S. 
W.  646,  Judge  Gaiues  thus  defines  the  term 
"trespass,"  as  used  in  the  venue  statute; 

"The  words  'when  the  crime,  offense,  or  tres- 
pass was  committed'  indicate  that  the  word 
trespass  was  intended  to  embrace  only  actions 
for  snch  injuries  as  result  from  wrongful  acts 
-vrillfuUy  or  negligently  oommitted,  and  not 
those  which  result  from  a  mere  omission  to  do 
a  duty." 

The  employment  of  appellee  in  violation  of 
article  lOSOe,  Penal  Code,  Complete  Texas 
Statutes  1920,  which  was  duly  pleaded  by 
appellee,  the  overloading  of  the  log  deck,  and 
the  order  directing  appellee  to  push  the  car, 
raised  issues  of  "wrongful  acts  wlUfiilly  or 
negligently  committed,"  and  In  view  of  the 
tender  age  of  plaintiff  and  of  the  Inherent 
danger  of  such  work,  raised  issues  of  action- 
able negligence.  Independent  of  the  failure  to 
warn  and  instruct  him  in  the  dangers  of  his 
emplojrment.  But  if  the  failure  to  give  such 
warning  and  instruction  Is  an  essential  ele- 
ment of  plaintiff's  cause  of  action,  yet  venue 
was  properly  laid  In  Jasper  county.  We  do 
not  imderstand  that  all  of  the  concurring  acts 
entering  Into  and  creating  a  cause  of  action 
must  be  "wrongful  acts  willfully  or  negligent- 
ly committed,"  in  order  to  constitute  a  tres- 
pass. It  Is  sufficient  If  the  cause  of  action 
has  Its  beginning  In  an  affirmative  negligent 
act  but  for  which  the  Injury  complained  of 
would  not  have  been  sustained.  Bicker  v. 
Shoemaker,  81  Tex.  22,  16  S.  W.  646;  Con- 
nor V.  Saunders,  81  Tex.  633,  17  S.  W.  236; 
Austin  T.  Cameron  &  Co.,  83  Tex.  351,  18  S. 
W.  437;  Stewart  v.  Nichols  and  Harlson, 
3G  Tex.  Civ.  App.  354,  82  S.  W.  339;  Bald- 
win V.  Richardson,  39  Tex.  Civ.  App.  348,  87 
S.  W.  353;  Hill  v.  Kimball,  76  Tex.  210,  13 
S.  W.  59,  7  L.  R.  A.  618. 

The  Judgment  of  the  trial  court  is  affirmed. 


MENARD  at  al.  v.  DECHMAN.     (No.  6628.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  30,  1921.) 

I.  Appeal  and  error  ®=»724(2)— General  as- 
signments held  sufficient. 
General  assignments  of  error  will  he  con- 
sidered if  they  point  out  in  each  case  the  spe- 
cific ruling  of  the  court  or  finding  of  the  jury 
objected  to,  which  is  all  that  is  required  of  an 
assignment  of  error,  if  followed  by  appropri- 
ate propositions  and  statements,  under  rules 
23-26  (142  8.  W.  zii). 
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2.  Brekark   9s»86(l)— EvIiI«m«  held   lasafll- 
oient  to  show  aorvement  to  pay  fixed  oom-, 
mission  or  pereentage. 
In  an  action  to  recover  compensation  for 
selling  eats,  evidence  held  insufficient  to  show 
an  agreement  to  pay  a  fixed  commission  or  per- 
centage. 

Appeal  from  District  Court,  Bexar  County : 
Robert  W.  B.  Terrell,  Judge. 

Action  by  A.  F.  Dechman  against  Emil 
Menard  and  others.  Judgment  for  plaintifT, 
and  defendants  appeaL  Reversed  and  re- 
manded. 

H.  A.  Hlrshberg  and  W.  H.  Kennon,  both 
of  San  Antonio,  for  appellants. 

Chambers,  Watson  &  Johnson,  of  San  An- 
tonio, for  appellee. 

SMITH,  J.  Appellee,  as  plaintiff  bdow, 
alleged  in  his  petition  that  he;  as  a  real  es- 
tate agent,  entered  Into  a  contract  with  ap- 
pellants, as  ownars  of  the  Saratoga  Cat6  in 
San  Antonio,  whereby  It  was  agreed  that  It' 
apx>ellee  would  procure  the  sale  of  the  caf^ 
at  a  price  of  130,000,  appellants  would  pay 
him  5  per  cent,  of  the  purchase  price  as  a 
commission,  and  that  In  pursuance  of  such 
agreement  he  iwocured  the  sale  of  the  prop- 
erty at  that  price ;  that  although  he  bad  thus 
earned  the  commission  agreed  upon,  amount- 
ing to  $1,500,  appellants  refused  to  pay  the 
same,  thereby  necessitating  this  suit.  Trial 
was  had  by  Jury,  upon  whose  findings  of  tact 
Judgment  was  rendered  in  favor  of  appellee 
for  $1,500. 

[1]  Appellee  objects  to  the  consideration  of 
appellants'  assignments  of  error,  upon  the 
grounds  that  they  are  "too  general,  indefi- 
nite and  uncertain"  to  be  in  compliance  with 
rules  23,  24,  26,  and  26  (142  S.  W.  xll).  While 
It  Is  true  that  the  assignments  are  rather  gm- 
eral,  yet  they  point  out  In  each  case  the 
specific  ruling  of  the  court  or  finding  of  the 
Jury  objected  to,  which  is  all  that  is  required 
of  an  assignment  of  error,  if  followed  by  ap- 
propriate propositions  and  statement  It  is 
said  in  Land  C!o.  v.  McClelland,  88  Tex.  170, 
23  S.  W.  576,  1100,  22  L.  B.  A.  105; 

"Where  an  assignment  of  epror  is  sufficiently 
specific  to  enable  the  court  to  see  that  a  par- 
ticular ruling  is  complained  of,  it  should  b«  held 
good,  although  it  should  fail  to  state  the  rea- 
son why  such  ruling  is  claimed  to  be  erroneous. 
An  assignment  may  be  brief  and  yet  specific, 
and  brevity  in  such  a  case  is  commendable  and 
accords  with  good  practice.  The  reasons  by 
which  allegations  of  error  are  sought  to  be 
sustained  find  their  proper  place  in  the  propo- 
sitions, statements,  and  authorities  required  to 
be  set  forth  in  the  brief,  under  and  in  support 
of  the  respective  assignments." 

[2]  The  first,  second,  third,  and  fourth  as- 
signments of  error  raise  the  questlcm  of  the 
sufficiency  of  the  evidence  to  warrant  the 
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submission  of  special  Issue  No.  1,  w  to  sap- 
port  the  affirmatlTe  answer  of  the  Jury  there- 
to, or  tbe  rendition  of  judgment  tbereon;  tbe 
special  Issue  being: 

"Question  No.  1.  Did  the  defendant  Emil 
Menard  agree  to  pay  to  the  plaintiff,  Dechman, 
6  per  cent,  commission  if  he  secured  a  pur- 
chaser for  the  Saratoga  Cafe  for  $30,000,  or 
for  any  sum  upon  which  defendant  Menard 
might  agree?  " 

Upon  the  trial  appellee  tcstlfled  that  his 
agreement  with  appellants  was  that  If  he 
procured  a  sale  of  the  cat6  for  $30,000,  ap- 
pellant. In  the  matter  of  commission,  "would 
treat  him  like  anybody  else"  in  the  real  es- 
tate business.  There  was  no  testimony  di- 
rectly or  Indirectly  tending  to  show  that  a 
commission  of  5  per  cent.,  or  any  other  spe- 
clflc  per  cent,  would  be  paid  appellee  as 
commission  for  making  the  proposed  sale. 
Appellee  did  testify  that  after  making  this 
contract  with  appellant,  he  located  a  pro- 
spective purchaser,  who  offered  to  take  the 
caf^  at  the  price  of  $30,000,  on  which  lie 
conld  pay  only  $5,000  cash  and  the  balance 
on  time;  that  appellee  submitted  this  otfer  to 
appellant,  who  said: 

"That  is  not  <nough  cash.  If  you  will  get 
him  to  raise  it  to  $6,500,  which  will  leave  me 
$6,000  net,  I  will  think  about  it;  then  I  can 
talk   bnainess." 

Appellant  stoutly  denied  that  he  agreed  or 
expected  to  pay  appellee  any  commission,  ex- 
plaining that  he  understood  the  latter  inter- 
ested himself  In  the  sale  through  friendship 
for  appellant,  and  because  of  his  desire  to 
continue  under  the  new  ownership  to  fumlsta 
the  cafS  in  coffee,  in  which  he  also  dealt  as  a 
broker. 

The  most  that  can  be  said  of  the  proof  is 
that  it  raised  the  issue  of  whether  or  not 
appellant  agreed,  by  indirection,  to  pay  ap- 
pellee a  reasonable,  or  the  customary,  com- 
mission to  make  the  sale  of  appellants'  prop- 
erty. The  unexplained  statement  in  appel- 
lee's testimony  that  after  making  the  con- 
tract, and  during  the  negotiations  resulting 
in  the  sale,  appellant  indicated  that  a  caab 
payment  of  $6,500  would  be  satisfactory  be- 
cause it  would  leave  him  "$5,000  net,"  can- 
not, in  our  opinion,  be  vitalized  and  enlarged 
into  a  recognition  or  ratlQcatlon  of  a  previous 
agreement  to  pay  appellee  a  commission  of 
5  per  cent,  or  a  lump  sum  of  $1,500,  because 
there  was  no  contention  or  snggestion  in  the 
evidence  that  any  such  prior  agreement  bad 
been  made.  Appellee,  himself,  admits  that 
the  only  agreement  made  by  appellant  was 
to  "treat  him  like  anybody  else  in  that  line 
of  business." 

The  first  four  assignments  of  error  must 
be  sustained,  and  tbe  judgment  reversed  and 
cause  remanded. 

Reversed  and  remanded. 


CLEVELAND  V.  SPENCER  .  (N«.  6633.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   Nov.  23,  1921.    Rehearing  Denied 
Dec.  14,  1921.) 

1.  Pleading  €=9lll--DefeDdapt  held  entitled  to 
change  on  his  verlfled  pleadings;  his  right  not 
having  been  waived. 

Where  a  plea  of  privilege  was  filed  March 
24,  and  the. April  term  began  April  4,  and  on 
April  8  plaintiff  moved  to  strike  .defendant's 
plea  of  privilege,  the  plea  was  not  waived  by 
failure  to  call  it  for  action  at  the  February 
term,  and  the  defendant,  having  been  cited  to 
appear  at  the  April  term,  did  not  waive  an.v 
right  by  failing  to  demand  action  on  hia  plea 
until  the  April  term,  and  no  controverting  aflS- 
davit,  as  required  by  Rev.  St  art.  ViOS,  as 
amended  by  Acts  1917,  c.  176  (Vernon's  Ann. 
Civ.  St  1918,  art.  1908),  being  filed,  defendant 
was  entitled  to  change  of  venue  on  tiis  verified 
plea. 

2.  Continaanoe  ^s>3— Trial  ®=»5— Appearance 
ease  for  April  term  needs  no  oontlnuanoe  from 
tbe  February  tern. 

An  appearance  case  for  the  April  term  of 
the  district  court  cannot  be  heard  nntil  that 
term,  and  requires  no  continuance  from  the 
February  term. 

Appeal  from  District  Oourt,  Bexar  County : 
R.  B.  Minor,  Judge. 

Suit,  by  O.  D.  Cleveland  against  A.  D. 
Spencer,  in  which  a  plea  of  privilege  w&j 
filed.  Tbe  plea  was  allowed,  and  plaintiff 
appeals.    Judgment  affirmed. 

Will  Olover,  of  San  Antonio,  for  aptieUant. 
Terrell,  Davis,  Huff  &  McMillan,  of  San 
Antonio,  for  aiqpellee. 

FLT,  0.  3.  Appelant  instituted  this  suit 
against  appellee,  alleging  that  appellee  was  a 
resident  of  El  Paso  county,  Tex.,  and  owed 
him  $2,500  conuAlsslon  on  an  oU-drllling 
promotion.  There  is  no  pretense  that  the 
debt  was  evidenced  by  any  Instrument  in 
writing  which  made  It  payable  in  Bexar 
county.  The  allegations  show  that  appellee 
lives  in  El  Paso  county,  and  the  oil  land  is 
situated  in  Orange  county,  Tex.  It  is  plain 
that  the  petition  on  its  face  shows  that  tbe 
venue  is  not  in  Bexar  county.  Appellee  filed 
the  statutory  plea  of  privilege,  and  the  ple.n 
was  sustained,  and  the  cause  transferred  to 
El  Paso  county.  No  plea  was  filed  by  ap- 
pellant, controverting  tbe  plea  of  privilege,  as 
is  required  by  Rev.  St  art  1903,  as  amend- 
ed by  Acts  1917,  c.  176  (Vernon's  Ann.  CIr. 
St  1918,  art  1903),  which  provides  for  the 
filing  by  the  plaintiff  of  a  controverting  af- 
fidavit if  he  desires  to  controvert  It.  If  he 
fails  to  do  this,  the  plea  of  privilege  la  prima 
facie  proof  that  tbe  venue,  should  be  changed. 

[1]  All  of  tbese  matters  are  admitted  by 
appellant,  but  he  contends  that  appellee  bad 
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waived  his  plea  by  not  calling  tbe  attention 
of  the  court  to  the  plea  at  the  February  term 
of  the  Fifty-Seventh  district  court  of  Bexar 
county.  The  cause  was  filed  after  the  Febru- 
ary term  bad  begun,  and  appellee  was  cited 
to  appear  at  the  April  term.  Appellee  filed  his 
plea  of  privilege  on  March  24,  1921,  and  the 
April  term  began  on  April  4,  1021,  and  on 
April  8  appellant  moved  to  strike  out  the 
plea  of  privilege,  on  the  ground  that  It  hud 
not  been  called  to  the  attention  of  the  court, 
nor  any  order  made  in  connection  with  it, 
during  the  February  term  of  the  court,  and 
that  It  was  thereby  waived.  The  motion  to 
strike  out  was  overruled,  and  the  plea  of 
privilege  sustained.  In  the  Judgment  of  the 
court  it  la  recited  that  said  plea  of  privilege 
was  "duly  called  to  tbe  attention  of  the  court 
before  the  calling  of  the  appearance  doclset 
for  the  April  term,  A.  D.  1921."  The  plea 
of  privilege  was  not  waived  by  a  failure  to 
call  it  up  for  action  at  the  February  term  of 
the  court.  Appellee  was  cited  to  appear  at 
the  April  term,  and  did  not  waive  any  right 
by  failing  to  demand  action  on  his  plea  until 
the  April  term.  No  controverting  affidavit 
was  filed,  and  appellee  was  entitled  to  a 
change  of  venue  on  his  verified  plea  of  privi- 
lege. Brooks  V.  Elevator  Co.,  211  S.  W.  288 ; 
Glrvin  V.  Gulf  Refining  CJo.,  211  S.  W.  330: 
Bennett  v.  Bose  Mfg.  Co.,  226  S.  W.  148; 
Coca-Cola  Co.  v.  Collins,  218  S.  W.  1087. 

[2]  There  was  no  continuance  of  this  cause 
at  the  February  term  of  the  district  court, 
because  that  term  had  nothing  to  do  with  it, 
as  it  was  an  appearance  case  at  the  April 
term,  and  the  cause  could  not  be  heard  until 
that  term.  The  April  term  was  the  first 
term  after  th6  suit  was  filed. 

Tbe  Judgment  Is  affirmed. 


WAXAHACHIE  NAT.  BANK  et  al.  v.  SIG- 

MONO  ROTHSCHILD  CO.,  Ine.,  et  >l. 

(No.  8594.) 

(Conrt  of  Civil  Appeals  of  Texas.     Dallas. 

Nov.  19,  1921.    Rehearing  Denied 

Dee.  24, 1921.) 

1.  Pleadlag  €=»(  I  (—Allegations  of  plalatw  not 
evidence  establishing  venue. 

On  bearing  of  a  plea  of  privilege,  tbe  alle- 
gations of  a  petition  cannot  be  considered  as 
evidence  in  behalf  of  plaintiff  to  establish  ex- 
istence of  an  exception  to  exclasive  venae  in 
county  of  defendant's  residence. 

2.  Pleading  (S=3|  1 1— Burden  oa  plaintiff  to  es< 
tablfsh  exception  to  plea  of  privilege  not  sat- 
isfied by  oontroverting  affldavit  and  petition. 

In  an  action  against  several  defendants  be- 
gun in  D.  county,  and  a  plea  of  privilege  by  two 
defendants  residing  in  E.  county,  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  1830, 
2308,  controverting  tbe  existence  of  any  fact 
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showing  exceptions  to  the  exclusive  venue  of 
E.  county,  tbe  burden  of  proving  tbe  exception 
was  on  pUintiff,  bis  controverting  affidavit  not 
being  any  evideoee  of  any  fact,  and  tbe  peti- 
tion being  effective  only  to  ascertain  and  iden- 
tify defendants  and  tbe  basis  of  plaintiff's  ac- 
tion. 

3.  Venue  «=>22(l)— Petition  >iel4  to  state  ac- 
tion against  all  defendants,  and  plea  of  privi- 
lege denied  on  showing  one  defendant  resided 
In  county  of  suit. 
In   an   action    against   several   defendants 
fer  wrongfully   converting  a  car  of  produce, 
where  only  one  of  such  defendants  was  a  resi- 
dent of  tbe   county   of   suit,   petition  Aeld   to 
state  a  cause  of  action  against  all  defendants, 
and  the  plea  of  privilege  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1D14,  art  1830,  subd.  4,  was  prop- 
erly denied. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; B.  B.  Muse,  Judge. 

Action  by  the  Sigmond  Rothschild  Com- 
pany, Incorporated,  and  another  against  tbe 
Wasahachle  National  Bank  and  others. 
From 'an 'order  overruling  pleas  of  privilege, 
defendant  named-  and  S.  C.  Watson  appeal. 
Affirmed. 

C.  M.  Supple  and  R.  lu  Sullivan,  both  of 
WaxBhachle,  for  appellants. 

O.  B.  Callaway  and  L.  R.  Callaway,  both 
of  Dallas,  for  appeDees. 

VAUGHAN,  3.  On  the  14th  day  of  Sep- 
tember, 1920,  appellee.  Sigmond  Rothschild 
Co.,  Inc.,  as  plaintiff,  filed  its  petition  in  the 
District  Court,  Forty-Fourth  Judicial  district, 
Dallas  county,  against  C.  J.  Thomas,  the 
Houston  ft  Texas  Central  Railroad  Company, 
S.  C.  Watson,  and  the  Waxahachie  National 
Bank  of  Waxahachie,  Tex.,  as  defendants, 
alleging: 

"That  the  first  two  named  defendants  reside  in 
Dallas  county,  Tex.,  and  that  the  last  two 
named  defendants  reside  in  Ellis  county,  Tex., 
said  petition,  among  other  things,  alleging  that 
on  the  9tb  day  of  August,  1920,  tbe  plaintiff 
was,  and  now  is,  engaged  in  tbe  business  of  buy- 
ing and  selling  grain  la  tbe  dty  of  Dallas,  Tex. ; 
that  tbe  defendant  C.  J.  Thomas  was  on  said 
date  engaged  in  tbe  business  of  buying  and  sell- 
ing grain,  etc.,  under  tbe  trade-name  of  Thom- 
as Grain  Mill  &  Elevator  Conipnny;  and  that 
on  said  date  said  defendant  Thomas,  in  due 
course  of  business,  etc.,  bargained,  sold,  and 
delivered  to  plaintiff  the  following  described 
personal  property,  to  wit:  100  sacks  of  maize; 
400  sacks  of  flour;  100  sacks  of  com  meal- 
said  property  being  of  the  value  of  $1,800.90, 
and  being  then  in  the  actual  possession  of  said 
defendant,  Houston  &  Texas  Central  Railroad 
Company,  and  in  one  of  its  cars  situated  on  its 
railway  track  at  either  the  city  of  Waxahachie 
or  at  some  intervening  point  between  the  city 
of  Waxahachie  and  the  city  of  Dallas,  and  bad 
been  delivered  over  to  tbe  said  railroad  company 
for  transportation  and  delivery,  and  was  en 
route  to  said  Thomas  Grain  MIU  &  Elevator 
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Company,  at  Dallas,  Tex.;  that  said  mixed  car 
of  mill  products  was,  at  the  time  and  place 
aforesaid,  of  the  fair  and  reasonable  market 
value  of  $1,860.90;  that  on  heretofore,  to  wit, 
the  21st  day  of  August,  1920,  the  said  defend- 
ants, the  Wazahachie  National  Bank,  of  Waxa- 
hachie,  Tex.,  and  S.  C.  Watson,  still  acting,  con- 
spiring, and  colluding  together  for  the  purpose 
and  wifh  the  intent  to  defraud  this  plaintiff,  and 
to  deprive  it  of  the  value  of  its  said  property, 
illegally,  wrongfully,  unjustly,  and  fraudulently 
procured  and  caused  said  property  to  be  sold 
under  some  kind  of  an  order  of  sale  iasued  out 
of  said  district  court  of  Ellis  county,  Tex.,  aad 
fraudulently  procured  and  caused  an  illegal  sale 
to  be  held  and  had  under  said  order,  and  the 
said  defendant,  S.  C.  Watson,  pretended  to  bid 
in  and  buy  said  property  at  said  purported  and 
illegal  sale,  whereby  said  property  was  deliv- 
ered over  to  him  and  into  bis  possession,  and 
said  defendants,  and  each  and  all  of  them,  there- 
by wrongfully,  illegally,  unjustly,  and  fraudu- 
lently converted  said  property  to  their  own  use 
and  benefit,  to  the  use  and  benefit  of  each  and 
all  of  them,  and  deprived  this  plaintiff  of  the 
value  of  same  to  the  great  damage  of  this 
plaintiff  in  the  sum  of  $2,500. 

"That  under  the  facts  and  circumstances  of 
this  case,  as  hereinbefore  alleged,  it  was  the 
legal  duty  of  the  said  defendants,  C.  J.  Thom- 
as, and  the  Houston  &  Texas  Central  Railroad 
Company,  and  each  of  them,  to  actually  de- 
liver over  to  the  possession  of  this  plaintiff 
fre«  of  all  liens,  incumbrances,  and  claims  of 
every  kind  and  character,  the  said  property 
which  they  and  each  of  them  have  failed  and 
refused,  though  often  requested,  to  do,  but  to 
the  contrary  have  wrongfully,  unjustly,  and  ille- 
gally permitted  the  said  defendants,  S.  C.  Wat- 
son, and  the  Waxahachie  National  Bank,  of 
Waxabachie,  Tex.,  to  seise  and  take  possession 
of  said  property,  and  to  convert  the  same  to 
their  own  use  and  benefit,  and  to  deprive  this 
plaintiff  of  the  value  thereof  to  the  great  dam- 
age of  this  plaintiff,  as  hereinbefore  alleged; 
and  that,  although  plaintiff  had  purchased  and 
paid  for  said,  property  and  was  entitled  to  the 
possession  thereto  and  the  value  thereof,  Thom- 
as well  knew  that  he  had  sold  said  property  to 
plaintiff  and  had  received  full  payment  therefor, 
and  that  the  title  thereof  had  passed  to  plaintiff; 
and  although  said  defendant  well  knew  that 
plaintiff  was  entitled  to  have  said  property,  and 
was  the  lawful  owner  of  same,  he,  said  defend- 
ant, nevertheless  wholly  failed,  neglected,  and 
refused  to  deliver  the  possession  of  said  prop- 
erty to  plaintiff  or  to  in  any  manner  assist 
plaintiff  in  securing  the  possession  thereof,  but 
to  the  contrary  acquiesced  in,  abetted,  and  en- 
couraged said  defendants,  the  Waxahachie  Na- 
tional Bank,  of  Waxahachie,  Tex.,  and  S.  0. 
Watson  in  the  wrongful  and  fraudulent  taking 
and  conversion  of  said  property,  and  said  de- 
fendant Thomas  is  therefore  jointly  and  sever- 
ally liable,  with  the  other  defendants  herein, 
to  plaintiff  for  the  damages  by  it  sustained." 

The  defendant  railroad  company  filed  an- 
swer October  4,  1920,  consisting  of  general 
demurrer,  general  denial,  and  plea  of  con- 
tributory negligence.  No  answer  was  filed 
by  the  defendant  C.  J.  Thomas.  The  Waxa- 
hachie National  Bank,  of  Waxahachie,  Tex., 
and  S.  C.  Watson  filed  their  swMm  pleaa  of 


priTilege  to  be  sned  in  ElUa  oouaty,  the  coun- 
ty of  their  residence.'  In  both  pleas  of  priv- 
ilege it  was  allied: 

"That  none  of  the  exceptions  to  exdnsive 
venue  in  the  connty  of  one's  residence  men- 
tioned in  article  1830  or  article  2308  of  the 
Revised  Statutes  exist  in  this  cause;  that  this 
suit  does  not  come  within  any  of  the  exceptions 
provided  by  law  in  such  cases  authorizing  this 
suit  to  be  brought  or  maintained  in  the  comi- 
ty of  Dallas,  state  of  Texas,  or  elsewhere  oat- 
side  of  the  county  of  Ellis,  state  of  Texas." 

Plaintiff  filed  a  omtrovertlng  affidavit  to 
each  of  said  pleas  of  privilege,  setting  aii 
substantially  In  eadi  oi  said  controverting 
affidavits : 

"That,  as  shown  by  its  petition  on  file  in 
this  cause,  said  plaintiff  brought  this  suit 
against  the  several  defendants,  namely,  C.  J. 
Thomas,  who  resides  in  Dallas  county,  Tex.. 
the  Houston  &  Texas  Central  Railroad  Com- 
pany, a  railway  corporation  having  an  office, 
local  agent,  and  operating  its  line  of  raUway  in 
and  through  Dallas  county,  Tex.,  8.  C.  Watson, 
who  resides  in  Bllia  connty,  Tex.,  and  the 
Waxahachie  National  Bank,  of  Waxahachie. 
Tez.,  a  banking  corporation  having  its  office  and 
place  of  business  in  £<Uis  county,  Tex.;  that 
therefore  two  of  said  defendants  when  this  suit 
was  filed  resided,  and  do  now  reside,  in  Dallas 
county,  Tex.,  and  two  of  said  defendants  then 
resided,  and  do  now  reside,  in  Eniis  oonnty. 
Tex.,  and  that  this  is  a  case  where  the  several 
defendants  reside  in  different  counties,  and 
that,  under  the  fourth  subdivision  of  article 
1830  of  Vernon's  Sayles'  Revised  Civil  Statutes 
of  Texas,  and  as  therein  expressly  provided, 
this  suit  was  properly  brought  in  Dallas  coun- 
ty, Tex.,  and  the  venue  thereof  was  and  is  in 
said  county." 

On  the  issue  of  venue  thus  presented  by 
said  pleas  of  privilege  and  controverting  af- 
fidavits, evidence  was  introduced  establish- 
ing the  following  facts:  That  the  Houston 
&  Texas  Central  Railroad  Company  has  and 
maintains  an  office,  in  the  dty  of  Dallas,  Dai- 
las  county,  Tez.,  with  proper  local,  agents  in 
charge,  and  has  maintained  such  office  con- 
tinuously for  30  years  or  more  before  the 
filing  of  this  suit,  is  a  common  carrier,  and 
has  a  line  of  railroad  running  through  Ellis 
county,  Tex.,  and  has  an  agent  and  local 
representative  in  the  town  of  Waxahachie, 
Eniis  county,  Tex.;  that  C.  3-  Thomas  is  a 
citizen  of  Dallas  county,' and  was  at  the  time 
said  suit  was  filed;  that  S.  C.  Watson  is  a 
citizen  of  Ellis  coimty,  and  was  at  the  time 
of  the  filing  of  petition  in  this  suit;  that  the 
Waxaliacbie  National  Bank,  of  Waxahachie, 
Tex.,  is  domiciled  in  Ellis  county,  Tex.,  and 
was  prior  to  the  time  said  suit  was  filed,  and 
had  its  i^ce  of  business  there;  and  its  of- 
ficers and  agents  also  lived  there,  and  were 
living  in  said  county  of  EUts  at  the  time  said 
petition  was  filed. 

Appellant  S.  C.  Watson  testified  as  follows: 

"On  the  9th  day  of  August,  1920,  when  the 
defendant  Waxahachie  National  Bank,  of  Waxa- 
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hadiie,  Tex.,  caused  a  vrit  of  attachment  to  be 
levied  upon  a  car  of  produce  involved  in  this  Bait, 
at  that  time  said  car  was  in  the  town  of  Waza- 
haciiie,  in  Elbs  county,  Tex.;  I  know  that  is  the 
same  car  involved  in  this  auit.  After  the  sheriff 
levied  on  said  car  of  produce,  he  took  the  prod- 
uce out  of  the  car  and  put  it  in  a  house  there 
in  Wazahachie. 

"As  to  whether  I  and  the  Waxahachie  Na- 
tional Bank  acted  together  or  under  a  common 
understanding  and  agi-pcmentin  taking  this  prod- 
uce by  a  writ  of  attachment,  I  will  say  that 
I  knew  of  it— can't  say  as  to  whether  I  aoqni- 
cBced  in  it.  I  knew  of  it.  The  sheriff  of  BUis 
county  had  the  car  placed  where  it  was,  and 
ardered  it  unloaded,  and  we  unloaded  it.  The 
goods  are  now  sold;  I  sold  them.  The  writ 
of  attachment  was  sued  out  at  the  instance  of 
the  Waxahachie  National  Bank,  placed  in  the 
hands  of  the  sheriff,  who  levied  on  this  property, 
had  it  taken  oat  of  the  car  on  the  defendant 
Honaton  &  Texas  Central  Bailroad  Company's 
track,  and  the  stuff  put  in  a  storehouse;  and 
I  had  indorsed  some  notes  of  Mr.  Thomas,  the 
defendant,  to  the  Waxahachie  National  Bank, 
and  I  sold  this  produce  and  satisfied  the  bank 
on  these  notes.  I  am  one  of  the  defendants  in 
this  case." 

A  writ  of  attadunoBt  was  issued  on  the 
9th  day  of  August,  A.  D.  1920,  in  a  suit  In- 
stituted by  appellant,  Waxahachie  National 
Bank,  of  Waxahachie,  Tex.,  against  appellee 
C.  J.  Thomas  In  the  district  court  of  EUls 
county,  Tex.,  directed  to  the  sheriff  or  any 
constable  of  Ellis  county,  to  satisfy  a  demand 
of  said  bank  against  said  Thomas  In  the  sum 
of  916,295.33:  that  said  writ  of  attachment 
was  by  the  sheriff  of  Ellis  county  executed 
in  said  county  on  the  9th  day  of  August, 
1920,  by  levying  upon  and  taking  Into  bla 
possession  as  the  property  of  the  appeUee, 
C.  J.  Thomas,  the  car  of  mill  products  de- 
scribed In  petition  ot  appeUee  Sigmond 
Rothschild  Co.,  Inc.;  that  said  property  was 
sold  on  the  21st  day  of  August,  1920,  under 
order  Issued  out  of  the  district  court  of  Ellis 
county,  Tex.,  In  cause  Na  10280,  Waxahachie 
National  Bank  v.  C.  J.  Thomas  et  al.,  pending 
In  the  district  court  of  Ellis  county,  Tex., 
appeUee  H.  C.  Watson  being  the  purchaser  at 
said  sale,  bidding  the  sum  of  $1,429.60. 

Other  evidence  was  Introduced,  but,  not 
l)earing  upon  the  issue  of  venue  as  raised  by 
pleas  of  privilege  and  controverting  affida- 
vits, same  will  not  be  referred  to.  From  the 
Judgment  overruling  said  pleas  of  privilege, 
appeal  was  prosecuted  by  S.  C.  Watson  and 
the  Waxahachie  National  Bank,  and  the  case 
is  before  us  on  the  following  assignments  of 
error: 

"First  assignment  of  error:  The  court  erred 
in  overruling  the  pleas  of  privilege  because  the 
testimony  failed  to  show  that  the  codefendants, 
alleged  to  reside  in  Dallas  county,  were  neces- 
sary or  proper  parties  to  this  suit.  No  evi- 
dence was  offered  upon  the  hearing  of  the 
pleas,  except  the  petition  of  the  plaintiff,  to 
show  that  defendant  C.  J.  Thomas,  who  resid- 
ed in  Dallas  county,  was  a  necessary  or  prop- 
er party;    and  the  testimony  showed  without 
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contradiction  that  the  Houston  Sc  Texas  Cen- 
tral Railroad  Company,  defendant,  was  a  com- 
mon carrier,  and  had  the  car  of_  produce  al- 
leged to  have  been  converted,  for  transporta- 
tion, and  that  in  Ellis  county  the  sheriff  by 
legal  process  took  said  car  of  produce  from 
said  railroad,  whereby  it  was  absolved  from  all 
liability  for  failure  to  deliver  same  to  plain- 
tiff, and  was  not  a  proper  or  necessary  party 
defendant 

"Second  assignment  of  error:  It  being  un- 
questioned that  the  Waxahachie  National  Bank' 
and  S.  O.  Watson  resided  in  Ellis  county,  and 
that  the  alleged  conversion  occurred  in  Ellis 
county,  Tex.,  where  the  sheriff  of  Ellis  county 
by  Tlrtoe  of  legal  process  took  from  the  Houston 
&  Texas  Central  Bailroad  Company,  the  car  of 
produce  in  Issue,  and  the  plaintiff  having  failed 
to  prove  facts  showing  that  the  defendants  C. 
3.  Thomas  and  said  railway  were  either  neces- 
sary or  proper  parties  to  this  suit,  the  court 
erred  in  overruling  the  pleas  of  privilege." 

(1]  AppeUee,  Sigmond  Rothschild  Com- 
pany, Inc.,  introduced  and  read  In  evidence 
its  original  petition.  However,  the  allegations 
therein  contained  cannot  be  considered  as 
evidence  for  any  purpose  in  behalf  of  said 
appellee  In  discharging  the  burden  of  proof 
resting  on  said  appellee  to  establish  the  ex- 
istence of  the  exception  to  exclusive  venue 
In  the  county  of  appellants'  residence.  Such 
a  rule  governing  the  production  of  testimony, 
would  be  to  substitute  self-serving  declara- 
tions for  the  production  of  evidence  from 
original  source  to  establish  a  controverted 
issue. 

In  support  of  the  above,  we  deem  It  is 
only  necessary  to  cite  without  comment  the 
following  authorities:  Ray  et  ol.  v.  W.  W. 
Kimball  Co.,  207  S.  W.  351;  Wheeler  v. 
Stales,  28  Tex.  246;  Hynes  v.  Packard,  02 
Tex.  60,  46  S.  W.  562;  SUUman  et  al.  v. 
Gano^  90  Tex.  646,  39  S.  W.  559,  40  S.  W. 
391;  Buuman  v.  Chambers,  91  Tex.  Ill,  41 
S.   W.  471. 

[2]  The  pleas  of  privilege  controverted  the 
existence  of  any  fact  necessary  to  show  that 
any  ot  the  exceptions  to  exclusive  venue  In 
the  county  of  one's  residence  mentioned  in 
article  1S30  or  article  2308  of  the  Revised 
Statutes  existed  In  this  cause,  and  the  bnr- 
I  den  of  proving  the  existence  of  such  excep- 
tion rested  on  said  appellee;  the  controvert- 
ing affidavits  filed  not  being  evidence  of  any 
fact,  but  simply  authorizing  said  appeUee  to 
introduce  evidence  In  support  of  the  ground 
uiwn  which  said  pleas  of  privilege  were  con-' 
troverted. 

The  petition  so  Introduced  In  evidence 
could  only  be  looked  to  for  the  purpose  of 
ascertaining  and  identifying  the  parties  de- 
fendant, and  the  basis  of  plaintiff's  cause  of 
action  as  therein  aUeged  against  such  de- 
lendants,  but  not  for  the  purpose  of  estab- 
Usblng  the  existence  of  such  cause  of  ac- 
tion or  any  other  fact  necessary  to  prove 
the  ground  of  venue  as  alleged  In  such  con- 
trovertlng  affidavits. 
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[3]  Appellee  Slgmond  Bothscblld  Company 
controverted  the  pleas  ot  privilege  filed  by 
appellants  on  subdivision  4  of  article  1830, 
to  wit: 

"Where  there  are  two  or  more  defendants 
residing  in  different  counties,  in  which  ease  the 
suit  may  be  brought  in  any  county  where  any 
one  of  the  defendants  resides" 

— wbicb  only  required  said  appellee,  in  order 
to  show  tbat  Jurisdiction  was  properly  laid 
in  Dallas  county,  to  Introduce  evidence  show- 
ing that  at  least  one  of  the  defendants  re- 
sided In  Dallas  county  and  that  the  petition 
on  Its  face  alleged  a  cause  of  action  against 
all  of  the  defendants.  We  have  carefully 
considered  the  petition  as  if  a  general  de- 
murrer had  been  addressed  to  same,  and 
reached  the  conclusion  tbat  on  its  face  a 
cause  of  action  is  alleged  against  all  the  de- 
fendants, and  therefore,  must  hold  that  tbe 
court  did  not  err  In  overruling  the  pleas  of 
privilege.  Wichita  Falls  Compress  Go.  v. 
W.  L.  Moody  &  Co.,  154  S.  W.  1032 ;  Sawyer 
v.  J.  F.  Wieser  &  Co.,  37  Tex.  Civ.  App. 
291.  84  S.  W.  1101;  Falrchlld  t.  Wilson, 
168  S.  W.  409;  Kempner  v.  Vaughn  et  al., 
174  S.  W.  695;  Cobb  v.  Barber,  92  Tex.  309, 
47  S.  W.  963;  Sawyer  v.  First  National  Bank, 
41  Tex.  Civ.  App.  486,  93  S.  W.  151.  In  the 
last  case  it  was  held  that  a  suit  by  a  bene- 
ficiary of  a  deed  of  trust  against  a  trustee 
and  certain  nonresidents,  alleged  to  bave 
participated  in  tbe  trustee's  fraud,  was  prop- 
erly brought  against  all  in  the  county  of  tbe 
trustee's  residence.  This  conclusion  neces- 
sarily results  In  tbe  overruling  of  appellants' 
assignments  of  error  and  the  affirmance  of 
the  Judgment  overruling  pieas  of  privilege. 
Affirmed. 


STALLINQS  et  al.  v.  WILLIAMS.    (No.  740.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
Dec.  12,  1921.) 

1.  Coarts  «s»l69(4)— Couaty  court  haW  not 
to  have  Jurlsdiotion  where  interest  was  ask- 
ed  by  supplemental  pleading. 

In  an  action  to  recover  $1,000,  represented 
by  a  check  deposited  in  a  baiilc  on  a  wager,  the 
county  court  lost  jurisdiction  where  supple- 
mental petition  aslced  judgment  for  $1,000 
and  interest  thereon  from  time  such  check  was 
paid  to  the  third  person,  if  paid  at  all,  the 
interest  there  prayed  for  not  being  interest 
eo  nomine,  but  recoverable  only  as  damages, 
since  matter  set  up  in  a  supplemental  petition 
cannot  be  disregarded,  though  tbe  proper  of- 
fice of  such  a  petition  is  only  to  reply  to  the 
matters  of  defense  contained  in  tbe  answer. 

2.  Pleading  «=>4I 2— Objection  to  demand  for 
interest  Insupplementai  petition,  held  waived. 

In  action  to  recover  a  sum  represented  by  a 
cheek  deposited  in  a  bank  on  a  wuger,  objection 
to  a  supplemental  petition  after  answer,  pray- 


ing for  interest  oa  such  money,  was  waired 
in  absence  of  motioa  or  exception. 

Appeal  from  Nacogdodies  County  Conrt: 
J.  M.  Marshall,  Judge. 

Suit  by  J.  L.  WllUams  against  3.  W.  Stall- 
ings  and  others.  Judgment  for  plaintiff, 
and  aefendants  appeal  Beveraed  and  dis- 
missed. 

S.  M.  Adams,  of  Nacogdoches,  for  ajq^el- 
lants. 

S.  W.  Blount  and  V.  E.  Middlebrook,  boOi 
of  Nacogdoches,  for  appellee. 

WALKER,  J.  This  suit  was  broogbt  by 
J.  li.  Williams,  as  plaintiff,  against  J.  L. 
StalUnga  and  tbe  First  State  Bank  of  Gar- 
rison, as  defendants.  PlalntUFs  original  pe- 
tition was  as  follows: 

"Tour  petitioner,  J.  L.  Williams,  who  re- 
sides in  Nacogdodiea  county,  Tex.,  complain- 
ing of  J.  Ik  Stidlings  and  the  First  State  Bank, 
a  corporation  whose  place  of  business  ia  Gar- 
rison, Tex.,  hereinafter  styled  defendants,  both 
of  whom  reside  La  Nacogdoches  county,  Tex., 
most  respectfolly  represents  to  the  conrt  that 
the  plainUff  had  on  deposit  with  said  bank  to 
his  credit  and  snbject  to  his  check,  on  the  24th 
day  of  August,  1918,  a  sum  of  money  in  excess 
of  |1,(MX);  that  npon  that  day  this  plaintiff 
executed  and  delivered  to  J.  W.  Stallings, 
cashier  of  said  bank,  his  check  for  the  sum  of 
$1,000,  drawn  On  said  bank  in  favor  of  one 
Rudolph  Prince,  and  delivered  to  said  StaDlngti 
as  cashier  aforesaid,  to  be  held  by  said  Stall- 
ings as  cashier  aforesaid,  and  not  to  be  deUr- 
ered  or  paid  to  said  Rudolph  Prince,  nnleaa  in 
the  contest  there  pending  for  the  Democratic 
nomination  for  county  Judge  of  Nacogdoches 
county,  on  tbat  day  held  in  Nacogdoches  coun- 
ty, the  candidate  J.  F.  Perriette  was  defeated 
and  the  candidate  J.  M.  Marshall  was  nominat- 
ed; and  that  at  same  time  said  Rudolph  Prince 
executed  and  delivered  to  said  cashier  of  said 
bank  his  check  on  said  bank  for  $1,000  payable 
to  this  plaintiff,  to  be  held  by  said  bank  and 
paid  only  on  the  event  of  tbe  defeat  of  said 
Perriette  and  the  nomination  of  said  fifarshall 
in  said  primary  so  held. 

"Plaintiff  says  at  the  time  he  placed  said 
check  in  the  hands  of  said  bank's  eashier  it 
was  known  by  himself  and  by  said  Prince  and 
by  said  cashier  as  the  cashier  and  officer  of 
said  bank  tbat  said  checks  were  a  wager  on  the 
result  of  the  contest  for  the  nomination  for 
county  judge  in  said  Democratic  primary,  on 
that  day  being  held  in  Nacogdoches  coonty, 
but  this  plaintiff  was  not  cognisant  of  the  fact 
that  such  wager  was  illegal  and  denoonced  by 
the  statutes. 

"Tbat  the  plaintiff  has  since  been  informed, 
and  believes  it  to  be  true,  tbat  such  wager  was 
a  violation  of  law  and  against  public  polic.v, 
and,  being  so  informed,  he  is  anxious  to  ob- 
serve tbe  law,  and  has  sought  to  cancel  said 
wager  and  entirely  nullify  the  same,  and  has 
forbidden  the  bank  to  pay  the  $1,000  called  for 
by  his  said  check  so  given  and  held  by  the 
said  bank  through  its  cashier. 
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"That  platBtiff  has  Ui«  rigbtM  to  control  tbo 
payment  o^  said  ebeck,  but  that  aaid  bank, 
diaregardiDK  plaintiff's  rights,  is  iosistioe  on 
paying  aaid  check  to  said  Prince. 

"Wheretore,  plaintiff  saes  and  prays  judg- 
ment of  the  court  restraining  said  bank  from 
paying  said  check  and  from  charging  same 
against  the  account  of  plaintiff,  or  if  aaid  bank 
has  paid  said  check  since  having  been  notified 
by  this  plaintiff  not  to  pay  same,  for  the  attm 
of  $1,000. 

"Plaintiff  further  pray*  tbat  in  ttM  event 
the  said  bank  has  paid  aaid  checks  to  said  J. 
W.  Staliings  and  the  proceeds  of  same  are  held 
by  him  individually  and  under  such  conditions 
as  to  render  said  bank  under  the  law  not  lia- 
ble to  this  plaintiff,  then  in  such  event,  plain- 
tiff prays  judgment  against  said  J.  W.  Staliings 
for  the  sum  of  |1,000,  and  that  he  be  reatrain- 
ed,  after  service  on  him  of  citation  herein, 
from  paying  said  $1,000,  the  proceeds  of  aaid 
check,  to  aaid  Rudolph  Prince,  or  any  one  else 
but  this  plaintiff,  and  that  he  be  commanded 
by  the  judgment  of  this^urt  to  pay  said 
$1,000  to  this  plaintiff;  ana  plaintiff  prays  for 
such  other  and  further  relief  as  he  may  be  en- 
titled to  in  law  or  equity." 

On  the  19th  day  of  January,  A.  D.  1920, 
appellee  filed  the  following  first  supplemental 
petition: 

"Now  comes  the  plaintiff  herein,  and,  filing 
this,  his  first  supplemental  petition,  in  answer 
to  the  first  amended  original  answer  of  the 
rirst  State  Bank,  one  of  the  defendants  here- 
in, says:  That  he  denies  the  allegations  of  fact 
aet  ap  in  paragraph  5  of  said  amended  answer, 
and  says  that  the  same  ars  not  true,  and  that 
the  said  $1,000  check  referred  to  was  not  paid 
by  the  said  bank  to  the  said  Prince,  or  to  any 
one  else,  at  the  time  alleged  in  said  answer 
or  before  the  filing  of  this  suit,  or  at  any  oth- 
er time,  and  that  the  alleged  payment,  if  made 
by  the  said  bank  at  any  time,  was  made  by  aaid 
bank  after  due  notice  was  given  said  bank  that 
the  plaintiff  herein  was  not  bound  by  said 
check,  and  after  said  bank  was  notified  not  to 
pay  the  same,  and  the  said  bank,  being  at  the 
time  and  from  the  date  of  said  check  fully  cog- 
nizant of  the  tact  that  the  same  was  given  in 
an  illegal  transaction,  end  not  binding  upon 
this  plaintiff. 

"Plaintiff  further  says  that  if  said  bank  at 
the  time  alleged  in  said  answer,  or  at  any  oth- 
er time,  paid  said  check  out  of  the  funds  of 
this  plaintiff  on  deposit  with  it,  that  it  is,  nev- 
ertheless, liable  to  this  plaintiff  for  said  amount, 
and  in  addition  to  the  relief  prayed  for  in  plain- 
tiff's original  petition  he  prays  in  any  event 
of  payment  of  said  check  by  jsaid  bank  a  judg- 
ment against  said  bank  qnd  J.  W.  StaUings  for 
the  sum  of  $1,000,  with  interest  thereon  from 
the  date  of  such  payment,  if  made,  at  the  rate 
of  6  per  cent,  per  annum. 

"And  plaintiff  further  charges  that  if  such 
payment  was  made  by  said  bank  at  any  time, 
it  was  made  in  fraud  and  collusion  with  the  said 
Hudolph  Prince  and  other  parties  having  an 
interest  with  him  in  said  wager,  and  plaintiff 
prays  judgment,  as  hereinbefore  set  out." 

The  ease  was  tried  in  the  county  court  of 
Nacogdoches  county  on  the  ITth  day  of  Janu- 


ary, 1921.  Judgment  was  rendered  in  favor 
of  the  bank  and  against  Staliings  for  the 
sum  of  $1,000,  with  interest  from  the  date 
of  the  jadgmetrt,  at  the  rate  of  6  Iker  cent, 
per  annum. 

[1, 2]  Appellant  urges  the  proposition  that 
the  county  court  was  without  jurisdiction  to 
try  this  case,  for  the  reason  that  the  amount 
In  controversy  exceeded  the  jurisdiction  of 
the  county  court  As  originally  pleaded  it 
is  seen  from  plaintiff's  petition  that  he  lim- 
ited his  recovery  to  $1,000,  but  by  his  supple- 
mental petition  he  prays  for  the  $1,000  and 
for  the  additional  relief  of  6  per  cent  inter- 
est from  date  of  the  payment  to  Prince  by 
StaUings  of  the  wager.  We  believe  the  ef- 
fect of  this  supplemental  petition  was  to  de- 
prive the  county  court  of  jurisdiction  to 
try  the  case.  The  interest  prayed  for  was 
not  interest  eo  nomine,  but  could  be  recovered 
by  him  only  as  damages.  Merchants  v.  Bank, 
102  S.  W.  1098.  Appellee  urges  the  propo- 
sition that  as  the  prayer  for  interest  was 
made  only  In  his  supplemental  petition,  and 
not  in  his  original  pleadings,  it  did  not  have 
the-effect  of  enlarging  his  demand.  Toqaoto 
from  bis  proposition: 

"The  only  office  of  a  supplemental  petition  is 
to  reply  to  the  matters  of  defense  contained  in 
the  answer,  and  any  pleading  of  matters  not 
within  the  scope  of  such  supplemental  petition 
cannot  possibly  change  the  plaintiffs  suit,  but 
should  be  treated  as  improperly  filed  and  sur- 
plusage." 

Appellee  correctly  states  the  office  of  a 
supplehiental  petition,  but  when  the  supple- 
mental petition  is  filed,  it  cannot  be  disre- 
garded, and  new  matters  stated  therein  must 
be  adjudicated,  unless  by  motion  or  excep- 
tion the  matter  is  called  to  the  attention  of 
the  court  and  such  plea  stricken  out  If 
this  is  not  done,  the  informality  of  the  plea 
must  be  considered  as  waived,  and  the  mat- 
ters put  In  issue  by  the  plea  must  b<  disposed 
of.  This  question  was  directly  before  the 
Supreme  Court  In  Lemp  v.  Armengol,  86  Tex. 
690,  28  S.  W.  941.  Speaking  for  the  court. 
Judge  Gaines  said: 

"If  the  petition  waa  subject  to  exception, 
either  general  or  special,  for  lack  of  an  aver- 
ment of  notice  to  the  guarantors,  of  Kremp- 
kan's  default  the  defect  was  supplied  by  the 
allegations  in  the  supplemental  petition.  These 
allegations  would  properly  have  appeared  in 
an  amended  petition,  but,  having  been  pleaded, 
they  cannot  be  disregarded.  The  paper  denom- 
inated a  'Supplemental  Petition'  was  not  prop- 
erly such,  under  the  rules;  and,  upon  a  mo- 
tion having  been  filed  for  tbat  purpose,  it 
should  have  been  stricken  out" 

See,  also,  Johnson  v.  White,  27  8.  W.  1T4; 
Merchant  v.  Bowyer,  22  S.  W.  763.  We 
rather  think  that  it  was  not  improper  to 
make  this  prayer  for  the  interest  a  part  of 
the  supplemental  petition,  as  this  was  only 
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a  pray»  for  additional  relief  on  the  f&cts 
fully  pleaded  in  plaintiff's  i)etitlon.  Enc.  of 
Proc.  vol.  24,  p.  633. 

As  tbe  county  court  of  Nacogdocbes  coun- 
ty was  without  Jurisdiction  to  try  this  case, 
this  cause  Is  reversed,  and  ordered  dismissed. 


W.  T.  WILSON  GRAIN  CO.  v.  HUNT  COUN- 
TY  OIL  CO.     (No.  729.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Nov.  80,  1921.    Behearins  Denied 

Dec.  7,  1921.) 

1.  Trial  «=996— Motion  to  moluda  evMenoe, 
part  of  whioh  ■•  admissible,  property  refused. 

Where  a  matter  of  evidence  contains  ser- 
,eral  different  elements  or  divisions,  and  the 
whole  is  objected  to  for  given  reasons,  and 
some  portions  are  admissible  and  some  not, 
tbe  motion  to  exclude  the  whole  is  properly 
refused. 

2.  Evldenee  «»3I8(I)— Copy  of  contract  mail- 
ed to  buyer  by  broker  not  Inadmissible  ai 
hearsay. 

In  seller's  action  for  buyer's  failure  to  ac- 
cept, it  was  not  error  to  permit  plaintiff  to  in- 
troduce in  evidence  a  copy  of  the  alleged  con- 
tract mailed  to  defendant  by  the  broker  who 
made  the  sale;  such  introduction  being  objected 
to  on  the  ground  that  it  was  a  commumcation 
addressed  to  plaintiff  by  its  broker,  and  hear- 
nay  as  to  defendant,  it  appearing  that,  while 
the  original  was  addressed  to  plidntlff,  a  copy 
was  at  the  same  time  addressed  to  defendant. 

3.  Sales  *=»87(2)— IntrodnoUon  of  ml*  «f 
cotton  seed  ornshers'  association  held  not 
error. 

In  seller's  action  for  buyer's  failure  to  ac- 
cept, where  it  was  an  issue  whether  the  sale 
was  made  under  the  rules  of  a  cotton  seed 
crushers'  association,  a  section  of  a  rule  of 
tbe  association  was  admissible. 

4.  Appeal  and  error  *s>l050(2)— Sales  «=» 
87(2)— Evidence  that  defendant  buyer,  re- 
futing to  receive  goods  sold,  was  expelled 
from  association,  held  irrelevant  and  prej- 
udicial. 

In  seller's  action  for  buyer's  failure  to 
accept,  the  question  whether  defendant  was 
a  member  of  a  cotton  seed  crushers'  associa- 
tion, under  the  rules  of  whidi  tbe  sale  was 
claimed  to  have  been  made,  was  material,  but 
the  question  why  he  was  not  a  member  was 
immaterial;  hence  evidence  that  defendant  was 
expelled  from  the  association  was  irrelevant 
and  prejudicial. 

Appeal  from  Nacogdoches  County  Ourt; 
J.  M.  Marshall,  Judge. 

Action  by  the  Hunt  County  OU  Company 
against  tbe  W.  T.  Wilson  Grain  Ckimpany. 
Fnnn  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 


Harris  A  Harris,  of  Nacogdoches,  for  ap- 
pellant. 

Hodges  ft  Greve^  of  Nacogdoches,  for  ap- 
pellee. 

O'QUINN,  J.  In  this  opinion  we  shall  re- 
fer to  appellee  as  plaintiff,  and  to  appellant 
as  defendant;  that  being  their  attitude  In 
the  trial  court 

Plaintiff  sued  defendant  In  tbe  county 
court  of  Nacogdocbes  county  for  $377.20,  al- 
leged to  be  due  It  by  virtue  of  an  alleged 
contract  by  the  terms  of  whldi  defendant 
bought  of  plaintiff  300  tons  of  cotton  seed 
hulls,  to  be  delivered  100  tons  in  October, 
100  tons  In  Novemtm,  and  100  tons  in  De- 
cember, 1919,  at  to  per  ton,  f.  o.  b.  at  Wolfe 
City,  Tex.  Plaintiff  alleged  that  said  sale 
was  made  July  SI,  1919,  by  and  through  a' 
broter,  one  H.  (HlCksman,  and  that  same  was 
made  under  and  subject  to  the  rules  of  the 
Texas  C!otton  Sttd  Crushers'  Assodatimi: 
that  defendant  acc^ted  and  settled  for  the 
October  and  November  shipments,  but  tbat 
defendant  failed  and  refused  to  comply  with 
its  contract  by  failing  to  furnish  shipping  in- 
structions for  the  December  shipment,  by  rea- 
BOB  of  which  falltu'e  plaintiff,  acting  under 
said  rules  of  said  Texas  Cotton  Seed  Crush- 
ers' Association,  sold  the  1(X)  tons  of  bulls  to 
be  shipped  in  December,  on  Deconber  8. 
1919,  for  defendant's  account,  and  charged 
defendant  up  with  the  difference  between  the 
contract  price  and  the  price  received  by 
plaintiff  for  said  hulls. 

Defendant  answered  by  general  denial  and 
special  exception,  and  specially  pleaded  that 
it  was  not  a  member  of  said  Texas  O)tton 
Seed  Crushers'  Association,  and  was  not  so 
at  tbe  time  of  the  making  of  said  contract, 
and  denied  that  said  sale  was  made  under 
the  rules  of  said  association. 

Tbe  case  was  tried  before  a  Jury  upon  the 
following  special  Issues: 

Special  Issue  No.  1.    "Did  tbe  plaintiff  seU, 
and   did   the  defendant,   W.  T.  Wilson  Grain 
Company,  buy.  the  SCO  tons  of  hulls  under  the 
rules  of  the  Texas  Cotton  Seed  Crushers'  As- 
sociation?" 
To  which  the  jury  answered,  "Tes." 
Special  Issue  No.  2.     "What  was  the   rea- 
sonable fair  market  value  of  plain  loose  cotton 
seed  hulls  per  ton  December  8,  1919,  at  Wolfe 
City,  Tex.?" 
To  which  the  jury  answered,  "$5.50." 
Special  Issue  No.  3.     "Did  the  plaintiff  ob- 
tain tlie  reasonable  market  value  for  the  hulls, 
100  tons,  sold  December  8,  1919?" 
_  To  which  the  jury  answered,  "Zes." 

Upon  the  answers  of  the  Jury  to  said  spe- 
cial Issues,  the  court  rendered  judgment  for 
plaintiff  in  the  sum  of  1377.20,  covering  each 
and  all  tbe  items  claimed  by  plaintiff.  Mo- 
tion for  new  trial  being  overruled,  defendant 
appealed. 

At  the  outset  of  the  consideration  of  this 
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case,  we  are  met  with  the  motioii  of  appellee 
to  strike  from  the  record  the  statement  of 
facts,  as  not  being  in  compliance  with  the 
rules.  While  the  statement  of  facts  is  not  In 
strict  compliance  with  the  rules,  yet  we  do 
not  believe  it  shows  such  disregard  of  same 
as  to  merit  being  stricken  from  the  record. 
The  motion  Is  overruled. 

By  its  first  assignment  of  ^ror  appellant 
urges  that  the  findings  of  the  Jury  are  not 
supported  by  the  evidence,  and  by  its  second 
assignment  that  the  court  erred  In  not  giving 
its  special  requested  charge  for  peremptory 
instruction  in  its  favor.  These  assignments 
raise  practically  the  same  question — that 
there  was  no  evidence  upon  which  the  ver- 
dict for  plaintifF  could  be  rendered;  hence 
verdict  for  defendant  should  have  been  in- 
structed. We  think  the  evidence  raised  the 
issue  submitted  in  the  first  special  issue;  but, 
as  the  case  will  have  to  be  tried  again,  we 
will  not  discuss  the  evidence,  nor  pass  upon 
the  snfiBcioicy  of  same.  Said  assignments 
are  overruled. 

In  its  third,  fourth,  aiid  fifth  assignments, 
appellant  insists  that  the  court  erred  in  sub- 
mitting the  first,  second,  and  third  special  la- 
suea  to  the  }nry ;  these  being  all  the  issues 
that  the  court  did  submit  We  do  not  think 
this  was  error.  They  were  each  appropriate 
under  the  pleadings  of  the  parties. 

[1]  The  sixth  assignment  complains  that 
the  court  erred  in  overruling  defendant's  mo- 
tion to  quash  and  suppress  the  depositions  of 
plaintiff's  witness  H.  Gllcksman.  The  mo- 
tion contained  eight  reasons  why  said  deposi- 
tion should  be  suppressed.  We  do  not  think 
that  the  court  erred.  Where  a  matter  of  evi- 
dence contains  several  different  elemoits  or 
dlTl8i<«8,  and  the  whole  is  objected  to  for 
given  reasmis,  and  some  portions  are  admis- 
sible and  some  not,  the  motion  to  exclude  the 
whole  is  properly  refused.  There  was  no  mo- 
tion to  exclude  any  certain  parts  of  the  dep- 
ositions, bnt  the  motion  was  to  exclude  them 
as  a  whole.  We  think  that  none  of  the  rea- 
sons given  were  tenable,  except  tliat  going  to 
the  fourth  and  fifth  interrogatories,  and  the 
objection  going  to  these  was  given  as  a  rea- 
son for  excluding  the  whole.  In  view  of  an- 
other trial,  we  will  say,  however,  that  in  oiu- 
opinion  the  objection  urged  to  the  admission 
of  tbe  fourth  and  fifth  interrogatories  and 
the  answers  thereto  of  the  witness  H.  Gllcks- 
man should  have  been  sustained.  They  were 
both  leading  and  suggestive.  Both  v.  T.  P. 
A.  of  America,  102  Tex.  241, 116  S.  W.  31, 132 
Am.  St.  Rep.  871,  20  Ann.  Cas.  97. 

[2]  Appellant,  by  its  eleventh  assignment 
of  ertor,  asserts  that  the  court  erred  in  per- 
mitting the  plaintiff  to  introduce  in  evidence 
the  copy  of  the  alleged  contract  mailed  to 
defendant  by  H.  Gllcksman,  the  broker  who 
made  tbe  sale  to  defendant.  The  objection 
to  its  introduction  was  made  on  the  grounds 
that  tt  was  a  communication  addressed  to 
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I  plaintiff,  Ilimt  County  Oil  Company,  by  Its 
broker;  that  it  was  no  part  of  the  contract 
between  plaintiff's  agent  and  defendant;  and 
that  it  was  hearsay  as  to  defendant.  We  do 
not  think  the  court  erred  In  admitting  the 
Instrument.  While  the  original  was  address- 
ed to  plaintiff  at  Wolfe  City,  Tex.,  a  copy 
was  at  the  same  time  addressed  to  defendant 
at  Nacogdoches.  It  was  competent  to  be  con- 
sidered in  arriving  at  the  full  understanding 
of  the  parties  as  to  what  was  the  contract ; 
also  it  was  admissible  on  the  issue  of  estop- 
pel, which  was  properly  pleaded  and  raised 
by  tbe  evidence,  though  said  Issue  was  not 
submitted  to  tbe  Jury. 

[3]  Appellant  contends  in  its  thirteenth  as- 
signment that  the  court  erred  in  permitting 
the  plaintiff  to  introduce  in  evidence  section 
4  of  the  rule  S3  of  the  Texas  Cotton  Seed 
Crushers'  Association,  which  contention  la 
overruled.  The  question  whether  the  sale 
was  made  under  the  rules  of  said  assodatlon 
was  one  of  fact,  to  be  found  by  the  Jury,  and, 
if  found  In  the  affirmative,  then  section  4  of 
same  was  admissible  to  show  plaintUTs 
rights  under  said  section  of  said  rule. 

[4]  The  twelfth  assignment  complains  that 
tbe  court  erred  in  permitting  plaintifTs  wit; 
ness  T.  G.  Benge  to  testify  as  follows: 

"I  did  not  know  that  W.  T.  THlson  Grain 
Company  was  not  a  member  of  the  Texas  Cot- 
ton Seed  Crushers'  Association  until  after 
December  8,  1919.  I  received  a  letter  from 
MaJ.  Robert  Gibson,  'secretary  of  tbe  Texas 
Cotton  Seed  Crushers'  Association,  in  which 
he  told  me  that  W.  T.  Wilson  Grain  Com- 
pany had  been  expelled  from  the  association." 

This  was  objected  to  by  defendant,  for  the 
reasons  that  same  was  immaterial.  Irrele- 
vant, Incompetent  to  prove  or  disprove  any 
issue  In  the  case,  prejudicial  to  the  rights  of 
the  defendant,  and  hearsay.  The  assignment 
is  sustained  upon  all  the  grounds  mentioned. 

By  its  fourteenth  assignment  appellant 
complains  that  the  court  erred  in  permitting 
plaintiff  to  prc^ound  the  following  question 
to  F.  R.  Penman,  who  was  president  and 
general  manager  of  def«idant,  W.  T.  Wilson 
Grain  Company,  while  a  witness  on  the  Stand 
testifying  for  defendant,  and  erred  in  re- 
quiring said  witness  to  answer  said  question 
over  defendant's  objection,  to  wit: 

"Ton  have  stated  that  you  are  not  a  member 
of  the  Texas  Cotton  Seed  Crushers'  Associa- 
tion. Now  tell  the  jury  why  it  is  that  you  are 
not  a  member  of  the  Texas  Cotton  Seed 
Crushers'  Association." 

To  which  the  witness  answered: 

"I  was  expelled  from  the  association  in  1918 
or  1919,  I  don't  recall  which." 

Tbe  defendant  objected  to  said  que.-jtion 
on  the  grounds  that  same  was  Irrelevant  and 
Immaterial,  that  it  was  incompetent  to  prove 
or  disprove  any  issue  in  the  case,  and  was 
prejudicial  to  the  rights  of  defendant    We 
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think  the  asstgnraent  should  be  sustained. 
The  Issue  of  whether  the  sale  in  question  was 
made  under  the  rules  of  the  Texas  Cotton 
Seed  Crushers'  Association  was  the  main  is- 
sue In  the  case,  and  a  question  of  fact  to  be 
found  by  the  Jury.  That  issue  was  submit- 
ted to  the  Jury,  and  found  by  them  against 
defendant.  Tbe  question  of  whether  defend- 
ant was  at  the  time  of  the  sale  a  member  of 
said  association  was  relevant  and  a  proper 
subject  of  inquiry;  but  the  question  of  why 
it  was  not  a  member  was  wholly  immaterial, 
and  compelling  the  witness  to  answer  that 
he  once  was  a  member  of  said  association, 
but  had  l>een  expelled,  could  but  have  a  hurt- 
ful effect  in  the  minds  of  tbe  jury,  and 
therefore  was  prejudicial  to  defendant's 
rights.  It  was  calculated  to  have,  and  may 
have  had,  considerable  weight  with  the  Jury 
in  passing  upon  said  issue. 

Other  errors  are  assigned,  but,  as  they 
may  not  arise  on  smother  trial,  we  wUl  not 
discuss  them. 

The  Judgment  is  rerersed,  and  the  cause 
remanded.  > 

Reversed  and  remanded. 


WILLIAMS  at  al.  v.  MAGOUIRK. 
(Na.  8987.) 

(Conrt  of  Civil   Appeals   of   Texas.     Dallaa. 

Nov.  6,  1921.    Rehearing  Denied 

I>ec  10,  1021.) 

1.  Vande  $=>5(2),  7— Suit  for  work  and  labor 
may  be  brought  In  county  where  performed 
If  Ilea  exists  oa  property  tberala. 

The  law  providing  that  venae  may  be  laid 
in  the  county  where  work  and  labor  is  per- 
formed applies  only  to  suits  of  which  the 
justice  court  has  Jurisdiction,  and  not  to  suits 
over  which  the  county  or  district  court  may 
have  Jurisdiction,  under  Rev.  St.  1911,  art. 
2308,  snbd.  4,  as  amended  by  Act  March  29, 
1917  (Laws  1917,  c.  124,  {  1  [Vernon's  Ann. 
Civ.  St  Sopp.  1918,  art.  2808,  subd.  4]),  but 
venoe  may  be  laid  in  such  county  where  a  lien 
exists  on  proper^  tlierein. 

2.  Mines  and  minerals  «=»  1 1 7— Evidence  held 
to  show  oil  welt  driller  performed  labor  en- 
titling him  to  lien. 

In  an  action  to  foreclose  a  lien  on  machin- 
ery used  in  drilling  oil  well,  evidence  held 
to  show  that  plaintiff  "performed  labor 
*  *  *  used  in  the  digging,  drdling,  operat- 
ing, completing,  maintaining,  or  repairing  an 
oil  and  gas  well,"  etc.,  within  the  meaning  of 
Acts  35th  Leg.  (1917)  c.  17,  f  1  (Vernon's 
Ann.  Civ.  St.  Snpp.  1918,  art.  6639a),  relating 
to  liens  for  labor  performed,  though  no  well 
was  actually  drilled. 

3.  Constitutional  law  9=s>70(l)— Provisions  not 
extended  beyond  apparent  Intent  of  Leglsla- 
tare. 

Court  cannot  by  implication  or  by  inter- 
pretation,   not   authorized    by   the   plain   lan- 


guage of  an  act,  extend  tbe  provisions  thereof 
beyond  that  wltieh  it  is  apparent  the  Legisla- 
ture alone  intended  same  to  apply. 

4.  Mines  and  minerals  «3»l  12(3)— One  per- 
forming labor  on  oil  well  aatltled  to  Hen  on 
appurtenaaces. 

Acts  S9th  Leg.  (1917)  c.  17  (Vernon's 
Ann.  Cir.  St.  Supp.  1918,  arts.  6639a-6639b). 
provides  for  a  lien  on  appurtenances  to  an 
oil  or  gas  well,  buildings,  pipe  lines,  leasehold 
interest,  and  land  used  in  operating  for  oil, 
gas  'and  other  minerals,  for  labor  performed 
under  proper  contract  of  employment  as  pro- 
vided for  by  section  1  (article  ti630a)  of  such 
act. 

5.  Mines  and  minerals  «=3l  1 2(3)— Certain  ma- 
ohinery  and  materials  held  aot  "appurtenanc- 
es" to  oil  well. 

A  derrick,  engine,  pumps,  rotary,  casing, 
drill  Joint,  swivel,  crown  block,  traveling  block, 
line  shaft,  and  drill  were  not  appurtenances  to 
an  oil  or  gaa  well  faitended  to  be,  but  not,  drill- 
ed, or  a  leasehold  which  has  ceased  to  exist,  or 
a  leasehold  interest  which,  if  it  did  exist  at 
time  suit  was  filed,  wag  not  soui^t  to  lie  aob- 
jected  to  a  lien  under  Acts  86th  Leg.  (1917)  c. 
17,  I  1  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
6639a),  giving  a  lien  for  labor  performed  under 
contract  in  drilling,  maintaining,  or  repairing 
oil  or  gas  well  on  the  land  or  leasehold  interest 
and  appurtenances;  the  word  "appurtenances" 
meaning  attained  to  or  belonging  to  another 
thing  as  principal  and  passing  as  an  incident 
to  such  principal. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appnr- 
tenance— Appurtenant.] 

Appeal  from  District  (}ourt,  Wood  Omm^ ; 
J.  B.  Warren,  Judge. 

Suit  by  H.  J.  Magoulrlt  against  B.  W.  Wil- 
liams and  others.  Judgment  for  plaintiir, 
and  defendants  appeal.  Beveraed  and  re- 
manded. 

John  Doyle,  of  McKlnney,  tot  appdlants. 
Jonea  &  Jones,  of  Mlneola,  for  appellee. 

VAUOHAN,  J.  This  suit  was  Instltated 
in  the  district  court  of  Wood  county  by  ap- 
pellee, H.  J.  Magonirk,  against  B.  W.  Wil- 
liams, J.  W.  Sheiverd,  0.  £.  Hood,  R.  A. 
Davia,  and  E.  Wiseman,  as  defendants,  rea- 
Ident  citizens  of  Collin  county,  state  of 
Texas,  to  recover  (890,  and  to  foreclose  la- 
borer's lien  upon  certain  property  described 
in  petition  filed  In  said  suit,  which  in  part 
reads  as  follows: 

"That  the  defendants  are  each  and  all  part- 
ners in  the  Texas  Production  Association, 
which  said  partnership  was  organised  for  tbe 
purpose  of  drilUng,  developing,  and  operating 
for  oil  in  said  Wood  county,  Tex.,  with  the 
defendant  J.  W.  Sbepperd  acting  as  its  presi- 
dent, and  the  defendant  B.  W.  Williams  acting 
as  its  agent  and  general  manager.  That  on  or 
about  tbe  1st  day  of  September,  1919,  the 
defendants,  acting  through  and  by  their  agent, 
B.  W.  Williams,  employed  this  plaintiff  as  an 
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oil  well  driller  for  the  purpose  of  driUing 
an  oil  well  in  Wood  county,  Tex.,  and  agreed 
to  pay  him  for  said  services  the  sum  of  $300 
per  month.  That  plaintiff  since  said  date  has 
been  in  the  employ  of  defendants  and  has 
been  continuously  engaged  in  the  business  of 
setting  up,  adjusting,  and  doing  such  work  as 
was  necessary  and  proper  to  erect  machinery 
with  which  to  driU  and  doing  such  other  work 
as  he  had  been  instructed  to  do.  That  he  has 
performed  all  of  his  duties  in  accordance  with 
his  contract  of  employment,  and  for  his  said 
services  rendered  from  April  15,  1920,  to  July 
19,  1920,  he  has  not  been  paid.  That  there 
is  now  due  him  by  defendants  for  said  services 
the  sum  of  $890,  which  is  long  past  due  and 
unpaid,  and,  though  ofttn  requested,  the  de- 
fendants have  failed  and  refused  to  pay  the 
same  or  any  part  thereof. 

"That  within  due  and  proper  time,  and  in  ac- 
cordance with  the  statutes  of  this  state,  this 
plaintiff  has  fixed  and  secured  a  laborer's  Jien 
upon  the  following  described  property  belong- 
ing to  defendants  and  situated  in  Wood  county, 
Tex.,  to  wit:  One  96-foot  derrick;  one  Ideal 
12  by  12  Union  tool  engine;  two  Mogul  supe- 
rior pumps;  one  Parker  Mognl  rotary;  400 
feet  10-inch  casing;  1.200  feet  8-inch  easing; 
one  40-foot  drill  joint;  one  swivel;  one  crown 
block  complete;  one  line  shaft;  one  traveling 
block;  one  line  shaft  and  drum,  and  all  other 
accessories  and  appurtenances  to  the  well  rig 
situated  on  the  J.  C.  Adrian  place  In  said 
Wood  county,  Tex.;  also  200  feet  10-lnch  cas- 
ing; one  three-fonrth  drill  cable;  one  boiler 
feed  pump;  and  one  derrick  situated  on  the 
Scott  Thompson  place  In  said  Wood  county, 
Tex.  That  said  lien  is  a  valid,  subsisting  lien 
on  said  above-described  property  and  in  full 
force  and  effect'' 

Pleas  of  privilege  were  In  due  time  filed 
respectively  by  the  defendants  C.  B.  Hood, 
J.  W.  Shepperd,  and  R.  A.  Davis,"  to  be  sued 
In  the  county  of  their  residence,  which  pleas 
are  in  every  respect  In  compliance  with  arti- 
cle 1903  of  the  Revised  OivU  Statutes  of 
1911. 

Appellee  filed  his  controverting  affidavits 
to  said  pleas  of  privilege,  alleging: 

"That  this  suit  is  for  moneys  due  this  plain- 
tiff by  defendants  for  work  and  services  done 
and  performed  for  defendants  at  their  special 
instance  and  request,  which  said  work  and 
services  was  done  and  performed  in  Wood 
county,  Tex. 

"Further  answering  said  plea  of  privilege, 
this  plaintiff  says  that  this  suit  is  for  moneys 
due  plaintiff  by  defendants  for  work  and  serv- 
ices done  and  i)crformed  in  the  necessary 
erecting  and  building  and  operating  a  rig  and 
derrick  for  the  drilling  of  an  oil  well  in  said 
Wood  county,  Tex.,  and  that  this  plaintiff  had 
before  the  filing  of  this  suit  properly  filed  and 
recorded  in  the  office  of  the  county  clerk  of 
Wood  county,  Tex.,  a  laborer's  and  mechanic's 
lien  on  the  rig,  equipment,  and  machinery  so 
bnilt,  operated,  and  erected  by  plaintiff,  which 
said  property  is  the  proper^  of  defendants, 
and  is  and  was  at  the  time  of  the  filing  of  said 
lien  sitnated  in  said  Wood  count}-,  Tex.,  and 
this  suit  is. for  the  further  purpose  of  fore- 
dosing  said  lien." 

235  S.W.-41 


MAOOUIRK  641 

W.) 

Said  pleas  of  privilege  were  beard  and 
overruled  by  the  court,  appellants  C.  E. 
Hood,  J.  W.  Shepperd,  and  B.  A.  Davis  duly 
excepted  to  such  proceedings,  and  the  cause 
is  now  before  us  on  the  following  assign- 
ments of  wror : 

"(1)  The  court  erred  in  overruling  the  plea 
of  privilege  to  be  sued  in  the  county  of  their 
residence  dnly  filed  herein  for  the  reason  that 
the  allegations  of  plaintiffs  petition  and  his 
affidavit  controverting  the  said  plea  of  privilege 
filed  by  these  defendants  and  the  evidence  ad- 
duced thereon  do  not  show  facts  entitling  the 
plaintiff  to  institute  and  maintain  this  suit 
against  these  defendants  in  said  county  of 
Wood. 

"(2)  Said  controverting  affidavit  filed  by 
plaintiff  herein  alleges  as  the  gronnd  for  in- 
stituting and  maintaining  said  suit  in  said 
Wood  county  that  plaintiff  had  a  lien  on  prop- 
erty  of  defendants  located  in  said  Wood  county, 
but  the  evidence  adduced  on  said  controverting 
affidavit  fails  to  show  the  existence  of  any 
lien  on  any  property  of  defendants  in  'Said 
Wood  county  in  favor  of  plaintiff;  wherefore 
.the  court  erred  In  overruling  said  plea  of 
privilege. 

"(3)  The  court  erred  In  overmling  said 
plea  of  privilege  filed  herein  by  these  defend- 
ants because  the  petition  of  plaintiff  shows  on 
its  face  that  plaintiff  did  not  have  any  lien 
on  the  property  of  defendants  in  said  Wood 
county  as  claimed  by  plaintiff  in  his  said  peti- 
tion, and  the  existence  of  such  lien  being  the 
ground  upon  which  plaintiff  pleaded  that  the 
district  court  of  Wood  had  jurisdiction  of 
this  cause;  wherefore  said  plea  should  have 
been  sustained,  and  the  court  erred  in  not  so 
doing." 

After  their  respective  pleas  of  privilege 
had  been  overruled,  appellants  filed  their 
several  answers  consisting  of  general  4knial 
and  plea  under  oath  denying  the  existence 
of  the  copartnership  as  alleged  in  appellee's 
petition. 

Appellee  contends  that  venue  of  the  suit 
was  properly  laid  in  Wood  county  by  virtue 
of  a  lien  claimed  to  exist  and  which  Is  sought 
in  said  suit  to  be  foreclosed  on  certain  prop- 
erty owned  by  defendants  located  In  Wood 
county,  which  Hen  is  claimed  to  exist  by  the 
provisions  of  chapter  17,  Acts  of  the  Thirty- 
Fifth  Legislature,  and  now  embraced  in  arti- 
cles 5639a-6639d,  being  an  act  giving  the 
persons  therein  named  a  Hen  on  certain  prop- 
erty under  prescribed  condltl<His.  We  do  not 
deem  It  important  to  here  set  out  the  pro- 
visions of  said  act,  as  same  will  necessarily 
be  discussed  In  passing  on  the  questions  pre- 
sented by  said  assignments. 

rn  The  flr.«t  ground  of  the  controverting 
affidavit,  namely,  that  the  suit  is  for  moneys 
due  for  work  and  services  done  and  perform- 
ed in  Wood  county,  although  supported  by 
the  testimony,  cannot  confer  jurisdiction 
over  the  persons  of  appellants,  because  the 
law  providing  that  venue  may  be  laid  in  the 
county  where  work  and  labor  Is  performea 
applies  only  to  suits  of  which  the  justice 


Digitized  by 


Google 


642 


285  SOUTHWESTERN  BEPORTEB 


erepc. 


conrt  has  jurisdiction,  and  not  to  suits  orer 
which  the  county  or  district  courts  may  have 
Jisisdlction.  Revised  Statutes  1911,  art. 
2308,  subd.  4,  as  amended  by  Act  Mar(^  29, 
1917  (Laws  1917,  c.  124,  |  1  [Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art  2308,  subd.  4]); 
Randall  v.  Harris,  218  S.  W.  509. 

If  at  the  time  the  suit  was  filed  there  ex- 
isted a  lien  in  favor  of  appellee  on  the  prop- 
erty described  in  his  petiticMi,  then  the  ven- 
ue was  properly  laid  in  Wood  county ;  other- 
wise appellants'  pleas  of  privilege  should 
have  been  sustained,  and  cause  transferred 
as  to  them  to  the  district  court  of  Collin 
county,  Tex. 

This  question  must  be  detaimined  by  the 
language  of  section  1  of  the  Acts  of  the  Leg- 
islature above  referred  to:  First,  who,  by 
its  terms  and  conditions  has  a  lien,  and  on 
what  property?    Said  act  provides  that — 

"Any  person  •  •  *  who  shall,  under  con- 
tract, express  or  implied,  with  the  owner  of 
any  land,  *  *  *  or  the  owner  of  any  gas, 
oil    or    mineral    leasehold    interest    in    land, 

*  •  •  or  with  the  •  ♦  •  agent  •  •  • 
of  any  snch  owner,  perform  labor  or  furnish 
material,  machinery  or  supplies,  used  in  the 
digging,  drilling,  torpedoing  operating,  com- 
pleting, maintaining  or  repairing  any  such  oil 
or  gas  well,  •  *  *  shall  have  a  lien  on  the 
whole  of  such  land  or  leasehold  interest  there- 
in *  *  *  or  lease  for  oil  and  gas  purposes, 
the  buildings  and  appurtenances,  and  upon  the 
materials  and  svpplies  so  furnished,  and  upon 
said  oil  well  *  *  •  for  which  same  are 
furnished,  and  upon  all  of  the  other  oil  wells 

*  *    *    buildings  and  appurtenances,  including 

*  *  *  leasehold  interest  and  land  used  in 
operating  for  oil  •  •  •  upon  such  lease- 
hold or  land  •  •  *  for  which  said  material 
and  #upplies  were  furnished  or  '  labor  per- 
formed." 

Said  section  1,  as  quoted  with  said  omis- 
sions, clearly  applies  to  the  question  of  venue 
as  presented  by  the  pleadings  and  supported 
by  the  evidence  In  reference  to  the  existence 
of  lien  as  claimed  by  appellee  to  support  the 
venue  of  the  district  court  of  JVood  county, 
and  it  must  be  very  apparent,  when  thus  pre- 
smted,  that  said  law  only 'creates  a  lien  in 
favor  of  "any  person"  who  under  proper  con- 
tract has  "performed  labor  or  furnished 
material,  machinery  or  supplies,  used  in 
digging,  drilling,  torpedoing,"  etc.,  "any  oil 
or  gas  welL" 

[2]  It  is  contended  by  appellants  that  ap- 
pellee did  not  perform  labor  within  the  mean- 
ing of  said  law  so  as  to  confer  upon  him  the 
benefits  of  said  act,  because  he  did  not  al- 
lege and  prove  that  he  "performed  labor  or 
furnished  material,  machinery  or  supplies 
used  in  the  digging,  drilling,  operating,  com- 
pleting, maintaining  or  repairing  an  oil  or 
gas  well,"  etc.  This  contention  cannot  be 
sustained,  because  the  evidence  clearly  shows 
that  appellee  did  perform  such  services  un- 
der his  contract  of  employment  as  to  bring 


him  within  the  terms  and  provtaioas  of  said 
act,  namely: 
[3]  Appellee  testified  as  follows: 

"My  occupation  is  well  drilling.  I  am  an 
oil  well  driller  by  occupation.  Yes;  I  know 
B.  W.  Williams,  J.  W.  Shepperd,  C.  B.  Hood, 
and  I  have  seen  R.  A.  Davis  and  have  seen  E. 
Wiseman.  I  have  had  some  dealing  with  some 
of  these  parties;  that  is  to  say,  Mr.  Williams 
hired  me  to  drill  a  well  over  here,  as  I  nnder- 
stood  him,  at  Golden,  and  he  hired  me  to  do 
that  work  on  the  23d  day  of  September,  1919." 
"I  never  asked  him  who  composed  that  com- 
pany at  that  time,  but  later  I  found  out  that 
the  parties  mentioned  composed  the  company." 
"While  in  their  employ  the  first  thing  I  did 
for  them  was  unloading  the  rigs  off  of  a  flat 
car  at  Mineola.  I  left  the  rig  there,  and  it 
was  later  moved  to  the  location  at  Golden. 
That  rig  that  we  moved  oat  to  Golden  con- 
sisted of  the  draw  work,  the  engine,  rotary, 
piping  that  went  with  it  and  some  tools,  and 
there  was  about  right  around  2,500  feet  of 
10  and  8  inch  casing,  I  guess;  I  don't  remember 
just  exactly  the  amount.  After  we  got  this 
rig  to  Golden,  there  had  been  a  derrick 
built  there;  we  built  a  derrick  and  we  set  the 
rig  qp  and  dug  the  pit  That  was  in  Wood 
county.  Yes;  there  were  some  cables  or  some 
other  appliances  or  equipment  besides  those 
that  I  have  named  that  were  hauled  out  there; 
there  was  a  drill  cable  and  a  feed  pump  that 
goes  with  a  rig-  There  was  one  feed  pump  and 
a  drill  cable  that  goes  with  a  rig.  I  don't  re- 
member now  what  farm  it  is  on,  as  to  whether 
it  is  down  on  the  'lower  well.'  I  understand 
now  that  you  are  asking  me  about  the  lower 
well  first.  Tes;  that  machinery  is  still  there 
at  Golden,  and  I  suppose  it  is  just  like  we  put 
it  up.  I  have  not  been  over  there  in  a  right 
smart  while;  I  haven't  been  over  there  in  near 
a  month,  I  guess.  The  last  time  I  was  there 
it  was  up  just  like  we  left  it.  No;  it  is  not 
in  condition  to  operate  now,  but  it  would  be 
if  we  had  a  boiler  and  probaUy  a  day's  work 
on  it.  This  work  that  I  did  was  done  over  on 
that  rig  on  the  Adrian  farm,  in  Wood  county." 

See  Sanguinett  &  Staats  v.  Colo.  Salt  Co., 
150  S.  W.  490. 

However,  as  we  interpret  the  language  of 
the  section  above  referred  to,  the  lien  creat- 
ed by  same  does  not  extend  to  and  include 
the  property  described  in  appellee's  petition 
as  above  set  out,  as  the  act  under  discussion 
only  extends  the  lien  therein  provided  for  as 
to  material,  machinery,  or  supplies  to  such 
material,  machinery,  or  supplies  furnished 
by  the  laborer  or  mechanic  and  used  In  the 
digging,  drilling,  torpedoing,  operating,  com- 
pleting, maintaining,  or  repairing  any  such 
oil  or  gas  weU.  It  is  neither  alleged  nor 
proved  that  any  of  the  material,  machin- 
ery, or  supplies  described  in  appellee's  peti- 
tion were  furnished  by  appellee,  and  were 
used  in  the  digging  or  repairing  an  oil  or 
gas  well  owned  by  appellants,  or  that  the 
same  were  so  furnished  for  the  purpose  of 
being  so  used.  We  cannot  by  implicatloa 
or  by  an  interpretation  not  authorized  by 
the  plain  language  of  the  act  extend  the  iiro- 
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visions  of  same  beyond  tbat  whidi  it  Is  ap- 
parent the  Legislature  alone  Intended  same 
to  apply.  Fanners'  Elevator  Co.  v.  Advance 
Thresber  Co.,  189  S.  W.  1021;  Debenham  v. 
Short  et  al.,  190  S.  W.  1147. 

[4, 6]  Appellee  contends  that,  notwithstand- 
ing the  fact  that  he  did  not  furnish  any  of 
the  material,  machinery,  or  supplies  describ- 
ed In  his  petition  and  on  which  be  asserts  a 
lien  by  virtue  of  the  act  under  dlscussl9n, 
nevertheless  he  has  a  lien  on  all  of  said 
property  because  same  constitutes  "appur- 
tenances" for  the  purpose  of  drilling  an  oil 
well.  It  is  not  even  contended  by  appellee 
tbat  the  work  of  actual  drilling  the  well  was 
evOT  commenced,  but  that  only  such  prepara- 
tions to  begin  the  work  of  drilling  were  made 
as  the  material  and  supplies  furnished  would 
permit. 

We  are  of  the  opinion  that  said  act  does 
provide  for  such  lien  on  "appurtenances"  to 
an  oil  well,  gas  well,  building,  pipe  line, 
leasehold  interest,  and  land  used  In  operat- 
ing for  oil,  gas,  and  other  minerals,  for  labor 
performed  under  proper  contract  of  employ- 
ment %s  provided  for  by  said  section  1  of 
said  act,  but  we  are  unable  to  hold  from 
the  authorities  examined  by  us  that  the 
material,  machinery,  and  supplies  described 
In  api)ellee's  petition  constitute  appurtenanc- 
es within  the  meaning  of  the  lew. 

The  opinion  rendered  In  Shrader  v.  Garrd- 
nCT,  70  W.  Va.  780.  74'  S.  B.  990,  40  L.  R. 
A.  (N.  S.)  1146,  defines  an  "appurtenance" 
as  a  thing  belonging  to  and  going  with  the 
transfer  of  a  principal  thing,  used  with,  and 
dqiendent  upon,  the  thing  and  essential  to 
it  And  in  the  case  of  Whittelsey  v.  Porter, 
82  Conn.  95,  72  Atl.  593,  It  was  held  the 
word  "appurtenant"  means  attached  to  or 
belonging  to,  and  In  law  the  term  "appurt- 
enance" usually  means  something  appertain- 
ing to  another  tiling  as  principal,  and  pass- 
ing as  an  incident  to  such  principal.  Xow 
to  what  thing  as  principal  can  it  be  said 
that  the  materials,  machinery,  and  supplies 
described  In  aroellee's  petition  appertain 
or  is  an  Incident  to  such  principal  thing?  It 
cannot  be  said  tbat  they  are  an  Incident  to 
a  well  tbat  was  Intended  to  be  drilled,  or 
an  Incident  to  a  leasehold  Interest  which 
has  ceased  to  exist,  and  on  which  leasehold 
Interest,  If  same  existed  at  the  time  suit  was 
filed,  appellee  did  not  assert  or  seek  to  fore- 
close lien  provided  for  by  the  provisions  of 
said  act 

■  In  the  case  of  Bloom  v.  West,  3  Colo.  App. 
212,  32  Pac.  846,  it  is  held : 

"Technically,  property  tangible  and  corporeal, 
capable  of  sale  or  transfer,  and  of  use  in  any 
other  place  cannot  be  regarded  as  appartenant 
to  land." 

See  Ballew  v.  State,  26  Tex.  App.  483,  9 
S.  W.  765;  Johnson  v.  Naswortby  (App.)  16 


S.  W.  758;  Balcar  v.  Lee  County  Cotton  Oil 
Co.,  193  S.  W.  1094. 

We  therefore  hold  that  no  Hen  existed  at 
the  time  of  the  filing  of  suit  by  appellee  or 
now  exists  on  the  property  described  In  bis 
petition,  and  sustain  appellants'  assignments 
of  error. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  cause  remanded,  with  instruc- 
tions to  sustain  said  pleas  of  privilege  and 
to  enter  order  transferring  said  cause  as 
to  appellants  to  the  district  court  of  Collin 
county,  Tex. 

Reversed  and  remanded. 


LANCASTER  at  aL  v.  ROGERS  L   ADAMS 
et  al.  (No.  1256.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Nov.  17,  1921.    Rehearing  Denied 

Dec.  15,  1921.) 

1.  Carriers  ^=9229 (4)— Damages  against  isltlal 
carrier  estimated,  not  from  market  value  at 
connecting  point,  but  from  value  at  Intended 
destination. 

Damages  to  mules  shipped  to  market  re- 
sulting from  isjnry  and  delay  by  the  initial 
carrier  should  not  be  estimated  from  their 
market  value  at  the  point  for  transfer  to  a 
connecting  carrier,  where  because  of  their  dam- 
aged condition  the  shippers  diverted  them  to 
parties  at  another  destination,  but  from  their 
market  value  at  the  destination  to  which  they 
were  originally  billed,  and  when  they  would 
have  reached  that  place  by  ordinary  diligence. 

2.  Evidence  «=3474(15),  543(4)— Owner  could 
state  conditions  of  mules  shipped;  witness 
held  unqualiHed  to  state  market  value  of  car- 
load of  mules  at  point  of  destination. 

In  an  action  for  damages  from  the  negli- 
gent handling  of  a  carload  of  mules,  testimony 
of  one  of  the  owners,  who  accompanied  the 
shipment  and  had  been  in  the  business  for  25 
years,  as  to  size,  weight,  and  general  condition 
of  animals  before  and  after  alleged  injuries 
was  admissible,  but  his  testimony  as  to  his 
knowledge  of  market  values  at  times  prior  to 
that  when  sliipment  would  have  arrived  held 
insufficient  to  qualify  him  to  testify  as  to  mar- 
ket values. 

3.  Trial  <S=354( I)— Notation  on  bill  of  lading 
held  admissible  only  to  contradict  testimony 
that  no  such  notation  was  made. 

In  an  action  for  damages  for  the  negligent 
handling  of  and  failure  to  deliver  promptly 
to  a  connecting  carrier  a  carload  of  mules  con- 
tracted to  be  shipped  over  defendants'  railroad, 
a  notation  on  the  bill  of  lading  to  the  second 
carrier,  "Stock  all  in  bad  shape,  none  killed," 
if  admissible,  should  have  been  limited  to  its  ef- 
fect as  tending  to  contradict  testimony  that  no 
such  notation  had  been  made  by  defendants. 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty;  Ballard  Coldwell,  Judge. 
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Action  by  Rogers  &  Adams  and  others 
against  J.  L.  Lancaster  and  another,  as  re- 
ceivers of  the  Texas  &  Padflo  Railway,  and 
the  Panhandle  &  Santa  F6  Railway  Company. 
Judgment  for  the  Panhandle  &  Santa  T6 
Railway  Company  but  against  the  receivers, 
and  the  latter  appeal.  Reversed  and  remand- 
ed as  to  the  receivers,  but  affirmed  as  to  the 
Panhandle  &  Santa  Fd  Railway  Company. 

S.  K.  Russell,  of  El  Paso,  for  appellants.   > 
Volney   M.   Brown,  E.   M.   Whitaker,  ana 

Tumey,  Burges,  Culwell,  Holllday  &  PoUard, 

all  of  El  Paso,  for  appellees. 


WALTHALL.  J.  This  Is  an  action  brought 
by  Rogers  &  Adams  against  J.  L.  Lancaster 
and  O.  L.  Wallace  as  receivers  of  the  Texas 
4  Pacific  Railway,  together  with  the  Pan- 
handle &  Santa  F4  Railway  Company,  to  re- 
cover damages  by  reason  of  the  alleged  neg- 
ligent handling  of  a  carload  of  34  head  of 
mules  originally  contracted  to  bb  shipped 
over  the  Texas  &  Pacific  Railway  from  El 
Paso,  Tex.,  to  Chilllcothe,  Tex.,  via  Sweet- 
water, but  diverted  by  the  shippers  at  Sweet- 
water to  Adrian,  Tex.  The  negligent  acts 
charged  against  the  receivers  and  submitted 
to  the  lury  are  rough  handling  and  delay  In 
transit,  and  failure  to  promptly  deliver  the 
animals  to  the  Panhandle  &  Santa  F6  at 
Sweetwater 

It  was  alleged  that  the  mules  were  shipped 
for  sale  at  Chilllcothe,  but,  as  a  result  of  the 
damages  alleged  to  have  been  caused  as  a 
result  of  rough  handling  and  delay  prior  to 
their  arrival  and  unloading  at  Sweetwater, 
it  became  necessary  to  reload  them  and  ship 
them  to  Adrian  for  pasturage,  to  be  gotten 
in  proper  condition  for  the  market  As 
against  the  Panhandle  &  Santa  F6  it  was 
allaged  that  it  negligently  failed  to  promptly 
receive  the  mules  for  shipment. 

The  receivers  pleaded  general  denial,  and 
specially  certain  stipulations  in  the  shipping 
contract  in  which  it  was  agi'eed  that  such 
live  stock  was  not  to  be  transported  at  any 
particular  speed,  within  any  specified  time, 
nor  delivered  at  destination  at  any  particular 
hour  or  in  time  for  any  particular  market 

The  receivers  further  answered  that  while 
Cbiliicothe  was  the  final  destination  of  the 
shipment  they  did  not  agree  nor  contract  to 
transport  said  animals  to  GhilUcothe,  but  un- 
dertook to  transport  them  only  to  .Sweet- 
water, a  point  on  their  own  line  of  railroad, 
and  that  their  contract  is  not  a  through  con- 
tract of  shipment;  alleged  that  they  trans- 
ported the  animals  to  Sweetwater  with  ordi- 
nary care,  diligence,  and  dispatch,  where 
same  would  have  been  promptly  delivered  to 
the  next  succeeding  carrier  for  shipment  to 
Ohillicothe  except  for  the  interference  of  ap- 
pellees, who  voluntarily  and  arbitrarily  re- 
consigned    said    shipment    to   Adrian    from 


Sweetwater  upon  the  arrival  of  the  animals 
at  Sweetwater,  and  under  a  new  and  differ- 
ent contract  with  the  Panhandle  &  Santa  F6 
Railway  Company,  to  which  dmtract  they 
were  not  a  party,  and  denied  liability  under 
said  contract. 

The  case  was  tried  with  the  aid  of  a  Jury, 
and  submitted  on  special  issues.  On' issues 
submitted  the  jury  found  that  the  mules  were 
da;naged  $29  per  head  on  account  of  rongb 
handling,  and  further  damaged  fl  per  bead 
on  account  of  driay  by  the  receivers.  The 
Jury  found  in  favor  of  the  Panhandle  &  Santa 
F4  Railway  Company.  Judgment  was  ren- 
dered in  favor  of  appellees  against  the  re- 
ceivers in  the  sum  of  $1,020,  and  in  favor  of 
the  Panhandle  &  Santa  V6  Railway  Company, 
and  the  receivers  alone  appeal. 

Germane  to  one  or  more  of  their  19  as- 
signments of  error,  appellants  rest  their  ap- 
peal upon  10  proiMsltlons. 

The  first,  third,  fourth,  fifth,  and  sixth 
propositions  may  be  considered  together.  The 
sliipment  in  question  orlgnated  at  El  Paso  on 
the  Texas  &  Pacific  Railroad,  and  the  receiv- 
ers agreed  to  transport  same  from  E3  Faso  to 
Sweetwater,  consigned  to  appellees  at  Chil- 
llcothe. When  the  animals  reached  Sweet- 
water appellees  instructed  the  railroad  em- 
ployees not  to  let  the  mules  go  on  to  Chllli- 
cotbe,  but  to  hold  them  in  the  pens  at  Sweet- 
water pending  further  instruction.  At  the 
end  of  about  two  days  appellees  had  the 
destination  of  the  shipment  changed  from 
Cbiliicothe  to  Adrian,  and  the  animals  then 
went  forward  from  Sweetwater  to  Adrian 
over  the  Panhandle  &  Santa  F6  Railway, 
under  a  new  bill  of  lading. 

In  submitting  to  the  Jury  the  issue  of  dam- 
ages sustained  by  reason  of  rough  handling 
and  delay  on  the  Texas  &  Pacific  Railroad, 
the  court  submitted  the  issue  on  the  market 
value  of  the  mules  at  Chilllcothe,  and  the 
damages  found  by  tb^  Jury  were  estimated 
from  the  evidence  as  to  the  market  values  of 
tlie  mules  at  Cbiliicothe.  It  is  the  conten- 
tion of  appellants  that  the  damages  sustained 
while  on  the  Texas  &  Pacific  Railroad,  if 
any,  should  have  been  estimated  from  the 
market  values  of  the  mules  at  Sweetwater, 
the  point  of  diversion  of  the  shipment  and 
not  at  Cbiliicothe,  the  original  plont  of  desti- 
nation. The  point  raised  in  the  propositions 
does  not  go  to  the  form  of  the  charge  in 
which  the  values  were  submitted,  but  to  the 
place  from  which  the  values  are  taken,  in 
fixing  the  damages. 

The  Jury  found  that  the  mules  were  dam- 
aged In  their  market  value  by  reason  of 
rough  handling  and  delay,  and  that  all  of  the 
damages  that  were  sustained  during  the  en- 
tire transportation  occurred  while  in  transit 
on  the  Texas  &  Pacific  Railroad.  l%e  evi- 
dence further  shows  that  tbe  mules  were  be- 
ing shipped  to  market  at  Chilllcothe,  and 
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that  by  reason  of  the  damaged  condition  of 
the  mules  when  they  reached  Sweetwater 
appellees  diverted  the  shipment  to  their  i>as- 
tures  at  Adrian. 

[1]  We  have  concluded  that  the  court  was 
not  in  error  in  establishing  the  amount  of 
the  damages  by  the  market  values  of  the 
mnles  of  ChiUlcothe.  That  was  the  point  of 
destination  of  the  shipment.  The  mules  were 
i-ousigued  to  appellees  at  ChiUlcothe.  There 
H  nothing  to  Indicate  that  the  shippers  and 
the  carrier,  In  originally  billing  the  shipment, 
had  any  point  m  contemplation  other  than 
ChiUlcothe,  as  the  point  of  destination.  It 
is  the  rule,  as  we  understand  it,  that  the 
point  of  destination  is  the  place  where  the 
damages  are  to  be  estimated,  and  by  the 
market  value  of  the  mules  when  they  would 
have  reached  that  place  by  ordinary  diligence. 
Certainly  the  mere  fact  that  the  shipment 
was  diverted  at  Sweetwater,  or  that  Sweet- 
water was  the  point  on  appellant's  line  of 
railroad  to  whi<di  appdlants  were  to  trans- 
port and  deUver  the  8hlpm«tt  on  the  consign- 
ment of  the  shipment  to  ChiUlcothe  would 
not  change  the  rule  as  to  the  point  where 
the  values  should  be  taken  In  estimating  the 
damages.  Tex.  &  Pac.  By.  Co.  v.  Tracy,  38 
Tex.  Civ.  App.  327,  85  8.  W.  833 ;  St  L.  & 
S.  F.  &  T.  Ry.  V.  Adams,  65  Tex.  Civ.  App. 
245.  118  S.  W.  1155 ;  Texas  &  Pacific  By.  Co. 
V.  Shipman,  98  S.  W.  449 ;  M.  K.  &  T.  Ry.  Co. 
V.  Carpenter,  52  Tex.  Civ.  App.  586,  114  S. 
W.  900;  Texas  &  Pacific  Ry.  C6.  v.  Stewart, 
43  Tex.  Civ.  App.  399,  96  S.  W.  106;  G.,  H. 
&  S.  A.  By.  Co.  V.  Cobb  &  McCrory,  126  S.  W. 
63;  H,  &  T.  C.  B.  Co.  v.  Roberts,  60  Tex. 
Civ.  App.  145, 126  S.  W.  890 ;  Scott  v.  Texas 
Cent  R.  Co.,  60  Tex.  Civ.  App.  281,  127  S. 
W.  819.  We  are  of  the  opinion  that  the  cases 
to  which  we  are  referred  by  appellant  do  not 
state  a  different  rule  from  that  expressed 
above.    We  need  not  review  them. 

[2]  The  second  proposition  questions  the 
qualification  of  the  witness  Bogers  to  testify 
as  to  the  market  value  of  the  mules  at  ChU- 
licotbe.  The  shipment  was  made  about  the 
lOtli  day  of  March,  1920,  and  should  have 
arrived  at  ChiUlcothe  a  few  days  thereafter. 
Rogers  was  one  of  the  owners  of  the  mules, 
and  accompanied  the  shipment.  He  was  In 
the  business  of  buying,  shipping,  and  selUng 
mules,  and  had  been  in  that  business  for 
25  years.  He  testified  to  the  sizes  and 
weights  of  the  males  and  their  general  con- 
dition at  the  time  and  during  the  shipment. 
He  testified  that  he  knew  the  market  value 
of  the  mules  at  ChilUcothe  at  the  time  and 
in  the  condition  they  would  have  arrived 
with  usual  and  ordinary  treatment,  stating 
their  values.  Witness  testified  to  the  way 
the  shipment  was  handled  en  route  from  El 
Pasoato  Sweetwater  and  the  delays  on  the 
cars  after  loading,  and  said : 


"I  know  from  my  experience  in  handling  and 
shipping  and  seUing  and  buying  such  mules  as 
these  how  much  that  damages  them  per  head. 
It  damages  them  $40  to  $60  apiece." 

He  did  not  see  any  mules  of  same  class  as 
his  mules  bought  and  sold  in  ChilUcothe  dur- 
ing same  month  the  mules  in  question  were 
shipped.  Had  sold  80  cars  of  mnles  at  Chil- 
Ucothe, but  the  closest  time  at  sudi  sales 
was  the  year  before.    Witness  said: 

"I  saw  other  mules  sold  there  about  that 
time  beside  what  I  shipped  there  [meaning,  as 
we  take  it,  at  the  times  of  bis  shipments].  I 
was  there  in  January,  and  saw  some  mules  sold 
in  Chillicothe.  Some  were  better  and  some 
not  so  good  as  these.  *  *  *  I  shipped  a 
car  there  in  February  to  a  man  who  did  sell 
them,  and  I  received  the  money  for  them.  As 
to  what  investigation  I  made  in  that  territory, 
why  I  went  there  in  January  to  see  the  condi- 
tion of  the  market.  I  was  figuring  on  shipping 
mules.  I  went  there  and  stayed  four  days, 
saw  some  mules  sold  in  OhiUicothe,  and  made 
inquiries  of  people  engaged  in  that  business.  I 
base  my  knowledge  of  market  values  on  all 
these  things.  •  •  •  Yes,  sir;  there  is  a  reg- 
ular market  there  for  mules  all  the  time,  a  good 
market." 

WhUe  the  proposition  «Df  appellant  goes 
more  to  the  wtight  of  the  evidence  than  to 
its  admissibiUty,  we  wiU  consider  it  as  to 
its  sufficiency  as  showing  knowledge  of  the 
market  value  of  the  mules  at  ChiUlcothe  at 
the  time  the  shipment  should  have  reached 
there,  the  latter  part  of  March,  1920. 

Our  Supreme  Court,  in  Southern  Pacific 
Ry.  Co.  V.  Maddox  &  Co.,  76  Tex.  800,  12  S. 
W.  816,  said  that  before  a  witness  should  be 
permitted  to  testify  as  to  values  it  should  be 
made  to  appear  that  the  witness  is  in  pos- 
session of  such  information  as  to  values  as 
wUl  enable  him  to  form  an  lntel]igent  opin- 
ion. The  values  the  witness  should  be  permit- 
ted to  speak  to  should  be  the  market  values  of 
the  animals,  if  there  is  a  market  value,  at 
the  time  and  place,  when  and  where  the  val- 
ues are  to  be  fixed,  In  order  to  ascertain  the 
damages  sustained.  The  evidence  shows 
there  was  a  market  for  these  mules  at  Chil- 
licothe, but  it  is  not  at  aU  clear  if  there  is 
any  evidence  that  there  was  a  market  value 
at  ChilUcothe  for  the  mules  In  their  damaged 
condition. 

The  evidence  of  the  witness  as  to  the  size, 
weight,  and  general  condition  of  the  animals 
before  and  after  their  aUeged  injuries  was 
admissible.  That  the  witness  had  shipped 
mules  to  ChUUcothe  the  year  before  this 
shipment  was  made;  had  seen  some  mules 
sold  In  that  market  in  January ;  InformatloQ 
the  witness  had  obtained  from  persons  who 
claimed  to  be  familiar  with  the  market  that 
he  had  shipped  a  carload  of  mules  to  an- 
other to  sell  at  OhiUicothe  in  February,  1920, 
and  knew  only  what  money  he  had  received 
for  his  mules— none  or  all  of  these  facta 
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would  qualify  the  witness  to  state  that  tlie 
mules  were  worth  (150  each,  or  that  their 
values  were  reduced  $40  or  $50  each,  in  the 
mule  market  at  Chillicotfae,  by  reason  of  their 
injuries;  nor  would  such  Information  as 
above  qualify  the  witness  to  state  the  market 
values  of  the  mules  at  ChiUicothe  whether  un- 
injured or  in  their  injured  condition,  in  the 
latter  part  of  March,  1920.  The  value  of  the 
mules  before  and  after  the  injuries  must  have 
reference  to  their  market  values  at  ChiUi- 
cothe, the  place  within  the  contemplation  of 
the  shipper  and  carrier  at  the  time  of  entering 
Into  the  shipment  contract  Texas  &  Padflc 
Ry.  Co.  V.  Amett,  40  Tex.  Civ.  App.  76,  88  S. 
W.  448;  Texas  &  New  Orleans  By.  v.  White, 
25  Tex.  Civ.  App.  278,  62  S.  W.  133. 

The  test  of  the  values  In  fixing  the  dam- 
ages is  what  the  mules  would  iiave  brought 
in  the  ChiUicothe  market  at  the  time  they 
would  have  reached  their  destination,  be- 
fore and  after  their  injuries.  The  record 
does  not  disclose,  in  our  opinion,  by  any  com- 
petent evidence,  that  the  witness  Rogers 
knew  the  market  values  of  the  mules  in  their 
uninjured  and  injured  conditions  in  the  ChU- 
licothe  market  in  the  month  of  March,  1920, 
or  within  such  time  as  to  enable  him  to  state 
the  market  values  of  the  mules  at  that  tima 
Rogers  was  the  only  witness  offered  on  the 
market  values  of  tbe  animals. 

[3]  While  we  think  the  same  conditions 
may  not  arise  on  another  trial  under  which 
the  notation  on  the  margin  of  the  Panhandle 
&  Santa  F6  RaUway  Company  bill  of  lading, 
"Stock  aU  In  bad  shape,  none  kUled,"  was 
admitted  in  evidence  against  the  receivers, 
as  complained  of  in  propositions  7  and  8,  we 
think  it  weU  to  say  that  if  the  notation  was 
admissible  for  any  purpose  as  against  the  re- 
covers, it  should  have  been  limited,  we  think, 
as  tending  to  contradict  some  statements  of 
the  witness  Arnold,  to  the  effect  that  no  no- 
tation such  as  alxyve  had  been  made  by  the 
receivers. 

Judge  HARPER  is  of  the  opinion  that  it 
was  also  error  to  admit  the  notation  on  tbe 
waybill  as  to  the  condition  of  the  mules  when 
received  by  the  Santa  F6  Eailway  Company, 
because  there  was  no  proof  of  its  authentic- 
ity. Patterson  v.  Gulf,  etc,  Ry.  Co.,  126  S. 
W.  330;  El  Paso  Grain  &  Milling  Co.  v. 
Lawrence,  214  S.  W.  615. 

We  need  not  discuss  propositions  9  and  10. 

For  the  reason  that  the  record  does  not 
disclose  the  market  values  of  the  mules  at 
ChiUicothe  by  any  competent  evidence,  the 
case  is  reversed  and  remanded. 

On  Motions  for  Rehearing  on  the  Part  of 

Rogers  &  Adams,  and  the  Panhandle 

&  Santa  F6  Railway  Company. 

The  motion  for  rehearing  of  appeUees,  Rog- 
ers &  Adams  is  overruled,  and  the  motion 


for  rehearing  of  the  Panhandle  &  Santa  F6 
RaUway  Company  is  sustained,  and  tbe  Judg- 
ment in  ita  favor  i&  affirmed. 


GREEN  V.  PARTIN.    (N«.  717.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
Oct  27, 1921.) 

1.  Venae  <S=»8— Fraud  of  seller  held  to  have  oc- 
curred In  county  of  his  residence. 

Where  all  details  of  proposed  purchase  of 
land  were  had  in  Rusk  county,  and  a  check  was 
drawn  and  delivered  to  a  third  person  in  such 
eonnty  to  guarantee  the  carrying  out  of  tbe 
sale  of  land  in  such  eoonty,  and  the  adler  of 
the  land  fraudulently  obtained  possesaion  of 
the  check  in  such  county  and  cashed  it  at  a 
back  therein,  and  sncb  bank  sent  the  check  to 
a  bank  in  another  county,  where  purchaser  re- 
sided, for  collection,  a  plea  of  privilege  by  the 
defendant  should  have  been  sustained  in  ac- 
tion brought  by  the  purchaser  in  the  county  of 
bis  residence  to  recover  the  amount  of  the 
check,  the  fraud,  if  any,  occurring  in  the  coun- 
ty where  the  check  was  obtained  and  cashed 
by  tbe  defendant  under  Rev.  St  arts.  1830, 
1903,  2308. 

2.  Pleading  «=9lll — Facts  relied  en  to  show 
exception  to  venue  statute  In  county  of  de- 
fendant's residence  muit  be  provea. 

Where  tbe  jurisdiction  of  the  person  of  a 
defendant  is  claimed  under  some  exception  to 
the  general  statute  of  venue,  and  he  pleads  the 
privilege  of  being  sued  in  the  county  of  his 
domicile,  to  deprive  him  of  that  right  the  facts 
relied  on  should  be  not  only  alleged,  but  also 
proven,  under  Rev.  St  arts.  1830,  1903,  and 
2806. 

Appeal  from  Nacogdoches  County  Conrt; 

J.  M.  Marshall,  Judge. 

Suit  by  C.  J.  Partin  against  Early  Green. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  witli  instrac- 
tlons. 

James  Gray,  of  Henderscm,  and  S.  M.  Ad- 
ams, of  Nacogdoches,  for  appellant. 

Bates  &  Bates,  of  Nacogdoches,  for  appel- 
lee. 

O'QUINN,  J.  C.  J.  Partin  sued  Earlj- 
Green  in  the  county  court  of  Nacogdoches 
county  for  ^00.  The  suit  grew  out  of  a 
land  trade  made  by  tbe  parties  at  Pyrtle,  in 
Rusk  county,  Tex.,  in  which  Partin,  who 
lived  in  Nacogdoches  county,  entered  into  an 
agreement  with  Green,  who  lived  In  Rusk 
county,  to  purchase  from  Green  81.1  acres 
of  land  situated  in  Rusk  county  for  $1,838, 
to  be  paid  therefor  if  Partin  exercised  his 
option  to  buy  on  or  before  December  1,  1919, 
and  each  of  said  parties  put  up  his  check  as 
earnest  money  with  one  W.  H.  Whlttington 
of  .Pyrtle,  Rusk  county,  in  tbe  sum  of*$30b. 


^z^For  other  cases  see  same  topic  and  KBY-NDMBBR  in  ail  Key-Numbered  Digests  aod  Indexes 
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to  goarautee  the  carrrlns  out  of  the  contract  I  lat  I  wonld  rent  the  «am«  on  one-third  and 


ot  sala  Fartin  execnted  his  check  for  $300 
on  a  hank  at  Nacogdoches,  and  delivered 
same  to  said  Whlttlngton  to  be  held  by  him 
lutU  December  1,  1919,  or  until  said  con- 
tract was  carried  ont,  but  to  be  returned  to 
him  if  Green  should  fail  or  refuse  to  fulfill 
his  part  of  the  contract 

Partln  alleged  that  on  October  80,  1919, 
the  defendant,  Green,  fraudulently  obtained 
possession  of  said  check  and  cashed  same, 
and  appropriated  the  proceeds  thereof  to  his 
own  use.  Defendant,  Green,  duly  filed  his 
plea  of  privilege  to  be  sued  in  the  connty  of 
his  residence,  Busk  county,  which  plaintiff 
controTorted  as  follows: 

(1)  "That  the  said  plea  of  privilege  filed  by 
the  plaintiff  herein  ought  not  to  be  considered 
by  the  court,  In  that  the  transaction  upon  which 
this  suit  is  based  is  one  of  fraud,  the  fraud 
having  been  perpetrated  in  Nacogdoches  coun- 
ty, Tex.,  by  the  defendant,  who,  after  having 
fraudulently  obtained  a  check  drawn  by  the 
plaintiff  on  his  account  in  the  Stone  Fort  Na- 
tional Bank  of  Nacogdoches,  Tex.,  presented 
said  check  to  the  said  bank  at  its  place  of  busi- 
ness in  the  city  of  Nacogdoches  for  collection, 
which  the  said  bank  then  and  there  paid  to  the 
defendant,  who  then  and  there  fraudulently  con- 
verted said  check  and  the  proceeds  therefrom, 
which  was  the  property  of  plaintiff,  to  his,  the 
defendant's,  own  use  and  benefit." 

(2)  "That  said  plea  of  privilege  Is  not  one 
based  upon  facts  that  would  allow  the  transfer 
of  this  case  under  article  1903  of  the  Revised 
Statutes,  in  that  this  cause  i^  one  based  upon 
fraud,  and  is  an  exception  to  the  statute  of  ex- 
clusive venue  in  the  county  of  one's  residence 
mentioned  in  articles  1830  and  2308;  that  said 
fraud  was  perpetrated  in  Nacogdoches  county, 
Tex^  by  said  defendant  fraudulently  presenting 
and  cashing  said  check  at  the  Stone  Fort  Na- 
tional Bank  in  the  city  of  Nacogdoches,  and  ap- 
propriating the  proceeds  therefrom  to  his  own 
use  and  benefit,  and  the  venue  of  said  cause  is 
governed  by  the  rule  under  subdivision  7  of 
article  1830,  Revised  Statutes." 

The  court,  after  hearing  the  evidence  sub- 
mitted by  ttie  parties,  overruled  said  plea 
of  privilege,  to  which  action  of  the  court 
defendant  excepted,  .and  has  appealed  to  this 
court 

Plaintiff,  Partin,  testified  that  he  lived  In 
Nacogdoches  county,  but  in  the  fall  of  1919 
was  in  Rusk  cotmty  prospecting  for  a  loca- 
tion; that  he  met  defendant.  Green,  who 
lived  near  Pyrtle  in  said  Rusk  county,  and 
agreed  with  him  to  buy  his  91.1  acres  of 
land  for  $1,838.    He  said: 

"I  told  him  that  I  would  buy  his  place  on  the 
terms  stated  if  I  made  good  at  picking  cotton 
in  West  Texas,  I  told  him  that  I  did  not  know 
whether  or  not  I  could  buy  the  place  before  De- 
cember 1st.  Mr.  Green  stated  that  he  could 
not  wait  that  long  on  the  deal  unless  he  knew 
that  I  would  buy  the  place,  as  that  would  be 
too  late  for  him  to  secure  a  good  renter  for  the 
next  year;  so  I  made  him  the  proposition  that 
if  I  was  unable  to  buy  the  place  on  December 


one-fourth  for  the  year  1920.  He  accepted  the 
proposition  and  we  went  to  Pyrtle,  Tex.,  and 
each  of  us  placed  a  $300  checli,  payable  to  the 
ether's  order,  with  Mr.  W.  H.  Whittington,  con- 
ditioned that  In  the  event  either  failed  to  car- 
ry out  his  contract  the  other  should  receive 
the  forfeit.  This  was  on  September  15,  1919. 
After  putting  this  forfeit  up  with  Mr.  Whit- 
tington, I  went  to  West  Texas,  and  after  I  stay- 
ed ont  in  West  Texas  a  while  I  saw  that  I  was 
not  going  to  be  able  to  buy  the  place,  and  im- 
mediately wrote  Mr.  Green  a  letter  stating  that 
I  would  not  be  able  to  buy  the  place,  but  that 
I  would  rent  it  from  him,  but  that  I  did  not 
want  to  knock  him  out  of  a  sale  of  the  same, 
and  that  if  he  got  a  chance  to  sell  it  I  would 
rent  me  another  place.  *  *  *  I  wrote  Mr. 
Green  the  latter  psrt  of  October.  •  •  *  I 
thought  that  if  he  sold  to  some  one  else  I 
would  get  my  money  back,  and  I  did  not  dream 
that  Mr.  Green  would  cash  my  check.  My  check 
was  given  on  the  Stone  Fort  National  Bank 
at  Nacogdoches,  Tex.  I  never  gave  Mr.  Green 
any  authority  to  cash  my  check.  In  fact,  I 
did  not  know  that  it  had  been  cashed  untU  I 
had  my  bank  book  balanced.  •  ♦  *  We  agreed 
that  Mr.  Whittington  was  to  turn  the  forfeit 
over  to  the  party  entitled  to  it  on  December 
1,  1919,  In  the  event  there  was  a  forfeit.  I 
know  where  the  First  National  Bank  of  Hen- 
derson, Tex.,  is.  It  is  located  In  Henderson, 
Rusk  connty,  Tex.  Yes,  the  check  shows  to 
have  been  indorsed  October  80,  1919,  by  the 
First  National  Bank  of  Henderson,  Texas, 
and  is  punctured  '11—1—19,'  and  indorsed, 
'Early  Green.'  •  •  *  Mr.  Green  never  made 
or  offered  to  make  me  a  deed  to  the  land,  and 
be  refused  to  rent  the  same  to  me  as  contract- 
ed by  him.  Green  presented  my  check  on  Oc- 
tober 30,  1919,  30  days  before  our  trade  was 
to  be  carried  out.  The  check  was  sent  by  the 
First  National  Bank  of  Henderson  to  the  Stone 
Fort  National  Bank  of  Nacogdoches,  at  Nacog- 
doches, Tex.,  which  bank  paid  said  check  No- 
vember 1,  1919,  to  the  First  National  Bank  of 
Henderson.  •  *  •  1  never  met  Mr.  Green 
until  this  transaction,  nor  had  I  ever  seen  Mr. 
Whittington  that  I  know  of  until  the  morning 
that  we  went  in  his  store  at  Pyrtle  and  left  the 
checks  with  him." 

It  was  also  shown  by  the  testimony  of  one 
B.  L.  Wise,  who  witnessed  the  check,  and  W. 
B.  Whittington  that  the  checks  given  by  each 
party  to  the  proposed  deal  were  drawn  at 
Pyrtle,  in  RuBk  county,  and  left  with  Whit- 
tington, who  was  a  merchant  at  Pyrtla 
Whittington  further  testified  that  when 
Green  presented  to  him  the  communication 
from  Partin  to  Green,  stating  that  he  (Par- 
tin)  would  not  be  able  to  purchase  the  land, 
he  (Whittingtim)  delivered  Fartin's  check  to 
Green.  Defendant,  Green,  testified  that  he 
lived  in  Rusk  county,  Tex.,  and  so  resided 
on  September  16, 1919,  when  the  contract  was 
made,  and  continuously  up  to  the  time  of 
the  trial  of  the  case. 

[1]  It  la  thus  seen,  from  the  plaintiff's  own 
testimony,  that  all  the  details  of  the  pr(H>oBed 
pTirchase  were  had  in  Rusk  connty,  Tex.,  and 
that  the  check  was  drawn  and  delivered  to 
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Whittingtcm  In  Rusk  county  and  delivered  by 
Whlttlngton  to  Green  In  Rusk  county,  and 
that  Green  casbed  the  check  at  the  First  Na- 
tional Bank  of  Henderson,  in  Rusk  county, 
nnd  that  raid  bank  sent  the  chock  to  the  Stone' 
Fort  National  Bank  at  Nacogdoches  for  col- 
lection, where  same  was  paid  to  the  First  Na- 
tional Bank  of  Henderson.  None  of  these 
things,  other  than  the  paying  of  the  check  by 
the  Stone  Fort  National  Bank  of  Nacogdoches, 
to  the  First  National  Bank  of  Henderson, 
took  place  in  Nacogdoches  county,  and  If 
there  was  any  fraud  on  the  part  of  Green 
In  securing  the  possession  of  the  check  from 
Whlttlngton  at  Pyrtle  or  in  cashing  same, 
it  also  took  place  in  Rusk  county,  as  it  does 
not  appear  from  the  record  that  Green  was 
ever  in  his  life  in  Nacogdoches  county. 

[2]  The  evidence  in  the  case  does  not  sup- 
port the  allegations  of  plaintiff  in  contro- 
verting defendant's  plea  of  privilege.  The 
right  to  maintain  a  suit  in  a  county  other 
than  that  in  which  the  statute  fixes  the  venue 
must  depend  upon  the  existence  of  the  facta 
which  constitute  an  exception  to  the  statute, 
and  not  upon  the  mere  averment  of  such 
facts.  Where  the  jurisdiction  of  the  person 
of  a  defendant  is  claimed  under  some  ex- 
ception to  the  general  statute  of  venue,  and 
he  pleads  the  privilege  of  being  sued  in  the 
county  of  his  domicile,  as  provided  by  that 
statute,  to  deprive,  him  of  that  right  the 
facts  relied  on  should  be  not  only  alleged, 
but  also  proven. 

The  court  erred  in  overruling  defendant's 
plea  to  the  Jurisdiction.  Same  should  have 
been  sustained,  and  the  cause  transferred  to 
the  county  court  of  Rusk  county,  and  we  will 
here  reverse  the  Judgment  and  remand  the 
case,  with  Instructions  to  the  trial  court  to 
transfer  this  cause  to  the  county  court  of 
Rusk  county,  Tex. 


LANCASTER  et  al.  v.  SALE.     (No.  1261.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Nov.  23,  1921.-    Rehearing  Denied 

Dec.  16,  1921.) 

1.  RallroaiSs  <@=»4II  (5)— Neglioence  essential 
to   recovery  for   killing  animal   at  crossing. 

To  render  a  railroad  company  liable  for 
killing  an  animal  at  a  public  cro<;sing,  the  evi- 
dence must  show  negligence  on  the  part  of  the 
railroad  proximately  causing  the  injury. 

2.  Railroads  ®=»4I5(2)— Failure  to  use  ordi- 
nary care  to  discover  animal  on  track  negli- 
gence.    . 

If  nn  animal  going  on  the  railroad  track  at 
a  crossing  could  have  been  discovered  by  the 
exercise  of  ordinary  diligence  on  the  part  of 
trainmen,  or  was  discovered  in  time  to  liave 
avoided  injury,  it  was  the  trainmen's  duty  to 


have  used  ordinary  care  to  have  dona  so,  and 
a  failure  so  to  do  would  justify  a  finding  of 
negligence. 

3.  Railroads  <3=>443(7)— Trial  oourt  may  con' 
sider  evidence  matt  favorable  to  owner  of 
aninal  killed  In  determining  question  of  BOf- 
llgence. 
In  an  action  for  killing  a  cow  at  a  public 
crossing,  the  trial  court  had  a  right  to  consider 
the  evidence  most  favorable  for  the  plaintiff  in 
determining  whether  the  cow  could  liave  been 
seen  by  the  engineer  at  such  a  distance  as  to 
enable  him  to  avoid  Injury,  and  in  determining 
whether  the  train  was  slowed  down,  and  it  was 
also  within  the  province  of  the  court  to  deter- 
mine from  the  evidence  the  facts  of  negUcenee 
and  proximate  cause. 

Appeal  from  CTounty  Court,  Martin  Ooonty ; 
A.  O.  Odom,  Judge. 

Suit  by  J.  R.  Sale  against  J.  L.  Lancaster 
and  another,  as  receivers  of  the  Texas  A 
Pacific  Railway  Company.  Judgment  for 
I)lalntiff,  and  defendants  appeal.   AtHrmed. 

Jno.  B.  Howard,  of  Pecos,  for  appellants. 
Morrison  k  Morrison,  of  Big  Spring,  for 
appellee. 


WALTHALL,  J.  This  suit  was  brought 
by  appellee  against  appellants  as  receivers  of 
the  Texas  &  Pacific  Railway,  to  recover  the 
value  of  a  cow  alleged  to  be  of  the  value  of 
$150,  killed  by  ^railroad  freight  train  of  the 
receivers,  at  a  public  road  crossing  near  Stan- 
ton. 

[1]  The  case  was  originally  filed  and  tried 
in  the  Justice  of  the  peace  court,  a  Judgment 
there  rendered  in  favor  of  appellee  in  the 
sum  of  $150,  notice  of  appeal  was  given 
by  appellants,  and  the  appeal  duly  perfected 
to  the  county  court.  The  case  was  tried  de 
novo  in  tlie  county  court  without  a  Jury,  re- 
sulting in  a  Judgment  in  favor  of  appelle<! 
In  the  same  amount  as  in  the  lower  court. 
Appellants  gave  notice,  and  Itave  perfected 
an  appeal  to  this  court  No  finding  of  facts 
by  the  trial  court  is  found  in  the  record. 
Only  one  proposition  is  presented,  namd.v : 
Where  an  animal  is  Mlled  at  a  point  not  re- 
quired to  be  fenced,  negligence  on  the  part 
of  the  railroad  proximat^y  causing  the  in- 
Jury  must  be  rtiown  to  Justify  recovery.  The 
proposition  is  not  controverted  by  appellee, 
but  he  Insists  that  the  evidence  of  negligenc<> 
is  suQlcient  to  support  the  Judgment. 

The  evidence  shows  without  controversy 
that  the  animal  was  killed  by  one  of  appel- 
lants' freight  trains  at  a  public  road  cross- 
ing; that  the  train  that  struck  the  cow 
was  going  east;  that  there  was  nothing  to 
obstruct  the  view  of  the  cow  at  the  crossing 
in  coming  from  the  west  for  at  least  500 
yards. 
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The  witness  Dldklsson  testified: 

"I  was  in  my  jitney  (automobile)  corniuK  to 
town,  and  I  beard  a  train  blow  (or  the  sta- 
tion, and  I  speeded  my  ear,  as  the  railroad  ran 
parallel  along  there  for  quite  a  distance;  I  had 
my  old  jitney  up  to  all  she  would  stand,  and 
was  trying  to  ran  a  race  with  the  train,  and  it 
beat  me.  After  the  train  blew  for  the  station 
10  or  12  telegraph  poles  from  the  crossing, 
and  just  before  it  got  to  the  crossing,  I  heard 
it  give  the  stock  alarm  signal.  I  could  not  tell 
how  far  the  engine  was  from  the  crossing 
when  the  engine  sounded  the  stock  alarm 
whistle.  He  was  running  pretty  fast,  could 
not  say  bow  fast,  but  he  was  mnning  faatsr 
than  I  was,  and  I  believe  I  was  going  20  miles 
an  hour.  I  had  my  old  jitney  up  as  fast 
as  she  would  go,  and  lie  was  outrunning  me.  I 
came  on  down  to  the  crossing  and  the  train 
had  passed,  and  I. found  where  the  cow  had 
been  struck  on  the  crossing.  I  saw  her  heart 
laying  beside  tlie  rail  between  where  the  ve- 
hicles cross  and  the  cattle  guards,  and  half  of 
her  body  inside  the  right  of  way,  where  it 
had  been  dragged  across  the  cattle  guard  and 
was  laying  on  the  outside  of  the  track  near 
the  cattle  guard  inside  of  the  fence.  The 
train  stopped.  The  train  stopped  a  little  be- 
low the  water  tank — that  is,  the  engine  stopped 
a  little  below  the  water  tank — and  it  was  an 
ordinary  freight  train,  with  a  good  many 
freight  cars  attached  to  it," 

The  statement  of  John  B.  Boblnson  was  In- 
troduced by  agreement.    It  was  as  follows: 

"T  was  near  the  crossing  westward  from 
the  water  tank,  and  saw  a  train  strike  cow. 
I  later  learned  the  cow  belonged  to  plaintiff. 
The  ground  was  a  little  down  grade,  the 
country  open,  so  that  cattle  could  be  seen  for 
several  hundred  yards  westward  whence  the 
train  was  coming.  I  heard  the  whistle  just 
before  the  train  reached  the  crossing,  hundred 
yards  or  so  when  first  sounded.  The  train 
was  moving  rapidly,  and  did  not  slow  down. 
The  cow  was  cut  in  twain,  one  part  being 
dragged  about  100  yards  eastward  from  the 
crossing,  the  other  carried  to  the  tank  200 
or  .SOO  yards  away.  I  saw  the  cow  on  the 
track  when  the  whistle  was  first  blown.  En- 
gine seemed  to  catch  her  by  the  bind  foot, 
dragging  her  back  on  track." 

The  enfdneer  of  the  train  testified: 

That  he  was  running  between  IS  and  20 
miles  per  hour,  had  shut  off  and  was  rolling 
downgrade.  "When  approaching  the  cross- 
ing I  noticed  a  cow  on  the  south  side  of  the 
track  near  the  crossing,  her  bead  turned 
toward  the  track  facing  north,  the  track  at 
this  place  running  east  and  west.  When  I 
first  saw  her  she  was  standing  still,  and  stood 
still  until  I  was  within  about  200  feet  of  the 
crossing,  at  which  time  she  began  to  move  in' 
the  direction  of  the  track  as  if  to  cross  in 
front  of  the  train,  and  I  immediately  applied 
the  air  to  the  train  in  order  to  slacken  its 
speed  to  give  the  cow  time  to  cross  the  track. 
I  was  watching  her  closely.  She  came  on  the 
track  and  kinder  stopped,  at  which  time  I  ap- 
plied my  air  in  emergency  and  began  to  sound 
the  stock  alarm' whistle,  and  the  cow,  instead 


of  going  across  the  tra<^  ts  ab«  could  bare 
done,  and  had  plenty  of  time  to  have  done, 
turned  and  started  down  the  track  towards 
the  cattle  guard  and  stepped  into  the  cattle 
guard,  and  about  which  time  my  engine  struck 
her." 

mie  engineer  testified  that  he  did  every- 
thing In  his  power  or  that  could  be  done  to 
avoid  striking  the  cow;  that  the  train  was 
running  about  8  miles  an  hour  when  the  col- 
lision occurred;  that  there  was  nottiing  to 
obstruct  his  view  at  the  cow-but  the  cattle 
guard,  but  that  he  saw  the  cow  as  above 
stated. 

There  are  some  material  differences  in  the 
evidence  between '  the  witnesses  of  appellee 
and  appellants.  The  witness  Robinson,  it 
i\'1Il  be  noted,  says  the  cow  was  on  the  track 
when  the  whistle  was  first  blown,  and  the 
train  was  runn{pg  rapidly  and  did  not  slow 
down.  The  train  seemed  to  catch  the  cow 
by  the  hind  foot,  dragging  her  back  on  the 
track.  The  engineer's  statement  Is  that  vbeux 
he  saw  the  cow  she  was  standing  still  until 
he  was  in  about  200  feet  of  the  crossing,  when 
she  began  to  move  In  the  direction  of  the 
track  as  If  to  cross;  that  she  came  on  the 
track  and  stopped,  and  then  tturned  and 
started  down  the  track  towards  the  cattle 
guard,  and  then  stepped  into  the  cattle  guard, 
where  she  was  struck.  He  further  said  that 
he  slowed  the  train  down  to  about  8  miles  an 
hour.  If  a  part  of  the  animal  was  beside 
the  rail  between  where  the  vehicles  cross 
the  track  and  the  cattle  guard,  and  the  ani- 
mal's body-  was  dragged  across  the  cattle 
^lard,  as  stated  by  Dickinson,  the  cow  must 
not  have  been  on,  but  west,  of  the  cattle 
i;uard  when  struck. 

The  evidence  of  t>ickln8on  and  Robinson 
negatives  the  statement  of  the  engineer  that 
the  train  slowed  down,  and  that  the  cow  was 
not  on  the  track  at  the  time  the  whistle  first 
sounded.  The  place  where  the  cow  was 
killed  being  at  a  public  road  crossing,  to 
render  appellants  liable,  the  evidence  must 
show  negligence  on  the  part  of  appellants. 

[2]  If  the  cow  could  have  been  discovered 
on  the  track  by  the  exercise  of  ordinary  dili- 
gence, or  was  discovered,  In  time  to  have 
slowed  the  train  down  and  avoid  striking 
lier,  it  was  the  duty  of  those  operating  the 
train  to  have  used  ordinary  care  to  have  done 
so.  A  failure  on  the  part  of  those  operating 
the  train  to  use  such  diligence  would  be  suf- 
ficient to  Jnstlf.v  the  finding  of  negligence, 
and  that  such  negligence  proximately  caused 
the  death  of  the  cow.  Houston  &  T.  C.  R. 
Co.  V.  Red  Cross  Stock  Porm,  22  Tex.  Civ. 
App.  114,  53  S.  W.  834 :  Texas  Cent  R.  Co. 
V.  Estes,  113  S.  W.  547;  International  &  G. 
N.  Ry.  Co.  V.  Diaz,  156  S.  W.  907. 

[3]  The  trial  court  had  the  right  to  con- 
sider the  evidence  most  favorable  for  the  ap- 
liellee  in  determining  whether  the  cow  was 
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on  the  railroad  track  and  conld  have  bem 
seen  by  the  engineer  at  such  distance  from 
the  crossing  as  to  enable  the  engineer  to  slow 
down  the  train  and  avoid  striking  her,  and 
In  determining  whether  the  train  was  slowed 
down,  rejecting  the  evidence  of  the  engineer 
that  the  cow  was  not  on  the  track  when  he 
first  saw  her,  but  moved  <m  the  track  when 
too  near  to  stop  the  train,  and  that  he  did 
slow  the  train,  and  did  what  he  could  to 
"avoid  striking  the  cow.  It  was  the  province 
also  of  the  trial  court  to  determine  from  the 
evldoice  the  fact  of  negligence  and  proxi- 
mate cause.  Kirksey  v.  So.  Trac.  C».,  110 
Tex.  190,  217  S.  W.  139 ;  M,  K.  &  T.  By.  Co. 
of  Texas  v.  Merchant  et  aL  (Com.  App.)  231 
S.  W.  327. 

Finding  no  reversible  error,  the  case  is  af- 
firmed. 


PROVIDENT  LIFE  &  ACCIDENT  INS.  CO. 
V.  JOHNSON.     (No.  6613.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  23,  1921.    Reheflrlng  De- 
nied Dec.  21,  1921.) 

1.  PleatUng  «ss>34(7)— Rule  as  to  laf erring 
material  fact  omitted  from  complaint,  when 
objeoted  to  on  appeal,  stated. 

Id  determining  the  sufficiency  of  allegations 
as  to  a  material  or  particular  fact,  when  first 
questioned  on  appeal,  every  reasonable  intend- 
ment must  be  indulged  in  favor  of  the  plead- 
ing, and  if  it  contains  no  direct  or  speofic 
statement  of  the  fact,  but  from  -  the  petition 
as  a  whole  the  allegation  of  such  fact  may  be 
reasonably  inferred,  then  such  inference  must 
be  given  effect,  so  where  complaint  by  son  of 
insured  to  recover  on  a  policy  payable  to  the 
estate  omitted  to  allege  there  was  no  adminis- 
tration, or  necessity  therefor,  or  for  suit  by  an 
heir,  the  petition  was  sufficient  if  containing 
allegations  from  which  such  omitted  facts 
might  reasonably  be  inferred. 

2.  Insurance  9=»629(i)— Complaint  on  policy 
held  not  to  auppiy  by  inference  omitted  al- 
legatlona  as  to  administration. 

In  a  complaint  by  a  son  of  insured  oa  a 
policy  payable  to  the  estate,  allegations  that 
bis  father  died  intestate  leaving  plaintiff  as  his 
only  heir,  and  that  plaintiff  is  entitled  to  re- 
ceive the  full  amount  due  on  the  policy,  and 
that  there  was  another  policy,  the  amount  of 
which  insured  had  paid  to  plaintiff's  next  friend 
as  temporary  administratrix,  did  not  supply 
the  omission  to  allege  administration  or  lack 
of  necessity  therefor,  or  necessity  for  suit  by 
an  heir. 

3.  Pleading  «s>8(  1 2)— Allegation  that  plain- 
tiff was  entitled  to  receive  amount  due  a 
conclusion. 

Allegation  by  a  son.  suing  to  recover  on 
a  policy  payable  to  the  insured's  estate,  that 
plaintiff  was  entitled  to  receive  the  full  amount 
due,  was  a  conclusion,  and  not  to  be  consid- 


ered in  determining  whether  the  complaint  In- 
ferentially  supplied  the  omission  to  allege  ad- 
ministration or  lack  of  necessity  therefor. 

4.  Appeal  and  error  «=>  1 93  (5)— Omission 
from  oomplaint  hold  fundamental  error,  re- 
viewable without  axoeption;  "error  apparent 
on  the  fnoe  of  the  record." 

On  a  complaint  by  a  son  to  recover  on  a 
policy  payable  to  insured's  estate,  failare  to 
allege  administration  or  lack  of  neceseil?  there- 
for, or  for  suit  by  an  heir,  was  "error  apparent 
on  the  face  of  the  record,"  reviewable  with- 
out exception  under  Bey.  St  art.  1607;  aoch 
error  being  defined  as  a  prominent  error,  ei- 
ther fundamental  in  diaracter  or  one  deter- 
mining a  question  on  which  the  very  right  of 
the  case  depends. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Error 
Apparent] 

5.  lasHranoa  «=9464— Exemption  from  loss  by 
Intentional  act  of  another  held  to  relate  to 
disability,  and  not  fatality;  "disability;"  "fa- 
tal  injurtae." 

An  exemption  in  a  policy  from  liability 
"from  disability  or  fatal  injury"  received  by 
the  insured  (1)  while  in  military  or  naval 
services  during  the  war  or  while  engaged  in 
aeronautics,  (2)  while  under  influence  of  or 
affected  by  intoxicants  or  narcotics,  or  (3)  if 
said  "disability"  results  from  violation  of  the 
law  or  the  intentional  act  of  the  insured  or 
of  any  other  person,  did  not  exempt  the  com- 
pany, where  insured  was  killed  by  another,  the 
rule  of  strict  construction  applying,  and  the 
exemption  being  in  the  nature  of  a  forfeiture, 
for  "disahUity"  and  "fatal  injury"  have  dis- 
tinctly different  meanings  when  used  in  accident 
and  disability  insurance  policies;  the  one  em- 
bracing injuries  preventing  the  insured  from 
performing  the  work  in  which  he  is  usually 
employed,  but  not  resulting  in  death,  and  the 
other  embracing  injuries  resulting  in  death. 
[Ed.  Note.— For  other  definitions,  see  Woros 
and  Phrases,  First  and  Second  Series,  Dis- 
ability.] 

Appeal  from  District  Coart,  Bexar  Goonty; 
R.  B.  Minor,  Judge. 

Action  by  Maceo  Johnaon,  by  his  next 
friend,  Mattie  Smith,  against  the  ProvidoU 
Ufe  &  Accident  Insurance  Company.  From 
a  judgment  for  plnlntlfT,  defendant  appeals. 
Reversed  and  remanded. 

Taliaferro,  Connlngham  ft  Monrsnnd  and 
W.  B.  Jack  Ball,  all  of  San  Antonio,  and 
Slzer,  (Siambllss  &  ChambllBS,  at  Obattnnoo- 

ga,  Tenn.,  for  appellant 

McCollum  Burnett  and  O.  M.  Fltzhugh, 
both  of  San  Antonio,  for  appellee. 

SMITH,  J.  This  Is  a  suit  upon  ah  acci- 
dent, health,  and  disability  insurance  policy 
Issued  by  the  Provident  Life  &  Accident  In- 
surance Company  to  Joe  Johnson,  and  pay- 
able to  the  latter's  estate.  The  principal 
sum  of  the  Insurance  was  $2,000  to  protect 
Johnson  against  "effects  resulting  directly 
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and  exdosively  of  all  other  causes  from  bod- 
ily injuries  sustained  during  tbe  life  of  this 
policy,  aolely  tbrougta  external,  Tiolent,  and 
accidental  means,"  except  by  suicide.  John- 
son was  shot  to  death  in  a  difficulty  with 
another  man,  and  upon  the  refusal  of  the 
insurance  company  to  pay  the  amount  of  the 
policy,  suit  was  brought  thereon  by  Maceo 
Johnson,  by  next  friend,  Mattle  Smith.  Ma- 
ceo Johnson  is  the  minor  son  of  the  insured. 
The  cause  was  submitted  to  a  Jury  upon  spe- 
cial Issues,  and  upon  the  answers  thereto 
Judgment  was  rendered  in  fftvor  of  Maceo 
Johnson  for  $3,342.20,  which  sum  included 
$1,OSO  attorney's  fees,  and  a  penalty  of  $240. 
At  the  outset  appellant,  the  insurance  com- 
pany, challenges  the  sufficiency  of  the  plead- 
ings or  evidence  to  show  any  right  in  the 
plaintiff  to  maintain  this  suit  or  recover  any 
judgment.  It  urges  that  the  trial  petition  Is 
insufficient  in  that  while  it  shows  the  insur- 
ance policy  to  be  payable  to  the  estate  of 
Joe  Johnson,  appellee's  father,  it  neverthe- 
less falls  to  allege  that  there  Is  no  adminis- 
tration upon  the  estate  of  the  father  and  fio 
necessity  for  such  administration,  or  any  ne- 
cessity for  suit  by  an  heir.  The  only  allega- 
tions in  the  petition,  relating  to  the  right  of 
appellee  to  maintain  the  suit  and  recover 
upon  the  poUcyt  were  that  the  policy  was 
payable  to  the  estate  of  appellee's  father, 
that  Mattie  Smith,  as  temporary  administra- 
trix, had  collected  a  life  policy  of  $250  issued 
to  appellee's  father,  but  without  showing  that 
this  temporary  administration  had  ended, 
and — 

"that  said  deceased  died  intestate,  and  left  snr- 
vivicg  him  as  his  only  and  exclasive  heir  at 
law,  plaintiff  herein,  a  minor,  now  17  years  of 
age,  who  is  entitled  to  receive  the  full  amount 
on  said  policy." 

[1]  In  tbe  court  below  appellant  did  not 
question  the  suffidency  of  these  allegations, 
nor  was  the  general  demurrer  acted  upon, 
and  the  matter  is  presented  In  this  court,  for 
tbe  first  time,  as  fundamental  error.  Upon 
this  account  appellee  objects  to  a  consldera- 
tioa  of  the  question  at  this  Juncture  in  the 
litigation,  and  it  seems  appropriate  to  dis- 
pose of  this  contention  before  entering  Into 
a  discussion  of  the  merits  of  the  question  pre- 
sented. In  determining  the  sufficiency  of  al- 
legaticms  as  to  a  material  or  particular  fact, 
in  the  absence  of  exceptions  to  such  allega- 
tions, every  reasonable  intendment  must  be 
indulged  In  favor  of  the  pleading,  and  if  tbe 
latter  contains  no  direct  or  specific  statement 
of  the  fact,  but  from  the  petition  as  a  whole 
the  allegation  of  such  fact  may  be  reasonably 
inferred,  then  such  Inference  must  be  given 
efTect.  This  rule  applies,  even  as  against  a 
demurrer  general  in  its  nature.  Land  Co.  v. 
McClelland,  86  Tex.  179,  23  S.  W.  576,  1100, 
22  L.  R.  A.  105;  Gibbons  v.  Bourland,  145  S. 
W.  275.    So,  even  in  the  absence  from  the  pe- 


tition in  this  case  of  specific  allegations  that 
there  Is  no  administration  upon  the  estate  of 
appellee's  father,  and  no  necessity  of  such 
administration,  or  any  necessity  of  suit  by 
the  heir.  If  there  are  other  allegations  from 
which  a  court  may  reasonably  Infer  those 
facts,  then  such  inference  will  be  given  effect, 
and  the  petition  deemed  sufficient  It  is  con- 
ceded that  there  are  no  specific  allegations 
of  the  fact  mentioned,  and  so  we  are  rele- 
gated to  general  allegations  to  ascertain  if 
these  facts  are  necessarily  inferable  there- 
from. 

[2,  3]  Appellee  contends  that  his  allega- 
tions that  his  father  died  intestate,  leav- 
ing appellee  "as  his  only  and  exclusive 
heir  at  law,"  and  that  appellee  "is  en- 
titled to  receive  the  full  amount  due"  on 
the  insurance  policy  sued  on,  amount  in 
efCect  to  allegations  at  no  administration  or 
necessity  therefor.  We  have  been  unable  to 
agree  with  appellee  in  this  position,  however. 
The  fact  that  appellee's  father  died  Intestate, 
and  that  appellee  was  the  only  surviving 
heir,  will  not  support  an  Inference  of  any  oth- 
er fact  than  those  specifically  stated.  From 
these  facts  no  Inference  could  arise  that 
there  was  no  administration,  or  necessity 
therefor;  the  reverse  could  just  as  reason- 
ably have  been  Inferred  therefrom.  Appellee 
in  his  petition,  alleged  that  at  the  time  of 
the  issuance  of  the  policy  sued  on  the  insur- 
ance company  Issued  to  Joe  Johnson  a  life 
policy  for  $250,  and  that  after  the  Insured's 
death  the  company  paid  to  appellee's  next 
friend,  as  temporary  administratrix,  the 
amount  of  the  life  policy.  There  was  no  alle- 
gation, however,  of  the  continuation  ae  ter- 
mination of  the  administration,  and  so  that 
allegation  raises  no  presumption  or  inference 
that  would  tend  to  supply  the  omitted  allega- 
tions as  to  administration,  or  necessity  there- 
for, although  it  might  tend  to  create  the  pre- 
sumption that  there  was,  at  least  at  one 
time,  a  necessity  for  some  sort  of  admin- 
istration. The  remaining  allegation,  upon 
which  appellee  relies  to  supply  the  omitted 
allegations,  is  that  appellee  "is  entitled  to 
receive  the  full  amoimt  due  on  said  policy." 
We  are  unable  to  escape  the  conviction  that 
this  statement  in  the  pleading  cannot  be  con- 
strued to  serve  this  purpose.  At  best,  it  is 
but  the  statement  of  a  purely  legal  conclu- 
sion, without  showing  any  facts  upon  which 
the  conclusion  is  based,  and  in  our  opinion 
cannot  be  construed  to  create  the  Inference 
that  there  was  no  administration  upon  the 
estate  of  at^pellee's  father,  nor  any  necessity 
therefor.  It  was  said  in  Simonton  v.  Light 
Co.,  28  Tex.  Civ.  App.  874,  67  S.  W.  530, 
that— 

"In  considering  the  question  of  the  sufficiency 
of  the  petition,  we  must  disregard  the  state- 
ment by  the  pleader  of  mere  legal  conclusions 
and  test  the  petition  solely  by  the  facts  stated 
therein." 
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If  the  allegation  that  appellee  was  "enti- 
tled to  receive  the  full  amount  due  on  sa^d 
policy"  had  stood  alone  as  the  only  ground 
of  appellee's  right  to  recover,  it  would 
surely  hare  been  subject  to  a  special  excep- 
tion that  It  was  too  general,  and  a  mere 
conclusion  of  law  of  the  pleader,  and,  al- 
though no  such  ezceptlou  was  lodged  against 
it,  nevertheless  it  cannot  serve  to  supply  an 
allegation  of  specific  vital  facts  essential  to 
appdlee's  right  to  recover.  Laas  v.  Seidel, 
95  Tex.  442,  67  S.  W.  1015;  Baker  v.  Hahn, 
161  S.  W.  443;  By.  v.  Brown  Co.,  166  S.  W. 
40.  In  the  Laas  Case  It  was  contended  that 
the  allegation  that  the  estate  was  solvent 
would  support  ithe  Inference,  and  ther^y 
supply  the  omission  to  allege  that  "there  was 
no  administration,  nor  necessity  for  admin- 
istration"; but  the  Supreme  Court,  by  Mr. 
Justice  Brown,  overruled  this  contention, 
saying  that— 

•'The  estate  might  be  solvent,  and  yet  there 
would  be  a  necessity  for  administration  to  pay 
the  debts,  and  to  settle  the  affairs  of  the  es- 
tate,  to  get  it  in  proper  shape  for  distribu' 
tion  among  the  heirs.  The  law  does  not  pro- 
vide that  administration  shall  be  bad  upon  in- 
solvent estates,  only,  nor  that  heirs  may  sue 
for  the  property  if  the  estate  be  solvent." 

So  It  may  be  said  here  that  the' allegation 
that  appellee  was  entitled  to  receive  the  full 
amount  of  the  Insurance  policy  does  not  with- 
in itself  negative  a  necessity  for  or  pendency 
of  administration.  It  may  be  true  that  ap- 
pellee is  entitled  to  receive  the  amount  of  the 
insurance  policy,  and  yet  there  may  be  a  ne- 
cessity for  and  actual  pendency  of  an  admin- 
istration to  pay  the  debts  and  assemble  the 
assets  of  the  estate.  Including  the  amount 
of  this  policy,  before  the  actual  payment  of 
this  insurance  money  over  to  appellee. 

[4]  Appellee  vigorously  contends  that  his 
failure  to  allege  the  absence  of  administra- 
tion, or  necessity  therefor,  is  not  such  funda- 
mental error,  apparent  upon  the  face  of  the 
record  as  to  warrant  appellant  in  presenting  it 
for  the  first  time  in  this  court;  the  question 
not  having  been  raised  by  exception  or  other- 
wise in  the  trial  court,  or  even  by  assignment 
of  error  filed  there.  But  this  very  question 
has  been  often  decided,  and  always,  so  far  as 
we  have  found,  against  appellee's  contaitlon. 
These  allegations  were  essential  to  appellee's 
right  to  recover,  and  a  judgment  without 
pleadings  to  support  it  pres«its  fundamental 
error  apparent  of  record,  which  must  be  no- 
ticed although  not  assigned.  Seed  Company 
v.  Bank,  92  Tex.  187,  47  S.  W.  95,  516;  Trac- 
tion Company  v.  Yost.  39  Tex.  Civ.  App.  551, 
88  8.  W.  428.  The  statute  (article  1007)  pro- 
vides that  In  all  cases  on  appeal  the  trial 
shall  be  upon  "*  ♦  •  an  error  in  law,  either 
assigned  or  apparent  on  the  face  of  the  rec- 
ord," and  the  Supreme  Court,  In  an  opinion 
by  Chief  Justice  Gaines,  In  Wilson  v.  John- 
son, 94  Tex.  272,  60  S.  W.  242,  defines  an 


error  "apparent  upon  the  face  of  tbe  record," 
as  "a  prominent  error,  eltbee  fundamental 
In  character,  or  one  determining  a  question 
upon  which  the  very  right  of  the  case  de- 
pends." Seed  Co.  v.  Bank,  supra;  Harris  r. 
Petty.  66  Tex.  614,  1  8.  W.  625.  The  error 
herein  complained  of  was  undoubtedly  of 
such  character  and  must  be  considered.  Oth- 
er, but  related,  questions  are  sought  to  be 
raised  by  appellant  through  unassigned  er- 
rors, but  in  the  very  nature  of  the  circum- 
stances will  not  arise  upon  another  trial,  and 
we  will  not  discuss  them  on  this  appeal. 

[SI  Tixe  policy  In  qnesUon  contained  tb<> 
following  stipulation : 

"This  policy  does  not  cover  disability  or  fatal 
injury  received  by  the  insured  (1)  while  en- 
gaged in  military  or  naval  services  during  the 
time  of  war  or  while  engaged  ua  aeronantics; 
(2)  whale  under  U>e  iofluence  of  or  affect«Nl  by 
intoxicants  or  narcotics;  (3)  if  said  disability 
results  from  violation  of  the  law  or  the  in- 
tentional act  of  the  insured  or  of  any  other 
person." 

^s  has  been  shown,  the  insured  was  kill 
ed  in  a  difficulty  with  another,  and  appellant 
seeks  to  avoid  liability  by  reason  of  the  re- 
striction against  liability  in  case  the  injor.v 
results  from  "the  intentional  act  of  the  In- 
sured or  of  any  other  person."  Appellee 
takes  the  position  that  this  restriction,  ac- 
cording to  tbe  language  of  Its  own  terms, 
does  not  apply  in  tills  case  for  the  reason 
that  it  covers  only  in  event  of  "disabillt?," 
and  does  not  cover  In  case  of  "fatal  Injury," 
as  in  this  case.  These  conflicting  contentions 
require  an  analysis  of  the  clause  quoted. 
Because  of  its  peculiar  construction,  the  en- 
tire clause  must  be  looked  to  in  ascertaining 
the  effect  of  any  particular  provision.  And 
it  must  be  construed  most  strongly  against 
the  insurance  company,  whldi,  having  select- 
ed the  exemptions  through  which  it  may  es- 
cape liability,  and  having  the  opportunity  oi 
choosing  Its  own  language  In  Imposing  con 
ditlons  not  often  scrutinized  or  analyzed  by 
persons  accepting  Insurance,  the  meaning  of 
the  terms  used  need  not  be  enlarged  or  re- 
stricted for  the  benefit  of  the  company  but 
should  he  liberally  Interpreted  in  favor  of 
tlie  Insured. 

ESimlnating  Immaterial  words,  tbe  exem]< 
tion  clause  relied  on  by  the  company  may  b; 
stated  In  this  language: 

"This  policy  does  not  cover  duabtlity  or  fa- 
tal injury  received  by  the  insured  (1)  while  en- 
gaged in  military  service;  (2)  whUe  under  the 
influence  of  intoxicants;  (3)  if  mid  diaahiKti/ 
results  from  the  intentional  act  of  the  in- 
sured or  any  other  person." 

It  will  be  seen  that  tbe  third  subdivlsiu;! 
differs  in  construction  from  the  first  and  sec- 
ond. The  first  and  second  contain  no  words, 
qualifying  or  modifying  the  introductor.v 
clause,  whereas  the  third  does  contain  words 
relating  back  to  and  modifying'  the  Introduc- 
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tory  clanse,  to  wit,  tbe  words  "said  disabili- 
ty," etc.  Now,  "dteablUty"  and  "fatal  inju- 
ry" have  distinctly  different  meanings  when 
used  in  accident  and  disability  insurance 
policies — the  one  embracing  injuries  pre- 
venting the  insured  from  performing  the 
work  in  which  he  is  usually  employed,  but 
not  resulting  in  death;  the  other  embracing 
injuries  resulting  in  death.  DifTerent  modes 
and  amounts  of  compensation  are  provided 
for  these  results;  usually  the  payment  of  a 
weekly  or  monthly  indemnity  for  time  lost 
In  the  one  case,  and  a  lump  sum  in  the  oth- 
er. The  policy  involved,  for  instance,  provid- 
ed a  monthly  indemnity  of  $60  in  case  of  In- 
Jury  resulting  in  mere  "disability,"  or  a  lump 
sum  of  $2,000  in  case  of  injury  resulting  in 
death.  Tbe  policy  involTed,  and  tbe  very  sec- 
tion upon  which  tbe  company  see&s  to  evade 
liability,  recognizes  the  difference  between 
the  two  contingencies,  by  mentioning  each 
one  in  the  Introductory  clause  and  providing 
that  the  policy  does  not  cover  "disability"  on 
tbe  one  hand,  or  "fatal  injury"  on  tbe  other, 
in  certain  contingencies.  This  introductory 
clause  Is  followed  by  three  subdivisions, 
which  relate  back  thereto. 

As  has  been  sho^vn,  the  first  and  second 
subdivisions  contain  no  words  limiting  or 
modifying  the  introductory  clause,  so  that 
the  three  clearly  provide  that  the  policy  does 
not  cover  either  "disability"  or  "fatal  in- 
Jury"  received  by  the  insured  while  in  mili- 
tary service,  as  provided  in  the  first  subdi- 
vision, or  while  under  the  influence  of  Intoxi- 
cants, as  provided  in  the  second.  But  tbe 
third  subdivision  differs  from  tbe  first  two, 
In  that  the  Interpolated  words,  "said  disabili- 
ty," distinctly  and  necessarily  relate  ^o  and 
modify  the  introduotory  clause.  These  inter- 
polated words  occupy  a  definite  and  intelligi- 
ble position  in  the  context,  and  by  every  rule 
of  grammatical  construction  they  relate  htaik 
to  the  Introductory  clause,  and  if  they  have 
the  effect  of  modifying  that  clause  they  must 
be  given  that  effect.  What  is  that  effect? 
If  It  had  provided  that,  "If  said  dlsabiUty  or 
fatal  injury  results  from  the  intentional  act 
of  another,"  etc.,  it  would  have  been  but  a 
reiteration  of  the  exempting  injuries  men- 
tioned in  the  introductory  clause.  If  it  had 
omitted  both  "disability"  and  "fatal  injury," 
It  would  have  had  the  same  effect.  But  It 
neither  omitted  both  nor  mentioned  both.  It 
simply  brought  forward  out  of  the  introduc- 
tory clause  only  the  word  "[said]  disability." 
We  think  tbe  effect  of  this  was  to  drop  the 
words  '"fatal  injury"  out  of  the  exemption 
clause  with  respect  to  Intentional  injuries. 
The  use  of  the  interpolated  word  was  certain- 
ly for  some  purpose.  We  think  it  was  for  the 
purpose  of  excluding  "fatal  injury"  from  the 
exemption. 

We  are  not  without  authority  for  this  hold- 
ing. It  is  true  the  authorities  are  limited, 
but  it  is  also  true  that  similarly  worded  ex- 


emptions are  extremely  rare  In  such  policies. 
Usually  these  policies  spedflcaliy  include  in- 
juries, "fatal  or  otherwise^"  In  the  exemp- 
tion clause,  leaving  no  doubt  of  the  purpose 
or  effect  Here  the  peculiar  language,  even 
If  not  clearly  excluding  fatal  injury,  at  least 
'Creates  a  substantial  doubt  of  the  purpose  to 
include  fatal  injury,  and,  that  being  true,  the 
doubt  must  be  resolved  against  the  insurer, 
first,  because  of  the  general  rule  that  Insur- 
ance policies  must  be  most  strongly  construed 
against  the  insurer,  and  in  favor  of  the  insur- 
ed; and,  second,  l>ecause  the  provision  in 
which  It  arises  Is  in  the  nature  of  a  forfei- 
ture or  penalty. 

.  It  Is  frankly  conceded  by  appellant  that  the 
language  used  in  the  policy  Involved  "is  not 
exactly  like  that  used  in  any  policy  Involved 
in  any  of  the  cases  read  by  us."  So  is  this  true 
of  the'  cases  cited  by  appellant  And  it  is 
this  very  dissimilarity  of  language  that  dis- 
tinguishes this  case  firom  those  cited  by  ap- 
pellant, and  which,  in  our  opinion,  renders 
the  attempted  exemption  ineffectual  in  this 
case.  A  case  we  regard  as  being  nearer  in 
point,  In  principle,  than  any  of  those  cited  by 
appellant  is  that  of  American  Accident  Co.  r. 
Carson,  90  Ky.  441,  36  S.  W.  169,  34  L.  R.  A 
301,  59  Am.  St.  Rep.  473,  in  which  the  exemp- 
tion clause  corresponding  td  the  one  in  tbls 
case  was  as  follows: 

"This  Insurance  does  not  cover  disappear- 
ances; nor  suicide,  while  saae  or  insane;  nor 
injuries,  whether  fatal  or  otherwise,  of  which 
there  is  no  visible  mark  upon  the  body:  nor 
accidental  injuries  or  death  reaulting  from  or 
caused,  directly  or  Indirectly,  wholly  or  in 
part,  by  hernia,  fits;  *  •  •  nor  extend  to 
or  cover  intentional  injuries  inflicted  by  the 
insured  or  any  other  person,  or  injury  or  deatn 
bappcning  while  the  insured  Is  insane,  or  under 
the  Influence  of  intoxicating  drinks  or  narcot- 
ics," etc. 

Tn  that  case  the  Court  of  Appeals  of  Ken- 
tucky held  that  because  of  the  peculiar  lan- 
guage of  the  clause  the  company,  while  not* 
liable  for  nonfatal,  was  liable  for  fatal,  inju- 
ry intentionally  Inflicted  upon  the  insured  by 
another  person,  because  of  "the  significant 
oml.ssion  of  the  word  'death'  in  this  partlai- 
lar  clause."     The  court  further  said: 

"Here  we  find  a  difference  between  tbe  policy 
under  consideration  and  all  others  we  have 
examined.  The  words  'death  or  Injury'  are 
used  in  all  of  them,  and  indeed  in  this  policy 
we  find  those  words  separated  for  the  first 
time  in  the  clause  under  discussion.  We  find 
it  provided  in  the  preceding  clause  that  'this 
policy  does  not  cover  accidental  injuries  or 
death  resulting  from  hernia,'  etc.;  and  imme- 
diately succeeding  the  clause  in  dispute  the 
language  is,  'or  injury  or  death  happening  while 
the  insured  is  insane,'  etc.  We  notice,  too, 
that  the  policy  is  not  to  cover  injuries,  wheth- 
er fata!  or  otherwise,  of  which  there  are  no 
visible  marks  upon  the  body.  And  it  appears 
well  settled  that  this  exreption,  without  the 
words  'fatal  or  otherwise,'  has  reference  only 
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to  cases  of  bodily  injury  which  do  not  resnit 
fatally;  that  is,  the  word  'injury'  is  used  in  its 
usual  sense,  as  implying  a  hurt  not  resulting 
in  death." 

The  decision  In  the  Carson  Case  Is  approved 
by  the  same  court  In  a  later  case  Involving 
the  same  question.  Interstate,  etc.,  v.  Dunn, 
1T8  Ky.  193,  198  S.  W.  727,  6  A.  L.  R.  1333 
and  It  is  said  that  the  decision  In  the  Carson 
Case  has  also  been  approved  In  Gavula  ▼.  U. 
S.,  etc.,  Co.,  15  Pa.  Dist.  R.  432  (to  which  we 
have  no  access) — 

"where  a  policy  »  »  ♦  provided,  In  event  of 
injuries,  fatal  or  otherwise,  except  drowning, 

*  •  •  or  injuries,  fatal  or  otherwise,  or  dis- 
ability, resulting  •  *  *  from  inhalation  of 
any    gas,    *    *    *    or    from    any    intoxicant, 

•  •  •  exposure  to  obvious  danger  •  •  • 
from  injuries  intentionally  inflicted  upon  the 
assured  by  himself  or  by  any  other  person,' 
the  insurer's  liability  shall  be  limited  to  a 
certain  amount,  and  the  court  held  that  the 
word  'injuries,'  being  used  alone  in  the  clause 
relating  to  intentional  injuries,  did  not  extend 
the  exemption  from  liability  to  fatal  in- 
juries." 

We  think  the  conclusion  we  have  reached 
.  Is  also  supported  by  the  decision  of  our  Su- 
preme Court  In  Roth  v.  Protective  Associa- 
tion, 102  Tex.  24i,  115  S.  W.  81,  132  Am.  St 
Rep.  871,  20  Ann.  Cas.  07. 

In  the  Dtmn  Case  the  deciaicm  in  Conti- 
nental, etc,  Co.  V.  Morris,  46  Tez.  Civ.  Ah>. 
394,  102  S.  W.  773,  cited  by  appellant,  is 
expressly  disapproved,  although,  as  for  that 
matter,  the  facta  In  the  latter  case  are  dis- 
tinguishable from  the  facts  In  this  case. 
These  conclusions  require  us  to  overrule  ap- 
pellant's first,  second,  third,  fourth,  and 
eighth  assignments  of  error.  The  fifth,  sixth, 
seventh  and  ninth  assignments  complain  of 
the  sufficiency  of  the  evidence  to  support  the 
findings  of  the  Jury.  We  think  there  was  ma- 
terial testimony  in  support  of  those  findings, 
and  overrule  said  assignments  of  error. 

For  the  error  In  rendering  judgment  for 
app^ee,  In  the  absence  of  allegations  to 
show  that  there  was  no  administration  up<Mi 
the  estate  of  appellee's  father,  or  that  there 
was  no  necessity  for  such  administration,  the 
judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


DREYER  V.  BASS  et  al. 


(No.  704.) 

Beaumont. 


(Court  of  Civil  Appeals  of  Texas 
Oct  21,  1921.) 


Brokers  <8=s>82( I)— Petition  hold  sot  to  plekd 
written  contract. 

In  brokers'  action  for  commission,  the  pe- 
tition, alleging  that  defendant  requested  plain- 


'  tiffs  to  sell  the  land,  and  that  by  reason  of 
such  request  defendant  became  obligated  to 
pay  a  commission,  provided  sale  was  made,  did 
not  allege  a  written  contract  to  pay  the  com- 
mission. 

Appeal  from  District  Court,  Falls  County; 
Prentlse  Oltorf,  Judge. 

Action  by  R.  W.  Bass  and  another  against 
F.  Dreyer.  Fr<nn  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

S.  R.  Scott,  of  Giorman,  for  appellant 
Spivey,  Bartlett  &  (Tarter,  of  Marlin,  for 

appellees. 

WALKER,  J.  This  is  an  appeal  by  Mr. 
Dreyer  against  a  judgment  rendered  in  coun- 
ty court  on  a  contract  made  by  him  with  ap- 
pellees to  pay  commission  on  the  sale  of  land. 
Appellant,  on  the  assignment  of  error,  raised 
the  proposition  that  appellees  alleged  a  writ- 
ten contract  to  pay  the  commission,  wliile 
the  testimony  showed  an  implied  contract 
He  is  wrong  in  the  construction  of  app^ees' 
petition.  Appellees  alleged  that  appellant  re- 
quested them  to  sell  this  land,  and  that  by 
reason  of  such  request  appellant  became  ob- 
ligated to  pay  a  commission,  provided  the 
sale  was  made.  The  sale  was  made,  and 
appellant  refused  to  execute  the  same  on  the 
ground  that  he  had  not  contracted  to  pay  a 
commission.  The  issue  was  submitted  to  the 
Jury,  as  pleaded  by  plaintiffs.  The  verdict 
of  the  jury  sustained  plaintiffs'  allegation. 
Hence  Judgment  was  properly  rendered  for 
the  damages  as  found  by. the  jury. 

The  Judgment  Is  affirmed. 


MINES,  Director  General  of  Rallroais,  v. 
SMITH.     (No.  695.) 

(C!ourt  of  (Mvil  Appeals  of  Texas.     Beaumont. 

Nov.  14,  1921.    Rehearing  Denied 

Nov.  80,  1921.) 

I.  Railroads   ^=3350(30)— Contiibatory    aegll- 
genee  of  automobile  driver  crossing  ahead  of 
train  hold  for  Jury. 
A  driver  of  an  automobile  who  approached 
a  crossing  obstructed  by  weeds,  making  it  Im- 
possible  for   her  to  see   a  train  approaching 
without  signal  until  she  was  within   15  feet 
from  the  track,  which  she  attempted  to  cross, 
believing  that  it  was  her  only   chance  to  es- 
cape, held  not  guilty  of  contributory  negligence 
as  a  matter  of  law. 


2.  Appeal  and  error  ^=>I062 

special  Issue  In  crossing 

harmless  error. 

In  an  action  for  injuries 

tiff's  wife,  whose  automobile 

fendant's  freight  train  at  a 

court  submitted  as  a  special 

fendont  bad  allowed  weeds 


(I)— SniMnlsslon  of 
accident  case  held 

sustained  by  plain- 
was  struck  by  de- 
crossing,  that  the 
issae  whether  de- 
and  trees  to  grow 


4=>Por  other  cases  see  wme  topic  and  KEY-NUMBER  In  all  Key-Numbered  OigeaU  uid  lodexn 
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upon  die  right  of  way  so  a«  to  obstmet  the 
▼iew  of  trains  approaching  the  crossing,  such 
issue  haying  no  basis  in  the  pleading,  hM 
harmless  error  in  view  of  the  finding  of  the 
jury. 

3.  RaHroa*   •s»3S0(l6)— NegllgMt  speed   of 
auteHoMIe  driver  held  for  Jury. 

In  an  action  for  injuries  in  a  collision  be- 
tween an  automobile  and  a  train  at  a  crossing, 
submission  of  the  issue  as  to  the  speed  of  the 
automobile  held  proper;  the  evidence  being 
conflicting. 

4.  Damages  «sai3l(4)— $2^00  halrf  not  oxoes- 
sive  for  broken  ribs,  eto. 

Where  plaintiff's  wife,  driving  an  automo- 
bile, was  struck  by  defendant's  freight  train 
at  a  crossing,  sustaining  two  broken  ribs  and 
experiencing  intense  suffering  for  several 
weeks,  and  was  rendered  unable  to  perform  her 
household  duties  for  four  or  five  weeks,  a  ver- 
dict for  $2,400  was  not  excessive. 

Appeal  from  District  Court,  Bobertson 
County;  W.  0.  Davis,  Judge. 

Action  by  Fred.  U  Smith  against  Walker 
D.  Hlnes,  Director  Oeneral  of  Ballroads. 
Judgment  for  plaintUt,  and  defendant  ap- 
peals   AflSrmed. 

J.  L.  Goodman,  of  Franklin,  Hender8<»  ft 
Banson,  of  Bryan,  and  J(olm  M.  King,  of 
Houston,  for  appellant 

Morebead  ft  Bnsch,  of  Franklin,  for  ap- 
pellee. 

HIOHTOWBB,  0.  J.  The  appellee,  Fred 
L.  Smith,  brought  this  snlt  against  the  Di- 
rector General  of  Ballroads,  In  his  official 
capacity,  to  recover  damages  because  of  per- 
sonal injuries  alleged  to  have  been  negligent- 
ly caused  to  appellee's  wife,  Mrs.  Smith,  and 
also  for  damages  to  an  automobile  In  which 
Mrs.  Smith  was  riding  at  the  time  of  the  ac- 
cident. The  cause  of  action  grows  out  of  a 
collision  between  one  of  appellant's  extra 
fright  trains  and  appellee's  antomobile 
where  the  railroad  crosses  a  public  road  in 
Bobertson  connty  at  a  point  called  Dimn's 
Switdi.  About  0  o'clock  a.  m.  on  the  day  of 
the  collision  Mrs.  Smith  left  her  home  in 
the  country  in  an  automobile  to  go  to  the 
little  town  of  Heame,  which  was  some  sev- 
eral miles  east  of  where  she  lived,  and  car- 
ried with  her  In  the  automobile  her  two  lit- 
tle children,  one  two  and  the  other  four  years 
of  age.  In  going  to  Heame  from  ber  home, 
she  had  to  cross  appellant's  railroad  at  the 
point  above  mentioned,  and  in  the  attempt 
to  do  so  the  rear  end  of  the  automobile  was 
struck  by  appellant's  engine  Just  before  the 
automobile  had  deared  the  track,  and  the 
antomobile  was  completely  turned  around  by 
the  Impact,  and  the  rear  porticm  of  it  prac- 
tically demolished.  Mrs.  Smith  was  thrown 
violently  from  the  automobile  to  the  ground, 
as  were  also  the  two  children. 


The  grounds  of  negligence  aa  q>eclfled  in 
appellee's  petition  were,  subetantially,  that 
appellant's  operatives  in  charge  of  the  train 
at  the  time  failed  to  give  the  statutory  sig- 
nals for  this  public  crossing,  that  is,  that 
they  failed  to  blow  the  whistle  and  ring  the 
bell  on  the  engine  at  a  distance  of  80  rods 
from  the  crossing,  and  to  keep  the  bell  ring- 
ing until  the  crossing  should  be  passed  or 
the  train  stopped,  and  that  they  were  also 
guilty  of  negligence  in  running  the  train  at 
a  dangerous  and  excessive  rate  of  i^eed  at 
that  point,  and  In  this  connection  it  was  al- 
leged by  appellee  that  the  crossing  was  se- 
riously obstructed  by  weeds  and  bushes  and 
grass,  such  as  Johnson  grass,  blood  weeds, 
etc.,  and  that,  in  view  of  such  obstruction  at 
such  point,  the  train  should  not  have  bean 
operated  at  the  rate  of  speed  at  which  it  was 
going  at  the  time.  Discovered  peril  was  also 
pleaded  by  appeUee,  but  there  was  no  testl* 
mony  raising  that  issue  to  support  the  plea, 
and  no  such  issue  was  submitted  to  the 
Jury. 

Appellant  answered  by  general  demurrer 
and  general  denial,  and  further  alleged  that 
Mrs.  Smith  was  guilty  of  contributory  neg- 
ligence: B^rst,  because  she  failed  to  use 
proper  care  and  caution,  by  looking  and  lis- 
tening for  the  approach  at  a  train  to  the 
crossing,  before  attempting  to  make  the 
same;  and  also  because  Mrs.  Smith  failed  to 
reduce  the  speed  of  the  automobile  to  6  miles 
an  hour  at  a  point  not  nearer  than  30  feet 
of  appellant's  track,  and  to  keep  tke  speed 
so  reduced  before  attempting  to  make  the 
crossing,  as  Is  substantially  required  by  the 
statutory  law  of  this  state. 

Trial  was  had  with  a  Jury,  and  the  case 
submitted  upon  special  issues,  and  upon  ver- 
dict as  returned  Judgment  was  entered  in 
favor  of  appellee  for  the  aggregate  amount 
of  $2,859.46;  $2,400  of  this  was  because  of 
personal  Injuries  to  Mrs.  Smith,  and  the  re- 
mainder was  for  damages  to  tbe  automobile. 

After  Its  motion  for  new  trial  bad  been 
overruled,  notice  of  appeal  was  properly  en- 
tered, and  the  case  Is  before  us  on  a  num- 
ber of  assignments  of  error. 

In  view  of  tbe  form,  as  well  as  the  sub- 
stance, of  the  several  assignments  of  error,  it 
Is  unnecessary  for  a  proper  understanding  of 
the  contentions  here  that  this  court  should 
deal  with  them  separately,  but  what  we  shall 
say  will.  In  effect,  dispose  of  them  all. 

It  is  earnestly  Insisted  by  appellant  that 
tbe  uncontradicted  evidence  adduced  upon 
the  trial  showed  that  Mrs.  Smith  was  guilty 
of  contributory  negligence  as  a  matter  of 
law,  and  that  therefore  appellant's  peremp- 
tory Instructions  to  that  eftect  were  errone- 
ously refused  by  the  trial  court  We  will 
dispose  of  this  contention  at  the  outset  The 
Jury  found.  In  answer  to  special  issues,  that 
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appellant's  operattTes  In  charge  of  the  train 
failed  to  blow  the  whistle  and  failed  to  ring 
die  bell,  as  alleged  by  appellee,  and  further 
found  that  such  failure  was  negligence,  and 
that  such  negligence  was  a  proximate  cause 
of  the  collision  between  the  engine  and  the 
automobile,  and  further  found  that  Mrs. 
Smith  was  not  guilty  of  contributory  negli- 
gence. The  evidence  adduced  upon  the  trial 
beorlng  upon  the  issue  of  contributory  negli- 
gence was  Buffldoit  to  authorise  a  finding  by 
the  jury  that,  when  Mrs.  Smith  approached 
the  cro86ing  in  question,  and  when  she  reach- 
ed a  point  between  90  or  100  feet  of  the 
crossing,  she  brought  her  automobile  almost 
to  a  complete  stop,  and  that  at  that  point  she 
both  looked  and  listened  for  a  train  that 
mig^t  be  approadiing  the  crossing,  and  that 
she  neither  saw  nor  heard  the  train;  that 
Mrs.  Smith  then  again  started  in  the  di- 
rection of  the  crossing,  her  car  being  in  low 
gear,  and  proceeded  very  slowly  until  she 
had  c^ne  far  enough  to  shift  her  gear  Into 
second,  and  continued  to  proceed  to  make  the 
crossing,  and  that,  when  she  had  approached 
so  near  to  the  track  that  the  front  wheels  of 
the  automobile  were  practically  upon  the 
rail,  she  discovered  for  the  first  time  the  ap- 
proach of  the  train  to  the  crossing;  that  Mrs. 
Smith,  thereupon  concluding  that  her  only 
chance  to  save  herself  was  to  advance  the 
car  and  try  to  escape  the  collision,  Imme- 
diatley  made  such  attempt,  but  before  the 
car  had  entirely  cleared  the  crossing  the  rear 
end,  as  stated  before,  was  struck  by  the  en- 
gine, with  the  result  as  stated. 

[1]  The  evidence  was  further  sufficient  to 
show.  If  not  conclusive,  that  the  view  of  this 
crossing  was  seriously  obstructed  by  reason 
of  the  presence  of  a  heavy  growth  of  John- 
son grass  and  blood  weeds,  which  extended, 
as  some  of  the  witnesses  say,  right  up  to  the 
very  rails  of  the  track.  It  was  shown,  as 
we  think  by  uncontradicted  evidence,  that 
some  of  this  Johnson  grass  and  blood  weeds 
was  almost,  if  not  quite,  as  high  as  a  man's 
head  when  sitting  on  a  horse,  and  that  the 
growth  was  DO  dense  that  it  was  impossible 
for  Mrs.  Smith  to  see  the  approaching  train 
until  she  was  within  a  very  few  feet,  per- 
haps not  exceeding  15  feet,  of  the  actual 
track,  and  the  fact,  if  a  fact,  as  contended 
by  appellant,  that  Mrs.  Smith  advanced  the 
automobile  for  the  purpose  of  beating  the 
train  ovec  the  crossing,  in  such  circumstanc- 
es, she  believing,  as  she  testified,  that  it 
was  her  only  diance  to  escape  the  collision 
after  being  aware  of  the  approaching  train, 
would  not  convict  her  of  contributory  negli- 
gence as  a  matter  of  law,  and  all  of  appel- 
lant's contentions  to  the  contrary  are  over- 
ruled. Appellant  cites,  as  supporting  its  con- 
tentl<m  in  this  case,  quite  a  list  of  decisions 
of  the  appellate  courts  of  this  state,  among 
them  being  Railway   v.  Edwards,  100  Tex. 


22;  93  S.  W.  106,  Railway  ▼.  Dean,  T6  Tex. 
74,  13  S.  W.  46,  Railway  v.  Bracken,  59  Tex. 
71,  RaUway  v.  Kutac,  72  Tex.  643,  11  S.  W. 
127,  and  many  others,  in  which'  it  was  held 
that  the  person  injured  was  guilty  of  con- 
tributory negligence  as  matter  of  law.  It 
will  be  found  in  all  of  such  cases  that  the 
condition  of  the  record  was  such  that  the 
court  was  able  to  say  and  did  say  that  It 
was  admitted  or  proved  beyond  contradiction 
that  the  injured  party  in  those  cases  used  no 
care  whatever  to  ascertain  whether  a  train 
might  be  approaching  the  crossing  before  at- 
tempting to  make  the  same,  and  in  the  next 
place  It  will  be  foimd,  upon  careful  reading 
of  such  cited  authorities,  that  the  view  of 
the  approaching  train  In  those  cases  was  un- 
obstructed, and  that  by  a  slight  effort  on  the 
part  of  the  injured  person  in  using  his  senses 
of  seeing  or  hearim;  the  approach  of  the  train 
might  have  been  discovered  and  the  collision 
avoided.  Such  authorities  upon  such  facts 
properly  hold  that,  where  It  Is  admitted  or 
shown  beyond  dispute  that  a  traveler  on  ap- 
proaching a  railroad  crossing  uses  no  care  to 
ascertain  whether  a  train  might  be  approach- 
ing the  crossing,  he  is,  as  a  matter  of  law, 
guilty  of  contributory  negligence,  and  this 
court,  wherever  such  situation  was  shown, 
has  not  declined  to  enforce  the  rule.  But  it 
is  the  contention  of  appellant  tliat  it  was  the 
duty  of  Mrs.  Smith  to  commence  looking  and 
listening  for  the  approach  of  the  train  to 
this  crossing  Just  as  soon  as  she  had  reached 
a  point  where  she  might  do  so,  and  to  con- 
tinue to  both  look  and  listen  for  Uie  approach 
of  a  train  to  the  crossing  before  going  upon 
the  same,  and  that,  even  though  she  did  not 
actually  discover  the  approach  of  the  train 
until  within  a  few  feet  of  the  crossing,  nev- 
ertheless, even  at  that  point,  h&d  the  been 
looking  in  the  direction  from  which  the  train 
was  coming,  she  could  have  discovered  its 
approach  in  time  to  have  stopped  her  car 
and  avoided  the  collision,  and  that,  not  hav- 
ing done  so,  she  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  appellant, 
in  keeping  with  such  contention,  reqaeated 
the  trial  court  to  instruct  the  Jury,  substan- 
tially, that  it  was  the  duty  of  Mrs.  Smith, 
on  approaching  the  crossing,  to  commence 
looking  and  listening  for  an  approaching 
train  thereto,  and  to  continue  to  look  and 
listen  for  such  approaching  train  until  die 
had  made  the  crossing  or  stopped,  and  that, 
if  the  Jury  should  conclude  that  Mrs.  Smith 
failed  to  do  these  things,  she  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Such  is  not  the  law  of  this  state,  and  the 
court  correctly  refused  such  instructions,  and 
especially  Is  this  true  where  the  view  of  an 
approaching  train  to  the  crossing  is  serlously 
obstructed,  as  was  the  case  here.  Rallwa.r 
Co.  V.  Neff,  87  Tex.  308,  28  S.  W.  283 ;  RaU- 
way Co.  T,  Rogers,  91  Tex.  57,  40  S.  W.  956; 
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Ballway  Co.  v.  Harris,  22  Tex.  Olv.  Anp.  16, 
S3  8.  W.  098. 

Special  Issue  No.  7  sobmlttecl  for  the  July's 
consideration  was  as  follows: 

"Did  the  servants,  agents,  and  employes  of 
defendant  permit  and  allow  weeds,  (rass,  trees, 
imd  bashes  or  other  obstructions  to  grow  npon 
the  richt  of  way  of  said  railroad  track  so  as 
to  shat  off  and  obstruct  the  view  of  trains  ap- 


sald  In  tbis  matter  we  wotdd  not  be  nnder- 
stood  as  holding  that  the  presence  of  weeds 
and  grass  permitted  by  a  railroad  company 
at  a  public  road  crossing,  such  as  was  the 
case  here,  could  not  be  made  the  basis  of  an 
Independent  ground  of  negligence  and  liabili- 
ty based  thereupon.  As  supporting  the  con- 
tention that  such  obstnictlon  oonld  not  con- 
stitute an  Independent  ground  of  negligence. 


preaching  said  crosaing  by  persons  approaching  ;  appellant  cites  Ballway   Oo.   v.   Bogers,   91 
said^croBsing  at  the  time^  ptaintiTs  wUe  Is  al-  ^  xex.  62,  40  S.  W.  9iS6,  Railway  Co.  v.  Knight, 
™         „    ._  ^^  ^^^  ^^^  ^  ^    ^    ^^^   Dillingham   v. 


leged  to  have  been  struck  and  injored?" 


[t]  This  issne  was  submitted  over  the  ob- 
jection of  appellant.  There  are  several  oon- 
tentions  as  to  why  It  was  Improper  to  submit 
this  Issue  to  the  Jnry.  The  first  Is  that  appellee 
did  not  plead  the  existence  of  this  obstruc- 
tion as  an  Independent  ground  of  neglicence, 
and  therefore  there  was  no  pleading  as  a 
basis  for  the  submission  of  sn<A  Issue.  In 
this  contention  appellant  is  correct.  As  we 
construe  appellee's  pleading,  the  obstmction 
to  the  view  of  an  approaching  train  by  rea- 
son of  the  presence  of  grass  and  weeds,  etc., 
mentioned  was  only  mentioned  as  a  reason 
why  appellant's  operatives  In  charge  of  the 
train  should  have  approached  the  crossing 
with  greater  care.  The  court,  therefore,  had 
no  basis  In  the  pleading  for  the  submission 
of  this  special  issue)  and  all  of  appellant's 
assignments  In  that  connection  are  well  tak- 
en. But  we  cannot  possibly  see  how  this 
error  on  the  part  of  the  court  was  prejudicial 
to  appellant  Indeed,  the  court,  In  effect,  in- 
structed the  Jury  that  the  presence  of  these 
weeds  and  grass,  etc.,  constituting  the  obstruc- 
tion, could  only  be  considered  by  the  Jury  In 
determining  whether  the  operatives  In  charge 
of  the  train  were  guilty  of  negligence  in 
handling  the  same  at  the  point  of  the  colli- 
sion. Just  why  he  snbmltted  special  Issue 
No.  7  with  that  view  of  the  law  In  mind 
we  are  unable  to  understand.  The  Jury, 
however,  found  expressly  that  appellant's 
operatives  were  guilty  of  negligence  in  fall- 
ing to  blow  the  whistle  at  the  proper  dis- 
tance from  the  crossing,  and  that  this  was 
a  proximate  cause  of  the  collision,  and  fur- 
ther found  that  the'  operatives  were  guilty 
of  negligence  in  falling  to  ring  the  bell  and  to 
keep  the  same  rln^ng,  as  required  by  statute, 
and  that  tbis  failure  was  a  proximate  cause 
of  tbe  ctyillslon.  So  we  say  that  the  trial 
court's  miBtn1<e  In  submitting  special  Issue 
No.  7,  together  with  the  other  issues  In  that 
connection,  was  harmless  and  could  not  have 
prejudiced  In  the  least  appellant  In  this 
cause. 

In  this  connection  it  is  further  contended 
by  •  appelant  tliat,  even  If  the  presence  of 
these  obstructions  had  been  specially  plead- 
ed as  an  Independent  ground  of  negligence, 
the  same  conld  not  have  been  submitted  to 
the  Jury,  because,  as  a  matter  of  law,  sued 
obstruction  conld  not  constitnte  an  independ- 
ent ground  of  negligence.  In  what  we  have 
235  S.W.— ^ 


Parker,  80  Tex.  672,  16  S.  W.  335,  and  other 
cases.  In  all  those  cases  it  will  be  found 
upon  inspection  that  the  obstrnctions  there 
sought  to  be  made  the  basis  of  recovery  were 
such  as  buildings,  water  tanks,  box  cars,  etc., 
used  In  connection  xvith  and  In  furtherance 
of  the  railroad's  business,  and  useful  and  nec- 
essary to  the  protocutlon  of  that  business. 
We  doubt  that  the  reason  of  the  rule  as  an- 
nounced In  those  cases  which  deny  that  neg- 
ligmce  can  be  predicated  npon  the  presence 
of  such  obstructions  as  bnildUigs,  water 
tanks,  cars,  etc.,  should  be  applied  to  such 
obstructions  as  were  shown  to  exist  in  this 
case,  such  useless  obstmctionB  as  weeds  and 
grass  and  sprouts  and  bnshes  upon  appel- 
lant's right  of  way,  and  in  close  proximity  to 
a  public  road  crossing.  In  the  Knight  Case. 
suprS)  our  Supreme  Oourt  reasoned  as  fol- 
lows: 

"In  the  case  of  Railway  Ca  v.  Rogers,  91 
Tex.  62,  40  S.  W.  966.  we  held  that  it  is  not 
negligence  for  a  railroad  to  put  on  its  riglit 
of  way  obstructlonB  to  the  view  of  one  ap- 
proaching the  crosBing,  whether  the  obstruction 
be  placed  there  by  the  railroad  for  its  own 
use,  or  by  another,  by  the  railroad's  permis- 
sion, to  be  used  in  connection  with  the  bnslness 
of  the  road;  but  it  is  merely  a  matter  to  be 
considered  on  the  question  whether  there  was 
negligence  in  the  operation  of  a  train  at  the 
croEsing.  It  is  obvious  in  the  present  case  that 
the  obstructions  which  were  placed  near  the 
track  of  the  defendant  company  were  the  or- 
dinary structures  used  by  the  company  in  re- 
ceiving and  discharging  its  freight.  When  near 
a  crossing,  such  Btructures  necessarily  obstruct 
the  view  of  those  nsing  the  highway  in  passing 
over  the  track.  From  the  very  nature  of  the 
case,  at  every  depot  of  a  railroad  company 
the  view  of  approaching  trains  must  in  some 
measure  be  shut  off  by  the  buildings  which  are 
reqnieite  to  the  transaction  of  its  business,  and 
hence  the  erection  and  maintenance  of  snch 
building  cannot,  on  account  of  it  obstructing 
the  view  of  the  track,  be  deemed  negligence 
either  in  law  or  in  fact"  , 

In  the  case  of  Railway  Co.  v.  Mlchalke, 
14  Tex.  Civ.  App.  495,  37  S.  W.  480,  the 
Court  of  Civil  Appeals  at  San  Antonio  held, 
substantially,  the  contrary  of  what  the  Su- 
preme Court  held  in  the  Knight  Case,  but 
in  the  Michalke  Case  the  Supreme  Court 
seems  to  have  denied  a  writ  of  error.  It 
Is   unnecessary   that   this  court   should   de- 
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cide  tbe  point  at  this  time,  because,  as  we 
have  already  said,  there  was'  no  basis  in 
the  pleadings  for  the  Issue  as  the  same  was 
submitted  to  the  Jury. 

The  court  submitted  for  the  consideration 
of  the  Jury  the  Issue  of  whether  or  not  Mrs. 
Smith's  automobile,  at  the  time  of  the  col- 
lision, was  being  driven  at  a  faster  rate  of 
speed  that  6  nriles  per  hour  at  a  point  not 
nearer  than  30  feet  from  the  crossing.  Ap- 
pellant objected  to  the  submission  of  this  Is- 
sue on  the  ground  that  the  evidence  was  im- 
disputed  that  Mrs.  Smith  was  exceeding  a 
speed  of  about  6  mUes  i>er  hour  and  that  It 
was  err(»  for  the  court  to  submit  an  Issue 
about  which  there  was  no  dispute.  Appel- 
lant's engineer  did  testify,  substantially, 
that  he  thought,  or  in  his  opinion,  Mrs.  Smith 
was  driving  the  car  at  a  speed  of  between 
12  and  15  miles  an  bonr'when  he  first  dls- 
povered  her,  about  75  feet  from  the  crossing, 
and  that  she  did  no  seem  to  reduce  the  speed 
after  that  Another  witness  for  appellant, 
who  was  on  the  train  accompanying  a  ship- 
ment of  some  automobiles  to  San  Antonio, 
testified  that  in  his  opinion  the  automobile 
was  being  driven  at  a  speed  of  al>out  12 
mUes  an  hour,  and  that  it  was  not  reduced 
before  Mrs.  Smith  went  upon  the  crossing. 
Mrs.  Smith's  evidence  was  susceptible,  how- 
ever, of  the  construction  that  when  she  was 
In  100  or  90  feet  of  the  crossing,  she  brought 
her .  automobile  almost  to  a  complete  stop, 
and  that  she  proceeded  very  slowly,  being 
compelled  to  first  get  her  car  out  of  low 
gear  and  Into  second  and  that  she  never  at- 
tempted to  speed  up  the  car  until  she  dis- 
covered that  she  was  practicaUy  on  the 
traclc  and  would  be  killed  by  the  collision. 

[3]  We  do  not  think  that  the  court  was  in 
error  in  submitting  this  issue  as  one  of  fact, 
and  it  did  not  appear  conclusively  from  the 
evidence  that  Mrs.  Smith  approached  the 
crossing  at  a  speed  exceeding  6  miles  an  hour, 
as  contended  by  appellant  In  answer  to 
the  issue  so  submitted,  the  Jury  found  that 
the  car  was  not  being  driven  at  a  speed  ex- 
ceeding 6  miles  per  hour. 

We  have  carefully  read  and  considered  all 
assignments  complaining  of  the  action  of  the 
court  in  its  charge  to  the  Jury  and  also  those 
relating  to  the  refusal  of  the  court  to  (five 
si>eclal  charges  requested  by  appellant,  and, 
without  considering  them  further  than  we 
have  hereinabove  indicated,  we  conclude  that 
they  should  not  be  sustained,  and  they  are 
overruled. 

[4]  It  is  contended  by  appellant  that  the 
Jury's  verdict  is  excessive  in  so  far  as  it 
awards  damages  for  personal  Injuries  to 
Mrs.  Smith.  As  shown  above,  the  Jury  found 
that  appellee  was  entitled  to  damages  for 
Mrs.  Smith's  injuries  in  the  sum  of  $2,400. 
The  evidence  was  sufficient  to  show,  if  not 
practicaUy  without  dispute,  that  Mr&  Smith 


was  thrown  with  great  Tlol«)ce  out  of  her 
automobile  when  the  collision  occurred ;  that 
she  was  partially  unconscious  if  not  wholly 
so,  for  some  moments  after  the  ooIUsion; 
that  she  received  a  very  severe  bibw  upon 
her  head  and  a  terrific  Icnot  or  swelling  im- 
mediately foUoiwed.  After  the  accident  she 
was  conveyed  by  a  neighbor  in  his  automobile 
to  the  town  of  Heame,  and  was  there  im- 
mediately placed  under  the  care  of  a  idtysl- 
cian,  where  she  remained  several  hours,  and 
she  was  then  removed  to  a  hotel  in  the  town 
of  Heorue  where  she  remained  two  daya  and 
one  night  No  physician  testified  in  the  case, 
but  Mrs.  Smith  testified  that  two  of  ber 
ribs  were  broken  and  another  was  consider- 
ably bent ;  that  she  experienced  intense  suf- 
fering on  account  of  her  injuries  at  the 
time  ,and  for  several  weeks  afterwards.  Aft- 
er remaining  at  the  hotel  for.  two  days  and 
a  night,  she  was  conveyed  by  an  automobile 
to  her  mother's  home,  some  15  miles  distant 
from  Heame,  and  there  she  remained,  ac- 
cording to  the  undisputed  testimony,  for  a 
period  of  two  weeks,  during  which  time  she 
suffered  a  great  deal  of  pain  in  consequence 
of  ber  injuries,  and  she  was  practically  help- 
less during  the  time  she  remaii^ed  at  her 
mother's.  She  afterwards  went  to  her  home, 
and  she  was  unable  to  do  any  character  of 
her  household  work  for  something  like  four 
or  five  weeks,  and  suffered  at  intervals  from 
her  injuries.  She  testified  on  the  stand  that 
even  up  to  the  time  of  the  trial  she  fre- 
quently is  troubled  with  pains  in  her  side, 
and  that  she  can  no  longer  wear  tight-fitting 
clothes  of  any  character,  and  that  she  is  very 
nervous  and  cannot  sleep  well  any  more, 
but  On  the  contrary,  the  slightest  noise  or 
disturbance  annoys  her  at  night  and  causes 
her  a  good  deal  of  inconvenience.  She  fur- 
ther testified,  as  did  h»  husband,  that  before 
she  sustained  those  Injuries  she  was  a  young 
w<nnan  of  robust  health  and  constitution  and 
able  to  perform  without  assistance  all  of 
her  household  duties,  but  that  since  the 
injuries  her  constitution  and  physical  condi- 
tion have  been  so  weakened  and  impaired 
that  she  has  to  hire  a  servant  to  disdiarge 
her  household  duties,  and  when  she  under- 
takes at  times  to  perform  them  as  she  did 
before  the  injury  she  gets  sick  and  has  to 
desIST,  becomes  nervous,  and  her  head  swims 
and  she  is  unable  to  prosecute  her  duties  as 
she  did  before.  Upon  such  facts  as  these, 
this  court  would  not  be  warranted  in  find- 
ing that  the  amount  awarded  the  appellee 
for  these  injuries  is  excessiva 

There  is  nothing  in  the  contention  that 
the  Jury's  verdict  acquitting  Mrs.  Smith  of 
contributory  negligence  is  without  support 
in  the  evidence,  and  that  assignment  is  over- 
ruled, together  with  all  others,  and  the  Judg- 
ment will  be  affirmed. 

It  is  so  ordered. 
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Wyrick,  147  S.  W.  730;  T.  &  B.  V.  By.  Co.  v. 
Gregory,  142  S.  W.  656;  McOrary  r.  Me- 
CSrary,  280  &  W.  187. 


EQAN  V.  EGAN.     (No.  9642.) 


(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 

Jane  18,  1021.    Beiiearing  Denied 

Oct  18,  1921.) 

Trial  «s»l9l(2)— Charae  In  dlvoraa  aetloa  heM 
•rroneons  aa  assuming  faet  of  eruelty. 
In  suit  for  divorce,  aabmitting  to  tlte  Jury, 
wlietber  from  the  evidence  in  the  case  the 
conduct  of  the  defendant  toward  plaintiff  as  al- 
leged bi  plaintiff's  petition  was  of  such  a  na- 
ture as  to  render  their  further  liVing  together 
insupportable,  was  erroneous  as  impliedly  as- 
suming that  the  charges  of  cruelty  in  plaintifCa 
petition  had  been  proven. 

Ai^>eal  from  District  (Toart,  Tatrant  Coun- 
ty: R.  E.  Ii.  Boy,  Judge. 

.  Action  by  Iris  Egan  against  Cnande  Egan 
for  divorce.  From  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

P.  W.  Seward  and  James  &  Conner,  all  of 
Fort  Worth,  for  appellant. 

Chas.  T.  Rowland  and  Marvin  H.  Brown, 
both  of  Fort  Worth,  for  appellee. 

DUNKLIN,  J.  Mrs.  Iris  Egan  was  grant 
ed  a  divorce  from  her  husband,  Claude  Egan, 
and  the  care  and  custody  of  their  minor  child 
was  awarded  to  her.  The  defendant  CHaude 
Egan  has  appealed  from  that  Judgment. 

Cruel  treatment  of  plalntlfT  by  the  defend: 
ant  of  .such  a  nature  as  to  render  further  liv- 
ing together  wholly  Insupportable  to  plaintiff 
was  the  ground  for  divorce  alleged  in  the  pe- 
tition. The  petition  contained  further  alle- 
gations of  facts  to  show  that  the  welfare  of 
the  child  wonld  be  best  subserved  by  award- 
ing his  custody  to  the  mother. 

The  case  was  tried  before  a  Jury.  Plain- 
tiff testified  explicitly  and  positively  to  many 
acts  of  cruelty  alleged  In  her  petition,  but 
her  testimony  was  flatly  contradicted  by 
that  of  the  defendant,  who  denied  practical- 
ly all  the  acts  of  cruelty  testified  to  by  plain- 
tiff. The  testlmomy  of  plaintiffs  mother 
corroborated  that  of  plaintiff  to  a  minor  ex- 
tent, but  aside  from  that  there  was  practical- 
ly no  testimony  corroborating  the  testimony 
of  either  the  plaintiff  or  the  defendant. 

The  trial  Judge  submitted  to  the  Jury  one 
issue  only,  which  together  with  the  answer 
of  the  Jury  thereto  was  as  follows: 

"Do  yon  find  from  the  evidence  in  tliis  case 
that  the  conduct  of  the  defendant  towards  the 
plaintiff,  aa  alleged  in  plaintiff's  petition,  is 
of  such  a  nature  as  to  render  their  further  liv- 
ing together  insupportable?    Answer:   Yes." 

Clearly,  that  charge  was  erroneous  be- 
cause ft  impliedly  assnmed  that  the  charges 
of  cruelty  embodied  In  plaintiff's  petition 
had  been  proven,  and  for  that  error  the  Judg- 
meat  ot  the  trial  court  is  reversed  and  the 
cause  demanded.    W.  F.  ft  W.  Ry.  Co.  t. 


FORT  WORTH  ft  D.  C.  RY.  CO.  ».  HAW. 
LEY.     (No.   1835.) 

(Onrt  of  Civil  Appeals  of  Texas.     Amarino. 

Nov.  2,  1921.     Rehearing  Denied 

Dec.  14,  1021.) 

1.  Carrlors  «=9i340-.Ai>tlon  for  death  of  oaro. 
taker  of  stoek  held  not  to  y reseat  ease  of 
dlsooverad  peril. 

Where  a  person  In  charge  of  a  shipment 
of  stock  as  a  caretaker  alighted  frpm  defend- 
ant's freight  train  at  a  station  to  examine  the 
stock,  and  was  killed  while  attempting-  to  board 
the  train,  wliich  had  started  without  notice  to 
deceased,  there  being  evidence  to  show  that 
those  in  charge  of  the  train  did  not  know  that 
deceased  had  left  it,  held,  that  the  case  was 
not  one  of  diacovered  peril,  and  a  recovery  on 
that  ground  would  not  have  been  warranted. 

2.  Carriers  «s»280(5)— Carrier's  duty  towards 
passenger  on  freight  train  stated. 

A  carrier  who  accepts  a  passenger  on  its 
freight  train  is  charged  with  the  same  degree 
of  care  as  on  a  regular  passenger  train,  but  the 
passenger  will  be  considered  to  have  accepted 
passage  with  knowledge  that  he  will  not  receive 
the  same  service  as  on  a  passenger  train,  and 
he  is  subject  to  the  usual  and  ordinary  handling 
and  service  by  very  competent  and  prudent  per- 
sons on  such  train;  he  assenting  to  the  incon- 
veniences incident  to  such  mode  of  traveling. 

3.  Carriers  «=9247( 5)— Status  of  passengers 
not  lost  by  alighting  at  Intermedtate  station. 

A  passenger  may  remain  such  in  getting 
off  the  train  at  an  intermediate  station,  so 
long  as  his  object  is  not  inconsistent  with  his 
character  as  a  passenger,  and  such  right  does 
not  depend  on  notice  having  been  given  to  the 
conductor  that  he  desired  to  alight 

4.  Carriers  «=3320(9)— Lack  of  knowledge  that 
atock  caretaker  had  left  train  held  not  to  re- 
lieve  oarrler  from  negligenoe  in  manner  of 
starting  as  matter  of  law. 

Where  a  caretaker  of  stock  alighted  from 
a  freight  train  at  an  intermediate  station  to 
examine  the  stock,  and  was  killed  in  attempt- 
ing to  board  the  train,  which  had  started  with- 
out notice,  it  could  not  be  held,  as  a  matter  of 
law,  that  because  the  operatives  of  the  train 
did  not  have  notice  that  deceased  intended  to 
leave  the  train,  or  had  done  so,  they  were  not 
guilty  of  negligence  in  starting  the  train  with- 
out notice. 

5.  Carriers  «=3347(5)— Stock  caretaker's  neg- 
ligence In  boariHng  moving  train  held  Tor 
Jury. 

Where  a  caretaker  in  charge  of  stock  had 
alighted  from  a  freight  train  at  an  intermediate 
station  to  examine  the  stock,  and  was  killed 
while  attempting  to  l>oard  the  train,  which  had 
started    without    notice,    held,    that    deceased 
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was  not  snfltr  of  eontrilmtory  nesUKenee,  *» 
a  matter  of  law,  in  attempting  to  board  th« 
train  when  be  did;  tbe  evldenca  as  to  the  speed 
of  the  train  being  conflicting. 

6.  Carriers  «=3295(l)— Duty  of  train  sperm- 
tlves  to  keep  lookout  defined. 

Ordinarily  the  duty  on  operatives  of  trains 
to  keep  a  lookoat  does  not  mean  to  keep  a 
lookout  in  the  rear  or  to  the  rear  of  tbe 
train,  but  it  is  their  duty  to  keep  a  lookout 
that  the  track  ahead  is  free  from  obstruc- 
tion, and  the  failure  to  do  so  may  be  negli- 
gence. 

7.  Trial  «=3350(7)— Failure  to  submit  oon- 
tributory  asgllgenee  of  oaretaksr  of  stock 
attempting  to  board  moving  trail  held  er- 
roneous. 

Where  a  caretaker  in  charge  of  stock  alight- 
ed from  defendant's  freight  train  at  an  inter- 
mediate .station  to  examine  the  stock,  and 
was  killed  while  attempting  to  board  the  train 
after  it  had  started  without  notice  to  him,  it 
was  error  to  refuse  definitely  to  submit  affirm- 
atively the  issue  as  to  whether  deceased  was 
negligent  in  attempting  to  catch  the  train  at 
the  time  and  at  the  rate  of  speed  it  was  then 
going  and  in  tbe  manner  in  which  be  under- 
took to  board  the  train.. 

8.  Trial  «=>350(5)  —  Submission  of  Issue  of 
proximate  cause  unnecessary,  where  stock 
caretaker  was  killed  while  negligently  board- 
ing a  moving  train. 

Where  a  caretaker  in  charge  of  stock  left 
the  train  at  an  intermediate  station  to  ex- 
amine the  stock,  and  was  killed  while  attempt- 
ing to  board  tbe  train  after  it  had  started  with- 
out notice,  and  there  was  no  controvertible 
issue  of  fact  that  deceased's  negligence,  if 
established,  was  tbe  proximate  cause  or  a 
concurring  proximate  cause  contributing  to 
the  injury,  it  was  not  necessary  to  submit  prox- 
imate cause  aa  an  issue  of  fact  in  connection 
with  the  issue  of  negligence  in  boarding  the 
train. 

Appeal  from  District  Court,  Potter  County; 
Henry  S.  BiShop,  Jadge. 

Action  by  John  Hawley  against  tbe  Port 
Worth  &  Denver  Olty  Bailway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Thompson,  Barwise,  Wharton  A  Hin«r,  of 
Fort  Worth,  and  Turner  &  Dooley,  of  Ama- 
rlllo.  for  •  appellant. 

Barrett,  Qiilders  &  Deatherage,  O.  B. 
Reeder,  and  P.  P.  Works,  all  of  Amarlllo,  for 
appellee. 

H€PF,  0.  J.  John  Hawley,  for  himself 
and  for  his  wife,  Mertie  Hawley,  sued  appel- 
lant railway  company  for  damages  occasion- 
ed by  the  death  of  R.  E.  Mathews,  alleged  to 
have  been  caused  by  the  negligence  of  appel- 
lant R.  E.  Mathews  was  the  son  of  Mrs. 
Mertie  Hawley  by  a  former  husband  and  the 
stepson  of  John  Hawley.  At  the  time  of  his 
death,  July  24,  1920,  he  was  about  18  years 


old.  On  the  28d  of  July  It  Is  aU^ed  that 
when  he  received  the  injuries  from  wbldi  he 
died  be  was  a  passenger  on  appellant's  train. 
in  charge  of  ten  head  of  horses,  being  trans- 
ported In  a  freight  train  over  appellant's  lihe 
of  road  to  its  connecting  carrier  (the  Santa 
F^)  at  Amarlllo,  and  that  the  horses  were 
under  his  care  while  on  the  train;  that  the 
train  stopped  at  Claude  and  the  deceased  got 
off  the  train,  as  it  was  his  duty  to  do,  to 
look  after  the  horses,  and  while  he  was  ott 
the  train,  jvltbout  any  notice  to  blfn,  the 
operatives  of  the  train  started  it  sudden- 
ly and  without  giving  him  time  to  get 
aboard;  and  that  the  deceased,  without  re- 
alizing or  knowing  the  speed,  attempted  to 
board  the  train,  and  was  thrown  under  tht> 
wheels  of  tbe  caboose  and  inJAed,  from 
which  injuries  he  died  the  next  morning. 
The  petition  spedSes  several  grounds  of  neg- 
ligence, expressing  the  same  grotmds  in  dif- 
ferent language.  It  may  be  stated  that  one 
of  tbe  gronnds  of  negligence  relied  on  was 
that  the  appellant  started  its  train  at  tbe 
time  it  did  and  under  the  drcnmstances  it 
did  without  giving  the  deceased  notice  and 
without  giving  him  an  opportunity  to  get 
on  the  train  before  it  started  to  move,  and 
that  it  was  the  duty  of  the  appellant  to  have 
given  a  signal  that  it  was  going  to  start  tbe 
train  at  the  time  it  started  it,  and  a  suffi- 
cient time  before  the  train  started  to  have 
given  deceased  time  and  opportunity  to  have 
gotten  thereon  In  safety  to  himself ,' which 
duty  tbe  appellant  failed  to  perform  and 
which  was  negligence,  the  proximate  cause  of 
his  injury.    It  was  also  alleged  as  a  ground : 

"That  said  operatives,  just  before  they  start- 
ed said  train,  and  at  the  time  they  started  said 
train,  knew  that  said  R.  E.  Mathews  would  im- 
peril his  life  in  attempting  to  get  on  said  train, 
and  at  the  time  they  started  the  same  knew 
that  he  was  in  peril  and  discovered  said  peril 
and  failed  to  exercise  ordinary  care  to  avoid 
the  injury  and  death  of  the  said  R.  El.  Mathews, 
and  plaintiff  says  if  defendant  did  not  discover 
the  peril  of  said  R.  E.  Mathews  in  time  to 
have  avoided  the  same,  and  did  not  know  that 
said  R.  E.  Mathews  would  go  into  peril,  in  the 
exercise  of  ordinary  care  the  said  operatives 
would  have  known  the  same,  which  care  said 
defendants  failed  to  exercise,  the  proximate 
cause  of  said  death  and  damages." 

It  Is  also  alleged  as  a  ground  of  negligence 
that  If  the  operatives  of  the  train  did  not 
know  that  the  deceased  was  looking  after  his 
horses  and  was  not  on  the  train  at  the  time 
it  rtarted,  in  the  exercise  of  care  they  would 
have  known  that  he  was  not  on  the  train, 
and  that  if  they  attempted  to  start  tbe  same 
at  the  time  and  nnder  the  cfrcnmatances 
they  did  tbe  deceased  would  undertake  to  get 
on  same  and  be  injured,  wblch  care  tbe  oper- 
atives failed  to  exercise,  the  proximate  cause 
of  said  Injury  and  death.    The  defendant  an- 
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Bwered  by  general  deiUal  and  contrlbatory 

B«gllgence  In  certain  partlcolars,  which  will 
be  noticed  later  on. 

A  partial  statement  of  facts  favorable  to 
appellee  and  supporting  the  findings  of  the 
Jury  may  be  stated  to  be:  That  the  deceased 
was  acting  as  shipper  of  ten  heed  of  horses 
from  Sallna,  Collin  connty,  Tes.,  to  White 
Deer,  in  Gray  county,  Tex.;  that  the  crew 
of  the  Fort  Worth  &  Denver  City  Railway 
Company,  operating  the  train  at  the  time  the 
deceased  received  his  injuries,  picked  up  the 
car  with  the  horses  and  the  deceased,  at 
Childress  and  brought  them  as  far  as  Claude, 
where  the  accident  occurred.  It  was  a  dou- 
ble-header, and  had  some  66  or  68  cars  in 
the  train.  The  deceased's  car  of  horses  was 
up  near  the  engine,  and  he  was  riding  in  the 
caboose  with  the  conductor.  The  caboose 
was  entered  from  the  side  instead  of  at  the 
end  of  the  car.  When  the  train  arrived  at 
Claude  it  stopped  at  the  depot,  some  of  the 
crew  say  for  the  purpose  of  setting  out  a  car, 
and  it  remained  there  10  or  15  minutes; 
some  of  the  testimony  would  aotborize  a 
finding  that  It  was  there  for  a  less  time  than 
that.  After  the  train  stopped,  the  conductor 
left  th'e  caboose,  and  be  states  the  deceased 
was  sitting  in  the  door  with  his  feet  hanging 
out,  and  he  asked  him  to  move  over  and  let 
him  out,  and  that  he  then  proceeded  up  to 
the  depot  to  see  about  some  of  his  waybills. 
The  testimony  shows  that  the  deceased  got 
out  of  the  caboose  after  the  conductor  left 
and  followed  on  behind  him,  going  up  to- 
wards the  head  of  the  train,  where  his  hors- 
es were,  and  before  be  reached  the  depot  the 
train  started  out,  and  that  the  deceased  turn- 
ed around  and  was  either  walking  fast  or 
running  to  catch  the  caboose,  and  as  It  came 
by  took  hold  of  it,  bat  was  thrown  under  the 
car  in  front  of  the  rear  wheels  of  the  ca- 
boose, which  ran  over  him  and  inflicted  in- 
juries from  which  be  died.  Various  parties 
testified  as  to  the  speed  of  the  train  at  the 
time  deceased  took  hold  of  it,  ranging  aU 
the  way  from  10  to  18  or  20  miles  an  hour. 
Parties  at  the  depot,  at  the  time  of  the  acci- 
dent, testify  that  there  was  no  signal  given 
by  whistle  or  by  ringing  the  bell,  or  any  no- 
tice given  of  any  kind  that  the  train  was 
starting.  Giving  notice  was  usual  and  cus- 
ti)mary  on  trains  of  that  character.  There 
is  some  testimony  that  there  was  a  whistle. 
The  conductor.  It  seems,  instead  of  going 
back  to  the  caboose,  went  forward  towards 
the  engine  and  boarded  the  train  somewhere 
near  the  head  of  the  train.  He  and  all  the 
employees  testified  that  they  did  not  see  the 
deceased  when  he  left  the  caboose  or  after 
he  left  it  or  at  the  time  he  attempted  to  get 
on  the  caboose,  except  .the  rear  brakeman 
says  that  as  he  got  on  the  train  he  saw  the 
deceased  fall  under  the  caboose  and  the 
wheels  run  over  him,  and  that  he  then  got 


This  brakeman  was  left  in  the  yard  at 
Claude  by  the  train.  Another  bystander  tes- 
tified that  the  brakeman  never  got  on  the 
train  at  all ;  that  he  had  gotten  oflT  and  was 
working  at  a  hot  box  and  had  buckets  or 
something  in  his  hand  when  the  train  start- 
ed; and  that  he  knew  that  he  did  not  get 
on  the  train.  The  court  submitted  the  case 
on  special  issues,  as  follows: 

"Special  Issue  No.  1:  Was  the  deceased,  B. 
B.  Mathews,  in  peril  jnst  before  and  at  the 
time  of  his  injury?  .  Answer:  Yes. 

"Special  Issue  No.  2:  Would  the  operatives 
of  the  train  at  Claade,  In  the  exercise  of  the 
highest  degree  of  care,  have  discovered  the 
perilous  position  of  R.  E.  Mathews,  if  he  was 
In  peril,  in  time  to  have  avoided  his  injury  and 
death?    Answer:  Yes. 

"Special  Issue  No.  3:  Was  the  failure  of 
the  operatives  of  the  train  to  ase  the  highest 
degree  of  care,  if  they  did  fail  to  use  such  care, 
the  proximate  cause  of  the  Injnries  to  the  de- 
ceased, B.  B.  Mathews,  and  bis  death  result- 
ing therefrom?    Answer:   Yes. 

"Special  Issue  No.  4:  Did  the  defendant  use 
the  highest  decree  of  care  to  notify  the  de- 
ceased, B.  E.  Mathews,  by  signal,  or  otherwise, 
that  the  train  was  going  to  leave  Claude  in 
time  for  said  R.  E.  Mathews  to  have  boarded 
the  train  in  safety  to  himself  under  the  %ir- 
cumstances?    Answer:   No. 

"Special  Issue  No.  6:  (a)  Was  it  negligence 
of  the  defendants,  acting  through  the  qpera- 
tlves  of  said  train,  in  failing  to  notify  the  de- 
ceased, B.  K.  MalhewB,  if  they  did  fail  so  to 
do,  that  the  train  was  going  to  -start  as  it  did. 
in  time  for  the  deceased,  under  the  circum- 
stances, to  have  boarded  the  train  in  safety  to 
Iiimself  ?  Answer:  Yes.  (b)  If  so,  was  such 
negligence,  if  any,  the  proximate  cause  of  the 
injury  and  death  of  the  said  R.  B.  Mathews? 
Answer:   Yes." 

The  appellant,  under  several  assignments, 
assails  the  action  of  the  court  in  failing  to 
give  a  specially  requested  Charge,  instruct- 
ing a  verdict  in  its  favor,  t'nder  these  as- 
signments it  Is  asserted,  by  proposition  and 
argument,  that  under  the  evidence  there  was 
no  issue  of  discovered  peril,  and  tliat,  the 
facts  being  conclusive  that  the  railroad  oper- 
atives did  not  know  that  the  deceased  had 
left  the  caboose,  or  that  he  Intended  to  do 
so,  there  was  no  duty  resting  on  appellant  to 
give  notice  of  the  departure  of  the  train, 
and  that  therefore  there  could  be  no  negli- 
gence <»  its  part  In  the  failure  to  give  such 
notice,  and  the  court  should  have  so  instruct- 
ed the  jury.  They  also  assert,  under  an  as- 
signment, that  the  testimony  conclusively 
establishes  that  the  deceased  himself  was 
guilt}'  of  contributory  negligence  in  attempt- 
ing to  board  the  train  at  the  rate  of  speed 
it  was  then  traveling,  and  that  his  negligence 
was  contributory  negligence,  proxlmately 
causing  his  injury  and  death. 

[1]  We  agree  with  appellant  that  the  fact.s 
in  this  case  do  not  present  discovered  peril. 


oft  and  went  back  and  saw  he  was  huit.  |  and  a  recovery  on  that  ground,  in  our  Judg- 
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meDt,  would  not  be  warranted.  We  are  not 
inclined,  however,  to  Interpret  the  Issues  sub- 
mitted In  the  first,  second,  and  third  special 
issues  as  submitting  the  question  of  discover- 
ed peril.  It  Is  not  clear  to  ns  Just  what  Issue 
the  court  was  endeavoring  to  submit  by  those 
issues,  but  It  would  seem  that  he  sought  to 
submit  the  duty  resting  upon  carriers  to  Iceep 
a  lookout  for  persons  on  its  right  of  way, 
or  in  places  that  would  endanger  their  safe- 
ty. We  think  that  i^ecial  Issues  Nos.  4  and 
5  and  the  subdlTlsions  thereof  submit  the 
question  of  duty  resting  on  the  carrier  to 
notify  the  deceased,  by  signal  or  otherwise, 
that  the  train  was  going  to  leave  Claude  and 
the  Issue  whether  it  did  so  in  time  for  the 
deceased  to  have  boarded  the  train  In  safety 
to  himself.  This  issue  we  think  the  evidence 
fairly  presents,  and  It  would  have  been  error, 
in  our  Judgment,  to  have  withdrawn  that  is- 
sue from  the  consideration  of  the  Jury.  This 
case,  we  think,  must  be  determined  on  the 
duty  a  carrier  owes  to  a  passenger  as  such 
while  under  the  diarge  of  the  carrier  and 
whether  the  carrier  has  exercised  that  high 
degree  of  care  imposed  on  It  towards  the  de- 
ceased while  a  passenger  on  its  train. 

[21  A  carrier  who  accepts  a  passenger  on 
Its  freight  train  Is  charged  with  the  same 
degree  of  care  as  upon  a  regular  passenger 
train,  but  a  passenger  on  a  freight  train  will 
be  considered  as  having  accepted  passage 
with  the  knowledge  that  be  will  not  receive 
the  same  servMe  as  on  a  passenger  train,  and 
that  be  will  be  subjected  to  the  usual  and  or- 
dinary handling  and  service  by  very  compe- 
tent and  prudent  persons  on  such  trains,  and 
that  he  assents  to  the  inconveniences  Incident 
to  such  mode  of  traveling.  Herring  v.  Kail- 
way  Co.,  108  8.  W.  977;  Railway  Co.  v.  Pa- 
tlllo,  45  Tex.  av.  App.  6T2,  101  S.  W.  492; 
Mullen  V.  Railway  Co.,  92  8.  W.  1000;  Lewis 
V.  Railway  Co.,  124  S.  W.  1006;  Railway  Co. 
V.  Wilson.  136  S.  W.  566. 

It  is  held  that  a  passenger  may  alight  at 
nn  intermediate  station  for  a  proper  purpose. 

"Again,  it  has  been  held  that,  when  a  train 
stops  at  a  passenger  depot,  there  Is  an  implied 
invitation  to  alight,  and  In  starting  the  train 
again  every  reasonable  precaution  shoold  be 
taken  to  prevent  injnry  to  any  passenger  who 
should  alight,  while  getting  off  or  back  on  the 
train,  such  as  giving  warning  of  the  starting 
of  the  train  by  customary  signals."  Railway 
Co.  V.  Cooper,  2  Tex.  Civ.  App.  50,  20  S.  W. 
093;  Railway  Co.  v.  Overfield,  19  Tex.  Civ. 
.\pp.  440.  47  S.  W.  684;  Railway  Co.  v.  Price, 
48  Tex.  av.  App.  210,  106  S.  W.  700;  Dodge 
V.  Boston  &  Bangor  S.  8.  Co.,  148  Mass.  207, 
19  N.  B.  373,  2  li.  B.  A.  83,  12  Am.  St.  Bep. 
541. 

One  who  temporarily  leaves  a  train  does 
not  lose  the  character  of  a  passenger. 

"Under  these  facts  the  plaintiff,  by  leaving  the 
train  under  the  circumstances,  did  not  termi- 
nate bis  relation  as  passenger  of  defendant's 
train.    This  being  so,  it  was  the  duty  of  the 


company  to  give  a  reasonable  time  for  pas- 
sengers to  board  the  train  after  giving  the 
signal  to  start,  and  to  use  the  utmost  care  in 
operating  its  train  to  prevent  injury  to  its 
passengers  attempting  to  board  same.'  Rail- 
way Co.  V.  Gray,  71  S,  W.  316,  and  authori- 
ties cited  therein. 

Also  Mills  V.  Ballway  Co.,  94  Tex.  242,  09 
8.  W.  875,  55  L.  B.  A.  497. 

[S]  A  passenger  may  remain  such  In  get- 
ting off  at  an  intermediate  station,  so  long 
as  his  object  in  doing  so  is  not  Inconsistent 
with  his  character  as  a  passenger.  Such 
right  does  not  depend  upon  notice  having 
been  given  to  the  conductor  that  he  desired 
to  alight,  but  that  it  Is  an  absolute  right 
enjoyed  by  a  passenger.  Railway  Co.  v.  Math- 
ews, 32  Tex,  Civ.  App.  137,  73  S.  W.  413, 
74  8.  W.  803;  Ballway  Co.  v.  Goldman,  51  8. 
W.  2TO;  Ballway  Co.  v.  Mayfield,  66  S.  W. 
942. 

[4]  We  do  not  think  we  will  be  Justified 
in  holding,  as  a  matter  of  law,  because  the 
conductor  or  other  operatives  did  not  have 
notice  that  deceased  Intended  to  leave  the 
train  or  had  done  so,  that  they  were  not 
gniilty  of  negligence  in  starting  the  tr.aln  In 
the  manner  they  did.  The  evidence  shows 
the  deceased  was  rightfully  on  the  train  in 
charge  of  a  car  of  horses,  which  he  had  not, 
previous  to  that  time,  since  leaving  Child- 
ress, had  an  opportunity  to  examine,  and 
the  evidence  indicates  that  deceased  did 
leave  the  caboose  for  that  purpose.  Appar- 
ently the  evidence  shows  there  was  nothing 
to  prevent  the  conductor  and  other  operatives 
from  seeing  deceased  after  he  alighted  from 
the  caboose  while  going  down  the  track  to- 
wards his  horses.  As  we  understand  the 
law,  the  operatives  then  owed  to  deceased  at 
least  the  customary  or  ordinary  duty  of  giv- 
ing sign.ils  or  notice  before  the  departure 
and  time  sufficient  after  such  notice  to  board 
the  train. 

[6]  On  the  question  of  contributory  negli- 
gence we  do  not  believe  we  should  hold,  as 
a  matter  of  law,  that  the  deceased  was  guilty 
thereof  In  trying  to  board  the  train  at  the 
time  he  did.  The  opinions  of  the  various 
witnesses  differ  as  to  tbe  speed  of  the  train. 
It  had  moved  but  a  short  distance,  perhaps 
not  exceeding  half  the  length  of  the  train,  at 
the  time  he  sought  to  board  it.  The  deceas- 
ed was  thrown,  or  fell,  under  the  train  about 
the  time  the  brakeman  says  be  boarded  the 
train,  and  the  brakeman,  after  he  fell,  alight- 
ed from  the  train.  Under  all  the  circum- 
stances of  the  case  we  are  inclined  to  think 
that  contributory  negligence  was  a  question 
for  the  Jury. 

The  appellant  presents  assignments  that 
the  court  erred  in  refusing  to  give  a  new  tri- 
al because  the  evidehce  is  Insufficient  to  sup- 
port the  findings  of  the  Jury  on  the  points 
above  given  by  us.  For  the  reasons  given,  we 
I  overrule  these  assignments. 
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Appellant  also  presents  assignments  on  the 
objections  urged  to  tbe  oonrt's  charge  In  the 
lasnes  submitted,  1,  2,  and  8,  on  the  ground 
that  they  submitted  dlscovrared  peril  when 
there  was  no  evidence  supporting  that  Issue. 
As  above  suggested,  we  agree  with  appellant 
that  there  was  no  evidence  sivportbajg  that 
Issue,  but  we  are  not  incUned  to  interpret 
the  charge  as  presenting  tibat  issue,  rather 
presenting  the  issue  wheth»  or  not  the  ap- 
pellant was  negligent  in  failing  to  keep  a 
proper  lo<Aout  and  to  discover  the  posltimi  ot 
deceased  just  before  his  injury. 

[6]  Ordinarily,  the  duty  upon  operatives  of 
trains  to  keep  a  lookout  does  not  mean,  as 
we  understand  the  law,  to  keep  a  lookout  in 
the  rear  or  to  the  rear  of  the  train,  but  it  is 
their  duty  to  keep  a  lookout  to  see  that  the 
track  ahead  of  them  Is  free  from  obstruction, 
and  a  failure  to  do  so  may  be  negligence. 
We  hardly  think  the  issue  of  negligence  in 
falling  to  keep  a  proper  lookout,  as  ordina- 
rily apt^ed  appUcable  to  this  case.  It  seems 
to  us  the  case  of  Railway  Co.  v.  Moss,  180 
S.  W.  1128,  may  be  appUcable  and  illustrative 
of  the  role  governing  an  issue  of  that  char- 
acter. However,  the  fact  that  the  court  sub- 
mitted that  Issue  and  the  Jury  found  in  fa- 
vor of  the  appellees  on  that  Issue  would  not 
necessarily  reverse  the  case,  for  the  reason 
that  they  found  that  appellant  was  negligent 
in  the  failure  of  performing  its  duty  to  the 
deceased  as  a  passenger  on  Its  train,  in  fail- 
ing to  give  him  a  signal  or  notice  and  time 
in  whldi  to  board  the  train.  This  case,  as 
above  suggested,  we  think  must  be  disposed 
of  under  the  law  regulating  the  duty  of  a 
carrier  towards  a  passenger.  We  believe 
what  has  been  said  wUl  dispose  of  the  as- 
signments from  1  to  U,  and,  without  discuss- 
ing the  matter  further,  we  overrule  those  as- 
signments. '■ ' 

On>e  twelfth  and  thirteenth  assignments  as- 
sert error  in  submitting  special  issue  No.  6, 
given  by  the  court,  which  is: 

"Was  the  said  B.  E.  Mathews,  Just  before 
or  at  the  time  of  his  injury,  guilty  of  negli- 
gence, the  proximate  cause  of  his  injury  and 
deathr 

The  jury  answered,  "No."  The  appellant 
objected  to  the  submission  of  this  issue  in 
proper  time  in  the  court  b^ow,  becanse  (1) 
it  was  too  restricted,  in  that  the  inquiry  is 
conSned  to  whether  deceased's  negligence 
was  the  proximate  cause  and  ignores  wheth- 
er the  negligence  might  have  been  the  c<n>trlb- 
uting  cause;  (2)  It  should  have  submitted 
specifically  and  affirmativMy  whether  deceas- 
ed was  guilty  of  negligence  in  attempting  to 
catch  the  train  at  the  time  in  question,  at 
the  rate  of  speed  it  was  ttiea  going,  and  the 
manner  and  way  in  which  he  undertook  to 
take  hold  of  the  train,  etc.;  that  it  does  not 
submit  the  specific  issue  of  contributory  neg- 
ligence as  pleaded  by  the  apiiellant. 


The  fourteenth  assignment  presents  error 
in  refusing  requested  issue,  as  follows: 

"Would  a  person,  in  the  exercise  of  ordi- 
nary care,  at  that  term  is  defined  in  para- 
graph 1,  subdivision  4  thereof,  of  the  court's 
main  diarge,  for  hia  own  safety,  have  attempt- 
ed to  board  the  train  at  the  time  and  place 
the  deceased,  R.  E.  Mathews,  attempted  to 
board  the  train,  moving  at  the  rate  of  speed 
that  the  train  was  at  said  time?  Answer  Tes' 
or  'No.'" 

The  api)ellant  pleaded  specifically  in  de- 
fense that  the  deceased  attempted  to  board 
the  train  when  it  was  moving  at  too  rapid  a 
rate  of  speed  to  do  so  in  safety;  that  he 
knew  thereof,  and  that  this  act  was  negli- 
gence and  the  proximate  cause  of  his  injury 
and  death,  and  fbat  he  was  guilty  of  contrib- 
utory negligence  In  attempting  to  board  the 
train  at  the  speed  it  was  tiien  running ;  that 
be  was  warned  that  it  was  running  too  fast 
Just  before  he  attempted  to  board  the  car; 
that  the  train  started  slow,  and  there  were 
ladders  attached  to  cars  by  which  he  could 
have  regained  the  train;  but  that  he  waited 
for  the  caboose,  when  the  speed  was  increas- 
ed to  a  rapid  rate,  in  which  he  was  negligent 
and  which  contributed  directly  and  jtroxl- 
mately  to  the  Injury.  The  facts  raise  the  is- 
sue of  contributory  negligence,  in  that  the 
train  was  moving  at  a  speed  which  at  the 
time  was  imsafe  to  attempt  to  board. 

[7]  The  appellant  was  entitled  to  have  the 
facts  constituting  its  defense  submitted  con- 
cretely and  afiJrmatively,  and  a  failure  to  do 
80  upon  objections  to  the  charge  on  that 
ground,  and  a  failure  to  give  a  requested  is- 
sue submitting  the  defense,  was  error.  This 
court  has  many  times  so  held,  and  in  doing 
BO  we  have  foUowed  the  holdings  of  other 
courts  and  the  Supreme  Court  We  have  not 
held  that  it  is  unnecessary  to  submit  the 
group  of  facts  relied  upon  as  an  affirmative 
defense,  as  contended  by  counsel  in  this  case. 
The  same  objection  practically  was  made  to 
the  qieclal  issue  given  on  contributory  negli- 
gence in  the 'Francis  Case,  and  Judge  Hall, 
for  this  court,  held  the  objection  well  takoi, 
and  in  that  case  the  railroad  sought  to  have 
its  defense  affirmatively  presented,  as  in  this 
case,  and  it  was  there  said: 

"Appellant  had  the  right  to  have  these  facts 
affirmatively  presented  to  the  Jury  for  their 
finding.  G.,  C.  &  S.  F.  Ry.  Co.  v.  Mangham, 
95  Tex.  413,  67  S.  W.  766."  Railway  Co.  ▼. 
Francis,  227  S.  W.  842. 

See  Dallas  Hotel  Co.  v.  Fox,  196  S.  W.  617 ; 
PUlpott  v.  Edge,  224  S.  W.  263;  Railway  Co. 
V.  Morrow,  23S  S.  W.  664,  this  day  banded 
down. 

It  would  seem  the  objectitxis  to  the  issue 
as  submitted  by  the  court  would  be  sufficient 
to  inresent  the  error  of  the  court  in  submit- 
ting the  defense  in  such  general  terms,  but  It 
is  insisted  by  the  appellee  that  the  issue  as 
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requested  hy  apiwnant  was  defective  becanse 
the  issue  ignored  the  proximate  cause.  In 
other  words,  we  suppose  appellee  insists  that 
the  Jury,  in  addition  to  finding  the  acts 
which  it  was  sought  to  have  submitted  as 
constituting  negligence  on  the  part  of  the  de- 
ceased, should  And  same  was  the  proximate 
cause  of  his  injury.  It  will  be  perceived  ap- 
pellant, in  the  Issue  requested,  asked  If  a 
person  "In  the  exercise  of  ordinary  care,  as 
that  term  Is  defined  in  paragraph  1,  subdivl- 
tlon  4  thereof,  of  the  court's  majin  charge." 
In  subdivision  4  the  court  defined  ordinary 
care,  and  states  the  failure  to  use  ordinary 
care  is  negligence,  "as  that  term  Is  applied  in 
paragraph  3  above."    Paragraph  3  is: 

"At  the  time  the  said  B.  E.  Mathews  was 
injured  it  was  his  duty  to  exercise  ordinazV 
care  for  liis  own  safety,  and  if  be  failed  to 
use  such  care,  and  if  as  a  proximate  result 
thereof  be  was  injured  and  Itilled,  as  alleged  by 
plaintiff,  then  he  was  guilty  of  negligence." 

In  the  issue  which  appellant  sought  to 
have  submitted  the  general  charge  of  the 
court  was  r^erred  to,  and  it  would  seem 
theee  charges  were  thereby  made  part  of  the 
requested  Issue  or  explanation  thereof,  as 
required  by  the  statute,  and  In  that  charge 
the  court,  In  effect,  told  the  Jury  the  failure 
to  use  ordinary  care  would  be  negligence  if 
such  failure  did  produce  the  injury.  In  that 
way  the  court  did  require  the  jury  to  find, 
if  they  found  negligence  on  the  part  of  the 
deceased,  that  it  must  have  proximately 
caused  the  Injury. 

[1]  But,  In  addition,  If  the  deceased  was 
negligent  in  attempting  to  board  the  train, 
there  was  no  controvertible  issue  of  fact  but 
that  such  negligence,  if  established,  was  the 
proximate  cause,  or  a  concurring  proximate 
cause,  contributing  to  the  Injiiry.  It  was  not 
therefore  necessary  to  submit  proximate 
cause  as  an  issue  of  fact  In  connection  with 
the  issue  of  n^ligence  in  boarding  the  train. 
In  the  nature  of  things,  if  the  deceased  bad 
not  attempted  to  board  the  train  he  would  not 
have  been  injured.  The  sole  question,  there- 
fore, was  one  of  negligence.  Railway  Co.  t. 
Rowland,  90  Tex.  365,  38  S.  W.  766;  By.  Co. 
v.  Wall.  102  Tex.  362,  116  S.  W.  1140.  The 
assignments  above  reviewed  will  be  sustained 
for  the  rcfisons  stated  by  us. 

The  fifteenth  and  sixteenth  assignments 
will  be  overruled.  We  are  of  the  opinion  the 
issues  requested  only  sought  a  finding  on 
evidentiary  facts.  If  the  deceased  was  neg- 
ligent in  attempting  to  board  the  train  while 
running  at  a  great  speed  or  a  dangerous 
speed,  such  attempt  would  be  the  proximate 
cause  of  the  Injury.  He  had  a  right  to  get 
on  the  train  when  he  tried  to  do  so,  if  an  or- 
dinarily prudent  person  would  then  hare 
done  so.  In  getting  off  the  car  deceased  was 
not  negligent,  if  he  had  the  legal  right  to  do 
so  as  a  passenger,  whether  he  notified  the 


condactor  or  not.  The  fact  that  ha  was 
warned  that  the  train  was  moving  too  fast 
to  board  was  evidentiary  In  establtstiing  the 
ultimate  fact  of  ne^lgenoe  In  attempttng  to 
do  so.  A  finding  thereon  would  not  have 
settled  the  Issue  to  be  established,  that  Is, 
Was  the  deceased  negligent  In  attempting 
to  board  the  txaiin  when  he  did? 

The  seventeenth  assignment  will  not  tie 
discussed,  as  the  case  will  be  reversed. 

The  judgment  of  the  court  b^ow  wlU  be 
reversed,  and  the  cause  remanded. 


FORT  WORTH  &  D.  C.  RY.  CO.  ». 
MORROW.     (No.  1836.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Nov.  2,  1921.    Bebearing  Denied 

Dec.  14,  1921.) 

(.  IMaster  and  servant  «=»295(l)— Awumptlon 
of  risk  iield  not  clearly  dellned. 
An  instruction  that  deceased  railroad  em- 
ployee assumed  all  the  risk  and  dangers  ordi- 
narily incident  to  the  bnsiness,  bnt  not  the  risk 
arising  from  defendanfa  negligence,  and  also 
the  risks  and  dangers  of  which  he  knew  and 
of  which  he  necessarily  learned  in  the  dis- 
charge of  bis  duties,  held  erroneous  as  being 
confusing  as  to  the  risk  from  known  negligence 
of  defendant. 

2.  IMaster  and  servant  4=928(K— Employee's 
knowledge  of  defect  need  not  be  proven  by 
direct  evidence. 

Where  an  assistant  roadmaster  was  killed 
by  a  lever,  used  to  unload  a  car  of  gravel,  fly- 
ing back  when  he  was  attempting  to  operatt- 
it  and  the  evidence  was  contradictory  as  to 
whether  deceased  knew  of  the  defect  in  the  ma- 
chinery or  whether  he  could  see  its  condition 
from  where  he'VvBs  standing,  direct  and  posi- 
tive testimony  as  to  such  facts  was  not  necen- 
sary,  but  they  might  be  established  and  in- 
ferred from  other  facts  and  circumstances. 

3.  Master  and  servant  <3=^288  (5)— Railroad 
employee's  knowledge  of  defective  damping 
machinery  on  car  held  for  jury. 

Where  an  assistant  roadmaster  on  a  rail- 
road was  killed  by  the  dumping  lever  on  a  car 
of  gravel  flying  badt  while  he  was  assisting  in 
operating  it,  evidence  held  sufficient'  to  raise 
the  issue  whether  be  knew  that  the  madlinerj 
for  damping  the  ear  was  defective. 

4.  Trial  «=>352( I)— Special  Issae  of  assumed 
risk  held  too  general. 

In  an  action  for  the  death  of  an  assistant 
railroad  roadmaster  struck  by  an  alleged  de- 
fective dumping  lever  on  a  gravel  car,  a  spe- 
cial issue  as  to  assumed  risk  held  erroneous 
as  too  general. 

5.  Trial  <S=>350(2),  352(1)— Ultlmato  facto 
only  to  be  submitted,  and  eaoli  ultlMate  faet 

'  submitted  separately. 

Under  the  provision  of  Vernon's  Sayles' 
Ann.  Oiv.  St.  1914,  art.  1986,  only  issues  as 


C=»For  otber  cas«s  see  aame  topic  and  KEY-t<UMBER  In  all  Key-Numbered  Digest*  and  Indexos 

'  Digitized  by  VjOOQ  IC 


Tex.) 


FOBT  WOBTH  &  I>.  C.  BY.  CO.  r.  MOBROW 
(»t  aw.) 


665 


to  ultimate  facts  sboold  b«  submitted,  the 
proper  practice,  in  view  of  article  1984a,  being 
to  submit  separately  an  issue  as  to  every 
ultimate  fact  a  finding  on  which  will  control 
the  judgment. 

e.  Trial  «=3248,  352(4)— Issues  of  llabiitty  or 
defense  must  be  particularly  and  oonorotely 
submitted. 

It  is  the  duty  of  the  trial  court  to  submit 
the  issues  of  liability  or  defense  particularly 
and  concretely  rather  than  generally  and  ab; 
stractly,  and  this  is  true  whether  the  case  li^ 
submitted  on  a  general  charge  or  on  spedsY 
issues. 

7.  Trial  4=9350(7)— Issue  held  proparly  refus- 
ed as  not  controlling. 

Where  an  assistant  railroad  rbadmaster 
was  killed  while  as.sisting  in  unloading  a  car 
of  gravel  by  the  dumping  lever,  into  which 
he  had  inserted  a  lining  bar,  flying  back,  it  was 
not  error  to  refuse  to  submit  an  issue  as  to 
whether  deceased  knew  of  the  danger  of  the 
lining  bar  in  the  dumping  itvtt,  since  an  an- 
swer to  such  isaue  would  not  be  controUiag. 

8.  Master  and  serya»t  $=>  1 25  (6)— Master's 
dnty  to  knew  defects  stated. 

The  master's  duty  is  to  exerdse  ordinary 
care  to  know  of  defects  in  machinery,  and  he 
is  charged  with  such  knowledge,  as  he.  should 
have  acquired  the  exercifle  of  ordinary  care  to 
keep  himself  informed  of  such  condition. 

On  Motion  for  Behearing  and  to  Certify. 

•.  Trial  ^=>352(4)— Submission  of  Issue  of 
negltgence  must  refer  to  particular  charge 
pleaded. 

In  submitting  an  issue  as  to  the  ultimate 
fact  it  is  improper  to  submit  a  getieral  issue 
as  to  whether  defendant  was  negligent,  with- 
out reference  to  the  particular  charge  of  negli- 
gence in  the  pleading;  the  issue  submitted 
should  be  whether  defendant  was  negligent  in 
doing  the  specific  act  alleged,  in  view  of  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  1985. 

Api^eal  from  District  Court,  Potter  Coun- 
ty ;  Henry  S.  Bishop,  Judge. 

Action  by  Laura  Morrow,  administratrix 
of  the  estate  of  J.  M.  Morrow,  deceased, 
against  the  Fort  Worth  &  Denver  City  Ball- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Thompson,  Barwise,  Wharton  &  Hiner,  of 
Fort  Worth,  and  Turner  &  Dooley,  of  Ara- 
arillo,  for  appellant 

Barrett,  Works  &  Deatherage,  C.  B.  Reed- 
er,  and  W.  H.  Childers,  all  of  Amarillo,  for 
appellee. 

BOXCE,  J.  Laura  Morrow,  administratrix 
of  the  estate  of  her -deceased  husband,  J.  M 
Morrow,  brought'  this  suit  to  recover  dam- 
ages for  the  death  of  her  said  hu^baud, 
which  was  alleged  to  have  resulted  from  tho 
negligence  of  the  defendant,  and  this  appeal 
is  from  a  judgment  for  the  plaintiff  in  such 
suit. 


It  is  shown  that  J.  M.  Morrow  met  his 
death  wliUe  in  the  service  of  tlie  def^tdant 
railway  company  and  raigaged  in  unloading 
gravel  along  defendant's  -track.  He  was. 
at.  the  time  he  was  killed,  operating  a  lever 
for  the  purpose  of  unloading,  by  dumping, 
a  car  of  gravel.  -  For  some  cause  the  lever 
flew  back,  striking  bim  on  the  head  and 
crushing  his  skull.  Liability  of  the  defend- 
ant was  based  on  allegations  that  the  machin- 
ery was  defective  and  dangerous  and  de- 
fmdant  was  negligent  in  requiring  its  serv- 
ant to  work  with  such  dangerous  machinery. 
The  defoidant)  in  addition  to  a  goieral  de- 
nial and  special ,  answers,  not  necessary  to 
be  set  out,  alleged  that  if  said  machinery 
was  defective  the  deceased  knew  of  such  de- 
fect and  the  danger  incident  to  its  use  in 
such  condition  and  assumed  the  risk.  It 
also  pleaded  that  the  deceased,,  by  maKing 
some  alteration  or  addition  to  the  dumping 
machinery,  caused  it  to  be  dangerous  and 
asstuned  the  risk  of  such  danger. 

The  jury  found  that  the  dumping  niadiia- 
ery  was  defective,  as  aUeged;  that  the  de- 
fendant was  negligent  in  furnishing  such  ma- 
chinery; that  the  injury  was  not  the  result 
of  risks  assumed  by  the  deceased;  and  that 
deceased  was  not  guilty  of  negligence  or 
contributory  nei^lgence,  cansing  or  contribnt- 
ing  to  the  injury.  It  was  admitted  that  the 
liability  of  the  defendant  is  to  be  determined 
by  the  federal  Employers'  Uability  Act  (U. 
8.  Comp.  St.  K  S6S7-8666).  We  will  state 
in  detail  such  further  facta  as  may  he  neces- 
sary in  consideration  of  the  assignments,  as 
we  discuss  them. 

The  first  three  assignments  comidaln  of 
this  charge  given  by  the  court: 

"The  deceased  assumed  all  the  risk  and  dan- 
gers ordinarily  incident  to  the  bnsiness  in 
which  he  was  engaged  at  the  time  of  his  death; 
but  he  did  not  assume  the  risk,  if  any,  which 
arose,  if  any  did  arise,  from  the  negligence  of 
the  defendant,  if  the  defendant  was  guilty  of 
negligence.  The  deceased  also  assumed  the 
risks  and  dangers,  if  any,  of  which  he  knew  and 
of  which  he  necessarily  learned  in  the  dis- 
charge of  his  duties  in  time  to  have  prevented 
the  injury  alleged." 

This  charge  was  given  in  connection  with 
the  issue  of  assumed  risk,  which  was  sub- 
mitted in  the  following  language:. 

"Did  the  deceased,  J.  M.  Morrow,  assume 
risks  the  proximate  cause  of  his  injury  and 
death?" 

[IJ  The  complaint  urged  against  the 
charge  is  that  it  deprived  the  defendant  of 
the  benefit  of  the  plea  of  assiunption  of  risks 
arising  from  the  negligence  of  the  defendant, 
known  to  the  deceased,  or  of  which  be  bad 
necessarily  learned  iu  the  discharge  of  his 
duties  at  the  time  of  doing  the  act  in  con- 
sequence of  which  be  suffered  the  injury. 
We  think  the  charge  is  objectionable.    The 
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general  exception  embodied  in  the  first  sen- 
tence was  quite  likely  to  be  construed  by 
those  unfamiliar  with  the  law  as  applicable 
to  the  whole  subject  of  assumed  risk,  and 
not  as  being  controlled  itself  by  the  secopd 
sentence  of  the  charge.  We  need  not  go 
into  an  examination  of  the 'rules  of  constmc- 
tion  for  the  purpose  of  determining  what 
!<bould  be  hdd  to  be  the  meaning  of  this 
charge,  for,  to  say  the  least  of  it,  the  lan- 
guage was  apt  to  be  confusing  and  to  be 
misunderstood  by  the  Jury,  and  the  ai>p^ 
lant,  having  made  specific  objections  to  the 
charge  on  this  account,  had  the  rlg^t  to  have 
the  court  express  his  meaning  in  clear  and 
unmistakable  language.  We  held  a  drnrge 
in  exactly  the  same  language,  given  in  the 
case  of  A.,  T.  &  S.  F.  Ry.  Go.  t.  Francis,  227 
S.  W.  844,  to  be  erroneous.  The  appellee 
contends,  however,  that,  in  any  event,  this 
error  would  be  harmless,  because  she  con- 
tends that  the  evidence  was  not  sufficient  to 
raise  an  issue  of  assumption  of  risk  result- 
ing from  the  extraordinary  risk  imposed  by 
the  defect  in  the  dumiiing  machinery ;  it  be- 
ing asserted  that  there  is  no  evidence  suffi- 
cient to  have  warranted  Qie  finding  that 
the  deceased  knew,  or  must  be  held  to  have 
known,  of  the  defect  The  evidence  on  this  is- 
sue Is  to  the  effect  that  the  deceased  was  as- 
sistant roadmaster,  superintending  the  un- 
loading of  this  train  of  gravel  cars,  and  had 
had  long  experience  in  this  kind  of  work. 
Others  were  doing  the  actual  W(^k  of  operat- 
ing the  dumping  machinery  as  the  cars  were 
being  unloaded ;  and  it  was  customary,  If 
anything  went  wrong,  or  more  help  was  need- 
ed, for  such' person  to  call  on  the  deceased  for 
instructions  or  help.  The  deceased's  son  and 
a  Mexican,  working  together,  attempted  to 
dump   this   particular   car. 

The  testimony  is  somewhat  conflicting  as 
to  how  the  dumping  lever  and  machinery 
worked,  and  the  evidence  appears  in  such 
manner  in  the  record  as  that  we  do  not 
clearly  understand  the  details  of  the  oper- 
ation of  the  machinery.  In  general.  It  may 
be  said  that  the  evidence  shows  that  the 
car  was  divided  into  four  compartments,  and 
that  the  bottom  of  each  -compartment  con- 
sisted of  two  swinging  doors,  which  were 
held  up  by  rods  to  which  they  were  attached, 
until  by  operation  of  the  dumping  machinery 
they  were  allowed  to  swing  open.  The  dump- 
ing macbiuery  was  operated  by  a  lever,  lo- 
cated near  each  inside  comer  of  the  car — a 
lever  for  each  compartment.  The  lever  was 
about  2%  or  3  feet  long,  and  consisted  of  a 
hollow  iron  pipe  which  would  be  standing 
in  an  approximate  upright  position  when  the 
dumping  process  was  begun.  In  order  to 
dump  the  car  it  was  necessary  to  move  this 
lever  toward  the  center  of  the  car;  it  I>eing 
located  between  the  coupling  and  outer  cor- 
ner. The  lever  worked  a  ratchet  wbe^,  and 
would  have  to  be  moved  so  as  to  turn  the 
ratchet  wheel  past  the  engagement  of  several 


teeth  of  the  wheel  before  the  dumping  oc- 
curred. If  the  ratchet  engaged  in  the  teeth 
of  the  ratchet  wheel  properly,  it  prevented 
the  lever  from  flying  back  after  it  moved 
forward.  The  defendant's  testimony  Is  to 
the  effect  that,  after  several  notches  of  the 
ratchet  wheel  have  been  worked  and  the 
car  begins  to  dump,  the  lever  always  moves 
backward  toward  the  corner  of  the  car, 
though  this  is  denied  by  the  plalntifTs  testi- 
mony. It  requires  considerable  force  to 
move  this  lever  whesa  the  car  is  loaded,  as  it 
is  operated  against  the  load  on  the  swinging 
doors.  The  defendant's  son  and  the  Mexican 
were  unable  to  push  or  pull  the  lever  of  this 
car  forward  and  dump  the  car,  though  they 
put  in  the  hollow  iron  pipe  a  lining  bar, 
thus  Increasing  by  several  feet  the  leverage. 
This  use  of  a  lining  bar,  or  something  else, 
for  this  purpose,  was  not  unusual.  The  son 
then  got  under  the  car  to  see  If  anything 
was  wrong.  He  discovered  that  the  ratdiet 
wheel,  ratchet,  track,  etc.,  of  the  madiinery 
wer6  very  rusty  and  worn,  but  did  not  con- 
sider that  its  condition  made  it  dangerous. 
The  testimony  of  other  witnesses  who  ex- 
amined the  machinery  after  the  death  of  J. 
M.  MoROw  is  to  the  effect  that  such  ma- 
chinery was  in  good  condition.  The  de- 
ceased's son,  after  the  examination  Just  men- 
tioned, called  to  bis  father,  who  was  about 
25  feet  away,  to  help  dump  the  car.  Be 
testifies  that  nothing  was  said  as  to  the  con- 
dition of  the  machinery,  though  his  father 
knew  that  It  was  "sticking,"  as  otherwise  he 
would  not  have  been  called  on  for  help.  The 
testimony  is  contradictory  as  to  whether  the 
ratchet  machinery  and  its  operation  can  he 
seen  by  one  standing  in  portion  to  operate 
the  lever  in  dumping  the  car.  The  deceased 
and  Ills  son  pushed  while  the  Mexican  pulled 
on  the  lever,  and  when  it  failed  to  move  gave 
it  several  Jerks.  Finally  the  lever  was 
pushed  and  pulled  forward,  releasing  the  en- 
gagement of  the  ratchet,  but  it  immediately 
flew  back,  when  the  lining  bar  struck  de- 
ceased on  the  head  and  killed  him.  There  is 
no  direct  evidence  that  the  deceased  Imew 
of  the  defect  and  the  danger,  and,  as  vre 
have  already  said,  the  testimony  as  to  wheth- 
er he  could  see  the  condition  of  the  machin- 
ery from  where  he  was  standing  is  contra- 
dictory, and  we  have  been  in  some  doubt  as 
to  whether  the  evidence  is  sufficient  to  raise 
this  issue. 

[2,  S]  Direct  and  positive  testimony  as  to 
such  facts  is  not  necessary,  but  they  may  be 
established  and  Inferred  from  other  facts 
and  circumstances.  Chesapeake  &  O.  By. 
Co.  V.  De  Atley,  241  U.-S.  810,  36  Sup.  Ct. 
564,  60  L.  Ed.  1016;  P.  &  S.  F.  Ry.  Ce.  v. 
Komegay,  206  S.  W.  711.  The  deceased  was 
a  man  of  long  experience  In  this  business,  and 
was,  no  doubt,  aware  of  the  result  that  might 
be  expected  from  a  defect  in  this  mechanism. 
The  fact  that  two  men,  with  the  aid  of  the 
additional  leverage  furnished  by  the  lining' 
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bar,  had  been  unable  to  operate  the  machin- 
ery, may  have  been  considered  by  the  Jury 
to  have  acme  tendency  to  notify  deceased 
that  something  was  wrong.  He  was  stand- 
ing near  whUe  his  son  wa&  examining  it,  and, 
according  to  some  of  the  testimony,  might 
have  seen  its  condition  by  looking  down  from 
his  position  at  the  lever.  The  trial  court 
considered  the  evidence  sttflBdent  to  raise 
the  Issue,  and  we  are  not  prepared  to  say 
that  the  issue  was  not  In  the  case 

[4,  S]  The  fourth  and  seventh  assignmenta 
complain  of  the  manner  of  the  submission  of 
the  special  issue  of  assumed  risk,  as  above 
quoted;  the  objection  being  that  It  la  ab- 
stract and  too  general  and  submits  a  mixed 
qneetltm  of  law  and  fact.  The  fifth  assign- 
ment comiriaina  of  the  refusal  of  the  court 
to  give  requested  issues,  submltttng  such  Is- 
sue more  spedflcally  and  in  the  concrete. 
We  think  the  submission  of  the  Issue  was 
too  general,  and  the  requested  issues,  which 
were  sobstantiaUy  correct,  should  have  been 
given.  The  appellate  courts  of  this  state 
have  always  held  that  only  issues  as  to  ulti- 
mate facts  should  be  sutmltted;  In  fact,  the 
statute  in  effect  so  provides.  B.  S.  art  1986. 
The  proper  practice  is  to  submit  separatdy 
an  iasne  as  to  every  ultimate  fact,  a  finding 
en  wbidi  woold  control  the  Judgment  B. 
R.  art  1984a.  The  facts  stated  generally, 
on  which  the  defense  of  assumed  risk  of  the 
character  we  are  discussing  is  based,  are: 
(1)  Knowledge  by  the  servant  sustaining  the 
injury  of  the  defect;  (2)  appreciation  of  the 
danger  resulting  from  such  condition.  P. 
it  8.  F.  Ry.  Go.  V.  Brooks,  199  8.  W.  809, 
and  authorities  dted.  And  such  would  be 
the  ultimate  facts  as  to  which  Issues  should 
be  property  submitted.  The  court  combined 
these  with  IB  further  Issue  of  proximate 
cause,  which  involved  a  finding  of  still  an- 
other ultimate  fact 

[I]  It  has  also  always  been  held  that  it 
Is  the  duty  of  the  trial  court  to  submit  the 
Issues  of  liability  or  defense  particularly 
and  concretely  rather  than  generally  and 
abstractly,  and  this  is  true  whether  the  case 
is  submitted  on  a  general  charge  or  on  spe- 
cial issues.  We  have  consistently  adhered 
to  these  rules,  thou^  appellee's  counsel  has 
apparently  misunderstood  the  effect  of  our 
<9inlon8.  A.,  T.  &  S.  F.  Ry.  Co.  v.  Francis, 
•27  S.  W.  342  (12) ;  DaUas  Hotel  Co.  v.  Fox, 
196  S.  W.  647  (4);  K.  C,  M.  &  O.  Ry.  Co.  v. 
Bomar,  207  S.  W.  571  (1);  C.  &  S.  By.  Co. 
V.  Rowe,  224  S.  W.  934  (13);  Texas  Refining 
Co.  V.  Alexander,  202  S.  W.  133;  Phllpott  v. 
Edge,  224  S.  W.  263;  Texas  Employers'  As- 
sociation V.  Downing,  218  S.  W.  112;  Fort 
Worth  &  Denver  City  Ry.  Co.  v.  Hawley,  235 
S.  W.  659,  decided  this  day.  In  three  of  the 
above-cited  cases  we  expressly  held  that  the 
submission  of  an  issue  of  contributory  neg- 
ligence by  merely  asking  the  question  as  to 
whether  "the  plaintiff  was  guilty  of  oon- 
txibutory  negUgeuce"  was  too  general  and 


abstract  We  held  In  the  Bowe  Case  that 
under  the  particular  facts  of  the  case  the 
error  In  such  a  general  submission  of  the 
issue  was  not  reversible,  though  we  took 
occasion  to  warn  against  the  error  into 
which  the  trial  court  and  appellee's  counsel 
have  fallen  in  this  case.  In  the  case  now 
under  consideration  we  cannot  avoid  the  con- 
clusion that  the  submission  of  the  general 
abstract  issue  of  assumed  risk.  In  connection 
with  an  incorrect  and  confusing  charge  on 
the  law  thereof,  will  necessitate  a  reversal, 
of  the  case. 

[7]  We  do  not  think  there  was  any  error 
In  the  refusal  to  submit  the  requested  issue 
referred  to  in  the  sixth  assignment;  that  is, 
as  to  whether  the  deceased  knew  of  the  dan- 
ger of  the  lining  bar  in  the  dumping  lever. 
An  answer  to  this  issue  .could  not  in  con- 
nection with  the  answer  to  any  other  Issues 
submitted  or  requested,  have  controlled  the 
Judgment.  The  danger,  if  there  was  any, 
primarily  arose  from  other  causes.  The  lin- 
ing bar  did  not  make  the  situation  danger- 
ous; it  merely  made  the  lever  longer  and 
thus  more  liable  to  hit  the  operator  in  the 
head,  in  case  for  some  other  cause  the  lever 
flew  back.  So,  at  most  it  merely  Increased 
the  possibility  of  serious  injury.  The  issue 
was  as  to  whether  deceased  knew  of  the 
existence  of  the  primary  cause  of  danger, 
and  a  finding  on  such  issue  controlled  the 
disposition  of  the  case. 

The  eighth  assignment  assigns  error  on  the 
court's  definition  of  proximate  cause;  the 
complaint  being  of  the  omission  to  charge  as 
an  element  thereof  that  injury  of  some  such 
character  ml{^t  have  been  foreseen  by  an 
ordinarily  prudent  person  iu  position  of  the 
master  as  likely  to  result  from  the  negligent 
act  in  question.  The  third  assignment  com- 
plains of  the  refusal  of  an  issue  which  would 
have  supplied  this  omission.  There  was  no 
reference  to  this  matter  in  the  charge  of 
the  court  Logically,  In  a  case  of  this  kind 
the  anticipation  of  injury  is  a  matter  for 
consideratlcm  in  determining  whether  the  act 
was  negligent  rather  than  in  determining 
whether  it  was  the  proximate  cause  of  the 
injury.  Klrby  Lumber  Co.  ▼.  Cunningham, 
154  8.  W.  293.  But  as  such  anticipation  of 
injuries  is  an  element  to  be  considered,  ei- 
ther in  connection  with  the  issue  of  negli- 
gence or  of  proximate  cause,  and  the  defend- 
ant would  be  entitled  to  an  instruction  there- 
on, no  practical  benefit  would  result  from  a 
further  discussion  of  the  academic  question 
suggested.  T.  ft  P.  Ry.  Co.  v.  Reed,  88  Tex. 
489,  31  8.  W.  1060;  T.  &  P.  Ry.  Cto.  v.  BIgham, 
90  Tex.  223.  88  S.  W.  162;  Gnlt  Cooperage 
Co.  V.  Abemathy,  64  Tex.  Civ.  App.  137,  116 
S.  W.  871;  T.  C.  Ry.  Co.  v.  Driver,  187  S. 
W.  981 ;  llagnoUa  Petroleum  Ga  ▼.  Bay,  187 
S.  W.  1091;  Klrby  Lumber  Co.  v.  Cunning- 
ham, 154  S.  W.  28a  On  another  trial  the 
court  should  give  an  appropriate  instruction 
in  accordance  with  the  law  as  announced  la 
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these  decisions.  If  snch  an  Instrnction  be 
given  as  suggested,  tbere  would  be  no  neces- 
sity for  giving  such  an  Issue  as. is  referred 
to  In  tbe  tenth  assignment;  In  fact,  we  do 
not  think  it  would  be  proper  to  sutnnlt  snch 
an  issue. 

Under  tbe  eleventh,  twelfth,  and  thirteenth 
assignments  it  Is  contended  that  a  decision 
of  the  liability  of  the  defendant  depended  on 
an  answer  to  tbe  question  as  to  whether  tbe 
alleged  defects  should  have  been  discovered 
by  the  defendant  in  the  exercise  of  ordinary 
care,  and  the  charge  of  the  court  Is  objected 
to  because  the  question  Is  not  so  submitted, 
and  in  this  connection  complaint  is  made 
of  the  refusal  of  the  court  to  submit  an 
issue  of  inspection.  There  was  an  issue  as 
to  the  existence  of  any  defect  at  all  in  the 
machinery,  and,  of  course.  It  was  proper  for 
the  court  to  submit  such  issue  to  the  Jury, 
liut  another  element  of  liability  was  knowl- 
edge, actual  or  constructive,  on  the  part  of 
the  master  of  such  dangerous  condition  of 
the  machinery.  Mo.  Pac.  Ry.  Co.  v.  Henry, 
75  Tex.  220,  12  B.  W.  828;  3  Labatt's  Master 
*  Servant  (2d  Bd.)  c.  43;  Bbersole  v.  Sapp 
(Com.  App.)  208  S.  W.  157;  Texas  &  Padfic 
ity.  Co.  V.  Barrett,  166  U.  8.  617,  17  Sup. 
Ct.  707,  41  h.  Bd.  1188;  Looney  y." Metropol- 
itan Ry.  Co.,  200  U.  8.  480,  28  Sup.  Ct  303, 
50  I>.  Ed.  584.  For  other  authorities  see  12 
Michle's  Digest,  p.  311. 

[8]  Tbe  question  is  somewhat  akin  to  that 
discussed  In  the  consideration  of  the  elt^th 
assignment.  Negligence  of  the  master  In  fur- 
nishing defective  machinery  dei)ends  on 
knowledge  on  his  part  as  to  the  existence  of 
such  condition.  This  knowledge  may  be  ac- 
tual or  constructive.  The  master's  duty  Is, 
of  course,  to  exercise  ordinary  care  to  know 
of  the  condition  of  such  machinery,  and  he 
is  charged  with  such  knowledge  as  he  should 
have  acquired  in  the  exercise  of  ordinary 
care  to  keep  himself  informed  of  such  con- 
dition. Inspection  is  a  means  of  acquiring 
such  knowledge.  The  court  did  not  submit 
a  charge  on  such  element  of  liability  except 
as  it  was  embraced  in  the  general  submis- 
sion of  the  Issue  of  negligence;  and  tbe  de- 
fendant would  be  entitled,  on  proper  request, 
to  have  such  matter  presented  more  specitlc- 
ally.  We  suggest  that  this  may  be  done  by 
the  submission  of  an  issue  of  knowledge, 
with  instructions  as  to  the  law  on  the  sub- 
ject 

In  view  of  another  trial,  we  need  not  dis- 
cuss the  sufficiency  of  the  evidence  to  bub- 
taln  the  amount  of  the  recovery. 

For  the  reasons  stated,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

On  Motion  for  Rehearing  and  to  Certify. 

[•}  We  have  not  held,  as  appdlee's  counsel 
seems  to  think,  in  this  case,  or  In  tbe  case 
of  Port  Worth  &  Denver  City  Railway  Ca  v. 
Hawley,  285  8.  W.  688,  decided  at  tbe  same 


time,  that  special  Isaan  as  to  evidenttary 
facts  ought  to  be  submitted.  We  have  ex- 
pressly stated  "that  only  issues  as  to  nltlmnte 
facts  should  be  submitted."  But  the  ultimate 
fact  Itself  Is  a  spedflc  fact.  For  Instance, 
good  pleading  requites  that  the  plaintlft  in  a 
suit  for  damages  resulting  from  a  defendant's 
negligence  should  specify  the  act  the  doing  of 
which  Is  charged  as  being  ne^gent  In  tbe 
effort  to  sustain  or  disprove  the  negligence 
charged  many  facts  and  circumstances  may 
be  offered  in  evidence  and  may  be  properly 
considered  in  arriving  at  the  ultimate  con- 
clusion. Such  facts  are  the  evidentiary 
facts.  Now,  in  submitting  an  Issue  as  to  tbe 
ultimate  fact,  it  would  be  obviously  Improp- 
er, we  think,  to  submit  a  general  Issue  as 
to  whether  the  defendant  was  negligent  with- 
out reference  to  tbe  particular  charge  of 
negligence  In  the  pleading.  The  issue  rab- 
mltted  should  be  whether  the  defendant  was 
negligent  In  doing  the  specific  act  alleged. 
Such  would  be  the  lasne  made  by  the  plead- 
ing which  it  would  be  the  duty  of  the  oonrt 
on  proper  request  to  submit  Article  1985. 
U.  8.  We  have  carefully  considered  the  opin- 
ion of  the  Commission  of  Appeals  recently 
handed  down  in  the  case  of  T.  &  N.  O.  By. 
Co.  ▼.  Harrington,  236  8.  W.  188,  and  do  not 
think  that  our  decision  in  these  cases  Is  In 
conflict  therewith. 
The  motions  will  be  ovormled. 


CITY  OP  GRAHAM  et  al.  v.  SEAL  ot  •!. 

(No.  9850.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 

Oct  15,  1021.    Rehearing  Denied 

Nov.  28,  1921.) 

1.  Injunotlon  «=>IOS( I)— Criminal  prosecutioa 
may  be  enjoined  If  enforcemeit  of  law  would 
resnlt  In  Injury  to  property  or  Injunction  Is 
only  adequate  remedy. 

A  criminal  prosccntion  cannot  be  enjoined 
in  a  dvil  action,  even  where  the  ordinance  or 
statute  under  which  it  is  instituted  is  void,  un- 
less the  enforcement  thereof  would  result  In 
the  destructien  or  deteiioratiain  of  the  value  «t 
property,  but  if  tbe  enforcement  of  the  law 
would  result  In  injury  to  property,  or  the  facts 
incident  to  its  enforcement  are  so  eztrao*- 
dinary  or  exceptional  that  injunctive  relief  w 
tbe  only  adequate  remedy,  an  action  for  injunc- 
tion will  lie. 

2.  Injunction  «s»l05(2)— Prosecution  for  oper- 
ating motor  vehioiss  for  hire  without  lloease 
in  violation  of  ordinance  will  not  be  eejoined, 
though  latter  void. 

A  criminal  prosecution  for  operating  motor 
vehicles  for  hire  without  a  license,  in  violation 
of  a  city  ordinance,  will  not  be  enjoined,  even 
if  such  ordinance  is  void,  in  the  absence  of  a 
showing  of  threatened  injury  to  property  rights  . 
or    unusual    resolts;     complainants    having    a 
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plain  and  aaeqnate  legal  remedy  by  writ  of  ha- 
beas corpoB  or  by  urging  the  iiiTalidity  of  the 
ordinance  oa  a  defanae. 

3.  Covrts  «=3472(2)— Court  of  Civil  Appeals 
cannot  restrain  ortmlnal  prasaoutlon  for  vio- 
lation vf  «lty  ordinance. 

The  Goiirt  of  Civil  Appeals  cannot  reatrain 
a  criminal  prosecntion  for  Tiolatioii  of  a  city  or- 
dinance prohibiting  the  operation  of  motor  ve- 
hicles without  a  license,  since  to  do  so  would  be 
to  invade  the  province  of  the  Court  of  Criminal 
Appeals. 

4.  Mnnicipal  oorporatlons  9=3592(1)  —  Ordi- 
nance requiring  operators  of  motor  vehicles 
for  hire  to  procure  state  licenses  from  county 
tax  collector  held  in  confllot  with  State  High- 
way Law. 

A  city  ordinance,  requiring  that  persons  6p- 
erating  motor  vehicles  for  hire  within  the  dty 
limits  procure  a  state  chauffeur's  license  from 
the  tax  collector  of  the  particular  county  in 
which  the  city  is  located,  as  well  as  a  dty  li- 
cense, is  invalid,  being  in  substantial  conflict 
with  the  State  Highway  Law  (Vernon's  Ann. 
CSV.  St.  Supp.  1918,  arts.  7012%-7012%t) 
regulating  the  taking  out  of  chauffeur's  license 
throughout  the  state  elsewhere  than  within 
the  corporate  limits  of  cities  having  ordinances 
reqninng  a  license  to  operate  such  vehidea 
therein,  though  a  requirement  that  the  appli- 
cant take  out  a  license  under  the  state  law,  aa 
well  as  under  the  city  ordinance,  would  be  rea- 
sonable as  a  public  safeguard. 

6.  Lioenses  «=97( I)— Ordinance  requlrinMop- 
erators  of  motor  vehioles  for  hire  to   pro- 
wre  licenses  bald  not  clearly  unreasonable 
or  unnecessary. 
A  city  ordinance,  prohibiting  operation  of 
motor  vehicles  for  hire  without  procuring  li- 
cense from  the  dty,  held  not  so  unreasonable 
on  its  face  or  unnecessary  for  the  protection  of 
life  and  property  as  to  overcome  die  presump- 
tion of  reasonableness. 

6.  IMnnlcipal  corporations  «=>692(l)  —  Ordi- 
nance reqnlring  licenses  of  operators  of  mo- 
tor vahloie*  for  hire  within  .oity  limits  not 
in  conflict  with  State  Highway  Law,  though 
appiioablo  to  vehicles  ronalng  to  points  out- 
side city. 

The  fact  that  a  city  ordinance,  requiring  op- 
erators of  motor  vehicles  for  hire  to  procure 
licenses  to  operate  them  within  the  city  limits, 
applies  to  persons  operating  such  vehicles  be- 
tween points  outside  the  corporate  limits  and 
points  within  such  limits  does  not  create  a 
conflict  with  the  State  Highway  Law,  so  as 
to  render  the  ordinance  invalid,  especially  in 
view  of  provisions  of  Vernon's  Ann.  Civ.  St 
Supp.  1918,  art.  7012%h,  giving  to  incorpo- 
rated cities  and  towns  the  right  to  regulate 
the  nse  of  motor  vehicles  therein. 

7.  MnnidpaU  corporations  9=>I2I— in  prosecu- 
tion for  operating  motor  vehicles  without  li- 
cense validity  of  ordinance  not  Involved  be- 
cause authorizing  city  council  to  revoke  li- 
censes. 

Persons  prosecuted  for  operating^ motor  ve- 
hicles within  city  limits  without  a 'license  In 
violation  of  ordinance  cannot  attack  the  validi- 


ty of  such  ordinance  on  tbe  gronnd  of  a  pro- 
vision therein  aatfaorisilig  the  city  comicil  to 
revoke  the  license  if  the  holder  should  be  con- 
victed of  an  offense  against  city  ordinances  or 
state  laws;  they  having  procured  no  such  li- 
cense, and  no  action  having  been  taken  to  re- 
voke any  as  against  them. 

8.  IMDnlcipal  corporations  «=3ill(4)  —  Ordi- 
nance requiring  license  to  operate  motor  ve- 
hicles for  hirs   witliln  dty   not  necessarily 
void  for  Invalidity  of  provislsn  as  to  revo- 
cation of  license  by  oounoii. 
Even  if  a  provision  of  a  dty  ordinance  au- 
thorising the  city  council  to  revoke  a  license 
to  operate  motor  vehicles  for  hire  within  the 
dty  limits  if  the  holder  is  convicted  of  viola- 
tion of  a  city  ordinance  or  state  law  be  in- 
valid. It  would  not  necessarily  follow  that  the 
entire  ordinance,  requiring  and  regulating  the 
taking  out  of  such  license,  is  void. 

Appeal  from  District  Court,  Yoaag  Coun- 
ty; H.  F.  Weldon,  Judge. 

■Action  by  W.  P.  Seal  and  others  against 
tbe  City  of  Graham  and  others,  to  enjoin  a 
prosecntion  for  violation  of  an  ordinance. 
From  a  Judgment  granting  the  injunction,  de- 
fendants appeal.  Reversed,  injunction  dis- 
solved, and  judgment  rendered  for  defend- 
ants. 

McFarlane  ft  McFarlane,  ot  Oraham,  for 
appellants. 
Stlne  &  Stine,  of  Graham,  for  appelleee. 

DUNKLIN,  J.  The  city  of  Graham  and  its 
mayor  and  dty  counsel  were  perpetually  en- 
joined by  tbe  district  court  of  Young  county 
from  enforcing  a  certain  ordinanoe  passed 
by  the  dty  requiring  all  parties  operating 
motor  or  Jitney  passenger  cars  for  hire  from 
operating  the  same  within  tbe  corporate 
UmltB  of  the  dty  of  Graham  without  first 
procuring  a  license  from  the  dty  for  that 
privilege,  and  also  to  procure  a  state  chauf- 
feur's license  from  the  tax  collector  of  Young 
county.  In  which  the  dty  of  Graham  is  lo- 
cated. The  license  tee  fixed  by  tbe  dty 
ordinance  was  $00  per  annum  with  power  In 
tbe  dty  coundl  to  revoke  tbe  same  If  tbe 
holder  thereof  should  be  convicted  of  an  of- 
fense against  the  ordinances  of  tbe  dty  or 
laws  of  the  state  of  Texas.  .  The  power  to 
revoke  the  license  was  also  given  tbe  CQrpora- 
tion  court  in  the  event  of  a  convictlMi  In  that 
court  of  a  violation  of  the  provisions  of  the 
ordinance.  It  was  further  iwovlded  that  In 
tbe  event  a  license  should  be  revolved  no  fur- 
ther license  should  be  issued  to  tbe  same  per-, 
son,  unless  expressly  authorised  by  the  dty 
coundl.  It  was  further  provided  by  the  or- 
dinance that  if  any  person  should  violate  tha 
provisions  of  the  ordinance  he  would  be  sub- 
jected, upon  conviction,  to  a  fine  in  any  sum 
not  to  exceed  $20.  Section  7  of  the  ordi- 
nance reads  as  follows: 
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"The  holding  of  any  section  or  claase  here- 
of as  invalid  shall  not  be  held  to  invalidate  the 
remaining  sections  or  dauses  hereof." 

The  salt  was  instituted  by  W.  P.  Seal,  Ben 
Williams,  0.  H.  Ozmer,  Reece  Kitchle,  E.  J. 
Hawkins,  J.  J.  Thompson,  Cal  Nanoe,  and 
Home  Smith,  who  sued  in  their  own  behalf, 
and  In  behalf  of  about  20  others  similarly 
situated  against  the  ^ty  of  Graham,  ]|ts 
mayor,  all  the  members  of  its  city  council, 
its  city  attorney  and  its  corporation  Judge. 

It  Is  alleged  in  the  petition  that  the  city  of 
Graham  Is  a  city  of  over  5,000  population  and 
is  duly  Incorporated;  that  plaintifFs  are  en- 
gaged in  the  business  of  transporting  passen- 
gers for  hire  In  motor  driven  vehicles  be- 
tween points  in  the  city  of  Graham  and  other 
points,  cities,  and  towns  oatside  that  dty. 
It  was  further  alleged  that  plaintifCs  have 
never  taken  out  the  license  required  by  the 
ordinance,  and  that  prosecution  has  been 
instituted  in  the  corporation  court  of  sa^d 
city  against  plaintiffs  Seal  and  Nance  for 
alleged  violation  of  the  ordinance  in  accept- 
ing and  receiving  passengers  in  motor  vehi- 
cles to  points  outside  the  city  limits  of  Gra- 
ham without  taking  out  the  required  license, 
and  that  the  city  officers  are  demanding  the 
payment  of  said  license  fee  of  $50  from  each 
of  the  plaintiffs,  which,  if  not  paid,  will  be 
followed  by  prosecutions  against  those  per- 
sons for  violating  said  ordinance;  that  by 
reason  of  such  prosecutions  plaintiffs  will  be 
subjected  to  vexatious  litigations  which  will 
result  In  irreparable  injury,  against  which 
they  have  no  adequate  legal  remedy. 

It  thus  appears  that  by  this  suit  a  court.  In 
the  exercise  of  Jurisdiction  over  civil  suits,  is 
asked  to  enjoin  prosecutions  imder  a  crimi- 
nal ordinance  when  no  property  rights  are  In- 
volved and  no  extraordinary  circumstancea 
are  shown  whidi  would  warrant  the  interpo- 
sition of  a  court  of  equity  to  grant  that  relief. 

The  principal  grounds  upon  whidi  this  suit 
is  based  is  the  contention  that  the  ordinance 
is  void  for  several  stated  reasons.  One  of 
the  reasons  alleged  is  that  the  amount  re- 
quired to  be  paid  as  a  license  fto  is  an  occupa- 
tion tax  designed  for  the  purpose  of  raising 
revenue  for  the  city,  no  such  tax  being  au- 
thorized by  law,  that  the  amount  of  the  fee 
is  unreasonable  and  exorbitant  and  not  in 
the  exercise  of  legitimate  police  jwwcr,  and 
that  It  is  class  legislation  and  oppressive. 
Another  ground  of  attack  on  the  mrdlnance 
relates  to  the  requirement  that  a  state  chauf- 
feur's license  should  be  procured  from  the 
tax  collector  of  Young  county,  and  that  one 
of  the  plaintiffs  already  holds  such  a  license, 
issued  in  another  county  of  the  state,  which 
entitles  him  to  operate  a  car  In  any  portlop 
of  the  state  outside  the  city  limits  of  Gra- 
ham. Still  another  ground  of  attack  was 
that  the  city  has  no  power  to  revoke  a  license 
which  has  already  been  Issued. 


[1]  The  general  rule  is  that  a  criminal 
prosecution  cannot  be  enjoined  In  a  dvil  ac- 
tion even  where  the  ordinance  or  statute  un- 
der which  the  prosecution  is  instltated  is 
void,  unless  the  enforcement  of  the  ordinance 
or  statute  would  result  in  the  destruction 
or  deterioration  of  the  value  of  property; 
but  that  if  the  enforcement  of  the  law  would 
result  In  injury  to  property,  oe  If  the  facts 
incident  to  its  enforcement  are  so  extraor- 
dinary or  of  such  an  exceptional  nature  as 
that  injunctive  relief  is  the  only  adequafe 
relief  that  can  be  afforded  the  complaining 
party,  then  an  action  for  injtmction  will  lie. 
See  City  of  Austin  v.  Cemetery  AssociaticHi, 
87  Tex.  330,  28  S.  W.  528,  47  Am.  St.  Rep. 
114;  Grelner-Kelly  Drug  Co.  v.  Truett,  97 
Tex.  377,  79  S.  W.  4 ;  Auto  Trans.  Co.  v.  City 
of  Fort  Worth,  182  S.  W.  685,  writ  of  error 
denied. 

[2,  S]  This  is  a  plain  and  slmide  action 
to  enjoin  the  prosecution  for  a  criminal  of- 
fense, with  no  showing  of  injury  to  property 
rights  as  a  result  of  such  prosecution,  and 
with  no  unusual  results  alleged  If  tne  prose- 
cutions-are  continued  which  would  bring  this 
case  within  any  of  the  exceptions  to  the  gen- 
eral rule  stated,  even  though  it  could  be  said 
that  the  ordinance  In  question  is  void.  If  In- 
junctive relief  can  be  granted  in  this  suit, 
then  the  same  character  of  action  will  Ue  to 
resttbin  the  enforcement  of  any  void  or- 
dinance of  a  city  or  town  simply  and  solely 
by  reason  of  the  fact  that  it  is  void.  If  the 
ordinance  now  in  question  is  void,  no  reason 
Is  perceived  by  us  why  the  complainants  have 
not  a  plain  and  adequate  legal  remedy,  eith- 
er by  resorting  to  a  writ  of  habeas  corpus 
or  by  urging  the  invalidity  <rf  the  ordinance 
as  a  defense  to  the  criminal  prosecution ;  and 
to  hold  that  Injunctive  rell^  can  be  granted 
to  restrain  a  prosecution  tor  violation  of  that 
ordinance  would  be  for  this  court  to  invade 
the  province  of  the  Court  of  Criminal  Appeals 
of  our  state,  In  which  Is  vested  exclusive  ap- 
pellate Jurisdiction'  of  criminal  prosecutions 
in  ordinary  cases. 

[4]  But  aside  from  the  forgoing  conclu- 
sions, we  cannot  say  that  the  ordinance  is 
vcrid  in  Us  entirety.  We  are  of  tiie  opinion 
that  section  7  of  the  ordinance,  which  Is  cop- 
led  above,  should  be  hdd  invalid  in  that  it  is 
in  substantial  conflict  with  the  state  hlRhway 
law  regulating  the  taking  out  of  a  chauffeur's 
license  for  the  (deration  of  motw  vehicles 
throughout  the  state  elsewhere  than  vrithln 
the  corporate  limits  of  cities  that  have  ordi- 
nances requiring  the  procurement  of  a  license 
to  operate  such  vehicles  within  the  corporate 
limits  of  such  cities,  and  for  that  reason  we 
are  of  the  opinion  that  the  dty  of  Graham 
would  not  be  authorized  to  require  of  any  of 
the  plainfiSs  that  he  take  out  a  chauffeur's 
license  under  the  state  law  from  the  office  of 
the  tax  collector  of  l^oung  county  rather  than 
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In  some  other  county.  See  title  119,  c.  8A, 
1918  Snpp.  V.  8.  Tex;  CivU  and  Criminal  Stat- 
utes. But  we  believe  that  it  would  be  within 
the  province  of  the  city  to  ^require  any  apiA- 
cant  who  operates  a  motor  vehicle  within  the 
city  that  he  also  take  out  a  (^auffeur's  li- 
cense under  the  state  law,  as  well  as  a  li- 
cense under  the  city  ordinance.  Such  a  re- 
quirement wonld  be  reasonable  as  a  public 
safeguard. 

[B]  Nor  do  we  think  that  the  ordinance 
can  be  said  to  be  unreasonable  and  therefore 
void.  No  exceptional  facts  arie  alleged  to 
show  that  its  enforcement  against  the  com- 
plainants or  any  one  else  would  be  unreason- 
ably harsh  or  vexatious  or  so  oppressive  as  to 
require  any  court  to  hold  that  it  is  invalid. 
It  is  contended,  in  effect,  that  the  wdinance 
shows  on  its  face  that  such  Is  its  character. 
In  Chicago  v.  Walden-Shaw  Livery  Co.,  2S8 
IIL  409,  101  «.  E.  688,  the  foUowlng  was 
said: 

"Whether  any  particular  ordinance  is  rea- 
sonable for  the  purposes  for  which  it  is  en- 
acted is  ia  the  first  instance  a  question  to  be 
determined  by  the  municipal  anthoritiea.  When 
they  have  acted  and  the  ordinance,  has  been 
passed  it  is .  presumptively  valid,  and  before  a 
court  wonld  be  justified  in  holding  it  invalid 
its  unreasonableness  must  be  clearly  made  to 
appear." 

The  same  rule  which  indulges  the  presump- 
tion y>f  reasonableness  of  a  city  ordinance  Is 
announced  in  many  decisions  which  are  noted 
in  Ann.  Cas.  1916B,  605,  606,  And  in  the 
case  of  H.  &  T.  O.  By.  Co.  v.  Dallas,  98  Tex. 
417,  84  S.  W.  648,  70  L  B.  A.  850,  our  Su- 
preme Court  quoted  with  approval  the  fol- 
lowing from  the  Supreme  Court  of  Minnesota 
in  the  case  of  Evinson  v.  Chicago,  St  P.,  M. 
&  O.  By.,  45  Minn.  370,  48  N.  W.  6,  11  L.  B. 
A.  434: 

"Much  most  be  left  to  the  Judgment  and  dis- 
cretion of  the  tits  council,  and  when  they  have 
exercised  their  judgment  and  discretion  in  pass- 
ing an  ordinance  it  ia  prima  fade  valid,  find, 
to  justify  a  conrt  in  setting  aside  their  action, 
its  unreasonableness,  and  the  want  of  neces- 
sity for  it  as  a  measare  for  the  protection  of 
life  and  property  most  be  clear,  manifest,  and 
undoubted,  so  as  to  amount,  not  to  a  fair  exef- 
dse,  but  an  abuse  of  discretion,  or  a  mere  ar- 
bitrary exercise  of  the  power  of  the  coundl — 
dting  Knobloch  ▼.  Chicago,  M.  &  St.  P.  By. 
Co.,  31  Minn.  402.  But,  where  it  dearly  and 
manifestly  appears  that  the  ordinance  is  un- 
necessarr  and  unreasonable,  the  courts  have 
the  undoubted  right  to  dedare  it  void." 

See,  also.  City  of  Brenham  v.  Holle  &  Seel- 
horst,  153  S.  W.  345 ;  Ex  parte  Sullivan,  178 
S.  W.  537.      . 

There  is  nothing  apparent  on  the  face  of  the 
ordinance  in  question  which  would  lead  to 
the  conclusion  that  it  Is  unreasonable,  nor 
can  we  say  that  it  is  apparent  that  the  li- 


cense fee  required  to  be  paid  to  the  dty  was 
intended  as  a  means  or  subterfuge  merely  for 
increasing  the  revenue  of  the  dty  rather 
than  for  the  protection  ot  persons  and  prop- 
erty of  citixens.  Ex  parte  Bogle,  179  S.  W. 
1197. 

[I]  The  fact  that  the  ordinance  applies 
to  persons  operating  motor  vehides  between 
points  outside  the  corporate  limits  of  the 
city  and  points  within  such  corporate  limits 
does  not  create  a  conflict  with  the  state  high- 
way law,  and  thereby  render  the  ordinance 
invalid.  Ex  parte  Parr,  8^  Tex.  Cr.  B.  625, 
200  S.  W.  404;  Ex  parte  O.  V.  Beck.  237  S. 
W.  — ,  decided  by  the  .Court  of  Criminal 
Appeals,  opinion  delivered  June  24,  1921,  not 
yet  published.  Artide  7012%h,  V.  S.  Tex. 
CivQ  and  Criminal  Statutes  1918  Supp.,  con- 
tains a  special  provision  giving  to  incorpo- 
rated cities  and  towns  the  right  to  license 
and' regulate  the  use  of  motw  vehicles  foir 
hire  in  such  corporations.  City  of  San  An- 
tonio V.  Besteiro,  209  S.  W.  472. 

[7,  I]  PlaintifFs  are  in  no  position  to  com- 
plain of  the  provision  in  the  ordinance  which 
provides  for  the  revocation  of  any  license 
which  has  been  issued  by  the  city,  since  they 
have  procured  no  such  license  and  no  action 
has  been  taken  to  revoke  any  such  as  against 
them.  Kissinger  v.  Hay,  62  Tex.  Civ.  App. 
295,  113  S.  W.  1005.  Even  if  that  provision 
should  be  held  invalid  it  would  not  necessari- 
ly follow  that  the  entire  ordinance  should  be 
declared  void. 

For  the  reasons  indicated,  the  Judgment 
of  the  trial  court  is  reversed,  the  injunction 
there  granted  dissolved,  and  Judgment  Is 
here  rendered  that  plaintiffs  take  nothing  by 
reason  of  their  suit,  and  this  Judgment  will 
be  certified  to  the  trial  court  for  observance. 


INTERSTATE    AUTOMOBILE    INS.    CO.   V. 
EDENS.    (No.  733.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont, 
Dec.  6,  1921.) 

1.  Insurance  <S=3336 (2)— Policy  held  forfeited 
because  of  other  Insurance. 

There  can  he  no  recovery  on  a  policy  in- 
suring an  automobile  against  fire  which  pro- 
vided it  should  be  void  if  at  (he  time  of  loss 
there  was  other  Insurance  covering  the  prop- 
erty, where  a  subsequent  buyer  of  the  automo- 
bile had  taken  out  other  insurance  without 
knowledge  of  the  policy  in  question,  but  had 
paid  the  premium  on  the  policy  in  question  aft- 
er learning  of  its  existence,  and  attempted  to 
continue  both  polldes  in  force  and  to  collect 
them  after  the  loss. 

2.  Principal  and  agent  «s»l77(3)  —  Agent's 
knowledge  of  existing  insurance  Imputed  to 
principal. 

The  knowledge  of  an  agent,  authorized  to 
buy  an  automobile,  and  whose  purchase  thereof 
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was  ratified  by  Us  principal,  that  at  the  time 
of  purchase  the  automobile  was  insured  against 
fire  is  imputed  to  the  principal. 

3.  Insurance  <S=»336(I)  —  ProvisloM  In  1lr» 
policy  against  other  Insuranoe  ara  material 
and  reasonable. 

Provisions  in  a  poUcy  insuring  an  automo- 
bile against  fire  that  it  should  be  void  if  at  the 
time  of  loss  the  property  waa  covered  by  other 
insurance  are  material  to  the  risk,  and  rea- 
sonable. 

4.  lasuraaoe  9=9308,  336(1)— Statutes  avoid- 
ing forfeiture  do  not  apply  wliere  material 
breacli  cannot  have  contributed  to  loss; 
iMnce  Inapplicable  to  "other  insurance" 
olause. 

Vernon's  Sayles'  Ann.  Oiv.  St.  1914,  arts. 
4874a,  4874b,  providing  that  a  breach  of  an 
immaterial  provision  of  a  policy  shall  not  In- 
validate the  policy  unless  it  contribute  to  bring 
about  the  destruction  of  the  property,  do  not 
apply  to  violation  of  provisions  in  the  policy 
which  are  material  to  the  risli:,  but  whose  vio- 
lation cannot  in  the  nature  of  things. contribute 
to  the  loss,  so  that  they  do  not  prevent  for- 
feiture of  the  policy  for  violation  of  the  "other 
insurance"  clause. 

Appeal  from  District  CJotirt,  NacogdociieB 
County;  L.  D.  Onlnn,  Jndge. 

Action  by  A.  G.  Edens  against  the  Inter- 
state Automobile  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  judgment  rendered  for  defend- 
ant 

Hodgefl  &  Grene,  of  Nacogdoches,  for  ap- 
p^ant 

Bnssell  &  Seale,  of  Nacogdoches,  for  ap- 
pellee. 

HIGHTOWER,  C.  J.  This  suit  was  by  the 
appellee,  Edens,  against  appellant,  Inter- 
state Automobile  Insurance  Company,  on  a 
policy  issued  fcy  appellant  to  one  H.  T.  Hill 
In  the  sum  of  $650,  insuring  an  automobile 
owned  by  IIIU  against  loss  by  fire.  The  poli- 
cy was  Issued  March  30,  1920,  and  on  July 
10,  1920,  the  policy  waa  regularly  assigned 
and  transferred  to  Edens,  who,  meantime, 
through  his  authorized  agent,  J.  A.  Landrum, 
bad  purchased  the  automobile  from  Hill. 
Hill  purchased  the  automobile  from  the 
Nacogdoches  Motor  Company  for  $890,  part- 
ly for  cash  and  the  balance  on  credit,  and 
there  was  a  clause  in  the  policy  malting  same 
payable  to  the  Nacogdoches  Motor  Company 
as  its  interest  may  appear. 

Appellee,  on  July  28,  1920,  procured  anoth- 
er policy  from  the  Bankers'  Automobile  In- 
surance Company  In  the  sum  of  $900,  insur- 
ing the  same  automobile  against  loss  by  fire. 
This  second  policy  was  procured  without  the 
consent  or  knowledge  of  appellant  Hill  did 
not  pay  his  premium  for  the  policy  In  ques- 
tion, and  It  was  not  paid  at  all  until  appellee 


paid  It  on  August  1,  1920,.  three  days  after 
appellee  Md  procured  the  second  policy. 

The  automobile  was  destroyed  by  fire  on 
August  15,  1920,  and  on  January  7,  1921,  ap- 
pellee filed  suit  against  both  insurance  com- 
panies on  the  policies  Issued  by  them.  The 
Nacogdoches  Motor  Company,  piaiming  mj 
Interest  In  the  subject-matter  of  the  suit 
against  apiwllant,  was  permitted  to  inter- 
vene. Just  before  proceeding  to  trial  In  tbU 
suit,  appellee  dismissed  his  suit  against  the 
Bankers'  Automobile  Insurance  Company,  the 
reason  for  such  action  not  appearing  from 
the  record. 

Appellant  In  this  suit,  after  a  general  de- 
nial, specially  pleaded  In  bar  a  clause  of  the 
policy  reading  as  follows: 

"It  is  a  condition  of  this  policy  that  it  shall 
be  null  and  vtoM  (b)  if  at  the  time  a  loss  oc-  . 
curs  there  <i>e  any  other  insurance,  covering 
against,  the  risks  assumed  by  this  policy,  which 
would  attach  if  this  insurance  had  not  been 
effected.'! 

In  this  connection,  appellant  alleged,  anb- 
stantially,  tbat  without  its  knowledge  or  eon- 
sent  appdiee,  on  or  about  July  28,  1020,  pro- 
cured from  the  Bankers'  Automobile  Insur- 
ance 'Company  another  insurance  policy  in 
the  sum  of  $900,  insuring  appellee's  automo- 
bile against  loss  by  fire,  and  that  such  poli- 
cy was  in  existence  and  ovmed  by  appellee 
at  the  time  the  automobile  was  destroyed  by 
fire,  and  that  these  facts  worked  a  forf^tnre 
of  the  poUcy  in  question  Issued  by  appellant 
to  appellee,  etc. 

By  way  of  replication  to  this  special  plea, 
appellee  alleged,  substantially,  that  at  the 
time  he  procured  the  second  policy  on  the 
car  he  had  no  knowledge  of  the  existence  of 
policy  issued  by  appellant,  which  Is  the  poU- 
cy here  sued  on,  and  that  therefore  his  tak- 
ing out  the  second  policy  did  not  work  a 
forfeiture  of  the  iiolicy  in  question. 

The  case  was  tried  with  a  Jury,  this  verdict 
consisting  of  answers  to  two  questions  pro- 
pounded by  the  trial  court  These  questions 
were: 

(1)  "Did  plaintiff,  A.  6.  Edens,  know,  at  the 
time  he  took  out  the  inenrance  poli^  with 
Geo.  H.  Matthews,  agent  for  the  Bankers' 
Automobile  Insorance  Company,  that  the  au- 
tomobile was  then  insured  with  the  defendant 
company?" 

(2)  "Did  the  fact  that  the  second  policy  of 
insurance  issued  by  Grorge  H.  Matthews,  agent 
for  the  Bankers'  Automobile  Insurance  Com- 
pany, to  the  plaintiff,  A.  G.  Edens,  canse  or 
contribute  in  any  way  to  the  burning  of  the 
car?" 

The  Jury  answered  both  questions  in  the 
negative,  and  upon  this  verdict  Judgment 
was  i^endered  against  appellant  in  the  sum  of 
.$580,  with  interest  on  that  amount  at  the  le- 
gal rate  from  date  of  Judgment.    The  court 
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further  decreed  that  of  this  amount  the  Na- 
cogdoches Motor  Company,  on  its  plea  of  in- 
terventioo,  was  entitled  to  $500.48,  and  ap- 
pellee to  the  remainder,  and  Judgment  was 
entered  accordingly. 

Appellant's  first  assignment  of  error  com- 
plains of  the  trial  court's  refusal  of  Its  re- 
qneat  f<a'  peren^itory  Instructlcm.  It  la  ap- 
pellant's contention,  under  this  assignment, 
that  the  policy  In  question^  prohibited,  In 
express  terms,  under  penalty  of  forfeiture^ 
concurrent  insurance,  and  that  the  procuring 
of  the  second  policy  by  appellee  and  Its  exist- 
ence at  the  time  of  the  loss,  all  of  which  was 
without  the  knowledge  or  consent  of  appel- 
lant, rendered  the  P0U47  in  question  abao- 
tutely  void. 

[1]  After  careful  consideratian  of  tlie  qnef»- 
tion,  we  have  readied  the  conclusion  that  ap- 
pellant's contention  must  be  sustained.  It 
is  clear,  we  think,  that  clause  (b)  of  the  poli- 
cy above  qaoted  expressly  prohibits  concar- 
rent  or  additional  insurance  on  ai^ellee's 
automobile,  and  expressly  provides  for  for- 
fdture  if  concurrent  or  additional  Insurance 
should  be  procured  on  the  car  and  be  In  ex- 
istence at  the  date  of  loss.  The  undisputed 
evidence  showed  that  both  poIlc^es  were  in 
existence  and  were  owned  by  appellee  on  the 
day  the  car  was  destroyed  by  Are,  constitut- 
ing in  the  aggregate  insurance  on  the  car  In 
the  sum  of  $1,550.  It  is  true  that  appellee 
testified  that  at  the  time  he  procured  the 
second  policy  he  had  no  actual  knowledge 
of  the  existence  of  the  first,  the  policy  in 
question,  but  without  question  he  was  then 
the  legal  owner  and  bolder  of  the  policy  in 
question,  and  was  entitled  to  all  protection 
glvfm  by  it.  And  surely  he  actually  knew  of 
the  existence  of  this  policy  when  he  paid  the 
premium  on  it  on  August  1,  1920,  three  days 
after  he  procured  the  second  policy;  and 
this  situation  continued  up  to  the  date  of 
the  fire  which  destroyed  the  car.  if,  under 
the  provisions  of  clause  (b)  of  the  policy, 
knowledge  by  appellee  of  its  existence  at  the 
time  he  procured  the  second  policy  was  re- 
quired in  order  to  a  forfeiture,  he  had  such 
knowledge,  which  continued  to  the  date  of 
the  car's  destruction.  The  undisputed  evi- 
dence shows  that  J.  A.  Landrum  acted  as  ap- 
pellee's agent  at  the  time  he  purchased  the 
car  from  Hill,  and  that  such  purchase  was 
made  for  appellee,  and  that  Landrum,  as 
such  agent,  caused  the  policy  to  be  assigned 
and  transferred  to  appellee,  and,  further, 
that  Landrum  was  fully  authorized  to  so 
act  for  appellee,  and,  further  still,  that  ap- 
pellee approved  in  full  all  that  Landrum  did 
in  the  transaction  by  which  the  car  and  iwll- 
cy  were  acquired. 

Appellee  testified,  however,  that  he  did  not 
actually  know  that  the  policy  bad  been  as- 
signed to  him,  or  was  in  exi.steuce,  until  he 
paid  the  premium  on  August  1,  1920,  three 
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days  after  be  took  out  the  second  policy. 
But  he  surely  knew  of  the  existence  of  this 
p<dicy  from  the  time  he«paid  the  premium  on 
same  to  the  date  of  the  fire ;  and  the  andis- 
puted  proof  shows  that  he  thereafter  kept 
both  policies  without  making  known  to  ap- 
pellant the  fact  that.he  had  procured  the  sec- 
ond iwllcy,  and  that  appellant  had  no  knowl- 
edge of  the  existence  of  the  second  policy 
until  after  the  loss.  Aiul  then,  after  the  loss, 
appellee,  as  before  shown,  brought  suit  oh 
each  policy,  claiming  an  aggregate  insurance 
of  $1,650. 

[2]  If  knowledge  by  appellee  of  the  exist- 
ence of  the  policy  in  question  was  required 
In  order  for  his  act  procuring  the  second  poli- 
cy to  work  a  forfeiture,  the  undisputed  evi- 
dence shows  that  he  had  such  knowledge 
through  his  duly  authorized  agent,  Landrum. 
The  evidence  shows  without  dispute  that 
Landrum  acted  for  appellee  in  pundiasing 
the  car  from  Hill  and  In  having  the  policy 
thereon  transferred  and  assigned  to  appellee, 
and  this  suit,  is  based  upon  the  policy  so  as- 
signed. Knowledge  by  Landrum  of  the  ex- 
istence of  this  policy  and  its  transfer  and 
assignment  to  apuellee  was.  In  legal  contem- 
plation, knowledge  by  appellee  of  the  same 
facts.  It  is  now  too  well  settled  to  be  ques- 
tioned that  knowledge  of  any  fact  acquired 
by  the  duly  authorized  agent  of  another  in 
any  transaction  for  the  principal  is  Imputable 
to  the  principal,  and  the  latter  will  be  bound 
thereby. 

[3}  The  provision  of  the  policy  in  question, 
as  contained  in  clause  (b)  above  quoted,  was 
unquestionably  material  to  the  risk  assumed 
by  appellant  In  Issuing  this  policy,  and  it 
was  also  a  reasonaUe  provision,  as  has  been 
held  by  almost  innumerable  authorities  of 
this  state;  and,  the  undisputed  evidence  in 
the  case  having  shown  that  this  provision  of 
the  contract  was  breached  by  appellee,  he 
cannot  recover  upon  the  policy,  unless  such 
recovery  should  be  permitted  under  articles 
4874a  and  4874b,  Vernon's  Sayles'  Civil  Stat- 
utes 1814.  These  articles  provide,  in  sub- 
stance, that  a  breach  of  an  Immaterial  pro- 
vision of  a  fire  policy  shall  not  invalidate 
the  policy  or  constitute  a  defense  to  a  suit 
for  loss  thereof  unless  it  contributed  to  bring 
nbout  the  destruction  of  the  property. 

[4]  It  has  been  held  by  the  Supreme'  Court 
of  this  state  In  several  comparatively  re- 
cent cases  that  the  quoted  articles  of  the 
statute  are  not  applicable  to  a  breach  of 
those  provisions  contained  in  a  fire  policy 
which  are  material  to  the  risk  assumed,  but 
a  violation  of  which  could  not,  from  their 
very  nature,  contribute  to  bring  about  the 
destruction  of  the  property.  McPherson  v. 
Camden  Pire  Ins.  Co.  (Com.  App.)  222  S.  W. 
211;  Providence,  etc.,  Ins.  Co.  v.  I*vy  & 
llos«n  (Com.  App.)  222  S.  W.  216 ;  .?5tna  Ins. 
Ca  V.  Waco  Co.  (Com.  App.)  222  S.  W.  217. 
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It  Is  dear  from  the  opinions  in  the  cases 
dted  that  articles  4874a  and  4874b  above 
mentioned  have  no  {ipplicatlmi,  and  cannot 
afford  recovery  to  appellee  In  this  case,  for 
the  reason  that  the  provision  of  the  con- 
tract, as  contained  In  clanse  (b)  above  quoted, 
was  a  material  provision  to  the  risk  assumed 
by  appellant;  but  a  violation  of  that  provi- 
sion could  not,  trom  Its  very  nature,  have 
contributed  to  bring  about  the  destruction  of 
appellee's  car.  The  trial  court's  submitting 
to  the  Jury  the  question  whether  or  not  ap- 
pellee's act  In  taking  out  the  second  policy 
c<mtributed  to  the  burning  of  the  car  was 
therefore  error,  and  the  Jury's  answering  the 
issue  in  the  negative  can  have  no  effect  in 
this  case. 

It  Is  clear  from  what  we  have  thus  far 
stated  that  we  are  of  opinion  that  appellant's 
request  for  a  peremptory  Instructlcm  should 
have  been  given,  and  the  court  was  in  error 
in  refusing  It  The  case  seems  fully  develop- 
ed, and  the  undisputed  evidence  in  the  rec- 
ord shows  that  appellee  is  not  entitled  to  a 
recovery  on  this  policy,  .upon  any  theory,  and 
the  first  assignment  of  error,  and  all  others 
contained  in  appellant's  brief,  are  therefore 
sustained,  and  the  Judgment  of  the  trial 
court  will  be  here  reversed  and  rendered  in 
favor  of  appellant;  and  it  is  so  ordered. 


McKINZIE  V.  SUTTON  at  al.    (No.  9672.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
Oct.  16,  1921.) 

ContlnuanM  «=»5I(5)— Motlan  for  lacking  la 
showing  of  dlllgaace. 
Where  plaintiff  and  witnesses  resided  in 
counties  other  than  that  of  the  trial,  and  dar- 
ing a  long  continnance  no  effort  was  made  to 
take  depositions  or  to  secure'  the  testimony 
songht,  and  it  did  not  appear  that  plaintiff  was 
without  knowledge  of  the  calling  of  the  spe- 
cial term  and  the  setting  of  the  case  for  trial, 
there  wns  lack  of  diligence  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914.  art.  1917,  not  ex- 
cused by  the  fact  that  counsel,  after  receiving 
notice  of  trial  setting,  had  written  letters  to 
party  and  witnesses. 

Appeal  from  District  Ctourt,  Erath  C!oUDty; 
Robert  L.   Thompson,   Special  Judge. 

Action  by  Eliza  McKlnzle,  by  O.  B.  Hester, 
etc.,  against  Lucas  McKlnzle  and  J.  Ix  Sut- 
ton. Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

B.  B.  Cook,  of  Stephenville,  for  appellant. 

Chandler  &  Pannlll,  of  Stephenville,  for 

appellees. 

C!ONNER,  C.  J.  This  suit  was  Instituted 
In  the  district  court  of  Erath  county  in  De- 


cember, 1915,  in  the  name  of  the  appellnnt. 
Eliza  McKlnzle,  by  O.  B.  Hester,  as  attorney 
in  fact,  against  Lucas  McKlnzle  and  J.  L. 
Button,  to  recover  56.16  acres  of  land  describ- 
ed in  the  petition,  and  as  incidental  to  that 
vAlet  specially  sou^t  to  set  aside  a  certain 
deed,  dated  June  7,  1912,  executed  by  Eliza 
McKlnzle,  conveying  to  lAicas  McKlnzle  the 
land  mentioned,  and  to  also  set  aside  an 
agreed  Judgment  of  date  December,  1918,  in 
favor  of  the  said  Lucas  McKlnzle  for  the 
said  land  in  a  suit  that  had  been  instituted 
in  the  name  of  Eliza  McKlnzle  by  one  W. 
D.  Bennett  as  receiver  of  the  estate  of  Eliza 
McKinzie.  The  deed  and  decree  referred  to 
wa9  attacked  on  the  grounds  that  the  deed 
had  been  procured  through  undue  inflaoice 
and  at  a  tline  whai  Eliza  McKinsie  was  weak 
in  body  and  mind  and  unable  to  understand 
the  effect  of  what  she  did ;  and  the  decree 
was  attacked  on  the  groimd  that  the  receiv- 
ership proceedings  were  void  for  spedfled 
reasons  and  because  at  the  time,  as  alleged, 
Eliza  McKinzie  was  a  non  compos  mentis. 

The  trial  now  under  consideration  was  had 
at  a  special  term  of  the  district  court  by  a 
special  judge  in  Septonber,  1920,  and  re- 
sulted in  a  Judgment  in  favor  of  the  appel- 
lees. 

On  this  appeal  from  ttie  Judgment  referred 
to  appellant's  assignments  of  error  assail  the 
action  of  th?  court  in  overruling  appellant's 
motion  for  continuance;  the  proceedings  not 
being  otherwise  questioned. 

The  record  shows  that  Hon.  J.  B.  Keith, 
the  regular  Judge,  was  disqualifled  in  this 
and  in  a  number  of  other  cases  pending  on 
his  docket,  he  having  been  of  counsel  in  op- 
position to  the  suit  by  the  receiver,  Bennett 
He  therefore,  in  August  1920,  called  a  spe- 
cial term  of  the  district  court  of  Erath  coun- 
ty for  the  trial  of  the  cases  in  which  he  was 
disqualified,  to  begin  on  the  20th  day  of  Sep- 
tember, 1920,  and  to  continue  two  weeks. 

The  motion  under  consideration  Is  dual  In 
form  and  very  voluminous.  We  think  It 
suflBclent  to  say  for  the  purposes  of  our  dis- 
position that  it  will  be  conceded  that  the  tes- 
timony expected  from  the  several  witnesses 
named  in  the  motion  is  relevant  and  material 
to  the  Issues  presented  by  appellant's  peti- 
tion, but  we  think  the  motion  (the  two  mo- 
tions being  treated  as  one)  is  wholly  lacking 
in  a  showing  of  diligence.  As  alleged  in  the 
motion,  not  only  appellant,  but  each  of  the 
other  named  parties  whose  testimony  is  de- 
sired, reside  In  counties  other  than  that  of 
the  trial  and  it  is  not  made  to  appear  that 
at  any  time  during  the  long  continuance  of 
the  case  any  effort  has  ever  been  made  In 
behalf  of  appellant  to  take  a  deposition  or  to 
otherwise  secure  the  testimony  sought;  nor 
if,  as  suggested  in  appellant's  brief,  though 
not  alleged  in  the  motion  for  continuance, 
the  witnesses  at  a  former  time  resided  in 
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Bratb  county,  to  it  made  to  appear  that  any 
<me  of  tbem  had  at  any  time  attended  the 
court  in  obedience  to  a  sabpoena  or  teatlfled ; 
nor  is  It  made  to  appear  that  appellant  was 
without  actual  knowledge  of  the  calling  of 
the  special  term  of  court  and  of  the  setting 
of  the  case  under  consideration  for  trial. 
The  record  shows  that  the  call  was  duly 
published,  and  that  the  counsel  for  appellant 
who  preaoited  the  motion  was  personally 
informed  as  early  as  September  6th  of  the 
setting  of  the  case  for  September  20tb,  and 
the  case  was  not  tried  until  October  Ist,  at 
which  time  the  motion  for  continuance  was 
finally  overruled. 
'  Under  such  circumstances  it  cannot  be 
said  that  the  court  erred  in  OTerruIing  the 
motions  for  continuance.  The  fact,  if  con- 
ceded, that  counsel  who  presented  the  mo- 
tions may  have  been  diligent  after  receiving 
actual  notice  of  the  setting  of  the  case  by 
writing  letters  to  the  appellant  and  to  the 
various  witnesses  named,  wiU  not  excuse  the 
failure  to  show  diligence  to  procure  the 
testimony  prior  to  this  time.  See  Vernon's 
Saylcs'  Texas  Civil  SUtutes,  art  1^17;  City 
National  Bank  of  Fort  Worth  v.  Stout,  61 
Tex.  567;  BaUway  Oa  v.  Shuford,  72  Tex. 
165,  10  S.  W.  408 ;  Berry  v.  New  Orleans  By. 
Co,  72  Tex.  620,  10  S.  W.  726;  Prescott  v. 
lilnney,  76  Tex,  615, 12  8.  W.  1128;  Hallway 
Ca  v.  Freedman,  18  Tex.  dv.  Ap|>.  653,  46 
S.  W.  101. 

We  conclude  that  no  reversible  error  is 
shown,  and  appellant's  assignments  of  error 
are  overruled,  and  the  judgment  accordingly 
affirmed. 


McKINZIE  V.  FREY  <t  at.    (No.  9673.) 

(Court  of  Olvii  Appeals  of  Texas.    Fort  Worth. 
Oct  16,  1921.) 

Appeal  from  District  Conrt  Brath  County; 
Bobert  TU  Thompson,  Special  Judge. 

Action  by  Eliza  McKinzie  against  W.  H. 
Frey  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

B.  B.  (Took,  of  Stepbenville,  for  appellant 
Chandler  &  Pannill,  of  StephenviUe,  for  ap- 
pellees. 

DUNKLIN,  3.  Xniza  McElnsie  instituted 
this  suit  against  W.  H.  Frey  and  others  to  set 
aside  a  certain  judgment  theretofore  rendered 
by  the  district  conrt  of  Brath  county  and  also 
to  set  aside  a  deed  to  a  tract  of  land  situated 
in  tliat  county.  The  decree  of  the  court  songht 
to  be  set  aside  was  rendered  in  a  suit  instituted 
by  W.  D.  Bennett  as  receiver  of  the  estate  of 
SUiza  McKinzie  against  two  of  the  defendants 
in  the  present  suit  to  recover  ttie  same  land 
described  in  the  deed  sought  to  be  canceled, 
and  in  that  decree  the  plaintiff  was  denied  a 
recovery. 
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In  the  present  suit  the  ground  alleged  for  the 
cancellation  of  the  deed  consisted  of  fraud 
which  induced  its  execution.  According  to  al- 
legations in  plaintiff's  petition,  the  county  court 
appointed  W.  D.  Bennett  receiver  of  the  es- 
tate of  the  plaintiff  on  the  representation  that 
she  was  of  unsound  mind,  and  thereafter  said 
receiver  instituted  the  snit  in  which  the  de- 
cree above  mentioned  was  entered.  The  re- 
ceivership proceedings  and  the  decree  of  the 
conrt  entered  in  the  snit  instituted  by  Urn  were 
all  attacked  as  being  void  for  several  reasons 
which  it  will  be  nnnecessary  to  enumerate. 
Upon  a  trial  of  the  present  snit  judgment  was 
rendered  denying  the  plaintiff  any  of  the  re- 
lief prayed  for,  and  she  has  atipealed. 

Judgment  was  rendered  upon  e^dence  which 
was  introduced  by  the  defendants,  no  evidence 
being  introduced  by  the  plaintiff;  and  all  the 
assignments  presented  are  addressed  to  the 
action  of  the  court  in  overruling  plaintiff's  orig- 
inal and  supplemental  motions  for  continnance. 
Substantially  the  same  motions  were  presented 
in  the  rompanion  case  te  the  present  salt  en- 
titled Biisa  McKinzie  v.  J.  L.  Sutton  et  al.,  285 
S.  W.  674,  from  wfaidi  likewise  an  appeal  was 
prosecuted  by  the  plaintiff  and  substantially  the 
same  assignments  presented  by  the  same  appel- 
lant have  this  day  been  overruled,  as  shown  in 
the  opinion  rendered  by  Chief  Justice  Conner. 
The  assignments  in  the  present  snit  will  be 
overmled  for  the  reasons  noted  in  that  opin- 
ion without  further  discussion. 

Accordingly  the  judgment  of  the  trial  conrt 
is  affirmed. 


CULP  et  al.  V.  BROWNE  et  al. 

(No.  9641.) 

(Court  of  Civil  Appeals  of  Texas.  Fort  Worth. 
May  21,  1921.  On  Motion  for  Hehearing 
June  25,  1921.  Behearing  Denied  Nov.  19, 
1921.) 

On  Motion  for  Rehearing. 

1.  Brokers  «=384(l)— Less  burdes  where  cor- 
traet  raqalrea  broker  to  be  instrumeiital  In 
sale. 

Where  contract  requires  broker  to  be  "in- 
strumental" in  the  sale,  the  broker  suing  for 
his  commissions  assumes  a  less  burden  than 
where  contract  calls  for  broker  to  be  the  pro- 
curing cause  of  the  sale. 

2.  Brokers  4=986(4)— Right  to  oommlssions 
requiring  brokers  to  be  Instmmental  In  sale 
shown  by  evidence;  "Instrumental." 

In  action  by  brokers  for  commissions  in 
the  sale  of  garage  business,  nnder  contract  re- 
quiring that  plaintiffs  be  "instrumental"  in  the 
sale,  evidence  held  sufficient  to  support  a  judg- 
ment for  plaintiffs;  "instmmental"  meaning 
snriceable,  helpful. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  InstmmentaL] 

3.  Partnership  «=3205— Dismissal  as  to  part- 
ner not  served  not  error. 

In  action  against  a  partnership  for  com- 
missions in  the  sale  of  a  garage  business  where 


4s>For  otber  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlsesta  and  Indexes 
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one  of  tbe  two  partnere  has  not  been  serred 
with  process,  it  wag  not  error  for  the  court  to 
dismiss  the  action  as  to  the  partner  not  serr- 
ed. as  the  partners'  liability  waa  Joint  and  ser- 
«ral,  and  remaining  partner,  if  liable,  had  his 
right  to  contribution. 

Appeal  from  Wichita  County  Court;  3.  B. 
Hatchitt,  Judge. 

Action  by  Oeorge  T.  Browne  and  another 
against  A.  W.  Culp  and  W.  E.  Reynolds,  as 
partners.  Judgment  for  plaintiffs,  and  de- 
fendant Culp  appeals,  the  cause  as  to  Reyn- 
olds having  been  dismissed.  Affirmed  on  re- 
hearing. 

W.  H.  Sanford,  of  Wichita  Falls,  for  ap- 
pellant 

Arch  Dawson,  of  Wichita  Falls,  for  ap- 
pellees. 

BUCK,  J.  George  T.  Browne  and  Roy  S. 
Jordan  sued  A.  W.  Culp  and  W.  E.  Reynolds, 
as  partners,  for  a  real  estate  commission  for 
selling  a  garage  business,  known  as  the 
"Opera  House  Garage,"  In  the  tdwn  of  Wichi- 
ta Falls.  Plaintiffs  alleged  that  the  defend- 
ants by  contract  listed  their  leasehold  estate 
on  said  property,  together  with  all  fixtures, 
tools,  and  appliances  of  the  garage  business, 
with  the  plaintiffs  upon  the  following  terms: 
If  plaintiffs  sold  or  were  instrumental  in  the 
sale  of  said  property  for  $7,750,  then  defend- 
ants were  to  pay  $760  as  commission;  M 
plaintiffs  sold  said  property  for  less  than 
$7,750,  then  plaintiffs  were  to  receive  10  per 
cmt.  of  the  first  $5,000,  and  5  per  cent,  of 
any  amount  in  excess  of  $6,000  for  which  the 
property  was  sold. 

Said  contract  further  provided  an  exdti- 
slTe  listing  with  plaintiffs  of  said  property 
for  a  period  of  14  days  from  the  date  on 
w^blch  the  property  was  placed  with  plaintiffs 
for  sale;  and  plaintiffs  claim  tliat  they  were 
the  procuring  cause  of  the  sale  made  to  R. 
Spradling,  but  such  exclusive  agency  did  not 
preclude  the  defendant  from  soling  to  a 
purchaser  not  procured  by  plaintiffs,  and  un- 
der such  circumstances  defendant  would  not 
be  liable  to  plaintiffs.  2  Mech.  on  Agency, 
1 2445. 

From  a  Judgment  for  plaintiffs,  In  a  trial 
before  the  court,  for  $600  against  A.  W.  Culp, 
the  defendant  has  appealed.  Tbe  cause 
against  W.  E.  Reynolds,  the  other  defendant, 
not  having  been  served,  was  dismissed. 

Plaintiff  George  T.  Browne  testified  that 
the  firm  of  which  he  was  a  member  made  a 
contract  with  defendants  April  23,  1920,  for 
the  exclusive  listing  of  the  property  in  ques- 
tion for  14  days,  and  that  on  April  25th  plain- 
tiffs began  advertising  the  said  property  in 
the  daily  iiapers  of  Wichita  Falls,  and  con- 
tinued  said   advertising  for   about  a  week.  I 

L.  W.  Harrington  testified  that  he  was  an 
attorney,   occupying   the  aame  office*  with 


plaintiffs,  and  frequently  asslstlag  them  te 
their  business;  that  during  the  latter  part 
of  April,  R.  Spradling  came  to  his  offloe  and 
Inquired  abont  the  garage  which  plaintiffs 
were  advertising  In  the  paper;  that  witness, 
after  waiting  awhile  for  plaintiffs  to  come, 
finally  gave  to  Spradling  the  name  and  lo.'-a- 
tion  of  the  garage  and  told  him  that  he 
could  go  down  and  look  at  it,  and  could  see 
plaintiffs  later;  that  Spradling,  when  given 
the  name  and  location  of  the  garage,  did  not 
claim  to  have  previously  seen  the  garage; 
that  shortly  after  Spradling  left  the  office 
plaintiff  Jordan  came  In,  and,  on  b^ng  in- 
formed by  witness  that  Spradling  had  been  to 
see  abont  the  garage,  Jordan  got  a  descrip- 
tion of  Spradling  and  left  the  office. 

Roy  S.  Jordan  testified  that,  on  getting  a 
description  of  Spradling  from  Harrington, 
^tness  went  out  of  the  office  and  overtook 
Spradling  on  the  corner  of  the  street  near  the 
garage.  Introduced  himself,  and  took  Sprad- 
ling to  the  garage,  showed  him  the  property, 
explained  to  him  the  business,  and  the  terms 
of  the  sale;  that  Spradling  asked  questions 
of  the  witness  concerning  the  ovmers,  thp 
business,  and  the  terms,  but  that  no  sale  was 
made  to  Spradling  at  that  time. 

Ira  Craig  testified  that  he  was  employed 
by  Culp  &  Reynolds  as  superintendent  of  the 
Opera  House  Garage  from  about  February  14. 
1920,  until  May  3,  1920;  that  during  said 
time  he  was  i)ersonalIy  present  at  the  garage 
practically  all  the  time  every  day;  that  he 
first  saw  Spradling  at  the  garage  abont  the 
1st  of  April ;  that  he  came  to  the  shop  alone, 
and  inquired  whether  or  not  It  waa  for  sale, 
and  that  witness  told  him  it  was;  tliat 
Spradling  asked  some  questions  about  the 
business  that  was  being  conducted,  and  came 
in  several  times  between  the  first  visit  and 
April  23d;  that  on  the  last-named  date  he 
asked  Craig  to  arrange  for  him  to  meet  Mr. 
Culp  or  Mr.  Reynolds ;  that  he  told  Mr.  Culp 
that  Spradling  wanted  to  see  him;  that  Ur. 
Culp  was  in  the  shop  when  Spradling  came 
in  a  day  or  so  later,  and  they  talked  about 
the  sale  of  the  place;  that  Spradling  was 
alone  at  that  time — that  is,  neither  Browne 
nor  Jordan  came  In  with  him ;  that  he  never 
saw  Mr.  Browne  around  the  shop;  that  the 
only  time  Mr.  Jordan  visited  the  shop  waa 
when  he  came  in  with  a  little  Jew  who  he 
said  was  a  prosi>ectlve  purchaser, 

A.  W.  Culp  testified  that  he  sold  the  place 
about  May  6th  to  Spradling;  that  he  first 
saw  Spradling  in  the  latter  part  of  April, 
shortly  after  Craig  had  told  him  that  Sprad- 
ling wanted  to  see  one  of  the  firm;  that  on 
the  first  conversation  with  Spradling  he  asked 
him  if  he  had  talked  with  Browne  or  Jor- 
dan, and  he  told  him  that  he  had  not ;  that 
neither  of  the  plaintiffs  took  any  part  in  the 
sale.  That  under  the  contract  with  plaintiffs 
it  waa  understood  that  the  defendants  re- 
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talned  tt»e  right  to  sell  the  property  them- 
selves, and  that  plaintiffs  were  to  get  a  com- 
mission only  in  case  they  were  instrnmpntal 
in  making  the  sale;  that  he  had  never  had  a 
telephone  conversation  with  either  of  the 
plalntllfe  after  the  deal  with  Spradling  had 
been  closed;  that  shortly  after  the  sale  bad 
taken  place  Browne  called  him  np  over  the 
telepbmie  and  claimed  the  commission  on  the 
deal,  and  that  thl^  was  the  only  telephone 
oonrersation  witness  had  had  with  Browne 
pertaining  to  the  sale ;  that  be  was  not  noti- 
fied by  any  one  that  plaintiffs  claimed  Sprad- 
ling as  a  prospect  of  theirs  until  After  the 
sale  was  made. 

Spradling  testified  that  be  bought  the  ga- 
rage from  Gulp  and  Reynolds;  looked  at  it 
as  early  as  April  Ist,  and  visited  It' probably 
a  dozen  times  during  the  month  of  April, 
looking  it  over,  taking  inventory  of  the  equip- 
ment, etc.;  that  he  talked  with  Craig,  the 
suiwvintendent,  on  the  occasion  .of  these 
visits,  but  never  saw  Mr.  Gulp  until  the  latter 
part  of  April ;  that  he  never  talked  with  ei- 
ther of  the  plaintiffs  about  the  place;  that 
he  went  to  plaintiffs'  offlce  once.  Just  before 
he  saw  Mr.  Gulp ;  that  he  read  the  advertise- 
ment of  plaintiffs  in  the  paper,  but  that  It 
did  not  give  the  location  of  the  garage  they 
had  for  sale;  that  when  Mr.  Harrington 
told  him  that  the  garage  they  had  was  the 
Opera  House  Garage,  he  told  Harrington 
that  he  knew  all  about  that  garage,  and  left ; 
that  he  had  no  conversation  with  Browne  or 
Jordan  about  buying  the  garage,  and  that 
neither  one  of  them  went  to  the  garage  ^vlth 
him;  that  he  never  Baw'clther  of  them  until 
after  he  had  closed  the  deal  for  the  garage; 
that  when  he  found  that  the  garage  that  the 
plaintiffs  had  for  sale  was  the  one  that  he 
had  been  considering  already,  he  dropped  the 
matter  as  far  as  plaintiffs  were  concerned; 
tbat  plaintiffs'  advertisement  and  his  visit 
to  their  offlce  had  no  influence  whatever  on 
tile  closing  of  the  deal. 

Harry  Schack  testified  that  he  was  one  of 
the  proprietors  of  the  W.  S.  Auto  Supply 
Company]  that  be  told  Spradling  before  the 
1st  of  April  abont  the  Opera  House  Garage 
being  for  sale,  and  urged  him  to  buy  it. 

Browne  testified.  In  rebuttal,  that  on  or 
about  April  2eth  he  called  defendant  Gulp 
by  telephone  and  Informed  him  that  Sprad- 
ling was  plaintiff's  prosppctive  buyer,  and 
that  at  said  time  defendant  Gulp  did  not 
deny  the  same,  nor  did  he  claim  to  plaintiff 
that  he  had  had  any  negotiations  with  Sprad- 
ling for  the  sale  of  the  garage  previous  to  the 
listing  of  the  same  with  plaintiff;  that  on 
or  about  April  28th  he  called  defendant  Gulp 
again  by  telephone,  and,  according  to  the 
usual  practice  of  his  office,  gave  to  Gulp  a  list 
of  some  four  or  five  prospective  buyers  for 
defendant's  garage  which  plaintiff  had  se- 
cured, and  one  of  the  names  given  was  that 


of  Spradling,  and  that  Gulp  did  not  then 
claim  to  plaintiff  that  any  negotiations  with 
Spradling  had  been  had  prior  to  the  listing 
of  the  garage  with  plaintiffs. 

Gulp  denied  Browne's  testimony  categor- 
ically. 

The  burden  was  upon  plaintiffs  to  prove, 
not  only  that  they  were  defendants'  agents 
to  perfect  the  sale,  but  that  they  were  tlie 
procuring  cause  of  the  sale.  We  do  not  think 
the  evidence  In  the  Instant  case  shows  that 
this  burden  of  proof  has  been  satisfied.  The 
uncontradicted  testimony  shows  that  Sprad- 
ling had  visited  the  garage  several  times,  not 
only  prior  to  the  time  he  called  at  plaintiffs' 
office,  but  prior  to  the  listing  of  the  prop- 
erty by  def»idant8  with  plaintiffs;  that  he 
was  'considering  the  purchase  of  the  garage 
directly  from  the  owners  before  there  ap- 
peared In  the  new^aper  the  advertisement 
by  plaintiffs,  about  which  he  called  at  plain- 
tiffs' office  In  the  latter  part  of  April.  Ha 
bad  talked  with  Oralg,  the  superintendent, 
abont  the  buslneaa,  taking  Invottory,  etc., 
prior  to  his  visit  to  plaintiffs'  of&ce,  and  had 
tried  to  see  Mr.  Gulp  previous  to  said  time. 
See  English  v.  Realty  Co.,  66  Tex.  Civ.  App. 
137.  117  S.  W.  996,  writ  of  error  refused; 
Karr  v.  Brooks,  129  8.  W.  160;  Witt  v.  By- 
rum,  135  S.  W.  687. 

Brown  V.  Shelton,  23  S.  W.  483,  is  a  case 
very  similar,  as  to  facts,  to  the  present  ease, 
and  on  reversing  the  Judgment  for  plaintiff 
the  court  said: 

"We  are  fnrtiier  of  the  opinion  that  the  ver- 
dict is  nnwarranted  by  the  evidence.  It  ap- 
pears affirmatively  that,  whatever  efforts  plain- 
tiff may  have  made  to  sell  the  land  to  Hopkins, 
the  latter  boaght  solely  upon  his  own  informa- 
tion and  negotiations  with  defendants,  and  was 
not  influenced  by  Shelton.  There  is  no  con- 
flict of  testimony  upon  tills  point,  though  there 
is  a  difference  between  the  testimony  of  Hop- 
king  and  Shelton  as  to  some  things  that  trans- 
pired between  them;  bnt  Shelton's  testimony 
does  not  conflict  with  Hopkins'  statement  con- 
cerning his  parehase,  and  the  inducement  which 
led  him  to  make  it" 

In  Witt  V.  Byrum,  supra,  It  Is  said: 

"It  is  unnecessary  to  cite  authorities  to  sus- 
tain the  pwpositlon  that,  before  a  broker  can 
recover  commisBions,  he  must  show  that  he 
was  the  efficient  and  procnring  cause  of  the 
sale." , 

In  9  Corpus  Juris,  under  the  bead  oC 
"Brokers,"  p.  644,  the  author  says: 

"The  burden  of  proof  is  on  plaintiff  to  prove 
matters  constituting  his  cause  of  action.  Thus 
plaintiff  bears  the  harden  of  proving  tbat  he 
was  employed  by  defendant  or  by  his  duly  au- 
thorized agent.  *  •  •  Plaintiff  also  bears 
the  burden  of  proving  that  his  efforts  were  the 
procuring  cause  of  the  transaction  entered  into 
by  defendant  and  plaintiff's  customer." 
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In  the  same  Tolnme,  page  611,  of  Corpus 
Juris,  the  following  Is  said: 

"The  fact  that  the  transaction  which  the 
broker  was  authorized  to  negotiate  is  finally 
consummated  does  not  of  itself  entitle  the 
broker  to  a  commission;  he  mast  have  been 
the  procuring  cause  of  the  transaction,  unless 
there  is  some  agreement  between  him  and  bis 
principal  to  the  contrary,  else  no  compensation 
is  due.  This  is  true  although  the  broker  had 
negotiated  with  the  person  with  whom  the  prin- 
cipal  finally  contracted;  the  fact  that  a  bro- 
ker  finds  a  customer  with  whom  the  principal 
closes  a  contract  without  the  broker's  further 
aid  does  not  give  him  a  right  to  a  commission, 
unless  he  was  the  procuring  cause  of  the  trans- 
action." 

In  Burch  v.  Hester  et  aL,  109  S.  W._  890, 
the  broker  sued  tbe  owner  of  certain'  real 
estate  to  recover  a  commission  alleged  to 
be  due  him  tor  his  etForts  in  making  the  sale. 
The  broker,  who  had  tbe  property  listed, 
mentioned  It  to  a  prospective  customer,  but 
did  not  close  any  contract  for  its  sale.  S<»ne 
two  weeks  later  the  prospective  buyer  and 
the  ovraer  consummated  tbe  sale.  Judgment 
was  rendered  for  the  broker  in  the  trial 
court,  but  the  Court  of  Civil  Appeals  reversed 
and  rendered  the  case  for  defendant,  with 
the  following  statemoit: 

"Before  the  broker  can  lay  claim  to  commis- 
sions for  a  sale,  he  must  produce  a  purchaser 
who  is  ready,  willing,  and  able  to  take  the 
property  upon  the  terms  fixed  by  the  owner  or 
employer.  He  must  be  the  efficient  agent  or  pro- 
curing cause  of  the  sale.  His  efforts  must  residt 
in  a  sale  of  tbe  property.  These  rules  pre- 
vail in  all  cases  where  brokers  are  claiming 
commissions  for  sales  made  by  them,  and  would 
have  peculiar '  application  in  a  case  where  the 
terms  of  the  contract  required,  not  only  the 
finding  of  a  purchaser,  but  a  sale  to  him  by  tbe 
broker,  and  in  which  it  was  specially  agreed 
that  no  commissions  should  be  paid  unless  tbe 
sale  was  actually  made  by  the  agent  or  broker." 

In  the  instant  case  the  contract  betweoi 
plaintiff  and  defendants  provided  that  a 
commission  would  be  due  if  plaintiffs  were 
Instrumental  in  tbe  sale  of  the  property,  and 
tbe  language  used  in  the  last  cited  case  is 
espedally  appUoabte. 

For  the  reasons  given,  the  Judgment  of  the 
trial  court  is  reversed,  and  the  cause  re- 
manded. 

On  Motion  for  Rehearing. 

[1 1  Appellees  have  filed  their  motion  for  re- 
hearing. In  which  they  call  our  attention  to 
tbe  fact  that,  under  the  terms  of  tbe  contract 
between    plaintiffs    and    d^endanta    below. 


plain tUCa  wore  not  required  to  show  that  they 
were  tbe  procuring  cause  of  the  sale  of  the 
property  listed,  but  only  that  they  were  "in- 
strumental in  the  sale."  The  appellees  con- 
cede that  this  distinction  was  not  stressed 
in  their  original  brief,  and,  as  tbe  trial  court 
found  that  plaintiffs  were  the  "procnrlos 
cause"  of  tbe  sale,  the  facts  that  plaintiff  as- 
sumed a  less  burden  in  this  case  than  is 
usually  Imposed  upon  the  broker  escaped  ovr 
attention. 

[2]  The  contract,  signed  by  defendants, 
provided  that  defendants  would  pay  the 
agreed  commission  to  plaintiffs  "in  case  they 
are  instrumental  In  the  sale  of  the  same." 
"Instrumental"  Is  defined  as  "servloeaUe. 
helpful,  as  instnunental  in  promoting  an 
object"— "Dictionary.  Plaintlfls'  testimony 
showed  that  Boy  B.  Jordan  accompanied 
Spradling  to  the  garage,  explained  to  him 
the  business  and  the  terms  of  sale,  etc.  Even 
though  Spradling  had  known  for  three 
months  that  this  prc^perty  was  for  sale,  and 
had  visited  the  garage  several  times  and 
talked  to  the  foreman  in  charge,  yet  he  had 
not  yet  traded,  and  bad  not  yet  seen  either  of 
tbe  plaintiffs.  We  are  unable  to  say  that 
the  evidence  does  not  support  plaintiffs'  con- 
tention that  they  were  "Instrumental"  in 
making  tbe  sale.  See  Gardner  v.  Eldridge, 
149  Mo.  Am>.  210,  130  8.  W.  403;  Black  v. 
Wilson,  187  S.  W.  493  (6);  Piper  v.  AUen  (Mo. 
App.)  219  S.  W.  98.  In  tbe  last-cited  case^ 
the  court  said: 

"This  suit  is  not  on  the  ordinary  broker's 
contract  to  find  a  purchaser  or  to  effect  a 
sale,  but  is  for  services  rendered  in  aaaist- 
ing  the  defendants  in  making  a  sale  of  certain 
property.  His  right  to  recover,  therefore,  did 
not  depend  upon  whether  he  was  the  procuring 
cause  of  the  sale,  but  whether  plaintiff  did 
assist,"  etc 

See.  Eurta  v.  Payne,  166  Iowa,  S76,  ISB 
N.  W.  1075,  1077,  for  tbe  distinction  between 
a  broker's  being  "Instramental"  In  making 
the  sale,  and  being  the  "procuring  caus^  of 
the  sale. 

[3]  The  Judgment  heretofore  rendered  will 
be  set  aside,  and  the  Judgment  below  win  be 
in  all  things  affirmed.  We  do  not  think  any 
error  was  committed  by  the  trial  court  In  dis- 
missing the  suit  agabist  defendant  W.  A. 
Reynolds,  who  bad  not  been  served  with 
citation.  Gulp  and  Reynolds  were  liable 
Jointly  and  severally,  it  at  all,  and  If  Rey- 
olds  can  lat«r  be  found  Gulp  may  recover 
against  him  for  one-half  of  the  amount  wblch 
he  may  be  required  to  pay  on  this  Judgment 
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MeCARTHYv.  TEXAS  CO.  etal.    (No.  9661k)* 

(C!0Qrt  of  CirU  Appeals  of  Texas.    Fort  Wortb. 

Jnne  25,  1921.    Behearing  Denied 

Oct  15,  1^1.) 

1.  Appeal  and  error  «=9725 (2)— Assignments 
held  saAclent  to  test  suffloienoy  of  oom- 
plalat. 

An  aasisninent  that  the  court  erred  in 
sustaining  and  not  overruling  the  general  de- 
murrer of  the  defendants  to  the  plaintiffs  third 
amended  original  petition  filed  in  said  cause 
wae  auffident  for  review  of  the  complaint 

2.  Executors  and  administrators  «=>20(i0)— 
Purchaser  from  heirs  held  "person  interest- 
ed," entitling  him  to  maintain  certiorari  to 
review  appointment 

A  purchaser  of  an  interest  in  the  lands  of  a 
decedent  from  his  heirs  is  a  person  interested 
in  the  estate  entitled  to  bring  certiorari,  with- 
in Vernon's  Sayles'  Ann.  Giv.  St  1914,  art 
733,  and  the  statote  was  not  to  be  construed 
as  applying  only  to  parties  to  the  proceedings. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Any.] 

3.  Hasband  and  wife  «=9276(l)— Order  ap- 
pointing community  administrator  held  valid 
against  eollateral  attaok. 

ProlMite  court  having  general  jurisdiction 
of  the  subject-matter  in  appointing  a  commu- 
nity administrator,  the  fact  that  there  might 
be  no  community  debts,  even  if  jurisdictional, 
did  not  render  the  order  invalid  as  against  col- 
lateral attack. 

4;  Hnband  and  wife  «=9276(i)— Proceeding  to 
s»t  aside  order  appointing  oommunity  admini- 
stratrix held  a  direct  attack. 
A  proceeding  to  revise  or  set  aside  the  or- 
der appointing  widow  of  a  decedent  as  his  com- 
munity administratrix,  alleging  that  it  had  been 
improvidently  entered,  and  that  there  were  no 
commnnity  debts  necessitating  administration, 
was  a  direct  and  not  ^  collateral,  attack  on  the 
appointment. 

5.  Husband  and  wife  €=3276(1)— Existence  of 
children  the  dominant  reason  for  community 
administration. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  3592-3614,  the  dominant  reason  for  ad- 
ministration of  community  property  was  to 
enable  the  survivor  to  protect  the  interests  of 
children;  and  nonexistence  of  community  debts, 
debts  not  being  made  a  requisite  of  the  appli- 
cation, should  not  defeat  it. 

6.  Husband  and  wife  <8=>276(l)— "Child"  war- 
ranting community  administration  must  be 
minor. 

Under  Vernon's  Sayles'  Ann.  St  1914,  arte. 
3582-3614,  making  the  survivorship  of  a  child 
the  dominant  reason  for  appointment  of  com- 
munity administrator,  such  child  must  be  a 
minor.  In  its  widest  sense,  by  child  or  chil- 
dren is  meant  an  offspring  of  either  sex  and  of 
any  age,  and  these  terms  are  generally  so  con- 
sidered in  statutes  of  descent  and  distribution, 
and  when  used  in  devising  property  by  will. 
Nevertheless  a  very  general,  and  perhaps  the 
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most  frequent.  Interpretation  of  the  term 
"child"  is  that  such  a  one  is  a  young  person 
of  any  age  less  than  maturity. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Child— 
ChUdren.] 

7.  Husband  and  wife  «=»276( I)— Appointment 
of  wife  as  eommunlty  administratrix  held 
Improvident  after  appotntmeat  of  general  ad- 
ministrator. 

Where  the  surviving  wife  had  consented  to 
and  joined  in  a  petition  for  the  appointment 
of  an  adult  son  as  general  administrator.  It 
was  improvident  to  subseqeuntly  grant  her  an 
appointment  as  community  administratrix;  the 
law  not  contemplating  two  independent  ad- 
ministrations at  the  same  time. 

8.  Executors  and  administrators  <&=929(2)— 
Attaok  on  appointment  held  collateral. 

Where  plaintiff  brought  proceedings  to  re- 
vise or  set  aside  an  order  appointing  a  sur- 
viving widow  as  community  administratrix, 
contention  by  the  defendants  therein,  claimants 
under  the  heirs,  that  the  fact  relied  on  by 
plaintiff  as  invalidating  the  appointment  of  the 
community  administratrix  also  showed  the  in- 
validity of  general  administration  granted  on 
application  of  an  adult  son  was  coUateraL 

Appeal  from  District  Court,  Eastland 
County;    Geo.  L.  Davenport  Judge. 

In  the  matter  of  the  estate  of  A.  Hise,  de- 
ceased. Application  by  Henry  M.  Mc^- 
Cartby  against  the  Texas  Company  and 
others  for  certiorari  to  review  the  appoint- 
ment of  M.  A.  Hise  as  community  adminis- 
tratrix. From  an  order  sustaining  a  de- 
murrer to  the  petition,  applicant  appeals. 
Beversed  and  remanded. 

Etheridge,  McCormidc  &*r<xnberg,  of  Dal- 
las, and  Conner  &  McBae,.  of  Eastland,  for 
appellant 

,  Scott,  Brelsford,  Funderburk  &  Ferrell, 
of  Eastland,  for  appellees. 

CONNER,  O.  J.  In  this  case  the  court  sus- 
tained the  appellees'  general  demurrer  to  the 
petition  of  appellant  for  certiorari  to  the 
county  court,  and,  appellant  having  declined 
to  amend,  the  suit  was  dismissed,  and  this 
appeal  Is  from  the  judgment  of  dismissal. 
The  application  for  the  writ  of  certiorari 
was  filed  in  the  district  court  by  appellant 
on  November  3,  1919.  The  court,  by  order 
indorsed  on  the  petition,  directed  the  clerk 
upon  the  filing  and  approval  of  a  bond  In 
the  sum  of  $500,  to  issue  the  writ  as  prayed 
for.  Appellees,  having  been  cited,  appeared, 
and,  among  other  things,  urged  the  general 
demurrer  to  the  petition  which,  as  stated, 
was  snstained,  and  we  are  now  called  upon 
by  appellant's  assignment  of  error  to  de- 
termine the  sufficiency  of  the  petition. 

Appellant  alleged,  in  substance,  that  one 
A.  Hise  and  .his  wife,  M.  A.  Hise,  were  the 
community  owners  of  a  certain  tract  of  faiid 


^ssFor  other  ca»«a  see  same  topic  and  KBY-NUMBBR  In  all  Kay-Numbered  Digest*  and  Indexes 
■Writ  ol  error  granted  February  15.  1921. 
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described  In  the  petition;  that  on  Jlinnary 
8,  1914,  A.  Hlse  died  intestate,  leaving  his 
BTurvlTlng  widow,  M.  A.  Hlge,  and  eeven  named 
children;  that  at  the  time  of  the  death  of 
A.  Hise  there  existed  no  community  debts, 
and  that  each  of  the  seven  children  named 
had  attained  their  majority;  that  neverthe- 
less one  of  said  children,  B.  L.  Hlse,  at  the 
Instance  of  his  mother,  M.  A.  Hise,  and  all 
of  the  heirs  of  A.  Hise,  on  January  16,  1814, 
applied  to  the  county  court  for  letters  of 
temporary  administration,  which  were  grant- 
ed on  the  same  day ;  that  on  March  28,  1014, 
K.  Ij.  Hlse  was  by  order  of  the  county  court 
continued  as  temporary  administrator  until 
the  next  term,  which  was  the  January  term, 
1015,  when  he  applied  for  and  on  January  15, 
1915,  was  granted  letters  of  permanent  ad- 
ministration on  said  estate,  and  thereafter 
duly  qualified;  that  on  January  26th  follow- 
ing, together  with  appraisers,  he  appraised 
the  land  in  controversy  at  $3,500,  and  per- 
sonal property  of  the  value  of  $290,  which  in- 
ventory and  appraisement  was  approved, 
and  the  administrator's  bond  fixed  at  $11,- 
580;  tliat  oath  and  bond  of  B.  L.  Hise  as 
permanent  administrator  was  made  and  ap- 
•  proved  by  the  court.  It  was  alleged,  in  sub- 
stance, that  the  application  for  administra- 
tion by  R.  Ik  Hise  recited  that  it  was  made 
because  hia  mother,  M.  A.  Hise,  was  old  and 
Infirm  and  unable  to  qualify  as  administra- 
trix, and  that  the  applicant  had  been  select- 
ed as  the  proper  person  to  make  the  applica- 
tion. 

The  petition  further  alleged  that,  notvritb- 
standing  the  proceeding  stated,  and  while  the 
administration  was  yet  i)ending,  said  M.  A. 
Hise,  on  NovenAr  28,  1917,  filed  in  said 
county  court  her  petition  to  qualify  as  com- 
munity survivor  of  the  estate  of  herself 
and  her  deceased  husband,  A.  Hise,  which 
petition  disclosed  affirmatively  that  each  of 
the  seven  surviving  children  of  A.  Hise,  de- 
ceased, had  attained  his  or  her  majority, 
and  contained  no  averment  of  any  indebted- 
ness whatever  of  said  A.  Hise,  deceased,  or 
of  any  charges  or  claims  against  said  estate, 
nor  the  averment  of  any  fact  showing  any 
necessity  for  community  administration. 

It  was  farther  alleged  as  a  matter  of  fact 
that  there  did  not  then  exist  any  indebtedness 
against  or  necessity  whatever  for  adminis- 
tration, community  or  otherwise,  uiwn  said 
estate;  that  the  court  was  without  iurisdie- 
tlon  to  entertain  the  petition  of  said  M.  A. 
Hlse  for  the  following  reasons: 

"(1)  No  indebteduesB  existed;  (2)  The  pe- 
tition affirmatively  disclosed  that  the  children 
were  of  age  and  under  no  disability;  (3)  no 
necessity  was  alleged  or  existed  for  any  ad- 
ministration on  said  estate;  (4)  said  M.  A. 
Hise  had  previously  relinquished  her  right  to 
administer  said  appointment  as  administrator, 
which  relinquishment  was  and  is  irrevocable: 
(6)  permanent  administraton  was  then  pend- 
ing in  said  court  under  its  former  orders  ap- 


pointing and  qualifying  said  B.  L.  Hise,  and 
said  court  had  therefore  exhausted  its  juris- 
diction and  neither  then  nor  thereafter  had  any 
jurisdiction  to  appoint  the  said  M.  A.  Hise  as 
community  or  other  administratrix  of  the- 
estate  of  A.  Hise,  deceased,  or  of  the  com- 
munity estate  of  said  A.  Hise,  deceased,  and  M. 
A.  Hise;  and  (6)  that  the  record  of  the  court 
affirmatively  showed  that  no  debts  existed 
against  said  estate,  that  the  children  of  A. 
Hise  were  all  living  and  over  21  years  of  age. 
and  that  no  necessity  whatever  for  adminiBtra- 
tlon  existed." 

It  was  further  alleged  that  thereafter,  on 
November  28,  1917,  said  court,  altbougfa 
wholly  without  Jurisdiction, '  did,  by  order 
of  said  date  grant  said  application ;  that  said 
order  was  improvidently  made  and  is  totally 
and  wholly  void,  for  the  reasons  above  al- 
leged, and  because  on  and  prior  to  November 
28, 1917,  the  community  estate  had  descended 
and  vested  in  the  said  M.  A.  Hlse  and  said 
children. 

The  petition  farther  alleged  that  on  the 
same  day,  to  wit,  November  28,  1917,  M.  A. 
Hlse  filed  an  Inventory,  showing  the  ap- 
praisement of  the  lands  in  cmitroversy  at 
$S,000,  which  appraisement  and  inventory 
was  approved  by  the  coimty  court  on  the  next 
day,  whereupon  M.  A.  Hise  made  oath  and 
gave  bond  as  required  by  order  of  the  court, 
which  was  duly  approved ;  that  thereafter,  on 
November  30,  1917,  and  on  November  25, 
1918,  M.  A.  Hise  executed  certain  mineral 
leases  upon  the  lands  in  controversy,  by  vir- 
tue of  whl(%  the  deftodants  in  the  ease  were 
claiming.  The  plaintiff  alleged  title  is  him- 
self to  an  undivided  one-half  interest  in  all 
and  singnlar  the  mineral  rights  in  the  land^i 
in  controversy  npder  a  legal  chain  of  mesne 
conveyances  by,  from,  through  and  under 
said  children  and  heirs  at  law  of  said  A. 
Hise. 

The  petition  is  quite  lengthy,  and  we  hare 
only  set  out  the  substance  of  such  parts  of 
it  as  we  deem  necessary  to  an  understanding 
of  our  ccmcluslona 

11 J  Appellees  object,  for  various  reasons, 
to  appellant's  assignments  and  propositions. 
One  of  the  assignments,  however,  is  as  fol- 
lows: 

"The  court  erred  in  sustainiiig  and  not  over- 
ruling the  general  demurrer  of  the  defendant!! 
States  Oil  Corporation  and  Prairie  Oil  &  Gas 
Company  to  the  plaintiff's  third  amended  orig- 
inal petition,  filed  in  said  cause  on  the  28th 
day  of  September,  1920." 

We  think  this  assignment  suffidmt  to  raise 
the  questions  discussed,  particularly  in  view 
of  the  ruling  in  the  case  of  First  State  Bank 
V.  McGaughey,  38  Tex.  Civ.  App.  495,  88  S. 
W.  55,  to  the  efTect  that  it  is  fundamental 
error  apparent  on  the  face  of  the  record  to 
dismiss  a  suit  on  a  general  demurrer  where 
the  petition  states  a  good  cause  of  actlou, 
and  that  such  error  will  be  reviewed  even 
in  the  absence  of  an  assignment  of  error. 
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We  therefore  will  address  onrselves  to  the 
questions  Involved,  without  discussion  of  the 
sufflcloucy  of  appellant's  assignments  and 
propositions  to  comply  with  the  rules. 

[2]  Appellees,  among  other  things,  seek  to 
sustain  the  ruling  of  the  court  on  the  ground 
that  appellant  as  a  purchaser  of  an  Interest 
In  the  lands  of  A.  Hise,  deceased,  from  his 
heirs  Is  not  a  person  Interested  In  the  estate 
of  A.  HIse  within  the  purview  of  artlde  738, 
V.  S.  Tex.  Cav.  Statutes,  relating  to  the  sub- 
ject of  certiorari.    This  article  reads.' 

"Any  person  interested  in  the  estate  of  a 
decedent  or  ward  may  have  the  proceedings  of 
the  county  court  therein  revised  and  corrected 
ajt  any  time  within  two  years  after  such  pro- 
ceedings were  had,  and  not  afterward;  provid- 
ed, that  persons  non  compos  mentis,  infants 
and  femes  covert  shall  have  two  years  after  the 
removal  of  their  respective  disabilities  within 
which  to  apply  for  such  revision  and  correc- 
tion." 

Appellees'  contention  Is  to  the  effect  that 
a  review  of  the  probate  proceedings  in  the 
county  court  by  certiorari  Is  but  another 
method  of  appeal,  and  that  only  parties  to 
the  proceeding  In  the  county  court  may  ap- 
peal from  one  of  Its  orders,  citing  Roy  ▼. 
Whltakeri  92  Tex.  346,  48  S.  W.  892,  49  S. 
W.  367;  Ferris  v.  Streeper,  59  Tex.  312; 
Clarke  v.  Koehler,  82  Tex.  680;  Ennto  ▼. 
Bestwlcls,  37  Tex.  662;  Tex.  Land  &  Invest. 
Co.  V.  Kennedy,  123  S.  W.  150;  Storrs  v.  St. 
Luke's  Hospital,  180  111.  368,  54  N.  E.  185, 
T2  Am.  St.  Rep.  211.  All  of  the  cases  cited, 
however,  except  the  last,  were  eases  of  ordi- 
nary appeal,  wherein,  for  reasons  stated  In 
those  authorities  It  was  held  that  parties  to 
the  record  only  were  entitled  to  prosecute 
an  appeal.  The  case  of  Storrs  v.  St.  Luke's 
Hospital,  supra,  however,  would  seem  to 
sustain  appellees'  contention,  but  we  think 
this  case  Is  not  in  harmony  with  opinions 
from  other  jurisdictions,  nor  In  harmony 
wIOj  the  spirit  of  the  artlde  of  the  statutes 
quoted.  Under  our  statutes  of  descent  and 
distribution  (article  3235,  V.  S.  Tex.  Civ. 
Statutes),  upon  the  death  of  A.  HIse  his  es- 
tate at  once  vested  In  his  heirs,  subject  only 
to  the  payment  of  community  debts  and  a 
lawful  administration.  Belt  v.  Oettl,  100 
Tex.  92,  93  S.  W.  lOOO.  The  terms  of  article 
733  are  very  broad.  It  declares  that  "any 
person  Interested  in  the  estate  of  a  dece- 
dent" may  have  the  proceedings  of  the  county 
court  revised  or  corrected  at  any  time  with- 
in two  years  after  such  proceedings  were 
had.  As  appellant  acquired  the  right  of  the 
heirs  of  A.  HIse  by  due  conveyance,  e^s  he  al- 
leged. It  would  certainly  seem  to  be  that  he 
is  interested  in  that  estate,  and  there  Is 
nothing  in  the  petition  which  ahows  that  be 
Is  a  mere  intermeddler,  or  that  the  transac- 
tion in  which  he  secured  the  rights  assigned 
to  him  was  charapertous,  which  latter  ground 
was  assigned  as  one  of  the  reasons  why  none 
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but  a  party  to  the  record  could  appeal  in  a 
number  of  the  cases  dted  In  behalf  of  the 
appellees.  If,  as  the  statute  declares,  upon 
the  death  of  A.  Hise  his  estate  descended  to 
his  heirs,  subject  alone  to  the  payment  of 
debts  and  to  lawful  administration,  it  must 
certainly  be  held  that  they  had  the  power  of 
alienation  and  should  he  accorded  the  power 
to  transmit  to  the  purchaser  all  lawful  and 
necessary  priTileges  to  recover,  protect,  or 
preserve  the  estate  alienated.  To  hold  oth- 
erwise would  be  to  lessen  the  value  of  the 
heirs'  estate  and  operate  as  an  obstruction 
to  its  free  alienation  and  to  depredate  the 
value  of  the  same,  and  we  think  the  follow- 
ing authorities  sustain  appellees'  right  to 
prosecute  this  proceeding:  In  re  Thomp- 
son's WUl,  178  N.  C.  540,  101  S.  E.  107 ;  In- 
gersoU  V.  Gourley,  72  Wash.  462,  130  Pac. 
743;  Savage  v.  Bo  wen,  103  Va.  540,  49  S.  E. 
668;  Davles  t.  Leete,  HI  Ky.  659,  64  S.  W. 
441;  Brooks  v.  Palne's  Ex'rs,  123  Ky.  271, 
90  S.  W.  600;  MulUns  v.  Fidelity  &  Deposit 
Co.,  100  S.  W.  256;  Foster  v.  Jordan,  130  Ky. 
445,  113  S.  W.  490;  Blmore  v.  Stevens,  174 
Ala.  228,  67  South.  457 ;  Griffin  v.  Milligan. 
177  Ala.  57,  58  South.  257;  KomorowskI  v. 
Jackowski,  164  Wis.  254, 159  N.  W.  912;  Rey- 
nolds V.  Prestldge,  228  S.  W.  tHiS. 

The  foregoing^conclusion,  however,  but 
brings  us  to  th?Vital  question  in  the  case, 
which  is  whether  under  the  circumstances 
alleged  the  county  court  properly  granted  to 
the  surviving  wife,  Mrs.  M.  A.  Hise,  the 
powers  of  a  community  administratrix.  In 
the  determination  of  the  question,  we  quote 
the  following  article  of  the  statutes: 

"Article  8280:  "No  administration  upon  any 
estate  shall  be  granted,  unless  it  be  made  to 
appear  to  the  satisfaction  of  the  court  that 
there  exists  a  necessity  therefor,  such  neces- 
sity to  be  determined  by  the  court  hearing  the 
application." 

Under  the  terms  of  article  3595,  the  surviv- 
ing husbnnd  or  wife,  as  the  case  may  be,  may 
be  appointed  administrator  of  the  commu- 
nity estate  of  such  husband  or  wife  at  any 
time  wlAiln  four  years  after  the  death  of 
either  "when  there  is  a  child  or  children"  by 
tiling  a  written  application  In  the  county 
court  of  the  proper  county.  It  Is  required: 
First,  that  the  application  shall  state  the 
fact  of  the  death  of  the  deceased  and  the 
time  and  place  of  the  same;  second,  that  he 
or  she  left  a  "child  or  diildren,  giving 
names,'  sex.  residence,  and  age  of  each 
child";  third,  that  there  Is  a  community  es- 
tate between  the  deceased  and  himself  or 
herself;  fourth,  such  facts  as  ahow  the  Ju- 
risdiction of  the  court  over  the  estate;  fifth, 
asking  for  the  appointment  of  appraisers,  to 
'appraise  such  estate. 

Following  articles  of  the  statutes  (articles 
3596-3599)  further  provide  that  upon  the  fil- 
ing of  such  application  the  county  Judge  shall, 
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without  dtatlmi,  and  either  in  tenn  time  or 
vacation,  by  an  order  entered  upon  the  mior 
utes  of  the  court,  appoint  aK>ral8ers  to  ap- 
praise such  estate  "as  in  other  adminlstra- 
tlona"  Whereupon  it  becomes  the  duty  of  the 
surviTing  husband  or  wife,  with  the  aaalst- 
ance  of  any  two  of  the  appraisers  to  make  out 
a  full,  fair  and  complete  Inventory  and  ap- 
praisement of  such  community  estate,  and  the 
"survivor  shall  attach  thereto  a  list  of  all 
community  debts  due  the  estate  and  shall  also 
attach  thereto  a  list  of  all  indebtedness  due 
by  said  community  estate  to  other  parties, 
giving  the  amoimt  of  each  debt  and  the  name 
of  the  party  or  parties  to  whom  it  Is  due,  and 
his  or  their  post  office  address,"  which  inven- 
tory and  list  shall  be  sworn  to  by  the  survivor 
and  the  appraisers  and  returned  to  the  court 
in  due  time.  The  survivor  is  thereupon  re- 
quired to  give  a  bond,  to  be  approved  by  the 
county  Judge,  in  the  sum  equal  to  the  whole 
of  the  value  of  such  community  estate  as 
shown  by  the  appraisement,  conditioned  that 
be  will  faithfully  administer  such  community 
estate  and  pay  over  one-half  the  surplus 
thereof  "after  the  payments  of  the  debts  with 
which  the  whole  of  such  property  la  proper- 
ly diargeable,"  to  such  person  or  persons  as 
shall  be  entitled  to  receive  the  same.  When 
these  proceedings  have  been  complied  with 
and  the  inventory,  appilisement,  list  of 
claims,  and  bond  are  returned  to  the  county 
Judge  and  he  has  approved  them,  he  Is  re- 
quired to  make  an  order  to  that  effect,  which 
order  shall  also  authorize  such  survivor  to 
control,  manage,  and  dispose  of  such  com- 
munity property  in  accordance  with  the  pro- 
visions of  the  chapter.  The  next  article 
(3600)  reads: 

"When  the  order  mentioned  in  the  preced- 
ifag  article  has  been  entered,  such  survivor, 
without  any  further  action  in  the  county  court, 
shall  have  the  right  to  coutrol,  manage  and 
dispose  of  such  community  property,  real  or 
personal,  in  such  manner  as  may  seem  best 
for  the  interest  of  the  estate  and  of  suing  and 
being  sued  with  regard  to  the  same,  in  the 
same  manner  as  during  the  lifetime  of  the 
deceased;  and  a  certified  copy  of  thf  order  of 
the  court  mentioned  in  the  precedmg  article 
Shan  be  evidence  of  the  qualification  and  right 
of  such  survivor." 

The  powers  conferred  upon  the  community 
administrator  by  the  article  Just  quoted  have 
been  likened  to  the  power  of  a  surviving 
partner,  and  expressions  in  other  opinions 
perhaps  tend  to  the  conclusion  that  the  pro- 
ceedings under  diapter  28  are  not  to  be 
classed  as  an  "administration,"  or  the  quali- 
fying survivor  as  an  "administrator,"  but 
rather  as  a  special  iprovision  in  aid  of  a  com- 
munity survivor.  But  we  think  the  Legisla- 
ture in  enacting  the  provisions  of  chapter  29 
meant  something  more  than  this.  A  surviv- 
ing partner's  power  to  sell  partnership  prop- 
erty exists  only  when  there  are  partnership 


debts,  and  cases  when  those  debts  are  paid. 
But  It  is  not  so  in  the  case  of  a  community 
administrator,  as  the  decisions  will  exempli- 
fy. He  yet  may,  under  the  terms  of  the  stat- 
utes, dispose  of  the  property  when  in  his 
Judgment  it  is  to  the  best  interest  of  the  es- 
tate to  do  so.  Nor  can  we  think  tiiat  by  the 
inclusion  of  chapter  20,  regulating  the  es- 
tates of  decedents,  it  was  meant  to  confer  a 
special  privilege,  or  an  arbitrary  power  upon 
the  community  survivor  without  necessity  or 
reason,  and  thus  interrupt  the  operation  of 
the  general  laws  of  descent  and  distribution. 

The  subject  of  probating  wills,  the  ap- 
pointment of  executors,  administrators,  and 
other  proceedings  affecting  estates  of  dece- 
dents. Is  treated  in  our  statutes  under  ode 
general  title  (title  52)  which  is  divided  into 
82.  chapters.  Chapter  6  and  a  number  of 
succeeding  chapters  regulating  the  appoint- 
ment of  executors  and  administrators  gen- 
erally, prescribes  the  circumstances  undo: 
whldi  they  may  be  made  and  the  powera  and 
duties  of  the  same,  etc.  It  will  be  seen, 
however,  by  reference  to  title  29,  Bevlsed 
Statutes,  that  it  is  devoted  to  the  "adminis- 
tration of  community  property."  The  first 
article  of  this  chapter  (article  3692)  declares 
that  the  community  property  sliall  be  liable 
for  community  debts,  and  makes  it  the  duty 
at  the  survivor,  executor,  and  administrator 
to  ke^  a  separate  and  distinct  account  of  all 
community  debts  paid,  etc.  The  next  article 
declares  that  when  there  is  neither  child  nor 
cbUdroi,  and  no  sq^arate  property,  "no  ad- 
ministration" shall  be  necessary.  Axtide 
3696  is  entlUed  "AppUcation  for  Community 
Administration,"  and  prescribes  the  requi- 
sites of  tlie  application  as  we  have  beteHn- 
i>efore  stated  them.  Throughout  the  succeed- 
ing articles  «f  the  chapter  the  references  are 
to  the  "community"  property,  "community" 
debts,  etc*  and  it  seems  evident  tliat  our 
lawmakers  not  only  designated,  but  intend- 
ed, the  oootrol  of  the  survivor,  under  chap- 
ter 29,  as  a  Htedes  of  "administration."  and 
classes  the  qualifying  survivor  as  an  "ad- 
ministrator," prescribing  duties  essoitlaUy 
pertinent  to  sadt  ofBee. 

(M]  Appellees  Insist  that  the  Jurisdiction 
of  the  county  court  to  entertain  an  applica- 
tion for  the  aniointmait  of  the  appraises 
and  to  ai^oint  a  community  administrator 
and  to  authorize  sndi  administrator  to  con- 
trol, manage,  and  dispose  of  the  community 
property  is  not  dependent  upon  the  existence 
of  tiie  community  debts,  citing  such  cases  as 
Dawson  v.  Holt,  44  Tex.  174.  But  the  ques- 
tion was  determined  in  tliat  case  under  dif- 
ferent statutes  from  those  now  under  con- 
sideration, and  in  a  collateral  attack.  So, 
too,  does  it  appear  in  most.  If  not  all,  of  the 
other  eases  dted  by  appellees  In  support  of 
their  contention.  We  need  not,  however,  in 
this  case,  go  so  far  as  to  say  that  the  order 
under  consideration  is  void  for  the  waat  of 
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Jurisdiction.  The  probate  court  had  general 
Jurisdiction  of  the  subject-matter ;  and,  even 
though  it  should  be  held  that  the  existence 
of  community  debts  was  Jnrlsdlctlonal,  yet 
the  nonexistence  of  such  debts,  not  appear- 
ing on  the  face  of  the  order,  places  such  or- 
der in  a  secure  position  against  a  collateral 
attack.  But  in  the  case  before  us  the  at- 
tack  Is  not  collateral,  but,  on  the  contrary, 
direct.  It  Is  a  proceeding  to  "revise"  or  set 
aside  the  order  appointing  M.  A.  Hlse  as 
community  administratrix,  alleging  that  it 
had  been  Improvldently  entered,  and  alleging 
as  one  of  the  grounds  therefor  that  ther« 
were  no  community  debts  necessitating  the 

.  administration.  That  the  Legislature  had  in 
mind  the  payment  of  community  debts  as  one 
of  the  reasons  for  a  community  administra- 
tion seems  plain  to  us  on  consideration  of  all 
of  the  articles  of  chapter  29.  At  the  risk  of 
being  de«ned  tautological,  we  again  observe 
that  in  the  first  arti<de  of  the  chapter  it  Is 
provided  that  in  the  settlement  of  comma-' 
nlty  estates  It  shall  be  the  duty  of  the  ad- 
ministrator to  keep  a  "separate  and  distinct 
account  of  all  the  community  debts  allowed 
or  paid  In  the  settlement  of  such  estates." 
The  next  article  provides  that  where  there 
are  no  children  no  administration  shall  be 
necessary,  the  community  property  In  such 
cases  passing  to  the  survivor  charged  with 
the  "debts."  By  article  3S87  It  Is  made  the 
duty  of  the  survivor  to  attach  to  his  inven- 
tory "a  list  of  all  indebtedness  dne  by  said 
community  estate  to  other  parties,  giving  the 
amount  of  each  debt,  and  the  name  of  the 
party  or  parties  to  whom  It  is  due."  The 
next  article  (3598)  in  prescribing  the  neces- 
sary coiiditlons  of  the  bond,  provides  that  he 
will  faithfally  administer  the  commnnlty  es- 
tate and  pay  over  one-half  the  surplns  there- 
of "after  the  payment  of  the  debts  with 

•which  the  whole  of  such  property  Is  proper- 
ly chargeable." 

Article  3601  requires  the  survivor  to  keep 
a  fair  and  full  account  and  statement  "of 
all  community  debts"  paid  by  him,  and,  up- 
on final  partition  of  the  estate  shall  acconnt 
to  the  legal  heirs  for  their  Interest  in  such 
estate,  "after  deducting  therefrom  all  com- 
munity debts."    Article  3603  provides  that-— 

It  shall  be  the  duty  of  the  survivor  "to  pay 
all  Just  and  legal  community  debts  as  soon  as 
practicable,  and  according  to  the  classification 
and  in  the  order  prescribed  for  the  payment  of 
debts  in  other  administrations." 

So  that,  as  indicated,  we  think  it  evidoit 
that  the  existence  of  community  debts  is  an 
important  consideration  in  determining 
whether  or  not  a  community  administrator 
shall  be  appointed.  We  do  not  care  to  go 
further  than  this,  for  as  has  often  been  held 
in  cases  where  community  debts  exist,  the 
survivor  in  payment  thereof  may  dispose  of 
the  community  property  without  any  charac- 
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ter  of  administration,  and  the  Legislature 
clearly  manifests  a  dual  purpose.  The  exist- 
ence of  children  Is  also  made  an  Important, 
If  not  the  controlling,  inducement  to  the 
legislation.  As  we  have  already  seen,  It  Is 
provided  that  where  there  are  no  children 
there  is  no  necessity  for  a  community  admin- 
istration, and  In  the  article  prescribing  the 
requisites  of  the  survivor's  application  it  is 
I  made  necessary  that  the  application  show 
that  the  deceased  "left  a  child  or  children, 
giving  the  names,  sex,  residence  and  age  of 
each  child."  The  existence  of  community 
debts  is  not  made  a  requisite  of  the  applica- 
tion, and  hence  it  may  be  said  that  the  dom- 
inant reason  of  the  Legislature  was  to  en- 
able the  survivor  to  continue  to  guard  and 
protect  the  interest  of  the  children  in  the 
same  manner  as  had  theretofore  existed,  and 
that  hence  the  mere  nohedstence  of  com- 
munity debts  should  not  be  used  to  defeat 
such  predominating  purpose. 

The  fOreg<^g  observations,  however,  bat 
bring  us  to  the  further  question  of  whether 
the  "child  or  childroi"  shall  be  minors  or 
adalts.  Appellees  contend  that  no  distinc- 
tion is  to  be  made  In  this  respect  We  have 
no  decision  directly  in  point,  and  the  article 
of  the  statute  (3S85)  falls  to  say  whether  or 
not  the  child  or 'Children  therein  referred  to 
shall  be  minors.  Oinr  law  provides  that  in 
all  interpretations  of  the  statutes  the  court 
shall  look  diligently  for  the  intention  of  the 
Legislature,  keeping  In  view  at  all  times  the 
old  law,  the  evil  and  the  remedy,  and  that 
the  ordinary  signification  shall  be  applied  to 
words,  with  certain  exceptions  not  here  per- 
tinent See  Rev.  St  art  6S02.  In  Its  widest 
sense,  by  child  or  children  Is  meant  an  off- 
spring of  either  sex  and  of  any  age,  and 
these  terms  are  generally  so  considered  In 
statutes  of  descent  and  distribution,  and 
wlien  used  in  devising  property  by  will.  Nev- 
ertheless, a  very  general,  and  perhaps  the 
most  frequent,  interpretation  of  the  term 
"child"  is  ttiat  such  a  one'  Is  a  young  per- 
son of  any  age  less  than  maturity.  See  Web- 
ster's Dictionary.  In  Black's  Law  Diction- 
ary It  Is  said  that.  In  the  law  of  negligence 
and  In  laws  for  the  protection  of  children, 
"child"  is  used  as  the  opposite  of  "adult." 
In  the  case  of  Bell  v.  State,  decided  by  our 
Court  of  Criminal  Appeals  reported  in  18 
Tex.  App.  53,  61  Am.  Rep.  293,  in  defining  the 
word  "child"  as  used  in  our  Penal  Code  pro- 
hibiting an  assault  by  an  adult  male  upon 
the  person  of  a  female  or  child,  It  is  said 
that  In  its  common  acceptation  it  meant  "a 
young  person  as  contradistinguished  from 
one  of  an  age  sufficient  to  be  supposed  to 
have  settled  habits  and  fixed  discretion.'^ 
In  7  Cyc.  p.  123,  children  are  defined  as: 

"Persons  nnder  lawfol  age,  as  distinguisbed 
from  adults;  infants,  minors,  persons  of  ten- 
der years,  young  persons;    youths,  tlie  young 
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of  the  hnman  apeeies,  Kenerally  under  the  age 
of  puberty,  without  distinction  of  sex." 

In  11  Corpus  Juris,  p.  756,  in  treating  the 
word  "chUd,"  it  Is  said: 

"The  term  has  a  second  wsU-nnderstood 
meaning,  irrespecdre  of  parentage,  and  may 
denote  persona  under  the  age  of  21  years,  as 
distinguished  from  adults,  and  it  is  used  in  this 
sense  in  the  law  of  negligence,  and  in  the  laws 
for  the  protection  of  children,  etc.,  and  means 
the  young  of  the  human  species,  generally  un- 
der the  age  of  puberty,  or  not  old  enough  to 
dispense  with  maternal  aid   and  care,"  etc. 

In  HotTman  r.  Neuhaua,  80  Tex.  634,  98 
Am.  Dec.  492,  oar  Snpreme  Ck>urt,  in  constru- 
ing tlte  word  "child"  as  used  in  our  laws  ex- 
empting the  homestead  for  the  benefit  of  the 
head  of  the  family  with  children,  defines  it 
as  meaning  "minor  children." 

Many  other  instances  may  doubtless  be 
found  where  the  terms  "clilld  or  children" 
hare  been  construed  or  applied  in  the  general 
sense  of  the  foregoing  definitions,  and  we 
think  tliat  it  is  in  such  sense  that  the  terms 
"child  or  children"  are  used  in  article  S595, 
prescribing  the  requisites  of  the  written 'ap- 
plication for  a  community  administrator. 
To  repeat,  it  is  required  that  the  application 
state  that  the  deceased  left'S  "cltild  or  chil- 
dren, giylng  the  names,  sex,  residence  and 
age  of  each  child."  The  requirement  that 
the  "age"  of  the  child  shall  be  stated  can 
bare  no  significance  if  wholly  unimportant. 
It  must  Iiave  been  intended  by  such  a  re- 
quirement that  the  court  would  be  tttus  in- 
formed of  whether  tlie  diild  was  of  such 
maturity  as  needed  the  care  and  protection 
of  the  surviTtng  parent  It  may  be  supposed 
that,  in  order  to  avoid  the  oftentimes  burden- 
some and  cumbersome  process  of  a  guardian- 
ship or  a  general  administration,  the  Legis- 
lature deemed  that  such  guardianship,  not 
only  of  the  person  but  of  the  property  of  the 
minor  child,  could  safely  be  committed  to 
the  surriving  pdrsnt.  In  cases  where  the 
children  have  attained  lawful  age,  no  guard- 
iansldp  is  needed,  and  the  parent  has  no 
ri£]it  to  a  further  custody  of  the  person  or 
estate  of  the  child.  Upon  the  death  of  a 
member  of  the  commimity  bis  estate  vests 
at  once  in  bis  children,  and  those  of  lawful 
age  may  at  once,  without  let  or  hindrance, 
dispose  of  thulr  estate  that  is  unincumbered 
by  a  community  debt.  We  therefore  conclude 
that  the  facts  shown  in  appellant's  petition 
for  certiorari,  and  which  must  be  accepted  as 
true  upon  a  general  demurrer,  show  that  the 
county  court  Improperly  granted  the  com- 
munity administration  to  Mrs.  M.  A.  Hise. 

[7,  t]  For  yet  another  reason  appearing 
in  the  petition,  we  think  it  should  be  held 
that  the  grant  of  community  administration 
to  Mrs.  M.  A.  Hise  was  improvident  As 
sbown  in  the  petition,  there  bad  theretofore, 


with  her  consent  and  her  Instance,  I>een 
granted  a  legal  administration  to  R.  U  Hise, 
an  adult  son,  and  that,  such  administratiou 
was  yet  pending.  It  certainly  could  not  have 
been  within  legislative  contemplation  that 
two  independent  administrations  should  be 
granted  and  exist  at  the  same  time.  That 
such  a  course  would  be  jtroductive  of  much 
confusion  and  conflict  of  authority  is  appar- 
ent. If  in  a  proper  case  and  within  a  prop- 
er time  a  community  survivor  applies  for 
appointment  as  community  administrator, 
showing  a  necessity  tbereft>r,  as  required  by 
the  statutes,  he  may,  doubtless  as  stated  in 
some  of  the  decisions,  withdraw  the  estate 
from  an  exising  administration,  but  in  such . 
case  the  former  administration  should  *  be 
dosed.  Appellees  suggest  that  the  fbcts  re- 
lied upon  by  appellant  as  invalidating  the 
appointment  of  Mrs.  Hise  as  community  ad- 
ministratrix also  show  the  invalidity  of  the 
administration  granted  on  the  application  of 
R.  L.  Hise,  but  a»  to  this  we  merely  oliserve 
that  no  direct  attack  is  made  upon  the  or- 
ders appointing  R.  L.  Hise  administrator, 
and  such  orders  therefore  cannot  in  this  col- 
lateral proceeding  be  declared  to  be  void. 

We  conclude  that  for  the  reasons  stated 
the  court  erred  in  sustaining  the  general  de- 
murrer to  appellant's  petition,  and  that  the 
judgment  must  therefore  be  reversed,  and 
the  cause  ronanded  for  a  trial  upon  the 
facta. 


REPUBLIC  SUPPLY  CO.  V.  WEAVER. 

(No.  9925.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
Nov.  19,  1921.) 

1.  Pleading  «=>8(9)— Allegations  as  to  exiiiblts 
not  attached  held  to  prasent  oonclusfons.        ' 

Where  a  petition  to  restrain  enforcement 
of  a  judgment  and  levy  of  execution  thereon 
alleged  that  a  copy  of  the  judgment  complain- 
ed of  was  attached  to  the  petition,  that  the 
judgment  was  not  final,  that  the  original  cita- 
tion was  defective,  not  being  attested,  and 
that  the  sheriff's  returns  thereon  was  defective, 
but  there  was  no  copy  of  the  judgment  or  ci- 
tation or  return  attached,  nothing  was  pre- 
sented but  the  conclusions  of  the  plesder. 

2.  Jadgment  «=»460  (3)— Petition  to  enjoin  es- 
foroemaat  of  default  Judgment  held  Inssffl- 
dent. 

Allegations,  in  a  petition  to  enjoin  enforce- 
ment of  a  default  judgment  that  it  was  with- 
out any  want  of  dUigence  on  defendant's  part 
and  without  fault  on  his  part  and  that  he  has 
been  denied  a  meritorious  defense,  were  too 
general  to  excuse  failure  to  appear  at  trial, 
and,  there  being  no  allegations  to  show  why 
he  did  not  proceed  to  have  the  judgment  set 
aside  by  motion  for  new  trial  or  by  appeal,  the 
petition  was  insufficient. 


^EsFor  other  cases  see  same  topic  and  KSY-NUMBER  m  all  Kex-Numbered  Dlcesu  and  Indexes 
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8.  Judgmeat  «s>460(l)— Elemeots  of  pttttiM 
for  rallof  from  Judgment  stated. 

BiUa  in  eqaity,  seeking  relief  from  judg- 
ments by  courts  of  competent  jurisdiction,  maat 
show  a  meritorioue  defense,  and  that  the  com- 
plainant was  prevented  from  pressing  his  de- 
fense through  fraud,  accident,  or  mistake,  with- 
out fault  or  negligence  on  Ua  part,  and  show 
sufficient  equitable  excuse  for  failure  to  more 
for  new  trial  daring  the  term,  or  to  aeek  re- 
lief from  the  judgment  by  appeal. 

Appeal  from  District  Conrt,  Wlcbits  Ootm- 
ty ;  H.  F.  WeWon,  Judge. 

Suit  by  liloyd  Wearer  against  the  Bepublic 
Supply  Company  and  another.  From  a  de- 
cree for  plaintiff,  defendant  named  appeala. 
Reversed  and  remanded. 

Bonner  &  Bonner  and  W.  H.  Sanford,  all 
of  Tv'ichlta  Falls,  for  appellant 

Weeks,  Morrow  &  Frauds,  of  Wichita 
Falls,  for  appellee. 

DUNKI/IN,  J.  lioyd  Weaver  instituted 
this  suit  against  the  B^pubUc  Supply  Com- 
pany and  Fred  K.  Smith,  aberUf  at  Wichita 
county,  to  restrain  the  collection  of  a  Judg^ 
ment  rendered  in  favor  of  the  Bepublic  Sup- 
ply Company  against  the  plaintiff  herein  In 
anotber  suit  in  the  same  court  In  favor  of 
the  Bepublic  Supply  Company  against  Lloyd 
Weaver;  also  to  restrain  the  levy  of  an  ex- 
ecution that  had  been  issued  upon  that  judg- 
ment and  placed  In  the  hands  of  the  defend- 
ant sheriff  to  be  levied  on  plaintiff's  property. 
Contemporaneously  with  the  filing  of  the  peti- 
tion, the  trial  Judge  granted  a  temporary 
writ  of  injunction,  giving  to  plaintiff  the  re- 
lief prayed  for  until  the  case  could  be  tried 
upon  its  merits.  That  order  was  granted 
upon  an  ex  parte  hearing,  mltbout  notice  to 
the  defendant,  and  upon  allegations  lu  plain- 
tiff's petition  alone,  which  were  duly  verified 
by  the  plaintiff,  and  the  defendant  the  Be- 
public Supply  Company  has  prosecuted  this 
appeal  from  that  order. 

As  a  basis  for  the  relief  prayed  for.  It  was 
alleged  that  the  Judgm^it,  the  collection  of 
which  was  sought  to  be  enjoined,  was  ten- 
dered  by  default  against  Weaver,  and  that 
it  was  not  a  final  judgment,  and  void,  and 
that  It  should  be  set  aside,  because,  first,  no 
testimony  was  Introduced  to  sustain  it;  sec- 
ond, that  It  was  rendered  against  a  partner- 
ship; third,  that  It  purports  to  be  ba8?d  up- 
on a  written  guaranty  of  debt,  which  was 
made  the  subject-matter  of  the  suit,  and 
which  Weaver  bad  never  signed  nor  author- 
ized any  one  else  to  sign  for  him,  and  that 
therefore  the  Judgment  was  obtained  through 
fraud;  fourth,  that  the  original  citation 
Issued  In  that  cause  was  defective^  in 
that  It  was  not  attested  by  the  seal  of  the 


court  out  of  which  it  was  issued ;  fifth,  that 
the  aberUTs  return  en  the  citation  was  de- 
fective, in  that  It  does  not  show  that  a  copy 
of  the  citation  was  served  "on  each  of  the 
defendants"  named   in   the  officer's  return. 

[1]  It  was  alleged  in  the  petition  that  a 
C0I9  of  the  Judgment  complained  of  w«s  at- 
tached to  the  petition  and  made  a  part  there- 
of; but  the  record  bafore  us  fails  to  show 
that  any  bu<^  copy  of  the  JudgiAent  was,  in 
fact,  attached  to  the  petition.  Furthermore, 
there  was  no  copy  of  the  citatlcm,  nor  the 
officer's  return  thereon,  attached  to  the  peti- 
tion, nor  does  the  record  here  show  any  sudi 
copy.  In  the  absence  of  such  copies,  nothing 
was  presented  to  the  trial  Judge  but  the  bare 
conclusions  of  the  pleader  as  to  the  legal 
purport  atid  effect  of  the  Judgment,  and  as  to 
what  the  citation  and  the  officer's  return 
thereon  really  showed. 

[21  It  was  further  aU^^  in  plalutiS's  pe- 
tition that,  "without  any  want  of  diligence" 
on  his  part  and  "without  fault  on  bis  part, 
he  has  been  denied  a  meritorious  defense  to 
the  suit  on  which  said  Judgment  is  based, 
and  said  Judgment  should  be  reopened  and 
re-examlnation  of  the  cause  had  on  its 
merits."  Those  wa«  the  only' allegations  at- 
tempting to  excuse  the  plaintiff  from  a  fail- 
ure to  appear  at  the  trial  of  the  suit  and 
urge  bis  defense  thereto,  and  those  allega- 
tions are  entirely  too  general  ev^i  to  excuse 
his  failure  to  appear  at  the  trial.  Further- 
more, the  petition  contains  no  allegations 
whatever,  even  by  way  of  legal  conclusions, 
to  show  why  he  did  not  take  steps  to  Jiave 
the  Judgment  set  aside,  either  by  motion  for 
a  new  trial  or  by  appeal  to  a  higher  court. 

[8]  It  is  well  settled  by  repeated  decision-; 
of  our  Supreme  Court  that  bills  in  equity, 
seeking  relief  from  Judgments  solemnly  ren- 
dered by  courts  of  competent  Jurisdiction, 
must  show  not  only  a  meritorious  defense  to 
the  suit  which  resulted  In  the  Judgment,  but 
must  also  show  by  allegations  of  fact,  an:l 
not  by  mere  conclusions  of  the  pleader,  that 
the  complainant  was  prevented  from  present- 
ing his  defense  to  the  suit  at  the  tipie  of  the 
trial  through  fraud,  accident,  or  mistake, 
without  fault  or  negligence  on  his  part,  and 
must  also  show  a  sufficient  equitable  excuse 
for  bis  failure  to  move  for  a  new  trial  dur- 
ing the  term  of  the  court  at  which  the  judg- 
ment was  rendered  or  to  seek  relief  from  the 
Judgment  by  appeal  to  a  higher  court.  Sec> 
KImmell  v.  Edwards,  193  S.  W.  363,  and  au- 
thorities there  cited,  to  which  might  be  add- 
ed many  others  of  like  import. 

Tested  by  the  rule  announced  in  those  de- 
cisions, the  petition  for  injunction  was  so 
obvioui^ly  defective  as  to  require  that  the 
Judgment  be  reversed  and  the  causa  remand- 
ed ;  and  it  is  accordingly  so  ordered. 


4s»For  other  eases  see  seme  topic  and  KBT-NUMBSR  la  all  Key-NumlMred  DlgesU  *od  Indexes 
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PLATEAU  OIL  CO.  at  al.  v.  CHOATE  OIL 
CORPORATION.     (No.  9777.)* 

(Court    of    Civil    Appeals    of    Texas.      Fort 

Worth.    June  25,  1921.    Rebeariosr 

Denied  Nov.  5,  1921.) 

1.  Appeal  and  error  (g=9l2— Appeal  should  be 
taken  from  refusal  to  dissolve  InJunotloH,  not 
from  the  granting  thereof. 

Since  Rev.  St.  1911,  arts.  4644,  464S,  as 
amended  by  Acts  36th  Lee  (1910)  c.  17,  give 
an  appeal  from  an  order  overruling  a  motion 
to  dissolve  an  injunction,  the  appeal  should  be 
from  such  order,  and  faUure  to  take  it  waives 
the  right  to  appeal  from  the  original  order 
granting  the  injunction. 

2.  Appeal  and  error  <g=»768— Admission  la  ap- 
pellant's brief  held  to  cure  defect  of  record. 

Where  it  is  contended  that  the  appeal 
should  have  been  taken  from  an  order  refusing 
to  dissolve  an  injunction  instead  of  the  orig- 
inal order  granting  the  injunction,  any  doubt 
as  to  the  authority  of  the  appellate  court  to 
accept  an  affidavit  as  to  the  second  judgment 
under  Vernon's  Sayles'  Ann.  C^v.  St.  1914,  art. 
1593,  is  removed  by  acknowledgment  in  appel- 
lant's brief  that  the  second  judgment  was  ren- 
dered after  hearing. 

On  Motion  for  Rehearing. 

3.  Appeal  and  error  «e9I2— Appeals  held  la- 
oonslstent. 

An  appeal  from  an  order  issued  in  chambers 
granting  an  injunction,  and  an  appeal  from  a 
judgment  overruling  a  motion  to  dissolve  the 
injunction  theretofore  granted,  are  inconsistent 
remedies. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Bruce  Xoung,  Judge. 

Action  by  the  Choate  Oil  Corporation 
against  the  Plateau  Oil  Company  and  others. 
From  a  decree  granting'  an  Injunction,  de- 
fendants appeal.    Appeal  dismissed. 

L.  3.  Wardlaw,  of  Fort  Worth,  and  W.  H. 
Lipscomb,  of  San  Antonio,  for  appellants. 

Fred  S.  Dudley,  of  Fort  Worth,  for  ap- 
pellee. 

BUCE^  J.  This  is  an  appeal,  according  to 
the  transcript  on'  file,  from  an  order  and 
judgment  of  the  Forty-Kighth  judicial  dis- 
trict court,  upon  an  ex  parte  hearing,  grant- 
ing an  injunction  against  the  Plateau  Oil 
Company  of  Delaware,  the  Plateau  Oil  Com- 
pany of  Texas,  their  attorney,  L.  J.  Ward- 
law,  tbeir  agent,  J.  Ben  Ross,  or  any  other 
agent  or  employee  of  said  companies,  from 
selling  or  in  any  way  disposing  of  certain 
notes  and  securities  held  by  them,  alleged 
to  belong  to  the  plaintiffs.  The  Plateau  Oil 
Company  of  Delaware  and  L.  J.  Wardlaw 
have  appealed.  Appellee  has  filed  a  ceijtifled 
motion  iu  this  court  to  dismiss  tbe  appeal 
herein,  setting  up  the  facts  that  defendant 
Plateau  Oil  Company  of  Delaware  filed  an 
answer  and  a  motion  to  dissolve  the  injunc- 


*Writ  ot  error  granted  Oecambar  21,  1921. 


tion  theretofore  granted,  and  the  motion-  was 
overruled  as  to  defendant  Plateau  Oil  (com- 
pany of  Delaware,  and  the  injunction  or- 
dered to  remain  In  full  force  and  effect.  No 
appeal  from  this  last  order  and  judgment 
has  been  taken. 

Articles  4641  and  4645,  Tex.  Civ.  Stats., 
were  amended  by  the  Tbirty-Sixth  Legisla- 
ture. See  General  Laws  36th  Legislature,  p. 
22,  providing  for  an  appeal  irom  an  order 
and  judgment  overruling  a  motion  to  dis- 
solve an  Injunction  theretofore  granted,  pri- 
or to  that  time  no  appeal  lay  as  to  such 
order.  Walsteln  v.  Nicholson,  47  Tex.  Clv. 
App,  358,  105  S.  W.  207;  Gregory  v.  Houston 
Oil  Co.  of  Texas,  154  S.  W.  236.  Prior  to 
this  amendment  it  was  held  that  a  party 
against  whom  an  Injunction  had  been  grant- 
ed did  not  lose  his  rlj^t  of  amteal  therefrom 
by  making  a  motion  to  dissolve  the  injunc- 
tion, which  latter  motion  was  overruled. 

Jeft  Chaison  Townsite  Co.  v.  McFadden, 
Wiess  &  Kyle  I-and  Co.,  56  Tex.  Civ.  App. 
611,  121  S.  W.  716.  But  hi  this  dedsion 
the  court  says: 

"It  would  have  been  better  if  the  act  in  ques- 
tion had  in  fact  given  the  right  of  appeal  from 
an  order  refusing  to  dissolve,  instead  of  from 
tbe  order  granting  the  injunction,  which  would 
have  allowed  a  presentation  of  the  case  on  ap- 
peal upon  the  petition,  answer,  and  such  evi- 
dence in  addition  as  was  heard  on  the  motion 
to  dissolve,  instead  of  the  naked  allegations  of 
tbe  petition." 

[1]  But  since  the  Legislature  has  spedfl- 
cally  given  the  right  of  appeal  from  an  order 
overruling  a  motion  to  dissolve  an  injunction, 
we  are  inclined  to  tliink  defendants  hare 
waived  their  right  In  this  case  to  appeal 
from  the  original  order  granting  the  Injimc- 
tion.  There  has  been  an  election  of  rights, 
and  the  litlgaA  is  bound  by  the  election. 
WlUiston  on  Contracts,  vol.  2,  f  679,  subd.  2. 
and  secUon  683. 

[2]  If  there  should  be  any  doubt  about 
our  authority  to  accept  an  affidavit  as  to 
the  second  Judgment,  tmder  article  1593,  V. 
S.  Tex.  Civ.  Stats.,  sudh  doubt  Is  removed 
by  the  acknowledgment  in  appellant's  brief 
that  the  second  Judgment  was  rendered  after 
a  hearing. 

For  the  reasons  indicated,  the  aiqieal  la 
idismlssed. 

On  Motion  for  Rehearing, 

[3]  We  think  the  two  remedies,  an  appeal 
from  an  order  issued  in  chambers  granting  an 
injunction,  and  an  appeal  from  a  judgment  over- 
ruling a  motion  to  dissolve  the  injunction  there- 
tofore granted,  are  inconsistent  remedies.  In 
the  first  instance  only  tbe  sufficiency  of  the  pe- 
tition is  to  be  determined,  while  in  the  second 
the  petition,  the  answer,  aiod  the  evidence  heard 
are  before  the  trial  court  and  the  appellate 
court.  The  fact  that  the  end  sought  is  the 
same  in  both  instances  does  i^ot  make  th« 
means  by  which  that  end  is  to  be  reached  con- 
sistent. Where  one  has  the  right  to  appeal  to 
one  of  two  courts,  by  an  appeal  to  one  he  ir- 
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reyocablr  dects  to-pimae  hia  remedy  there, 
and  caai^ot  afterwards  appeal  to  the  other.  0 
R.  C.  L.  p.  981;  Field  v.  Elevator  Co.,  6  N.  D. 
424,  71  N.  W.  135,  66  Am.  St.  Rep»611.  So  we 
think  that  a  lltigaiit,  who  has  the  choice  of  ap- 
pealing from  a  peremptory  order  of  the  court, 
in  a  proceeding  in  which  he  waa  not  present 
and  had  no  opportunity  to  be  heard  or  to  intro- 
duce evidence,  and  elects  rather  to  file  his  an- 
swer and  go  into  the  evidence,  cannot,  after  an 
unfavorable  judgment  upon  sadi  hearing,  go 
bade  and  appeal  from  the  first  order. 


NOLEN  V.  HARDING  et  al.     (No.  9685.) 

(Conrt  of  Oivil  Appeals  of  Texas.    Fort  Worth. 
Oct  29,  1921.) 

1.  Pleading  «=3lll— Venue  determinable  from 
oemplaJnt,  without  aid  from  plea  or  evidence. 

As  to  venae,  the  character  of  an  action 
is  determinable  solely  by  the  petition,  and  is 
a  question  of  law,  to  be  determined  by  the 
court  from  the  petition,  without  aid  from  evi- 
dence or  from  the  plea. 

2.  Pleading  «=>8(9)— Allegations  of  plea  as  to 
venns  heM  cencloslons  of  law. 

Allegation  in  a  plea  of  privilege  that  the 
suit  did  not  come  within  any  of  the  exceptions 
to  the  statute  fixing  venue  was  not  an  alle- 
gation of  fact,  independent  of  the  allegations 
of  the  petition,  but  was  a  conclusion  of  law. 

3.  Veaoe  «s»5(4)— Of  suit  to  oaneel  deed  and 
notoe  gIVMi  In  exchange  for  other  land  held 
Ik  eoBBty  where  land  deeded  was  located. 

A  suit  to  cancel  a  deed  executed  by  the 
party  to  mineral  rights  in  lands  in  Stephens 
county,  and  for  the  cancellation  of  promissory 
notes  given  as  part  consideration  for  the  same 
transaction,  which  was  an  agreement  to  convey 
land  in  Hidalgo  county  in  exchange,  was  not 
transferable  from  Stephens  county,  being  with- 
in Bev.  St.  1911,  art.  18.30,  subd.  14,  fixing 
the  venae  of  suits  for  reco^ry  of  land  or  dam- 
ages thereto,  suits  to  remove  incumbrances, 
and  BOita  to  quiet  title  in  the  county  where  the 
land  Ilea. 

.Ippeal  from  District  Court,  Stephens 
tjoimtjr. 

Bill  by  J.  C.  Nolen  against  W.  A.  Harding 
and  otfiers.  Frcm  an  order  granting  a  plea 
of  privii^e,  plalntltt  appeals.  Reversed,  and 
Judgmeat  rendered  overruling  plea. 

Mackey  &  Bltchey,  of  Brcckenridge,  for  ap- 
pellant. 

Jamea  Q.  Harrell,  of  Breckenridge,  for  ap- 
liellees. 

DUNKI/IN,  J,  J.  C.  Nolen  instituted  this 
suit  to  cancel  a  deed  executed  by  him  to  the 
mineral  rights  in  10  acres  of  land  in  Ste- 
tAiens  county,  and  to  quiet  his  title  thereto, 
and  to  remove  said  deed  as  an  incumbrance 
thereon.  W.  A.  Hardinj?,  S.  L.  Gill,  Clyde  W. 
Sterhenson,  the  nardlng-GlU  Company,  a 
partnership  land  company  composed  of  W.  A. 
Harding  aud  S.  L.  Gill,  and  the  Raymondville 
State  Bank  were  all  made  aefendants  to  the 
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suit,  and  In  plaintiff's  petition  it  was  alleged 
that  the  Raymondville  State  Bank  was  a 
banking  corporation  organized  imder  the 
laws  of  the  state  of  Texas,  with  its  prin- 
cipal oflSce  in  Raymondville,  Cameron  coun- 
ty, Tex.,  and  that  all  of  the  other  def«id- 
ants  resided  in  that  county.  The  defend- 
ants Harding,  Gill,  and  tike  Raymondville 
State  Bank  all  filed  a  Joint  plea  of  privilege 
to  be  sued  in  the  county  of  Cameron.  That 
plea  of  privilege  was  sustained,  and  the  en- 
tire cause  of  action  was  ordered  to  be  trans- 
f^red  to  the  district  court  of  Cameron  coun- 
ty. From  that  Judgment  plaintifT  has  appealed. 

The  cause  of  action  set  out  in  plaintHTs 
petition  may  be  briefly  stated  as  follows: 
The  defendants  W.  A.  Harding  and  S.  L.  OiU, 
composing  the  partnership  firm  of  Harding- 
Gill  Company,  and  the  plaintiff,  J.  C.  Nolen, 
entered  into  a  written  contract  by  the  terms 
of  which  the  Harding-Gill  Company  agreed 
to  sell  and  convey  to  Nolen  title  to  236  acren 
of  land  situated  in  Hidalgo  county,  in  consid- 
eration for  which  sale  Nolen  agreed  to  con- 
vey to  the  Harding-Gill  Company  a  one- 
eighth  of  the  mineral  rights  in  10  acres  of 
land  in  Stephens  county,  which  is  the  sub- 
ject-matter of  this  suit,  at  an  agreed  valua- 
tion of  $6,000,  and  to  execute  to  the  Harding- 
Gill  Company  seven  vendor's  lien  notes,  of 
the  aggregate  sum  of  $17,600.  It  was  stipu- 
lated In  the  contract  that  the  Harding-Gill 
Company  would  furnish  to  Nolen  an  abstract 
showing  good  title  to  the  Hidalgo  county 
land.  Plaintiff  alleged  that  it  was  never  oon- 
templated  by  the  parties  to  the  contract  thut 
he  should  execute  and  deliver  his  deed  to  the 
Stephens  county  land,  and  also  execute  the 
promissory  notes  which  lie  bound  himself  to 
execute,  until  the  other  parties  to  the  con- 
tract should  furnish  to  him  an  abstract  show- 
ing that  good  title  was  vested  in  them  to  the 
land  in  Hidalgo  county,  but  that  after  the 
contract  was  executed,  and  before  such  show- 
ing of  title  bad  been  made,  plaintiff,  at  tlte 
Mmest  solicitation  and  request  of-  W.  A. 
Harding  and  S.  L.  GUI,  composing  the  part- 
nership firm  of  Hardlng-GlU  C<Hnpany  and 
upon  their  assurance  that  they  could  and 
would  deliver  to  plalntifT  an  abstract  show- 
ing good  record  title  to  the  land,  and  could 
and  would  convey  such  title  to  the  plaiQtifl, 
idalntiff  executed  and  delivered  to  W.  A. 
Harding,  for  himself  and  GUI,  his  deed  of 
conveyance  and  assignment  to  the  mineral 
rights  to  the  land  In  Stephens  county,  wlUch 
be  bad  contracted  to  execute,  and  at  the  same 
time  executed  and  delivered  the  promissory 
notes  which  he  had  contracted  to  e.irecute. 

It  was  further  alleged  that  thereafter 
plaintiff's  attorney,  who  bad  been  employed 
to  examine  and  pass  upon  the  title  to  the 
Hidalgo  county  land,  examined  the  abstract 
of  title  thereto  furnished  by  Harding  and 
GUI,  and  discovered  that  the  same  did  not 
show  good  title  thereto  in  Harding-GlU  Com- 
pany,   and    so    advised    the  plaintiff;    that 
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Harding  and  GUI  had  failed  and  refused  tx> 
furnish  any  further  showing  or  assurance 
of  title  to  that  land,  and  thereby  had  breach- 
ed their  contract  with  the  plaintiff;  that  the 
'  notes  so  executed  by  Nolen  had  been  trans- 
ferred to  the  other  defendants,  who  took  the 
same  with  notice  of  the  breach  hy  Harding 
and  GiU  of  their  said  contract.  It  wfts  fur- 
ther alleged  that  plaintiff  had  never  acknowl- 
edged before  a  notary  the  deed  which  he  exe- 
cuted in  favor  of  defendant  Harding,'  al- 
though the  same  had  been  duly  delivered; 
that  after  its  execution  and  delivery,  Hard- 
ing left  it  with  plaintiff's  attorney  for  the 
purpose  of  having  plaintiff  acknowledge  the 
same  before  a  notary,  so  that  it  might  be 
placed  of  record  in  the  deed  records  of  Ste- 
phens county;  that  he  refused  to  ariinowl- 
iHJge  said  deed  before  a  notary,  by  reason  of 
the  breach  of  contract  by  Harding  and  Gill, 
and  that  plaintiff's  counsel,  acting  for  him, 
Imd,  by  reason  of  defendants'  breach  of  con- 
tract, refused  to  return  the  deed  to  Harding 
when  he  demanded  its  return.  Plaintiff 
prayed,  also,  for  a  cancellation  of  the  notes 
held  by,  the  other  defendants,  as  well  as  for  a 
<anceUation  of  the  deed  which  he  had  execnt- 
ed.  The  plea  of  privilege  was  duly  verlfled, 
and  was  as  follows: 

"Now  come  W.  A.  Harding,  S.  L.  GiU,  and 
Raymondville  State  Bank,  of  defendants  in  the 
above  entitled  and  numbered  cause,  and  say 
tliat  this  court  ought  not  to  have  or  take 
further  action  or  cognizance  of  this  suit  than 
to  have  same  transferred  to  the  court  having 
jurisdiction  of  the  persons  of  these  defendants, 
because  they  say  tiiat  they  are  not  now,  and 
were  not  at  the  time  of  the  institution  of  this 
anit,  nor  at  the  time  of  the  service  of  such 
process  on  them  herein,  nor  at  the  time  of 
the  filing  of  this  plea,  residents  of  the  county 
of  Stephens,  the  county  in  which  this  suit  was 
instituted  and  is  now  pending,  but  are  now, 
and  were  at  the  time  of  the  institution  of  this 
suit,  and  at  the  time  of  the  service  of  process 
on  them,  and'  of  the  execution  and  filing  of 
this  plea,  residents  of  the  county  of  Cameron 
and  state  of  Texas,  where  they  then  and  now 
reside,  and  that  none  of  the  exceptions  t^ 
exclusive  venue .  in  the  county  of  one's  resi- 
dence mentioned  in  article  1S30  or  article  2308 
of  the  Revised  Statutes  exists  in  this  case; 
that  this  suit  does  not  come  within  any  of 
the  exceptions  provided  by  law  lu  such  cases, 
anthorizing  this  suit  to  be  brought  or  maintain- 
i>d  in  the  county,  of  Stephens  and  state  of 
Texas,  or  elsewhere  outside  of  the  said  county 
of  Cameron.  Wherefore  defendants  pray  the 
court  that  the  above  suit  be  transferred  to  the. 
civil  district  coiirt  of  Cnmeron  county.  Tex., 
and  for  such  orders  herein  that  may  be  proper 
and  necessary." 

In  ret^y  to  that  plea,  the  plaintiff  filed  a 
controverting  jiffidavit,  in  which  it  was  al- 
leged, in  sul>sitauce.  tliat  the  allegations,  to 
the  effect  that  none  of  the  e.xceptions  to  ex- 
clusive venue  in  the  county  of  defendants' 
residence  mentioned  in  article  1830  or  arti- 
cle 2.TO8  of  the  Revised  Statutes  exists  in  this 
case,  were  untrue,  in  tliat  the  plaintiff's  suit, 
as  shown  by  his  pleadings,  was — 


"a  suit  concerning  land,  or  an  interest  fa  land, 
to  wit.  the  mineral  riehts  in  a  certain  tract  of 
land  situated  in  Stephens  county,  Tex.,  and 
a  suit  to  r^ove  the  cloud  from  and  to  quiet 
the  title  to  the  said  mineral  interest  in  land, 
and  tluit  this  suit  comes  within  the  exceptions 
provided  by  subdivision  14  of  article  1830  of 
the  Revised  Statutes  of  the  state  of  Texas, 
which  said  sulMiivision  provides  that  all  snch 
suits  shall  be  brought  in  the  county  where  the 
land  is  sitaated." 

The  first  provision  of  article  1830  of  the 
Revised  Statutes  Is  as  follows: 

"No  person  who  is  an  inhabitant  of  this  state 
shall  be  sued  out  of  the  county  in  which  he 
has  his  domicile,  except  in  the  following  cas- 
es, to  wit:    ♦    •    • 

"14.  Suits  for  the  recovery  of  lands  or  dam- 
ages thereto,  suits  to  remove  an  incumbtsnce 
on  the  title  to  land,  suits  to  quiet  the  title  to 
land,  and  suits  to  prevent  or  stay  waste  on 
lands,  miist  be  brought  In  the  county  in  which 
the  land,  or  a  part  thereof,  may  lie." 

[1,  2]  The  character  of  plaintitTs  action 
is  to  be  determined  solely  by  the  allegations 
contained  in  his  petition,  and  that  is  a  ques- 
tion, of  law  to  be  determined  by  the  court, 
and  is  not  a  question  of  fact  to  be  determin- 
ed by  testimony  aside  from  the  allegations 
in  hia  petition.  The  petition  spea.ks  for  it- 
.self.  and  the  allegation  In  the  plea  of  privi- 
lege that  the  suit  does  not  come  within  any 
of  the  exceptions  to  the  first  paragraph  erf 
article  1S30  is  not  an  allegation  of  fact,  In- 
depeudfflit  of  the  allegations  contained  in  the 
petition,  but  is  a  conclusion  of  law,  and  the 
question  whether  or  not  such  was  the  charac- 
I  ter  of  plaintiff's  suit  could  have  been  raised 
by  an  exception  to  the  petition  In  the  nature 
of  a  plea  of  privilege,  without  the  necessity 
of  a  separate  and  nfllrmatlve  plea  in  abate- 
ment setthig  up  allegations  of  fact  to  defeat 
the  venue. 

[S]  We  think  it/ clear  that  plaintUTs  salt 
to  cancel  the  deed  to  the  land  in  Stephens 
county  and  remove  the  same  as  an  incum- 
brance and  a  cloud  upon  plaintiff's  title  came 
within  subdivision  14  of  article  1830,  and 
that  the  venue  of  the  suit  to  obtain  that  re- 
lief was  In  Stephens  county,  where  the  suit 
was  instituted,  and,  as  Stephens  county  was 
the  proper  venue  to  obtain  that  relief,  then, 
in  order  to  avoid  a  multiplicity  of  salts,  It 
was  also  the  proper  venue  as  against  all  the 
defoidants  for  the  oancellation  of  the  prom- 
issory notes  given  in  part  consideration  for 
the  same  transaction  In  which  the  deed 
was  executed.  Thomason  v.  Ham,  210  S.  W. 
561;  Moore  v.  Byars,  47  8.  W.  752;  W^ilson 
V.  Pecos  &  N.  T.  Ry.  Co.,  23  Tex.  Civ.  App. 
1706,  58  S.  W.  183.  and  authorities  there  dted; 
Pioneer  Savings  &  I/oan  Co.  v.  Peck,  20  Tex. 
Civ.  App.  Ill,  49  S.  W.  160,  writ  of  error  de- 
nied:  Palmer  v.  Jaggaers,  180  S.  W.  907. 

Accordingly,  the  Judgment  of  the  trial 
court  is  reversed,  the  order  transferring  the 
cause  to  Cameron  county  l.s  sot  aside,  and 
Judgment  is  here  rendered  overrulius  the 
ODlea  of  privilege. 
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,  never  anr  demand  made  of  plaintiff  to  release 
GREGG  vtal.  V.  TEXAS  BANK  &,TRUST  CO.    any  part  of  the  frontage,  and  the  deed  of  trust 


•t  al.    (No.  721.) 

(Court  of  Ciyil  Appeals  of  ^ezas.  Beaumont. 
Nov.  2S,  ld21.  Rehearing  Denied  Dec.  7, 1921. 
Additional  Findings  of  Fact  Dec.  18,  1921.) 

1.  Bills  aDd  BotM  4s»460— No  misjoinder  of 
ptrtlos  dofentfant  In  Bctlan  on  aotoo. 

Flea  of  misjoinder  of  parties  defendant  was 
properly  overruled  vhere  plaintiff  was  suing 
several  defendants  on  one  note,  and  for  fore- 
closure of  lien  of  trust  deed  to  secure  Its  pay. 
meat,  and  only  one  of  the  defendants  on  five 
vendor's  lien  notes,  where  all  the  notes  in  ques- 
tion grew  out  of  and  were  executed  in  pursu- 
ance of  an  agreed  settlement  of  a  land  suit  in- 
volving title  to  a  tract  of  land,  in  which  judg- 
ment, embodsdng  the  settlement  agreement,  was 
entered,  in  view  of  Vernon's  Sayles'  Ann.  Giv. 
St.  1914.  art.  1842. 

2.  Prooess  «=>4 — No  citation  oaoessary  on  cross- 
action  by  oodefendant. 

A  defendant,  having  entered  his.  appearance 
in  the  main  case,  was  not  entitled  to  bie  served 
with  citation  as  to  a  cause  of  action  asserted 
against  him  in  a  cross-action  by  a  codefendant, 

3.  Continuance  «3>S  I  (5)— Motions  for  farther 
oontiauaneo  properly  ovorroled. 

Where  case  was  postponed  and  reset  at 
least  three  times  at  the  instance  of  defendants, 
iietd,  that  court  did  not  abuse  its  discretion  in 
overruling  motions  for  a  continuance  by  de- 
fendants on  the  ground  they  were  necessary 
witnpsses,  and  could  not  be  present  at  the  trial 
because  of  illnees  of  children  and  duties  to  be 
performed  as  chief  clerk  and  legal  adviser  of  a 
state  department,  especially  as  the  parties  ap- 
peared uid  testified  by  deposition. 

4.  Contlnoanco  «=»7— Motions  wftMn  disoretlon 
of  oonrt 

Motions  for  continuance  are  purely  within 
the  discretion  of  the  trial  court. 

5.  Subrogation  «=>3I(4)— Snrety  paying  note 
subrogated  to  rights  of  mortgagee. 

Where  one  signing  as  surety  notes  secured 
by  trust  deed  paid  off  part  of  them,  he  became 
subrogated  to  the  rights  of  the  payee  and  to 
the  enforcement  of  the  lien  of  the  trust  deed 
for  his  protection,  notwithstanding  that  the  land 
in  question  was  homestead  property. 

6.  Pleading  «=»30i  (3)— Verffleatlon  on  kiowl« 
edgo  and  bellof  hold  not  to  prosoot  Issao  of 
non  oat  factum. 

In  action  to  foreclose  trust  deed,  wherein 
the  answer  of  defendants  was  sworn  to  be  true 
"to  the  best  of  their  knowledge  and  belief,"  the 
verification  was  not  sufficient  to  present  the  is- 
sue of  "non  est  factum"  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1014,  art.  1906,  snbd.  8. 

7.  Mortgages  <S=93I0— No  complaint  can  be 
made  that  mortgagee  had  not  released  cer- 
tain frontage  where  no  demand  made. 

No  complaint  can  be  made,  in  foreclosure  of 
trnst  deed  providing  that  100  feet  of  frontage 
should  be  released  for  every  $260  paid,  that 
m<>rtgagee  failed  to  release  any  part  thereof,  al- 
though $644  had  been  paid,  where  there  wai; 


did  not  designate  what  portion  of  same  should 
be  released,  especially  as  plaintiff  alleged  that 
it  was,  and  had  always  been,  ready  to  release 
same  when  it  was  advised  as  to  what  portion 
was  desired  to  be  released. 

8.  Appeal  aad  error  iS=>733— Assignments  too 
'  general  for  oonsldoration. 

Assignments  merely  saying  that  the  judg- 
ment was  contrary  to  the  law  and  evidence  were 
too  general  to  he  considered,  under  Courts  of 
Civil  Appeals  rules  24-26  (142  S.  W.  zii). 

Appeal  from  District  Court,  Jefferson 
Oounty;  W.  H.  Davidson,  Judge. 

Suit  by  the  Texas  Bank  &  Trust  Company 
against  D.  A.  Gregg  and  others.  Frcna  an 
adverse  Judgment,  defendants  D.  A.  and 
Iiorene  Gregg  appeal.    AfOrmed. 

A.  Ii.  Love,  of  Austin,  and  Sam  O.  Lips- 
comb, of  Beaumont,  for  appellants. 
I.  W.  Lawhon,  of  Beaumont,  for  appellee. 

O'QUINN,  J.  The  Texas  Bank  &  Trust 
Oompany,  of  Beaum<»t,  Tex.,  sued  D.  A. 
Gregg  and  wife,  Lorene  Gregg,  and  J.  M. 
Gregg  in  the  district  court  of  JelCerson  coun- 
ty, Tex.,  as  joint  makers  of  three  notes  of 
date  November  1,  1917,  and  payable  to  plain- 
tiff or  its  order  at  Beaumont,  Tex.,  tbe  first 
note  being  for  $844  and  payable  May  1, 1918, 
the  second  for  $300,  payable  November  1, 

1918,  and  a  third  for  $500,  payable  May  1, 

1919,  with  interest  at  tbe  rate  of  8  per  cent, 
per  annum,  and  containing  the  usual  10  per 
cent,  attorney's  fee  clause. 

Plaintiff  alleged  that  J.  M.  Gregg  was  an  ac- 
comodation signer  as  to  D.  A.  Gregg,  but  that 
as  to  plaintiff,  he  was  a  joint  maker  and  prin- 
cipal, and  primarily  liable ;  that  tbe  first  two 
of  said  notes  bad  been  paid  by  said  J.  M. 
Gregg,  aad  that  he  (J.  M.  Gregg)  had  paid  the 
interest  on  the  third  note  up  to  November  1, 
1919,  but  that  said  note  was  past  due  and 
unpaid;  that  said  D.  A.  Gregg  and  wlfe^ 
Lorene  Gregg,  on  October  30,  1917,  for  the 
pturpose  of  securing  the  payment  of  said 
three  notes,  executed  and  delivered  to  plain- 
tiff a  certain  deed  of  trust,  wherein  they  con- 
veyed to  one  D.  K.  Woodward,  Jr.,  for  the 
use  and  benefit  of  plaintiff,  the  middle  tier 
cft  lots  facing  oc  Park  How  street,  in  wbat  is 
Ivnown  as  tbe  Gregg  addition  to  tlie  city  of 
Austin,  Tex. 

Plaintiff  also  sued  D.  A.  Gregg  on  five  cer- 
tain promissory  vendor's  Uen  notes,  each  for 
the  sum  of  $300,  alleged  to  have  been  exe- 
cuted by  tbe  said  D.  A.  Gregg  on  November 
1,  1917,  payable  to  plaintiff  at  Beaumont, 
Tex.,  and  given  as  payment  for  lots  2,  3,  4,  5. 
6,  7,  8,  and  10  in  said  Gregg  addition  to  the 
said  city  Of  Austin,  the  first  due  om  November 
1,  1919,  tbe  second  May  1,  1920,  the  thlrc' 
November  1,  1920,  the  fourth  May  1,  1921. 
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and  the  fifth  November  1,  1921,  each  of  said 
notes  bearing  8  per  cent,  per  annum  interest, 
payable  annually,  and  containing  the  usual 
10  per  cent,  attorney's  fee  clause,  and  also  re- 
taining a  rendor's  lien  on  said  lots  to  secure 
the  payment  of  said  notes,  and  also  providing 
that  failure  to  pay  any  one  of  said  notes 
when  due,  or  any  installment  of  interest  ther^ 
on,  should,  at  the  option  of  the  holder  of  said 
notes,  saake  all  of  said  notes  diie  and  payable, 
and  that  two  of  said  notes  were  past  due, 
and  that  defendant  liad  failed  to  pay  any 
portion  of  said  notes  or  the  interest  due 
thereon,  by  reason  of  which  plaintift  elected 
to  mature  all  of  said  notes. 
Plaintiff  further  alleged  that  on  November 

1,  1917,  it  conveyed  by  special  warranty  deed 
said  lots  2,  3,  4,  5,  6,  7,  8,  and  10  in  the  said 
Gregg  addition  to  the  city  of  Austin,  In  pay- 
ment for  which  defendant  D.  A.  Gregg  exe- 
cuted the  aforesaid  notes,  and  that  the  execu- 
tion and  delivery  of  each  and  all  of  both 
series  of  said  notes,  and  said  deed,  and  said 
deed  of  trust,  were  made  and  done  in  pursu- 
ance to  a  settlement  of  a  certain  suit  that  on 
October  30,  1917,  was  pending  on  the  docket 
of  the  district  court  of  Travis  county,  Tex., 
in  which  the  title  to  and  possession  of  five 
acres  of  land,  more  or  less,  the  same  being  a 
part  of  outlot  No.  6,  In  subdivision  B  of  the 
city  of  Austin,  except  a  roadway  through 
same,  was  in  question,  and  that  the  said 
Gregg  addition  to  the  said  city  of  Austin  was 
located  on  said  five  acres  of  land,  and  that 
in  said  suit  the  Texas  Bank  &  Trust  C!om- 
pany,  plaintifT  herein,  was  plaintiff,  and  said 
D.  A.  Gregg  and  wife,  Lorene  Gregg,  and  the 
Port  Arthur  Rice  Milling  Company  were  de- 
fendants, and  that,  under  the  terms  of  said 
settlement,  as  made  on  said  October  30, 1917, 
it  was  agreed  by  all  the  parties  that  said  lota 

2,  3,  4,  6,  6,  7,  8,  and  10  of  said  Gregg  addi- 
tion should  be  decreed  to  plaintiff,  Texas 
Bank  &  Trust  Company,  and  that  defendants, 
D.  A.  Gregg  and  wife,  Xiorene  Gregg,  should 
recover  title  and  possession  of  the  north  tier 
of  lots  in  said  addition  and  that  the  middle 
tier  of  lots  In  said  addition  should  be  decreed 
to  defendants,  D.  A.  Gregg  and  wife,  Lorene 
Gregg,  but  that  said  lots  should  be  subject 
to  a  lien  In  favor  of  plaintiff,  Texas  Bank  ft 
Trust  Company,  to  secure  the  payment  of 
$1,144,  to  be  ^vldenced  by  said  D.  A.  Oregg^ 
and  Lorene  Gregg's  three  promissory  notes 
for  $344,  $300,  and  $500,  respectively,  to  be  of 
date  November  1,  1917,  the  first  to  be  due 
and  payable  May  1,  1918,  the  second  Novem- 
ber 1,  1918,  and  the  third  May  1,  1919,  each 
to  bear  interest  at  the  rate  of  8  per  cent  per 
annum,  payable  semiannually,  and  to  con- 
tain the  usual  10  per  cent  attorney's  fee 
clause,  and  which  said  notes  were  to  be  in- 
dorsed by  the  said  3.  M.  Gregg,  and  the  said 
D.  A.  Gregg  and  wife,  Lorene  Gregg,  were  to 
execute  a  deed  of  trust  upon  said  middle  tier 
of  Iota  to  secure  the  payment  of  said  notes, 


and  the  said  plaintiff,  Texas  Bank  ft  Trust 
Company,  was  to  execute  a  deed  to  said  D.  A. 
Gregg  to  the  said  lots  Nos.  2,  3,  4,  S,  6,  7,  8. 
and  10  in  said  Gregg  addition  to  said  dty 
of  Austin,  and  the  said  D.  A.  Gregg  was  to 
execute  in  payment  therefor  bis  five  ven- 
dor's lien  notes  each  in  the  sum  of  500,  ot 
date  November  1,  1917,  the  first  to  be  dae  and 
payable  November  1,  1919,  the  second  May- 
1,  1920,  the  third  November  1,  1020,  the 
fourth  May  1,  1921,  and  the  fifth  and  Jast 
November  1, 1921,  each  of  said  notes  to  bear 
Interest  at  the  rate  of  8  per  cent  and  to  con- 
tain the  usual  10  per  cent  attorney's  fee 
clause,  and  each  retaining  the  vendor's  lien 
on  the  said  lots  to  secure  their  paymmt 

Plaintiff  further  alleged  that  said  agree- 
ment to  settle  said  suit  was  made  on  October 
80,  1917,  and  that  in  pursuance  thereof  Judg- 
ment was  duly  entered  in  said  district 
court  of  Travis  county,  Tex.,  under  the  terms 
of  which  title  to  said  lots  were  set  apart  and 
vested  in  the  parties  as  per  said  agreement 
and  giving  to  plaintiff  herein,  Texas  Bank  ft 
Trust  Company,  a  Judgment  lien  on  said 
"middle  tier"  of  lots  to  secure  the  payment 
of  said  first  three  notes,  and  that  said  deed 
of  trust  was  also  executed  by  the  said  de- 
fendants therein  for  the  benefit  of  plaintiff 
to  secure  the  payment  of  said  notes. 

Plaintiff'  further  alleged  that  by  reason  of 
defendant's  failure  to  pay  the  five  vendor's 
lien  notes  given  plaintiff  for  the  purchase  of 
said  lota  2,  3,  4, 5,  6,  7,  8,  and  10,  and  by  their 
failure  to  pay  interest  thereon,  plaintiff  had 
elected  to  mature  all  of  said  notes,  and  had 
elected  to  declare  said  conveyance  from  It  to 
said  defeadants  forfeited,  and  plaintiff  en- 
titled to  recover  the  title  and  possession  of 
same,  and,  in  the  alternative,  that,  if  not  en- 
titled to  recover  the  title  and  possession  to 
said  lots,  then  that  it  would  be  Mititled  to 
recover  judgmoit  upon  said  vendor's  lloi 
notes  and  to  a  foredosure  of  its  lien. 

Defendants  D.  A.  Gregg  and  Lorene  Gregg 
plead  in  abatement  misjoinder  of  parties. 
in  that  said  defendants  and  J.  M.  Gregg  were 
sued  on  one  note  for  $500,  and  to  foreclose 
a  deed,  of  trust,  and  that  plaintiff  was  also 
suing  defendant  D.  A.  Oregg  mi  fire  notes 
for  $000  each,  and  for  foreclosure  of  lien. 
They  also  answered  by  general  denial  and 
plea  of  non  est  factum  as  to  the  notes  for 
$344,  $300,  and  $500,  and  the  deed  of  trust 
upon  the  "middle  tier"  of  lots  in  said  Gregg 
addition,  and  also  pleaded  that  the  land  on 
which  said  deed  of  trust  was  alleged  to  have 
been  given  by  them,  the  "middle  tier"  of  lots 
in  said  addition,  was  a  part  of  their  home- 
stead at  the  time  oi  the  alleged  execution  of 
said  three  notes  and  said  deed  of  trust,  and 
was  such  long  before  and  ever  since  said 
time,  and  not  subject  to  being  mortgaged,  ex- 
c^t  for  iwyment  of  purchase  money,  'or 
mechanic's  Hen  for  improvements,  and  denied 
that  said  notes  were  given  as  any  part  ot  the 
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porchaee  money  for  said  lots,  or  for  said 
homestead,  or  for  any  improvements  there- 
on, and  specially  denied  tliat  plaintiff  had 
any  enforceable  lien  of  any  character  npon 
said  lots.  Said  defendants  further  pleaded 
that,  while  they  had  no  recollection  of  having 
executed  said  deed  of  trust,  as  alleged  by 
plaintiff,  yet  they  admitted  that  the  records 
of  said  Travis  coimty  showed  that  snch  deed 
of  trust  was  executed  for  the  alleged  pur- 
pose of  securing  the  payment  of  said  three 
notes,  andi  without  admitting  the  execution 
of  said  deed  of  trust,  they  allied  that  said 
deed  of  trust  provided  that,  on  the  payment 
of  as  much  as  $2S0  on  said  notes,  a  tract  or 
pared  of  land  100  feet  by  135  feet  in  said 
tract  (the  said  "middle  tier")  was  to  be  re- 
leased from  the  lien  thereon,  and  that  under 
plaintiff's  pleading  $644  had  been  iiald  upon 
said  notes,  and  that  the  said  defendants  had 
not  received  any  release  to  any  part  of  said 
tract  or  lots,  and  ther^ore  plaintiff  had 
breached  tta  said  contract,  and  by  reason 
thereof  was  not  entitled  to  a  foreclOBure  of 
its  lien.  The  said  pleas  of  said  defendants 
were  sworn  to  be  true  "to  the  best  of  th^r 
knowledge  and  belief." 

Defendant  J.  M.  Gregg  answered,  denying 
all  the  allegations  In  plaintlfTs  petition,  ex- 
cept such  as  were  specifically  admitted,  and, 
further  answering,  complained  of  D.  A.  Gregg 
and  wife,  Ix>raie  Gregg,  admitting  the  execu- 
tion of  said  first  three  notes  for  $344,  (300, 
and  $500  respectively,  as  alleged  by  plaintiff, 
and  that  he  signed  same  as  surety  for  said  D. 
A.  Gregg  and  Lorene  Gregg ;  that  he  had  paid 
off  and  discharged  the  first  two  of  said  notes, 
the  one  for  $344  and  the  one  for  $300,  togeth- 
er with  all  interest  due  on  the  third  note  up 
to  November  1, 1919,  and  that  by  so  doing  he 
was  subrogated  to  all  the  rights  of  plalntifl 
therein,  and  therefore  entitled  to  demand 
and  receive  of  and  from  his  said  codefend- 
ants,  D.  A.  Gregg  and  Lorene  Gregg,  the 
amounts  he  had  so  paid,  amounting  to  $791.- 
66,  and  was  also  subrogated  to  all  the  rights, 
liens  and  remedies  held  and  possessed  by 
plaintiff,  Texas  Bank  &  Trust  Company,  to 
secure  the  payment  of  said  notes  and  interest 
so  paid,  and  that  same  were  assigned  to  him 
by  plaintiff  at  the  time  he  paid  same,  and 
that  he,  the  said  J.  M.  Gregg,  was  then  and 
there  the  legal  owner  and  holder  of  same,  and 
pleaded  the  execution  of  the  deed  of  trust 
aforesaid  by  defendants  to  secure  the  pay- 
ment of  said  notes,  and  the  Judgmmt  lien 
granted  and  adjudged  in  said  agreed  jQdg- 
mait  against  said  property,  and  alleged  that, 
to  the  extent'  that  he  had  paid  oIT  said  in- 
debtedness, he  was.  In  law  and  equity,  en- 
titled, to  be  and  was  subrogated  to  the  rights 
of  plaintiff,  and  to  the  foreclosure  of  said 
liens.  Be  alleged  that  said  notes  were  due 
and  unpaid,  and  that  his  said  codefendants 
had  failed  and  refused  to  pay  the  same,  or 
any  part  thereof,  and  prayed  that  he  have 


Judgment  against  his  codefendant,  D.  A. 
Gregg,  for  the  principal  and  Interest  of  the 
two  notes  paid  by  him,  with  attomejr'B  fees. 
and  for  the  interest  that  he  had  paid  on  said 
third  note,  and  for  foreclosure  of  his  liens 
pleaded,  and  that,  if  plaintiff  recovered  Judg- 
ment against  him  for  any  sum,  then  that  he 
have  Judgment  over  against  his  said  code- 
fendant for  such  sum. 

Defendants  D.  A.  Gregg  and  Lorene  Gregg 
filed  a  trial  amendment,  alleging  that  the 
deed  of  trust  mentioned  in  plaintiff's  peti- 
tion spedflcally  provided  that,  upon  the 
payment  by  D.  A.  Gregg  and  wife  of  J.  If. 
Gregg  of  $2S0  to  the  Texas  Bank  A  Trust 
Company,  the  said  bank  would  ndcase  its 
lien  <m  100  feet  of  frontage  of  the  land  cov- 
ered by  said  deed  of  trust  fronting  on  Park 
Row  street,  and  that  for  every  $250  so  paid 
100  feet  frontage  of  said  land  would  be  re- 
leased from  said  lien,  and  that  $644  had  been 
paid,  and  that  no  part  of  the  tract  of  land 
covered  by  the  deed  of  trust  had  been  re- 
leased, wherefore  plaintiff  had  breached  its 
contract,  and  therefore  was  not  entitled  to 
foreclose  said  lien. 

Plaintiff  replied  to  the  above  by  Its  sup- 
plemental petition,  admitting  that  said  deed 
of  trust  contained  the  Mlpulatloa  alleged, 
and  said  that  defendant  J.  M.  Gr^g  paid  all 
the  money  that  had  been  paid,  and  that  h» 
had  at  no  time  made  any  request  for  a  release 
of  any  portion  of  said  land  from  the  Hen,  and 
that  to  that  time  no  request  bad  been  made, 
but  that  it  (plaintlfr)  was  and  had  always 
been  willing  to  comply  with  said  stipulation 
in  said  deed  of  trust  when  it  was  advised  a.» 
to  what  part  of  said  property  said  parties 
desired  a  release. 

Defendants  D.  A.  Gregg  and  Ixaeat 
Gregg's  plea  of  misjoinder  of  parties  was 
overruled  by  the  court,  and  then  defend- 
ants made  motion  for  a  continuance  on  the 
ground  that  neither  of  said  defendants  could 
be  present  at  the  trial,  because:  (1)  D.  A. 
Gregg  was  chief  d^k  and  legal  adviser  of 
the  market  and  warehouse  department  of  the 
state  of  Texas,  and  that  the  commissioner  of 
said  department  had  tendered  his  resigna- 
tion, to  be  effective  December  1,  1920;  that 
said  commissioner  was  in  bad  health,  and 
unable  to  attend  to  the  duties  of  said  of- 
fice, and  the  work  and  duties  of  said  office 
as  head  of  the  department  devolved  upon 
said  defendant  D.  A.  Gregg;  that.  In  order 
that  the  affairs  of  said  department  be  ready 
to  turn  over  to  the  successor  of  said  com- 
missioner upon  the  taking  effect  of  said  com- 
missioner's resignation,  It  was  necessary 
that  said  defendant  D.  A.  Gregg  remain 
CMistantly  in  said  oflice  or  be  imfalthful  to 
the  interests  of  the  state*  which  said  defend- 
ant was  not  willing  to  do ;  that  said  defend- 
ant was  a  lawyer,  intimately  acquainted 
with  the  facts  of  the  case,  one  of  the  de- 
fendants, and  desired  to  be  ijHresent  and  tes- 
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tify  and  assist  In  the  Conduct  of  Cbe  case; 
that  said  D.  A.  Gregg,  If  present,  would  tes- 
tify that  be  did  not  execyte  the  said  ven- 
dor's Uea  notes  alleged  by  plaintiff,  and  that 
defendants  had  not  received  the  deed ,  to 
the  said  lots  2,  3,  4,  5,  6,  7,  8,  and  10,  and 
had  at  no  time  ever  had  any  such  deed  in 
their  possession:  that  he  would  further  tes- 
tify that'  the  said  "middle  tier"  of  lots  upon 
and  against  Avhich  plaintiff  claimed  to  have 
a  deed  of  trust  long  bad  been,  was,  and  is  a 
part  of  the  homestead  of  defendants,  and  as 
such  occupied  and  u^ed  by  them  at  ttie  time 
the  alleged  deed  of  trust  was  executed.  (2) 
That  defendant  Lorene  Gregg  could  not  be 
present  at  the  trial  ot  said  cause  on  account 
of  the  fact  that  she  had  several  small  chil- 
dren, two  of  whom  were  sick,  and  tliat  she 
had  no  one  with  whom  she  could  leave  them ; 
that  if  present  she  would  testify  that  the 
premises  on  which  plaintiff  asserts  a  deed  of 
trust  was,  at  the  time  of  the  alleged  execu- 
tion of  said  deed  of  trust,  a  part  of  her  and 
her  husband's  homestead,  and  long  had  beea, 
and  that  a  portion  of  the  "middle  tier"  of 
lots  covered  by  said  deed  of  trust  for  a  long 
time  had  been  and  was  then  cultivated,  used, 
and  enjoyed  by  said  defendants  as  a  part  of 
their  said  homestead,  fpr  the  use  and  bene- 
Qt  of  themselves,  and  that  she  did  not 
knowingly  sign  any  instrument  waiving  her 
homestead  rights  in  and  to  said  land  covered 
by  said  deed  of  trust. 

In  a  supplemental  motion  for  continuance 
filed  by  tbeir  attorney,  said  defendants  asked 
that  the  cause  be  continued,  for  the  rea- 
son that  on  November  8,  1820,  their  said  at- 
torney found  among  the  papers  of  the  case 
the  answer  and  plea  of  defendant  J.  M. 
Gregg,  of  which  answer,  and  plea  over 
against  said  defendants  tbey  tuid  not  been 
served  with  citation,  nor  any  other  manner 
of  service,  and  that  tiecause  of  same  they 
could  not  safely  go  to  trial,  because  at  said 
time  they  were  not  prepared  to  put  in  evi- 
dence that  would  rebut  and  defeat- said  an- 
swer and  plea  of  said  J.  M.  Gregg,  but  that, 
if  given  time,  they  could  do  so,  and  prove 
that  no  agreement  had  ever  been  made  by 
and  between  them  and  said  J.  M.  Gregg, 
whereby  he  was  to  tiave  any  lien  upon  said 
land,  but  that  he  simply  signed  said  notes  in 
order  to  secure  a  settlement   l)etween   said 

D.  A.  Gregg  and  his  brother,  ■ —  Gregg, 

and  that  at  the  time  J.  M.  Gregg  agreed  with 
than  that  be  would  not  seek  to  hold  the 
said  land  liable  for  the  sums  of  money  rep- 
resented by  said  notes,  and  further  stated, 
in  said  supplemental  motion,  that.  If  the  case 
was  postponed  for  a  few  days,  said  attorneiy 
believed  he  could  establish  all  the  facts  nec- 
essary to  defeat  the  cause  of  action  set  up 
by  said  J.  M.  Gregg  in  his  said  answer. 

On  said  date,  November  8,  1920,  defend- 
ants D.  A.  Gregg  and  Lorene  Gregg  filed 
motion  to  strike  out  the  answer  of  J.  M. 


Gregg,  tor  the  reason  that  tlvey  had  not  been 
served  with  citation  as  to  bis  idea  over 
against  them,  and  because  they  were  called 
upon  to  meet  same  at  a  time  when  neither  of 
said  defendants  was  present,  and  said  claim 
of  said  J.  M.  Gregg  bad  not  been  made  known 
to  them  or  their  attorney,  so  that  the  issues 
raised  thereby  could  have  been  met  by  depo- 
sitions, and  on  said  date  defendants'  said  at- 
torney, as  amicus  curiie,  filed  among  the  pa- 
pers of  the  case  a  suggesticm  of  the  matt»' 
of  service  of  citation  on  said  defendants  to 
answer  the  said  plea  ot  said  J.  M.  Gregg 
over  against  them. 

On  said  date,  November  8,  1920,  the  case 
was  called  for  trial,  and  the  court  overruled 
defendants'  plea  of  misjoinder  of  parties, 
and  also  their  motion  to  strike  out  the  answer 
and  plea  of  tlieir  codef  endant  J.  IS..  Gregg,  and 
likewise  tb^  motions  for  a  continuance.  A 
Jury  being  waived,  all  questitns  of  fact,  as 
well  as  of  law,  were  submitted  to  the  court, 
who,  after  liearing  the  pleadings  iktd  the  erri- 
dence  submitted  by  the  parties  to  the  suit, 
took  the  matter  under  advisament,  to  await 
written  briefs  firom  counsel,  until  the  IStli 
day  of  November,  1920,  when  he  rmdersd 
Judgment  for  plaintiff,  Texas  Bank  &  Trust 
Company,  against  D.  A.  Gregg  and  J.  M.  GregR 
on  the  $S00  note  signed  by  said  D.  A.  Gregg 
and  J.  M.  Gregg  in  the  sum  of  $585.80,  prin- 
cipal, interest,  and  attorney's  fees,  and  In 
favor  of  J.  M  Gregg  against  defendant  D.  A. 
Gregg  for  the  sum  of  $874.80,  and  that  said 
J.  M.  Gregg  be  subrogated  to  the  rights  ot 
plaintiff  in  the  said  judgmoit  lien  and  deed 
of  trust  lien  on  said  "middle  tier"  of  lots 
in  said  Gregg  addltlcm  to  the  dty  of  Austin, 
In  so  far  as  said  liens  applied  and  attadied 
to  said  property,  securing  the  payment  of 
said  first  two  notes  paid  by  said  J.  M.  Gregs. 
and  that  said  liens  be  foreclosed  on  said 
property  against  said  D.  A.  Gregg  and  Iior- 
ene  Gregg,  the  Uen  of  said  J.  M.  Gregg  to 
be  secondary  to  the  lien  of  said  plaintiff, 
Texas  Bank  &  Trust  Company,  and  Judg- 
ment decreeing  that  the  plaintiff,  Texas 
Bank  &  Trust  Company,  recover  title  and  pos- 
sesoion  of  said  lots  2,  3,  4,  5,  6,  7,  8,  and  10 
in  said  Gr^g  addition,  to  all  of  which  rul- 
ings and  the  Judgment  of  the  court  the  de- 
fendants D.  A.  Gregg  and  Lorene  Gregg  ex- 
cepted, and  from  whicli  tiiey  have  ai^>ealed. 

[1]  By  their  first  and  second  assignmoita 
of  error,  appellants  complain  that  the  court 
erred  in  overruling  their  plea  of  misjoinder 
of  parties,  because  plaintiff  has  sued  defend- 
ants D.  A.  Gregg  and  J.  M.  Gregg  on  one 
note  and  for  foreclosure  ot  Uen  to  secure  Its 
payment,  and  In  the  same  action  had  sued 
defendant  D.  A.  Gregg  on  Ave  notes  and  for 
foreclosure  of  lien  to  secure  their  payment, 
the  said  .T.  M.  Gregg  not  being  in  any  wise 
connected  with  said  last  named  five  notes, 
and  which  said  notes  were  of  a  different  se- 
ries from  the  one  first  named  and  secured  by 
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a  different  lien,  contending  that  eacb  (jf  s&ld 
series  of  notes  constituted  a  separate  and 
distinct  cause  of  action,  and  submitting  tbe 
proposition  that  different  causes  of  action 
against  different  defendants  cannot  be  main- 
tained in  the  same  suit.  As  an. abstract 
proposition,  that  would  be  true,  but  under 
the  facts  of  this  case  we  do  not  believe  the 
contention  Is  sound.  The  record  discloses 
that  the  notes  In  toto  In  question  grew  out 
of  and  were  executed  In  parauance  of  an 
agreed  settlement  of  a  land  suit  involving 
the  title  to  a  tract  of  land  in  wlilcb  Judgment 
embodying  the  agreement  of  die  parties  was 
entered,  said  agreement  providing  for  tbe 
execution  oi  aU  the  notes,  liens,  deed,  and 
deed  of  trust  as  alleged  by  plaintiff,  and  tills 
suit  Is  but  the  enforcement  of  tbe  remedies 
there  given.  Besides  J.  M.  Oregg  was  a  co- 
obligor  with  appelloiits  on  the  first  notes. 
The  assignments  are  overruled.  Article 
1842,  Vernon's  Sayles'  Civil  Statutes;  Bow- 
den  T..Brldgman,  141  S.  W.  1043;  Oobb  ▼. 
Barber,  92  Tex.  311,  47  S.  W.  963 ;  Dodd  ▼. 
Rawleigh  Co.,'  203  S.  W.  132. 

[2]  By  the  third  assignment,  appellants 
complain  of  the  court's  refusing  to  strilie  out 
the  answer  and  cross-action  of  their  code- 
fendant  J.  M.  Gregg,  in  wbldi  appellants  had 
not  been  cited  to  appear  and  answer  said 
cross-action,  and  because  the  first  notice  they 
had  of  said  answer  and  cross-action  was 
when  tbe  case  was  called  for  trial  November 
8,  1920,  and  their  attorney  found  said  plea 
among  the  papers  in  the  case,  appellants  con- 
tending ttiat  a  cross-action  by  a  defendant 
against  his  codefendants  Is  the  institution  of 
a  suit  against  them,  and  they  are  not  requir- 
ed to  answer  same  until  they  have  been  cit- 
ed on  the  cause  of  action  asserted  in  the 
cross-action.  It  appears  tliat  the  original 
petition  of  plaintiff  herein  was  filed  March 
22,  1920;  that  each  of  the  defendants  was 
duly  serred  with  dtatlon  to  appear  and  an- 
swer ;  that  defendants  D.  A.  Oregg  and  Lor- 
ene  Gregg  api)eared  and  filed  answer  May 
1,  1920;  that  defendant  J.  M.  Gregg  appear- 
ed and  filed  his  answer  and  cross-action 
against  bis  said  codefendants  on  October  13, 
li«20.  The  case  was  tried  November  8,  1920. 
Having  entered  their  axtpearance  in  the  main 
case,  th^  were  not  entitled  to  be  served 
with  dtatlon  on  J.  M.  Gregg's  claim.  The 
assignment  is  overrtiled.  Sullivan  v.  Doyle, 
108  Tex.  388, 194  S.  W.  136;  Roller  v.  Kied,  8T 
Tex.  69,  26  S.  W.  1060;  CruB  v.  Texas  Glass 
&  Paint  Co.,  190  S.  W.  821 ;  Bryan  v.  Lund, 
25  Tex.  98;  Hickman  v.  Swain,  210  S.  W. 
560. 

[3,  4]  In  their  fourth  assignment  of  error, 
appellants  assert  that  the  court  erred  in 
overruling  their  original  and  supplemental 
motions  for  a  continuance,  said  motions  be- 
ing based  upon  the  absence'  of  D.  A.  Gregg 
nnd  Iiorene  Gregg,  parties  defendant,  and 
also  because  said  defendants  not  having  been 


cited  to  answer  the  cross-action  of  their  co- 
defendant  J.  M.  Gregg,  and  they  having  no 
knowledge  of  said  answer  and  cross-action 
until  same  was  discovered  by  their  attorney 
on  the  eve  of  the  trial.  There  is  no  merit  in 
.the  assignment.  The  record  discloses  that 
the  case  was  postponed  and  reset  at  least 
three  times,  at  the  Instance  of  defendants. 
The  witnesses  were  parties  defendant  to  the 
suit,  and  lived  in  Travis  county,  the  suit 
pending  in  Jefferson  county,  and  the  reasons 
stated  In  the  motion  for  their  absence  were 
not  sufficient.  The  motion  was  purely  with- 
in the  discretion  of  the  court,  and  the  appli- 
cation showed  no  legal  diligence,  and  was 
properly  overruled.  Mayer,  Kahn  &  Feiet>er 
v.  DuiJe,  72  Tex.  445,  10  S.  Vf.  565 ;  McBride 
v.'  WlUls,  82  Tex.  141,  18  S.  W.  205.  Besides 
the  parties  appeared  -and  testified  by  depo- 
sition. 

[(]  Appellants  complain  In  their  fifth  as- 
signment of  error  that  the  court  erred  in 
excluding  the  answer  of  defendant  D.  A. 
Gregg  to  the  fifth  interrogatory  projwunded 
to  him,  in  which  answer  he  would  have  tes- 
tified tiiat  he  owned  the  residence  In  wlilch 
he  lived,  and  had  continuously  lived  therein 
since  1009;  that  same  was  the  homestead  of 
himself  and  family,  and  that  he  had  continu- 
ously used  same,  together  with  the  adjacent 
grounds  to  the  same,  as  a  homestead,  culti- 
vating a  portion  as  a  garden,  some  as  a 
truck  patch,  and  using  some  as  a°  poultry 
yard,  and  some  for  general  purposes.  It  ap- 
pearing that  the  latter  portion,  tha^  north 
of  his  residence,  was  part  of  the  'Cilddle 
tier"  of  lots  upon  which  plaintiff  sought  to 
foreclose  its  deed  of  trust  lien  and  Judgment 
lien,  and  being  the  same  liens  to  which  the 
defendant  J.  M.  Gregg  claimed  to  have  been 
subrogated  because  of  his  having  paid  the 
first  two  notes  aforesaid.  This  testimony 
was  offered  to  prove  the  homestead  claim  of 
defendants.  'We  do  not  think  the  court  erred 
in  exdudlng  said  answer.  The  lien  sought 
to  be  fweclosed  arose  out  of  litigation  be- 
tween the  plaintiff  herein  and  said  defend- 
ants, in  whidi  the  title  to  the  property  was 
involved,  and  the  said  Moi  was  established 
and  fixed  by  a  valid  Judgment  of  the  court 
in  whldi  said  suit  was  pending,  said  judg- 
ment being  agreed  to  and  accepted  by  said 
defendants,  the  said  Judgment  awarding  the 
title  to  and  partitioning  the  property  be- 
tween the  said  parties,  according  to  their 
agreement,  and  the  lien  was  given,  Iwth  in 
the  Judgment  and  deed  of  trust,  to  secure 
the  payment  by  defendants  of  the  three 
notes  amounting  to  $1,144,  the  same  being  in 
the  nature  of  purchase  money,  being  for  the 
interest  of  plaintiff  In  and  to  said  "middle 
tier"  of  lots  found  to  exist  by  the  parties  to 
said  agreement  and  by  the  Judgment  of 
court.  .30  Cyc.  238,  subd.  10;  21  A.  &  E. 
Ency.  of  Law  (2d  Ed.)  pp.  1179.  1180:  20  R. 
C.  L.  $§  18,  19,  p.  736.    So  that  the  cUlm  of 
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homestead  exemption  camiot  be  successfully 
pleaded  against  said  liens,  and  the  defend- 
ant J.  M.  Gregg,  having,  as  surety  for  de- 
fendants D.  A.  Gregg  and-  Lorene  Gregg, 
paid  off  the  first  two  of  the  notes,  amount- 
ing to  $644,  and  Interest  on  the  third  or  1500 
note,  is  subrogated  to  the  rights  of  plaintUt 
pro  tanto,  and  to  the  enforcement  of  said 
liens  for  his  protection,  and  the  homestead 
claim  of  defendants  can  no  more  affect  his 
rights  apd  remedies  under  the  facts  than  it 
could  that  of  plaintiff. 

[6]  Appellant's  sixth  assignment  complains 
that  the  court  erred  in  excluding  the  follow- 
ing answer  of  D.  A.  Gregg  to  direct  inter- 
rogatories propounded  to  him,  to  wit: 

"I  have  no  recollection  of  ever  having  seen 
any  deed  of  trust  at  all  accompanied  by  any  no- 
tice of  any  Icind  or  character.  I  have  no  rec- 
ord whatever  of  such  transaction,  and  am  led 
to  the  condUBion  that  I  did  not  execute  such 
deed  of  trust  or  notice  accompanying  same.  1 
sign  many  thousand  o£Scial  documents  annually, 
but  nothing  with  a  personal  nature  of  this  char- 
acter would  malce  a  more  vivid  impression  on 
my  mind  than  the  official  document.  I  don't  be- 
lieve that  I  signed  this  instmment,  as  I  never 
gave  but  tvro  deeds  of  trust  In  my  life  to  my 
knowledge.  Each  of  these  made  a  vivid  impres- 
sion on  my  memory.  If  I  signed  any  such  in- 
strument T  signed  it  believing  I  was  signing 
something  else,  which  did  not  make  any  impres- 
sion whatever  on  me  as  affecting  my  personal 
interests? 

— ^whlch  was  excluded  by  the  court  on  the 
object|pn  that  the  answer  of  said  defendants 
did  HOT  present  the  issue  of  "non  est  fac- 
tum." The  court  did  not  err.  The  answer 
of  defendants  was  sworn  to  be  true  "to  the 
best  of  .their  knowledge  and  belief."  The 
verification  was  not  sufficient,  and  did  not 
raise  the  issue.  Article  1906,  subd.  8,  Vern- 
on's Sayles"  Civil  Statutes;  Gates  v.  Mass 
(App.)  14  S.  W.  1066;  Wilson  v.  Adams,  16 
Tex.  323;  Davis  v.  CJampbell,  35  Tex.  779. 

[7]  The  seventh,  ninth,  and  tenth  assign- 
ments are  without  merit.  They  assert  that, 
as  the  deed  of  trust  sought  by  plaintiff  to  be 
foreclosed  on  said  "Middle  tier"  of  lots  In 
sad  Gregg  addition  provided  that  100  feet  of 
frontage  of  said  "middle  tier"  should  be  re- 
leased for  every  $250  paid,  and  as  $644  had 
been  paidi  and  no  release  had  been  given  by 
plaintiff,  it  was  not  entitled  to  a  foreclosure, 
and  the  court  erred  in  granting  same.  There 
was  never  any  demand  made  of  plaintiff  to 
release  any  part  of  said  "middle  tier"  of 
lots  from  the  deed  of  trust  lien  and  judg- 
ment lien,  and  the  provision  in  the  deed  of 
trust  did  not  designate  what  portion  of  same 
should  be  released,  and  besides  plaintiff 
pleaded  that  It  was  and  had  always  been 
ready  to  release  same  when  it  was  advised 
as  to  what  portion  was  desired  to  be  re- 
leased. 

Appellants'  dghth  and  eleventh  assign- 
ments are  overruled.    J.  M.  Gregg,  as  surety 


for  IX  A.  Gregg  and  Ixwene  Gregg,  <m  the 
three  notes  given  by  them,  amounting  to  $1,- 
144,  upon  the  payment  of  the  first  two  of 
said  notes  and  the  interest  on  the  third,  was 
subrogated  to  the  rights  of  plaintiff  in  them, 
and  entitled  to  all  the  remedies  that  existed 
for  their  forced  collection  from  defendants. 
Darrow  v.  Summerhlll,  93  Tex.  92,  68  S.  W. 
680,  77  Am.  St.  Rep.  833:  Faires  v.  Cktcfeer^, 
88  Tex.  436,  31  S.  W.  190,  639,  128  U  R.  A. 
528;  Land  Co.  v.  Blaloclc,  76  Tex.  85.  IS  S. 
W.  12;  Dillon  v.  Kauffman,  58  Tex.  706; 
Enstls  Y.  Frey,  204  a  W.  118;  BilUngsley  v. 
West,  197  S.  W.  1064;  25  R.  C.  U  p.  1327; 
87  Cyc,  870. 

[I]  Appellants'  twetftta  and  thirteenth  as- 
slt^ments  are  too  general,  merely  saying 
that  the  Judgments  in  favor  of  plalntlfl  and 
J.  M.  Gregg  are  contrary  to  the  law  and  the 
evidence.  ITiey  cannot  be  considered.  Rules 
24,  25,  and  26,  Courts  of  Civil  Appeals  (142 
S.  W.  xU);  Land  Co.  v.  Chlsholm,  71  Tex. 
528.  9  S.  W.  479;  RandaU  v.  Carlisle,  SO 
Tex.  7L 

The  evidence  fully  suppcxts  the  Judgment, 
and  same  is  affirmed. 

Additional  Findings  of  Fact 

Having  overruled  appellants'  motion  for 
rehearing,  at  their  request  we  make  the  fol- 
lowing additional  findings  of  tact: 

(a)  Appellee,  Texas  Bank  &  Trust  Com- 
pany, In  its  petition  alleged  that  the  five 
notes  for  the  sum  of  $500  each  were  loaL  On 
the  trial  the  said  notes  were  not  produced. 
but  plaintiff  made  proof  that  it  was  the  own- 
er and  holder  of  said  notes,  and  that  tbey 
were  lost. 

(b)  It  appeared  from  the  deposition  of  de- 
fendant D.  A.  Gregg  that  he  was  a  lawyer, 
and  had  been  engaged  in  the  general  prac- 
tice of  law  from  1898  to  1906,  and  from  1914 
to  1917,  and  that  he  had  had  considerable 
experience  in  the  trial  of  land  cases  involv- 
ing many  phases  of  land  practice,  and  one 
reason  urged  to  the  motion  for  continuance 
was.  that  he  might  be  present  and  assist  in 
conducting  the  trial  of  the  case.  We  fur- 
ther find  that  tbete  wexe  no  facts  Shown, 
either  upon  consideration  of  the  motion  for 
continuance  or  in  the  trial  of  the  case,  why 
he  was  not  present  or  why  he  could  not  be, 
other  than  that  he  was  engaged  in  his  pri- 
vate and  personal  matters  as  an  employe  or 
official  as  chief  clerk  and  legal  adviser  of 
the  market  and  warehouse  department  of  the 
state  of  Texas. 

(c)  That  appellants  were  represented  by 
Hon.  A.  L.  Love,  who  resided  in  Austin,  Tra- 
vis county,  Tex. 

(d)  No  notice  of  filing  of  the  answer  con- 
taining the  cross-action  of  defendant  J.  M. 
Gregg  had  been  given  to  appellants  or  to 
their  attorney  before  the  case  was  called  for 
trial,  but  the  answer  and  cross-action  of  said 
J.  M.  Gregg  was  filed  among  the  papers  of 
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the  case  on  October  13,  1920,  and  the  case 
was  not  tried  until  Norember  8,  1020,  and 
we  And  that  appellants  and  tbelr  attorney 
had  notice  of  said  answer  and  cross-action. 
The  record  (transcript  pp.  32  and  33).  re- 
flects the  following  entries  on  the  trial 
dodcet: 

"No.  10228. 

"Texas  Bank  &  Trust  Compan;  of  Beanmont  T. 
D.  A.  Gregg  et  al. 

"Debt  and  Foreclosure. 

"Crook  &  Lord, 
"I.  W.  Lawhon,  for  put. 
"A.  L.  Lore,  for  Deft 
"Filed  Uarefa  22;  1920,  on  appeal. 

"Orders  of  Oontt. 

"Sept  20,  1920.  Set  for  Friday,  Oct  1,  192a 

"Sept  30,  1920.  Reset  for  Wednesday,  Oct 
13,  1920.  subject  to  jury  docket. 

"Oct  13,  lOQO.  This  cause  having  been  reset 
at  D.  A.  Gregg's  instance  from  Sept  20,  1920 
to  Oct  1,  1920,  and  from  Oct.  1,  1920,  to  this 
date— and  in  view  of  the  letters  and  telegrams 
considered  in  connection  therewith  and  of  the 
conditions  set  out  in  the  motion  as  being  likely 
to  exist  at  any  other  time,  this  court  being  of 
equal  importance  with  the  local  courts  of  Tra- 
vis county,  the  motion  for  a  continuance  is 
overruled,  to  which  D.  A.  Gregg  and  his  wife 
except 

"Oct  13,  1920.  Defendants  D.  A.  Gregg  and 
wife  demand  a  jury— and  cause  given  preferred 
setting  to  accommodate  both  sides  for  Monday, 
Nov.  8,  1920,  at  2  o'clock  p.  m. 

"Nov.  8,  1920.  All  parties  waive  Jury  and 
submit  this  cause  to  the  court 

"Nov.  8,  1920.  Defendants  D.  A.  Grpgg  and 
Lorene  Gregg's  general  demurrer,  motion  to 
dismiss  and  their  special  exception  going  to  al- 
leged improper  joinder  of  parties  are  overmled, 
to  which  said  defendants  except. 

"Nov.  8, 1920.  Hon.  A.  L.  Love  does  not  rep- 
resent defendants  D.  A.  Gregg  and  Lorene 
Gregg,  his  wife,  on  J.  M.  Gregg's  cross-action 
filed  October  13,  1920. 

"Nov.  8,  1920.  Defendants  D.  A.  and  Lorene 
Gregg's  motion  to  strike  out  J.  M.  Gregg's  an- 
swer and  cross-action  or  to  postpone  this  cause 
is  overmled. 

"Nov.  8v  1920.  Defendants  D.  A.  Gregg  and 
wife  Lorene  Gregg's  motion  and  sapplemental 
motion  for  a  continuance  are  overmled — said  de- 
fendants having  appeared  in  court  on  October 
13,  1920.  and  subaeqnent  to  the  filing  of  the  an- 
swer and  cross-action  of  J.  M.  Gregg— 4»  which 
said  defendants  except,"  etc. 

(e)  The  deed  ot  trust  sought  to  be  fore- 
closed by  appellee,  Texas  Bank  &  Trust 
Company,  contained  tiie  following  clause,  to 
wit: 

"It  is  expressly  stipulated  that  upon  payment 
by  D.  A.  Gregg  and  wife  or  J.  M.  Gregg  of  the 
sum  of  two  hundred  fifty  ($250.00)  dollars  to 
the  Texas  Bank  &  Trust  Company  of  Beau- 
mont the  said  bahk  mtIU  release  its  lien  on  100 
feet  ot  frontage  on  what  is  designated  as  Park 
Row  street  on  said  plat  and  the  said  bank  will 
release  its  lien  on  each  and  every  100  feet  of 


frontage  on  said  street  upon  the  payment  to  it 
of  the  sum  of  two  hundred  fifty  ($250.00)  dol- 
lars, which  payments  shall  be  credited  on  the 
notes  hereinabove  described." 

(f)  J.  M.  Gregg,  prior  to  the  institution  of 
tills  suit,  iwid  one  note  for  $300  and  one  for 
9344,  itrlndpal  and  interest,  and  at  the  time 
he  paid  said  notes  they  were  marked  "Paid," 
and  delivered  to  X  M.  Gregg,  and  some  time 
afterwards  they  were  Indorsed: 

"This  note  is  hereby  transferred  to  3.  M. 
Oregf,  but  without  recourse  on  us.  Texas  Bank 
&  Trust  Company." 

It  is  not  certain  from  the  record  whether 
the  above  indorsement  was  placed  on  said 
notes  before  or  after  the  salt  was  filed,  but 
it  does  appear  that  they  were  simply  marked 
"Paid"  by  J.  M.  Gregg  at  the  time  he  made 
the  payment,  and  that  no  formal  conveyance 
of  the  Uen  was  ever  made  to  him. 


VEAZIE   St  al.  v.   BEACH   PLUMBING    &. 
HEATING  CO.    (No.  9671.) 

(Oonrt  of  OMi  Appeals  of  Texas.   Fort  Worth. 
July  2, 1021.) 

1.  Principal  asd  agent  «=>  1 36  (2)— Contract  for 
disoiesed  prinolpai  presumed  to  bind  hlsi  only. 

When  a  contract  is  made  by  a  known  agent 
for  the  benefit  of  a  disdosed  principal,  and  the 
agent  does  not  expressly  bind  himself,  the  as- 
sumption is  that  he  intends  only  to  bind  his 
principal. 

2.  Prinelpal  and  agsnt  «a>l36(2)-^B«nt  set 
liable  on  written  oontraet  for  disclosed  prinoi- 
pai. 

Where  the  promise  is  made  in  the  name  of 
a  principal  who  might  have  authorized  it  and 
as  his  contract  the  agent  cannot  be  held  liable 
upon  the  contract  of  warranty  or  indemnity, 
even  in  the  case  of  a  written  contract,  where 
the  assumed  relation  of  agency  appears  upon 
the  face  of  it 

8.  Priaeipal  aad  agsnt  «3>I90(3)— Evidenoe 
'  held  to  show  oontraot  was  with  disclosed  prin- 
elpal. 
In  action  on  contract  against  both  principal 
and  agents,  evidence  lield  to  show  that  plain- 
tiffs knew  that  the  principal  was  liable  on  the 
contract  and  that  the  agents  were  acting  as 
such,  and  that  the  latter  were  not  guilty  of  any 
fraud  or  misrepresentation. 

4,  Prinelpal  and  affsnt  9s»  138— Immaterial  that 
agsnt  did  not  disclose  agency,  if  It  Is  known. 
It  is  immaterial  whether  the  agent  disclosed 
his  character  or  his  principal,  if  it  be  actually 
known  at  the  time  to  the  party  with  whom  he 
is  dealing,  or  if  facts  surrounding  the  transac- 
tion are  sufficient  to  put  the  other  party  upon 
notice  of  inquiry  of  tiie  existence  of  a  princi- 
pal. 
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5.  Principal  and  agent  «=»l45(4)—Eleotlon  matt 
IM  made  to  hold  prinolpal  or  agent. 
In  the  absence  of  a  plea  and  proof  that  tbe 
agent  bound  himself  individoallr  as  a  ernarantor 
or  indemnitor,  a  third  person  cannot  recover 
Against  such  agent  and  the  principal,  too,  even 
though  the  agent  did  not  disclose  his  principal 
at  the  time  of  the  making  of  the  contract;  for, 
where  a  salt  is  brought  against  the  agent  of  an 
nndisdosed  principal,  and  tbe  agent  discloses 
bis  principal,  who  is  thereupon  brought  in  as  a 
party,  and  tbe  plaintiff  establishes  a  case  both 
against  tbe  agent  and  the  principal,  be  must 
elect  which  of  the  two  he  will  ask  judgment 
against. 

Appeal  from  Tarrant  County  Conrt;  W.  P. 
Walker,  Judge. 

Action  by  J.  B.  Beach  and  another,  rtolng 
business  Tinder  the  name  of  the  Beach 
Plumbing  &  Heating  Company,  against  the 
Western  Builders,  Incorporated,  O.  C.  Vea- 
zle,  C.  S.  Gaynor,  and  others.  From  Judg- 
ment for  plaintiff  against  the  named  defend- 
ants, the  two  last  named  defendants  appeal. 
Beversed  and  rendered  In  part,  and  undis- 
turbed in  part. 

Stuart  &  Rattikln,  ot  Fort  Worth,  for  ap- 
l^ellants. 

Chas.  T.  Bowland  and  Marvin  H.  Brown, 
l)oth  of  Fort  Worth,  for  appellee. 

BUCK,  J.  Plaintiffs,  J.  B.  Beach  and  V. 
H.  Beach,  doing  business  under  the  name  of 
the  Beach  Plnmblng  A  Heating  Company, 
filed  this  suit  against  the  Western  Builders, 
Inc.,  herdnafter  called  Western'  Builders, 
E.  A.  Cox,  M.  Whitley,  C.  C.  Morgan,  and  O. 
C.  Veazle  and  C.  S.  Gaynor,  the  last-named 
two  composing  a  partnership  doing  business 
under  the  name  of  Veazle  &  Gaynor.  From 
a  judgment  lot  plaintiffs  against  tbe  Western 
Builders  and  Veazle  &  Gaynor  for  $349.66, 
and  In  favor  of  the  defendant  Morgan,  Vea- 
zle &  Gaynor  have  appealed. 

Complaint  Is  made  that  the  evidence  not 
only  fails  to  show  the  liability  of  Veazle  & 
Gaynor,  but  afBrmatlvely  shows  that  they 
are  not  liable.  The  suit  is  one  for  a  balance 
alleged  to  be  due  on  a  plumbing  bill  for 
some  plumbing  done  on  a  hMise  owned  by 
Morgan.  The  evidence  shows  that  the  con- 
tract for  erecting  the  building  was  made  be- 
tween the  owner  and  the  Western  Builders; 
tliat  Veazle  &  Gaynor  were  employed  by  the 
Western  Builders  to  supervise  the  building 
of  said  house  at  an  agreed  commission  of 
7%  per  cent,  of  the  cost.  J.  B.  Beach,  one  of 
the  plaintiffs,  testified  that  he  had  a  transac- 
tion with  Venzle  &  Gaynor  and  the  Western 
Builders  about  April  17,  1920,  with  reference 
to  doing  some  plumbing  work  on  the  Morgan 
bouse,  and  had  a  contract  with  Veazle  & 
Gaynor  and  tbe  Western  Builders  to  do  such 
work.    Be  testified: 

"I  had  that  contract  with  Mr.  Vejazie  person- 
ally.    I  don't  know  exactly  what  connection 


Messrs.  Veazie  8c  Oaynor  had  with  the  work  on 
Mr.  Morgan's  house,  but  they  were  the  contrac- 
tors or  overseers,  and  they  looked  after  the  in- 
terests of  the  Western  Builders.  This  proper- 
ty was  owned  by  Mr.  Morgan,  and  a  house  was 
being  erected  at  3244  College  avenue.  It  must 
have  been  about  five  or  six  days  or  maybe  a 
week  later  when  the  work  was  begun.  In  this 
transaction  I  dealt  with  Mr.  Veozie.  Mr.  Veasie 
gave  me  a  contract  to  go  out  there  and  install 
some  plumbing  work  In  this  house.  I  followed 
the  plans  and  specifications  in  figuring  on  thp 
work,  and  I  weote  a  bid  speeitylng  what  I  would 
do,   and   I   delivered   this  bid   to  Mr.^  Veasie. 

*  *  *  I  -followed  the  plans  and  specifications 
as  to  the  plumbing  and  made  my  bid  in  accord- 
ance therewith.  Mr.  Vcazie  furnished  those 
plans  and  specifications.  •  •  •  Mr.  Veazie 
called  me  and  told  me  the  job.  was  ready  to  be 
installed,  and  I  done  it.  The  statement  wbidi  1 
have  in  my  hand  is  the  statement  which  I  pre- 
sented to  Messrs.  Veazie  &  Gaynor  and  tbe 
Western  Builders.  I  have  presented  that  state- 
ment to  them   on   several   different  occasions. 

•  •  •  I  conferred  with  Mr,  Veazie  and  Mr. 
Whitley  of  the  Western  Builders  with  refer- 
ence to  this  change.  Mr.  Whitley  was  president 
of  the  Western  Builders.  *  •  •  I  presented 
tbe  bill  to  Mr.  Veazie,  and  Mr.  Veazie  took  me 
to  the  office  of  the  Western  Builders  and  pre- 
sented the  bill  to  Mr.  Whitley.  Mr.  Veazie  took 
me  in  ^ere  to  tbe  Western  Builders  and  said 
he  would  see  if  he  couldn't  get  some  money,  and 
I  went  In  there." 

On  cross-examlnatioii  be  testifled  In  part 

as  follows: 

"Tbe  plans  and  specifications  which  were  sub- 
mitted to  me,  I  could  not  say  that  they  showed 
to  be  mode  by  the  Western  Builders.  I  exam- 
ined the  plans  and  specifications  at  the  time,  i 
couldn't  say  whether  they  had  any  statement  on 
them  that  it  was  for  the  Western  Builders. 
Mr.  Veazie  brought  it  over  to  me,  but  I  couldn't 
say  whether  Mr.  Veazie  is  an  employee  of  th^ 
Western  Builders.  When  Mr.  Veazie  took  mo 
into  the  office  of  the  Western  Builders  to  get 
this  payment,  I  knew  that  the  Western  Build- 
ers were  the  party  or  parties  who  were  sup- 
posed to  pay,  and  I  was  looking  to  tbe  Western 
Builders  for  my  pay  or  money.  I  stated  that  I 
received  $225  from  them  on  the  payment  on  this 
job,  and  the  other  check  was  not  paid.  As  ti> 
whether  I  was  not  looking  to  Mr.  Veazie  for  tbe 
payment  on  this  jol),  I  will  state  that  I  was 
looking  to  him  for  the  payment' of  the  job,  cer- 
tainly. As  to  whether  they  were  designated  as 
contractors  in  the  specifications  and  I  was  look- 
ing to  them  for  this  money,  I  will  state  that  1 
got  the  first  payment  from  Veazie  &  Gaynor  in 
the  form  of  a  personal  check.  I  don't  know 
who  that  was  for,  whether  for  the  Western 
Builders  or  not,  but  it  was  a  check  that  Messrs. 
Veazie  &  Gaynor  issued  to  me.  I  said  I  was 
looking  to  tbe  Western  Builders  for  my  money, 
and  I  made  the  statement  at  one  time  to  Mr. 
Veaaic  when  certain  changes  were  made  out 
there  tiiat  I  would  make  those  changes  accord- 
ing to  the  orders  of  tbe  people  from  whom  1 
was  expecting  my  money.  Mr.  Veazie  stated  to 
me  that  tbe  Western  Builders  would  pay  me. 
Mr.  Veazie  and  Mr.  Gaynor  were  the  contrac- 
tors or  subcontractors,  I  coulda't  say  which: 
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tfaey  condDcted  the  company— you  might  say 
looked  after  the  work  of  the  Western  Build- 
era.  ••  • 

"As  to  whether  on  the  day  that  Mr.  Veazie 
paid  me  this  $225  with  his  personal  check  be 
did  that  for  my  own  conTenience,  and  that  1 
knew  at  the  time  he  had  to  draw  from  the 
Western  Builders  money  with  which  to  pay  off 
these  various  items  of  labor,  etc.,  I  will  state 
that  he  said  to  me  he  would  hare  to  get  some 
money  from  the  Western  Builders  to  make,  the 
check  good.   »  •  • 

"I  did  go  back  to  Veazie  &  Gaynor  and  try  to 
collect  this  account  after  this  job  was  complet- 
ed, and  they  told  me  to  go  to '  the  Western 
Bnilders,  and  one  of  them  went  with  me  a  cou- 
ple of  times  to  see  them  about  making  arrange- 
ments for  this  bill  to  be  paid.  That  was  at  the 
time  I  got  this  check,  and  it  was  at  other  times 
that  I  tried  to  get  payments  on  this  account. 
I  couldn't  say  that  I  knew  that  Veazie  &  Gay- 
nor were  merely  working  on  this  job  for  the 
Western  Builders  as  their  employees.  I  knew 
they  -were  contractors  in  some  way,  as  contrac- 
tors on  the  bnilding  or  work  or  commission,  or 
sometblng.  I  didn't  know  what  it  was,  but  titey 
were  interested.  I  was  looking  to  the  Western 
Builders  and  to  Veazie  &  Gaynor  tor  my  pay 
for  work  on  this  job.  Veazie  &  Gaynor  were 
the  ones  that  ordered  me  to  do  the  work.,  I, 
knew  that  the  plans  and  speciflcations  were 
made  for  the  Western  Builders.  At  the  time  I 
told  Mr.  Veazie  I  would  make  the  changes  for 
the  man  to  whom  I  was  looking  for  this  money 
he  told  me  the  Western  Builders  would  pay  me. 
He  never  told  me  he  was  personally  liable 
for  it" 

Mr.  Veazie  testified  that  be  and  his  part- 
ner were  building  houses  under  the  employ- 
ment of  the  Western  Bnilders,  on  a  commis- 
sion basis,  and  that  at  times  tbey  paid  those 
■with  whom  they  made  contraete  for  the 
Western  Builders  out  of  their  own  funds.  In 
order  that  they  might  keep  track  of  the  cost 
of  the  job  and  know  what  commission  they 
were  entitled  to,  but  that  the  Western  Build- 
ers stopped  them  from  doing  this  after  a 
wblle;  that  the  Western  Builders  had  their 
signs  on  all  jobs,  and  would  not  allow  Vea- 
zie &  Gaynor  to  put  up  their  signs  at  all; 
that  neither  he  nor  his  partner  owned  any 
stock  In  the  Western  Builders;  that  they 
were  employed  to  superintend  the  work; 
•that  they  were  required  to  get  three  bids 
frcnn  every  ■  plumber,  painter,  etc.,  and  sub- 
mit them  to  the  Western  Builders,  and 
tbey  would  let  tbe  job  to  the  lowest  bidder 
OP  instruct  Vea^de  &  Gaynor  to  do  so; 
that  Mr.  Beach  knew  that  Veazie  &  Gaynor 
got  their  money  from  the  Western  Builders 
to  pay  bim,  because  when  be  would  asli  for 
money,  they  would  say,  "I  will  go  and  see 
if  we  can  get  the  money."    The  account  was 

made  out  to  the  "Western  Builders,  builders,  j  pal,  too,  even  though  the  agent  did  not  dls- 
Veazle .  &  Gaynor,  contractors,  and  Mr.  C.  |  close  bis  principal  at  the  time  of  the  making 
C.  Morgan,  owner."  |  of  the  contract.    Where  a  suit  is  brought 

[1]  When  a  contract  is  made  by  a  known  against  the  agent  of  an  undisclosed  priuei- 
agent  for  the  benefit  of  a  disclosed  principal,  pal,  and  the  agent  discloses  his  principal, 
and  the  agent  does  not  expressly  bind  him- .  who  is  thereup<m  brought  in  as  a  party, 


self,  the  assumption  is  that  he  Intends  only  to 
bind  his  principal. 

In  1  Mechem  on  Agency,  p.  989,  f  1356,  it  is 
said: 

"When  the  matter  of  the  personal  liability  of 
an  agent  upon  or  growing  out  of  contracts  made 
by  him  for  his  principal  is  suggested,  tbe  ques- 
tion not  infrequently  arises:  Why  should  he  bo 
liable  at  all?  Naturally  and  normally  it  would 
seem  that  there  is  no  room  for  such  a  liability. 
And  if  a  person  who  so  assumes  to  act  does  so 
only  when  he  has  adequate  authority,  and  if,  in 
acting,  he  confines  himself  within  tbe  scope  of 
that  authority,  and  makes  the  contract  or  does 
tbe  act,  as  is  ordinarily  his  duty,  only  in  the 
name  and  on  the  account  of  his  principal,  he 
would  incur  no  personal  liability. 

"As  a  ntatter  of  fact,  however,  cases  con- 
stantly arise  wherein  some  or  all  of  these  qual- 
ifications have  been  ignored.  Thus  it  may  hap- 
pen that  one  person  may  assume  to  act  as 
agent  for  another,  when  he  has  in  fact  no  au- 
thority from  that  other  so  to  act.  Or  it  may 
happen  that,  though  having  adequate  authority 
to  act,  he  yet  intentionally  or  unintentionally  so 
acts  as  not  to  bind  his  principal  at  all,  but  to 
pledge  his  own  personal  responsibility." 

[2]  Where  the  promise  is  made  in  the 
name  of  a  principal  who  might  have  autbor- 
ized  it  and  as  his  contract,  the  better  opinion 
is  that  the  agent  cannot  be  held  liable  upon 
the  contract  of  warranty  or  Indemnity,  even 
in  the  case  of  a  written  contract,  where  the 
assumed  relati<m  of  agency  appears  upon 
the  face  of  it  1  Mechem  on  Agency,  §  1395, 
p.  1023;  Heard  v.  CTegg,  144  S.  W.  1145. 

[3-51  It  is  evident  from  the  foregoing  tes- 
timony that  plaintiffs  knew  before  they  perr 
formed  the  services  for  which  they  seek  a 
recovery  that  the  Western  Builders  were 
liable  therefor,  and  that  appellants  were 
working  for  the  Western '  Builders  In  some 
capacity  of  agency.  There  is  no  pleading  or 
proof  to  sustain  the  theory  that  Veazie  & 
Gaynor  practiced  any  fraud  or  deceit  in  the' 
n^oUatlons  with  the  plumbing  company,  or  ' 
misrepresented  any  facts  as  to  their  having 
a  principal,  or  as  to  their  having  been  au- 
thorized to  make  a  contract  Therefore  we 
conclude  that  the  agents  are  not  liable.  See 
Johnson  v.  Armstrong,  83  Tex.  825,  18  S.  W. 
594,  29  Am.  St  Rep.  648.  It  Is  Immaterial 
whether  the  agent  disclosed  his  character  or 
his  principal,  if  it  be  actually  known  at  the 
time  to  the  party  with  whom  be  is  dealing 
or  if  facts  surrounding  tbe  transaction  are 
sufficient  to  put  the  other  party  upon  notice 
of  inquiry  of  the  existence  of  a  principal. 
In  the  absence  of  a  plea  and  proof  that  the 
agent  bound  himself  individually  as  a  guar- 
antor or  indemnitor,  a  third  person  cannot 
recover  against  such  agent  and  the  prlnci- 
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and  the  plaintiff  establisbes  a  case  both 
against  the  agent  and  the  principal,  he  must 
elect  which  of  the  two  he  will  ask  Judg- 
ment against.  Pittsburgh  Plate  Glass  Co.  v. 
Roqnemore,  88  S.  W.  449 ;  Heffron  t.  Pollard. 
78  Tex.  98,  11  S.  W.  165,  15  Am,  St.  Rep.  T84. 

Hence  under  no  drcnmatances  can  the 
Judgment  below  be  affirmed. 

If  Veazie  &  Gaynor  did  not  disclose  their 
principal,  the  plaintiff,  after  discovering 
who  the  principal  was,  would  have  been 
forced  to  an  Section  as  to  which  one  of  the 
two  he  would  seek  a  recovery  against.  If  the 
principal  was  dlsdoeed  before  the  wmrk  was 
done,  plaintiff  would  be  entitled  to  recover 
only  against  the  principal.  But  we  believe 
that  the  evidence  in  this  case  does  disclose 
that  at  the  time  of  the  contract,  or  at  least 
before  the  work  was  done,  plaintiff  knew 
that  Veazie  &  Gaynor  were  acting  as  agents 
for  the  Western  Builders,  in  which  event 
Veazie  &  Gaynor  would  n<^  be  liable.  For 
the  reasons  given,  the  Judgment  below  Is  re- 
versed as  to  the  issue  between  plaintiffs  and 
the  appellants  here,  and  Judgment  here  ren- 
dered for  appellants.  The  Judgment  against 
the  Western  Builders,  not  having  been  ap- 
ix;aled  from,  is  left  undisturbed. 

Reversed  and  rendered  in  part;  undis- 
turbed in  part. 


HENRY  EXALL  ELROD  CO.  V.  TATE. 

(No.  9697.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
Nov.  26,  1921.) 

Master  and  servast  «=s>332(2)— Scope  of  su- 
pervisiBO  •ogineer's  authority  held  for  Jury. 
Where  subcontractors  were  engaged  in 
paving  under  the  supervision  of  an  engineer 
employed  by  a  firm  of  supervising  engineers, 
and  it  developed  that  the  plans  for  the  curb 
or  gutter  encroached  upon  the  foundation  of  a 
gasoline  filling  station  owned  by  plaintiff,  and 
that  upon  refusal  of  the  subcontractor  to  dis- 
turb such  foundation  the  engineer  seized  a 
sledge  hammer  and  displaced  the  foundation, 
thereby  damaging  it,  held  that  the  evidence 
raised  the  issue  whether  the  engineer,  in  de- 
stroying the  foundation  of  gasoline  tank,  was 
acting  within  the  general  scope  of  his  authority 
and  in  furtherance  of  the  undertaking  of  the 
defendant  firm  of  supervising  engineers,  re- 
gardless of  whether  be  was  authorised  to  do 
the  very  act  in  question,  and  it  was  not  error 
to  refuse  a  peremptory  instruction  for  de- 
fendant. 

Appeal  from  District  (jourt,  Parker  Coun- 
ty; P.  O.  McKlnsey,  Judge. 

Action  by  W.  B.  Tate,  Sr.,  against  Henry 
Exall  Elrod  CJompany.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Carter  &  Queen,  of  Weatherford,  for  ap- 
pellant 

Hood  &  Shadle  and  Martin  &  Hook,  all  of 
Weatherford,  for  appellee. 


CONNER,  C.  J.  In  the  early  part  of  1919 
the  city  of  Weatherford  contracted  for  the 
paving  of.  Its  public  square,  and  employed 
the  Henry  BxaU  Elrod  Company,  of  the  city 
of  Dallas,  as  supervising  engineers.  One 
Nicolette  was  employed  by  said  contracting 
engineers  as.  the  resident  engineer,  witli  in- 
.■rtructlons  to  see  that  the  plans-  and  specifi- 
cations of  the  supervising  engineers  were 
executed.  During  the  progress  of  the  work 
on  the  south  side  of  the  square,  the  subcon- 
tractors engaged  found  that  the  plans  for  tlie 
curb  or  gutter  encroached  upon  the  founda- 
tion of  the  gas  filling  station  constructed 
and  owned  by  the  appellee,  W.  E.  Tate,  Sr. 
The  construction  force  refused  to  disturb  tlje 
foundation  when  directed  to  do  so  by  Nico- 
lette, who  thereupon  with  a  sledge  hammer 
displaced  the  foundati<m  and  thereby  dam- 
aged it.  This  suit  was  accordingly  institnted 
by  Mr.  Tate  against  the  engineering  com- 
pany to  recover  damages,  and  the  trial  re- 
sulted In  a  judgment  in  his  favor  for  the  sum 
of  $595,  from  which  the  supervising  engineer- 
ing company  have  prosecuted  this  appeal. 

Ai^ellee  alleged  the  employment  of  Nico- 
lette in  the  capacity  stated,  and  charged  that 
he  was  at  the  time  he  caused  the  damage 
acting  within  the  scope,  or  apparent  acope, 
at  his  authority  from  the  engineering  com- 
pany, and  this  Issne,  in  so  far  as  it  is  neces- 
sary to  here  state,  was  the  material  issue 
submitted  by  the  court. 

Appellant  first  assigns  error  to  the  r^usal 
of  the  court  to  give  the  following  requested 
instruction : 

"You  are  further  instructed  as  to  the  law  in 
this  case  that  the  plaintiff's  testimony  upon  the 
trial  of  this  cause  has  failed  to  support  the 
allegations  in  his  petition;  therefore  yon  will 
find  for  the  defendant  and  so  say  by  your  ver- 
dict." 

It  is  apparent  that  the  instructim  is  per- 
emptory in  its  character,  and  that  it  should 
not  have  been  given  if  the  evidence  was  such 
as  to  raise  the  issue  submitted  by  the  court. 
The  evidence  has  been  carefully  considered, 
and  the  only  material  question  about  which 
Uiere  can  be  any  controversy  in  it  Is  that  of  < 
Nlcolette's  authority.  The  evidence  is  undis- 
puted that  Nicolette  was  the  resident  engineer 
Under  the  employment  of  the  appellant  firm, 
and  that  he  was  the  man  who,  using  a  sledge 
hammer,  damaged  the  foundation  of  the  fill- 
ing station  of  appellee  as  alleged.  He  denied 
his  authority  to  do  this,  and  testified  that 
it  was  no  part  of  his  duty  to  do  so.  Several 
witnesses  in  behalf  of  appellant  testified  that 
it  was  no  part  of  the  duty  of  the  resident 
engineer  to  himself  take  the  sledge  hammer 
and  remove  the  obstruction  placed  by  the 
foundation  of  the  filling  station.  Mr.  Nico- 
lette, among  other  things,  testified: 


4s»For  other  eases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Dlsesti  and  Indexes 
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"My  dntiea  wen  to  BaperiDtend  the  constrnc- 
tion,  giving  alignments,  laying  grades,  inspect- 
ing material,  and  seeing  that  the  construction 
work  complied  with  the  plans  and  specifica- 
tions; carrying  oat  the  contract  of  the  de- 
fendant here.  Sometimes,  if  it  was  necessary 
that  I  do  the  actual  work  of  construction,  I 
have  been  doing  it.  I  had  never  been  instruct- 
ed by  the  defendant  here  to  do  any  of  the  Ac- 
tual work.  As  to  the  physical  work,  of  handl- 
ing rock,  making  curb,  it  was  not  my  duty  to 
do  any  work  like  that.  The  defendant  did  not 
authorize  me  to  do  any  of  the  actual  work." 

David  Drennan,  a  witness  in  behalf  of 
appellant,  among  other  tbtngs,  testified : 

"The  Willite  Company  were  doing  the  actual 
construction  work  here.  They  had  a  contract. 
They  were  doing  the  work  on  the  gutter  and 
curb.  As  representing  the  dty,  we  only  rec- 
ognized the  contractor.  Q.  Were  you  doing, 
in  your  work,  any  part  of  the  construction  of 
the  curb  and  gutter?  A.  Yes,  sir.  That  is 
part  of  the  plans  and  specifications  under 
which  we  were  acting  here.  We  were  not  to  do 
any  part  of  the  actual  work;  just  to  aee  it 
done  properly;  oversee  it,  lay  grades,  see  it 
built  of  proper  material,  and  proper  elevations 
and  proper  lines.  As  to  how  it  was  done  we 
had  no'  interest,  unless  it  was  being  improperly 
done,  and  then  we  would  stop  it.  We  were 
looking  for  results,  and  that  was  all.  Mr.  Nic- 
olette  here  was  resident  engineer  at  that  time. 
We  sent  him  here.  I  know  what  instruetiona 
he  had  here,  under  our  employ,  namely,  to  see 
that  the  plans  and  specifications  were  followed 
to  the  letter.  Under  his  instmctions  from  our 
company  he  had  no  authority  to  do  any  of  the 
actual  work.  If,  on  or  about  the  24th  of  April, 
in  the  constmction  of  this  work  down  here, 
Mr.  Nicolette  took  a  sledge  hammer  and  did  the 
actnal  iMreaking  of  any  part  of  the  curb  or  gut- 
ter in  connection  with  or  close  up  to  Mr.  Tate's 
pump,  he  did  that  without  our  knowledge,  and 
it  would  have  been  without  oar  consent,  had 
we  known  anything  aboat  it.  •  •  •  It  is  not 
the  duty  of  an  engineer  to  do  that  kind  of 
work.  That  is  contractor's  work.  Q.  Was  it 
the  duty  of  the  men  working  under  him  to 
do  it?  A.  It  is  the  duty  of  the  contractor. 
They  were  not  working  under  us.  We  were 
sapervising  the  work  to  see  it  was  properly 
done.  If  they  were  trying  to  construct  that 
gutter  three  inches  too  far  north,  it  would 
not  be  our  business  to  see  it  to  the  proper 
place.  It  would  be  our  business  to  tell  the  con- 
tractor tiiey  were  patting  it  too  far  north.  It 
would  be  our  business  to  see  the  contractor 
Iiad  it  in  the  proper  place.  If  they  are  trying 
to  put  it  too  far  north  or  south  it  would  be 
our  duty  to  report  that  to  the  contractor  and 
have  him  put  it  in  the  right  place.  If  he  would 
liot  do  that,  then  it  is  our  duty  to  go  to  the 
proper  authorities,  the  city  officials,  and  say 
the  contractor  is  not  executing  our  orders." 

Henry  Curtis,  a  witness  for  the  plaintiff, 
testified  in  part  that : 

He  was  present  and  beard  Mr.  Tate  tell 
Nicolette  "not  to  knock  this  piece  of  curbing 
out  from  under  the  tank,  and  this  fellow  [Nic- 
olette] told  his  men  to  knock  it  out,  and  they 
would  not  do  it,  so  he  said  he  would  knock  it 
out  himself,   and   he   knocked  it  out  with  a, 


sledge  hammer.  I  saw  him  when  he  struck  it. 
Just  before  that  I  heard  him  say  he  was  under 
big  bond,  and  he  said  he  had  to  put  that  curb 
in  there,  and  he  was  going  to  do  it  right.  I 
heard  Mr.  Tate  protesting  to  him  before  lie 
struck  it" 

There  was  other  testimony  of  like  tend- 
ency. 

Appellant's  proposition  Is  that  when  the 
servant  turns  aside,  for  however  short  a  time, 
ttom  the  prosecution  of  the  master's  work 
to  engage  in  an  affair  wholly  his  own,  be 
ceases,  to  act  for  the  master,  and  the  respon- 
sibility for  that  which  he  does  in  pursuing 
his  own  business  or  pleasure  is  upon  him 
alone.  And  the  following  cases  are  cited  in 
support  of  the  proposition:  I.  &  O.  N.  By. 
Co.  V.  Cooper,  88  Tex.  607,  32  S.  W.  617; 
Btanch  v.  1.  &  Q.  N.  By.  Co.,  92  Tex.  288, 
47  S.  W.  974,  71  Am.  St.  Bep.  844;  G.,  H.  & 
S.  A.  By.  Co.  V.  Currle,  100  Tex.  136,  96  S. 
W.  1073,  10  Ifc  B.  A.  (N.  S.)  367. 

In  the  case  first  cited  the  plaintiff,  while 
riding  defendant's  freight  engine,  by  invita- 
tion of  the  engineer  and  fireman,  was  in- 
jured by  hot  water  turned  on  him  by  the 
engrtneer  through  a  hose,  the  end  of  which 
had  been  inserted  in  plaintiff's  pocket  by  the 
fireman;  the  engineer  and  fireman  intending 
in  sport  to  pour  cold  water  on  the  plaintiff. 
It  was  held  that  the  act  was  not  within  the 
scope  of  their  employment,  and  that  the 
employer,  the  railroad  company,  was  not  lia- 
ble. The  other  cases  cited  but  furnish  illus- 
trations of  the  same  rule,  but  we  think  they 
are  plainly  distinguishable  from  the  case  be- 
fore us.  We  are  of  the  opinion  that  the  evi- 
dence clearly  shows  that  Nicolette,  at  the 
time,  was  engaged  In  the  prosecution  of  bis 
principal's  business.  He  was  endeavoring  to 
carry  into  effect  his  Instructions,  viz.  to  see 
that  the  curbing  was  constructed  accordlpg 
to  the  plans  and  specifications  furnished  him 
by  his  principal.  The  fact  that  It  was  not 
expected  of  him  to  do  any  part  of  the  man- 
ual labor  Is  Immaterial  to  a  solution  of  the 
question. 

In  the  case  of  By.  Co.  t.  Anderson,  82  Tex. 
516,  17  S.  W.  1039,  27  Am.  St  Bep.  902,  It 
was  said: 

"To  hold  the  master  liable  for  the  act  of  his 
servant,  it  is  not  necessary  that  the  servant 
should  have  authority  to  do  the  particular  act. 
The  act  of  the  servant  may  be  contrary  to  his 
express  orders,  and  yet  the  master  may  be 
liable.  But  the  act  must  be  done  within  the 
scope  of  -the  general  authority  of  the  servant. 
It  must  be  done  in  furtherance  of  the  master's 
business,  and  for  the  accomplishment  of  the 
object  for  which  the  servant  is  employed." 

The  rule  announced  in  the  quotation  was 
expressly  approved  by  our  Supreme  Court 
in  the  case  of  Ballway  Co.  ▼.  Cooper,  88  Tex. 
607,  32  S.  W.  517.  An  Illuminating  lUustra- 
tlon  of  the  rule  is  to  be  found  in  the  case 
of  Burnett  v.  Oechsner,  92  Tex.  588,  50  S. 
W.  662,  71  Axa.  St  Bep.  880.    In  that  case 
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one  Williams,  who  was  In  charge  of  a  farm 
(a  Wichita  county  owned  by  Burnett,  gath- 
ered and  hauled  some  hogs,  belonging  to  a 
neighbor,  which  had  been  trespassing  upon 
the  farm,  over  into  Oklahoma,  whereby  they 
were  lost  to  the  owner.  The  hogs  had  been 
eating  up  the  com  on  the  farm,  and  WilUama 
had  been  Instructed  to  keep  them  out,  but 
he  had  been  given  no  special  instructions 
further  than  to  "keep  them  out"  Williams' 
purpose  In  removing  the  hogs  from  the  farm 
was  to  thereby  prevent  further  Injury  to  the 
crops.  It  was  there  contended,  as  here,  that 
Williams'  act  was  outside  the  scope  of  his 
authority,  and  that  Burnett  was  not  re- 
sponsible. Hut  It  was  held  otherwise,  and 
the  rule  as  stated  In  Railway  Co.  v.  Ander- 
son, supra,  wag  again  approved,  and  the 
court  held  that,  Inasmuch  as  Williams  re- 
moved the  bogs  for  the  purpose  of  keeping 
them  out  of  the  field  that  he  in  legal  con- 
templation, acted  within  the  scope  of  his  au- 
thority and  In  furtherance  of  the  master's 
business. 

We  are  of  the  opinion  that  the  case  last 
cited  presents  the  rule  that  should  be  ap- 
plied here.  The  evidence,  we  think,  raised 
the  issue,  if  it  does  not  undlsputedly  show, 
that  Nlcolette,  In  destrojing  the  foundation 
of  appellee's  gasoline  tank  was  acting  within 
the  general  scope  of  his  authority  and  In 
furtherance  of  his  master's  undertaking,  that 
therefore  the  court  committed  no  error  to 
the  prejudice  of  appellant  in  submitting  the 
issue  nor  in  refusing  the  requested  instruc- 
tion. 

There  Is  another  assignment  complaining 
of  the  refusal  of  a  special  charge,  in  sub- 
stance the  same  as  the  first,  except  that  It 
required  a  determination  of  an  Issue  pre- 
sented in  the  plaintiff's  pleadings  that  the 
appellant  company  had  ratified  Nlcolette's 
act,  but  Inasmuch  as,  for  reasons  already 
stated,  the  court  would  not  have  been  au- 
thorized to  instruct  the  Jury  that  Nlcolette 
was  not  acting  within  the  scope  of  his  mas- 
ter's authority  and  inasmuch  as  the  court 
did  not  submit  the  Issue  of  ratification,  we 
think  the  second  and  only  remaining  assign- 
ment must  also  be  overruled  without  further 
discussion. 

Judgment  affirmed. 


REPUBLIC  INS.  CO.  v.  MOSS.     (No.  8581.) 

(Court   of   Civil   Appeals  of   Texas.     Dallas. 

Not.  12,  1921.     Rehearing  Denied 

Dec.  17,  1921.) 

I.  Insurance    «=»I45(I)— Conversatlena    with 
agent  held  Insufficient  to  show  agreement  with 
agent  for  insurance  or  renewal  of  policy. 
Where  the  ageat's  written  commission  lim- 
ited bis  authority  to  written  contracts  of  and 


for  insurance,  an  agreement  for  Insurance  be- 
tween tnsnred  and  the  agent  several  years  be- 
fore the  loss  of  insured'a  property  by  fire,  and 
casual  inquiries  by  the  insured  from  time  to 
time  as  to  whether  Insurance  was  in  force,  heUL 
not  to  constitute  a  binding  agreement  of  issa- 
ance  or  renewal  of  injsurance  so  as  to  cover 
loss  in  February,  where  the  last  written  policy 
in  defendant  company  had  expired  the  preced- 
ing May. 

2.  Insurance  ^=> 1 45 (2) —Agent  held  aaanthor- 
■zed  to  agree  orally  to  renewals. 

Where  insurance  company  issned  no  policies 
except  written  ones,  and  poUcy  issued  to  plain- 
tiff contained  anezpUdt  provision  that  polides 
might  be  renewed  "in  consideration  of  preminm 
for  the  renewal  term,"  and  an  agent's  commis- 
sion expressly  withheld  from  him  authority  to 
make  verbal  contracts  of  or  for  insurance,  the 
agent  had  no  authority,  actual  or  apparent,  to 
make  an  oral  agreement  for  insurance  or  for 
renewal  of  insurance. 

3.  Insaranee  «»646(5)— Variaaoa  between  al- 
legation of  request  for  ronowaJ  of  policy  and 
proof  fatal. 

In  an  action  to  recover  for  a  fire  loss,  an  al- 
legation that  plaintiff  had  requested  of  defend- 
ant's agent  a  renewal  of  a  policy  expiring  May 
5,  1919,  such  request  having  been  acceded  to 
and  the  preminm  for  renewal  having  been  ac- 
cepted by  the  agent,  being  met  only  by  snbetan- 
tial  proof  of  the  indefinite  expression  by  plain- 
tlfl  of  a  desire  that  insurance  on  the  property 
be  kept  up.  the  variance  is  fataL 

Appeal  from  District  Court,  Henderson 
County;  John  S.  Prince,  Judge. 

Action  by  O.  H.  Moss  against  the  R^nblic 
Insurance  Company.  Judgment  for  plain- 
tiff, and  defradant  appeala  Reversed  and 
rendered. 

Coke  &  Coke,  of  Dallas,  for  appellant. 
Miller  &  Miller,  of  Athens,  for  appellee. 

HAMII.TON,  J.  This  is  an  appeal  from  a 
Judgment  whereby  appellee  recovered  upon 
the  finding  of  a  Jury  that  a  parol  agreement 
existed  between  appellee  and  appellant's 
ageint  previous  to  May  5,  1919,  that  the  for- 
mer's insurance  would  be  kept  in  force  an- 
other year  after  said  date,  upon  which  a 
written  policy  of  insurance  expired. 

[1]  In  February,  1912,  the  C!ommon wealth 
Fire  Insurance  Company  was  engaged  in  the 
fire  insurance  business  in  Texas.  J.  F.  Aus- 
tin was  then,  and  continuously  thereafter, 
Its  agent  at  Frankston,  Tex.,  until  May  2, 
1919,  when  it  was  dissolved  as  a  result  of 
Its  consolidation  with  two  other  companies: 
the  three  merging  into  and  becoming  Re- 
public Insurance  Company,  under  the  pro- 
visions of  chapter  57,  Acts  36th  Legislature. 
After  the  dissolution  of  the  Commonwealth 
Fire  Insurance  Company,  Austin  became  the 
agent  at  Frankston  of  Republic  Insurance 
Company.  The  Republic  Insurance  Company 
was  created  on  the  date  the  Gommonwealth 


4=>For  other  coses  see  aama  topic  and  KBT-NUMBER  In  all  Key-Numb«red  Dlgmta  and  Isdaxw 
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Fire  Insnrance  Company  was  dissolved,  and 
tbere  seems  to  have  been  a  transfer  of  Aus- 
tin's agency  from  the  latter  to  tbe  former 
without  any  Interruption  of  cmtinuity.  Ana- 
tin  was  also  the  agent  of  other  insnrance 
cmnpanies  daring  the  period  ttova  1912  until 
tbe  asserted  cause  of  action  arose  In  Feb- 
ruary, 1920.  During  the  same  pnlod  be  was 
also  engaged  in,  or  In  some  way  connected 
with,  the  banking  business  in  Frankston, 
and  It  seems  that  tbe  insurance  business 
was  conducted  in  the  same  building  the 
bank  occupied. 

In  1912  appellee  constructed  a  resKence  In 
Frankston  and  made  a  c<Hitract  with  Austin 
to  Insure  it  against  loss  by  flre.  Appellee  on 
that  occasion  went  to  Austin's  oflBce  and  told 
Austin  he  was  ready  for  Insurance;  that  he 
never  wanted  to  be  without  It;  and  Instruct- 
ed Austin  that  when  the  first  policy  expired 


a  balance  In  favor  of  Austin  and  others 
would  disclose  a  balance  In  appellee's  favor. 
Accounts  were  sijuared  accordingly. 

Appellee  paid  no  attention  to  the  payment 
of  premiums  at  regular  Intervals,  because,  as 
he  testified,  he  expected  Austin  to  pay  tbe 
premiums  to  the  company  and  credit  him 
for  them.  He  did  not  exi>ect  the  company  to 
credit  him,  and  there  was  no  understanding 
that  It  would.  No  premium  was  ever  paid 
or  tendered  to  the  company  for  Insurance  be- 
yond May  6,  1919,  the  date  the  last  policy 
expired. 

Bach  year  appellee  made  inquiry  .of  Austfn 
about  whether,  or  not  he  was  keeping  up  the 
insnrance,  and  thus  called  Austin's  atten- 
tion to  it'  because  he  was  afraid  he  would 
forget  It 

Appellee  gave  the  following  testimony: 


*„  .^....ii.^  i»      A..01.I.,  „<,<,<>..<.»/i  »•«  «rh«<.  «T».        During  1918  and  1919  I  had  similar  oonver- 
to  rewrite  It    Austin  assented  to  what  ap-   ^^y^j,^  ^^^  ^,  ^„^jj„  ^^  ^^^^  j  ^^^ 

peUee  said  and  gave  him  to  understand  that 


the  property  would  be  insnred  and  kept  In- 
sured. The,  conversation  expressed  the  only 
transaction  ever  had  between  api>ellee  and 
Austin  for  flre  Insnrance  on  the  building. 
No  subsequent  agreement  for  insurance  was 
ever  made. 

As  a  result  of  the  understanding  then  ar- 
rived at,  a  policy  on  the  building  and  fnml- 
tnre  was  written.  This  policy  was  Issued 
by  the  Commonwealth  Flre  Insurance  Com- 
pany. The  policy  expired  at  the  end  of  a 
year  from  its  date  and  appears  not  to  have 
beoi  renewed  upon  Its  expiration.  Subse- 
quently a  policy  dated  March  2,  1914,  and 
expiring;  Mardi  2, 1915,  was  Issued  by  Austin 
as  agent  of  the  same  company.  np<m  Its 
twmlnatlon  this  imllcy  was  renewed,  or  at 
least  a  policy  was  Issued  on  March  2,  191S, 
expiring  Mardt  2,  1916.  At  tbe  explrstloB 
of  this  policy  there  was  no  raiewaL  A  poIr> 
icy  seemed  to  have  been  Issued  May  6,  1918, 
which  expired  May  5,  1919,  This  was  not 
renewed.  No  other  policy  was  written  there- 
after, and  the  property  was  destroyed  by 
flre  on  February  19,  192a  All  the  policies 
which  had  been  written  and  issued  upon  it 
by  Austin  were  policies  In  Commonwealth 
Fire  Insurance  Company, 

No  policy  was  ever  delivered  to  appellee. 
No  specific  payment  of  a  premium  was  ever 
made  by  him  independent  of  periodical  gen- 
eral business  settlements  with  Austin.  Ap- 
pellee was  a  practicing  physician.  He  was 
Austin's  physician.  He  relied  altogether  up- 
on Austin  to  issue  policies  and  keep  alive 
the  Insuranca  He  expected  Austin  to  keep 
the  policies  in  his  safe  and  look  after  re- 
newals, forwarding  his  own  funds  to  the 
company  in  payment  of  premiums  and  re- 
cdving  from  appellee  reimbursement  at  Ir- 
regular intervals  when  general  settlements 
of  accounts  were  made  between  them.    These 


year;  just  go  and  inquire  If  he  was  keeping  up 
my  Insurance;  that  I  wanted  him  to  rewrite  it 
when  the  time  came  for  him  to  rewrite  it.  The 
day  the  public  school  burned  in  frankston  as  we 
walked  away  I  remarked  to  him  tbat  it  reminded 
me  of  my  own  insurance  and  was  it  in  force,  and, 
as  Ijemember,  his  answer  was  that  be  snppoged 
so,  <)rhe  thought  bo,  or  something  to  that  effect; 
this  schoolhouse  conversation  occurred,  I  think, 
in  November,  in  the  fall  of  last  year  (1919);  1 
don't  believe  I  had  any  other  conversation  with 
him  since  then  in  respect  to  hiR  keeping  up  this 
insurance  since  November,  1019. 

"In  January  or  February,  I  am  pretty  sure  it 
was  January,  we  had  (^conversation  in  regard 
to  it  every  year  in  the  early  part  of  the  year, 
and  in  January  or  Febraary  of  this  year,  in  fact,- 
if  anything,  it  was  that  I  expected  it  rewritten 
and  asked  him  to  rewrite  it,  as  he  had  been  do- 
ing. In  the  January,  1919,  converBation I  remem- 
ber distinctly  thnt  I  called  to  see  him  with  refer- 
ence to  a  Ufe  insnrance  policy  that  was  about 
to  lapse  and  asked  him  abont  his  carrying  it 
for  me;  he  asked  me  the  amoant;  I' didn't  re- 
member tbe  amount  and  he  asked  me  to  look 
it  up  and  he  would  decide  whether  he  would 
carry  it  for  me,  or  something  to  that  eCPect,  and 
I  remember  remarking  to  him  that  I  might  not 
carry  it;  might  drop  it;  that  I  had  other  in- 
surance; might  not  need  that;  "but  my  fire  in- 
surance, I  want  that  kept  up;"  he  said,  "Sore," 
or  nomething  to  that  effect, 

"That  policy  expired  5th  of  May,  1919,  and 
my  property  did  not  burn  until  the  10th  of  Feb- 
ruary, 1920,  about  nine  months  later;  this  is 
the  last  policy  I  know  of  tbe  Commonwealth 
that  I  had;  after  talking  with  Mr.  Austin  he 
told  me  that  he  .neglected  to  issue  it;  I  don't 
claim  there  wag  any  other  issued,  but  I  claim 
there  should  have  been.  I  talked  with  Mr.  Aus- 
tin in  November,  1919,  when  the  flre  occurred 
at  Prankston  that  burned  up  the  school  build- 
ing; that  was  six  months  after  that  policy  had 
expired;  the  school  building  burned  and  made 
me  think  of  it;  I  thought  of  it  every  year  about 
the  first  of  the  year;  I  would  think  of  it  when 
something  burned;   as  we  came  away  from  the 


„,  .  _  .    ,     1  schoolhouse    fire,    I    said,    in    snb.stance,    that 

setUements  were  sometimes  separated  by  |  .^nien  we  have  a  fire,  I  am  reminded  of  my  own 
the  space  of  a  two-year  period  of  time.  It  insurance,  and  is  my  insurance  in  force?'  Ton 
iSome  of  tbe  settlements  would  show    are  keeping  it  up;   I  suppose  you  rewrote  it?" 
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or  somethint  to  that  «ffect;  and  *It  it  atiU  id 
force.'  'Is  it  or  sot?'  And  my  recollection  is 
that  Us  answer  was  something  like  this,  'I  think 
so;'  and  it  seems  to  me  he  said  he  would  look 
into  tt;  not  certain  about  that,  bat  pretty  sure 
that  he  agreed  to  see  that  it  was,  but  won't  say 
that;  I  don't  know  that  is  tme.  I  did  not  pur- 
sue the  matter  farther  the  next  day  and  did  not 
pay  any  further  attention  to  it. 

"As  to  any  specific  agreement  with  Mr.  Ana- 
tin  for  the  renewal  of  this  policy  that  expired 
on  the  5th  day  of  May,  1919,  I  don't  know  as  i 
\vould  call  it  a  specific  agreement;  it  was  the 
same  agreement  we  had  every  year,  practically 
the  same;  I  called  his  attention  to  it;  in  fact, 
my  agreement,  "or  the  original  agreement  that 
he  made  with  me  to  keep  this  policy  in  force, 
was  satisfactory  to  me;  I  never  would  have 
called  his  attention  to  it  if  I  hadn't  thought  he 
had  forgotten  it.  I  only  went  there  every  year 
and  inquired  when  I  would  think  of  it;  I  never 
bad  but  one  agreement  with  him ;  that  was  the 
original  agreement  I  had  when  I  took  my  pol- 
icy out  and  told  him  I  wanted  to  keep  the  prop- 
erty insured;  I  claim  to  have  bad  a  separate 
agreement  each  year;  that  was  the  original 
agreement  I  had  and  the  agreement  each  year 
to  keep  that  in  force  was  the  other  agreement 
we  had  after  that. 

"Regarding  the  policy  dated  May  6,  1919.  1 
only  recall  one  conversation  prior  to  May,  1^}9: 
that  was  in  the  early  part  of  last  year  Mme 
time  before  this  policy  expired.  I  jtiat  casa- 
ally  mentioned  it  to  him  tiiere  at  the  window 
one  day,  something  in  connection  with  some 
other  settlement  we  were  about  to  make;  I 
stated  to  him  that  I  wanted  the  insurance  kept 
up;  that  is  the  only  conversation  I  recalled  at 
that  time  prior  to  the  4bcpiration  of  the  policy 
in  May;  all  I  remember  it  was  something  about 
a  life  insurance  policy  that  I  wanted  carried 
possibly,  and  I  said,  'The  fire  insurance,  I  want 
that  kept  up;'  and  he  said,  'Yes;  sure.' 

"Now  as  to  upon  what  plan  and  how  and  with 
whom  and  in  what  maimer  I  daim  this  agree- 
ment to  insure  me  from  May  6,  1919,  to  May  S, 
1920,  was  made,  I  answer,  the  agreement  was 
made  the  first  time  this  insurance  was  taken 
ont,  way  back  yonder,  and  then  the  only  reason 
that  I  stated  I  ever  inquired  or  asked  Mr.  Aus- 
tin about  it  was  to  see  if  he  didn't  overlook  it. 
The  agreement  that  we  originally  made  was  the 
agreement  that  I  have  relied  on  all  the  time,  the 
original  agreement  and  only  agreement;  we 
didn't  make  any  agreement  every  year;  made 
the  agreement  that  he  was  to  keep  this  up  ev- 
ery year,  and  I  wouldn't  have  mentioned  it  to 
him  yet  if  it  had  not  been  that  I  would  think 
of  it  every  year  and  wonder  if  he  was  keeping 
it  up,  and  the  only  reminder  of  it  in  January, 
1919,  was  when  we  were  discussing  this  life  in- 
surance; the  agreement  for  this  insurance  that 
ran  from  Silay  6,  1919,  to  May  5,  1920,  was 
made  seven  or  eight  years  ago,  tlie  original 
agreement.  I  never  became  aware  that  this 
policy  from  May  B,  1918,  to  May  5,  1919,  was 
about  to  expire  until  after  the  fire;  that  was 
the  first  time  I  knew  that  that  policy  hadn't 
been  rewritten.  I  did  not  have  a  conversation 
with  Mrs.  Watkina  (sister  of  Austin,  to  whom 
Austin  had  largely  turned  over  the  insurance 
business),  some  time  prior  to  the  expiration  of 
this  policy  May  5,  1919;  she  might  have  men- 
tioned it;  she  might  have  called  my  attention 
to  it  some  time  when  I  was  in  •  hurry,  had 


something  else  on  my  mind,  and  I  wonldn't  re- 
member it;  I  wouldn't  say  she  didn't  mention  it 
to  me;  just  say  I  don't  remember  it. 
"The  last  time  I  inquired,  in  January,  1910,  I 
\  had  a  policy;  this  policy  was  then  in  force;  they 
were  almost  always  in  force  every  time  I  would 
inquire.  The  original  agreement  for  thia  in- 
■nrance  from  May  S,  1919,  to  May  6,  1920,  was 
made  some  seven  or  eight  years  back;  that  wan 
the  only  agreement  I  felt  like  I  had  when  1 
went  to  the  bank  and  made  the  inquiry  whether 
be  was  keeping  it  in  force  or  not;  the  anb- 
atance  of  that  agreement  in  January,  1919,  was 
that  I  wanted  the  policy  kept  up  Just  as  it  had 
been. 

"Now,Mbont  taking  ont  additional  insuraaee. 
I  did  not  take  additional  inanrance  np  with  Jiim, 
but  -it  was  after  I  had  the  conversation  with 
him  in  January  or  thereafter  I  intended  taking 
it  up  with  him  before  he  renewed  this  policy, 
bat  never  did  do  it;  it  was  my  intention  to  take 
ont  this  additional  insurance;  while  I  was  sat- 
isfied he  would  write  the  policy  like  he  Iiad  been 
doing  it,  while  I  intended  to  think  of  it  and  have 
him  increase  it,  I  nev%r  thought  of  that  any 
more;  never  mentioned  it" 

The  policy  which  expired  Miiy  5,  1919. 
the  last  one  Issued  to  cover  the  property  for 
the  destruction  of  which  liability  is  assert- 
ed, was  what  is  generally  known  as  "Texas 
standard  Are  policy."  It  contained  this  sole 
provision  with  reference  to  renewals: 

"Thia  policy  may  by  a  renewal  be  eontinned 
under  the  original  stipulations  in  consideration 
of  premium  for  the  renewal  term,  provided  that 
increase  of  hazard  must  be  made  known  to 
this  company  at  the  time  of  renewal  or  thia  pol- 
icy shall  be  void." 

Tbe  proot  ahovra  wlOiont  contradiction 
that  the  method  of  inanrance  regularly  pnr- 
soed  by  the  company  was  by  written  policy, 
and  that  no  oBiciet,  agent,  or  other  represen- 
tative of  the  company  bad  any  power  to 
waive  any  proriaion  or  oondition  of  tbe 
policy — 

"except  such  as  by  the  terms  of  the  poUcy  may 
be  the  subject  of  agreement  indorsed  hereon  or 
added  hereto,  and  as  to  sudi  provisiona  and 
conditions  no  officer,  agent,  or  representative 
shall  have  snch  power  or  be  deemed  or  held  to 
have  waived  such  provisiona  or  conditions  nn- 
less  such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto;  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured  unless 
so  written  or  attached." 

The  written  commission  Issued  to  Aostin 
by  Commonwealth  Fire  Insurance  Company 
of  Texas  authorized  him  to  receive  proi>08al8 
for  Insurance,  to  fix  rates  of  premium  to  be 
charged  therefor,  subject  to  the  approval  of 
tbe  officers,  to  collect  moneys  due  the  com- 
pany for  premiums,  and  to  countersign,  Is- 
sue, and  renew  policies  of  insurance  signed 
by  the  president  and  attested  by  the  secre- 
tary of  the  ccHnpany  subject  to  tbe  rules 
and  regulation  of  the  company,  and  sncb  in- 
structions as  might  from  time  to  time  be  giv- 
en by  its  officers  or  other  authorized  repre- 
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sentatlves,  but  without  authority  to  make 
verbal  contracts  of  or  for  Insurance.  The 
president  of  the  Republic  Insurance  Com- 
pany testified  that  all  the  policies  of  Insur- 
ance were  in  writing,  and  that  no  agent  was 
authorized,  either  in  virritlng  or  verbally, 
to  insore  property  without  a  written  policy. 
Austin  testified  that  he  had  no  authority 
to  Insure  property  except  by  a  written  policy. 

All  the  foregoing  facts  are  undisputed. 
The  record  contains  none  other  which  could 
modify  the  only  conclusion  that  must  be  de- 
rived from  these  facts  as  they  are  above 
stated.  That  they  are  Inadequate  to  sustain 
the  recovery  we  think  Is  manifest.  From 
the  mere,  statement  of  them  the  inescapable 
conclusion  artsea  that  no  liability  against 
appellant  could  be  founded  upon  them. 

We  treat  the  case  as  if  the  Commonwealth 
X^re  Insurance  Company  had  never  existed 
and  all  transactions  from  the  beginning  had 
been  with  Austin  during  a  period  through- 
out which  he  was  authorized  to  write  fire  in- 
surance policies  as  agent  of  Republic  Insur- 
ance Company.  This  company  became  sub- 
stituted for  the  Commonwealth  as  to  any  lia- 
bility under  contracts  of  Insurance  or  con- 
tracts to  Insure.  Chapter  67,  Acts  36th  Leg- 
islature. 

Whatever  agreement  may  be  found  In  what 
was  said  and  done  was  no  more  than  an 
agreement  by  Austin  Individually  to  renew 
each  policy  as  it  expired;  and,  conceding 
for  the  moment  that  Austin  was  clothed 
with  authority  under  all  the  facts  and  cir- 
cumstances of  the  case  to  bind  appellant  by 
parol  contracts  of  insurance,  yet  we  think 
the  conduct,  conversations,  and  relations  be- 
tween appellee  and  Austin  reflected  b^  the 
record  would  not,  in  any  event,  constitute  a 
valid  obligation  upon  apptflant's  part.  The 
original  discussion  between  appellee  and  Aus- 
tin amounted  to  no  more  than  an  understand- 
ing upon  the  former's  part  that  a  policy  of 
insurance  should  be  issued  In  an  agreed  sum 
to  cover  the  property,  and  that  Austin  for 
appellee  would  see  to  it  that  the  property 
was  kept  insured.  The  understanding  was 
definite  and  explicit  only  as  to  the  amount 
of  the  policy.  The  agent  was  left  to  deter- 
mine the  date  upon  whltdi  the  first  policy 
issued  should  expire.  It  was  left  to  him  to 
see  that  the  premiums  should  be  remitted 
to  the  company,  whether  paid  or  not  by  ap- 
ptiUee.  It  was  left  to  bim,  apcm  the  explra* 
tion  of  the  first  policy  or  upon  the  expira- 
tion of  any  subsequent  policy,  to  place  the 
insurance  In  any  one  of  the  companies  he 
represented;  he  alone,  by  the  terms  of 'the 
understanding  which  appellee  declares  arose 
when  be  first  applied  for  Insurance,  was  in- 
trusted with  performing  necessary  subse- 
quent requirements  from  time  to  time  to 
keep  the  property  insured  through  the  indef- 
inite future.  Appellee  expected  to  make  set- 
tlement for  premiums  at  such  irregular  and 
indefinite  dates  as  the  course  of  dealings  be- 


tween himself  and  Austin  individually,  and 
not  between  himself  and  Austin  as  appel- 
lant's agent,  might  dictate.  Under  the  en- 
tire record,  we  do  not  think  the  casual  in- 
quiries as  to  whether  or  not  the  insurance 
was  in  force,  as  testified  to  by  appellee,  af- 
fected any  contractual  relations  with  appel- 
lant; such  Inquiries  and  the  responses  made 
to  them  by  Austin  were  not  such  as  to  con- 
stitute new  agreements  for  the  Issuance  or 
renewal  of  Insurance  policies  by  appellant. 
These  conversations,  Instead  of  constituting 
contracts,  were  merely  talks  Incidentally  re- 
lating to  the  proposition  of  whether  or  not  the 
contract  of  1912,  which  appellee  testified  was 
the  only  one  be  ever  liad  with  reference  to 
Insurance,  was  being  carried  out  in  com- 
pliance with  what  he  contended  to  be  its  pro- 
visions. The  loose,'  vague,  and  indefinite 
understanding  revealed  in  the  testimony  of 
appellee,  and  by  Veliance  upon  which  he 
seeks  to  hold  the  appellant  liable,  is  lacking 
in  the  substantial  attributes  of  a  contract 
binding  appellant,  even  if  it  be  conceded  that 
Austin  was  clothed  with  iwwer  to  extend  in- 
surance In  any  contingency  without  a  writ- 
ten policy. 

The  question  presented  is  irarely  one  of 
fact,  and  the  evidence  is  lacking  in  proba- 
tive force  essential  to  establish  facts  consti- 
tuting a  binding  agreement  of  insurance 
with  appellant  In  existence  at  the  time  of  the 
loss  of  the  property,  or  to  render  appellant 
liable  under  an  executed  agreement  to  in- 
sure or  renew  insurance.  Westchester  Tire 
Insurance  Co.  v.  Rolrinson,  192  8.  W.  793: 
i¥:tna  Insurance  Co.  v.  Richey,  206  S.  W. 
3S3;  Benner  v.  Fire  Ass'n  of  Philadelphia, 
229  Pa.  76,  78  Atl.  44,  140  Am.  St  Rep.  706; 
American  Can  Go.  v.  Agricultural  Insurance 
Co.,  12  CaL  App.  133,  106  Pac.  720;  Gresham 
T.  Norwich  Union  Fire  Insurance  Society, 
167  Ky.  402,  163  S.  W.  214. 

r2]  We  think  it  is  clear  that  Austin  bad 
no  authority  whatever  to  make  such  contract 
as  appellee  contends  was  made.  If  such 
understanding,  arrived  ^t  within  the  scope 
of  authority,  could  be  enforced  at  all,  still 
in  this  case  it  was  beyond  the  scope  of  Aus- 
tin's authority,  either  actual  or  apparent, 
to  make  an  agreement  of  the  kind  asserted, 
so  as  to  bind  appellant  The  proof  shows, 
without  any  dispute  whatever,  that  the  com- 
pany issued  no  {toUdes  except  written  ones. 
The  policy  issued  in  1918  contained  an  ex- 
plicit provision  relating  to  renewals,  as  is 
above  set  out  in  our  finding  of  facts.  There 
is  no  attempt  to  show  that  Austin  had  any 
authority  to  execute  any  renewal  otherwise 
than  in  writing.  That  Austin  had  no  author- 
ity whatever  to  Make  a  parol  contract  of 
insurance  is  undisputed.  The  terms  of  the 
policy,  the  language  of  Austin's  commission. 
and  the  testimony  of  Austin  and  the  presi- 
dent of  the  company,  we  think,  conclusively 
establish  the  proposition  that  Austin  was 
clothed  with  no  authority  whatever  to  de- 
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part  from  the  universal  custom  of  Insuring 
property  solely  by  written  policy  as  prac- 
ticed by  appellant  and  otber  insurance  com- 
panies, and  make  the  unusual  character  of 
agreement  contended  for  by  appellee.  West- 
chester Fire  Insurance  Co.  v.  Robinson,  su- 
pra ;  JEtna  Insurance  Oo.  v,  Rlchey,  supra ; 
Struzewskl  v.  Insurance  Co.,  226  N.  Y.  338, 
123  N.  E.  661;  Insurance  Co.  t.  Schulman, 
140  Tenn.  481,  205  S.  W.  315. 

[3]  Furthermore,  we  are  of  the  opinion 
that  there  Is  a  fatal  variance  between  the 
allegations  and  the  proof.  The  most  favor- 
able view  which  can  be  indulged  In  behalf 
of  the  petition  upon  which  appellee  sought 
relief  and  recovered  judgment  Is  that  It 
states  a  cause  of  action  against  appellant 
because  appellant's  agent,  Austin,  failed  to 
renew  the  written  policy  of  insurance  Issued 
the  5th  day  of  May,  1918,  to  expire  on  the 
5th  day  of  May,  1919;  such  renewal  having 
been  requested  of  the  agent  Austin  by  ap- 
pellee, and  the  request  having  been  acceded 
to  and  the  premium  for  the  renewal  having 
been  accepted  by  the  agent  There  Is  no 
proof  in  the  record  commensurate  with  the 
allegation  just  above  stated.  The  proof 
shows  that  no  definite  understanding  for  re- 
newal of  the  policy  was  bad,  and  no  pre- 
mium was  tendered  or  paid.  It  is  true  that 
a  policy  of  Insurance  may  be  renewed,  un- 
der certain  circumstances,  without  the  pay- 
ment of  renewal  premium  and  without  the 
issuance  of  a  renewal  policy,  notwithstand- 
ing the  rules  of  the  company  restrict  such 
renewals  to  written  transaction,  but  the  cir- 
cumstances of  this  case  do  not  result  in  such 
legal  effect.  The  evidence  reflects  a  more 
or  less  indefinite  Inquiry  by  appellee,  made 
some  time  before  the  policy  expired,  as  to 
whether  or  not  the  property  was  covered  by 
insurance,  and  in  the  same  connection  the 
agent  was  told  that  appellee  desired  that 
the  property  should  be  kept  insured  continu- 
ously. Almost  11  months  thereafter  the 
property  was  destroyed  by  fire,  and  to  say 
tliat  it  was  insured  at  the  time  of  its  destruc- 
tion would  be  to  construe  the  above-men- 
tioned expressions  of  inquiry  and  desire,  to- 
gether with  the  replies  of  the  agent.  Into 
a  binding  contract,  notwithstanding  the 
agreement  arising  at  the  time.  If  it  be  con- 
ceded that  one  did  arise  from  what  was  said 
and  done,  was  left  in  parol  without  the  pay- 
ment or  tender  of  premium  for  a  period  of 
nearly  ten  months  after  tlie  last  written  poli- 
cy had  expired,  although  the  policy  ap- 
proaching expiration  when  the  inquiry  was 
made  was  in  writing  and  contained  an  ex- 
press provision  that  it  should  be  renewed 
only  by  written  renewal.  Besides,  such  con- 
struction of  the  evidence  would  also  leave 
out  of  account  appellee's  positive  testimony 
that  he  had  no  understanding  with  the  agent 
except  that  arisins  from  the  conversation  in 


1912  at  the  time  the  property  was  first  in- 
sured. 

Further  discussion  Is  imnecessary.  The 
authorities  In  this  state  and  the  great  weight 
of  authority  everywhere  being  to  the  effect 
that  the  facts  established  in  this  case  im- 
pose no  liability  whatever  upon  appellant, 
the  trial  court  should  have  Instructed  a  ver- 
dict as  i-equested  by  appellant  Accordingly, 
it  Is  our  duty  to  reverse  the  judgment  of  the 
court  l>eIow  and  here  render  Judgment  for  ap- 
pellant. 


BLACK,  Mayor,  at  al.  v.  LAMBERT,  Con'i 
•t  al.     (No.  6668.)* 

(Court  of  CSvil  Appeals  of  Texas.     San  An- 
tonio.    Nov.   16,   1921.     Rehearing 
Denied  Dec.  14,  1921.) 

1.  Offleers  «s>82— lajunction  lavakad  to  pro- 
tect pouesalon  of  oHloers,  bot  not  to  try 
titlo. 

The  writ  of  injunction  cannot  be  used  to 
try  title  to  an  ofBce,  but  can  be  invoked  to 
protect  the  possession,  even  of  de  facto  offi- 
cers, against  the  acts  of  intruders  upon  such 
possession. 

2.  Offloer*  «=9S2— Healtli  ofioor  to  protoct  of- 
floe  liy  Injunction. 

A  health  officer  ol  a  city  under  conunissiou 
form  of  government,  holding  over  after  the  ex- 
piration of  his  term,  was  entitled  by  injunction 
to  protect  his  possession  of  the  office  from  one 
claimed  to  have  been  not  duly  appointed  and 
qualified  to  hold  the  position. 

3.  Otncers  ®=b82— Officer  protecting  posses- 
sion of  office  only  proper  plaintiff. 

A  health  officer  of  a  city  under  commission 
form  of  government  alone  could  prosecute  a 
suit  to  protect  his  possession  of  the  office  by 
injunction  from  one  not  duly  appointed  and 
qualified  to  hold  the  position. 

4.  Officers  ®=>82— Burden  rested  on  officer  pro- 
tecting office  by  Injunction. 

The  burden  rested  on  one,  seeking  by  in- 
junction to  protect  his  possession  of  an  office 
from  on"claimed  to  have  been-  not  duly  ap- 
pointed and  qualified,  to  establish  that  he  was 
lawfully  in  possession  of  the  office,  and  that 
others  were  nnlav-fnliy  endeavoring  to  oust  liim. 
or  to  interfere  with  him  in  the  performance  of 
the  duties  of  the  office,  and  such  burden  did 
not  shift. 

5.  Offleers  <s=»82->City  commissloher  oouM  pre- 
vent Interference  with  duties  by  lajiinotloii. 

If  a  commissioner  of  a  dty  under  cojnmis- 
sion  form  of  government  had  fall  charge  and 
control  of  matters  of  sanitation,  and  such  au- 
thority clothed  him  alone  with  the  power  to 
name  a  physician  who  should  have  charge  of 
the  health  of  the  city,  and  the  mayor  and  oth- 
er commissioners  were  interfering  with  him  in 
the  execution  of  his  duties  by  unlawfully  at- 
tempting to  appoint  a  physician,  injunction  was 
the  proper  remedy. 


^csFor  other  casss  see  same  topic  and  KKY -NUMBER  lu  all  Key-Numbsred  Dlcesta  and  Indexes 
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9.  Maaielpal  oorperatlons  «=9l9l  —  "HeattV 

offlMr  to  Im  appoiBt«it  by  mayor,  unl  not 

commltsioBer  of  "sanitation." 
A  physician  is  not  a  necessary  member  or 
employee  of  the  department  of  sanitation, 
parks,  and  public  property  of  the  city  of  San 
Antonio,  since  all  duties  of  the  department  can 
be  performed  by  a  layman;  the  words  "health" 
and  "sanitation"  not  being  synonymous,  and 
the  latter  merely  being  a  protector  of  the  for- 
mer, and  the  mayor,  as  chairman  of  the  board 
of  health,  has  the  right  to  appoint  the  city 
physician,  under  Sp.  Acta  2Stb  Leg.  (1903)  c. 
44,  as  amended  by  Sp.  Acts  30th  Leg.  (1007)  c. 
70,  and  Sp.  Acts  32d  Leg.  (1911)  c.  102,  and 
amendments  adopted  by  the  people  of  the  city, 
making  the  mayor  the  head  of  the  board  of 
health,,  it  being  the  intention  of  the  charter 
to  give  each  departmental  head  the  right  to 
name  those  as  employees  to  whom  he  must 
look  for  the  efficiency  and  success  of  the  ad- 
ministration of  the  affairs  of  his  department, 
in  view  of  Rev.  St.  arts.  4640,  4541,  and  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  1096d. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Health.] 

7.  Municipal  oorporatlons  «s>l3l— Mayor  of 
otty  under  eommisaion  form  of  govaniaient 
nominates  all  appointive  ofllcars. 

The  charter  of  the  city  of  San  Antonio — 
Sp.  Acts  28th  Leg.  (1908)  c.  44,  as  amended 
by  Sp.  Acts  30th  Leg.  (1907),  c.  70,  and  Sp. 
Acts  32d  Leg.  (1011)  c.  102,  and  amendments 
adopted  by  the  people  of  the  dty— ^ves  the 
mayor  the  right  to  nominate  all  the  appointiye 
officers. 

S.  Mnnieipal  corporations  «=3i77— City  anthor- 
iied  by  ortinanee  to  oraate  boani  of  bealtii. 

TTnder  its  charter,  the  dty  of  San  Antonio 
was  anthorized  by  ordinance  to  create  a  board 
of  health,  in  view  of  Sp.  Acta  28th  Leg.  (1903) 
«:  44,  as  amended  by  Sp.  Acts  80th  Leg.  (1907) 
€.  70,  and  Sp.  Acta  82d  Leg.  (1911)  c.  102,  and 
amendments  adopted  by  the  people  of  the  dty. 

9.  Municipal  oorporatlons  «=pl3l— Mayor  of 
elty  neatt  not  abide  by  apreement  to  arbi- 
trate. 

Mayor  of  city  of  San  Antonio  was  not  ob- 
ligated to  abide  b^  an  agreement  to  arbi- 
trate, when  a  controversy  arose  between  him 
and  commissioner  of  sanitation  as  to  which  one 
had  the  right  to  nominate  the  public  health  of- 
ficer; the  mayor  having  no  authority  to  ar- 
bitrate rights  which  are  given  by  the  chatter 
of  the  city. 

Appeal  from  District  Court,  Bexar  Coun- 
ty: Robert  W.  B.  Terrell,  Judge. 

Suit  by  Ray  Lambert,  Ommissioner  of 
Sanitation,  Parka,  and  Public  Property,  and 
anotber,  against  O.  B.  Black,  Mayor  of  the 
City  of  San  Antonio,  and  others.  Judgment 
for  plaintUIs,  and  defendants  appeal.  Re- 
versed and  remanded. 

T.  H.  Rldgeway,  R.  L.  Marshall,  and  John 
Bebom,  all  of  San  Antonio,  for  appellants. 

(jeorge  R.  Gillette  and  Robert  J.  McMil- 
lan, Ixttb  of  San  Antonio,  for  appellees. 


LAMBSRT  106 

S.W.) 

FLY,  C.  J.  This  Is  a  suit  Instttuted  by 
Ray  Lambert,  commissioner  of  sanitation, 
parka,  and  pubUc  property,  and  Dr.  W.  A. 
King,  city  health  ofiicer,  against  0.  B.  Black, 
mayor  of.  the  elty  of  San  Antonio,  William 
C  Bieden,  commissioner  of  streets  and  pub- 
lic improvements,  John  P.  PfeifFer,  commis- 
sioner of  taxation,  Phil  Wright,  commission- 
er of  fire  and  police,  and  Dr.  L.  L. .  Shrop- 
shire, wherein  it  is  alleged  that  the  commis- 
sion form  of  goverument  was  adopted  in 
1014,  to  talce  effect  June  1,  1915,  by  the  dty 
of  San  Antonio,  and  that  since  that  date  the 
affairs  of  said  city  have  been  operated  and 
conducted  under  such  commission  govern- 
ment; that  during  all  the  time  since  the 
adoption  of  such  form  of  government  until 
June  1,  1021,  the  several  administrations  of 
the  city  government  have  distributed  the  ex- 
ecutive and  administrative  duties  and  pow- 
ers among  the  several  departments,  and  the 
dty  health  officer  has  at  all  times  belonged 
to  the  department  of  sanitation,  parks,  and 
public  property,  "such  being  the  natural  and 
lawful  departmental  assignment  of  the  func- 
tions exercised  by  him."  It  was  further  al- 
leged that  Ray  Lambert,  aa  commissloher 
of  that  department,  has  "under  his  special 
charge  the  care  and  maintenance  of  sanita- 
tion" of  San  Antonio,  and  that  the  dty 
health  officer  is  the  chief  sanitary  officer  of 
the  city,  and  is  a  necessary  part  of  the  de- 
partment of  sanitation,  and  that  all  his  du- 
ties and  functions  appertain  thereto;  that 
said  Ray  Lambert  has  the  right  to  propose 
and  nominate  the  dty  health  officer,  and 
that  Dr.  W.  A.  King  has  been  and  is  now  thr 
duly  appointed  and  qualified  health  officer, 
and  has  the  right  to  hold  such  office  until 
his  su'ccessor  ie  duly  nominated  by  the  com- 
missioner of  the  sanitation  department  and 
confirmed  by  the  board  of  commissioners. 

It  was  alleged  that  a  controversy  had' 
arisen  between  Lambert  and  the  mayor  and 
two  commissioners,  one  party  to  tiie  con- 
troversy claiming  that  Lambert  had  the  au- 
thority to  nominate  the  health  officer,  and 
the  other  that  the  mayor  had  that  authority, 
and  that  it  had  been  agreed  that  the  con- 
troversy be  submitted  to  arbitrators,  a  ma- 
jority of  whom  decided  that  Lambert  had 
the  right  to  nominate;  but  the  mayor  aft- 
erwards placed  Dr.  L.  L.  Shropshire  before 
the  board  for  the  nomination,  and  by  the 
votes  of  the  mayor  and  Commissioners  Rie- 
den  and  Pfelffer  an  attempt  was  made  to 
confirm  such  nominatl<»i.  That  Commis- 
sioner Lambert  then  nominated  Dr.  W.  A. 
King,  and  his  nomination  was  rejected  by 
a  majority  of  the  board  of  commissioners, 
and  Dr.  Shropshire  was  declared  to  be  cm- 
firmed  as  dty  health  officer.  Appellees 
sought  a  temporary  liljunction  to  prevent 
appellants  from  Interfering  in  any  manner 
with  the  charge  and  supervision  of  the  san- 
itary department,  or  with  Dr.  King  in  the 
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discharge  of  his  duties,  and  that  on  a  final 
bearing  the  temporary  injunction  be  made 
permanent.  An  order  was  made  granting  a 
temporary  Injunction,  and  from  that  order 
this  appeal  was  perfected. 

[1-3]  The  writ  of  injunction  cannot  be 
used  to  try  title  to  an  office,  but  the  remedy 
by  an  Injunction  can  be  invoked  to  protect 
the  ix>ssession  even  of  de  fttcto  officers 
ngalnst  the  acts  of  Intruders  upon  such  pos- 
.session.  Callaghan  v.  Tobln,  40  Tex.  Civ. 
App.  441,  90  S.  W.  328.  The  allegtitlons  in 
the  petition  show  tliat  Dr.  King  was  at 
least  the  de  facto  health  ofBcer  of  the  city 
of  San  Antonio,  and  the  Constitution  of  Tex- 
as, in  fixing  the  duration  of  all  offices,  not 
otherwise  fixed  at  two  years,  also  provides 
that  "all  officers  within  this  state  shall  con- 
tinue to  perform  the  duties  of  th^r  offices 
until  their  successors  shall  be  duly  quali- 
fied." The  allegations  of  appellees'  petition 
Show  a  case  of  the  occupant  of  an  office 
holding  over  after  the  expiration  of  two 
.vears,  under  the  constitutional  provislOTi  last 
ouoted,  who  seeks  to  protect  his  possession 
of  the  office  from  one  claimed  to  have  been 
not  duly  appointed  and  qualified  to  hold  tbe 
position.  Dr.  King  was  undoubtedly  a  pro^ 
er  party  to  the  suit  Indeed,  he  could  alone 
have  prosecuted  the  suit  Oalla«^uut  v.  To- 
bln, herein  cited;  Callaghan  v.  Irvha,  40 
Tex.  Olv.  App.  453,  90  S.  W.  385. 

[4]  OPhe  burden,  as  a  matter  of  course, 
rested  on  applicants  for  the  writ  of  Injunc- 
tion to  establish  the  fact  that  Dr.  King  was 
lawfully  in  possession  of  the  office  he  occu- 
pied, and  that  others  were  unlawfully  en- 
deavoring to  oust  him  or  Interfere  with  lilm 
in  the  performance  of  the  duties  Incident  to 
the  office.  This  burden  did  not  shift,  but 
at  all  times  rested  on  the  applicants  for 
equitable  aid  and  assistance,  and  they  are 
not  entitled  to  relief,  unless  that  burden  has 
been  assumed  and  fully  met. 

[5,  i]  If,  as  alleged  in  the  petition.  Com- 
misstcmer  Lambert  has  full  charge  and  con- 
trol of  matters  of  sanitation  in  the  city  of 
San  Antonio,  and  such  authority  clothes  him 
alone  with  the  power  to  name  a  physician 
who  shall  have  charge  of  the  health  of  the 
dty,  and  the  mayor  and  other  commission- 
ers are  interfering  with  him  in  the  execu- 
tl(m  of  his  duties  in  counectlon  with  the 
sanitation  of  the  dty,  this  would  present  a 
case  in  wliich  Injunction  would  be  a,  proper 
remedy.  Under  the  charter  the  only  author- 
ity, apparent  or  otherwise,  granted  to  Com- 
missioner Lambert  to  appoint  a  health  of- 
licer,  is  paragraph  2  of  section  16,  which 
provides: 

"Each  member  of  the  commission  shall  have 
tbe  right  to  propose  and  nominate  all  employees 
in  the  department  under  his  special  charge,  un- 
less otherwise  provided,  but  all  such  nomina- 
tions shall  be  subject  to  the  confirmation  of 
the  commissioners  by  a  majority  vote  thereof.* 


No  such  officer  as  dty  health  officer  is 
mentioned  in  the  charter  of  the  city  of  San 
Antonio  as  .contained  in  the  Special  Laws  of 
the  Twenty-Eighth  Legislature  (1903)  p.  322, 
as  amended  by  the  Special  Laws  of  the 
Thirtieth  Legislature  (1907)  p.  562,  by  chap- 
ter 102,  Special  Laws  Thirty-Second  Legis- 
lature (1911)  p.  878.  and  by  amendments 
adopted  by  the  people  of  San  Antonio,  at  an 
election  held  on  February  24,  1914. 

No  such  office  as  city  health  officer  being 
named  in  the  charter,  the  nomination  of  him 
cannot  be  claimed  by  the  commissioner  of 
sanitation,  parks,  and  public  property,  ex- 
cept on  the  ground  that  he  is  an  employee 
In  the  department  under  the  special  charge 
of  that  commissioner.  As  a  means  of  as- 
certaining who  could  be  jfToperlj  classed  as 
the  employees  of  a  city  department,  it  be- 
comes necessary  to  ascertain  what  the  par- 
ticular duties  of  the  commissioner  of  that 
department  may  be.  These  are  folly  and 
clearly  set  forth  in  the  amendment  of  1914, 
which  created  commission  government  and 
to  which  we  can  look  for  tbe  ascertalnmwit 
of  anch  duti^  In  paragraph  B  of  section  7 
of  the  charter  It  la  provided: 

"The  commissioner  of  aanitatioD,  parks  and 
public  property  shall  have  under  his  special 
charge  tbe  care  and  maintenance  of  sanitation. 
He  shall  have  control  of  all  parks  and  pleas- 
ure grounds,  water  courses  and  sewers,  the 
city  hall  and  market  houses,  with  the  grounds 
adjoining  the  same,  and  all  other  buildings  and 
grounds  belonging  to  or  controlled  by  tbe  dty: 
Provided  the  commissioner  of  fire  and  police 
(hall  have  charge  of  the  bnildinga  and  gronnds 
pertaining  to  bis  department:  Provided,  how- 
ever, he  Bhall  have  no  control  or  supervision 
over  the  improvement  or  maintenance  of 
streets.  He  shall  have  dtarge  of  and  supervi- 
sion of  all  cemeteries  in  or  belonging  to  the 
city  and  over  all  property  belonging  to  or 
used  in  connection  with  such  cemeteries.  He 
shall  perform  such  duties  as  may  be  prescrib- 
ed by  ordinance  for  the  maintenance  and  pro- 
tection of  all  pnblic  buildings  and  parks  and 
other  proper^  under  his  jarisdlctien." 

Those  are  the  duties  enjoined  and  the 
powers  and  authority  conferred  upon  the 
commissioner  In  question,  and  it  will  be  not- 
ed the  word  "health"  is  not  mentioned 
therein.  Sanitaticm  is  the  keynote  to  the 
powers  conferred  upon  the  commissioner,  as 
will  be  apparent  from  the  fact  that  he  has 
diarge  of  the  porks,  pleasure  grounds,  wa- 
ter courses,  and  sewers.  He  must  dispose 
of  the  garbage,  see  that  back  yards  and  al- 
leys are  kept  clean,  and  in  short  attend  to 
the  sanitation  of  the  dty.  These  precau- 
tions will  tend  to  protect  the  health  of  the 
citizens  of  the  city,  and  the  experienced 
commissioner  of  the  sanitation  department 
can  attend  to  these  dutlea  as  w^  without 
as  with  the  assistance  of  a  health  officer, 
and,  should  be  need  the  advice  and  counsel 
of  the  health  officer,  he  can  obtain   them 
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from  the  city  pUysUdan  or  health  officer  ap- 
pointed by  the  mayor,  just  as  be  can  obtain 
advice  from  a  dty  attorney  appointed  by 
the  mayor.  In  other  words,  a  health  officer 
is  not  essential  to  the  proper  care  and  main- 
tenance of  the  sanitation  department  of  a 
city.  Any  commissioner  of  sanitation  should 
know  that  garbage  should  be  rapidly  collect- 
ed and  disposed  of;  that  sewos  should  be 
kept  In  pr(q;ier«condltlaii ;  that  yards  should 
be  kept  dean;  that  water  should  not  be 
allowed  to  accumulate  and  stagnate,  produc- 
ing mosquitoes  and  flies.  All  these  duties 
can  be  as  well  performed  by  the  layman  as 
by  the  man  learned  in  medicine  and  hyglme, 
and  BO  health  or  h.ealth  officer  is  not  men- 
tiooed.  Hie  words  "health"  and  "sanita- 
tion" are  not  synonymous ;  the  latter  merely 
being  a  protector  of  the  former. 
'  Paragraph  8  of  section  7  of  the  amend- 
ment made  by  the  voters  of  San  Antonio  to 
the  charter  in  1014  provides  that— 

"The  mayor  shall  be  at  the  head  and  have 
charge  of  the  department  of  public  affairs  in 
general  and  shall  have  the  general  supervision 
and  oversight  of  all  departments  and  offices, 
officers  and  employees  of  the  city.  He  shall 
be  chairman  of  the  board  of  health.  •  •  • 
All  powers  and  duties  not  distributed  or  as- 
signed to  some  other  department  are  hereby 
assigned  to  the  mayor." 

The  only  mention  of  health,  in  defining 
the  powers  of  department  heads  In  the  char- 
ter, is  in  this  paragraph,  and  the  mayor  Is 
made  the  chairman  of  the  board  of  health. 
How  that  board  is  created  and  who  comiKMse 
it  is  not  disclosed  by  the  charter,  but  in  all 
ermts  the  mayor  is  placed  at  the  head  of 
a  board  to  whom,  without  doubt,  the  preser- 
vation and  protection  of  the  health  of  the 
city  is  c<«flded,  and  In  line  with  that  chair- 
manship the  mayor  ia  given  the  power  and 
authority  to  apjMlnt  the  only  medical  offi- 
cer named  in  the  charter,  the  city  pbysldan 
and  his  assistants.  Undoubtedly  the  mayor 
is  placed  at  the  head  of  a  boexd  that  has  in 
its  keeping  the  health  of  the  city,  and,  if  he 
is  to  be  held  responsible  for  the  general 
health  and  sanitation  of  the  dty,  he  should 
have  the  selection  of  the  officer  who  shall 
determine  the  measiures  necessary  to  prevent 
the  entrance  and  spread  of  smallpox,  bub(Mi- 
ic  plague,  typhoid  fever,  measles,  dlptheria, 
and  other  infectious  or  contagious  diseases. 
The  charter  in  terms  gives  the  mayor  the 
right  to  nominate  the  only  pbysldan  named 
in  the  charter.  In  contradlstLuctlon  to  the 
general  powers  given  to  each  member  of  the 
commission  to  propose  and  nominate  all  em- 
ployees in  the  department  under  his  special 
charge.  The  only  officers  that  can  be  ap- 
pointed tmder  the  dty  charter  are  those  to 
be  nominated  by  the  mayor ;  all  others  con- 
nected with  the  different  departments  are 
employees;  and  in  order  to  permit  the  pby- 
sldan, to  whom  is  intrusted  the  health  of 
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the  dty  of  San  Antonio,  to  be  appointed,  he 
must  assume  the  position  of  an  employee  of 
a  d^>artment  of  the  city  government 

It  is  dear  that  it  is  the  Intention  of  the 
diarter  to  give  to  each  departmental  head 
the  right  to  name  those  as  employees  to 
whom  he  must  look  for  the  effldency  and 
success  of  the  administration  of  the  affairs 
of  his  department ;  -  but  there  is  nothing  to 
Indicate  that  the  naming  of  the  physician 
who  has  In  his  hands  the  preservation  of  the 
health  of  the  Mty  and  the  prevention  and 
spread  of  disease  among  the  Inhabitants  is 
a  necessary  adjunct  to  the  department  of 
sanitation,  parks,  and  public  property,  but 
rather  It  would  seem  that  sudi  physician 
should  be  appointed  by  the  chairman  of  the 
board  of  health,  the  mayor  of  the  dty. 

Under  an  ordinance  enacted  in  1914,  aft- 
er the  adoption  of  the  commission  form  of 
govemm^rt,  the  board  of  health  named  in 
the  charter  was  provided  for,  to  consist  of 
four  physidans,  to  be  appointed  by  the  may- 
or, and  the  latter  and  city  health  officer  and 
dty  physician.  It  was  required  that  each 
member  of  the  boatd  should  be  a  pbysldan, 
except  the  mayor,  who  by  the  charter  was 
ocmsUtnted  chairman  of  the  board.  Section 
0  designates  the  authority  of  the  board  as 
tcXlawK 

"The  board  of  health,  in  addition  to  other 
powers  and  authority  and  for  the  purpose  of 
improving  the  health  and  sanitary  conditions 
of  the  city,  shall  make  and  establish  snch  rea- 
sonable sanitary  rules  and  regulations,  orders 
and  requirements,  as  the  board  may  deem  nec- 
essary or  expedient,  governing  the  construction, 
arrangement,  equipment,  management  and  con- 
duct of  slaughterhouses,  slaughter  pens  and 
stockyards;  bakeries,  eonfectionerles,  butcher 
shops  and  meat,  fish  or  poultry  markets; 
truck  farms  and  gardens,  and  markets,  stand* 
or  wagons  for  the  sale  of  fruit  and  vegetables; 
hotels,  restaurants,  lunch  stands  and  eating 
houses;  saloons,  dairies,  soda  fountains  and 
bottling  works;  and  every  other  and  similar 
place,  trade  or  business,  wherever  same  may  be 
located  within  the  limits  of  the  city,  where 
any  commodity  intended  for  food  or  drink 
for  human  beings  is  produced,  mannfaetured, 
prepared  for  use  or  for  sale,  sold,  offered  for 
sale  or  dispensed;  and  also  governing  in  like 
manner  each  and  every  snch  trade,  occupation 
or  business  though  located  without  the  corpo- 
rate limits  of  the  city  if  the  product  or  com- 
modities of  such  trade,  occupation  or  business 
be  intended  wholly  or  partly  to  he  thought 
into  or  used  or  sold  in  the  ci^." 

By  that  ordinance  the  board  is  given  the 
power  to  formulate  the  rules  for  sanitation 
of  the  dty,  subjed  to  their  revocation  or 
modification  by  the  mayor.  That  ordinance 
created  the  office  of  dty  health  officer  and 
defines  bis  duties  to  be  those  conferred  by 
the  laws  of  Texas  and  the  state  board  of 
health  or  any  state  officer  acting  under  state 
law,  and  instead  of  being  placed  under  the 
charge  and  subject  to  the  orders  of  the  corn- 
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mlssloner  of  sanitation,  parks,'  and  public 
property,  he  was  required  to  perform  ■what 
was  provided  by  ordinance  and  by  the  may- 
or or  board  of  health.  No  mention  of  the 
commissioner  of  sanitation,  parlis,  and  ptib- 
lic  properly  Is  made,  and  no  recognition  of 
his  authority  is  given.  It  seems  that  it  was 
expected  of  him  to  do  nothing  but  carry  out 
the  orders  of  the  boai^d  of  health  In  the 
"care  and  maintenance  of  sanitation"  ema- 
nathig  from  the  board  of  health  created  by, 
and  presided  over  by,  the  mayor.  The  char- 
ter merely  places  "under  his  special  charge 
the  care  and  maintenance  of  sanitation," 
and  does  not  confide  in  him  the  control, 
through  the  city  health  officer,  of  the  mo- 
mentous health  interests  of  the  city.  He 
needs  no  learned  member  of  the  medical  pro- 
fession to  advise  him  as  to  best  methods  of 
executing  the  orders  of  the  board  of  health. 
In  1909  a  statute  (Laws  1st  Ex.  Sess.  1909, 
c.  30)  was  passed  by  the  state  of  Texas  on 
the  subject  of  public  health,  In  wliich  a  state 
board  of  health  was  created,  and  provision 
fully  made  for  the  general  supervision  and 
control  of  all  matters  pertaining  to  the 
health  of  citizens  of  this  state,  and  provid- 
ing for  tike  study  and  prevention  of  conta> 
gious  and  infectious  diseases,  and  to  quar- 
antine and  prevent  their  entrance  from 
points  outside  the  state.  Title  66,  c.  1,  Re- 
vised Statutes.  In  that  law  uniformity,  har- 
mony, and  co-operation  were  sought  from 
the  different  county  and  city  health  officers, 
and  as  a  means  to  that  end  the  offices  of 
county  phjrsiclan  and  city  physicians  were 
abolished,  and  It  was  provided  that  they 
should  be  known  as  county  health  officer  and 
city  health  officer.  Article  4540.  aliolisbed 
the  office  of  dty  physician,  and  instead  cre- 
ated the  office  of  dty  health  officer,  to  be 
filled  by  a  competent  physician.  In  article 
4541  it  is  provided: 

"The  city  councU  or  the  dty  commissioners, 
as  the  case  may  be,  of  each  incorporated  city 
and  town  witliin  this  state  shall  elect  a  qualified 
person  for  the  office  of  city  health  officer  by 
a  majority  of  the  votes  of  the  city  council  or 
dty  commission,  as  the  case  may  be,  except  in 
cities  which  may  be  operated  under  a  charter 
providing  for  a  different  method  of  selecting 
dty  physicians,  in  which  event  the  office  of  city 
health  officer  shall  be  filled  as  is  now  filled  by 
the  dty  physician,  but  in  no  instance  shall  the 
office#f  dty  health  officer  be  abolished." 

That  is  the  general  law  of  the  state,  and 
after  Its  passage  no  such  office  as  city  physi- 
cian could  exist  in  the  state.  The  law  ap- 
plies to  every  Incorporated  city  or  town  In 
the  state,  whether  created  by  special  charter 
or  under  the  general  law  as  to  dtles  and 
towns,  and  Is  now  and  has  been  since  its 
enactment  in  full  force  and  effect.  When 
the  commission  government  was  adopted  In 
1914,  this  law  was  read  into  and  became  a 
part  of  It  The  statute  requires  the  health 
officer  to  t>e  elected  by  the  coundl  or  com-. 


mission,  unless  a  different  method  Is  pro- 
vided by  chartei',  and  no  dlfFerent  method  is 
prescribed  in  the  charter  of  San  Antonio.  If 
no  nomination  is  prescribed  In,  or  can  be 
inferred  from,  charter  or  statute,  then  any 
member  of  the  commission  oould  propose  a 
name,  and.  If  he  receives  a  majority  of  the 
commission,  he  will  become  the  duly  elected 
dty  health  officer.  There  Is  no  at^arent  con- 
flict between  the  charter  and*  the  statute  as 
to  the  manner  of  electing  a  dty  health  officer, 
both  providing  for  his  election  )yy  a  majority 
of  the  commission;  the  only  difficulty  raised 
in  this  case  being  as  to  how  the  name  of  a 
candidate  or  applicant  for  the  office  can  be 
placed  before  the  commission. 

It  might  be  c(»ceded,  as  contended  by  ap- 
pellees, that  under  the  authority  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  1096d,  which 
is  denominated  the  "Enabling  Act"  to  the 
"Home  Rule  Amendm«it"  to  the  Ck>nsUta- 
tion,  the  dty  of  San  Antonio  had  the  au- 
thority to  create  the  offices  of  dty  health  of- 
ficer and  dty  physidan ;  still  this  concesslcHi 
would  shed  no  light  on  the  question  as  to 
trhom  bdonged  the  privilege  of  nomiuatliig 
the  city  health  officer,  for  the  (Hrdlnance  cre- 
ating the  office  of  dty  health  officer  does  not 
provide  any  method  for  his  nomination  and 
selection.  Resort  must  still  be  had  to  the  cliar- 
ter  and  the  ordinances  passed  thereunder  to 
ascertain  the  nominating  power,  for  through 
them,  If  at  all,  the  creation  of  officers  and  the 
manner  and  mode  of  selecting  them  have  been 
prescribed.  Neither  charter  nor  ordinance 
has  Indicated  the  officer  who  shall  nominate 
the  city  health  officer,  but  It  seems  more  rea- 
sonable to  give  this  power  to  the  officer  at 
the  head  of  the  health  department  rather 
than  to  one  who  is  merely  the  agent  to  exe- 
cute the  regulations  of  the  board  of  health 
as  to  the  matters  of  sanitation.  The  health 
departmeni:  at  all  times  demands  the  serv- 
ices of  the  health  officer,  while  the  sanitation 
department  has  its  duties  fully  prescribed  by 
the  board  of  health  and  has  the  ministerial 
burden  of  performing  those  duties. 

[7]  It  must  l>e  kept  In  mind  that.  If  the 
dty  physician  named  in  the  charter  is  not  the 
dty  health  officer,  then  the  city  health  officer 
Is  an  employee  under  the  terms  of  the  char- 
ter and  not  an  officer,  and  there  Is  no  prcriil- 
bltiton  In  the  charter  against  the  mayor  ap- 
pointing employees  appertaining  to  his  de- 
partment, but  under  paragraph  2  of  section 
16,  being  a  member  of  the  commission,  he 
would  have  the  right  to  propose  and  nomi- 
nate all  employees  in  the  department  under 
his  spedal  charge,  which  Is  the  department 
of  public  affairs  in  general.  In  addition  to 
that  power  the  charter  gives  him  the  right  to 
nominate  all  the  appointive  officers  who  are 
named.  Brown  v.  Chr  (Tex.  Civ.  App.)  187 
S.  W.  381.  In  that  case  It  was  held  that  to 
deprive  the  commissioner  of  fire  and  police 
of  the  power  to  appoint  the  chief  of  police 
and  policemen  could,  and  doubtless  would» 
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render  bis  department  weak  and  Inefficient 
It  appeals  to  the  reason  of  any  one  that  the 
head  of  the  department  of  police  and  fire 
should  have  the  right  to  select  the  members 
of  his  department,  If  he  Is  to  be  held  respon- 
alble  for  its  proper  functioning  in  the  public 
service.  This  is  tme  as  to  all  employees 
of  the  department  of  sanitation,  but  there  is 
no  basts  In  charter,  ordinance,  or  statute  for 
the  claim  that  the  city  health  officer  should 
be  an  apiMintee  of  the  commissicmer  of  sani- 
tation In  order  to  obtain  more  efTective  serv- 
ice from  thiat  department.  Rather  he  should 
be  a  member  of  the  health  department  under 
the  control  of  the  mayor  and  the  board  of 
bealth,  of  which  the  mayor  is  the  chairman. 

[I]  A  i>ectiliar  and  anomalous  condition  of 
affairs  would  arise,  if  the  health  officer 
is  an  employee  of  the  commissioner  of  san- 
itation. In  that  the  employee  as  a  member  of 
the  board  of  health  would  be  engaged  in 
formulating  rules  and  regulations  for  the  gov- 
emmmt  of  the  commissioner  in  matters  of 
sanitation.  No  such  ludicrous  and  farcical 
state  of  affairs  can  be  contemplated.  Under 
the  ordinance  the  duties  prescribed  for  the 
health  officer  are  Independent  of,  and  in  no 
wise  under  the  control  of,  the  commissioner 
of  sanitation,  parks,  and  public  property. 
The  duties  of  the  bealth  officer  are  formulat- 
ed and  laid  down  by  the  board  of  health,  of 
which  the  mayor  Is  the  head.  There  is  no 
conflict  between  the  provisions  of  the  ordi- 
nance creating  the  board  of  health  and  the 
charter.  It  is  contemplated  that  it  shall  be 
created. 

Dr.  W.  A.  King  Is  in  the  position  <^  city 
bealth  officer  by  virtue  of  a  nomination  by 
Mayor  Bell,  made  to  the  commissim  on  June 
5,  1919,  and  while  it  is  alleged  by  appellees 
that  the  nomination  was  made  with  the  ap- 
proval and  consent  of  Commissioner  Lam- 
bert, the  evidence  does  not  sustain  such  al- 
legation, but,  on  the  other  band,  shows  that 
Mayor  Bell  made  it  on  his  own  initiative. 
On  May  23,  1921,  It  was  sought  to  ravoid  the 
action  of  the  mayor  oa  June  6, 1919,  and  fore- 
stall and  anticipate  any  action  of  the  new 
administration,  which  was  elected  by  the  peo- 
ple on  May  10, 1921,  and  was  soon  to  assume 
control  of  affairs,  by  Commissioner  Lambert 
naming  Dr.  King.  Dr.  King  had  been  nom- 
inated by  Lambert  for  the  first  time  la  1916. 
It  would  seem,  therefore,  that  the  nomination 
of  the  dty  health  officer  by  the  commissioner 
has  not  become  a  precedent,  as  is  claimed  In 
the  pleading,  the  facts  showing  the  nomina- 
tion of  the  bealth  officer  took  place  only  twice 
prior  to  1921,  under  the  commission  form  of 
government,  first  by  the  commissioner  and 
last  by  the  mayor. 

[I]  However  binding  the  moral  obligation 
might  be  ordinarily  to  abide  by  an  agreement 
to  arbitrate,  it  could  not  be  lefrally  binding  In 
tbls  case,  because  the  mayor  has  no  authority 
to  arbitrate  rights  which  are  given  by  the 
charter  of  the  dty.   A  court  of  law  and  equl- 
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1  ty  Is  the  only  tribunal  clothed  with  authority 
to  d«dde  such  matters  of  public  interest 
This  court  adheres  to  its  decision  in  the  case 
of  Brown  v.  Ilhr,  herein  dted,  to  the  effect 
that  one  of  the  main  purposes  of  the  com- 
mission form  of  government  was  to  restrict 
the  powers  of  the  mayor,  destroy  one-man 
government,  and  to  place  the  affairs  of  each 
department  of  the  city  government  in  the 
bands  of  a  responsible  agent  who  would  l>e 
reepcMidble  to  the  people  for  the  efficient  ad- 
ministration of  the  affairs  of  his  department. 
That  dedslon,  however,  only  holds  that  each 
commissioner  has  the  naming  of  the  employ- 
ees essential  to  the  administration  of  his  de- 
partment. Any  expressions  that  might  be 
construed  Into  a  holding  that  the  commission- 
er of  sanitation  would  appoint  the  city  physl- 
dan,  if  the  charter  had  not  given  the  ap- 
pointment to  the  mayor,  and  that  the  mayor 
could  nominate  none  except  the  appointive 
officers,  were  not  called  for  by  the  facts  of 
the  case,  and  are  not  in  keepitig  with  the  pro- 
vision of  the  diarter  which  gives  to  the  may- 
or, as  head  of  the  department  of  public  af- 
fairs in  general,  the  rigtat  to  propose  and 
nominate  all  employees  under  his  spedal 
charge.  That  the  mayor  is  a  member  of  the 
commission  is  fixed  in  paragraph'  1,  section 
7,  of  the  charter,  which  provides  that — 

"The  municipal  government  of  said  city  shall 
consist  of  a  board  of  commissioners,  composed 
of  a  mayor  and  four  commissioners,  who,  to- 
gether, shall  be  known'  as  the  commissioners 
of  the  dty  of  San  Antonio." 

The  only  vital  question,  therefore.  In  this 
case,  is  as  to  the  department  of  which  com- 
missioner should  the  dty  health  officer  belong, 
and,  as  hereinbefore  indicated,  we  think  he 
should  be  and  Is  attached  by  the  charter  to 
the  department  of  public  affairs  In  general, 
and  should  be  nominated  by  the  mayor. 
There  Is  no  provision  in  the  charter  for  a 
dty  health  officer  eo  nomine,  but.  If  It  he 
held  that  In  providing  for  a  dty  physidan,  it 
was  intended  that  he  should  be  the  dty 
bealth  officer,  then.  In  terms,  he  is  to  be 
appointed  by  the  mayor.  If,  however,  the 
office  of  dty  health  officer  was  created  by 
'ordinance  under  authority  of  the  Enabling 
Act  to  the  Home  Rule  constitutional  amend- 
ment that  ordinance  although  it  fails  to  name 
the  officer  to  whom  the  nomination  of  the  city 
health  officer  Is  confided,  still,  by  its  terms, 
creates  the  board  of  health,  as  well  as  the 
offices  of  secretary  of  the  health  division,  dty 
health  officer,  dty  physidan,  city  chemist  and 
bacteriologist,  and  their  powers  and  duties 
defined,  under  the  government  and  control  of 
the  mayor,  the  chairman  of  the  l>oard  of 
health.  In  that  ordinance  It  Is  provided  that 
every  appointive  officer,  agent,  servant,  and 
employee  of  the  dty  whose  duties  affect  or 
concern  the  health  or  sanitation  of  the  d^y 
or  the  care  of  the  sick  or  Injured  shall  bo 
subjiect  to  the  orders  of  the  board   or  the 
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particular  department  to  which  he  Is  as- 
signed. The  board  of  health  Is  authorized  to 
make  sanitary  rules  and  regulations  as  here* 
in  copied.  The  section  relating  to  the  dty 
health  oflScer  Is  as  follows: 

"The  office  of  dty  health  officer  is  hereby 
created,  and  the  salary  of  sucii  officer  fixed  at 
one  handred  and  fifty  ($150.00)  dollars  per 
month.  The  city  health  officer  shall  keep  regu- 
lar daily  office  hours.  The  dty  health  officer 
shall  perform  all  the  duties,  and  exerdse  all 
the  powers  and  discretion,  of  the  dty  health* 
officer  of  this  city  required  of  or  conferred  on 
him  by  any  laws  of  the  state  of  Texas,  and 
by  the  state  board  of  health,  or  by  any  state 
officer  acting  under  such  state  law,  and  in  ad- 
dition thereto  such  dty  health  'officer  shall 
perform  all  such  duties  and  exerdse  such  pow- 
ers with  regard  to  the  general  health  and  sani- 
tation of  the  dty,  and  also  sndi  other  profes- 
sional and  offidal  duties  as  may  now  or  here- 
after be  required  of  such  officer  by  dty  ordi- 
nance or  resolution,  by  the  mayor  or '  by  the 
board  of  health,  ^d  the  dty  health  officer  shall 
also  perform  all  such  other  duties  as  may  here- 
tofore by  ordinance  have  been  required  of  the 
dty  physidan:  Provided,  however,  that  the 
dty  health  officer  shall  not  be  required  to  per- 
form any  duty  which  by  this  or  any  ordinance 
subsequent  hereto,  or  by  any  order  of  the  board 
of  health  consistent  herewitii,  is  made  the  duty 
of  the  dty  physician." 

Nothing  Is  hinted  in  Qiat  ordinance  as  to 
the  city  health  officer  being  an  employee  of 
the  commissioner  of  sanitation,  parks,  and 
public  property,  but  erery  provision  In  It 
points  to  a  different  conclusion,  and  he  can 
much  more  reasonably  be  assigned  to  the  de- 
partment of  pubUc  affairs  In  general,  of 
which  the  mayor  Is  the  head,  and  Included  In 
which  la  the  board  of  health,  of  which  tb$ 
mayor  Is  chairman.  Logically,  the  dty 
health  officer  shonld  be  named  by  the  mayor, 
to  whose  department  the  duties  of  such  health 
officer  attach  and  appertain. 

The  Judgment  of  the  district  Judge  la  re- 
versed, the  order  issuing  a  temporary  Injunc- 
tion dissolved  and  set  aside,  and  the  cause 
remanded,  for  any  further  proceedings  found 
necessary  In  the  case.  In  consonance  with 
the  declsl(m  of  this  court 


MID-TEXAS    PETROLEUM    CO.   at   al.   v. 
COLCORO  et  al.     (No.  9803.) 

((3ourt  of  Civil  Appeals  of  Texas.     Fort 

Worth.    July  2,  1921.    Rehearing 

Denied  Oct.  15,  1921.) 

I.  Evidence  «s>46(i(7)— Oil  and  gas  lease  and 
•ubsaqaent  conveyances  heM  siiffloient  to 
admit  extraneous  evidence  of  Identity  of  land. 

An  oil  and  gas  lease  and  subsequent  con- 
veyances, induding  a  deed  of  partition  between 


parties  then  holding  the  lease  in  common, 
though  indefinite  and  uncertain  in  their  de- 
scriptive calls,  held  to  contain  references  au- 
thorizing the  connderation  of  extraneous  proof 
of  identity  of  the  land. 

2.  Partition  «=»&— PartWen  dead  batweM 
owners  of  lease  held  capable  of  being  ran> 
dered  certain  by  plat  and  other  evidence. 

A  partition  deed  between  parties  holding 
oil  and  gas  leases  in  common,  which  described 
the  Insed  land  as  102  acres  out  of  the  north 
part  of  the  B.  survey,  abstract  12,  and  160 
acres  out  of  the  south  part  of  250  acres  of  the 
T.  survey,  abstract  278,  described  in  the  orig- 
inal oil  and  gas  lease  between  parties  named, 
dated  March  21,  1917,  and  recorded  In  a  spec- 
ified volume  and  page,  as  shown  in  a  plat 
therein  referred  to,  and  which  described  the 
land  allotted  to  the  parties  as  51  acres  out  of 
the  B.  tract  and  marked  No.  1,  etc.,-AeU  capa- 
ble of  being  rendered  reasonably  certain  by 
the  plat  referred  to,  together  with  other  calls 
and  evidence. 

3.  Estoppel  <S=»22(2)— Partiee  to  partition 
deed  estopped  to  deny  title  of  another  party, 
though  no  oonveyanoa  to  him  appeared. 

Where  a  partition  deed,  reciting  that  the 
parties  held  oil  and  gas  leases  to  the  property 
partitioned  in  common,  was  executed  by  one  of 
the  original  lessees,  and  by  the  other  original 
lessee  as  president  of  an  oil  and  gas  company, 
they  were  estopped  to  dispute  the  title  of  third 
party  to  deed,  though  no  conveyance  to  him 
was  shown. 

4.  Injunction  «=>35(2)— Suit  held  possessory, 
and  plaintiffs  entitled  to  raeover  on  proof 
of  their  possession  under  oil  and  gas  lease. 

A  suit  by  the  holders  of  an  oil  and  gas 
lease,  to  restrain  defendants  from  appropriatng 
to  their  own  nse  parts  of  the  surface  of  the 
leased  land,  was  possessory  in  character,  and 
plaintiffs  were  not  required  to  recover  alone  on 
the  strength  of  their  written  muniments  of 
title,  but,  in  the  absence  of  adequate  contro- 
verting proof,  could  recover  on  proof  of  thdr 
actual  possession  under  the  lease,  and  the 
drilling  of  one  or  more  producing  wells  with 
the  purpose  of  further  full  development,  es- 
pedally  where  one  of  the  defendants  was  an 
assignee  or  sublessee  of  part  of  the  leased  land, 
and  estopped  to  dispute  plaintiffs'  title. 

5.  Injunction  iS=»7— May  be  granted  under 
statute  regardless  of  existeaoe  of  legal  rem- 
edy. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4643,  authorizing  writs  of  injunction  where 
the  party  applying  therefor  is  entitled  to  the 
reUef  demanded,  and  such  relief  or  any  part 
thereof  requires  the  restraint  of  some  act 
prejudidal  to  the  applicant,  the  injured  party 
is  entitled  to  an  injunction  regardless  of 
whether  he  has  a  legal  remedy  which,  under 
the  rules  applied  by  courts  of  equity,  would  re- 
quire a  denial  of  the  writ. 

6.  Mines  and  minerals  9=978(1)— Lease  held 
to  grant  right  to  use  suoh  part  of  surfaoe 
as  Is  reasonably  necessary. 

An  oil  and  gas  lease,  granting  the  right  to 
prospect  for  and  secure  the  oil  and  gas  under 
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the  leased  lutds,  earriea  with  it  the  right  to 
ase  Biich  part  of  the  surface  as  is  reasonably 
necessary  to  cecare,  develop,  and  care  for  the 
on  and  gas  produced. 

7.  Mines  and  minerals  9=a>SI— LessQr  not  an- 
thorizsd  to  grant  right  to  third  persons  to 
■ss  shore  In  drilling  In  bed  of  adjoining  rivor. 

The  owners  of  an  oil  and  gas  lease  coTer- 
ing  the  lands  adjoining  a  river  bad  a  right  to 
use  every  foot  of  the  surface  along  the  shore 
line  of  the  river  that  was  reasonably  neces- 
sary to  the  foil  development  of  the  various 
isands  shown  to  exist,  and  necessary  for  the 
care  and  prodnction  of  all  such  oil  and  gas  as 
might  be  found,  and  the  lessors  had  no  right  to 
grant  to  others  the  use  of  the  shore  in  drilling 
in  the  bed  of  die  river  wells  which  would  draw 
oil  and  gas  from  under  the  leased  premises. 

8.  Mines  and  minerals  ®=>8 1— Assignee  or  sab- 
lessee  of  part  of  premises  not  authorized  to 
grant  ase  of  snrfaoe  to  persons  irilllng  In 
bed  of  adjoining  river. 

Where  an  assignee  or  sublessee  of  part  of 
the  premises  covered  by  an  oil  and  gas  lease 
and  adjoining  a  river,  covenaitted  that  its  de- 
velopment of  the  land  should  be  full  so  as  to 
render  avaHaUe  the  greatest  amount  of  oil 
and  gaa  reasonably  obtainable,  and  that  it 
would  drill  all  such  offset  wells  as  were  neces* 
xary  to  protect  the  land  from  drainage.  It  could 
not  grant  to  others  the  right  to  use  the  shore 
of  the  river  in  drilUng,  In  the  bed  of  the  T*'w, 
wells. which  would  draw  oil  and  gas  from  the 
leased  premises. 

Appeal  from  DlBtrict  Court,  Yoong  Cionii- 
ty;  H.  P.  Weldon,  Judge. 

Suit  by  the  Mid-Texas  Petroleum  Company 
and  another  against  C.  F.  Coloord  and  oth- 
ers. From  a  jUlgment  for  plaintiffs  for  to- 
suffldent  relief,  all  parties  appeal.  Re- 
versed and  rendered  in  part,  and  afflrmed 
in  part 

John  W.  Woods,  of  Abilene,  and  Scbenck 
&  Trlplett,  of  Graham,  for  plaintlfCs. 

Bailey,  Nickels  &  Bailey,  of  Dallas,  and 
Marshall  &  King,  of  Graham,  for  defendants. 

CONNER,  C.  J.  The  appellants,  the  Mid- 
Texas  Petroleum  Company  and  the  Graham 
Oil  Syndicate,  instituted  this  suit  in  the  dis- 
trict court  of  Toung  county  on  the  2l8t  day 
of  April,  1921,  to  enjoin  O.  F.  Colcord,  J.  N. 
Graves,  O.  B.  Colquit,  M.  K,  Graham,  E.  W. 
Harrison,  the  Seaboard  Oil  &  Gas  Company, 
and  F.  H.  Corbin  from  appropriating  to  their 
own  use  certain  portions  of  the  surface  of 
40  acres  of  land  bordering  on  the  Clear  fork 
of  the  BniEos  river,  in  Young  county,  of 
which  it  was  alleged  the  plaintiffs  were  en- 
titled to  possession  as  the  owners  of  a  min- 
eral lease.  The  south  line  of  the  40  acres 
extends  from  its  southwest  comer  east  some 
8,836  feet  to  a  point  on  the  bank  of  the  river, 
from  which  jwint   the  Brazos  river  makes 


a  short  bend  to  the  north,  then  a  short  bend 
to  the  south,  then  e.  large  bend  to  the  west. 
The  west  line  of  the  40  acres  extends  north 
and  south  some  970  feet,  thence  east  1,167 
feet  until  It  reaches  the  river.  The  remain- 
ing line  follows  the  meanders  of  the  stream. 
The  40  acres  have  been  divided  Into  two 
tracts  of  20  acres  each,  designated  In  the 
evidence  as  the  north  and  south  20  acres. 
The  west  boundary  line  of  the  south  20  acres 
Is  approximately  316  feet  The  west  line  of 
tlie  north  20  acres  is  approximately  655  feet 
The  north  line  of  the  south  20  acres,  extend- 
ing from  the  west  line  of  the  40  acres  to  a 
point  on  the  river,  is  1,593  feet  The  north 
line  of  the  north  20  acres  has  already  been 
stated,  to  wit,  1,167  feet  as  also  the  south 
line  of  the  south  20  acres,  to  wit  3,836  feet 
A  study  of  these  outlines  will  show  that  the 
eastern  sectlffla  of  the  south  20  acres  con- 
sists of  a  long,  narrow  strip  of  land  existing 
between  the  bank  of  the  river  and  the  south 
line.  The  evidence  is  to  the  effect  that  the 
distance  between  the  south  line  and  the  river 
at  its  narrowest  point  Is  30  feet  and  at  its 
widest  point  275  feet  The  north  20  acres 
Is  claimed  by  the  plaintiff,  the  Mid-Texas 
Petroleum  C<anpany,  under  assignments  or 
subleases  to  be  hereinafter  referred  to.  The 
south  20  acres  is  claimed  by  the  defendant, 
the  Seaboard  Oil  &  Gas  Company,  under  an 
assignment  or  sublease  from  the  Mid-Texas 
Petroleum  Company. 

The  defendant  C.  F.  Colcord  and  others 
are  claiming  a  mineral  lease  from  the  state 
of  Texas  to  the  bed  of  the  river,  and  under 
an  assignment  or  lease  of  the  surface  from 
M.  K.  Graham,  the  original  lessor,  and  from 
the  Seaboard  Oil  &  Gas  Company,  to  locate 
upon  the  surface  of  the  north  and  south  20 
acres  drilling  rigs,  pipe  lines,  storage  tanks, 
etc..  In  order  to  drill  wells  for  the  produc- 
tion of  gas  and  oil  In  the  bed  of  the  river 
throughout  its  border  to  the  40  acres  In  con- 
troversy, and  this  suit  was  instituted  by  the 
plaintiffs  in  order  to  enjoin  the  defendants 
from  making  such  use  of  the  surface  of  the 
40  acres. 

Upon  the  presentation  of  the  plaintiffs'  pe- 
tition, which  was  duly  verified,  the  court 
on  April  21,  1921,  ordered  notice  to  be  issued 
to  the  defendants,  as  required  by  law,  com- 
manding them  to  appear  before  the  court  on 
April  29th  and  show  cause,  if  any  they  had, 
why  the  writ  of  injunction  as  prayed  for 
should  not  be  issued.  The  defendants  ap- 
peared and  answered  by  general  demurrers, 
a  general  denial,  and  specially  that  they 
would  not,  in  the  exercise  of  their  rights, 
do  or  permit  to  be  done  anything  which  would 
interfere  with  or  prevent  the  complete  per-  * 
formance  by  the  Seaboard  Oil  &  Gas  Com- 
pany of  any  duty  or  obligation  It  owed  to 
the  plaintiffs. 
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On  the  29th  day  of  April,  1921,  the  court 
heard  the  cause,  and,  after  considering  the 
pleadings  and  evidence  and  argument  of 
c6unscl,  entered  Judgment  granting  the  plain- 
tiffs' prayer  for  an  injunction,  so  far  as  it 
related  to  the  north  20  acres,  but  denied 
the  Injunction  so  far  as  It  related  to  the 
south  20  acres,  and  all  parties  have  prose- 
cuted this  appeal. 

The  principal  contention  of  the  appellees, 
Colcord  and  others,  Is  that  appellants  have 
shown  no  such  title  as  authorized  them  to 
maintain  this  suit  or  to  receive  the  relief 
that  was  granted  to  them.  This  contention 
necessitates  a  review  of  the  plaintiffs'  title. 
It  was  agreed  by  all  parties  that  M.  K.  Gra- 
ham was  the  owner  of  the  land  In  controver- 
sy, and  Is  the  common  source  of  title  for  the 
purpose  of  the  hearing  "subject  to  the  rights 
of  the  plaintlifs  and  defendants  as  disclosed 
by  the  evidence."  The  evidence  discloses 
that  on  the  8th  day  of  February,  1917,  M. 
K.  Graham,  joined  by  his  wife,  executed 
and  delivered  to  O.  B.  Colquit,  designated 
as  "lessee,"  a  mineral  lease  in  a  familiar 
form  to  347  acres  of  land  out  of  the  James 
Bolton  survey,  and  the  south  230  acres  of 
land  of  the  Sarah  Tankersley  survey,  "In- 
cluding all  from  top  of  first  river  bank  and 
containing  597  acres,  more  or  less."  The 
lease  granted  the  usual  privileges  of  entry, 
"laying  of  pipe  lines  and  building  tanks, 
I>ower8,  stations,  and  structures  thereon  to 
produce,  save,  and  take  care  of  the  produc- 
tion. To  the  grantors  was  reserved  a  royal- 
ty of  %  of  the  oil,  provided  for  the  payment 
of  $3Cio  per  year  fronb  each  producing  gas 
well,  and  by  its  terms  contemplated  that  the 
lessee  might  assign  all  or  any  portion  of  the 
lease. 

On  the  21st  day  of  March,  1917,  O.  B.  Col- 
quit executed  an  instrument  to  O.  B.  Col- 
quit and  J.  N.  Graves  purporting  to  convey 
of  the  lands  so  leased  to  Colquit,  by  Gra- 
ham and  wife,  102  acres  of  the  James  Bol- 
ton survey  and  150  acres  "out  of  the  south 
250  acres  of  the  Sarah  Tankersley  survey," 
giving  an  abstract  and  patent  numbers,  and 
"Including  all  from  the  first  or  top  river 
bank,  all  situated  in  the  county  of  Xoung, 
state  of  Texas." 

The  next  Instrument  purports  to  be  in  the 
nature  of  a  deed  of  partition  between  the 
Brazos  Qil  &  Gas  Company,  Leon  Huckins, 
and  J.  N.  Graves.  It  recites  that  the  parties 
named  "hold  in  common"  oil  and  gas  leases 
upon  the  lands  described  In  the  deed  from 
Graham  and  wife  to  O.  B.  Colquit,  further 
reciting  that  said  lands  were  "all  the  lands 
owned  by  M.  K.  Graham  In  said  surveys, 
leased  by  M.  K.  Graham  and  wife  Maude 
Graham  to  0.  B.  Colquit,  dated  the  8th  day 
of  February,  1917."  The  Instrument  further 
recites  that  the  particular  portion  of  the 
laud  last  above  described  to  be  partitioned 


between  the  parties  consists  of  "102  acres 
out  of  the  north  part  of  the  James  Bolton 
survey,  abstract  12,  for  150  acres  out  of  the 
south  part  of  the  250  acres  out  of  the  Sarah 
Tankersley  survey,  abstract  278,  both  of 
which  are  described  in  the  foregoing  lease 
from  Graham  and  wife  to  O.  B.  Colquit  and 
J.  N.  Graves,  dated  March  21,  1917,  and  re- 
corded In  volume  64,  p.  128,  Deed  Records 
of  Young  County,  Texas,  as  shown  In  the 
following  plat."  The  plat  here  referred  to 
is  not  Included  In  the  copy  of  the  instrument 
presented  in  the  statement  of  facts,  but  by 
succeeding  references  it  Is  to  be  Inferred 
that  the  plat  was  divided  into  one,  two,  three, 
and  four  sections;  and  to  the  Brazos  Oil 
&  Gas  Company  was  apportioned  51  acres 
out  of  the  northern  part  of  the  James  Bolton 
tract,  "above  described  and  marked  No.  1," 
and  85  acres  "near  the  center  of  the  150-acre 
tract  marked  No.  3  on  the  above  plat;"  that 
Leon  Huckins  should  have  as  his  part  "35 
acres  of  the  Sarah  Tankersley  tract  imme- 
diately south  of  the  80  acres  granted  to  HUck- 
ins  to  [by]  the  Brazos  Oil  &  Gas  Company, 
35  acres  out  of  the' Tankersley  tract  south 
of  the  partition  to  [by]  Brazos  Oil  &  Gas 
Company  to  J.  N.  Graves,  one-half  of  the 
102  acres  of  the  James  Bolton  tract  to  be 
divided  equally  between  the  Braaos  Oil  & 
Gas  Company  and  J.  N.  Graves." 

J.  N.  Graves  was  to  have  "the  south  51 
acres  out  of  the  James  Bolton  survey,  and 
marked  No.  2,  and  shall  likewise  have  35 
acres  out  of  the  south  part  of  the  160  out  of 
the  260  acres  Sarah  Tankersley  tract,  as 
shown  by  plat  above  and  marked  No.  4." 
This  Instrument  was  execultd  by  the  Brazos 
Oil  &  Gas  Company,  "by  O.  B.  Colquit,  presi- 
dent, J.  T,  Bowman,  secretary,"  and  by  Leon 
Huckins  and  J.  N.  Graves. 

The  next  Instrument  is  one  frran  Leon 
Huckins  and  wife  to  X>.  E.  Stimson.  The 
instrument  refers  to  the  lease  from  Graham 
and  wife  to  O.  B.  Colquit,  and  describes  the 
south  20  acres  of  the  Sarah  Tankersley  sur- 
vey by  metes  and  bounds  and  conveys  to 
Stimson  the  grantor's  Interest  to  (he  north 
80  acres  of  "the  above  described  tract  of 
250  acres." 

The  next  Instrument  Is  from  D.  E.  Stim- 
son to  the  Graham  Oil  Syndicate.  It  refers 
to  the  lease  from  Graham  and  wife  to  O.  B. 
Colquit,  describes  the  south  250  acres  of  the 
Sarah  Tankersley  survey  by  metes  and 
bounds,  and  recites  that  Stimson  Is  "the 
present  owner  of  said  lease  and  all  rights 
hereunder  are  incident  thereto,"  and  bar- 
gains, sells,  and  transfers  "all  rights,  title, 
and  interest  of  the  original  lessee  and  pres- 
ent owner  In  and  to  said  lease  and  rights 
thereunder  so  far  as  it  covers  the  north  4C 
acres  of  the  80  acres  of  the  said  south  250 
acres  out  of  said  Tankersley  survey."  The 
instrument  contains  the  grantor's  covenant 
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that  he  was  the  owner  and  bad  the  right  to 
seU. 

The  next  conveyance  Is  from  the  Graham 
Oil  Syndicate  to  the  Mid-Texas  Petroleum 
Company.  It  conveys  to  the  latter  company 
the  personal  property  therein  referred  to  and 
"the  north  40  acres  of  the  south  250  acres 
of  the  Sarah  Tankersley  survey,  in  Young 
county,  Tex.,  being  the  same  40  acres  de- 
scribed in  assignments  of  oil  and  gas  lease 
transferred  to  said  Graham  Oil  Syndicate 
by  D.  B.  Stimson  on  the  12th  day  of  March, 
1921."  It  provides  that  the  Petroleum  Com- 
pany should  pay  to  the  grantor  five  six- 
teenths of  all  oil  and  gas  thereafter  pro- 
duced from  the  premises,  at  its  own  expense 
finish  well  then  located  on  said  leasehold 
premises  to  the  "McClusky  sand,"  and  drill 
three  additional  wells,  "together  with  such 
offset  wells  as  may  be  necessary  in  order  to 
fully  comply  with  the  terms  of  the  original 
lease  described  in  the  assignment  from  D. 
E.  Stimson  to  the  Graham  Oil  Syndicate 
above  referred  to."  The  instrument  covered 
other  provlslcms  not  thon^t  to  be  matertal 
to  our  disposition  of  the  question. 

The  next  Instrument  Is  one  executed  by  the 
appellant,  the  Mid-Texas  Petroleum  Company 
to  the  appellee,  the  Seaboard  Oil  &  Gas  Com- 
pany. It  refers  to  the  assignment  from  the 
Graham  Oil  Syndicate  and  the  page  of  its  rec- 
ord, and  to  the  lease  executed  by  Graham 
and  wife  and  Its  record,  and,  for  a  consid- 
eration of  $7,250,  to  be  paid  out  of  the  pro- 
ceeds of  the  oU  produced  by  the  Seaboard 
Oil  &  Gas  Company,  and  the  further  consid- 
eration of  one-^ghth  of  all  the  M  and  gas 
produced  by  that  company,  conveys  or  as- 
signs, uiwn  the  terms  stated,  the  south  one- 
half  of  the  40  acres  of  the  south  250  acres 
of  the  Sarah  Tankersley  survey,  assigned  by 
the  Graham  Oil  Syndicate  to  the  Mid-Texas 
Petroleum  Company.  The  Instrument  pro- 
vides that  the  Seaboard  OU  &  Gas  Company 
should,  within  the  time  stated,  drill  three 
wells  upon  the  20  acres  assigned  and  "drill 
all  necessary  offset  wells  to  properly  protect 
the  property  from  drainage."  It  was  fur- 
ther provided  that  the  assignee  should  use 
modem  means  and  equipment  in  drilling  and 
In  completing  the  wells  so  as  to  make  all 
paying  oil  sands  encountered  produce  the 
maximum  production  of  oil,  and  that,  "in 
the  event  of  the  drilling  of  any  offset  well 
to  any  deeper  pay  than  the  McClusky  sand, 
the  second  party  shall  likewise  protect  this 
lease  against  such  offset  well." 

The  foregoing  instruments  are  all  of  the 
written  muniments  of  title  in  plaintiffs  dis- 
closed by  the  statement  of  facts.  The  re- 
maining Instruments  relate  to  the  title  of 
defendants,  which  will  be  noted  later. 

[1-3]  While  the  descriptive  calls,  as  above 
given,  in  at  least  some  of  the  written  muni- 
ments of  appellants'   title,  if  pnaided,  are 


doubtless  so  Indefinite  and  uncertain  as  to 
render  the  instruments  containing  tixm  in- 
operative as  conveyances  of  any  land,  yet 
one  or  more  of  thera,  if  not  all  of  them,  con- 
tain references  which  authorize  the  consid- 
eration of  extraneous  proof  of  identity.  See 
cases  cited  in  6  Texas  Digest  of  Decisions, 
p.  179  et  seq.  This  is  particularly  true  of 
the  partition  deed  between  tbe  Qrazos  Oil  & 
Gas  Company,  J.  N.  Graves,  and  Leon  Huck- 
ius,  through  whom  appellants  claim.  As 
part  of  the  descriptive  call  in  that  instrument 
reference  is  made  to  a  subdivision  plat  made 
part  of  the  instrument,  and  which  was  be- 
fore the  trial  court,  but  which  tbe  parties 
have  omitted  from  the  record  before  us. 
Such  plat,  together  with  other  calls  and  evi- 
dence, may  have  rendered  reasonably  certain 
the  particular  part  of  tbe  Sarah  Tankersley 
survey  awarded  to  Leon  Huckins.  The  Judg- 
ment below  in  favor  of  appellants  as  to  the 
north  20  acres  would  seem  necessarily  to 
import  a  conclusion  on  the  part  of  the  trial 
court  that  the  appellants'  title  suflaclently 
supported  their  plea.  But  it  is  suggested  that 
no  previous  conveyance  to  Huckins  is  shown. 
This  is  true,  but  the  instrument  recites  that 
the  parties  thereto  own  the  land  "In  com- 
mon," and  it  is  executed  by  J.  N.  Graves,  one 
of  tbe  original  lessees,  from  Graham,  and 
by  the  other  original  lessee,  O.  B.  Colqult. 
as  prealdoit  of  the  Brazos  Oil  '&  Gas  Com- 
pany. They  thereby  acknowledge  Huckins* 
title,  and  are  now  estopped  in  this  action  to 
dispute  It 

[4]  It  Is  to  be  further  noted  in  this  connec- 
tion that  this  action  Is  not  one  in  trespass 
to  try  title  where  appellants  are  dependent 
alone  upon  the  strength  of  their  written 
muniments  of  title,  but,  on  the  contrary,  is 
one  possessory  In  Its  character,  appellants 
seeking  and  appellees  resisting  possession  of 
so  much  of  the  surface  as  is  necessary  to  the 
full  enjoyment  of  a  mineral  lease  of  the  lands 
to  which  appellants,  without  dispute,  are  and 
have  been  in  actual  possession,  claiming  un- 
der instruments  each  of  which  have  been  duly 
recorded,  emanating  from  the  common  source. 
Not  only  is  it  shown  that  the  appellant,  the 
Mid-Texas  Petroleum  Company  took  and  held 
actual  possession  of  the  40  acres  of  the  Sarah 
Tankersley  survey  under  the  assignment  to  It 
from  the  Graham  Oil  Syndicate,  but  also 
that  it  has  drilled  one  or  more  producing 
wells  on  .the  north  20  acres  in  controversy, 
with  the  purpose  of  its  further  full  develop- 
ment. Such  acts  of  possession  alone  are 
prima  facie  evidence  of  title  sufficient  to 
support  appellants'  action  in  the  absence 
of  adequate  controverting  proof,  and  this 
has  not  been  furnished  us.  The  suggestion 
here  made  applies  with  unusual  force  to  the 
appellee  Seaboard  Oil  &  Gas  Company,  for 
it  is  undisputed  in  the  evidence  that  it  took 
and  holds  actual  possession  of  the  south  20 
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acres  In  controversy  by  virtue  of  the  lease 
to  It  ftom  the  appellant  Mid-Texas  Petro- 
leum Company,  and,  In  accord  with  the 
terms  of  Its  lease,  has  drilled  several  produc- 
ing wells  and  is  substantially  in  the  position 
of  a  tenant,  which,  under  well-settled  rules 
of  law,  cannot  dispute  Its  landlord's  title. 
In  this  connection  we  further  observe  that, 
In  one  of  the  written  muniments  or  contract 
under  which  appellees  claim,  and  executed 
by  M.  K.  Graham  and  E.  W.  Harrison,  it  is 
recited  that  the  "Seaboard  Oil  &  Gas  Com- 
pany is  the  owner  of  a  certain  oil  and  gas 
lease  executed  by  M.  K.  Graham  to  O.  B.  Col- 
qult  on  February  8, 1917,  ♦  •  ♦  in  so  far 
as  the  said  lease  covers  the  sonth  250  acres 
of  the  Sarah  Tankersley  survey  ♦••  ac- 
cording to  plat  of  said  250  acres  made  March 
24,  1920,  and  recorded  In  said  deed  records." 
We  therefore  conclude,  on  this  branch  of 
the  subject,  that  appellants  cannot  be  denied 
the  relief  given  them  as  to  the  north  20 
acres,  or  refused  the  relief  they  sought  as  to 
the  south  20  acres,  on  the  mere  ground  that 
they  are  without  suflBdent  title. 

We  must  determine,  however,  the  further 
question,  presented  by  assignments  of  error, 
propositions,  etc.,  of  whether,  admitting  the 
sufficiency  of  appellants*  title,  the  evidence 
is  aadi  as  requires  the  relief  sought  by  ap- 
pdlants.  The  right  of  appellee  Coloord  and 
others  to  use  the  shore  surface  of  the  land 
in  controversy  for  the  purpose  of  drilling 
and  producing  oil  weUs  in  the  bed  of  the 
Brazos  river  Immediately  adjacent,  is  based 
upon  written  instruments  so  authorizing  and 
executed  by  M.  K.  Graham  and  the  Sea- 
board Oil  &  Gas  Company.  Thereunder,  if 
permitted,  appellees  would  have  the  privi- 
lege of  using  the  shore  surface  of  the  appel- 
lants' lease  for  drilling  rigs,  steam  and  wa- 
ter pipes,  and  storage  tanks  necessary  to  the 
production  of  oil  in  the  river  bed.  In  ad- 
dition to  the  written  evidences  already  re- 
ferred to,  we  have  before  us  only  the  oral 
testimony  of  five  witnesses.  Mark  IiOgan,  E. 
G.  Allen,  and  W.  R.  Timmons  testified  in  be- 
half of  appellants.  M.  K.  Graham  and  C. 
P.  Colcord  testified  In  behalf  of  the  appd- 
lees.  The  oral  testimony  will  not  be  fully 
quoted,  but  it  has  l)een  carefully  considered, 
and  we  think  it  must  be  said  that  the  tes- 
timony of  the  witnesses  in  behalf  of  appel- 
lants shows  without  dispute  that  there  are 
three  oil-producing  sands  under  the  territory 
in  controversy;  that  oil  wells  drilled  in  the 
river  from  its  shore  will  necessarily  be  with- 
in a  very  short  distance  of  the  short  line; 
and  thftt,  because  of  the  migatory  character 
of  oil  and  gas,  a  well  so  drilled  will  in  all 
probability  draw  as  great  a  quantity  of  oil 
from  the  oil  sands  under  appellants'  lease 
as  from  those  under  the  bed  of  the  river. 
It  will  be  remembered  that  the  lease  contract 
of  the  Seaboard  Oil  &  Gas  Company  from 
the  MId-Texafl  Petroleum  Company  specifi- 


cally provides,  among  other  things,  that  all 
such  offset  wells  as  are  necessary  to  protect 
the  territory  shall  be  drilled,  and  the  testi- 
mony of  appellants'  witnesses  further  show 
that  it  will  be  necessary  In  order  to  fully 
develop  and  utilize  the  tbree  oil  sands  men- 
tioned, and  for  the  drilling  of  necessary  pro- 
tecting offset  wells,  to  use  the  whole  of  the 
shore  surface,  and  that  the  use  of  such  shore 
surface  as  threatened  by  appellees  will  pre- 
vent the  drilling  of  necessary  offset  wells, 
and  that  storage  tanks,  etc.,  necessary  to  the 
production  and  preservation  of  oil  from  the 
bed  of  the  river  will  greatly  increase  the 
fire  hazard.  We  here  quote  a  part  of  the 
testimony  of  witness  Logan.    He  testified : 

"In  order  to  oorer  this  territory  (that  in 
controversy)  with  wells  and  operatioDS  on  the 
east  end  of  both  tracts  (the  north  and  south 
20  acres)  and  undertake  to  get  the  maximum 
production  from  the  sands  under  the  contracts 
under  which  we  hold,  we  woiild  need  every  foot 
of  the  surface  for  drilling  operations.  There 
is  a  great  deal  to  be  done  berides  locattng  der- 
ricks, oil  tanks,  water  tanics,  slush  pita,  etc 
We  are  compelled  to  take  care  of  the  oil  and 
it  is  necessary  to  lay  a  great  many  oil  pipe 
lines.  It  is  also  necessary  to  lay  gas  lines, 
water  lines,  steam  lines,  etc.,  and  the  east 
end  of  these  tracts  are  right  now  a  perfect 
network  of  lines  of  all  kinds,  and  we  will  have 
to  have  a  great  deal  more  sncfa  lines;  and,  in 
fart,  we  will  not  have  as  much  room_  on  the 
surface  as  we  should  have  for  economic  devel- 
opment and  to  protect  our  properties  against 
fires." 

The  other  witnesses  in  beiialf  of  appel- 
lants substantially  corroborated  Logan,  and 
the  testimony  of  the  witnesses  in  behalf  of 
appellees  is  entirely  silent  on  these  subjects, 
their  testimony  relating  to  wholly  different 
subjecte  immaterial  to  the  cme  now  dis- 
cussed. 

[S]  Such  a  state  of  the  evidence.  In  our 
Judgment,  not  only  supports  the  court's  or- 
der in  favor  of  appellants,  hut  also  requires 
the  like  relief  to  be  extended  to  them  as  to 
the  sonth  20  acres  In  possession  of  the  Sea- 
board Oil  &  Gas  Company;  our  statutes  on 
the  subject  (V.  S.  Tex.  Civ.  Stats,  art.  4643) 
authorizing  the  granting  of  writs  of  injunc- 
tion, among  other  instances,  "where  it  shall 
appear  that  the  party  applying  for  such  writ 
is  entitled  to  the  relief  demanded,  and  such 
relief  or  any  part  thereof  requires  the  re- 
straint of  some  act  prejudicial  to  the  appli- 
cant." As  construed  in  Sumner  v.  Craw- 
ford, 91  Tex.  129,  41  S.  W.  994,  and  in  oth- 
er cases  following  it,  this  statute,  when 
shown  to  apply,  enlarges  the  right  on  an  in- 
jured party  to  an  injnnctlon  and  renders  it 
available  and  effective,  regardless  of  wheth- 
er the  complaining  party  may  have  a  legal 
remedy,  whldi,  under  rul^  applied  by  courts 
df  equity,  would  require  a  daiial  of  the 
writ.     We  need   not   tberefbre   discuss   at 
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length  the  contention  that  appellants  wonid 
be  entitled  to  the  legal  remedy  of  a  suit  for 
damages  In  event  the  appellee,  the  Seaboard 
Oil  &  Cas  Oompany,  and  the  other  defendants 
should  perform  the  threatened  acts,  al- 
though, as  it  sectes  to  us,  the  evidence  shows 
'  that,  even  under  rules  administered  by  courts 
of  equity,  a  suit  for  damages  would  be  in- 
adequate. Indeed,  it  has  t>een.so  held  fre- 
quently in  cases  such  as  we  have  before  ns. 
See  Morri80n-De  Soto  Oil  &  Gas  Rights,  p. 
105 ;  Lindlay  v.  Raydure  (D.  C.)  239  Fed.  928 ; 
Gutrey  v.  Smith,  237  TJ.  S.  101,  35  Sup.  a. 
526,  59  L.  Ed.  856;  Westmoreland  &  Cam- 
bria  Natural  Gas  Co.  v.  De  Witt,  130  Pa. 
2,%,  18  AU.  724,  6  L.  R.  A.  731. 

[6-1]  Graham  and  wife,  the  owners  of  the 
fee  in  the  original  lease  to  O.  B.  Oolquit, 
only  granted  the  right  to  prospect  for  and 
secure  the  oil  and  gas  under  the  lands  made 
the  subject  of  lease.  While  the  grant  did 
not  in  terms  Include  the  surface,  It  never- 
theless carried  with  it,  and  attached  to  all 
the  subsequent  assignments  thereof,  the  fur- 
ther right  to  such  part  of  the  surface  as 
was  reasonably  necessary  to  secure,  develop, 
and  care  for  the  <Al  and  gas  produced.  Such 
a  right  and  privilege  was  necessary  to  the 
grant,  and  without  which  the  grant  would  be 
of  no  value.  This  is  true  whether  the  grant 
specifically  provides  for  such  privileges  or 
not.  The  rule  on  the  subject  is  thus  stated 
in  8  R.  C.  L.  S  128,  under  the  title  of 
"Deeds": 

"Generally  everything  is  deemed  to  pass 
which  la  necessary  to  the  proper  use  of  the 
property  conveyed." 

The  author  cites  in  a  footnote  a  great 
number  of  cases  in  support  of  the  text,  and 
we  feel  sure  that  this  construction  will  l>e 
accepted  without  further  discussion.  Appel- 
lants therefore,  we  think,  under  the  various 
rights  and  assignments  mentioned,  secured 
the  right  to  the  use  of  every  foot  gt  the  sur- 
face along  the  shore  line  of  the  Brazoz  riv- 
er that  is  reasonably  necessary  to  the  full 
developm^it  of  the  various  sands  shown  to 
exist,  and  necessary  for  the  care  and  pro- 
duction of  all  such  oil  and  gas  as  may  be 
found  through  the  processes  of  their  devel- 
opment   It  was  expressly  covenanted  by  the 


Seaboard  Oil  &  Gas  Company  that  the  devel- 
opment qf  the  south  20  acres  should  be  full 
so  as  to  render  available  the  greatest  amount 
of  oil  and  gas  reasonably  obtainable  from 
the  three  sands,  and  such  would  be  its  ob- 
ligation even  in  the  absence  of  a  specific 
covenant  to  that  effect.  See,  Orubb  v.  Mc- 
Afee, 109  Tear.  52*,  212  S.  W.  464,  and  many 
authorities  to  the  same  effect  that  might  be 
cited.  Not  only  did  the  obligation  of  full 
development  rest  upon  the  Seaboard  Oil  & 
Gas  Company,  but  the  further  obligation 
rested  upon  it,  not  only  by  implication,  but 
also  by  the  specific  terms  of  its  leatt,  to 
drill  all  such  offset  wells  as  was  necessary 
to  protect  from  drainage  the  lands  it  ac- 
quired from  the  appellant,  the  Mid-Texaa 
Petroleum  Company.  See  1  Thornton  on 
Law  of  Oil  and  Gas,  §  122 ;  Grubb  v.'  Mc- 
Afee, supra.  It  would  be  manifestly  imprac- 
ticable to  fulfill  these  obligations  and  at  the 
same  time  fulfill  its  contract  with  Colcord 
and  others  to  drill  wells  as  threatened  in 
the  bed  of  the  Brazos  river  Immediately  ad- 
joining; and  the  right  to  so  do,  we  thlnl:, 
did  and  does  not  exist  in  either  M.  K.  Gra- 
ham, the  original  lessor,  nor  in  any  subse- 
quent assignee  of  the  lease.  See  1  Thornton 
on  Law  of  Oil  &  Gas,  {  107;  Lynch  v.  Bur- 
ford,  201  Pa.  52,  60  Atl.  228;  Westmoreland 
&  Cambria  Natural  Gas  Co.  v.  De  Witt,  by 
the  Pennsylvania  Supreme  Court,  130  Pa. 
235,  18  Aa  724,  6  L.  R.  A.  73L 

For  the  reasons  stated,  we  conclude  that 
the  Judgment  in  favor  qf  the  appellees  as 
to  the  south  20  acres  of  the  Sarah  Tankers- 
ley  survey,  covered  by  the  lease  of  the  Sea- 
board Oil  &  Gas  Company,  should  be  re- 
versed and  here  rendered  in  favor  of  the  ap- 
pellants. In  accord  with  the  prayer  of  their 
petition,  and  that  the  Judgment  in  favor  of 
appellants  as  to  the  north  20  acres  of  said 
survey  embodied  in  the  lease  from  the  Gra- 
ham Oil  Syndicate  to  the  appellant  Mid-Tex- 
as Petroleum  Company  be  afiirmed;  it  ap- 
pearing that  the  two  parcels  are  subject  to 
substantially  the  same  conditions.  It  is 
further  ordered  that  such  Judgment  for  ap- 
pellants be  certified  to  the  court  below  for 
observance,  and  such  further  proceedings,  if 
any,  as  may  be  necessary  and  not  Inconsist- 
ent with  this  opinion, 
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COUNTS  V.  D0BB8.     (No.  9675.) 

(Court  of  CStQ  Appeal*  of  Texu.     Fort 
Worth.    Oct.  15,  1921.) 

1.  Appeal  and  error  «=»759— Assiganeflts 
should  not  be  Intermlnsled  with  arguments 
and  authorities. 

It  is  DOt  allowable  onder  the  rules  to  in- 
termingle the  assigDments  of  error  as  con- 
tained in  appellant's  brief  with  arguments,  au- 
thorities, etc. 

2.  l4eadlng  «=322S— Exceptions  not  based  on 
matters  appeariag  In  petition  properly  over- 
raled. 

In  a  suit  instituted  by  distress  warrant, 
exceptions  to  the  petition  on  the  ground  that 
the  'warrant  did  not  authorize  a  levy  on  furni- 
ture or  fixtures,  that  no  warrant  was  ever  is- 
sued authorizing  such  levy,  and  that  the  court 
had  ordered  personal  property  sold  under  a 
warrant  authorizing  the  seizure  only  of  real 
estate,  where  properly  overruled  where  it  did 
not  appear  in  the  petition  or  in  the  warrant 
therein  referred  to  that  the  warrant  did  or  did 
not  authorize  a  levy  on  fixtures  and  furniture, 
and  the  affidavit  merely  described  a  lot  of 
land  with  a  building  thereon,  as  the  sufficiency 
of  the  petition  is  to  be  determined  by  its  own 
allegations. 

3.  Appeal  and  error  «=3l040(IO)— Overruling 
of  exceptions  requiring  setting  aside  of  ••• 
qiiostration  proceedings  held  harmless. 

Even  though  the  objections  made  in  ex- 
ceptions to  the  petition  in  a  suit  instituted 
by  a  distress  warrant  required  a  setting  aside 
of  the  sequestration  proceedings,  the  court's 
ruling  in  overruling  the  exceptions  was  harm- 
less where  in  the  judgment  there  was  no  fore- 
closure of  a  lien  of  any  kind  on  the  property 
sequestered,  and  the  record  did  not  show  that 
the  sequestered  property  was  ever  sold. 

4.  Landlord  and  tenant  <8=»274(2)— Landlord 
liable  for  levying  writ  of  sequestration  on 
property  owned  by  tenant. 

If  a  building  on  a  leased  lot  was  owned  by 
the  tenant  under  circumstances  authorizing 
its  removal,  and  preventing  the  landlord  from 
acquiring  any  lien  thereon,  under  Vernon's 
Sayles'  Ann.  Civ.  St  1914.  art.  5490,  but  the 
landlord  wrongfully  levied  a  writ  of  sequestra- 
tion thereon,  and  wrongfully  deprived  the  ten- 
ant of  possession  of  the  building  and  its  con- 
tents, the  tenant  would  be  entitled  to  recover 
damages  for  the  wrongful  levy. 

5.  Fixtures  €=>35(2)— Tenant  claiming  house 
by  cross-action  for  wrongful  levy  must  show 
circumstances  under  which  house  erected. 

In  a  suit  instituted  by  a  distress  warrant, 
where  the  tenant  files  a  cross-action  for  a 
wrongful  levy  on  a  building,  he  must  allege 
and  prove  the  circumstances  under  which  the 
house  'was  erected  by  virtue  of  which  he  be- 
came the  owner,  as  otherwise  the  court  is 
authorized  to  indulge  the  ordinary  presumption 
that  the  house  was  a  fixture  and  part  of  the  lot. 


6.  Appeal  and  error  «3)80(S)— Jadgmoat  for 
landlord  held  llnai,  though  cross-actioa  aot 
montionotL 

In  a  suit  institoted  by  distreaa  warrant,  in 
which  the  tenant  filed  a  cross-action  for 
wrongful  levy,  a  judgment  providing  that  the 
landlord  recover  from  the  tenant  a  specified* 
amount,  and  have  execution,  constitnted  a 
sufficient  disposition  of  the  cross-action,  and 
was  a  final-  judgment,  especially  where  the 
judgment  was  not  for  the  full  amount  whidi 
plaintifirs  evidence  would  have  anthorized. 

7.  Evidenoe  €=3265 (3)— Defendant's  admission 
held  to  support  recovery  for  rent 

Evidence  that  defendant  admitted  to  plain- 
tiff's attorney  that  he  owed  the  rent  for  which 
Judgment  was  rendered,  and  asked  the  attor- 
ney to  get  plaintiff  to  take  a  less  amount,  sup- 
ported the  Jndgment  and  rendered  it  immate- 
rial whether  a  verified  account  attached  to  the 
petition  was  within  the  statute  declaring  a 
verified  account  to  be  prima  fade  proof. 

8.  Interest  «=938(l)— Jndgment  for  rentwKh 
Interest  at  10  per  cent  held  erronaons. 

A  judgment  for  rent  in  an  action  instituted 
by  a  distress  warrant  was  erroneous  in  so  far 
as  it  allowed  interest  at  the  rate  of  10  per 
cent,  instead  of  6  per  cent. 

9.  Cost*  ®=>238(2)— Taxed  against  appellee 
on  reformation  of  Judgment  when  objection 
raised  on  motion  for  rehearing. 

On  reformation  of  a'  Jndgment  to  provide 
for  interest  at  the  rate  of  0  per  cent,  instead 
of  10  per  cent,  costs  of  the  appeal  will  be  tax- 
ed against  appellee,  where  the  error  waa  com- 
plained of  in  a  motion  for  a  rehearing  in  the 
court  below. 

Appeal  from  District  Court  Eastland 
County;    K  A.  Hill,  Judge. 

Suit  by  S.  B.  Dobbs  against  8.  O.  (3onnts. 
From  a  Judgment  for  plaintiflF,  defendant 
appeals.    Reformed  and  affirmed. 

Chaa.  C.  Bob^  and  J.  B.  Stubblcfield.  botli 
of   Eastland,   for   appellant 
Marks  ^  Flaberty,  of  Ranger,  for  appeOee. 

CONNER,  O.  J.  To  secure  the  payment  of 
certain  rents  alleged  to  be  dae,  the  appellee 
In  this  case,  on  Jane  S,  1920,  before  the  Jos- 
tic^  of  the  peace  of  precinct  No.  2,  Eastland 
county,  sued  out  a  distress  warrant,  wtaidi, 
on  the  same  day,  as  shown  by  the  constable's 
return,  was  levied  upon  "all  the  furniture  and 
fixtures  whatsoever  appertaining  to,  and  in 
the  39  rooms  of  what  is  lotown  as,  the  Phoe- 
nix Hotel  No.  1  on  Main  street  in  the  city  of 
Ranger,  Eastland  county,  Tex.,  and  placing 
Mr&  Beulah  Moore  in  charge  of  said  hotel 
as  special  bailee." 

The  petition  therefore  together  with  the 
affidavit  and  sheriff's  return  in  the  distress 
proceedings,  were  filed  in  the  district  court 
of  Eastland  county,  as  provided  by  the  stat- 
utes in  such  cases,  on  July  0,  1920. 
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On  October  7,  1920,  appellant  appeared  in 
ttae  district  court  and  answered  by  a  goieral 
demurrer,  by  special  exceptions  hereinafter 
particularly  noticed,  by  a  general  denial,  and 
by  a  cross-action  for  damsKes  because  of  the 
levy  of  the  dlstiess  warrant,  and  because  of 
tbe  alleged  Injnries  to  tbe  farniture  levied 
oiton,  and  because  the  hotel  had  since  been 
conducted  in  a  manner  to  injure  the  reputa- 
tion of  the  hoteL 

As  originally  specified,  plaintitF  sued  tO'  re- 
cover a  balance  due  of  $641.44,  as  shown  by 
an  exhibit  to  tbe  petition  specifying  the  sev- 
eral debits  per  inonth  from  the  29th  day  of 
November,  1919,  to  the  1st  day  of  ManA, 
1920,  and  the  credits  for  the  several  pay- 
moita  received  by  the  plaintiff,  leaving  tbe 
balance  stated. 

Before  the  trial  the  plaintiff  presented  an 
amended  petition,  in  which  he  set  up  that, 
since  the  original  petition  had  been  filed, 
another  month's  rent  had  accrued  In  the 
sum  of  $250,  which.  In  addition  to  the  amount 
originally  daimed,  he  prayed  to  recover, 
making  a  total  claimed  by  the  pleadings  of 
the  plaintiff  at  the  time  of  the  trial  $891.66. 

The  trial  was  before  the  court  without  a 
Jury,  and  the  court,  after  having  heard  the 
demurrers  as  recited  In  tbe  Judgment,  and 
after  having  heard  the  evidence,  overruled 
tbe  demurrers  and  entered  a  Judgment  tn 
bebaU  of  the  pUlntlff  for  $641.66,  to  which 
the  defendant  excepted,  and  has  duly  prose- 
cuted his  appeal. 

Inasmuch  as  the  principal  questions  pre- 
sented on  this  appeal  relate  to  the  court's 
action  in  ovemilii^;  the  defendant's  demut^ 
rers,  it  will  be  necessary  to  set  out  the  plain- 
tiff's original  petition  and  the  demurrers  or 
exceptions,  and  make  such  other  references 
as  wUl  present  a  clear  understanding  of  oar 
conclusions.  Omitting  formal  parts,  the 
plaintiff's  petition  is  as  follows: 

"That  on  or  before  November  29,  1919,  the 
defendant  entered  into  a  contract  with  the 
plaintiff  herein,  wherein  the  plaintiff  leased  to 
aaid  defendant  the  following  described  prop- 
erty, to  wit: 

"All  that  certain  tract,  lot,  or  parcel  of  land 
lying  and  being  gitaated  in  precinct  No.  2, 
Eastland  coonty,  Tex.;  said  lot  fronting  30 
feet  on  the  north  side  of  Main  street,  in  said 
city  of  Ranger,  and  extending  back  between 
parallel  lines  a  distance  of  140  feet;  and  that 
tbe  consideration  of  said  contract  or  lease 
was  $150  per  month  up  to  January  1,  1920, 
after  which  said  rent  was  to  be  $200  per 
month. 

"Plaintiff  further  represents  unto  the  court 
that  defendant  entered  into  possession  of  said 
leased  premises  becetofore  described  and  has 
remained  in  possession  tbereof,  enjoying  the 
benefits  of  said  leased  premised,  and  that  he, 
or  his  agent  is  now  in  possession  thereof. 

"That  under  the  terms  of  said  lease,  and  un- 
der the  contract  of  rental  made  by  and  between 
this  plaintiff  and  defendant,  the  sam  of  $041.66 
is   due    from   this    defendant  to   plaintiff,   as 
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shown  by  itemized  and  sworn  statement  hereto 
attached  marked  Bzliibit  A,  and  this  defend- 
ant has  failed  and  refused  and  now  fails  and 
refuses  to  pay  said  sum  of  $641.66. 

"That  on  the  5th  day  of  June,  A.  D.  1920, 
plaintiff's  agent  made  affidavit  in  the  justice 
court  in  and  for  precinct  No.  2,  Eastland 
county,  Tex.,  and  made  bond  as  required  by 
law;  that  said  justice  issued  writ  under  such 
affidavit,  and  that  same  has  been  properly 
served  by  the  constable  of  said  county  as 
shown  by  the  return  thereof;  and,  further,  that 
the  defendant  has  been  cited  to  appear  and 
answer  this  petition  before  this  honorable 
court. 

"Wherefore  plaintiff  prays  the  court  that  he 
have  judgment  against  the  defendant  S.  C. 
Counts  in  tbe  sum  of  $641.66  and  for  all  costs 
and  disbursements  in  this  behalf  expended,  and 
that  tbe  court  command  the  derk  to  issue 
an  order  of  sale  authorising  the  sale  of  said 
property  seised  under  said  writ  of  distress, 
and  that  the  proceeds  of  said  sale  be  applied 
to  the  satisfaction  of  this  judgment;  and 
plaintiff  prays  for  all  such  other,  further,  dif- 
ferent or  additional  relief,  general  and  special, 
as  he  may  -in  equity  and  good  conscience  be 
entitled  to,  and  as  in  duty  boimd  will  ever 
pray." 

[1,2]  To  which  the  defendant  urged  the 
following  exceptions,  which  we  copy  from 
tbe  transcript  instead  of  from  appellant's 
brief,  Inasmuch  as  the  exceptions  as  present- 
ed In  the  brief  are  intermingled  with  argu- 
ments and  authorities,  etc.,  not  allowable  un- 
der the  rules,  to  wit: 

"(8)  That  this  suit  la  based  upon  a  suit 
originating  In  the  justice  court  of  precinct  No. 
2,  Eastland  county,  Tez.,  wherein  S.  B.  Dobbs 
was  plaintiff  and  S.  C.  Counts  defendant,  No. 
97  on  the  docket  of  said  court;  and  wherein 
the  plaintiff  made  application,  for  a  distress 
warrant  sworn  to  be  the  agent  of  plaintiff,  and 
a  distress  warrant  was'  issued  instructing  the 
constable  of  precinct  No.  2,  EasOand  county, 
Tex.,  to  levy  upon  a  certain  lot,  located  tat 
Ranger,  Tex.,  but  did  not  aathorize  said  officer 
to  levy  upon  tbe  furniture  or  fixtures  thereon, 
and  said  officer  was  without  any  authority  of 
law  to  levy  said  distress  warrant  upon  any 
other  property  than  that  described  in  the 
application  and  writ;  and  that  said  levy  is 
therefore  null  and  void. 

"(4)  Defendant  further  shows  to  the  court 
that  no  distress  warrant  was  ever  issued  'by 
the  justice  of  tbe  peace  of  precinct  No.  2, 
Eastland  county,  Tez.,  authorizing  a  levy  on 
tbe  furniture  and  fixtures  ordered  sold  by  this 
court,  and  that  the  district  court  of  Eastland 
county  never  issued  any  such  distress  warrant 
or  authorized  the  levy  upon  said  fixtures,  and 
that  there  is  no  basis  whatever  in  law  or  fact 
for  the  order  of  sale  issued  out  of  this  court 
on  the  0th  day  of  July,  1020,  and  that  the  ap- 
plication for  said  order  and  the  order  itself 
and  the  notices  issued  thereunder  and  the  pre^ 
tended  ordered  sale  are  every  one  nail  and  void 
and  witiiout  legal  force  and  effect.  And  that 
no  appUcation  was  ever  made  by  plaintiff  to 
the  district  court  of  Eastland  county,  Tex^ 
for  a  distress  warrant  to  be  levied  upon  tbe 
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furniture  and  fixtures  or  other  property  of  the 
defendant;  that  no  distrees  warrant  was  ever 
issued  out  of  said  court  at  the  instance  or 
request  of  said  plaintiff,  and  levied  ui>on  said 
fixtures. 

"(6)  Defendant  farther  shows  to  the  court 
that  this  court  has  ordered  solu  personal  prop- 
erty under  a  distress  warrant  issued  authoriz- 
ing the  seizure  only  of  real  estate,  and  that  said 
order  is  at  variance  with  the  pretended  dis- 
tress proceedings,  and  is  wholly  null  and  void." 

It  iB  apparent,  we  think,  that  the  conH 
committed  no  error  In  overmllng  the  excep- 
tions. The  sufficiency  ot  the  petition  is  to 
be  det<>rmlned  by  its  own  allegations,  and 
nothing  appears  in  the  petition  under  con- 
sideration which  shows  that  the  distress 
warrant  either  did  or  did  not  authorize  the 
oflScer  to  levy  upon  the  fixtures  and  fnml- 
tnre  in  the  Phoenix  Hotel  as  complained  of 
in  exceptions  3  and  4.  and  this  is  true  even 
thongb  the  reference  in  the  x)etltlon  to  tne 
distress  warrant  is  sufficient  to  make  that 
writ  t>art  of  the  petition.  For  the  command 
of  the  writ  as  shown  by  the  record,  omitting 
formal  parts,  is  as  follows: 

"Now,  therefore,  you  are  hereby  commanded 
that  you  seize  so  much  of  the  property  of  the 
said  S.  C.  Counts  as  shall  be  of  value  suffi- 
cient to  satisfy  said  demand,  and  Iceep  the  same 
in  yonr  possession  unless  the  s^d  S.  C.  Counts 
shall  replevy  the  same  according  to*  law." 

Nor  does  the  affidavit  or  bond  in  seques- 
tration support  the  exceptions.  The  affidavit, 
omitting  formal  parts  Is  merely  to  the  ef- 
fect that  the  defendant  Counts  is  Indebted 
to  Dobbs,  the  plalntlfT,  In  the  snm  of  1641.66 
for  rent,  alleging  that  the  rented  premises 
nre: 

"That  certain  tract,  lot,  or  piwcel  of  land, 
lying  and  being  situated  in  prednct  No.  2, 
Kastland  county,  Tex.,  together  with  the  build- 
ing thereon,  known  as  the  Phoenix  Hotel, 
fronting  SO  feet  on  the  north  side  of  Main 
street  in  said  dty,  and  extending  back  be- 
'  tween  parallel  lines  a  distance  of  140  feet, 
that  the  said  rent  is  now  due  and  payaUe,  and 
that  the  said  premises  are  now  occupied  by  the 
said  defendant,"  etc. 

j;3]  The  contentions  presented  in  excep- 
tions 3  and  4  would  doubtless  be  appropriate 
in  a  motion  to  quash  the  affidavit,  bond,  writ, 
and  sheriff's  return  In  the  sequestration  pro- 
ceedings, but  we  do  not  think  they  are  per- 
tinent or  material  in  a  consideration  of  the 
sufficiency  of  the  plaintiff's  petition.  Bat, 
even  if  considered  as  requiring  a  setting 
aside  of  the  sequestration  proceedings,  the 
court's  ruling  became  entirely  harmless,  in- 
asmuch as  in  his  judgment,  to  be  more  par- 
ticularly noticed  hereinafter,  there  was  no 
foreclosure  of  a  lien  of  any  kind  upon  the 
property  sequestered,  nor  does  the  record 
show  that  the  sequestered  property  was  ever 
sold. 


[4,  f]  With  exceptions  to  be  hereinafter 
noted,  appellant's  principal  complaint  seems 
to  be  predicated  upon  allegations  in  his 
brief  to  the  tfed  that  the  hotel  bnildlng  s^z- 
ed  under  the  writ  of  sequestration  was  own- 
ed by. him,  and  that  he  ony  rented  the  lot 
described  In  plaintiff's  petition,  which  was 
owned  by  the  plaintiff,  and  that  therefore 
plalntilF's  cause  of  action  did  not  come  with- 
in the  meanhig  of  article  5490,  Vernon's 
Sayles'  Texas  Civil  Statutes,  giving  to  per- 
sons leasing  or  renting  a  building  a  lien 
upon  Its  contents,  dtlng  In  support  of  this 
contentlrak  the  case  of  Meyer  v.  ODell,  18 
Tex.  Civ.  App.  210,  44  S.  W.  646.  In  the  case 
dted  it  was  held,  in  an  (pinion  by  BCr.  Jus- 
tice Williams,  that  a  lessor  of  a  vacant  lot 
has  no  lien  for  unpaid  rent  upon  improve- 
ments erected  thereon  by  the  lessee.  But, 
conceding  this  to  be  tme,  as  we  have  al- 
ready noted,  no  Uen  on  the  bnlldlnK  or  con- 
tents alleged  to  have  been  owned  by  the 
appellant  was  foreclosed.  There  Is  nothing 
on  the  face  of  the  plalntifTs  pleadings  nor 
the  sequestration  proceedings  which  shows 
that  the  hotel  building  in  question  bdmiged 
to  the  defendant,  nor,  Indeed,  is  there  any 
clear  showing  to  that  effect  in  the  cross- 
action  of  the  defendant,  although  such  fact 
is  possibly  Inferable  from  the  evidence.  If, 
In  tact,  the  bouse  was  erected  on  the  lot 
owned  by  the  plaintiff  under  circumstances 
authorizing  Its  removal,  and  if  plaintiff 
wrongfully  levied  a  writ  of  sequestration 
thereon,  and  wiongfolly  derived  defendant 
of  possession  thereof,  and  of  its  ccmtents; 
defendant  would  doubtless  be  entitled  to 
recover  damages  for  such  wrongful  levy.  In 
snch  case,  however,  it  wonld  be  necessary 
tor  him  to  allege  and  prove  the  drcnmstanc- 
es  under  which  the  house  was  erected  by 
virtue  of  which  defendant  became  the  own- 
er ;  otherwise  the  court  wonld  be  authorized 
to.  Indulge  the  ordinary  presumption  that 
the  house  was  a  fixture  and  part  of  the  lot 
See  Phillips  v.  Newsome,  179  S.  W.  1123: 
Clayton  v.  PhllUpp,  159  S.  W.  117;  West- 
chester V.  Roan,  215  S.  W.  986. 

But  the  asserted  facts  go  to  the  issue  of 
whether  plaintiff  was  entitled  to  the  land- 
lord's lien  to  secure  his  rents.  Tliey  cer- 
tainly cannot  affect  the  right  of  the  land- 
lord to  recover  the  rentals  due  for  the 
lease  of  his  lot;  and,  for  all  that  we  can 
determine  from  the  record,  this  Is  all  the  re- 
lief that  was  accorded  the  plaintiff  by  the 
Judgment 

[I]  Appellant's  fifth  assignment  is  as  fol- 
lows: 

"The  court  should  grant  a  new  trial  in  this 
cause,  for  the.  reason  that  the  judgment  here- 
in rendered  on  October  7,  1920,  does  not  dis- 
pose of  the  defendant's  cross-action,  and  for 
tliis  reason  the  game  is  not  a  final  judgment." 

It  Is  perhaps  not  unreasonable  to  infer 
that  counsel  for  appellant  did  not  entertain 
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the  view  of  fhe  Jadcmoxt  expressed  in  the 
assignment  at  tbe  time  he  perfected  tlie  ap- 
peal in  tliiB  case,  inafimucb  as  it  is  from 
final  Judgments  only  tbat  this  court  ma; 
talce  Jurisdiction,  and  the  preceding  discus- 
sions  have  been  presented  in  an  effort  to  an- 
swer appellant's  contentions  under  previous 
assignments,  and  on  the  theory  that  the 
Judgment  appealed  from  was  in  fact  a  final 
Judgment  OThe  Judgment,  omitting  formal 
parts,  is  as  follows: 

"On  this  the  7th  day  of  October,  Ax  D.  1920, 
came  the  parties  by  their  attorneys,  and  sub- 
mitted the  matter  in  controversy  as  well  of 
fact  as  of  law. to  the  court,  and,  the  evidence 
and  argument  of  counsel  having  been  heard 
and  fully  understood,  it  is  considered  by  the 
court  that  the  said  plaintiff,  S.  B.  Dobbs,  do 
have  and  recover  of  and  from  the  said  de- 
fendant S.  C.  Counts  the  sum  of  $641.66  with 
interest  thereon  at  the  rate  of  10  per  cent,  per 
annum,  together  with  his  costs  in  this  behalf 
expended,  and  that  be  have  bis  execution." 

We  feel  free  to  say  tbat  under  former 
rulings  of  this  court  we  would  be  compelled 
to  sustain  the  assignment  now  under  consid- 
eration, for  it  Is  to  be  noted  that  tbwe  is 
an  entire  absence  In  the  Judgment  of  any 
reference  to  the  counterclaim  of  the  defend- 
ant for  damages;  but,  since  the  approval 
by  our  Supreme  Court  of  the  opinion  In  the 
case  of  Bemus  v.  Donigan,  18  Tex.  Civ.  App. 
126,  43  S.  W.  10S2,  and  the  decision  of  our 
Supreme  Court  in  the  case  of  Trammell  v. 
Rosen,  loe  Tex.  132,  157  S.  W.  1161.  we  feel 
compiled  to  rule  that  the  Jtidgment  tinder 
consideration  in  legal  effect  sufficiently  dis- 
poses of  appellant's  cross-action.  In  the  case 
of  Bemus  v.  Donigan,  supra,  the  court  Quotes 
with  approval  from  Freeman  on  Judgments 
as  follows: 

"There  is  no  doubt  that,  if  a  set-off  is  pre- 
sented by  defendant  in  his  pleadings;  and  at- 
tempted to  be  supported  by  evidence  to  the 
jury,  it  will,  whether  allowed  or  disallowed,  be- 
come res  judicata.  It  is  settled  by  the  judg- 
ment as  conclusively,  when  it  does  not  appear 
to  have  been  allowed,  as  though  there  were 
an  express  finding  against  it." 

Tbla  decision,  and  others  presenting  a  UKe 
view,  as  well  as  those  presenting  a  contrary 
view,  was  reviewed  by  our  Supreme  Court 
in  the  case  of  Trammell  v.  Rosen,  supra,  and 
a  conclusion  was  reached  in  harmony  with 
the  decision  In  Bemus  v.  Donigan.  To  the 
same  effect  are  the  cases  of  Quigley's  Trus- 
tee ▼.  Quigley,  161  Ky.  86,  170  S.  W.  523; 
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Hughes  V.  Burton  Lumber  Corp.,  188  S.  W. 
1022;  Beed  t.  Hunter,  201  S.  W.  207. 

As  strengthening  the  conclusion  that  the 
court,  in  rendering  the  Judgment  under  con- 
sideration, in  fact  disposed  of  the  defend- 
ant's cross-action,  it  may  not  be  amiss  to  ob- 
serve that,  while  plaintiffs  final  claim  for 
T&aJt,  as  evidenced  by  his  amended  petition, 
was  $801.66^  the  judgment  was  for  the  lesser 
amount  of  $641.66,  thus  apparently  allowing 
defendant.  In  the  way  of  damages,  credit 
on  the  plaintiff's  claim  of  f250.  The  plain- 
tiff's evidence,  if  credited  by  the  court,  as 
presumably  was  done,  would  have  authorized 
a  Judgment  for  the  full  amount  of  $891.66. 
Appellant's  eighth  assignment  is  accordingly 
overruled. 

[7]  Appellee's  attorney,  Mr.  Marks,  testi- 
fied upon  the  trial  to  the  effect  that  the  de- 
fendant, when  called  vrpoa,  admitted  that  he 
owed  the  rent  as  sued  for.  Mr.  Marks  testl- 
ed,  among  other  things,  as  follows: 

"When  I  called  on  the  defendant,  or  he 
called  on  me,  I  aslced  him  for  the  amount  sued 
for  in  this  pase— $%0  a  month,  T  tUnk  it  was. 
I  presented  a  statement  to  Mr.  Counts,  and 
he  called  at  my  office.  He  came .  to  see  me 
in  reply  to  a  letter  I  wrote  him,  and  he  ad- 
mitted it  was  correct,  and  that  he  owed  it,  and,  * 
in  the  course  of  our  interview,  he  asked  me  if 
I  wouldn't  communicate  with  Mr.  Dobbs  and 
get  him  to  take  a  less  amount  than  he  claimed." 

We  think  this  testimony  sufficiently  sup- 
ports the  judgment  Therefore  it  may  be 
implied  that  defendant  contracted  to  pay  the 
rents  as  charged,  and  that  the  amounts  de- 
clared upon  and  as  shown  by  the  exhibit 
were  correct  It  Is  Immaterial,  ther^ore, 
that  the  verified  accotint  attached  to  tho 
plaintiff's  petition  Is  not  such  as  comes  with- 
in the  meani;ig  of  the  statute  declaring  a 
verified  account  to  be  prima  facie  proof. 

[8,9]  We  accordingly  conclude  that  aU 
assignments  of  error  presented  by  appellant 
must  be  overruled,  except  the  seventh,  which 
complains  of  the  assessment  in  the  Judginent 
of  interest  at  the  rate  of  10  per  cent  It  is 
apparent  that  the  court  was  In  error  In  this 
respect  and  the  Judgment  will  be  here  re- 
formed so  as  to  allow  Interest  on  the  Judg- 
ment in  appellee's  favor  at  the  rate  of  6 
per  cent,  only,  but  the  judgment  will  be  oth- 
erwise affirmed.  Inasmuch,  however,  as  It 
appears  that  this  error  was  complained  of  In 
appellant's  motion  for  rehearing  in  the  court 
below,  the  costs  of  the  appeal  will  be  taxed 
against  appellea 
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SMITH  V.  WOODS,  TAYLOR  &  CO. 
(No.  738.) 

(C!ourt  of  Civil  Appeals  of  Texas.    Beaumont 
Dec  2,  1921.) 

Evidenee  (S»3I4(I),  471(3)— PleaiMng  <s=>lll 
— Evldeace  In    support  of  affidavit   of   real- 
dence  held  suflleient;   evidenoe  as  to  defead< 
anfs  resldenoe  held  not  hearsay  for  opinion 
evidence. 
Where  a  witness  tor  plaintiff,  in  support  of 
plaintiSTs  controverting  affidavit  that  one  de- 
fendant lived   in   the   county   wliere   suit  was 
brought,  testified  positive!;  that  he  had  Icnown 
said  defendant  all  of  his  life,  and  Icnew  where 
he  lived  and  that  he  lived  in  the  county  of  suit, 
this  was  sufficient,  and  was  not  objectionable 
as  hearsay,  guesswork,  or  opinion  because  wit- 
ness also  testified  that  he  had  not  been  to  said 
defendant's   bouse   and   had  not  been   by  his 
house. 

Appeal  from  Nacogdoches  Ck)unty  (]oart; 
J.  M.  Marshall,  Judge. 

Action  by  Woods,  Taylor  &  Oo.,  a  corpora- 
tion, against  Allen  Smith  end  others.  Prom 
Judgment  overruling  the  named  defendant's 
,  plea  of  privilege,  he  appeals.     Affirmed. 

S.  M.  Adams,  of  Nacogdoches,  for  appel- 
lant 

Harris  &  Harris,  of  Nacogdoches,  for  ap- 
pellee. 

O'QTJINN,  J.  Woods-Taylor  ft  Co.,  a  cor- 
poration doing  business  at  Broaddus,  in  San 
Augustine  county,  Tex.,  brought  this  suit 
In  the  county  court  of  Nacogdoches  county, 
Tex.,  against  Allen  Smith  and  B.  A.  Barker, 
who  were  alleged  to  reside  in  Brazos  county, 
Tex.,  and  J.  N.  Miller,  who  was  alleged  to 
reside  in  Nacogdoches  county, -Tex.,  upon  a 
check  for  $379.50  given  by  said  Smith  and 
Barker  to  said  Miller  and  Indorsed  by  Miller 
to  plaintiff. 

In  due  time  defendant  Allen  Smith  filed 


fais  plea  of  privilege  to  be  sued  In  the  county 
of  Us  residence,  Braisos  county,  which  said 
plea  was  controverted  by  plaintUf;  the  only 
Issne  therein  as  presented  by  t&e  record  be- 
ing as  to  the  residence  of  defendant  Miller. 
The  sufficiency  of  the  plea  of  privilege  and 
of  the  controverting  plea  was  not  challenged 
by  either  party.  The  court,  after  bearing 
the  evidence  offered  by  plaintiff  in  support 
of  its  controverting  affidavit,  overruled  de- 
fendant's plea  of  privilege,  from  which  ac- 
tion of  the  court  he  has  appealed. 

The  only  issue  presented  by  appellant's 
brief  nptm  which  he  relies  for  a  reversal  is 
the  insufficiency  of  the  testimony  supporting 
plaintiff's  controverting  affidavit  as  to  the 
residence  of  defendant  J.  N.  Miller.  Appel- 
lee, in  support  of  Its  controverting  affidavit, 
offered  only  one  witness,  J.  M.  Lakey,  who 
testified,  among  other  things,  as  follows: 

"My  name  is  3.  M,  Lakey.  I  Hve  at  Broad- 
dus, San  Augustine  comity,  Tex.,  and  I  have 
lived  there  for  the  last  several  years.  I  know 
3.  N.  Miller  and  know  that  be  lives  in  Nacog- 
doches county.  I  have  known  him  all  of  his 
life.  He  lives  near  the  Sowell  bridge  in  the 
lower  part  of  this  county.  I  have  not  been 
to  his  house  and  I  haven't  been  by  hia  house." 

Appellant  objected  to  the  above  testimony 
of  Lakey  on  the  ground  that  same  was  bere- 
say,  that  the  witness,  admitting  that  he  had 
never  been  to  Miller's  house  nor  ever  having 
passed  by  some,  could  not  legally  testify 
as  to  where  Miller  resided,  and  that,  as  above 
set  out,  the  testimony  was  hearsay,  guess- 
work, and  an  opinion  of  the  witness,  based 
upon  information  as  to  where  Miller  resided, 
and  therefore  not  sufficient  to  sustain  plain- 
tiff's plea  controverting  defendants'  plea  of 
privilege.  We  think  the  testimony  sufficient 
The  witness  testified  positively  be  had  known 
Miller  all  of  Miller's  life,  that  he  knew  where 
Miller  Uved.  and  that  he  lived  in  Nacog- 
doches county. 

The  Judgment  is  affirmed. 
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ATLAS  STONE  CO.  V.  INQRAM. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 
1921.) 

Muter  and  servant  €=3293(7)— Instruction  on 
duty  to  furnish  safe  place  to  quarry  work- 
■aa  held  •rronwiis. 
Where  a  quarry  workman,  loading  stones 
into  cars,  was  injured  by  a  stone  which  some 
witnesses  testified  came  from  a  pile  of  loose 
stones  which  the  loaders  were  undermining  by 
their  work,  while  other  witness  testified  that  it 
fell  from  an  overhanging  cliff,  which  was  dan- 
gerous, recovery  on  ground  of  fall\ire  to  fur- 
nish a  safe  place  was  authorized  only  in  the 
event  that  the  stone  came  from  the  cliff,  and  it 
was  error  to  give  an  instruction  authorizing  re- 
covery on  finding  of  failure  to  furnish  a  safe 
place  without  requiring  a  finding  that  the  atone 
came  from  the  cliff  and  not  from  the  pile. 

Appeal  from  C9rcnlt  CSourt,  Carter  County. 

Action  by  James  Ingram  against  the  Atlas 
Stone  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  with  direc- 
tions. 

H.  L.  Woods,  of  Olive  Hill,  for  appeUant 
G.  W.  E.  Wolford,  of  Grayson,  and  Ben  F. 
Thompson,  of  Olive  HUl,  for  appellee. 

TURNER,  O.  Appellee  filed  this  action  for 
damages  against  appellant,  alleging  that 
while  he  was  employed  by  it  In  its  stone  quar- 
ry In  Carter  county,  and  engaged  in  loading 
stone  at  a  point  in  that  quarry  where  the 
agents  of  the  company  had  directed  blm  to 
work,  and  where  tbey  had  assured  bim  it 
was  safe  for  bim  to  work,  a  large  mass  of 
stone,  earth,  and  other  substances  fell  in,  on, 
and  over  him,  whereby  he  was  Injured,  and 
alleging  his  said  injuries  were  caused  by 
the  negligence  of  the  defendant  and  its  of- 
ficers and  agents.  The  answer  was  a  trav- 
ersei  and  in  a  separate  paragraph  defendant 
relied  upon  the  contributory  negligence  of 
the  plaintiff.  On  a  trial  a  verdict  was  re- 
turned for  the  plaintiff,  upon  which  judgment 
was  entered,  and,  the  defendant's  motion  for 
a  new  trial  having  been  overruled,  it  has 
appealed. 

The  evidence  disclosed  that  the  defendant 
operated  rather  an  extensive  rock  quarry  and 
a  crusher  in  connection  with  It;  that  there 
was  run  from  the  crusher  to  the  quarry  a 
anall  railroad  track,  upon  which  was  run 
a  small  engine  and  cars  with  which  to  carry 
rock  from  the  quarry  to  the  crusher.  At 
the  end  of  this  line  next  to  the  quarry  the 
railroad  track  was  so  arranged  that  it  might 
be  moved  short  distances  so  as  to  place  the 
cars  nearer  to  the  mass  of  stone  Intended  to 
be  loaded  In  them,  and  thereby  facilitate  the 
loading;  the  cars  were  placed  on  this  track 
aa  near  as  may  be  to  the  mass  ot  loose  stone, 
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and  two  loaders  were  assigned  to  each  car, 
one  at  each  end  thereof,  and  when  the  loose 
stone  nearest  to  the  cars  was  loaded  and  re- 
moved, in  some  way  whi<^  Is  not  quite  clear 
from  the  evidence^  the  track  was  then  moved 
over  nearer  to  the  remainmg  part  of  the  stone, 
so  as  to  facilitate  the  loading,  as  above  in- 
dicated. It  will  be  seen  from  this  statement 
that  it  was  necessary  for  those  loading  the 
stone  into  the  cars  to  be  placed  between 
the  cars  and  the  pile  of  loose  stone,  and  it 
was  while  appellee  was  so  acting  as  loader 
that  be  received  the  injuries  of  which  be 
complains. 

It  la  further  shown  in  evidence  that  at 
times  a  shot  is  put  in  at  some  point  on  the 
diff,  or  In  the  quarry,  which  Uows  out  and 
breaks  up  the  rock,  and  then  what  are  known 
as  "punchers"  go  along  and  prize  out  the 
loose  stone  that  may.  be  left  hanging  after 
the  shot,  but  this  is  not  done  while  the  men 
are  at  work  below  in  the  quarry. 

The  evidence  further  shows  that  while  ap- 
pellee was  so  engaged  In  loading,  a  stone 
about  as  large  as  a  water  bucket  rolled  or 
fell  down  against  tdm,  and  ioflicted  the  in- 
juries of  which  he  complains;  but  the  evi- 
dence as  to  where  this  stone  came  from  is 
very  uncertain  and  vague.  Some  of  the  wit- 
nesses say  it  came  from  the  cliff — thereby 
meaning,  as  we  assume,  from  above  the  mass 
of  loose  stone  that  was  being  loaded  into  the 
cars — whUe  others  say  that  It  started  above 
where  the  loaders  were  at  work,  and  indicate 
by  their  evidence  that  it  was  a  part  of  the 
pile  of  loose  stone  which  they  were  loading 
Into  the  cars  from  the  floor  of  the  quarry. 
The  evidence  further  shows  that  the  manner 
of  loading  the  cars  was  that  the  loaders 
would  shovel  out  the  rock  from  the  base  of 
foundation  of  the  pile  of  loose  stone  and 
throw  it  into  the  cars,  and  it  is  apparent 
that  in  so  taking  the  stone  from  the  base  of 
the  pile,  as  It  was  removed  it  would  loosen 
the  stone  higher  up  on  the  pile  and  cause  It 
to  slip  and  have  a  tendency  to  roll  down. 

The  court  In  its  instructions  based  the  right 
of  the  plaintiff  to  reoover  upon  the  duty  of 
the  defendant  to  furnish  bim  a  safe  place  In 
which  to  work,  but  nowhere  required  the  jury 
to  believe  before  it  might  find  for  the  plain- 
tiff that  the  rock  or  stone  which  struck  him 
should  have  c(»ne  from  the  cliff,  and  not 
from  the  pile  of  loose  stone  In  which  be  was 
working.  It  la  the  view  of  appellant,  and  it 
offered  an  Instruction  covering  that  view, 
that  if  the  stone  which  struck  appellee  was 
a  part  of  the  pile  of  loose  stone  in  which  he 
was  working,  and  he  at  the  time  of  bia  in- 
jury was  engaged  in  making  tlie  place  wliere 
he  was  injured,  and  it  was  continually  chang- 
ing as  the  work  progressed  by  reason  of  his 
work  and  tliat  of  bis  fellow  employes,  if  the 
stone  which  struck  him  came  down  from  the 
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pile  of  loose  stone  which  they  were  at  the 
time  undermining  by  their  work,  the  duty  of 
appellant  to  furnish  him  a  safe  place  in  which 
to  work  did  not  apply,  and  it  relies  upon  that 
class  of  cases  wherein  it  has  been  held  that 
in  certain  classes  of  work  where  the  servant 
is  engaged  in  such  work  as  to  necessarily 
make  the  place  unsafe  the  master  is  relieved 
of  the  duty  of  furnishing  a  reasonably  safe 
place  In  which  to  work.  Hassett  &  Co.  v. 
Richardson,  168  Ky.  842, 183  S.W.  900;  Mus- 
ic's Administrator  v.  Northeast  Coal  Co.,  161 
ky.  386,  ITO  S.  W.  971;  Smith  v.  North  Jel- 
Uco  Co.,  131  Ky.  196,  114  8.  W.  786,  28  L.  B. 
A.  (M.  S.)  1266 ;  Wight  v.  Cumberland  Tele- 
phone Co.,  137  Ky.  303,  125  S.  W.  718;  Wil- 
liams Coal  Co.  v.  Cooper,  138  Ky.  295,  127  S. 
W.  1000 ;  Proctor  Coal  Co.  v.  Beaver,  161  Ky. 
839,  152  S.  W.  965;  Wallsend  Coal  Co.  t. 
Shields,  169  Ky.  644,  167  S.  W.  918;  Bvans 
Chemical  Works  v.  Ball,  158  Ky.  889,  167 
S.  W.  390. 

It  is  reasonably  clear  from  the  evidence 
that  the  mamm  of  removing  the  loose  rod( 
from  the  quany,  and  the  undermining  of  the 
base  of  that  ^le  of  loose  rock  by  shoveling 
it  therefrom  Into  the  cars,  would  unmistaka- 
bly have  a  tendency  to  loosen  the  stone 
hlgjier  up  cm  the  pile,  and  thereby  cause  It 
to  slip  and  fall,  and  If  the  rock  which  struck 
appellee  and  Injured  him  was  a  part  of  the 
pile  of  loose  stone,  and  was  caused  to  fall 
by  the  nature  of  the  work  which  appellee  and 
Ills  fellow  employes  were  engaged  in.  and 
the  dangerous  condition  was  being  brought 
about  by  the  very  work  which  they  were  do- 
ing, he  assumed  the  risk  incident  to  that 
work  because  of  Us  nature,  and  the  duty  of 
the  master  to  furnish  a  safe  place  to  work 
did  not  rest  upon  It;  for  the  law  does  not 
require  Impossible  or  even  imreasonable 
things  of  men,  and,  the  work  being  in  its 
very  nature  dangerous  beca^ise  the  manner 
In  which  it  was  being  done  necessarily  made 
the  place  unsafe,  the  master  cannot  be  held 
to  the  duty  of  furnishing  a  safe  place. 

Manifestly,  however,  if  the  rock  which 
struck  appellee  fell  from  the  dlfl  above  the 
pile  of  loose  stone,  and  had  been  negligently 
left  hanging  loose  in  the  dlfl,  where  it  was 
a  maaace  to  the  men  working  under  it,  ap- 
pellant was  remiss  in  Its  duty  in  not  having 
it  removed,  and  thereby  furnish,  in  so  far 
as  it  could  a  safe  place-  for  its  employes  to 
work. 

The  whole  question  in  the  case  seems  to 
be  whether  the  rock  which  injured  the  ap- 
I)ellee  came  from  the  difl  or  rolled  down  from 
the  mass  of  loose  stone.  And  on  a  retrial 
the  court  will,  in  its  instructions,  submit  this 
issue  and  authorise  a  recovery  for  the  plain- 
tiff only  In  the  event  the  stone  came  from 
the  cliff. 


The  appeal  is  granted,  and  the  Judgment 
reversed,  with  directions  to  grant  appellant 
a  new  trial  and  for  further  proceedings  oon- 
sistent  hereiwith. 


COMMONWEALTH  v.  HATFIELD  COAL 
CO. 

(Court  of  Appeals  of  Kentucky.    Dec  13, 
1921.) 

1.  Monopolies  «5»l 2(3)— Issuing  oireaiara 
quoting  prices  not  unlawful  In  absenoo  of  ■■• 
derstanding  that  recipients  would  ehange 
prices  to  conform  thereto. 

To  make  the  sending  out  of  circulars  ad- 
vertising a  commercial  busioesB,  by  giving  the 
price  at  which  the  sender  sells  its  products 
unlawful  under  Ky.  St.  i  3915,  denouncing 
conspirades  to  fix  and  control  prices,  it  must 
be  shown  that  it  was  done  with  the  previous 
understanding  that  the  redpients  would  change 
their  own  prices  to  conform  to  those  quoted. 

2.  Monopolies  $=33 1— Evidence  of  conspiracy 
to  fix  prtoss  must  be  consistent  with  guilt 
and  oxoluda  every  otbar  hypothesis. 

A  conspiracy  to  fix  prices  may  be  proved 
by  drcumstantial  evidence  and  without  formal 
proof  of  an  agreement,  but  the  facta  proved 
must  be  consistent  with  the  hypothesis  of  guilt 
and,  beyond  a  reasonable  doubt,  ezdude  every 
other  hypothesis. 

AK>eal  from  Circuit  Court,  Kenton  County. 

The  Hatfield  Coal  Company  was  acquitted 
of  entering  into  a  conspiracy  to  fix  and  con- 
trol the  price  of  coal,  and  the  Common- 
wealth appeals.    Affirmed. 

Chas.  I.  Dawson,  Atty.  Gen.,  T.  B.  McGreg- 
or, Asst  Atty.  Gen.,  and  Stephen  L.  Blakely, 
of  Covington,  for  the  Commonwealth. 

M.  H.  McLean,  of  Covington,  for  appellee. 

SETTLE,  J.  The  appellee,  Hatfield  Coal 
Company,  a  corporation  engaged  in  the  bus- 
iness of  mining,  shipping,  and  selling  coal  and 
having  Its  chief  ofllce  in  the  city  of  Coving- 
ton, this  state,  was  indicted  in  the  Kenton 
circuit  court  by  the  grand  Jury  of  iienton 
county  for  willfully,  unlawfully  and  mali- 
ciously entering  into  a  conspiracy,  pool,  trust, 
confederation,  combination,  and  understand- 
ing with  divers  other  corporations  and  i)er- 
sons  in  Kenton  county  to  fix  and  control  the 
price  of  coal  on  the  market;  the  offenae 
diarged  being  one  denounced  l>y  section  3915, 
Kentucky  Statutes.  On  the  calling  of  the 
case  for  trial,  the  an;>etlee  entered  a  plea  of 
not  guilty,  and  the  commonwealth  Introduced 
its  evidence,  upon  the  conclusion  of  which  the 
Jury,  in  obedience  to  a  peremptory  instruc- 
tion given  by  the  trial  court  on  the  appellee's 
motion,  returned  a  verdict  finding  It  not 
guilty.  The  commonwealth  tiled  motion  and 
grounds  for  a  new  trial,  but  the  motioo  wa« 
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oytsnltA,  whicb  resulted  in  the  proeecution 
by  It  of  this  appeal  from  the  Judgment  en- 
tered In  pursuance  of  the  verdict. 

The  single  question  presented  for  decisi<m 
by  the  appeal  is:  Was  there  such  a  failure 
of  i»roof  of  the  appellee's  guilt  in  the  com- 
monwealth's evidence  as  authorized  the  giv- 
ing by  the  court  of  the  instruction  peresap- 
torily  directing  its  acquittal? 

It  appears  from  the  evidence  that  the  ap- 
pellee is  a  leading  dealer  In  coal,  perhaps 
the  largest  in  Covington;  that  it  ships  large 
quantities  of  coal  from  mines  owned  by  it 
to  Ciovingtou  and  other  places,  which  it  sella 
from  its  Covington  office  both  by  wholesale 
and  retail,  having  among  its  customers  many 
coal  dealers  and  individual  purchasers  in 
that  city,  the  contiguous  territory,  and  else- 
where; that  it  is,  and  for  years  has  been, 
its  custom  to  send  out  from  time  to  time  to 
other  dealers  in  coal,  and  the  public  general- 
ly, printed  circulars  containing  price  lists 
of  the  various  qualities  of  coal  sold  by  it, 
the  discounts  allowed  on  certain  grades  to 
dealers  and  other  purchasers,  and  such  other 
information  as  would  indicate  changes  in 
prices  of  the  coal  handled  by  it,  the  time 
they  would  go  into  effect,  together  with  atbec 
facts  respecting  the  allowance  of  rebates 
to  charitable  institutions  that  were  accus- 
tomed, or  might  wish,  to  purchase  coal  of 
it,  and  Its  manner  and  times  of  making  de- 
liveries of  coal  to  purchasers. 

The  evidence  showed  that  the  appellee 
owned  stock  In  at  least  two  other  coal  com- 
panies or  corporations  to  which  the  circulur 
letters  containing  price  lists,  etc.,  were 
mailed;  and  that  these  companies  and  cer- 
tain other  dealers  in  coal  of  Covington, 
whose  testimony  appears  in  the  bill  of  evi< 
dence,  after  receiving  such  price  lists  from 
appellee,  would  change  their  prices  to  accord 
with  same.  Among  other  witnesses  intro- 
duced by  the  commonwealth  was  Charles 
Hunt,  superintendent  of  the  appellee  coal 
company,  who  testitled  that  for  a  great  num- 
ber of  years  it  had  used  the  circulars  In 
question  for  the  purpose  of  advising  its 
agents,  customers,  and  the  trade  In  general 
of  the  prices  at  which  it  sold  its  coal,  and 
particularly  of  the  changes  In  prices  as  made 
from  time  to  time;  that  many  of  the  deal- 
ers in  coal  to  whom  the  circulars  were  sent 
were  purchasers  of  large  quantities  of  coal 
from  it  and  uniformly  received  a  discount 
of  50  cents  per  ton  from  the  list  prices  there- 
in quoted  on  such  purchases,  because  they 
were  dealers  in  coal.  It  cannot  be  said  from 
the  evidence  that  the  changes  In  prices  in 
coal  fixed  by  the  circulars  issued  by  appel- 
lee were  without  respect  to  law  of  supply 
and  demand,  or  that  they  were  higher  than 
those  that  prevailed  imder  similar  conditions 
in  other  like  markets. 

It  is  conceded  by  counsel  for  the  common- 
wealth that  its  evidence  furnished  no  direct 
proof  of  a  conspiracy  or  agreement  between 
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appellee  and  other  dealers  in  coal  to  fix  the 
prices  of  the  commodity,  but  Insisted  that 
It  presents  the  facts  and  circumstances'  from 
which  such  conspiracy  or  agreement  may 
be  Inferred,  and  that  considered  as  a  whole 
it  was  Bufflcient  to  take  the  case  to  the  Jury. 
But  for  the  commonwealth's  introduction  of 
Hunt,  appellee's  superintendent,  as  a  wit- 
ness, this  coA^entlon  would  have  greater 
force;  but  the  explanation  given  by  him  of 
the  object  and  effect  of  the  circulars  regard- 
ing the  prices  of  coal  sent  by  appellee  to 
other  dealers  and  customers  puts  upon  the 
evidence  as  a  whole  a  complexion  that  is 
not  inconsistent  with  the  hypothesis  of  its 
innocence. 

[1, 2]  Obviously,  the  issuing  of  circulars 
by  a  corporation,  company,  or  Individual 
for  advertising  a  commercial  business, 
whether  by  giving  the  prices  at  which  it  sells 
its  or  his  products  or  otherwise  advancing 
its  or  his  trade,  Is  everywhere  recognized 
as  both  necessary  and  legitimate;  and  the 
fact  that  other  dealers  In  like  commodities 
change  their  prices  to  conform  to  those  stat- 
ed in  the  circulars  wlU  not  of  Itself  Justify 
an  inference  that  the  circulars  were  issued 
in  restraint  of  trade,  or  In  furtherance  of  a 
conspiracy  or  combination  between  the  send- 
er, and  others  influenced  by  them,  to  fix 
or  control  the  price  of  the  commodity  ad- 
vertised. It  cannot  be  said  that  the  mere 
sending  out  of  such  circulars  to  other  deal- 
ers or  customers  Is  an  unlawful  act  To 
make  It  so,  therefore,  it  must  be  shown  that 
it  was  done  with  a  previous  understanding 
between  the  sender  and  those  receiving  the 
'circulars  that  the  latter  would  be  controlled 
by  the  prices  therein  stated  and  change  their 
own  prices  to  conform  to  same.  Proof  to 
this  effect,  and  to  the  further  effect  that  the. 
changes  in  prices  made  by  appellee's  cir- 
culars were  not  Justified  by  changes  in  mar- 
ket conditions,  seems  to  be  lacking  in  this 
case  and,  however  salutary  the  object  of  the 
statute  under  which  appellee  was  Indicted, 
or  great  the  necessity  of  preventing  illegal 
prottteering  by  Its  enforcement,  one  indicted 
thereunder  should  not  be  punished  for  Its 
violation  In  the  absence  of  such  evidence  as 
would  conduce  to  prove  beyond  a  reasonable 
doubt  his  guilt.  Ihis  may,  of  course,  be 
done  by  circumstantial  evidence  and  without 
formal  proof  of  a  conspiracy  by  agreement;  • 
but  the  circumstances  relied  on  to  establish 
the  conspiracy  or  unlawful  agreement  must 
be  of  such  character  as  that  the  facts  must 
ue  consistent  with  the  hypothesis  of  guilt 
and,  beyond  a  reasonable  doubt,  exclude 
every  other  hypothesis  but  that  of  guilt. 
Whorton  on  Evidence,  {  8T6;  Underbill  on 
Grim.  Evidence,  {  6;  BurriU  on  Clrcumstau- 
tlal  Evidence,  p.  737;  Sprouse  t.  Oomth.,  132 
Ky.  269,  116  S.  W.  344,  16  C.  Juris,  pp.  650- 
653;  Rucker  t.  Comth.,  171  Ky.  276,  188  S. 
W.  367. 
Where,  as  In  this  case,  the.  commonwealth's 
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evidence  presents  two  states  of  fact,  under 
one  of  which  the  defendant  is  guilty,  and 
under  the  other  he  is  not  guilty,  and  the 
evidence  wholly  falls  to  show  which  state 
of  fact  ifi  true,  he  is  entitled  to  an  acquittal. 
Meredith  v.  Comth.,  192  Ky.  377,  378.  233  S. 
W.  793.  Therefore  the  giving  by  the  trial 
court  of  the  instruction  so  directing  the  jury 
was  not  error.  « 

Judgment  affirmed. 


OLIVER  et  al.  v.  BRASWELL,  Muter 
Com'r,  at  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  IS, 
1921.) 

Attorney  and  client  ^=9lSS — Contempt  4=»2I— 
Court  held  authorized  to  proceed  by  rule 
against  attorneys  to  recover  overpayment  and 
to  adjudge  them  guilty  of  oontempt. 

Where  master  commissioner  overpaid  at* 
tomeys  for  client  on  a  settlement  b«^or«  a 
judgment  of  distribution,  and  the  attomeya 
paid  the  amount  over  to  their  client,  court  had 
Jurisdiction  to  proceed  against  the  attorneys 
by  rule  or  otherwise  to  compel  them  to  repay 
the  overpayment,  as  against  an  objection  that 
the  overpayment  was  the  mistake  of  the  mas- 
'ter  commissioner,  agafost  whom  alone  the  court 
might  proceed  to  collect  the  amount,  that  is, 
that  such  commissioner  is  primarily  liable,  and 
is  required  to  pay  it  l>efore  he  can  proceed 
Against  the  attorneys  to  recoup  the  amount,  if 
the  facts  authorise  it,  property  in  the  bands  of 
euch  commissioner  being  in  custodia  legis,  and 
-court  did  not  err  in  adjudging  such  attorneys 
guilty  of  contempt  in  not  returning  such  over- 
payment after  order  to  do  so. 

Appeal  from  Circuit  Court,  Monroe  County. 

In  the  matter  of  the  estate  of  Mrs.  Mary 
a.  Stovall,  deceased.  Ella  Braswell,  Master 
Commissioner,  on  distribution,  overpaid  T.  B. 
Dixon  and  A.  J.  Oliver,  as  attorneys  for 
W.  H.  StovalL  Motion  was  made  for  rule 
to  show  cause  why  such  overpayment  should 
not  be  repaid.  From  a  judgment  holding 
the  attorneys  in  contempt  of  court  for  failure 
to  comply  with  orders  directing  the  return 
of  the  overpayment,  in  case  execution  should 
be  returned  "No  property  found,"  such  at- 
torneys appeal.    Affirmed. 

Gilliam  &  Gilliam,  of  Scottfville,  for  ap- 
pellants. 

Jackson  &  Denham  and  W.  W.  Carter,  all 
of  Tompklnsville,  for  appellees. 

THOIMAS,  J.  In  settlement  of  proceed- 
ings contesting  the  will  of  Mrs.  Mary  E. 
Stovall,  in  which  her  heirs  were  contestants 
and  her  husband,  W.  H.  Stovall,  was  con- 
testee,  it  was  mutually  agreed  in  writing 
by  the  parties  that  a  judgment  be  entered 
setting  aside  the  will,  and  that  the  husband 


be  paid,  in  lieu  of  all  bis  Interest  In  bis 
wife's  estate,  the  sum  of  (1,'726.  Prior  to 
that  time  a  suit  had  been  filed  in  the  Monroe 
circuit  court  to  settle  the  estate  of  Mrs.  Sto- 
vall, and  to  sell  her  land  and  divide  tbe  pro- 
ceeds and  her  p«-sonalty,  after  the  paymoit 
of  debts,  among  those  entitled  thereto.  Tbe 
land  sold  by  tbe  master  commissioner,  un- 
der a -Judgment  rendered  In  tbat  case,  with 
Interest  on  the  bonds  when  collected,  amount- 
ed to  $3,476.75.  There  was  In  tbe  bands  of 
tbe  personal  representative,  as  shown  by  a 
settlement  be  made  with  the  master  oonunia- 
Bioner,  tbe  snm  of  $1,2S1.88,  with  credits  ag- 
gregating I939.B9,  leaving  a  balance  In  his 
hands  for  distribution  of  $291.28,  but  Includ- 
ed in  the  assets  so  reported  were  items  dne 
from  tbe  husband  for  property  be  pnrcbased 
at  the  administrator's  sale,  aggregating 
$282^0,  and  which  he  agreed  should  be  de- 
ducted from  the  compromise  amount  to  be 
paid  him  of  $1,725. 

On  April  8,  1919,  tbe  master  commissioner 
paid  to  appellants,  Oliver  and  Dixon,  at- 
torneys representing  W.  H.  Stovall,  the  sum 
of  $696.22,  which  she  and  they  calcnlated 
was  the  balance  of  the  amount  dne  him,  oth- 
er claims  having  been  paid  to  his  creditors 
under  orders  of  tbe  court,  and  tbe  record 
shows  by  the  statements  of  the  commission- 
er that  tbe  attorneys  agreed  at  the  time  to 
refund  any  part  of  that  check,  If  upon  final 
settlement  a  mistake  was  discovered.  Two 
days  after  Issuing  the  check  the  commission- 
er discovered  that  she  bad  paid  tbe  attor- 
neys $507.70  more  than  was  dne  their  clloit 
under  the  compromise  agreement,  other  pay- 
ments for  his  I>eneflt  having  been  made  prior 
thereto  under  orders  of  the  court,  which  re- 
duced the  balance  due  him  to  $188.52. 

On  April  11,  1919,  three  days  after  tbe 
check  was  given,  the  iiersonal  representa- 
tive of  the  decedent,  who  was  plalntilT  in 
tbe  suit  to  settle  her  estate,  entered  mo- 
tion for  a  rule  against  the  attorneys  and 
their  client,  W.  H.  Stovall,  to  show  cause 
why  they  should  not  return  the  overpay- 
ment into  court  to  be  distributed  in  that  suit. 
The  rule  was  issued  returnable  to  the  next 
term  of  court,  when  the  parties  appeared, 
and  each  of  them  filed  a  separate  response, 
which  the  court  adjudged  insufficient,  and 
also— 

"that  the  respondents,  T.  B.  lOixon,  A.  J.  Oli- 
ver, and  W.  H.  Stovall,  within  60  days  pay  in- 
to court  the  said  sum  of  five  hundred  and  sev- 
en and  70/100  ($507.70)  dollars  and  the  cost 
of  this  proceeding  as  to  them." 

That  order  was  not  compiled  with,  and  at 
the  December,  1919,  term  of  the  court  a  spe- 
cial term  was  called  for  January  12,  1920. 
"for  the  purpose  of  making  such  orders  here- 
in as  may  be  necessary  relative  to  having 
said  Oliver,  Dixon  and  Stovall  pay  said 
funds  into  this  court"    Tbe  record  disclos- 
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es  that  the  special  term  was  called  In  order 
that  the  attorneys  might  have  time  within 
which  to  collect  or  secure  from  their  client 
the  amonnt  of  the  overpayment  which  they 
had  paid,  partly  to  him  and  partly  to  a  bank 
In  settlement  of  his  notes  for  which  respond- 
ent Oliver  was  surety,  and  retained  the  bal- 
ance of  their  fee.  Falling  to  either  collect 
or  secure  the  amount  from  Mm,  the  special 
term  was  held,  and  at  the  hearing  then  had 
evidence  was  heard,  and  it  was  adjudged 
that  respondents  were  in  contempt  of  court 
In  Calling  to  comply  With  Its  orders,  direct- 
ing the  return  of  the  overpayment,  and  a 
warrant  of  arrest  was  ordM'ed  against  each 
of  them,  but  it  was  not  to  Issue  until  execu- 
tl<»8,  wbldi  were  also  directed,  were  re- 
turned, "No  property  found" ;  and,  complain- 
ing of  that  Judgment,  respondents  Oliver  and 
Dixon  have  appealed. 

The  only  ground  urged  against  the  proprie- 
ty of  the  Judgment  is  that  the  court  was 
without  Jurisdiction  to  proceed  against  ap- 
pellants by  rule  or  otherwise,  because,  as 
they  contmd,  they  were  not  parties  to  the 
litigation  In  which  the  rule  issued,  and  that 
tbe  overpayment  by  the  master  comraiaslon- 
er  to  them  was  not  done  by  any  order  of 
court,  and  was  made  before  any  Judgment  of 
distribution,  and  that  it  was  therefore  a  mis- 
take of  the  master  commissioner,  against 
whom  alone  the  court,  or  any  of  the  parties 
to  tbe  suit,  might  proceed  to  collect  the 
amonnt  In  other  words,  it  Is  contended  that 
the  master  commiasioner  is  primarily  liable 
to  the  estate  for  the  amount  of  the  overpay- 
ment, and  that  U  she  was  required  to  pay 
It  only  then  could  she  proceed  against  ap- 
pellants to  recoup  tbe  amount  from  them  if 
the  facts  authorized  it 

We  do  not  so  understand  tbe  law.  In  tbe 
case  of  Burdlne  v.  White's  Adm'x,  173  Ky. 
158,  190  S.  W.  687,  and  on  a  second  appeal 
of  the  same  case,  repbrted  In  188  Ky.  10, 
220  S.  W.  750,  we  held  that  uncollected  sale 
bonds  taken  by  the  master  commissioner 
constituted  a  fund  in  the  hands  of  tbe  court 
which  ordered  the  sale,  and  the  property 
represented  thereby  was  in  custodla  legls, 
and  by  analogy  uncollected  assets  in  the 
hands  of  the  personal  representative,  after 
the  filing  of  the  settlement  suit,  clearly  come 
within  the  same  category.  Attorneys  are 
officers  of  the  court  and  should  not  be  al- 
lowed without  direction  of  court  to  collect  or 
appropriate,  through  mistake  or  otherwise, 
any  part  of  the  funds  In  the  custody  of  the 
court  for  distribution  any  more  so  than  a 
litigant  in  the  suit,  or  tbe  commissioner  of 
the  court  and,  if  they  should  do  so  without 
an  order  of  court  directing  it  we  perceive 
no  reason  why  they  should  be  Immune  from 
the  summary  proceeding  by  rule  any  more  so 
than  their  client  the  Utltgant  who,  under 
the  doctrine  announced  In  the  case  of  Rudd 
V.  Rudd,  184  Ky.  400,  214  S.  W.  701,  and 
cases  reiteired  to  therein,  may  be  proceeded 
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r  against  in  that  manner.  In  that  case  an  ad- 
ministrator de  son  tort,  who  wis  a  party 
to  the  suit,  was  ord^ed  to  pay  a  sum  in  his 
hands  which  had  been  adjudged  a  part  of  the 
assets  of  the  estate  for  distribution,  and 
which,  it  was  held,  constituted  a  part  of  the 
fund  in  court  for  that  purpose;  and  on  his 
failure  to  do  so  a  rule  for  contempt  was  is- 
sued against  him,  which  he  defended  on  the 
ground  that  the  court  was  without  Jurisdic- 
tion to  proceed  in  that  manner,  but  the  court 
held  otherwise,  and  on  appeal  the  Judgment 
was  affirmed.    The  opinion,  Inter  alia,  says: 

"Tlie  general  rule  is  that  where  there  is  a 
judgment  for  money,  or  an  order  to  pay  mon- 
ey, the  court  will  not  grant  tbe  eqitfty  processes 
of  attachment  and  commitment  for  contempt, 
except  in  cases  where  the  court  has  jurisdic- 
tion over  a  fund,  or  the  fund  is  the  subject  of 
a  suit  and  is  in  the  possession  of  a  party  sub- 
ject to  the  control  of  the  court.  10  R.  C'  L. 
966,  666.  The  appellant  in  the  Instant  case, 
as  heretofore  shown  as  an  executor  de  son 
tort  was  a  fiduciary;  tbe  court  has  Jurisdic- 
tion over  the  fund  in  his  hands,  which  is  the 
subject  of  the  suit,  and  over  him,  and. in  accord- 
ance with  tbe  foregoing  principles  had  author- 
ity to  enforce  its  order  by  process  of  attach- 
ment and  imprisonment  for  contempt  other- 
wise tbe  court  would  be  beli^ess." 

That  it  is  contempt  on  the  part  of  officers 
of  the  court  to  fail  to  comply  with  Its  or- 
ders requiring  tbe  payment  of  money  is 
shown  by  the  text  in  13  Ck>rpus  Juris,  13, 
and  that  attorneys  are  officers  of  tbe  court 
and  come  within  the  scope  of  diat  statement 
of  the  law  is  shown  in  the  same  volume,  page 
41.  Many  cases  sustaining  tbe  text  will  be 
found  in  the  notes.  , 

It  might  be  stated  in  passing  that  re- 
spondents did  not  object  to  tbe  rule,  nor  did 
they  question  the  right  of  tbe  court  to  issue 
it,  by  moving  to  quash  or  otherwise;  but 
whether  such  failure  was  a  waiver  of  the 
question  or  not  we  need  not  determine, 
since  we  are  convinced  that  tbe  power  of 
the  court  to  enforce  its  order  for  the  res- 
titution of  tbe  money  and  to  require  re- 
spondents to  return  it,  under  the  facts  pre- 
i  sented,  clearly  existed.  The  fact  that  tbe 
I  distributees  might  also  proceed  against  the 
master  commissioner  and  her  sureties  will 
I  not  operate  to  defeat  tbe  remedy  by  rules 
I  against  the  attorneys  to  whom  the  money 
was  wrongfully  paid,  and  who  likewise 
wrongfully  collected  It  through  mistake.  Of 
course,  no  contempt  proceedings  cnn  be  in- 
augratcd  until  a  prior  order  of  court  di- 
recting the  act  to  be  done,  followed  by  a  re- 
fusal, but  in  this  case  such  an  order  was 
made  and  a  compliance  refused  before  any 
contempt  proceedings   were   taken. 

Nothing  herein  said  is  Intended  to  Impugn 
or  reflect  upon  tbe  motives  of  appellants, 
since  they  appear  to  have  acted  Iq  good  faith, 
but  for  the  reasons  given  we  perceive  no 
error  in  tbe  Judgment  lu^d  it  Is  affirmed. 
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MARSHALL  v.  TULLY. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 
1921.) 

1.  Pleading  <8=»63— Pleader  must  negative  stat- 
utory exceptions  contained  in  sentence  or 
paragraph  creating  right  relied  on. 

Ooe  who  asserts  a  statutory  right  subject 
to  a  specified  exception  must  negative  such  ex- 
ception if  contained  in  the  sentence  or  para- 
graph creating  or  defining  the  right,  but,  if  con- 
tained in  a  separate  section  or  distinct  proviso 
or  paragraph,  the  exception  is  a  matter  of  de- 
fense to  be  pleaded  by  the  adverse  party. 

2.  Homestead  iS=3207— Party  daimlng  home- 
stead exemption  must  allege  and  prove  debt 
did  not  exist  prior  to  purchase  of  land. 

Under  Ky.  St  {  17Q2,  exempting  the  home- 
stead from  execution,  but  providing,  in  the  same 
sentence,  that  such  exemption  should  not  ap- 
ply if  the  debt  or  liability  existed  prior  to  the 
purchase  of  the  land,  an  execution. defendant, 
in  moving  to  quash  the  levy  and  set  aside  the 
sale,  which  motion,  under  Civ.  Code  Prac.  { 
624,  must  be  in  writing,  and,  under  section  446, 
must  state  the  nature  and  grounds  thereof, 
most  negative  the  statutory  exception  and  is 
not  relieved  of  the  burden  of  proving  the 
same,  because  plaintiffs,  instead  of  demurring  to 
the  pleading,  supplied  the  deficiency  by  their 
response. 

Appeal  from  Circuit  Court,  Logan  County. 

Action  by  J.  F.  Tnlly,  etc.,  against  Mrs. 
Oder  MarsfaalL  Judgment  for  plaintiff, 
and  defmdant  appeals.    Affirmed. 

S.  R.  Crewdson  and  O.M.  Smith,  both  of 
ItussellvlIIe,  for  appellant 
I.  G.  Mason,  of  Adairville,  for  appellee. 

CIjABKE,  3.  This  U  an  appeal  by  an  ex- 
ecution defendant  from  a  judgment  overrul- 
ing and  dismissing  her  motion  to  quash  the 
levy  of  the  execution  upon  ber  land  and  to 
set  aside  the  execution  sale  of  same. 

The  validity  of  the  levy  and  sale  is  ques- 
tioned solely  upon  the  ground  that  the  land 
was  exempt  therefrom  as  a  homestead  by 
section  1702,  Kentucky  Statutes;  and,  the 
case  having  been  submitted  upon  the  plead- 
ings without  proof,  the  ringle  error  com- 
plained of  upon  this  appeal  is  that  the  Judg- 
ment should  have  been  for  appellant  instead 
of  appellees,  because  the  burden  of  proof 
upon  the  one  issue  of  fact  was  upon  the  lat- 
ter. 

Section  1702  of  the  Statutes,  In  so  far  as 
it  Is  here  involved,  provides  that  there  shall 
be  exempted  from  sale  under  execution  "so 
much  land.  Including  the  dwelling  house 
and  appurtenances  owned  by  debtors,  who 
are  actual  bona  flde  housekeepers  with  a 
family,  resident  In  this  commonwealth,  as 
shall  not  exceed  In  value  one  thousand 
dollars;   but  this  exemption  shall  not  apply 


to  salea  under  execution  *  •  •  If  the  debt 
or  liability  existed  prior  to  the  purchase  of 
the  Und." 

Appellant  by  the  allegations  of  her  written 
motion  and  notice  brought  herself  and  the 
land  levied  upon  within  the  provisions  of 
this  statute,  except  that  she  failed  to  show 
she  did  not  come  irlthln  the  exception  by 
denying  that  the  debt  eixlsted  prior  to  her 
purchase  of  the  land. 

Appellees  filed  a  written  response  which 
did  not  deny  any  of  the  allegations  of  fact 
contained  in  the  notice  and  motion,  but  sim- 
ply alleged  that  the  execution  debt  was 
created  and  existed  prior  to  the  purcha.se  of 
the  land  by  appellant,  which  allegation  was 
traversed  of  record. 

[1]  The  rule  of  pleading  la  thoroughly  es- 
tablished In  this  state  that  one  who  asserts 
a  right  which  is  conferred  by  statute  sub- 
ject to  a  specified  exertion,  must  negative  the 
exception  If  it  is  contained  in  the  sentence 
or  paragraph  of  the  statute  that  creates  and 
defines  the  right ;  but  if  the  exception  Is  not 
found  in  the  sentence  or  paragraph  that 
creates  and  defines  the  right,  but  Is  contain- 
ed In  a  sqtarate  section  or  distinct  proviso 
or  paragraidi,  it  is  natter  of  defense  to  be 
pleaded  by  the  adverse  party.  This  rule  in 
applicable  aHke  in  both  dvll  and  criminal 
proceedings.  Central  .Kentucky  Asylum  v. 
Penl4^,  102  Ky.  S33,  44  S.  W.  92,  19  Ky.  liaw 
Bep.  158S ;  Bosh  t.  Wathen,  104  Ky.  548.  4T 
S.  W.  599,  20  Ky.  liaw  Rep.  731;  Bed(er. 
eta,  V.  Grow,  etc.,  7  Bush,  201;  U  &  N.  R. 
R.  Oo.  T.  Beldier,  89  Ky.  194.  12  S.  W.  196, 
11  Ky.  Law  Rep.  393;  Commonwealth  v. 
Meeks,  192  Ky.  690,  234  S.  W.  292 :  Dials  v. 
Oommonwealth,  192  Ky.  440,  233  S.  W.  888. 

[J]  Applying  this  rule  to  the  notice  by 
which  the  pr'oceeding  was  instituted  and 
which  by  the  Code  must  be  in  writing  (sec- 
tion 624)  and  state  t^e  nature  and  grounds 
of  the  motion  (section  446),  and,  as  we  have 
frequently  held,  must  contain  the  requisite 
of  a  petition  (note  b,  page  1364.  3  Newman's 
Pleading  &  Practice),  it  is  at  once  ai^arent 
that  it  was  Incumbent  upon  appellant  in  or- 
der to  manifest  her  right  to  homestead  in 
the  land  levied  upon  and  sold,  to  negative 
the  exception  which  is  contained  in  the  same 
section  and  sentence  of  the  statute  that  con- 
fers the  right.  It  follows,  of  course,  that  the 
burden  was  upon  her  to  prove  all  the  facts 
that  she  had  to  plead  in  order  to  state  her 
cause  of  action.  And  she  was  not  relieved  of 
that  burden  simply  because  the  api)ellee8.  In- 
stead of  taking  advantage  of  the  Insufficiency 
of  her  pleading  by  demurrer,  supplied  the  de- 
ficiency by  their  response,  and  thus  Irregn- 
larly,  but  Just  as  effectively,  formed  the  is- 
sue. This  very  question  was  so  decided  in 
Robertson  v.  Robertson,  20  S.  W.  643,  14  Ky. 
Law  Rep.  605. 

We  have  not  overiooked  the  fact  that  in 
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Kldiols  V.  Sennltt,  78  Ey.  680,  1  Ky.  Law 
Rep.  397.  Snaftp,  etc.,  ▼.  Snapp,  etc.,  87  Ky. 
554,  9  S.  W.  706,  Robertson  v.  Bobertson, 
supra,  Morehead  t.  Morebead,  26  S.  W.  750, 
16  Ky.  Law  Bep.  34,  and  possibly  otber 
cases,  It  was  beld  tbat  It  was  not  necessary 
for  the  one  asserting  tbe  right  of  homestead 
to  negative  tbis  exception;  but  those  cases 
were  decided  with  reference  to  the  home- 
stead law  as  It  existed  prior  to  tbe  enact- 
ment of  tbe  present  law  in  189S.  The  right 
of  homestead  was  then  conferred  by  sec- 
tion 9  of  article  13,  chapter  88,  of  the  Gen- 
eral Statutes  In  almost  tbe  same  terms  as 
It  iB  now  conferred  by  section  1702  of  the 
statutes,  except  that  tbe  exception  now 
found  In  tbe  same  clause  that  confers  tbe 
rtgbt  was  In  the  older  law  found  In  section 
16,  an  entirely  separate  and  distinct  section 
of  the  statute.  And  it  was  upon  this  fact 
alone  that  under  the  old  law  tbe  exception 
was  held  to  be  matter  of  defoise  to  be  plead- 
ed by  the  adverse  party;  but,  applying  tbe 
same  rule  of  pleading  to  the  changed  condi- 
tion of  the  statute,  the  duty  of  pleading 
the  exception  now  falls  upon  tbe  one  assert- 
ing tbe  right. 

If  tibls  may  seem  strange.  It  need  only  be 
paid  that  tbe  burden  of  pleading  and  proving 
the  exception  bas  been  changed  by  tbe  Leg- 
islature and  not  the  courts,  since  It  must  be 
presumed  that  the  Legislature  altered  the 
statute  with  knowledge  and  In  contempla- 
tion of  tbe  long-established  rule  of  pleading 
that  It  did  not  cbange  and  which  bad  been 
uniformly  applied  to  tbe  statute  tor  many 
years  before. 

Wherefore  the  Judgment  Is  affirmed. 


HUFFAKER  et  al.  v.  BRAMMER  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 
1921.) 

1.  Deeds  ®=»68(t</2)— ExMuted  by  one  nnalila 
to  aadentaad'  aatare  and  effaot  thereof  un- 
eafontsable. 

Mere  mwitsl  weakness  is  not  snfficient  to 
invalidate  a  conveyance,  if  grantor  have  suffi- 
cient mental  capacity  to  understand  the  nature, 
object,  and  purpose  of  the  contract  or  deed; 
but,  it  he  be  so  mentally  incapacitated  as  to 
be  unable  to  understand  and  appreciate  its  na- 
ture, object,  and  effect,  it  is  unenforceable. 

2.  Insane  parsons  <s=>26  —  Judgment  flnding 
grantor,  subsequent  to  execution  of  deed,  an 
imbecile,  not  prima  facie  evidence  of  inca- 
padly  to  make  deed  prior  to  Inquest 

A  judgment  finding  grantor,  on  a  day  sub- 
sequent to  the  execution  of  a  deed,  was  an  im- 
becile, does  not  make  out  a  prima  facie  case 
of  incapacity  to  make  a  deed  on  a  day  anterior 
to  that  of  the  inquest,  but  is  prima  facie  evi- 
dence only  that  he  was  incapacitated  to  make  a 
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deed  or  contract  on  the  date  of  such  inquest 
and  on  subsequent  dates  not  too  remote. 

3.  Deeds  «=»72(l)— "Undue  Inflnenoe"  daflned. 

One  may  exercise  influence  on  another  by 
acts  of  kindness,  or  appeals  to  tbe  feelings, 
reason,  or  understanding,  without  such  influence 
becoming  undue,  if  it  does  not  destroy  the  free 
agency  of  the  person  over  whom  it  is  exercis- 
ed, and  is  not  employed  to  obtain  an  undue  ad- 
vantage; "undue  influence"  being  influence  ob- 
tained over  the  mind  of  another  to  such  an  ex- 
tent as  to  destroy  free  agency,  and  to  con- 
strain bim  to  do  against  bis  will  what  he  would 
otherwise  refuse  to  do. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Undue 
Infiuence.] 

4.  Deeds  «s»l96(l)— Presumption  of  grantor's 
mental  capacity  may  he  overcome. 

The  presumption  that  grantor  has  mental 
capacity  sufficient  to  effectuate  bis  deed  or 
contract  may  be  overcome  by  evidence. 

5.  Deeds  «=al  96(2)— Burden  of  proof  of  good 
faith  in  grantee,  where  relationship  close. 

Where  a  young,  active,  vigorous  person 
obtains  a  conveyance  from  an  old  and  infirm 
person,  who  is  dosely  related  to  him  by  blood 
or  marriage,  or  where  there  is  a  dependence  of 
one  on  the  other,  there  being  no  snffident  vol* 
uable  consideration,  the  burden  of  proof  is  on 
such  grantee  to  show  tbe  good  faith  of  the 
transaction,  and  that  the  grantor  freely  and 
voluntarily  executed  the  instrument. 

6.  Deeds  «=:>2I  1(1)—  Evidence  held  to  show 
grantor  mentally  Inoapacltated. 

Evidence,  in  a  suit  to  cancel  a  deed,  held 
to  show  grantor's  mental  incapacity. 

7.  Vendor  and  purchaser  9=>2Z7— Grantees  of 
grantee  obtaining  deed  by  undue  Influence 
over  mentally  Incapacitated  grantor  held  not 
Innocent  purohasera. 

Where  grantees  of  one  to  whom  deed  was 
executed  through  the  exercise  of  undue  influ- 
ence over  the  weakened  mind  of  his  grantor, 
who  lived  in  the  immediate  neighborhood  of  the 
latter  at  the  time  of  the  making  of  the  deed, 
and  for  many  years  before  were  constantly  as- 
sociated with  him  and  his  family,  they  are  in 
no  better  position  than  their  Immediate  gran- 
tor to  defend  a  suit  to  cancel  the  deed  to  him, 
being  charged  with  knowledge  of  his  grantor's 
inability  to  make  a  valid  obligation. 

Appeal  from  Circuit  Court,  Wayne  Oonnty. 

Suit  by  Ella  Brammer  and  others  against 
B.  O.  Huflaker  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Bertram  &  Bertnun,  of  Monticello,  for 
appellants. 

Duncan  &  Bell,  J.  C.  Davis,  and  J.  P.  Har- 
rison, aU  of  Monticello,  and  B.  T.  Wesley,  of 
Somerset,  for  appellees. 

SAMPSON,  J.  From  the  evldrace  it  ap- 
pears that  H.  C.  Huffaker,  a  direct  descend- 
ant of  George  III  of  England,  died  intestate 
at  his  home  in  Wayne  county  In  1917  at  tbe 
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age  of  84  years,  suFvived  by  a  wife,  6  daugb- 
ters,  and  5  sons.  Before  bis  death,  the  old 
man  conveyed  to  his  son  B.  C.  Huffaker  on 
November  3,  1914,  two-thirds  of  all  the  roy- 
alty which  the  father  had  reserved  in  a  20- 
acre  tract  of  land,  ccmveyed  by  the  father 
on  March  26,  1901,  to  said  son.  This  litiga- 
tion was  commenced  by  EUa  Brammer  and 
other  children  of  Huffaker  against  B.  O. 
Huffaker  and  his  grantees,  Joe  Ragan  and 
C.  S.  Huffaker,  to  cancel  and  set  aside  said 
deed  of  conveyance  from  H.  C.  Huffaker  for 
said  mineral  right  to  the  son  B.  C.  Huffaker 
on  the  grounds :  (1)  That  at  the  time  of  the 
execution  of  said  deed  on  September  15, 1914, 
the  father,  H.  C.  Huffaker,  was  insane  and 
incapable  of  making  such  a  deed  or  contract ; 
(2)   that  said  deed   was  procured  by  said 

B.  C.  Huffaker  from  his  father  by  fraud 
and  undue  influence.  The  insanity  of  the 
grantor  was  denied  by  the  grantees,  and  they 
further  defended  upon  the  ground  that  the 
conveyance  was  made  by  the  father  to  the 
son  freely  and  voluntarily,  without  the  ex- 
ercise of  any  undue  influence  by  the  grantees, 
or  any  one  or  more  of  them,  upon  the  father, 
to  induce  blm  to  make  said  conveyance.  The 
ease  being  prepared  and  submitted,  the  chan- 
cellor granted  the  prayer  of  the  petition,  can- 
celed the  deed  conveying  the  mineral  rights 
to  the  son  B.  C.  Huffaker,  and  also  the  deeds 
from  the  said  B.  O.  Huffaker  to  Ragan  and 

C.  S.  Huffaker,  and  adjudged  said  mineral 
rights  to  belong  to  the  estate  of  H.  C.  Huf- 
faker, in  which  his  11  children  are  entitled 
to  participate.  From  this  Judgment  B.  O. 
Huffaker  and  the  other  defendants  appeal, 
insisting  (a)  that  the  findings  of  fact  of  the 
chancellor  are  not  supported  by  the  evi- 
dence ;  (b)  the  Judgment  of  the  chancellor  is 
contrary  to  the  law;  (c)  the  chancellor  er- 
red in  overruling  the  exceptions  to  the  dep- 
osition and  exhibit  filed  therewith  of  ESarl 
R.  Tate,  a  witness  fbr  appellees. 

For  some  years  before  his  death  H.  O. 
Huffaker,  a  minister  of  the  gospel  and  fann- 
er living  some  miles  from  Montlcello,  In 
Wayne  county,  owned  about  250  acres  of 
land  under  and  on  which  he  contended  there 
were  depoBits  of  valuable  minerals  and 
oils.  The  children  were  all  married  and  did 
not  live  in  the  parental  home.  In  1901  be 
conveyed  to  his  son  B.  C.  Huffaker  20  acres 
of  the  home  farm,  reserving  tliree-fourths  of 
the  royalty  from  the  mineral  in  and  under 
the  said  20  acres.  Thereafter  he  conveyed 
to  other  children  small  parts  of  tiie  home 
farm,  without  making  reservation  of  the 
mineral  under  their  respective  parts.  All 
these  conveyances  were  made  upon  a  consid- 
eration recited  in  the  deeds.  At  the  time  of 
the  making  of  the  deed  to  B.  C.  Huffaker  in 
1901  it  is  admitted  that  the  father  was  men- 
tally capable  of  conveying  the  property  and 
that  he  was  not  unduly  influenced  to  do  so, 
although  he  was  an  old  man  at  that  time. 
Being  desirous  of  selling  a  part  of  the  20 


acres  which  hia  father  bad  conveyed  him. 
B.  C.  Huffaker,  on  September  16,  1914,  ob- 
tained ttotn  his  father  a  deed  for  the  tbree- 
fonrths  of  the  royalty  which  the  father  liad. 
reserved  in  the  formw  deed.  Whereupon 
B.  C.  Huffak»  conveyed  to  his  brotber-in- 
law,  Joe  Ragan,  a  part  of  the  land  and 
mineral  wMch  he  had  obtained  from  his 
father,  and  another  part  to  his  brother  C.  S. 
Huffaker;  but  B.  C.  Huffaker  reserved  to 
blnlself  and  excepted  from  said  conveyances 
2  acres  of  the. mineral  right.  In  obtaining 
the  conveyance  of  the  mineral  right  from 
his  father,  B.  C.  Huffak^  paid  no  considera- 
ticm.  He  Insists,  however,  that  the  father 
had  conveyed  a  like  number  of  acres  to  cer- 
tain other  of  his  children  without  making 
a  reservation  of  the  mineral  right,  and  that 
this  conveyance  was  intended  to  make  him 
equal  with  the  other  children  In  the  landed 
estate  of  the  tatbiex. 

Without  reciting  the  evidence  we  are  able 
to  say  that  it  is  shown  for  the  plaintiffs  that 
the  father,  H.  O.  Huffaker,  was  at  the  time 
of  the  making  of  the  deed  in  1914,  sought  to 
be  canceled,  about  82  years  of  age,  infirm 
both  in  mind  and  body;  that  he  had  certain 
hallucinations  about  fabulous  natural  wealth 
in  the  form  of  gold  and  silver  mines  and  gas 
and  oil  wells  in  his  property ;  that  he  had  on 
different  occasions  pointed  out  to  persona  on 
his  farm  the  locations  of  Swift's  silver 
mines,  and  had  on  more  than  one  occasion 
engaged  persons  to  dig  for  the  rich  ore  on 
his  place ;  that  his  religious  belief  in  hia  <fld 
days  became  very  differ^it  from  wluit  it 
was  in  his  vigorous  manhood,  and  was  such 
as  wab  not  concurred  In  by  other  rational 
people;  that  he  was  unable  to  get  about,  or 
to  talk  in  a  rational  way,  or  to  hold  bis 
mind  on  a  subject  or  topic  while  attempting 
to  discourse  upon  it ;  that  he  had  hardening 
of  the  arteries,  a  disease  when  in  the  head 
affects  the  memory  and  impairs  mental  pro- 
cesses; that  for  some  months  before  his 
death  it  was  necessary  to  confine  the  father 
on  account  of  his  mental  derangement,  and 
a  pea  or  cage  was  built  in  one  of  the  rooms 
of  his  resldeuce,  wherein  he  was  lo<^ed  to 
prevent  him  doing  injury  to  himself  or  to 
others ;  that  during  many  months  a  grandson 
was  employed  by  other  members  of  the  fam- 
ily to  look  after  him  and  to  take  care  of 
him;  that  a  streak  of  insanity  was  in  the 
family,  and  was  recognized  by  members  in 
the  family;  that  this  generally  affected  the 
older  members  of  the  family,  or  at  least  be- 
came more  pronounced  as  the  person  advanc- 
ed in  years;  that  two  of  H.  C.  Huffater's 
brothers  had  become  insane  in  their  old 
days,  one  dying  in  an  insane  asylum,  the  oth- 
er in  confinement  in  his  own  home. 

In  support  of  these  various  statem^ts 
concerning  the  mental  conditioa  of  the  gran- 
tor, many  strange  and  unexplainable  speeches 
are  attributed  to  him,  and  many  peculiar, 
unnatural,  and  insane  acts,  both  before  and 
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after  the  making  of  the  deed  on  September 
15,  1914,  on  his  part  are  related  by  the  wit- 
nesses. He  was  adjudged  insane  by  the 
Wayne  county  court  May  8,  1916,  and  a  com- 
inittee  appointed.  On  the  other  hand,  the 
witnesses  for  the  defendants  in '  substance 
■ay  that,  while  H.  O.  Huftaker  was  old  and 
somewhat  Infirm  pbyslcally,  he  was  as  rig- 
orous In  mind  and  body  at  the  time  of  the 
making  of  the  deed  in  question  as  the  usual 
man  of  his  age  and  maAner  of  life;  that  he 
was  a  man  who  read  and  tiionght  a  great 
deal,  and  made  up  his  own  mind  on  all  ques- 
tions and  subjects,  not  being  easily  influenc- 
ed ;  that  he  freely  and  voluntarily  made  the 
deed  for  the  mineral  right  to  his  son  B.  C. 
Hulfaker,  and  at  the  time  understood  the 
nature  of  the  transaction  and  the  purpose  to 
be  accomplished  by  the  conveyance ;  that  the 
real  cause  of  this  litigation  was  the  discovery 
of  oil  in  paying  quantities  on  the  20-acre 
tract  conveyed  to  B.  C.  Huffaker  and  the 
desire  of  the  other  heirs  to  participate  In 
this  nnfathomed  wealth. 

[1,  2]  Mere  maital  weakness  is  not  suffi- 
cient to  invalidate  a  conveyance,  if  the  gran- 
tor have  sntfldent  m^ital  capacity  to  under- 
stand the  nature,  object,  and  purpose  of  the 
contract  or  deed.  '  But  If  be  be  so  mentally 
incapacitated  as  to  be  unable  to  understand 
and  appreciate  the  nature,  object,  and  ettect 
of  the  contract  or  deed,  it  is  unenforceable, 
tot  It  does  not  express  his  purpose  and  is  not 
his  deed,  but  the  purpose  and  deed  of  an- 
other; he  having  not  sufficient  capacity  to 
alter  into  sach  contract.  Nor  does  a  Judg- 
ment of  a  court  of  competent  jurisdiction, 
finding  a  grantor,  at  a  day  subsequent  to 
that  on  which  the  deed  is  made,  to  be  an  im- 
becile, make  out  a  prima  facie  case  of  in- 
capacity on  the  part  of  the  testator  to  make 
a  will  on  a  day  anterior  to  that  of  the  in- 
quest. Such  finding  is  only  prima  facie  evi- 
dence that  grantor  was  Incapacitated  to 
make  a  deed  or  contract  on  the  date  of  such 
inquest  and  on  subsequent  dates  not  too  re- 
mote, but  this  presumption  may  be  overcome 
by  evidence. 

[3]  An  enfeebled  mind,  though  not  totally 
incapacitated  to  enter  into  contract,  is  always 
an  easy  prey  to  stronger  and  more  vigorous 
minds  with  which  it  comes  in  contact,  and  Is 
therefore  always  liable  to  be  unduly  influ- 
enced or  overreached  by  designing  persons. 
We  generally  refer  to  undue  Influence  as  an 
Influence  obtained  over  the  mind  of  another 
to  such  an  extent  as  to  destroy  free  agency, 
and  to  constrain  him  to  do  against  his  will 
what  he  would  otherwise  refuse  to  do.  One 
may  exercise  influence  upon  another  by  acts 
of  kindness,  by  appeals  to  the  feelings,  rea- 
son, or  understanding,  without  such  influ- 
ence becoming  undue  or  unlawful,  if  it  does 
not  destroy  the  free  agency  of  the  person 
over  whom  it  is  exercised,  and  is  not  em- 
ployed to  obtain  an  undue  advantage.  Wat- 
son v.  Watson,  137  Ky.  25,  121  S.  W.  626; 
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Murphy  T.   Murphy,  146  Ky.   396,   142   S. 
W.  1018. 

[4,  i]  Every  grantor  Is  presumed  to  Iiave 
mental  capacity  sufficient  to  effectuate  his 
deed  or  contract,  but  this  presumption  may 
be  overcome  by  evidence.  The  presumption 
is  frequoitly  indulged  that  a  deed  made  by 
an  aged  or  infirm  person  to  a  grantee  who 
is  strong  and  vigorous  in  mind  and  body, 
without  consideration,  or  a  fanciful  consider- 
ation, that  the  said  conveyance  Is  obtained  by 
the  exercise  of  undue  influence  by  the  gran- 
tee over  the  grantor.  Especially  is  tills  true 
where  the  parties  stand  in  a  trust  or  con- 
fidential relation  and  the  grantor  is  under 
obligation  to  the  grantee  or  under  the  gran- 
tee's dominion  or  influence.  In  the  case  of 
Davidson  v.  Davidson,  180  Ky.  190,  202  S. 
W.  493,  we  held  that  a  grantee  of  one  ptiysi- 
cally  infirm,  in  the  custody  or  in  the  home 
of  a  grantee,  is  under  the  necessity  of  show- 
ing ttrat  the  transfer  from  such  old  and  in- 
firm person  to  the  one  having  him  in  custody 
Or  in  bis  home  was  free  from  fraud  and  un- 
due infiuence,  and  that  a  deed  so  obtained 
will  be  canceled,  unless  the  grantee  sustains 
the  burden  o£  proof  by  showing  that  the  trans- 
action was  freely  and  voluntarily  entered 
into  by  the  grantor,  and  tliat  the  grantor  had 
capacity  to  nm^  the  deed,  and  did  so  with- 
out the  exercise  of  undue  influence  over  Itim 
by  the  grantee  It  is  a  rule  in  ttUs  jurisdic- 
tion that  where  a  young,  active,  vigorous 
person  obtains  a  conveyance  from  an  old  and 
infirm  person,  who  is  closely  related  to  liim 
by  blood  or  marriage,  or  where  there  is  a 
dependence  of  one  upon  the  other,  there  be- 
ing no  sn£aelent  Araloable  consideration,  the 
burden  of  proof  is  ujpon  such  grantee  to 
show  the  good  faith  of  the  transaction  and 
that  the  grantor  freely  and  voluntarily  ex- 
ecuted the  instrument,  else  the  said  instru- 
ment will  be  canceled  at  the  suit  of  persons 
interested  in  the  estate  of  the  grantor.  Davis 
V.  Creech,  180  Ky.  804,  203  S.  W.  714 ;  Wil- 
longhby  v.  Keynolds,  182  Ky.  1,  207  S.  W.  947. 
[6]  The  grantor  in  the  instant  case  was  8:: 
years  of  age,  and  we  are  convinced  by  the 
evidence  that  his  mind  was  more  or  less 
deranged  for  some  months  before  the  ex- 
ecution of  the  deed  in  question,  and  that 
he  was  not  on  September  15,  1914,  of  such 
mental  alertness  as  to  understand,  com- 
prehend, or  appreciate  the  nature  and  efCect 
of  the  transaction  which  is  evidenced  by  the 
deed  of  that  date.  The  grantee  was  a  young, 
vigorous  man  of  more  than  ordinary  mental 
j  astuteness  and  power.  He  liad  largely  taken 
I  charge  of  the  alfairs  of  his  father,  and  wa-s 
'  conducting  the  same  because  of  the  lack  of 
mentality  on  the  part  of  his  aged  parent 
The  father  was  therefore  dependent  upon  the 
son  in  many  ways.  The  mind  of  the  father 
was  subservient  to  that  of  his  son,  and  no 
doubt  the  son  could  have  obtained  from  his 
father,  on  the  date  of  the  deed  in  question, 
a  conveyance  oi  any  or  all  of  the  father's 
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property  without  a  protest  from  die  father. 

It  is  argued  that  the  father  did  not  re- 
serve the  oil  right  in  the  other  portions  of 
land  transferred  to  his  children,  and  that 
this  conveyance  of  September  15,  1914,  to 
the  son  B.  C.  Huffaker  was  made  for  the  pur- 
pose of  equalizing  his  interest  with  tliat  of 
the  other  diildren.  At  the  time  of  the  mak- 
ing of  the  original  deed  in  1901  the  father  was 
admittedly  mentally  capable  of  transacting 
business,  and  he  then  reserved  a  certain  part 
of  the  oil  right.  He  had  a  purpose  in  so  do- 
ing. He  believed  that  his  lands  contained 
oil.  As  that  oil  ^eld  bad  been  somewhat  de- 
A'eloped  after  the  year  1901,  and  before  the 
execution  of  the  questioned  deed  in  1914, 
there  is  reason  to  suspect  that  the  father 
would  not  have  parted  with  the  oil  right 
without  consideration  In  1914,  which  oil  right 
was  then  in  a  measure  proven,  inasmuch  he 
did  not  convey  it  to  the  same  son  In  1901, 
when  the  oil  field  was  wholly  undeveloped. 

[7]  The  other  appellants,  C.  S.  Huffaker, 
a  son,  and  Joe  Ragan,  the  hosband  of  a 
daughter,  of  the  grantor,  are  in  no  better 
attitude  than  the  original  grantee,  B.  G.  Huf- 
faker; for,  as  they  were  living  in  the  Im- 
mediate neighborhood  of  H.  O.  Huftaker  at 
the  time  of  the  making  of  the  questioned 
deed,  and  for  many  years  I4fcre,  and  were 
constantly  assodated  with  him  and  the  Im- 
mediate members  of  the  family,  they  are 
charged  with  knowledge  that  the  old  man 
was  too  infirm  mentally  and  bodily  to  make 
a  valid  and  binding  obligation  in  September, 
1914. 

The  chancellor  having  arrived  at  these 
conclusions  and  entered  a  Judgment  accord- 
ingly. It  Is  affirmed. 


TINSLEY  V.  TINSLEY  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 
1921.) 

1.  EvMenoe  «=>3I7(I8)— Statement  as  to  m- 
ternlty  of  cMId  held  hearsay. 

In  an  action  for  partition  of  real  property 
of  an  estate  by  one  claiming  as  grandson,  evi- 
dence that  a  third  party,  since  deceased,  claimed 
to  be  the  father  of  the  plaintiff  was  mere 
hearsay  and  absolutely  incompetent 

2.  Witnesses  <g=3l59(2)— Competency  to  testi- 
fy as  to  deolaratlons  of  decedent  as  to  his  pa- 
ternity. 

In  an  action  by  alleged  grandson  of  in- 
testate for  partition  of  real  estate,  the  second 
and  childless  wife  of  deceased  was  a  competent 
witness,  and  could  testify  that  son  of  deceased 
by  former  wife,  and  alleged  father  of  piaintifl, 
denied  tltat  he  was  the  father  of  plaintiff  and 
that  he  left  home  on  that  account,  but  daugh- 
ters of  decedent  were  not  competent  to  testi- 
fy as  to  such  statements  in  their  own  l>elialf. 


3.  Bastards  ®s>6— Evidence  held  to  show  pa- 
ternity of  pjalntiff  In  partition. 
In  action  by  alleged  grandson  to  partition 
estate  of  intestate,  evidence  held  to  establish 
that  plaintiff  was  tl;e  child  of  a  deceased  son 
of  the  intestate,  who  had  recognized  him  after 
marriage,  under  Ky.  St.  g  1398. 

4^  Bastards  ®=>6— Law  favors  Isgltlnaey. 

The  law  favors  the  legitimacy  of  children, 
and  will  not  bastardize  a  child  unless  the  evi- 
dence is  clear  and  convincing. 

S.  Homestead  «s>l4l(l),l4&-ExtaBt  Of  bone- 
stead  riflhts  of  widow;  forfeitare  by  removal. 

Where  intestate  only  had  cliiidren  by  Iiig 
first  wife,  on  liis  death  a  second  wife  could  not 
ciaim  a  homestead  in  any  part  of  his  land  oth- 
er than  that  on  which  ^e  and  decedent  lived 
at  the  time  of  his  death,  and  she  forfeited  her 
right  to  homestead  even  In  such  land  by  mov- 
ing out  of  the  state  to  make  her  permanent 
home  elsewhere. 

Appeal    from    (Mrcult    Oonrt,    Qaldweil 

CJounty. 

Action  by  Marvin  llnsley  against  America 
Tlusley  and  others.  Judgment  for  defend- 
ants, and  piaintUf  appeals.    Reversed. 

John  G.  Miller,  of  Princeton,  for  appel- 
lant 
S.  D.  Hodge,  of  Princeton,  for  appellees. 

SAMPSON,  J.  Appelant,  Marvin  Tinslcg-, 
a  colored  man  about  2S  years  of  age. 
brought  this  action  against  America  Tlnsley 
and  others  for  a  sale  of  the  real  property 
belonging  to  the  estate  of  Lewis  Tinsley. 
deceased,  and  a  division  of  the  proceeds 
'among  the  widow  and  heirs,  Including  ap- 
pellant, upon  the  averment  that  api)rilant 
is  the  son  of  Thomas  Tinsley,  the  son  of  the 
intestate  Lewis  Tinsley.  The  answer  denied 
tliat  appellant,  Marvin  Tinsley,  is  the  grand- 
son of  th6  intestate  Lewis  Tinsley,  or  any 
way  related  to  him,  and  charges  that  appe- 
lant Marvin  Tinsley  is  an  illegitimate  child 
of  Lucy  Gray,  now  Lucy  Patent  After  the 
case  was  prepared  by  the  taking  of  a  num- 
her  of  depositions  on  either  side.  It  was  sut>- 
mltted  to  the  chancellor,  and  a  Judgment 
entered  dismissing  appellant's  petition,  and 
adjudging  that  he  take  nothing  thereby,  from 
which  Judgment  he  appeals. 

[1 ,  2]  It  appears  that  old  man  Lewis  Tins- 
ley,  a  prosperous  colored  man  living  In  Cald- 
well coimty,  owned  a  farm  of  about  80  acres 
of  land  on  which  be  lived,  of  the  value  of 
about  $1,500,  a  one-half  undivided  interest  In 
another  tract  of  land  containing  about  64 
acres,  and  a  house  and  lot  of  small  value 
in  the  town  of  Princeton,  He  had  three 
children  by  his  first  wife,  two  girls  and  a 
son  named  Thomas.  There  were  no  chil- 
dren by  second  wife  America,  who  la  ai>- 
peUee  herein.  About  the  time  Thomas  be- 
came of  age  he  was  courting  a  colored  girl 
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named  Lucy  Oray  wlio  lived  about  alz  miles 
away  from  the  Tinsley  borne.  This  girl  waa 
then  about  16  or  17  years  of  age.  Frequently 
gliomas  in  bis  buggy  drove  over  to  see  Lucy, 
and  sometimes  took  her  back  home  with  him 
to  stay  two  or  three  days  with  his  sisters. 
This  courtship  went  along  for  several 
moBths.  Without  warning  Thomas  suddenly 
skipped  the  country,  and  a  short  time  after 
bis  disappearance  the  parents  of  Lucy  dis- 
covered that  she  was  pregnant  with  child. 
Henderson  Gray,  the  father  of  Lucy,  ap- 
I>eared  before  the  grand  Jury  of  Caldwell 
county  and  caused  Thomas  Tinsley  to  be  in- 
dicted for  seduction  of  his  daughter  Lucy, 
then  under  the  age  of  21  years.  A  warrant 
was  issued  upon  the  indictment,  and  Thomas 
was  arrested  at  Enttawa  by  the  officers,  and 
retained  to  the  Princeton  jail.  Without  the 
conniTance  or  knowledge  of  either  Lucy  or 
her  father,  Thomas  procured  the  officer  to 
bring  him  to  the  home  of  Lucy,  who  was 
yet  confined  to  ber  bed,  her  child  being  only 
two  weeks  old,  where  he  was  allowed  to 
talk  to  Lucy,  and  in  the  course  of  the  con- 
versation ask  her  to  marry  him,  which  she 
consented  to  do.  whereupon  arrangements 
were  made  for  the  wedding  to  take  place  at 
the  county  court  clerk's  office  in  Princeton. 
Both  Henderson  Gray,  the  father  of  Lucy, 
and  Lewis  Tinsley,  the  father  of  Thomas, 
participated  in  the  arrangements  for  the  wed- 
ding and  witnessed  the  ceremony.  After 
the  wedding  Thomas  and  bis  wife  Lucy 
weot  to  tbe  home  of  Lewis  Tinsley  to  make 
their  taome^  and  remained  there  for  some 
months.  Later  Thomas  Tinsley  ran  away 
to  Illinois  and  left  his  wife  and  baby,  and  a 
short  time  thereafter  died  In  that  state.  All 
tbese  facts  are  admitted,  bat  it  is  insisted 
by  appellees  that  Thomas  is  not  tbe  father 
of  Marvin  Tinsley,  bat  that  one  Vest  Dunn- 
ing, a  colored  man  living  In  tbe  neigbbor- 
faood,  is  his  father.  Of  course  there  la  ab- 
solutely no  evidence.  True,  a  few  witnesses 
say  that  Marvin  favors  Dunning,  who  has 
been  dead  for  several  years,  and  s<xne  of 
them  testify  that  Dunning  claimed  to  be  the 
father  of  Marvin,  but  this  last  statemait  is 
mere  hearsay  and  absolutely  incompetent 
It  was  in  evidence  by  America  Tinsley,  who 
we  think  is  a  competent  witness,  that  Thom- 
as Tinsley  denied  that  he  was  tbe  father  of 
Marvin,  and  that  be  left  home  on  that  ac- 
count. While  the  two  daughters  of  Lewis 
Tinsley  both  testified  to  similar  statements 
by  Thomas,  the  evidence  on  their  own  be- 
half against  their  deceased  brother,  Thomas 
Tinsley,  Is  incompetent,  and  cannot  be  con- 
sidered. On  the  other  band  Lucy,  tbe  moth- 
er of  Marvin,  testifies  postlvely  that  she  bad 
no  sexual  connection  with  any  man  except 
Tbaaam  Tinsley  before  the  birth  of  her  cblld 
Marvin,  and  that  Thomas  Tinsley  was  the 
father  of  Marvin  Tinsley.  The  circumstanc- 
es bear  ber  out  in  this  statement,  because 
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'  she  had  little  or  bo  access  to  any  other  man. 
Moreover,  Thomas  seemed  to  reoognlze  the 
fact  that  he  was  the  father  of  the  child  be- 
fore its  birth,  for  be  fled  the  country  in 
anticipation  of  trouble  which  would  arise  out 
of  his  connection  with  tbe  girl.  In  addition 
to  this,  when  he  was  brought  back  by  the 
officers  he  besought  the  girl  to  marry  him 
without  any  solicitation  or  Intimidation  on 
the  part  of  Lucy  or  ber  father.  The  evi- 
dence also  shows  that  Thomas  acknowledged 
tbe  child  as  his  son. 

[8,  4]  This  evidence  is  sufficient  to  estab- 
lish Marvin's  right  to  participate  In  the  es- 
tate of  Lewis  Tinsley,  deceased,  under  sec- 
tion 1398,  Ky.  Statute,  which  reads: 

"If  a  man  having  had  a  child  by  a  woman 
shall  afterwards  marry  her,  snch  child  or  its 
descendants,  if  recognized  by  him  before  or 
after  marriage,  shall  be  deemed  legitimate." 

Tbe  law  favors  tbe  legitimacy  of  children, 
and  will  not  bastardize  a  child  unless  the 
evidence  is  clear  and  convincing.  Stein  v. 
Stein,  32  Ky.  Law  Rep.  664,  106  S.  W.  860; 
Bates  V.  Meade,  174  Ky.  545,  192  S.  W.  666. 

We  have  no  doubt  that  Marvin  is  the  son 
of  Thomas  Tinsley,  nor  that  Thomas  Tinsley 
at  the  time  of  his  marriage  to  Lucy,  and 
afterwards,  acknowledged  Marvin  as  his 
child.  This  being  so,  Marvin  is  entitled  to 
inherit  one-third  of  tbe  estate  of  Lewis  Tins- 
ley,  deceased. 

[C]  We  are  unable  to  tell  upon  what 
ground  the  court  dismissed  plaintltrs  peti- 
tion, whether  upon  the  ground  tliat  Marvin 
was  not  tbe  son  of  Thomas,  or  upon  the 
ground  that  Ameriea,  tbe  widow  of  Lewis 
Tinsley  and  bolder  of  the  homestead  In  tbe 
lands,  was  entitled  during  her  life  to  the 
whole  thereof,  free  from  the  claims  of  any 
and  all  of  the  heirs.  From  tbe  evld^ice  of 
America  Tinsley,  we  are  convinced  that  she 
forfeited  ber  right  to  homestead  in  the  lands 
of  Lewis  Tinsley  when  she  moved  to  Illinois 
to  make  ber  permanent  home.  However  that 
may  be,  it  is  suggested  in  brief  that  America 
Tinsley  is  now  dead,  and  this  question  can- 
not again  arise.  She  did  not,  and  could  not, 
claim  a  homestead  in  any  part  of  the  land 
other  than  the.  farm  on  which  she  and  ber 
husband  lived  at  the  time  of  his  death.  The 
petition  should  not  therefore  have  been  dis- 
missed, and  the  trial  court  erred  to  the 
great  prejudice  of  appellant  in  so  doing. 

As  the  chancellor  did  not  pass  upon  a 
claim  made  by  Mrs.  Wall,  a  daughter  of 
Lewis  Tinsley,  that  the  deed  made  by  her 
to  her  father  Lewis  Tinsley  was  not  In  fact 
a  deed,  but  only  a  mortgage  to  secure  her 
father  against  loss  on  account  of  money  ad- 
vanced by  him  to  her,  and  did  not  deter- 
mine whether  tbe  land  was  susceptible  of 
advantageous  division  in  kind,  or  should  be 
sold  as  a  whole,  and  the  proceeds  divided 
among  tbe  heirs,  the  cause  is  remanded  for 
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the   chancellor's    consideration    and   decree 
upon  these  contentions  and  upon  the  whole 
case  in  conformity  to  this  opinion. 
Judgment  reversed. 


CITY  OF  HENDERSON  V.  GEORGE  OELK- 
ER  CO. 

SAME  V.  OELKER  BROS.  BUGGY  CO. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 
1921.) 

1.  Taxation  <s=s>204(2)  —  "Manufacture"  aad 
"engaged  in  manufacturing,"  used  In  tax  ex- 
emption statutes^  more  strictly  construed 
than  In  other  statutes. 

The  terms  "manufacture,"  "mavufactur- 
ing,"  "manufacturing  establishment,"  and  "en- 
gaged in  manufacturing,"  which,  as  used  m 
statutes,  are  to  .  be  measured  by  the  common 
understanding  of  mankind  of  the  idea  intended 
to  be  conveyed  by  them  in  the  particular  con- 
nection in  which  they  are  employed,  are  to  be 
more  strictly  construed  in  tax  exemption  stat- 
utes than  in  statutes  promulgating  a  public 
policy. 

2.  Taxation  ^=3236  —  To  ha  "manafactory," 
within  statute  exempting  products  In  course 
of  manufacture  and  "raw  material,"  ooncem 
need  not  make  completed  artloles  from  crude 
materials. 

For  a  business  enterprise  to  be  a  "manu- 
factory," within  Ky.  St.  Supp.  1918,  {  4019al0, 
sobd.  2,  exempting  from  local  taxation  ma- 
chinery and  products  in  course  of  manufacture 
by  concerns  actually  "engaged  in  manufactur- 
ing," and  raw  material  on  hand  for  the  purpose 
of  manufacture,  it  is  not  necessary  that  it 
should  make  completed  articles  from  materials 
altogether  raw;  the  term  "raw  material"  not 
necessarily  meaning  crude  material  in  its  nat- 
ural state,  but  including  products  made  from 
crude  material,  which  have  undergone  man- 
ufacturing processes  and  been  converted  into  a 
distinct  product,  from  which  an  entirely  dif- 
ferent one  may  be  made  by  the  application  of 
additional   scientific   processes. 

[Ed.  Jsote. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Manu- 
factory ;    Raw.] 

3.  Taxation  «=!>236— Concern  covering  and  lin- 
ing buggy  tops,  cushioning  seats,  etc,  "en- 
gaged In  manufacturing,"  within  statntory 
exemption. 

A  concern  engaged  in  covering  with  leather 
and  lining  the  insides  of  buggy  tops  with  cloth, 
cushioning  buggy  seats,  making  and  fitting  tires 
to  the  wheels,  etc.,  is  "engaged  in  manufactur- 
ing," within  Ky.  St.  Supp.  1918,  §  4019al0, 
subd.  2,  exempting  from  local  taxation  machin- 
ery and  products  in  course  of  manufacture  by 
concerns  actually  engaged  in  manufacturing, 
though  the  tops,  seats,  wheels,  etc.,  were  pur- 
chased from  others;  the  articles  being  finished 
and  rendered  suitable  for  their  intended  uses 
by  such  concern's  science  ond  skill. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Engage.] 


4.  Taxation  •a»237— Crating  lambar   net    ex- 
empt from    local   taxation   as   "material    on 
hand  for  purpose  of  manufacturing." 
Lumber  used  for  crating  completed  man- 
ufactured  articles   for   shipment   is   not   "ma- 
terial on  hand  for  the  purpose  of  manufactur- 
ing,"  within   Ky.   St.   Supp.   1918,   {  4019al0, 
subd.  2,  exempting  such   materials  from  local 
taxation;    not  being  a  part  of  the  process  of 
manufacture  any  more  than  is  the  manofae- 
tured  article  itndf. 

Appeal  from  CUrcult  Court,  Henderson 
County. 

Actions  by  the  City  of  Henderson  against 
the  George  Delker  Company  and  against  the 
Delker  Bros.  Buggy  Company  tor  municipal 
taxes  on  property  used  In  the  prosecntion  of 
defendants'  businesses.  From  judgments  for 
defendants  as  to  the  bulk  of  the  property, 
plaintiff  appeals,  and  from  judgments  for 
plaintiir  as  to  the  balance,  defendants  ap- 
peal.  AflSrmed. 

B.  S.  Morris,  of  Henderson,  for  appellant. 

Benson  &  Taylor,  of  Henderson,  for  ap- 
pellees. 

THOMAS,  J.  The  plaintiff  and  appellant, 
city  of  Henderson,  brought  these  two  actions 
against  the  two  defendant  corporations,  tbe 
appellees,  the  George  Delker  Company  and 
Delker  Bros.  Buggy  Company,  seeking  to 
recover  judgments  against  them  for  munici- 
pal taxes  claimed  to  be  due  it  from  defend- 
ants upon  certain  property  owned  by  them, 
which  they  each  operated  and  used  in  the 
prosecution  of  their  business  enterprise,  lo- 
cated within  the  Umlts  of  the  city.  The  right 
to  the  recovery  was  resisted  upon  the  ground 
that  the  property  sought  to  be  taxed  was 
"machinery  and  products  in  course  of.  manu- 
facture of  persons,  firms  or  corporations  ac- 
tually engaged  in  manufacturing  and  their 
raw  material  actually  on  hand  at  their 
plants  for  the  purpose  of  manufacture," 
which  is  expressly  exempted  trmn  local  taxa- 
tion by  exemption  (2)  of  section  4019alO, 
volume  3,  Kentucky  Statutes,  wliicb  was 
enacted  at  the  1917  special  session  of  the 
Legislatnre. 

Each  defendant  is  engaged  in  precisely 
the  same  bnsiness,  and  each  case  was  sub- 
mitted and  tried  on  an  agreed  stipulation 
of  facts;  tbe  one  being  substantially,  if  not 
an  exact  copy  of  tbe  other.  Defendants  are 
each  wholesale  and  retail  dealers  In  buggies, 
carriages,  and  other  horse-drawn  vtiilcles, 
which  they  claim  are  manufactured  by  them 
at  their  respective  plants  in  the  dty  of 
Henderson,  while  plaintiff  insists  that  nei- 
ther defendant  manufactures  any  of  the  ve- 
hicles in  which  It  deals,  but  that  tbey  as- 
semble them  by  putting  together  the  already 
manufactured  parts,  which  are  purchased  by 
them  from  others  who  manufacture  them. 
It  therefore  becomes  essential  to  look  to  the 
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facts  from  wUch  a  decision  of  tbe  qoefltioa 
must  be  made. 

£acb  of  tbe  defendants  operates  a  large 
factory  witbin  the  corporate  limits  of -the 
dty;  tbe  defendant  the  Ctoorge  Delker  Com- 
pany anplorlng  90  persons  whose  combined 
salary  for  the  year  oidiug  June  30,  1918, 
was  $.75,606,  and  the  defendant  Delker  Brds. 
Buggy  Company  during  the  same  time  em- 
ployed "more  than  176  persons"  whose  com- 
bined salary  was  9132,140.17.  Tbe  acts  per- 
formed and  the  work  done,  as  well  as  the 
machinery  and  methods  employed  therein, 
are  so  clearly  stated  In  the  stipulations  that 
we  have  concluded,  in  furtherance  of  a  bet- 
ter understanding,  though  at  the  expense  of 
space,  to  Insert  herein  the  following  excerpt 
from  the  one  in  the  action  against  defend- 
ant the  George  Delker  Company: 

"It  [defendant]  purchases  in  large  qnantlties, 
and  in  the  already  mannfactured  state,  leather, 
enameled  goods,  cloth  lining,  and  excelsior, 
used  in  cnshioning  and  upholstering  tbe  seats, 
backs.  Bides,  and  tops  of  buggies.  This  ma- 
terial is  then  cut  by  defendant,  and  fashioned 
in  the  proper  shape,  and  fastened  and  pat  to- 
gether and  used  by  defendant  in  .maUng  up 
these  parts. 

"The  springs  used  in  the  seats,  tacks,  thread, 
knobs,  fastenings,  and  other  similar  accessories, 
and  finishing  material,  are  bought  in  large 
quantities  already  manufactured,  and  are  used 
by  defendant's  employees  in  making  up,  fitting, 
and  finishing  the  cusbions,  backs,  tops,  seats, 
and  other  parts  of  buggies.  The  joints,  rail- 
ings, bow  sockets,  and  wood  bows  that  go  into 
the  top  are  bought  in  large  quantities  already 
made  and  are  used  by  defendant's  employees  in 
putting  together,  shaping,  forming,  riveting,  and 
Joining  the  parts  of  the  tops. 

"The  axles  that  are  used  Iqr  the  defendant 
for  the  bilggies  are  purchased  in  halves,  made 
to  the  proper  size,  and  with  threads  already 
cut  on  the  ends  of  said  axles,  and  taps  there- 
for.   The  said   axles   are  then  at  the  defend- 
ant's place  of  business  and  by  machinery  and 
appliances  thereto  welded  together,  and  wood 
caps    are   fitted    thereon    and    glued,   tbe   said 
wood  caps  being  already  made  and  purchased 
in  large  quantities  by  the  defendant,  and  are 
then  cUpped  to  tbe  axle  and  dressed  down  to  a 
smooth  finish  with  the  axle;  the  said  clips  and  \ 
taps  therefor  being  purchased  by  the  defendant  I 
already  made.    The  reaches  are  fitted  to  iron  I 
strips  to  reenforce  them,  and  they  are  bolted  ■ 
together;    the  said  reaches  and  iron  strips  are  ] 
bored  and  punched  by  the  defendant;   and  bolts 
so  used  are  made  when  purchased  by  the  de- 1 
fendant.    To  tbese  sre  fitted  the  different  irons  | 
and  fifth  wheel  which  irons  and  fifth  wheel  are  I 
purchased   by   tbe    defendant   in    the   finished 
state,  and  these  in  turn  are  attached  to  the 
axle. 

"The   buggy   springs   are  bought  from   fac- 
tories that  make  a   specialty  of  making  such 
springs,  and  are  cUpped  on  and  fastened  to  the 
axles,  the  fifth  wheel,  and  reaches,  and  hangAs, ' 
bar,  etc.,  are  also  purchased  by  the  defendant : 
after  they  have  been  made,  and  are  fitted  to  the 
springs  or  reaches,  and  are  bolted  or  clipped 
on,  and  are  dressed  down  to  a  smooth  fini.sb;  ; 
the  bolts  and  clips  therefor  bfeing  purchased 
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by  the  defendant  in  quantities  already  made. 
The  shaft  arms,  crossbars,  and  singletrees  to 
which  the  tugs  are  fastened  are  purchased  from 
a  factory  making  a  specialty  of  such  parts  and 
already  made  and  shaped.  When  they  arrive 
at  the  defendant's  place  of  business,  tbe  holes 
through  the  shafts  are  already  made  for  re- 
ceiving the  ends  of  the  crossbars,  and  the  ends 
of  said  crossbars  are  already  dressed  down 
and  shaped  ready  to  be  tenoned  together.  At 
defendant's  place  of  business  the  employees 
tenon  these  parts  together,  and  irons,  which  are 
already  manufactured  when  tbe  defendant  pur- 
chases them,  are  fitted  to  said  parts;  shafts 
are  drilled  by  the  defendant,  and  bolted  on. 
The  shaft  straps  and  leathers  are  cut  and 
shaped  by  the  defendant,  and  fitted  and  fastened 
to  the  shafts. 

"The  wheels  are  bought  In  large  quantities 
in  the  white,  and  from  companies  making  a 
specialty  of  their  manufacture,  the  hubs  and 
spokes  and  felloes,  or  rims,  being  made  and 
put  together  and  shaped  and  fitted  before  they 
are  received  at  the  defendant's  place  of  busi- 
ness and  ready  for  receiving  tbe  tires.  The 
defendant  at  its  place  of  business  bores  out  the 
hub,  through  which  a  small  hole  has  already 
been  bored,  and  fits  the  metal  box  in  tbe  hub; 
but  the  said  box  is  purchased  by  the  defendant 
in  its  finished  state,  and  is  fitted  in  said  hub 
by  driving  it  through  the  hole  thus  bored  out  , 
by  the  defendant.  The  tires  for  the  wheels 
are  purchased  by  the  defendant  in  large  quan- 
tities. They  come  in  straight  bars  and  the 
defendant  cuts  them  to  length,  bends  it  to 
form  a  tire  for  the  wheel,  welds  the  tire,  and 
shrinks  it  on  the  wheel,  and  then  drills  the 
rim  and  bolts  the  tire  to  the  wheel,  but  the  bolts  * 
and  taps  used  in  fitting  the  tire  to  the  wheels 
are  manufactured  and  made  when  purchased 
by  tbe  defendant. 

"The  machinery  at  defendant's  place  of  busi- 
ness as  aforesaid  is  all  used  in  cutting,  drilling, 
shaping,  forming,  fitting,  fastening,  and  ad- 
justing the  parts  of  the  buggies  as  above  set 
out,  and  is  the  machinery  assessed  by  the  plain- 
tiff, city  of  Eenderson,  as  hereinbefore  stated. 

"In  another  department  of  defendant's  place 
of  business  is  done  tbe  painting  of  the  buggies 
and  other  vehicles  made  by  the  defendant.  The 
different  parts  of  the  buggy  that  are  required 
to  be  painted  are  sanded  down  to  a  smooth  fin- 
ish, and  to  these  parts  are  applied  from  4  to 
12  coats  of  paint,  depending  upon  the  use  to 
which  the  part  is  subjected  and  tbe  service 
thereof.  Between  the  application  of  these  dif- 
ferent coats  of  paint,  defendant's  employees 
are  engaged  in  sanding  and  smoothing  the  work 
to  get  the  desired  finish.  In  this  department 
the  paints  and  oils  are  varnished  carefully  and 
skillfully  mixed,  so  as  to  produce  the  best  pos- 
sible result,  liie  paints,  oils,  and  varnishes 
used  by  the  defendant  company  are  made  by 
and  bought  from  factories  making  a  specialty 
thereof.  The  buggies  are  then  inspected  and 
packed  and  shipped  in  large  quantities  to  regu- 
lar dealers  in  various  states  and  in  small  quan- 
tities to  many  other  states,  and  less  than  2 
per  cent,  are  sold  by  retail  from  the  said  de- 
fendant's place  of  business  in  the  city  of  Hen- 
derson." 

The  same  agreement  was  made,  as  we 
have  stated,  in  the  other  case,  and  the  ques- 
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tion  Ifl  sharply  presented  whether  the  busi- 
ness therein  described  constitutes  "manu- 
facturing," within  the  contemplation  of  the 
statute  creating  the  exemption,  so  as  to  re- 
lieve defendants'  machinery  and  material 
and  products  so  employed  and  actually  on 
hand  at  their  plants,  from  municipal  tax- 
ation. The  trial  court  In  each  case,  upon 
the  agreed  facts,  found  that  the  property 
came  within  the  pnrriew  of  the  statute,  and 
declined  to  render  Judgment  for  the  taxes 
claimed,  but  refused  to  exempt  the  rough 
lumber  on  hand  and  used  exclusively  for 
crating  the  vehicles  after  they  were  finished 
for  purposes  of  shipment,  and  from  the  Judg- 
ments so  pronounced  the  city  has  appealed, 
and  defendants  have  moved  for  and  obtained 
a  cross-appeal  from  the  allied  error  of  the 
court  in  not  exempting  the  lumber  on  hand 
used  only  for  crating. 

[1]  The  same  exemption  claim  was  before 
us  in  the  recent  case  of  City  of  Lexington  ▼. 
Lexington  Leader  Co.,  193  Ky.  107,  235  S.  W. 
31  (decided  December  2,  1921),  in  which  the 
only  finished  article  claimed  to  be  produced 
by  appellee  therein  was  a  printed  newspa- 
per, and  upon  thorough  examination  of  cases 
and  authorities,  and  applying  the  settled 
prlndples  of  the  law  governing  in  the  de- 
termination of  the  question  involved,  the 
conclusion  was  reached  that  a  newspaper  is 
not  a  manufactured  article  within  the  mean- 
ing, purpose,  and  contemplation  of  the  ex- 
emption statute  now  under  consideration  it 
was  therein  said  that  courts  generally,  when 
'dealing  with  statutes  wherein  the  terms 
"manufacture,"  "manufacturing,"  "manu- 
facturing establishment,"  and  "engaged  In 
manufacturing"  are  employed,  do  not  adopt 
or  apply  their  lexicographical  definitions, 
and  that  "they  are  extremely  difficult.  If  not 
impossible,  of  exact  legal  definition."  It  was 
further  held  in  that  case  that  in  constru- 
ing those  terms — 

"courts  are  largely  governed  by  the  drcnm- 
stances  surrounding  the  cases  in  which  they 
are  used,  and  by  the  intent  and  purpose  of  the 
Legislature  in  enacting  the  particular  statute 
wherein  they  are  found,  which  results  in  con- 
struing the  words  as  meaning  one  thing  in  a 
particular  statute  and  entirely  a  different  thing 
in  another  one,  dependent,  as  indicated,  upon 
the  intention  and  purpose  in  enacting  the  stat- 
ute and  the  end  intended  to  be  accomplished 
thereby." 

The  meaning  of  the  expressions,  as  there- 
in shown.  Is  to  be  measured  by  "the  com- 
mon understanding  of  mankind"  of  the  idea 
intended  to  be  conveyed  by  their  use  in  the 
particular  connection  in  which  they  are  em- 
ployed. Furthermore,  as  will  be  seen  from 
that  case,  the  terms  are  to  be  more  strictly 
construed  in  tax  exemption  statutes,  which 
extend  privileges  not  enjoyed  by  all  mem- 
bers of  the  public,  than  in  others  promulgat- 
ing a  legislative  public  policy,  an  Illustra- 


tion of  which  is  the  now  prevaiUng  mechan- 
ic's lien  statute  found  In  all  or  most  of  the 
states. 

With  these  general  principles  before  us, 
and  with  the  assistance  of  adjudicated  caaes, 
we  wUl  now  proceed  to  determine  the  ques- 
tions Involved  in  the  two  appeals.  Besides 
the  Lexington  Leader  Co.  Case,  sapra,  this 
ODurt  has  heretofore  had  before  it  tax  ex- 
emption statutes  of  manufacturing  establialH 
ments  or  of  the  machinery,  products  and 
material  of  those  "engaged  In  manufactur- 
ing," In  the  cases  of  Standard  Tailoring  Co. 
V.  City  of  LonisvUle,  152  Ky.  504, 1£8  S.  W. 
764;  City  of  Louisville  v.  Louisville  Tin  & 
Stove  Co.,  170  Ky.  567, 186  S.  W.  124;  Ameri- 
can Tobaooo  Co.  V.  City  of  Bowling  Greoa, 
181  Ky.  416,  205  S.  W.  570;  P.  Lorrllard  Oo. 
V.  Roes,  183  Ky.  217,  209  S.  W.  39,  and  City  of 
Louisville  V.  Zinmeister  &  Sons,  188  Ky.  570, 
222  S.  W.  958.  Standard  TaUoring  Ca  Case 
is  also  reported  In  44  L.  R.  A.  (N.  S.)  303, 
and  Ann.  Cas.  1915B,  220,  and  the  Zinm^ter 
Case  Is  reported  in  10  A.  L.  R.  1260,  and 
beginning  on  page  1273  of  that  volume  is 
an  extended  annotation  upon  the  question, 
"Who  is  a  Manufacturer  Within  the  Mean- 
ing of  Tax  Exemption  Provisions?"  and 
practically  all  of  the  cases  In  the  country 
dealing  with  the  question  as  applicable  to 
the  various  processes  claimed  to  constitute 
"manufacturing"  and  as  aK>llcable  to  vari- 
ously aaumerated  manufactured  articles,  are 
referred  to  therein. 

The  Lorrllard,  Zinmelster,  and  American 
Tobacco  Co.  Cases  involved  exemption.^ 
claimed  under  the  same  statute  here  involv- 
ed by  defendants,  while  in  the  other  Ken- 
tucky cases  cited  a  similar  questicm  was 
involved,  but  which  grew  out  of  five-year 
exemption  ordinances  to  new  factories  and 
manufacturing  institutions  locating  witjiin 
the  municipality.  But  In  each  class  of  cases 
the  legal  question  was,  for  all  practical  pur- 
poses, the  same.  In  the  Lorrllard  and  the 
American  Tobacco  Co.  Cases  the  taxpayer 
was  engaged  in  buying  tobacco  in  the  hand 
and  stemming  the  leaves,  which  were  after- 
wards tied  into  bundles,  and,  after  certain 
processes  of  drying  and  curing,  the  tobacco 
was  put  in  proper  pacivages  for  shipment  to 
factories  located  elsewhere,  and  where  It 
would  be  manufactured  into  various  tobacco 
products  for  consumption  and  use ;  and  it ' 
was  held  in  each  of  them  that  the  processes 
applied  to  the  raw  material  were  not  sutfi- 
cient  to  constitute  manufacturhig,  or  that  the 
stemmed  tobacco  was  a  manufactured  article 
within  the  meaning  of  our  present  statute, 
and  the  exemption  was  denied,  and  in  the 
Lorrllard  Case  it  was  said  that — 

"It  is  not  the  means  or  methods  employed  or 
the  number  or  nature  of  the  processes  resorted 
to,  but  the  result  accomplished  that  deter- 
mines whether  the  article  is  manufactured  or 
not." 
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In  the  LoaisTlIle  Tin  &  Stove  Co.  Case  tbe 
company,  which  was  located. in  Iionlsrllle, 
was  operating  a  tin  shop  and  employed  only 
about  20  men.  In  stating'  tbe  dwiacter  of 
work  from  which  the  detwmlnatlon  of  tlie 
qnestlon  as  to  whether  defendant  was  con- 
ducting a  manufftctnring  establishment,  the 
opudon  says: 

"While  not  occupied  with  repair  work,  they 
were  engaged  in  what  the  officers  called  'as- 
sembling' coffee  pots,  buckets,  water  coolers, 
sprinklers,  stovepipe,  drum  stoves,  and  ash 
pans.  The  tops,  ears,  and  bails  of  the  buckets 
were  bought,  as  were  the  spouts,  handles,  and 
tops  of  the  coffee  pots,  and  legs,  doors,  etc.,  of 
tbe  drom  stoves.  The  bodies  of  the  tinware 
were  made  from  sheet  tin,  wlkich  was  cut  and 
shaped  by  the  tinners  to  fit  the  purchased 
parts,  and  the  whole  was  soldered  together, 
so  as  to  make  the  completed  articles.  The 
steel  out  of  which  tbe  stovepipe,  ash  pans,  and 
stoves  were  made  came  in  flat  sheets,  which 
were  cut  and  shaped  by  hpnd,  and  from  the 
sheet  steel  in  its  crude  condition  were  evolved 
the  completed  articles." 

From  these  facts  it  was  held  that  the  com- 
pany was  engaged  in  manufacturing  the  com- 
pleted articles  mentioned  from  tbe  already 
manufactured  parts  which  It  purchased  else- 
where, and  in  doing  so  the  court  said: 

"We  do  not  understand  that,  in  order  for  a 
business  enterprise  to  be  a  manufactory,  it  is 
necessary  for  it  to  be  engaged  in  the  business 
of  making  completed  articles  from  materials 
that  are  altogether  raw.  It  is  none  the  less 
a  manufactory  if,  as  in  this  case,  it  combines 
separate  parts  manufactured  and  completed  by 
others  with  raw  material  which  it  itself  cuts 
and  fashions  into  proper  shape,  and  thus  pro- 
duces an  entirely  new  artide  snitable  for  use. 
Thus  it  will  be  seen  that,  although  it  may  be 
true  that  defendant's  chief  business  prior  to 
1906  consisted  in  selling  articles  mannfaetared 
by  others,  yet  it  had  in  its  tinshop  about  20 
men,  who  were  employed  for  a  considerable 
portion  of  their  time  in  manufacturing  com- 
plete coffee  pots,  buckets,  water  coolers, 
sprinklers,  stovepipe,  drum  stoves,  and  ash 
pans.  ♦  •  •  As  a  matter  of  fact,  it  was  a 
manufacturer,  and  its  new  plant  was  but  an 
expansion  of  the  manufacturing  business  which 
it  bad  theretofore  conducted." 

In  tbe  Zinmelster  Case,  the  company  im- 
ported green  coffee  and  prepared  It  for  use 
by  the  consumers  by  sabjecting  it  to  many 
different  processes,  the  most  of  which  were 
performed  by  machinery.  Tlie  green  coffee 
beans  were  run  through  a  machine,  and  the 
perfect  ones  were  separated  from  the  Im- 
perCect.  Tbe  coffee  was  then  thoroughly 
cleansed  and  washed;  it  then  passed  through 
a  milling  machine,  further  cleansing  it  of  all 
impurities,  -and  then  conveyed  to  a  roasting 
machine,  from  which  it  left  the  cylinders  at 
a  very  high  temperature,  which  had  to  be 
kept  even  to  prevent  scorching  or  burning, 
and  to  make  all  of  the  grains  uniformly' 
roasted,    and    after    the   coffee   was   again 
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cleansed  and  polished  it  passed  through  an- 
other machine,  which  cut  the  berries  into 
small  particles  of  uniform  size  for  domestic 
use.  It  was  then  packed  in  si)ecially  pre- 
pared containers,  properly  sealed  to  prevent 
Its  losing  its  strength  and  aroma.  We  held 
that  the  company  was  entiUed  to  the  exemp- 
tions provided  in  the  statute,  and  in  doing 
90  said: 

"Whether  a  refining  process  applied  to  a  given 
article  is  'manufacture,'  within  the  meaning  of 
the  statutes,  section  4019al0  depends  upon  the 
particular  facts  of  the  case.  Courts  have  ex- 
perienced much  difficulty  in  determining  what 
is  a  manufacturing  establishment,  and  what  is 
included  in  the  term  'manufacture.'  There  is 
no  hard  and  fast  rule  by  which  to  determine 
whether  a  given  establisbment  is  a  'manufac- 
tory,' but  all  the  facts  and  circumstances  must 
be  taken  into  consideration  in  determining 
whether  the  establishment  is  or  is  not  to  be  so 
reckoned.  Whether  it  is  such  an  establishment 
does  not  depend  upon  the  size  of  tbe  plant,  the 
number  of  men  employed,  tbe  nature  of  tbe 
business,  or  the  article  to  be  manufactured, 
but  upon  an  these  together,  and  upon  the  re- 
sult accomplished." 

[2]  If  def«idant8  in  the  two  instant  cases 
were  engaged  in  only  a  technical  assembling 
of  the  vehicles  turned  out  by  them  from  al- 
ready finished  and  manufactured  parts, 
which  readily  fitted  each  other,  so  that  the 
only  work  required  was  to  properly  attach 
the  parts  and  thus  construct  the  completed 
vehicle^  ready  for  the  use  for  which  It  was 
constructed,  we  could  not  be  inclined  to  char- 
acterize them  as  manufacturers,  or  their  in- 
vestment as  "engaged  in  manufacturing,"  nor 
the  machinery  and  products  used  by  them  as 
employed  "in  course  of  manufacturing,"  or 
on  hand  "for  the  purpose  of  manufncfuring," 
within  the  contemplation  of  the  statute. 
But,  under  the  agreed  fftcts,  we  think  there 
can  be  no  doubt  that  they  are  engaged  in 
something  requiring  more  mechanical  proces- 
es  and  efforts  than  the  mere  act  of  assem- 
bling already  finished  and  completed  parts  of 
the  vehicles  which  they  produce.  The  parts 
of  the  stoves  and  the  tin  vessels  constructed 
by  the  company  in  the  Louisville  Tin  & 
Stove  Co.  Case  were  as  mudi  or  more  fin- 
ished and  completed  as  are  the  separate 
manufactured  parts  of  the  vehicles  which  de- 
fendants use  in  their  business  and  from 
which  they  construct  the  finished  product.  As 
shown  in  that  case,  it  is  not  necessary,  for  a 
business  enterprise  to  be  a  manufactory,  that 
it  should  make  completed  articles  from  ma- 
terials that  are  altogether  raw,  and  we  may 
add,  as  intimated  in  that  opinion,  tliat  by  the 
term  "raw  material,"  as  used  In  tbe  statute, 
is  not  necessarily  meant  crude  material  in 
its  natural  state,  but  there  may  be  included 
in  the  term  a  product  made  from  the  crude 
material,  and  which  has  undergone  manufac- 
turing processes  and  controverted  into  a  dis- 
tinct product  from  whicb  an  entirely  differ- 
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ent  one  may  be  made  hy  the  application  ot 
additional  scientiflc  processes,  In  which  case 
the  converted  or  prepared  product  may  be 
regarded  as  "raw  material"  within  the  mean- 
ing of  the  statute. 

[3]  Under  the  agreed  facts  in  tliese  cases, 
nearly  every  part  of  the  vehicle,  if  not  all 
of  them,  are  more  or  less  nnflnished  when 
purcha«!ed  by  defendant,  and  if  put  together 
in  that  condition  there  would  be  formed  only 
a  mere  skeleton  of  a  vehicle,  wholly  unfit  for 
the  market  or  for  the  uses  intended  to  be 
served  by  the  finished  one.  The  tops,  when 
purchased  by  defendant,  Iiave  nothing  but  ex- 
posed bows,  which  must  be  covered  with 
leather  and  the  insides  lined  with  the  proper 
cloth,  all  of  which  must  be  cut  and  fitted, 
so  as  to  make  a  finished  Job;  the  back  and 
sides  of  the  seats  are  to  be  cushioned;  the 
tires  are  made  and  fitted  to  the  wheels ;  the 
two  parts  of  the  axles  are  fitted  and  fastened 
together,  and  made  to  conform  the  one  with 
the  other:  and  the  shafts  as  purchased  are 
in  separated  pieces,  which  do  not  necessar- 
ily fit,  and  they  have  to  be  skillfully  con- 
structed and  shaped.  Many  other  things 
shown  in  the  agreed  statement  must- be  done 
at  defendant's  factories  before  the  vehicle  is 
constructed  and  ready  to  receive  the  paint, 
and  after  that  the  paint  is  applied,  which  re- 
quires science  and  skill,  and  at  the  end  of  all 
of  the  evolution  processes  the  finished  arti- 
cle appears.  In  the  light  of  the  authorities 
supra,  we  think  it  was  the  intention  and  pur- 
pose of  the  Legislature,  in  enacting  the  ex- 
emption statute  under  consideration,  to  In- 
clude within  its  purview  the  character  of 
business  here  involved,  and  that  defendants 
are  each  "engaged  in  manufacturing,"  and 
the  court  properly  held  their  machinery  and 
products  so  employed  as  exempt  from  munic- 
ipal taxation. 

[4]  In  disposing  of  the  question  raised  by 
the  cross-appeals,  but  little  need  be  said. 
We  do  not  understand  that  even  the  manu- 
factured article  itself,  after  completion, 
comes  within  the  exemption.  In  order  to  be 
marketed,  it  must  be  shipped;  and  if  the 
act  of  shipping  is  a  part  of  the  process  of 
manufacture,  the  exemption  would  apply  to 
the  manufactured  article,  which  is  not  true. 
The  crating  lumber,  which  the  court  by  its 
Judgment  taxed,  does  not  enter  into  any  ot 
the  manufacturing  processes;  it  la  needed 
only  after  the  manufacturing  is  completed, 
and  Is  only  an  aid  in  the  process  of  market- 
ing. It  would  require  a  strained  construc- 
tion of  the  statute  to  hold  that  the  lumber 
used  only  for  the  purposes  stated  was  ma- 
terial "on  hand  *  *  •  for  the  purpose  of 
manufacturing."  The  crating  is  no  more  es- 
sential to  the  shipment  of  the  vehicles  than 
is  the  wagon  or  truck  upon  which  they  are 
hauled  to  the  depot,  or  the  horses,  if  any, 
used  for  that  purpose,  or  the  desks  and  sta- 


tionery upon  which  are  made  ont  ttte  ac- 
counts, and  perhaps  bills  of  lading,  all  of 
wbi«di  constitute  a  i>art  of  the  act  of  ship- 
ping, and  we  are  convinced  that  the  court 
was  correct  In  excluding  the  crating  lumber 
from  the  ezemptl<m. 

Wherefore   the   Judgments  are   eadi    af- 
firmed, on  the  original  and  cross  appeal*. 


CHESAPEAKE  &  O.  RY.  CO.  V.  MAGGARO'S 
ADM'R. 

MAGGARD'S   ADM'R   v.   CHESAPEAKE   it 
0.  RY.  CO. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 
1921.) 

1.  Exceptions,  bill  of  «=>40(2)  —  Motioa  to 
strike  properly  •vermled,  thoagh  fliMi  dar- 
ing adjonmment,  where  tendered  within  time 
allowed. 

Where  appellant  tendered  its  hill  of  excep- 
tions on  the  last  day  on  which  it  coold  be  filed, 
but  the  motion  to  file  It  was  passed  to  allow 
appellee's  attorney  time  to  examine  it,  and 
the  bill  was  actually  filed  on  a  later  day,  to 
which  the  term  was  adjobrned,  the  court  prop- 
erly overruled  a  motion  to  expuni^  its  order 
passing  the  motion  to  file  the  bill  nnd  to  strike 
the  latter  from  the  transcript,  though  the 
court  was  not  in  session  when  such  order  was 
made  aor  when  the  bill  was  filed,  appellant  hav- 
ing the  right  during  the  adjonmment  to  file  tbe 
bill  with  the  derk  at  any  time  within  the  leave 
given  for  such  purpose. 

2.  Master  and  servant  «=327d(ll)— Evldeace 
held  to  show  railway's  negligenoe  toward  alg- 
nalmaa  eleotrocuted  by  overcharged  wire*. 

In  an  action  under  the  federal  Employers' 
liabUity  Act  (U.  S.  Comp.  St.  |S  8657-«665) 
for  the  death  of  a  railway  telegraph  operator, 
who  received  an  electric  shock  when  he  used 
a  swinging  electric  light  to  signal  a  passing 
4rain  and  touched  a  lever  operating  the  sema- 
phore signal,  evidence  JieU  sufficient  to  show 
that  defendant  was  negligent  in  failing  to  re- 
move the  danger  from  excessively  charged 
wires,  and  that  deceased,  who  was  not  informed 
of  the  dangerous  current,  and  gave  the  signal 
in  the  customary  manner,  did  not  assume  tbe 
risk  and  was  not  guilty  of  contributory  negU- 
gence. 

3.  Death  9=99l>-Dependoat  pareafs  reeevaiy 
under  federal  aot  not  sabjaet  to  oradit  1^ 
amount  paid  by  Joint  tort-faasor  to  parent 
admlalatrator  of  deoeaaed's  ostata. 

In  father's  action  against  a  Tail  way  com- 
pany under  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  §f  8667-S665)  for  his 
pecuniary  loss  as  sole  dependent  of  his  son, 
killed  by  an  electric  shock  from  overcharged 
wires,  the  court  erred  in  instructing  the  jury  to 
credit  its  verdict  by  an  amount  paid  by  an  elec- 
tric company,  in  settlement  of  a  snit  by  plain- 
cifC  as  administrator  of  decedent's  estate,  based 
on  Const.  Ky.  i  241,  and  Ky.  St.  {  6,  though 
such  sum  was  more  than  sufficient  to  compen- 
sate plaintiff  for  his  peciuiary  loss;  decedent's 


4=3For  other  cases  see  same  topic  aad  KEY-NUUBBR  io  all  Key-Numberad  Digeata  asd  ladexca 
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eitate,  not  plaintiff  as  administrator  thereof, 
being  the  beneficiary  of  such  payment,  and  the 
pecaniary  resources  of  plaintiff  as  dependent 
not  being  a  subject  of  inquiry. 

4.  Courts  «3>97(5)— State  eourt  must  follow 
oplnioas  of  Unltsd  States  Supreme  Court  as 
to  oompeasatlon  recoveraMe  under  federal 
Employers'  Liability  Act. 

It  is  the  duty  of  the  Court  of  Appeals  of 
the  Commonwealth  to  follow  the  opinions  of 
the  United  States  Supreme  Court  in  determin- 
ing the  compensation  recoverable  under  the  fed- 
eral Employers'  Idability  Act  (U.  8.  Comp.  St 
fi  8657-8666)  for  the  death  of  an  employee. 

5.  Death  $=38d— Compensation  for  grief  not 
recoverable  under  federal  act. 

Compensation  for  death  under  the  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St.  §§ 
8637-8665)  can  be  recovered  for  only  the  pres- 
ent value  of  the  pecuniary  loss  sustained  by  the 
dependent  for  whose  benefit  action  is  brought, 
.and  no  compensation  for  his  grief  and  wound- 
ed feelings  is  talien  into  consideration. 

6.  Death  $=>99(S)— $4,000  lot  son's  death  held 
excessive.. 

A  verdict  for  $4,000  under  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  |i  8657- 
8665)  for  the  death  of  an  adult  son  who  con- 
tributed to  plaintiff,  his  father,  whose  life  ex- 
pectancy was  11.48  years,  $20  per  month  at 
the  most  in  payment  for  his  board,  end  pur- 
chased not  to  exceed  $60  worth  of  clothing  per 
year  for  plaintiff,  held  excessive. 

7.  Conetitutioaal  law  <S=970(3)— Courts  oannot 
iiuestlon  wladom  or  policy  of  statute  limiting 
recovery  for  death  of  employee  to  peeonlary 
less  sustained  by  dependents. 

It  is  not  the  province  of  the  court  to  ques- 
tion the  wisdom  or  policy  of  the  federal  Em- 
ployers' Liability  Act.  (U.  S.  Comp.  St.  Sf  8667- 
8665)  in  limiting  recovery  for  the  death  of 
an  employee  to  actual  pecuniary  loss  sustained 
by  his  dependents;  the  duty  of  the  court  be- 
ing to  administer  the  law  as  it  finds  it. 

Appeal  from  Circuit  Conrt,  Floyd  County. 

Action  by  Harrison  Maggard's  administra- 
tor against  the  Chesapeake  &  Ohio  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals,  and  from  an  order  over- 
ruling plaintiff's  motion  to  expunge  from  the 
record  an  order  permitting  the  filing  of  de- 
fendant's bill  of  exceptions,  plaintiff  appeals. 
Judgment  for  plaintiff  reversed  witb  direc- 
tions, and  judgment  in  plaintiff's  appeal  af- 
firmed. 

Kirk  &  Kirk,  of  Paintsville,  and  Worthing- 
ton,  Cochran,  Browning  &  Reed,  of  Maya- 
vUle,  for  Chesapeake  &  O.  Ry.  Co. 

S.  C.  Ferguson,  of  Presconsburg,  and 
Wheeler  &  Wheeler,  of  Paintsville,  for  ad- 
ministrator. 

THOMAS,  J.  W.  Harrison  Maggard,  a 
single  man'  about  27  years  of  age,  was  em- 
ployed   by    defendant,    Ciiesapeake   &    Ohio 


tor  at  its  depot  station  in  Prestonsburg,  Ky. 
At  about  8:45  o'clock  on  the  evening  of 
March  8,  1916,  which  was  nearly  two  hours 
after  he  had  gone  on  duty  for  the  night>  he 
undertook  to  signal  a  passing  freight  train 
(which  was  a  part  of  his  duties),  and  in  doing 
so  he  used  a  swinging  electric  light,  suspend- 
ed from  the  ceiling  and  hanging  over  the 
desk  or  table  at  which  he  was  at  work,  and, 
after  giving  with  It  the  necessary  signals  to 
the  engineer,  which  the  latter  could  observe 
through  one  of  the  windows  at  the  end  of 
the  table  (or  while  he  was  giving  the  signals^ 
the  evidence  not  being  clear),  he  touched  with 
liis  other  hand  an  iron  lever  by  the  side  of 
his  seat  in  front  of  the  table,  and  received 
an  electric  shock  of  sufficient  voltage  to  kill 
him  almost  instantly.  His  father  qualified 
as  ills  administrator,  and  brought  suit  under 
the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St.-  U  8637-8665)  to  recover  the  pecun- 
iary loss  which  he  sustained  as  sole  depend- 
ent of  his  de^sed  "son,  there  being  no  other 
legal  dependents  surviving  him.  Later  an-  . 
other  suit  was  filed  by  plaintiff  against  the 
Prestonsburg  Electric  Light  Company,  se^iiiig 
to  recover  under  our  statute  damages  to  the 
ettate  of  the  decedent  for  the  destruction  of 
his  power  to  earn  money,,  in  which,  of  course, 
no  question  of  dependents  was  involved. 
The  electric  light  company,  under  a  contract 
with  the  railroad  company,  furnished  the 
current  with  which  the  depot  was  lighted, 
and  also  the  current  by  which  the  signals 
on  the  semaphore  were  operated,  and  wiiich 
was  done  by  the  manipulations  of  a  lever  ex- 
tending up  tr<»n  the  floor  of  the  depot  by 
the  side  of  the  chair  occupied  by  the  agent 
whose  duty  it  was  to  give  the  signals.  That 
suit  was  settled  before  the  trial  of  the  one 
against  the  railroad  company,  by  the  terms 
of  which  the  defendant  therein  paid  to  plain- 
tiff the  sum  of  $4,000,  but  it  .was  expressly 
stipulated  that  it  was  only  la  settlement  of 
the  liability  of  the  electric  light  company, 
and  did  not  "include  or  relate  to  any  recov- 
ery sought  by  plaintiff  for  the  statutory  bene- 
ficiaries of  said  decedent  against  the  Chesa- 
peake &  Ohio  Railway  Company." 

Upon  a  trial  of  the  action  against  the  rail- 
road company  there  was  a  verdict  in  favor  of 
plaintiff  for  the  sum  of  $12,000,  to  be  credited 
by  the  $4,000  received  by  plaintiff  from  the 
electric  light  company  in  settlement  of  the 
suit  against  it,  making  a  net  verdict  in  favor 
of  plaintiff  for  the  sum  of  $8,000.  A  new 
trial  of  the  case,  given  on  motion  of  defend- 
ant, resulted  in  a  verdict  in  favor  of  plain- 
tiff for  $8,000,  credited  by  the  same  sum  re- 
ceived from  the  light  company,  which  was  a 
net  verdict  in  plaintiff's  favor  of  $4,000.  De- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  it  obtained  leave  until  the  13tb 
day  of  the  next  term  of  the  court  in  which 
to  prepare  and  file  its  bill  of  exceptions.  The 
Railway  Company,  as  night  telegraph  opera-  ,  trial  and  the  extension  order  referred  to  was 
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during  the  February,  1919,  term  of  the  court. 
The  next  regular  term  convened  on  the  third 
Monday  in  May  of  that  year,  and  the  last 
day  upon  which  the  bill  of  exceptions  could 
be  filed  under  the  time  given  was  on  June  4, 
and  the  record  shows  tliat  on  that  day  de- 
fendant tendered,  moyed,  and  offered  to  file 
its  bill  of  exceptions,  but  time  was  given  for 
plaintiff's  attorney  to  examine  It,  and  the 
motion  to  file  It  was  passed  for  that  purpose, 
and  on  a  later  day  of  that  term  it  was  sus- 
tained, and  the  bill  of  exceptions  was  filed. 
After  the  adjournment  of  that  term  and  at 
the  next  succeedlngone,  plaintiff  gave  notice, 
and  moved  the  court  to  expunge  from  the 
record  the  order  of  June  4,  1919,  and  the 
others  following  it  relating  to  the  filing, 
upon  the  ground  that  as  a  matter  of  fact 
there  was  no  court  in  session  at  either  of 
said  times.  Upon  a  hearing,  at  which  evi- 
dence was  Introduced  and  which  'has  been 
brought  here,  the  court  overruled  the  motion 
to  expunge  either  of  those  orders,  and  the 
second  appeal  above  questions  the  propriety 
of  that  ruling.  A  motion  was  also  made  in 
this  court  to  strike  the  bill  of  exceptions 
from  the  transcript,  which  motion  is  based 
upon  the  same  ground. 

[1]  Without  stopping  to  inquire  whether 
the  verity  of  the  record  could  be  impeached 
by  extraneous  testimony  in  the  manner 
adopted,  we  are  convinced  that  from  other 
facts  appearing  in  the  record  the  court  prop- 
erly overruled  plaintiff's  motion,  and  which 
conclusion  also  requires  us  to  overrule  the 
motion  made  for  the  same  relief  here.  It 
appears  from  the  record  that  for  some  cause, 
not  clearly  shown,  the  court,  upon  convening 
Its  May  term,  entered  an  order  adjourning 
it  until  June  4,  1919,  and  that  on  that  day 
there  was  an  adjournment  till  June  17th, 
at  which  defendant  again  produced  and  of- 
I'ored  to  file  its  bill  of  exceptions,  to  which 
plaintiff  objected  and  the  court  took  time  and 
did  not  act  thereon  until  June  20,  when  It 
was  filed.  According  to  the  orders  appear- 
ing, defendant  tendered  its  bill  of  exceptions 
within  the  time  given  it,  but  plaintiff's  coun- 
sel'Insist  that  as  a  matter  of  fact  the  court 
was  not  in  session  from  the  third  Monday  in 
May  until  the  17th  day  of  June,  to  which  day 
the  adjournment  as  they  contend  was  actual- 
ly made.  But,  if  such  was  the  fact,  and  it 
was  so  shown  by  the  record,  defendant  had 
the  right,  during  the  interim  covert>d  by  the 
adjournment,  to  lodge  with  the  clerk  of  the 
court  its  bill  of  exceptions  at  any  time  within 
the  leave  given  for  tlrnt  purpose,  and  the 
filing  with  the  clerk  would  have  the  same  ef- 
fect as  if  it  was  tendered  in  open  court.  City 
of  Henderson  v.  Kentucky  Peerless  Distilling 
Co.,  161  Ky.  1,  170  S.  W.  210.  Moreover, 
in  the  ca.se  of  Eubanks  v.  Commonwealth. 
184  Ky.  126,  211  S.  "W.  556,  we  held  that  an 
adjourning  order  to  a  timo  beyond  that  given 
within  which  to  file  a  bill  of  exceptions  had 
the  effect  to  autouiaticully  extend  that  time 


so  that  It  could  be  filed  after  the  court  con- 
vened pursuant  to  the  order  of  adjournment. 
It  Is  therefore  manifest  that,  treating  tbe 
order  involved  in  the  second  case  above  as 
one  ft^m  which  an  indepmident  appeal  migjit 
be  prosecuted,  the  court  properly  ovamled 
the  motion  there  involved,  and  the  same  con- 
clusion necessarily  results  in  orermling  the 
motion  made  in  this  court  to  strike  the  bill 
of  exceptions  from  the  record. 

[2]  We  come  now  to  briefly  consider  the 
appeal  upon  the  merits  of  the  questions  in- 
volved. That  tlie  testimony  was  amply  suffi- 
cient to  support  the  verdict  of  the  Jury  find- 
ing defendant  guilty  of  negligence  toward 
deceased,  and  which  resulted  in  bis  death, 
clearly  appears  from  the  record.  In  the  aft- 
ernoon of  the  day  up<Hi  which  decedent  met 
his  death  a  traveling  man  by  the  name  of 
Bmtly  casually  touched  the  lever  by  which 
the  semaphore  signal  was  operated,  and. 
when  he  touched  a  telephone  over  or  near  the 
desk  with  his  other  hand  he  received  a  severe 
shock,  which  rendered  him  insensible  for  a 
while,  and  it  was  some  hours  before  he  was 
sufficiently  restored  so  that  he  could  Aepaxt 
for  his  home.  The  regular  statiwi  agent 
knew  of  this  fact,  and  one  of  defendant's 
employees,  whose  duty  it  was  to  look  after 
such  matters,  soon  appeared  upon  the  seoie, 
and  after  a  time  he  'discovered  that  the  wir- 
ing of  the  boilding,  through  which  flowed  the 
current  from  the  Prestonsbnrg  Electric  Light 
Company,  was  excessively  overcharged,  and 
that  it  was  because  of  the  overcharged  wire 
conveying  the  current  to  the  semaphore  sig- 
nal that  the  stranger  was  shocked  in  the  aft- 
ernoon, and  he  thereupon  disconnected  that 
wire  from  the  lever,  which  left  the  semaphore 
signal  in  a  condition  that  it  could  not  be 
operated  by  the  agent  or  telegraph  operator, 
whose  duty  it  was  to  give  signals.  Nothing 
else,  however,  was  done  towards  removing 
the  danger  from  the  excessively  charged 
wires  in  any  other  part  of  the  building,  and 
there  is  but  little.  If  any,  evidence  to  show 
that  decedent,  when  he  assumed  his  duties  at 
about  7  o'clock  tliat  evening,  knew  of  the 
dangerous  current  In  the  building.  The  ooiu- 
pauy  to<A  no  attpa  after  learning  of  the 
danger  to  shut  the  current  off  from  the  build- 
ing and  snpply  it  with  other  lights,  but  con- 
tented itself,  as  we  have  seen,  witli  c«Iy 
disconnecting  the  wire  with  the  semaphwe 
signal.  There  is  considerable ,  evidence  that 
there  were  no  lanterns  in  the  building  at  the 
time  decedent  was  killed  or  after  he  went  on 
duty,  and  he  had  nothing  with  which  he 
could  give  the  necessary  signals,  except  the 
swinging  electric  light;  and  It  is  testified  to 
by  at  least  two  witnesses,  and  not  positively 
contradicted  by  any,  that  it  was  customary 
to  give  signals  with  that  light,  and  that  the 
practice  had  been  frequently  indulged  in, 
I'lider  this  brief  rfeum^  of  the  testimony 
there  is  certainly  no  ground  to  contend  that 
there  was  no  evidence  of  negligence  or  that 
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decedoit  assumed  ttie  risk  or  was  even  guilty 
of  contributory.  n«gUj;eace.  At  any  rate  the 
evidence  fully  supports  tbe  verdict  on  these 
matters,  and  it  is  far  from  being  flagrantly 
against  the  testimony.  Nor  do  we  find  any 
error  in  the  instructions  (except  against 
plaintiff  as  hereinafter  referred  to),  or  in  the 
admission  or  rejection  of  testimony,  and  the 
verdict  cannot  be  disturbed  for  any  of  these 
reasons. 

[3]  A  more  serious  qaestlon  Is  the  one 
raised  by  the  complaint  of  the  size  of  the 
verdict.  In  this  connection  it  Is  insisted  that. 
In  estimating  or  calculating  th'e  present  pe- 
cuniary value  of  plaintiff's  dependence  on  the 
deceased,  the  $4,000  received  by  him  as  ad- 
ministrator should  be  taken  into  considera- 
tion. In  other  words,  it  is  insisted  tliat  that 
sum,  under  the  facts  of  the  case,  was  more 
than  sufficient  to  comiiensate  lilm  for  bis  pe- 
cuniary loss  as  sole  dependent,  and  for  thai 
reason  he  was  not  entitled  to  recover  any 
amount  against  the  railroad  company;  but 
this  contrition  Is  manifestly  wholly  unfound- 
ed. The  collection  of  that  sum  was  in  settlp- 
jAent  of  a  suit  authorized  by  section  241  of 
the  Constitution  and  section  6  of  the  Statutes 
and  to  be  distributed  as  directed  in  the  lat- 
ter section.  The  right  to  maintain  it  does 
not  depend  upon  the  existence  of  any  of  those 
distributees.  The  recovery  in  the  two  classes 
of  cases  are  for  entirely  different  purposes. 
If  the  decedent  had  left  surviving  talm 
none  of  the  distributees  named  in  the  sec- 
tion of  the  statute,  the  action  would  still 
be  maintainable.  The  case  is  not  differ- 
ent from  one  where  the  deceased  carried  a 
policy  on  his  life  for  tho  benefit  of  the  de- 
pendent entitled  to  tbe  recovery  under  the 
federal  act,  and  surely  it  could  not  be  said 
tliat  the  amount  of  the  pecuniary  loss  imder 
tbe  act  could  be  credited  by  the  Insurance,  or, 
if  tbe  latter  covo'ed  tbe  entire  loss,  tl>at  no 
recovery  conld  be  had ;  and  the  court  erred  ' 
in  authorizing  the  Jury  by  Its  InstructlonR  to 
credit  its  verdict  in  this  case  by  the  $4>000 
paid  by  the  electric  light  company. 

In  Thornton's  Federal  Smployers*  Liabili- 
ty Act  (3d  £)d.)  f  169,  it  is  said: 

"But   the    fact    that    the    beneficiaries    are  i 
weaitliy  will  not  necessarily  defeat  a  recovery" 

—and  in  section  178  it  to  said: 

"The  amount  of  property  left  by  the  deceas-  ; 
ed  ia  not  a  subject  of  inquiry,  nor  the  pecuniary 
resources  of  the  widow  or  next  of  kin  or  their 
unfortunate  condition." 

So  that  the  only  qaestlon  tot  our  determi- 
nation in  this  branch  of  the  case  is  whether 
tlie  Judgment  for  $4,000  against  defendant 
was  excessive  under  tbe  facts  of  the  case, 
eliminating  all  consideration  of  the  amount 
collected  from  the  electric  light  company. 

[4,  t]  The  rule  is  well  settled  by  a  number 
of  opinions  from  tbe  Supreme  Court  of  the 
United  States,  and  which  this  court,  as  was 
its  duty  to  do,  has  followed,  that  compensa- 
tion under  the  federal  act  can  be  recovered 


for  only  the  present  value  of  the  iwcunlary 
loss  which  the  dependent  for  whose  benefit 
it  is  brought  has  sustained  on  account  of  the 
death;  no  compensation  by  way  of  solatium 
for  the  grief  and  wounded  feelings  of  the 
beneficiaries  Is  taken  Into  consideration. 
Thus,  in  the  case  of  American  Railroad  Co. 
of  Porto  Rico  V.  Didricksen,  -227  U.  S.  146, 
33  Sup.  Ct  224,  67  h.  Ed.  458,  the  Supreme 
Court  said: 

"Tlie  damages  recoverable  are  limited  to  such 
loss  as  results  to  them  because  they  have  been 
deprived  of  a  reasonable  expectation  of  pecun- 
iary benefits  by  the  wrongful  death  of  the  injur- 
ed employ^.  The  damage  is  limited  strictly  to 
the  financial  loss  thus  sustained." 

Other  coses  from  the  same  court  so  holding 
are:  Michigan  Central  Railroad  Co.  v.  Vree- 
land.  227  U.  S.  50,  33  Sup.  Ct.  192,  57  L.  Ed. 
417,  Ann.  Cas.  1014O,  176;  Gulf,  etc.,  Rail- 
road Co.  V.  McOinnis,  228  U.  S.  173,  88  Sup. 
Ot.  426,  57  U  Bd.  78S;  North  Carolina  Bail- 
road  Co.  V.  Zachary,  232  U,  S.  24S,  34  Snp^ 
Ct  306,  68  Ifc  Bd.  601,  Ann.  Gas.  1914C,  ISO; 
O.  &  O.  Railway  Co.  v.  KeUy's  Adm'r,  241  V. 
a.  486,  36  Sup.  Ct.  680,  eO  L.  Ed.  1117,  L.  It. 
A.  l»17r,  367 ;  and  C.  &  O.  By.  Co.  v.  Dwyer's 
Adm'r,  241  U.  S.  494,  86  Sup.  Ct  «33,  60  L. 
Bd.  1124.  In  the  two  last  cases  it  was  also 
held  that  the  verdict  should  not  exceed  the 
present  value  of  the  total  amount  of  tlie  pe^ 
cuniary  loss  sustained.  This  court  has  njy- 
plied  the  same  rule  In  the  cases  of  Louisville 
ft  Nashville  Railroad  Co.  v.  Johnson,  161  Ey. 
824,  171  S.  W.  847 ;  Pittsburg,  O.  &  O.  Rait- 
road  Co.  v.  Cirilard's  Adm'r,  170  Ky.  230, 
185  S.  W.  1108,  L.  R.  A.  1918E,  273;  Louis- 
ville &  Nashville  Railroad  Co.  ▼.  Tbomaa* 
.Vdm'r,  170  Ky.  H.").  ]«5  S.  W.  840;  and  <\. 
N.  O.  &  T.  P,  Ry.  (30.  ▼.  Jones'  Adm'r,  177 
Ky.  485,  197  S.  W.  932. 

In  construing  the  statute  the  courts  hold 
tliat  if  there  are  no  persons  coming  within 
any  of  the  classes  of  dependents  named  in 
the  statute,  no  action  can  be  maintained  for 
the  death  of  the  servant,  regardless  of  the 
negligence  ot  the  master  in  producing  It 
Thornton's  work,  supra,  section  157;  Illinois 
Central  Railroad  Co.  v.  Doherty's  Adm'r, 
153  Ky.  363,  155  S.  W.  1119,  47  L.  R.  A.  (N. 
S.)  31,  and  cases  referred  to  therein.  As  a 
corollary  to  this  proposition,  and  which  will 
be  found  stated  in  some  of  the  opinions  su- 
pra, although  there  may  be  a  memtier  or  mem- 
bers of  any  one  of  the  near  related  classes  of 
dependents  contained  in  tbe  statute,  yet  if 
he  or  she  Sustained  no  pecuniary  loss  tbe 
action  cannot  be  maintained  by  tbe  adminis- 
trator for  bis  benefit,  or,  If  any,  nothing  but 
nominal  damages  are  recoverable. 

[6,  7]  Tbe  only  proof  in  this  case  upon  tbe 
question  of  pecuniary  benefits  to  plaintiff 
from  bis  deceased  son  was  tltat  given  by 
plaintiff  himself.  He  stated  the  age  of  his 
son,  and  that  when  he  was  employed  near 
enough  to  plaintiff's  residence  be  boarded 
there  and  paid  or  contributed  therefor  $15  or 
$20  per  month;   that  be  would  sometimes 
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pnrchase  for  plaintiff  articles  of  clothing,  i 
but  not  to  exceed  $30  per  year ;  and  there  , 
Is  nothing  to  show  that  the  contributions  to  ; 
the  household  were  made  when  deceased  was  ' 
not  boarding  therein.  The  amount  of  the  j 
contributions  testified  to  would  scarcely  be 
sufficient  to  pay  decedent's  board  bill.  But. 
if  we  should  eliminate  the  question  of  board, 
and  treat  the  contributed  items  as  a  pure 
donation,  and  should  farther  accept  the 
maximum  amount  of  |20  per  month,  and 
should  also  treat  the  question  from  the  stand- 
point of  a  continuance  thereof  without  sus- 
pension upon  decedent  removing  elsewhere, 
and  add  to  that  $60  per  year  as  contributions 
for  clothing  for  plaintiff,  Instead  of  $30,  to 
which  be  testified,  his  pecuniary  tioiefits  thus 
assumed  would  be  only  $300  per  year 
throughout  his  expectancy  of  11.48  years,  the 
present  value  of  which,  calculated  on  a  basis 
of  6  per  cent,  would  be  approximately  $1,780, 
and  on  a  basis  of  5  per  cent,  $1,987,  and  at 
4  per  cent.,  $2,208.  It  will  thus  be  seen  that 
the  most  liberal  calculation  that  can  be 
made,  under  the  facts  proren,  shows  that  the 
verdict  of  $4,000  Is  largely  in  excess  of  the 
pecuniary  loss  sustained.  It  is  not  our  prov- 
ince to  question  the  wisdom  or  the  policy  of 
the  statute  in  so  limiting  the  right  of  recov- 
ery,  since  our  duty,  as  has  been  often  de- 
clared, is  to  administer  the  law  as  we  find  it 
In  the  case  of  McCouUough  v.  Chicago, 
Bock  Island  &  Pacific  By.  Co.,  16Q  Iowa,  524, 
142  N.  W.  67,  47  L.  B.  A,  (N.  S.)  23,  the  bene- 
ficiaries, who  were  the  parents  of  the  servant 
who  was  killed,  were  S3  and  54  years  of 
age,  respectively,  and  had  a  much  longer 
expectancy  than  has  plaintiff  in  this  case. 
They  were  people  financially  circumstanced 
similarly  to  that  of  plaintiff,  and  the  son 
made  contributions  in  the  way  of  paying  for 
his  board,  and,  according  to  the  testimony, 
"in  other  ways  too."  The  court  held  tliat  a 
verdict  for  $5,000  was  excessive,  and  said: 

"They  [the  jury]  should  not  be  permitted  to 
render  a  finding  solely  upon  the  earning  capac- 
ity of  the  decedent  nor  upon  the  amount  of 
damages  accruing  to  him  or  his  estate;  nor 
should  they  be  required  or  permitted  to  make 
a  mere  guess  without  the  aid  of  pertinent  facts 
tending  to  show  the  extent  of  pecimiary  loss." 

It  must  also  not  be  overlooked  that  there 
is  no  question  here  as  to  the  pecuniary  value 
of  decedeuf s  services  to  plaintiff,  since  he 
was  not  a  minor,  but  27  years  of  age.  It 
was  further  held  in  the  McCouUou^j  opin- 
ion that— 

"There  is  no  presumption  in  favor  of  sub- 
stantial pecuniary  loss  to  parents  or  depend- 
ent relatives,  except  such  inference  or  presump- 
tion as  ma7  naturally  arise  out  of  evidence 
tending  to  show  such  loss" 

— which  statement  was  made  with  reference 
to  adult  children. 
Upon  the  whole  case  we  find  ourselves  un- 


able to  uphold  the  size  of  the  Terdict  in  this 
case  In  the  light  of  the  foregoing  construc- 
tion of  the  statute  and  under  the  facts  devel- 
oped, and  for  that  reason  alone  the  Judg- 
ment in  the  first  appeal  Is  reversed,  with' 
directions  to  grant  a  new  trial  and  for  pro- 
ceedings consistent  with  this  opinion,  but 
the  Judgment  in  the  second  appeal  Is  affirmed. 


KINSER  V.  I^ORVELLE-CHAMBERS  SHOE 
CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  16^ 
1921.) 

1.  Homestead  ^ssfiO— Land  purchased  with  pro- 
oeeds  of  bomesteed  exempt. 

One  who  owns  a  homestead  may  sell  it  and 
with  the  proceeds  of  the  sale  buy  another  home- 
stead, which  will  be  exempt  from  all  debts  just 
as  was  the  former  homestead. 

2.  Homestead  ®=>I9I— One  clalmlno  most  man- 
ifest risht.  . 

One  who  woold  avail  himself  of  the  benefits 
of  a  homestead  exemption  must  moitifest  his 
right  to  the  same. 

3.  Homestead  ®=980— Judgment  debtor  held  not 
to  have  shown  right  to  exemption. 

One  who  sold  a  homestead  and  stock  of 
goods  for  $1,500  and  reinvested  $140  in  a  lot 
whereon  he  built  a  house  and  promptly  moved 
into  it,  could  not  set  np  bis  homestead  exemp- 
tion as  to  his  new  property,  in  the  absence 
of  a  showing  as  to  what  part  of  the  $1,500 
was  given  for  his  old  homestead,  as  far  as  pre- 
viously existing  debts  were  concerned,  but  the 
property  was  exempt  as  to  debts  subsequently 
created. 

4.  Homestead  9=»203— SherKT*  deed  eet  aside 
as  unoonsoionabl'e. 

Where  alleged  homestead  was  sold  twice 
the  same  day  by  the  sherifC  under  executions  of 
two  judgment  creditors,  and  the  homestead  ex- 
emption was  held  good  as  against  one  of  them 
and  not  the  other,  and  the  property  was  worth 
$800,  and  the  valid  lien  against  it  was  only 
$139.22,  ynth  interest  it  would  be  unconscion- 
able to  allow  the  judgment  creditor  having  a 
valid  lien  to  take  the  property  under  the  sher- 
iff's deeds,  especially  where  it  does  not  appear 
whether  sucli  judgment  creditor  was  the  first, 
and  therefore  the  true,  purchaser. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  T.  J.  Kinsei*  against  the  Norvelle- 
Chambers  Shoe  Company  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Beversed,  with  directions. 

J.  C.  Gantrell  and  6.  B.  Blackburn,  Jr« 
both  of  Stone,  for  appellant. 
B.  H.  Cooper,  of  Pikeville,  for  appellees. 

SAMPSON,  J.  AppeUant,  Kinser,  with  bis 
wife  and  eight  children,  lire  in  a  box  house 
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on  a  small  piece  of  gronnd  near  tbe  bed  o<|  Oreen  &  Sons  ▼.  Pennington,  128  Ey.  387,  07 
Pond  creek-  in  Pike  county.  This  property,  j  S.  W.  768 ;  Baker  v.  Kasli,  118  S.  W.  820; 
which  has  been  twice  appraised  at  $S00,  ia  |  Farmers'  &  Traders'  Bank  t.  Childers  et  al., 
near  a  mining  camp,  and  is  used  and  claimed  |  150  Ky.  710, 150  S.  W.  840;  Robinson,  Norton 
by  appellant  as  a  homestead.  It  bftvlng  been  :  ft  Co,  t.  Burnett,  174  Ky.  766,  192.  S,  W.  871. 
sold  under  executions  in  favor  of  appel- !  Under  this  rule  Einser  had  the  right  to  sell 
lees  Norvelle-Chambers  Shoe  Company  and  |  his  original  homestead  and  with  the  proceeds 
Lynchburg  Shoe  Company  against  appellant  received  from  Lester  Bros,  acquire  a  new  one, 
and  bought  in  by  appellee  companies  for  their  |  nnd  this  last  one  would  have  been  exempt 
debts,  and  the  sheriff  hjiving  made  a  joint  j  from  all  his  mercantile  obligations  the  same 
deed  to  the  two  companies  for  the  property,  as  the  original  homestead.  But  under  the 
Kiuser  brought  this  action  against  the  shoe  sale  in  gross  which  he  made  we  are  unable 
companies  to  obtain  a  cancelation  of  the  I  to  determine  what  part  of  the  sale  price  was 
sheriff's  deed  and  to  have  said  prc^>erty  as-  j  for  the  homestead  and  what  for  the  merchan- 
signed  to  him  as  homestead  for  himself  and '  dlse  in  which  he  had  no  exemption.  The 
family.  This  relief  was  denied  by  the  trial 
court,  and  Einser  has  appealed  here. 

[1-8]  He  owned  in  1912  a  homestead  In  a 
lot  and  house  near  the  one  in  question.  In 
that  year  Kinser  embarked  in  the  merchandis- 
ing business  and  became  involved.  On  June 
3,  1913,  he  sold  his  house,  lot,  and  stock  of 
goods  to  Lester  Bros,  for  $1,600,  of  which 
sum  be  was  paid  only  $140  In  cash  and  the 
balance  went  to  his  creditors.  With  this 
$140  Kinser  bought  the  lot  in  controversy  on 
June  19,  1913,  and  immediately  erected  a 
small  box  house  thereon,  into  which  be  and 
his  family  promptly  moved,  and  have  at  all 
times  since  and  now  reside.  Before  he  pur- 
chased the  lot  he  purchased  goods  from  ap- 
pellee Lynchburg  Shoe  Company  to  tbe 
amount  of  $139,22.  This  was  in  February 
b<^ore  he  acquired  the  lot  and  built  tbe  house 
in  June,  1913.  He  owned  no  other  real  es- 
tate: later  he  gave  the  shoe  company  two 
notes  of  $69.61  each  for  said  goods.  These 
notes  were  reduced  to  Judgment  on  which  one 
of  the  executions  Issued  under  which  the 
house  and  lot  was  sold  In  November,  1915, 
and  bought  in  by  appellee  I^ynchburg  Shoe 
Company  for  $170.  It  is  not  shown  in  the 
evidence  what  part  of  the  $1,500  considera- 
tion for  the  sale  of  his  original  homestead  to 
Lester  Bros,  was  for  house  and  lot  and  what 
amount  was  in  payment  for  his  stock  of 
goods,  nor  Is  there  anything  from  which  we 
can  fix  tbe  value  of  said  homestead.  As  Ein- 
ser had  no  right  to  claim  homestead  in  the 
stock  of  merchandise  which  he  had  sold  to 
Lester  Bros,  we  are  unable  to  determine  what 
part.  If  any,  of  the  consideration  arising  from 
the  sale  was  exempt  as  his  homestead.  If 
the  sale  bad  been  of  the  house  and  lot  at  a 
given  sum  and  the  merchandise  at  another 
sum,  which  two  sums  totaled  $1,600,  Kinser 
would  be  entitled  to  claim  as  exempt  all 
that  part  which  was  paid  for  his  original 
homestead  if  it  did  not,  as  we  believe  is  ad- 
mitted, exceed  $1,000. 

It  is  well  settled  that  one  who  owhs  a 
homestead  may  sell  it,  and  with  the  proceeds 
of  the  sale  buy  another  homestead,  which 
will  be  exempt  from  all  debts  Just  as  was  the 
former  homestead.  Lee  &  Hester  v.  Hughes, 
etc.,  77  S.  W.  386,  25  Ky.  Law  Rep.  1201; 


homestead  'exemption  is  of  statutory  origin 
and  one  who  would  avail  himself  of  its  ben- 
efits must  manifest  his  right  to  the  same. 
If  he  does  not  do  so,  although  tbe  unproven 
facts  may  warrant  it,  no  relief  can  be  had. 
This  is  Einser's  situation.  Although  he 
could  have  preserved  his  original  homestead 
and  invested  It  in  the  home  In  controversy, 
he  did  not  do  so,  or  at  least  does  not  manifest 
such  facts  as  would  warrant  a  court  in  so 
holding.  It  follows,  therefore,  that  the  pres- 
ent home  of  Kinser  was  subject  to  the  execu- 
tion of  the  Lynchburg  Shoe  Company  for 
$189.22,  with  interest  and  costs. 

[4]  The  facts  with  respect  to  the  debt,  ex- 
ecution, and  sale  to  the  appellee  Norvelle- 
Chambers  Shoe  Company  are  very  different, 
and  lead  to  a  different  conclusion.  Its  debt 
was  created  after  the  purchase  of  the  home- 
stead by  Einser.  Indeed  Einser  was  living 
with  his  wife  and  family  on  the  lot  and  In 
the  house  at  the  time  of  the  purchase  of  thfe 
goods  and  the  creation  of  the  debt.  It  Is  said, 
however,  that  Einser  made  Improvements  of 
great  value  to  the  house  after  the  creation 
of  this  debt,  and  that  these  Improvements 
greatly  enhanced  the  value  of  the  property, 
which  enhancement  is  subject  to  this  debt 
because  the  Improvements  were  made  with 
money  or  property  out  of  which  t|ie  shoe  com- 
pany was  entitled  'to  make  its  debt.  While 
there  Is  some  evidence  which  tends  to  sup- 
port this  view,  the  great  weight  of  the  evi- 
dence is  to  the  contrary  and  we  are  thorough- 
ly convinced  that  there  Is  no  part  of  this 
property  subject  to  the  appellee  Norvelle- 
Chambers  Shoe  Company  debt  The  trial 
court  erred  in  holding  the  property  subject 
to  this  debt.  As  the  property  is  shown  to  be 
worth  about  $800  it  would  be  unconscionable 
to  allow  the  appellee  Lynchbnrg  Shoe  Com- 
pany to  take  it  under  tbe  sheriff's  deeds 
through  which  it  claims.  As  the  sheriff  sold 
the  property  twice  at  the  same  time  on  tbe 
same  day  to  different  persons  at  different 
prices,  and  we  are  unable  to  tell  whether  the 
appellee  Lynchburg  Shoe  Company  was  the 
first  and  therefore  true  purchaser,  we  must 
hold  the  sale  and  deed  Insufficient  to  pass  the 
fee  title  to  said  company,  but  .only  vest  it 
with  an  enforceable  lien  upon  said  property 
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for  its  debt,  $130^,  with  Interest  and  costs. 
Judgment  reversed  for  proceedings  not  in- 
consistent herewith. 


MoQAUQHEY  v.  HINES,  Dfreotor  GMenU  ef 
RaHroad*. 

(Court  of  Appeals  of  Kentttcky.    Dee.  IC, 
1921.) 

1.  Commeroe  «=327 (8)— Section  haad,  repair- 
iag  mala  track,  held  eagaged  la  "laterstata 
commeroe." 

Section  hand,  aBsiBtinx  in  repairing  the 
main  track  of  an  interstate  system  of  railroad 
lines  extending  into  and  through  many  states, 
field  engaged  in  "interstate  commerce,"  within 
federal  Employers'  Liability  Act  (U.  S.  Comp. 
St.  SI-8657-S666). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter* 
state  Commerce.] 

2.  Master  and  servant  «=>2I0(I)  —  Risk  cf 
splinter  In  tie  assumed. 

An  experienced  section  hand,  injured  while 
unloading  cross-ties  from  a  fiat  push  car,  when 
a  splinter  projecting  slightly  from  the  side  of 
a  tie  caoght  in  tiis  clothes  and  caused  him  to 
fall  backward,  assumed  the  risk  of  danger  in- 
cident to  the  work,  and  could  not  recover  under 
Employers'  LiabiUty  Act  (U.  S.  Comp.  St  S! 
8657-8665). 

3.  Master  and  servant  «=9204(l)  —  Assumed 
risk  of  defease  under  federal  aot. 

The  federal  Employers'  Liability.  Act  (U. 
S.  Comp.  St.  if  8657-8666)  relieves  a  plain- 
tiff from  a  defense  of  contributory  negligence, 
but  not  from  assumed  risk. 

Appeal  from  Circuit  Court,  Anderson 
County. 

Action  by  Everett  McGaughey  against 
Walker  D.  Hines,  Director  General  of  Rail- 
roads. Judgment  of  dismissal,  and  plain- 
tiff appeals.    Affirmed. 

L.  H.  Carter  and  Stanley  Trent,  both  of 
Lawrenceburg,  and  Edwards,  Ogden  &  Peak, 
of  Liouisville,  for  appellant. 

Humphrey,  Crawford  &  Middleton,  of 
Ixiuisville,  and  Willla,  Todd  &  Bond,  of 
Shelbyvllle,  for  ai^vellee. 

SAMPSON,  J.  The  judgment  dismissing 
appelant  McOaughey'a  petition  was  entered 
on  a  directed  verdict  In  favor  of  the  Director 
General  of  Railroads,  on  his  motion  made  at 
the  conclusion  of  all  the  evidence.  Mc- 
Gaughey appeals. 

[1]  It  may  be  conceded  that  appellant  was 
engaged  in  interstate  commerce  at  the  time 
of  his  injury  for  he  was  a  section  hand  as- 
sisting in  repairing  the  main  track  of  the 
Southern  Railway  in  Kentucky,  an  interstate 
system  of  railroad  lines  extending  lato  and 


through  many  states,  including  Kentucky. 
He  and  another  man  were  unloading  cross- 
ties  from  a  fiat  push  car  on  the  track ;  on  the 
car  were  some  16  or  20  ordinary  crofss-^es, 
which,  being  laid  crosswise,  extended  over 
the  edge  of  the  flat  car  about  18  inches  on 
either  side.  Tlie  ties  were  of  oak  and  of 
the  usual  dimensions.  The  section  gang 
were  removing  old  ties  from  the  roadbed  and 
putting  new  ones  in  their  places.  The  fore- 
man went  In  front  and  marked  the  ties  in 
the  tradi  to  be  removed,  and  at^pellant,  Mc- 
Oanghey,  and  his  buddy  were  directed  to  and 
were  engaged  in  dropping  new  ties  from  the 
push  car  at  every  place  marked  by  the  fore- 
man. His  buddy  would  push  a  tie  across  the 
car  toward  the  appellant,  and  appellant 
would  then  puU  it  over  the  car  and  drop  it 
to  the  ground.  At  the  time  of  appellant's  In- 
jury the  tie  had  been  pushed  to  the  side  of 
the  car  next  to  appellant  before  appellant 
took  hold  of  it  The  end  of  the  tie  extended 
about  3  feet  over  the  edge  of  the  car  next  to 
appellant.  The  other  end  of  the  He  was  on 
top  of  the  car,  and  appellant's  buddy  had 
turned  away  from  the  tie  to  get  another  tie. 
When  appellant  took  hold  of  the  Oe,  to  pull 
it  off  of  the  car,  it  was  unattached,  loose, 
and  no  other  person  was  touching  It  In  and 
on  the  end  of  the  tie  next  to  appellant  wa.s 
a  sun  cradc  or  splinter,  which  projected 
slightly  from  the  side  of  the  tie.  Tills  splin- 
ter caught  in  the  overall  jacket  of  appelant. 
McGaughey,  when  he  undertook  to  drag  the 
tie  from  the  car,  and  when  he  dropped  the 
tie,  or  as  he  was  pulling  it  off  the  car,  he 
was  caused  to  and  did  fall  backward  down 
the  grade  sl(^>e  onto  a  pile  of  bridge  timl)ers, 
fracturing  his  hip  bone  and  otherwise  injur- 
ing him,  for  which  be  brings  this  action  to 
recover  damages. 

[2]  The  motion  of  the  defendant  for  a  per- 
emptory instruction  In  his  favor  as  Director 
General  of  Railroads,  made  at  the  conclu- 
sion of  all  the  evidence,  was  but  a  demurrer 
to  the  evidence,  challenging  the  sufficiency 
thereof  to  mtitle  plaintiff,  N^Gaughey,  to 
have  his  cause  submitted  to  the  jury.  We 
think  the  trial  court  properly  sustained  that 
motion,  for  appellant  admits  that  he  had 
been  engaged  as  a  section  liand,  handling 
cross-ties  and  doing  track  work  for  a  num- 
ber of  years,  and  that  he  saw,  or  by  the  ex- 
ercise of  reasonable  care  could  have  se&i, 
the  splinter  or  sun  crack  in  the  end  of  the 
cross-tie  before  and  at  the  time  he  took  hold 
of  the  tie.  There  was  nothing  new,  strange, 
or  dangerous  about  the  tie.  He  had  handled 
many  such  before.  The  process  of  pulling  a 
cross-tie  from  a  flat  push  car  in  the  way  and 
manner  appellant  was  doing  the  work  was 
so  simple,  natural,  and  common  that  he  did 
not  need  or  require  instruction  from  his  fore- 
man,   but    could    see    and    imderstand    the 
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Whole  process  as  well  as  any  other  man  on  >  blame  for  the  spUntar  hanging  in  aiq;)ellant's 


the  job.  It  did  not.reQulre  skilled  labor.  If 
he  pulled  the  tie  up  against  himself,  so  as  to 
cause  the  splinter  or  sun  crack  in  the  tie  to 
stick  into  his  overall  Jacket,  and  he  dropped 
the  tie  without  disengaging  his  coat  there- 
from, he  alone  is  to  blame,  not  the  railroad, 
or  the  Director  General 

[3]  As  this  action  is  under  the  federal 
law,  it  is  insisted  for  appellant,  McGaughey, 
that  the  tie  was  an  appliance  within  the 
meaning  of  the  congressional  act  allowing  a 
recovery  of  damages  by  an  employee  of  a 
railroad  when  the  injury  of  which  he  com- 
plains is  brought  about  "by  reason  of  any 
defect  or  insufficiency  due  to  its  negligence 
in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  trucks,  bolts,  wharfs  or  oth- 
er equipment."  In  support  of  this  Insistence 
it  is  asserted  that  the  splinter  or  sun  crack 
on  and  in  the  tie  was  a  defect  in  the  tie, 
which  tie  was  an  appliance;  therefore  the 
injury  of  appellant  was  by  reason  of  the  de- 
fect In  an  appliance,  ^le  federal  Employ- 
ers' UabiUty  Act  (U.  S.  Comp.  St  SS  8657- 
8665)  relieves  a  plaintiff  from  the  defenses 
of  contributory  negligence,  but  not  from  as- 
sumed risk.  C.  &  O.  R.  R.  y.  De  Atley,  159 
Ky.  687,  167  S.  W.  833 ;  Glenn  v.  C,  N.  O.  & 
T.  P.  R.  R.  Co.,  157  Ky.  453,  163  S.  W.  461 ; 
TruesdeU  t.  O.  &  O.  R.  R.,  159  Ky.  718,  169 
S.  W.  471.  Tbe  railroad  or  the  Director 
General  may  yet  interpose  the  defense  of 
assumed  risk;  that  is,  the  employee,  in  en- 
gaging In  tsack  work,  impliedly  assumes  all 
the  obvious  risks  of  danger  Inhering  in  and 
ordinarily  Incident  to  the  work  which  he  tm- 
dertakes  to  perform,  but  never  the  risk  or 
danger  arising  from  the  negligence  of  the 
defendant  or  his  fellow  servants.  When  one 
undertakes  to  perform  the  duties  of  a  section 
hand,  and  to  handle  cross-ties,  he  impliedly 
assumes  all  risk  of  the  inseparable  and  in- 
hering danger  ordinarily  incident  to  that 
work,  sudi  as  splinters  or  sun  cracks  in  a 
cross-tie,  for  every  wooden  cross-tie  has  more 
or  less  splinters  and  sun  cracks.  Men  of 
ordinary  experience  know  this.  Such  things 
are  not  regarded  as  dangerous  by  the  com- 
mon run  of  mankind.  We  all  know  how  to 
handle  and  deal  with  such  trivial-matters.  If 
ai)()eUant  had  picked  up  the  cross-tie,  and 
inadvertently  dropped  it  on  his  foot,  and  in- 
flicted an  injury,  his  cause  of  action  against 
the  Director  General  would  have  been  just 
as  8tr<Mig  as  In  the  present  case.  Here  he 
inadvertently  drew  the  tie,  with  the  sun 
crack  or  splinter  in  it,  so  vigorously  against 
his  coat  as  to  cause  the  splinter  to  hong 
therein,  which  hanging  of  the  splinter  caus- 
ed bis  tall,  resulting  in  his  Injury.  He  says, 
over  and  over,  in  his  evidence,  that  his  bud- 
dy. Grant  Green,  who  had  pushed  the  tie 
across  the  top  of  the  push  car,  was  not  to 


coat,  or  this  injury. 

We  have  held  that  a  spike  maul,  T-rail, 
chisel,  crowbar,  wheelbarrow,  shovel,  pick, 
chopping  ax,  and  other  such  tools  and  in- 
strumentalities, are  embraced  In  the  class 
and  governed  by  the  rule  known  In  Kentucky 
as  the  "simple  tool  rule."  There  Is  nothing 
more  complicated  about  a  cross-tie  than  in 
the  simplest  of  these.  Clearly,  we  think, 
when  appellant,  McGaughey,  engaged  to  per- 
form the  duties  of  a  section  hand,  and  to 
handle  cross-ties,  a  work  with  which  he  was 
familiar,  he  impliedly  assumed  all  the  ordi- 
nary risks  of  danger  Incident  to  the  business, 
which  included  the  danger,  if  any,  arising 
from  sun  cracks  or  splinters  on  cross-ties. 

Perceiving  no  error  to  the  prejudice  of  ap- 
pellant^ the  judgment  Is  a£9rmed. 


SNYDER   v.. SNYDER    et   >l. 

(Court  of  Appeals  of  Kentucky.     Dec.  18, 
1921.) 

1.  Aaaigniiients  «=38— Deed  for  expeotanoy 
veld. 

A  deed  made  whfle  the  parent  is  living, 
which  purports  to  convey  a  bare  expectancy 
in  land  which  a  child  hopes  to  inherit  from 
the  parent  is  ■void. 

2.  Assignments  €=>8 — Deed  conveying  expec> 
tancy  unenforceable  against  grantor  of  ex- 
pectancy. 

A  deed  dated  Febrnary  27,  1888,  purporting 
to  convey,  for  ample  consideration  an  ezpec- 
tancy  in  an  undivided  sixth  of  the  real  estate 
owoed  by  the  grantor's  mother,  in  which  con- 
veyance the  mother  united,  is  nnenforceable 
against  the  son,  there  being  no  estate  which 
he  owned  or  could  convey. 

3.  Assignments  «=>8— Deed  executed  by  moth- 
er witfi  her  son  to  secure  assignment  of 
son's  expieotaney  In  her  estate  held  valid. 

A  deed  executed  by  a  mother  Jointly  with 
her  son  to  secure  an  interest  to  the  grantee 
of  an  expectancy  assigned  by  her  son,  in 
which  Bu£Bcient  consideration  was  paid  by  the 
grantee  to  the  son,  at  the  instance  and  re- 
quest of  the  mother,  held  valid. 

4.  Contracts  ^5&— "Valuable  consideration" 
deflned. 

A  "valuable  consideration"  may  be  some 
benefit  conferred  upon  the  party  by  whom  the 
promise  is  made,  or  upon  a  third  party  at  his 
instance  or  request,  or  some  detriment  sus- 
tained, at  the  instance  of  tiie  party  promising, 
by  the  party  in  whose  favor  the  promise  is 
made. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Valu- 
able Consideration.] 


9For  other  cases  see  lame  topic  and  KEIT-NUMBER  In  all  Key-Numbered  Digests  and  Iiid»«s 
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5.  AMlgnments  €=»8— Assignment  of  estataln 

expectancy,  veld  at  law,  not  enforoAaMe  In 

equity. 

An  aseignment  of  an  estate  which  grantor 

expected  to  inherit  from  his  mother,  not  being 

enforceable  in  law,  can  have  no  force  in  equity. 

Clay,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Darless  Coun- 

ty. 

Action  in  partition  by  one  of  the  heirs  of 
Susan  Snyder,  deceased,  against  James  T. 
Snyder  and  others,  in  which  James  T.  Sny- 
der filed  croBS-petition  against  Joseph  Sny- 
der. Demurrer  to  cross-petition  overruled, 
and  Joseph  Snyder  appeals.  Reversed  and 
remanded. 

Ben  D.  Ringo,  of  Owensboro,  and  S.  A. 
Anderson,  of  Louisville,  for  appellant. 

Clements  &  Clements,  La  Vega  Clements 
and  Albert  B.  Oberst,  all  of  Owensboro,  for 
appellee. 

SAMPSON,  J.  In  1883  Mrs.  Susan  Snyder 
owned  a  farm  situated  in  Daviess  county. 
She  had  six  children,  Joseph  'and  James  T. 
Snyder  being  two  sons.  Her  husband  was 
dead.  Her  son  Joseph,  then  an  infant,  under- 
took by  written  contract  to  sell  and  convey 
to  his  brother,  James  T.,  his  expectancy  in 
his  mother's  landed  estate  for  the  ctmsidera- 
tion  of  $250,  paid  and  to  be  paid  in  the 
manner  set  out  in  the  contract.  The  mother 
Joined  in  the  writing  for  the  purpose,  as 
stated  therein,  of  securing  said  interest,  one- 
sixth,  to  James  T.  Snyder  after  her  death. 
The  writing  is  as  follows: 

"This  indenture  made  and  entered  into  this 
February  27,  1883,  between  Joseph  Snyder 
and  Susan  Snyder,  of  the  first  part,  and  James 
T.  Snyder,  of  the  second  part,  all  of  Daviess 
county,  Kentucky,  witnesseth:  That  Joseph 
Snyder  has  sold  to  James  T.  Snyder  one  un- 
divided sixth  of  the  real  estate  owned  by 
Susan  Snyder,  the  mother  of  the  other  par- 
ties, now  to  secure  said  interest  to  said  James 
T.  Snyder  after  her  death,  said  Susan  Snyder 
unites  with  Joseph  Snyder  in  the  conveyance 
of  said  interest  in  the  following  tract  of  land 
about  seven  miles  from  Owensboro,  Kentucky, 
in  Daviess  county,  on  the  road  from  Owens- 
boro to  Calhoun  bound  east  by  said  road,  west 
by  Panther  creek,  north  by  the  lands  of  Jane 
Kapier  and  south  by  the  lands  belonging  to  the 
estate  of  W.  G.  Howard,  containing  one-hun- 
dred and  seventy-five  acres,  the  part  here 
conveyed  being  one  undivided  sixth  of  said 
land  above  described,  in  consideration  of  one 
pair  mules  valued  at  one  hundred  and  fifty 
dollars,  and  one  sorrel  horse  valued  at  seventy- 
five  dollars  sold  and  delivered  by  the  party  of 
the  second  part  to  Joseph  Snyder  and  in  con- 
sideration of  twenty-five  dollars  due  and  pay- 
able to  said  Joseph  Snyder  on  the  let  day  of 
June,  18S3,  by  James  T.  Snyder,  for  which  sum 
the  party  of  the  second  part  haii  executed  his 
note  to  said  Joseph  Snyder  to  have  and  to  hold 
said  land  or  said  one  undivided  sixth  of  said 


land  to  him,  the  said  James  T.  Snyder,  and  his 
heirs  forever.  The  said  Joseph  Snyder  war- 
rants and  defends  the  interest  afoteuid  from 
all  claims. 

"In  witness  whereof,  we  hereunto  subscribe 
our  names. 

bis 

"Joseph      X      Snyder. 

mark 

ber 

"Susan     X     Snyder." 

mark 

The  mother,  Mrs.  Snyder,  continued  to  re- 
side upon  the  farm,  claim  and  use  It  as  her 
''  own  until  her  death  In  1907.  Shortly  there- 
'  after  one  of  the  daughters  commenced  this 
action  for  a  sale  of  the  lands  belonging  to 
I  the  estate  of  Susan  Snyder  for  distribution 
I  of  the  proceeds  among  the  six  heirs.  Prompt- 
lly  appellant,  Joseph  Snyder,  answered  and 
'  concurred  in  the  prayer  of  the  petition  aver- 
ring that  he  was  the  owner  of  one-sixtb  in- 
terest therein.  Thereupon  .Tames  T.  Snyder, 
the  purchaser  of  the  interest  of  his  brother 
Joseph,  filed  his  answer  and  made  it  a  cross- 
petition  against  Joseph  Snyder,  in  which 
I  answer  It  is  averred  that  James  T.  Snyder 
!  la  the  owner  of  the  interest  which  otherwise 
i  would  have  passed  to  Joseph  Snyder,  and 
I  that  the  appellant,  Joseph  Snyder,  had  no  in- 
I  terest  In  or  claim  to  the  landed  estate  of 
Susan  Snyder,  deceased,  because  he  had  sold 
and  conveyed  the  same  by  the  above-copied 
writing  to  his  brother,  James  T.  Snyder. 
To  this  pleading  Joseph  Snyder  filed  a  gener- 
al demurrer  which  the  trial  court  overruled, 
holding  the  answer  good.  To  this  ot^et  and 
judgment  Joseph  Snyder  excepted,  and,  de- 
clining to  further  plead,  a  Jad^ent  was  en- 
tered sustaining  the  contract  of  sale  between 
Joseph  Snyder  and  James  T.  Snyder  -and  ad- 
Jadglng  the '  one-sixth  Interest  of  Joseph 
Snyder  In  the  lands  of  his  mother,  to  pass  tb 
and  vest  in  James  T.  Snyder.  Jos^h  Sny- 
der appeals  to  this  court 

[1]  It  has  been  decided  many  times  by  this 
and  other  courts  of  last  resort  that  a  deed 
made  while  the  parent  is  living,  which  pur- 
ports to  convey  a  bare  expectancy  in  land 
which  a  child  hopes  to  inherit  from  the  par- 
ent. Is  absolutely  void.  Furnish's  Adm'r  v. 
Lilly,  84  S.  W.  734,  27  Ky.  Law  Rep.  226; 
Smith  V.  Dinguid,  8  Ky.  Law  Rep.  64; 
Wheeler's  Executors'  v.  Wheeler,  2  Met  476, 
74  Am.  Dec.  421 ;  Caulder  v.  Chenault^s  Bx'r, 
154  Ky.  777,  159  S.  W.  678;  Beard  t.  Griggs, 
1  J.  J.  Marsh.  22;  Hunt  v.  Smith,  191  Ky. 
443,  230  S.  W.  936:  McCall's  Adm'r  v.  Hamp- 
ton, 98  Ky.  166,  32  S.  W.  406,  17  Ky.  Law 
Rep.  713,  33  L.  R.  A.  266,  56  Am.  St  Rep. 
:«{5:  Siiears  v.  Spaw,  118  S.  W.  275,  25  I.. 
R.  A.  (N.  S.)  436,  see  notes  32  L.  R.  A.  596. 

But  for  the  fact  that  Susan  Snyder,  owner 
of  the  land  and  mother  of  Joseph  and 
James  T.  Snyder,  joined  In  the  writing,  the 
transaction  under  consideration  must  be  held 
to  be  yold,  fior  to  hold  otherwise  would  vali- 


^=9For  otber  cases  see  aame  topic  and  KEY-NUMBER  In  all  Key-Mumbared  DlcwU'aad  Indexn 
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date  a  sale  of  a  mere  expectancy  by  an 
beir  apparent — a  sale  without  a  thing  in  esse, 
which  is  utterly  repugnant  to  our  la'w. 
Some  courts  bold  tbat  such  a  deed  or  con- 
tract to  which  the  ancestor  assents  or  in 
which  he  concurs  is  valid,  but  this,  court  is 
committed  to  the  doctrine  that  no  assent, 
concurrence,  consent,  of  acquiescence  «>(  the 
ancestor  which  is  not  expressed  in  a  writing 
sufilcient  to  divest  the  ancestor  ot  title,  pres- 
ent or  in  remainder,  is  unenforceable,  and 
the  vendee  takes  nothing  thereby,  and  in 
no  event  can  a  vendee  take  title  under  the 
deed  of  the  expectant  heir,  but  whatever  in- 
terest or  title  he  acquires  is  by  virtue  of 
the  deed  or  contract  of  the  ancestor  alone; 
that  such  assent,  acQuiescence,  and  Icnowl- 
edge  on  the  part  of  the  ancestor  does  not  im- 
part validity  to  an  otherwise  void  contract 
for  the  sale  of  an  expectancy.  Wheeler  y. 
Wheeler,  2  Mete.  474;  McGall  v.  Hampton, 
98  Ky.  166,  32  S.  W.  406,  17  Ky.  Law  Bep. 
713,  33  L.  R.  A.  266,  56  Am.  St.  R^.  83S; 
Fumish's  Adm'r  v.  Lilly,  84  S.  W.  734,  21 
Ky.  Law  Rep.  226 ;  EUiott  v.  Leslie,  124  Ky. 
553,  98  S.  W.  619,  30  Ky.  Law  B«.  743,  124 
Am.  St.  Rep.  418;  HaU  et  aL  v.  Hall  et  aL, 
153  Ky.  379, 155  S.  W.  755 ;  Burton  r.  Gamp- 
bell  et  al.,  176  Ky.  495,  195  S.  W.  1091 ;  Flatt 
V.  Piatt  et  al.,  189  Ky.  801,  225  S.  W.  1067; 
Hunt  V.  Smith,  supra,  191  Ky.  443,  230  S.  W. 
936;  5  Corpus  Juris,  p.  869;  2  R.  C.  L.  p; 
C06. 

"The  better  view,"  gays  the  author  6  C.  J. 
p.  862,  "seems  to  be  that  knowledge  and  con- 
sent of  the  ancestor,  or  its  absence,  is  merely 
a  circumstance  of  great  weight  upon  the  issue 
of  unconscionableness  or  fraud  in  the.  transac- 
tion." 

After  stating  the  rule  of  some  courts  that 
the  consent  of  the  ancestor  will  aid  the  con- 
veyance of  the  heir  apparent  of  his  expec- 
tancy. If  the  transaction  be  free  from  fraud, 
the  text  in  5  R.  C.  L.  p.  608,  is: 

"Some  jurisdictions  go  still  farther  and  bold 
that  the  expectancy  of  an  heir  of  inheriting 
his  father's  estate  is  not  an  interest  in  any 
case  capable  of  assignment  in  equity  any  more 
than  at  law,  and  therefore  it  would  seem  that 
the   ancestor's   consent   becomes    immaterial." 

And  this  text  is  based  upon  opinions  from 
this  as  well  as  other  courts. 

The  invalidity  of  these  contracts  is  rested 
on  the  ground  that  It  is  essential  to  a  sale 
that  the  thing  to  be  sold  have  an  actual 
or  potential  existence,  and  that  a  mere  possi- 
bility or  contingency  not  founded  on  a  right 
or  coupled  with  an  interest  cannot  be  the 
subject  of  a  sale  or  assignment  (Spears  v. 
Spaw,  118  S.  W.  275,  25  L.  R.  A.  [N.  S.]  436), 
and  on  the  further  ground  that,  as  no  one 
can  be  the  heir  of  a  living  person,  a 
transaction  based  on  the  idea  of  a  future 
right  to  succession  of  a  living  person  is  de- 
void of  consideration  and  can  have  no  effect 
Strong  grounds  of  public  policy  are  also  in- 
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fvoked  against  such  conveyances.  The  case 
under  consideration,  however,  is  somewhat 
stronger  on  its  facts  than  any  of  the  cases 
heretofore  considered  by  this  court,  for  Mrs. 
Susan  Snyder  is  named  in  the  written  con- 
tract between'  Joseph  Snyder  and  James  T. 
Snyder  as  one  of  the  parties  of  the  first  part 
While  the  contract  witnesseth  "that  Joseph 
Snyder  has  sold  to  James  T.  Snyder  one 
undivided  sixth  of  the  real  estate  owned  by 
Susan  Snyder,  the  mother  of  the  other  par- 
ties, 'she'  the  mother,  unites  with  Joseph 
in  the  conveyance  of  said  interest  in  the  fcd- 
lowing  tract  of  land  for  the  purpose  of  secur- 
ing said  interest  to  said  James  T.  Snyder  at 
her  death."  In  none  of  the  other  cases  which 
we  have  considered  did  we  have  a  deed  or  a 
writing  of  equal  dignity  with  the  one  under 
consideration,  purporting  to  convey  the  ex- 
pectancy of  one  child  to  the  other.  In  one 
case,  however,  the  transaction  between  the 
children  was  recognized  by  the  ancestor  in 
his  will,  which  was  In  writing  signed  by 
him  (Hall  v.  HaU,  153  Ky.  379,  155  S.  W. 
755),  and  in  other  cases  the  ancestor  consent- 
ed to  or  acquiesced  in  the  conveyance  (Wheel- 
er V.  Wheeler,  2  Mete.  475,  74  Am.  Dec.  421 ; 
Alves  V.  Schlesinger,  81  Ky.  291),  whUe  in, 
yet  other  cases  writings  in  which  the  ances- 
tor did  not  Join  aa  a  party  evidenced  the 
consent  or  acquiescence  of  the  ancestor  to 
the  transaction  between  the  children  (EUiott 
V.  Leslie,  124  Ky.  853,  99  S.  W.  619,  30  Ky. 
I>aw  Rep.  743,  124  Am.  St  R^.  418).  In 
two  cases,  Lee  v.  Lee,  2  Duv.  134,  and  Mo- 
Bee  V.  Myers,  4  Bush.  356,  we  upheld  such 
sales,  the  ancestor  having  executed  a  writing 
sufficient  in  the  judgment  of  the  court  to  pass 
the  title  from  the  ancestor  independent  of 
the  sale  and  conveyance  by  the  heir  appar- 
ent, but  these  two  opinions  have  been  severe- 
ly criticized  by  later  opinions  of  this  court 
and  by  text-writers  and  commentators  gener- 
ally, because  they  do  not  draw  a  clear  dia- 
linctlon  between  the  grounds  upon  which 
equitable  relief  is  sometimes  granted  to  ven- 
dee by  courts  and  the  legal  effect  which  a 
writing  obligatory  signed  by  the  ancestor 
must  have  on  such  transaction,  nor  state 
which  ground  is  the  basis  of  the  conclusion 
reached.  Elliott  v.  Leslie,  supra;  Burton  v. 
CampbeU,  176  Ky.  495,  195  S.  W.  1091;  Piatt 
V.  Flatt,  189  Ky.  SOl,  225  S.  W.  1067;  and 
Hunt  V.  Smith,  191  Ky.  443,  230  S.  W.  936. 
j  While  these  two  opinions  are  somewhat 
j  confusing,  the  writing  signed  by  the  ances- 
tor appears  to  have  been  recognized  as  suffi- 
cient to  divest  him  of  title,  and  the  sale 
of  the  heir  apparent  of  his  expectancy  was  a 
mere  incident,  and  not  a  controlling  fact 

[2]  The  writing  under  consideration,  while 
making  Mrs.  Susan  Snyder  party  of  the  first 
part  recites  that  the  transaction  is  one  be- 
tween Joseph  and  his  brother,  James  T., 
whereby  the  former  sells  to  the  latter  cue 
undivided  sixth  of  the  real  estate  owned  by 
Susan  Snyder.     She  Is  declared  to  be  the 
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owner,  and  the  facts  show  her  to  be  the 
seller  and  conveybr.  The  transfer  Is  not  to 
take  effect  until  after  the  death  of  Susan 
Snyder,  and  all  of  the  consideration  for  the 
transaction  was  paid  by  James  T.  Snyder  to 
Joseph  Snyder.  It  will  further  be  observed 
that  the  contract  contains  a  covenant  of  war- 
ranty on  the  part  of  Joseph  Snyder,  but 
no  such  covenant  was  made  or  entered  into 
pn  the  part  of  the  mother,  who  owned  the 
land. 

[3]  Taking  these  facts  into  consideration, 
the  first  question  is:  Did  this  writing  which 
purports  to  convey  the  one-sixth  expectant 
interest  of  Joseph  Snyder  in  the  real  estate 
owned  by  his  mother,  Susan  Snyder,  pass  the 
expectancy  of  Joseph  Snyder  to  his  brother, 
James  T.  Snyder,  on  the  death  of  the  mother 
in  1907,  or  was  the  transaction  void?  If  we 
eliminate  Mrs.  Susan  Snyder  from  the  con- 
tract, there  can  be  no  question  that  It  is 
wholly  unenforceable  because  there  was  no 
estate  In  esse  which  Joseph  Snyder  owned  or 
could  convey  In  his  mother's  land.  What  he 
attempted  to  convey  was  a  bare  expectancy. 
This  cannot  be  done.  His  contract,  therefore, 
was  void  as  against  public  policy.  This  be- 
,ing  true,  we  must  inquire  what  effect  the 
acquiescence,  concurrence,  and  Joinder  of 
the  mother  in  the  deed  had  upon  the  convey- 
ance. Would  It  vitalize  and  render  enforce- 
able the  wmtract  between  the  sons,  Joseph 
And  James  T.?  We  think  not,  because  such 
a  contract,  being  void,  cannot  by  any  concur- 
rence or  acquiescence  be  made  operative. 
This  did  not,  however,  preclude  the  mother, 
Mrs.  Susan  Snyder,  on  her  own  account,  and 
independently  of  the  transaction  between 
the  sons,  from  conveying  a  one-sixth  undivid- 
ed interest  in  her  land  in  remainder  to  her 
son  James  T.  Snyder,  if  the  transaction,  as 
appears  to  be  true,  was  In  all  respects  regu- 
lar, and  this,  we  think,  she  did  by  the  writ- 
ing declared  upon. 

Beyond  question  the  deed  in  form  was 
suSHcient  to  pass  title  to  the  real  estate. 
Mrs.  Snyder,  a  widow,  the  owner  of  the  land, 
was  sui  juris.  She  was  named  as  a  grantor, 
and  it  does  not  matter  that  a  person  having 
no  real  interest  in  the  land  was  likewise  so 
named. 

L4]  It  is  admitted  that  the  deed  Is  suffi- 
cient in  form,  but  it  is  argued  that  It  is  in- 
valid as  to  Mrs.  Snyder,  because  there  is  no 
consideration  to  support  it.  In  this  counsel 
are  in  error,  for  the  consideration  paid  by 
James  T.  Snyder  to  Joseph  Snyder  at  the  in- 
stance and  request  of  the  mother,  Susan 
Snyder,  was  a  sufficient  consideration  to 
support  the  deed.  A  valuable  consideration 
may  be  some  benefit  conferred  upon  the  par- 
ty by  whom  the  promise  is  made,  or  upon  a 
third  party  at  his  instance  or  request,  or 
some  detriment  sustained,  at  the  instance 
of  the  party  promising,  by  the  party  in  whose 
favor  the  promise  is  made.  Stovall  v.  Mc- 
Cutchen,  107  Ky.  5S0,  54  S.  W.  969,  21  Ky. 


Law  nep.  1317,  47  L.  R.  A.  287,  92  Am.  St, 
Rqp.  373.  A  valuable  consideration  mi^ht 
consist  of  anything  of  any  value,  and  it  may 
be  the  assumption  of  an  obligation — the  raerc 
altering  of  the  condition  of  the  party  to  be 
affected.'  Gregory  v.  McFarland,  Duv.  59. 
It  Is  not  necessary  in  all  cases  that  a  con- 
sideration to  be  valuable  should  consist  of 
money  or  other  articles  of  value  paid  and 
passing  from  the  buyer  to  the  seller;  it  may 
and  does  frequently  consist  of  an  inconvenl- 
;ence  or  injury  to  the  buyer  resulting  from 
the  act  or  assurance  of  the  seller,  and  by 
this,  even  In  contracts  by  parole  at  common 
law,  where  they  are  effected  by  no  statutory 
provision,  a  valuable  consideration  is  raised 
sufficient  to  support  an  action.  Cundiff  v. 
Hall,  8  A.  K.  Marsh.  51.  A  consideration 
sufficient  to  support  a  contract  or  a  deed  may 
be  either  a  benefit  to  the  promisor  or  a  detri- 
ment to  the  iMTomisee,  and  advantage  to  the 
vendor  or  a  loss  or  detriment  to  the  vendee. 
It  therefore  follows^  that  the  consideration 
paid  by  James  T.  Snyder  to'  his  brother. 
Joseph  Snyder,  at  the  Instance  and  request 
of  the  mother,  was  and  Is  sufficient  consider- 
ation to  support  the  deed  from  the  mother  to 
James  T.  Snyder,  although  it  did  net  have 
the  effect  to  validate  the  sale  of  the  exi>ec- 
tancy  of  Joseph  to  James  T.  Snyder. 

Having   reached   the  conclusion   that    the 
deed  itself  is  a  valid  conveyance  of  a  qne- 
'  sixth  undivided  interest  in  the  landed  es- 
tate of  Susan  Snyder,  not  by  reason  of  the 
:  sale  and  attempted  conveyance  by   Joseph 
j  of  an  exi)eetancy  to  his  brother,  but  by  rea- 
son of  the  force  and  effect  of  the  writing, 
'  signed  by  Mrs.  Susan  Snyder,  which  we  hold 
I  to  be  a  valid  deed  of  Mrs.  Susan  Snyder  to 
her  son,  James  T.  Snyder,  It  follows  that 
Joseph  did  not  part  with  his  expectancy  or 
right  to  inherit  from  his  mother,  and,  whilv 
be  does  not  take  a  one-elxtb  of  all  the  lands 
I  owned  by  her  at  the  time  of  the  making  of 
'  the  deed  in  question,  he  does  take,  as  do 
^  the  other  heirs,  as  heir  of  his  mother,  a  one- 
sixth  of  the  lands  belonging  to  her  estate  at 
Iter   death;     tliu   one-sixth   interest   sold    to 
James  T.   being  excluded,  Joseph   takes   a 
one-sixth  Interest  In  the  five-sixths  of  the 
'  land  which  Susan  Snyder  owned  at  the  time 
land  before  she  made  the  deed  which  Is  the 
subject  of  this  litigation. 
!     [6]  This  court  does  not  subscribe  to  the 
doctrine  that  a  deed  which  purports  to  con- 
!  vey  a  bare  expectancy,  and  Is  therefore  Toid 
and  inoperative  as  a  grant  or  conveyance, 
may  be  upheld  in  equity  as  an  executory 
j  agreement  and  enforced  according  to  its  in- 
,  tent,  as  some  courts  have  held.    A  ccwtract 
'  upon  which  the  law  looks  with  disfavor,  and 
{ which  is  for  that  reason  invalid,  can  in  the 
nature  of  things  have  no  force  in  equity. 
The  rationale  Is  overwhelming  against  such 
doctrine. 

As  this  was  a  sale  and  conveyance  by  Su- 
san Snyder  of  a  one-sixth  undivided  interest 
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in  her  farm  to  her  son  James  T.,  and  the  pro- 
'^eds  of  the  sale,  9260,  was  paid  to  and  re- 
oeired  by  Joseph,  and  which  sum  he  by  plead- 
Ing  Is  now  offering  to  restore,  it  will  be 
treated  os  an  advancement  from  his  mother's 
pstate,  and  Jotsepb  must  be  charged  with 
said  sam  so  received  by  him,  without  Interest, 
as  none  can  be  charged  on  an  advancement, 
nnd  be  will  receive  from  the  estate  a  one- 
sixth  undivided  interest  after  the  one-sixtb 
of  the  whole  land  or  its  proceeds  is  set  apart 
to  James,  but  from  the  part  received  by 
Joseph  will  be  deducted  the  sum  of  9230  re- 
ceived by  lilm  from  his  brother  for  the  use 
and  benefit  of  Ills  mother  and  treated  as  an 
advancement 

As  the  Judgment  below  held  the  deed  in 
question  to  pass  the  expectancy  of  Joseph  in 
his  mother's  land  to  his  brother,  James  T. 
Snydw,  and  adjudged  Joseph  entitled  to  no 
interest  in  the  estate  of  bis  moth«>,  it  must 
be  reversed  for  proceedings  consistent  with 
this  opinion. 

CLAX.  J.  (disseuUng).  By  the  deed  in 
(luestion  Joseph  Snyder,  who  was  one  of  six 
children,  sold  and  conveyed  to  his  brother, 
.lamos  T.  Suyder,  tin  undivided  oup-sixth 
interest  In  a  tract  of  land  then  owned  by  his 
mother,  Susan  Snyder.  His  mother  united 
in  the  deed  "to  secure  said  interest  to  said 
James  X.  Snyder  after  her  death." 

The  opinion  holds  that  the  deed  is  valid  as 
to  the  mother,  but  void  as  to  Joseph,  and  that 
Joseph  is  entitled  to  a  one-sixth  Interest  in 
the  remaining  flve-sixths  of  Ills  mother's 
land.  The  ruling  Is  based  on  the  theory  that 
Joseph  conveyed  a  mere  expectancy  in  his 
mother's  estate,  but  such  is  not  the  case. 
Suppose  that  Joseph  had  first  procured  his 
mother  to  convey  to  tiim  an  undivided  one- 
sixth -interest  in  her  land  subject  to  her  life 
estate,  and  he  had  then  conveyed  to  his 
brother;  would  any  one  contend  for  a  mo- 
ment that  he  had  conveyed  to  his  brother 
a  mere  expectancy?  Certainly. not.  And  yet 
the  legal  effect  of  the  transaction  is  precise- 
ly the  same  as  if  this  had  been  done.  When 
the  mother  united  in  the  deed,  what  would 
have  been  a  mere  expectancy  if  Joseph  alone 
had  conveyed  became  a  certain,  fixed,  and 
vested  estate  which  passed  to  the  grantee. 
To  say  that  the  transaction  Is  void  its  to 
Joseph,  but  valid  as  to  the  mother,  is  to 
ignore  altogether  the  intention  of  the  partlea 
Who  sold?  Joseph.  Who  received  the  con< 
;slderation?  Joseph.  Who  procured  his 
mother  ro  unite  in  the  deed?  Josepli.  Why 
did  she  unite  in  the  deed?  Not  for  the  par* 
pose  of  seUng  generally  an  undivided  <«e- 
sixth  interest  in  her  land  to  James,  but  for 
the  sole  purpose  of  vesting  in  James  the  title 
to  the  undivided  one-sixth  interest  in  the 
land  sold  by  Joseph,  and  which,  but  for  the 
conveyance,  would  go  to  Joseph  on  her 
death.    Clearly  one  who  has  .sold  his  interest 


in  his  mother's  estate  for  a  valuable  con- 
sideration, and  has  procured  his  mother 
to  unite  in  the  deed  for  the  purpose  of  giv- 
ing legal  effect  to  the  transaction,  is  no  more 
entitled  to  claim  that  the  deed  is  invalid 
than  one  who  first  acquired  title  from  his 
mother,  and  then  conveyed  to  the  grantee. 

The  injustice  of  the  opinion  becomes  more 
manifest  when  we  consider  Its  effect  upon 
the  rights  of  the  four  children  who  were  not 
parties  to  the  contract  The  only  issue  below 
was  between  Joseph  and  James.  The  ques- 
tion of  Joseph's  right  to  share  in  the  re- 
mainder of  his  mother's  estate  was  not  pre- 
sented by  the  pleadings  or  considered  by  the 
court.  And  yet  this  court,  without  giving 
the  other  children  an  opportunity  to  be  beard 
on  the  question,  rules  that  Joseph  who  had 
sold  his  share  in  his  mother's  estate  for  a 
valuable  consideration  and  vested  the  pur- 
chaser with  a  good  title  thereto,  is  now  en- 
titled to  another  division  which  will  deprive 
his  brothers  and  sisters  of  their  fair  share 
In  their  mother's  estate. 

As  the  chancellor  adjudged  that  the  deed 
was  valid  as  to  Joseph,  I. am  of  the  opini<n 
that  the  Judgment  should  be  affirmed. 


CONWAV  V.  REED. 

(Court  of  Appeals  of  Kentucky. 
1921.) 


Dee.  16, 


f.  Homestead  «=Bl8i  (3)— Exprnsloa  of  an  !■• 
tentlON  not  of  Itself  controlling  ovidenoe  of 
abandonniMt 
In  action  involving  issue  of  whether  defend- 
ant  had    abandoned   certain   premises   as   his 
homestead,  the  expression  of  an  intention  to 
move  to  other  city  and  make  his  permanent 
home  there,  while  evidence  of  the  nonexistence 
of  a  fixed  and  ever-present  intention  on  his  part 
to   return   to   such  premises   and   make   them 
his  permanent  home,  is  in  fact  only  an  avowal 
of  a  purpose  to  be  carried  out  at  some  future 
time,  and  is  not  of  itself  controlling  evidence 
of  an  act  of  abandonment 

2.  H»iiiMtead  «=>I62(I)  —  Abandoamont  d*. 
pradsat  on  facts  of  the  particular  oase. 

The  question  of  whether  unoccupied  prop- 
erty has  been  abandoned  as  a  homestead  de- 
pends on  the  intention  and  purpose  of  the  claim- 
ant as  manifested  by  the  facts  in  evidence  in 
the  particular  case. 

3.  Homestead  «Es>57(3)-^trong  evidoaoa  re- 
quired to  estaltlish  homestead  In  unoccupied 
property  as  against  creditor  who  sxtonded 
credit  on  strength  of  debtors'  ownership. 

Stronger  evidence  is  required  to  establish 
a  homestead  in  unoccupied  property  where  it 
would  be  a  deception  or  a  fraud  upon  a  creditor 
who  had  extended  credit  upon  the  faith  or  own- 
ership of  property  in  which  debtor  did  not  re- 
side. 
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4.  HoMMtMd  «s>l62(l)— DabtM-  mvst  have 
aotaal  ud  flxMi  lateRtioa  t»  return  to  Hir- 
oeoupled  property  at  end  of  temporary  ab- 
sence'to  retain  homestead. 
To  retain  his  homestead  rights  in  unoccu- 
pied propert7,  the  debtor  must  have  an  actual, 
fixed,  and  ever-present  intention  to  return  to 
such  property  at  the  end  of  his  temporary  ab- 
sence therefrom. 

6.  Hofflostead  «=>I8I(3)— Evldenoe  bald  not  to 
prove  abandonment. 
In  attachment  involving  issue  as  to  whether 
attached  property  was  defendant's  homestead, 
evidence  held  to  prove  that  defendant  bad  not 
abandoned  the  property  as  his  homestead. 

Appeal  from  Circuit  Court,  Nicholas 
County. 

Suit  by  Mary  L.  Reed  against  WilUam 
Conway.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Revermd  and  remanded, 
with  directions. 

TT.  M.  Swlnford  and  Holmes  &  Ross,  all  of 
Carlisle,  for  appellant. 

Morgan  &  Darragh,  of  Carlisle,  and  W.  K. 
Henderson,  for  appellee. 

.MOORMAN,  J.  The  appellee,  Mary  L. 
Reed,  filed  this  suit  in  the  Nicholas  circuit 
court  on  October  26,  1917,  on  a  Judgment 
procured  against  the  appellant,  WllUam  Con- 
way, In  the  Marlon  circuit  court  of  Indiana, 
for  $1,500  damages,  and  caused  a  specific 
attachment  to  be  issued  against  and  levied 
on  a  bouse  and  lot  of  appellant  at  Henry- 
-ville,  Ky.,  a  suburb  of  Carlisle.  Api)el- 
lant  filed  answer,  alleging  that  the  bouse 
and  lot  on  which  the  attachment  was  levied 
was  of  the  value  of  less  than  $1,000,  and 
claiming  an  exemptlble  homestead  in  the 
property.  He  also  alleged  that  the  prop- 
erty was  acquired  long  prior  to  the  date  of 
the  judgment  sued  on. 

Appellee  caused  process  to  be  Issued 
against  the  Nicholas  County  Building  &  Sav- 
ings Association  as  the  holder  and  owner  of 
a  mortgage  on  the  property,  and  that  c(»n- 
pany  filed  its  answer  and  cross-petition  in 
the  action,  setting  up  its  mortgage  debt  As 
there  is  no  controversy  as  to  the  rights  of 
that  company,  this  appeal  does  not  involve 
its  claim. 

The  pleadings  and  the  evidence  show  that 
appellant  acquired  a  homestead  in  the  prop- 
erty in  controversy  many  years  before  the 
date  of  the  Judgment  sued  on,  and  that  ap- 
pellant's Interest  in  the  property  is  worth 
less  than  the  exemption  claimed.  The  only 
question  for  decision  on  this  appeal  is  that 
of  whether  or  not  appellant  at  the  time  of 
the  filing  of  this  suit  had  abandoned  or  lost 
his  homestead  In  the  property.  On  that 
question  the  court  below  decided  against  ai>- 
pellant,  and  this  appeal  is  prosecuted  to  re- 
verse that  Judgment. 


It  appears  from  fhe  record  that  appellant 
married  prior  to  1887,  and  in  that  year  pur- 
chased the  house  and  lot  In  controversy. 
After  the  purchase  of  It  he  and  his  wife 
occupied  It  as  their  home,  and  later,  the 
date  not  appearing  in  the  record,  he  was  di- 
vorced from  his  wife,  but  he  continued  to 
occupy  the  house  until  1914,  when  he  w«it 
to  Lebanon,  Ind.,  to  work.  He  testified  that 
be  was  Induced  to  go  to  Indiana  because  he 
could  obtain  better  wages  there  than  he 
could  command  at  Carlisle,  and,  as  he  owed 
some  money  on  the  property,  he  wanted  to 
earn  enough  to  be  able  to  pay  the  debt 
against  it;  also  that  In  renting  the  property 
at  that  time  be  reserved  two  rooms  in  the 
house  where  he  stored  bis  household  furni- 
ture. He  returned  to  Carlisle  in  1915  and 
remained  some  time,  but  In  the  fall  of  that 
year  went  to  Indianapolis,  but  he  again  re- 
turned to  Catllsle  in  December,  1916,  and 
remained  there  until  June,  1917.  On  August 
22, 1917,  he  married  in  Indianapolis,  and  ac- 
cording to  his  testimony  shipped  to  Carlisle, 
for  storage  in  the  rooms  that  he  had  re- 
served some  of  the  household  furniture  of 
his  second  wife.  From  the  time  of  his  mar- 
riage until  this  suit  was  filed  he  remained  in 
Indianapolis,  but  always  having  the  inten- 
tion, as  he  says,  of  returning  to  Carlisle, 
which  hn  claimed  as  his  home. 

The  Judgment  on  whldi  this  action  Is 
based  was  rendered  in  the  Marlon  circuit 
court  of  Indiana  in  October,  1917,  and  im- 
mediately thereafter  this  suit  was  filed.  Ap- 
pellant testified  that  his  absences  from  Car- 
lisle during  the  times  referred  to  were  tem- 
porary, and  that  during  all  of  the  times 
he  entertained  an  actual,  fixed,  and  ever- 
present  intention  of  returning  to  his  prop- 
erty in  Kentucky.  He  was  corroborated  by 
one  of  his  tenants  to  the  extent  that  the 
testimony  of  that  witness  shows  that  one  of 
the  rooms  was  reserved  and  used  by  appel- 
lant for  the  storage  of  furniture,  and  by 
detailed  conversations  with  appellant  in 
which  appellant  stated  on  several  occasions 
that  the  property  was  his  home  and  it  was 
his  Intention  to  return  there  and  live. 

On  the  other  hand,  the  testimony  for  ap- 
pellee shows  that  appellant  several  times 
while  in  Indianapolis  expressed  the  inten- 
tion of  making  Indianapolis  his  permanent 
home,  and  at  one  time  stated  that  he  had 
been  in  Indianapolis  for  a  sufficient  length 
Of  time  to  vote  and  inquired  as  to  what  he 
should  do  in  order  to  vote.  However,  It  is 
not  said  that  he  voted  in  Indianapolis,  and  in 
fact  it  appears  that  be  had  never  voted  ex- 
cept at  Carlisle,  where  he  retained  his 
diurch  membership.  Nor  is  it  shown  that 
he  ever  stated  that  be  had  abandoned  his 
home  in  Kentucky  and  was  living  in  Indian- 
apolis as  a  permanent  place  of  residence, 
but  the  testimony  on  this  point  was  that  he 
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intended  to  move  to  Indianapolis  and  make 
tliat  place  his  home. 

[1]  The  expression  of  an  intention  to  move 
to  Indianapolis  and  make  tiis  permanent 
home  ther^  while  evidence  ot  the  nonexist- 
ence of  a  fixed  and  ever-present  intention 
on  his  part  to  return  to  the  prc^erty  at 
Carlisle  and  make  it  his  permanent  home,  is 
in  fact  only  an  avowal  of  a  purpose  to  be 
carried  out  at  some  future  time,  and  is  not 
of  itself  controlling  evidence  of  an  act  of 
abandonment  The  expressed  intention  to 
locate  permanently  in  Indianapolis  is  prac- 
tically all  the  evidence  introduced  on  behalf 
of  appellee  in  support  of  her  contention  of 
an  abandonment  of  the  homestead  at  Car- 
lisle, and  it  should  be  noted  here  that  these 
expressions  charged  to  appellant  are  shown 
by  no  one  except  appellee  and  members  of 
her  immediate  family. 

[2, 3]  It  is  impossible  to  lay  down  an  abso- 
lute rule  as  to  the  amount  or  character  of 
evidence  that  is  sufficient  to  prove  that  a 
homestead  in  unoccupied  property  has  not 
been  abandoned,  as  every  case  must  be  de- 
cided on  the  evidence  adduced  in  that  par- 
ticular case  and  on  the  Intention  and  pur- 
pose of  the  claimant  of  the  right  as  mani- 
fested by  the  facts  in  evidence.  Stronger 
evidence  is  required  to  establish  the  right  in 
a  case  where  it  would  be  a  deception  or  a 
fraud  upon  a  creditor  who  had  extended 
credit  upon  the  faith  or  ownership  of  prop- 
erty In  which  the  debtor  did  not  reside.  But 
that  case  is  not  presented  here,  as  this  is 
an  effort  to  subject  the  homestead  to  a  judg- 
ment for  damages  for  breach  of  promise. 

In  Louisville  Tobacco  Warehouse  Co.  v. 
Calvert  et  aL.  180  Ky.  718,  203  S.  W.  56T, 
the  ai^>ellee  after  having  established  a  home- 
stead in  Owen  county,  left  it  and  moved  to 
Carrolton  in  1900,  where  he  resided  and  was 
employed  for  several  years.  During  that 
time  he  rented  out  his  home  in  Owen  county 
and  lived  in  rented  property  in  Carrolton. 
It  was  proved  that  he  had  voted  a  few"  times 
while  living  in  Carrolton,  and  it  was  not 
shown  that  he  had  ever  voted  in  Owen  coun- 
ty within  the  Ave  years  next  preceding  the 
sale  of  his  property.  It  also  appeared  that 
his  children  had  attended  the  Carrolton  pub- 
lic school  during  his  residence  there  without 
the  ■paytn&at  of  any  tuition.  Tbia  court, 
however,  in  that  case  held  that  appellee  had 
not  abandoned  or  lost  his  homestead  right 
in  the  property  in  Owen  county. 

[4]  As  has  been  stated,  no  absolute  rule 
can  be  laid  down,  but  in.  ev&ty  case  of  this 
kind  the  decision  must  turn  on  the  facts  of 
the  particular  case  under  consideration  with 
the  principle  In  mind  that  the  debtor  must 
have  an  actual,  fixed,  and  ever-present  in- 
tention to  return  to  the  homestead  claimed 
at  the  end  of  his  temporary  absence  there- 
from.    Mattingly,  etc.,  v.  Berry,  94  Ky.  544, 
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23  S.  W.  215.  15  Ky.  Law  Rq».  288 ;  Carter, 
Fisher  &  Co,  v.  Goodman,  etc.,  11  Bush,  228; 
Burch  V.  Atchison,  etc.,  82  Ky.  585. 

[S]  Considering  the  evidence  in  this  case 
in  the  light  of  the  law  as  stated,  it  is  our 
opinion  that  there  was  not  an  abandonment 
by  ai^ellant  of  his  homestead  in  the  proper- 
ty In  controversy.  Hla  testimony  as  to  his 
reasons  for  leaving  his  home  and  as  to  his 
ever-present  intention  of  returning,  which  Is 
corroborated  in  a  measure  by  the  fact  that 
he  reserved  space  in  the  house  for  the  stor- 
ing of  bis  furniture  and  also  by  the  testimo- 
ny of  one  of  his  tenants,  was  not  overcome 
by  the  evidence  of  appellee  and  the  members 
of  her  immediate  family  Indicating  on  his 
part  an  intention  at  an  uncertain  time  of 
making  Indianapolis  bis  permanent  home. 
In  this  view  of  the  effect  of  the  testimony 
as  a  whole  we  conclude  that  the  lower  court 
erred  in  sustaining  the  attachment  and  sub- 
jecting the  property  .in  question  to  the  pay- 
ment of  the  Judgment  on  behalf  of  appellee. 
Wherefore  the  judgment  is  reversed,  and  the 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


HADDIX  et  al.  v.  GABBARD  at  al. 

(Conrt  of  Appeals  of  Kcntndcy.    Dec.  16, 
1921.) 

1.  Partition  «=963 (3)— Petition  properly  «•• 
missed  where  It  was  undisputed  that  plain- 
tiffs'  ancestor  had  conveyed  land  to  d«fend- 
ants. 

In  partition,  in  which  defendants  claimed 
sole  ownership  under  conveyance  from  plain- 
tiffs' ancestor,  petition  was  properly  dismissed 
where  plaintiffs  themselves  admitted  that  their 
ancestor  bad  conveyed  the  land  to  defendants, 
and  where  the  validity  of  the  deeds  was  not  at- 
tacked, notwithstanding  plaiatiffs'  failure  to 
file  deeds  with  depositions,  as  he  said  he  would. 

2.  Adverse  possession  «=>  1 06 (4)— Gives  title 
without  conveyance. 

In  partition,  in  which  defendant  claimed 
sole  ownership  under  conveyance  of  plaintiffs' 
ancestor,  and  in  which  plaintiffs  admitted  that 
defendant  had  been  living  on  and  had  claimed 
the  land  for  25  or  30  years,  with  the  exception 
of  6  or  7  years  daring  which  he  had  tenants 
upon  the  land,  and  did  not  deny  that  defendant 
bought  it  from  ancestor,  the  petition  was  prop- 
erly dismissed,  notwithstanding  plaintiffs'  con- 
tention ancestor  never  conveyed  land  to  defend- 
ant. 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  Margaret  Haddix  and  others 
against  W.  B.  Oabbard  and  another.  Judg- 
ment of  dismissal,  and  plaintiffs  appeal.  Af- 
firmed. 
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Ryland  C.  Musi<^,  of  Jackson,  for  appel* 
lants. 
E.  C.  Hyden,  of  Jnckson,  for  appellees. 

CLARKE,  J.  Mike  Oabbard  died  intestate 
in  19(H,  and  was  surrived  by  bis  widow, 
seven  daughters,  and  two  sons,  all  of  wbom 
were  adults.  Tlie  widow. died  in  1916,  and 
shortly  thereafter  the  daughters  filed  this  ac- 
tion against  the  sons,  seeking  a  sale  for  par- 
tition of  a  described  tract  of  land  which  it  is 
alleged  was  owned  and  in  the  possession  of 
their  father  at  his  death';  they  farther  al- 
lege that,  since  the  death  of  tbe  father,  the 
land  has  been  occupied  by  the  mother  and 
defendants  until  the  mother's  death,  and 
since  by  the  defendants,  and  they  seek  a 
separate  accounting  by  each  defendant  for 
rents  and  waste  for  the  portion  of  the  land 
each  is  alleged  to  have  had  in'  possession  the 
last  10  years. 

By  the  first  paragraph  of  their  joint  an- 
swer, defendants  deny  that  their  father  was 
the  owner  or  in  possession  of  any  of  the  land 
when  be  died,  or  that  their  mother  ever  had 
any  possession  of  same,  or  that  plaintiffs  own 
any  interests  therein  or  are  entitled  to  an  ac- 
counting by  either  of  them. 

The  second  paragraph  alleges  title  to  a 
described  portion  of  the  land  in  Pierce  Gab- 
bard  under  deeds  executed  and  delivered  by 
Ills  father  and  mother  in  1892  and  1802,  and 
adverse  possession  under  same  thereafter. 

The  third  paragraph  avers  title  in  W.  B. 
Gabbard  by  adverse  possession  for  more  than 
40  years  to  the  remainder  of  the  land,  which 
is  particularly  descrit)ed.  These  pleas  of  title 
by  defendants  were  denied  by  reply,  and  up- 
on a  trial  the  petition  was  dismissed  and 
plaintiffs  appeal. 

[1]  Although  plaintiffs  by  their  pleadings 
denied  their  father  had  conveyed  to  Pierce 
the  described  portion  of  the  land  claimed  by 
him,  each  of  the  three  plaintiffs  who  testi- 
fied for  their  side  expressly  admit  that  their 
father  had  conveyed  this  land  by  deed  to 
Pierce,  as  be  also  testified ;  and,  since  no  <Mie 
testified  otherwise,  and  the  validity  of  his 
deeds  is  not  attacked,  it  is  obvious  it  is  im- 
material that  be  neglected  to  file  one  of  his 
deeds  with  his  depositions  as  he  said  he 
wonid,  and  the  court  certainly  did  not  err 
in  dismissing  the  petition  as  to  this  tract. 

[2]  The  evidence  for  defendants  shows 
(lulte  satisfactorily  that  25  or  30  years  ago 
.MlUe  Gabbard  sold  and  put  W.  B.  Gabbard 
in  possession  of  all  of  his  land  below  a  de- 
tined  and  marked  line,  which  is  the  dividing 
line  between  the  lauds  claimed  by  the  two 
sons,  and  continuously  thereafter  until  his 
death  recognized  it  as  belonging  to  W.  B. 
Gabbard ;  ttiat  tiie  latter  has  paid  the  taxes, 
e.xercised  full  control  of  and  claimed  to  own 
it  to  u   well-marked  and  defined  boundary 


since  that  time,  without  payment  of  rent  or 
the  recognition  of  any  right  therein  in  his 
father  or  plaintiffs  or  any  one  else;  that 
during  some  6  or  7  years,  while  be  did  not 
live  upon  it,  bat  which  was  more  than  15 
years  before  the  filing  of  this  action,  he  had 
tenants  upon  the  land,  who,  with  his  father's 
knowledge  and  consent,  rented  the  land  trom 
him  and  paid  the  r^t  to  him. 

PlaintUfg  In  their  testimony  admit  that  de- 
fendant W.  B.  OablHird  has  been  living  upon 
and  claiming  this  land  for  25  or  30  years, 
except  as  above  stated;  they  do  not  denj' 
he  bought  it  of  his  father,  paid  him  ftor  it, 
and  has  paid  the  taxes,  but  base  their  <daim 
of  Joint  ownership  upon  the  fact  that  their 
father  never  conveyed  it  to  him,  and,  as  they 
allege,  told  them,  but  not  in  the  presence  of 
W.  B.  Gabbard,  that  he  ne%-er  would  give  W. 
B.  a  scratch  of  the  pen  for  it,  and  intended 
it  should  be  divided  among  all  of  his  heirs 
at  his  death. 

We  think  the  Judgment  of  the  chancellor 
is  supported  by,  and  certainly  It  Is  not  pal- 
pably against,  the  evidence. 

Judgment  affirmed. 


BOHANNON  v.  CITY  OF  LOUISVILLE  at  ai. 

(Court  of  Appeals  of  Kentucky.    Dec  16, 
1921.) 

1.  IMunicipal  corporatioas  «=»906— Power  to. 
Issue  bonds  mnat  clearly  appear  fn>M  statate. 

The  authority  of  a  munidpality  to  create 
an  indebtedness  by  an  issue  of  bonds  must 
clearly  appear  from  statute. 

2.  Statutes  «=>I8I(I)— LegMatlve  intent  as. 
certained  from  language  used. 

The  best  means,  in  most  instances,  to  as- 
certain the  intention  of  the  Iiegislature,  is  to- 
look  to  the  language  used;  but  no  intention 
mast  be  read  into  the  statute  not  justified  by 
the  laiiguage. 

3.  Statutes  ®=9l88— Words  In  common  use  to 
be  understood  In  their  ordinary  stgnMoanca 
when  applied  to  the  subjoot-matter. 

In  construing  statutes  words  of  common  use 
are  to  be  understood  in  their  ordinary  signifi- 
cance when  applied  to  the  sabject-matter  of 
the  legislation. 

4.  Statutes  iS=3l84  —  Purpose  of  Legislature 
considered  in  construction  of  statute. 

The  purpose  of  the  Legislature  in  enacting 
the  statute,  as  well  as  the  consequences  of  its 
enactment,  may  be  considered  in  its  construc- 
tion. 

5.  Municipal  corporations  ®=39i6— City  of  first 
class  not  limited  to  only  one  million  dollar 
bond  Issne  for  school  ImprovemMl  parposes. 

Under  Sess.  Acts  1012,  c.  90,  autboricing 
a  city  of  the  first  dass  to  issue  bonds  for 
school  improvement  purposes'  "whenever  the 
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board  of  edacation  sball  deem  it  neeessary,"  fupon  the  question  of  whether  bonds  staonld 


and  stipolating  that  "no  bond  issue  shall  ever 
be  for  an  amount  exceeding  the  sum  of  one 
million  dollars,"  a  city  having  issued  bonds  for 
such  purpose  in  the  amount  of  one  million  dol- 
lars could  subsequently  issue  more  bonds  for 
same  purpose;  such  limitation  having  refer- 
ence only  to  the  amount  authorized  at  any  one 
time. 


be  Issued  In  the  sum  of  one  million  dollars, 
should  be  held,  aud  likewise  the  purposes' to 
which  the  money  obtained  from  such  bonds 
should  be  applied,  together  with  the  estimate 
of  the  probable  amount  pt  money  required, 
and  the  fact  that  the  annual  funds  raised 
from   other   sources  were   insufflcient,   and 
I  that  It  deemed  an  issue  of  bonds  necessary 
Appeal  from  Circuit  Court,  Jefferson  Coun- 1  therefor.    In  pursuance  of  this  certification, 
ty.  Chancery  Branch,  Second  Division.  '  the  general  council  adopted  the  necessary 

Suit  by  Thomas  Bohannon  against  the  City  ;  ordinance  submitting  the  question  of  the  pro- 
of LouisvlUe  and  others.    Decree  of  dlsmis- '  ^^  ''^"^  l**^®  ^  *•»«  '■''>^^'  »'  t''^  regu- 


lar  municipal   election   held   In   November. 

1921.    The  ordinance  provided  for  all  of  the 

Davles,  Page  ft   Downing,   of  LouisvUle,  |  requirements  designated  by  the  statute.    The 

requisite  proportion  of  the  voters  voting  at 


sal.  and  piaiutifF  appeals.    Affirmed. 

Davles,  Fag 
for  appellant. 

Arthur  M.  Rutledge  and  Davis  W.  Ed-  i  the  election  ain>i«ved  the  is.suc  of  the  bonds 
wards,  both  of  Louisville,  for  appellees.         j  and  the  incurrence  of  the  additional  Indebt- 

I  edness  by  the  city  for  the  purposes  designated 

HURT,  C.  J.  The  single  question  for  de-  j  and  as  specified  by  the  ordinance.  Pursuant 
cislon  is  whether,  under  the  act  of  the  Gen-  to  this  direction  of  the  voters,  the  authorities 
eral  Assembly  of  March  16,  1912,  which  is '  of  the  city  were  proposing  to  proceed  to  Is- 
chapter  90,  Session  Acts  1912,  the  city  of  i  sue  bonds,  when  the  appellant  sought  by  this 
Louisville  Is  authorized  to  incur  a  bonded  In- 1  action  to  restrain  them  from  so  doing,  upon 


debtednees  of  one  million  dollars,  to  be  ex- 
pended In  the  purchase  of  sites  for  school- 
houses,  and  the  erwtloii  of  .sfli()«)lli<>n«>s  for 


the  ground  that  the  city,  by  the  bond  issue  of 
1913,  bad  exhausted  its  power  to  become  In- 
debted by  a  bond  issue  as  provided  in  the 


the  hl^  schools  and  other  schools,  and  to !  statute  and  for  the  purpose  there  mentioned, 
purchase  land  for  the  enlargement  of  the  ex- 1  and  hence  was  unauthorized  to  further  obll- 
istlng  school  yards,  in  addition  to  a  similar  gate  Itself  on  that  account.  The  circuit  court 
bonded  indebtedness  of  one  million  dollars,   sustained  a  general  demurrer  to  the  petition 


which  was  contracted  by  virtue  of  that  stat- 
ute In  the  year  of  1913. 
The   facts  from   which    the   controversy 


and  dismissed  the  action,  aud  hence  this  ap- 
peal. 
To  determine  the  soundness  of  the  Judg- 


arises  are  that  in  the  year  1913  the  board  of  1^^^^^  ^  construction  of  the  statute  with  ref- 
educaOon  made  the  certification  to  the  gener- 1  g^ence  to  the  subject  Is  necessary  to  be  made, 
al  ooundl  of  the  city  necessary  under  the, ^^^  ^^^^^^  ^^  ,„  ^3  ,  ^^eessary  to  be 
statute  to  authorize  the  general  council  to 
adopt  an  ordinance  submitting  to  the  voters, 
at  the  regular  municipal  election,  the  ques- 
tion whether  the  city  should  incur  an  indebt- 
edness of  one  million  dollars,  by  the  Issue  of 


quoted,  is  as  follows: 

"An  act  to  amend  the  school  laws  of  cities  of 
the  first  class. 
"Be  it  enacted  by  the  General  Assembly  of 


bonds  therefor,  for  the  purposes  set  out  in  !  the  Commonwealth  of  Kentucky: 

the  statute,  and  the  ordinance  adopted  by  the  \  „J^°I'k.u^»J\,'^^TJ'J       i,  ^^'  *""  > 
,  .,  ,.  J  ,       ,11  '   -..i.  I  whenever  the  board  of  education  shall  deem  it 

general  council  complied  In  all  respects  with   necessary   for   the  proper   accommodation   of 


the  requirements  of  the  statute,  aud  at  the 
election  the  proposed  Issue  of  the  bonds  was 
approved  by  the  requisite  number  of  voters 
voting  at  the  election  and  in  pursuance  to 
such  direction,  the  city  issued  the  bonds  and 
is  now  annually  paying  a  tax  sufficient  to 
pay  the  interest  on  the  bonds,  and  to  liqui- 
date than  at  their  maturity. 

In   1921    the   board    of   education   again 
deemed  it  necessary  for  the  proper  accommo- 


the  schools  of  such  city  to  purchase  a  site  or 
sites  or  to  erect  schoolhouses  for  the  high 
schools  or  for  the  other  schools,  or  to  pur- 
chase land  for  the  enlargement  of  existing 
school  yards,  or  for  any  or  all  these  pur- 
poses, and  the  annual  funds  raised  from  other 
sources  are  not  sufiicient  to  accomplish  said 
purpose  or  purposes,  and  It  shall  deem  a  bond 
issue  to  be  necessary  therefor,  said  board  shall 
make  a  careful  estimate  of  the  probable  amount 
of  money  required  for  such  purpose  or  purpos- 
es, and  it  shall  certify  to  the  general  council  of 


dation  of  the  schools  to  purchase  other  sites 

for  schoolhouses,  and  to  erect  houses  for  the  '  said  city  the  fact  that  an  election  for  an  is 
high  schools  and  other  schools,  and  to  pur- 
chase lands  for  the  enlargement  of  the  pres- 
t>nt  school  yards,  and,  the  annual  funds  from 
other  sources  being  Insufficient  for  such  pur 


sue  of  bonds  for  school  improvements  should 
be  held  together  with  the  amount  of  money  for 
which  bonds  shall  be  issued  and  the  purpose  or 
purposes  to  which  the  proceeds  thereof  shall  be 

pose,  were  of  tte  opinion  that  a  bond  Issue  ll^::^{  ^l^Tt:\i:r^'o\l^^::'.^l^: 
was  necessary  to  obtain  the  necessary  funds  ,  ti„g  to  the  qualified  voters  of  the  city,  at  the 
therefor,  and  it  made  an  estimate  of  the ;  next  regular  municipal  election  the  question 
amount  of  money  required  therefor  and  cer- ,  whether  bonds  of  the  city  to  the  amount  spec- 
tifled  to  the  general  council  that  an  election,  { ified  shall  be  issued  for  school  Improvement 
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parposes.  The  tionds  so  issued  shall  be  desig- 
nated as  'School  Improvement  Bonds,'  and  the 
ordinance  shall  provide  the  date  and  maturity 
of  such  bonds,  the  rate  of  interest  they  shall 
bear,  itud  the  total  amount  to  be  issued:  and 
the  ordinance  shall  also  contain  the  necessary 
details  in  reference  to  the  execution  and  deliv- 
ery of  said  bonds,  their  denomination,  coupons 
to  be  annexed,  tax  to  be  levied  to  pay  the  in- 
terest and  a  sinking  fund  to  retire  such  bonds  at 
mnturity.  No  bond  issue  shall  ever  be  for  an 
amount  exceeding  the  sum  of  one  million  dol- 
lars. The  question  to  be  submitted  shall  be  so 
framed  that  the  voter  may  by  his  vote  answer 
for  or  against  the  issue  of  bonds." 

[1-4]  To  authorize  a  municipality  to  cre- 
ate an  indebtedness  by  an  Issue  of  bonds, 
the  i)ower  to  do  so  must,  of  course,  be  clear, 
and  whether  the  power  has  been  given  must 
be  ascertained  from  the  manifest  intention 
of  the  Legislature  in  making  the  enactment, 
from  which  the  power  is  to  be  derived,  and  it 
is  elementary  to  say  that  the  statute  from 
wlilch  the  power  is  derived  is  the  intention 
of  the  Legislature,  and  the  duty  of  the  court 
is  to  ascertain  that  intention  and  to  give 
effect  to  it.  Western  *  Southern  Life  In- 
surance Co.  V.  Weber.  183  Ky.  32,  209  S.  W. 
716;  Baker  v  Commonwealth,  181  Ky.  437, 
205  S.  W.  399;  Felts  v.  Edwards,  181  Ky. 
287,  204  S.  W.  145;  Adams  v.  Greene,  182  Ky. 
504,  206  S.  W.  759.  The  best  means,  in  most 
instances,  to  ascertain  the  intention  of  the 
Legislature,  is  to  look  to  the  language  made 
use  of  by  it  in  the  statute.  Grimes  v.  Cen- 
tral Life  Insurance  Co.,  172  Ky.  18,  188  S. 
W.  901.  But  no  intention  must  be  read  into 
It  which  is  not  justified  by  the  language 
nsed.  Western  &  Southern  Ufe  Insurance 
Co.  T.  Weber,  supra.  Words  of  common  use 
are  to  be  understood  in  their  ordinary  signifi- 
cance when  applied  to  the  subject-matter  of 
legislation.  Higgenbotbem  v.  Higgenbothem, 
177  Ky.  271,  197  S.  W.  627,  L.  R.  A.  1918A, 
1105.  The  purpose  of  the  Legislature  In 
enacting  the  statute  n^ay  be  considered  in 
its  construction,  as  well  aa  the  consequences 
of  Its  enifctment     Felts  v.  Edwards,  supra. 

[5]  With  these  rules  in  contemplation,  it  is 
clear  that  the  purpose  which  the  Legislature 
bad  in  view  in  enacting  this  statute  was  to 
provide  a  means  by  which  cities  of  the  first 
class  could  provide  the  pupil  children  of  the 
city  with  sufficient  accommodations — that  is, 
with  houses  sufficiently  commodious  for  their 
needs,  in  which  the  schools  could  be  k^t, 
and  grounds  around  them  of  sufficient  di- 
mensions to  meet  the  demands  of  modem 
day  opinion,  of  a  majority  at  least,  for 
the  recreation  of  the  children  and  proba- 
bly for  their  engagement  in  athletic  exercises 
which  many  peraons,  engaged  in  the  promo- 
tion of  education,  seem  to  think  is  necessary 
to  their  ability  to  acquire  learning,  and  at 
least  is  conceded  by  all  to  be  necessary  to 
their  good  health.  It  is  not  to  be  supposed 
that  the  liCgislature  did  not  have  in  mind 
the  growth  of  the' city,  its  increase  in  popu- 


lation, and  necessarily  the  Increase  of  the 
pupil  children,  nor  that  it  did  not  intend  to 
provide   a    means    of   supplying   additional 
buildings  when  the  ones  in  use  should  g»  tu 
decay,  or  be  destroyed  by  Are,  wind,  or  other 
casualty.    Evidently  the  statute  was  not  in- 
tended to  enable  the  cities  to  supply  these 
accommodations  for  the  children  one  tlme^ 
only,  and  such  as  were  necessary  at  that 
time,  and  thereafter  have  no  power  to  re- 
place them,  if  they  should  decay  or  be  de- 
stroyed, or  if  the  increase  of  the  number  of 
the  children  should  make  necessary  addition- 
al houses  and  grounds.     Recurring  to   the 
language  of  the  enactment  it  fixes  when  the 
question  of  a  bond  issue  may  be  submitted, 
I  and  that  is  "whenever  the  board  of  educa- 
I  tion  shall  deem  it  neces.<;nry,  for  the  proper 
accommodation  of  the  schools  of  such  city,  to 
purchase  a  eite  or  sites,  or  to  erect  school- 
bouses,"  etc.    The  meaning  is  the  same  as  if 
it  had  said  that  at  any  time  the  board  of 
education  shall  deem  it  necessary  to  purchase 
rftes  and  erect  sclioolhouses  for  the  accommo- 
dation of  the  children,  and  that  must  mean 
when  the  houses  are  no  longer  suitable  or  fit, 
or  when  additional  houses  or  grounds  are 
needed  for  their  accommodation,    mie  times, 
however,  when  an  election  upon  a  bond  iasae 
may  be  held,  are  limited  to  the  days  upon 
which  regular  municipal  elections  are  held. 
It  is  apprehended  that  the  proTisicm  of  the 
I  statute  which  provides,  "No  bond  issue  shall 
I  ever  be  for  an  amount  exceeding  the  sum  of 
i  one  million  dollars,"  is  what  creates  the  con- 
tention that  the  city,  in  1913,  having  issued 
[  bonds  in  the  sum  of  one  million  dollars,  its 
'  power,  under  that  statute,  was  exhausted. 
We  are  of  the  opinion  that  this  provision 
j  has  reference  to  and  only  limits  the  amount 
of  the  bonds  that  may  be  authorized  at  any 
jone  time.     If  the  Legislature  had  Intoided 
to  limit  the  amount  of  bonds  that  could  be 
I  issued  by  virtue  of  the  statute,  for  all  time, 
i  to  one  million  dollars,  it  could  and  would 
I  have   employed   different   language,    wbidt 
would  have  been  expressive  of  that  intention, 
'  and  to  read  such  an  intention  into  the  stat- 
1  ute  is  not  justified  by  the  language  of  the 
'  statute  taken  as  a  whole,  and  all  of  it  must 
I  be   considered    together.     State   Text-Book 
I  Commission  v.  Weathers,  184  Ky.  748,  218 
|S.   W.  207;   Bowman   v.  Hamlett,   159  Ky. 
184,  166  S.  W.  1008.    To  place  such  a  con- 
'struction  upon  that  provision  would  be  to 
I  hold   that  the  Intention  of  the  Legislature 
'was  that,  although  a  bond  issue  of  one  mil- 
J  lion  dollars  was  necessary  to  effect  the  pur- 
I  poses  of  the  statute  in  1913,  and  when  such 
!  was  contracted  no  other  bond  issue  could 
I  be  made,  however  the  needs  for  additional 
,  sites,  houses,  and  grounds  might  become,  and 
this.  In   spite  of  the  provision  authorizing 
,  the  bonds,  which  provides  that  an  election 
may  be  held  upon  the  question,  "whenever 
;the  board  of  education  shall  deem  it  neces- 
:sary  tor  the  proper  accommodation  of  the 
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and  houses  erected.  As  we  have  heretofore 
shown,  such  intention  was  evidently  not 
what  the  Legislature  had  in  mind,  and  the 
language  of  the  statute  does  not  justify  it 
No  question  of  the  power  to  Incur  Indebted- 
ness by  a  municipality  under  the  provisions 
of  the  Constitution,  or  any  other  statute  than 
the  one  under  consideration,  Is  presented  or 
considered. 
The  judgment  is  therefore  affirmed. 


CROXTON'8  EX'RS  v.  HENRY  & 
FLENNOR. 


(Court  of  Appeals  of  Kentuclcy. 
1921.) 


Dec.  le, 


1.  Brokers  «=>75— When  commlsslOR  paid  may 
be  recovered  by  owntr. 

A  broker  with  whom  lands  are  listed  for 
sale  is  entitled  to  commisaioBs  when  he  pro- 
duces to  the  seller  a  purchaser  ready,  able,  and 
willing  to  take  the  property  at  the  price  and 
on  the  terms  proposed  by  the  seller,  even 
though  for  some  cause  not  attributable  to  the 
broker  the  sale  ia  not  finally  consummated,  but 
if  a  broker  presents  to  the  seller  a  purchaser 
whom  the  broker  knows  to  be  financially  irre- 
sponsible, or,  not  knowing  him  to  be  irresponsi- 
ble, represents  him  to  be  so,  and  such  repre- 
sentation is  relied  on  by  seller,  who  is  thus 
induced  to  enter  into  a  binding  contract  with 
such  purchaser,  and  thus  obtains  from  the  sell- 
er commissioDB  on  a  proposed  sale,  the  seller 
may,  on  the  failnre  of  the  negotiations,  recov- 
er the  commissioM  paid  to  the  broker. 

2.  Brokers  <s=»65(l)— Right  to  commission  lost 
by  fraud. 

Any  fraud  or  misrepresentations  on  the 
part  of  a  land  broker,  which  misleads  or  de- 
ceives the  seller  about  a  material  element  in 
the  sale,  will  destroy  the  broker's  right  to 
commissions  for  sales  which  are  not  consum- 
mated, though  he  produced  to  the  seller  a  buy- 
er who  was  ready,  able,  and  willing  to  take  the 
property. 

3.  Pleading  «=32I4(I)— Demurrer  admits  avor* 
meats. 

The  truth  of  the  averments  therein  is  con- 
fessed by  a  demurrer  to  a  petition. 

Appeal  from  Circoit  Court,  Clark  County. 

Action  by  Eliza  W.  Crozton's  executors 
against  Henry  &  Flennor.  Judgment  for  de- 
fendants, and  plalnUS  appeals.    Reversed. 

Benton  &  Davis,  of  Winchester,  and 
George  C.  Webb,  of  Lexington,  for  appellant 

Hays  &  Hays  and  H.  S.  McGuire,  aU  of 
Winchester,  for  appellees. 

SAMPSON,  J.  Appellant  as  executrix  had 
a  farm  of  100  acres  in  Clark  county  which 
she  desired  to  sell.  She  listed  It  for  sale 
with  appellees,  Henry  &  Flennor,  brokers,  at 


Crabtree,  who  proposed  to  purchase  the  farm 
at  the  price  named,  and  who  entered  Into  a 
written  contract  with  the  seller.  He  paid 
11,000  at  the  time  of  the  making  of  the 
contract,  and  agreed  to  pay  $17,750  on  the 
1st  day  of  April,  1910,  and  the  remainder, 
with  interest,  at  stated  times.  On  the  as- 
sumption that  appellees,  Henry  &  Flennrar, 
had  consumnmted  the  sale,  they  demanded  .of 
the  seller  and  were  paid  the  sum  of  $500 
aa  commiaaion.  Before  the  1st  day  of  April, 
which  was  only  a  few  days  from  the  making 
of  the  contract,  Crabtree  informed  the  seller 
that  he  could  not  and  would  not  take  the 
land  because  he  waS  not  able  to  pay  for 
same  according  to  the  terms  of  the  contract, 
and  he  did  not  make  the  payments,  or  any 
of  them,  nor  take  the  land.  Appellant,  the 
seller,  demanded  of  Henry  &  Flennor,  the 
brokers,  a  return  of  the  $500  paid  by  her  to 
them  as  oomnrission  on  the  sale,  but  they 
refused  to  return  the  money.  She  then 
brought  suit  against  the  brokws,  setting 
forth  all  the  facts  with  respect  to  the  aborted 
sale  of  the  farm,  and  averred: 

"That  at  the  time  she  entered  into  the  con- 
tract with  H.  G.  Crabtree  for  the  sale  of  the 
land  mentioned  in  the  petition,  and  paid  to  the 
defendants  the  $500  commission  as  stated  in 
the  petition,  the  defendants,  in  order  to  induce 
her  to  enter  into  said  contract  and  to  pay  them 
said  commission,  represented  and  stated  to  her 
that  said  Crabtree  was  financially  able  to  com- 
ply with  his  contrsjct  of  purchase,  and  to  pay 
for  said  land  according  to  said  contract;  and 
that  he  would  do  so,  and  she  states  that,  re- 
lying upon  said  representation  and  statement  to 
be  true,  and  indnced  thereby,  she  entered  into 
said  contract  with  said  Crabtree,  and  also  paid 
to  the  defendants  said  sum  of  $600,  and  she 
states  that  but  for  said  representation  and 
statement  made  to  her  by  the  defendants  she 
would  not  have  entered  into  said  contract  with 
said  Crabtree,  nor  would  she  have  paid  the  de- 
fendants said  snm  of  money  or  any  of  it. 

"The  plaintiff  states  that  at  the  time  she  en- 
tered into  said  contract  and  paid  said  money 
to  the  defendants  she  had  no  knowledge  nor 
information  jl^i  to  the  financial  condition  or 
ability  of  said  Crabtree,  and  that  she  relied 
solely  upon  the  said  representation  and  state- 
ment with  reference  thereto  by  the  defend- 
ants." 


A  general  demurrer  was  sustained  by  the 
trial  court  to  the  petition  as  amended,  and 
on  failure  of  plaintiff  to  further  plead,  a 
judgment  was  entered,  dismissing  the  action, 
from  which  judgment  the  executrix,  as 
seller,  appeals  to  this  court 

[1-S]  A  broker,  with  whom  lands  are  listed 
for  sale,  is  entitled  to  commissions  when  he 
produces  to  the  seller  a  purchaser,  ready, 
able,  and  willing  to  take  the  proi)erty  at  the 
price  and  on  the  terms  proposed  by  the  seller, 
even  though  for  some  cause  not  attributable 
to  the  broker  the  sale  is  not  finally  consuu^ 
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mated.  Coleman  v.  Meade,  76  Ky.  (13  Bush.) 
358;  Baskett  v.  Jones,  189  Ky.  391,  225  S. 
W.  158;  Casey  v.  Hart;  188  Ky.  441,  222  S. 
W.  Ill;  Hartig  v.  Schrader,  190  Ky.  511, 
227  S.  W."815;  Cllft  t.  Harp,  191  Ky.  296, 
230  S.  W.  52,  4  R.  C.  L.  pp.  307-309.  Con- 
versely, the  production  by  the  broker  of  a 
purchaser  who  is  not  ready,  able,  and  wllUng 
to  buy  the  property  at  the  price  and  on  the 
t^rms  of  the  seller  does  not  entitle  the  broker 
to  the  commission,  or  any  part  thereof,  in 
the  absence  of  a  sale.  His  readiness  and 
Avilliugness  alone  are  not  sufficient,  but  be 
must  be  financially  able  at  the  time  to  con- 
summate the  deal  according  to  its  terms.  If 
a  broker  present  to  the  seller  a  purchaser 
whom  the  broker  knows  to  be  flnandally 
irresponsible,  and  Induces  the  seller,  who 
does  not  know  these  facts,  to  enter  •into  a 
binding  contract  with  such  purchaser,  and 
thus  obtains  from  the  seller  commissions  on 
the  supposed  sale,  the  seller  may,  on  the 
failure  of  the  negotiations,  have  a  recovery 
of  the  connnisslons  paid  to  the  broker.  Any 
fraud  or  misrepresentation  on  the  part  of 
the  broker  which  misleads  or  deceives  the 
seller  about  a  material  element  in  the  sale 
will  destroy  the  broker's  right  to  commissions 
from  sales  which  are  not  consummated,  al- 
though he  produced  to  the  seller  a  buyer  who 
was  ready,  able,  and  willing  to  take  the 
property.  In  every  case  where  there  Is  no 
fraud,  deceit,  or  bad  faith  on  the  part  of  the 
broker  he  may  have  his  commission  when  he 
produces  to  the  seller  a  purchaser,  whom  he 
accepts  as  buyer,  unless  the  broker  to  Induce 
the  seller  to  accept  the  proposed  purchaser 
represents  to  the  seller,  who  ddes  not  know 
otherwise,  the  proposed  purchaser  is  financial- 
ly able  to  consummate  the  deal,  and  will 
do  so,  or  warrants  his  ability  as  a  purchaser, 
In  which  event  the  broker  will  only  be  en- 
titled to  his  conrmissions  when  the  buyer 
has  paid  for  the  property  or  has  satisfied  the 
seller  of  his  financial  responsibilities.  A 
broker,  who  to  induce  a  sale  represents  to  the 
seller  that  the  purchaser  is  fiaanciaUy  able 
to  perform  his  part  of  the  coiMkct,  when  in 
fact  he  is  not,  is  not  entitled  tO'his  commis- 
sions if  the  seller,  relying  upon  said  repre- 
sentations, enters  into  a  sale  contract  with 
said  irresponsible  purchaser  and  the  contract 
is  abandoned  by  him,  and  this  is  true  whether 
the  broker  knew,  at  the  time,  of  the  in- 
solvency of  the  proposed  purchaser,  or  niade 
the  representations  as  to  his '  financial  re- 
sponsibilities in  Ignorance  of  the  facts,  for 
one  cannot  escape  liability  for  the  resulting 
loss  occasioned  by  representation  recklessly 
made  by  him  when  acted  on  by  another  whom 
it  was  intended  to  influence.  The  petition 
charges  that  the  brokers,  to  induce  the  sale, 
represented  to  the  seller  that  Crabtree,  the 
proposed  purchaser,  was  flnahcially  respon- 
sible and  able  to  buy  and  pay  for  the  land, 
and  would  do  so  when  he  was  not  able  to 


do  80,  and  that  plaintiff,  not  knowing,  but 
relying  upon  said  representations  of  the  de- 
fendants so  made,  entered  into  the  sale  con- 
tract with  Crabtree,  and  paid  to  the  defend- 
ants $500  as  commission  on  the  sale;  that 
Crabtree  was  not  then  nor  afterwards  able 
financially  to,  and  did  not,  take  or  pay  for 
said  land.  As  the  truth  of  these  averments 
is  confessed  by  the  demurrer,  the  trial  court 
erred  to  the  prejudice  of  the  plaintiff,  now 
appellant,  in  holding  the  pleading  bad. 

Judgment  reversed  tor  proceedings  con- 
sistent with  this  opinion. 


HOPKINS  V.  JONES  et  al. 

(Court   of   Appeals    of   Kentucky.     Dee.    16, 
1921.) 
• 
i.  Judomeat  «=37I3(2)— Doctriae  of  "ra*  ja- 
dioata"  applicable  to  matters  that  might  have 
beei^  litigated. 
Under  the  doctrine  of  "res  judicata,"  where 
a  question  or  fact  is  once  litigated  and  deter- 
mined by  the  judgment  of  a  court  of  competent 
jurisdiction,  no  fact  or  question  ^at  was  liti- 
gated,   or   could  have   beea  litigated   therein, 
can  tberoafter  be  relitigated  by  the  same  party 
or  their  privies. 

[Bd.  Note.— For  otiier  definitions,  see  Wordc 
and  Phrases,  First  and  Second  Series,  Bea 
Ad  Judicata.] 

2.  Judgment  «=»675(l)— One  not  a  party,  %riie 
partloipatea  In  action  by  oontribntiag  to  pay- 
ment of  wcpenses,  Is  a  real  party  in  iBtaroat 
within  the  doetriae  of  res  Judicata. 

Where  a  number  of  persons  in  a  communi- 
ty contributed  toward  payment  of  expenses  in 
bringing  action  to  enjoin  owner  of  land  from 
obstructing  pasaway,  brought  in  the  name  of 
one  of  the  parties  on  the  ground  that  the  per- 
sons in  the  community  had  acquired  the  right 
to  use  the  passway  by  prescription,  a  Judgment 
for  the  owner  held  to  preclude  one  who  had 
participated  in  such  action  by  contributing  to 
the  expenses  from  subsequently  bringing  a  sim- 
ilar action  in  Ids  own  name  on  the  same  theory, 
though  not  a  formal  party  to  the  previous  ac- 
tion. 

3.  Judgment  $=)677— Judgment  binding  on  en- 
tire class  of  persons  with  common  interest, 
who  designates  one  of  their  number  to  pros- 
ecute suit. 

Where  one  of  a  class  with  common  inter- 
ests is  selected  and  designated  to  act  for  and 
on  behalf  of  that  dass  in  instituting  and  pros- 
ecuting a  suit,  the  proceedings  and  judgment 
in  such  a  suit  are  binding  on  all  of  die  dass. 

Appeal  from  Circuit  Court,  Whitley 
County. 

Action  by  Chester  Hopkins  against  Mary 
Jones.  Judgment  of  dismissal,  and  plaintiff 
appeals.    Affirmed. 
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R.  I*  Pope,  of  KnoxTllte,  Tenn.,  and  Ty« 
&  Slier,  of.  WlUlatnsburg,  tor  appellant      • 

Stephens  &  Steely,  of  WilUamsburg,  for* 
appellee. 

MOORMAN,  J.  Two  questions  are  raised 
on  this  appeal,  the  first,  that  of  the  right  of 
appellant  to  n  mandatory  injunction  against 
appellee,  compelling  her  to  remove  gates  and 
obstructions  on  a  passway  over  her  land 
which  appellant  claims,  and  perpetually  en- 
Joining  and  restraining  her  from  again  ob' 
structing  the  passway,  and  the  second,  wheth- 
er or  not  the  snbject-matter  of  tfais  contro- 
versy has  already  been  so  adjudicated  and 
determined  In  a  similar  case  as  to>  require 
the  application  of  the  doctrine  of  res  Judi- 
cata. 

The  appellee  Mary  Jones  Is  the  owner  of 
a  small  tract  of  land  In  Whitley  county  ad- 
joining a  tract  of  land  owned  by  appellant,' 
Chester  Hopkins,  over  both  of  which  there 
was  a  passway  used  by  the  people  In  that 
community  for  a  number  of  years.  That  part 
of  tbe  passway  on  the  land  of  appellee  ran 
through  woodland  until  a  few  years  ago, 
when  she  had  the  land  cleared  and  fenced 
but  by  putting  up  gates  left  the  passway 
free  to  be  used.  The  gates  were  so  often 
left  open  or  torn  down  that  it  was  Impos- 
sible to  cultivate  the  land,  and  later  the 
appellee  closed  the  passway  entirely. 

Appellant  brought  this  action,  seeking  to 
compel  ai^jellee  to  remove  the 'gates  and 
obstructions  to  the  passway,  and  perpetual- 
ly to  enjoin  her  from  again  obstructing  it. 
He  alleged  that  the  passway  had  been  used 
continuously  and  as  a  matter  of  right  byi 
himself  and  others  living  In  that  community 
for  more  than  40  years,  and,  further,  that 
he  was  the  owner  of  and  resided  <»  a  part 
of  the  old  Addison  Le  Force  farm,  which 
was  contiguous  to  the  farm  of  appellee,  and 
those  under  whom  he  claimed  title  and  others 
living  on  and  along  said  passway  had  used 
it  continuously  and  as  a  matter  of  right  for 
more  than  40  years  as  a  public  way.  The 
passway  was  not  claimed  as  a  way  of  neces- 
sity or  as  a  right  peculiar  to  appellant,  but 
as  a  prescriptive  right  to  which  he  and 
other  members  of  his  community  were  en- 
titled. 

The  answer  of  the  appellee  denied  the 
material  allegations  of  the  petition,  and  the 
third  paragraph  thereof  pleaded  a  Judgment 
of  the  Whitley  circuit  court,  wherein  this 
action  was  filed,  in  the  case  of  Garrett  Le 
Force  V.  Mary  Jones,  the  appellee  herein,  ofl 
date  September  16,  1917,  as  a  determination 
and  adjudication  of  the  matters  declared  on 
and  the  questions  raised  in  appellant's  peti- 
tion. A  demurrer  was  filed  to  this  paragraph 
of  the  answer,  but  was  not  ruled  on  until 
the  final  submission  of  the  case,  though  a 
reply  was  filed  by  appellant  On  the  final 
submission  of  the  case  the  demurrer  was  sus- 
tained, but  a  Judgment  was  rendered,  dis- 


missing the  petition  on  the  issues  raised  by 
the  allegations  therein.  The  appellant  pros- 
ecutes this  appeal  from  that  Judgment,  and 
a  cross-appeal  has  been  prosecuted  from  the 
judgment  dismissing  the  third  paragraph  of 
api>ellee's  answer. 

The  pleadings,  orders,  and  Judgment  in 
the  Garrett  Le  Force  case  were  set  out  iu 
full  in  the  plea  of  res  Judicata  interposed 
by  appellee,  and  It  was  alleged  that  the  mat- 
ters sought  to  be  litigated  In  the  suit  tiled  by 
appellitnt  were  litigated  and  determined  in 
the  Garrett  Le. Force  Case,  that  the  parties 
who  were  interested  In  and  were  prosecuting 
the  present  suit  were  the  same  parties,  in- 
cluding the  plaintiff,  who  were  interested  iu 
and  had  prosecuted  the  former  suit  which 
had  been  tried,  and  in  which  a  Judgment  had 
been  rendered,  dismissing  the  petition,  which 
Judgment  had  not  been  appealed  from,  super- 
seded, or  set  aside,  but  was  still  in  full  force 
and  effect.  The  petition  in  the  suit  filed 
by  Garrett  Le  Force  alleged  that  plaintiff 
and  others  living  in  that  vicinity  had  used 
the  passway  In  controversy  continuously  and 
as  a  matter  of  right  for  more  than  20  years, 
that  the  same  had  been  wrongfully  closed 
and  obstructed  by  Mary  Jones,  and  prayed 
for  a  mandatory  injunction  requiring  her  to 
remove  the  gates  and  obstructions  which 
she^  had  erected  thereon. 

The  necessity  of  deciding  the  questions 
raised  by  the  petition  dQ>ende  on  the  ap' 
pUcabllity  of  the  plea  of  res  Judicata.  On 
that  phase  of  the  case  the  evidence  showed 
that  J.  H.  Hopkins,  the  father  of  Chester 
Hopkins,  had  actively  interested  himself  in 
the  bringing  and  prosecuting  of  the  Le  Force 
salt  and  that  he  was  the  active  agency  In 
initiating .  and  managlag  the  present  suit; 
that  Chester  Hopkins  had  participated  in 
the  former  suit  by  contributing  to  the  ex- 
pense thereof  through  his  father,  who  had 
procured  the  witnesses  in  that  case,  as  he 
had  done  in  the  present  case.  It  also  showed 
that  Garrett  Le  Force  was  an  uncle  of  Ches- 
ter Hopkins,  and  that  when  the  former  suit 
was  filed  Chester  Hoplvius  resided  where 
he  was  residing  when  this  suit  was  filed,  on 
a  part  of  the  Addison  Le  Force  farm,  and, 
that  Garrett  Le  Force  at  the  time  of  filing 
bis  suit  also  resided  on  a  part  of  that  farm. 
It  was  further  shown  that  the  expenses  of 
the  former  litigation  were  borne  by  those  in  - 
the  community,  iucluding  appellant,  who  con- 
ceived their  interests  to  be  adversely  affected  . 
by  the  action  of  Mary  Jones  in  closing  the 
passway,  and  that  a  similar  arrangement 
had  been  concluded  with  reference  to  this 
litigation,  though  in  neither  case  are  the 
amounts  of  the  respective  contributions 
shown. 

Chester  Hopkins  was  not  a  formal  party 
to  the  first  suit,  and  if  the  plea  of  res  Ju-i 
dicata  Is  to  prevail  it  must  be  on  the  ground 
that  he  was  a  real  party  in  interest,  or 
had  such  a  privity  of  interest  in  the  former 
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suit  as  would  bind  him  on  the  matters  and 
questions  therein  adjudicated.  His  interests 
have  not  changed  since  the  former  litigation, 
nor  was  there  any  matter  set  up  in  bis  i)eti- 
tlon  that  was  not  or  could  not  have  been 
set  up  and  adjudicated  In  the  former  case. 
He  participated  In  the  former  litigation  to 
the  extent  of  contributing  to  the  expense 
thereof,  and,  aside  from  testifying  In  the 
present  case,  there  was  no  material  differ^ 
ence  in  his  activities  and  Interests'  as  shown, 
in  this  case  and  In  the  former.  Certainly 
his  interests  were  the  same  as  those  of 
Garrett  Le  Force,  and  this  he  recognized  by 
helping  Le  Force  In  his  cfTort  to  retain  the 
passway  for  the  community. 

[1]  The  doctrine  of  res  Judicata,  as  often 
announced  by  this  court,  means  that  where  a 
question  or  a  fact  is  once  litigated  and  de- 
termined by  the  Judgment  of  a  court  of  com- 
petent Jurisdiction  no  fact  or  question  that 
was  litigated,  or  could  have  been  litigated 
therein,  can  thereafter  be  relitlgated  by  the 
same  parties  or  their  privies.  McDanlel  v. 
Stums'  Adm'r,  etc.,  23  Ky.  Law  Rep.  1935, 
65  S.  W.  800;  Holtheide  t.  Smith's  Guard- 
ian, 27  Ky.  Law  Rep.  60,  84  S.  W.  321;  Hard- 
wlcke,  etc.,  ▼.  loung,  110  Ky.  504,  62  S.  W. 
10,  22  Ky.  Law  Rep.  1906;  Sumrall  v.  Man- 
innl,  124  Ky.  67,  98  8.  W.  301,  30  Ky.  Law 
itep.  290;  Elswicli  t.  Matney,  132  Ky.  294, 
116  S.  W.  718, 136  Am.  St.  Rep.  180;  Vincent, 
etc.,  V.  Blanton,  etc.,  134  Ky.  590,  121  S.  W. 
466,  136  Am.  St  Rep.  424 ;  Jefferson,  Noyes 
tc  Brown  t.  Western  National  Bans,  144 
Ky.  62,  138  S.  W.  308;  Wood  ▼,  Sharp's 
Adm'r,  169  Ky.  46,  166  S.  W.  787. 

In  the  Sumrall  Case,  supra,  this  court 
quoting  with  approval  from  Freeman  on 
Judgments,  {  249,  said: 

"There  is  no  doubt  that  a  judgment  or  de- 
cree, necessarily  affirming  the  existence  of  any 
fact,  is  conclusive  upon  the  parties  or  their 
privies  whenever  the  existence  of  the  fact  is 
again  in  issue  between  them,  not  only  when  the 
8ul>Ject-matter  is  the  same,  but,  when  the  point 
comes  incidentally  in  question  in  relation  to  a 
different  matter  In  the  same  or  any  other  court, 
except  ou  appeal,  writ  of  error,  or  other  pro- 
ceeding provided  for  its  revision." 

Hardwlcke  v.  Young,  referred  to,  was  a 
j!uit  to  enjoin  the  collection  of  school  taxes 
on  the  ground  that  they  were  imposed  In 
violation  of  the  Constitution.  The  aiipellants 
pleaded  the  judgment  in  a  former  action 
between  the  parties,  in  which  the  appellee 
had  sought  an  Injunction  ou  the  ground  that 
his  proi)erty  was  not  taxable  in  that  school 
district  Reviewing  the  authorities,  this 
court  lield  tliat  the  subject-matter  of  the 
litigation  in  each  case  was  appellee's  liability 
for  the  tax,  that  it  was  appellee's  duty  to 
present  in  the  first  suit  all  the  defenses  re-i 
lied  on  in  the  second  suit  that  could  have 
been  presented,  and  the  Judgment  in  the 
first  suit  was  not  only  an  adjudication  of 
the  matters  actually  presented,  but  also  o£ 


bU  matters  that  might  have  been  presented* 
and  was  accordingly  a  bar  to  the  prosecution 
of  the  second  action. 

'I'here  is  an  elaborate  discussion  of  this 
principle  In  Schmidt  v.  L.  C.  *  L.  Ry.  Co.. 
90  Ky.  143,  35  S.  W.  135,  36  S.  W.  168,  18 
Ky.  Law.  Rep.  65,  where  It  was  held  that 
it  Is  not  essential  to  its  application  that  a 
person  actually  be  a  party  to  a  suit  but  it 
he  Interests  himself  In  the  suit  and  prose- 
cutes or  defends  It,  and  does  those  things 
which  a  party  to  the  action  ordinarily  does, 
he  is  bound  by  the  Judgment  Among  the 
cases  cited  with  approval  in  that  opinion  is 
Cole  T.  Favorite,  69  lU.  457,  which  defines 
the  .doctrine  in  its  application  to  persons  on 
whose  behalf  and  under  whose  direction  a 
suit  is  prosecuted  or  defended  In  tbp  name 
of  some  other  person.  In  such  cases  the 
well-settled  rule  is  that  parol  evidence  is 
admissible  to  show  who  are  the  real  parses 
in  Interest,  and  that  they  are  conducting 
the  litigation  in  the  name  of  other  parties. 
And  so  it  has  been  held  that  a  landlord  was 
bound  by  a  Judgment  in  a  suit  between 
his  tenant  and  another  party,  although  not 
a  party,  because  the  landlord  conducted  the 
defense.  And  where  one,  though  not  a  party, 
defends  or  prosecutes  an  action  by  employing 
counsel,  paying  costs,  and  doing  those  things 
which  are  usually  done  by  the  party  to  the 
suit,  he  will  be  bound  by  the  Judgment  ren- 
dered therein.  Landis  v,  Hamilton,  77  Mo. 
655;    Stoddard  v.  Thompson,  31  Iowa,  80. 

We  have  held  that  a  surety  of  a  fiduciary 
is  bound  by  a  settlement  of  such  fiduciary's 
accounts  in  an  action  Instituted  for  that 
purpose,  and  the  surety  cannot  In  a  subse- 
quent action  of  the  fiduciary,  question  the 
correctness  of  the  Judgment  or  the  settle' 
ment  Clark  v.  Newman's  Adm'r,  20  Ky. 
Law  Rep.  1.339,  49  S.  W.  310 ;  V.  S.  Pldellt> 
&  Guaranty  Co.  v.  Carter  et  al.,  158  Ky.  737, 
166  S.  W.  238. 

[2]  No  inflexible  rule  construing  the  words 
"parties  and  privies"  as  used  in  the  author- 
ities referred  to  can  be  defined,  for  every- 
case'  has  its  distinguishing  features,  which 
are  the  controlling  factors  in  its  decision. 
It  can  be  said,  however,  that  the  purpose 
of  the  doctrine  as  announced  by  the  decisions 
of  this  court  is  to  prevent  parties,  whether 
formal  or  real,  from  relitigatlng  questions 
theretofore  litigated  by  the  same  parties. 
With  this  rule  in  mind,  It  is  not  difficult  to 
determine  the  effect  of  the  Garrett  Le  Force 
suit  on  the  rights  asserted  by  appellee  In 
this  proceeding.  By  the  plea  Interposed  by 
appellee  and  the  evidence  Introduced  in  sup- 
port of  it,  it  is  shown  that  the  interests  of 
appellant  in  the  first  salt  were  Identical  with 
those  of  the  plalntUT  in  that  action,  and  slnil- 
larly  identical  with  appellant's  interests  In 
tne  present  action.  In  each  case  by  arrange- 
ment with  others  having  like  interests,  appel- 
lant was  to  contribute  to  the  expense  of  the 
litigation,  which  waa  mainly  under  the  dlrec- 
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tion  and  management  of  his  fathw.  The  end 
to  be  attained  in  each  case  waa  the  same,  that 
of  opening  the  passway  claimed  by  the  com- 
munity to  which  appellant  belonged,  and  in 
seeking  that  end  appellant  acted  in  concert 
with  those  haying  a  common  interest  with 
talm.  Bis  interests  were  inseparably  allied 
with  those  of  his  neighbors,  and,  recognizingf 
that  common  interest,  he  elected  to  act  with 
them.  His  co-operation  with  the  plaintiff  in' 
that  case  was  a  recognition  of  the  ultimate 
effect  of  the  Judgment  in  that  case  upon  the 
rights  which  be  Is  now  asserting,  and  which 
were  common  to  those  of  the  plaintiff  in  that 
suit  and  to  others  living  In  the  community 
where  be  resided.  Though  not  a  formal 
party  to  that  proceeding,  he  was  a  real 
party  in  interest,  and  consequently  cannot 
now  question  the  conclusiveness  of  the  Judg- 
ment rendered  In  that  case. 

[3]  There  is  another  principle,  slightly  dif- 
fering In  its  scope  from  that  of  the  general 
rule  referred  to,  on  which  appellee's  plea 
must  be  upheld,  and  that  Is  where  one  of  a 
class  with  common  Interests  Is  selected  and 
designated  to  act  for  and  on  behalf  of  that 
class  In  instituting  and  prosecuting  a  suit, 
the  proceedings  and  Judgment  in  such  a  suit 
are  binding  on  all  of  the  class.  Green  Coun- 
ty et  aL  t.  Lewis  et  al.,  157  Ky.  490,  163 
8.  W.  489;  Stone  et  al.  r.  Winn  et  al.,  16S 
Ky.  9,  176  8.  W.  983. 

The  appellant  asserted  no  right  itecuUar 
to  himself  but  rested  his  claim  upon  the 
right  of  prescription  common  to  those  in 
the  community  where  he  lired.  And  so  like- 
wise did  Garrett  Le  Force  In  the  first  suit. 
If  the  asserted  right  in  that  proceeding  had 
been  established,  the  Inevitable  effect  would 
have  been  a  favorable  adjudication  of  the 
right  asserted  by  appellant  in  this  action. 
Having  prosecuted  the  first  salt  to  a  judg- 
ment appellee  and  all  others  in  that  com- 
munity claiming  the  same  right  must  be  h^ld 
bound  by  that  Judgment,  otherwise  every 
member  of  a  limited  community  claiming 
an  Interest  In  a  common  right  could  maintain 
and  prosecute  a  separate  action  involving 
the  same  right  and  subject-matter,  and  in 
this  manner  destroy  the  power  of  resistance 
of  him  against  whom  the  right  was  asserted. 
The  object  of  civil  courts  Is  to  secure  repose 
for  society  by  adjudication  of  controversial 
matters.  That  object  would  be  defeated  if 
all  the  parties  having  a  community  of  In- 
terest were  allowed  to  bring  and  maintain 
as  many  suits  on  the  same  cause  of  action 
as  there  were  different  names  among  them 
In  which  the  suits  might  be  brought 

The  relief  sought  in  the  first  suit  was  the 
same  as  that  sought  in  the  second.  It  was 
founded  on  an  asserted  prescriptive  righl) 
t^  a  limited  community  to  use  a  passwny. 
The  appellant,  having  a  common  interest 
with  that  of  the  plaintiff  In  the  first  suit, 
participated  in  the  prosecution  of  that  suit 
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The  policy  of  the  law  would  be  violated  by 
allowing  appellant  now  ^  maintain  another 
action  on  the  same  subject-matter,  since  in 
the  first  proceeding  the  right  that  he  Is  now 
claiming  was  adjudicated. 

The  plea  interposed  by  appellee  must 
be  held  to  present  a  valid  defense  to  the 
cause  of  action  asserted  in  the  petition.  In 
that  view  of  the  law  It  is  unnecessary  to 
pass  on  the  merits  of  the  Issues  raised  by 
the  allegations  of  the  petition.  It  is  sufii- 
clent  to  say  that  the  petition  was  properly- 
dismissed,  and,  while  the  plea  of  res  Judicata 
should  have  prevailed,  Its  equivalent  is  in- 
cluded in  the  final  Judgment!,  which  ia  af" 
firmed. 


MEREDITH  et  al.  v.  MEREDITH. 
(Court  of  Appeals  of  Kentucky.    Dee.  9,  1921.) 

1.  Descent  and  distribution  <s=982— Settlement 
between    widow  and  heirs  held  valid. 

Ad  agreement  between  widow  and  heirs, 
whereby  she  accepted  a  life  estate,  and  lie 
heirs  remainders  in  specified  tracts  of  the  es- 
tate, was  valid. 

2.  Frauds,  statute  of  «=>  142— Terms  of  aflree- 
ment  required  to  be  In  writing,  and  omitted 
by  mutual  mistake,  may  be  Inserted  on  ref- 
ormatfoR  of  Instrument. 

Terms  of  an  agreement  required  to  be  in 
writing,  and  which  have  been  omitted  by  mu- 
tual mistake  from  a  written  instrument  when 
inserted  therein  by  reformation  of  the  instru-  , 
meat  are  not  within  the  statute  of  frauds. 

3.  Life  estates  «s»l2— LKe  tenant  and  ramalU' 
dermen  may  jointly  make  valid  leaae  for  oil 
and  gas  prodnotloa. 

Although  neither  a  life  tenant  nor  the  re- 
maindermen, acting  alone,  has  power  to  make 
a  valid  lease  of  land  for  oil  and  gas  produc- 
tion, they  may  jointly  execute  a  valid  lease  for 
that  purpose,  and  agree  among  themselves  as 
to  how  the  profits  may  be  apportioned. 

4.  Life  estates  $s»l2— In  absence  of  agreement 
as  to  division  of  royalties,  Income  from  roy- 
alties goes  to  life  tenant,  and  corpus  to  re- 
maindermen. 

In  tiie  absence  of  agreement  between  par- 
ties interested  in  land,  the  iucome  from  royal- 
ties goes  to  the  lite  tenant,  and  the  corpus 
after  the  death  of  the  life  tenant  goes  to  the 
remaindermen. 

5.  Life  estates  «» 1 2— Contrast  as  to  division 
of  royalties  held  founded  on  suffldent  oon- 
•ideratlon. 

Where  life  tenant  and  remaindermen  en- 
tered into  a  contract  that  ri^alties  from  an 
oil  and  gas  lease  should  be  divided  equally 
between  them,  the  surrender  of  each  person  to 
the  others  of  a  part  of  bis  rights  therein  to  the 
consummetiou  of  the  joint  endeavor  for  their 
mutual  profit,  and  which  neither  by  himself 
could  have  accomplished,  was  a  sufficient  con- 
sideration to  support  the  contract. 


^EsVor  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Kejr-Numbered  Digests  and  Indexes 
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Appeal  from  Oircuit  Court,  Allen  County. 

Suit  by  J,  E.  Meftdith  against  W.  E.  Mere- 
dith and  another.  From  a  Judgment  sustain- 
ing a  general  demurrer  to  answer  of  defend- 
ant W.  R.  Meredith,  and  a  motion  to  dis- 
miss the  intervening  petition  of  Angeline 
Meredith,  and  adjudging  plaintiff  to  he  the 
owner  of  certain  land,  and  to  be  entitled  to 
certain  royalties  under  a  lease,  W.  R.  Mere- 
dith and  Angeline  Mereditli  appeaL  Re- 
versed and  remanded. 

Gilliam  &  Gilliam,  of  Scottsville,  for  ap- 
pellants. 
Oliver  &  Dlzon,  of  Scottsville,  for  appellee. 

CI-.ARKE,  J.  The  appellee,  J.  B.  Meredith, 
filed  this  action  In  equity  against  his  brother, 
W.  R.  Mereditli.  and  the  Indian  Refining 
Company,  seeking  to  recover  of  the  latter  the 
whole  of  the  royalties  due  under  an  oil  and 
}:as  lease  which  J.  E.  Meredith,  W.  R.  Mere- 
dith, and  their  mother,  Angeline  Meredith, 
in  December,  191T,  Jointly  executed  upon 
167%  acres  of  land  in  Allen  county,  and  seek- 
ing as  against  W.  R.  Meredith  a  Judgment 
that  plaintlft  was  the  sole  owner  of  the  east- 
em  half  of  the  167%-acre  tract  of  land  upon 
which  alone  the  producing  oil  wells,  11  In  num- 
ber, were'  located,  and  entitled  to  all  of  the 
royalties.  As  the  basis  for  this  relief,  he 
.states  in  his  petition  that  be  and  the  defend- 
ant W.  R.  Meredith  were  the  only  heirs  at  law 
of  their  father,  W.  B.  Meredith,  who  died  in- 
testate many  years  theretofore  the  owner  of 
the  167%-acre  tract  of  land ;  that  In  Septem- 
)>er,  1914,  they  divided  this  land  and  execut- 
ed deeds  to  each  other,  conveying  to  plaintlfT 
the  fee-simple  title  to  the  land  lying  east  of 
a  described  division  line,  and  to  defendant  a 
similar  title  to  the  land  lying  west  of  that 
line ;  and  "that  each  of  the  deeds  were  made 
with  due  respect  and  regard  to  the  life,  es- 
tate of  the  mother,  Angeline  Meredith,  and 
with  the  understanding  that  she  had  the 
right  to  occupy  all  of  the  said  land  and  use 
the  same  for  her  benefit  as  the  widow  of  W. 
E.  Meredith,  deceased,  so  long  as  she  lived; 
and  this  division  was  made  with  her  consent 
and  knowledge  and  agreement,  in  order  that 
each  of  said  heirs  might  do  whatever  imr 
provement  they  desired  upon  their  respective 
tracts  of  land  without  having  to  wait  tmtll 
her  life  estate  was  spent  before  knowing 
where  their  Interests  would  be." 

A  copy  of  the  deed  to  plaintiff,  executed  by 
defendant  W.  B.  Meredith  and  his  wife,  and 
to  which  Mrs.  Angeline  Meredith  Is  not  a  par- 
ty, is  filed  and  made  a  part  of  the  petition. 
It  purports  to  convey  to  plaintiff,  in  con- 
sideration of  $500  in  hand  paid,  the  fee-sim- 
ple title  to  that  portion  of  the  167% -acre 
tract  of  land  lying  east  of  the  agreed  division 
line,  and  contains  no  mention  of  the  fact 


which  the  petition  admits,  that  the  'true  con- 
sideration therefor  was  an  agreed  division 
among  all  parties  interested  in  the  land 
that  defined  the  Interest  of  the  mother  to  be 
a  Ufe  estate  in  the  whole  tract,  and  simply  di- 
vided the  remainder  t>etween  the  two  sons  for 
their  convenience  in  making  desired  Improve- 
ments during  their  mother's  life. 

The  refining  company  filed  ahswM',  admit- 
ting its  liability  under  the  lease  to  Angdlne 
Meredith,  J.  B.  Meredith,  and  W.  R.  Meredith 
Jointly  for  the  value  of  one-eighth  of  the  <^ 
produced  on  the  whole  tract,  which  It  offer- 
ed to  pay  into  court  or  to  the  lessors  If  they 
would  agree  how  it  should  be  paid,  or  as  the 
court  might  adjudge. 

W.  R.  Meredith  filed  an  answer  and  conn- 
terdalm  in  which  be  admits  the  facts,  but 
denies  the  legal  conclusions  of  the  petition, 
and.  In  addition,  sets  out  In  full  the  entire 
agreement  entered  into  by  plaintiff  and  de- 
fendant and  their  mother  by  which  the  land 
was  divided,  and  their  prior  respective  in- 
terests therein  as  the  surviving  heirs  and 
widow  of  W.  E.  Meredith;  that  this  agree- 
ment was  the  true  and  only  consideration  for 
the  deeds  which  plaintiff  and  defendant  ex- 
ecuted and  delivered  to  each  other;  and 
"that,  by  mutual  mistake  and  oversight  on 
the  part  of  plaintiff  and  defendant  and  their 
mothw,  the  said  Angeline  Meredith,  the  ea- 
tlre  agreement  was  not  In  writing  and  ex- 
pressed in  said  deed."  The  agreement  as 
set  out  Is,  In  substance  and  effect,  that  the 
mother  was  to  have  a  life  estate  in  the  whole 
tract,  with  the  right  during  her  lifetime  to 
aU  ordinary  rents  and  profits  aocming  there- 
from, but  that,  in  the  event  of  oil  or  gas 
prodnction,  the  royalties  were  to  be  divided 
equally  Bxaoag  the  three  from  whatever 
part  of  the  land  the  oil  or  gas  should  be  pro- 
duced; that  the  division  line  between  the 
lands  plaintiff  and  defendant  were  eventually 
to  receive  was  established  simply  that  they 
might  know  where  their  respective  shares  in 
the  whole  tract  would  be,  so  that  they  might 
improve  same  as  they  desired  during  their 
mother's  life;  that  the  deeds  were  intended 
and  understood  by  all  parties  as  a  division 
merely  of  plaintiff's  and  defendant's  remain- 
der interest  in  the  land  subject  to  their  moth- 
er's agreed  life  estate  in  the  whole  tract  and 
not  as  giving  them  any  present  interest  there-- 
in ;  that  their  occupancy  during  the  mother's 
lifetime  was  subject  to  her  consent  and  con- 
trol; that  t^e  oil  and  gas  lease  in  questioD 
was  executed  some  years  after  the  agreed 
division,  and  the  execution  of  the  deeds  by 
them  and  their  mother  Jointly  upon'the  whole- 
tract  without  reference  to  the  division,  and 
in  express  recognition  of  their  Joint  right  to 
any  profits  or  royalties  that  might  accrue 
from  oil  or  gas  development  on  any  part  of 
the  entire  tract 

Mrs.  Angeline  Meredith  filed  intervening^ 
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IteUtlon  to  be  made  a  party,  the  material  al- 
legations of  which  are  substantially  the  same 
as  those  contained  in  defendant's  answer  and 
counterclaim  as  set  out  above.  Both  pray 
that  plaintiff's  petition  be  dismlased;  that 
they  each  be  adjudged  entitled  to  one-third 
of  the  royalties  due  from  the  Indian  Befln- 
ing  Company,  and  that  may  'hereafter  accrue 
from  the  lease  on  the  whole  tract,  and  gen- 
erally for  all  proper  and  equitable  relief  to 
which  they  may  be  entitled. 

The  plaintlfT  entered  a  general  demurrer 
to  the  answer  of  defendant  W.  B.  Meredith, 
and  a  motion  to  dismiss  the  Intervening  pe- 
tition of  Angeline  Meredith,  both  of  whldi 
the  court  sustained,  and  upon  their  refusal 
to  plead  further  the  plaintiff  was  adjudged 
to  be  the  absolute  owner  of  that  portion  of 
the  167^  acres  lying  east  of  the  division 
line,  and  to  all  of  the  royalties  dues  or  to 
t>ecome  due  under  the  lease ;  and  W.  R.  Mere- 
dith and  Angeline  Meredith  were  adjudged 
"to  have  no  interest  whatever  in  any  part 
of  the  royalties  from  said  oil  productions 
from  said  tract  of  land  either  now  or  here- 
after" ;  and  they  have  appealed. 

In  Justification  of  the  chancellor's  Judg- 
ment, counsel  for  plaintiff  only  dte  and  rely 
upon  cases  from  this  court,  and  others  \f hich 
hold  that  the  only  right  of  possession  the 
%vldow  has  in  lands  of  her  deceased  husband 
prior  to  the  assignment  of  homestead  or  dow- 
or  Is  that  conferred  by  section  2138,  Ken- 
tucky Statutes  and  that  such  possession  oa 
her  part  is  as  tenant  at  will  of  the  heirs  tintil 
flower  Is  assigned  her;  that  she  has  no  vest- 
ed freehold  estate,  is  not  seized  of  any  part 
of  her  deceased  husband's  land,  and  that  her 
right  is  for  most  purposes  nothing  more  than 
A  mere  right  of  action  which  is  not  transfer- 
able and  that  therefore  she  could  not  have 
vested  any  right  in  the  lessees  by  the  contract 
of  lease.  Some  of  such  cases  from  this  court 
are  Jordan  v.  Sheridan,  149  ICy.  783,  149  S. 
W.  1028;  Shields  v.  Batt,  5  J.  J.  Marsh.  12; 
Carey  v.  Buntaln,  4  Bibb,  217 ;  Consolidated 
Coal  Co.  V.  Grayson,  186  Ky.  314,  216  S.  W. 
848 — and  to  the  same  effect  are  Blaine  v. 
Harrislon,  11  111.  384;  Munsey  v.  Hanley,  102 
Me.  423,  67  Atl.  217,  13  I/.  R.  A.  (N.  S.)  209; 
1  Warvelle  on  Vendors,  (2d  Bd.)  J  32;  14 
Cyc.  960. 

[1]  It  Is  at  once  Apparent,  however,  that 
these  authorities  which  deal  merely  with  the 
widow's  rights  before  they  are  legally  adjust- 
ed have  no  application  whatever  to  the  facts 
of  this  case,  since,  while  neither  dower  or 
homestead  had  been  allotted  to  Mrs.  Meredith 
by  any  court  procedure,  her  rights  In  and 
to  the  land  had  been  Just  as  definitely  settled 
by  agreement  of  all  parties  who  had  any  in- 
terest therein,  and  all  of  whom  were  sul 
Juris.  It  was  not  held  in  any  of  these  cases, 
and  we  feel  sure  it  has  not  been  held  else- 
where, that  such  parties  could  not,  by  mutual 
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agreement,  and  without  resort  to  the  courts,, 
limit  and  define  their  respective  individual 
Interests  In  the  land.  They  certainly  had 
such  legal  rights  and  interests  therein  as 
would  support  any  agreed  division  they  might 
make  in  any  manner  not  prohibited  by  law. 
It  is  therefore  clear  from  the  pleadings  of 
all  parties  herein  that,  whatever  her  previous 
legal  rights  in  the  land  left  by  her  deceased 
husband  may  have  been,  Mrs.  Angeline  Mere- 
dith, since  the  agreed  division,'  and  by  rea- 
son thereof,  unless  as  made  the  agreement  is 
prohibited  by  law,  -has  been  the  owner  of  a 
life  estate  In  the  entire  tract  with  the  full 
right  to  control  same  as  she  pleases,  and  to 
apiHToprlate  all  of  the  ordinary  rents  and 
profits  that  may  accrue  therefrom  during  her 
lifetime^  And  if  the  allegations  of  the  an- 
swer and  intervening  petition  are  true,  as 
they  must  be  considered,  it  was  also  a  part 
of  the  agreed  dlvlsicHi  that,  if  oil  and  gas 
should  be  produced  from  any  of  the  land  dur- 
ing her  lifetime,  the  profits  arising  there- 
from were  to  be  equally  divided  among  the 
three  parties  to  that  agreement,  and  that  the 
whole  of  this  agreement  by  mutual  mistake 
and  oversight  of  all  parties  was  omitted  from 
the  deeds  which  plaintiff  and  defendant  ex- 
ecuted and  delivered  to  each  other  in  pursu- 
ance ot  that  agreement,  This  being  true,  it 
is  manifest  that  the  chancellor  erred  in  sus- 
taining a  demurrer  to  defendant's  answer 
and  counterclaim,  and  dismissing  the  inter- 
vening petition  of  Mrs.  Meredith  and  award- 
ing to  ^ainUff  the  whole  of  the  oil  royalties 
due  and  to  become  due  upon  the  portion  of 
the  land  that  he  would  eventually  own  unless 
the  alleged  agreement  is  contrary  to  law. 

[2]  The  only  conceivable  ground  for  hold- 
ing the  agreement  contrary  to  law  is  that  it 
is  within  the  statute  of  frauds,  but,  even  If 
this  be  conceded,  which  we  do  not  .decide,  this 
ground  of  attach  is  overcome  by  the  plead- 
ings of  Iwth  the  defendant  and  the  intervra- 
er,  by  the  allegation  that  It  was  omitted  from 
the  deeds  by  mutual  mistake  of  all  parties, 
since  It  is  well  settled  that  terms  of  an  agree- 
ment required  to  be  in  writing,  and  which 
have  been  omitted  by  mutual  mistake  from 
a  written  instrument  when  inserted  therein 
by  a  reformation  of  same,  are  not  within  the 
statute.  Noel  v.  GiU,  84  Ky.  241, 1  S.  W.  428, 
8  Ky.  Law  Rep.  229 ;  Crutcher  v.  Mulr,  Ex'r, 
etc.,  90  Ky.  142,  13  S.  W.  435,  11  Ky.  I^w 
Rep.  989,  29  Am.  St  Rep.  366 ;  Harper  v.  Har- 
per, 5  Bush,  176;  Brewer  v.  Peed,  7  J.  J. 
Marsh.  230. 

The  chancellor,  as  the  reason  for  his  Judg- 
ment, states: 

"That  no  primary  right  existed  in  favor 
of  the  life  tenant  to  oil  produced  from  the  land, 
and  the  alleged  agreement  that  they  were  to 
share  equally  in  royalties,  etc.,  in  the  absence 
of  an  assignment  of  the  interest,  is  not  en- 
forceable." 
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But,  as  we  have  already  seen,  the  ehan- 
cellor  was  In  error  in  assuming  tbat  there 
had  been  no  valid  assignment  of  a  life  estate 
In  the  land  to  Mrs.  Meredith  If,  as  we  must 
assume,  the  allegations  of  her  petiticm  and 
the  answer  of  the  defendant  are  true. 

[3]  Assuming,  therefore,  that  a  life  estate 
In  the  whole  tract  had  been  legally  set  apart 
or  assigned  to  Mrs.  Meredith,  It  Is  not  only 
true  that  she:  had  no  primary  right  to  lease 
the  laud  for  oil  and  gas  production,  tmt  it  is 
also  true  that  her  sons,  the  remaindermen, 
were  likewise  without  such  right  as  is  uni- 
versally held ;  and  surely  no  court  has  ever 
held  that  the  life  tenant  and  remaindermen 
may  not  Jointly  opm  up  the  land  for  mln^- 
als  or  execute  a  valid  lease  to  another  toe 
that  purpose  and  agree  among  themselves  as 
to  bow  the  profits  may  be  apportioned. 

While  this  court  has  not  before  been  called 
upon  to  decide  this  precise  question,  it  has 
been  decided  that  they  may  jointly  open  the 
lands  for  oil  or  other  minerals  in  the  follow- 
ing cases  from  other  courts:  LenTers  v. 
Hlnke,  73  111.  406,  24  Am.  Rep.  263;  Witeom 
V.  Youst,  43  W.  Va.  826,  28  8.  E.  781,  30  L. 
R.  A.  292;  Blakley  v.  Marshall,  174  Pa.  425, 
34  Atl.  664 ;  Eakln  v.  Hawkins,  52  W.  Va.  124, 
43  S.  E.  211;  Deffenbangh  v.  Hess,  225  Pa. 
638,  74  Atl.  608,  36  L.  R.  A.  (N.  S.)  1099 ; 
Swayne  v.  Lone  Acre  Oil  Co.,  08  Tex.  597,  86 
S.  W.  740,  89  Ia  R.  a.  901,  8  Ann.  Gas.  1117; 
Bx  parte  Wlnstead,  02  N.  C.  708;  McQueen 
V.  Turner,  91  Ala.  273,  8  South.  868;  Stewart 
V.  Tennat,  S2  W.  Va.  676,  44  8.  E.  223; 
Kelly  V.  Deegan,  111  Ala.  162,  20  Sojith.  878. 
In  the  recent  case  of  Grain,  Gdn.,  v.  West, 
Adm'r,  191  Ky.  1,  229'  8.  W.  61,  In  referring 
to  these  cases  we  said: 

"In  those  cases  it  was  held  that,  inasmuch  as 
the  life  tenant  had  no  right  to  open  the  new 
mines  nor  to  the  products  of  the  mines  when 
Opened,  and  the  remaindermen  had  no  right  to 
the  use  of  the  land  during  the  life  tenancy, 
the  life  tenant  was  entitled  to  the  interest  on 
or  income  or  use  of  the  royalties  during  life, 
but  the  corpus  of  the  royalties,  like  the  land 
from  which  it  came,  was  the  property  of  the 
remaindermen,  and  should  be  preserved  for 
them." 

[41  In  none  of  these  cases,  however,  was 
(here  any  agrennent  between  the  parties  as 


to  how  they  should  divide  among  themselves 
the  royallies  retained  in  the  lease,  and  they 
were  therefore  divided  by  the  court  according 
to  their  primary  interest  In  the  land ;  to  the 
life  tenant  the  income  for  life  on  the  whole 
of  the  royalties,  avd  to  the  remaindermen  the 
preserved  corpus  of  the  royalties  after  the 
death  of  the  life  tenant.  Such  distribution, 
in  the  absence  of  an  agreement  between  the 
parties,  Is  in  accord  with  reason  and  meets 
with  Aor  approval. 

Hoice^  even  If  there  had  been  no  agree* 
ment  between  the  parties  to  this  suit  as  to 
how  the  royalties  retained  in  the  lease  which 
they  executed  Jointly  should  be  divided,  the 
life  tenant,  Mrs.  Meredith,  would  have  been 
entitled  to  the  income  from  the  royalties 
during  life,  since,  even  according  to  the  pe- 
tition, she  bad  a  life  estate  in  the  whole 
tract,  and  the  plaintiff  at  her  death  would 
have  been  entitled  to  the  corpus  of  the  royal- 
ties accumulated  during  her  lifetime,  and  to 
all  of  same  thereafter,  since  all  of  the  oil 
was  produced  from  the  land  allotted  to  him 
in  the  division.  Therefore,  in  no  event  was 
the  chancellor  Justified  in  dismissing  the  In- 
tervening petition  of  Mrs.  Meredith  and  ad- 
Judging  the  plaintiff  a  present  right  to  all 
the  royalties. 

[ii  But,  if  the  agreemejit  set  out  in  both 
the  answer  and  the  Intervening  petition  was 
made^  and  by  mutual  mistake  of  all  of  the 
parties  omitted  from  the  deeds,  which  were 
the  only  written  evidence  of  that  contract, 
then  the  royalties  during  the  lifetime  of  Mrs. 
Meredith  belong  in  equal  parts  to  Mrs.  l£ere> 
dlth  and  her  sons,  because  all  of  the  par- 
ties had  an  interest  in  the  land,  and  by  the 
lease  each  surrendered  a  part  of  his  rights 
therein  to  the  consummation  of  the  Joint 
endeavor  for  their  mutual  profit,  and  which 
neither  by  himself  could  have  accomplish- 
ed. This  was  certainly  a  sufficient  com* 
sideratlon  to  support  the  contract  for  an 
equal  division  of  the  profits,  and,  all  of  the 
parties  being  sui  Juris,  and  the  agreement 
not  being  contrary  to  public  policy,  or  law, 
according  to  the  pleadings  Is  valid  and  en- 
forceable. 

Wherefore  the  Judgm^it  is  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent herewith. 
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HUTCHINSON  v.  COPENHAVER. 

(Court  ot  Appeals  of  Kentucky.    Dec.  16, 
1921.) 

1.  Waters  and  water  courses  «=>(  19(5)— Low> 
er  proprietor  could  not  obstruct  ditoh  coo- 
struoted  In  same  place  as  natural  channel 
from  upper  land. 

Where  there  bad  been  a  natural  channel 
leading  from  plaintiff's  land  onto  the  lower  land 
of  the  defendant,  and  the  former  proprietors, 
to  confine  the  waters  and  benefit  the  land 
of  each,  constructed  a  ditch  in  practically  the 
same  place  as  the  natural  channel,  and  ac- 
quiesced in  such  arrangement  for  many  years, 
and  there  was  no  showing  that  the  flow  was 
augmented  or  made  more  burdensome  by  the 
substitution  of  the  ditch  for  the  natural  chan- 
nel, defendant  had  no  right  to  obstruct  the  fiow 
therein;  an  obstruction  thereof  being  regarded 
as  an  obstruction  of  the  natural  flow  within 
rule  that  lower  proprietor  cannot  obstruct 
natural  flow  of  surface  water  from  upper  land. 

2.  Waters  and  water  courses  ®S9|  26 (3)— Low- 
er proprietor  could  not  complain  that  Judg- 
ment probibltlna  obstruotioft  of  flow  of  water 
required  upper  proprietor  to  construot  cul- 
vert on  lower  land  to  prevent  obstruction  of 
flow. 

Where  there  was  a  passway  at  the  point 
where  water  naturally  flowed  from  upper  on 
to  lower  land,  the  lower  proprietor,  haying  the 
burden  of  preventing  obstruction  of  the  nat- 
ural flow  of  the  water  at  such  point,  could  not 
complain  that  judgment  enjoining  him  from  in- 
terfering with  the  fiowage  required  the  upper 
proprietor  to  go  on  the  lower  land  and  con- 
stract  and  maintain  a  culvert  at  such  point. 

3.  Appeal  and  error  «s>l»3(i)  —  Defendant 
eaanet  eomplaln  of  technical  defects  In  peti- 
tion In  absence  of  demurrer. 

Where  no  demurrer  was  filed  to  the  i^ti- 
tion,  and  the  case  was  fully  prepared  and  med 
on  its  merits,  the  defendant  will  not  be  heard 
to  complain  of  mere  technical  defects  in  the 
petition. 

Appeal  from  Circuit  Court,  Wayne  County. 

Action  by  B.  C.  Copenhaver  against  Ken- 
nlth  Hutchinson.  From  the  Judgment  ren- 
dered, defendant  appeals,  and  from  a  portion 
thereof,  plaintllt  cross-appeals.  Affirmed  on 
both  appeals. 

Hobson  ft  Hobson,  of  Frankfort,  and  Dun- 
can ft  Bdl,  of  Monticello.  for  appellant 

O.  B.  Bertram  and  Bertram  &  Bertram, 
all  ot  Monticello,  for  appellee. 


CLAT,  J.  Alleging  that  the  defendant, 
Kennitta  Hutchinson,  had  obstructed  a  ditch 
leading  from  his  farm  over  the  farm  of  de- 
fendant, plaintiff,  B.  C.  Copenhaver,  brought 
suit  for  the  purpose  of  obtaining  a  manda- 
tory injtmction,  compelling  the  defendant  to 
remove  the  obstruction  and  'to  recover  dam- 
ages.   The  chancellor  entered  Judgment  glv- 
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ing  plaintiff  the  right  to  construct  and  main- 
tain a  culvert  across  the  road  at  the  point 
where  the  ditch  was  located,  but  provided 
that  the  culvert  should  be  so  constructed 
that  the  defendant,  or  any  other  person  de- 
siring to  do  so,  could  pass  over  the  culvert 
with  teams,  wagons,  or  machinery,  and  that 
the  culvert  should  not  be  so  constructed  as 
to  obstruct  the  passway.  PlalntifTs  claim  for 
damages  was  denied.  Defendant  appeals, 
and  plaintiff  hns  prosecuted  a  cross-appeal 
from  that  portion  of  the  Judgment  denying 
damages. 

Plaintiff  and  def^idant  own  adjoining 
farms  In  Wayne  county.  A  large  portion  of 
each  farm  is  flat  land,  and  defendant's  farm 
is  lower  that  plaintiff's.  There  was  a  natural 
drain  running  through  plaintiff's  land,  then 
over  defendant's  land,  and  emptying .  into  a 
sink  bole  on  a  farm  near  defendant's  line. 
Plaintiff  has  owned  his  fkrm  for  more  than 
80  years,  while  defendant  has  resided  on  bis 
farm  for  about  10  or  12  years.  More  than 
30  years  ago  the  former  owners  of  the  land 
constructed  ditches  in  and  along  the  natural 
water  channels  and  across  the  two  farms. 
The  ditches  have  remained  in  practically  the 
same  condition,  with  the  exception  of  certain 
changes  made  necessary  by  the  construction 
of  8  railroad  over  defendant's  farm,  and  each 
proprietor  maintained  his  portion  of  tbe 
ditch.  At  the  point  where  the  ditch  left 
plalntlfTs  land  and  rea(!hed  the  land  of  de- 
fendant there  was  a  road  or  passway  which 
was  used  by  the  defendant  and  the  publla 
When  John  Hutchinson  owned  the  land,  there 
was  a  foot  log  across  the  ditch  at  this  place. 
After  that  time  Tom  Hutchinson  put  in  a  box 
culvert  about  18  inches  wide  and  16  inches 
deep.  About  10  years  ago  plaintiff  construct- 
ed a  bridge  at  the  same  point,  and  put  in  a 
culvert.  According  to  plaintiff's  evidence,  de- 
fendant obstructed  the  ditch  over  the  road  by 
depositing  a  quantity  of  rock  there.  Since 
then  the  water  stands  in  the  ditch  on  plaln- 
tlfTs  land.  On  the  other  band,  defendant 
says  that  the  bridge  constructed  by- plaintiff 
washed  away  and  broke  down,  and  that  he 
never  obstructed  the  ditch  in  any  way.  He 
furthermore  says  that  the  water  goes  across 
the  roadway  now  as  well  as  it  formerly  did. 
The  rule  of  law  applicable  to  the  rights  and 
burdens  of  the  upper  and  lower  pr<^rIetor 
with  respect  to  surface  waters  Is  stated  in 
the  case  of  PlckeriU'  v.  City  of  Louisville, 
125  Ky.  213, 100  S.  W.  878,  as  follows: 


"In  other  words,  this  court  has,  in  effect, 
though  not  in  express  terms,  adopted  in  respect 
to  such  cases  as  this  the  rule  of  the  civil  law, 
which  only  subjects  the  lower  estate  to  the 
easement  or  servitude  of  receiving  the  natural 
flow  of  surface  wat^r  from  the  upper  estate. 
That  is  to  say,  the  doctrine  seems  to  be  that, 
where  two  estates  join,  and  one  is  lower  than 
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the  other,  the  lower  must  necessarily  be  subject 
to  the  natural  flow  of  surface  water  from  the 
upper  one.  If  this  proves  to  be  an  incon- 
venience, it  arises  solely  from  the  position  of 
the  lower  estate,  and  in  the  nature  of  the  case 
is  unavoidable.  Therefore  the  owner  of  the 
lower  ground  has  no  right  to  erect  embank- 
meixts,  or  create  other  obstacuctiona,  whereby 
the  natural  flow  of  surface  water  from  the  up- 
per ground  is  stopped  or  caused  to  back  upon 
and  overflow  the  upper  ground.  On  the  other 
hand,  the  owner  of  the  upper  ground  has  no 
right  to  make  excavations,  barriers,  or  drains 
upon  his  ground  by  which  the  flow  of  surface 
water  is  diverted  from  its  natural  channel 
and  a  new  channel  made  on  the  lower  ground, 
nor  can  he  collect  into  one  channel  waters  usu- 
ally flowing  oS  into  his  neighbor's  land  by  sev- 
eral channels,  and  thereby  increase  the  flow 
upon  the  lower  ground." 


[1]  Counsel  for  defendant  Insists  that  no 
relief  should  have  been  granted  plaintiff  for 
the  following  reasons:  Plaindtf  did  not  al- 
lege or  prove  the  obstruction  of  the  natural 
flow  of  the  water,  but  the  obstruction  of  an 
agreed  ditch.  That  being  true,  bis  easement 
did  not  arise  by  operation  of  law,  and  It  was 
necessary  to  show  that  the  easement  arose 
in  some  other  way.  This  he  failed  to  do,  be- 
cause an  easement  may  never  be  created  by 
parole,  but  rests  in  grant  or  adverse  posses- 
sion which  presumes  a  grant,  and  mere  pei^ 
missive  use,  however  long  continued,  will  nev- 
er ripen  into  an  easement  by  [O'escription. 
Clearly  this  is  not  a  case  where  the  upper 
proprietor  made  excavations,  barriers,  or 
drains  upon  his  grounds,  by  which  the  flow 
of  surface  water  was  diverted  from  its  natu- 
ral channel  and  a  new  channel  made  on  the 
lower  ground,  nor  is  it  a  case  where  the  up- 
per proprietor  collected  into  one  channel 
waters  usually  flowing  through  his  land  and 
onto  his  neighbor's  land  by  several  channels, 
and  thereby  Increased  the  flow  upon  the  lower 
ground.  On  the  contrary,  it  Is  a  case  where 
there  was  a  natural  drain  or  channel  lead* 
ing  through  plaintiff's  land  and  onto  the  land 
of  defendant.  The  former  proprietors,  for 
the  purpose  of  confining  the  water^and  there- 
by benefiting  the  land  of  each,  constructed 
the  ditch  in  practically  the  same  place  as  the 
natural  channel.  The  new  ditch  merely  took 
the  place  of  the  natural  channel  and  did  not 
take  the  place  of  several  channels  leading  to 
the  defendant's  land.  No  other  ditches  were 
constructed.  The  ditdi  merely  received  the 
water  that  would  have  naturally  flowed  onto 
defendant's    land    in    the.  natural    channel. 


There  is  nothing  in  the  record  to  justify  the 
conclusion  that  the  flow  was  augmented  or 
made  more  burdensome  by  the  substitution 
of  the  ditch.  On  the  contrary,  the  arrange- 
ment was  acquiesced  in  for  a  great  number  of 
years,  and  must  liave  been  regarded  by  the 
owners  as  less  burdensome  and  more  satis- 
factory then  the  natural  drain.  In  view  of 
these  circumstances  the  agreed  ditch  became 
the  natural  channel,  and  an  obstruction  of 
the  ditch  will  be  regarded  as  an  obstruction 
of  the  natural  flow  of  the  water. 

|2]  The  point  is  also  made  that  tlie  judg- 
ment, in  giving  plaintiff  the  right  to  go  on 
defendant's  land  and  construct  and  maintain 
the  culvert,  was  unauthorized  because  it  con- 
ferred on  plaintiff  an  easement  which  was 
acquired  by  permission,  and  had  tb^efore 
never  ripened  by  prescription.  It  appears 
that  there  was  a  passway  at  the  point  where 
the  water  naturally  flowed  onto  defraidanf  s 
land.  Thus  there  were  two  easements,  the 
right  of  flowage  and  the  pcissway.  Neces- 
sarily each  of  these  easements  interfered 
with  the  other,  in  that  the  flow  of  the  water 
injured  the  passway  and  the  use  of  tbe  pass- 
way  obstructed  the  flow  of  the  water.  More 
than  20  years  ago  a  log  bridge  was  ocmstruct- 
ed  so  as  to  facilitate  travel  at  that  point,  and 
not  interfere  with  the  flow  of  the  water. 
Later  on  a  box  culvert  was  made  at  tbat 
point  by  the  former  pri^rietor  of  defendant's 
land.  Still  later  plaintiff  constructed  a  cul- 
vert at  that  point,  which,  defendant  fintma, 
was  by  bis  permission.  Ordinarily"  Uie  bur- 
den would  be  on  the  defendant  to  see  that 
the  natural  flow  of  the  water  at  th&t  point 
was  not  obstructed,  and,  that  being  trae,  de- 
fendant has  no  ground  fDr  complaint  that  the 
du0^  was  Imposed  on  plaintiff,  with  the  con- 
sequent right  to  enter  defendant's  land  for 
that  purpose. 

[3]  Another  contention  is  that  the  petition 
was  defective  in  that  It  alleged  the  obstruc- 
tion of  an  agreed  ditch,  and  not  the  obstruc- 
tion of  the  natural  flow  of  the  water.  It 
is  sufficient  to  say  that  no  demurrer  was 
filed  to  the  petition,  and,  the  case  having  been 
fuUy  prepared  and  tried  on  Its  merits,  de- 
fendant win  not  be  heard  to  complain  of 
mere  technical  defects  in  the  petition.  Clark 
y.  Issacs,  182  Ky.  891,  206  8.  W.  006. 

We  cannot  say  that  the  chanc^lor  erred  in 
refusing  to  sustain  plalnttlTs  claim  for  dam- 
ages. 

Judgment  affirmed  on  the  original  and 
cross-appeaL 
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RUSSELL  •!  al.  V.  TIPTON  et  al;. 

(Coart  of  Appeals  of  Kentucky.    Dec.  18, 
1921.) 

1.  EvidMNM  «=9372(6)— BMd  for  title  found 
In  poetastlon  of  pHrchaser's  husband  admls- 

a<«lble  without  dtrset  proof  of  exeoutlon. 

Bond  for  title  found  80  years  after  execu- 
tion, in  possession  of  purchaser's  husband  aft- 
-er  purdbaser's  death,  unblemished  by  altera- 
tions and  otherwise  free  from  suspicion,  held- 
admissible  without  direct  proof  of  execution; 
the  husband  being  the  proper  custodian. 

2.  EvMauM  <3=»372(4)— Evidence  held  Insuffi- 
cient to  disprove  execution  of  title  bond. 

Evidence  iteld  insufficient  to  show  that  title 
bond  found  30  years  after  date  of  execution  in 
possession  of  husband  of  named  purchaser  had 
not  in  fact  been  executed. 

3.  Frauds,  statute  of  «=9l29(4)  —  Title  bond 
not  void  for  Insufflolent  description  where 
pnrehasar  was  given  possession. 

Where  purchaser  took  possession  under 
title  bond  and  held  possession  for  many  years 
with  vendor's  acquiescence,  the  contract  will 
not  be  held  void  because  ot  insufficiency  of  de- 
scription. 

4.  Vendor  and  purchaser  «s»2IO  —  Purchaser 
takes  vendor's  title  subject  to  rights  of  third 
persons  having  superior  title. 

A  vendor  can,  as  against  third  persons  hav- 
ing a  snperior  title,  convey  only  such  rights  as 
he  in  fact  lias,  and  the  purchaser  takes  sub- 
ject to  the  rights  of  such  third  persons. 

5.  Life  estates  «=s8— Possession  of  life  tenant 
or  ef  one  claiming  through  him  cannot  become 
adverse  to  remainderman. 

Neither  the  possession  of  tile  life  tenant 
nor  the  possession  of  one  claiming  through  Mm 
can  become  adverse  to  the  remaindermen  dur- 
ing the  life  of  the  life  tenant,  unless  he  brings 
home  to  the  remaindermen  liy  dear  and  con- 
vincing evidence  notice  of  his  intention  to  set 
up  title  in  himself  as  against  the  remainder- 
men. 

9.  Life  estates  «=s>l2— Life  tenant  cannot  ex- 
ecvte  valid  oil  lease. 

A  life  tenant  cannot  execute  a  valid  oil 
lease. 

7.  Waste  «=»I2  —  Remaindermen  may  enjoin 
lesseo  under  life  tenant. 

Since  life  tenant  could  not  make  valid  oil 
lease,  remaindermen  heU  entitled  to  enjoin 
persons  to  whom  life  tenant  had  executed  oil 
lease  from  committing  waste  on  the  property. 

Appeal  from  Circuit  Conrt,  Estill  Coonty. 

Suit  by  John  Rossell  and  others  against 
Samuel  Tipton  and  others.  Judgment  of  dis- 
missal, and  plaintiffs  appeal.  Reversed  and 
remanded,  with  directions. 

Bidden  &  Shumate,  of  Irvine,  for  appel- 
lants. 

Miller  &  Chapman,  of  Irvine,  and  Ed.  C. 
O'Rear  and  Wm.  L.  Wallace,  both  of  Frank- 
fort, for  appellees. 


V.  TIPTON  763 

S.W.) 

CLAY,  J.  Paul  Tipton  was  the  owner  of 
a  25-acre  tract  of  land  located  on  Rock  House 
fork  of  Cow  creek  in  Estill  county.  It  ap- 
pears that  on  November  28,  1872,  Paul  Tip- 
ton and  his  wife,  Louisey  Tipton,  executed  to 
their  daughter,  Delphy  Russell,  wife  of  Xoah 
B.  Russell,  the  following  contract  or  bond  for 
tiUe: 

"Nov.  28,  1872. 

"Tliis  agreement  entered  into  between  Paul 
Tipton  and  Louisey  Tipton,  party  of  the  first 
part,  and  Delphy  Russell  of  the  second  part,  of 
the  part  have  this  day  granted,  bargained  and 
sold  to  her  of  the  second  part,  a  piece  of  land 
in  Estill  county,  on  Cow  creek,  supposed  to  be 
twenty-five  acres,  more  or  less,  for  the  sum  of 
twenty-five  dollars,  twenty-five  dollars  down 
and  fifty  dollars  in  twelve  months  from  the 
date,  and  then  the  parts  of  the  first  part  is  to 
make  the  party  of  the  second  part  a  good  war- 
ranteed  deed.  Bounded  as  follows,  to-wit:  Be- 
ginning at  the  limestone  diff;  thence  with  his 
line  across  the  hollow  to  the  diff  on  the  other 
side;  thence  with  the  cliff  around  to  the  begin- 
ning. Paul  Tipton. 

"Louisey    Tipton. 

"Witnesses:   Aron  Bletcher.    Jake  Tipton." 

Delphy  Russell  died  in  the  year  1887,  leav- 
ing surviving  her  her  husband  and  several 
cfiildren.  On  August  18,  1900,  Noah  Russell, 
the  former  husband  of  Delphy  Russell,  and 
his  then  wife,  Ellen  Russell,  conveyed  the 
land  to  George  Moses.  On  August  31,  1905, 
Mosea  and  wife  conveyed  the  land  to  Samuel 
Tipton.  On  April  21,  1915,  Samuel  Tipton 
and  wife  executed  to  0.  E.  Turpln  an  oil  and 
gas  lease,  which  Turpln  transferred  to  the 
Wood  Oil  Company. 

John  Russell,  claiming  to  be  the  owner  of 
five-sevenths  of  the  land,  and  Sarah  Risen 
and  Noah  Simpson  Russell,  claiming  to  be  the 
owners  of  the  other  two-sevenths,  subject  to 
the  life  estate  of  their  father,  Noah  B.  Rus- 
sell, brought  this  suit  against  Samuel  Tipton, 
G.  E.  Turpln,  and  the  Wood  Oil  Company  to 
cancel  the  lease  and  to  enjoin  the  defendants 
from  committing  waste  by  taking  the  oil  and 
gas  from  the  land.  The  defendant  Samuel 
Tipton  denied  the  ownership  of  plaintiffs,  and 
pleaded  title  in  himself,  both  of  record  and 
by  adverse  possession.  On  final  hearing  the 
petition  was  dismissed,  aod  plaintiffs  ai>peal. 

The  .evidence  for  plaintiffs  is  as  follows: 
Jeptba  Tipton,  the  nephew  of  Paul  Tipton, 
the  original  owner  of  the  land,  testified  that 
he  bought  the  land  once  from  Noah  Russt'U. 
He  went  to  see  his  Uncle  Paul  about  it,  and 
his  Uncle  Paul  said  he  could  not  make  him 
a  deed;  that  it  was  not  according  to  the  con- 
tract. He  further  stated  that  the  deed  was 
to  be  made  to  Delphy  and  her  heirs.  In  an- 
other ccmnection  witness  stated  that  his  tTn- 
cle  Paul  said  that  the  deed  was  to  be  mad<> 
to  Delphy  and  her  husband.  At  that  time 
Delphy  Russell  was  dead,  and  Noah  Russell 
was  living  on  the  land.    Martha  J.  Tipton, 
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daughter-ln-Iaw  of  Paul  Tipton,  testified  that 
she  was  at  the  home  of  Paul  Tipton  in  the 
fall  of  1900.  She  heard  Paul  Tipton  teU  John 
Bussell  to  bring  a  clerk  over  and  let  him, 
make  a  deed  in  his  lifetime.  She  also  testi- 
fied as  follows: 

"I  heard  him  aay  he  sold  it  to  him,  but  the 
deed  was  to  be  made  to  their  daughter  and  her 
heirs." 

On  cross-examination  witness  stated  that 
Paul  Tipton  said  that  the  land  was  sold  to 
Noah  Russell  and  wife,  but  that  the  deed  was 
to  be  made  to  Delphy  and  her  heirs.  She 
heard  this  both  before  and  after  the  death  of 
Delphy  Russell.  Mary  B.  Wise  testified  that 
she  heard  Paul  Tipton  say  that  he  had  sold 
the  land  "to  Delphy  Rus.sell  and  her  chil- 
dren." She  supposed  "that  Paul  Tipton  knew 
At  the  time  be  made  the  remark  that  Noah 
Russell  bad  sold  the  land  to  Joseph.  Rankin 
R.  Tipton,  a  son  of  Paul  Tipton,  testified  tbat 
he  heard  bis  father  say  several  times  that 
he  had  sold  the  land  to  Delphy  and  her  dill- 
dren.  He  also  heard  his  father  tell  John  be 
would  not  last  long  and  he  ought  to  bring  a 
notary  public  there  to  make  a  deed  to  the 
place.  Plaintiff  John  Russell  testified  tbat 
be  was  42  years  of  age.  He  found  the  ti|le 
bond  above  set  forth  at  bis  father's,  about  a 
year  before  be  testified.  He  bad  always 
beard  tbat  there  was  such  a  paper.  At  one 
time  be  rented  the  land.  At  tbat  time  be  was 
claiming  the  land  but  could  not  get  hold  of 
the  title.  Soon  after  bis  father  moved  away, 
Moses  moved  on.  The  land  bad  been  oc> 
cupied  since  that  time,  but  not  continuously. 
The  land  was  inclosed  by  fence.  He  knew 
tbat  the  land  was  changing  hands  and  sold 
at  different  times,  but  did  not  do  anything 
about  it  because  he  could  not  show  his  title. 
When  be  first  inquired  of  his  father  about 
the  title  bond,  bis  father  said  he  did  not 
know  whether  be  could  find  it  pr  not.  The 
last  time  he  went  to  see  him,  bis  father  found 
it.  Weeden  Tipton,  son  of  Paul  and  Louisey 
Tipton,  testified  that  he  saw  the  bond  from 
Paul  Tipton  and  wife  to  Delphy  Russell  when 
they  were  transacting  the  big  business,  but 
could  not  tell  anything  about  it.  They  wore 
drawing  the  paper  up  to  let  Delphy  have  the 
piece  of  land.  The  reason  he  was  interested 
in  it  was  because  he  got  a  piece  at  the  same 
time.  They  were  all  talking  about  it,  and 
bis  mother  was  putting  in  like  fire  and  said 
that  the  deed  would  have  to  be  made  to 
Delphy  or  she  would  not  sign  it.  On  cross- 
examination  be  said  be  did  not  know  to 
whom  the  land  was  sold,  but  gurssed  that 
they  were  both  interested  in  it.  He  saw  the 
writing  in  the  bond,  but  did  not  know  to 
whom  the  bond  was  made.  All  be  knew 
about  it  was  what  the  people  said  at  the 
time.  John  Reffett  testified  that  on  one  oc- 
casion be  tried  to  buy  the  land  from  Noah 
Russell.  He  went  to  Uncle  Paul  and  asked 
bim  if  he  would  make  a  deed  for  it.    Uncle 


r  Paul  said  Noah  bad  no  right  to  sell  it;  that 
it  belonged  to  Delphy  and  her  heirs.  Noah 
B.  Russell,  former  husband  of  Delphy  Rus- 
sell, testified  tbat  be  was  75  years,  of  age. 
Paul  Tipton  and  Louisey  Tipton  sold  to  his 
wife  25  acres  of  land.  Old  Man  Tipton  and 
wife  gave  his  wife  a  bond  for  the  land.  After 
the  bond  was  executed,  they  built  a  house  (m 
the  place  and  moved  on  it.  He  and  his  wife 
had  possession  of  it  at  the  time  of  her  death. 
He  bought  another  piece  of  land  adjoining. 
and  built  a  house  on  the  last  piece.  He  sold 
the  land,  with  his  other  lands,  to  Simpson 
Moses  and  George  Moses.  No  deed  was  evei- 
madc  to  him  or  bis  wife  for  the  land,  but  he 
deeded  it  to  George  Moses  and  Simon  Moses. 
At  the  time  be  sold  to  Moses,  he  told  bim 
tbat  the  land  in  the  hollow  belonged  to  bis 
wife,  and  he  could  not  make  a  deed  to  that. 
The  evidence  for  the  defendants  is  as  fol- 
lows: Nelson  Tipton,  nephew  of  Paul  Tip- 
ton, stated  tbat  on  one  occasion  Paul  Tipton 
stayed  at  his  bouse  for  four  or  five  days. 
and,  while  thnre,  stated  that  he  bad  sold  the 
land  to  Noah  Russell  for  $25,  and  Noah  had 
paid  him  $10  down..  Noah  Russell  also  told 
him  that  he  had  bought  the  land  from  Paul 
Tipton.  E.  L.  Baker,  brother-in-law  of  Noah 
Russell,  testified  that  he  heard  Unde  Paul 
TiDton  say  that  he  had  sold  Noah  Russell 
the  land  at  the  head  of  the  hollow.  He  alSD 
heard  bis  wife  make  the  same  remark.  De- 
fendant Samnei  Tipton  testified  that  ha  had 
owned  the  land  for  12  years  and  bought  It 
from  Qeorge  Moses  and  wife.  George  Moees 
bought  the  land  from  Noah  Rnssell.  He  had 
never  seen  any  evidence  of  title  from  Paul 
Tipton  to  Noah  Russell.  When  George  Moses 
bought  the  land,  he  took  possession  of  it 
Since  he  bad  bad  the  land,  be  had  farmed  It. 
At  one  time  he  rented  the  land  to  plaintiff 
John  Russell.  On  cross-examination  he  stat- 
ed that  after  Delphy  and  Noah  were  mar- 
ried, they  lived  on  the  tract  for  a  while. 
At  the  time  he  testified  there  were  two  pro- 
ducing oil  wells  on  the  land.  Simp  Tipton 
testified  tbat  be  was  present  when  Noah  Rus 
sell  bought  the  land.  He  heard  Unde  Paul 
say,  "Noah,  I  have  Just  concluded  to  sell  you 
this  land,"  and  Noah  said,  "All  right.  Pap: 
I  will  buy  it."  The  price  was  $25,  and  when 
$15  was  paid,  a  deed  was  to  be  made.  When 
this  was  done  there  were  present  Paul  Tip- 
ton, Louisey  Tipton,  Noah  Russell,  Delphy 
Russell,  Simp  Tipton,  and  perhaps  Weedeu 
or  Jake.  Sam  Ginter  did  the  writing.  At 
that  time  Noah  Russell  paid  $10  in  script 
and  money.  After  that  time  he  never  knew 
of  Paul  Tipton's  attempting  to  execute  a 
bond  tb  Delphy,  but  bis  wife  did.  On  cross- 
examination  be  said  tbat  the  old  lady  said 
she  was  going  to  sign  a  bond  to  Delphy  so 
Noah  could  not  sell  it.  At  that  time  be  could 
not  read  the  paper,  but  that  is  what  the.v 
said.  After  the  bond  was  written  and  signed 
by  Louisey,  she  said  she  was  going  to  give 
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Delpby  a  bond  Bo  Koata  could  not  sell  It 
Louis  Tipton,  a  cousin  of  the  defendant,  testi- 
fied that  Paul  Tipton  told  him  be  had  sold 
the  land  to  Noah,  but  did  not  like  the  fact 
that  Koab  bad  sold  It  to  the  peddlers.  This 
occurred  about  a  year  before  Paul  Tipton 
died. 

[1,2]  Delpby  Russell  took  possession  un- 
der the  title  bond  and  continued  to  h<dd  the 
land  for  several  years.  When  offer ea  In  evi- 
dence, the  bond  was  apparently  more  than  30 
years  old.  It  was  found  In  the  possession  of 
Noah  Russell,  who  was  the  husband  of  tbe 
purcbaser,  and  therefore  the  proper  custo- 
dian, and  being  unblemished  by  alterations 
and  otherwise  free  from  suspicion,  it  was  ad- 
missible without  direct  proof  of  execution. 
Ereridge  v.  Martin,  l&l  Ky.  497,  176  S.  W. 
1004;  James  t.  Davis,  172  Ky.  381,  189  S. 
W.  440.  That  being  true.  It  remains  to  deter- 
mine whether  the  oral  evidence  Is  sufficient 
to  show  that  the  bond  was  not  executed. 
Two  witnesses  give  their  recollection  of  what 
took  place  when  the  bond  was  executed. 
One  claims  that  tbe  bond  was  executed  to 
Moata,  while  tbe  other  claims  It  was  executed 
to  Delpby.  However,  neither  of  these  witness- 
es claims  to  have  read  the  bond,  but  merely 
states  Its  legal  effect  as  gathered  from  tbe 
conversation  which  occurred  at  the  time. 
The  other  evidence  consists  of  statements 
made  by  Paul  /Hpton,  either  to  the  effect  that 
he  bad  sold  the  land  to  Noah  or  had  sdld  it 
to  Delpby.  We  are  not  disposed  to  put  much 
credence  In  the  testimony  of  'witnesses  who 
merely  state  the  legal  effect  of  an  instru- 
ment, gathered  from  conversations  which 
they  beard  more  than  40  years  ago ;  but,  even 
if  we  assume  that  each  is  accurate  in  his 
recollection,  then  tbe  testimony  of  one  off- 
sets tbe  testimtmy  of  tbe  other.  Moreover, 
the  testimony  to  the  effect  that  Paul  sold  to 
Noah  is  not  necessarily  inconsistent  with  the 
fact  that  the  title  bond  was  made  to  Delpby. 
As  a  matter  of  fact,  Paul  may  have  made 
the  trade  with  Noah,  and  Noah  may  have 
paid  the  purchase  money ;  but  the  parties  may 
have  requested  blm  to  execute  the  title  bond 
to  Delpby.  We  therefore  conclude  that  the 
evidence  is  not  sufficient  to  show  that  tbe 
title  bond  in  question  was  not  executed. 

[3]  But  it  is  insisted  that  tbe  description 
in  tbe  title  bond  Is  too  vague  euid  indefinite. 
Whether  the  description  would  be  regarded 
as  sufficient  if  tbe  contract  bad  remained  ex- 
ecutory, it  la  dnnecessary  to  decide.  Here 
the  contract  was  executed  by  tbe  vendee's 
taking  possession   under   the  contract   and 
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holding  tbe  land  with  tbe  acquiescence  of 
the  vendw.  That  being  true,  the  subject- 
matter  .of  the  contract  was  made  certain  by 
the  acts  of  tbe  parties,  and  the  contract  is 
not  void  because  the  description  was  not  suffi- 
cient. Overstreet  v.  Rice,  4  Bush,  1,  93  Am. 
Dec.  279;  Ferguson  v.  Cabell,  141  Ky.  499, 
133  S.  W.  639. 

The  bond  being  valid.  It  follows  that,  on 
tbe  death  of  Delpby,  such  title  as  she  had 
passed  to  her  children,  subject  to  tbe  curtesy 
rights  of  her  husband. 

[4]  The  property  was  acquired  in  1872. 
Possession  was  then  taken  by  Delpby  and 
her  husband,  and  their  possession  continued 
until  her  death  in  18S7.  There  being  issue 
of  the  marriage  born  alive,  tbe  husband, 
under  the  statute  then  in  force,  was  entitled 
to  a  life  estate  In  the  entire  property,  and 
this  is  true  even  though  the  wife  held  the 
land  under  an  executory  contract  Brewer 
V.  Vanarsdale,  6  Dana,  204 ;  Stevens  v.  Smith, 
4  9.  3.  Marsh.  64,  20  Am.  Dec.  205;  Bailey 
V.  Duncan,  4  T.  B.  Mon.  256.  It  is  well  set- 
tled that  a  vendor  can,  as  against  third  per- 
sons having  a  superior  title,  convey  only  such 
rights  as  be  In  fact  bas,  and  the  purchaser 
takes  subject  to  the  rights  of  such  third 
persons.  27  R.  C.  L,  p.  668.  That  being  true, 
only  Noah  Russell's  life  estate  in  the  prop- 
erty passed  by  his  deed  to  Moses,  and  by 
Moses'  deed  to  Samuel  Tipton. 

[E]  Neither  the  possession,  of  tbe  life  ten- 
ant, nor  the  possession  of  one  claiming 
through  him,  can  become  adverse  to  the  re- 
maindermen during  the  life  of  the  life  ten- 
ant, udless  he  brings  home  to  the  remainder- 
men, by  dear  and  convincing  evidence^  no- 
tice of  his  intention  to  set  up  title  in  him- 
self as  against  the  remaindermen.  Bates  ▼. 
Adams,  182  Ky.  100,  206  S.  W.  163;  Phillips 
v.  Williamson,  184  Ky.  396,  212  S.  W.  121. 
And  there  is  no  showing  in  this  case  that 
such  notice.  If  any,  was  brought  home  to  the 
remaindermen  15  years  before  suit  was 
brought.  That  being  true,  plaintiffs'  right  of 
action  was  not  barred  by  limitation  or  lost 
by  laches. 

[(,  7]  As  Samuel  Tipton  owns  only  a  life 
estate  In  the  property,  he  could  not  execute 
a  valid  oil  lease  thereon;  and,  as  plaintiffs 
own  tbe  remainder,  tbey  are  entitled  to  have 
the  lessees  enjoined  from  committing  waste 
on  the  property. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  in  con- 
formity with  this  opinion. 


Digitized  by 


Google 


766 


235  SOUTHWESTERN  REPORTER 


(Ky. 


NAPIER  V.  TRACE  FORK  MINING  CO. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 
1921.) 

1.  Appaal  and  error  ^3>3S— Appeal  to  Coart  of 
Appeals  involving  right  to  statutory  lien 
properly  granted,  though  less  than  $500  was 
Involved. 

Under  Ky.  St.  §  950.  an  appeal  to  the  Court 
of  Appeals  was  properly  i^ranted  by  the  lower 
court,  thougb  less  than  $500  was  involved, 
where  a  statutory  lien  on  land  for  the  contested 
amount  was  also  directly  involved. 

2.  Contraots  4=9211— Time  held  of  the  essenoe 
of  contract  for  construction  of  grade. 

Where  contract  for  construction  of  grade 
provided  that  contractor  should  receive  a  spe- 
cific amonnt  on  completion  of  work  on  or  be- 
fore specified  date,  but  should  receive  merely 
a  stipulated  lesser  amount  on  failure  to  per- 
form the  work  on  or  before  such  date,  time 
was  of  the  essence  of  the  contract. 

3.  Contracts  <8=»300( I)— Contractor  not  enti- 
tled to  amount  to  be  paid  on  performance 
before  certain  date,  though  performance  on 
that  date  was  prevented  by  influenza  epi- 
demic. 

Where  contract  for  constmction  of  grade 
entitled  contractor  to  specified  amount  on  per- 
formance before  specified  date  and  to  spedfied 
lesser  amount  on  performance  subsequent 
thereto,  owner's  acceptance  of  work  on  com- 
pletion subsequent  to  the  specified  date  did 
not  entitle  contract  to  the  greater  amount, 
though  performance  before  specified/ date  was 
rendered  impossible  by  the  prevalence  of  the 
influenza  epidemic  making  it  impossible  to  ob- 
tain labor. 

4.  Interest  <s=>50— Not  recoverable  from  ma- 
turity where  debtor  then  tendered  amount. 

Where  owner  offered  to  pay  contractor 
amount  due  under  contract  on  completion  of 
work  which  contractor  refused  to  accept,  the 
contractor  in  obtaining  judgment  for  such 
amount,  in  action  for  greater  amount,  was  not 
entitled  to  interest  thereon  from  the  time  the 
work  was  accepted  by  owner. 

5.  Appeal  and  error  «=9l073( I)— Omission, 
from  judgment  giving  plaintiff  lien,  of  provi- 
sion for  sale  of  land  to  satisfy  the  lien,  not 
ground  of  reversal. 

Omission  from  judgment  giving  plaintiff  a 
mechanic's  lien  on  land  of  provision  for  sale  of 
the  land  to  satisfy  the  lien  held  no  ground  of 
reversal,  the  omission  being  a  clerical  error 
which  plaintiff  could  have  corrected  on  defend- 
ant's failure  to  pay  the  amount  due. 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  S.  M.  Napier  against  the  Trace 
Fork  Mining  Company.  Prom  judgment  giv- 
ing him  Insufficient  relief,  the  plaintiff  ap- 
peals.   Affirmed. 

Eversole  &  Turner,  of  Hazard,  for  appel- 
lant. 

Wootton,  Reeves  &  Wooton,  and  B.  P. 
Wootton,  all  of  Hazard,  for  appellee. 


CLARKE,  J.  This  is  an  appeal  by  the 
plaintiff  from  a  judgment  which  allowed  him 
only  $315.05,  Instead  of  $665.05  claimed  aa 
the  balance  due  him  for  constructing  a 
grade  for  a.  side  trade  aboat  600  feet  in 
length  leading  from  the  Loaisrille  &  Nadi- 
ville  Railroad  Company's  tracks  to  defend- 
ant's ndne  under  a  verbal  contract,  and 
which,  in  addition,  denied  blm  $200  claimed 
for  extra  work  performed  In  connection  with 
the  contract 

[1]  The  amount  now  involved  is  therefore 
less  than  $500,  and  if  that  were  all,  this 
court  only  could  have  granted  the  appeal; 
but  a  statutory  lien  on  land  for  the  contested 
amounts  is  also  directly  involved,  and  the 
appeal  was  properly  granted  by  the  lower 
court  Section  950,  Ky.  Statutes,  Hatfield 
V.  Richmond,  177  Ky.  188,  197  S.  W.  654, 
and  Miller's  Appellate  Practice,  i  24. 

The  contract,  it  is  agreed,  was  entered 
into  about  September  23,  1918,  and  provided 
that  plaintiff  was  to  construct  the  grade  for 
the  side  track  by  removing  about  2,750  yards 
of  dirt  from  the  liigb  points  into  the  low 
places  along  the  designated  route,  and  iire- 
pare  the  ground  for  the  ties ;  °  that  if  he 
completed  his  contract  on  or  before  the  night 
of  October  20,  later  extended  to  October  25. 
1918,  he  was  to  receive  $1,500,  but  if  he  did 
not  .complete  It  within  that  time  he  was  to 
receive  only  $1^250  for  his  work. 

In  addition,  plaintiff,  claidied  defendant 
was  to  advance  him  money  as  needed  for  his 
pay  rolls;  while  defendant  contends  that  it 
merely  consented,  after  the  contract  had  been 
fully  executed,  to  make  such  advancements 
to  plaintiff  as  It  deemed  proper  and  only  if 
the  work  was  being  hurried  to  completion 
according  to  contract  Upon  this  point,  we 
thlidc  the  proof  sustains  the  defendant,  and 
that  it  fully  compiled  with  its  agreement 
or  promise  by  the  advancemoita  which  It 
made  to  plaintiff,  as  .the  work  progressed, 
amounting  as  is  agreed  to  $984.96. 

The  preponderance  of  the  evidence  Is  al- 
so to  the  effect  that  the  2,760  yards  of  dirt 
required  to  be  moved  from  tlie  high  places 
was  more  than  sufficient  to  make  the  fills,' and 
that  the  extra  dirt  which  plaintiff  procured 
from  other  sources  and  for  which  he  claims 
the  extra  $200  was  not  needed,  but  was  used 
by  plaintiff  because  of  the  shorter  haul  and 
less  expense  to  do  so  rather  than  use  the 
dirt  from  the  high  places  on  the  grade,  a 
part  of  which  he  acknowledges  he  wasted. 

Since  the  commissioner,  who  under  order 
of  court  heard  and  reported  upon  the  evi- 
dence, and  the  chancellor  in  passing  upon 
the  exceptions  to  his  report  reached  the 
same  conclusions  as  we  have  upon  these  two 
questions  of  fact  we  do  not  deem  it  neces- 
sary to  set  out  the  evidence  here,  as  no  use- 
ful purpose  could  be  served  by  so  doing. 

Plaintiff  did  not  complete  the  grade  until 
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December  lOtli,  and  It  is, contended  bj  bis 
counsel  with  every  oTidence  of  Gonviction, 
but  without  citation  of  authority,  tliat  time 
is  not  of  the  essence  of  this  contract,  and 
tliat  he  is  excused  for  not  completing  it  with- 
in the  specified  time  and  entitled,  neverthe- 
less, to  the  larger  amount  he  was  to  receive 
had  he  completed  it  within  that  tlme^  be- 
cause of  an  epidemic  of  influenza  which 
made  It  impossible  for  him  to  procure  the 
necessary  labor.  That  bis  work  was  hinder- 
ed and  delayed  by  this  condition  which  de- 
veloped after  the  execution  of  the  contract 
is  thoroughly  established,  but  it  is  by  no 
means  satisfactorily  proven  that  the  comple- 
tion of  the  contract  wltliin  the  spedfled  time 
was  rendered  impossible  or  other  tban  more 
difficult  and  expensive. 

[2]  But  be  that  as  it  may,  it  is  very  clear 
that  in  so  far  as  the  payment  of  $1,500  rath- 
er than  $1,250  for  the  work  is  concerned, 
time  was  of  the  very  essence  of  the  contract, 
ijince  by  its  express  terms  plaintiCTs  rights 
to  and  deiendant's  liability  for  the  larger 
amount  was  conditioned  s(dely  upon  tbe  com- 
pletion of  the  worlk  witliin  the  spedfled 
time;  and  the  only  conceivable  purpose  of 
this  provision  was  to  entirely  relieve  defend- 
ant and  place  upon  plaintiff  absolute  re- 
sponsibility for  every  possible  delay  what- 
ever its  cause  so  far  as  the  Increased  pay  is 
^■oncerned.  Moreover,  the  facts  of  this  case 
do  not  fumisb  an  occasion  for  a  considera- 
tion of  the  authorities  as  to  what  unforeseen 
circumstances,  from  which  unavoidable  de- 
lay in  performance  results,  will  excuse  ac- 
ceptance and  payment  for  the  work  accord- 
ing to  contract,  since  defendant  accepted  tbe 
work  as  soon  as  It  was  completM  and  offer- 
ed to  i>ay  plaintiff  tlierefor  in  exact  accord- 
ance with  the  plain  and  unambiguous  terms 
of  the  contract  This  offer,  renewed  in  de- 
fendant's answer,  plaintiff  at  all  times  has 
refused  to  accept 

[3]  Narrowed  to  its  facts,  our  case  then  Is : 
May  unforeseen  circumstancesof  the  kind  de- 
scribed, or  any  other  for  that  matter,  which 
arise  within  the  stipulated  time  for  complet- 
ing tbe  contract,  and  an  acceptance  of  the 
work  thereafter  by  defntdant,  entitle  plaintiff 
to  compensation  otberwise  than  as  they  haVe 
agreed  without  reservation  or  exception  he 
shall  be  paid  in  case  of  delay?  That  this 
question  must  be  answered  aflSrmativdy  Is 
what  plaintiff  is  really  contending ;  but,  thus 
truly  stated,  neither  argument  nor  authority 
is  required  to  expose  the  apparent  fallacy  of 
tbe  contention. 

[41  Another  complaint  Is  that  tbe  court  err- 
ed in  allowing  interest  from  the  date  of  the 
Judgment,  rather  than  from  the  time  tbe 
work  was  accepted  by  defendant;  but  tills 
contention  is  without  merit,  since  at  tbe  time 
of  acceptance  defendant  offered  to  pay  plain- 
tiff the  full  amount  due  him,  which  he  re- 


fused to  accept  and  expressly  waived  a  legal 
tender. 

[S]  The  final  ground  urged  for  a  reversal 
is  that  while  the  court,  for  the  amount  ad- 
mitted to  be  due  him,  adjudged  plaintiff  a 
mecbanic's  lien,  which  be  had  perfected  in 
accordance  with  tbe  statutes,  upon  the  de- 
fendant's real  estate  improved  by  his  work, 
no  sale  of  same  was  ordered  to  satisfy  the 
lien  in  accordance  with  the  prayer  of  his  pe- 
tition. That  this  was  error,  but  due  to  in- 
advertence or  oversight  rather  than  design, 
is  at  once  apparent,  since  defendant  did  not 
upon  tbe  trial,  and  does  not  now,  deny  his 
rigbt  thereto,  which  clearly  and  undlsputedly 
appears  from  tbe  record.  This  was  but  a  cler- 
ical rather  than  a  Judicial  error  wbich  plain- 
tiff could  and  should  have  had  corrected  by 
motion  calling  tbe  court's  attention  to  it  be- 
fore praying  an  appeal,  and  which  tbe  court 
can  and  will  correct  upon  motion  at  any  time, 
if  the  defendant  fails  or  refuses  to  pay  the 
amount  adjudged  against  it,  which  it  has 
been  willing  and  offering  to  do  at  all  times 
since  the  work  was  accepted  but  wbldi  plain- 
tiff would  not  permit  it  to  do. 

Manifestly  the  Judgment  should  not  be  re- 
versed for  this  reason,  and,  the  other  reasons 
assigned  having  been  overruled,  It  is  af- 
firmed. 


SPARKS  V.  COMMONWEALTH. 
(Ooart  of  Appeals  of  Kentucky.    Dec.  9,  1921.) 

1.  Homioide  (3=9232,  236(1)  —  Evidence  held 
to  show  design,  and  that  death  resulted  from 
shots  fired  by  accused. 

In  a  prosecution  for  murder,  evidence  held 
ample  to  sliow  accused's  design  to  bring  about 
the  fight  which  resulted  In  the  death,  that  shots 
from  accused's  pistol  resulted  in  the  death,  and 
that  the  killing  was  premeditated. 

2.  Criminal  law  «=9l054(l)  —  Objections  to 
testimony  available  on  appeal  only  on  ex> 
eeptlon*. 

To  make  objections  to  testimony  available 
on  appeal,  exceptions  should  be  taken  to  the 
admission  of  the  testimony. 

3.  Criminal  law  ®=9l  168(2)  —  Witnesses  ie=» 
363(1) — ImpeaclMnent  of  character  witnesses 

by  particular  wrongful  acts  showing  Interest 
held  proper,  and  failure  to  limit  effeet  of  evi- 
dence held  not  prejudicial. 
CSv.  Code  Prac.  i  687,  prohibiting  impeach- 
ment by  evidence  of  specific  wrongful  act,  does' 
not  apply  to  circumstances  and  facts  which, 
when  developed,  will  disclose  interest,  motives, 
and  pr.ejudices  of  a  witness  enabling  the  jury  to 
properly  estimate  the  value  of  his  testimony, 
and  examination  of  accused's  character  wit- 
nesses relative  to  their  criminal  occupations 
and  indictments  against  them  to  show  motive 
and  existence  of  hostility,  without  limiting  the 
effect  of  such  evidence,  held  not  prejudicial,  in 
view  of  the  unimportance  of  the  testimony. 
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4.  CrimlMtd  law  «C3423(3)— Evidence  of  threat 
to  kill  by  meiAber  of  accused's  crowd  held 
admissible. 

In  a  prosecution  for  murder,  complaint  of 
tbe  admission  of  evidence  of  a  threat  by  one 
member  of  accused's  crowd,  made  in  accused's 
presence,  held  without  merit;  the  circumstanc- 
es tending  to  show  a  common  design  among  the 
crowd  to  commit  acts  that  were  in  fact  com- 
mitted and  resulted  in  the  death. 

5.  Homicide  <3=9 1 66 (3) —Defendant's  conduct 
toward  prosecutors  of  criminal  action  against 
associate  evidence  of  motive. 

In  a  prosecution  for  murder,  evidence, 
showing  that  warrants  and  indictments  were 
procured  by  a  member  of  deceased's  family 
against  one  of  accused's  crowd,  was  competent 
to  show  conduct  of  accused  toward  such  mem- 
ber in  seelcing  to  provoke  a  quarrel  shortly 
thereafter  as  an  indication  and  evidence  of  tbe 
motive  which  induced  tbe  fight  in  which  de- 
ceased  was  killed. 

6.  Homicide  ^=9285  —  Instruotlens  held  safll- 
dent. 

There  was  no  error  in  instructions  where 
the  jury  could  not  convict  accused  under  the 
instructions  for  murder  unless  they  believe 
from  the  evidence  that  he  did  the  shooting,  not 
in  sudden  heat  or  passion,  but  with  malice 
aforethought,  and  in  doing  the  shooting  he  did 
not  act  in  his  necessary  self-defense,  real  or 
to  him  apparent. 

Appeal  from  Circuit  Court,  Lawrence 
County. 

Richard  Sparks  was  convicted  of  miiidor, 
and  he  appeals.    Affirmed. 

C.  F.  See,  Jr.,  and  M".  S.  Bnrts,  botb  of 
Louisa,  for  appellant. 

Cbas.  I.  Dawson,  Atty.  Gen.,  and  Ttaos.  B. 
McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

MOORMAN',  J.  The  appeUant,  Richard 
Sparks,  .was  jointly  indicted  in  the  Elliott 
circuit  court  with  Wes  Sparks,  John  Auzier, 
and  Dan  Blevlns  for  the  murder  of  Mary 
Sparks.  The  indictment  charged  that  Rich- 
ard Sparks  shot  and  killed  Mary  Sparks, 
and  that  Wes  Sparks,  John  Auxier,  and  Dan 
Blevlns,  and  each  of  them<  did  with  malice 
aforethought,  being  present,  aid,  assist,  abet, 
and  encoura^  Richard  Sparks  In  the  shoot- 
ing and  killing  of  Mary  Sparks.  There  was  a 
trial  of  this  case  in  the  Ellllott  circuit  court 
that  resulted  In  a  hung  Jury,  and  thereupon 
on  motion  of  the  commonwealth  attorney  a 
change  of  venue  was  granted  to  the  Law- 
rence circuit  court  On  a  trial  In  the  Law- 
rence circuit  court  appellant  was  found  guil- 
ty, and  his  punishment  fixed  at  Imprison- 
ment for  life  in  the  penitentiary.  To  reverse 
that  Judgment  this  appeal  is  prosecuted. 

Mary  Sparks  at  the  time  of  her  death  was 
14  years  of  age,  and  resided  with  her  fa- 


ther, Wes  Sparks,  referred  to  In  the  record 
as  old  Wes,  or  Wes  Sparks,  Sr.,  on  Wallow 
Hole  In  Elliott  county.  On  June  5, 1921,  when 
she  lost  her-  life,  she.  In  company  with  her 
father,  a  man  67  years  of  age,  her  mother, 
who  was  42  years  of  age,  her  sister  Ella 
and  brothers  Dan,  Hugbey,  Mart,  and  John, 
attended  the  Wallow  Hole  Baptist  Church, 
three  miles  from  their  home.  They  all  walk- 
ed except  Mart.  On  the  same  day  Rldiard 
Sparks  with  his  father,  known  in  the  record 
as  little  Wes,  or  Wes  Sjwrks,  Jr.,  went  to 
church,  but  they  with  John  Auxier,  Dan 
Blevlns,  Jim  Barker,  and  others  remained 
outside  the  church,  and  did  not  attend  the 
services.  At  the  conclusion  of  the  service 
old  Wes  and  his  family  started  home  and 
when  they  had  gone  some  distance  on  their 
way  a  fight  started  between  old  Wes  and 
little  Wes,  In  which  some  of  the  members  of 
their  respective  families  and  clans  Joined, 
and  during  which  Mary  Sparks  and  her 
brother  Dan  were  killed. 

The  evidence  shows  that  Dan  Sparks  in 
tbe  preceding  March  had  caused  warrants  of 
arrest  to  be  Issued  for  little  Wes,  and  had  as- 
sisted In  breaking  up  a  moonshine  etUl  on 
one  of  little  Wes'  farms.  It  further  ap- 
pears that  about  the  same  time  he  had  caus- 
ed little  Wes  to  be  indicted  in  the  Elliott 
circuit  court  for  moonshinlng,  and  that  at 
the  time  of  this  trial  there  were  many  slml% 
lar  indictments  pending  In  Elliott  county 
against  tbe  witnesses  for  the  defense  and 
those  who  appear  to  have  been  retainers  of 
litUe  Wes. 

It  is  dearly  inferable  from  the  evidence 
that  Richard  Sparks  and  those  with  whom 
he  was  Jointly  indicted.  Including  others  who 
gathered  outside  the  church,  felt  bitterly  to- 
ward old  Wes  and  his  son  Dan.  There  was 
testimony  to  the  efl'ect  that  while  old  Wes 
and  his  family  were  in  church  Jim  Barker 
announced  to  the  crowd  outside,  many  of 
whom  had  been  drinking,  that  be  was  going 
to  kill  Dan  Sparks  b^ore  dark,  and  little 
Wes  said  to  him,  "to  go  ahead ;  that  he  was 
with  him."  When  old  Wes  and  his  family 
left  the  chiurch  Baiter  accosted  Dan  Sparks, 
and  Inquired  whether  he  had  a  pistol.  To 
this  inquiry  Dan  indicated  tbat  he  did  not 
have  a  pistol.  These  circumstances,  with 
others  shown  In  the  record,  clearly  Indicated 
the  imminence  of  a  general  fight  between  tbe 
two  factions,  in  anticipation  of  whlvjb  ^b- 
itha,  the  wife  of  old  Wes,  shortly  after 
leaving  the  church,  armed  herself  with  a 
large  stick,  which  she  used  effectively  after 
the  fight  started. 

Old  Wes'  crowd  had  proceeded  along  the 
public  road  towards  home  for  some  distance, 
when  appellant  rode  his  mule  through  or 
by  the  crowd,  using  profane  language  and  In- 
quiring whether  any  one  would  Indict  him 
for  so  doing,  or  whether  any  one  would  pull 


$=»For  other  casM  see  earns  topic  and  KBY-MCMBBR  In  all  Key-Numbsred  Disesta  aad  Indezea 
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blm  off  his  mnia  After  riding  throngh  the 
crowd  In  that  belligerent  manner,  he  stopped 
and  waited  until  old  Wea'  crowd  passed  him, 
and  then  again  rode  by  them,  making  the 
same  provocative  remarks.  He  did  this 
three  times,  according  to  the  testimony  of  the 
witnesses  for  the  commonwealth,  and  then 
little  Wes  came  up  on  his  mule,  and  alight- 
ing therefrom,  said  to  old  Wes: 

"You  and  your  boya  ain't  treated  me  and 
mine  right,  and  I  aim  to  kill  the  last  God  damn- 
ed one  of  you." 

At  the  same  time  he  drew  two  rocks  from 


gin  and  cause  of  the  fight  was  that  after 
Richard  Sparks  had  pa'Ssed  by  old  Wes' 
crowd  In  the  road  and  made  a  remark  to  the 
effect  that  he  would  like  to  see  some  one 
pull  him  off  his  horse,  old  Wes  approached 
Richard  with  a  knife  In  bis  hand,  whereupon 
little  Wes  alighted  from  his  mule  and  in- 
tercepted old  Wes  and  told  him  that  he 
would  not  permit  talm  to  do  any  yiolence  to 
his  son  Richard,  and  thereupon  old  Wes  and 
his  wife  made  an  attack  on  little  Wes,  and 
knocked  him  down,  and  after  he  was  down 
old  Wes  stabbed  him.  A  significant  omission 
in  the  testimony  tor  appellant  Is  that  none 
his  pocket  and  threw  them  at  old  Wes,  who  j  of  his  Witnesses  saw  any  shots  fired,  and 
avoided  them,  and  who  with  the  assistance  i  while  the  shooting  was  going  on  none  of 
of  his  wife  succeeded  in  knocking  or  throw- 1  them  looked  to  see  who  was  shooting,  but  dl- 
Ing  little  Wes  to  the  ground.  I  rected  their  attention  to  old  Wes  and  little 

About  the  time  that  little  Wea  and  old ,  Wes.  Some  of  them  say  that  their  range 
Wes  became  engaged  in  the  fight  five  or  six  of  vision  was  obstructed,  and  for  tbat  rea- 
shots  were  fired,  and,  according  to  the  tes-  son  tbey  did  not  attraapt  to  see  who  fired 
timony  of  several  of  the  witnesses,  at  least   the  shots. 

two  of  those  shots  were  fired  by  the  appel-  i  [1]  But  the  evidence  Is  ample  and  also  coo* 
lant,  Richard  Sparks.  The  testimony  for  vindng  as  to  the  apipeUttnt's  culpability  and 
the  commonwealth  shows  that  when  the  his  design  and  purpose  to  bring  about  the 
fighting  began  Sfary  Sparks  was  standing  fight,  which  resulted  In  the  death  of  the 
with  her  hand  on  the  shoulder  of  her  brother  murdered  girl.  Indeed,  there  is  ample  evl- 
Dan;  that  Richard  Sparks  was  standing  be-  dence  of  a  common  purpose  and  design  on 
hind  them,  and  fired  at  them,  and  that  Jim  the  part  of  appellant  and  those  who  were 
Barker  was  standing  ratber«to  the  front,  i  with  him  outside  the  church  to  provoke  Just 
though  out  of  the  range  of  Ricliard  Sparks'  such  a  difficulty  aa  arose,  and  it  is  readily 
bullets,  and  that  he  also  fired.  Mary  Sparks  conceivable  that  it  was  In  furtherance  of  that 
was  struck  by  a  bullet  beneath  her  shoulder,  purpose  that  appellant  indulged  in  the  provo- 
and  Dan  received  a  fatal  wound  in  the  neck  cative  conduct  immediately  preceding  the 
under  the  chin.  So  far  as  the  evidence  fight  The  record  disclosed  ample  evidence 
shows,  neither  Dan  nor  Mary  moved  or  to  Justify  the  jury  in  believing  that  the  shots 
changed  positions  during  the  time  that  the  which  resulted  in  the  death  of  this  young 
shots  were  being  fired,  and  it  appears  there-  girl  proceeded  from  the  pistol  of  appellant, 
fore  that  the  bullet  which  struck  "Mary  and  that  the  shooting  and  killing  of  Mary 
Sparks  could  not  have  proceeded  tiom  the  Sparks  was  a  premeditated  and  willful  act 
pistol  that  Jim  Barker  was  using,  but  must  on  Ms  part.  Unless,  therefore,  there  was 
have  come  from  a  point  behind  her  where  some  error  committed  on  the  trial  of  the  case 
Richard  Sitarks  was  seen  firing  in  her  Im-   that  was  prejudicial  to  the  rights  of  the 


mediate  direction. 

The  appellant's  evidence   trads   to  show 
that  Blchard  Sparks  did  not  have  a  revolver 


appellant,  the  Judgment  must  be  affirmed. 

[2]  The  first  and  main  ground  on  which  a 
reversal  is  sought  is  that  of  the  admission  of 


on  that  occasion,  and,  although  there  is  no  alleged  Incompetent  testimony,  in  connection 


evidence  in  the  record  exc^t  that  introduced 
by  the  commonwealth  to  show  that  Jim 
Barker  did  any  shooting,  it  is  Intimated 
in  the  testimony  of  the  witnesses  for  appel- 


with  which  it  is  charged  that  the  prosecuting 
attorney  made  improper  and  prejudicial  re- 
marks before  the  Jury,  Much  of  the  testi- 
mony of  which  appellant  complains  was  ad- 


lant  that  Barker  did  all  the  shooting,  and  [  mitted  without  objection  on  his  part,  or,  U 
be  alone  is  responsible  for  the  death  of  Mary  ;  objected  to,  no  exceptions  to  its  admission 
Sparks.  These  insinuations,  however,  are  were  reserved.  In  some  Instances  objections 
incredible  in  the  light  of  the  preponderance '  w»e  made,  but  the  record  shows  no  raUng 
»f  the  testimony  and  the  circumstances  |  thereon  nor  any  exceptions  thereto.  As  to 
shown  to  exist.    Mrs.  Bond,  the  wife  of  the  the  latter  testimony,  even  if  it  was  improper. 


minister  who  conducted  the  services  that 
day,  saw  appellant  shooting  from  the  rear 
of  the  murdered  girl,  as  did  Lula  Smith, 
and   it  is  shown  that  after  Mary   Sparks 


its  competency  and  relevancy  cannot  now  be 
questioned,  for  it  has  been  uniformly  held  by 
this  court  that,  where  an  objection  is  made 
to  a  question  or  an  answer,  and  the  court 


and  her  brother  Dan  had  fallen  Richard  'does  not  rule  on  It.  the  objection  should  be 
Sparks  turned  and  advanced  on  old  Wes '  treated  as  overruled,  and  to  make  the  object 
with  a  idstol,  but  was  restrained  from  |  tion  available  on  appeal  an  exception  should 
shooting  by  EUa  Sparks  and  Mart  Sparks,  '  be  taken  to  the  admission  of  the  testimony. 
the  children  of  old  Wes.  ,  Games  v.  Com.,  146  Ky.  425,  142  S.  W.  723 ; 

The  testim<my  for  appellant  as  to  the  ori-  ,ldle  v.  Com.,  148  Ky.  618, 14T  S.  W.  881. 
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In  Ulrldi  T.  Com.,  181  Ky.  510,  205  S.  W. 
586,  this  court  said: 

"It  is  a  thoroughly  well-settled  rule  of  prac- 
tice that  an  appellant  cannot,  upon  appeal, 
complain  of  the  admission  of  testimony  to 
which  he  did  not  object  upon  the  trial;  and, 
,  although  the  court  may  have  admitted  the  tes- 
timony over  appellant's  objection,  he  cannot 
complain  nnleas  he  then  excepted  to  the  mlins 
of  the  court.  Dalton  t.  Dalton.  146  Ky.  18; 
McGce  y.  Vanover,  148  Ky.  737;  Fish  v. 
AVeleh's  Adm'r,  15"  Ky.  lY;  Harris  v.  Com., 
163  Ky.  781." 

It  will  be  observed  from  tbe  langnage 
quoted  and  an  examination  of  the  dedslonB 
dted  that  testimony  Improperly  admitted 
over  the  objection  of  the  complaining  party, 
if  not  excepted  to  at  the  time  of  its  admis- 
sion. Is  not  available  as  error  on  appeal, 
and  cannot  be  considered  as  a  gronnd  for 
reversing  the  judgment  However,  under  the 
facts  of  this  case,  it  was  not  error  to  admit 
the  testimony  referred  to,  as  will  be  observed 
later  in  the  discussion  of  similar  testlmcmy, 
to  the  admission  of  which  exceptions  wore 
reserved  by  appellant. 

[8]  The  appellant  complains  of  tbe  follow- 
ing cross-examination  of  Dave  Fraley: 

"Q.  Where  do  you  live?  A.  On  Wallow  Hole, 
Elliott  county.  Q.  What  do  you  do  for  a  liv- 
ing? A.  Farm.  Q.  Is  it  not  a  fact  that  your 
chief  occupation  for  the  last  two  years  has 
been  moonshining?  A.  No,  sir.  Q.  Are  you 
not  indicted  in  the  Elliott  circuit  court  in  eight 
cases?  Q.  Were  you  not  c(»iTicted  and  served 
a  term  in  prison?  A.  Never  was  in  Elliott 
county." 

And  of  the  cross-examination  of  Bnel 
Lyons  as  follows: 

"Q.  Who  did  you  hear  say  that  Uncle  Wes' 
reputation  is  bad?    A.  1  could  not  say." 

'  When  this  question  was  repeated  witness 
replied,  "Harry  Evans,"  and  thereupon  the 
commonwealth  attorney  asked,  "Is  he  an- 
other moonshiner?" 

Complaint  is  also  made  of  the  examination 
of  John  Barker  and  the  statement  made  by 
the  commonwealth  attorney  In  connection 
therewith  as  follows: 

"Q.  How  is  your  reputation  up  there;  is  it 
not  a  fact  that  you  were  indicted  in  Elliott 
county  for  moonshining?" 

— and  upon  the  court's  suatalnlng  an  objec- 
tion to  the  qnestlon  the  commonwealth  at- 
torney said: 

"We  will  show  he  is  in  for  moonshlifng  and 
whisky  dealing." 

To  the  questions  and  answers  referred  to 
appellant  reserved  exceptions,  and  it  la  now 
contended  that  this  testimony  and  tbe  con- 
duct of  tbe  commonwealtb  attorney  in  elicit- 
ing it  were  prejudicial  to  the  rights  of  ap- 
pellant, in  that  it  was  an  attempt  to  impeach 
the  credibility  of  the  witnesses  by  proof  of 


lyirtlcular  wrongful  acts,  and  therefore  Id 
itoIatioD  of  section  69T  of  the  Civil  Code; 
In  support  of  this  contention  appellant 
relies  upon  a  number  of  decisions  of  this 
court,  among  which  are  Ashcraft  v.  Com..  «0 
S.  W.  S31,  22  Ky.  Law  Sep.  1542;  Brittcm  t. 
Com.,  123  Ky.  4U,  96  S.  W.  556,  29  Ky.  I.nw 
Rep.  867;  Shipp  t.  Com.,  124  Ky.  643,  99  S. 
W.  945,  30  Ky.  Law  Rep.  904,  10  L.  B.  A. 
(X.  S.)  335 ;  Oary  v.  Com.,  163  Ky.  48,  17.? 
S.  W.  171;  Logan,  etc,  t.  Com.,  174  Ky.  80, 
191  S.  W.  676. 

It  is  unnecessary  to  analyze  each  of  these 
decisions.  Undoubtedly  they  bold,  as,  indeed, 
it  is  provided  in  section  597  of  the  Civil 
Code,  that  a  witness  cannot  be  impeached  by 
evidence  of  a  particular  wrongful  act,  exc^>t 
that  It  may  be  shown  by  the  examinatloa  of 
a  witness  or  the  record  of  a  Judgment  that 
he  has  been  convicted  of  a  felony.  However, 
neither  the  Code  provlBion  nor  tbe  line  of 
cases  dted  exempts  a  witness  from  interro- 
gation in  regard  to  circumstances  and  facts 
which,  when  developed,  will  disclose  his  in- 
terest in  tbe  controversy,  his  motives  and 
prejudices,  with  the  view  of  enabling  the  Jury 
to  place  a  proper  estimate  on  his  testimony. 
In  the  Clary  Case,  supra,  the  distinction 
between  Impeadiing  a  witness  and  interro- 
gating him  with  a  view  of  disclosing  his  in- 
terest, motives,  and  prejudices  so  as  to  en- 
able the  jury  to  place  a  proper  estimate  on 
bis  testimony  is  clearly  recognised. 

In  Com.  V.  Welch,  111  Ky.  530,  63  S.  W. 
984,  28  Ky.  Law  B^.  161,  it  was  said: 

"It  is  to  b«  observed  that  the  statute,  thus 
construed,  does  not  in  any  way  abridge  tbe 
common-law  right  of  cross-examination  except 
with  regard  to  tbe  matter  expressly  prohibited. 
and  then  only  when  such  matter  is  introduced 
for  the  purpose  of  impeachment  or  attack.  He 
may  be  cross-examined  upon  collateral  facts 
to  test  his  recollection  (1  Oreenl.  'Br.,  S  449), 
but  his  answer  is  condusive,  and  cannot  be  con- 
tradicted, because  the  inquiry  is  collateral  to 
the  issue.  He  may  be  examined  as  to  matters 
showing  bias,  hostility,  and  interest  (Id.,  |  450; 
Best,  Ev.  I  325) ;  aiid  upon  such  questions,  as 
they  are  not  collateral,  but  material,  he  may 
be  contradicted.  He  cannot  be  compelled  to 
answer  as  to  facts  which  would  expose  him  to 
a  criminal  charge  (1  Greenl.  Bv.  {  4S1);  nor 
under  the  statute  may  be  he  required  to  give 
evidence  of  particular  wrongful  acts  (that  is 
to  say,  criminal  acts),  except  as  permitted  by 
the  statutory  exceptions  to  the  statutory  pro- 
hibition. As  matter  of  coarse,  particular 
wrongful  acts  (that  is,  crimes)  committed  by 
a  witness  may  be  shown,  where  such  crimes 
are  relevant  to  tbe  issue  in  the  case,  without 
regard  to  the  question  whether  they  affect  the 
character  of  the  witness.  It  may  be  assumed 
that  such  oCTenses  may  be  shown  by  the  wit- 
ness himself  in  cases  where  he  is  not  protected 
by  some  other  rule  of  evidence,  when  snch  of- 
fenses are  material  to  the  issue  in  the  case 
on  trial.  And  we  have  held,  in  the  recent 
case  of  Abbott  v.  Com.,  23  R.  226,  62  S.  W.  716. 
that  even  upon  a  trial  for  murder  the  commia- 
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8i«a  «f  aaother  murder  ndght  be  shown,  be- 
cause it  tended  to  establish  the  motive  of  the 
crime  for  which  the  accused  was  on  trial;  and 
so  in  Martin  v.  Com.,  93  Ky.  198  (14  R.  96), 
19  8.  W.  680.  He  may  be  interrogated  as  to  his 
life  and  his  ^sociates,  just  as  he  could  without 
the  statutes,  within  the  same  reasonable  lim- 
its of  time,  except  where  the  general  rule  as 
to  sudi  Interrogation  is  in  cm^ict  with  the  let- 
ter of  the  statute."  , 

Conformable  to  the  rollng  In  the  Welch 
Case,  Bupra,  this  court  has  r^eatedly  held 
that  motives  may  be  shown  by  a  state  of 
facts  conducing  to  make  ont  a  distinct  and 
separate  offense.  The  essential  requirement 
as  to  the  admissibility  of  such  evidence  is 
that  it  reflects  the  feelings,  prejudices,  inter- 
ests and  motives  of  the  witness,  and  thereby 
enables  the  jury  to  properly  estimate  the 
valne  of  his  testimony.  Means  v.  Meauz,  81 
Ky.  476;  Bakor  v.  Com.,  106  Ky.  212,  50  S. 
W.  54,  20  Ky.  law  Rep.  17T8;  Ball  v. 
Com.,  125  Ky.  601,  101  S.  W.  956,  31  Ky. 
Law  Rep.  188 ;  Watkins  v.  Com.,  149  Ky.  26, 
147  S.  W.  947. 

While  it  is  ordinarily  the  duty  of  the  court 
to  admonish  the  jury  at  the  time  of  the  in- 
troductipn  of  such  evidence  that  It  is  ad- 
mitted for  the  purpose  of  showing,  if  it  doea 
show,  the  state  of  feeling  of  the  witness, 
under  the  facts  in  this  case,  and  in  view  of 
the  unimportance  of  the  testimony  of  the 
witnesses  so  examined,  we  do  not  regard  tbo 
falliare  to  give  such  an  admonition  with  re- 
spect to  the  evidence  in  question  as  prejudi- 
flal  error.  Tlie  better  practice  would  liave 
been  for  the  court  to  have  admonished  the 
jury  at  the  tiuie  that  the  purpose  of  this 
testimony  was  to  show  the  motives  and  feel- 
ing of  the  witnesses.  %ut  these  witnesses 
were  not  testifying  on  a  material  point  in 
the  casfe  They  were  character  witnesses,  in- 
troduced to  discredit  old  Wee  Sparks,  who 
liad  not  testified  tliat  he  saw  the  shooting  or 
to  any  material  fact  conductng  to  prove  ap- 
pellant's guilt  In  these  circumstances,  it  is 
not  considered  that  the  failure  to  admonish 
the  jury  as  to  the  purpose  of  the  examina- 
tion violated  any  substantial  right  of  appel- 
lant. Moreover,  the  natural  and  obvious  pur- 
pose of  the  testimony  was  to  show  the  mo- 
tives for  and  the  existence  of  hostility  oa 
the  pert  of  the  witnesses,  which  affected 
their  eredlbillty  on  a  point  not  material  to 
the  main  issue  in  tite  case.  It  follows  that 
the  admission  of  the  testimony  without  sudi 
an  admonition  was  not  prejudicial.  Chllders 
<-.  Com.,  161  Ky.  440,  171  8.  W.  148. 

[4]  The  testimony  as  to  the  conversation  be- 
tween Jim  Barker  and  little  Wes,  in  which 
the  former  stated  that  he  intended  to  kill 
Dan  Sxnrks  t>efore  dark  and  the  latter  en- 
couraged Ills  expressed  purpose,  is  com- 
plained Of.  It  is  said  that  It  was  not  shown 
that  Rlclmrd  Sparks  heard  the  courersatiou, 


or  that  there  was  ever  any  exiMicssion  of 
malice  against  Mary  Sparks,  and  therefore 
the  testimony  was  inadraissible  as  to  Ridi- 
ard.  Neither  of  the  objections  stated  is  valid 
in  view  of  the  established  facts.  Tte  record 
is  not  deficient  in  evidence  of  a  common  pur- 
pose or  design  on  the  part  of  those  outside 
the  church,  including  appellant,  to  provoke  a 
quarrel  and  a  fight  with  the  family  of  old 
Wes  Sparks.  The  treatment  of  Dan  Sparks 
by  appellant  some  weeks  before  the  killing, 
the  acts  and  statements  of  little  Wes'  crowd 
outside  the  church  on  the  day  of  the  killing, 
the  accosting  of  Dan  Sparks  by  Jim  Barker 
as  he  left  the  church,  and  the  actions  of  ap- 
pellant iuunediately  preceding  the  fight,  when 
considered  in  connection  with  other  circum- 
stances shown  in  the  record,  constituted  ad- 
missible evidence  to  be  considered  by  the 
Jury  as  tmdlng  to  sliow  a  common  design 
and  purpose  among  those  who  were  gathered 
outside  the  diurch,  including  appellant,  to 
commit  the  acts  that  were  in  fact  conunitted 
and  resulted  in  the  death  of  this  yotmg  girl. 

Nor  is  this  testimony  lacking  in  malice  and 
felonious  intent  toward  Mary  Sparks  wften 
considered  in  the  light  of  other  and  subse- 
quent developments.  The  pathetic  figure  of 
this  young  girl,  with  her  band  resting  upon 
the  shoulder  of  her  elder  brother,  might 
well  have  arrested  one  less  malicious  than 
ai^)ellant  And  without  ascribing  to  appel- 
lant any  preconceived  purpose  of  murder- 
ing her,  but  giving  to  him  the  benefit  of 
every  doubt,  and  assuming  that  his  only  pre- 
determination was  to  destroy  her  brother, 
nevertheless  one  cannot  read  ttie  record  of 
the  killing  and  escape  the  conviction  that  ap- 
pellant Intended,  if  it  was  necessary  so  to  do 
in  accompUsblng  his  purpose,  to  kill  tl^is  ft- 
nocent  girl.  The  testimony  was  therefore 
competent  as  tending  to  show  malice  towards 
her  and  its  source,  as  well  as  his  purpose  in 
the  accomplishment  of  which  he  committed 
the'  murder  of  which  he  has  been  found 
guilty. 

[5]  It  was  also  competent  to  prove  against 
appellant  the  warrants  and  Indictments  pro- 
cured by  Dan  Sparks  against  little  Wes,  and 
to  show  the  conduct  of  appellant  toward  Dan 
Sparks  in  seeking  to  provoke  a  quarrel  short- 
ly thereafter  as  an  Indication  and  evidence 
at  the  motive  wtil<di  induced  the  fight  In 
which  Mary  Sparks  lost  her  life.  That  evi- 
dence, coupled  with  the  statements  made  by 
appellant  immediately  before  the  fight  l>egan, 
and  the  statement  of  little  Wes  to  <Hd  Wes  as 
detailed  by  the  commonwealth's  witnesses, 
showed  the  motive  for  provoking  the  fight 
and  for  the  shooting  of  Mary  Sparks.  Ball 
V.  Com.,  125  Ky.  601,  101  S.  W.  956,  31  Ky. 
Law  Rep.  188. 

[I]  Nor  can  we  concur  in  the  secondary 
contention  of  appellant,  that  of  alleged  de- 
fects in  the  instructions  fiiren.   The  Instruc- 
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tlons  correctly  sxtbrnltted  to  thA  Jnry  tbe  law 
of  the  case.-  The  jury  could  not  convict  ap- 
pellant o(  murder  under  the  Instructions, 
unlesa  they-  believed  from  the  evidence  that 
he  did  die  shooting,  not  in  sudden  heat  or 
passion,  but  with  malice  aforethought,  and 
in  doing  it  he  did  not  act  in  Jiis  necessary 
self-defense,  real  or  to  him  apparent.  There 
was  abundant  evidence  to  warrant  the  ver- 
dict of  conviction.  The  jury  heard  the  wit- 
nesses, considered  and  weighed  their  testi- 
mony, and  under  proper  instructions  ren- 
dered the  verdict.  There  Is  no  valid  ground 
for  setting  aside  its  finding.  The  Judgment 
is  therefore  aflSrmed. 


MONARCH    OIL  &  GAS  CO.  V.  HUNT. 

(Court   of    Appeals    of    Kentucky.     Dec.   16, 
1»21.) 

1.  MiMS  and  mlaerate  (8=»7&(5)->Faltiire  Ur 
oommence  oil  well  within  prescrlbad  timo 
held  not  ground  for  forfeiture  where  rental* 
paid  and  accepted  thereafter  until  well  com- 
menced and  oil  discovered. 

Under  a  provision  in  an  oil  lease  that  all 
obligations  should  cease  if  well  was  not  com- 
menced within  three  months  unless  lessee 
elected  to  pay  $1  per  acre  each  .year  until 
a  well  was  drilled  on  the  premises,  there  was 
no  ground  for  forfeiture,  where  the  well  was 
not  commenced  within  three  months,  whjere 
rentals  were  paid  and  accepted  thereafter  until 
a  well  was  commenced  and  oil  discovered. 

2.  Mines  and  ninerals  «=>77— Leavino  oil  er 
oas  well  for  an  unreasonable  time  amounts 
to  abandonment,  and  a  year  Is  unreasonable. 

^  If,  after  drilling  a  well  In  which  there 
.is  oil  or  gas,  the  lessee  goes  away  and  leaves 
it  for  an  unreasonable  time  without  an  effort 
to  further  develop  the  lease  or  market  the  oil, 
it  will  amount  to  an  abandonment  of  the  lease, 
BiilesB  it  Is  kept  in  force  by  the  payment  of 
rentals  or  in  some  other  way,  and  a  court  of 
equity  will  relieve  the  lessee  from  the  contract 
and  cancel  it  as  a  cloud  on  the  title,  and  a  year 
is  an  unreasonable  time  to  delay  development. 

Appeal  from  Circuit  Court,  Allen  County. 

Action  by  T.  3.  Hunt  against  the  Monarch 
Oil  &  Gas  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Dufttn,  Vance  &  Duffin,  of  Louisville,  and 
Denhardt  &  Huntsman,  <a  BoiwUng  Oreen, 
for  appellant. 

Francis  R.  Ooad  and  Harper  &  Denton, 
all  of  Scottsville,  and  Bradbum  &  Harlln, 
of  Bowling  Green,  for  aiq;)ellee. 

SAMPSON,  J.  [1]  To  the  usual  terms  of 
a  printed  oil  and  gas  lease  appellee  Hunt 
and  the  appellant  Monarch  Oil  &  Gas  Com- 
any  added  the  following  paragraph: 


"In  case  no  well  or  prospect  hole  be  com- 
menced by  said  second  party  on  said  prem- 
ises within  three  months  of  date  thereon,  all 
rights  and  obligations  secured  nnder  this  con- 
tract shall  cease,  unless  the  said  second  party 
shall  elect  to  continue  this  lease  tin  force  from 
year  to  year  by  paying  an  annual  rental  of 
$1.00  per  acre  for  all  said  premises,  or  audi 
portion  thereof  as  may  be  designated  by  said 
second  party,  until  a  well  Is  drilled  on  said 
premises.  Said  rentals  shall  be  paid  quarterly 
in  advance  by  deposit  to  the  credit  of  the  first 
part  in  the  First  National  Bank  of  Scotts- 
ville, Kentucky"— and  made  it  a  part  of  theii 
contract. 

No  well  was  commenced  on  the  lease  with- 
in the  three  months  given  for  that  purpose, 
but  the  rental  $103  was  regularly  paid  each 
quarter  until  October,  1918,  when  a  well  was 
commenced  on  the  premises  before  the  quar- 
terly rentals  were  due  in  that  month.  Both 
that  and  a  second  well  were  completed  be- 
fore the  end  of  the  year,  each  containing  a 
showing  of  oil.  While  tanks  were  erected 
on  the  premises,  no  pumping  apparatus  or 
pipe  line  was  connected  with  the  wells  or 
either  of  them.  It  does  not  satisfactorily 
appear  that  the  wells  were  of  su£5clent  <Al 
producing  capacity  to  pay  to  operate  them. 

Nothing  more  was  done  by  the  lessee  com- 
pany to  develop  the  lease  or  produce  oil  or 
gas  therefrom,  and  the  drilling  machinery 
was  removed  to  another  lease  where  wells 
were  drilled.  After  a  year's  delay  on  the 
part  of  the  lessee  company,  the  lessor  brought 
this  action  against  the  lessee  charging  that 
the  company  had  abandoned  the, lease,  bad 
violated  the  terms  of  the  lease  contract  and 
had  failed  to  pay  rentals  due  nnder  said 
lease,  and  prayed  an  annulment  of  the  lease 
as  a  cloud  on  his  title!  The  appellant  com- 
pany defended  upon  the  grounds  that  it 
had  expended  large  sums  of  money  in  an  at- 
tempt to  develop  the  lea.-^e  and  had  devel- 
oped it  and  had  not  abandoned  it,  but  was 
only  waiting  for  eo  opportunity  to  market 
Its  oil.  The  pipe  line  was  near  at  hand,  Imt 
not  connected  with  that  lease  nor  immediate 
production.  It  appears  that  the  lessor  at 
different  times  besought  the  lessee  company 
and  its  agents  to  proceed  with  the  develop- 
ment of  the  lease,  and  also  asked  for  rentals 
until  the  lease  was  derelc^ied  to  the  extent 
of  paying  royalties,  but  was  refused  both. 
He  did  not,  however,  give  the  leasee  notice 
that  be  would  not  again  receive  rentals  for 
an  extension  of  the  lease  term  and  would 
require  development  of  the  leasehold.  l%e 
only  forfeiting  clause  In  the  lease  provide 
that  If  no  well  Is  commenced  on  the  premises 
within  three  months  from  date  of  the  writ- 
ing, all  rights  and  obligations  then  in  force 
Shall  cease  unless  rentals  were  paid  as  there 
stipulated.  While  a  well  was  not  commenced 
the  rentals  were  paid  and  accepted.     Hence 
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there  could  be  no  forfeiture  of  the  lease  on 
that  gronnd.  SatterfieM  v.  Gallowar,  193 
Ky.  26,  234  S.  W.  448;  Keis  et  al.  v.  Wll- 
Hams  et  al.,  180  Ky.  S96,  228  S.  W.  40;  Key- 
stone Gas  Go.  V.  Salisbury  et  al.,  192  Ky. 
643,  284  S.  W.  290. 

[JJ  We  have,  however,  held  that  the  mere 
sinking  of  a  well  without  development  and 
the  payment  of  royalties  will  not-  operate 
as  a  complete  satisfaction  of  all  rentals  and 
continue  the  lease  in  force  Indefinitely.  In 
the  case  of  Sugg  v.  Williams,  reported  In 
191  Ky.  189,  229  S.  W.  78,  we  said: 

"We  hare  written  that  where  a  lease  pro- 
vides for  the  completion  of  a  well  within  a 
specified  time  on  pain  of  forfeiture,  the  drill- 
ing of  a  well  into  the  oil  bearing  sands  will  be 
regarded  as  a  completion  of  a  well  for  the 
purpose  of  avoiding  the  forfeiture.  H.  H. 
Kies  V.  A.  Lee  Williams  et  al.,  190  K;.  696. 
Bat  as  the  lessors  are  entitled  either  to  royal- 
ties from  a  producing  well  or  to  rental  in 
lien  thereof,  it  seems  to  ns  that  the  drilling 
of  a  dry  [well]  will  not  be  regarded  as  a  com- 
pleted well,  so  as  to  relieve  the  lessee  of  the 
liability  thereafter  to  pay  rent.  Here  the  lease 
does  not  provide  that  it  shall  be  null  and  void 
on  the  lessee's  failure  to  complete  a  well  or 
pay  rent,  and  though  a  failure  in  these,  re- 
spects may  sometimes  be  considered  as  Effi- 
cient, if  unexplained,  to  support  the  charge  of 
abandonment,  ordinarily  no  forfeiture  will  be 
declared  in  the  absence  of  a  forfeiture  clause. 
Thornton's  The  Law  of  Oil  and  Gas,  {  180; 
.  Ohio  Valley  Oil  &  Gas  Co.  v.  Irvin  Develop- 
ment Co.  et  al.,  184  Ky.  617,  212  8.  W.  110. 
In  this  case  the  development  of  the  property 
was  not  the  sole  consideration.  'On  the  con- 
trary, the  lessees  paid  the  lessors  $1,000  in 
cash.  The  lessees  within  .one  year  drilled 
four  wells  into  the  oil  bearing  sands.  Twenty- 
one  days  after  the  beginning  of  the  second 
year,  they  tendered  the  rental  to  the  lessors. 
Even  If  the  language  of  the  lease  be  such  as 
to  imply  a  forfeiture,  none  will  be  declared  un- 
der the  drcnmstances  here  presented." 

Althou^  two  wells  were  drilled,  no  oO 
was  produced  or  royalties  or  rentals  paid. 
This  was  a  violation  of  the  spirit  and  terms 
of  the  lease  contract  which  contemplated  the 
payment  of  rentals  or  royalties  so  long  as 
the  lessee  continued  to  bold  the  premises. 

An  oil  well  from  which  no  oil  is  produced 
is,  as  to  the  lessor  waiting  for  royalties,  as 
no  well  at  all.  The  lease  is  a  cloud  upon 
his  title— a  burden  upon  the  estate.  Such 
a  contract  mtist  be  mutual  and  be  supported 
Dy  a  sufficient  consideration.  If  after  drill- 
ing a  well  In  which  there  la  oil  or  gas  the 
lessee  goes  away  and  leaves  It  for  an  unrea- 
sonable time  without  an  effort  to  further 
develop  the  lease  or  market  the  oil,  it  will 
amount  to  an  abandonment  of  the  lease  im- 
less  the  lease  is  kept  in  force  by  the  pay- 
ment of  rentals  or  in  some  other  way,  and 
a  court  of  equity  will  relieve  ttie  \essat  from 
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the  contract  «nd  cancel  It  Soaper  et  al.  v. 
King  et  al.,  167  Ky.  121,  180  S.  W.  46. 

The  facta  of  this  case  bring  it  within  that 
rule.  The  lessee  abandoned  the  lease  and 
took  away  its  machinery.  It  did  nothing  of 
consequence  on  the  lease  for  more  than  one 
year  after  drilling  In, the  wetls  before  the 
commencement  of  this  action.  This  was, 
under  the  facts  of  this  case,  an  unreasonable 
time  to  delay  the  development  of  tne  lease. 
The  oil  company  could  have  kept  the  lease 
contract  In  force  by  paying  the  stipulated 
rentals,  unless  the  lessor  had  notifled  it  to 
proceed  with  development  This  he  did  not 
do.  It  could  have  proceeded  with  the  pro- 
duction of  oil  from  the  wells  and  the  pay- 
ment of  royalties  and  avoided  an  annulment 
ol  the  lease,  but  the  oil  company  did  neither 
of  these  things  and  must  be  held  to  have 
abandoned  the  lease  contract. 

"Wao  chancellor  having  so  held,  the  judg- 
ment is  affirmed. 


LEXINGTON  &  E.  RY.  CO.  v.  SEXTON. 

(Court    of   Appeals    of   Kentncky.     Dec    9, 

1921.) 

1.  Appeal  aid  error  «=» 1 096 (3) -Errors '  re- 
NmI  on  ea  fermer  aptnal  not  coMMerad, 
ttioagh  let  referred  to  la  flrat  oplnloa,  ua- 
less  court  deoliaed  to  pass  oa  them. 

Errors  in  giving  and  refusing  instructions 
and  admitting  testimony  cannot  be  considered 
on  a  second  appeal,  where  the  same  instruc- 
tions were  given  and  refused  and  the  same 
testimony  admitted  at  the  trial  under  review 
in  the  former  opinion,  and  the  same  errors 
relied  on  on  such  appeal,  the  law  of  the  case 
rule  barring  not  only  all  questions  actually  de- 
termined on  the  first  appeal  but  all  those  in- 
volved in  or  which  could  have  been  presented 
under  the  record  therein,  though  not  referred 
to  in  the  first  opinioD;  bat  if  the  first  opinion 
showed  expressly,  on  its  face,  that  the  matters 
relied  on  subsequent  thereto  were  not  con- 
sidered or  determined  they  win  be  left  open 
and  not  affected  by  the  rule. 

2.  Appeal  and  error  €=>  1006(4)— Third  ver- 
dict for  plaintiff  not  disturbed. 

Third  verdict  for  a  passenger,  in  action 
for  personal  injuries,  held  not  disturbed  where 
not  flagrantly  against  the  weight  of  the  evi- 
dence. 

3.  Damages  <S=>f32(l4)— $1,800  held  not  ex- 
cessive for  chronic  conjunctivitis  of  eye. 

Verdict  for  $1,800  heti  not  excessive  for 
chronic  conjunctivitis  of  an  eye,  resulting  in 
constant  pain,  inflammation,  and  irritation,  and 
impairing  vision. 

4.  Appeal  and  error  €=» 1 043 (2) —Refusal  to 
require  cost  bond  from  nonresident  pJaintlff 
not  prejudicial,  where  plaintiff  recovered 
Judgment 

Since  cost  bonds  required  of  nonresident 
plamtiff  by  Civ.  Code  Prac.  %%  616,  619,  are 


^3>For  atba  oases  see  soma  topic  and  KBY-NUMBER  In  all  Key-Numbered  Dl(e«ta  and  Indexes 


Digitized  by  VjOOQ IC 


774 


286  SOUTHWESTEUN  REPOBTER 


(K7 


for  the  benefit  of  defendant  and  the  officers  of 
the  court,  the  latter's  refusal  to  require  a  cost 
bond  from  a  nonresident  plaintiff,  who  recov- 
rted  jud^ent,  did  not  so  materially  affect  the 
substantial  rights  of  defendant  as  to  authorize 
a  reversal. 

5.  Jury  $=>!  10 (6)— Defendant  faliinfl  to  move 
discharge  of  Jury  afior  dlscoveriag  rolatlMi- 
shlp  between  plaintiff  and  Juror's  wife  waived 
error. 

Defendant,  failing  to  move  for  the  dis- 
charge of  the  jury  after  discovering  that  the 
wife  of  one  of  the  jurors  was  remotely  related 
to  plaintiff,  waived  the  error,  if  any. 

Ai«i«al  from  Circuit  Conrt,  Breathitt 
County. 

Action  by  Eidna  Bobinson  Sexton,  by  bee 
statutory  guardian,  against  the  Lexington 
&  Eastern  Bailway  Company.  Judgment  tot 
plaintiff,  and  d^oidant  appeals.     Affirmed. 

B.  D,  Warfleld.  of  Louisville,  0.  H.  Pol- 
lard, of  Jackson,  and  Samuel  M.  Wilson,  of 
Lexington,  for  appellant 

J.  M.  McDuiiicl.  <if  Prf'att}  villo,  and  Hob- 
son  &  Hobson  and  Hazelrigg  &  Hazelrigg,  all 
of  Franlcfort,  tor  appellee. 

THOMAS,  J.  This  is  the  second  anneal  of 
this  case  and  is  the  third  verdict  returned 
ill  favor  of  plalntitC.  Upon  the  first  trial 
tiiere  vtrb  a  verdict  In  her  favor  of  |2G0, 
which  was  set  aside  by  consult  of  parties; 
a  second  trial  resulted  in  a  hung  Jury,  and 
upon  the  tliird  one  plaintiff  recovered  a  Judg- 
ment for  $5,000,  which  was  reversed  on  ap- 
peal to  this  court  in  an  opinion  reported  in 
180  Ky.  739,  216  S.  W.  86.  After  the  return 
of  the  case  there  was  another  verdict  for 
plaintiff  for  the  sum  of  $1,800,  and,  defend- 
ant's motion  for  a  new  trial  having  been 
overruled,  it  prosecutes  this  appeal. 

[1]  Many  alleged  errors  are  relied  on  for 
a  reversal  of  the  Judgment  appealed  from, 
but  the  former  opinion  forecloses  our  right 
to  consider  many  of  them,  under  the  "law 
of  the  case"  rule.  This  court  gives  a  broader 
application  to  that  rule  than  do  courts  of 
some  other  Jurisdictions.  We  hare  uniformly 
extended  It  so  as  to  bar  on  a  second  appeal, 
not  only  ail  questions  tliat  were  actually  de- 
termined on  the  first  one,  but  Ulsewise  all 
questions  which  were  Involved  in  the  first 
record  or  which  could  have  been  presented 
under  the  record  therein,  though  unnoticed 
und  though  no  reference  was  made  thereto  in 
the  first  opinion.  If,  however,  the  first  opin- 
ion showed  expressly  on  its  face  that  the 
matters  relied  on  subsequent  thereto  were 
not  considered  or  determined,  tliey  will  be 
left  open  and  not  affected  by  the  rule.  Laog- 
horn,  Johnson  &  Co.  v.  Wiley,  116  8.  W.  769; 
WaU's  Ex'r  v.  Dimmitt,  141  Ky.  715,  133  S. 
W.  768;  Harconrt  &  Co.  v.  Redmon,  149  Ky. 


1 612,  149  S.  W.  988;  Wheeler  r.  C,  N.  O.  & 
T.  P.  By.  Co.,  171  Ky.  436,  188  S.  W.  462; 
.  Bates  V.  City  of  MonticeUo,  173  Ky.  244,  190 
!  S.  W.  1074 ;  New  Bell  Jelilco  Coal  Co.  v.  Sow- 
jders,  162  Ky.  443.  172  S.  W.  914;  Louisville 
By.  Co.  r.  Osborne,  171  Ky.  348,  188  8.  W. 
419',  Borderland  Coal  Co.  v.  Kerns,  171  Ky. 
1 626,  188  S.  W.  783 ;  Chreste  v.  Louisville  Rail- 
way Co.,.173  Ky,  486,  191  8.  W.  265 ;  Consoll- 
datl(m  Goal  Co.  v.  Mo<Hre,  179  Ky.  293,  200  S. 
W.  458;  and  Schrodt's  Executor  v.  Scbrpdt, 
IS*)  Ky.  457,  -^r,  S.  \V.  l.'l.    Of  course.  tU«' 
rule  applies  only  where  the  issues  are  the 
same  and,  when  questions  of  evidoice  are 
involved,  where  the  evidence  is  substantially 
the  same,  and,  as  stated,  it  does  not  apply 
w^here  the  court  in  the  former  (pinion  ex- 
jpressly  declined  to  pass  upon  the  questl<Hi. 
Applying  the  rule  to  this  appeal,  the  al- 
leged errors  in  giving  and  refusing  Instruc- 
ti(His  cannot  t)e  considered  by  na,  although 
we  should   conclude   they  pooaessed  merit, 
for  the  same  instmctioiw  were  offered,  giv- 
en, and  refused  at  the  trial  which  was  under 
review  in  the  former  opinion  and  the  same 
errors  were  relied  on  then  as  now.     The 
same  is  true  with  reference  to  some  allied 
erroneous   testimony,    which   for  .the   same 
reason   we  are   without   authority   to  con- 
sider. 

{2,1]  The  sole  ground  for  reversing  the 
Judgment  on  the  former  appeal  was  thus 
stated  In  the  opinion: 

''The  evidence  in  behalf  of  appellee  ia  any- 
thing but  satisfactory,  yet  sufficient  to  take 
the  case  to  the  jury.  However,  the  verdict 
is  not  only  against  the  weight  of  the  evidence 
but  the  amount  awarded  is  so  excessive  that 
for  both  reasons  a  reversal  must  be  ordered." 

The  opinion  then  proceeds  with  a  brief 
resiimfi  of  the  testimony  heard  upon  the  trial 
as  relating  to  the  extent  of  injury  to  plain- 
tUTs  eye  and  whether  or  ndt  tt  was  perma- 
nent, and  from  the  evidence  we  concluded 
that  the  sise  of  the  verdict  (¥5,000)  indi- 
cated that  it  was  l>ased  upon  a  permanent 
injury,  and  that  the  weight  of  the  evidence 
was  to  the  contrary,  and  the  verdict  wa? 
therefore  excessive. 

At  the  next  trial,  In  which  the  Judgment 
appealed  from  was  rendered,  some  additional 
evidence  was  heard  upon  that  issue  from  wit- 
nesses introduced  by  both  plaintiff  and  de- 
fendant; and  whether  that  additional  testi- 
mony was  snfllelent  to  remove  the  grounds 
upon  which  the  former  Judgment  was  re- 
versed is  one  of  the  quesdona  presented  for 
our  determination  on  this  ai>peal.  Another 
one  is  whether  the  court  erred  in  refusing 
to  require  plaintiff  to  execute  Iwnd  for  cost 
\mAer  the  facts  presented,  and,  U  so,  whether 
defendant  1«  entitled  to  a  reversal  therefor. 

^nie  trial  reviewed  on  the  first  am)eal  was 
had  nearly  three  years  after  plaintiff  re- 
ceived her  injury,  and  the  negligence  rMed 
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on,  as  wen  as  the  condition  of  her  eye  up 
to  the  tltne  of  that  trlal,"vc]II  be  found  brleflr 
stated  in  our  former  oi^ion  referred  to, 
and  none  of  the  testimony  relating  thereto 
will  be  repeated  In  this  opinion.  The  trial 
■which  we  are  called  upon  to  review  on  this 
appeal  occurred  about  three  years  and  nine 
months  after  that  trial,  and  the  testimony 
upon  the  whole  shows  no  Improvement  in 
plaintiff's  eye,  but.  If  aoyttiing,-  It  has  grown 
steadily  worse;  and  some  of  the  additional 
six  medical  exi)erts  heard  upon  the  last  trial 
say  that,  according  to  their  oidnion,  the 
afaiction  of  her  eye  is  permanent.  We  are 
convinced  that  the  testimony  upon  the  whole 
is  sufficient  to  show  that  the  cinder  which 
flew  into  plaintiff's  eye  did  not  lodge  or 
p«ietrate  its  cornea,  but  lodged  in  the  inner 
lining  of  her  under  left  eyelid,  called  by  the 
physicians  conjunctiva,  and  tlint  the  in- 
flammation of  that  lining,  whkh  has  contin- 
ued  since  the  cinder  got  in  the  eye,  produced 
the  conjunctivitis  with  which  the  eye  has 
l>een  afflicted,  according  to  the  testimony, 
continuously  since  that. time;  There  is  some 
evidence  that  she  is  also  suffering  from  bleidi- 
aritls,  which  Is  an  inflammation  as  well 
as  thickening  of  the  margin  of  the  underlid 
of  her  left  eye.  At  least  three  of  the  newly 
introduced  medical  witnesses  stated,  In  8ul>' 
stance,  that,  from  a  history  of  the  case 
given  in  a  hypothetical  question  propounded 
to  them  (which  the  former  opinion  tadtiy 
approved),  it  was  their  opinion  that  the  pres- 
ent condition  of  plaintiff's  eye  was  attrlbor 
table  to  the  cinder  setting  into  it,  and  which 
forms  the  basis  of  her  eult 

Dr.  Trapp,  a  new  witness  Introduced  by 
defendant,  on  cross-examination,  said  that 
the  present  condition  of  plaintiff's  eye  was 
"usually  caused  by  a  gena  or  low  vitality," 
but  said  that  It  might  t)e  caused  by  an  In- 
Jury,  and  when  asked  whether  "It  may  fol- 
low an  Injury  from  a  cinder,"  answered, 
"Certainly." 

Dr.  Stncky.  another  new  witness  for  de- 
fendant, was  asked  on  cross-examination, 
"Well,  do  yoii  .«a.v  that  if  Hhp  lias  suffered 
constantly  for  six  years  and  still  suffers  that 
her  present  suffering  has  no  connection  with 
the  cinder?"  and  answered,  "If  She  has 
suffered  for  that  length  of  time,  and  the 
.other  ocular  conditions  verify  it,  it  might  be 
pOTmanent" 

Dr.  HcClure,  a  new  witness  Introduced  by 
plaintiff,  and  who  Is  a  specialist  In  the 
treatment  of  eyes,  expressed  doubts  whether 
the  present  condition  of  plaintifTs  eye  could 
be  cured,  and  that  he  thought  it  was  perma- 
nent He  said  that  plaintiff  was  not  suffer- 
ing with  trachoma,  but  with  chronic  con- 
junctivitis, "manifesting  Itself  in  a  general 
thickening  of  the  lining  of  the  lid,  from 
which  there  was  poured  out  purulent  se- 
cretion," or  a  pus  or  mucous  discharge  from 
the  lower  lid.    He  also  stated  that  from  the 
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history  of  the  case  the  condition  he  found 
,  could  have  been  produced  by  the  cinder,  and 
I  that,  "I  can  conceive  of  a  condition  that  the 
I  lid  cou  get  into  that  would  affect  the  vLsiou 
of  the  patient" 

Dr.  C.  A.  Jacobs,  an  optometrist  of  L4ma, 
Ohio,  to  whom  plaintiff  applied  for  glasses 
I  for  her  eyes,  was  introduced  for  the  first 
I  time  by  defendant  and  be  testlfled  that  he 
I  supplied  her  with  glasses  to  relieve  the  per- 
I  manent  condition  of  farsightedness.  He  dis- 
I  covered  at  the  time  no  condition  of  the  eye 
,  which  he  thought  resulted  from  the  cinder, 
but,  on  being  asked  in  a  hypothetical  ques- 
tion, incorporating  a  history  of  the  case, 
wh^er  the  condition  of  her  eye  could  have 
been  produced  b.v  the  cinder,  answered.  "I 
would  say  so."  The'iweponderance  of  the 
medical  testimony  is  to  the  effect  that  the 
present  condition  of  plaintiff's  eye  is  congen- 
ital, or  due  to  other  causes  than  the  cinder 
getting  Into  it;  but  we  are  not  prepared  to 
say  that  the  verdict  now  under  review  Is 
flagrantly  against  the  evidence  upon  the  issue 
as  to  whether  the  present  condition  of  the 
eye  was  produced  by  the  cinder,  especially  In 
view  of  the  fact  that  at  the  time  of  the  acci- 
dent and  prior  thereto  it  la  shown,  by  on- 
contradicted  evidence,  that  plaintiff's  eye 
was  at  least  apparently  sound  and  free  frcMn 
Inflammation,  and  that  since  then  she  has 
suffered  constant  pain  and  her  ^e  has 
been  constantly  inflamed  and  Irritated.  Sure- 
ly that  condition  could  not  have  been  pro- 
duced from  congenital  causes  itutantaneoua- 
ly.  It  may  be  that  the  eye  has  not  been 
properly  treated,  or  that  the  best  care  of 
It  has  not  been  taken  but  these  matters 
were  settled  by  the  former  appeal  as  we 
have  seen,  and  It  is  too  late  now  to  dis- 
turb the  verdict  because  of  any  such  derellc- 
Uons  on  plaintiff's  part  We  have  also  not 
overlooked  the  fact  that  three  juries  have 
found  in  plaintiff's  favor,  and,  under  all  the 
facts  and  circumstances,  we  have  concluded 
that  we  are  not  authorized  to  reverse  the 
judgment  upon  the  ground  that  It  Is  flagrant- 
ly against  the  evidence,  nor  are  we  author- 
ized to  reverse  it  because  the  verdict  is  ex- 
cessive, which  was  the  chief  ground  for  our 
opinion. 

[4]  The  suit,  as  originally  filed,  was  one  by 

plaintiff  by  her  next  friend,  Anse  Robinson, 

who  was  her  father;   she  being  ten  years 

!of   age  at  the  time.     On  August  27,   1918, 

!  plaintiff  married  Wright  Sexton,  who  lived  in 

I  Tennessee,  and  where  he  and  his  wife  re- 

I  sided    for    some   time      thereafter.      Stibse- 

'  quently  he  obtained  a  position  at  lima,  Ohio, 

[  where  plaintiff  resided  with  him  as  his  wife 

'  till  the  trial  now  under  review.    Before  that 

'trial,  and  after  she  had  arrived  at  the  age 

of  14  years,  she  appeared  in  the  Breathitt 

county  court  and  selected  Charles  Terry  as 

'her  statutory  guardian,  whom  the  court  ap- 

i  pointed,  and  by  an  amended  petition  the  ac- 
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tion  -w&k  prosecnted  by  him  as  ^ardlan  for 
plaintiff  instead  of  by  her  father  as  her  next 
friend.  Upon  the  filing  of  that  amendment 
defendant  took  the  necessary  steps  to  require 
her  and  her  guardian  to  execute  a  bond  for 
cost  as  required  by  sections  616  and  619  of 
the  Civil  Code,  but  the  court  overruled  Its 
motions  and  allowed  the  action  to  be  prose- 
cuted without  the  execution  of  the  required 
bond,  and  complaint  is  made  of  that  rnllnK 
on  this  appeal. 

We  are  satlsfled  that  the  court  should  have 
required  the  execution  of  the  bond  as  re- 
quested by  defendant,  but  such  bonds  are  for 
the  benefit  of  the  defendant  and  the  oflScers 
of  the  conrt  '(Cape  v.  Cape,  136  Ky.  625,  124 
S.  W.  869,  and  Murphey  v.  Murphey,  7  B. 
Mon.  232),  and  If  the  litigant  of  whom  they 
are  required  succeeds  in  the  cause,  we  fail 
to  see  wherein  the  error  In  not  requiring  the 
bond  to  be  executed  was  such  a  prejudicial 
one  as  would  authorize  a  reversal.  We  have 
examined  a  number  of  cases  where  the  ruling 
of  the  court  on  this  question  was  involved, 
and  In  each  of  them  the  trial  court  required 
the  bond,  and  this  court  held  that  it  was 
error  to  have  done  so.  We  have  found  no 
case  where  the  error  was  committed  in  be- 
half of  the  winning  litigant  that  the  Judg- 
ment was  reversed  therefor. 

New  trials  are  not  authorized  to  be  grant- 
ed unless  for  "causes  affecting  materially" 
the  substantial  rights  of  the  i)arty  applying 
therefor.  It  is  difficult  to  see  how  the  sub- 
stantial '  rights  of  a  defendant  could  t>e 
affected  by  an  error  in  not  requiring  a 
bond  for  cost  which  Is  executed  primarily 
for  his  benefit,  when  the  judgment  was 
against  him  and  in  which,  as  a  part  of  it, 
be  was  adjudged  to  pay  the  cost.  While  we 
are  of  the  opinion  that  the  court  erred  in  not 
requiring  the  bond  to  be  executed,  yet  the 
error  did  not,  in  view  of  the  jury's  verdict, 
affect  the  substantial  rights  of  the  defendant, 
and  tot  that  reason  is  not  such  an  error  as 
would  authorize  a  reversal. 

[B]  Complaint  is  also  made  at  the  dlaquali- 
flcations  of  a  juror  because  of  relationship 
to  plaintiff.  It  develops  that  only  the  wife 
of  the  juror  was  related  to  plaintiff,  and  that 
remotely,  and  that  the  facts  concerning  the 
relationship  were  known  by  defendant  before 
the  return  of  the  verdict  It  is  doubtful  if 
the  relationship  was  such  as  to  create  legal 
implied  bias  on  the  part  of  the  juror,  but,  if 
otherwise^  it  was  the  duty  of  defendant  to 
move  for  the  discharge  of  the  jury  after  It 
became  informed  of  the  relationship,  and  If 
it  failed  to  do  so  it  took  its  chances  and 
waived  the  error,  if  any. 

Upon  the  whole  case,  after  giving  it  thor> 
ongh  consideration,  we  have  concluded  that 
there  are  no  sufficient  grounds  presented 
which  would  authorize  us  to  disturb  the 
judgment;  and  it  is  accordingly  affirmed. 


CINCINNATI,   N.   O.   &  T.   P.   BY.   CO.  f. 
PERKINS'  ADM'R.     . 

(Court    of   Appeals    of   Kentucky.     Dee.    9. 
1921.) 

1.  Appeal  and  error  ($=» 1 096 (3)— Opinion  o* 
first  appeal  Is  law  of  case  as  to  errors  la  ro» 
ord,  thoogh  not  retlod  on,  whore  opinion  doos 
not  state  point  not  passed  on. 

The  opinion  on  the  first  appeal  is  the  law 
of  the  case,  not  only  in  respect  to  errors 
relied  on  for  reversal  on  such  appeal,  though 
not  noticed  in  the  opinion,  but  also  as  to 
errors  appearing  in  the  first  record  that  might 
have  been  but  were  not  relied  on,  where  the 
opinion  does  not  expressly  state  that  they 
are  not  passed  on,  bat  a  question  left  open 
by  the  first  opinion,  or  not  determined  en  its 
merits,  is  not  foreclosed  and  may  be  again 
relied  on. 

2.  Appeal  and  error  <s=>l096(3)— Law  of  ease 
rule  Inapplloable  where  oeurt  on  former  ap- 
peal merely  assumed  fact  for  pnrposos  of  do- 
olslon. 

Where  the  -  court's  opinion  on  a  former 
appeal  from  a  Judgment  for  plaintiff,  in  an 
action  against  a  railroad  for  the  death  of  a 
section  band,  stated  "that  if  we  should  assume, 
as  we  do  assume  for  the  purposes  of  this 
decision,  that  the  injury  •  •  •  iraa  caus- 
ed by  the  negligence  of  the  company,  the  evi- 
dence wliolly  fails  to  show  •  •  •  that  his 
death  from  consumption  was  the  result  of  this 
injury,"  the  question  as  to  whether  sodi.  dis- 
ease was  caused  by  defendant's  negdigence 
was  left  open  for  the  purpose  of  future  de- 
dsions;  the  law  of  the  case  rule  being  inap- 
plicable, since  the  court  expressly  refrained 
from  determining  the  question  on  the  merits 
and  assumed  its  existence  only  for  tht  pur- 
poses of  the  decision. 

3.  Master  and  servant  «a>20S— Rltk  ef  inlnry 
by  falling  railroad  tiee  assamed  by  loader. 

Where  a  section  hand  and  his  colaborer 
assisting  him  in  loading  ties  on  a  flat  car  in 
the  customary  way,  without  specific  direetiona, 
inclined  the  load  upwards  from  a  space  in  the 
middle  of  the  car  where  the  two  men  worked, 
and  when  the  stacks  met  in  the  middle  the 
game  men  would  roll  down  the  higher  ends  so 
as  to  fill  up  the  Intervening  space,  he  assumed 
the  risk  of  injury  by  ties  falling  on  him. 

4.  Death  «=s76— Evidenee  held  iMnfloleat  to 
show  empleyee's  Injnry  eausod   death. 

Evidence  held  insufficient  to  show  that  pul- 
monary consumption  causing  death  of  a  section 
hand  was  the  proximate  result  of  the  injury 
complained  of. 

Appeal  from  Circuit  Oovrtt  McCreary 
County. 

Action  by  Henry  Perkins'  Administrator 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Heversed- 
with  directions. 
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Tye  &  Slier,  of  Williamsburg,  and  Edward 
Colston  and  John  Galvin,  both  of  Cincin- 
nati. Ohio,  for  appellant 

Henry  C.  GUUs,  of  WUllamsburg.  and  John 
W.  Sampson,  of  Whitley  City,  for  appellee, 

TUOMA.S,  J.  On  a  focmer  appeal  of  this 
case  a  Jadsmeot  In  favor  of  the  appellee, 
plaintitr  below,  against  appellant,  who  was 
defendant  below,  was  reversed  because  the 
evidence  was  insufficient  to  show  that  the 
disease  (pulmonary  consiunptlon)  with  which 
the  plaintlfTs  decedent  died  was  the  prox- 
imate result  of  the  injury  be  received  while 
serving  defendant  as  a  section  hand.  The 
opinion  Is  reported  in  177  Ky.  88,  197  S.  W. 
526.  Another  trial  resulted  in  a  verdict  for 
plaintlfr  for  the  sum  of  $2,S00,  and  defrad- 
ant's  motion  for  a  new  trial  was  overruled, 
and  it  prosecutes  this  appeal. 

The  former  opinion  settled  all  questions 
then  presented  by  the  rec<»d,  exc^t  (1)  ac- 
tionable negligence  of  defendant,  and  (2) 
whether  the  injury  resulting  from  such  neg- 
ligence, If  any,  was  the  proximate  cause  of 
the  servant's  death.  In  the  former  opinion, 
to  which  we  refer,  will  be  found  ■  a  detailed 
statement  of  the  testimony  bearing  upon  the 
latter  proposition,  as  it  then  appeared,  and 
the  conclusion  was  reached  that  "The  evi- 
dence wholly  falls  to  show,  directly  or  by 
fair  or  reasonable  Inference,  that  his  death 
from  consumption  was  the  result  of  this  in- 
Jury,"  and  for  that  reason  alone  the  Judg- 
ment was  reversed.  Those  two  contentions 
are  again  urged  by  defendant's  counsel  as 
grounds  for  reversing  the  last  Judgment,  as 
Is  also  a  third  one,  L-  e.,  that  the  verdict  is 
excessive.  Other  minor  errors  are  com- 
plained of,  both  in  the  motion  for  a  new  trial 
and  in  brief,  but  we  deem  it  unnecessary  to 
refer  to  or  determine  any  of  them. 

[1]  1.  Considering  the  grounds  in  the  order 
named,  it  is  insisted  by  plaintiff's  counsel 
that  the  first  one  was  likewise  foredosed  by 
the  former  opinion,  since  It  was  presented  In 
that  record  and  not  determined  by  that  opin- 
ion, though  it  was  raised  in  each  trial  by  a 
motion  for  a  directed  verdict  in  favor  of  de- 
fendant We  do  not  agree  with  counsel  that 
the  former  opinion  adjudicated  that  question 
against  defendant  The  rule  in  this  Jurisdic- 
tion is: 

"That  the  opinion  upon  the  first  appeal  is 
the  law  of  the  case,  not  only  with  respect  (1) 
to  errors  relied  upon  for  a  reversal  on  the  first 
appeal  and  which  are  mentioned  in  the  first 
opinion;  (2)  to  errors  relied  on  bat  not  noticed 
in  the  opinion;  but  (3)  also  as  to  errors  ap- 
pearing in  the  first  record  that  might  have 
been  but  were  not  then  relied  upon.  *  •  • 
This  rule  applies  to  all  cases  where  the  opin- 
ion does  not  expressly  state  that  a  particular 
point  is  not  passed  upon;  and  an  opinion  upon 
a  first   appeal  conclusively  settles  tlie   ques- 
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tion  of  the  stiflciency  of  the  pleadinKs,  the 
competency  of  the  testimony,  and  its  sufficiency- 
to  take  the  case  to  the  Jury." 

The  rule  was  so  stated  In  the  case  of  Con- 
solidated Coal  Co.  V.  Moore,  179  Ky.  293,  200 
S.  W.  458,  and  It  Is  quoted  with  aroroval  In 
■Miller's  Appellate  Practice  and  Forms,  t 
138,  pp.  241,  242.  Other  cases  in  point  are 
Davis  v'.  McCorkle,  14  Bush,  746;  Goff  v. 
Lowe,  141  Ky.  799,  133  8.  W.  996;  Schrodt's 
Bx'r  V.  Schrodt,  189  Ky.  457,  225  S.  W.  151 ; 
Lexington  &  Eastern  Ry.  Co.  v.  Edna  Mobln- 
son  Sexton,  236  S.  W.  773  (this  day  decided), 
and  numerous  other  cases  referred  to  In  them. 

Under  this  rule,  if  the  former  opinion  in 
this  case  had  failed  to  notice  the  question 
and  had  made  no  m^ition  of  it,  the  right  to 
raise  and  rely  on  it  subsequent  to  that  time 
(the  facts  being  substantially  the  same)  would 
be  settled  aealnst  defendant.  On  tlie  other 
hand,  if  the  question  was  left  open  by  the 
first  opinion,  or  If  it  was  shown  therein  that 
It  was  not  determined  np<«  its  merits,  it  is 
not  foreclosed  and  may  be  again  relied  on  as 
thoni^  that  opinion  had  not  been  rendered. 

Tte  case  of  Nashville,  Chattanooga  &  St 
Louis  Ry.  Co.  V.  Banks,  168  Ky.  679,  182  8^ 
W.  660,  relied  on  by  counsel  for  plalntlS,  an- 
aounces  no  different  doctrine  from  that 
stated  above,  but  on  the  contrary,  it  sup- 
ports the  rule  as  we  have  qtated  It  herein 
wb^  the  opinion  says: 

"The  rule  long  since  established  in  this  cooct 
is  that  where  the  first  opinion  does  not  con- 
tain any  notice  of  errors  relied  on  for  reversal 
by  the  appellant,  if  these  same  errors  appear 
npon  the  second  appeal  and  are  relied  on  for' 
reversal,  they  will  be  considered  as  having  been 
decided  adversely  to  the  contention  of  the 
appellant  upon  the  first  appeal." 

[2]  The  former  opinion  In  this  case  did  no- 
tice the  question  now  under  consideration, 
and  It  eziMressly  declined  to  pass  upon  it,  and 
reversed  the  case  s(dely  for  the  reason  here- 
inbefore stated.  The  opinion  says  on  that 
point: 

"It  will  be  readily  seen  from  this  evidence, 
which  is  all  there  is  in  the  record  on  the  sub- 
ject that  if  we  should  auume,  as  we  do  as- 
sume for  the  purpote*  of  tk4»  daoirien,  that 
the  injury  received  by  Perkins  was  caused  by 
the  negligence  of  the  company,  the  evidence 
wholly  fails  to  show,  directly  or  by  fair  or 
reasonable  inference,  that  bis  death  from  con- 
sumption was  the  result  of  this  ihjury." 

The  words  which  we  have  italicized  con- 
clusively show  that  the  court  expressly  re- 
frained from  daterminlng  the  question  upon 
the  merits,  and  assumed  Its  existence  only 
"for  the  purposes  of  this  declMou,"  which 
necessarily  left  It  open  "for  the  purpose  of 
future  decisions. 

[3]  Having  disposed  of   this  preliminary 
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question,  we  come  now  to  a  consideration  of 
the  merits  as  shown  by  the  testimony  in  the 
record.  The  decedent  at  the  time  he  was  in- 
jured was  a  stout,  healthy  young  man  about 
18  years  of  age,  and  weighed  between  150  and 
160  pounds.  He  had  been  working  for  de- 
fendant as  a  section  band  about  18  months, 
according  to  a  signed  written  statement  made 
l>y  him.  On  the  particular  occasion  the  sec- 
tion crew  was  engaged  in  loading  ties  on  a 
tlat  car.  They  were  taken  from  a  stack  on 
the  right  of  way  and  carried  to  the  car,  where 
they  were  taken  by  two  of  the  hands  upon  the 
car  and  stacked  thereon.  The  method  em- 
)>loyed  was  to  build  up  the  load  from  either 
end  of  the  car,  Inclining  it  upwards  from  a 
space  in  the  middle  where  the  two  hands  on 
tlic  car  worked,  and  they  themselves  did  the 
stacking  of  the  ties.  When  the  stacks  met 
in  the  middle  of  the  car  the  same  hands 
would  then  roll  down  the  higlier  ends  of  the 
stacks  to  the  middle,  so  as  to  1111  up  that 
.space  and  thus  finish  the  load.  That  method 
of  loading  ties  was  not  only  the  usual  and 
customary  one  employed,  but  appears  to 
Iiave  been  the  only  one  adopted  for  that  pur- 
pose. Each  of  the  men  on  the  cars  would 
take  hold  of  one  end  of  the  tie  and  toss  It 
up  <m  the  stack  or  walk  up  the  stack,  which 
was  constructed,  according  to  the  testimony, 
somewhat  after  the  fashion  of  a  stairway, 
and  place  it  where.  In  their  Judgment,  it  was 
necessary  in  order  to  successfully  accomplish 
the  work.  Some  of  the  ties  had  not  been 
properly  adjusted  in  the  stack  by  the  de- 
cedent and  his  colaborer  on  the  car,  who  was 
assisting  him  In  the  work,  and  without  any 
moving  of  the  car  some  of  them  rolled  down 
and  caught  plaintiff's  left  ankle,  inflicting  a 
bruise  thereon,  and  in  extricating  himself  he 
either  Jumped  or  fell  to  the  ground,  when 
It  is  claimed  he  injured  his  left  side.  Upon 
these  facts  it  is  claimed  that  defendant  was 
negligent  In  failing  to  furnish  decedent  a 
safe  place  in  which  to  perform  his  work,  and 
in  adopting  an  unsafe  method  of  perform- 
ing It 

On  the  other  hand,  defendant  contends  that 
the  risk  was  assumed  by  the  decedent,  from 
the  fact  that  the  place  was  safe  and  the  work 
was  simple^  involving  no  complicated  ma- 
<:hinery,  nor  did  there  exist  any  latent  de- 
fects, and  that  the  unsafe  condition,  If  any, 
was  being  produced  by  decedent  and  his  co- 
laborer  because  of  the  unsafe  way  in  which 
they  placed  the  ties  themselves,  and  the  dan- 
ger, if  any,  thus  produced  was  patent  and 
was  such  as  the  master  was  not  required  to 
guard  against  under  the  "safe  place"  doetrlno. 
To  this  contention  we  agree. 

A  case  very  much  in  point  te  that  of  Trues- 
deU  V.  a  &  O.  By.  Co.,  169  Ky.  718,  169  S. 
W.  471.  In  that  case  a  section  Iiand  was  in- 
jured by  the  rebounding  of  a  rail,  which  he 


was  assisting  In  removing,  wben  It  was 
thrown  upon  another  one.  It  was  shown  Oiat 
the  use  of  tongs  In  handling  the  rails  would 
have  rendered  the  work  at  which  the  aerrant 
was  engaged  less  hazardous,  but,  in  stating 
the  duty  of  the  defendant,  the  opinion  says : 

"The  failure  of  the  defendant  to  furnish 
tongs  for  handling  the  rails  cannot,  under  the 
facta  of  this  case,  be  regarded  aa  ne^gence. 
The  master  is  not  bound  to  provide  the  very 
best  implementa  or  means  which  can  be  pro- 
cured, or  those  which  are  absolntely  the  most 
convenient  and  safe.  His  duty  is  anfiScienUy 
discharged  by  providing  implements  or  means 
which  are  reasonably  safe  for  those  exercis- 
ing ordinary  care  for  their  own  safety.  •  •  • 
Whether,  therefore,  the  rail  rebounded  De- 
cause  it  came  in  contact  with  the  tie  or  the 
rail  brace  is  immaterial.  The  resolt  is  the 
same  in  either  case.  Plaintiff  knew  of  the 
presence  of  the  ties,  and  also  of  the  presence 
of  the  rail  brace.  Persons  handling  heavy 
objects  like  a  railroad  rail  must  necessarily 
take  notice  of  the  simple  law  of  nature  that 
the  rail  may  slip  or  rebound  or  turn  over  when 
it  comes  in  contact  with  the  ground  or  ties 
or  any  other  object  upon  which  it  is  caused 
to  fall." 

And  the  directed  judgment  In  defendant's 
favor  was  affirmed. 

In  the  case  of  Smith's  Adm'r  v.  North 
JeUloo  Coal  Co.,  131  Ky.  196,  114  S.  W.  785. 
28  L.  R.  A.  (N.  B.)  1266,  this  court,  in  dis- 
cussing the  relative  rights  of  master  and 
servant  when  the  work  of  the  latter  was  con- 
stantly producing  the  danger  which  one  of 
ordinary  intelligence  could  see  and  aw>reci- 
ate,  said: 

"Labatt,  in  bis  work  on  Master  and  Servant, 
I  688,  says:  'One  special  application  of  the 
general  conception  underlying  the  rule  stated 
in  the  preceding  section  is  that,  where  tii« 
work  is  of  such  a  characfbr  that  as  it  pro- 
gresses the  environment  of  the  servant  must 
necessarily  undergo  frequent  changes,  the  mas- 
ter is  not  bound  to  protect  the  servant  engaged 
in  it  against  the  dangers  resulting  from  those 
changes.'  In  Durst  v.  Carnegie  Steel  Co.,  173 
Pa.  162,  33  Ati.  1102,  it  was  held  that  where 
the  place  as  it  stands  when  the  work  begins  is 
perfectly  safe,  and  the  danger  can  only  arise 
as  the  work  progresses,  and  be  caused  by  the 
work  done,  it  is  not  the  duty  of  the  employer 
to  stand  by  during  the  progress  of  the  work 
to  see  when  a  danger  arises;  that  it  is  suffi- 
cient if  he  provides  against  such  danger  as 
may  possibly  or  probably  arise,  and  gives  the 
workmen  the  means  of  protecting  themselves. 
In  Cleveland,  C,  G.  &  St.  L.  R.  R.  Go.  v. 
Brown,  20  C.  C.  A.  147,  78  Fed.  970,  it  was 
held  that  the  duty  of  a  master  to  provide  his 
servants  a  safe  place  in  which  to  work  does 
not  attach  where  the  place  becomes  dangerous 
in  the  progress  of  the  work,  either  necesaarily 
or  from  the  manner  in  which  the  work  is 
done." 

The  doctrine  of  that  case  was  referred  to 
with  approval  in  Wight  t.  Cnmberland  Tel»- 
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plione  &  Telegraph  Co.,  137  Ey.  290,  125  S. 
W.  718,  In  wUcb  the  court  In  its  opinion 
said: 

"The  rule  that  the  master  must  u«e  ordinary 
care  to  furnish  the  serrant  a  reasonably  safe 
place  to  work  is  sabject  to  the  exception  that 
the  servant  takes  the  risks  resulting  from 
changes  made  by  the  servant  himself-  in  the 
ordinary  progress  of  the  work.  Smith  v. 
North  JeUico  Coal  Co.,  131  Ky.  196,  114  S. 
W.  78B.  Here  the  place  where  the  servant 
was  to  work  was  perfectly  safe  when  he  began 
the  work.  The  danger  that  arose  was  caused 
wholly  by  the  act  of  the  servant  and  his  fellow 
servant  in  the  progress  of  the  work,  ^hey 
alone  were  directing  the  work.  Servants  who 
pull  down  or  dismantle  houses  or  other  struc- 
tures under  a  general  direction  to  do  the  thing, 
but  taking  their  own  course  in  doing  it,  as- 
sume risks  not  assumed  by  servants  in  put- 
ting up  new  work  under  the  direction  of  the 
master." 

Other  Illustrative  cases  are:  C,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Callahan.  148  Ky.  682,  14T 
S.  W.  398;  Same  t.  Goldston,  166  Ky.  410, 
161  S  W.  246;  U  &  N.  By.  Co.  v.  Mcintosh, 
188  Ky.  571,  210  S.  W.  181 ;  Evans  Chemical 
Works  V.  BaU,  159  Ky.  399,  167  S.  W.  390; 
L.  ft  N.  Ry.  Co.  v.  Sawyers,  169  Ky.  671,  184 
S.  W.  1123 ;  L.,  H.  &  St  lu  Ry.  Oa  v.  Wright, 
170  Ky.  230,  185  S.  W.  861;  HarrlB  v.  C,  N. 
O.  ft  T.  P.  Ry.  Co.,  1T6  Ky.  846,  197  S.  W. 
464;  Hassett  ft  Co.  v.  Richardson,  169  Ky. 
.342,  183  S.  W.  900 ;  Jones  v.  Southern  Rail- 
way Co.  in  Kentucky,  175  Ky.  465,  194  8.  W. 
568;  Proctor  Coal  Co.  v.  Beaver's  Adm'r, 
161  Ky.  839,  152  S.  W.  966 ;  and  LoulsTille 
Water  Co.  v.  DarneU,  189  Ky.  771,  225  S.  W. 
1057.  All  the  cases  hold  that  the  servant  In 
IierfOrming  his  work  must  not  only  exercise 
ordinary  care  for  his  own  safety  but  that  be 
is  presumed  to  be  familar  with  natural  la>vs, 
including  the  law  of  gravitation,  which  would 
inform  him  that  if  he  handled  the  article 
with  which  he  was  at  work  in  such  a  way  as 
to  deprive  it  of  support  it  would  fall ;  and'  in 
this  case  decedent  could  not  help  knowing 
that  If  he  stacked  the  ties  insecurely  the  law 
of  gravitation  would  cause  them  to  roll  down 
and  to  fill  the  space  iu  which  he  was  stand- 
ing. The  Insecure  method.  Anally  resulting 
in  the  fall  of  the  ties,  was  a  condition  created 
by  his  colaborer  and  himseU,  resulting  from 
no  specific  directions  from  any  superior  serv- 
ant or  vice  principal  of  the  master. 

Tlalntiff's  counsel  in  arguing  this  point 
says: 

"We  insist  that  the  defendant  was  negligent, 
under  the  evidence,  in  having  the  ties  loaded 
in  the  manner  and  according  to  the  plan  adopt- 
ed; that  it  was  negligent  in  piling'  ties  up  on 
each  aide  of  the  space  to  be  rolled  down  later; 
that  it  was  negligent  in  not  taking  proper 
precautions  to  see  that  the  ties  were  so  placed 
that  they  were  not  likely  to  roll  because  of  the 


presence  of  a  crooked  tie  in  the  pQe;  and  that 
it  was  negligent  in  not  having  a  foreman  pres- 
ent to  perform  his  duty  of  watchbig  the  work 
and  directing  it  so  that  unnecessary  danger 
would  be  eliminated.  The  deceased  certainty 
did  not  assume  the  risk  attending  all  this  neg- 
ligence." 

In  the  light  of  the  foregoing  authorities, 
we  are  unable  to  grasp  the  force  of  that 
argument.  It  appears  to  he  assumed  therein 
that  some  other  representative  or  servant  of 
defendant  was  engaged  in  the  work  of  load- 
ing the  ties,  and  that  decedent  had  no  con- 
necticm  therewith,  and  was  injured  because 
of  some  supposed  negligent  manner  in  which 
some  third  person  had  pei-formed  the  work. 
It  fails  to  recognize  that  the  things  therein 
complained  of  as  constituting  negligence  were 
done  and  performed  by  the  decedent  himself, 
and  that  all  unsafe  conditions  were  brought 
about  by  his  unsiUllful  method  of  stacking 
or  loading  the  ties.  It  Is  therefore  our  con- 
clusion that  the  court  erred  in  overruling  de- 
foidanf  s  motion  for  a  directed  verdict  in  its 
favor,  which  motion  was  made  both  at  the 
dose  of  plaintiff's  testimony  and  at  the  close 
of  all  the  testimony. 

[4]  2.  The  question  of  proximate  cause, 
whidi  was  the  only  one  discussed  in  the 
former  opinion,  in  view  of  what  has  been 
said,  might  be  passed  without  determination, 
in  so  far  as  It  relates  to  the  last  trial,  but 
we  seriously  doubt  if  the  additional  evidence 
heard  on  that  point  materially  affects  the 
results.  It  Is  true  that  on  the  last  trial  (me 
or  two  witnesses  say  that  they  observed  a 
bruised  spot  on  decedent's  left  side,  but  it  Is 
not  shown  that  he  claimed  that  the  siwt 
which  the  witnesses  saw  was  a  result  of  or 
produced  by  the  accident  The  additional 
medical  testimony  upon  the  whole,  as  we  view 
it  adds  no  strength  to  the  testimony  on  the 
fonner  trial,  and  it  was  shown  for  the  first 
time  on  the  lust  trial  that  decedent  made  two 
written  statements  In  July  after  the  accident 
occurred  in  May,  1913,  in  which  the  only 
injury  he  claimed  to  have  received  was  Uio 
one  to  his  ankle.  Moreover,  on  Januai-y  ^0, 
1914,  which,  according  to  the  testimony, 
was  long  after  the  dovelupmeut  of  consumi>- 
tlon,  plaintiff,  by  his  father  as  next  friend, 
iiled  »uit  against  defendant  to  recover  dam- 
ages in  the  sum  of  $1,000  for  the  Injuries  hu 
sustained,  and  the  only  allegation  In  that 
petition  of  any  injury  was  the  mashing  and 
injuring  of  his  foot  and  auicle.  No  mention 
was  made  tlierein  of  any  injury  to  his  side 
or  of  any  pulmonary  trouble  as  a  result 
thereof,  and  it  was  only  upon  the  filing  of 
this  suit  after  his  death,  which  occurred  lu 
March,  1914,  a  little  less  than  two  mouth» 
after  his  suit  was  filed,  that  any  claim  was 
ever  made  thut  the  disease  was  a  result  of 
the  injury. 
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Neither  of  the  writings  referred  to  was  In- 
troduced upon  the  first  trials,  nor  was  the 
fact  that  plaintiff's  mother,  who  died  after 
the  first  trial,  was  afflicted  with  and  died 
fr<aa  the  disease  known  as  pulmonary  con- 
snm'ptlon.  Under  such  circumstances,  as 
stated  In  the  former  opinion,  it  would  be  a 
mere  guess  to  say  that  the  disease  with  which 
plaintiff  died  was  a  proximate  result  of  the 
alleged  injury. 

The  determination  herein  of  the  first  prop- 
osition renders  it  unnecessary  to  determine 


the  questions  sought  to  be  raised  by  tbe  cross- 
appeal  InTOlving  plalntlirs  right,  wbldi  he 
attempted  to  set  up  in  an  amended  petition, 
to  recover  damages  for  pain  and  suffering  of 
decedent  from  the  time  he  was  injured  to  his 
death.  Likewise  it  is  unnecessary  to  devote 
any  time  in  discussing  the  alleged  excesslve- 
nees  of  the  verdict 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  sustain  the  motion  for  a  new 
trial  and  for  proceedings  not  inconsistent 
with  this  opinion. 
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LYNCH   V.  MACKEY.     (No.  91.) 
(Supreme  Oourt  of  Arkanaaa.    Dec.  19,  1021.) 

1.  Landlord  and  tenant  «=s>252 (2)— Purchaser 
of  cotton  In  warehonsa  ky  aample  held  not 
withont  notloo  «a  agalnat  landtorri'a  ilea. 

Under  Grairford  &  Mooee'  Dig.  f  6S9S,  pro- 
Tiding  that  the  purchaser  or  asstgnee  of  the 
receipt  of  any  ginner,  warehouse  holder,  or 
cotton  factor  shall  not  be  held  an  innocent  pur- 
chaser of  the  produce  against  the  lien  of  land- 
lord or  laborer,  there  cannot  be  a  purchase 
of  cotton  stored  In  warehouse  for  which  a  re- 
ceipt has  been  leaned  without  purchasing  the 
receipt,  diat  does  not  carry  an  actual  right  to 
the  cotton,  and  the  purchaser  of  cotton  by 
sample  according  to  local  custom,  accompanied 
by  delivery  of  the  receipt,  cannot  set  up  pur- 
chase without-  notice  as  against  a  landlord's 
lien. 

2.  Landlord  and  tonant  iSs9252(2)— Truisfar 
of  reoelpt  held  eaaantial  to  sale  of  aotto« 
stored. 

Where  cotton  is  stored  in  a  warehouse,  and 
a  receipt  issued  therefor,  a  sale  of  the  cotton 
by  sample  is  not  complete  until  the  article  is 
delivered,  and  there  can  be  no  delivery  untH 
the  receipt  Is  snrrendered  to  the  warehouse 
company;  transfer  or  delivery  of  the  receipt 
being  essential  and  prerequisite  to  the  sale  of 
the  cotton,  in  view  of  Crawford  ft  Moses'  Dig. 
I  6808,  providing  that  a  purchaser  or  assignee 
of  receipt  shall  not  be  held  an  innocent  pur- 
chaser as  against  a  landlord's  or  laborer's 
Uen. 

Appeal  from  i^cnlt  Court,  Mississippi 
County;  R.  H.  Dudley,  Judge. 

Action  by  B.  A.  Lynch  against  G.  E. 
Mackey,  and  others.  From  a  Judgment  In 
favor  of  defendant  Mackey,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Little,  Buck  &  Lesley,  of  BlytherlUe,  for 
appellant  4 

Davis,  CcBten-ft  Harrlsoa,  ol  Blytbevllle, 
for  appellee. 

WOOD,  J.  In  the  year  1920  one  CJatcb- 
ings  rented  a  tract  of  land  from  B.  A. 
I^cb.  He  agreed  to  pay  Lynch  the  sum  of 
^2,000  as  rent  for  the  land,  which  was  not 
paid.  Five  bales  of  cotton  grown  upon  the 
land  were  stored  by  Catcbings  in  the  Blythe- 
Tille  Compress  Company,  and  that  company 
Issued  to  Catchlngs  a  receipt  for  each  bale 
of  the  cotton,  whidi  receipt  showed  the 
weight,  marks,  and  number  of  the  tessDec- 
tive  bale.  The  receipt,  among  other  things, 
specified: 

"This  bkle  of  cotton  to  be  delivered  to  bearer 
only  iip<ni  return  of  this  receipt  and  payment 
of  all  charges." 

Across  the  face  of  each  receipt  was  mark- 
ed, "Canceled  through  error,  1 — 5—21,"  and 
signed  by  the  superintendent  of  the  com- 
press  company.     Along  with    other  cotton. 
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Catchlngs  sold  to  one  Macfc^  the  five  bales 
of  cotton  which  he  bad  stored  with  the  com- 
press company.  The  sale  waa  made  in  the 
following  monner :  Catchlngs  procured  from 
the  warehouse  company  samples  of  the  cot- 
ton, and  took  them  to  Mackey's  office,  and 
submitted  the  samples  to  him,  and  asked 
what  he  would  luiy  for  the  cotton  represent- 
ed by  those  samples.  Oatchings  and  Mackey 
agreed  on  the  price,  and  after  examining  the 
samples  Mackey  paid  to  Catchlngs  the  price 
agreed  upon,  and  Catdilngs  delivered  to 
Mackey  the  compress  receipts.  Mackey 
knew  at  tli«  time  he  purchased  the  cotton 
that  it  waa  in  the  warehouse.  The  samples 
exhibited  to  him  had  a  coupon  attached, 
which  revealed  the  fact  that  it  had  been 
stored  with  the  warehouse  company.  Mackey 
did  not  iokow,  at  the  time  he  purchased  the 
cotton,  that  there  was  any  Uen  against  it 
for  rent  He  did  not  know  that  Catchlngs 
was  renting  any  land.  Mackey  would  not 
have  purchased  the  cotton,  U  he  had  not 
obtained  the  receipts.  After  be  obtained  the 
receipts,  he  checked  them  against  the  sam- 
ples of  the  cotton,  and  these  receipts  repre- 
sented the  weigbts  of  the  bales  and  the  loca- 
tion of  the  cotton  in  the  warehouse.  They 
represented  the  cotton.  Mackey  could  not 
get  the  cotton  out  of  the  warehouse  without 
presenting  the  receipts,  onlen  he  made  a 
bond. 

After  he  purchased  the  eottim  the  receipts 
were  delivered  to  him.  BefMe  the  receipts 
were  delivered,  he  had  the  samples.  Mackey 
could  not  go  to  Memphis  and  sell  the  cotton 
wltho^it  the  receipts,  and  get  the  money  on 
it,  until  he  had  attached  the  receipts  to  a 
draft.  Mackey  paid  Insurance  oa  the  cotton 
after  the  purchase  of  same.  After  purchas- 
ing the  cotton  Mackey  sold  the  same  to  T. 
J.  Brown.  Cotton  is  sold  in  BlythevlUe  by 
samples  to  cotton  buyns.  The  value  of  the 
cottcm  in  the  bale  is  estimated  by  the  sam- 
ple, which  the  seller  exhibits  and  the  pur- 
chaser inspects.  When  a  bale  of  cotton  la 
sold  and  purchased,  the  purchaser  does  not 
ccmslder  that  he  has  bought  any  receipt  at 
all.  Jt  a  bale  of  cotton  is  bought  on  the 
street,  and  sold,  It  is  sampled.  (Totton  in 
BlythevlUe  is  not  sold  in  bulk,  when  it  is 
baled,  but  by  the  samples.  If  a  bale  of  cot- 
ton is  bought  on  the  street  it  is  bought  oo 
the  sample,  and  the  purchaser,  when  he 
stores  it  in  the  compress,  requires  the  com- 
press receipts  therefore  to  be  delivered  to 
him. 

The  above  are  the  material  facts  upon 
which  the  appellant  Instituted  this  action 
against  Catchlngs,  Maclcey,  and  the  com- 
press company.  He  prayed  Judgment  against 
Catchlngs  for  the  amount  of  the  rent  due 
him,  and  that  an  attachment  be  issued  and 
levied  upon  the  cotton  In  the  possessloii  of 
the  warehouse  company,  and  that  k  landlord's 
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lien  be  declared  on  tbe  cotton  to  secure  the 
rents  due  bim.  Mackey  answered  tbe  com- 
plaint, and  denied  all  of  Its  material  allega- 
tions, and  set  up  that  lie  purcliased  tbe  cot- 
ton in  controversy  from  Catchings  by  sam- 
ple, paying  tbe  market  price  therefor,  and 
that  he  bad  obtained  possession  of  the  cot- 
ton, and  that,  if  it  was  subject  to  a  lien  for 
rent  due  appellant  as  landlord,  defendant 
bad  no  notice  thereof,  and  was  therefore  an 
innocent  purchaser.  The  cause  was  tried  by 
tbe  court  sitting  as  a  jury.  Tbe  court, 
iiuiung  other  things,  found  that  the  prepon- 
derance of  the  evidence  showed  that  Mackey 
bought  the  cotton  in  question  on  samples, 
which  samples  contained  a  coupon  with  a 
number  that  corresponded  to  tbe  warehouse 
receipt  number.  Thereafter,  for  tbe  purpose' 
of  identifying  the  cotton,  the  warehouse  re- 
ceipts were  turned  over  to  Mackey.  Upon 
these  findings  the  court  declared  tbe  law  to 
be  that  under  the  facts  Mackey  was  an  in- 
nocent purchaser  for  value  of  tbe  cotton  in 
question  without  notice,  and  not  mer^  a 
purchaser  or  assignee  of  the  warehouse  re- 
ceipta  Judgment  was  rendered  in  favor  of 
Hackey,  f  rcMU  which  Judgment  is  this  appeaL 
The  court  erred  In  its  findings  of  fact 
and  dedaraUons  of  law.  Section  6803,  C. 
&  M.  Digest,  provides: 

"The  purchaser  or  assignee  of  the  receipt 
of  any  ginner,  warehouse  holder  or  cotton 
factor  or  other  bailee  for  any  cotton,  corn 
or  other  farm  products  in  store  or  custody  of 
such  ginner,  warehouseman,  cotton  factor,  or 
other  bailee  shall  not  be  held  to  be  an  inno- 
cent ptirchaser  of  any  such  produce  against 
t'le  lien  of  any  landlord  or  laborer." 

[1]  Tbe  appdlee  contends  that  the  above 
statute  was  Intended  to  cover  transactions 
involving  warehouse  receipts,  where  the  re- 
<t»ipts  themselves  were  sought  to  be  bought 
and  sold  without  regard  on  the  part  of  the 
purchaser  to  tbe  actual  cotton  for  which  the 
receipts  were  Issued.  We  cannot  concur  in 
such  construction  of  the  statute.  There 
cannot  be  a  purchase  of  cotton  stored  In  a 
warehouse  for  which  a  receipt  has  been  Is- 
sued without  also  purchasing  the  receipt. 
Nor,  on  the  other  hand,  does  tbe  statute  con- 
template that  there  cnn  be  a  piurcbase  of 
the  receipt  that  does  not  carry  also  the  right 
to  the  actual  cotton  for  which  the  receipt 
was  Issued.  Any  other  construction  would 
ignore  tbe  manifest  intention  of  the  I/Cgls- 
lature  In  enacting  the  above  statute.  The 
receipt  In  itself  aside  from  the  farm  prod- 
)ict  for  which  it  was  issued,  is  a  mere  piece 
of  paper  wholly  worthless;  but  It  was  In- 
tended by  the  framers  of  this  law  that  a 
recveipt  Issued  for  farm  products  should 
stand  for  and  represent  tlie  products  them- 
selves, and  that  no  purchaser  of  any  farm 
product  mentioned  in  the  statute,  which  had 
been  stored   as  therein   provided,  and   for 


which  a  receipt  had  be«i  issued,  could  be 
an  innocent  purchaser  of  such  iwodact  as 
against  the  lien  of  any  landlord  for  rent, 
or  laborer  whose  labor  had  contributed  to 
produce  the  product. 

[2]  Tbe  one  who  purchases  farm  products 
thus  stored,  under  the  statute,  necessarily 
in  the  same  transaction  pnrduuses  and  Is 
entitled  to  the  receipt  Issued  as  an  evidence 
of  tbe  storage  and  ownership  of  the  product. 
The  fact  that  the  warehouse  company  pro- 
duces samples  of  the  product  stored  with  it 
is  only  a  method  by  which  the  owner  may 
show  to  the  proq;>ective  purchaser  the  grade 
and  quality  of  the  article  he  wisbes  to  sell, 
so  as  to  better  enable  him  to  make  the  sale. 
But  tbe  sale  Is  not  complete  until  tbe  article- 
is  delivered,  and  there  can  be  no  delivery  of 
the  artlde  until  the  receipt  id  surrendered 
to  the  warehouse  company,  except  at  the 
risk  of  such  cmnpany.  Therefore  the  trans- 
fer or  delivery  of  the  receipt  to  the  purchas- 
er in  contemplation  of  the  statute  is  the  es- 
sential transaction  and  a  prerequisite  to  the 
sale  of  tbe  product.  See  Noe  v.  Layton,  &> 
Ark.  551,  64  S.  W.  880;  Jacobson  v.  Atkins. 
103  Ark.  91,  146  S.  W.  133.  It  foUows  that 
tbe  court  erred  in  Its  findings  of  fact  and 
declarations  of  law. 

Therefore  tlie  judgment  In  favor  of  tbe- 
appellee,  dissolving  the  attachment,  is  re- 
versed, and  tbe  cause  Is  remanded,  with  di- 
rections to  subject  the  cotton  In  controversy 
to  tbe  payment  of  the  appellant's  Judgment 
for  rent. 


LINOSEY   V.   STATE.      (No.  67.) 
(Supreme  Court  of  Arkansas.    Dec.  24,  1921.)  ' 

1.  CrlmiJiai  law  «f>822(I7),  1043(2)— I nstnie- 
tlon  to  convict  of  unlawful  sale  if  defendant 
aitfed  another  In  purctiasing  liquor,  held 
barmleas,  In  view  of  eontmt  and  absanot  of 
specMc  objection. 

In  a  prosecution  for  selling  and  procuring 
liquor  for  another,  where  the  court  instrocted 
to  convict  of  unlawful  sale  If  defendant  was. 
present,  aiding  or  abetting,  but  that  if  he  only 
participated  by  assisting  the  buyer  be  wonlQ 
be  guilty  only  of  procuring  liquor  for  another, 
tbe  concluding  sentence,  that  if  his  efforts  were 
directed  toward  aiding  one  in  "purchasing" 
the  liquor  he  would  be  guilty  of  violating  the 
law  prohibiting  sale,  though  he  had  no  pecuni- 
ary interest  in  it  himself,  was  not,  in  the 
absence  of  a  specific  objection,  prejudicial' 
error,  tbe  context  showing  that  "selling,"  in- 
stead of  "purchasing."  was  intended. 

2.  CriminaJ  hiw  «s9829(l)— Rafasal  af  hi. 
stmctions  eoverad  by  instruotiem  iWm  not 
error. 

Tbe  refusal  of  instrnctions  fully  covered' 
by   instructions  given  is  not  error. 

Appeal  from  Circuit  Conrt,  Lonoke  County; 
Geo.  W.   Clark,  Judge. 
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Tobe  Llndaey  waa  conTlcted  of  selling  la- 
toxicatlng  Uanor,  and  be  appeals.    Affirmed. 

Trimble  &  Trimble  and  J.  B.  Reed,  all  of 
Lonoke,  for  appellant. 

J.  ^.  trtley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst  Attys.  Gen.,  for 
tbe  State. 

WOOD,  J.  Tbe  appellant  was  indicted  in 
tbe  Lonoke  circuit  court  under  separate 
counts  for  selling  intoxicating  liquor,  and 
also  for  procuring  for  another  intoxicating 
liquor.  By  agreement  of  counsel  for  tbe 
state  and  tbe  defendant  the  indictments  were 
consolidated  for  triaL  The  jury  returned  the 
following  verdict:  i 

"We,  tbe  jury,  find  the  defendant  guilty  of 
seDhig  wfaisky  as  charged  in  the  indictment, 
and  fix  his  puiishment  at  one  year  at  hard 
labor  in  the  Arkansas  Penitentiary.  We,  the 
jury,  find  the  defendant  not  guilty  o{  procuring 
liquor." 

Tbe  appellant  does  not  contend  here  that 
the  evidence  was  not  sufficient  to  sustain 
tbe  verdict;  bis  only  contention  being  that 
tbe  court  erred  In  giving  the  instructions 
on  its  own  moticm  and  In  refusing  his  prayers 
for  instructions.  The  court,'  among  others, 
instructed  the  Jury  as  follows: 

"(1)  It  you  finci  from  tbe  evidence  in  this 
case  beyond  a  reasonable  doubt  that  this  de- 
fendant was  present,  aiding  and  abetting,  en- 
couraging or  assisting,  any  person  in  the  sale 
of  this  liquor,  that  would  constitute  a  viola- 
tion of  the  law,  and  that  would  constitute  an 
unlawful  sale,-  and  you  will  find  him  guilty, 
and  the  punishment  as  prescribed  for  the  un- 
lawful sale  of  liquor  is  one  year  in  tbe  peni- 
tentiary, no  more  and  no  less.  If  he  only 
participated  in  tbe  sale  to  the  extent  of  as- 
sisting the  buyer  and  not  the  seller,  then  he 
would  be  guilty  of  procuring  Kquor  for  an- 
other, and  the  lowest  fine  is  $100,  and  tbe  maz- 
imom  fine  is  |600  on  this  charge.  If  he  neither 
assisted,  aided  or  (betted  in  these  sales  as  the 
agent  either  of  the  buyer  or  seller,  he  would 
not  be  guilty  of  a  violation  of  either  provision 
of  the  statute.  If  be  accepted  money  from 
the  buyer  alone,  and  went  to  the  seller  and 
delivered  to  the  seller  the  money,  and  delivered 
to  the  bnyer  the  whisky,  and  in  doing  that  he 
was  only  assisting  the  buyer  and  not  the  seller, 
be  would  be  guilty  of  procuring  liquor  for 
another,  and  the  penalty  would  be  not  less 
than  $li)0  and  not  more  than  $500.  It  is  not 
necessary,  in  order  for  him  to  be  guilty  under 
the  law  of  a  sale  of  intoxicating  liquors,  that 
he  was  to  receive  no  direct  pecuniary  profit 
out  of  it,  if  his  efforts  were  directed  for  the 
purpose  and  intention  of  aiding  one  in .  pur- 
chasing the  liquor,  if  he  had  no  interest  in  it 
himself  then  that  would  constitute  a  violation 
of  the  law  prohibiting  the  sale  of  liquor,  and 
you  will  find  him  guilty  and  fix  his  punishment 
at  one  year  in  the  penitentiary." 

,  [1]  Tbe  appellant  saved  only  a  general 
objection  to  the  above  instruction.  He  now 
urges  that  the  effect  of  the  last  sentence  of 
the  Instmction  above  set  out  was  to  tell  the 
jury  that  If  a  person  aided  a  purchaser  of 


liquor,  even  though  he  received  no  direct 
pecuniary  profit  and  bad  no  interest  in  it 
himself,  they  should  find  him  guilty.  But 
when  the  instruction  is  read  as  a  whole,  it 
is  obvious  that  the  last  sentence  is  not  sus- 
ceptible of  the  meaning  which  tbe  appellant 
seeks  to  give  it  The  court,  In  this  sentence, 
was  dealing  solely  with  the  sale  of  Intoxicat- 
ing liquor  and  tbe  offense  that  would  be 
committed  by  one  who  aided  the  seller.  It 
was  the  obvious  Intention  of  the  court  to 
tell  the  Jury  that  one  who  directed  bis  ef-. 
forts  to  aiding  the  seller  would  be  guilty  of 
selling  Intoxicating  liquor,  even  though  he 
himself  was  to  receive  no  direct  pecuniary 
profit  from  the  sale.  This  was  the  law,  and 
the  first  and  concluding  portions  of  the  sen- 
tence show  (dearly  that  It  was  the  intention 
of  the  court  to  so  tell  the  Jury.  Therefore 
the  word  'purchasing,"  where  it  appears  in 
the  sentence,  was  clearly  a  lapsus  penie — 
a  clerical  misprision.  The  context  shows 
that  the  word  intended  was  "selling,"  instead 
of  "purchasing."  It  is  necessary  to  substi- 
tute this  word  In  order  to  give  any  meaning 
to  the  first  and  concluding  portions  of  the 
sentence.  With  the  use  of  the  word  "pur- 
chasing" retained  therein,  the  sentence  does 
not  as  the  appellant  contends.  Instruct  the 
Jury  that  the  one  who  aided  the  purcbasei^ 
would  be  guilty.  On  the  contrary,  it  does 
tell  the  Jury  that  one  who  aided  the  pur- 
chaser would  be  guilty  of  violating  the  lawi 
prohibiting  the  sale  of  intoxicating  liquor; 

The  phraseology  of  the  instruction  because 
of  the  use  of  the  word  "purchasing"  when 
"selling"  was  intended  renders  the  sentence 
on  Its  face  ambiguous.  It  therefore  devolved 
upon  the  appellant  to  call  the  attention  of 
the  court  to  the  ambiguous  phraseology  by  a 
specific  objection.  In  other  parts  of  the 
above  instruction,  and  also  in  a  separate 
instruction,  the  court  told  the  Jury  that  if 
It  found  that  the  defendant  procured  liquor 
for  another,  and  was  acting  solely  as  the 
agent  of  the  buyer,  and  not  of  the  seller,  and 
was  intending  to  aid  the  buyer  and  render 
no  assistance  to  the  seller,  then  he  would  be 
guilty  of  procuring  only.  When  the  Instruc- 
tion, itself,  is  read  as  a  whole  and  In  con- 
nection with  other  Instructions,  It  is  dear 
that  the  court  intended  to  use  the  irord 
"selling"  in  the  above  paragraph  w^ere  it 
used  the  word  "purchasing."  In  the  absence 
of  a  specific  objection,  it  must  be  held  that 
there  was  no  prejudicial  error.  Keirsey  r. 
State,  181  Ark,  487,  199  S.  W.  532 ;  Derrick 
v.  State,  82  Ark.  237,  122  S.  W.  606, 

[2]  Tbe  appellant  objects  to  the  refusal 
of  the  court  to  grant  Its  prayers  for  instruc- 
tions Nos.  1  and  2.  'These  prayers  were  cor- 
rect, but  we  find  that  they  were  fully  covered 
by  Instructions  which  the  court  had  already 
^ven.  It  was  not  error,  therefore,  to  refuse 
these  prayers. 

The  record  presents  no  error.  Let  the 
judgment  be  affirmed. 
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MORRILTON  COTTON   OIL  CO.  v.  IM- 
BODEN.     (No.  97.) 

(Supreme  Conrt  of  Arkansas.    Dec.  19,  1921.) 

1.  Landlord  and  tonant  <S=>332->Evldenoe  hold 
to  support  finding  for  plaintiff. 

.  In  action  by  landlord  against  oilmill  tor 
conversioD  of  cotton,  evidence  Aeld  to  sustain 
finding  that  a  transaction  between  the  ten- 
ant, president  of  the  oilmill,  and  the  landlord 
constituted  an  agreement  on  the  part  of  the 
oilmill  to  pay  the  rent  and  to  hold  and  sell  the 
cotton  for  that  purpose. 

2.  Landlord  and  tenant  €=9328(3)— Agreoment 
of  landlord  as  to  disposal  of  crop  held  not 
waiver  of  lien. 

An  agreement  on  the  part  of  landlord  that 
an  oilmill  should  receive,  handle,  and  dispose 
of  the  crop  and  pay  the  rent  was  not  a  waiv- 
er of  the  landlord's  lien. 

3.  Landlord  and  tenant  <e=»330(l)— Oilmill 
held  required  to  pay  cost  of  handling  cotton. 

^here  an  oilmill  agreed  with  a  landlord  to 
handle  crop  of  cotton  and  to  pay  the  rent,  for 
the  purpose  of  preserving  security  for  a  mort- 
gage it  had  on  the  crop,  and  expended  money 
for  picking  the  crop,  no  part  of  such  expense 
should  be  charged  against  the  landlord,  where 
the  proceeds  of  the  crop  exceeded  the '  rent 
and  such  expense. 

Appeal  from  Conway  CSiancery  Court; 
W.  £}.  Atkinson,  Chancellor. 

Suit  by  J.  H.  Imboden  against  the  Morrll- 
ton  Cotton  Oil  Company.  Decree  for  plain- 
tiff, and  d^endant  appeals.    Affirmed. 

Strait  &  Strait,  of  Morrilton,  for  appel- 
lant 
Edward  Gordon,  of  Morrilton,  for  appellee. 


SMITH,  J.  This  is  a  suit  for  the  conver- 
sion of  a  crop  of  cotton  by  the  Morrilton 
Cotton  Oil  Ck>mpany,  grown  by  J.  6.  Garden 
as  a  toiant  on  the  farm  of  J.  H.  Imboden. 
The  suit  was  brought  upon  the  theory  that 
the  oilmUl  bad  converted  the  cr<^  of  cotton 
upon  which  Imboden  bad  a  landlord's  lien. 
The  rent  due  Imboden  was  for  the  year  1920, 
and  amounted  to  $2,600.  The  oilmill  con- 
tracted to  furnish  Garden  the  supplies  and 
money  to  make  and  gather  the  crop,  and  as 
security  for  these  advances  took  a  mort- 
gage oa  the  crop.  A  number  of  lawsuits 
grew  out  of  these  relations.  Imboden  attach- 
ed the  crop  ot  (harden,  and  served  a  writ 
of  garnishment  upon  the  oilmill,  which  filed 
an  answer,  admitting  ft  had  received  cotton 
and  bay  subject  to  Imboden's  lien  in  the 
sum  of  $1,468.24,  and  paid  this  sum  into 
court  Carden  sued  the- oilmill  for  damages 
for  the  alleged  failure  to  pay  the  rent  to 
Imboden  pursuant  to  an  agreement  so  to 
do.  The  oilmill  sued  in  equity  to  foreclose 
the  mortgage  given  it  by  Carden.  The  suits 
brought  at  law  were  transferred  to  eqnity. 


and  all  were  consolidated.  In  tbe  trial  of 
this  consolidated  case,  Judgment  was  Ten- 
dered  against  Carden  for  damages  against 
the  oilmill,  and  a  decree  was  entered  in  fa- 
vor of  the  oilmUl  against  Carden  foi:  the 
debt  due  by  him  to  the  oilmill,  and  a  fore- 
closure of  its  mortgage  was  ordered.  Im- 
boden's attachment  was  sustained,  and  judg- 
ment rendered  for  the  rent  and  the  residue 
of  the  crop  which  had  not  passed  Into  th<> 
hands  of  the  oilmill  was  ordered  sold,  and 
was  sold. 

The  court  f  otmd  that  Carden  was  indebted 
to  Imboden  in  the  sum  of  $2,500  for  rents; 
and  that  the  oilmill  had  received  the  gross 
proceeds  of  the  crop,  amounting  to  something 
over  $2,800,  and  that  the  proceeds  of  tbe 
crop,  which  bad  been  sold  under  tbe  attach- 
ment amounted  to  $403.09.  After  allowing 
credit  for  the  proceeds  of  the  sale  of  tbe 
attached  cotton,  and  the  sum  paid  Into  court, 
tne  court  gave  Judgment  for  $628.67,  tbe 
balance  due  on  account  of  rent;  and  this 
appeal  is  from  that  order. 

Tbe  oilmill  'concedes  that  this  court  lus 
several  times  held  that  one  who  buys  or 
receives  cotton  with  tbe  knowledge  that  It 
is  covered  by  a  landlord's  lien  is  cbargeable 
with  tbe  value  or  proceeds  thereof  in  his 
hands  in  a  suit  in  equity  for  the  conversion 
of  sucb  property;  but  It  Insists  that  it  did 
not  receive  any  of  tbe  crop  from  Carden. 
This  insistence,  If  true,  would  excuse  tbe 
oilmill  fr<Hn  liability  for  tbe  cotton  sold  by 
It  amounting  to  $1,4<I8.24,  and  for  wbicb  It 
admitted  liability  in  its  answer  In  tbe  garn- 
ishment case. 

J.  J.  Scroggins  is  the  president  of  tbe  oil- 
mill,  which  is  a  copartnership,  but  be  also 
buys  cotton  on  the  streets  of  Morrilton  for 
bis  own  account  and  it  la  tbe  Insistence  of 
the  oilmill  that  the  cotton  of  Carden  was  so 
purchased,  and  tbe  testimony  of  Scroggins  is 
to  tbe  effect  that  be  bought  tbe  cotton  for 
bis  own  account  but  be  also  testified  that  be 
told  Carden  to  go  to  the  mill  and  settle- 
down  there,  and  that  Carden  went  to  tbe- 
mill  and  made  settlement  for  his  cotton,  and 
that  Carden  tcli  him  that  he  did  not  want 
anything  paid  on  the  rent  to  Imboden  until 
he  (Carden)  bad  bad  a  settlement  wltb  Im- 
boden, as  he  expected  a  deduction  of  at 
least  $1,000  on  the  rent,  and  he  admits  ttaat 
he  told  Carden  that  tbe  (rflmlll  'would  bold 
the  proceeds  of  the  cotton  imtU  a  settlement 
had  been  made  of  tbe  roit 

Imboden  testified  that  J.  S.  Moose,  the 
manager  of  the  oilmill,  stated  to  blm  that 
tbe  oilmiU  wanted  to  handle  the  cotton,  and 
that  Moose  promised  to  pay  tbe  rent  and,, 
in  reUance  upon  this  promise,  be  allowed  tbe 
oilmill  to  control  and  sell  tbe  cotton. 

Mr.  Moose  testified  that— 

"We  agreed  to  collect  the  rent  for  the  rea- 
son that  Mr.  Carden  owed  ns,  and  it  snited 
oar  plans  to  be  in  touch  with  the  matter  aaA 
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know  ho-w  nmcb  of  the  crop  was  sold  and  wb'ere 
the  proceeds  went." 

Garden  testified  that— 

Whea  be  gave  the  mortcage,  he  transacted 
the  business  with  Mr.  Scroggins,  who  acted 
for  the  oilmill,  and  that  in  the  fall  he  sold  the 
cotton  on  the  streets  to  Scroggins,  and  when  be 
sold  a  bale  of  cotton  he  would  take  the  check, 
which  Scroggins  gave  him,  to  the  bank,  and 
"the  bank  gave  me  a  statement  of  how  mncfa 
the  cotton  broaght,  and  I  took  it  down  to  the 
oilmilL  When  I  woidd  sell  a  bale  of  cotton  I 
woald  take  the  check  to  the  bask,  and  they 
would  give  me  a  ticket  and  show  on  it  the  price 
of  the  cotton  bought,  and  I  would  take  it  down 
to  the  oilmill  and  get  credit  for  it.  The  oilmill 
received  the  funds." 

[1, 2]  We  think  tbls  testimony  supports  the 
court's  finding  that  the  oilmill  converted  the 
cotton ; '  and  we  are  of  the  opinion  that  tiie 
transaction  between  Scroggins  and  Garden 
was  merely  a  method  by  v^hlch  they  agreed 
upon  the  price  with  which  the  oilmill  shonid 
stand  charged  as  each  particular  lot  of  cot- 
ton  was  converted  to  the  account  of  the  oil- 
mill,  and  that  the  transactions  were  had  put^ 
snant  to  the  agreement  between  Imboden 
and  Moose  Diat  the  oUmill  would  pay  the 
rent.  This  agreement  that  the  oilmill  shonid 
receive,  handle,  and  dispose  of  the  crop  and 
pay  the  rent  was  not  a  waiver  of  the  land- 
lord's Uen.  Blgham  v.  Cross,  69  Ark.  581,  65 
S.  W.  101. 

[3]  What  we  have  Just  said  disposes  of  the 
case,  except  three  items  aggregating  $00.32, 
which  represented  advances  made  by  the  oil- 
mill  for  picking  the  crop,  and  for  which  it 
says  it  should  be  paid  as  expense  of  preserv- 
ing and  marketing  the  crop,  which  consti- 
tuted the  security  for  both  its  mortgage  and 
imboden's  lien.  Two  answers  may  be  given 
to  this  claim.  The  first  is  that  the  proceeds 
of  the  crop  converted  by  the  oilmlU  exceeded 
the  rent  by  more  than  190.32.  The  second 
answer  is  that  under  the  agreement  between 
Moose  and  Imboden  the  oilmill  company  as- 
sumed the  burden  and  cost  of  gathering  and 
disposing  of  the  crop  for  the  privilege  of 
appropriating  to  the  payment  of  its  demand 
against  Garden  any  sum  remaining  after  the 
rent  was  paid. 

Decree  affirmed. 


SALLEY  1  al.  V.  MICHAEL.     (No.  56.) 

(Supreme  Court  of  Arkansas,    Dec.  19,  1921.) 

t.  Landlord  and  tenant  i$=>l03(l)— Breach  of 
covenant  not  ground  of  forfeiture  In  absence 
of  stIpnIatlM. 
A  mere  breach  of  a  covenant  in  a  lease  is 
not,  in  the  absence  of  a  stipulation  to  that  ef- 
fect, a  ground  of  forfeiture,  and  lessor  is  re- 
initted  to  an  action  for  damages. 


Z  Landlord  and  tananf  ieE3llO(l)--AbaMlon' 
ment  waived  by  aooeptanca  of  rent. 

Bight  to  claim  an  abandonment  by  reasov. 
of  a  change  in  the  use  of  the  premises  was 
waived  by  a  subsequent  collection  of  rent. 

3.  Landlord  and  tenant  <8=s»ll2(2)— Aooeptaoce 
of  rent  waives  forfeiture. 
If  landlord  accepts  rent  after  fulj  notice 
or  knowledge  of  a  breach  of  a  covenant  or 
condition  in  his  lease  for  which  a  forfeiture 
might  have  been  demanded,  this  constitutes  a 
waiver  of  forfeiture  which  cannot  afterward 
be  asserted  for  that  particular  breach. 

Appeal  from  TJnlon  (Siancery  Court;  J.  T. 
Stevms,  (Aancellor. 

Suit  by  A.  Michael  against  L.  L.  Salley 
and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal.  Beversed  in  part  and  af- 
firmed in  part. 

Powell  &  Smead,  of  Camden,  for  appel- 
lants. 

J.  B.  Moore,  of  El  Dorado,  and  J.  W.  War- 
rok,  of  Camiea,  tor  appellee. 

SMITH,  J.  This  suit  was  brought  by  ap- 
pellee, Michael,  to  cancel  a  lease  of  a  cer- 
tain lot  in  the  city  of  El  Dorado  executed  by 
him  to  appellants  L.  L.  and  G.  T.  Salley. 
The  court  granted  the  relief  prayed,  and  this 
appeal  is  from  that  decree. 

The  lot  leased  Is  75  by  75  feet,  fronting  on 
Washington  street,  one  ot  the  prindpal 
streets  of  El  Dorado.  There  was  a  6-room 
brick  building  on  the  lot  at  the  time  the 
lease  was  made,  4  rooms  of  which  were  used 
as  a  residence,  and  the  fifth  room  was  used 
as  a  store.  The  building  is  In  the  residential 
portion  of  the  city,  and  is  in  the  shape  of  an 
Ia  The  lease  was  dated  October  18,  1920, 
and  ran  until  August  1, 1921,  with  the  right 
of  renewal  for  a  period  not  exceeding  one 
year.  The  roit  was  |115  per  month,  payable 
in  advance.  The  lease  provided  that  the 
lessees  should  "use  said  premises  so  as  not 
to  damage  or  permanently  injure  the  same, 
reasonable  use,  wear,  and  tear  and  unavoid- 
able accidents  and  casualties  excepted."  But 
there  was  no  clause  providing  for  a  forfei- 
ture for  nonperformance  of  the  provisions 
of  the  lease. 

On  January  10, 1921,  oil  was  discovered  in 
El  Dorado,  and  Immediately  a  great  boom 
commenced.  Many  buildings  of  a  temporary 
character  were  erected,  and  tents  were  put 
up  to  accommodate  the  influx  of  people  who 
rushed  there. 

Appellants  cut  down  the  shade  trees  and 
flowers  on  the  lot  in  litigation,  and  pro- 
ceeded to  erect,  on  one  side  of  the  brick 
building  standing  thereon,  a  2-story  sheet 
iron  building,  and,  on  another  side  of  the 
bnUdlng,  a  2-story  frame  building.  These 
buildings  were  of  an  inexpensive  and  tem- 
porary character,  and  Michael  testified  that 
on  account  of  these  buildings,  he  had  been 
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notified  tbat  bis  Insurance  would  be  can- 
celed, and  tbat  he  would  be  unable  to  pro- 
Qure  otbef  Insurance.  Before  the  lease 
Michael  had  occupied  a  part  of  the  brick 
building  standing  thereon  as  his  residence, 
aud  one  of  the  rooms  as  a  store.  .Vfter  the 
erection  of  the  additions  by  appellants,  tbe 
proper^  was  used  as  a  short-order  restau- 
rant and  a  rooming  house,  and  meals  were 
served  daily  to  a  large  number  of  transient 
people. 

It  was  shown  that  immediately  after  the 
discovery  of  oil  people  rushed  in  from  all 
directions,  and  hurried  efforts  were  made  by 
many  property  ownera  to  accommodate  these 
visitors  and  reap  the  harvest  of  profit  af- 
forded by  their  incoming.  Buildings  sprang 
up  like  mushrooms  around  Michael's  prop- 
erty. For  a  few  days  after  the  oil  well 
came  in  leases  were  in  great  demand,  and 
Michael  undertook  to  lease  the  vacant  space 
on  his  property  to  another  tenant  When 
tbe  Salleys  refused  to  consent  to  this,  Ml- 
<>hael  sought  to  obtain  the  release  of  a  por- 
tion of  the  yard.  The  Salleys  refused  to 
grant  this  request,  and  proceeded  with  the 
erection  of  the  buildings  then  under  construc- 
tion. The  testimony  shows  that  nearly  all 
the  houses  that  were  constructed  on  the 
lot  were  placed  there  within  7  or  8  days  aft- 
er the  well  came  In. 

On  3'anuary  17,  1921,  Michad  caused  a 
written  notice  to  be  served  on  appellants, 
warning  them  not  to  place  structures  or 
buildings,  of  any  kind  or  character,  upon  the 
lot  in  question,  and  advising  that  appellant's 
action  in  doing  so  was  contrary  to  the  in- 
tention of  the  parties  at  the  time  the  lease 
was  made.  At  the  time  this  notice  was 
served  appellants  were  nearly  through  with 
the  construction  of  the  buildings,  except 
the  building  on  the  south  side. 

We  think  the  testimony  warrants  tbe 
finding  that  these  buildings  destroyed  the 
insurability  of  the  hriflc  liuildiiisr.  It  Is 
Insisted  that  other  buildings  of  similar  char- 
acter adjacent  to  this  lot  would  have  ac- 
complished this  result,  even  though  appel- 
lants had  not  built  at  all.  This  may  be  true, 
but,  if  80,  it  did  not  justify  appdiants  In 
si>  using  the  property  as  to  increase  the 
fire  hazard. 

It  in  the  lasistcnec  of  appellee,  Michael, 
tbat  appellants  have  so  far  changed  the  char- 
acter of  the  property  and  the  uses  for  which 
it  was  let,  as  contemplated  by  the  parties,  as 
to  amount  to  an  abaudonmeut  of  the  lease, 
and  to  be  tantamount  to  a  possession  not 
authorized  by  the  lease.  The  court  so  found, 
and  canceled  the  lease  as  having  been  aban- 
doned, and  awarded  damages  in  the  sum  of 
$700,  which  the  court  found  would  be  the 
cost  of  restoring  the  property  to  Its  condition 
at  the  time  the  lease  was  made. 

The  lease  contains  no  clause  providing 
for  a  forfeiture  for  breach  of  any  express 
or  implied  covenant  of  the  lease;  and  ap- 


I  pellants'  first  Insistence  Is  that  appellee 
[  shonld  be  remitted  to  a  suit  for  damages,  as 
I  the  right  to  declare  a  forfeiture  was  not 
:  reserved  in  the  lease,  and  they  are  tendering, 
each  month,  tbe  rent  provided  for  by  tbe 
contract. 

Without  further  reciting  the  testimony,  we 
have  concluded  that,  although  tbe  testimony 
may  support  the  court's  finding  that  there 
was  such  11  change  in  the  use  of  the  premises 
contemplated  by  the  imxtlee  and  evidenced 
by  the  lease  as  to  amount  to  an  abandon- 
ment thereof,  the  right  to  claim  an  abandon- 
ment has  been  waived. 
I     Michael  was  fully  advised  of  the  conditions 
I  on  January  ITtb,  when  he  gave  the  notice 
set  out  above,  yet,  on  the  Ist  of  I^mary 
I  thereafter,  he  collected   the  rent   for   that 
month.    This  rent  was  not  actually  paid  to 
^  Michael,  but  was  paid  to  his  wife ;  but  it 
,  was  a  custom  of  Michael  to  have  these  rents 
I  paid  his  wife.     It  was  evidently  the  opin- 
ion of  Michael  that,  baring  given  the  notice, 
I  be  bad  tbe  right  to  continue  to  collect  rent, 
'as  is  evidenced  by  the  following  qaestloa 


and  answer: 

"Q.  At  the  time  this  rent  was  paid,  did  you 
make  any  objection  whatever  to  the  way  he 
was  using  the  property,  about  these  booses 
and  things  being  on  it?  A.  I  had  already  sent 
him  notice." 

Mlchad  appears  to  have  later  been  advised 
to  refuse  the  rent,  and  has  since  declined 
all  tenders  thereof  which  were  made  him 
regularly. 

Appellee,  Michael,  insists  that  there  was 
no  waiver  of  the  right  to  claim  an  abandon- 
ment, because  of  the  written  notice  wbl<* 
had  been  served,  and  because,  in  tbe  lan- 
guage which  he  quotes  from  24  Cyc.  p.  1362: 

"The  receipt  of  rent  is  aot  a  waiver  of  a  con- 
tinuing breach  of  covenant,  such  as  the  breach 
of  a  covenant  as  to  the  use  of  tbe  premises,  a 
covenant  to  insure  the  premises,  or  a  covenant 
to  repair." 

[1]  The  defect  in  this  answer  to  tbe  as- 
sertion of  the  claim  of  waiver  is  that  a  mere 
breach  of  a  covenant  is  not,  in  the  absence 
of  a  stipulation  in  tbe  lease  to  that  effect, 
a  ground  of  forfeiture.     Parties  may  stipu- 
late for  forfeiture  for  nonperformance  «( the 
provisions  of  a  lease,  and  the  courts   give 
effect  to  and  raforce  these  stipulations;  bat, 
.in  the  absence  of  a  forfeiture     clause,  the 
I  lessor  is  remitted  to  an  action  for  damages 
'for  a  mere  breach  of -a  covenant    Bockner 
'  V.  Warren,  41  Ark.  582;  Williams  v.  Shaver, 
100  Ark.  565.  140  S.  W.  740 ;  Sells  v.  Brewer, 
1125  Ark.  108,  187  S.  W.  907;  16  B.  a  L  p. 
'  1116,  section  638  of  tbe  article  on  Landlord 
and  Tenant,  and  cases  cited  in  tbe  note  to 
tbat  text. 

(2,  S]  Bat,  as  we  have  said,  this  action  is 
not  maintainable  upon  the  theory  tbat  there 
has  been  a  breach  of  some  covenant,  but  on 
the  theory  that  there  has  been  an  abandon- 
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nient  of  the  lease.  Millar  t.  Mftoney,  284 
S.  W.  49S.  And  we  bare  concluded  that,  U 
there  was  an  abandonment  of  the  lease, 
there  was  also  a  waiver  of  that  fact  by  the 
collection  of  the  February  rent  In  16  B. 
C.  L.  p.  1132,  section  663  of  the  article  on 
Landlord  and  Tenant,  the  law  Is  stated  as 
follows: 

"The  most  familiar  instance  of  the  wahrer 
of  the  forfeiture  of  a  lease  arises  from  the  ac- 
ceptance of  rent  by  the  landlord  after  conation 
broken,  and  it  is  a  uciversal  rule  that,  if  the 
landlord  accepts  rent  from  bis  tenant  after  full 
notice  or  knowledge  of  a  breach  of  a  covenant 
or  condition  in  his  lease  for  which  a  forfeiture 
mifrht  have  been  demanded,  this  constitutes  a 
waiver  of  forfeiture  whieb  cannot  afterward  be 
asserted  for  that  particular  broach  or  any 
other  breach  which  occurred  prior  to  the  ac- 
ceptance of  the  rent." 

Our  cases  are  to  the  same  e|Tect.  L.  R. 
Granite  Co.  v.  ShaU,  69  Ark.  405,  27  S.  W. 
562;  Wolcs-Riggs  Plantation  Go.  v.  Banks, 
101  Ark.  461,  142  S.  W.  828. 

The  d^ree  of  the  court  below  canceling 
lease  is  therefore  reversed;  but  the  part 
thereof  awarding  damages  for  the  restora- 
tion of  the  property  to  its  original  ctHidi- 
tion  is  afDrmed. 


HUCKINS.  HOTELS  V.  SMITH.      (No.  S5.) 
(•Supreme  Court  of  Arkansas.    Dec  19, 1021.) 

1.  lankeepera  «=»l  1(1)— Hotel  keeper  oould 
contract  for  care  vf  gsesf •  arthHes  while  ab- 
sent from  hotel. 

A  statute  making  hotel  keeper  a  bailee  for 
hire  as  to  artides  placed,  under  his  care  so 
long  as  the  owner  is  a  guest  of  the  hotel  did 
not  prevent  the  hotel  keeper  and  a  guest  from 
entering  into  a  special  contract  for  the  care  by 
the  hotel  keeper  of  the  guest's  articles  during 
his  absence  from  the  hotel  on  his  trips  as  a 
traveling  salesman. 

2.  Isakeeirars  «s»ll(l)— Guesfs  agreement  to 
stay  at  hotel  while  In  city  good  considoratlon 
for  hotel  keeper's  agreement  to  care  for 
guest's  articles  while  absent. 

The  agreement  of  a  guest  to  stop  at  a 
hotel  whenever  in  the  city  in  which  such  hotel 
was  situated  held  i  good  consideration  for  hotel 
keeper's  agreement  to  care  for  guest's  articles 
during  his  absence  from  the  hotel  on  his  trips 
as  a  traveling  salesman. 

3.  Evidence  @=>408(7)— Parol  testimony  not 
admissible  to  vary  terms  under  which  hotel 
keeper  took  care  of  guest's^  ^iroperty,  stated 
on  check  given  guest. 

Where  check  given  guest  by  hotel  keeper 
on  delivery  of  guesfs  articles  to  hotel  keeper 
expressed  the  terms  and  conditions  under  which 
hotel  keeper  agreed  to  care  for  such  articles, 
the  terms  so  specified  could  not  be  altered  by 
parol  evidence. 


4.  Inakeeper*  «s»l  1(1)— Liability  ander  spa- 
eial  agreement  to  care  for  guesfs  property 
during  absence  from  hotel  held  that  of  bailee 
for  hire. 

Hotel  keeper,  who  agreed  to  take  care  of 
guest's  property  during  guest's  absence  from 
hotel  on  trips  as  a  traveling  salesman,  was  lia- 
ble for  value  of  the  goods  lost  only  if  the  loss 
resulted  from  negligence;  its  liability  being  that 
of  a  bailee  for  hire. 

5.  Innkeepers  «s3ll(i2) — Required  to  explain 
loss  of  property  before  guest  was  required  to 
prove  Innkeeper  negligent. 

Hotel  keeper,  being  sued  for  loss  of  goods 
placed  in  its  care  by  guest  under  agreement 
making  hotel  keeper  a  bailee  for  hire  as  to 
such  goods,  had  the  burden  of  explaining  the 
loss  before  plaintiff  could  be  put  upon  proof  as 
to  negligence. 

6.  innkeepers  <S=9ll(l2)  —  Whether  loss  of 

?ioodt  In  hotel  keeper's  possession  as  bailee 
or  hire  was  due  to  hotel  keeper's  negligence 
held  for  Jury. 
In  an  action  against  a  hotel  keeper  for  loss 
of  goods  placed  in  its  care  under  agreement  to 
care  for  goods  during  guest's  absence  from  city, 
the  question  of  whether  loss  of  goods  was  due 
to  hotel  keeper's  negligence  held  for  the  Jury. 

^peal  from  CIrcDit  Court,  Miller  County; 
Oeo.  B.  Haynie,  Judge. 

Suit  by  George  A.  Smith  against  the  Huck- 
Ins  Hotels,  judgment  for  plaintiff  on  appeal 
from  judgment  for  defendant  In  43ie  munici- 
pal court,  and  defendant  appeals.  Reversed 
and  remanded. 

Frank  S.  Quinn,  of  Texarkana,  for  appel- 
lant. 

HART,  J.  George  A.  Smith  brought  this 
suit  in  the  municipal  court  of  Texarkana, 
Ark.,  against  the  Bucklns  Hotels  to  recover 
the  value  of  certain  articles  checked  by  him 
at  the  defendant's  hotel  In  Tezarkana,  Ark., 
alleged  to  be  of  the  value  of  $132.50. 

In  the  municipal  court  Judgment  was  ren- 
dered in  favor  of  the  defendant  Upon  ap- 
peal to  tlie  circuit  court  there  was  a  trial 
before  a  Jury  and  a  verdict  for  the  plaintiff 
in  the  sum  of  $85.  From  the  Judgment  ren- 
dered this  appeal  has  been  prosecuted. 

According   to    the    testimony    of   Geo.    A. 
Smith,  the  plaintiff,  he  was  a  traveling  shoe 
salesman  with  headquarters  at  Texarl^ana, 
Ark.    He  stayed  at  the  Hu'ckins  Hotels  when 
be  was  in  Texarkana.   He  told  Paul  G.  Huck- 
ins,  the  manager  of  the  hotel,  that  he  want- 
ed to  get  a  room  permanently  at  a  lower 
rate  in  which  to  leave  bis  clothes  and  other 
personal  effects  while 'absent  from  the  dty. 
IHucklns  replied  that  he  could  not  do  that, 
jbut  he  suggested   thnt   the  plaintiff  should 
I  make  a  bundle  of  his  effects  and  check  it 
I  when  be  left  and  have  the  porter  bring  it  to 
I  his   room   when   he  returned.    This  under- 
I  standing  was  had  to  'avoid  the  payment  of 
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the  regular  rates  while  the  plaintiff  was  ab- 
sent on  his  trips.  The  plaintiff  checked 
three  different  packages  with  the  defendant 
These  packages  contained  a  eult  of  clothes, 
some  leather  samples,  three  silk  shirts,  and 
some  tdt  slippers.  The  articles  were  In 
three  different  packages,  and  Smith  received 
tliree  'checks  for  them.  The  diecks  were  in 
the  following  form : 

"The  HucUna  Hotels. 

"Oklahoma  City. 

"Fort  Worth  Grip         Tcxarkana. 

"We  will  cot  be  responsible  for  articles  check- 
ed when  holder  of  check  ceases  to  be  a  guest  or 
in  any  event  for  more  than  ten  days. 

"No.  67009.         *        The  Huckins  Hotels." 

The  witness  presented  these  checks  to  Mr. 
Huckins  and  demanded  his  packages,  but  did 
not  receive  them.  On  cross-examination  be 
slated  that  at  the  time  he  left  the  packages 
ami  received  the  checks,  be  was  getting  ready 
to  leave  town.  He  left  on  Sunday  nigbt 
ar.d  returned  the  following  Friday,  but  did 
not  ask  for  bis  property  then.  He  did  tiiis 
for  three  weeks  Itefore  he  asked  for  his  pack- 
ages. The  hotel  maintained  a  check  room 
for  its  guests  and  the  plaintiff  did  not  pay 
the  defendant  anything  for  keeping  the 
three  packages.  The  consideration  for  keep- 
ing them  was  that  he  should  be  a  guest  of 
the  hotel  when  in  town.  Huckins  did  not 
make  any  agreement  with  the  plaintiff  dif- 
ferent from  the  statement  contained  in  the 
checks,  but  assured  him  that  the  packages 
would  be  all  right 

Paul  O.  Huckins,  the  manager  of  the  hotel, 
testified  that  the  articles  had  been  left  there 
for  five  or  six  weeks  vaben  the  plaintiff  pre- 
sented the  checks;  that  the  boy  tried  to  find 
the  articles  but  could  not  do  so;  that  be 
does  not  recall  any  conversation  with  plain- 
tiff about  the  matter  and  made  no  agreement 
with  bira  except  what  the  checks  stated. 

The  court  instructed  the  jury  that  the  spe- 
cial agreement  under  which  the  defendant 
agreed  to  take  care  of  the  artides  in  con- 
sideration of  the  plaintiff  becoming  the  guest 
of  the  hotel  when  he  was  in  the  city  of  Tex- 
arkana  wa§  a  sufficient  consideration  to  bind 
the  defendant  to  take  care  of  the  property. 

The  court  further  Instructed  the  Jury  that 
If  such  a  contract-was  entered  into  Ijetween 
the  parties,  and  the  property  was  lost  while 
in  the  custody  and  possession  of  the  defend- 
ant, the  defendant  would  be  liable  for  the 
value  of  it  The  latter  part  of  this  instruc- 
tion was  wrong. 

In  Turner  v.  Weitzel,  136  Ark.  503,  207  S. 
W.  .39,  the  court  held  that  under  our  statute 
making  an  inn  or  hotel  keeper  liable  only 
as  a  depositary  for  hire  as  to  personal  prop- 
erty placed  by  his  guests  under  bis  care,  the 
Iceeper  of  a  hotel  is  no  longer  liable  in  sucb 
case  as  an  insurer,  but  is  held  to  the  exercise 
of  ordinary  care  and  diilgenceu 


[1.  2]  Under  this  statute  titie  hotel  keeper 
is  a  bailee  for  hire  for  tbe  articles  placed  by 
a  guest  under  bis  care  so  long  as  the  former 
is  a  guest  of  the  boteL  This  statute  would 
not  prevmit  tbe  parties  from  entering  into  a 
special  contract  for  the  care  of  the  guest's 
articles  during  his  almence  from  the  botel  on 
his  trips  as  a  traveling  salesman.  Tbla  Is 
what  tbe  plaintiff  says  was  done  in  tlie  in- 
stant case,  and  we  think  that  tbe  agreement 
of  tbe  plaintiff  to  atop  at  tbe  defendant's 
botel  while  in  the  city  of  Texarlutna,  Ark- 
was  a  sufficient  consideration  on  his  part  to 
make  tbe  agreement  binding  on  tbe  hotel 
keeper.  The  parties,  however,  saw  fit  to  re- 
duce tbelr  agreement  to  writing,  and  this  cmi- 
stituted  and  defined  tb^lr  respective  rights 
and  aiablllttes. 

[3]  Tbe  check,  given  by  the  def»idant  to 
the  plaintiff  for  tbe  articles,  in  plain  terms 
stated  that  It  would  not  be  responsible  wben 
tbe  holder  of  tbe  dieck  ceased  to  be  a  guest 
or  In  any  event  for  more  than  tea  days.  As 
we  have  already  seen,  tbe  statute  made  the 
defendant  liable  for  tbe  baggage  of  the  plain- 
tiff during  tbe  time  be  was  a  guest  of  tbe  bo- 
tel; but  tbe  die«k  limited  the  UabUity  in 
any  event  to  not  more  than  t&n  days,  mean- 
ing thereby  ten  days  after  tbe  plaintiff  ceas- 
ed to  be  a  guest  of  tbe  hotel.  The  instrument 
was  contractual  In  its  nature  and  the  plain- 
tiff could  not  vary  its  terms  by  parol  evi- 
ieacB.  His  own  evidence  shows  that  be  1^ 
tbe  articles  at  the  hotel  for  three  or  four 
weeks  after  be  ceased  to  be  a  guest  thereof 
before  be  demanded  them. 

[4]  Under  the  special  agreement  tbe  botti 
company  was  a  bailee  for  hire  and  was  Liable 
for  tbe  value  of  the  goods  lost  only  wben 
tbe  loss  resulted  from  its  negligence.  Hor- 
nor  Transfer  Co.  v.  Abrams,  233  S.  W.  825. 

It  follows  that  the  court  erred  in  tellin? 
tbe  Jury  that  if  tbe  baggage  was  lost  while  in 
the  custody  and  possession  of  the  defendant 
tbe  defendant  would  be  liable  for  tbe  value 
of  It  regardless  of  the  time  wben  it  was  lost 
or  of  whether  the  defendant  was  negligent  in 
keeping  tbe  property. 

[B]  It  is  true  that  the  defendant  having 
been  placed  In  the  exclusive  possession  of 
the  property,  it  devolved  upon  it  to  explain 
tbe  loss  before  the  plaintiff  could  be  put  upon 
proof  as  to  negligence.  It  cannot  be  sfiid. 
liowever,  tliat  there  was  no  evidence  adduced 
by  tbe  defendant  tending  to  show  that  the 
property  was  lost  without  negligence  on  its 
part. 

[t]  According  tfi  tbe  testimony  of  tbe  man- 
ager of  tbe  botel,  the  articles  sued  for  bad 
been  placed  in  the  check  room  of  the  botel 
which  was  located  next  to  tbe  elevator  In  tbe 
lobby.  The  check  room  was  for  the  use  of 
the  guests  of  the  hotel  and  has  a  window  in 
it  without  any  glass  and  a  sill  door.  Only 
tbe  bellboys  are  permitted  in  there.  Tbe  ar- 
ticles bad  been  left  In  there  five  or  six  weeks 
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before  the  plaintiff  called  for' them.  This 
was  sufficient  to  carry  to  the  Jury  the  ques- 
tion of  the  defendant's  negUgeDce.  Honor 
Transfer  Qo.  t.  Abrams,  supra. 

For  the  error  In  giving  Instruction  above 
referred  to,  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


FELDER  V.  HALL  BROS.  CO.  at  al. 
(No.  58.) 

(Supreme  Ooart  of  Arkansas.    Dee.  19, 1921.) 

1.  Landlord  tad  taaaat  «=986(l)>-Provi«loa  to 
"renew"  lease  held  not  to  effect  an  automatlo 
extension. 

An  8-year  lease,  providing  that  the  lessees 
should  "^ave  the  right  to  renew  this  lease  for 
the  term  of  ten  years  from  the  expiration  here- 
of," did  not  grant  an  18-year  term  through  an 
aotomatic  extension,  but  provided  for  an  ex- 
tension of  10  years  if  the  lessees  so  desired 
and  they  had  not  forfeited  their  right;  the 
meaning  of  the  word  "renew"  being  that  the 
contract  would  expire  in  8  years,  bnt  might  be 
renewed  for  10  years  (citing  Words  and  Phras- 
es, First  and  Second  Series,  Kenew). 

2.  Landlord  and  tenant  «s>83(4)  —  Lesssoa' 
failare  to  repair  hold  ground  for  forfeiture 
of  right  of  renowal. 

Where  a  lease  gave  right  to  renew  for  a 
10-year  term,  and  required  lessees  to  keep  fenc- 
es and  improvements  in  good  repair  and  to  de- 
liver the  property  at  the  expiration  of  the  lease 
in  as  good  a  condition  as  it  was  when  leased, 
held  that  failure  to  keep  the  property  in  repair 
during  the  first  term  constituted  ground  for 
forfeiture  of  the  right  to  renew. 

Appeal  from  Gircnlt  Ciontt,  Lee  Ounty ;  B. 
J.  WUUams,  Special  Judge. 

Action  by  Jonas  Felder  against  the  Hall 
Brothers  Compttny  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded. 

H.  F.  Roleson  and  R.  I>.  Smith,  both  of 
Marianna,  and  C.  W.  Norton,  of  Forrest  City, 
for  appellant 

Daggett  &  Daggett  and  Mann  &  McCullocb, 
all  of  Marianna,  for  appellees. 

SMITH,  J.  a%ls  Is  an  action  of  unlawful 
detainer,  and  while  this  Is  the  second  appeal 
in  the  case  (Felder  v.  Hall  Bros.  Co.,  146  Ark. 
94,  225  S.  W.  280),  the  opinion  in  the  former 
appeal  has  no  bearing  on  the  issues  now  pre- 
sented for  decision. 

The  litigation  arises  out  of  the  construc- 
tion of  a  lease  contract.  Omitting  formal 
parts  and  certain  recitals  which  admittedly 
have  no  bearing  on  the  points  in  issue,  the 
contract  reads  as  follows: 

"That  the  said  Jonas  Felder  and  wife  hereby 
lease  to  said  Hall  Bros.  Co.  for  a  period  of 
ei^t  years  beginning  January   1,   1912,   and 
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terminating  December  Si,  1919,  upon  the  terms, 
conditions  and  stipulations  hereinafter  set  forth, 
seventy-five  acres  of  land,  «  •  •  known  as 
the  Chalmers  place. 

"(1)  Said  party  of  the  second  part  hereby 
agrees  to  pay  said  first  parties  the  sum  of  five 
dollars  ($5.00)  per  annum  for  each  acre  of  said 
land,  said  rent  shall  be  paid  on  the  first  of 
November  of  each  year.  -  ' 

"(2)  Said  second  parties  shall  have  the  right' 
to  renew  this  lease  for  the  term  of  ten  years 
from  the  expiration  hereof. 

"(3)  Said  first  parties  shall  not  be  required 
to  make  any  repairs  of  any  kind  or  character, 
but  said  second  party  shall  keep  the  fences  and 
improvements  on  said  property  in  good  repair, 
and  shall  deliver  the  same  at  the  expiration  of 
this  lease  in  as  good  condition  as  the  same  is 
now." 

At  the  trial  the  lessor  .offered  testimony 
to  the  effect  that  the  provision  In  regard  to 
repairs  and  improvements  bad  not  been  com- 
plied with;  and  we  must  assume  the  testi- 
mony would  have  established  that  fact.  Inas- 
much as  the  court  took  the  view  that  the 
contract  was  a  present  demise  for  a  period 
of  18  years,  and  that  failure  to  repair  and 
keep  up  the  improvements  did  not  warrant 
the  maintenance  of  this  suit,  as  the  contract 
had  not  provided  for  a  forf^ture  In  case  of 
failure  to  repair  and  Improve,  and  directed 
the  Jury  to  return  a  verdict  In  favor  of  the 


Was  the  court  correct  In  holding  the  lease 
contract,  set  out  above,  a  present  demise  for 
a  period  of  18  years;  and,  if  not,  did  the 
lessees  forfeit  the  right  to  renew  the  lease 
for  the  additional  term,  because  of  their  fail- 
ure to  keep  the  Improvements  in  good  repair? 

Appellees  dte  and  rely  upon  the  case  of 
Neal  V.  Harris,  140  Ark.  619,  216  S,  W,  6,  as 
supporting  the  ruling  of  the  court  below  and 
as  conclusive  of  the  points  In  Issue.  There 
the  clause  of  the  contract  construed  by  the 
court  read  as  follows: 

"Said  party  of  the  first  part  agrees  to  give 
party  of  the  second  part  the  refusal  of  the 
above  place  for  the  years  1919  and  1920,  at 
the  above  price,  $7  per  acre." 

Our  discussion  of  the  subject  In  that  case 
commenced  with  the  statement  that  both  the 
text-writers  -and  the  adjudicated  cases  make 
a  distinction  between  a  covenant  in  a  lease 
for  a  r^ewal  and  a  provision  therein  for  an 
extension  of  the  time,  at  the  option  of  the 
lessee,  and  we  said: 

"In  the  latter  case  upon  the  ekerdse  of  the 
option  by  the  lessee  there  is  granted  a  present 
lease  for  the  full  term  to  which  it  may  be  ex- 
tended, and  not  a  lease  for  the  lesser  period, 
with  the  privilege  of  a  new  lease  for  the  ex- 
tended term." 

In  support  of  this  iwoposition  we  quoted 
from  Underbill  on  Landlord  and  Tenant,  vol. 
2,  par.  803.    In  further  suiqaort  of  that  prop- 
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osltion  we  also  cited  16  K.  C.  L.  §  3S9,  p.  S85, 
Tiffany  on  Landlord  and  Tenant,  vol.  2,  pars. 
218.  219,  j/fP-  1517,  1618,  Jones  on  landlord 
and  Tenant^  |  340,  and  24  Cyc.  1019. 

We  said  the  rule  itself  Is  well  settled,  and 
the  only  diffleulty  was  in  the  application  of 
it  to  a  given  lease.  Construing  the  clause  of 
the  lease  quoted,  wq.  said : 

"So  in  the  present  case  no  new  contract  was 
provided  for  in  the  lease  itself.  The  formal 
covenant  of  renewal  usually  provides  specifical- 
ly for  the  execution  of  a  new  lease.  The  ex- 
tended term  in  the  lease  under  consideration 
was  fixed  by  and  was  a  part  of  the  original 
lease.  When  the  lessee  exercised  bis  option 
and  gave  the  required  notice  the  parties  were 
bound  for  the  two  additional  years." 

We  think,  the  lease  iiere  to  be  construed  is 
essentially  different  from  the  one  construed 
in  Neal  v.  Harris,  supra.  There  the  lease 
contract  provided  for  the  refusal  for  the  addi- 
tloiml  years  at  the  same  price.  One  defini- 
tion of  the  word  "refusal,"  as  given  In  Web- 
i>ter's  New  Intematioikal  Dictionary,  is : 

"The  choice  of  refasing  or  taiong,  espeeiaUy 
as  to  a  purchase,  as,  to  five  one  the  refusal  of 
a  house" 

— and  it  was  in  this  sense  that  the  word 
•refusal"  was  used  in  the  case  of  Neal  v. 
Ilarrls. 
Here  the  language  of  the  parties  is  that — 

"Said  second  party  sliall  have  the  right  to  re- 
new this  lease  for  the  term  of  ten  years  from 
the  expiration  hereof." 

And  we  think  the  natural,  usual,  and  or- 
dinary meaning  of  this  language  is  that  the 
contract  was  to  expire  in  8  years,  but  might 
thereafter  be  renewed  for  10  years. 

In  the  case  of  Neal  v.  Harris,  supra,  there 
appears,  in  the  inragraph  quoted  from  lJnder< 
hill  on  Landlord  and  Tenant,  in  support  of 
the  proposition  that  there  is  a  distinction  be- 
tween a  covenant  In  a  lease  for  a  renewal 
and  a  provision  therein  for  an  extension  of 
the  term  at  the  option  of  the  lessee,  the  state- 
ment that — 

"In  the  absence  of  an  express  provision  that 
a  new  lease  is  intended  to  be  executed,  the 
presumption  is  that  no  new  lease  is  intended, 
but  that  the  lessee  is  to  continue  to  hold  under 
the  original  lease.  The  lease  must  clearly 
and  positively  show  that  the  making  of  a  new 
lease  was  intended.  This  must  appear  from  the 
express  language  of  the  parties.  The  reason 
for  the  presumption  is  the  fact  that  the  making 
of  a  new  lease  will  involve  trouble  and  expense 
which  should  be  avoided  by  the  courts,  if  pos- 
sible, unless  it  is  very  dear  that  the  parties 
bad  expressly  agreed  to  incur  such  trouble 
and  expense." 

But  this  is  stated  as  a  mere  presumption, 
and  we  did  not  there  recognize  the  presence 
or  absence  of  an  express  provision  that  a 
new  lease  should  be  written  as  conclusive 


of  the  question.    The  only  comment  of  this 
court  on  that  featuse  of  the  case  was  that— 

"^he  formal  covenant  of  renewal  usually  pro- 
vides specifically  for  the  ezeeutioq  of  •  new 
lease." 

This  contract  will  be  construed  for  the 
purpose  of  extracting  the  meaning  of  the 
parties,  and  In  doing  so  we  will  give  the  lan- 
guage they  have  employed  its  usual,  custom- 
ary, and  ordinary  meaning,  as  there  is  notli- 
ing  about  the  contract,  in  Its  entirety,  which 
indicates  that  it  was  otherwise  used;  and, 
as  so  construed,  we  think  it  appears  that  the 
parties  contemplated  that  a  new  lease  would 
be  made  at  the  end  of  Qie  8-year  period; 
and,  if  such  Is  its  meaning,  then  there  is, 
in  the  case,  no  question  of  presumptions. 

In  vol.  1,  p.  406;  Taylor  cm  Landlord  and 
Tenant,  it  is  said : 

"Although  it  is  held  that  an  additional  term, 
granted  under  the  covenant  to  renew,  is  not  a 
new  demise,  but  an  extension  of  the  original 
term,  yet,  under  the  ordinary  form  of  lease, 
there  is  a  distinction  between  a  stipulation  to 
renew  the  lease  for  an  additional  term  and 
a  stipulation  to  extend  it  for  an  additional  term, 
since  the  former  requires  the  malring  of  a  new 
leaae,  and  the  latter  does  not." 

In  Wood  on  Landlord  and  Tenant,  vol.  '2, 
I  418  p.  942,  it  Is  said: 

"A  covenant  liy  the  landlord  to  renew  the 
lease  for  a  second  term,  bebig  a  contract  to 
give  a  new  lease,  does  not  give  the  tenant  a 
right  at  law  to  retain  possession  of  the  prem- 
ises demised  after  the  expiration  of  the  orig^al 
term." 

A  similar  statement  of  the  law  appears  in 
16  R.  C.  L.  at  section  382  of  the  article  on 
Landlord  and  Tenant.  See  nmneroua  anno- 
tated cases  cited  In  the  note  to  that  text. 

In  34  Oya  p.  1007,  it  is  said: 

"A  covenant  to  renew  is  a  covenant  to  grant 
an  estate.  It  is  not  a  present  demise  (as  dis- 
tinguished from  a  covenant  to  extend)  so  as 
of  itself  and  alone  to  continue  the  tenancy  for 
the  renewal  period,  but  calls  for  a  new  lease, 
without  which  the  tenant  cannot  strictly  re- 
tain possession  as  against  the  lessor  in  a  court 
of  law,  by  relying  merely  upon  the  covenant  to 
renew." 

In  the  case  of  Grant  v.  Ck)lllns,  157  Ky.  36. 
162  S.  W.  539,  the  hcadnote  reads: 

"There  is  a  distinction  between  a  stipnlation 
in  a  lease  to  renew  it  for  an  additional  term 
and  one  to  extend,  in  that  a  stipulation  to  re- 
new requires  the  making  of  a  new  lease,  while 
one  to  extend  does  not," 

This  case  is  annotated  in  Ann.  Gaa.  1915D, 
p.  248. 

In  the  case  of  T^eavltt  v.  Maykei,  203  Mass. 
506,  89  N.  E.  1050,  133  Am.  St  Rep.  323,  the 
lease  there  construed  contained  the  clause: 

"It  is  further  agreed,  in  consideratiOB  here- 
of that  the  lessees  shall  have  the  privilege  and 
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right  to  renew  tUs  lease  after  Its  expiration 
for  the  further  term  of  two  years  npon  the 
game  terms  and  conditions  of  this  lease." 

Of  this  clause  the  court  said: 

"We  are  of  opinion  that  the  defendant's  oon- 
Btnietion  of  the  quoted  clause  is  correct.  It 
gave  the  lessees  a  right  to  have  a  renewal  of 
the  lease  for  2  years  more,  but  without  a  for- 
mal renewal,  or  something  equivalent  to  it,  it 
did  not  extend  the  term  through  this  additional 
period.  In  Cunningham  v.  Pattee,  96  Mass. 
24S-252,  the  court  said  of  'renew':  The  word, 
ex  vi  termini,  imports  the  giving  of  a  new 
lease  like  the  old  one,  with  the  same  terms  and 
stipolations;  and  at  the  same  rent  and  with  all 
the  essential  covenants.'" 

See,  also.  Fair  v.  Hartford  Rubber  Works, 
95  Conn.  350,  111  Atl.  193 ;  Sheppard  v.  Ros- 
enkrans,  109  W1&  68,  85  N.  W.  199,  83  Am. 
St.  Rep.  886;  KoUock  v.  Scribner,  98  Wis. 
104,  73  N.  W.  776;  Swank  v.  St.  Paul  City 
Ry.  Co.,  61  Minn.  423,  68  N.  W.  1088; 
Stronsse  v.  Bank,  9  Colo.  App.  478,  49  Pac. 
260;  Ortan  v.  Noonan,  27  Wis.  272;  Whal- 
en  V.  Manley,  68  W.  Va.  328,  69  S.  E.  843; 
Drake  r.  Board  of  Education,  208  Mo.  540, 
106  S.  W.  650,  14  L.  R.  A,  (N.  S.)  829, 128  Am. 
St  Rep.  448,  13  Ann.  C^s.  1002 ;  Helena  L.  4 
R.  Co.  T.  "X.  P.  Ry.  Co.,  67  Mont.  93, 186  Pac. 
702;  HoweU  v.  City  of  Hamburg  Co.,  166 
Cal.  172,  131  Pac  130.  Numerous  cases,  in 
which  the  principle  under  consideration  is 
discussed,  are  collected  in  the  notes  to  the 
unnotated  cases  of  Cranshaw-Gary  Lbr.  Co. 
V.  Norton  (m  Miss.  720,  72  South.  140)  L. 
IC  A.  1916E,  1227»  Luthey  .v.  Joyce,  132 
Minn.  461,  157  N.  W.  708,  I*  R.  A.  1916E, 
1233,  and  Kuhlman  t.  W.  J.  Lemp  Brewing 
Co.,  87  Nebi  72,  126  N.  W.  1083,  29  E.  B.  A- 
(N.  S.)  174.  See,  also,  definitions  of  the  word 
"renew" 'in  Words  and  Phrases,  First  and 
Second  Series. 

Ill  We  conclude,  therefore,  that  the  parties 
did  not  contemplafe  an  automatic  extension 
of  this  lease,  but  that  it  might  be  thereafter 
e.xtendcd  for  a  period  of  10  years,  if  the  les- 
.'<ces  so  desired,  unless  they  bad  forfeited 
their  right  to  this  extension. 

If,  as  we  have  concluded,  the  lease  was 
not  a  present  demise  for  a  period  of  18  years, 
liave  the  lessees  forfeited  the  right  to  hold 
possession  of  the  premises  for  an  additional 
term,  because  of  the  failure  to  keep  the 
ImpioTonents  in  good  repair}  A  considera- 
tion of  this  feature  of  the  case  confirms  us 
in  tbe  correctness  of  the  condoslon  we  have 
Just  stated.  Eight  years,  of  itself,  is  a  lease 
of  more  Oiau  ordinary  length  for  farming 
lands ;  and  18  years  is  about  the  Ufetime  of 
ordinary  farm  improvements.  The  lease  re- 
cites that  it  is  "upon  the  terms,  conditions 
and  stipulations  hereinafter  set  forth."  And 
one  of  these  terms,  conditions,  and  stipula- 
tl<»i8  is  that — 
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.The  lessees  "shall  keep  the  fences  and  im- 
provements on  said  property  in  good  repair,  and 
shall  deliver  the  same  at  the  expiration  of  this 
lease  in  as  good  condition  as  the  same  is  now." 

[I]  It  will  be  observed  that  the  lessees  are 
not  required  merely  to  deliver  the.  premises, 
at  the  expiration  of  the  lease,  in  as  good  con- 
dition as  the  same  were  at  the  time  the  lease 
was  made,  but  that  It  was  required  that  they 
should  be  kept  in  that  condition  during  the 
continuance  of  tbe  lease.  It  is  conceded  that 
the  lessees  paid  the  rent,  but  we  assume  for 
the  puriwse  of  this  appeal  that  they  did  not 
keep  up  tbe  repairs.  We  think  It  fair  to 
assume  that  the  parties  contemplated  there 
would  be  no  default  in  this  respect  if  the 
lessees  sought  to  renew  the  lease,  and  that 
they  would  not  se^  to  exercise  that  right  if 
they  bad  failed  to  keep  their  covenant  to 
maintain  the  repairs.  The  case  of  Jones  v. 
Epstein,  134  Axk.  505,  204  S.  W.  217,  is 
against  the  assertion  of  that  right  by  the 
lessees  and»  the  state  of  this  record.  See, 
also,  the  cases  of  Ballbrooks  v.  Rosser,  143 
Ark.  559,  221  a  W.  483;  Tedstrom  v.  Pud- 
dephatt,  99  Ark.  193,  137  S.  W.  816,  Ann.  Cas. 
1913A,  1092 ;  Berman  v.  Shelby,  93  Ark.  472, 
125  S.  W.  124;  Buckner  v.  Warren,  41  Arte. 
532;  16  R.  a  L.  section  194  of  the  article 
on  Landlord  and  Tenant 

The  Judgment  of  the  court  below  will  there- 
fore be  reversed,  and  the  cause  will  be  re- 
mauded  for  a  new  trial. 


SCONYERS    V.    STATE.      (No.    72.) 

(Supreme  Court  of  Arkansas.    Dee.  24,  1921.) 

Forgery  ®=944(3)— Evidence  held  suffldent  to 
support  veritict  of  uttering  forged  rent  notes. 
In  a  prosecution  for  uttering  forged  rent 
notes,  evidence  held  suflSdent  to  support  a  ver- 
dict of  guilty. 

Appeal  fronk  Circuit  Ck>urt,  Jackson  Coun- 
ty ;  Dene  H.  Ooleman,  Judge. 

R.  L.  Sconyers  was  convicted  of  uttering 
a  forged  instrument,  and  he  appeals.  Af- 
firmed. 

Fred  M.  Pickens,  of  Newport,  for  appel- 
lant. 

J.  S.  CUey,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  A3st  Attys.  Gen.,  for  . 
the  State. 

HUMPHREYS,  J.  Appelant  was  indict- 
ed, tried,  and  convicted  in  the  Jackson  cir- 
cuit court  for  uttering  a  forged  :astniment 
and  as  a  punishment  for  the  offense  was  ad- 
Judged,  to  serve  a  three  years'  term  of  im- 
prisonment in  the  state  penitentiary.  From 
the  Judgment  of  conviction,  an  appeal  has 
been  duly  prosecuted  to  this  court. 
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AK>elIant's  only  insistence  for  reversal  is 
the  alleged  insufficiency  of  the  evidence  to 
sustain  the  judgment  It  appears  from  the 
testimony  in  the  case  that  in  the  fall  of  1919 
J.  L.  and  R.  It.  Blanton  executed  a  series  of 
five  rent  notes  in  the  sum  of  $3,500  each  to 
appellant 'for  the  rent  of  his  farm  for  the 
years  1920,  1921.  ]9?2.  1923,  and  1924;  that 
in  the  month  of  December,  1919,  appellant 
borrowed  a  large  smn  of  money  from  Alcorn 
Ferguson,  and  pledged  a  rent  note  in  the 
sum  of  $3,500  for  the  year  1920,  signed  by 
the  Blantons,  along  with  otber  notes,  as  col- 
lateral security  for  the  loan;  that  in  the 
month  of  May  or  June,  1920,  he  borrowed 
$600  from  J.  B.  Hester,  and  pledged  a  rent 
note  In  the  sum  of  $3,500  for  the  year  1920 
as  collateral  security ;  that  later  he  borrow- 
ed an  additional  sum  from  J.  B.  Hester, 
making  a  total  of  $1,600,  upon  the  mme  col- 
lateral ;  that  the  Blantons  only  executed  one 
note  in  the  sum  of  $8,500  covering  the  rent 
of  the  farm  for  year  1920;  that  the  rent 
note  for  the  year  1920  executed  by  the  Blan- 
tons became  dtie  and  payable  November  15, 
1920;  that  one  of  the  other  four  notes  be- 
came due  and  payable  each  successive  year 
thereafter;  that  It  was  discovered  by  J.  B. 
Hester,  Alcorn  Ferguson,  and  C.  0.  Henry 
in  November,  1920,  about  the  time  the  rent 
note  held  l^  Hester  as  collateral  security  l>e- 
came  due  tbat  two  rent  notes  for  the  same 
amount,  dated  and  due  at  the  same  time, 
and  written  on  a  typewriter,  purporting  to 
have  been  signed  by  the  Blantons,  bad  been 
pledged  as  collateral  security,  one  to  Fer- 
guson and  one  to  Hester ;  that  when  the  dis- 
covery was  made  Hester  became  alarmed, 
and  demanded  his  money;  that  appellant 
made  an  effort  to  sell  his  farm  to  pay  the 
indebtedness,  and,  having  failed,  after  being 
told  by  Hester  of  the  existence  of  another 
note  like  the  one  he  held  as  collateral,  and 
that  he  bad  better  get  the  one  be  (Hester) 
held,  appellant  agreed  to  do  anything  Hester 
suggested  about  it,  whereupon  he  suggested 
a  third  mortgage  on  tbe  farm,  which  appel- 
lant executed  to  bim;  ttiat  all  the  notes 
held  by  Hester  were  returned  to  appellant ; 
that  Ferguson's  note  was  paid,  and  the  notes 
held  by  Ferguson  were  returned  to  appellant 
There  Is  a  conflict  in  the  evidence  as  to 
whetber  tlie  entire  series  of  notes  was  pledg- 
ed to  Ferguson  or  Hester. 

The  evidence  is  abundant  to  show  that 
only  one  genuine  note  for  the  rent  of  1920 
was  executed  by  the  Blantons  to  app^ant, 
and  that  two  rent  notes  just  alike  for  said 
year  were  pledged  by  appelant  one  to  Fer- 
guson and  the  other  to  Hester,  as  collateral 
security  for  loons  he  had  obtained  from 
each.  It  follows  as  a  necessary  conclusion 
that  tbe  evidence  is  ample  to  sustain  the 
finding  that  appellant  uttered  a  forged  in- 
strument either  to  Ferguson  or  Hester.    Ap- 


pellant contends  that  this  is  eU  tbe  evidence 
shows  when  considered  in  its  most  favorable 
light  to  the  state.  We  cannot  agree  with  ap- 
pellant in  this  contention.  There  is  sub- 
stantial evidence  in  tbe  record  from  which 
the  Jury  might  have  drawn  an  inference  of 
appellant's  guilt.  Appellant  first  pledged  a 
rent  note  for  1920  to  Ferguson,  and  some  five 
or  six  months  later  pledged  a  similar  note  to 
Hester.  It  is  probable,  and  not  a  mere  con- 
jecture that  the  genuine  note  was  flrs^ 
pledged.  It  is  hardly  likely  that  one  would 
utter  a  forged  instrument  if  he  bad  a  gen- 
uine one  In  his  possession  which  he  could 
assign.  Again,  a  fair  inference  from  the  ev- 
idence is  that  appellant  would  have  made 
an  explanation  to  Hester  concerning  the 
charge  tbat  two  notes  just  alike  had  been 
negotiated  by  him  instead  of  one  If  tbe  note 
assigned  to  Hester  had  been  genuine,  'niere 
was  also  support  for  this  Inference  in  the 
fact  tbat  appellant  proposed  to  execute  a 
third  mortgage  on  his  farm  upon  the  sugges- 
tion of  Hester  that  appellant  bad  better  take 
his  note  up. 

There  being  substantial  evidence  from 
which  the  jury  might  have  legitimately  in- 
ferred that'  the  note  assigned  to  Hester  was 
the  forged  note,  it  cannot  be  said  tbat  tbe 
verdict  and  judgment  did  not  find  support 
in  the  evidence." 

No  error  appearing,  the  Judgment  Is  af- 
flrmied. 


PARRISH  et  al.  v.  PARRI8H.    (N».  54.) 
( Supreme  Court  of  Arkansas.    Dee.  10,  1921.  > 

1.  Equity  «=»23»-AllegatlORS  of  oompiaint 
taken  as  true  upon  demurrer. 

Allegations  of  complaint  are  to  .be  taJtro 
as  true  upon  demurrer  tbereto. 

2.  Huabaad  and  wife  «s»  1 4  (8)— Statute*  re- 
ffloving  disabilities  of  married  womeu  held 
not  to  abolish  estates  by  entirety. 

Crawford  &  Moses'  Dig.  |  6577,  removing 
(Usabilities  of  married  women,  held  not  to  im- 
pliedly abolish  estates  by  the  entirety. 

3.  Husband  and  wife  «=s>l4(2)— Convoyaaee 
to  husband  and  wife  Jointly  created  estate 
by  entirety,  though  they  were  not  deserlbed 
as  husband  and  wife  In  deed. 

The  conveyance  of  property  to  husband  and 
wife  jointly  created  an  estate  by  the  entirety, 
though  deed-  did  not  expressly  atate  that 
the  grantees  are  husband  and  wife. 

4.  Husband  and  wife  «=al4(2)>-/<Tena>Qy  by 
tho  entirety"  defined. 

Tenancy  by  the  entiretr  is  a  joint  tenancy, 
modified  by  tlie  common-law  doctrine  that  hns- 
band  and  wife  are  one  person  in  law  and 
cannot  take  by  moieties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Tenant  by  En- 
tirety.] 
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Appeal  from  Sebastian  Chancery  Court; 
3.  V.  Bourland,  Chancellor. 

Suit  by  Emma  Parrlsh  against  "Willie  Par- 
rish  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.     Affirmed. 

Emma  Parrlsh  brought  this  salt  in  equity 
against  Willie  Parrlsh  and  others  to  reform 
a  deed  to  real  estate  la  Ft.  Smith,  Aiic. 

According  to  the  allegations  of  the  com- 
plaint, on  the  11th  day  of  Movember,  1919, 
Alice  Taylor  Callahan,  by  a  quitclaim  deed, 
conveyed  the  two  lota  in  controversy  to  Jos- 
eph E.  Parrlsh  and  Emma  Parrlsh  for  the 
conslderatloii  of  $1,600,  $260  of  which  was 
paid  in  cash,  and  the  balance  was  evidenced 
by  promissory  notes  executed  by  Joseph  E. 
and  Emma  Parrlsh,  who  were  husband  and 
wife  at  the  time  the  deed  was  executed.  Be- 
fore  the  delivery  of  said  deed  it  was  dls- 


and  a  decrte  was  entered  in  favor  of  tbft 
plaintiff.    The  defendants  have  appealed. 

Jns.  B.  McDonough,  of  Ft  Smith,  for  ap- 
pellants. 

Geo.  i!.  Youmans,  of  Ft  Smith,  for  appel- 
lee. 

UART,  J.  (after  stating  the  facta  as 
above).  [1]  According  to  the  allegations  of 
the  complaint  which  are  to  be  taken  as 
true,  upon  demurrer,  Joseph  B.  Parrlsh  and 
Emma  Parrlsh  were  husband  and  wife  when 
the  first  deed  to  the  property  in  question  was 
executed  to  them,  and  it  was  the  intention 
to  convey  them  an  estate  by  the  entirety. 
A  mistake  was  made  in  the  description  ot 
the  property,  which  was  corrected  by  a  new 
deed  executed  to  Joseph  E.  Parrlsh  alone. 
It  was  represented  to  Emma  Parrlsh  that 
the  new  d^  was  to  her  husband  and  her- 


covered  that  It  did  not  correctly  describe  I  self  as  In  the  first  instance,  and  she  did  not 


the  property  intended  to  be  conveyed,  and 
on  the  19th  day  of  Kovember,  1919,  Alice 
Taylor  Callahan  executed  a  new  deed  to  the 
property  Intended  to  be  described,  to  JosejA 
E.  Parrl^,  for  ttie  purpose  of  correcting  the 
misdescription  in  the  first  deed.  Upon  the 
delivery  of  the  last  deed  the  plaintiff  was 
assured  that  the  mistake  bad  been  correct- 
ed, and  she  did  not  examine  the  deed  and 
dlsoofer  that. her  name  as  one  of  the  gran- 
tors had  been  erroneously  omitted  there- 
from until  after  the  death  of  her  husband. 

For  some  time  prior  to  the  pvurchase  of  the 
property  the  plaintiff  and  ber  said  husband 
occupied  the  same,  and  plaintiff  had  conduct- 
ed thereim  a  grocery  store,  which  was  her 
individual  business.  The  cash  payment  was 
tnade  out  of  her  earnings  and  profits  In 
conducting  the  grocery  store.  It  was  the 
intention  of  plaintiff  and  her  husband  that 
the  title  to  said  property  be  vested  In  them 
as  tenants  by  the  entirety. 

The  prayer  of  the  complaint  is  for  a  ref- 
ormation of  the  deed  by  the  insertion  of  the 
plaintiff's  name  therein  as  one  of  the  gran- 
tees in  said  deed  and  as  one  of  the  purchas- 
ers of  the  property. 

According  to  the  allegations  of  the  an- 
swer, Willie  Parrlsh  is  the  son  of  Joseph 
E.  Parrlsh  and  Emma  ParrisL.  Joseph  E. 
Parrlsh  died  on  the  8th  day  of  December, 
1920,  leaving  Willie  and  Earl  Parrlsh,  his 
pons  and  sole  heirs  at  law.  They  deny  that 
.\lice  Taylor  Callahan  intended  to  convey 
the  property  in  question  to  their  mother  and 
father  as  husband  and  wife  In  such  man- 
ner as  to  create  an  estate  by  the  entirety. 
They  admit,  however,  the  execution  of  the 
deeds  as  set  out  In  plaintiff's  complaint. 
They  admit  that  the  description  of  the  prop- 
erty was  incorrect  as  described  in  the  first- 
mentioned  deed. 

The  plaintiff  filed  a  demurrer  to  the  an- 
swer, which  was  sustained  by  the  court. 
The  defendants  declined  to  plead  further. 


know  any  difference  until  after  the  death  of 
her  husband. 

It  is  the  contention  of  counsel  for  ttie  de- 
fendants that  our  married  women  acts  have 
abolished  estates  by  the  entirety,  and  sev- 
eral cases  from  the  Supreme  Courts  of  other 
states  are  cited  in  support  of  their  conten- 
tion. 

It  must  be  admitted  that  the  authorities 
on  this  question  ana  divided.  The  leading 
cases  bearing  upon  each  side  of  tbe  question 
are  dted  in  Baker  ▼.  Stewart  40  Kan.  442, 
19  Pac.  904,  2  L.  R.  A.  434,  10  Am.  St  Bep. 
21S. .  In  that  case  the  majority  opinitm 
htdds  that  ndither  the  statutes  relating  to 
married  women  nor  the  statutes  relating  to 
descents  and  distributions  have  changed  the 


rule  of  tbe  common  law  with  respect  to  the 
rights  of  the  survlvoc  in  estates  by  the  en- 
tirety. • 

The  contrary  view  Is  maintained  In  the 
dissenting  opinion,  and  the  leading  author- 
ities on  that  side  of  the  question  are  dted. 
The  statute  under  consideration,  in  most  of 
the  cases  dted  on  either  side  of  the  ques- 
tion. Is  very  similar  to  the  provision  of  our 
Constitution  of  1868,  and  of  our  present  Con- 
stitution relating  to  married  women  and  giv^ 
ing  them  the  right  to  control  and  manage 
i  their  ovra  separate  property. 

In  Robinson  v.  Eagle,  29  Ark.  202,  it  was 
held  that  at  common  law  the  husband  and 
wife  are  seized  of  the  entirety  in  land  con- 
veyed to  them  Jointly,  and  upon  the  death 
of  one  of  them  the  estate  remains  to  the 
survivor.  It  was  further  held  that  the  rule 
of  the  common  law  was  not  cbanRed  by  our 
statute,  or  the  Constitution  of  1868.  It  was 
said  that  the  constitutional  provision  only 
relates  to  the  separate  property  of  the  wife, 
and  was  intended  merely  to  preserve  It  from 
liability  from  the  debts  of  the  husband. 

The  provision  in  our  present  Constitution 
is  similar,  and  estates  by  the  entirety  have 
been  upheld  under  it    Branch  v.  Polk,  61 
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Ark.  388,  38  S.  W.  424,  30  L.  B.  A.  324,  54 
Am.  St  Rep.  266;  Simpson  v.  Biffie,  63  Ark. 
289,  38  S.  W.  346;  Eoulston  v.  HaU,  66  Ark. 
305,  50  S.  W.  690,  74  Am.  St  Bep.  97;  and 
Davles  V.  Johnson,  124  Ark.  390,  18T  S.  W. 
323. 

But  It  Is  contended  that  the  rule  of  the 
common  law  has  been  changed  by  an  act  of 
the  Legislature  of  1919,  entitled  "An  act  to 
remove  the  disabilities  of  married  vromen 
in  the  state  of  Arkansas." 

The  section  referred  to  is  section  5577  of 
Crawford  &  Moses'  Digest  which  reads  as 
follows : 

"Every  married  woman  and  every  woman 
who  may  in  the  future  become  married  shall 
have  all  die  rights  to  contract  and  be  con- 
tracted with,  to  sne  and  be  sued,  and  in  law 
and  eqtiity  shall  enjoy  all  rights  and  be  snb- 
jected  to  all  the  laws  of  this  state,  as  though 
she  were  a  feme  sole;  provided,  it  ia  express- 
ly declared  to  be  the  intention  of  this  act  to 
remove  all  statntory  disabilities  of  married 
women  as  weU  as  common-law  disabilities,  such 
as  the  disability  to  act  as  executrix  or  admin- 
istratrix as  provided  by  section  6  of  Kirby's 
Digest  snd  all  other  statutory  disabilities." 

[2]  The  statute  does  not  pretend  in  direct 
terms  to  change  or  modify  the  common  law 
in  any  particle  with  respect  to  an  estate  by 
the  entirety.  It  is  claimed,  however,  that  the 
act  Impliedly  changes  this  rule  of  the  com- 
mon law.  We  cannot  understand  how  the 
act  changes  the  rule  of  the  common  law  In 
this  regard.  The  Legislature  passed  the  act 
for  the  benefit  of  married  women  and  not  to 
take  away  from  them  any  of  their  rights 
or  mlvileges.  Without  the  act  a  married 
woman  holding  with  her  husband  an  estate 
by  the  entirety  would,  when  he  dies,  t^ke 
the  entire  estate  If  she  was  the  survlTor. 
The  act  in  question  has  nothing  to  do  with 
the  estate  which  either  the  husband  or  the 
wife  should  hold,  but  only  with  the  c<mtrol 
by  married  women  of  their  own  separate 
property  and  of  thdr  right  to  contract  and 
to  sue  and  be  sued  and  act  in  other  respects 
as  if  a  ferae  sole.'  The  common-law  inci- 
dents of  marriage  are  swept  away  by  express 
statutes  only.  For  instance,  a  husband  still 
has  his  common-law  rights  of  tenancy  by 
the  curtesy. 

Provisions  of  the  (Constitutions  or  statutes 
to  enaule  married  women  to  hold  property 
to  their  separate  use  or  to  sue  and  be  sued 
and  to  contract  and  be  contracted  with  do 
not  in  terms  apply  to  an  estate  granted  to 
husband  and  wife,  and  have  no  effect  upon 
real  estate  ctmveyed  to  husband  and  wife 
jointly. 

It  Is  also  contended  by  counsel  for  the  de- 
fendant that  the  deed  in  question  did  not 
convey  an  estate  by  the  entirety  to  Joseph 
t-i.  Parrlsh  and  Stoma  Parrlsh  because  they 
are  not  mentioned  in  the  deed  as  husband 
and  wife. 


[3]  We  do  not  think  that  this  makes  any 
difference.  The  complaint  alleges  that  the 
parties  were  husband  and  wife  at  the  time 
the  deed  was  executed,  and  It  is  the  convey- 
ance of  the  property  to  the  husband  and 
wife  Jointly  which  creates  the  estate  by  the 
entirety.  Chandler  v.  Cheney,  37  Ind.  391; 
Hulett  V.  Inlow,  67  Ind.  418,  26  Am.  Bep. 
64,  and  case  note ;  and  15  A.  &  E>ncy.  of  Law, 
846,  847.  See,  also,  Davies  v.  Johnson,  124 
Ark.  390,  187  S.  W.  823. 

In  Unl(m  &  Mercantile  Trust  Oo.  ▼.  Hud- 
son, 147  Ark.  7,  227  S.  W.  1,  the  court  ex- 
pressly said  that  our  statutes  enfranchising 
married  women  were  not  Intended  to,  and 
do  not  affect  estates  by  the  entirety. 

[4]  Counsel  for  the  defendants  urge  va  to 
overrule  this  case  In  this  respect;  but,  as 
we  have  already  seen,  the  holding  is  In  ac- 
cord with  our  previous  decisions  bearing  on 
the  question,  and  we  adhere  to  It  Tenancy 
by  the  entirety  is  a  joint  tenancy  modified 
by  the  common-law  doctrine  that  husband 
and  wife  are  one  person  in  law,  and  cannot 
take  by  moieties.  IHie  rule  has  not  been 
changed  by  our  statute  enacted  to  enhance 
the  rights  of  married  women  for  the  reason 
that  such  acts  do  not  expfessly  change  or 
modify  the  'common4aw  rule,  and,  having 
been  passed  to  accomplish  a  different  purpose, 
do  not  do  so  by  neeessary  Implication,  niese 
acts  no  m(H:«  destroy  her  union  with  her 
husband  than  does  a  settlement  of  property 
upon  her  for  hec  separate  use. 

It  follows  that  the  decree  must  be  af- 
firmed. 


SEATON  V.  STATE.     (No.  M.) 

(Supreme  Court  of  Arkansas.    Dec.  24,  1021.> 

1.  Ra|M  «=>54( I)— Uncorroborated  tostlmony 
of  proseoutrix  austalns  eoavletioa  for  stata- 
tory  rape. 

Id  a  prosecution  for  carnal  knowledge  of 
a  girl  under  16,  conviction  may  be  had  npon 
the  uncorroborated  testimony  of  the  prooecn- 
trix  alone. 

2.  Crtmlnai  law  «=>I036(I)— Admission  of  evi> 
donee,  not  ob]ootod  to,  oaanot  be  rovlowod. 

An  assignment  of  error  in  the  admission  of 
certain  evidence  cannot  be  considered  on  ap- 
peal, where  no  objection  was  made  in  the  court 
below  to  that  evidence. 

3.  Criminal  law  «s>ll70>/2(3)— Admission  of 
evidence  not  reviewable,  where  only  qneatlon 
objected  to  was  unanswered. 

An  assignment,  charging  error  in  the  ad- 
mission of  testimony  by  the  sister  of  prose- 
cutrix, that  defendant  had  exhibited  condoms 
to  her,  does  not  require  reversal,  where  the 
record  showed  that  the  only  question  to  which 
objection  was  made  was  as  to  the  number  ex- 
hibited and  was  unanswered. 
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4.  Criminal  law  «ta»l048(2)-4paomo  •bjecfUoa 
must  be  Bade  to  errora  in  instraotlen  on 
creinbiMty. 

If  the  instruction  on  credibility  of  witnesses 
in  effect  charges  that  the  jvxr  are  the  sole 
Judges  thereof,  although  ooe  witness  has  been 
impeached,  and  if  they  believe  a  witness  has 
sworn  falsely  in  part,  they  may  disregard  his 
whole  testimony,  or  reject  that  which  they  be- 
lieTe  to  be  false  and  accept  that  which  they  be- 
lieve to  be  trae,  it  will  not  be  held  bad,  when  no 
specific  objection  was  made,  and  the  faulty  lan- 
guage used  therein  was  probaUy  the  result  of 
oTenii^t.    . 

5.  Criminal  law  4=9377— Evidence  of  character 
with  reference  to  trait  Involved  In  diaiiie  Is 
admisslbleL 

In  a  criminal  prosecution,  evidence  of  ac- 
cused's general  good  character  is  admissible 
with  regard  to  the  particplar  trait  involved  in 
the  nature  of  the  charge. 

6.  Criminal  law  «S9822(I0)— lastruotion  on 
effect  of  character  evidence  held  not  reversi- 
ble. • 

An  instruction  on  the  eftect  of  evidence  of 
defendant's  good  character,  which  was  defective 
for  stating  that,  if  the  jury  believed  beyond  a 
reasonable  doubt  that  defendant  committed  the 
offense,  they  should  disregard  each  evidence, 
does  not  reqoire  a  reveraid  of  the  conviction, 
where  the  first  part  of  the  instruction  apecifi- 
cally  stated  the  evidence  should  be  considered 
with  other  evidence  in  determining  the  question 
of  goilt. 

7.  Criminal  law  «a>730(l6)— Court's  notion 
held  to  enre  erroneous  argument  of  proaeon- 
ter. 

Brror  in  the  argument  of  the  prosecuting 
attorney,  in  reply  to  defendant's  argument  as 
to  his  acquittal  on  another  similar  charge,  was 
cured,  where  the  court  stated  that,  if  he  had 
heard  defendant's  argument,  he  would  have  ex- 
cluded it  from  the  consideration  of  the  jury, 
and  that  the  jury  had  nothing  to  do  with  what 
a  former  jury  did  in  another  case,  but  were  to 
render  their  verdict  on  the  evidence  and  the 
law. 

8.  Criminal  law  «e9726— Argument  Invited  by 
defendant's  argument  does  not  require  re- 
versal. 

Argument  by  the  prosecuting  attorney,  in- 
vited by  reference  in  the  argument  of  defend- 
ant's attorney  to  defendant's  acquittal  on  a 
previous  similar  charge,  does  not  entitle  de- 
fendant to  a  reversal. 


Appeal  from  Circuit  Court,  Lonoke  County; 
Geo.  W.  Reed,  Judge. 

Calvin  Seaton  was  convicted  of  carnal 
knowledge  of  a  girl  under  16,  and  he  appeals. 
Affirmed, 

Trimble  &  Trimble  and  Cbas.  A.  Walls,  all 
of  Lonoke,  for  appellant 

J.  S.  Vtley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst  Attys.  Gen.,  for 
the  State. 
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HA&T,  J.  Calvin  Seaton  proaeonties  this 
appeal  to  reverse  a  Judgment  of  conviction 
against  him,  under  section  2720  ot  Craw- 
ford &  Moses'  Digest,  for  carnally  knowing  a 
female  under  tlie  age  ot  16  years.  At  the 
trial  below,  the  defendant  denied  that  he  had 
had  sexual  intercourse  with  the  prosecuting, 
witness,  and  now  earnestly  Insists  that  the 
evidence  for  the  state  is  not  sufficient  to 
warrant  a  conviction. 

The  prosecuting  witness  was  the  step- 
daughter of  the  defendant,  and  was  past 
14  years  of  age  when  she  testified  at  the 
trial  of  the  case  in  S^teihber,  1921.  Ac- 
cording to  her  testimony,  she  was  past  13 
years  of  age  when  the  defendant,  who  was 
her  stepfather,  had  sfflEual  intercourse  with 
her.  She  had  gone  with  her  stepfatbw  to 
pick  huckleberries  near  their  home  in  Lo- 
noke county,  Ark.,  in  July,  1820,  when  the 
ottenae  was  committed.  She  testified  fur- 
tber  that  her  stepfather  bad  intercourse  with 
her  in  their  pasture  on  another  occasi(«. 
She  also  testified  that  her  stepfather  had  had 
Intercourse  with  her  once  or  twice  a  week 
at  othor  times  in  Iiouoke  county.  Ark.  On 
cross-examination  she  admitted  that  she  was 
mistaken  about  this  last  statement,  but  re- 
affirmed her  testimony  to  the  effect  that  her 
stepfather  had  had  intercourse  with  her  on 
the  two  occasions  named  in  her  examina- 
tion in  chief . 

[1]  Her  testimony  was  sufficient  to  war-  . 
rant  a  conviction.  It  is  well  settled  in  this 
state  that,  in  the  prosecution  for  carnally 
know^g  a  female  under  16  years  of  age,  a 
conviction  may  be  Itad  upon  the  uncorrob- 
orated testimony  of  the  prosecutrix  alone. 
Ragsdale  v.  State,  132  Ark.  210,  200  S.  W. 
802.  and  Jackson  v.  State,  142  Ark.  96,  218 
S.  W.  369. 

[2]  The  next  assignment  of  error  is  that 
the  judgment  diould  be  reversed  because  the 
court  allowed  a  sister  of  the  prosecuting 
witness  to  testify  to.  statements  made  to  her 
by  the  prosecnting  witnesa  No  objection 
was  made  by  the  defendant  in  the  court  be- 
low to  the  evidence  in  this  respect,  and  we 
cannot  consider  any  alleged  error  on  this  ac- 
count on  appeaL  Cegars  ▼.  State,  235  S. 
W.  36. 

[3]  Error  is  also  assigned  with  regard  to 
the  admission  of  testimony  of  the  sister  of 
the  prosecuting  witness  as  follows: 

"Q.  Did  Mr.  Seaton  ever  exhibit  any  rubbers 
or  condoms  to  you?     A.  Tes,  sir. 

"Q.  How  many  did  you  ever  see? 

"Defendant's  Counsel:    We  object  to  that. 

"The  Court:  •  •  •  I/et  her  answer.  (Ex- 
ceptions saved  by  defendant.) 

"Q.  Did  you  ever  see  him  with  any  rubbers? 
A.  Yes,  sir.    *    *    *    He  bought  some  twice. 

"Q.  Do  you  know  what  he  did  with  them? 
Tell  the  jury  what  he  did  with  some  of  them. 

"The  Court:  •  •  •  Not  unless  they  were 
used  with  reference  to  the  other  witness,  Mag- 
gie Mae  Parker." 
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It  viUl  be  obBerved  tUt  defendant  ob- 
jected only  to  the  testtmony  as  to  the  num- 
ber. The  witness  never  answered  the  ques- 
tion propounded  to  her  relative  to  how  many 
she  saw.  She  did  not  tell  what  he  did  with 
them.  All  other  questions  and  answers  were 
not  objected  to,  and  defoidant  has  no  right 
to  complain  of  the  admission  of  the  testi- 
mony at  this  time. 

[4]  The  next  assignment  of  «rror  is  tliat 
the  court  erred  in  instructing  the  Jury  aa  the 
weight  and  credibility  to  be  given  to  the 
testimony  of  the  witnesses.  We  do  not 
deem  it  necessary  to  set  out  the  instruction 
in  the  form  given.  The  Instruction  was 
faulty,  but  this  court  has  held  that,  where 
an  instruction  In  effect  charges  the  jury 
that  they  are  the  judges  of  the  credibility 
of  the  witnesses,  although  one  of  them  has 
been  Impeached,  and  if  they  believe  a  witp 
nesB  has  sworn  falsely  in  part  and  truthful- 
ly in  part,  they  may  disregard  his  whole  tes- 
timony, or  reject  that  portion  which  they  be- 
lieve to  be  false,  and  accept  that  part  which 
they  believe  to  be  true.  It  will  not  be  held 
bad,  when  objected  to  generally.  Bruder  t. 
State,  110  Art.  402,  lei  8.  W.  1067,  and 
Johnson  v.  State,  120  Ark.  193,  179  S.  W. 
861.  In  the  instant  case  no  spedflc  objec- 
tion was  made  to  the  instruction,  and  the 
language  used  was  probably  the  result  of 
oversight.  In  any  event,  in  the  absence  of  a 
specific  objection,  it  does  not  call  for  a  re- 
versal of  Oie  judgment. 

[S]  It  is  Insisted  that  the  judgment  should 
be  reversed  because  the  court  erred  In  giving 
instruction  No.  3,  which  Is  as  follows: 

"It  is  not  a  question  in  this  case  whether  the 
defendant  was  of  good  or  bad  character.  Good 
character  is  no  excuse  for  crime;  neither  would 
bad  character  authorize  you  to  convict  this 
man,  unless  the  proof  establishes  his  guilt  be- 
yond a  reasonable  doubt.  The  only  purpose 
this  testimony,  if  offered  and  permitted  to  go 
to  the  jury  on  the  question  of  good  character, 
is  for  you  to  determine  whether  or  not  a  per- 
son of  such  good  character,  if  there  is  grave 
doubt  as  to  his  guilt,  would  be  likely  to  commit 
such  a  crime.  If  the  testimony  is  equally  or 
evenly  balanced,  good  character  can  be  consid- 
ered, and  should  turn  the  -scales  in  favor  of 
such  person.  If,  however,  the  proof  on  the 
part  of  the  state  convinces  you  beyond  a  rea- 
sonable doabt  that  this  defendant  bad  inter- 
course with  the  prosecuting  vrltness,  and  It 
occurred  within  three  years  before  the  return 
of  this  indictment  and  in  the  confines  of  Ijonoke 
county,  then  you  should  not  consider  any  tes- 
timony with  reference  to  his  previous  good 
character." 

In  a  criminal  prosecution,  evidence  of  the 
accused's  general  good  character  Is  admis- 
sible with  regard  to  the  particular  trait  in- 
volved in  the  nature  of  the  charge.  The 
traits  of  character  which  may  be  proved 
must  depend  upon  the  nature  of  the  crime 
charged  and  the  moral  wrong  which  is  in- 
volved in  its  commission.    Kee  v.  States  28 


Ark.  165;  BdmoudB  r.  State,  34  Ark.  720; 
Ware  v.  State,  91  Ark.  655,  121  S.  W.  92T, 
and  WbiUey  v.  State,  114  Ark.  243,  160  S. 
W.  952.  Under  this  rule  the  defendant  in- 
troduced several  witnesses,  who  testified  as 
to  his  general  good  moral  character,  and 
evidence  was  also  adduced  by  the  state  tend- 
ing to  contradict  the  evidence  in  support  of 
the  defendant's  good  character. 

[t]  It  must  be  admitted  that  the  instruc- 
tion complained  of  is  not  in  good  form,  but 
we  do  not  think  that  the  giving  of  it  con- 
stitutes prejudicial  error  calling  for  a  re- 
versal of  the  judgment  In  the  first  part 
of  the  instruction  the  jury  are  told  that  they 
were  not  authorized  to  convict  oulesa  the 
proof  establishes  the  defendant'js  guilt  be- 
yond a  reasonable  doubt  The  jury  are  spe- 
cifically told  that  In  determining  this  ques- 
tion they  are  to  consider  the  evidence  mi 
character  along  with  the  other  evidence  in 
the  case.  It  is  true  that  at  the  end  the 
court  tells  the  jury  that^f  the  proof  on  the 
part  of  the  state  convinces  them  beyond  a 
reasonable  doubt  of  the  defendant's  guilt, 
then  they  should  not  consider  any  testimony 
with  reference  to  his  previous  good  char- 
acter. As.  we  have  already  seen,  when  the 
instruction  la  read  as  a  whole,  it  is  evident 
that  the  court  did  not  intend  to  instruct  the 
jury  on  the  weight  of  the  testimony.  In 
other  instructions  the  court  told  the  jury 
that  they  could  not  convict  the  defoidant, 
unless  hia  guilt  was  established  beyond  a 
reasonable  doubt  by  the  evldeace  for  the 
state.  This  was  also  made  plain  to  the  jury 
in  the  InstructiOB  complained  of.  Therefore 
the  inatruction  did  not  mean  to  tell  the 
jury  that  the  evidence  of  good  charactn' 
could  not  be  considered.  On  the  other  hand, 
the  jury  were  expressly  told  to  consider  this 
testimony  along  with  Oie  other  testimony  in 
the  case,  and  not  to  convict  the  defendant 
unless  they  were  satisfied  beyond  a  reason- 
able doubt  of  his  guilt  by  the  evidence  for 
the  state.  See  Woodall  v.  State,  234  S.  W. 
266  and  Trimble  v.  State,  234  S.  W.  «26. 

Finally,  it  is  Insisted  that  the  judgment 
should  be  reversed  because  of  tbe  remarks 
made  by  the  prosecuting  attorney  In  his 
closing  argument.  We  copy  from  the  record 
the  remarks  of  the  prosecuting  attorney 
complained  of,  and  the  statement  of  the 
court  in  response  to  the  request  of  the  de- 
fendant to  strike  the  argument  from  the 
record.    It  is  as  follows: 

"Gentlemen  of  the  jury,  Mr.  Thos.  C.  Trim- 
ble, attorney  for  the  d^endant,  has  stated  in 
hli  argument  that  a  former  jury  had  acquitted 
the  defendant  on  a  similar  charge  alleged  to 
have  been  committed  on  the  sister  of  the  pros- 
ecuting witness,  and  the  evidence  in  that  case 
was  stronger  tlian  the  charge  now  on  whidi 
be  is  being  tried.  In  reply  to  this,  I  vrant  to 
say  that,  when  this  jury  returned  to  their 
homes,  they  could  not  with  clear  consdencea 
look  their  wives  and  daughters  in  the  face,  and, 
until  they  meet  their  Maker,  their  consciences 


Digitized  by  VjOOQ  IC 


Arig 


PARSLET  ▼.  STATE 

(2SB  S.W.> 


T97 


would  bum  tbem  for  the  part  they  had  taken 
in  thwarting  justice." 

To  Tvhicb  argument  the  defendant  objeetad 
at  the  time,  and  asked  that  same  be  atridun 
from  the  record.  Thereupon  the  court 
stated: 

"I  have  failed  to  hear  the  statement,  Mr. 
Trimble:  but,  had  I  done  so,  I  wonid  hare  ex- 
cluded same  from  the  tenaideration  of  the  jury. 
The  Jury  has  nothing  to  do  with  what  any  for- 
mer jury  did  in  another  case;  they  are  to  make 
up  their  verdict  upon  the  evidence  and  the  law 
previously  given  them."  , 

[7]  It  will  be  noted  that  the  court  epedfl- 
eally  directed  tl»e  imy  to  render  its  verdict 
alone  upon  the  law  and  the  evidoice  in  the 
present  case.  We  think  the  action  of  the 
court  eliminated  any  prejudice  that  might 
have  resulted  to  the  defendant  from  the  re- 
marks of  the  prosecuting  attorney. 

[t}  Moreover,  the  error  complained  of  was 
invited  by  the  ac^on  of  the  defendant's  at- 
torney In  hlB  argument  to  the  Jury.  There- 
fore  the  def aidant  is  not  entitled  to  have  a 
reversal  of  the  Judgment  on  this  account 

We  find  no  prejudicial  error  in  the  record, 
and  the  Jadgmen^will  be  affirmed. 


PARSLEY  V.  STATE.    (No.  71.) 
(Supreme  Court  of  Arkansas.    Dec.  24,  1921.) 

1.  Homlolde  «=>l5t(l)— Instractlon  as  to  bar- 
den  of  proving  mltrgation,  JustMcatfon,  or 
excuse  held  erroneous  In  proseentiott  for  as- 
sault with  Intent  to  kill. 

In  a  prosecution  for  assault  with  intent  to 
kill,  it  was  error  to  embody  in  an  instruction 
the  statute  providing  that  in  homicide  cases,  if 
the  killing  is  established,  the  burden  of  prov- 
ing mitigating  circumstances  justifying  or  ex- 
cusing homicide  shall  devolve  upon  accused; 
such  statute  not  applying  to  assault  with  in- 
tent to  kill. 

2.  Homlcldo  «s>  1 90(1)— Threats  held  admissi- 
ble In  proseontlen  for  aasaiilt  witb  intent  to 
kill. 

In  a  prosecution  for  assault  with  intent  to 
kill,  where  the  evidence  as  to  who  was  the 
aggressor  was  in  conflict,  threats,  whether 
communicated  or  not,  are  admissible  if  there 
is  any  evidence  that  the  act  was  in  self-de- 
fense. 

3.  Homicide  «s>l90(5)— When  threats  not  ad- 
missible In  prosecution  for  assault  with  In- 
tent to  kill  stated. 

In  a  prosecution  tor  assault  with  intent  to 
UD,  where  the  evidence  as  to  who  was  the 
aggressor  is  in  conflict,  and  there  is  some  evi- 
dence as  to  self-defense,  threats  are  not  ad- 
missible, where  they  are  too  remote  both  in 
circumstance  and  in  time  to  afford  any  rea- 
sonable presumption  or  inference  of  connection 
between  the  occasion  when  the  threats  were 
made  and  the  difficulty. 


Appeal  from  Gtrcntt  Ourt,  Lonoke  <3oau- 
ty;  Geo.  W.  Clark,  Judge. 

Alley  Parsley  was  convicted  of  assault 
with  intent  to  kill,  and  he  appeals.  Re- 
versed and  remanded. 

Williams  &  HoUoway,  Trimble  &  Trimble, 
and  Guy  E.  Williams,  all  of  Lonoke,  for  ap- 
pellant 

J.  S.  TJUey,  Atty.  Gen.,  and  Elbert  God- 
win and  W.  X.  Hammock,  Asst  Attys.  Gen., 
for  the  State. 

HART,  J.  Alley  Parsley  prosecutes  this 
appeal  to  reverse  a  Judgment  of  conviction 
against  himself  for  the  crime  of  assault  ^vlth 
Intent  to  kill. 

This  is  the  second  appeal  in  the  case,  and 
the  evidence  Is  not  materially  different  from 
that  on  the  former  appeal.  Reference  is 
made  to  the  opinion  for  a  particular  state- 
ment of  facts.  Parsley  v.  State,  230  S.  W. 
587. 

[1]  On  the  former  appeal  It  was  held  that 
our  statute  providing  that  In  homicide  cases, 
if  the  killing  Is  established,  the  burden  of 
proving  mitigating  circumstances  Justifying 
or  excusing  the  homicide  shall  devolve  on  the 
accused,  does  not  apply  to  assault  with  In- 
tent to  kill,  and  the  burden  Is  on  Cbe  state 
to  prove  every  allegation  of  the  indictment 
beyond  a  reasonable  doubt  The  judgment 
was  reversed  because  the  trial  court  had 
given  an  instruction  embodying  this  statute 
In  form  and  substance,  and  the  cause  was 
remanded  for  a  new  trial.  Upon  the  retrial 
of  the  case  the  court  again  gave  sultstan- 
tlally  the  same  Instruction,  and  for  the  rea- 
sons given  In  our  former  oplnlod  the  Judg- 
ment must  be  again  reversed,  and  the  cause 
remanded  for  the  error  In  giving  this  In- 
struction. The  Attorney  General  confesses 
error  In  this  respect 

[2]  It  Is  also  Insisted  by  counsel  for  the 
defendant  that  the  court  erred  in  refusing  to 
allow  the  defendant  to  prove  that  the  prose- 
cuting witness  on  the  day  preceding  the 
shooting  had  made  violent  threats  and  dem- 
onstrations against  the  defendant  and  that 
the  Judgment  should  be  reversed  because  of 
the  failure  of  the  court  to  allow  this  proof 
to  go  to  the  jury.  On  the  part  of  the  state 
It  is  admitted  that  the  defendant  asked  ques- 
tions looking  to  the  Introduction  of  testimo- 
ny of  threats  made  against  tbe  defendant  by 
the  prosecuting  witness  on  the  day  preced- 
ing the  shooting,  but  It  Is  Insisted  that  the 
exclusion  of  the  testimony  should  not  be  con- 
sidered on  appeal  because  the  defendant  did 
not  offer  to  show  what  the  answer  to  the 
qucjitions  would  be.  See  Webb  v.  State,  233 
S.  W.  806.  Whatever  may  be  the  state  of 
the  record  on  this  pointy  we  deem  It  neces- 
sary to  decide  the  question  In  view  of  an- 
other trial.  The  defendant  Parsley,  was 
charged    with    shooting    Frank    Gassoway. 
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The  evidence  on  the  part  of  the  state  and 
of  the  defendant  was  in  direct  conflict  as 
to  wlto  was  tlie  aggressor.  It  is  well  set- 
tled in  this  state  that  threats,  whether  com- 
municated, or  uncommunicated,  are  admis- 
sible when  there  is  doubt  as  to  who  was  the 
aggressor,  and  some  evidence  has  been  given 
which  tends  to  show  that  the  act  was  done 
In  self-defense.  Threats  would  be  compe- 
tent to  show  the  character  of  Gassoway  for 
violence,  and  his  disposition  of  mind  towards 
Parsley,  and  thus  to  be  considered  by  the 
jury  in  determining  who  was  the  aggressor. 
I.ee  V.  State,  72  Ark.  436,  81  S.  W.  388; 
Harper  v.  State,  79  Ark.  594.  96  S.  "W.  1003 ; 
Turner  v.  State,  128  Ark.  .565,  195  S.  W.  5, 
and  Bla(Abarn  v.  State,  135  Ark.  388.  205  S. 
W.  654. 

[3]  Of  course  where  the  threats  are  too 
remote,  both  in  circumstance  and  time,  to 
afford  any  reasonable  presumption  or  infer- 
ence of  connection  between  the  occasion  when 
the  threats  were  made  and  the  difficulty  un- 
der investigation,  they  are  not  admissible. 
Turner  v.  State,  128  Ark.  565,  195  S.  W.  5; 
Fowler  V.  State,  130  Ark.  366,  197  S.  W.  568. 

For  the  error  In  giving  the  Instruction  as 
indicated  In  the  opinion,  the  judgment  must 
be  reversed,  and  the  cause  remanded  tor  a 
new  trial. 


WELLS  V.  STATE.     (No.  66.) 
(Supreme  Court  of  Arkansas.    Dec.  24,  1921.) 

1.  Criminal  law  «=>564(l)— Evidenoa  held  saf. 
flclent  to  Mtabllsh  veane. 

In  prq|9ecntion  for  murder,  evidence  held 
sufficient  to  establish  venne. 

2.  Criminal  law  €=3304  (6)— Judicial  luiowledge 
take*  of  boundaries  of  county  and  oounty 
seat. 

The  court  will  take  judicial  knowledge  that 
the  county  seat  of  Drew  county.  Ark.,  is  Monti- 
cello,  and  that  the  boundary  in  a  northeasterly 
direction  is  more  than  10  miles  from  soeh 
town. 

3.  Criminal  law  «s»l038(l)— InstruotlMi,  not 
considered  In  absence  of  objection. 

A  contention  that  trial  court  erred  in  giv- 
ing an  instruction  cannot  be  considered  on 
appeal  where  no  objection  was  made  to  it  in 
the  trial  court. 

4.  Criminal  law  «=»l  168(4)— Instruotlon  to 
disregard  removed  prejudice  from  erroneous 
refusal  to  exclude  evidenoe. 

Instructions  that  certain  testimony  was 
improper  and  shonld  not  be  considered  re- 
moved any  possible  prejudice  resultiqg  from 
error  of  the  court  in  not  granting  motion  to 
exclude  it. 

5.  Indlotment  and  Information  (S=3|I9,  167— 
Alleoatlon  that  killing  was  with  blunt  in- 
strument, nature  of  which  was  unknown,  held 
surplusage,  and  proof  unnecessary. 

An  allegation  in  indictment  that  deceased 
was   killed  with   blunt  instrument,   the   exact 


nature  of  which  was  unknown  to  the  grand 
jurors,  was  wholly  immaterial  and  should  be 
treated  as  surplusage,  and  proof  thereof  was 
unnecessary,  where  the  uncontradicted  testi- 
mony showed  that  deceased  was  killed  with  a 
blunt  instrument,  a  stick,  and  testimony  of  ac- 
cused himself  was  to  the  effect  that  he  struck 
deceased  with  a  stick. 

6.  Criminal  law  «=3|I53(3)— Oisoretionary  t* 
permit  testimony  t«  be  adduced  out  of  tim*. 
It  is  within  the  sound  discretion  of  the 
trial  court  to  permit  testimony  to  be  adduced 
out  of  time,  and  the  exercise  of  that  discre- 
tipn  will  not  be  disturbed  unless  an  abase  is 
shown. 

Appeal  tnmi  Circuit  Court,  Drew  County : 
Turner  Butler,  Judge. 

James  Wells  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    Affirmed. 

J.  O.  WiUiamson  and  H.  U  Veazey,  both 
of  Montlcello^  and  S.  A.  Jones  and  lewis 
Rhoton,  both  of  Little  B<4ft,  for  appellant. 

J.  S.  ntley,  Atty.  (3en.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  AsBt  Attys.  Gen.,  for 
the  Stat& 

WOOD,  J.  The  appellant  was  convicted 
In  tlie  Drew  circuit  court  of  murder  in  the 
first  degree,  and  sentenced  to  be  electrocuted, 
on  an  indictment  brought  by  the  grand  Jury 
of  that  county  which,  omitting  formal  parts, 
reads  as  follows: 

"That  the  said  James  Weils,  in  the  county 
and  state  aforesaid,  on  or  about  the  18th  day 
of  May,  1921,  did  unlawfully,  willfully,  feloni- 
ously, and  of  his  malice  aforethought,  and  aft- 
er deliberation  and  premeditation,  kill  and 
murder  one  Peter  Trens  by  striking  him,  the 
said  Peter  Trens,  with  a  certain  blunt  instru- 
ment, the  exact  description  of  which  instru- 
ment is  to  the  grand  jury  unknown,  the  said 
blunt  instrument  being  then  and  there  had  and 
held  in  the  hands  of  him,  the  ssid  James 
Wells." 

The  testimony,  so  far  as  is  necessary  to  set 
it  torth,  is  substantlany  as  foUows:  Dr.  Col- 
lins, the  coroner  of  Drew  county.  Ark.,  some 
time  In  May,  1920,  examined  the  body  of  one 
Peter  Trenz.  Dr.  Collins  had  been  a  practic- 
ing physician  for  25  years,  and  ha'd  had  con- 
siderable experience  in  examining  wounds. 
The  wounds  he  found  on  the  body  of  Peter 
Trenz,  in  his  opinion,  caused  his  death.  It 
was  shown  that  Trenz  lived'  about  9  or  10 
miles  northeast  of  Monticello,  and  that  he 
was  killed  at  his  home. 

It  Is  unnecessary  to  set  forth  in  detail  the 
testimony  on  behalf  of  the  state.  It  sufBoea 
to  say  that  the  teetlmoay  tended  to  prove 
that  the  appellant,  a  negro  boy  of  about  18 
years  of  age,  killed  Trenz,  and  that  his  mo- 
tive was  robbery.  The  sheriff  of  the  county, 
amony  other  things,  testified  that  two  or 
three  days  after  he  had  arrested  the  appel- 
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lant  he  had  a  conversation  with  blm.  He 
asked  the  appellant  why  he  killed  the  old 
uian,  and  the  appellant  said  because  the  old 
man  had  complained  about  his  work  and 
cursed  and  threatened  to  get  his  gun  and  kill 
the  appellant.  So  be  (appellant)  went  up  the 
road  and  got  a  stick  and  came  back  In  the 
yard  and  got  behind  a  stump.  He  did  not 
want  to  let  the  old  man  see  him.  But  the 
old  man  discovered  him,  and  he  got  up  and 
cut  the  old  man  in  the  head  with  a  stick. 
He  reported  the  matter  to  a  neighbor  by  the 
name  of  King.  The  sheriff  stated  that  after 
the  arrest  and  while  he  was  bringing  the 
appellant  to  Jail  he  (witness)  stated  that  old 
man  Trenz  was  getting  old  and  there  was 
considerable  feeling  against  the  person  who 
did  this.  He  told  appellant  and  his  brother, 
both  of  whom  had  been  arrested,  that  if  they 
did  it  he  wanted  them  to  say  so,  and  if  they 
did  not  do  it  be  wanted  tiiem  to  say  so ;  that 
he  would  carry  them  to  little  Rock.  The 
sheriff  was  asked  If  in  his  conversation  he 
told  them  they  had  the  right  to  keep  silent 
and  he  answered,  "Yes,  sir;  I  told  them  U 
they  did  It  I  wanted  them  to  tell  the  truth, 
and  that  if  they  didn't  do  it  I  wanted  them 
to  say  so."  He  did  not  advise  them  that  they 
had  the  right  not  to  answer  the  question  at 
alL  They  knew  that  he  was  the  shertff  who 
had  put  th^tn  in  lail.  Walter  Lawson,  the 
deputy  sheriff,  and  jailMr,  teetiiied  to  sub- 
tantially  the  same. 

The  appellant  moved  the  court  to  exclude 
the  testimony  of  Burks,  the  sheriff,  on  the 
ground  that  he  had  not  advised  appellant  of 
his  rights.  The  appellant  was  a  witness  in 
his  own  behalf.  He  testified  that  be  and  his 
brother,  Calvin,  who  was  about  16  years  old, 
were  working  for  Trenz  doing  farmwork. 
He  told  of  a  previous  quarrel  he  had  had 
with  Trenz  In  which  Trenz  had  upbraided 
him  for  neglect  of  his  work,  and  concluded 
by  striking  the  appellant  on  the  nose,  caus- 
ing same  to  bleed.  He  then  says  that  he 
told  his  brother  what  had  happened.  He  and 
his4>rother  concluded  that,  notwithstanding 
their  ill  treatment  by  Trenz,  they  had  to  re- 
main with  him,  as  they  had  signed  a  con- 
tract to  do  so ;  that  his  brother  went  to  the 
house,  and  later  he  went  to  the  house  and 
asked  Trenz  where  his  brother  Oalvin  was, 
and  Trenss  told  him  that  Calvin  had  gone  to 
the  store.  Appellant  tb^i  said  he  wanted  to 
go  to  the  store,  and  Trenz  said: 

"Ton  are  not  going  to  the  store;  yon  all  are 
going  to  make  me  k&l  yon  yet." 

Appellant  then .  relates  what  took  place  as 
follows : 

"He  had  his  gun  and  ve  tussled,  and  I  hit 
bim  with  a  stick,  and  went  and  caught  up  with 
my  brother,  and  we  came  back  to  the  house, 
and  my  brother  said,  'There  is  no  light  in  ^be 
bouse:  I  am  going  to  get  some  one  to  see 


what  is  the  natter.'  So  we  went  up  to  Mr. 
King's  and  told  him  there  was  something  tbe 
matter  with  Mr.  Trenz.  I  did  not  tell  him 
what  I  bad  done  to  Mr.  Trenz.  At  tbe  time 
this  happened  Mr.  Trenz  wSs  standing  on  tbe 
ground.  After  I  told  him  I  wanted  to  go  to 
the  store  and  he  said  I  was  not  going,  he 
ran  out  at  me  with  a  gun.  We  began  tussling 
on  tbe  gallery  and  some  on  the  ground,  and 
there  is  where  I  hit  him.  I  hit  him  one  lick 
on  the  throat  and  one  on  the  head.  •  *  * 
I  did  not  hit  the  old  man  with  an  iron.  I  had 
no  knife,  and  the  cut  on  tbe  throat  was  made 
by  the  lick.  •  •  •  After  we  got  off  the 
gallery  we  tnsaled  on  the  ground  until  I  got 
close  enough  to  the  stick  to  get  it.  I  bit  the 
first  lick  under  the  throat  and  the  second 
one  on  the  head,  and  he  fell.  I  left  him  lying 
on  the  ground.  I  do  not  know  what  he  did 
with  the  gun.  •  •  •  I  did  not  think  I  had 
killed  him;  I  did  not  think  I  had  bit  him  that 
hard." 

[t,  2]  1.  The  first  contention  of  appellant  is 
that  the  venue  was  not  proved.  The  testi- 
mony of  Dr.  Collins  to  the  effect  that  he  was 
the  coroner  of  Drew  county,  and  that  he 
made  an  examination  of  the  body  of  Trenz 
and  found  him  wounded  unto  death,  and  the 
testimony  of  Sheriff  Burks  to  the  effect  that 
he  was  t^e  sheriff  of  Drew  county.  Ark.,  and 
went  to  the  place  where  Trenz  lived  9  or  10 
miles  northeast  of  Montic^o,  where  he  found 
his  dead  body  and  arrested  the  appellant, 
taken  in  connection  with  the  testimony  that 
Trenz  died  of  wounds  he  had  received  at  his 
home,  was  sufficient  to  establish  the  fact  that 
Trenz  was  killed  in  Drew  county.  Ark.  The 
court  will  take  Judicial  knowledge  that  the 
county  seat  of  Drew  county.  Ark.,  is  Monti- 
oeUo,  and  also  that  the  boundary  of  Drew 
county  in  a  northeasterly  direction  is  more 
than  10  miles  from  the  town  of  Monticello. 
Guerin  v.  State,  234  S.  W.  26;  Forehand  v. 
State,  53  Ark.  46,  13  8.  W.  728;  Scott  v. 
State,  75  Ark.  142,  86  S.  W.  1004. 

[3]  2.  The  appellant  next  contends  that  the 
court  erred  in  ^ving  instruction  No.  11.  It  is 
unnecessary  to  set  out  this  instruction,  for 
no  objection  was  made  to  it  in  the  court  be- 
low. Such  being  the  case,  we  cannot  con- 
sider the  alleged  error  predicated  upon  the 
court's  ruling  in  giving  this  instruction.  Ce- 
gars  V.  State,  235  S.  W.  36 ;  Morris  v.  State, 
142  Ark.  297,  218  S.  W.  10,  and  cases  there 
cited. 

[4>  S.  Counsel  for  appellant  urges  that  the 
court  erred  In  not  excluding  the  testimony 
of  witnesses  Burks  and  Lawson  at  the  time 
appellant  moved  to  have  same  excluded  in- 
stead of  waiting  until  tbe  testimony  was  all 
adduced.  It  is  unnecessary  to  decide  wheth- 
er this  testimony  should  have  been  excluded, 
for,  treating  the  same  as  incompetent,  the  in- 
structions of  rhe  court  that  such  testimony 
was  improper  and  directing  tbe  Jury  not  to 
consider  it  removed  any  possible  prejudice 
against  the  appellant  that  may  have  been 
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neated  In  the  minds  of  the  Jury  by  cucb  tes- 
tiniony. 

[5]  4.  The  Indictment  charged  diat  the  de- 
<%ased  was  killed  with  a  blunt  Instrument, 
the  exact  nature,  of  which  was  unkn3wn  to 
the  grand  Jurors.  The  contention  that  it 
was  error  not  to  require  proof  of  this  allega- 
tion cannot  be  sustained.  Tte  uncontra* 
dieted  testimony  at  the  trial  showed  that 
Trenz  was  killed  with  a  blunt  Instrument 
The  testimony  of  appellant  himself  was  to  the 
effect  that  he  struck  Trenz  with  a  stick.  In 
view  of  the  above  undisputed  evidence,  it  is 
manifest  that  the  above  allegation  in  the  in- 
dictment wag  wholly  immaterial  and  should 
be  treated  as  surplusage. 

[8]  5.  The  fifth  and  last  ground  in  the  mo- 
tion for  a  new  trial  is : 

"That  the  court  erred  in  permitting  the  state 
to  call  the  witneBS  Henry  Carter  and  permit- 
ting him  to  testify  in  regard  to  finding  the 
pocketknite  and  keys  on  or  near  the  premiaea 
after  the  state  had  closed  its  testimony  in 
chief  and  after  the  defendant  had  dosed  his 
testimony." 

"It  rests  within  the  sound  discretion  of  the 
trial  courts  to  permit  testimony  to  be  adduced 
out  of  time,  and  the  exercise  of  that  discretion 
will  not  be  disturbed  by  this  court  unless  an 
abuse  Is  shown."  Walker  ▼.  State,  100  Ark. 
180,  189  S.  W.  1188. 

No  abuse  of  that  discretion  Is  shown. 
There  is  no  errop.  Let  the  Judgment  be  af- 
firmed. 


BARRETT  v.  ST.  LOUIS  SOUTHWESTERN 
RY.  CO.     (No.  64.) 

( Supreme  C!onrt  of  Arkansas.    Dec.  24,  1921.) 

t.  Carriers  «=>I36— Questioa  of  Inteiitioji  to 
part  with  title  oo  delivery  to  carrier  held 
for  Jury. 

Where  there  was  evidence  to  justify  a  find- 
ing that,  while  potatoes  were  delivered  to  car- 
rier pursuant  to  a  contract  of  sale,  the  par- 
ties intended  transportation  should  be  com- 
pleted and  delivery  made  to  consignee  before 
the  sale  was  consummated,  it  was  for  the 
jury  to  determine  what  the  intention  of  the 
parties  was. 

2.  Carriers  ^s>l59(3)— Notice  of  loss  held  not 
required  for  transit  claims. 

A  stipulation  in  the  bill  of  lading  exempt- 
ing from  the  requirements  as  to  notice  of  loss 
claims  where  the  loss  was  due  to  delay  or  dam- 
age in  transit  relieves  a  shipper  from  the 
necessity  of  giving  notice  of  claimed  damage 
to  a  shipment  of  potatoes  after  delivery  to  the 
carrier  and  before  delivery  to  consignee. 

3.  Carriers  €=»  1 36— Evidence  held  to  raise 
Jury  question  whether  potatoes  were  Injured 
while  In  carrier's  hands. 

Evidence  of  the  condition  of  a  shipment 
of  potatoes  when  delivered  by  the  carrier  to 


the  consignee  held  to  raise  a  question  for  the 
jury  wheUaer  the  shipment  was  injured  daring 
transportation,  notwithstanding  an  indorse- 
ment on  the  bill  of  lading  on  receipt  of  the 
goods  for  the  consignee  in  good  condition,  sign- 
ed by  one  whom  the  evidence  did  not  show  was 
aothorized  to  act  for  the  consignee. 

Appeal  from  CMrcuit  Court,  Monroe  Coun- 
ty; Geo,  W.  Clark,  Judge. 

Action  by  W.  A.  Barrett  against  the  St. 
Louis  Southwestern  Railway  Company. 
Judgment  for  defendant  on  a  directed  ver- 
dict, and  plaintiff  appeals.  Reversed  and 
remanded  for  a  new  trial. 

Bog^  &  Sharp,  of  Brinkley,  for  appellant. 

Thos.  B.  Pryor,  of  Ft.  Smith,  Lamb  & 
Frierson,  of  Jonesboro,  and  Daggett  &  Dag- 
gett, of  Marianna,  for  aK>ellee. 

Mcculloch,  C.  J.  This  is  an  action  to 
recover  the  value  of  a  consignment  of  sweet 
potatoes  delivered  to  the  St  Louis  South- 
western Railway  Company,  at  Keevu,  in 
Monroe  county.  Ark.,  for  shipment  to  Hel- 
ena, Ark.  The  said  railway  company  as  the 
initial  carrier  issued  a  bill  of  lading  to  ap- 
pellant and  the  consignment  was  to  be  trans- 
ported over  that  road  from  Keevil  to  Clar- 
endon, and  thence  over  the  line  of  the  Mis- 
souri Pacific  Railroad  Company. to  Helena. 
Both  of  the  railroad  companies  were  Joined 
as  defendants;  also  the  Director  General. 
It  appears,  however,  from  the  testimony  In 
the  case,  that  the  transportation  orlg;inated 
after  the  railroad  lines  passed  from  under 
government  control.  The  case  was  tried  be- 
fore a  Jury,  but  the  court  directed  a  verdict 
in  favor  of  appellee. 

[1]  The  right  of  appellant  to  maintain  the 
suit  is  challenged  on  the  ground  that  he 
ceased  to  be  the  owner  of  the  potatoes 
when  he  delivered  them  to  the  carrier  for 
transportation.  The  evidence  was  snfBdent 
to  Justify  a  finding  that,  while  the  potatoes 
were  delivered  to  the  carrier  pursuant  to 
a  contract  of  sale,  yet  the  intention  of  the 
parties  was  that  the  transportation  sh6u1d 
be  completed  and  the  delivery  made  to  tiie 
consignee  before  the  sale  was  consummated. 
It  is  a  question  from  the  evidence  what  the 
intention  of  the  parties  was,  and  ft  should 
have  been  left  to  the  Jury  to  determine  thai 
question.  Instead  Of  taking  it  away  from 
them  by  a  peremptory  Instruction.  Gibson 
V.  Inman  Packet  Co.,  Ill  Ark.  621, 164  S.  W. 
280,  Ann.  Cas.  1916A,  1043 ;  Kansas  City  Sou. 
Ry.  Co.  V.  Mabry,  112  Ark.  110,  165  S.  W. 
270;  Warren  &  Ouachita  Valley  Ry.  Co.  v. 
Southern  Lumber  Co.,  116  Ark.  221. 170  S.  W. 
998;  Georgia  Marble  Finishing  Works  v. 
Minor,  128  Ark.  124,  193  S.  W.  498. 

[2]  It  Is  next  contended  that  appellant 
should  not  be  permitted  to  recover  because, 
according  to  the  undisputed  evidence,  notice 


iE — '"'"'•  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indezas 

Digitized  by  VjOOQ IC 


Ark.)  STATE 

(US 

of  tlie  loss  was  not  given  In  compliance  with 
the  stipulation  In  the  bill  of  lading.  Accord- 
ing to  the  language  of  the  stipulation,  there 
is  an  exception  in  the  requirement  for  notice 
"where  the  loss,  damage,  or  ln]ur7  com- 
plained of  is  due  to  delay  or  damage  while 
bting  loaded  or  unloaded,  or  damaged  in 
transit  by  carelessness  or  negligence."  It  is 
seen  from  the  language  of  this  stipulation 
that  what  is  generally  known  as  transit 
claims  are  exempted  from  the  requirements 
as  to  notice.  Appellant's  claim  in  this  in- 
stance falls  within  that  class,  and  therefore 
notice  was  not  required. 

[3]  Finally,  It  Is  contended  that  there  is 
no  evidence  in  the  record  tending  to  show 
that  the  potatoes  were  injured  while  in  the 
hands  of  the  carrier  and  before  delivery  to 
the  consignee.  The  potatoes  were  delivered 
by  appellant  to  the  carrier  on  the  afternoon 
of  March  18,  1«20,  and  bill  of  lading  was  is- 
sued on  that  day.  The  shipment  moved  over 
the  line  of  the  initial  carrier  from  Keevil  to 
Clarendon  on  Marcit  18.  There  was  an  in- 
dorsement on  the  bill  of  lading  In  the  follow^ 
ing  words: 

"Becelved  in  good  condition  for  account  of 
ooDsignee,  8/24,  isr20. 

"[Signed]    Frank  Friaon." 

There  is  no  testimony  in  the  record  tend- 
ing to  show  who  Frank  Frison  was,  or  wheth- 
er or  not  he  was  authorized  to  receive  the  po- 
tatoes and  accept  them  for  the  consignee. 
Aaothet  witness,  Mr.  Lovejoy,  Introduced  by 
appdilant,  testified  that  he  was  in  Helena 
on  ]^Iarch  27,  1920,  and  was  present  at  the 
place  of  business  of  the  consignee  when  the 
potatoes  were  received  from  the  delivering 
carrier  and  that  he  found  them  to  be  in  a 
wet,  soggy,  and  damaged  condition.  He  tes- 
tified that  all  of  the  potatoes  he  saw  were 
in  bad  condition,  and  the  clear  Inference  from 
the  testimony  is  that  they  were  worthless. 
This  witness  was  a  little  bit  uncertain  as  to 
the  preciae  date  that  he  saw  the  potatoes, 
bnt  he  testlfled  that  they  were  being  received 
at  that  time  from  the  carrier  by  the  con- 
signee. *Other  testimony  adduced  by  appel- 
lant established  the  fact  that  the  potatoes 
were  In  good  condition  when  delivered  to 
the  carrl».  We  think  there  was  legally  suffi- 
cient evidence  to  submit  to  the  Jury  the  Is- 
sue whether  or  not  the  potatoes  were  Injured 
while  in  the  hands  of  the  carrier.  The  evi- 
dence was  abundantly  sufficient  to  show  that 
there  was  unnecessary  delay  in  transporting 
them  from  Keevil  to  Helena,  which  is  only 
a  short  distance,  and  that  the  potatoes  were 
exposed,  so  as  to  become  wet,  while  in  trans- 
it These  Issues  should  have  been  submitted 
to  the  Jury. 

In  view  of  the  new  trial,  attention  should 
be  called  to  the  fact  that  under  the  statute, 
Crawford  &  Moses'  Digest,  J  924,  the  initial 
carrier  Is  liable  for  damages  occurring,  re- 
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gardless  of  the  particular  line  on  which  the 
injury  occurred. 
Reversed  and  remanded  for  a  new  trial. 


STATE   V.   BONO.      (No.  62.) 

(Supreme  Court  of  Arkansas.    Dec.  24,  1921.) 

1.  Criminal  law  <S=»  10— Offense  of  obtaining 
goods  by  false  pretensss  Is  statutory. 

Offense  of  obtaining  money  or  property  by 
false  pretenses  or  fraud  was  unknown  at  com- 
mon law,  and  does  not  fall  within  the  common- 
law  offense  of  cheating,  but  is  a  new  offense 
whose  definition  must  be  found  in  the  language 
of  the  statute  creating  it. 

2.  False  pretenses  ie=>l3— Obtaining  slgnaturs 
applies  to  execution  of  Instrument. 

The  provision  of  Crawford  &  Moses'  Dig. 
I  2449,  -making  it  an  offense  to  obtain  by  false 
pretenses  a  signature  to  any  written  instru- 
ment, applies  to  obtaining  the  execution  of  the 
instrument. 

3.  Indictment  and  Information  «=»!  10(18)— 
Implied  allegation  slgnaturs  was  obtalnsd  by 
false  prstanses  held  sutBdeat,  although  not 
In  statutory  langnaos. 

An  indictment  charging  that  the  defendant 
by  false  pretenses  obtained  from  the  prosecut- 
ing witness  a  warranty  deed  is  equivalent  to 
an  allegation  that  he  procured  the  execution 
and  delivery  of  a  deed  conveying  the  lands,  and 
.is  sufficient  though  it  does  not  allege,  in  the 
language  of  Crawford  &  Moses'  Dig.  {  2449, 
that  he  obtained  the  signature  to  the  deed. 

4.  Indlotment  and  Information  «s»IIO(2)— 
Preoias  language  of  statuts  nead  not  be  asetf. 

An  indictment  which  conforms  to  the  re- 
quirement of  Crawford  &  Moses'  Dig.  |  301.1, 
subd.  3,  that  it  state  the  offense  with  such 
degree  of  certainty  as  to  enable  the  court  to 
pronounce  judgment,  and  of  section  9028, 
subd.  2,  that  it  state  the  offense  in  ordinary 
and  concise  language  bo  as  to  enable  a  person 
of  common  understanding  to  know  what  is  in- 
tended, is  sufficient  even  though  the  facts  al- 
leged to  constitute  the  offense  are  not  stated 
in  the  precise  language  of  the  statute  creating 
the  offense. 

5.  False  pretenses  9=>32— Allegation  of  valne 
of  land  sufficient  to  show  valas  of  deed. 

An  indictment  for  obtaining  a  deed  by 
false  pretenses,  which  alleges  the  value  of  the 
land  conveyed  by  the  deed,  but  not  the  value  of 
the  deed  itself,  is  sufficient  nnder  Crawford  & 
Moses'  Dig.  §  2449,  making  it  larceny  to  ob- 
tain the  signature  to  a  written  instrument  by 
false  pretenses,  since  to  hold  that  the  valne 
of  the  writing  is  limited  to  its  intrinsic  value 
apart  from  the  land  conveyed,  would  be  to 
nullify  the  statute. 

6.  False  pretenses  «=»34— I  ndlctment  held  not 
to  charge  fraudulent  conveyances. 

An  indictment,  charging  that  defendant  by 
false  pretenses  obtained  a  deed  to  land  from 
the  prosecuting  witness,  charges  the  offense 
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of  obtaining  the  signature  to  a  written  instru- 
ment defined  by  Crawford  &  Moses'  Dig.  S 
2449,  and  not  tlie  offense  of  fraudulent  con- 
yeyances  of  real  estate  to  defraud  any  pur- 
cliaser  or  creditor,  made  a  misdemeanor  by 
section  2463. 

Appeal  from  Circuit  Court,  Baxter  Coun- 
ty; Arcliie  House,  Judge  on  Ezcliange. 

T.  J.  Bond  was  indicted  for  false  pretenses 
and  fraud,  and  from  a  Judgment  sustaining 
a  demurrer  to  the  indictment,  the  State  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  overrule  the  demurrer. 

J.  S.  Utley.  Atty.  Gen.,  and  Eibect  God- 
win and  W.  T.  Hammock,  Asst.  Attys.  Gen., 
for  the  State. 

O.  W.  Rogers,  of  GainesTiUe,  Mo.,  for  a^ 
pellee. 

McCUI/IiOOH,  0.  J.  The  state  appeals 
from  the  Judgment  of  the  circuit  court  of 
Baxter  county  sustaining  a  demurrer  and 
dismissing  the  indictment  against  defendant 
tor  the  statutory  (^ense  of  false  itretenses 
and  fraud.  < 

The  Indictment,  omitting  the  caption, 
reads  as  follows: 

"The  said  T.  ?■  Bond,  in  the  county  and 
state  aforesaid,  on  the  15th  day  of  January, 
A.  D.  1921,  with  the  intent  to  defraud  and 
cheat  one  J.  R.  Cline,  did  then  and  there  un- 
lawfully, falsely  and  fraudulently  and  feloni- 
ously obtain  from  the  said  J.  R.  Cline  a  cer- 
tain warranty  deed  to  certain  lands  in  said 
county  and  state  of  the  value  of  eighteen  hun- 
dred dollars,  the  property  of  the  said  J.  B. 
Cline,  by  then  and  there  falsely  pretending 
and  representing  to  the  said  J.  R.  Cline  that 
he,  the  said  T.  J.  Bond,  was  the  owner  of  a 
certain  time  deposit  for  the  .sum  of  one  thou- 
sand dollars  in  the  Farmers'  State  Bank  of 
Fordland,  Mo.,  and  by  deliver;  to  said  J.  R. 
Cline  certificate  and  draft  to'  said  time  deposit 
and  obtaining  deed  aforesaid;  whereas,  in  truth 
and  in  fact,  the  said  T.  J.  Bond  was  not  then 
and  there  the  owner  of  said  time  deposit  as 
aforesaid,  as  he  well  Icnew,  and  the  pretenses 
and  representations  aforesaid  were  false  and 
known  by  the  said  T.  J.  Bond  to  be  false  at  the 
time  they  were  so  made  and  were  made  with 
the  unlawful  and  fraudulent  intent  to  cheat 
and  defraud  the  said  J.  R.  dine,  and  were 
believed  and  relied  on  by  the  said  J.  R.  Cline, 
and  by  meana  of  said  false  and  fraudulent  rep- 
resentations the  said  J.  R.  Cline  was  induced 
to  part  with  the  deed  to  said  real  estate  afore- 
saia,  against  the  peace  and  dignity  of  the  state 
of  Arkansas." 

The  statute  under  which  the  indictment 
was  preferred  reads  as  follows : 

"Every  person  who,  with  intent  to  defraud 
or  cheat  another,  shall  designedly,  by  color 
of  any  false  token  or  writing,  or  by  any  other 
false  pretense,  obtain  a  signature  of  any  per- 
son to  any  written  instrument,  or  obtain  from 
any  person  any  money,  personal  property,  right 
of  action,  or  other  valuable  thing  or  effects 
wliatever,   upon   conviction   thereof   shall   be 


deemed  guilty  of  larceny  and  punished  accord- 
ingly."    Crawford  &  Moses'  Digest,  {  2449. 

It  will  be  observed  that  in  the  indictment 
it  la  not  charged  in  express  words  that  the 
signature  of  J.  R.  GUne,  the  injured  person, 
was  obtained,  nor  Is  it  in  express  language 
charged  that  the  deed  Itself  was  of  any 
value;  the  allegation  in  that  respect  being 
confined  to  the  value  of  the  lands.  The 
decision  of  the  court  in  sustaining  the  de- 
murrer is  defended  by  counsel  for  defendant 
on  the  ground  that  in  each  of  these  respects 
the  indictment  was  defective. 

U-4]  The  offense  of  obtaining  personal 
property  by  false  pretenses  and  fraud  was 
unknown  at  oonmiaD  law,  and  It  does  not 
fall  wltliln  the  common-law  de&nltloD  of  the 
oflFense  of  dieating,  which  was  generally  held 
to  involve  a  conspiracy;  nor  Is  the  statute 
creating  the  oflFetase  aa  expansion  or  ex- 
tension of  any  common-law  offense,  Imt  it 
creates  a  new  offense,  and  its  definition  must 
be  found  in  the  language  of  the  statute  creat- 
ing it  2  Wharton  on  Grim.  Law,  i  1393. 
These  statutes  are  commcm  to  nearly  all  the 
American  states,  but  they  vary  in  terms. 
Our  statute  seems  to  have  been  copied  al- 
most literally  from  the  New  York  statute 
and  introduces  the  words,  "obtain  a  signa- 
ture of  any  person  to  any  wrlttm  instru- 
ment," whldi  is  not  generally  found  in  sim- 
ilar statutes.  In  construing  this  statnte  the 
New  Tork  courts  have  held  that  the  lan- 
guage with  reflerence  to  obtaining  a  signa- 
ture to  a  written  instrument  applies  to  tihe 
execution  of  an  Instrumoit  and  sndi  is 
undoubtedly  its  true  meaning.  People  ▼. 
Galloway,  17  Wend.  (N.  T.)  540.  While  it 
Is  true  that  the  Indlctm^it  In  the  presoit 
case  does  not  in  express  language  allege  that 
the  signature  of  Cline-  was  obtained,  it  is 
spedflcally  stated  that  Cline  was  the  owner 
of  certain  lands  and  that  the  defendant  ob- 
tained from  Cline,  by  virtue  of  the  false  pre- 
tense, a  warranty  deed  to  the  lands  iu 
question.  This  is  tantamount  to  a  specific 
allegation  that  the  defendant  procured  from 
Cline  the  execution  and  delivery  of  a  deed 
of  conveyance  to  the  lands  mentioned,  which 
were  owned  by  Cline.  This  is  so  dear  that 
the  meaning  cannot  well  l>e  misunderstood, 
and  our  statute  provides  that  an  indictment 
shall  be  sufficient  if  it  can  be  understood 
therefrom  "that  the  act  or  omission  charged 
as  the  offense  is  stated  with  such  a  degree 
of  certainty  as  to  enable  the  court  to  pro- 
nounce Judgment  on  conviction,  according  to 
the  right  of  the  case,"  Orawfwrd  &  Moses'  Di- 
gest, {  3013,  subd.  3,  and  that  an  indictment 
is  sufficient  if  it  contains  a  statement  of  the 
act.s  constituting  the  offense  "in  ordinary 
and  concise  language,  and  in  such  a  man- 
ner as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,"  Craw- 
ford &  Moses'  Digest,  |  3028,  subd.  2.  An  in- 
dictment which  conforms  to  these  two  iffo- 
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visions  of  tbe  statute  Is  suffldent,  even 
though  the  fiicts  alleged  to  constitute  the 
ott&iae  are  not  couched  In  the  precise  lan- 
guage of  the  statute  creating  the  ofFense. 
State  y.  Bunch,  HO  Aik.  219,  177  S.  W.  932. 

[S,  I]  The  statute  declares  that  upon  con- 
viction ot  this  offense  the  accused  "shall  be 
deemed  goUty  of  larceny  and  punished  ac- 
cordingly." It  Is  necessary,  therefore,  to 
show  the  value  of  the  things  obtained  in  or- 
der to  fix  the  degree  of  the  offense.  It  must 
be  conceded  also  that  this  statute  is  direct- 
ed at  obtaining  personal  property  and  not 
realty,  but  the  value  of  a  deed  of  convey- 
ance is  necessarily  measured  by  the  value 
of  the  property  conveyed  by  It,  for  the  writ- 
ing Itself  has  no  intrinsic  value,  and  to  hold 
otherwise  would  be  to  nullify  the  provision 
of  the  statute  about  obtaining  a  signature 
to  a  written  Instrument.  So  when  we  in- 
terpret the  language  of  the  Indictment  ac- 
cording to  Its  ordinary  acceptation,  we  have 
language  which  charges  that  the  defendant, 
by  means  of  the  false  pretense  set  forth  in 
the  Indictment,  procured  from  J.  R.  Cllne, 
the  owner  of  certain  lands,  the  execution 
and  delivery  of  a  warranty  deed  of  the  value 
of  $1,700,  and  this  constitutes  a  good  indict- 
ment under  the  statute.  Nor  can  it  be  said 
that  this  charge  bringa  the  ofTense  within 
the  terms  of  another  statate  (Crawford  & 
Moses'  Digest,  1 24B8)  directed  against  fraud- 
ulent conveyances  of  real  estate  "to  de- 
tnma  any  prior  «r  rabsequent  purchaser,  or 
to  hlndw,  delay  or  defraud  creditors  or  oth- 
er persons,"  which  constitutes  a  misdemean- 
or. That  statute  is  wholly  different  and  In- 
voItcs  a  different  state  of  facts.  Shelton  v. 
State,  96  Ark.  237,  131  S.  W.  871. 

Our  conclusion,  therefore,  is  that  tbe  court 
erred  In  sustaining  the  demurrer  to  the  In- 
dictment, and  the  judgment  is  reversed,  and 
the  cause  is  remanded,  with  direction  to 
overrule  the  demurrer,  and  tot  further  pro- 
ceedings. 


KINO  V.  WILKERSON. 

(Suprieme  Court  of  Arkansas. 


(No.  70.) 
Dee.  24,  1921.) 


1.  Appeal  Mi  errvr  «3>iooi  (I)— Finding  sup- 
ported by  sabstantlal  evidence  not  disturbed. 

Where  the  jury  decided  a  dispate  between 
partiea  on  an  issae  ot  fact  in  favor  of  plaintiff, 
and  there  was  evidence  of  a  substantial  char- 
acter to  support  the  finding,  the  finding  cannot 
be  disturbed  on  appeal. 

2.  Landlord  and  tenant  4s>204  >— Tenant  who 
bad  natffl  a  final  settlement  witli  landlord 
need  not  obtain  written  direotlons  from  him 
before  collecting  rent  from  subtenant. 

Under  Crawford  &  Moses'  Dig.  {  6894, 
providing  that  a  tenant  who  has  sublet  any 
portion  of  tbe  land  may  not  take  or  collect 


rent  from  the  subtenant  without  the  written 
directions  of  the  landlord  before  he  makes  a 
final  settlement  with  him,  does  not  prevent 
the  tenant  from  recovery  in  an  action  apdnst 
a  subtenant  for  rent,  where  the  tenant  had 
made  a  final  settlement  wiUi  tbe  landlord  be- 
fore bringing  suit,  because  ot  failure  to  ob- 
tain such  written  directions. 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Action  by  H.  B.  Wllkerson  against  A.  A. 
King.  From  Judgment  in  a  Justice  court  for 
plalntifl  and  sustaining  an  attadiment.  de- 
fendant aiwealed  to  the  circuit  ooort,  whidi 
gave  a  Judgment  for  plaintiff,  from  whldi 
defendant  appealed.     Affirmed. 

Oscar  Bamett,  of  Malvern,  for  appellant. 
D.  D.  Glover,  of  Malvern,  for  appellee. 

HART,  J.  This  is  an  action  under  the 
statute  to  enforce  a  landlord's  lien  for  rmit. 
H.  E.  Wllkerson  brought  the  suit  in  the 
Justice  court  against  A.  A.  King,^and  Judg- 
ment was  rendered  in  his  favor  there  for 
the  rent  sued  for,  and  also  sustaining  the 
attachment.  King  appealed  to  the  circuit 
court,  where  there  was  a  trial  before  a  Jury, 
which  resulted  in  a  verdict  and  Judgment 
for  Wllkerson.    King  has  appealed. 

According  to  the  testimony  given  by  both 
Wm  McMillan  and  p.  E.  Wllkerson,  the 
latter  rented  the  former's  place  tor  the 
year  1920.  The  place  consisted  of  a  dwell- 
ing house  and  three  acres  of  land  around 
It  The  whole  place  was  fenced.  It  was 
agreed  between  the  parties  that  Wllkerson 
should  have  the  land  for  the  entire  year,  and 
the  house  until  McMillan  called  for  it.  Wll- 
kerson agreed  to  pay  as  rent  $10  per  month 
for  the  house  and  land.  It  was  agreed  that 
if  McMillan  came  back  before  the  end  of  the 
year  and  wanted  bis  house  that  Wllkerson 
was  not  to  pay  any  further  rent  for  the 
land.  Wllkerson  paid  the  rent  at  the  rate 
of  $10  per  month  until  In  September,  when 
McMillan  demanded  the  house  back.  Wll- 
kerson had  overpaid  McMillan  to  the  extent 
of  $6,  and  McMillan  paid  this  amount  back 
to  him  when  he  took  possession  of  the  house. 

McMillan  and  Wllkerson  both  testify  In 
positive  terms  that  McMillan  had  no  inter- 
est whatever  in  the  rent  of  the  land  that 
King  had  cultivated  and  rented  from  Wll- 
kerson. 

According  to  the  testimony  of  Wllkerson, 
it  also  appears  that  he  sublet  the  land,  but 
not  the  house,  to  King  for  a  part  of  the 
crop  that  should  be  raised  on  it.  After 
King  planted  the  crops  on  the  land  and  they 
began  to  look  flue,  he  proposed  to  pay  Wll- 
kerson a  definite  sum  for  rent.  King  first 
offered  Wllkerson  $25  and  then  $35  for  the 
rent     Wllkerson   accepted   the  $35  proposi- 
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Uon,  but  King  faUed  to  pay  him.  Tbe  land 
was  planted  in  watermelons,  sv^'eet  pota- 
toes, and  other  vegetables.  King  commenced 
moving  the  crop  without  paying  any  rent  to 
Wllkerson. 

According  to  the  testimony  of  King,  be 
agreed  to  pay  Wilkerson  $35  for  the  rent 
of  the  land,  provided  Willcerson  would  also 
secure  him  possession  of  the  house  to  live 
in.  He  wanted  the  house  so  that  he  could 
be  near  the  crops  he  had  raised  and  watch 
them.  Willcerson  failed  to  obtain  the  house 
for  King,  and  most  of  the  crops  were  stolen 
or  talien  away  from  the  land  by  tldrd  par- 
ties. Wilkerson  draled  that  he  agreed  to 
obtain  possession  of  the  house  for  King  to 
live  in,  and  states  that  King  began  to  move 
the  crops  without  paying  the  rent  in  the 
fall  of  the  year,  after  there  had  been  a  final 
settlement,  with  regard  to  the  rent,  between 
Wilkerson  and  McMillan. 

The  court  submitted  the  case  to  the  Jury 
under  proper  Instructions.  The  right  of  Wil- 
kerson to  recover  was  predicated  on  a  find- 
ing by  the  Jury  that  he  bad  had  a  final  set- 
tlement with  McMillan,  and  that  King  was 
removing  the  crops  from  the  land  without 
paying  the  amount  of  rent  agreed  upon. 

lij  The  Jury  resolved  the  dispute  between 
the  parties  on  the  issue  of  fact  in  favor  of 
the  plaintiff,  xilkerson;  and,  there  being 
evidence  of  a  substantial  character  to  sup- 
port the  finding  of  the  Jury,  under  the  set- 
tled rules  of  this  court,  that  finding  cannot 
be  disturbed  on  appeal. 

[J]  It  is  contended  by  counsel  for  the  de- 
fendant that  the  Judgment  must  be  reversed 
because  the  court  did  not  take  into  account 
section  6S94  of  Crawford  &  Moses  CMgest 
This  section  provides,  in  substance,  that  It 
shall  not  be  lawful  for  the  tenant,  who  has 
sublet  any  portion  of  the  land,  to  take  or 
collect  rept  from  his  subtenant,  before  he 
has  a  final  settlement  with  the  landlord, 
without  his  written  directions.  The  evi- 
dence on  the  part  of  the  plaintiff  shows  that 
there  was  a  final  settlement  between  Wil- 
kerson and  McMillan,  his  landlord,  in  Sep- 
tember, when  McMillan  moved  back  In  his 
house  on  the  land,  and  that  Wilkerson  had 
paid  McMillan  his  rent  in  fulL  Both  Wil- 
kerson and  McMillan  testified  that  King 
owed  Wilkerson  the  rent  Therefore  there 
was  no  need  of  Wilkerson  obtaining  written 
directions  from  McMillan  before  he  demand- 
ed the  rent  from  his  subtenant.  King.  In 
short,  under  the  undisputed  evidence  as  dis- 
closed by  the  record,  the  statute  in  question 
has  no  application  whatever,  and  it  was  not 
necessary  for  Wilkerson  to  obtain  written 
directions  frMn  McMillan  before  he  proceed- 
ed to  demand  and  collect  the  rent  due  him 
from  King. 

It  follows  that  the  Judgment  must  be  af- 
firmed^ 


NORRiS  et  al.  V.  JOHNSON  at  aL    (No.  59.) 

(Supreme  Court  of  Arkansas.    Dec.  19, 1921.) 

1.  Wills  «=360l(l)— Widow  held  gIvN  aily  life 
•state. 

A  will,  giving  testator's  wife  all  liis  estate, 
bat  by  later  clauses  in  the  will  ptoviding  for  the 
disposal  of  the  property  after  tlie  deatla  of  testa- 
tor and  widow,  gave  the  widow  only  a  life  estate. 

2.  Wills  «=360l(l)— Llmltatloa  aver  shews  la- 
tent to  devise  only  life  estate. 

Where  no  definite  estate  is  given  to  the 
first  taker,  a  limitation  over  upon  his  death 
is  coDstmed  as  indicating  an  intent  Uiat  snch 
taker  shall  bave  a  life  estate. 

a.  Wills  «=3440,  450  —  lnte«tloa  of  tMtator, 
asoertalned  from  laiigaage  of  eatlre  will,  con- 
trols. 
The  tme  rule  governing  the  eonstmction 
of  wills  is  to  ascertain  <the  intention  of  the 
testator  from  the  language  used,  giving  consid- 
eration, force,  and  meaning  to  each  clause  in 
the  entire  instrument. 

4.  Wills  «=»672(3),  695(3)-WIII  held  to  era- 
ate  trnst  giving  equity  Jnrlsdictlon  to  eon- 
struo. 
A  will  imposing  a  duty  apon  executors  to 
sen  the  property  of  the  testator,  and  after  pay- 
ing his  indebtedness  divide  the  funds  among  his 
brother  and  sisters  and  their  heirs,  created  a 
trust  and  gave  equity  jurisdiction  over  a  pro- 
ceeding brought  to  constme  the  will  incident 
thereto. 

6.  Eqnl^  «=>427(l)— Oecraa  shonid  not  deoida 
Issues  not  raised. 
In  suit  to  construe  a  will  and  to  recover 
real  estate  claimed  under  the  will,  court  erred 
in  rendering  judgment  against  certain  defend- 
ants for  rents  on  the  property  involved,  where 
the  use  of  the  lands  and  the  rents  therefrom 
was  not  made  an  issue  in  the  pleadings  and  was 
not  fully  developed  in  the  evidence. 

Appeal  from  Lincoln  Chancery  Court;  Jno. 
M.  ElUott,  CbanceUor. 

Suit  by  Thomas  J.  X.  Johnson  and  others 
against  Enoch  E.  Norrls  and  others.  Decree 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed in  part,  and  reversed  and  remanded  In 
part 

A.  J.  Johnson,  of  Star  City,  and  B.  W. 
iBrockman,  of  Pine  Bluff,  for  appellants. 

Taylor  A  Jones,  of  Pino  Bluff,  for  ajvellees. 

HUMPHRBTS,  3.  Appdlee*  Instituted 
suit  against  appdlants  In  the  Linooln  chan- 
cery court  to  secure  the  construction  ol  the 
will  of  James  S.  Johnson,  deceased,  and  to 
recover  certain  real  estate  In  said  county 
dalmed  by  them  andn:  the  will. 

Appellants  Enoch  B.  Norrls  and  W.  R.  Nor- 
ris  answered  disclaiming  any  interest  in  tbe 
lands  devised  in  the  will.  Appellants  Grace 
and  Idel  B.  (Thance  filed  an  answer  claiming 
Oie  lands  as  tbe  sole  hem  of  Maggie  A. 
Johnson,  the  wife  of  the  deceased  testator. 
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whorn  they  all^^  was  fhe  devisee  of  the 
lands  In  said  wlU. 

The  case  was  sabmltted  to  the  court  upon 
the  pleadings,  the  will,  and  the  evidence, 
which  resulted  In  a  finding  that  Maggie  A. 
Johnson,  the  wife  of  the  testator,  took  a  Ufe 
estate  only  nnder  the  will,  and  a  decree  pur- 
suant thereto  directing  the  ezeoutors  to  pro- 
ceed to  seU  the  real  estate  and  distribute 
the  proceeds  among  the  appellees.  EYom  the 
finding  and  decree  an  appeal  has  been  duly 
prosecuted  to  this  court  and  the  cause  is 
here  for  trial  de  novo. 

The  will  being  susceptible  of  con8tmctl<m 
without  resort  to  parol  testim<my,  It  Is  unnec- 
essary to  set  out  the  substance  of  the  evl- 
denca  nie  Clauses  of  the  will  necessary  to 
detennlne  tilie  Issues  Involved  are  as  follows: 

"Know  all  men  by  these  presents:  Tliat  I, 
James  S.  Johnson,  of  the  count;  of  Lincoln 
and  state  of  Arkansas,  being  in  reasonable 
health  and  sound  disposing  mind  and  memory, 
do  malie  and  publish  this  my  last  will  and  testa- 
ment. And  as  to  my  worldly  estate  and  all  the 
property,  real,  personal  or  mixed,  of  which  I 
shall  die  seized  with  and  possessed  or  to  which 
I  shall  be  entitled  at  the  tim;  of  my  death,  I 
devise,  bequeath  and  dispose  thereof  in  the 
manner  following,  to  wit: 

"First  All  my  just  debts-  and  funeral  expens- 
es shall  first  be  by  my  executors,  hereinafter 
named,  be  paid  out  of  my  estate  as  soon  after 
my  decease  as  shall  be  found  convenient,  pro- 
vided my  decease  comes  after  that  of  my  wife, 
Maggie  A.  Johnson. 

"Second.  I  give,  devise  and  bequeath  to  my 
beloved  wife,  Maggie  A.  Johnson,  all  my  es- 
tate, real,  personal  and  mixed,  of  which  I  shall 
die  seized  with  or  possessed  or  which  I  shall  be 
entitled  at  my  decease. 

"Third.  After  the  demise  of  both  myself  and 
wife,  Maggie  A.  Johnson,  I  want  my  executors 
to  sell  all  of  my  property  I  am  possessed  of, 
real,  personal  and  mixed,  at  either  public  or 
private  sale  as  they  think  best  and  to  the  best 
advantage  (except  one  watch  which  I  hereafter 
bequeath)  and  to  devise  the  proceeds  of  sale 
as  hereinafter  mentioned. 

"Fourth.  I  give,  devise  and  bequeath  to  my 
nephew,  Oscar  Slidel  McKinney,  one  double 
case  silver  watch,  with  initials  of  my  father 
'W.  B.  J.*  thereon. 

"Fifth.  I  give,  devise  and  bequeath  to  my 
brothers  and  sisters,  or  their  heirs,  equally 
the  proceeds  of  said  sale  as  follows:  Thomas 
J.  X.  Johnson,  Fannie  Jones,  Jane  McKinney." 

[1]  Appellants  insist  that  the  court  erred 
In  interpreting  (the  will  as  devising  a  Ufe  es- 
tate in  the  real  estate  to  Maggie  A.  Johnson, 
contending  that  the  only  way  to  give  consid- 
eration, force,  and  meaning  to  each  clause 
in  the  entire  instrument  Is  to  Interpret  the 
will  as  devising  a  fee-simple  title  In  the  real 
estate  to  said  Maggie  A.  Johnson.  It  is  ar- 
gued that  the  first  clause  Inferentially  de- 
fines the  character  of  estate  Intended  to  be 
vested  by  the  testator  in  his  wife  in  the  sec- 
ond clause  of  the  will.  This  Inference  is 
drawn  from  the  use  in  the  first  clause  of  the 
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following  phrase:  "Provided  my  decease 
comes  after  that  of  my  wife,  Maggie  A.  John- 
son." It  Is  true  that  by  the  use  of  this 
phrase  the  duty  was  Imposed  upon  Maggie 
A.  Johnson  to  pay  the  funeral  expenses  and 
debts  provided  she  survived  her  husband,  In- 
stead of  Imposing  that  duty  upon  the  execu- 
tors. But  it  does  not  follow  as  a  necessary 
conclusion  that  because  such  duty  was  impos- 
ed upon  her  that  she  took  a  fee-simple  title 
to  the  real  estate  devised  under  the  second 
clause  in  the  will.  The  first  clause  of  the 
will  provides  for  the  payment  of  the  testa- 
tor's funeral  expenses  and  debts  out  of  his 
estate,  by  the  executors  If  the  testator  should 
survive  his  vrtfe,  Maggie  A.  Johnson,  but  by 
Maggie  A.  Johnson  if  she  should  survive  her 
husband.  The  first  Clause  does  not  deal  with 
the  devolution  of  the  property,  real,  t>»8onal, 
or  mixed.  It  deals  exclusively  with  the  ques- 
tion of  paying  the  funeral  expenses  and 
debts.  The  only  clauses  In  the  Will  dealing 
with  the  devolution  of  the  testator's  property 
are  the  second,  fourth,  and  fifth.  Tliese 
three  clauses  could  not  be  reconciled  If  a  tee- 
simple  estate  In  the  testator's  property  was 
intended  to  be  vested  in  his  wife  by  the  sec- 
ond clause.  In  that  event  the  second  clause 
would  be  in  conflict  with  the  fourth  and  fifth 
clauses.  Repugnancy  between  the  clauses 
can  be  avoided  by  interpreting  the  second 
clause  as  vesting  in  the  devisee  a  life  estate 
in  the  property  of  the  testator  upon  his  de- 
cease. While  the  language  in  the  second 
clause  is  sufficient  If  no  limitations  were 
placed  upon  It  to  vest  a  fe»-8lmple  estate, 
the  language  does  not  necessarily  do  so. 
Such  language  may  be  used  in  vesting  a  life 
estate  as  well.  The  language,  therefore, 
standing  In  the  clause  separate  and  apart 
from  other  clauses,  does  not,  in  terms,  vest 
a  definite  estate;  but  when  read  In  connec- 
tion with  the  fourth  and  fifth  clauses,  it  is 
manifest  that  the  testator  Intended  in  tha 
second  clause  to  vest  a  life  estate  In  the  dev- 
isee, Maggie  A.  Johnson,  and  the  remainder 
in  the  other  devisees  mentioned. 

[J]  This  court  ruled  in  O'Connor  v.  Bow- 
land,  73  Ark.  422,  84  S.  W.  472,  in  the  con- 
struction of  a  will,  that  (quoting  syllabus): 

"Where,  in  a  devise  of  land,  no  definite  es- 
tate is  in  terms  given  to  the  first  taker,  a  lim- 
itation over  upon  his  death  is  construed  as 
indicating  an  intent  that  such  taker  shall  have 
a  life  estate." 

In  thus  construing  the  will  effect  Is  given 
to  every  clause  In  It  The  first  clause  pro- 
vides for  the  payment  of  the  testator's  In- 
debtedness; the  second  clause  devises  a  life 
estate  to  his  wife;  the  fourth  clause  be- 
queaths his  nephew  a  sliver  watch;  the  fifth 
clause  devises  the  remainder  of  the  estate  to 
his  brother  and  sisters  or  their  heirs;  and 
the   third  clause   provides   the  manner   In 
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wtalcb  tbe  remainder  of  tbe  estate  ahaU 
be  divided. 

[3]  Ttae  true  rule  gDverning  the  construo- 
tton  of  wills  is  to  ascertain  the  Intention  of 
the  testator  from  the  language  used,  giving 
consideration,  force,  and  meaning  to  eadi 
clause  In  the  entire  instrument.  Parker  v. 
Wilson,  98  Ark.  653,  136  S.  W.  981;  Booe  v. 
Vinson,  104  Ark.  439,  140  S.  W.  524;  Archer 
V.  Palmer,  112  Ark.  527,  1«T  S.  W.  96,  Ann/ 
Cas.  1016B,  673;  Gist  v.  Pettus,  115  Ark.  400, 
171  S.  W.  48a 

[4]  Appellants  next  contend  that  the  court 
erred  In  assuming  Jurisdiction  to  construe 
the  will  for  the  reason  that  the  testator  did 
not  create  a  trust  over  which  courts  of  equity 
have  Jurisdiction.  Tbe  testator  In  tbe  will 
imitoses  the  duty  upon  tbe  executors  of  sell- 
ing tbe  property  of  tbe  testator,  and,  after 
paying  his  indebtedness,  dividing  tbe  funds 
amon^   hia   brother   and   sisters   and  their 


heita,  wbidi,  in  eilect,  created  a  trust  The 
courC  did  not  err  in  assuming  Jurisdiction 
over  the  trust  and  construing  the  will  Inci- 
dent thereto. 

[5]  Lastly,  it  is  insisted  tbat  the  court  err. 
ed  in  rendering  a  Judgment  against  appel- 
lants Enoch  E.  Norrls  and  William  R.  Norris 
for  $4,000  for  tbe  rents  on  the  property  in- 
volved for  tbe  years  1916,  1917,  1918,  1916, 
and  1820.  Tbe  use  of  the  lands  and  tbe  rents 
therefrom  was  not  made  an  Issue  in  tbe 
pleadings  and  was  not  fully  devdoped  in  the 
evidence.  The  rendition  of  this  Judgment 
constituted  reversible  error. 

The  decree  will  be  affirmed  in  all  mattes 
except  the  rendition  of  the  Judgmmt  for 
rents.  In  tbat  particular  it  is  reversed  and 
remanded,  for  further  proceedings  oo  the  is- 
sue of  rents,  if  desiied,  with  permission  to 
the  parties  to  introduce  svldaice  upon  that  la- 
sue. 
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r.  Wllto  «s>470— IntMt  »r  testator  to  bo  of- 
feotuated. 

If  not  Tiolatire  of  some  established  rule  of 
law  the  intention  of  the  testator  mast  be  gath- 
ered from  the  f otir  comers  of  the  win  and  f  oUy 
effectuated. 


2.  Wills  (S=»6I6(4)— Widow  held  to  take  only 
life  estate. 

Under  a  will  giving  to  wife  "all  of  my  prop- 
erty both  personal  and  real  estate  to  have  full 
control,  to  sell  and  'dispose  of  it  as  she  may 
see  fit  giTing  her  the  right  to  make  deeds  to  all 
or  any  of  the  real  estate  that  I  may  be  pos- 
sessed of  at  my  death  and  after  my  wife's  death, 
whatever  aa  may  remain  unexpended  I  do  de- 
sire to  be  diyided  as  follows,"  etc.,  h^d  to  cre- 
ate only  a  life  estate  in  the  wife  with  power  of 
disposition,  and  with  a  remainder  over  at  her 
death  to  legatees  named. 

3.  LIfo  oatatoo  <s>28— LIfo  toaant  with  power 
of  dIspooltlOB  held  aot  oatltlod  to  gWa  load 
away. 

Under  a  will  giving  a  widow  a  life  estate 
in  lands  and  personal  property,  with  power  to 
execute  deeds,  balance  remaining  at  her  death 
to  go  to  certain  legatees,  widow  had  no  right 
to  convey  the  land  in  consideration  of  "one 
dollar  and  other  valuable  considerations," 
where  there  waa  no  showing  of  any  further 
eonsideraticm  aside  from  an  agreement  to  keep 
and  care  for  the  widow,  which  agreement  was 
not  carried  out;  aueh  deed  being  in  effect  a 
mere  gift  of  the  land. 

4.  LIfo  estates  «s»23— No  disposal  of  load  by 
life  tenant  natll  personalty  Is  oxhausted. 

Where  personal  property  of  estate  is  suffi- 
cient to  comfortably  support  widow,  who  by 
win  la  given  a  Hfe  estate  with  power  to  dis- 
pose of  real  estate,  and  with  a  remainder  over, 
no  sale  of  the  real  estate  is  contemplated  un- 
til the  personalty  is  exhausted,  and  a  convey- 
ance thereof  by  her  prior  thereto  cannot  be 
supported,  but,  to  be  entitled  to  sell,  the  wid- 
ow need  not  be  in  a  condition  of  immediate 
want;  it  being  sufficient  that  the  raising  of  ad- 
ditional money  has  become  reasonably  neces- 
sary. 

5.  Appeal  aad  error  «=»  1009(1 )— Duty  to 
weigh  evldeace  on  appeal  la  oqaHy  oase. 

It  is  the  duty  of  the  Snpreme  Court,  on  an 
appeal  in  an  equity  case,  to  weigh  the  evidence 
and  reach  its  own  conclusion,  after  giving  due 
consideration  and  deference  to  the  conclusion 
reached  by  the  trial  chancellor. 

6.  Deeds  «=>2I  I  (4)— Fiduciary  relation  held  to 
exist  between  grantor  and  grantee. 

In  action  by  legatees  to  set  aside  a  deed  by 
life  tenant  with  power  of  disposition,  undue  in- 
fluence being  alleged,  evidence  held  to  show 
that  a  fidndairy  relation  existed  between  the  life 
tenant  and  the  grantee  in  the  deed,  who  was 
not  related  to  life  tenant 
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7.  Deeds  «=372(4)— Effeot  of  blood  relation- 
ship  as  to  uadno  Influence. 
A  deed  to  a  blood  relative,  made  out  of  af- 
fection in  return  for  faithful  and  loving  per- 
formance of  kind  and  dutiful  attentions,  should 
not  be  set  aside  on  the  ground  of  undue  in- 
fluence unless  natural  sentiments  have  been 
prostrated  to  unnatural  and  selfish  ends. 


8.  Deeds  <$=3l9e(3)— Prosumptloa  of  undue  In- 
flnenoe  arises  where  flduolary  relation  ex- 
ists. 

A  fiduciary  relation  being  established  be- 
tween grantor  and  grantee  in  a  deed  wherein  it 
appears  that  there  was  littie,  if  any,  consid- 
eration, the  presumption  of  law  follows  that 
the  deed  was  the  result  of  undue  influence  ex- 
ercised by  the  grantee,  and  the  burden  devolves 
upon  him  to  show  that  audi  influence  was  not 
exercised. 

9.  Deeds  «=972(l)— Uadno  Influenoo  need  not 
bo  exortod  at  time  of  oxeoatloa. 

To  warrant  the  setting  aside  of  a  deed  for 
undue  influence,  it  is  not  required  that  the  in- 
fluence be  exerted  at  the  particular  time  of  the 
execution  of  the  deed;  but  it  is  sufficient  if  it 
be  shown  that  the  influence  had  been  acauired 
previously  and  operated  at  the  time  of  the 
making  of  the  deed. 

10.  Deeds  «e32I  I  (4)— Evidonco  hold  to  show 
uadno  Inflnonos. 

In  action  by  remainderman  to  set  aside  a 
deed  of  a  life  tenant  with  power  of  disposition, 
evidence  Md  to  show  the  exercise  of  nndae  in- 
fluence on  the  part  of  defendant  grantee. 

11.  Witnesses  4=9168— Court  properly  refused 
to  permit  grantee  to  testify  In  aotlon  to  set 
aside  deed  oxeeuted  by  one  sinoo  deoeased. 

In  an  action  by  remainderman  to  set  aside 
a  deed  executed  by  life  tenant  with  power  of 
disposition,  it  being  claimed  that  there  waa  nn- 
dne  influence,  and  that  defendant  grantee  had 
not  complied  with  provision  of  deed  requiring 
him  to  care  for  life  tenant,  court  did  not  err  in 
limiting  the  testimony  of  defendant  individually 
to  matters  and  things  occurring  subsequent  to 
the  appointment  of  an  administrator  of  the 
estate  of  the  life  tenant,  under  Rev.  St.  1919, 
i  S410. 

Appeal  from  Circuit  (3ourt,  Jasper  County; 
Joseph  D.   Perkins,  Judge. 

Suit  by  Mary  B.  Cook  and  others  against 
William  Higgins.  Judgment  for  plaintiffs, 
and  defendant  appeals.     Aflarmed. 

This  Is  a  suit  in  equity  to  set  aside  a  deed 
to  160  acres  of  land  in  Jasper  county,  Mis- 
souri, executed  by  Harriett  Brown,  now  dp- 
ceased,  to  William  Higglns,  defendant,  ap- 
pellant herein,  and  seeking  to  have  title  to 
said  land  vested  in  plaintiffs,  respondents 
herein.  The  bill,  which  was  not  challenged, 
alleges  in  part  that  the  deed  was  procured 
by  appellant  while  Harriett  Brown  was  "aged 
and  infirm  and  unable  to  take  care  of  taor- 
self  In  business  transactions  and  unable  to 
transact   ordinary  business  affairs,  and  at 
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a  time  when  she  was  easily  Influenced  and 
at  a  time  when  defendant  was  living  with 
her  and  was  her  manager  and  agent, 
*  *  *  wttbont  consideration  and  at  a 
time  when  he  -knew  that  she  had  but  a  few 
days  to  live."  The  answer  admitted  the  exe- 
cution of  the  deed  but  denied  all  other  alle- 
gations contained  In  the  bill. 

The  land  In  question,  valued  at  betwe«i 
$7,500  and  $9,000,  was  owned  by  one  Rich- 
ard Brown,  who,  with  bis  wife,  the  said 
Harriett  Brown,  had  lived  on  the  same  as 
their  home  place  for  many  years.  Richard 
Brown  died  testate  in  Jasper  county,  Mis- 
souri, on  August  29,  1912,  leaving  surviving 
him  his  wife  and  two  chlldsen,  a  son,  James 
Brown,  an  epileptic  and  imbecile,  who  was 
married  and  lived  <m  a  farm  nearby,  and  a 
daughter,  Mary  Elisabeth  Cook,  who  with 
her  invalid  husband  and  nine  children  lived 
across  the  state  line  In  Kansas,  nine  miles 
ttom  the  Richard  Brown  place.  James 
Brown,  the  son,  died  in  November,  1917. 
Three  of  the  diildren  of  Mary  Elizabeth  Ckwk 
died  before  the  trial  of  the  suit  William 
Higglns,  the  appellant,  is  about  36  years  of 
age.  Is  a  nephew  of  Richard  Brown  and  had 
lived  on  Uie  Btovm  farm  with  Harriet 
Brown,  as  a  tenant,  'from  about  a  year  after 
her  hudMnd's  death  up  until  the  time  of  her 
demise.  Harriett  Brown,  the  widow  of 
Richard  Brown,  had  lost  the  use  of  her 
lower  limbs  at  the  age  of  about  45  years,  or 
20  years  before  her  husband's  death,  and 
thereafter  could  not  walk,  but  wheeled  her- 
self about  in  a  wheel  chair.  The  terms  of 
appellant's  rental  from  Mrs.  Brown  were 
that  he  was  to  receive  two-thirds  of  all 
crops  that  he  might  raise  upon  the  place  and 
Mrs.  Brown  one-third;  that  Bilrs.  Brown 
was  to  board  him,  that  he  was  to  do  the 
chores  about  the  house  and  farm,  per* 
form  such  duties  as  Mrs.  Brown  was  unable 
to  perform,  and  generally  look  after  her 
and  the  place.  The  uncontroverted  testimo- 
ny shows  that  when  appellant  entered  into 
this  arrangement  he  had  practically  notb> 
ing,  but  that  during  the  time  he  remained 
with  Mrs.  Brown  he  acquired  a  threshing 
machine,  which  he  operated  through  the 
surroondlng  country,  and  a  saw  miU;  that 
Mrs.  Brown  furnished  the  provisions  for  the 
home;  that  she  paid  for  the  family  washing, 
including  the  clothes  of  appellant;  and  that 
when  a  nurse  was  needed  she  paid  her. 
While  Mrs.  Brown  was  able  to  wheel  her 
,  chair  around  the  place,  do  much  of  the 
housework,  and  cook  the  meals,  appellant 
at  times  assisted  her  In  these  things.  The 
evidence  tends  to  show  that  during  appel- 
lant's tenancy  on  the  Brown  farm,  he  looked 
after  Mrs.  Brown's  business  affairs,  waited 
upon  her,  and  attended  to  those  things  about 
the  place  which  she  was  unable  to  do.  It 
.also  discloses  that  during  the  latter  part  of 
his  tenancy  he  grew  somewhat  neglectful  of 
her,  remained  away  from  the  farm  for  days 


and  nights  at  a  time,  compdllng  her  to  se- 
cure help  to  look  after  the  stodc,  and  that 
during  the  last  three  years,  in  threshing 
season,  he  was  away  much  of  the  time  with 
his  threshing  machine  doing  threshing  for 
others. 

From  December,  1916,  on,  Mrs.  Brown 
suffered  severe  pain  in  her  head  and  spine 
alntost  continuously.  There  was  testimony 
to  the  effect  that  by  reasonTof  her  suffering 
her  mind  became  weakened  and  that  she  was 
unfit  to  transact  business.  This  was  contro- 
verted by  the  testimony  of  other  witnesses. 
There  was  also  testimony  to  the  effect  that 
she  complained  that  appellant  was  endeavor- 
ing to  secure  a  deed  to  her  place.  To  offset 
this  there  was  evidence  adduced  on  behalf 
of  appellant  to  the  effect  that  she  had  ex- 
pressed the  Intention  that  If  appellant  con- 
tinued to  take  care  of  her  as  he  had  been 
i(Ang  she  would  deed  the  farm  to  him. 

On  January  9,  1917,  Mrs.  Brown  vwis  tak- 
en by  appellant  to  the  office  of  an  attorney 
at  Carthage,  Mo.,  who  drew  the  deed  convey- 
ing the  Brown  farm  to  api)ellant.  The  deed 
Is  an  ordinary  warranty  deed,  containing  a 
covenant  of  general  warranty,  made  by  "Har- 
riett Brown  (widow  and  sole  devisee  under 
the  last  will  of  Richard  Brown,  deceased)," 
with  a  redtsd  conslderatlai  of  "one  dollar 
and  other  valuable  conslderattons,"  and  con- 
taining the  following  reservation: 

"The  said  party  of  the  first  part  hereby  re- 
serves unto  herself  all  the  rents  and  profits 
derived  from  said  farm  for  and  dnring  her  nat- 
aral  life,  aad  it  is  made  incumbent  upon  said 
party  of  the  second  part  to  live  with  the  said 
party  of  the  first  part,  upon  said  farm,  and  to 
keep  and  care  (or  her  for  and  daring  her  natn- 
ral  life,  and  if  at  any  time  the  said  party  of  die 
second  part  fails  and  refuses  to  live  with  the 
said  party  of  the  first  part  and  care  for  her, 
upon  said  farm,  then  the  title  hereby  conveyed 
to  said  party  of  the  second  part  will  revert  to 
the  said  party  of  the  first  part." 

About  March  10,  1917,  Mrs.  Brown  was 
taken  to  a  hospital  in  Pittsburg,  Kan.,  and, 
on  March  7th,  before  going,  she  endorsed 
and  delivered  to  appellant  a  certificate  of 
deposit  for  $5,974.53,  previously  issued  to 
her  by  the  First  National  Bank  of  Pittsburg, 
Kan.  The  appellant  took  this  certlflcate  to 
the  bank  at  Pittsbnrg  and  left  It  there  for 
safe-keying.  After  remaining  at  the  hospi- 
tal for  abont  a  week  Mrs.  Brown  was 
brought  back  to  the  farm  where  she  died  on 
April  2,  1917,  she  being  then  over  75  years 
of  age.  The  probate  court  of  Jasper  county. 
Missoori,  placed  her  estate  in  the  hands  of 
the  public  administrator  of  that  county,  who, 
on  April  7th,  went  to  Pittsburg,  Kan.,  and 
demanded  of  the  bank  there  the  money 
represented  by  the  aboive  mentioned  certifi- 
cate of  deposit  The  banker,  after  consult- 
ing with  appellant,  notified  the  pabUc  ad- 
ministrator that  they  held  no  funds  belong- 
ing to  Mrs.  Brown.    On  this  same  day,  how- 
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ever,  appeHant  witbdrew  the  |5,974.53  rep- 
resented ty  the  certificate  of  deposit  from  the 
bank  and  gave  the  public  administrator  |2,- 
000  In  cash,  saying  that  he  did  so  pursuant 
to  the  request  of  Mrs.  Brown  made  at  the 
time  she  delivered  the  certificate  to  him  on 
March  7,  1917.  Appellant  further  told  the 
administrator  that  |1,000  of  the  |2,000  given 
him  vras  for  the  guardian  of  James  Brown, 
the  Imbedle  son  of  Richard  aqpl  Harriett 
Brown,  that  being  the  amount  of  a  legacy  be- 
queathed him  under  the  will  of  BIchard 
Brown,  and  that  the  remaining  $1,000  was  to 
go  into  the  estate  of  Harriett  Brown.  The 
balance  of  13,974.53  was  retained  by  ap- 
pellant 

The  testimony  fartber  Bhows  that  during 
the  latter  part  of  the  year  1915  Mrs.  Brown 
purchased  an  Overland  automobile,  costing 
$900,  which  appears  to  have  been  claimed 
by  appellant  after  her  death. 

In  addition  to  the  land  In  controversy,  the 
evidence  tends  to  show  that  Blcbard  Brown 
died  possessed  of  about  |7,000  in  cash,  some 
farm  machinery  and  a  few  horses  and  cows. 

The  respondents  herein  are  Mary  Elicabeth 
Cook,  daughter  of  Harriett  and  Richard 
Brovm,  and  six  of  her  children,  named  as 
residuary  legatees  in  the  wUI  of  Richard 
Brown.  The  trial  court  found  that  the  deed 
in  question  was  obtained  by  appellant  while 
be  was  living  with  Harriett  Brown,  "at  a 
time  when  be  was  looking  after  her  business 
affairs  and  assisting  in  taking  care  of  her, 
and  at  a  time  when  she  was  feeble,  and  with- 
out any  adequate  consideration  and  through 
the  undue  influence  of  the  said  defendant." 
Pursuant  to  this  finding  the  court  below  en- 
tered a  decree  for  respondents,  setting  aside 
the  deed  to  William  Hlggins  and  vesting  title 
in  respondents  to  the  land  conveyed  thereby. 
From  this  Judgment  and  decree  defendant 
appeals. 

In  addition  to  the  facts  above  set  forth, 
the  material  testimony  adduced  by  the  par- 
ties In  support  of  their  respective  contentions 
will  be  referred  to  and  set  out  in  the  opinion 
in  discussing  the  questions  presented  for  re- 
view. 

J.  H.  &  W.  B.  Bailey,  of  Carthage,  and 
Grover  O.  James,  of  JoplinCDewey  &  Fuller, 
of  Joplln,  of  counsel),  for  appellant. 

Phil  Callery  and  F.  B.  Wheeler,  both  of 
Pittsburg,  Kan.,  and  Howard  Gray,  of  Car- 
thage, for  respondents. 

E7LDBB,  3.  (after  stating  the  facts  as 
above).  I.  ORie  first  point  made  for  ap- 
pellant to  ttaat  under  the  will  of  Richard 
Brown,  hto  widow,  Harriett  Brown,  took  an 
absolute  fee  simple  estate  in  all  real  estate 
owned  by  the  testator  at  the  time  of  his 
death,  while  respondents  contend  that  she 
took  a  life  estate  with  power  to  sell  and  dis- 
pose of  the  same,  with  remainder  to  the  chil- 
dren and  grandchildren  named  in  the  will. 
The  learned  Counsel  for  both  appellant  and 
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t  respondents  stress  this  pbaae  of  tbe  case  and 
have  briefed  their  respective  contentions  in  a 
manner  indicating  assiduous  research.  We 
are  constrained  to  believe,  however,  that  the 
construction  of  tbe  will  of  Richard  Brown  Is 
but  Incidental  to  the  real  Issues  In  the  case, 
which  are  more  largely  questions  relating  to 
the  alleged  fiduciary  relationship  existing  be- 
tween Mrs.  Brown  and  appellant  and  the 
undue  inflneoce  said  to  have  beoa  exercised 
by  bim.  But,  as  the  Intention  of  Richard 
Brown,  as  gathered  from  his  will,  is  prima- 
rily dedsire  ot  tbe  iebaracter  of  estate  given 
Mrs.  Brown,  and  as  tbe  other  questions  In- 
volved are  somewbat  dependent  upon  the  na- 
ture of  that  estate,  we  shall  pass  to  a  con- 
sideration of  the  provisions  of  the  said  will. 
It  reads  as  fiAlowa: 

%  Richard  Brown  of  Jasper  county,  Mis- 
souri, being  of  sound  mind  and  memory  do 
make,  publish  and  declare  this  to  be  my  last 
will  and  testament  to-wit:  firnt  of  all  my  fu- 
neral and  Just  debts  to  be  paid.  Second,  I  give, 
devise  and  bequeath  to  my  beloved  wife,  Har- 
riet Brown,  all  of  my  property  both  personal 
and  real  estate  to  have  full  control,  to  sell  and 
dispose  of  it  as  she  may  see  fit  giving  her  tbe 
riglit  to  make  deeds  to  all  or  any  of  the  real 
estate  that  I  may  be  possessed  of  at  my  death 
and  after  my  wife's  death,  whatever  as  may 
remain  unexpended  I  do  desire  to  be  divided 
ae  follows: 

"First,  I  give  to  my  son,  James  Brown, 
$1,000.00  in  money  if  there  is  that  amount  of 
money  left;  if  not  that  much  left  then  all  mon- 
ey under  that  amoant  to  be  given  to  said  son. 
And  after  tbe  above  amount  has  been  taken  oat 
of  the  estate,  the  remainder  left  to  be  divided 
equal  share  and  share  alike  between  my  daugh- 
ter, Mary  Elizabeth  Cook  and  her  children, 
Walter  Cook,  Oscar  Cook,  Henry  Cook,  Ola 
Cook,  Irl  Cook,  Lula  Cook,  McKinley  Cook, 
Teddy  Cook  and  Frank  Cook,  deducting  from 
Oscar  Cook's  amount  $250.00  dollars.  Ue  hav- 
ing already  received  that  amount  from  the  es- 
tate. 

"My  son,  James  Brown,  being  of  unsound 
mind,  I  appoint  Walter  Cook,  as  bis  guardian 
to  look  after  the  property  left  to  him  from  my 
estate  to  be  used  only  for  his  benefit  alone  and 
it  any  money  left  at  the  death  of  said  James 
Brown,  to  be  divided  equal  between  my  daugh- 
ter, Mary  Elizabeth  Cook  and  ber  children  as 
named  hereinbefore.  I  hereby  constitute  and 
appoint  my  said  wife,  Harriett  Brown  to  be  the 
executrix  of  this,  my  last  will  and  testament 
revoking  ail  former  wills  by  me  made. 

"In  vritness  where,  I  have  hereunto  set  my 
hand  and  seal  this  IStb  day  of  Sept.,  A.  D. 
1909 

[Seal.]  Richard  Brown." 

[1,2]  As  is  weU  settled.  If  not  violative  of 
some  established  rule  of  law,  the  Intention 
of  the  testator  must  be  gathered  from  tbe 
four  corners  of  the  instrument,  and  fully  ef- 
fectuated. Grace  v.  Perry,  197  Mo.  loc.  dt. 
559,  95  S.  W.  875,  7  Ann.  Cas.  918;  Brooks 
V.  Brooks,  187  Mo.  476,  86  S.  W.  158;  Cross 
V.  Hoch,  149  Mo.  325,  50  S.  W.  786 ;  Rev.  St 
1919,  I  555.    As  was  said  by  MarshaU  J^  in 
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Cross  V.  Hoch,  149  Mo.  loc.  dt  338,  339,  50 
S.  W.  789: 

"We  must  seek  admittance  into  the  family 
circle  and  learn  the  relations  and  feelings  of 
the  testator  towards  each  of  the  beneficiaries 
of  his  bounty.  We  must  read  the  secrets  of  his 
heart  R8  his  last  will  discloses  them." 

Applying  this  rule  to  the  facts  disclosed 
by  the  record,  coupled  tvlth  the  language 
nsed  in  the  will  before  us,  we  And  Richard 
Brown  and  Harriett  Brown  at  the  time  the 
will  was  made,  living  alone  on  the  farm  In 
controversy,  their  two  children  having  mar- 
ried and  tiaving  families  of  their  own.  Har^ 
riett  Brown,  the  wife,  was  paralyzed  and  nn- 
able  to  walk.  James  Brown,  the  son,  was  an 
imbecile.  Mary  Elizabeth  Cook,  the  daughter, 
had  an  invalid  husband  and  nine  children. 
Mindful  of  the  unfortunate  physical  condi- 
tion of  bis  wife,  Richard  Brown  undertook 
to  so  provide  for  her  that  she  might  be  ful- 
ly cared  for  in  her  declining  years.  His  first 
consideration  was  for  her,  and  to  the  end  of 
amply  providing  for  her  he  gave  her  fall 
contr<d  of  his  estate,  both  real  and  personal, 
with  power  to  sell  the  real  estate. and  exe- 
cute deeds  thereto.  Having  thus  made  provi- 
sion for  her,  he  next  remembered  bis  unfor- 
tunate son,  James,  appointed  a  guardian  for 
him  and  bequeathed  him  $1,000  out  of  such 
sum  as  might  remain  unused  by  the  wife. 
Not  forgetful  of.  his  daughter,  he  made  pro- 
vision for  her  and  her  nine  children  by  be- 
queathing them  whatever  remained  over  and 
nbove  the  legacy  given  James.  In  all  the 
will  is  a  natural  one,  such  as  any  man  would 
ordinarily  make  under  similar  circumstanc- 
es. It  breathes  the  spirit  of  righteousness. 
But  that  the  testator  only  intended  to  cre- 
ate a  life  Interest  in  the  wife,  with  power  of 
disposition,  Is  manifest  from  the  conclud- 
ing sentence  of  the  first  paragraph,  which 
reads: 

"And  after  my  wife's  death,  whatever  as  may 
remain  nnezpendcd  I  do  desire  to  be  divided  as 
follows.'* 

While  the  life  estate  Is  not  expressly  de- 
clared, by  implication  from  the  devisees  over 
and  the  objects  of  th6  will,  it  must  be  de- 
duced. Accordingly,  an  examination  of  the 
phraseology  of  the  entire  will,  as  well  as  a 
careful  consideration  of  the  authorities  cited 
by  both  appellant  and  respondents,  leads  us 
to  conclude  that  Richard  Brown  clearly  in- 
tended that  his  wife  should  have  an  estate 
for  life  in  both  his  real  and  personal  prop- 
erty, with  power  to  sell  all  or  any  part  there- 
of, and  with  a  remainder  over  at  her  death 
to  the  legatees  named  in  the  vrlll.  We  predi- 
cate this  conclusion  upon  the  analogous  case 
of  Guthrie,  Adm'r  v.  Crews,  229  S.  W.  182, 
and  authorities  therein  cited,  recently  decid- 
ed by  this  division  of  this  court,  but  not  yet 
[oflldaUy]  reported.  And  from  the  adjudl* 
eated  cases  we  are  equally  convinced  that 


such  intent  and  purpose  transgresses  no  rule 
of  law. 

[3]  II.  Appellant's  second  contmtlon  Is  that 
even  though  Mrs.  Brown  took  only  a  life  es- 
tate under  her  husband's  will,  she  was  au- 
thorized to  sell  or  dispose  of  the  real  es- 
tate for  any  purpose  within  her  discretion, 
without  restriction  as  to  the  manner,  mode 
or  object  of  such  disposition.  To  sustain 
this  contention  appellant  cites  Priest  y.  Mc- 
Farland,  262  Mo.  loc  dt  286,  171  8.  W.  62, 
and  Dunbar  v.  Sims,  288  Mo.  306,  222  S.  W. 
loc.  dt.  839.  The  Priest  Case  is  to  be  dis- 
tinguished from  the  case  at  bar  In  this,  to 
wit:  In  that  case  the  evidence  tended  to 
show  that  two  children  of  the  deceased,  who 
were  grantees  under  a  deed  made  by  the 
widow,  with  the  reservation  of  a  life  estate, 
had  paid  a  consideration  of  $6,000  in  cash, 
had  accounted  to  their  mother  for  rents  ac- 
cruing from  the  property  and  had  provided 
her  with  support  and  maintenance  until  her 
death,  while  In  this  case  the  expressed  con- 
sideration for  the  deed  under  consideration 
was  "$1.00  and  other  valuable  considera- 
tions," with  no  showing  of  any  farther  ooa- 
slderatlon  outside  of  the  agreement  of  ap- 
pellant to  keep  and  care  for  Harriett  Brown, 
which  was  not  proven  to  have  been  carried 
out.  And,  to  offset  the  latter  consideration, 
the  evidence  Is  uncontroverted  that  ai^>ellant 
was  supported  by  Mrs.  Brown  and  received 
from  her  approximately  $4,000  in  cash,  in 
additl(m  to  a  favorable  contract  of  tenancy. 
The  Priest  Case  was  decided  en  banc,  by  a 
divided  opinion  of  four  to  three,  with  Judge 
Brown,  who  concurred  in  the  result,  stating: 

"I  am,  however,  convinced  that  the  widow 
was  not  authorized  by  the  will  to  give  away 
the  land  of  tke  tettatot"  (italics  ours) 

Which  would  seem  to  be  the  practical  result 
in  the  Instant  case,  were  the  deed  to  defend- 
ant to  be  sustained.  The  case  of  Dunbar  v. 
Sims,  supra.  Is  not  in  point. 

To  concur  in  appellant's  view,  it  would  be 
necessary  to  construe  the  will  as  giving  Mrs. 
Brown  tiie  power  of  absolute  and  unlimited 
conveyance  by  sale,  gift,  testamentary  dis- 
poHtUm,  or  other  ntethod  of  transfer,  or,  in 
tf ect,  an  absolute  estate  in  fee  simple,  whidi 
we  have  Just  snld  was  not  the  intention  of 
the  testator.  This  is  not  our  conception  of 
the  purpose  and  object  of  the  testator  or  of 
the  law  applicable  to  the  case.  In  Tallent  ▼. 
Pitzpatrick  et  al.,  253  Mo.  10,  161  S.  W.  689, 
where  the  will  of  the  deceased  created  a  life 
estate  in  the  testator's  wife  and  a  remainder 
in  his  children,  "with  tall  power"  in  her  "to 
sell  at  any  time  any  or  all  of  my  real  estate 
and  convey  the  same  by  good  and  lawful 
deeds  of  conveyance  at  any  time  •  •  • 
she  may  think  best,  and  to  her  best  interest," 
the  widow  executed  deeds  to  eadi  of  two  of 
the  children,  with  a  redted  consideration  of 
$1,000.  The  evidence  showed  that  no  part  of 
the  consideration  was  paid,  but  did  show 
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that  tbe  daughter,  one  of  the  grantees,  ren- 
dered care  and  assistance  to  her  mother 
while  she  lived  and  surrendered  a  $300  note 
executed  to  her  husband  by  her  father;  the 
evidence  also  showed,  as  to  tbe  son,  the 
other  grantee,  that  after  bis  father's  death 
he  gave  his  mother  $200  and  paid  the  fa- 
ther's funeral  expenses  and  medical  bills,  as 
well  as  having  roidered  him  some  financial 
assistance  during  his  lifetime.  A  judgment 
annulling  the  two  deeds  was  affirmed  by  this 
court  upon  the  ground  that  the  power  of  sale 
given  the  wife  did  not  authorize  her  to  give 
the  property  to  one  or  more  of  her  children, 
to  the  exclasion  of  Qie  others,  nor  to  con- 
vey the  same  In  satisfaction  of  some  vague, 
uncertain  and  unprobated  claims  against  the 
father's  estate.  Bond,  J.,  in  construing  the 
will,  said,  on  pages  IS  and  18  of  263  Mo.,  on 
page  091  of  161  S.  W.,  that— 

"The  life  tenant  was  restricted  to  a  sale  and 
conveyance  in  pursuance  thereof  in  the  proper 
and  legal  sense  of  tbe  term,  and  *  •  *  she 
had  no  power  to  defeat  the  remainders  by  any 
other  form  of  alienation.  *  *  .*  It  is  evi- 
dent that  these  transactions  did  not  in  any  fair 
and  just  sense  meet  tbe  requirements  of  a  sale 
of  the  property  which  the  widow  was  authoriz- 
ed to  make  under  the.  wiH." 

In  another  case  where  the  devising  clause 
read,  "I  give,  devise  and  bequeath  the  resl- 
dne  of  my  estate  to  my  said  sister  Sarah  and 
it  is  my  desire  that  whatever  of  said  residue 
may  b6  left  undisposed  of  at  her  death  shall 
go  to  her  descendants  per  stirpes.  In  the 
evoit  that  I  survive  my  said  sister  Sarah,  I 
give,  devise  and  bequeath  said  residue  of 
my  estate  to  her  children,"  etc,  the  court 
said: 

"We  think  from  the  terms  of  the  will,  the 
relationship  of  the  parties,  and  in  accordance 
with  the  foregoing  principles  of  law,  the  testa- 
trix by  that  instrument  gave  a  life  ettate  to 
her  titter  ioith  full  power  to  diipa«e  of  the 
property  for  her  use,  comfort  or  enjoyment,  or 
any  other  purpose  incident  to  these  endt,  hut 
Kith  no  power  to  give  it  of  iciK  it  atoay;  for 
if  these  powers  had  been  donated,  the  life  es- 
tate wonld  have  been  transformed  into  an  ab- 
solute fee,  and  the  plain  purpose  of  the  testa- 
trix to  give  the  property  left  at  the  expiration 
of  the  life  estate  to  the  persons  named  in  the 
devise  over  would  have  been  set  at  naught." 
(Italics  ours.)  Burnet  v.  Burnet,  244  Mo.  491, 
loc.  cit  806, 148  S.  W.  87T. 

In  another  case  under  a  deed  conveying 
land  to  a  trustee  for  the  sole  and  separate 
use  and  benefit  of  the  grantor's  wife  for  and 
during  her  natural  life,  with  power  In  the 
wife  "to  sell,  mortgage,  encumber,  lease  or 
otherwise  dispose  of  the  same  to  such  per- 
sons and  for  such  uses  and  purposes  as  she 
may  at  any  time  by  writing  by  her  signed, 
direct  and  appoint,"  it  was  held  that  the 
power  of  appointment  given  the  wife  did  not 
create  In  her  power  to  give  the  land  away 
during  her  life,  either  to  her  foster  son  by 
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deed  or  to  any  other  person  or  In  any  other 
way,  nor  did  the  words  "or  otherwise  dis- 
pose of,"  enlarge  the  power  of  appointment 
so  ns  to  include  a  gift  of  the  property.  Gar- 
land V.  Smith,  164  Mo.  1,  64  S.  W.  188. 

Upon  authority  of  the  principles  to  be  ex 
tracted  from  these  cases,  when  considered  1  • 
conjunction  with  the  relationship  of  the  pai> 
ties  and  their  ccmditlon  in  life,  we  hold  that 
the  power  of  disposition  given  Mrs.  Browi 
covered  only  sales  or  transfers  for  her  per- 
sonal uses,  comfort  and  enjoyment  and  did 
not  Include  gifts  by  deed  or  will.  This  con- 
struction harmonizes  with  the  evident  intrai- 
tl<m  of  Richard  Brown  and  at  the  same  time 
preserves  and  suliserves  tbe  rights  of  the 
remaindermen  named  In  the  wlU.  To  hold  as 
appellant  urges,  would  transform  the  life 
estate  of  Mrs.  Brown  into  an  absolute  estate 
in  fee,  thereby  defeating  the  intention  of  the 
testator  and  the  limitations  over. 

III.  Appellant  next  contends  that  even 
though  Harriett  Brown  toolc  only  an  estate 
for  life,  with  power  to  sell  and  dispose  of  the 
same  for  her  comfort  and  support,  under  the 
facts  In  the  case,  her  physical  condition  and 
need  considered,  she  i«'operly  executed  the 
power  in  making  the  deed  In  controversy. 
To  sustain  this  point  appellant  cites  several 
cases,  among  them.  Priest  v.  McFarland,  282 
Mo.  loc.  dt.  285, 171  S.  W.  62,  which  has  here- 
Inliefore  been  distinguished  fr<»n  the  case  at 
bar.  Hazel  v.  Eagan,  47  Mo.  277,  and  Don- 
bar  V.  Sims,  283  Mo.  356,  222  S.  W.  838,  also 
cited,  are  beside  the  issue.  Bicketts  v.  Peo- 
ple's Bank,  196  8.  W.  26,  is  distinguishable 
as  in  that  case  neither  the  questions  of 
fiduciary  relationship  or  undue  influence,  nor 
any  question  of  physical  condition  or  need 
was  involved.  This  leaves  for  consideration 
only  the  case  of  Griffin  v.  Nicbdas,  224  Mo. 
275,  loc.  cit.  302,  310,  123  S.  W.  1063,  relied 
upon  by'  appellant.  While  there  is  some 
similarity  of  facts  in  that  case  with  the  one 
under  review,  nevertheless,  there  is  the  dis- 
tinction that  there  no  undue  influence  was 
shown  to  have  been  exerted  in  obtaining  the 
deed  in  question,  and  no  confidential  relation 
existed  Iwtween  the  parties,  as  appears  here. 
Moreover,  the  undisputed  evidence  here 
shows  that  Mrs.  Brown,  at  the  time  of  her 
death,  had  on  hand,  represented  by  a  certif- 
icate of  deposit,  the  sum  of  $5,974.53  In  casli, 
an  amount  ordinarily  sufficient  to  have  com- 
fortably supported  and  maintained  her,  in- 
cluding the  hire  of  a  nurse  or  servant  to 
minister  to  her.  Appellant,  who  was  not 
even  a  blood  relative,  was  not  shown  to  have 
any  particular  fondness  for  her,  or  any  apti- 
tude or  training  for  nursing,  and  it  cannot 
therefore  be  argued,  as  was  in  the  Griflbi 
Case,  that  the  care  and  attenticm  which  he 
bestowed  upon  her  was  of  a  character  or  kind 
involving  the  elements  of  love  and  affection, 
or  ministrations  which  could  not  l>e  hired. 

Tbe  Griffin  Case,  Buprn,  was  a  decision  en 


Digitized  by  VjOOQ  IC 


812 


23S  SOUTHWESTERN  BEPORTEB 


(Mo. 


banc,  by  a  divided  opinion  of  four  to  tbree. 
A  dissenting  opinion  was  dellTOred  by  Judge 
I«mm  (224  Mo.  loc.  dt  S12  et  aeg.,  123  S.  W. 
1076),  in  which  Woodson  and  GraTOs,  JJ., 
concurred.  The  clause  of  the  will  there 
which  is  pertinent  to  the  particular  question 
now  under  considers tl<m  provided: 

"I  give  and  bequeath  all  the  balance  and  res- 
idue of  my  estate  to  my  wife,  Roaanna  Bur- 
Hngame,  to  have  and  to  hold  and  enjoy  for  and 
during  her  natural  life,  with  full  potoer  to  make 
tuck  dUpoHtion  tliereof  a*  may  be  neccMory 
for  her  own  comfort  and  tupport."  (Italics 
oars.) 

Hie  majority  opinion  of  the  court,  per 
Valliant,  O.  J.,  held  that  the  power  to  sell 
rested  In  the  discretion  of  Mrs.  Burllngame, 
the  court  saying  on  that  point  (224  Mo.  loc. 
dt  309,  310,  123  S.  W.  1078) : 

"We  do  not  mean  to  say  that  If  she  was  reck- 
lessly or  fraudulently  wasting  the  estate  the 
court  could  not  interpose  to  restrain  her,  but 
until  a  showing  is  made  to  justify  the  chancel- 
lor in  laying  his  hands  on  her  the  disposal  of 
the  property  is  in  her  discretion." 

Contra,  the  minority  opinion  held  that  the 
power  to  sell  hinged  upon  the  necessity  of  a 
conveyance  for  Mrs.  Burllngame's  comfort 
and  support,  snch  power  being  based  upon 
whether  a  sale  wets  reaaotMbly  »ecet»arif.  In 
considering  that  feature,  Lamm,  J.,  said  (224 
Mo.  loc.  clt  336,  338, 123  S.  W.  1082): 

"In  some  cases  the  Intent  of  the  testator, 
gathered  from  his  language,  puts  the  right  of 
decision  solely  in  the  widow  and  she  is  given 
directly  or  by  implication  uncontrolled  Judgment 
and  discretion.  But  the  use  of  such  language  in 
this  will  is  industriously  avoided  and  testator 
left  the  power  of  disposition  to  hinge  upon  the 
existence  of  a  fact,  viz.,  the  neoetaity  for  her 
own  comfort  and  support,  not  that  she  might 
deem  it  so  or  want  it  so  for  by-ends.  •  *  * 
The  comfort  and  support  mentioned  did  not 
mean  fanciful  conceits,  whims  or  extravaganc- 
es. The  words  import  a  reference  to  her  needs 
and  manner  of  living.  Whether  the  contingency 
actually  happened  which  would  uphold  the  con- 
veyance, became,  therefore,  a  matter  of  judicial 
determination  upon  the  evidence.  That  evi- 
dence has  been  set  forth  at  such  length  as  to 
preclude  any  necessity  of  repetition,  and  we 
announce  our  condusion  to  be  that  the  contin- 
gency did  not  happen,  ergo,  the  deed  cannot 
stand.  ♦  •  •  We  do  not  hold  that  under  her 
husband's  will  the  widow  was  compelled  to  go 
into  court  tor  power  to  sell.  •  *  •  ghe  had 
power  to  sell  under  the  wilL  But  her  power 
was  coupled  with  a  limitation  and  must  be 
based  on  the  existence  of  a  fact,  to  wit,  that  the 
sale  was  reasonably  necessary  for  her  comfort 
and  support.    We  find  the  fact  to  the  contrary." 

With  the  minority  view  as  above  set  forth 
we  agree,  and,  in  that  particular,  we  think 
the  majority  opinion  in  OriflOn  v.  Nicholas, 
supra,  should  be  disapproved.  Accordingly, 
applying  to  the  instant  case  the  principle 
whidi  seems  to  us  to  be  the  correct  one,  we 
are  constrained  to  hold,  upon  all  the  evidence 


in  the  case,  the  financial  status  and  physical 
condition  and  needs  of  Harriett  Brown  con- 
sidered, that  a  conveyance  to  ajwellant  ai  the 
land  In  question  was  not  reasonably  neces- 
sary for  the  comfort  and  support  of  Mrs. 
Brown,  a  limitation,  which  was  by  implica- 
tion coupled  with  the  power  of  sale  given  her, 
and  the  deed  in  issue  should  not  be  upheld  on 
that  ground.  Scheldt  v.  Crecelius,  94  Mo.  322, 
7  8.  W.  412,  4  Am.  St  Rep.  384;  Hull  y.  Cul- 
ver, 34  Caan.  403. 

[4]  It  seems  to  us  that  the  doctrine  which 
should  be  applicable  under  the  particular  con- 
ditions here  is:  That  where  the  personal 
property  of  the  estate  is  suffldent  to  com- 
fortably support  the  widow,  who  by  will  Is 
given  a  life  estate  with  power  to  dispoae  of 
real  estate,  and  with  a  remainder  over,  no 
sale  of  the  real  estate  Is  coatemplated  until 
the  personalty  is  exhausted,  and  a  convey- 
ance thereof  by  her  prior  thereto  cannot  be 
supported.  By  this  we  do  not  mean  that  the 
Ufe  tenant  should  be  in  a  condition  of  immedi- 
ate want  but  it  should  appear  that  the  rais- 
ing of  additional  money  had  become  reason- 
ably necessary.  And  as  giving  countenance 
to  this  doctrine  we  find  authority  In  Hull  v. 
Culver,  34  Conn.  403 ;  Morford  v.  Dieffenbadt- 
er,  54  Mich.  593,  20  N.  W.  600;  Parks'  Adm'r 
V.  Missionary  Sodety,  62  Vt  10.  20  AtL  107; 
and  Minot  ▼.  Preacott,  14  Mass.  ^6. 

IV.  It  is  next  contended  by  appelant  that 
there  was  no  ddndary  relaUonship  existing 
between  him  and  Mrs.  Brown  at  the  time  <tf 
Or  prior  to  the  execution  of  the  deed  in  con- 
troversy, as  argued  by  respondents,  and  that 
there  was  no  undue  influence  eserdsed  In  ob- 
taining the  deed,  as  charged  by  respondents. 
These  questions  seem  to  us  to  transcend  in 
importance  practically  all  others  iMresented 
in  the  comprehensive  briefs  of  oounsd  and  a 
proper  consideration  thereof  calls  for  a  re- 
view of  the  evidence  in  the  case  bearing 
thereon. 

The  testimony  shows  that  appellant  lived 
in  the  house  with  Mrs.  Brown,  assisted  her 
in  varioos  ways  as  has  been  hereinbefore 
mentioned,  waited  upon  her  at  times  at  ni^t, 
aided  h^  in  transacting  her  buslnesa  at  the 
bank  at  Asbury,  Mo.,  made  out  her  checks, 
took  her  to  town  frequently  and  assisted  her 
in  selling  poultry,  butter,  eggs,  etc.,  and  look- 
ed after  the  work  on  the  farm.  The  entire 
evidence  tends  to  show  that  she  relied  large- 
ly upon  api)eUant  to  take  care  of  her  and  bad 
confidence  in  him. 

From  the  latter  part  of  191B  up  until  the 
time  of  her  death  Mrs.  Brown  suffered  much 
pain  and  gradually  became  more  feeble.  In 
December,  1916,  being  ill,  she  employed  Miss 
Amy  E.  Currey,  a  nurse,  who  remained  with 
her  about  a  month.  Miss  Chirrey  testifled  on 
behalf  of  respondents,  that  Mrs.  Brown  suf- 
fered' constant  pain,  so  mudi  so  that  her 
mind  "wasn't  strong" ;  that  she  frequently 
talked  of  ending  her  life  because  of  the  pain; 
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that  she  told  her  that  appellant  came  to  her  r  Brown's  mental  condition  was  good  and  that 


(Mrs.  Brown)  poor,  bat  that  "*fter  he  got  fix- 
ed up  he  neglected  and  didn't  care  for  me" ; 
that  Mrs.  Brown  on  several  occasions  stated 
that  appellant  contracted  personal  debts 
which  she  had  to  pay ;  that  while  she  was  at 
the  Brown  home  appellant  was  gone  the 
greater  part  of  the  time  and  that  Mrs.  Brown 
complained  of  being  left  alone,  espedally  at 
night;  that  frequently  appellant  and  Mrs. 
Brown  wonld  go  Into  another  room,  appellant 
closing  the  door,  and  hold  a  conversation,  aft- 
er which  Mrs.  Brown  would  tell  her  (Miss 
Currey)  that  appellant  was  after  her  to  deed 
him  her  borne,  Mrs.  Brown  saying,  "I  will 
not  do  It  He  is  constantly  after  me  to  do  it 
and  be  will  leave  me  unless  I  sign  this  deed 
over ;"  that  more  than  once  appellant  said  to 
her  (Miss  Ourrey)  that  "Auntie"  (referring  to 
Mrs.  Brown)  "has  promised  to  deed  her  place 
to  me  and  if  she  don't  sign  up  I  will  not 
stay";  and  that  appellant  objected  to  the 
children  of  Mary  Blizabeth  Cook,  the  daugh- 
ter, coming  to  visit  Mrs.  Brown  and  to  ber 
giving  James  Brown,  the  son,  any  money. 

Dr.  Coleman,  a  physician  who  visited  Mrs. 
Brown  professionally  on  January  30, 1916,  No- 
vember 3,  1916,  January  16, 1917,  and  March 
20, 1917,  testified  for  respondents,  that  in  Jan- 
uary, 1916,  "owing  to  the  long  siege  she  bad 
had  with  this  paralytic  condition,"  he  did  not 
consider  Mrs.  Brown  "capable  of  transacting 
any  business;"  that  when  he  called  on  her  on 
January  17,  1917,  ber  condition  "was  very 
bad" ;  that  she  was  in  constant  misery  with 
pain  in  her  back  and  spine,  that  it  was  nec- 
essary to  "give  her  something  so  she  might 
have  rest  day  or  night,"  that  ber  m^ital 
condition  was  "very  bad."  and  that  he  did 
not  then  consider  her  "capable  of  transact- 
ing any  business  at  all." 

Mrs.  James  Brovra,  widow  of  the  epileptic 
son  hereinbefore  mentioned,  testified  that 
she  bad  visited  Harriett  Brown  "most  every 
day"  since  Richard  Brown  bad  died,  remain- 
ing all  day  at  times ;  that  Mrs.  Brown  began 
to  decline  in  health  about  the  middle  of  De- 
cember, 1916;  that  there  were  "days  she 
didn't  know  anything";  that  she  had  seen 
her  "when  she  was  in  such  agony  she  didnt 
Icnow  who  she  was";  that  "one  minute  she 
would  say  she  would  do  so  and  so,  and  the 
next  minute  do  something  else." 

Ola  and  Oscar  Cook,  daughter  and  son  of 
Mary  Elizabeth  Cook,  and  two  of  the  plain- 
tifCs  herein,  testified  that  In  November  and 
December,  1916,  and  In  January,  1917,  they 
bad  each  separately  visited  Mrs.  Brown, 
their  grandmother,  at  whldi  times  she  was 
Buffering  much  pain  in  her  back  and  head, 
tbat  she  was  in  constant  misery  and  was  at 
times  "out  of  her  head." 

Five  witnesses,  who  had  either  worked  on 
the  Brown  farm  or  had  visited  at  the  home, 
testified  for  appellant  to  the  effect  that  Mr& 


she  seemed  capable  of  taking  care  of  her  af- 
fairs. Dr:  Barson,  who  called  on  her  once  at 
her  home  "the  latter  part  of  1916"  and  for 
about  a  week  In  the  hospital  at  Webb  City 
"the  first  part  of  1917,"  testified  that  her 
physical  condition  was  poor,  but  tbat  her 
mental  condition  "seemed  all  right"  and  that 
as  far  as  he  could  see  "she  was  perfectly 
rational."  A  stipulation  between  counsel  as 
to  the  testimony  which  Dr.  Herbert  Smith, 
who  was  at  the  time  of  the  trial  In  die  aert' 
ice  of  the  United  States  government  at  Ft. 
Riley,  Kan.,  would  have  given  if  present, 
showed  that  he  visited  Mrs.  Brown  dally  at 
the  hospital  at  Pittsburg,  Kan.,  from  March 
10,  1917,  to  March  19,  191T,  during  whldi 
time  she  was  "normal  and  alert  mentally 
and  fully  understood  everything  that  was 
transpiring,"  but  that  beginning  with  March 
19th  her  physical  condition  grew  worse  and 
she  "began  to  show  signs  of  delirium  and 
gradually  declined  physically  and  mentally 
tbereafter  until  her  death." 

Mrs.  Ida  Kendall,  a  cousin  of  Mrs.  Brown, 
testified  for  ax>pellant  that  some  time  attee 
appellant  Higgins  had  come  to  live  with 
Mrs.  Brown,  he  (Higgins)  bad  brought  Mrs. 
Brown  to  visit  her,  at  whldi  time  Mn. 
Brown,  In  the  coarse  of  conversation,  had 
said  tbat  "If  Mr.  Higgins  stayed  with  bw 
and  done  as  well  as  he  had  done,  he  would 
get  the  farm."  A  statement  to  similar  effect 
was  also  testified  to  by  Minis  Kendall,  bus- 
band  of  Ida  Kendall,  by  Mrs.  Thoda  Hunt, 
who  lived  three-fourths  of  a  mile  from  the 
Brown  place  and  frequently  visited  Mrs. 
Brown,  and  by  Harve  Smith,  who  worked  for 
appellant  on  the  Brown  farm.  The  record 
does  not  disclose,  with  any  degree  of  accur- 
acy. Just  when  these  statements  were  made 
to  the  several  parties  testifying  thereto. 

With  respect  to  the  execution  of  tbe  deed 
to  appellant  tbe  evidence  shows  tbat  on  Jan- 
uary 9,  1917,  appellant  carried  Mrs.  Brown 
up  to  tbe  law  oflSce  of  Mr.  J.  H.  Bailey,  an 
attorney,  at  Carthage,  Mo.,  and  at  that  time 
and  place  Mr.  Bailey  drew  the  deed  and  read 
it  to  ber,  as  she  could  neither  read  nor  write. 
The  consideration  recited  In  tbe  deed,  as  has 
been  said,  was  "One  dollar  and  other  valu- 
able considerations."  There  was  no  showing 
that  after  the  execution  of  the  deed  appel- 
lant did  anything  towards  keeping  or  caring 
for  Mrs.  Brown,  as  was  contemplated  by  the 
clause  making  it  Incumbent  upon  him  to  do 
so  to  maintain  the  validity  and  binding  effect 
of  the  deed.  As  far  as  the  record  discloses 
the  relations  of  tbe  parties  remained  the 
same  as  before  tbe  deed  was  made.  Guy 
Wells  and  W.  H.  Miller,  who  were  called  In 
by  Mr.  Bailey  to  witness  the  deed,  both  tes- 
tified tbat  in  their  opinion  Mrs.  Brown  seem- 
ed capable  of  looking  after  her  affairs. 

While   the   for^;olng  evidence    shows    a 
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sharp  conflict  as  to  the  condition  of  Mrs. 
Brown's  mind  in  the  latter  part  of  1D16  and 
the  spring  of  1917,  there  remain  certain  out- 
standing facts  which  are  not  controverted, 
to  wit:  That  she  was  old  and  feeble  and 
from  December,  1016,  on,  she  was  in  very 
bad  health,  suffering  severe  pain;  that  she 
had  even  spoken  of  taking  her  own  life  be- 
cause of  her  suffering ;  that  she  lived  tn  the 
ijame  house  with  appellant  and  depended 
much  upon  him  to  lo<^  after  b»  welfare 
and  affairs;  and  that  appellant  carried  her 
into  the  office  of  the  attorney  to  have  the 
deed  to  him  drawn  and  executed. 

[5]  As  has  been  held,  It  is  the  duty  of  this 
court,  in  an  equity  case,  to  weigh  the  evi- 
dence and  reach  its  own  conclusion,  after 
giving  due  consideration  and  deference  to 
the  conclusion  reached  by  tlie  trial  chancel- 
lor. McFarland  v.  Brown,  183  S.  W.  800; 
Givens  V.  Ott  222  Mo.  395, 121  8.  W.  23;  Coh- 
ron  V.  Polk,  262  Mo.  loc.  dt  281,  168  S.  W. 
603. 

[(,  7]  (a)  In  considering  the  question  as  to 
whether  or  not  a  fiduciary  relationship  ex- 
isted between  appellant  and  Mrs.  Brown,  we 
have  examined  all  of  the  authorities  dted  by 
learned  counsel  for  appellant  and  find,  with 
one  exception,  that  the  grantee  in  the  deed 
attacked  was  a  son,  a  daughter,  a  brother,  a 
.'«lster,  or  some  other  blood  relative  of  the 
grantor  and  that  the  conveyance  was  made 
out  of  affection  in  return  for  the  faithful 
and  loving  performance  of  kind  and  dutiful 
attritions.  It  was  never  intoided  that  serv- 
ices ot  that  character  should  be  penalized 
and  It  is  only  when  these  "natural  senti- 
inents  have  been  prostrated  to  unnatural  and 
selfish  ends  that  the  law  interposes  to  protect 
the  victim."  Sinnett  v.  Sinnett,  201  S.  W. 
loc.  cit.  889.  But  In  the  present  inquiry,  ap- 
pellant was  no  blood  relative  and  the  services 
performed  by  him  were  more  in  the  nature 
of  the  fulfillment  of  a  contractual  obligation 
which  he  had  incurred  in  becoming  a  tenant 
of  Mrs.  Brown.  There  was,  however,  estab- 
lished between  him  and  Mr&  Brown,  a  rela- 
tion of  intimacy  which  enabled  him,  if  so 
disposed,  to  influence  her.  He  lived  in  the 
same  house  with  her,  largely  looked  after  her 
wants  and  attended  to  or  assisted  her  in  her 
business  affairs.  However  disinterested  his 
attentions  and  ministrations  may  have  been, 
th^  served  to  give  him  a  power  over  Mrs. 
Brown  possessed  by  no  one  else.  Further- 
more, in  view  of  her  physical  infirmity  she 
was  greatly  dependent  upon  him  in  practi- 
cally all  things,  which  dependency  in  turn 
led  her  to  rely  upon  him  and  repose  confi- 
dence in  him.  We  are  accordingly  of  the 
opinion,  and  so  bold,  that  a  fiduciary  relation 
did  exist  between  appellant  and  Mrs.  Brown. 
Ennis  v.  Burnham,  159  Mo.  494,  60  S.  W. 
1103;  Martin  v.  Baker  et  al.,  185  Mo.  495.  36 
S.  W.  369;    McClure  v.  Lewis,  72  Mo.  314; 


Ryan  v,  Byan,  174  Ma  2T9,  73  S.  W.  494; 
Mowry  v.  Xorman,  204  Mo.  173, 105  S.  W.  15  ; 
and  Byrne  v.  Byrne,  250  Mo.  632,  157  S.  W. 
609. 

[S]  (b)  A  fiduciary  rdatlon  being  estab- 
lished, the  presumption  of  law  follows,  un- 
der the  conditions  here  presoat,  that  the  deed 
to  appellant  was  the  result  of  undue  influ- 
ence exercised  by  him,  and  the  burden  de- 
volved upon  him  to  show  that  such  Influ^ce 
was  not  exercised.  Comet  v.  Cornet,  243 
Mo.  184, 154  S.  W.  121 ;  Dingman  v.  Bomlne, 
141  Mo.  466,  42  S.  W.  1087 ;  Sittig  v.  Kerst- 
ing,  223  S.  W.  742;  McClure  v.  Lewis,  72  Mo. 
314;  Mowry  v.  Norman,  204  Mo.  173,  103  S. 
W.  15;  Smith  v.  WiUiams.  221  S.  W.  360; 
Ennls  T.  Burnbam,  169  Mo.  494,  60  &  W. 
1103. 

As  tending  to  establish  that  appellant  did 
not  influence  Mrs.  Brown  to  make  the  deed 
to  him  there  was  the  testimony  of  four  wit- 
nesses to  the  effect  that  Mrs.  Brown  had 
frequently  said  that  "if  Mr.  Higglns  stayed 
with  her  and  done- as  well  as  he  had  done,  be 
would  get  the  farm."  W.  H.  Miller,  who  wit- 
nessed the  deed  to  appellant,  also  testified  on 
behalf  of  appelant  as  follows: 

"Q.  Were  yon  in  the  office  when  this  old  lady- 
was  brought  in?    A.  Tes,  sir. 

"Q.  How  was  she  brought  in?  A.  She  was 
carried  in  by  a  young  man. 

"Q.  Do  you  know  this  young  man?  A.  I 
know  him  when  I  see  bim;    yes. 

"Q.  Were  you  present  and  did  you  hear  the 
conversation  bad  with  the  old  lady  at  the  time 
the  deed  was  made?     A.  Yes,  sir. 

"Q.  State  as  near  as  you  can  recollect  what 
was  said  by  her  at  the  time.  A.  She  said  she 
wtmted  to  deed  this  property  to  this  young- 
man.  He  had  been  good  to  her  and  kind  to  her 
and  she  wanted  to  do  that  much  for  him.  He 
had  looked  after  her  and  was  going  to  look 
after  her  for  the  rest  of  her  days.  It  was 
something  to  that  effect," 

To  combat  this  evidence  there  was  the  tes- 
timony of  Miss  Currey,  the  nurse,  who  had 
attended  Mrs.  Brown  at  her  home,  as  fol- 
lows: 

"Q.  I  will  ask  yon  to  state  whether  or  not 
you  ever  saw  Mr.  Higgins  and  Mrs.  Brown — 
whAher  the^y  held  conversations  about  the 
house  there.  Did  they  hold  conversations  about' 
the  bouse?  A.  Yes,  sir;  they  held  conversa- 
'tions,  but  they  went  into  another  room  and. 
shut  the  door.    I  heard  nothing. 

"Q.  Who  shut  the  door?    A.  Mr.  Higgins. 

"Q.  State  whether  or  not  after  these  conver- 
sations took  place,  whether  Mrs.  Brown  said 
anything  to  you  about  what  the  subject  of  the 
conversation  was  she  held  with  Mr.  Higgins?' 
A.  She  caUed  him  "Willie." 

"Q.  Referring  to  Mr.  Higgins?  A.  Yes,  air; 
that  is  his  name.  Willie  was  constantly  after 
her  to  give  her  home  and  place  to  him;  deed 
it  to  him,  and  she  says:  'I  will  not  do  it.  He 
is  constantly  after  me  to  do  it  and  he  will  leave 
me  unless  I  sign  this  deed  over.' 

"Q.  How  often  did  Mrs.  Brown  make  those- 
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■tatementa  to  yon,  Misa  Currey?  ▲.  It  vas 
▼ery  often  she  xiade  those  statements.  I 
can't 'count  the  times,  because  as  I  said  she  was 
weak-minded  and  he  was  gone  so  much  and  left 
the  work,  it  agitated  her  to  some  extent. 
She  was  very  worried  with  him  all  the  time  be- 
cause we  had  to  constantly  find  some  one  to 
look  after  the  stock  and  care  for  the  stock. 

"Q.  When  she  would  make  those  statements 
to  you  about  him  wanting  her  to  leave  the 
premises  to  him,  state  whether  or  not  it  was 
after  they  had  had  these  private  conferences 
behind  closed  doors?    A.  Tes,  sir;  it  was. 

"Q.  That  was  very  often?    A.  Yes,  sir. 

"Q'.  What  was  the  mental  condition  of  Mrs. 
Brown  during  this  particular  period  that  yon 
were  staying  there  and  when  this  conversa- 
tion occurred?  A.  Her  mental  condition  seem- 
ed to  be  always  the  same. 

"Q.  What  was  that?  A.  She  was  anffexing 
such  acute  pain  all  the  time. 

"Q.  Was  she  strong  or  weak-minded?  A. 
Her  mind  wasn't  strong.  She  was  what  I  call 
a  very  weak-minded  woman.  She  was  hard  to 
please  at  times.    •    ♦    • 

"Q.  I  will  ask  you  whether  or  not  you  ever 
heard  Mr.  Higgins  threaten  to  leave  there  or 
any  eonversatlon  relative  to  him  leaving  there 
nnless  Mrs.  Brown  did  as  he  wanted  her  to  do? 
A.  Wdl,  Willie  told  me  if— 'Auntie'  is  what  he 
called  lier—  He  said,  'Auntie  has  promised  to 
deed  her  itbtce  to  me  and  if  she  don't  sign  np  I 
wOl  not  stay. 

"Q.  Waa  that  more  than  once?  A.  Yes, 
that  was  more  than  once." 

To  be  eonsldered  In  connection  vrltti  the 
((uestion  confronting  us,  there  was  also  the 
testimony  for  respondents  as  to  the  infirm 
physical  condition  of  Mrs.  Brown,  her  in- 
tense suffering  from  pain,  and  her  resultant 
weakened  mentality,  between  December, 
1916,  and  the  time  the  deed  waa  executed,  as 
hereinbefore  adverted  to. 

[I]  In  passing  upon  the  question  of  undue 
influence,  as  was  said  in  Dinguian  y.  Roraine, 
141  Mo.  loc.  Cit  474,  475.  42  S.  W.  1088: 

'  "The  relationship  of  the  parties  to  each  oth- 
er, the  mental  condition  of  the  person  whose 
act  is  in  question,  and  the  character  of  the 
transaction,  should  be  taken  into  consideration. 
If  the  relation  of  confidence  and  trust  between 
the  parties  to  the  transaction  exists;  if  the 
mind  of  the  one  nominally  acting  is  weak  and 
susceptible,  and  if.  the  transaction  results  bene- 
ficially to  the  person  charged,  and  detrimental- 
ly to  the  person  in  whose  name  the  act  waa 
done,  a  presumption  of  undue  influence  is  rais- 
ed, and  the  burden  is  placed  on  the  one  claim- 
ing the  benefit  of  the  transaction  to  prove  that 
the  act  waa  voluntary  and  no  unfairness  was 
used.  Indeed,  the  presence  of  the  relation 
of  confidence  and  trust  alone  is  generally  suf- 
ficient to  raise  a  presumption  of  undue  influ- 
ence." 

And  the  tmdue  Influence  need  not  be  proT- 
en  by  direct  or  positive  testimony  but  it  is 
sufllclent  if  it  is  shown  by,  or  can  be  inferred 
from,  the  tacts  and  circumstances  in  evi- 
dence. Mowry  v.  Norman,  201  Mo.  loc.  cit. 
193, 103  S.  W.  15.    Nor  is  It  required  that  the 
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infiuence  be  exerted  at  the  partictdar  time  of 
the  execution  of  the  Instrument  attadced, 
but  It  is  sufficient  if  it  be  shown  that  the 
influence  had  been  acquired  previously  and 
operated  at  the  time  of  the  making  of  the 
document    Mowry  v.  Norman,  supra. 

[II]  Applying  these  principles  to  the  case 
at  bar,  we  find  an  enfeebled  old  lady,  75 
years  of  age,  helpless  and  depending  upon 
appellant,  who  was  young  and  vigorous,  for 
care  and  attention.  They  had  lived  under 
the  same  roof  for  over  three  years  in  close 
relationship.  Her  mind  and  will,  by  reason 
of  long  suffering  and  age,  were  unequal  in 
strength  to  appellant's,  leaving  an  inviting 
fleld  for  undue  influence.  Fearful  of  having 
no  me  to  care  for  her  during  the  last  few 
years  of  her  life,  she  deeded  appellant  her 
farm,  upon  ccmditlon  that  he  live  with  her, 
keep  and  care  for  her  during  the  remainder 
of  her  life,  tUs  conditicm  being  the  only  real 
consideration  for  the  conve^aitce.  ITrom  the 
evidence  introduced  by  plalntlga  It  appears 
that  appellant  was  continneUy  after  the  old 
lady  to  deed  him  the  plaoe^  threatening  to 
leave  h»  unless  she  did  so.  True,  this  was 
in  a  measure  rebutted  by  testimony  for  ap- 
pellant to  the  effect  that  she  had  preivloaaly 
expressed  the  intention  of  deeding  him  the 
place  if  he  continued  to  remain  with  her  and 
do  as  well  as  he  had  done,  and  that  the  deed, 
whm  executed,  was  signed  voluntarily  as  a 
reward  for  appellant's  good  treatment  of 
her  in  the  past  and  his  agreement  to  care 
for  her  in  the  future.  However,  when  we 
consider  all  the.  evidence  In  the  case — the 
fact  that  appellant  himself  carried  Mrs, 
Brown  up  to  the  office  of  the  attorney  who 
drew  the  deed;  that  she  then  had  approxi- 
mately $6,000  in  cash,  or  sufficient  to  have 
supported  her  for  several  years;  that  appel- 
lant subsequentl}-  received  approximately 
$4,000  of  this  $6,000  as  a  gift,  leaving  her 
with  nothing  but  a  bare  agreement  to  keeii 
and  care  for  her  during  the  remainder  of 
her  life,  no  part  of  which  agreement  appears 
to  have  been  carried  out;  that  by  these  op- 
erations appellant  received  practically  all  of 
the  estate  left  by  Bichard  Brown  and  the  re- 
maindermen under  bis  will  were  cut  out,  we 
are  forced  to  the  conclusion  that  the  deed  in 
question  was  procured,  either  directly  or  in- 
directly through  the  undue  influence  of  ap- 
pellant. Martin  v.  Baker,  135  Mo.  405,  36  S. 
W.  360 ;  Ennis  v.  Burnham,  159  Mo.  494,  60 
S.  W.  1103 ;  McClure  v.  Lewis,  72  Mo.  314 ; 
Dingman  v.  Bomine,  141  Mo.  466,  42  S.  W. 
1067;  CadwaUaderv.West,48Mo.483;  Price 
V.  Meade,  182  Ky.  814,  207  S.  W.  695.  This 
being  true,  and  being  sufficiently  decisive  to 
vitiate  the  deed  to  appellant,  it  is  unneces- 
sary for  us  to  consider  the  further  questions 
of  adequacy  of  consideration  for  the  convey- 
ance and  mental  capacity  of  Mrs.  Brown  to 
make  the  deed  presented  by  appellant 
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[11]  V.  AiqpdUmt  finally  urges  tibat  the 
court  erred  in  limiting  the  testimony  of  ai>- 
pellant,  indlyidually,  to  matters  and  things 
occurring  subsequent  to  the  appointment  of 
the  administrator  of  the  estate  of  Harriett 
Brown,  deceased,  and  cites  the  case  of  Grif- 
fin T.  Nicholas,  224  loc.  dt  288.  289,  123  S. 
W.  1063,  in  support  of  such  contention.  In 
this  we  are  unable  to  agree.  Section  4662, 
Bevised  Statutes  of  1890  (section  5410,  R.  S. 
1910),  upon  which  the  ruling  in  Griffln  ▼. 
Nidiolas,  supra,  was  based,  provides,  inter 
alia,  that — 

"in  actions  where  on«  of  the  original  parties  to 
the  contract  or  canse  of  action  in  issue  and  on 
trial  is  dead,  or  is  shown  to  the  coart  to  be  in- 
sane, the  other  party  to  such  contract  or  cause 
of  action  shall  not  be  admitted  to  testify  in  his 
own  favor  or  in  favor  of  any  party  to  the  ac- 
tion claiming  under  him." 

In  that  case  the  contract  under  considera- 
tion, which  had  be«i  executed  by  a  person 
then  deceased,  was  held  not  to  be  In  issue 
nor  the  cause  ot  action.  The  plaintiffs 
therein  wrae  not  asking  to  have  the  same  en- 
forced or  performed.  The  real  controversy 
was  over  a  deed  executed  by  the  deceased  in 
pursuance  of  the  contract  Such  being  the 
case,  the  court  held  that  defendants,  who 
were  parties  to  the  contract,  were  not  dis- 
qualified as  witnesses  to  prove  the  contract, 
which  was  held  to  be  "a  mere  Inducement  or 
circumstance  leading  up  to  the  deed."  Here, 
however,  there  is  the  distinction  that  the 
deed  under  consideration  is  the  actual  mat- 
ter in  issue  and  as  to  which  there  must  be  a 
finding.  Therefore,  the  deed  being  the  sub- 
ject of  the  cause  of  action,  Mrs.  Brown  the 
grantor  being  dead,  and  appellant  being  "the 
other  party"  to  the  cause  of  action  within 
the  meaning  of  the  statute,  we  are  of  the 
opinion  that  the  trial  court  committed  no  er- 
ror in  limiting  the  testimony  of  appellant  to 
transactions  occurring  subsequent  to  the  ap- 
pointment of  the  administrator  of  Mrs. 
Brown's  estate.  Chapman  v.  Dougherty,  87 
Mo.  617,  66  Am.  Rep.  469 ;  Leeper  v.  Taylor, 
111  Mo.  312,  19  S.  W.  055;  Weiermueller  v. 
Scullin,  203  Mo.  466,  107  S.  W.  1088 ;  Smith 
V.  Smith,  201  Mo.  533,  loc.  dt.  847, 100  S.  W. 
679 ;  Goodale  v.  Evans,  263  Mo.  219,  loa  dt 
229, 172  S.  W.  370. 

After  fully  reviewing  the  entire  tecord, 
and  after  having  given  the  usual  deference  to 
the  conclusions  of  the  trial  chancellor,  who 
had  a  better  opportunity  to  Judge  as  to  the 
credibility  of  the  witnesses  and  the  weight 
to  be  given  their  evidence,  we  see  no  good 
reason  to  Interfere  with  the  result  reached. 
The  judgment  is  accordingly  afflnned. 

All  concur ;  JAMES  T.  BLAIR,  0.  J.,  and 
WALKER,  J.,  in  paragraphs  4  and  5  and  re- 
sult, and  DAVID  E.  BLAIR,  J.,  hi  para- 
graphs 1,  4,  and  5  and  result. 


CLELLAND  v.  CLELLAND  et  al. 
(No.  21738.) 

(Supreme  Court  of  Missonri,  Division  No.  2. 

Nov.  19,   1021.      Rehearing  Denied 

Dec.  31,  1921.) 

1.  Oower  <s=360— Cannot  be  conveyed  or  ievie4 
on  as  real  estate  until  assigned. 

At  common  law  as  recognized  by  Rev.  St 
1919,  I  347,  authorizing  a  widow's  creditor  to 
have  dower  assifcned  so  that  he  may  levy  on 
it,  and  section  316,  authorizing  a  widow  to 
convey  her  unassigned  dower,  the  widow's  dow- 
er, consummate  6n  the  death  of  her  husband,  la 
not  real  estate,  but  a  mere  chose  in  action, 
and  cannot  ^e  conveyed  or  levied  on  as  real  es- 
tate until  aswgned. 

2.  Appeal  and  error  «s>248— No  review  of  er. 
rors  In  rulings  to  whieh  no  exoeptlons  aavod. 

The  Supreme  Court  cannot  review  errors  in 
rulings  to  which  no  exceptions  were  saved. 

3.  Attorney  and  client  «3»I00— Exeontio*  «b» 
245-.Jndgnient  creditor,  whose  attorney  re- 
ceived proeeeds  of  execntien  sale,  esMst 
qsestion  validity  tliemof,  whether  er  set  he 
caused  salob 

Since  one  who  takes  and  retains  benefits 
wliich  he  has  the  right  to  accept  or  reject  is 
afterwards  estopped  to  take  an  inconsistent 
position,  a  judgment  creditor,  whose  attorney 
caused  execution  to  be  levied  and  defendant's 
land  sold  and  received  and  retained  the  sher- 
iff's check  for  the  net  proceeds,  is  estopped  to 
question  the  validity  of  the  sale,  whether  or 
not  he  himself  caused  it;  he  being  bound  by 
the  acts  of  his  attorney,  at  least  in  the  absence 
of  any  offer  to  pnt  the  purchaser  in  his  original 
position. 

4.  New  trial  «=37— That  Judgment  creditor, 
after  Judgment  for  purchaser  at  execution 
sale  in  suit  to  assign  debtor's  dower,  paid 
back  purchase  price,  no  ground. 

That  a  judgment  creditor,  after  judgment 
tor  the  purchaser  at  execution  sale  in  a  suit 
to  assign  dower  to  the  debtor,  paid  back  the 
amount  of  the  purchase  price,  would  not  af- 
fect the  judgment  nor  the  propriety  of  the 
court's  action  in  overruling  a  motion  for  new 
trial,  in  the  absence  of  an  offer  to  put  the  pur- 
chaser in  statu  quo  before  the  judgment  was 
rendered. 

Appeal  from  Circuit  Codrt,  Sullivan  Coun- 
ty;  Fred  Lamb,  Judge. 

Suit  by  James  Glelland  against  Magdalene 

5.  Clelland,  In  which  M.  J.  Wattenbarger 
was  made  a  party  defendant  Judgment  for 
defendants  and  plaintiff  appeals.   AiQrmed. 

D.  M.  Wilson,  of  Milan,  for  appelant. 

W.  F.  Calfee  and  J.  P.  Painter,  both  of 
Milan,  for  respondents. 

WHITE,  0.  The  suit  Is  to  have  dower 
assigned  in  certain  land,  in  Sullivan  county ; 
the  plaintiff  was  a  judgment  o-edltor  of  the 
alleged  doweress,  Magdalene  S.  Clelland,  the 
widow  of  Robert  0.  H.  Clelland,  who  died 
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Intestate  In  iSar,  1*12,  seised  of  the  land  In 
dispute.  In  March,  1918,  the  plaintiff  re- 
covered Judgment  against  her  in  the  som  of 
six  thousand  odd  dollars.  These  facts  are 
set  up  in  the  petition,  which  then  alleges 
that  no  dower  ever  has  been  assigned  to  the 
defendant  Magdalene  S.  Clelland,  and  prays 
that  it  be  assigned  to  her. 

Tlie  suit  was  brought  under  the  provision 
of  section  847,  R.  S.  1919,  which  gives  a 
creditor  of  a  widow  the  right  to  Institute  a 
proceeding  to  have  dower  assigned  to  her; 
manifestly,  so  that  he  may  subject  her  in- 
terest to  the  payment  of  his  debt 

The  action  was  begun  against  Magdalene 
8.  Clelland  alone.  On  the  9th  day  of  Novem- 
ber, 1918,  M.  J.  Wattenbarger  filed  ai^Uca- 
tion  to  be  made  a  defendant,  which  applica- 
tion was  sustained.  Afterwards  he  filed  a 
separate  answer  in  which  he  admitted  the 
facts  stated  in  the  petition,  and  alleged  that 
the  plaintiff  had  caused  execution  to  be  is- 
sued upon  the  Judgment  which  he  had  ob- 
^  talned  against  the  def^dant  Magdalene  S. 
Clelland,  and  caused  her  Interest  in  said 
land  to  be  levied  upon  and  sold  under  said 
execution  on  the  10th  day  of  May,  1918;  that 
at  said  sale  the  defendant  Wattenbarger  be- 
came the  purchaser  of  the  land  for  the  price 
of  flSO,  whldi  amount  he  paid  to  the  shorlff, 
receiving  ^e  sheriff's  deed  to  said  land; 
that  the  purchase  price  paid  the  sheriff  as 
aforesaid  was  paid  to  the  plaintiff;  and  that 
the  plaintiff  received  and  retained  the  same 
and  is  therefore  estopped  from  questioning 
the  validity  of  the  sale  under  said  execution. 

The  defendant  Magdalene  S.  Clelland  also 
tiled  a  separate  amended  answer  setting  up 
the  same  facts  regarding  the  alleged  estoppeL 

On  the  trial  of  the  case  it  was  shown  that 
at  the  execution  sale  the  defendant  Watten- 
barger was  the  highest  bidder  and  paid  the 
sheriff  the  sum  of  $160;  that  the  sheriff, 
after  deducting  $30,  the  costs  and  expenses 
of  the  sale,  delivered  his  check  for  the  bal- 
ance (fl20)  to  the  attorney  for  the  plaintiff. 
There  were  several  bidders  at  the  salev  in- 
cluding plaintiff's  attorney,  Mr.  Wilson. 

Mr.  Wilson  testified  that  the  sheriff's  check 
for  $120  was  sent  to  his  client,  the  plaintiff, 
and  the  plaintiff  returned  it  to  Urn,  the  at- 
torney; that  he  had  not  cashed  it  but  had 
lost  it.  In  the  meantime  he  had  found  the 
sale  was  Illegal  and  was  willing  to  return 
the  check  to  the  sheriff  if  he  could  find  It, 
though  he  thought  Wattenbarger  was  not 
entitled  to  it.  On  cross-examination  lie  as- 
serted that  he  still  had  the  chedc,  but  he 
had  told  Wattenbarger  that  he  would  pay 
him  back  his  $160.  There  was  no  evidence 
of  a  tender. 

On  this  evidence  the  conrt  found  the  is- 
sues for  the  defendants.  The  judgment  re- 
cites the  facts  in  relation  to  the  execution, 
sale,  and  purchase  by  Wattenbarger,  the  pay- 
ment of  the  money  to  the  sheriff,  the  execu- 
tion and  delivery  of  a  sheriff's  deed  to  Wat-. 
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tenbarger,   and   finds  that  the  plaintiff   is 
estopped  to  maintain  the  suit 

The  appellant's  abstract  of  the  record 
states  that  on  the  hearing  of  his  motion  for 
new  trial,  evidence  was  offered  and  received' 
by  the  court  showing  that  the  idalntiff  — ' 
evidently  since  the  trial  —  had  paid  back  to 
Wattenbarger  the  $150,  purchase  price.  Re- 
spondent asserts  the  record  shows  no  such 
fact..  The  court  overruled  the  motion  for 
new  trial,  and  plaintiff  appealed. 

[1]  I.  The  common-law  rule  is  that  the 
widow's  dower,  consummate  upon  the  death 
of  her  husband,  is  not  real  estate,  but  a 
mere  chose  in  action,  or  a  cause  of  action 
and  cannot  be  conveyed  or  levied  upon  as 
real  estate  until  It  be  assigned.  Waller  v. 
Mardus,  29  Mo.  25;  Toung  v.  Thrasher,  61 
Ma  App.  41S;  Carey  v.  West,  189  Mo.  177, 
40  S.  W.  661;  Walker  v.  Alverson,  87  S.  C. 
96,  68  S.  B.  966,  30  U  B.  A.  (N.  S.)  loc.  dt 
117,  note. 

This  common-law  rule  has  not  been 
changed  by  statute  in  this  state.  Our  stat- 
ute recogidzes  the  rule,  because  section  847, 
K.  8.  1919,  authorises  a  creditor  to  have 
dower  assigned  so  that  be  may  levy  upon  It, 
and  section  316,  B.  S.  1919,  anthorizes  a 
widow  to  convey  her  unassigned  dower, 
which  othef-wlse  was  not  vendible.  There- 
fore the  sheriff's  sale  must  be  declared  void, 
unless  plaintiff  la  estopped  to  question  its  va- 
lidity. 

[2]  II.  Appellant  assigns  error  to  the  ac- 
tion of  the  court  in  permitting  Wattenbarger 
to  be  made  party  defendant  It  Is  argued 
that  while  under  section  1168,  R.  S.  1919,  a 
plaintiff  may  make  party  defendant  any  one 
against  whom  he  wishes  to  have  an  adjudica- 
tion, he  cannot  be  compelled  to  sue  a  person 
whom  he  does  not  desire  to  bring  Into  the 
controversy,  where  such  person  would  not 
be  affected  by  the  result  unless  made  a  party. 
'Oie  Courts  of  Appeals  in  several  cases  have 
held  that  to  be  the  rule.  Addison  v.  Dent 
County  Savings  Co.,  205  Mo.  App.  622,  226 
8.  W.  322,  and  cases  cited. 

The  appellant  filed  a  term  bill  of  excep- 
tions in  which  the  proceeding  of  the  court 
in  making  Wattenbarger  a  defendant  is  set 
out  This  recites  that  when  the  court  made 
the  order  sustaining  Wattenbarger's  aivU- 
cation,  "the  plaintiff  then  and  there  objected 
at  the  time."     No  exception  was  noted. 

The  plaintiff  then  filed  a  motion  to  strike 
out  that  part  of  the  answer  of  Magdalene 
CleUand  wUch  sets  up  the  purchase  by  Wat- 
tenbarger and  estoppel  of  defendant  This 
motion  was  overruled,  no  objection  was 
made,  and  no  exception  saved  to  the  ruling. 
This  court,  therefore,  is  precluded  from  re- 
viewing the  alleged  errors  In  permitting  Wat- 
tenbarger to  be  made  a  party  and  overruling 
the  motion  to  strike  out  the  answer  of  Mag- 
dalene CleUand. 

[3]  III.  Where  one  has  the  right  to  ac- 
cept or  reject  the  benefits  of  a  transactioQ 
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and  takes  and  retains  the  benefits,  he  Is 
afterwards  estopped  to  take  a  position  In- 
consistent with  the  one  tbus  assumed. 
Where  one  receives  and  retains  the  proceeds 
of  a  judicial  sale  of  his  land,  he  cannot  af- 
terwards be  heard  to  assert  that  the  sale 
was  void.  Proctor  v.  Nance,  220  Mo.  104, 
119  S.  W.  40»,  132  Am.  St.  Rep.  555;  Milan 
bank  v.  Richmond,  280  Mo.  loc.  cit.  38,  39,  40, 
217  S.  W.  74,  9  A.  Ia  R.  353,  and  cases  cited. 

In  this  case  the  plaintiffs  attorney  caused 
execution  to  Issue  upon  plaintiff's  judg- 
ment, and  to  be  levied  upon  the  land  In  suit, 
caused  the  land  to  he  sold,  bid  upon  it  at 
the  sale,  and  received  and  retained  the  sher- 
iff's check  for  the  net  proceeds  of  the  sale. 
i±e  explained  that  he  had  lost  the  check  and 
could  not  return  it  to  the  sherltt,  at  the 
same  time  claiming  that  the  plaintiff  had  a 
right  to  retain  the  proceeds  of  the  sale. 

If  the  plaintiff  bad  received  and  retained 
the  proceeds  of  the  sale  of  his  land,  even 
though  he  had  not  caused  the  sale,  he  would 
be  estopped  to  question  the  validity  of  the 
sale  altiiongh  in  fact  it  was  void.  Where 
he,  throu^  his  attorney,  caused  the  sale  to 
be  made  imder  execution  upon  his  own  jadg* 
ment,  he  Is  bound  by  the  acts  of  his  attorney 
who  had  the  conduct  of  the  case  and  is  es- 
topped to  declare  the  sale  is  void,  at  least 
In  the  absence  of  any  offer  to  put  the  pni*- 
chaser  in  the  position  he  occupied  before 
paying  out  his  money. 

[4]  There  was  no  offer  by  plaintiff  to  put 
Wattenbarger  in  statu  quo  before  the  judg- 
ment was  rendered ;  but  he  saya  on  the  hear- 
ing of  his  motion  for  new  trial  the  plaintiff 
offered  evidence  to  show  that  Wattenbarger 
had  been  paid  back  his  fl50,  a  fact  dl^mted 
by  respondent.  If  he  reached  an  agreement 
with  Wattenbarger,  It  would  have  been  easy 
for  Wattenbarger  to  make  a  conveyance  to 
him  and  tbus  settle  their  differences.  Such 
subsequent  transaction  of  the  parties  would 
not  affect  the  judgment  as  rendered,  and 
would  not  affect  the  propriety  of  the  ruling 
un  the  motion  for  new  trial. 

The  judgment  is  alUrmed. 

RAILED  and  REEVES,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opiai<Mi  by 
WHITE,  0.,  is  adopted  as  the  opinion  of 
the  court.  • 

All  concur. 


STATE  V.  JULIN.    (No.  22930.) 

(Supreme  Court  of  MisBouri,  Division  No.  2. 

Nov.  19,  1921.     Motion  for  Rehearing 

Overruled  Dec.  31,  1921.) 

I.  Indletment    and   Information    ^=3110(13)— 
Embezzlement  information  held  soffloient. 
Information  charging  eml>ezzlement,  under 
Rev.  St  1919,  S  3327,  in  sttbstantiaily  the  lan- 
guage of  such  statute,  held  sufficient 


2.  Emfeezzlement  «=>47— Evldsnee  held  salR' 
dent  for  submission  of  case  to  jnry. 

In  prosecntion  of  street  car  conductor  for 
embeEElement  of  fares,  evidence  Iteli  sufficient 
for  aabmiasion  of  case  to  jury.    . 

3.  Criminal  law  «=>678( I)— Refusal  to  require 
state  to  elMrt  as  to  particular  date  of  onbez- 
zlement  held  not  error. 

In  prosecntion  of  street  car  conductor  for 
embezslement  of  fares,  where  indictment  charg- 
ed the  taking  of  money  on  dUferent  dates,  re- 
fusal at  dose  of  the  state's  evidence  to  require 
state  to  elect  to  prosecute  defendant  for  the 
taking  of  money  on  a  particular  date  held  not 
error. 

4.  Criminal  law  «s>ll66(i)— Permisaioa  ermat- 
ed  proseouting  attorney  to  Indorse  names  of 
additional  witnesses  on  Indictment  darlnn 
trial  held  not  ground  for  reversal. 

Under  Rev.  St  1919,  {  3889,  permission 
granted  prosecuting  attorney  to  indorse  names 
of  additional  witnesses  on  indictment  during  the 
trial  held  not  ground  for  reversal,  in  absence 
of  showing  tliat  defendant  was  prejudiced  by 
failure  to  indorse  names  of  such  witnesses  at 
an  earlier  date,  or  that  the  state  purposely 
withheld  the  names  of  such  witnesses. 

5.  Criminal  law  «=>9K— Court's  prooonoe- 
ment  of  minlmnm  seatomo,  whore  Jury  as- 
sessed ponbliaient  below  limit  proooilbod  by 
law,  held  not  violative  of  tfefoodajifo  cmsti- 
tutlonal  rights. 

Where  jury  sentenced  defendant,  found 
guilty  of  embezzlement,  to  imprisonment  in  the 
penitentiary  for  one  year,  instead  of  for  the 
minimum  two-year  period,  under  Rev.  St  1919, 
J  3698,  the  action  of  the  court  In  raising  the 
punishment  from  one  to  two  years  under  sec- 
tion 4049,  did  not,  in  view  of  sections  324S 
and  4048,  Invade  defendant's  constitutional 
rights. 

6.  Criminal  law  «=s88l (I)— General  verdlot 
sufficient,  where  but  one  charge  Is  submftted. 

'  Where  but  one  charge  was  submitted  to  the 
jury,  a  general  verdict  finding  defendant  guilty 
was  sufficient 

Appeal  frmn  St  Lonla  Circuit  Court;  Ben- 
jamin J.  Klene,  Judge. 

Harry  Julln  was  convicted  of  eml>ezzle- 
ment,  and  he  appeals.    Affirmed. 

Convicted  on  a  diarge  of  embezzlement 
appellant  has  dniy  prosecuted  bis  appeal  to 
this  conrt  The  charge  was  by  Indictment 
letumed  by  the  grand  jury  of  the  city  of  St 
Loiulo,  and  was  in  two  counts — one  for  lar- 
ceny, and  the  other  for  embezzlement  At 
the  close  of  the  state's  evidence  the  larceny 
charge  was  dismissed,  and  the  case  was  sub^ 
mltted  to  the  jury  on  the  charge  of  embezzle- 
ment The  jury  returned  a  general  verdict 
reciting  that: 

"We  •  *  •  find  the  defendant  guilty  of 
embezzlement  as  charged  in  the  second  count 
of  the  indictment  and  assess  the  punishment 
at  imprisonment  in  the  penitentiary  for  one  (1) 
vear." 


^»For  otber  cues  see  same  topic  and  K&Y-NUH^EK  In  all  Key-NumlMred  Dlcesta  and  IndexM 
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UpoB  this  Terdlct,  after  uasacceBSful  mo 
tiou  for  a  new  trial  anfl  In  arrest  of  judg- 
ment, the  court  sentenced  the  defendant  for 
a  period  of  two  years  in  the  penitentiary. 

Appt-llaut  was  one  of  the  conductors  of 
the  Tnlted  Eallways  Company  of  the  City 
of  St  Louis  and  Bolla  Wells  was  the  receiver 
of  that  company.  As  such  conductor,  it  was 
the  duty  of  appellant,  among  other  thingB, 
to  require  the  passengers  to  deposit  the 
proper  fare  In  a  box,  provided  for  that  pur- 
pose, and,  in  the  event  that  sncb  passengers 
did  not  have  the  exact  change,  It  was  his 
duty  to  furnish  them  such  change.    For  the 


W.  Blodgett  Filest  and  Edward  W.  Forls- 
tel,  both  of  St  Lonls,  for  appellant. 

Jesse  W.  Barrett,  Atty.  Oen.,  and  Robert 
J.  Smith,  Asst  Atty.  Oea,  for  the  State. 

REEVES,  0.  (after  stating  the  facts  as 
above).  [1]  First  Appellant  by  his  motion 
in  arrest  of  judgment  challenges  the  sufficioi- 
cy  of  the  Indictment  The  indictment  Is  In 
the  exact  language  of  the  information  ap- 
proved by  this  court  in  the  case  of  State  v. 
Moreaux,  254  Mo.  398,  102  S.  W.  168,  and  It 
Is  based  upon  section  3327,  R.  S.  1919,  and 
contains  all  of'  the  essential  elements  of  the 


purpose  of  facilitating  the  company's  bust-  offense  under  that  section.    It  has  been  the 
ness,  it  provided  for  its  passengers  certain  ;  repeated  ruling  of  this  court  that  an  in- 


metal  pieces,  called  tokens,  whlcih  pieces  or 
tokens  each  equoUed  one  fare  and  t-onld  be 
deposited  by  the  passengers  In  lieu  of  cash. 
The  testimony  fended  to  show  that  api)ellant 
was  not  only  instructed  not  to  receive  the 
fares  to  be  deposited  in  the  box,  but  that 
there  was  a  printed  rule,  displayed  on  the 
platform  of  his  car,  always  visible  to  the 


formation  or  indictment  for  an  offense  purely 
statutory  will  be  sufficient  if  the  language  of 
the  statute  be  substantially  followed.  The 
Indictment  here  follows  the  language  of  the 
statute,  and  is  snffldent  ijtate  v.  piake- 
more,  226  Mo.  660,  126  S.  W.  420,  27  L.  B.  A. 
(N.  S.)  415;  20  C.  J.  457. 
[2]  Second.  On   the   assignment   that   the 


passengers,  instructing  them  to  deposit  their  ,  testimony  was  insufficient  to  warrant  the  sub- 
fares  in  tlie  box,  as  the  conductor  was  for-   mission  of  the  case  to  the  Jury,  we  must 


bidden  to  receive  them  for  deposit,  except 
when  unavoidable. 

Much  testimony  was  offered,  showing  that' 
on  numerous  trips  appellant  had  received 
fares  in  violation  of  tlUs  rule  and  had  failed 
to  deposit  such 'fares  in  this  box.  This  tes- 
timony covered  various  dates  from  April  4, 
1919,  to  November  10  of  the  same  year,  and 
specified  In  great  detail  the  number  ot  fares 
collected  and  not  deposited  by  appellant.  It 
was  also  in  evidence  that  appellant  had  tak- 
en money  from  the  tare  box.  In  numerous 
conversations  with  his  associates,  appellant 
had  admitted  that,  from  the  time  he  "broke 
In"  as  conductor,  he  had  collected  and  con- 
verted to  his  own  use  sums  of  money  aggre- 
gating $7  to  $S  per  day;  for  Instance,  he 


rule  adversely  to  appellant's  contenltlon. 
The  testimony  tended  to  show  that  as  agent 
for  the  receiver  of  the  Railways  Company 
mentioned,  appellant  was  over  16  years  of 
age,  and  that  he  received  certain  moneys  In 
the  course  of  his  employment;  that  it  was 
the  property  of  the  corporation  or  the  re- 
ceiver thereof;  and  that  he  converted  It  to 
Ills  own  use.  Not  only  did  witnesses  see  ap- 
pellant receive  and  retain  the  money  at  the 
time  he  should  have  deposited  it  in  the  fare 
box,  but  he  freely  admitted  to  his  friends 
and  associates  that  he  had  not  only  retained 
such  money,  when  he  should  Have  deposited 
it,  but  that  he  kept  it  and  converted  it  to 
his  own  use.  This  was  sufficient  to  warrant 
the  submission  of  the  case  to  the  Jury.    State 


said  that  on  the  first  day  he  worked  for  the  .  v.  Moreaux,  supra ;  State  v.  Gebhardt  219 
company  he  made  $7.50  In  that  way.    It  was   Mo.  708,  119  S.  W.  350. 


in  evidence  that  appellant  began  to  work  for 
the  company  in  tiie  latter  part  of  Oct()l)er, 
1917,  the  indictment  herein  having  lieen  re- 


Third.  The  instructions  of  the  court  cov- 
ered all  tlie  essential  allegations  of  the  indict- 
ment followed  the  language  of  the  statute 


turned  on  the  25th  of  November,  1919,  so  I  and  f  uU.v  and  fairly  instructed  the  jury,  on 
that  all  of  such  testimony  was  proper,  it  all  questions  of  law  in  the  case^  and  were  of 
further  appeared  that  apiiellant  told  witness- ,  tbe  substance  approved  in  the  case  of  State 
es  that  he  had  taken  nIcUles  and  .dimes  from  v.  Moreaux,  supra.  State  v.  Rose,  178  Mo. 
certain  colored  passengers  and  kept  the  25,  loc.  dt  31  and  32,  76  S.  W.  1003 ;  section 
money.    When  asked  If  he  put  such  fares  in  3313,  R.  S.  1919 ;  sectlop  3327,  R.  S.  1919. 

the  box,  he  replied  that  he  would  be  a  "d j     [J]  Fourth.  At   the   close    of    the   state's 

fool"  if  he  did.    Ue  further  admitted  to  his   evidence  the  record  discloses  the  following: 
associates,  some  of  whom  testified,  that  for  j     ..jj,  p^j^gf  (attorney  for  appeUant) :    I  move 
the  purpose  of  making  money  out   of  the    to    require  the    state   to    elect  upon    wliich 
fares,   he   would   use   tokens   tlU'<l   down    to  |  charge  of  embezzlement  on  which   date,   they 
the  size  of  a  penny,  and  that  be  could  use '  wish  to  proceed  to  trial." 
such  tokens  to  the  extent  of  several  dollars  j 

per  day.  Several  witnesses  saw  him  using  I  To  the  action  of  the  court  In  overruling 
such  tokens.  The  testimony  tended  to  show :  this  motion,  appellant  conu>lalns  her&  The 
that  appellant  bad  retained  and  converted  to  record  shows  tliat  prior  to  this  the  court  had 
his  own  use  aggregate  sums  considerably  in  |  withdrawn  from  the  consideration  of  the 
excess  of  the  amount  charged  in  the  Indict- '  Jury  the  first  count  of  the  indictment  leav- 
ment  which  was  fixed  at  $97.98.  •  ing  the  single  charge  (rf  embezzlement;  so 
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the  motion  raises  the  question  as  to  whether 
or  not  embezzlement,  in  the  circumstances  of 
this  case,  committel  by  taking  money  on 
different  dates,  Is  a  series  of  separate  of- 
fenses. This  question  has  been  many  times 
before  this  court  In  the  case  of  State  t. 
Wlssing,  187  Mo.  96,  85  S.  W.  557,  the  court 
in  passing  nx)on  tills  Identical  question  said: 

"Where  there  is  but  one  count  in  an  infor- 
mation, the  charge  being  that  defendant,  with- 
in three  years  next  preceding  the  filing  of  the 
information,  embezzled  a  certain  sam  of  money 
of  the  Crocker-Wheeler  Company,  a  corpora- 
tion, etc.,  the  charge  ia  •ostained  by  proving 
the  embezzlement  by  him  of  any  each  sum  or 
portion  thereof,  as  set  forth  In  the  instruc- 
tions within  the  time  limited  by  statute." 
State  T.  Gdihardt,  supra,  219  Mo.  loc.  cit. 
715  and  716,  119  S.  W.  360;  State  v.  Shour, 
196  Mo.  202,  loc.  cit  214,  96  S.  W.  405; 
State  V.  Pratt  98  Mo.  482,  loc.  cit  491,  11  S. 
W.  977;  State  v.  Wise,  186  Mo.  42,  84  S. 
W.  964. 

[4]  Fifth.  During  the  trial  the  assistant 
<drcnlt  attorney,  at  his  request  was  granted 
permission  to  Indorse  the  names  of  certain  ad- 
ditional witnesses  npon  the  Indictment.  To 
this  appellant  made  objection,  and  was  over- 
ruled, and  complains  here.  The  only  objec- 
tion made  by  appellant  at  the  time  was  that 
he  was  surprised,  and,  though  his  attorneys 
suggested  that  an  affidavit  of  surprise  would 
be  &led,  none  appears  to  have  been  filed. 
Under  the  authority  of  State  v.  Stegner,  276 
Mo.  427,  loc.  dt  438,  207  S.  W.  826,  this  con- 
tention must  be  ruled  against  appellant  for 
the  reason  that  as  said  in  that  case,  there 
is  no  showing  that  the  defendant  by  reason 
of  such  failure  to  Indorse  the  name  on  the 
indictment  at,  an  earlier  date,  suffered  prej- 
udice. Section  8889,  R.  S.  1919,  requires 
the  indorsement  of  the  names  of  all  of  the 
material  witnesses  on  the  indictment,  yet 
it  specifically  provides  that  other  witnesses 
may  be  subpoenaed  or  sworn  by  the  state. 
For  ttils  additional  reason  appellantTs  objec- 
tion is  not  tenable.  State  v.  Jeffries,  210  Mo. 
.•{02,  loc.  dt.  a24,  109  8.  W.  614,  14  Ann.  Gas. 
624;  State  v.  Harrington,  198  Mo.  23,  96  S.  W. 
235 ;  State  v.  Myers,  198  Mo.  225, 94  S.  W.  242; 
State  V.  Hottman,  196  Mo.  110,  94  S.  W,  237. 
It  does  not  appear  here  that  the  state  pifr- 
posely  withheld  the  names  of  snch  witnesses, 
in  which  event,  of  course,  a  different  situation 
would  have  presented  Itself.  State  t.  Net- 
tles, 163  Mo.  484,  55  S.  W.  70.  Furthermore, 
the  error.  If  any,  should  have  been  called  to 
the  trial  court's  attention  by  motion  to  quaalx 
the  indictment  State  v.  Robinson,  263  Mo. 
318.  172  S.  W.  698.  It  was  not  reversible  er- 
ror for  tliese  indorsements  to  be  made  during 
the  trial  of  the  case,  absent  any  showing 
of  prejudice  suffered  by  appellant 

[6]  Sixth.  The  next  question  earnestly 
urged  here  by  appellant  Is  the  action  of  the 
court  in  raising  the  punishment  from  one 
year  to  two  years  In  the  penitentiary.  The 
Jury  returned  a   verdict  finding   appellant 


<  guilty  and  assessing  bis  punishment  at  one 
year  in  the  penitentiary.    Section  4049,  R.  S. 
:  1919,  provides  as  follows: 

I  "If  the  jury  assess  a  punishment  whether  of 
,  imprisonment  or  fine,  below  the  limit  prescrib- 
ed by  law  for  the  offense  of  which  the  defend- 
ant is  convicted,  the  court  shall  pronounce  sen- 
tence, and  render  jadgment  according  to  the 
lowest  limit  prescribed  by  law  In  such  ease." 

The  constitutional  rights  of  appellant  were 
not  invaded  or  Imposed  upon  by  the  action 
of  the  court  In  following  the  plain  letter  of 
the  statute.  Appellant  had  been  regularly 
charged  with  crime  by  a  grand  Jury,  bad 
been  arraigned,  was  confronted  by  the  wit- 
nesses against  him,  was  afforded  every  op- 
portunity to  make  his  defense,  and  enjoyed 
In  the  trial  of  the  case  such  protection  and 
safeguards  as  were  vouchsafed  by  the  Consti- 
tution, both  state  and  federal,  and  this  stat- 
ute Is  but  a  sequence  of  and  supplementary 
to  section  4048,  R.  S.  1919.  Section  S89S, 
B.  S.  1919,  Is  as  follows: 

"Whenever  any  offender  ia  declared  by  law 
punishable,  upon  conviction,  by  impriaonment 
in  the  penitentiary  for  a  term  not  leas  than 
any  specified  number  of  years,  and  iio  limit 
to  the  duration  of  snch  imprisonment  is  de- 
clared, the  offender  may  be  sentenced  to  im- 
prisonment during  bis  natural  life,  or  for  any 
number  of  years  not  less  than  such  as  arc 
prescribed;  but  no  person  ihail  in  an]f  cate  te 
gentenced  to  imprisonment  in  the  penitentiary 
for  any  term  less  tkoM  two  year*" 

From  the  foregoing  It  Is  apparent  that  it 
became  the  duty  of  the  trial  court  to  change 
!  the  punishment  fixed  by  the  Jury  to  that  of 
the  minimum  punishment  fixed  by  statute, 
,  and  in  doing  so  there  was  no  violation  of  the 
I  constitutional  rights  of  appellant    The  pun- 
'  isbment   upon  conviction,  of  a  number  of 
offenses  under  our  law,  is  fixed  by  the  court 
and  not  by  the  Jury ;  e.  g.,  section  3248,  R.  S. 
1 1019.    At  the'  common  law  the  verdict  of  the 
:  Jury  was  guilty  or  not  guilty,  and  the  court 
fixed  the  punishment  according  to  the  laws 
in  force,  and  the  sections  above  quoted  are 
not  therefore  in  contravention  of  the  constl- 
tutioual  rights  of  appellant  and  are  consti- 
tutional.   State  y.  Harney,  168  Mo.  167,  67 
S.  W.  620,  57  L.  R.  A.  846 ;  State  v.  Mathews, 
202  Mo.  143,  100  S.  W.  420. 

[6]  Seventh.  Lastly  it  is  complained  that 
the  verdict  of  the  Jury  was  improper,  and 
that  the  court  erred  in  receiving  it  The 
verdict  was  a  general  verdict  and  the  form 
thereof  was  approved  in  the  case  of  State  v. 
Bishop,  231  Mo.  411,  loc.  cit  415,  133  S.  W. 
33,  34.    In  that  case  the  verdict  re<dted: 

"We,  the  jury,  find  the  defendant  guilty  <^ 
felonious  assault  with  malice  as  charged  in  the 
information,  and  assess  his  punishment  at  im- 
prisonment in  the  penitentiary  for  a  term  of 
three  years.  F,  B.  Calloway,  Foreman." 

In  commenting  upon  thia  verdict  in  the 
Bishop  Case  the  court  said: 
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"A  general  nrerdict  flndinc  the  defendant 
euilty  as  charged,  or  as  charged  in  the  infor- 
mation, when  returned  in  response  to  an  in- 
formation  charging  one  oSense,  is  sufficient." 

The  court  further  aald  fbat  tbe  use  of 
the  words  "felonious  assault  with  malice" 
did  not  change  the  form  of  the  verdict  from  a 
general  to  a  special  verdict,  and  that  ottaw- 
wise  tbe  verdict  was  responsive  to  tbe  issuea, 
and  so  say  we  in  this  case.  State  v.  Shour, 
196  Mo.  202,  95  S.  W.  405;  State  v.  De  Witt, 
186  Mo.  61,  84  S.  W.  956;  State  ▼.  Cook, 
5S  Mo.  546;  State  v.  WUliams,  191  Mo.  205, 
90  S.  W.  44a 

A  careful  examination  of  all  of  the  assign- 
ments of  error  urged  by  appellant  does  not 
diaclOBe  any  reversible  wror  In  the  record, 
and  we  accordingly  affirm  the  Judgment  and 
direct  the  execution  of  the  sentence  imposed 
by  tbe  trial  court. 

RAILET  and  WHITE,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
REEVES,  O.,  Is  adopted  as  tbe  opinion  of 
the  court 

All  concur. 


STATE  V.  SLOAN. 


(No.  28S0.) 

Missouri 


Dec 


(Springfield  Court  of  Appeals, 
6,  1921.)     « 

1.  Libel  and  slaader  «s>l4«— Readlog  of  letter 
by  three  persoM  libeled  tberein  and  anMber 
bald  sufflolent  "publloatlon." 

A  libel,  charged  as  in  the  form  of  a  let- 
ter, branding  three  persons  as  grossly  immoral, 
and  dropped  by  defendant  at  a  gate  leading  to 
the  house  where  the  three  lived,  where  it  was 
picked  np  by  one  of  them,  read  by  all  of  them, 
and  by  another  party,  A«Id  sufficient  publication, 
in  view  of  Rev.  St.  1919,  i  3616. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Publi- 
cation.] 

2.  Indlotnent  aad  Informatloa  «=»9I(I)--Tann 
"anlawful"  held  sot  necessary  In  Information 
for  llbol. 

The  term  "unlawful,"  not  being  used  in 
Rev.  St.  1919,  i  8613,  defining  libel,  need  not 
be  used  in  an  information  charging  that  of- 
fense. 

3k  IndlotmeDt    and    Information    «=>76— Mis- 
spelling of  word  "libel"  bold  not  to  vlflato  In- 
formation. 
The  use  of  the  word  "liberl"  for  "Ubel" 
Aeid  only  a  misspelling  of  the  correct  word, 
which  could  not  have  been  misunderstood  by 
defendant  or  his  counsel,  nor  have  operated  to 
his  injury,  so  that  it  did  not  vitiate  tha  infor- 
mation. 

4.  Indictment  and  Information  4=3125(43)— In- 
dictment charging  libel  of  three  persons  In 
one  writing  held  not  bad  for  duplicity. 
An    information,    charging    the    defendant 

with  libeling  three  persons  in  the  same  writing. 


by  assailing  tlie  characters  of  each  in  the  same 
way,  the  publication  being  necessarily  made 
against  each  at  the  same  time  and  by  tbe  same 
means,  held  to  state  one  oStggp,  and  not  to  be 
duplicitous,  since  the  defendant  could  be  con- 
victed on  proof  that  the  libel  applied  to  one  or 
more  of  them. 

5.  Indlolmant    and     Information    <g=s>l32(2)— 
Where  Indictment  charges  libel  of  three  per- 
sons In  one  writing,  ths  state  need  not  elect. 
Where    an   indictment    charged  defendant 
with  libeling  three  different  persons  in  one  let- 
ter, the  state  need  not  elect  which  of  the  three 
parties  named  it  would  seek  to  convict  defend- 
ant of  Ubelins. 

Appeal  from  Circuit  Court,  Howell  County; 
E.  P.  Dorrls,  Judge. 

John  Sloan  was  convicted  of  criminal  libel, 
and  he  appeals.    AfSnned. 


J.  L.  Bess  and  O.  P.  Wayland,  both  of 
West  Plains,  for  appellant 

B.  L.  Rinebart,  of  West  Plains,  for  the 
State. 

CK)X,  P.  J.  Defendant  is  charged  by  in- 
formation with  criminal  libel,  and  after  con- 
viction In  tbe  circuit  court  has  appealed  to 
this  court  The  questions  presented  for  our 
consideration  go  to  the  sufficiency  of  the 
information  and  the  proof  of  publication  of 
the  libel. 

[1]  The  libel  charged  was  in  the  form  of 
a  letter  in  which  three  parties,  to  wit,  Monroe 
Beavers,  Mrs.  Monroe  Beavers,  and  Clara 
Harbeston  are  all  branded  as  grossly  im- ' 
moral  in  language  too  foul  to  be  inserted 
here.  The  publication  was  accomplished  by 
defendant  dropping  a  letter  at  the  gate  lead- 
ing to*  the  bouse  where  all  three  of  the 
parties  charged  to  be  libeled  lived.  There 
it  was  picked  up  by  one  of  the  parties,  and 
read  by  all  of  them,  and  also  by  one  other 
party.  This  was  a  sufficient  publication. 
Rev.  Stat  1919,  |  3615. 

[2]  Tbe  objections  to  the  information  are 
that  tbe  word  "unlawful"  Is  not  used  In 
describing  the  offense.  That  the  word  "Ubel" 
is  written  "liberl"  In  one  place  In  the  In- 
formation, and  that  it  charges  three  ofTenses 
in  one  count  by  charging  defendant  with 
having  libeled  three  persons  in  the  letter 
written  and  published  by  him.  Since  the 
term  "unlawful"  is  not  used  in  the  statute 
defining  libel,  it  is  not  necessary  to  use  it 
In  an  information  charging  that  offense. 
State  V.  Bray,  1  Mo.  180;  McWaters  and 
Salmon  v.  State,  10  Mo.  168;  State  v. 
Schleuter,  110  Ma  App.  7,  88  S.  W.  1012. 

[8]  As  to  the  use  of  the  word  "liberl"  for 
"libel,"  there  is  no  such  word  as  "liberl,"  and 
It  Is  clear  that  "libel"  was  Intended,  and 
'liberl"  Is  only  a  misspelling  of  the  correct 
word,  and  could  not  have  bera  misunder- 
stood by  defendant  or  his  counsel,  and  could 
not  have  operated  to  his  injury.    The  mis- 
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take  therefore  did  not  vitiate  the  informa- 
tion. SUte  V.  Grfffln.  240  Mo.  624,  155  S. 
W.  432{  State  v.  Morehead,  271  Mo.  84,  196 
S.  W.  1043;  SMIe  t.  Massey,  274  Mo.  578, 
204  S.  W.  641;  6tate  v.  Byrd,  278  Mo.  426, 
213  S.  W.  35;  State  v.  Foster,  281  Mo.  618, 
220  S.  W.  858. 

[4]  It  Is  next  insisted  that  the  Informa- 
tion Is  bad  for  duplicity,  in  that  it  charges 
defendant  with  libeling  three  persons  in  the 
.same  writing.  After  carefnl  consideration, 
we  are  of  the  opinion  that  this  objection  is 
not  tenable  in  this  case.  While  the  char- 
acters of  three  persons  are  assailed  in  the 
letter  published  by  defendant  in  this  case, 
the  charge  against  each  is  substantially  the 
same.  The  charges  were  all  made  in  the 
same  letter;  hence  the  publication  was  made 
against  each  at  the  same  time  and  by  the 
same  means,  and  we  think  that  bat  one 
offense  was  committed.  This  being  true, 
defendant  could  be  charged  in  one  count 
with  the  libel  of  all  three  parties,  and  con- 
Ticted  on  proof  that  the  libel  applied  to  one 
or  more  of  them.  State  r.  Marlier,  46  Mo. 
App.  233;  Wharton's  Criminal  Law  aoth 
Ed.)  i  909;  Rex  v.  Benfleld,  97  Eng.  Rep. 
664. 

[(]  Lastly,  it  Is  contended  that  the  state 
should  have  been  required  to  elect  as  to 
whldi  of  the  three  parties  named  in  the 
letter  It  would  seek  to  convict  defendant  of 
libeling.  Having  reached  the  conclusion  that 
the  information  charged  but  one  offense,  it 
follows  .that  no  election  was  necessary. 

The  Judgment  wfll  be  affirmed. 

FARRINGTON  and  BRADLEY,  JJ.,  con- 
cur.    • 


BANK  OF  HAMMOND  v.  GARNER  et  tl. 

(No.  2661.) 

(Springfield  Court  of  Appeals.     MissonrL 
Dec.  6.  1921.) 

Principal  and  surety  «=»79— Banic  held  not  en- 
titled to  Judgment  against  cashier  and  his 
bondsmen  for  releasing  a  chattel  mortgage. 
Where  a  note  to  a  bank  was  secured  by  a 
chattel  mortgage,  and  some  of  the  live  stock 
thereunder  became  lost,  and  the  bank  secured  a 
new  mortgage  covering  all  of  the  stock  in  the 
lirst  mortgage  that  could  be  found  except  three 
colta  which  it  took  charge  of  and  sold,  and 
there  was  no  contention  that  the  cashier  had 
anything  to  do  with  the  disappearance  of  the 
property,  held,  that  the  first  mortgage  was  no 
longer  of  value,  so  that  there  was  no  liability 
on  the  cashier's  bond  because  of  his  releasing 
the  first  mortgage. 

Appeal  from  Circuit  Court,  Oreene  Coun- 
ty ;  Guy  D.  EJrby,  Judge. 

Action  by  the  Bank  of  Hammond  against 
N.  T.  Gamer,  its  cashier,  and  Nellie  M.  Gar- 


ner and  others  as  his  bondsmen.  Judgment 
for  t^e  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Moore,  Barrett  &  Moore,  of  Ozark,  for  ap- 
pellant 

Seth  V.  Conrad,  of  Marshfield,  and  Alfred 
Page,  of  Sprlngfleld,  for  respondents. 

COX,  P.  J.  This  is  the  second  appeal  in 
this  case.  The  oi^lon  in  the  first  appeal  is 
found  in  213  S.  W.  5(H.  The  action  is  upon 
the  bond  of  N.  T.  Gamer  as  cashier  of  plain- 
tiff. At  the  first  trial,  the  motion  by  defend- 
ants for  Judgment  in  their  favor  on  the  plead- 
ings was  sustained.  On  appeal,  this  court  re- 
versed that  Judgment  and  the  case  then  pro- 
ceeded to  trial,  which  resulted  in  a  verdict 
and  Judgment  in  defendants'  favor,  and  plain- 
tiff has  appealed. 

Defendant  N.  T.  Garner  was  elected  cash- 
ier of  the  plaintiff  bank  and  as  such  gave  to 
plaintiff  the  bond  sued  on  with  the  other  de- 
fendants as  sureties.  The  conditions  of  the 
bond  which  it  is  -contended  were  broken  are 
that  the  bondsmen  had  guaranteed  that  Gar- 
ner would  well  and  faithfully  perform  all  tlie 
duties  of  his  office  as  cashier,  and  they  also 
agreed  to  hold  the  bank  harmless  for  any 
loss  occasioned  by  any  act  of  such  cashier. 
It  is  alleged  as  a  breach  at  these  conditions 
that  Garner  tiad  marked  as  satisfied  one  note 
for  $790  and  a  chattel  mortgage  securing  it 
and  had  also  so  marked  another  note  and  chat- 
tel mortgage  for  fG80  and  delivered  them  to 
tbe  maker  withont  their  being  paid.  The 
evidence  failed  to  show  that  the  note  and 
mortgage  for  $590  had  been  surrendered  to 
the  maker  by  Gamer,  and  so  that  alleged 
breach  was  eliminated. 

The  sole  issue  to  be  submitted  to  the  Jury 
related  to  the  note  and  mortgage  for  $790. 
The  evidence  disclosed  the  following  facts: 
Both  these  notes  and  mortgages  were  given 
by  one  Arthur  Brown;  the  one  for  $790  on 
November  6,  1915,  and  the  one  for  $590  on 
February  14,  1916.  Brown  was  Indebted  to 
the  bank  about  $2,400,  and  both  these  notes 
and  mortgages  were  given  as  collateral  se- 
curity for  the  pre-existing  debt  and  no  new 
consideration  passed  at  the  time  of  their  exe- 
cution. The  board  of  directors  placed  this 
debt  against  Brown  in  the  bands  of  S.  J. 
Williams,  a  member  of  the  board,  and  it  was 
through  his  efforts  that  both  these  mortgages 
were  given.  Some  time  after  the  mortgage 
for  $790  was  given,  it  was  discovered  that 
part  of  the  stock  covered  by  it  had  been  sold 
or  had  disappeared  and  Mr.  Williams  then 
induced  Brown  to  give  the  other  mortgage 
for  $590  and  included  in  that  all  the  stock 
that  could  then  be  found  which  was  described 
in  the  first  mortgage  except  three  colts, 
and  also  included  some  other  stock.  The 
three  colts  were  afterwards  secured  by  the 
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bank  and  sold.  This  mortgage  for  $390 
equaled  a  full  value  of  the  property  covered 
by  it  and  was  given  before  the  mortgage  for 
$790  was  surrendered  to  Brown.  The  note 
secured  by  the  $790  mortgage  was  not  sur- 
rendered. 

On  the  facts  above  outlined,  which  were 
developed  by  plaintiff  and  are  not  dU^uted, 
we  do  not  think  there  could  have  been  any 
recovery  by  plaintiff.  These  facts,  as  far  as 
they  apply  to  the  liability  of  the  cashier  on 
his  b<»id,  may  be  briefly  stated  as  follows: 
The  bank  held  a  chattel  mortgage  for  $790. 
Some  of  the  stock  described  In  this  mortgage 
had  disappeared.  A  new  mortgage  for  $590 
covering  all  tlie  stock  in  the  first  mortgage 
that  could  then  be  found  except  three  colta 
was  taken  "by  the  bank.'  The  amount  of  the 
mortgage,  $590,  was  the  fall  value  of  the 
stock  described  in  it  Afterward  the  old 
mortgage  was  marked  satisfied  by  Oamer, 
the  cashier,  and  surrendered  to  Mr.  Brown, 
the  maker.  The  bank  then  took  possession  of 
the  three  colts  covered  by  the  first  mortgage 
and  omitted  Item  the  second  mortgage,  and 
sold  them.  The  bank  then  had  the  proceeds 
of  the  three  colts  and  liad  another  mortgage 
that  covered  all  the  other  stock  in  the  first 
mortgage  that  had  not  prevlonsly  disappeared. 
There  was  no  contention  that  the  cashier 
had  anything  to  do  with  the  disappearance  of 
any  of  the  property.  The  first  mortgage  was 
then  no  longer  of  any  value  to  the  bank. 
The  bank  had  everything  It  would  have  had 
if  the  old  mortgage  had  not  been  surrendered 
and  could  not  possibly  have  been  injured  by 
a  surrender  of  that  mortgage.  The  court, 
under  this  state  of  facts,  would  have  been 
Justified  in  giving  a  peremptory  Instruction 
to  find  for  defendants;  but  the  case  was 
sent  to  the  Jury,  and,  they  having  found  for 
defendants,  the  verdict  must  stand. 

Judgment  affirmed. 

FARRINGTON  and  BRADLEY,  JJ.,  con- 
cur. 


HARRIS  V.  HARRIS.    (No.  2952.) 

(Springfield  Court  of  Appeals.    Alissouri.    Dec. 
5,  1921.    Rehearing  Denied    Jan.  4,  1922.) 

Divorce  «=»240(5)— Award  of  $1,000  roduoed 
to  $590. 
In  a  suit  for  divorce  after  a  marriage  last- 
ing only  eight  months,  where  the  evidence 
showed  that  the  husband  possessed  property 
valued  at  about  $15,000,  all  of  which  was  ac- 
cumulated before  the  marriage,  and  which  con- 
sisted principally  of  real  property  in  which  the 
wife  retained  her  dower  interest,  under  Rev. 
St.  1919,  i  327,  an  award  of  $1,000  as  alimony 
was  excessive  and  will  be  reduced  to  $550. 


Appeal  flrom  Circuit  <3ourt,  Greene  Coun- 
ty ;  Ony  D.  Klrby,  Judge. 

Suit  for  divorce  by  Lavada  Harris  against 
George  W.  Harris.  From  a  Judgment  grant- 
ing a  divorce  and  alimony  to  the  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions  to  enter  Judgment  for  a  small- 
er sum  as  alimony. 

Walker  &  Skinner,  of  Springfield,  for  ap- 
pellant 

Uamlln  dt  Hamlin,  of  Sprlngfl^d,  for  re- 
spondent 

TABRINQTON,  J.  This  Is  a  divorce  suit 
filed  by  the  plaintiff  against  her  husband 
which  resulted  in  a  decree  of  divorce  to  her 
and  an  award  of  $1,000  alimony.  The  de- 
fendant appeals  from  tbe  Judgment  of  the 
court  assigning  error  in  the  granting  of  a  di- 
vorce and  Claiming  that  the  amount  allowed 
is  excessive  under  the  circumstances  and  c<m- 
dltlons  snrrounding  the  parties. 

The  i)etltion  alleges  that  the  marriage  took 
place  on  the  Ttb  day  of  April,  1919,  and  that 
she  contlnned  to  live  with  defendant  until 
the  12tb  day  of  December  of  the  same  year, 
making  a  few  days  over  tight  months  that 
they  lived  together.  She  charges  that  hei 
condition  was  rendered  Intolerable  by  the  in 
dignities  offered  heV.  Her  evidence  sustainu 
the  allegBtion.s  of  her  petition ;  that  he  had 
an  ungovernable  temper,  quarreled,  nagged 
at  her,  ordered  her  home,  talked  to  her  in  the 
presence  of  his  children  by  a  former  mar- 
riage in  a  manner  that  was  bnmiliatlng,  ob- 
jected to  her  attending  her  church,  speaking 
disrespectfully  of  the  same,  and  refused  to 
furnish  her  suiflclent  money  for  wearing  ap- 
parel. She  further  alleges  that  he  has  real 
and  personal  proi)erty  of  about  $15,000.  The 
evidence  shows  the  value  of  her  husband's 
property,  which  he  owned  at  the  marriage, 
to  be  certainly  not  less  than  $10,000  or  $11,- 
000,  after  all  indebtedness  was  paid. 

The  defendant  filed  a  cross-bill,  denying 
the  allegations  in  plaintiff's  petition  and  set- 
ting up  grounds  for  which  he  claimed  a  de- 
cree of  divorce. 

The  evidence  in  the  case  shows  that  this 
was  the  third  matrimonial  venture  of  the  de- 
fendant ;  that  he  lost  his  first  wife  by  death, 
and  his  second  wife  by  divorce  prior  to  the 
marriage  now  under  consideration.  It  also 
appears  from  the  record  that  he  had  prior  to 
this  marriage  suffered  a  mental  disorder  and 
had  been  treated  for  same  in  the  state  hos- 
pital at  Nevada,  Mo. 

We  have  carefully  read  the  record  before 
us,  and  will  state  that  the  evidence  is  in  a 
large  measure  oonfiictUtg,  bnt  we  find  that 
the  trial  court  reached  the  {woper  conclusion 
In  giving  the  wife  the  divorce.  The  trial 
court's  first  order  in  granting  the  divorce 
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allowed  the  plaintiff  $2,000  alimony  and  $100 
attorney  fee.  After  the  motion  for  new  trial 
was  filed  be  reduced  the  alimony  $1,000,  leav- 
ing the  award  of  the  alimony  In  the  Judg- 
ment appealed  from  $1,000  instead  of  $2,000. 
We  have  reached  the  conclusion  that  this 
amount  is  excessive  under  the  circumstances 
and  conditions  that  surrounded  these  parties. 
Tbe  husband  had  acquired  all  of  the  prop- 
erty which  he  owns  prior  to  bis  marriage 
with  the  plaintiff.  She  In  no  way  helped  to 
build  up  and  contribute  what  he  has.  His 
property  consists  of  a  farm  and  such  live 
stock,  machinery,  and  personal  property  as 
la  ordinarily  used  in  running  a  farm  of  100 
acres.  It  ai%>car8  that  defendant  has  a 
daughter  and  son  in  addition  to  himself  to 
support.  Both  of  these  parties  when  they 
married  had  reached  a  mature  ag&  At  the 
time  of  the  separation  she  was  paid  for' some 
of  the  property  she  bad  bought  and  some  tur- 
keys and  chickens  she  had  raised  during  hdr 
eight  months  of  married  life  with  tbe  de- 
fendant 

In  view  of  the  tact  that  plaintiff  In  no 
wise  contributed  to  tbe  property  out  of  which 
alimony  must  be  paid,  that  the  marriage  rela- 
tion existed  for  the  short  period  of  eight 
months,  and  the  fact  that  she,  when  she  is 
given  the  divorce,  will  retain  her  dower  in- 
terest in  defendant's  real  estate,  in  which  she 
Is  protected  under  section  327,  R.  S.  Missouri 
1910  (see,  also,  Crenshaw  v.  Crenshaw,  276 
Mo.  471,  208  S.  W.  249),  we  hold  that  an 
award  of  $550  alimony  and  in  addition  there- 
to an  allowance  of  $100  attorney  fee  will  be 
a  sufficient  amount  to  award  her  In  this  case. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  directions  to 
the  circuit  court  to  enter  Judgment  tor  |5S0 
alimony  and  $100  attorney  fee. 

COX,  P.  J.,  and  BBADLET,  J.,  concur. 


CANADA  V.  SHUTTEE.    (No.  2938.) 

(Springfield    Court   of   Appeals.    MissonrL 

Dec.  5,  1021.    Rehearing  Denied 

Jan.  4,  1022.) 

1.  Bills  aisl  notes  «=>394— Indorter  not  liable 
In  absenoe  of  presentment,  demand,  or  no- 
tice. 

Indorser  on  a  promissory  note  is  not  liable 
where  no  presentment,  demand,  or  notice  was 
given. 

2.  Bills  and  notes  «=9 1 60— Provision  for  attor- 
ney's fee  does  not  make  nonnaiottable. 

Provision  for  attorney's  fee  in  note  baa  no 
eifect  on  "snm  certain"  and  does  not  affect  its 
negotiability  under  Rev.  St.  1019,  {{  78S,  789. 


3.  Bills  and  notes  «=»24^— Parson  signing  on 
back  of  note  before  delivery  an  Indorser. 
Tbe  Negotiable  Instmment  Law,  and  not 
the  law  merchant,  applies  as  between  the  par- 
ties to  a  promissory  note.  Including  one  who 
signed  before  delivery,  on  the  back  thereof 
without  indicating  his  status,  and  such  signer 
is  only  liable  as  an  indorser  nnder  Rev.  St. 
1919,  U  848,  860k  and  is  entitled  to  notice  of 
dishonor  nnder  sections  876,  901. 

Error  to  Olrciiit  Coxat,  Howell  Connty: 

B.  P.  Dorrls,  Judge. 

Action  by  Mrs.  A.  W.  Canada  against  H. 

C.  Shuttee.     Judgment  tor  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Green  &  Green,  of  West  Plains,  Don  C. 
Carter,  of  Sturgeon,  «nd  James  M.  Johnson 
and  Donald  W.  Johnson,  both  of  Kansas 
City,  for  plaintiff  in  error. 

W.  N.  Evans  and  M.  E.  Morrow,  ot  West 
Plains,  for  defendant  In  error. 

BRADI/EY,  J.  This  is  an  action  on  a 
promissory  nota  The  cause  was  tried  before 
the  court  without  a  Jury.  The  finding  and 
Judgment  went  for  defendant,  and  plaintiff 
brings  the  cause  to  this  court  by  writ  of 
error. 

[1  ]  The  note  ia  for  $2,600  due  in  six  months 
after  date  and  provides  tor  an  attorney's 
fee  in  case  of  legal  proceedings  to  collect. 
Payment  has  be«i  made  thereon  and  balance 
due  for  which  Judgment  is  prayed  is  $1,400 
with  Interest.  Tbe  note  was  signed  on  tbe 
face  and  where  a  maker  usually  signs,  by 
Henry  C.  Shuttee,  who  is  the  son-in-law  of 
plalntlffl  and  a  son  of  defendant.  Defendant 
signed  the  note  on  tbe  back  befbre  delivery 
to  tbe  plaintiff  who  is  the  payee  therein. 
Henry  C.  Shuttee,  the  maker,  made  the  pay- 
ment on  the  note.  There  was  no  presentment, 
demand,  or  notice  given,  and  defendant  says 
that  bis  liability  Is  that  of  an  indorser  only. 
It  defendant's  liability  is  that  of  an  Indors- 
er, then  plaintiff  cannot  recover.  Plaintiff 
contends  that  since  defendant  signed  the 
note  on  the  back  thereof  before  delivwy 
that  he  is  not  an  indorser,  but  ia  a  maker 
and  primarily  liable,  and  not  entitled  to  pre- 
sentment, notice  and  protest;  that  his  liabil* 
ity  is  fixed  by  the  law  merchant,  and  not  by 
our  Negotiable  Instrument  Law.  Plaintiff 
makes  the  further  contention  that  since  the 
note  provided  for  an  attorney's  fee  tor  col- 
lection that  this  made  tbe  note  nonnegoti- 
able  and  took  It  out  of  tbe  provisions  ol  our 
Negotiable  Instrument  Law. 

Our  Negotiable  Instrument  Law,  section 
788,  R.  S.  1910,  provides  that  an  Instrument 
to  be  negotiable  must  conform  to  tbe  follow- 
ing requirements :  (1)  It  must  be  In  writing 
and  signed  by  the  maker  or  drawer;  (2) 
must  contain  an  unconditional  promise  or 
order  to  pay  a  sum  certain  in  money;    (3) 
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must  be  payable  on  demand  or  at  a  fixed  or 
determinable  future  time;  (4)  must  be  pay- 
able to  order  or  to  bearer;  and  (5)  where 
the  Instrument  Is  addressed  to  a  drawee,  he 
must  be  named  or  otherwise  indicated  there- 
in with  reasonable  certainty.  SecUon  789 
provides  that  the  sum  payable  Is  a  sum  cer- 
tain within  the  meaning  of  the  Negotiable 
Instrument  Law  althouj^  it  la  to  be  paid: 
(1)  With  interest;  or  (2)  by  stated  Install- 
ments ;  or  (3)  by  stated  Installments,  with  a 
proTlsion  that  upon  default  in  payment  of 
any  installment  or  of  Interest,  the  whole 
shall  become  due;  or  (4)  with  exchange, 
whether  at  a  fixed  rate  or  at  the  current  rate ; 
or  (5)  with  costs  of  collection  or  an'  attor- 
ney's fee,  in  case  payment  shall  not  be  made 
at  maturity. 

[2]  There  Is  no  contention  that  the  note  in 
the  case  at  bar  is  nonnegotiable  only  on  the 
ground  of  the  proTlsion  for  the  attorney's 
fee.  It  is  plain  from  tbe  provisions  of  the 
two  above-mentioned  sections  that  the  attor- 
ney's fee  provision  has  no  effect  on  the 
"sum  certain";  hence  such  provision  does 
not  affect  the  n^otiabillty  of  the  note.  See 
Davis  V.  McCoU  et  al.,  179  Mo.  App.  108,  166 
S.  W.  1118;  Bank  v.  Lee  et  al.,  182  Mo.  App. 
18S.  168  S.  W.  790. 

CH  Does  the  fact  that  the  defmdant  signed 
the  note  on  the  back  "before"  delivery  make 
him  prUnarily  liable?  There  wore  no  qual- 
ifying words  after  defendant's  signature, 
He  merely  signed  his  name  on  tbe  back  of 
the  note.  Plaintiff's  contention  is  that  as  be- 
tween the  parties  to  a  promissory  note,  be- 
fore tbe  note  passes  from  the  payee, '  tbe 
Negotiable  Instrument  Law  has  no  applica- 
tion ;  that  it  requires  "negotiation"  to  bring 
into  operation  the  provisions  of  tbe  Negoti- 
able Instrument  Law,  and  that  vmtil  the 
note  is  negotiated  it  is  governed  by  the  Law 
Merchant  To  support  this  contention  plain- 
tiff relies  on  Long  v.  Shafer,  185  Mo.  App. 
641,  171  S.  W.  690;  same  case  under  the 
.style  of  Long  v.  Mason,  273  Mo.  266,  200  S. 
W.  1062.  The  question  there  decided  was 
the  right  of  the  defendants  who  signed  on 
the  face  of  the  note  as  sureties  for  tbe  prin- 
cipal debter  to  show  by  parol  that  the  payee 
had  released  security  held  by  him  from  the 
principal  debtor.  It  was  held  that  the  bol- 
der in  lliat  case  was  not  a  holder  in  due 
course  as  defined  by  our  Negotiable  Instru- 
ment Law  (section  838,  R.  S.  1919)  and  that 
such  evidence  was  competent.  It  was  held 
In  that  case  by  this  court  that  what  are 
now  sections  817,  838,  848,  and  844,  R.  S. 
1919,  make  a  distinction  between  a  holder 
and  a  holder  in  due  course;  that  under 
section  817  tbe  mere  handing  over  of  the 
note  by  the  maker  to  the  payee  is  not  "nego- 
tiating" the  note.  This  holding  was  upheld 
by  the  Supreme  Court  in  Long  v.  Mason, 
supra. 

But  we  are  of  the  opinion  that  the  sta- 


tus of  the  defendant  In  tbe  case  at  bar  la 
governed  by  our  Negotiable  Instrument  Law 
and  not  by  the  law  merdiant  By  section 
849,  R.  8.  1919,  it  is  provided  that  a  person 
placing  his  signature  upon  an  instrument, 
"otherwise"  than  as  maker,  drawer,  or  ac- 
ceptor, is  deemed  to  be  an  "indorser"  unless 
be  clearly  indicates  by  appropriate  words 
his  intention  to  be  bound  in  some  other  ca- 
pacity. In  the  case  at  bar  defendant  placed 
his  name  on  the  "back"  of  the  note  without 
indicating  his  status,  and  therefore  other- 
wise than  as  maker,  _  drawer,  or  acceptor, 
and  by  said  section  is'  made  an  ladorau  aa 
we  construe  the  law.  By  section  850  It  is 
provided  that  where  a  person  not  otherwise 
a  party  to  tbe  instrument  places  thereon  his 
signature  in  blank  before  delivery  he  is  liable 
as  an  indorser  In  accordance  with  the  fol- 
lowing ruled:  (1)  If  the  instrument  is  pay- 
able to  the  order  of  a  third,  he  is  liable  to 
the  payee  and  to  all  subsequent  parties;  (2) 
if  the  instrument  is  payable  to  the  ordw  of 
the  maker  or  drawer,  or  is  payable  to  bearer, 
he  Is  liable  to  all  parties  subsequent  to  the 
maker  or  drawer ;  (3)  if  be  signs  for  the  ac- 
commodation of  the  payee,  be  is  liable  to  all 
parties  subsequent  to  the  payee.  Defendant 
placed  bis  name  on  ihe  note  sued  on  other- 
wise than  as  maker,  and  before  delivery  to 
the  payee,  and  was  liable  as  we  construe 
section  860  as  Indorser..  Division  1  of  this 
section  says,  if  the  instrument  is  payable  to 
the  order  of  a  third,  he  (the  (me  who  signs 
otherwise  than  as  maker  before  delivery)  is 
liable  to  tbe  "payee"  and  all  subsequent  par- 
ties. How  liable?  By  tbe  first  part  of  the 
section  he  is  liable  as  an  indorser. 

This  is  the  construction  placed  upon  our 
Negotiable  Instrument  Law  in  Walker  v. 
Dunham,  135  Mo.  App.  896,  115  S.  W.  1086: 
Stephens  v.  Bowles,  202  Mo.  App.  599,  206 
S.  W.  589.  See,  also.  Bank  v.  Hanlon,  183 
Mo.  App.  243,  166  S.  W.  830;  Eaves  v.  Kee- 
ton,  196  Mo.  App.  424,  193  S.  W.  620. 

In  Brannan's  Negotiable  Instrument  Lew 
(3d  Ed.)  p.  238,  it  Is  stated  that  the  law  has 
been  (Ranged  in  states  which  have  adopted 
the  Negotiable  Instrument  Law,  and  that 
where  a  person  signs  a  note  otherwise  than 
as  maker  in  blank  before  delivery  for  the  ac- 
commodation of  the  maker  that  such  person 
is  now  chargeable  only  as  an  indorser.  In 
support  of  this  statement  of  the  law  the  text 
cites  Deahy  v.  Choquet,  28  R.  I.  388,  67  Atl. 
421,  14  L.  R.  A.  (N.  S.)  847 ;  Peck  v.  Easton, 

74  Conn.  456y  51  At!.  134;  Baumelster  v. 
Kuntz,  53  Fla.  340,  42  South.  886 ;  Thorpe  v. 
White,  188  Mass.  383,  74  N.  EX  592 ;  Toole  v. 
Crafts,  193  Mass.  HO,  78  N.  B.  776,  118  Am. 
St.  Rep.  455;  Wilson  v.  Hendee,  74  N.  J. 
Law,  640,  66  Atl.  413:   Oibbs  v.  QnaragUa, 

75  N.  J.  Law,  168,  67  Aa  81 ;  Par  Rockaway 
Bank  v.  Norton,  186  N.  T.  484,  70  N.  a  700 ; 
Kohn  V.  Consolidated  Co.,  80  Misc.  Rep.  725, 
63  N.  X.  Supp.  266;    Perry  Co.  v.  Taylor 
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Bros.,  148  N.  C.  S62,  62  S.  E.  423;  Farquhar 
Co.  V.  Hlgham,  16  N.  D.  106,  112  N.  W.  557 ; 
Rockfkeld  V.  First  Nat.  Bank,  77  Ohio  St. 
311,  83  N.  E.  392,  14  li.  R,  A.  (N.  S.)  842.  A 
number  of  other  cases  are  dted  In  the  text 
quoted  to  the  same  effect,  and  there  are  none 
to  the  contraiT  so  far  as  our  investigation 
discloses  exobpt  in  Illinois  and  Arkansas.  In 
Van  Eleek  v.  Channon,  175  lU.  App.  626,  it 
was  held  that  one  -who  writes  his  name  on 
the  back  of  a  note  prior  to  delivery  Is  pre- 
sumed to  be  a  guarantor.  Ko  reference  was 
made  In  that  opinion  to  the  Negotiable  In- 
strument Law,  thougb*the  opinion  was  hand- 
od  down  some  years  after  the  adoption  of 
the  law  in  Illinois.  The  .only  case  cited, 
however,  in  support  of  the  conclusion,  was 
an  Illinois  case  ib  which  the  note  was  made 
.some  15  years  before  the  adoption  of  the 
Negotiable  Instrument  Law  in  Illinois.  In 
Tancred  ▼.  First  Nat.  Bank,  124  Ark.  164. 
187  S.  W.  160,  It  was  held  that  one  indorsing 
a  note  before  ddlvery  becomes  as  far  as  the 
face  of  the  note  is  concerned  a  joint  maker, 
but  that  it  might  be  shovni  by  parol  that  he 
signed  as  surety.  Brannan's  Negotiable  In- 
stmment  Law,  p.  239,  points  out  that  the 
note  in  the  Arkansas  case  appears  to  have 
been  made  May  12,  1918,  and  that  the  Nego- 
tiable Instrument  Law  was  approved  in  Ar- 
kansas February  21,  1913  (Laws  1918,  p. 
2fi0),  to  Uke  effect  in  GO  days.  This  text 
speaking  of  that  case  says : 

"It  seems  that  this  note  was  governed  by  the 
Negotiable  Instrument  Law  and  that  nnder 
section  64  the  defendant  was  an  Indorser  and 
not  a  ioint  maker.  The  Negotiable  Instrument 
Law  was  not  cited,  and  apparently  counsel  and 
court  were  unaware  of  its  adoption." 

The  overwhelming  weight  of  authority  is 
imdoubtedly  to  the  effect  that  if  one  signs  a 
note  nnder  the  circumstances  in  the  case  at 
bar  he  is  an  indorser  under  the  Negotiable 
Instrument  Law. 

To  summarize,  we  hold  that  the  defendant 
is  relieved  in  this  case  because  section  849, 
R.  S.  of  1910,  under  our  Negotiable  Instru- 
ment Law,  makes  the  relation  of  a  party 
placing  his  signature  to  an  instrument  other- 
wise than  as  maker,  drawer,  or  acceptor 
that  of  an  indorser.  The  following  section, 
850,  makes  such  party  liable  to  the  payee  of 
a  note  as  an  Indorser.  Section  875  requires 
that  indorsers  nnder  this  chapter  have  notice 
of  dishonor,  and  such  indorser  in  this  case 
does  not  fall  within  the  exceptions  provided 
in  secti(»i  901,  R.  S.  of  1919. 

As  we  construe  these  sections,  the  payee 
of  a  note  can  only  bold  <me  who  has  placed 
his  signature  upon  the  note  otherwise  than 
as  maker,  drawer,  or  acceptor  to  the  liability 
of  an  indorser,  unless  such  person  indicates 
his  status  otherwise^  and  In  order  that  he 
may  be  held  liable  by  such  payee  as  indors- 


er, the  statutory  notice  of  dishonor  must 
have  been  given  him. 

The  judgment  below  should  be  affirmed, 
and  It  is  so  ordered. 

COX.  P.  J.,  and  FARRIN6I0N,  J.,  concur. 


O'DONAL  V.  AURENTZ.    (No.  2908.) 

(Springfield  Court  of  Appeals.  Missouri.  Dec. 
5,  1021.    Rehearing  Denied  Jan.  4,  1922.) 

1.  FIxtHres  «=s>l7— Eieotrto  light  and  gas  fix- 
tures'held  personalty. 

Electric  light  and  gas  fiztares  of  small  val- 
ue and  simple  character  purchased  by  lessee, 
from  a  former  owner  of  the  bnilding,  to  which 
they  were  attached  in  the  usual  way  before 
lessor  became  the  owner,  and  the  removal  of 
which  would  not  injure  the  realty,  held  a  mere 
personalty  which  did  not  pass  to  lessor  with 
the  realty. 

2.  Fixtures  ^ssSS— Whether  lessee  was  estop- 
ped to  assert  ownership  of  light  flxtnrss  held 
not  Involved  In  lessor's  aetion  to  rseover 
same  after  removal. 

In  a  lessor's  action  to  recover  electric  light 
and  gas  fixtures  removed  by  lessee,  who  pur- 
chased them  from  a  former  owner  of  the  bnild- 
ing, to  which  they  were  attached  in  the  usual 
way  before  lessor  became  the  owner,  lessee  did 
not  lose  his  right  to  assert  ownership  because 
the  lease  made  no  mention  or  reservation  as  to 
the  fixtures,  considering  the  small  value  and 
simple  character  of  the  articles. 

Appeal  from  Circuit  Court,  Greene  Oonn- 
ty;  Orin  Patterson,  Judge. 

Action  by  J.  C.  O'Donal  against  O.  B. 
Aurentz.  Judgment  for  plaintiff,  and  from 
a  ruling  of  the  court  sustaining  defendant's 
motion  for  new  trial,  plaintiff  appeals.  Af- 
firmed. 
Q.  O.  Lydy,  of  Springfield,  for  appellant 
Addlscm  Brown,  of  Springfield,  for  re- 
spondent 

BRADLEY,  J.  This  cause  originated  In  a 
Justice  of  the  peace  court  to  recover  for  two 
months'  rent  on  a  store  building  in  the  city 
of  Springfield,  and  for  some  light  fixtures 
alleged  to  have  been  wrongfully  removed  by 
defendant  The  cause  went  to  the  circuit 
court  by  appeal,  and  was  there  tried  before 
the  court  without  a  jury,  and  the  court  found 
for  plaintiff  on  both  counts  of  the  petition. 
Defendant  in  due  time  filed  his  motion  for 
new  trial,  and  was  sustained,  and  plaintiff 
appealed. 

[1]  The  controversy  hinges  about  the  al- 
leged right  of  plaintiff  to  recover  for  the 
light  fixtures.  The  trial  court  granted  a  new 
trial  on  the  ground  tliat  error  had  been  com- 
mitted "In  holding  that  gas  and  electric  fix- 
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tures  are  realty."  Defendant  was  the  tenant 
of  plalntitr,  and  was  operating  a  grocery 
store  In  the  building  from  wblch  he  rSmoved 
the  light  fixtures.  The  lease  contract  was 
dated  April  1, 1919,  and  made  no  reserratiou 
as  to  the  light  fixtures.  It  does  not  appear 
for  what  length  of  time  the  fixtures  had  been 
in  the  building.  It  does  appear,  however, 
that  they  were  In  the  building  when  it  was 
owned  by  one  Smith,  deceased,  and  who  In 
his  lifetime  operated  a  grocery  store  therein. 
Smith's  administrator,  according  to  defend- 
ant, sold  him  the  light  fixtures  together  with 
a  number  of  other  things  in  the  store  at  the 
administrator's  sale.  Thereafter  defendant 
conducted  a  grocery  store  in  the  building. 
The  heirs  of  Smith  gave  a  trust  deed  op  the 
lot  and  building,  and  this  trust  deed  was 
forecloseid,  and  by  mesne  conveyances  plain- 
tiff became  the  owner,  and  thereupon  plain- 
tiff and  defendant  entered  into  the  lease  con- 
tract Defendant  occupied  the  premises  un- 
<et  the  contract  Tmtil  about  January,  1920, 
when  he  moved  out  and  took  with  him  the 
light  fixtures.  The  fixtures  were  not  elabor- 
ate and  were  of  small  value.  They  were 
fastened  to  the  ceiling  in  the  usutil  way,  and 
connected  up  with  the  wiring  of  the  building. 
Among  the  fixtures  was  one  gas  chandelier, 
but  the  building  was  not  connected  with 
the  gas  main;  hence  the  gas  fixture  had  not 
been  in  use.  There  is  no  claim  that  thesft 
fixtures  were  attached  in  any  peculiar  or 
special  manner,  or  that  to  remove  them  or 
any  of  them  would  injure  the  realty.  The 
whole  of  the  fixtures  are  valued  at  only  $19, 
and  the  gas  chandelier  alone  is  valued  it  110, 
thus  showing  that  these  fixtures  are  simple 
in  character.  Defendant  bought  them  and 
used  them  as  his  own  long  before  plaintiff 
became  the  owner  of  the  building,  and  re- 
moved them  before  his  term  had  expired. 
In  this  situation  and  on  the  authority  of 
Rogers  v.  Crow,  40  Mo.  91,  98  Am.  Dec.  299, 
Electric  Co.  v.  Gottlieb,  112  Mo.  App.  22«,  86 
8.  W,  901,  and  Crane  Co.  v.  Const  &  Real 
Estate  Co.,  121  Mo.  App.  209,  98  S.  W.  795, 
we  hold  that  these  fixtures  were  mere  x)erson- 
alty  and  that  plaintiff  cannot  recover  for 
them.  In  the  Rogers  Case,  supra,  plaintiffs, 
the  trustees  of  a  church  building,  gave  a  deed 
of  trust  on  the  lot,  building,  and  improve- 
ments. This  deed  of  trust  was  later  for» 
closed,  and  the  defendants  purchased  from 
the  purchaser  at  the  foreclosure  sale.  The 
church  trustees  sued  to  recover  for  certain 
flxtores,  among  whicb  were  some  gas  fix- 
tures. It  was  held  that  the  gas  fixtures  did 
not  pass  with  the  realty  under  the  foredo- 
snre  sale.  ■  A  number  of  cases  are  cited  in 
that  opinion,  among  which  is  a  South  Caro- 
lina case,  Montague  v.  Dent,  10  Rich.  135,  67 
Am.  Dec.  572,  where  it  was  held  gas  chande- 
liers and  pendant  ball  gas  burners  did  not 
pass  to  tbe  purchaser  of  the  real  estate.  In 
Electric  Co.  v.  Gottlieb,  supra,  it  was  held 
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that  gas  fixtures  were  not  a  part  of  the  real- 
ty as  between  vendor  and  vendee,  nor  when 
'the  question  arises  on  tbe  enforcement  of  a 
mechanic's  lien,  unless  it  be  shown  that  tbe 
owner,  when  he  pat  them  in,  intended  to 
make  them  a  permanent  part  of  the  house. 
In  the  Crane  Case,  supra,  gas  or  electric 
fixtures  were  not  Involved,  but  the  law  of  fix- 
tures is  discussed  somewhat  at  length,  and 
tbe  Rogers  Case  cited  with  approval.  In 
Hall  V.  Law  Guarantee  &  Trust  Soc.  Co.,  2?. 
Wash.  805,  60  Pac.  «43,  79  Am.  St  Bep.  935, 
Trust  Co.  V.  Miller,  20  Wash.  607,  56  Pac. 
382,  44  L.  R.  A.  669,  72  Am.  St  Rep.  138, 
and  Towne  v.  Fiske,  127  Mass.  126,  34  Am. 
Rep.  363,  it  was  held  that  ordinary  gas  fix- 
tures were  not  a  part  of  the  realty.  In  In- 
surance Co.  V.  Allison,  107  Fed.  179,  46  C.  0. 
A.  229,  the  United  States  Circuit  Court  of 
Appeals  held  that  under  the  New  York  law 
electric  lighting  fixtures  used  in  and  about 
a  theater  building  were  not  a  part  of  the 
real(7-    In  this  last  cited  case  the  court  said: 

"Electric  lighting  fixtures  used  in  and  about 
a  theater  bnilding,  and  detachable  without  in- 
jury ttiereto,  such  as  switchboards  used  to  con- 
nect a  dynamo  with  the  permanent  wiring  of 
the  building,  chandeliers,  and  an  electric  sign, 
all  of  whidi  are  capable  <>f  being  used  else- 
where, are  not  a  part  of  the  realty,  but  chat- 
tels, under  tite  law  of  New  York." 

tJ]  Plaintiff  says  in  his  brief  that,  since 
tbe  lease  contract  made  no  mention  or  res- 
ervation as  to  the  fixtures  involved,  defend- 
ant thereby  lost  bis  right  to  thereafter  as- 
sert any  right  of  ownership.  But  we  do  not 
think  under  the  facts  here  concerning  these 
simple  fixtures  that  this  question  is  in  any 
wise  involved.  The  action  of  the  trial  court 
in  granting  the  new  trial  Is  affirmed. 

COX,  P,  J.,  and  FARRINGTON,  J,  concur. 


MORRIS  V.   MAHN.      (No.  3030.) 

(Springfield  Conrt  of  Appeals.    Missouri.  Dee. 

5,  1921.    Rehearing  Denied 

Jan.  4,  1022.) 

1.  Frauds,  statute  of  <&s>l29^5)— Vendor  who 
rooelved  entire  oonsideration  held  not  enti- 
tled to  Invoke  otatute. 

Vendor  to  oral  contract  for  tbe  sale  of 
land  which  was  subsequently  reduced  to  writ- 
ing as  to  one  feature,  cannot,  after  receiving 
tbe  entire  consideration  to  which  he  was  en- 
titled, invoke  the  rule  that  the  statute  re- 
quires an  the  terms  and  provisions  of  such  an 
agreement  to  bo  reduced  to  writing. 

2.  Evidence  «=34ll— Parol  evidenoe  rule  not 
applicable  to  memorandum  showing  It  did 
not  contain  all  terms. 

Where  a  writing  signed  by  both  parties  to 
a  contract  for  the  sale  of  land  did  not  on  its 
face  purport  to  cover  the  entire  contract,  but 
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merelj  related  to  Increased  advance  payments 
and  the  cost  of  the  abstract,  the  rule  that  a 
written  contract  cannot  be  added  to  bj  parol 
evidence  does  not  apply. 

3.  Appeal  and  error  <3=>iOIO(l)— Fact  flndlngs 
supported  by  evidenoe  not  disturbed. 

Findings  of  fact  by  the  trial  court  which 
are  supported  by  convincing  evidence  cannot  be 
changed  by  the  appellate  court 

4.  Justices  of  the  peace  ®=>9 1  (2)— Statement 
before  Justice  held  to  support  Judgment  for 
unearned  premium  of  Insurance  policy. 

A  statement  before  the  justice  of  the 
peace  that  plaiotift  purchased  from  defendant 
real  property  under  an  agreement  that  the  in- 
surance policy  covering  it  was  to  be  delivered 
to  plaintiff  as  part  of  the  consideration,  and 
that  after  the  payment  of  the  purchase  money, 
defendant,  without  plaintiff's  knowledge  or  con- 
sent, obtained  possession  of  the  policy,  had 
it  canceled,  and  received  and  appropriated  to 
his  own  use  the  unearned  premium,  was  suffi- 
cient to  support  a  Judgment  for  the  plaintiff 
for  the  amount  of  the  unearned  premiunk. 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty: C.  H.  Skinker,  Judge. 

Action  by  J.  T.  Morris  against  J.  H.  Mabn, 
begun  in  the  justice  court  and  appealed  to 
tbe  circuit  court.  Judgment  for  the  plaintiff, 
and  defendant  appeals.    Affirmed. 

J.  P.  Smith,  of  Marsbfleld,  and  L.  P.  Main, 
of  St  Joseph,  for  appellant 

Dickey  &  Dickey,  of  Marsbfleld,  for  re- 
spondent 

FARRIN6TON,  J.  This  suit  was  brought 
in  tbe  Justice  court  for  tbe  recovery  of  the 
sum  of  132.20,  unearned  premium  on  a  fire 
insurance  policy.  The  statem«it  filed  in  the 
Justice  court  sets  out  that  the  plaintiff,  on 
or  about  June  21,  1919,  purchased  from  de-. 
fendant  certain  real  property  situated  in 
Marshfield,  Mo. ;  that  the  buildings  <m  same 
were  insured  for  $1,150,  paid-up  poUcy,  and 
that  there  was  at  that  time  an  unearned 
premium  to  the  amount  of  $32.20;  that  by 
agreement  between  plaintiff  and  defendant 
said  policy  was  to  be  and  was  placed  with  the 
deed  in  escrow  in  the  bank,  to  be  delivered 
to  plaintiff  with  the  deed  on  approval  of  the 
abstract  as  a  part  of  the  consideration  mov- 
ing in  said  real  estate  purchase;  that  after 
the  payment  of  the  purchase  money  by  the 
plaintiff,  tbe  defendant,  without  plaintiff's 
Knowledge  or  consent,  obtained  possession  of 
tbe  policy,  had  same  canceled,  and  received 
the  unearned  premium,  and  appropriated  the 
same  to  bis  own  use,  and  refused  to  refund 
tbe  same  to  plaintiff,  wherefore  Judgment 
was  asked.  The  case  was  tried  in  the  circuit 
court  on  appeal  from  the  Justice  court  be- 
fore the  circuit  Judge  sitting  as  a  Jury,  who 
rendered  a  Judgment  in  favor  of  the  plaintiff, 
and  It  is  from  this  Judgment  that  defendant 
appeals. 


It  Is  admitted  by  both  parties  that  when 
this  deal  was  agreed  upon  between  plaintiff 
and  defendant  for  the  purchase  of  this  house 
and  lot  the  whole  contract  was  oral;  thao 
the  amount  to  be  paid  for  the  same  by  plain- 
tiff was  $1,200;  that  while  the  abstract  was 
being  made  up  some  question  came  up  about 
the  abstract  expense,  and  it  Is  clearly  shown 
that  this  controversy  broijght  about  the  ex- 
ecution of  the  following  writing,  which  writ- 
ten memorandum,  as  we  view  it  is  the 
turning  point  in  this  case.  As  stated  be- 
fore, both  parties  admitted  that  the  orig- 
inal contract  was  all  oraL  Both  now 
admit  that  the  plaintiff  fully  carried  out  all 
of  the  terms  that  he  was  obligated  to  per- 
form. They  also  admit  that  during  the  pend- 
ency of  the  transaction,  after  the  oral  con- 
tract was  made,  a  controversy  came  up 
about  the  expense  of  the  abstract,  and  both 
admitted  that  when  the  contract  was  orig- 
inally made  $100  was  deposited  in  the  Bank 
of  Marshfield  by  the  plaint! if,  and  that 
afterwards,  a  mortgage  on  tiie  property  com- 
ing due,  the  defendant  desired  the  sum  of 
$600  to  be  paid  to  him  by  the  plaintiff,  and 
that  the  plaintiff  put  up  the  $600  in  Ueu 
of  the  $100  that  had  already  been  deposited 
by  him. 

There  is  a  controversy  over  whether  the 
insurance  policy  was  Intended  to  go  with  the 
trade  and  form  a  part  of  the  consideration 
the  plaintiff  contending  that  the  defendant 
agreed  that  the  unearned  premium  and  poU- 
cy  would  be  delivered  when  the  purchase 
money  was  paid;  the  defendant  on  the  other 
hand  contending  that  nothing  was  said  con- 
cerning it  Plaintiff  testified  that  the  policy 
was  put  up  in  escrow  by  the  defendant  when 
the  trade  was  originally  made,  and  at  the 
same  time  he,  the  plaintiff,  deposited  the 
$100,  but  they  further  agreed  that,  when  this 
controversy  came  up  about  the  expense  of 
the  abstract  and  the  question  of  paying  $60u 
as  part  purchase  price  instead  of  $100,  they 
dropped  Into  the  law  office  of  Seth  Conrad, 
a  lawyer  at  Marshfield,  Mo.,  and  he  drew  up 
the  following  memorandum,  which  they  both 
signed: 

"June  21.  1»19. 

"It  is  agreed  by  the  undersigned  that  six 
hundred  dollars  Is  to  be  deposited  in  EHrst 
National  Bank  of  Marshfield  with  this  agree- 
ment, said  six  hundred  doUars  to  be  turned 
over  to  John  Mahn  on  Frank  Morris  approving 
abstract  of  title  to  lot  in  Marshfield  with  resi- 
dence in  which  Idge  Warden  now  Itvea.  Said 
Morris  having  purchased  said  lot  on  approval 
of  abstract.  All  expense  on  abstract  to  said 
property  in  excess  of  two  doUars  to  be  borne 
by  said  John  Mahn,  he  to  pay  interest  on 
mortgage  on  property  to  July  1,  1910,  and  to 
receive  rent  on  property  to  above  date. 

"Frank  Morris. 
"John  Mahn." 

Conrad  testifies,  over  the  objectton  of  de- 
fendant, as  follows : 
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"Morris  aitd  Ifahn  came  to  my  office.  Mahn 
wanted  Morris  to  pay  Mme  more  money  on  the 
house.  There  was  some  misunderstanding 
about  paying  for  the  abstract.  Morris  wanted 
some  definite  statement  as  to  bow  the  abstract 
was  to  be  paid  tor  before  he  paid  Mahn  any 
more  money.  'I  just  drew  op  with  a  pen 
there  just  briefly  a  statement  for  both  of  them 
to  sign  in  regard  to  that.'  Before  they  left 
the  ofBce  Morris  suggested  mentioning  the  in- 
surance and  Mahn  said,  'Our  papers  are  up  in 
the  bank  down  there,  the  policies  are  with 
them,  and  it  is  yours.'  This  particular  matter 
seemed  to  be  over  how  the  abstract  was  to 
be  fixed;  they  hadn't  agreed  how  some  little 
matter  about  the  payment  of  it  was  to  be  set- 
tled" 

— wbich  is  corroborative  of  plaintiff's  yerslon. 

The  appellant  on  this  statement  of  facts 
contends  that  there  can  be  no  recovery  by 
the  platntlfl  for  two  reasons:  First,  because, 
the  subject-matter  of  this  transaction  being 
real  estate,  contracts  of  sale  with  reference 
thereto  must  be  in. writing,  and,  being  a  con- 
tract required  to  be  In  writing  under  the 
statute  of  frauds,  must  be  one  that  contains 
all  of  the  terms  upon  which  the  transaction 
was  made.  It  la  further  contended  that  the 
memorandum  entered  Into  In  Conrad's  office, 
which  we  have  copied,  was  a  written  con- 
tract, setting  forth  the  terms  of  the  transac- 
tion, and  that  no  mention  whatever  is  made 
therein  of  any  Insurance  being  considered 
in  the  deal,  and  that  the  rule  that  parol 
evidence  cannot  be  admitted  to  vary,  alter, 
or  change  the  terms  of  a  written  contract 
was  violated  by  the  trial  court  In  permitting 
the  plalntifT  to  testify  that  the  defendant  at 
Conrad's  ofHce  told  him  that  there  was  no 
need  of  putting  the  insurance  in,  because  the 
policy  had  already  been  put  up  in  escrow  and 
belonged' to  the  plaintiff;  and  the  further 
testimony  of  Conrad's,  which  we  have  here- 
tofore copied.  In  support  of  these  two  prop- 
ositions appellant  cites  the  case  of  Reigart 
v.  Coal  &  Colte  Co.,  217  Mo.  142,  IIT  S.  W. 
61,  which  holds  that  all  of  the  terms  and 
provisions,  of  an  agreement  concerning  a  con- 
tract required  by  the  statute  to  be  in  writing 
must  be  put  in  the  contract  in  writing,  and 
that  a  party  will  not  be  permitted  to  say 
that  such  contract  contains  a  part,  but  not 
all,  of  the  terms  originally  agreed  upon ;  and 
appellant  relies  particularly  on  the  case  of 
Duncan  v.  Spencer,  211  S.  W.  698,  which  is 
a  case  involving  very  much  the  same  ques- 
tion as  is  Involved  in  this  suit;  that  is,  un- 
earned premium  ^on  an  Insurance  policy, 
where  there  has  been  a  contract  entered  into 
for  the  transfer  of  real  estate. 

[1, 2]  We  do  not  believe  that  the  principles 
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of  law  contained  in  the  cases  named  are 
applicable  to  the  proper  disposition  of  this 
case,  and  for  this  reason:  There  can  be  no 
doubt  about  the  correctness  of  the  rule  as 
stated  in  the  Reigart  Case  (Reigart  v.  Coal 
&  Coke  Co.,  217  Mo.  142,  117  S.  W.  61),  but 
the  trouble  with  applying  it  here  is  that  the 
defendant,  who  undertakes  to  invoke  this 
rule  concerning  the  contract  required  to  be 
in  writing  under  the  statute  of  frauds,  ad- 
mitted that  the  plalnticr  had  already  carried 
out  his  contract,  and  that  he,  the  defendant, 
had  accepted  all  of  the  consideration  from 
the  plaintiff  which  both  agreed  he  was  to 
pay.  That  bdng  true,  then  the  defendant  is 
in  no  position  to  invoke  to  his  aid  the  statute 
of  frauds.  See  Bless  v.  Jenkins,  129  Mo. 
647,  loc.  cit.  667,  31  S.  W.  938;  Davis  v. 
Greenlee,  212  S.  W.  22,  loc.  dt  25.  Other 
cases  are  cited  by  respondent  upholding  this 
rule,  and  the  distinctloa  which  we  make  be- 
tween this  case  and  the  case  of  Duncan  ▼. 
Spencer,  211  S.  W.  698,  the  case  reUed  upon 
by  respondent,  is  that  in  that  case  the  con- 
tract as  set  out  by  the  opinion  of  the  court 
clearly  shows  that  the  contract  on  its  face 
purirarted  to  cover  the  entire  transaction, 
while  the  memorandum  in  this  case,  here- 
tofore copied,  shows  on  its  face  that  it  does 
not  pretend  or  purport  to  cover  the  contract 
of  purchase  of  this  land  between  these  par- 
ties, but,  on  the  other  hand,  only  undertakes 
to  cover  a  partial  payment,  and  the  question 
of  taking  care  of  incumbrances  and  tlie  fixing 
of  the  expense  concerning  the  abstract. 
Where  a  memorandum  is  made  showing  such 
as  this,  that  it  did  not  purport  to  cover 
the  whole  contract  between  the  parties,  then 
the  rule  sought  to  be  Invoked  that  written 
contra<:ts  cannot  be  altered  or  changed  by) 
oral  evidence  cannot  be  invoiced. 

[S]  We  must  therefore  hold  that  It  was 
purely  a  question  of  fact  between  these  par- 
ties as  to  whether  this  Insurance  policy  was 
to  remain  the  property  of  the  seller  or  be- 
come the  property  of  the  buyer.  Thgre  is 
most  convincing  evidence  in  the  record  that 
it  was  to  pass  and  become  the  propwty  of 
the  buyer,  and,  the  trier  having  determined 
that  issue  of  fact  for  the  plaintUI,  we  are 
not  disposed  to  change  that  finding,  nor  have 
we  the  power  to  do  so. 

[4]  The  suit  was  filed  originally  in  the 
Justice  of  the  peace  court,  and  the  statement 
filed  there,  which  we  have  mentioned  in  the 
beginning  of  this  opinion,  is  su£acient  to  sup- 
port the  judgment 

The  Judgment  is  affirmed. 

COX,  P.  J.,  and  BRADLEY,  J.,  concur. 
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KRALLMAN  V.  ILLINOIS  CENT.  R.  CO. 
(N».    16432.) 

(St.   Louig   Court   of  Appeals.     MUsoari. 
Dec.  6,  1921.) 

1.  Justices  of  the  peace  <g=>IOO(l)— Shipper's 
statement  held  not  to  preclude  him  from 
recovering  on  the  common-law  liability  of 
the  carrier  as  an  insurer. 

In  shipper's  action  for  damages  to  goods 
sustained  during  transportation,  statement  filed 
in  the  justice  court  that  damages  were  suffered 
"as  a  result  of  the  defendant's  negligence"  held 
not  to  preclude  shipper  from  recovertog  upon 
the  common-law  liability  of  carrier  as  an  in- 
surer, since  the  statement  does  not  plead  a 
specific  act  of  negligence;  the  wOrds  "as  a  re- 
sult of  defendant's  negligence"  merely  stating 
a  conclusion  of  the  pleader. 

2.  Juatlcoe  of  the  peace  <S=>90— Technical  rulos 
of  pleading  not  applicable  in  Justice  court. 

Technical  rules  of  pleading  are  not  ap- 
plicable in  a  justice  court. 

3.  Evidence  «»373(2)— Evidence  held  to  show 
execution  of  bill  of  lading. 

In  action  for  injuries  to  shipment  of  toma- 
toes, evidence  held  sufficient  to  show  eiccntion 
of  bill  of  lading  so  as  to  warrant  its  admission 
in  evidence. 

4.  Carriers  «=>I85( I) —Shipper  must  prove 
delivery  to  initial  carrier  in  good  condition  to 
create  presumption  of  injury  by  terminal  car- 
rier. 

A  shipper  suing  a  terminal  carrier  for  dam- 
ages to  tomatoes  had  tlie  burden  of  showing 
that  when  they  were  delivered  to  initial  car- 
rier they  were  in  good  condition,  in  order  that 
the  presumption  of  injury  in  the  hands  of  ter- 
minal carrier  should  attach  by  proof  of  delivery 
in  damaged  condition. 

5.  Carriers  <E=. 1 85 (3)— Recital  in  bill  of  lading 
as  to  condition  of  goods  prima  facie  evidence 
against  carrier  who  Issued  It,  but  not  against 
terminal  carrier. 

Recital  in  biU  of  lading  as  to  tomatoes  be- 
ing "In  apparent,  good  order  (contents,  inward 
condition,  and  value  unknown)"  was  an  ac- 
knowledgment that  goods  were  apparently 
in  good  condition  and  prima  facie  evidence 
against  the  carrier  who  issued  it,  but  not 
against  terminal  carrier  not  a  party  to  the 
bill  of  lading,  since  such  terminal  carrier  by 
transportation  of  shipment  over  its  line  was 
bound  by  bill  of  lading  onlj-  in  so  far  as  it  was 
a  contract  for  carriage,  and  since  such  recital 
did  not  constitute  a  part  of  the  contract  for 
carriage. 

Appeal  from  St  Louis  Circuit  Court;  Sam- 
uel Rosenfeld,  Judge. 

Action  by  L.  H.  Krallman  against  the  Il- 
linois Central  Railroad  Company.  Judgment 
for  plaintiff  on  appeal  from  Justice  court, 
and  defendant '  appeals.  Reversed  and  re- 
manded. 


Watts,  Gentry  Sc  Lee  and  John  P.  OiUes- 
ple,  all  of  St  Louis,  for  appellant. 

Edward  D.  Shea,  of  St  Louis,  for  respond- 
ent 

BRUERE,  0.  This  is  an  actlcm  begun  be- 
fore a  justice  of  the  peace  against  the  rail- 
road company  to  recover  damages  alleged  to 
have  been  sustained  by  respondent  on  a  ship- 
ment of  a  carload  of  tomatoes  from  LHana, 
Fla.,  to  St.  Louis,  Mo. 

In  the  Justice  court  Judgment  was  ren- 
dered in  favor  of  the  plaintiff.  Defendant 
appealed  to  the  circuit  court,  and  on  trial 
before  a  Jury  plalntlil  had  a  verdict  and 
Judgment  and  defendant  prosecutes  the  ap- 
peal. 

The  statement  filed  before  the  Justice  is  as 
follows: 

"To  damages  suGtered  as  the  result  of  defend- 
ant's negligence  in  shipping  a  carload  of  toma- 
toes from  Diana,  Fla.,  to  St.  Louis,  Mo.,  in 
the  amount  of  $129.91.  Wherefore  plaintiff 
prays  judgment  for  $129.91,  together  with 
costs." 

Ho  answer  or  other  pleading  was  filed  by 
defendant. 

The  shipment,  consisting  of  480  crates,  was 
received  by  the  Florida  East  Coast  Rail\\-ay 
Company  at  Diana,  Fla.,  from  J.  M.  Holding 
and  consigned  to  h.  H.  Krallman,  St.  Loui.s. 
Mo.  The  tomatoes  were  transported  in  car 
No.  ACL  39168,  over  the  Une  of  the  initial 
carrier  and  then  via  Central  of  Georgia  Rail- 
way, Nashville,  Chattanooga  &  St  Louis 
Railroad  and  Illinois  Central  Railroad. 

Upon  presentation  of  the  bill  of  lading  and 
payment  of  the  freight  bill  the  carload  of 
tomfatoes  was  delivered  to  the  plaintiff,  con- 
signee, by  the  defendant  It  was  found  upon 
opening  the  car  that  a  number  of  crates  con- 
taining tomatoes  were  broken,  and  the  toma- 
toes in  those  crates  were  mashed.  Plaintiff 
testified  to  the  cost  of  repacking  the  toma- 
toes and  the  amount  of  damages  sustained 
by  him  because  of  the  broken  condition  of  the 
crates. 

Appellant  urges  here  that  plaintiff  did  not 
choose  tx>  rely  upon  the  common-law  liability 
of  the.  carrier  as  an  insorer,  but  ttiat  the 
statement  filed  pleads  negligence  on  the  part 
of  the  carrier,  and  therefore  plaintiff  must 
be  held  to  prove  negligence,  which  he  failed 
to  do. 

[1,2]  We  do  not  b^eve  that  the  statement 
filed  in  the  Justice  court  precludes  the  plain- 
tiff from  recovering  upon  the  common-law  li- 
ability of  the  carrier  as  an  insurer.  It  la 
true,  if  the  pleader  charges  a  specified  act  of 
negligence,  then  the  law  devolves  upon  him 
the  duty  of  proving  the  charge  as  laid.  But 
technical  rules  of  pleading  are  wholly  inap- 
plicable in  a  Justice  court  The  statement 
does  not  plead  a  specified  act  of  negligence: 
the  words  "as  the  result  of  defendant's  negU- 
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gence"  merely  state  a  conclusion  of  the 
pleader.  We  rule  this  point  against  appel- 
lant 

ApptMlant  complains  of  tbe  action  of  tbe 
court  iu  admitting  in  evidence  over  its  objec- 
tion tlie  bill  of  lading,  executed  by  tbe  Flor- 
ida East  Coast  Railway  for  the  car  of  tcnna- 
toes  shipped  to  plaintiff,  upon  the  ground 
that  its  execution  had  not  been  provefl. 

[3]  We  think  sufficient  proof  of  its  execu- 
tion was  made  by  circumstantial  eridence. 
It  was  proven  at  the  trial  that  plaintiff  re- 
ceived the  bill  of  lading  from  the  shipper  in 
due  course  of  business.  The  bill  of  lading, 
together  with  a  draft  attached,  was  sent  to  a 
bank  to  be  delivered  to  the  plaintiff  upon 
liayment  of  the  draft.  Tbe  plaintiff  paid  the 
draft  and  obtained  the  bill  of  lading.  The 
defendant  acknowledged  its  genuineness  by 
delivering  the  car  to  plaintiff  without  ob- 
jection, upon  presentation  of  the  bill  of  lad- 
ing and  payment  of  the  freight  bill.  We  hold 
that  the  ruling  of  the  court  was  proper. 

Appellant  next  urges  that  the  Judgment  of 
the  court  cannot  stand  because  the  plaintiff 
failed  to  prove  that  the  shipment  was  in  good 
condition  when  delivered  to  the  initial  car- 
rier, 

"Although  tbe  burden  is  on  defendant  to  show 
that  the  loss  arose  through  one  of  the  causes 
for  wbicb  a  shipper  is  exempt  as  an  insurer, 
yet  the  plaintiff  has  the  prior  burden  of  show- 
ing that  it  delivered  the  [goods'!  to  tbe  defend- 
ant in  good  condition,  properly  prepared  for 
shipment.  While  the  burden  is  on  defendant  to 
eptablish  nonliability  as  an  insurer,  yet  that 
biiiden  does  not  arise  until  after  the  shipper 
has,  by  proof,  estabUshed  tbe  facts  necessary 
to  create  that  burden."  Cudahy  Packing  Co.  v. 
A.,  T.  &  S.  F.  Ky.  Co.,  193  Mo.  App.  581,  187 
S.  W.  l.")2;  Yontz  v.  Railroad,  174  Mo.  App. 
483, 160  S.  W.  882;  Corpus  Juris,  vol.  10,  f  571. 

[4]  The  burden  was  on  the  plaintiff  to 
show  that  the  tomatoes,  when  delivered  to 
the  Initial  carrier,  were  in  good  condition,  in 
order  that  tbe  presumption  of  injury  in  the 
hands  of  defendant,  the  terminal  carrier, 
.vhould  attach  upon  proof  of  delivery  in  dam- 
aged condition.  Flynn  v.  St.  Xjouis  &  S.  F. 
Ry.  Co.,  43  Mo.  App.  438 ;  Dean  v.  Bailroad, 
148  Mo.  App.  428,  12S  S.  W.  10;  Bocksermau 
V.  RaUroad,  16»  Mo.  App.  171, 152  S.  W.  388; 
Connelly  r.  Railroad,  133  Mo.  App.  313,  113 
S.  W.  233. 

[6j  The  bill  of  lading  receipted  for  the  to- 
matoes "iu  apparent  good  order  (contents,  in- 
ward condition,  and  value  unknown)."  This 
recital  was  an  acknowledgment  of  the  good 
order  of  the  external  apparent  condition  of 
the  goods  and  prima  facie  evidence  against 
the  carrier  who  issued  it.  Corpus  Juris,  vol. 
10,  i  2C4;  Clark  v.  Barnwell,  12  How.  loc.  clt. 
283,  13  L.  Ed.  985;  Hutchinson  on  Carriers, 
163;  Mitcbel  on  Carriers,  345;  Bettman  v. 
Mobile  &  0.  R.  Co.,  167  Mo.  App.  729,  151  S. 
W.  160;    Cauney  v.  American  Express  Co., 


v.  HIKES  831 

!.W.) 

222  Mass.  348, 110  N.  E.  967.  The  defendant 
was  not  a  partj-  to  the  bill  of  lading.  There 
was  no  proof  made  that  the  relation  of  part- 
nership existed  between  it  and  the  Florida 
East  Coast  Railway.  The  recitals  in  the  bill 
of  lading  as  to  the  condition  of  the  tomatoes 
were  not  binding  upon  the  defendant  Hav- 
ing accepted  the  shipment  for  transportation 
from  Martin,  Tenn.,  to  St.  Lonis,  Mo.,  under 
said  bill  of  lading,  defendant  was  bonnd  by 
it  only  so  far  as  it  was  a  contract  for  car- 
riage ;  the  statement  of  the  condition  of  the 
tomatoes  In  the  bill  of  lading  constitutes  no 
part  of  the  contract.  International  &  Great 
Northern  Railway  Co.  v.  Diamond  Roller 
Mills,  38  Tex.  Civ.  App.  590,  82  S.  W.  660: 
Texas  &  P.  R.  Co.  v.  Kelly  (Tex.  Civ.  App.) 
74  S.  W.  343;  Mechem  on  Carriers,  590. 

Independent  of  the  recitals  contained,  in 
the  bill  of  lading,  there  was  no  evidence  in- 
troduced as  to  the  condition  of  the  tomatoes 
when  delivered  to  tbe  initial  carrier.  Absent 
this  proof,  the  Judgment  entered  herein  can- 
not stand.  The  commissioner  recommends 
that  the  Judgment  be  reversed,  and  the  cause 
remanded. 

PER  CURIAM.  The  foregoing  opinion  of 
BRUERE,  C,  is  adopted  as  tbe  opinion  of 
the  court. 

The'  Judgment  of  the  circuit  court  of  th* 
city  of  St  Louis  is  accordingly  reversed,  and 
the  cause  remanded. 

ALLEN,  P.  J.,  and  BECKER  and  DAUBS, 
JJ.,  concur. 


WRIGHT  V.  HINE8,  Dlr«ctor  General  of  Rail- 
road.   (No.  2857.) 

(Springfield   Court  of  Appeals.     Missouri. 

Dec.  5,  1921.    Rehearing  Denied 

Jan.  4,  1922.) 

1.  Municipal  corporations  <s=>8l8(l()— Evi- 
dence that  defendant  had  removed  board  walk 
after  aoeident  not  admissible  to  shew  negli- 
gence. 

In  an  action  for  injury  from  a  fall  on  a  de- 
fective board  walk,  evidence  that  defendant  had 
removed  the  board  walk  and  replaced  it  with 
cinders  shortly  after  the  accident  was  not  ad- 
missible to  show  negligence  of  defendant. 

2.  Trial  «=354(l),  207— Court  should  limit  ef- 
fect of  evidence  offered  for  particular  pur- 
pose. 

Where  evidence  of  repair  of  walk  after  in- 
jury to  plaintiff  was  admitted  merely  to  show 
defendant's  control  of  tbe  walk,  the  court 
should  have  hmited  its  effect  cither  at  time  u{ 
admitting  it  or  by  an  instruction. 

3.  New  trial  <$=3go— Granted  for  material  wit- 
ness' discovery  of  mistake  in  testimony. 

In  an  action  for  injury  from  a  fall  on  a  de- 
fective board  walk,  a  witness  stated  that  the 
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boardwalk  had  been  moved  from  its  place  by 
a  flood,  and  brought  back  and  replaced  by  de- 
fendant a  short  time  before  the  accident,  and 
after  trial  discovered  that  the  flood  and  re- 
placement occurred  after  the  acddent  held  ma- 
terial on  the  question  of  defendant's  control  of 
the  board  walk,  and  the  court's  action  in  sus- 
taining motion  for  new  trial  was  not  error. 

4.  Municipal  corporations  «=»808 (4)— Property 
ewnar  owes  no  duty  to  maintain  In  safe  con- 
dition abutting  sidewalks. 

A  property  owner's  obligation  is  to  the 
city,  and  be  owes  no  duty  to  the  public  to  re- 
pair and  maintain  in  a  safe  condition  a  side- 
walk abutting  on  his  property. 

5.  Municipal  oorporatlons  «s»l22(3)— Proof  of 
ordinance  by  statement  of  witness  that  ordi- 
nances were  published  by  city's  authority  in* 
competent. 

In  an  action  for  injury  caused  by  a  fall  on 
a.  defective  board  walk  on  an  alleged  public 
street  of  the  city,  an  ordinance  defining  the 
limits  of  street,  and  purporting  to  have  been 
published  in  1882,  and  found  in  what  was  called 
a  copy  of  the  Revised  Ordinances,  was  not  ad- 
missible on  the  testimony  of  a  witness  that  the 
Revised  Ordinances  were  published  by  author- 
ity of  the  city,  where  the  copy  of  the  ordinance 
on  its  face  did  not  purport  to  have  been  pub- 
lished by  such  authority. 

6.  Municipal  corporations  «=>8I9(5)— Evidenod 
and  long  usage  held  t«  show  dsdloatlon  of  a 
street 

In  an  action  for  injury  caused  from  a  fall 
on  a  defective  board  walk,  evidence  and  long 
usage  by  public  of  a  street  held  to  show  a  ded- 
ication by  property  owners  for  public  use  And 
acceptance  by  the  city. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  Charles  L.  H^ison,  Judge. 

Action  by  Mary  Wright  agHinst  Walker 
D.  Hines,  Director  General  of  Railroads. 
Verdict  for  plaintiff,  and  from  an  order  sus- 
taining defendant's  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

A.  R.-  Dunn,  ot  Neosbo,  for  appellant 
W.  F.  Evans,  of  St  Louis,  and  Mann  & 
Mann,  of  Siuringfield,  for  respondent 

COX,  P.  J.  Action  for  damages  for  per- 
sonal injuries  caused  by  a  fall  on  a  sidewalk 
in  the  city  of  Pierce  City.  Verdict  for  plain- 
tlEt,  motion  for  new  trial  by  defoidant  sus- 
tained, and  plaintiff  has  appealed. 

The  substantial  facts  developed  by  jtlain- 
tiff's  testimony  and  by  cross-examination  of 
plaintiff's  witnesses  are  as  follows:  13ie 
Frisco  Railroad  runs  east  and  west  through 
Pierce  City.  Wbat  we  shall  refer  to  as  Lo- 
cust street  runs  south  from  defendant's  track 
to  an  east  and  west  street  known  as  Halstead 
avenue.  Locust  street  crosses  a  creek  some 
distance  south  of  the  railroad.  This  street 
bad  been  graded,  but  by  whom  is  not  dear. 
It  bad  been  used  as  a  street  or  public  high- 
way for  40  or  50  years,  and  the  city  bad  ex- 


pended some  money  In  r^alring  the  street, 
but  Just  when  these  expenditnres  were  made 
is  not  clear.  In  1004k  a  bridge  was  built  across 
the  creek  in  Locust  street  and  paid  for  by 
the  county  and  the  city  of  Pierce  City  joint- 
ly. Across  the  east  end  of  this  bridge,  and 
as  a  part  of  it  was  a  sidewalk.  The  city 
kept  this  bridge  in  repair  with  dty  money. 
The  railroad  company  many  years  ago  built 
a  secti(Mi  house  near  the  railroad  on  the  east 
side  of  Locust  street  and  fenced  In  the 
ground  surrounding  this  house,  and  Just  out- 
side of  the  fence  had  constructed  a  board 
sidewalk  running  north  and  south,  and  bad 
maintained  this  walk  to  the  time  of  the  ac- 
cldoit  South  of  this  board  walk  the  ground 
was  fenced  on  a  line  with  the  fence  Inclos- 
ing the  section  house  and  a  chat  and  cinder 
sidewalk,  connecting  with  the  south  end  of 
Qie  board  walk,  ioontlnued  to  the  bridge. 
The  plaintiff  had  alighted  from  a  train  at  the 
depot  snd,  in  trav^lng  south  over  the  board 
sidewalk  iMSSlng  defendant's  section  boose, 
the  heel  of  her  shoe  caught  in  the  walk  in 
some  way,  and  she  fell  and  una  injured. 

The  contention  of  plaintiff  at  the  trial  was 
that  Locust  street  was  not  a  public  street 
and  that  the  railroad  had  built  and  main- 
tained the  board  walk  for  the  use  of  its  em- 
ployees and  persons  going  to  and  from  its 
trains,  and  had  invited  the  public  to  use  it 
and  was  therefore  liable  for  net^igence  in 
not  repairing  and  keeping  it  In  a  safe  condi- 
tion. The  defendant  ccntended  that  Locust 
street  was  a  public  street,  and  the  sidewalk 
a  part  thereof,  and  for  that  reason  defend- 
ant was  not  liable  to  plaintiff  for  failnre  to 
repair. 

[1,  2]  In  the  course  of  the  trial,  the  conrt 
over  the  objection  of  defendant,  had  admit- 
ted testimony  to  the  effect  that  defendant 
had  removed  this  board  walk  and  replaced  it 
with  a  cinder  walk  shortly  after  the  aoddoit. 
This  was  admitted  for  the  purpose  of  show- 
ing that  the  defendant  exercised  control  over 
the  walk,  and  not  as  an  admission  at  negli- 
gence in  failing  to  keep  the  board  walk  in 
repair,  but  the  purpose  for  whidi  this  testi- 
mony was  admitted  was  not  ezi^alned  to  the 
Jury  at  the  time  of  its  admission,  and  the 
failure  of  the  court  to  make  this  explanation 
at  the  time  was  one  ground  on  which  the  mo- 
tion for  a  new  trial  was  sustained.  No  in- 
struction was  asked  by  defendant  limiting 
the  effect  of  this  testimony,  and  none  was 
given,  and  plaintiff  contaids  that  defendant 
cannot  now  complain.  That  the  evidence 
was  not  admissible  as  an  admission  of  neg- 
ligence is  clear,  and,  had  the  court  so  told 
the  Jury  at  the  time,  or  had  limited  its  effect 
by  instruction,  there  would  have  been  no 
room  for  complaint  The  better  practice 
would  have  been  to  have  done  both.  In  our 
view  of  this  case,  however,  we  do  not  regard 
the  court's  action  in  this  particular  as  vital, 
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but  if  the  case  la  retried,  and  the  same  evi- 
dence is  offered,  the  jury's  attention  sbonld 
be  called  to  the  purpose  for  which  It  is  ad- 
mitted at  the  time,  and,  if  defendant  asks 
an  instruction  for  tbe  same  purpose.  It 
should  be  given. 

[3]  The  oth^r  ground  upon  which  tbe  mo- 
tion for  new  trial  was  sustained  was  based 
on  a  mistake  made  by  one  witness  for  plain- 
tiff. This  witness  testified  at  the  trial  that 
the  board  walk  where  tbe  accident  occurred 
bad  been  moved  from  its  place  by  a  flood, 
and  had  been  brought  back  and  replaced  by 
the  railroad  company  a  short  time  before 
the  accident.  After  tbe  trial  was  over,  he 
discovered  that  he  had  be»i  mistaken  in  this 
■testimony,  and  that  the  flood  and  the  replace- 
ment of  the  walk  occurred  after  the  acddMit. 
This  fact  of  his  mistake  was  alleged  in  the 
motion  for  new  trial,  and  supported  by  his 
affidavit  This  witness  was  the  only  one 
who  testified  at  the  trial  in  relation  to  the 
flood  displacing  the  walk  and  the  railroad 
company  restoring  it.  Tbe  question  of  wheth- 
er or  not  this  walk  was  the  private  walk 
of  the  railroad  company  and  entirely  con- 
trolled by  it  was  a  vital  question  in  the  case, 
and  the  trial  court,  who  saw  and  heard  the 
witnesses  testify  and  heard  the  arguments 
of  the  couns^  to  the  Jury,  was  in  a  much 
better  position  than  we  to  determine  the  ef- 
fect on  the  Jury  of  the  testimony  of  these 
witnesses,  and  the  court's  failure  to  call  the 
attention  of  the  Jjiry  to  the  purpose  for  which 
testimony  as  to  repairs  made  by  defendant 
shortly  after  the  accident  was  admitted,  and 
we  approve  the  court's  action  In  sustaining 
the  motion  for  new  trlaL 

[4]  In  view  of  another  trial,  we  think  it 
best  to  express  our  views  on  another  matter. 
If  Locust  street,  where  the  accident  occur- 
red, was  a  public  street,  and  tbe  sidewalk  a 
part  thereof,  and  bad  been  so  accepted  by 
the  city,  th^  defendant  is  not  liable  in  this 
case,  although  it  may  have  built  and  main- 
tained the  sidewalk  on  which  the  plaintiff 
fell  asd  was  injured.  A  property  owner 
owes  no  duty  to  the  public  to  repair  and 
maintain  in  a  safe  condition  a  sidewalk  abut- 
ting his  property.  His  obligation  Is  to  the 
city,  and  the  obligation  to  the  public  rests 
en  tile  dty,  and  not  on  the  abutting  property 
owner.  Norton  v.  St  Louis,  97  Mo.  537,  11 
8.  W.  242;  St  Louis  v.  Insurance  Co.,  107 
Mo.  92,  17  S.  W.  637,  28  Am.  St.  Hep.  402; 
Baustlan  v.  Xoung  et  al.,  152  Mo.  317,  53  S. 
W.  921,  75  Am.  St  Rep.  462. 

This  doctrine  Is  entirely  distinguishable 
from  the  cases  cited  by  appelant  to  the  eC- 
feet  tiiat  if  a  private  individual  throws  water 
on  a  sidewalk  and  thereby  causes  ice  to  accu- 
mulate, or  constructs  a  coal,  chute  In  the 
walk,  or  places  a  stairway  thereon,  or  puts 
an  obstmction  of  any  kind  on  the  walk  for 
his  own  purposes,  he  may  be  personally  lia- 
ble for  an  Injury  resulting  therefrom.  Those 
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persons  are  held  liable  because  they  are  idac- 
ing  something  on  or  in  the  walk  that  does 
not  belong  there,  or  is  placed  there  for  bis 
own  use,  and  is  not  a  part  of  the  walk  as 
originally  constructed.  Tbe  principle  on 
which  they  are  held  responsible  has  no 
application  to  a  private  individual  who  may 
faU  in  his  duty  to  the  city  to  repair  a  side- 
walk abutting  his  property. 

[t,  6]  The  vital  question  In  this  case  is 
whether  or  not  Locust  street  was  a  public 
street.  On  this  question,  the  evidence  was 
uncontradicted,  and  all  came  from  plaintiff's 
witnesses  except  a  certain  city  ordinance  in- 
troduced by  defoidant  This  ordinance  de- 
fined the  limits  of  Locust  street,  and  pur- 
ported to  have  been  passed  in  1S82.  It  was 
found  in  what  was  called  a  copy  of  the  Re- 
vised Ordinances  of  the  dty.  One  witness 
testified  that  this  copy  of  the  Revised  Ordi- 
nances was  published  by  authority  of  the 
city,  but  we  do  not  think  dty  ordinances  can 
be  proven  in  that  way,  and  hence  hold  that 
tbe  testimony  of  that  witness  In  that  partic- 
ular was  Incompetent.  The  record  before  us 
does  not  show  that  the  copy  of  the  Revised 
Ordinances  offered  in  evidence  purported  on 
Its  face  to  have  been  published  by  authority 
of  the  dty;  ndtber  was  It  certified  to,  as  the 
statute  provides  it  may  be;  and  we  hold  that 
on  the  record  before  us  this  ordinance  should 
have  been  excluded.  Without  the  ordinance, 
however,  it  is  clear  to  us  that  Locust  street 
and  the  sidewalk  where  the  accident  occur- 
red Is  a  public  street  and  sidewalk.  The 
evidence  shows  It  to  have  been  a  traveled 
street  for  40  or  50  years.  More  than  10  years 
ago,  tbe  dty  had  paid  part  of  the  expense  of 
erecting  a  bridge  over  a  creek  crossed  by 
this  street,  and  in  connection  with  this  bridge 
a  sidewalk  across  the  bridge.  From  the 
board  walk,  where  the  acddent  occurred,  a 
chat  and  cinder  walk  extended  to  this  bridge. 
At  the  north  end  of  this  walk,  and  within 
two  or  three  feet  of  it  the  dty  maintained 
an  electric  light  evidently  located  for  tlu| 
purpose  of  lighting  both  the  street  and  this 
walk.  These  facts,  coupled  with  the  fact  of 
long  usage  by  the  public  of  the  street  as  a 
public  street  and  the  sidewalk  as  a  public 
walk;  for  footsaea,  shows  a  dedication  of 
both  the  street  and  sidewalk  by  the  abutting 
property  owners  for  public  use,  and  a  ri^t 
of  such  use  acquired  by  the  public  by  adverse 
user,  and  the  building  of  the  bridge  and  sidn- 
walk  across  the  creek,  and  tbe  maintenance 
of  the  street  light  by  the  dty  for  the  purpose 
of  lighting  the  street  and  the  walk  shows  an 
acceptance  by  tbe  city,  and  we  cannot  escape 
the  conduslon  that  both  the  street  and  side- 
walk were  public  thoroughfares,  and  hence 
tbe  defendant  is  not  liable  In  this  case. 

If  upon  a  retrial  of  the  case  the  evidence 
Is  the  same  as  In  this  record  before  us,  the 
peremptory  instruction  to  find  for  defendant 
should  be  given. 
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The  judgment  of  the  court  sustaining  the 
motion  for  new  trial  is  affirmed. 

FABRINQTOX  and  BRADLEY,  JJ.,  con- 
cur. 

On  fifotion  for  Rehearing. 

PER  CURIAM.  On  motion  for  rehearing 
it  is  strongly  contended  that  the  holding  in 
this  case  that  on  the  evidence  adduced  at  the 
trial  the  defendant  was  not  liable  because  it 
was  shown  that  the  place  where  the  acci- 
dent occurred  was  in  a  public  street  is  In 
conflict  with  Benton  v.  St  Louis,  217  Mo. 
687,  118  S.  W.  418,  129  Am.  St.  Rep.  561. 
The  Benton  Case  was  a  suit  against  the  city 
of  St  Louis,  and  the  burden  was  on  plain- 
tilf  to  show  that  the  place  of  the  accident 
was  in  a  public  street,  and  the  court  held 
that  the  evidence  was  sufficient  to  take  the 
case  !b  the  jury  on  that  questl<Hi.  In  this 
case  the  suit  is  against  the  railroad  company, 
and  the  burden  is  on  the  plaintiff  to  show 
that  the  walk  on  which  the  accident  occur- 
red was  the  private  property  of  the  rail- 
road company,  and  not  in  a  public  street. 
Plaintiff's  evidence,  instead  ol  showing  that 
the  place  where  the  accident  occurred  was 
not  a  public  street,  showed  that  It  was  In 
a  public  street.  T%is  evidence  was  not  con- 
tradicted, and  we  think  plaintiff  should 
lie  bound  by  it  If  plaintiff  In  this  case 
were  required  to  show  that  the  place  of 
the  accident  was  In  a  public  street,  we 
tlUnk  the  evidence  was  sufficient  to  take  that 
nuestion  to  the  jury,  but  since  she  was  re- 
<iulred  to  show  that  the  place  of  the  accident 
was  not  In  a  public  street,  and  the  tendency 
of  all  her  testimony  is  to  show  that  it  was 
in  a  public  street,  we  do  not  think  she  was 
entitled  to  go  to  the  jury  on  that  qnestion. 

The  motion  for  rehearing  Is  overruled. 


ANDERSON  v.  WHITE.     (No.  2786.) 

(Springifield  Court  of  Appeals.    Missouri.    Dec. 

5,  1921.     Rehearing  Denied  Jan. 

4,  1922.) 

1.  Trial  «s>l56(3)— Evidence  viewed  In  ll|M 
most  favorakle  to  plaintiff  on  demnrrer. 

On  demurrer  to  the  evidence,  the  evidence 
is  to  be  viewed  in  the  light  most  favorable  to 
the  plaintiff. 

2.  Phyticlans  and  surgeons  «=3l8(9)— Nenll- 
ganoe  of  physician  in  attempting  to  locate 
and  remove  pieoe  of  steel  In  plaintiff'*  eye 
held  for  Jury. 

In  action  against  physician  for  negligence 
in  treatment  of  plaintifiCs  eye,  injured  by  steel 
sliver,  question  of  whether  defendant  negli- 
gently punctured  plaintiff's  eyeball  while  at- 
tempting to  locate  and  remove  the  piece  of 
steel  by  means  of  a  certain  probe,  held  for 
the  jury. 


3.  Appeal  and  error  <8=9lOOI( I)— Verdict  not 
disturbed  unlet*  there  I*  m>  *ub*tantlal  evi- 
dence to  support  It. 

An  apellate  court  cannot  interfere  with 
verdict  unless  there  is  no  substantial  evidence 
to  support  it 

4.  Trial  «=>I94(2)— instrnotion  ••  to  weight 
of  evidence  of  abaent  witBe**e*  Iqr  deposi- 
tion held  improper  a*  a  comment  on  evidence. 

Where  absent  witnesses  have  given  their 
evidence  by  deposition,  or  before  the  court 
at  a  former  trial,  and  their  evidence  is  not 
made  compulsory  in  that  manner  in  order  to 
avoid  a  continuance  under  Rev.  St  1919,  | 
1390,  an  instruction  that  such  evidence  is  to 
be  given  the  same  weight  and  credit  as  if  the 
witnesses  were  personally  present  is  improper 
and  prejudicial;  sndi  instruction  being  a  com-. 
ment  on  the  evidence. 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty;  C.  H.  Sklnkw,  Judge. 

Action  by  James  Anderson  against  Dr.  J. 
T.  White.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

W.  N.  Evans,  of  West  Plains,  for  appel- 
lant 

T.  J.  Luna,  of  Gainesville,  and  Moore. 
Barrett  &  Moore,  of  Ozark,  for  respondent. 

BRADLEY,  J..  Plaintiff  sued  to  recover 
damages  for  alleged  negligence  on  the  part 
of  defendant,  a  physician,  in  treating  plain- 
tiff's eye,  injured  by  a  sliver  from  an  axe. 
Plaintiff  recovered  in  the  trial  court,  and, 
defendant's  motion  for  a  new  trial  being 
overruled,  he  appealed. 

It  Is  alleged  that  plaintiff  engaged  de- 
fendant to  examine  and  treat  his  eye,  which 
had  been  injured  by  being  accidentally 
stiru(^  Ml  the  ball  by  a  piece  of  steel,  and 
that  defendant  negligently,  carelessly,  and 
nnsklllfully  conducted  himself  In  and  about 
the  examination  and  treatment  of  said  eye 
by  attempting  to  locate  and  remove  said 
piece  of  steel  by  means  of  a  certain  probe; 
that  through  negligence,  carelessness,  and  un- 
skillfnlneBs  defendant  punctured  idalntlQ^s 
eyeball  causing  the  vitreous  humor  to  escape 
and  causing  inflammation  to  set  ni»,  result- 
ing In  the  total  loss  and  bllndneas  of  said 
eye.    The  answer  Is  a  general  denial. 

Defendant  urges  two  propoaitlonB:  First, 
that  his  Instruction  In  Che  nature  of  a  de- 
murrer should  have  been  given;  and,  sec^ 
ond,  that  error  was  committed  In  giving 
plRintitrs  instruction  6. 

Plaintiff  and  another  were  cutting  wood, 
the  cut  pinched,  and  they  put  a  doable-bitted 
aze  In  the  gash,  and  plaintiff's  helper 
struck  this  axe  with  the  dull  bit  of  another 
axe,  and  a  sliver  flew  off  and  struck  plaintiff 
in  the  lower  part  of  the  left  eye  next  to  the 
nose,  "across  the  eyeball  ratlMr,  and  cat  a 
little  gash."  Plaintiff  says  that  it  hurt  a 
little  then ;  that  he  stopped  work,  went  home^ 
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and  had  his  wife  look  in  his  eye.  Plaintiff 
decided  to  go  to  Geinesrille,  where  defend- 
ant resided,  but  ieamed  at  a  nearby  store 
ttiat  defendant  was  in  that  nelgliborliood, 
and  waited  there.  Soon  defendant  came  by 
and  examined  plaintiff's  eye,  but  could  find 
nothing.  Defendant  told  plaintiff  to  go  to 
town  that  afternoon;  that  there  might  be 
something  in  the  eye.  Plaintiff  went  as  di- 
rected, and  defendant  again  examined  the 
eye,  but  again  failed  to  find  anything.  De- 
fendant gave  plaintiff  some  medicine  to  put 
in  the  eye  and  told  him  to  go  hom^  and  have 
his  wife  wash  the  eye  with  salt  water. 
Plaintiff  says  that  he  went  home  and  worked 
around  the  place  some,  and  that  his  eye  did 
not  hart  Um  any  more  until  about  4  o'clock 
next  morning;  that  then  it  was  paining  him 
pretty  severely.  Plaintiff  went  again  on 
that  day  to  defendant  Plaintiff  says  that  he 
could  see  out  of  the  injured  eye,  but  when  he 
looked  down  It  appeared  smokey.  Of  this 
second  visit  and  the  treatment  given  plain- 
tiff testified: 

"I  went  to  the  doctor;  told  him  I  wanted 
him  to  look  at  my  eye  again,  that  I  thought 
there  might  be  Romethiog  in  it.  He  looked 
into  my  eye  and  then  he  probed  into  my  eye; 
put  something  in  there  at  that  time.  He  had 
some  little  instrument,  gome  kind  of  tweezers, 
sharp-pointed  instruments,  something  like  that 
(pointing  to  a  pair  of  tweezers  laying  on  table). 
He  took  them  and  run  across  my  eyeball  that 
way  two  or  three  times,  and  about  the  last 
time  he  went  across  there  it  cut  through. 
I  felt  that  instrument  go  through,  and  it  felt 
mighty  bad.  It  made  me  sick,  and  I  began 
tbrowiog  up  and  I  shoved  liim  back.  At  that 
minute  when  I  felt  that  go  through  was  the 
last  time  I  seen  out  of  my  eye,  and  he  said, 
'Ton  will  have  to  go  to  West  Plains  and  have 
the  doctor  look  at  your  eye,'  my  brothers  fixed 
a  way  and  took  me  over  to  West  Plains.  My 
eye  was  harting  me  mighty  bad.  When  we  got 
to  the  river  my  eye  was  badly  swollen.  When 
he  was  probing  the  eye  the  water  ran  out  of 
the  eye  and  ran  down  my  cheek,  dripped  off, 
and  the  doctor  says,  'There  is  the  eye  water.' " 

Lee  Crawford,  a  witness  for  plaintiff,  tes- 
tified that  about  the  second  day  after  de- 
fendant treated  plaintiff's  eye  he  heard  de- 
fendant say  that — 

He  "probed  in  behind  his  eyeball  and  the 
eye  water  began  running  out,  and  that  he  saw 
it  was  time  to  quit,  and  he  sent  him  to  a  hos- 
pital. Said  he  gave  him  some  medicine  to 
ease  him;  he  said  he  wouldn't  be  surprised  if 
he  lost  his  eye." 

Bert  Miller  testified  that  about  a  week 
after  defendant  treated  plaintiff's  eye  he 
heard  defendant  say: 

"When  I  probed  into  Mr.  Anderson's  eye, 
the  eye  water  ran  out  so  bad  I  had  to  quit,  and 
I  advised  him  to  go  to  West  Plains." 

Henry  Hays  testified  that  on  the  third  day 
after  the  treatment  he  had  a  conversation 


about   plaintiff's    eye    with    defendant,   in 
which  conversation  defendant  said  that — 

He  "probed  into  his  eye,  and  the  eye  water 
ran  out  on  his  cheek  and  ran  on  the  floor,  and 
he  had  a  pencil  in  his  hand  and  he  indicated, 
said  he  probed  into  his  eye  abont  like  that." 

Plaintiff  offered  some  expert  evidence  tend- 
ing to  show  that  it  was  negligent  and  im- 
proper to  probe  in  his  eye  in  the  manner  in- 
dicated by  his  evidence.  Also,  plaintiff  of- 
fered in  evidence  a  part  of  the  evidence  of 
defendant  at  a  focmer  trial  whiere  defendant 
was  asked  and  answered  as  follows: 

"Q.  Doctor,  you  say  it  wouldn't  do  at  all 
to  put  a  probe  in  that  eye?  Down  in  the  eye 
where  the  injury  was;  it  wasn't  the  thing  to 
do  at  all  to  use  a  probe  in  that  eye?  A.  No, 
sir." 

Defendant  denied  probing  in  plaintiff's  eye. 
He  says  that — 

He  "used  forceps  or  tweezers.  Just  opening 
the  lips  of  the  wound  and  made  an  examination 
as  carefully  as  I  could,  and  found  that  I  was 
not  in  a  position  to  do  so,  so  I  sent  him  to  b 
specialist" 

Bfi  also  offered  evidence  tending  to  show 
that  plalntifTs  eye  was  badly  swollen  when 
he  examined  it,  and  that  the  sight  was  al- 
ready then  gone.  Defendant  said  that  he  had 
no  probe,  and  made  no  statements  about 
probing  the  eye. 

[1-3]  For  the  purposes  of  the  demurrer  the 
evidence  is  to  be  viewed  in  the  light  most 
favorable  to  plaintiff.  When  the  evidence  is 
considered  in  the  light  of  this  well-known 
rule,  it  appears  that  defendant's  contentiou 
in  this  respect  is  not  well  founded.  It  is  only 
when  there  is  no  substantial  evidence  to  sup- 
port the  verdict  that  an  appellate  court  can 
Interfere.  PlalntifT's  cause  is  not  so  abun- 
dantly established  as  his  learned  counsel  con- 
tend, yet  when  measured  by  a  demurrer  he 
was  entitled  to  go  to  the  jury.  ^ 

The  next  assignment  is  of  more  serious 
consequence.  Plaintiff's  instruction  6  is  as 
follows: 

"The  court  instructs  the  jury  that  the  evi- 
dence of  Dr.  Klinger,  Irvin  Graves,  Roma 
Sims,  Tom  Foster,  and  certain  other  witnesses 
used  by  the  plaintiff  and  defendant,  appears 
by  deposition  and  by  transcript  of  the  stenog- 
rapher who  took  the  evidence  in  the  former 
trial  in  this  case,  and  it  therefore  becomes 
yonr  duty  to  give  such  testimony  inch  weight 
and  credit  as  you  would  if  said  parties  were 
personally  present  and  testifying  before  you." 

To  support  this  instructiim  plaintiff  re- 
lies upon  State  v.  Underwood,  75  Mo.  230. 
It  appears  in  that  case  that  the  defendant 
was  charged  with  murder,  that  he  filed  an 
application  for  a  continuance.  Under  the 
law  as  it  then  existed,  the  prosecuting  at- 
torney could  defeat  a  continuance  by  con- 
senting that  the  facts  set  out  in  the  appli- 
cation might  be  read  in  evidence,  eta    Sec- 
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tton  1886,  B.  S.  1879.  In  tHe  Underwood 
Case  tbe  prosecutins  attorney  met  the  appli- 
cation for  a  continuance  by  proceeding  ac- 
cording to  tbe  proTlsIoDS  of  said  section 
1886.  The  court  at  tbe  Instance  of  tbe  state 
gave  tbls  instructlim: 

"The  statements  read  in  eTidence  as  the  tes- 
timony of  C.  B.  Turner  and  John  Doe,  whose 
real  name  is  onknown.  are  to  be  taken  and 
received  by  the  Jury  as  the  testimony  of  such 
persons  were  they  present;  and  the  jury  are 
tbe  sole  judges  of  their  credibility,  and  of  the 
weight  to  be  given  to  their  testimony." 

The  defendant  requested,  and  the  court  re- 
fused, this  Instruction: 

"The  statements  read  In  evidence  upon  de- 
fendant's application  for  continuance,  of  the 
facts  which  he  expected  to  be  able  to  prove  by 
the  absent  witnesses,  are  to  be  taken  and 
received  by  the  jury  as  the  testimony  of  such 
witnesses,  and  are  entitled  to  the  same  weight 
as  if  such  absent  witnesses  had  been  sworn 
and  given  their  evidence  on  the  trlaL" 

For  giving  the  Instmctlon  requested  by 
tbe  state,  and  refusing  tbe  (me  requested  by 
def aidant,  tbe  cause  was  reversed  and  re- 
manded. Of  tbe  given  Instruction  the  court 
said: 

"On  retiring  to  consider  of  their  verdict,  tbe 
jury  could  not  fail  to  be  impressed  with  the 
line  of  demarcation  thus  drawn  between  the 
testimony  of  the  witnesses  present  and  that 
of  those  absent,  or,  what  is  tantamount  there- 
to. Its  lawful  equivalent  and  legal  substitute. 
Such  distinctions,  violative  alike  of  the  statute 
and  of  the  reasons  upon  which  it  is  founded, 
cannot  receive  our  sanction." 

The  court  expresses'  the  opinion  that  tbe 
Instruction  requested  by  defendant  and  re- 
fused correctly  embodied  what  tbe  Legisla- 
ture Intoided  to  be  the  efTect  of  the  statute, 
section  1886,  supra.  Said  section  1888  was 
declared  unconstitutional  and  void  In  State 
v.  Berkley,  92  Mo.  41,  4  S.  W.  24.  Under 
tbe  law  as  it  is  now  it  would  be  unlikely 
that  a  condition  would  arise  in  a  criminal 
case  calling  for  such  Instructions. 

In  Dry  Goods  Co.  v.  McLaughlin,  Dyer  & 
Co.,  78  Mo.  App.  578,  there  was  an  applica- 
tion by  plaintiff  for  a  contlnoance.  The  in- 
terpleader avoided  a  oontlnuance  by  admit- 
ting that  the  absent  witness  wonld.  If  pres- 
ent testify,  etc.,  complying  with  what  is  now 
section  1390,  B.  a  1919.  mis  instruction 
was  given: 

"The  court  instructs  the  Jury  that  inter- 
pleaders admit  that  Dyer,  if  present,  would 
testify  as  set  out  in  his  affidavit  and  read  In 
evidence,  but  do  not  admit  that  such  testimony 
is  true." 

This  instruction  was  held  to  be  erroneous. 
In  commenting  on  this  Instruction  the  court 
said: 

"The  object  of  the  statute  is  to  give  the 
evidence  of  the  absent  witness  as  set  out  in 
the   application  for  a  continuance,  the   same 


weight,  the  same  credit,  and  the  same  pro- 
bative force  as  his  deposition  would  have,  had 
it  been  taken  in  the  regular  statutory  method, 
and  it  should  no  more  be  made  a  special  sub- 
ject of  animadversion  by  the  court  orally  or 
by  way  of  instruction,  than  the  evidence  of  any 
other  unimpeached  witness." 

In  Freeman  v.  By.  Co.,  95  Mo.  App.  94,  68 
S.  W.  1057,  the  following  instruction  was 
condemned: 

"The  court  instructs  the  jury  that  the  plain- 
tiff admits  that  one  F.  B.  Kautz  and  George 
Byrne,  if -present  on  the  witness  stand,  would 
swear  to  certain  matters  set  out  in  an  aflSdavit 
made  in  support  of  an  application  for  con- 
tinuance filed  In  the  case  by  the  defendant. 
You  are  further  instructed  that  by  such  ad- 
mission on  the  part  of  the  plaintiff  he  does  not 
admit  tbe  truth  of  such  statements,  but  he 
may  disprove  the  matters  disclosed  in  said 
statements  or  prove  any  contradictory  state- 
ments made  by  such  absent  witnesses  In  re- 
lation to  the  matters,  in  issue  and  on  trial. 
It  is  for  you  to  say  what  weight  yon  win  at- 
tach to  any  and  all  testimony  introduced  in  the 
trial  of  tUs  cause." 

Commoitlng  on  this  instruction  the  court 
said: 

"The  vice  of  the  said  Instruction  is  plain— 

It  tells  the  Jury  that  tiie  plaintiff  may  'disprove 
the  matters  disclosed  In  said  statements,  or 
prove  any  contradictory  statements  made  by 
such  absent  witnesses  in  relation  to  the  mat- 
ters in  issue  and  on  trial.'  The  court  thus,  in 
effect,  told  the  jury  that  said  absent  witnesses 
had  made  contradictory  statements." 

In  ESsner  v.  Snpreme  Lodge,  98  Mo.  940, 
11  S.  W.  991,  the  following  Instruction  was 
condemned: 

"The  jury  are  instructed  that  plaintiff  does 
not  admit  tbe  statementa  made  in  defendant's 
application  for  a  continuance  and  read  in  evi- 
aence,  to  be  facts  established  by  evidence,  bat 
only  admits  that  defendant  could  produce  evi- 
dence as  in  stud  affidavits  stated,  tending  to 
prove   such  facts." 

In  commenting  upon  ttala  Instmction  the 
court  said: 

"This  instruction  fell  far  short  of  telling  the 
Jury  that  the  facts  recited  In  the  affidavits 
for  continuance,  as  those  the  absent  witnesses 
would  prove,  were  to  be  received  with  like  ef- 
fect as  their  testimony.  If  the  court  Instructed 
at  all  upon  that  point  it  should  have  carefully 
given  as  much  effect  to  those  affidavits  as  the 
sutute  required  (B.  S.  1879,  |  3590).  The 
extent  of  the  admission  made  to  prevent  a  con- 
tinuance is,  in  strictness,  a  matter  with  which 
the  court  alone  should  deal.  The  admission 
ia  made  to  tbe  court.  It  is,  at  least,  unneces- 
sary (we  will  not  say  always  erroneous)  to 
refer  to  it  in  instructing  the  jury.  But  we 
have  no  doubt  that  tbe  instruction  numbered 
2,  given  in  the  case  at  bar  on  the  subject,  was 
calculated  to  convey  a  wrong  impression  re- 
garding the  absent  evidence  of  defendaitt, 
which  the  affidavits  and  the  adversary's  ad- 
mission had  undertaken  to  supply." 
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It  will  be  noted  that  tbe  courts,  in  passing 
upon  instructions  dealing  with  absent  wit- 
nesses where  continuance  has  been  avoided 
under  what  is  now  section  1390,  R.  S. 
1919,  have  uniformly  condenmed  Instructions 
which  have  exceeded  tbe  latitude  allowed  by 
the  statute.  In  Jones  t.  Railroad  (Mo.)  228 
S.  W.  780,  loc.  dt.  785,  there  was  an  applica- 
tion by  defendant  for  a  continuance.  The 
continuance  was  aTolded  by  plaintiff  admit- 
ting, etc.,  under  section  1390,  R.  S.  1919. 
Tbe  defendant  requested  and  was  refused 
this  Instruction:  ^ 

"The  court  instructs  the  Jury  that  the  evi- 
dence of  the  absent  witness,  Glare  Roach,  as 
contained  in  and  read  to  you  from  tbe  affidavit 
in  support  of  defendant's  application  for  a  con- 
tinuance, is  entitled  to  and  should  be  given  the 
same  weight  and  credit  that  you  would  give  It 
if  said  witness  were  personally  present  and 
testified  to  die  same  facts  before  you." 

The  court  held  that  this  was  a  proper  in- 
struction and  should  have  been  given.  Oom- 
mentlng  thereon,  it  is  said: 

"We  confess  our  inability  to  understand  upon 
what  theory  of  law  the  trial  court  refused  to 
give  said  instruction  C.  It  is  clearly  within 
the  purview  of  above  section  of  tbe  statute, 
and  in  Eisner  v.  Sup.  L.  K.  A  L.  of  Honor,  96 
Mo.  640,  11  S.  W.  891,  was  held  to  properly 
state  the  law.  This  was  an  important  matter 
from  defendant's  viewpoint,  as  tbe  conductor, 
Johnson,  and  Holt,  the  brakeman,  were  pres- 
ent St  the  trial,  and  testified  in  person.  Roach 
was  not  present,  nor  vxu  kii  deporition  taken 
in  th«  caie.  The  defendant  was  entitled  to 
have  the  jury  informed,  under  section  1960, 
supra,  that  the  testimony  of  Roach,  aa  read, 
was  to  be  considered  as  though  he  were  pres- 
ent and  testified  to  the  facts  stated  in  the 
affidavit  The  refusal  of  said  instruction  cut 
off  the  legal  right  of  defendant's  counsel  to 
argue  before  the  jury  the  view  they  should 
take  of  Roach's  testimony.  Instruction  O 
properly  declared  the  law,  and  should  have 
been  given.  The  refusal  of  the  court  to  give 
same  constituted  reversible  error."  (Italics 
onra.) 

[4]  It. would  appear  that  if  plaintiff's  in- 
struction related  to  tbe  evidence  of  wit- 
nesses whose  statements  were  read  under 
section  1S90,  B.  S.  1919,  that  it  would  be  a 


proper  instruction;  but  where  the  absent 
witnesses  have  given  tbdr  evidence  by  dep- 
osition or  before  tbe  court  at  a  former 
trial,  and  their  evidence  Is  not  made  compul- 
sory in  that  manner  In  order  to  avoid  a  con- 
tinuance, we  are  of  the  opinion  that  such  an 
instruction  as  glvoi  In  the  instant  case 
was  Improper  and  prejudicial.  We  think 
tbat  tbe  italicized  portion  of  the  excerpt 
quoted,  supra,  from  Jones  v.  Railroads,  Is  sig- 
niflcant,  and  indicative  of  what  the  conse- 
quences should  be  when  such  an  instruction 
is  given  except  under  the  statute  where  a 
compulsory  admission  baa  been  made  Iq 
order  to  avoid  a  continuance.  All  such  in- 
structions are  a  comment  on  the  evidence, 
but  to  a  limited  extent  such  instructions  have 
been  held  proper  when  growing  out  of  appli- 
cations for  and  avoidances  of  continuances 
under  section  1390. 

Tbe  court  refused  instruction  A,  asked  by 
defendant,  but  be  did  not  raise  tbe  point  of 
this  refusal  In  his  moti<Mi  for  a  new  trial. 
But  if  (m  a  retrial  the  evidence  is  tbe  same 
as  here,  and  this  Instruction  is  again  request- 
ed. It  sbould  be  given. 

The  Judgment,  because  of  tbe  wroneous 
Instruction  noted  above,  diould  be  reversed 
and  tbe  cause  remanded,  and  it  is  so  or- 
dered. 

COX,  P.  J.,  and  PARRINOTON,  J.,  concur. 

On  Motion  for  Rehearing. 

PER  CURIAM.  Respondent  earnestly  urg- 
es in  his  motion  for  rehearing  that  our  opin- 
ion Is  not  in  line  with  the  adjudicated  cases, 
but  diligent  and  learned  counsel  have  been 
unable  to  find  any  additional  authority  to 
that  in  the  original  briefs.  We  think  that 
the  conclusion  we  reached  Is  the  correct  one 
in  view  of  tbe  law  as  we  read  it.  In  tbe 
opinion  filed  we  called  attention  to  instruc- 
tion A  asked  by  defendant,  and  suggested 
that  on  a  retrial  if  tbe  evidence  was  the 
same  this  instruction  if  asked  should  be  giv- 
en. We  have,  however,  decided  that  this  iu- 
structioD  sbould  not  be  given.  We  find  no 
reason  to  grant  a  rehearing,  and  the  motion 
tberefOr  is  overruled. 
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RAMSEY  V.  WAHL  et  al.     (No.  264-3484.) 

(CommiBsioii  of  Appeals  of  Texas,  Section  A. 
Dec  14,  1921.) 

1.  Contraets  «=9333(5)— Provision  whioh  do 
not  qualify  or  alter  thase  braaDhed  naad  not 
ba  alleged. 

While,  in  a  suit  for  breach  of  a  written 
contract,  it  is  necessary  to  correctly  allege 
all  the  provisions  of  the  contract  essential  to 
the  cause  of  action  declared  on,  it  is  not 
necessary  to  set  oat  other  provisions  which 
in  DO  way  quality  or  alter  the  provisions 
breached. 

2.  Bills  and  notes  <9=>489(7)—Nota  sufficiently 
pleaded,  though  unestential  provisions  not 
alleged. 

A  note  sued  on  held  sufficiently  pleaded, 
though  provisions  authorizing  either  malcer 
to  extend  the  time  of  payment  without  consent 
of  the  other,  mailing  it  payable  at  a  particular 
bank,  and  redting  that  it  -was  secured  by  a 
chattel  mortgage  on  certain  personal  prop- 
erty, were  not  tdleged,  where  such  provisiooa 
were  not  essential  to  and  did  not  modify  or 
aSect  the  cause  of  action  declared  on,  a  mere 
omission,  as  distinguished  from  a  misdescrip- 
tion, not  constituting  a  fatal  variance. 

3.  Bill*  and  not^  «=3489(7)— Note  sued  on 
may  be  received  for  all  purposes  where  of- 
fered by  defendants  for  restricted  purposes 

Where  defendants,  who  were  in  possessioii 
of  the  note  sued  on,  offered  it  in  evidence,  but 
attempted  to  restrict  the  purposes  for  which 
it  should  be  received,  whereupon  plaintiff  of- 
fered it  in  evidence  for  all  purposes,  the  court 
did  not  err  in  so  receiving  it,  though  it  contain- 
pd  provisions  not  alleged  in  the  petition,  since 
even  an  affirmative  misdescription,  as  well  as 
mere  omissions,  must  be  such  as  to  mislead  or 
surprise  the  opposing  party  to  constitute  a 
fatal  variance. 

4.  Chattel  mortgages  iS=>  1 88 (2)— Mortgage  on 
saloon  stock  held  void  under  statute. 

A  chattel  mortgage  on  the  stock  in  trade, 
license  to  operate,  and  equipment  of  a  retail 
liquor  saloon,  securing  a  note  for  the  purchase 
price  maturing  in  six  months,  shortly  before 
the  expiration  of  the  license,  held  void  under 
Rev.  St  art.  3970,  in  so  far  aa  it  covered  the 
stodE  in  trade,  it  being  presumed  that  the 
parties  intended  tliat  the  purchaser  would 
continue  the  business  and  sell  the  stock  to 
customers,  and  that  the  license  would  be  used 
as  autHority  to  do  so  until  it  expired. 

5.  Principal  and  surety  «=>■  15(2)— Safety  held 
not  discharged  by  note  owner's  failure  to 
enforce  chattel  mortgage  until  after  sale  and 
conversion  of  property. 

A  surety  on  a  note  for  the  purchase  price 
of  a  saloon  secured  by  a  chattel  mortgage  on 
the  equipment,  who,  with  the  maker  of  the 
note,  remained  in  possession  of  the  mortgaged 
property  and  never  requested  suit  on  the  note 
and  mortgage  as  provided  by  Rev.  St.  art. 
6329,  was  not  discharged  entirely  or  pro  tanto, 
by  the  note  owner's  failure,  by  mere  inaction 
or  passive  negligence,  to  proceed  to  enforce  the 


mortgage  until  the  property  was  dissipated  or 
placed  beyond  the  reach  of  process. 

6.  Bills  and  notes  «=»443(l)— Egaitable  owner 
of  note  executed  and  delivered  to  agent  may 
sua  thereon  In  his  own  name. 
In  an  action  on  a  note  executed  and  deliv- 
ered to  plaintifCs  agent  and  trustee,  where 
the  trustee  in  bankraptcy  of  such  agent  Sm-. 
claimed  any  interest  in  the  note,  and  plaintiff, 
by  making  the  agent  and  its  trustee  in  t>ank- 
ruptcy  a  party  to  the  suit,  made  the  judgment 
binding  on  them,  thereby  fully  protecting  de- 
fendants from  the  possibility  of  a  subsequent 
suit  on  the  note,  it  was  immaterial  whether 
the  note  had  been  delivered  to  plaintiff,  who,  as 
the  equitable  owner  thereof,  was  entitled  to 
sue  and  recover  thereon  in  bis  own  name. 

Error  to  Court  of  (Mvll  Appeals  of  Eighth 
Supreme  Judicial  District. 

Action  by  L.  O.  Ramsey  against  George 
W.  Wahl,  his  mother,  aod  another.  From 
a  Judgment  of  the  Court  of  ClvU  Appeals 
(218  S.  W.  559),  reversing  a  judgment  for 
plaintiS  against  defendants  WabI  and  his 
mother,  plaintiff  brings '  error,  and  defend- 
ants Wahl  also  file  cross-error.  Judgment 
iof  Court  of  Civil  Appeals  set  a^de.  and 
that  of  district  court  affirmed. 

J.  F.  Vveeks  and  Chas.  Owen,  both  of  El 
Paao,  for  plaintiff  in  error. 

M.  v.  Ward  and  M.  W.  Stanton,  botb  of 
El  Paso,  for  defendants  in  error. 

McKenzie  ft  Loose,  of  El  Paso,  for  defend- 
ant Terrell,  Trustee. 

GALIiAGHER,  J.  L.  O.  Ramsey  sued 
George  W.  Wahl,  Mrs.  G.  W.  Wahl,  and  P. 

H.  Terrell,  trustee  of  the  Goldoft  Uquor 
Company,  a  bankrupt  corporation,  in  the 
district  court  of  El  Paso  county,  Tex.  Trial 
was  had  on  an  amendeil  petition,  in  wliich 
Ramsey  alleged  that  he  was,  on  the  26tb 
day  of  May,  1914,  the  owner  of  a  retail  Uq- 
uor business  in  the  town  of  Ysleta,  and  tliat 
on  said  date  be  sold  to  the  defendant  WabI 
the  said  business,  together  with  the  stock 
of  liquors,  cigars,  cash  register,  license,  and 
fixtures,  for  the  agreed  sum  of  $1,250,  and 
that  on  said  date  said  George  W.  Wahl,  joined 
by  his  mother,  Mrs.  G.  W.  Wahl,  as  consid- 
eration therefor  executed  and  delivered  to 
him  their  promissory  note  for  the  sum  of 
$1,250,  due  six  months  after  date  with  In- 
terest at  the  rate  of  10  per  cent,  per  annum, 
and  providing  for  the  payment  of  10  per  cent, 
additional  as  attorney's  fees.  He  further 
alleged  that  he  Intended  at  the  time  to  sell 
said  note  to  the  Goldoft  Liquor  Company, 
and  that  it  was  for  convenience  made  pay- 
able to  said  company.  He  further  alleged 
that  the  Goldoft  Liquor  Company  held  said 
note  as  agent  and  trustee  for  him;  that  it 
had  never  collected  the  same,  but  had  lo- 
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dorsed  and  delivered  the  same  to  him,  and 
that  he  was  the  legal  and  equitable  owner 
thereof.  He  further  alleged  that  said  Ter- 
rell, in  behalf  of  said  bankrupt,  was  claim- 
ing some  interest  in  said  note. 

Tdrrell,  trustee  in  bankruptcy,  answered, 
disclaiming  any  interest  in  the  note. 

George  W.  Wahl  specially  denied  that  said 
note  had  ever  been  transferred  or  delivered 
to  Ramsey.  Mrs.  Wahl  adopted  his  plead- 
ings, and  further  alleged  the  execution  of 
a  chattel  mortgage  on  the  property  acquired 
from  Ramsey  to  secure  said  note,  and  that 
Ramsey  had  taken  possession  of  all  the  prop- 
erty covered  by  said  mortgage  and  had  sold 
the  same  and  appropriated  the  proceeds  to 
his  own  use,  and  that  she  was  a  surety  and 
was  thereby  discharged. 

Only  so  much  of  the  pleadings  as  is  neces- 
sary to  an  mderstanding  of  the  issues  here- 
inafter discussed  has  been  stated. 

The  case  was  submitted  on  special  issues, 
in  response  to  which  the  Jury  found  that 
the  note  sued  on  was  never  delivered  by  the 
Goldoft  Hquor  Company  to  the  plaintiff; 
that  it  was  made  payable  to  and  received  by 
»aid  liquor  company  for  the  benefit  of  plain- 
tiff; that  Mrs.  Wahl  was  a  surety  thereon, 
and  that  plaintiff  knew  that  she  was  a  sure- 
ty at  the  time  she  signed  the  same. 

Judgment  was  entered  on  the  verdict  that 
plaintiff  recover  of  defendants  George  W. 
Wahl  and  Mrs.  6.  W.  Wahl  the  amount  sued 
for,  and  that  he  take  nothing  against  the 
trustee  in  bankruptcy. 

The  Wahls  appealed,  and  the  Court  of 
Civil  Appeals  for  the.  Eighth  Supreme  Judi- 
cial District,  in  a  majority  opinion,  reversed 
the  case  and  remanded  it  to  the  district 
coart.  218  8.  W.  959.  Both  sides  applied 
for  a  writ  of  error,  and  both  applications 
were  g;ranted  by  the  Supreme  Court,  thus 
bringing  the  whole  case  before  us  for  re- 
view. 

For  convenience,  the  parties  will  be  re- 
ferred to  as  plaintiff  and  defendants  respec- 
tively, as  they  appeared  in  the  trial  court. 

The  Court  of  Civil  Appeals,  in  its  majority 
opinion,  held  that  there  was  a  fatal  variance 
between  the  note  declared  on  and  the  note 
introduced  In  evidence.  This  holding  Is  as- 
signed as  error. .  It  Is  based  on  the  fact  that 
the  note  offered  In  evidence,  in  addition  to 
the  provisions  declared  on  In  plaintiffs  pe- 
tition, contained  other  provisions  authorizing 
either  of  the  makers  to  extend  the  time  of 
payment  without  the  consent  of  the  other, 
and  making  it  payable  at  a  particular  bank 
in  El  Paso,  and  the  further  fact  that  it  re- 
cited that  it  was  secured  by  a  chattel  mort- 
gage on  certain  personal  property.  None  of 
these  matters  were  set  out  or  referred  to  in 
plaintiff's  petition. 

There  is  no  contention  that  the  petition 
aa  amended,  mlsdescribed  any  of  the  provi- 


sions ot  the  note  sued  on.  The  contention 
is  that  the  mere  omission  of  th^  matters 
above  referred  to  constituted  a  fatal  vari- 
ance. 

[1  ]  While  in  a  suit  for  breach  of  a  written 
contract  it  is  necessary  to  correctly  allege 
all  the  provisions  of  tiie  contract  essential 
to  the  cause  of  action  declared  upon,  it  is 
not  necessary  to  set  out  other  provisions 
which  in  no  way  qualify  or  alter  the  provi- 
sions alleged  to  have  been  breached. 

The  rule  is  thus  stated  in  9  Cyc.  p.  714: 

"In  order  to  avoid  prolixity,  so  much  of  the 
contract  as  is  essential  to  the  cause  of  action 
should  be  set  forth,  and  no  more,  and  this  also 
may  be  stated  according  to  Its  legal  effect. 
The  plaintiff  is  not  bound  to  state  that  which 
is  merely  matter  of  evidence.  But,  while  it  is 
not  necessary  to  set  out  more  of  an  alleged 
contract  than  pertains  to  the  obligation,  the 
breach  of  which  is  complained  of,  yet,  if  an  al- 
ternative qualifies  the  obligation,  the  whole 
contract  shotdd  be  set  out  according  to  its  legal 
effect,  or  tenor;  or,  to  say  the  least,  the  omis- 
sion of  any  part  of  the  contract  which  material- 
ly qualifies  and  alters  the  legal  nature  of  the 
promise  alleged  to  have  been  broken  will  be 
fatal.  In  other  words,  if  tliere  is  any  part 
of  an  agreement,  which  materially  qualifies  or 
varies  the  sense  and  legal  effect  of  the  parts 
set  forth,  care  must  be  taken  not  to  omit  it 
in  order  to  avoid  a  fatal  variance." 

The  following  authorities,  among  many 
others,  are  in  accord  with  the  text  quoted. 
Mason  v.  Klebecg  et  al.,  4  Tex.  85,  86;  Woot- 
ers  V.  I.  &  O.  N.  By.  Co.,  04  Tex.  2&4,  298; 
Ucovich  v.  First  Nat  Bank,  188  S.  W.  1102, 
1105,  1106  (writ  refused);  Adams  v.  Davis, 
16  Ala.  748;  Steams  v.  Barrett,  18  Mass. 
443,  11  Am.  Dea  223;  Detroit,  H.  &  I.  R> 
Co.  V.  Forbes,  30  Mich.  165,  172;  Moore  v. 
Mountcastle,  72  Mo.  605;  Gibson  v.  Wheldon, 
82  Vt.  175,  72  AtL  909. 

[2]  The  provisions  of  the  note  sued  on 
which  were  neither  set  out  nor  referred  to 
in  the  petition  vrere  in  no  way  essential  to  . 
the  cause  of  action  declared  on  therein.  Nei- 
ther did  they  in  any  way  modify  or  affect 
the  same.    The  note  was  sufficiently  pleaded. 

[3]  The  defendants  were  in  possession  of 
the  note,  and  produced  it  in  court  and  of- 
fered it  in  evidence,  but  attempted  to  re- 
strict the  purposes  for  which  it  should  be 
received.  The  plaintiff  then,  over  their  ob- 
jection, offered  it  in  evidence  for  all  pur- 
poses, and  it  was  so  received.  We  fail  to 
see  how  they  could  reasonably  claim  to  have 
been  misled  or  surprised  by  its  contents. 
Bven  in  case  of  an  affirmative  misdescrip- 
tion, it  must  be  such  as  to  mislead  or  sur- 
prise the  opposing  party  to  constitute  a  fatal 
variance.  National  Bank  v.  Stephenson,  82 
Tex.  435,  436,  18  S.  W.  583,  and  authorities 
there  cited. 

[4]  The  Court  of  Civil  Appeals  in  its  ma- 
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Jorlty  opinion  held  that,  It  having  been  shown 
that  a  chattel  mortgage  was  executed  to  se- 
cure the  note  sued  on,  and  that  the  property 
covered  by  such  mortgage  was  dissipated 
with  the  knowledge  of  the  plaintiff,  and 
there  being  no  showing  of  the  exercise  by 
plaintiff  of  any  diligence  to  subject  such 
property  to  the  payment  of  the  debt,  Mrs. 
Wahl,  who  was  only  a  surety  on  the  note 
sued  on,  was  discharged  from  UahlUty  there- 
on.    This  holding  is  assigned  as  error. 

The  mortgage  Introduced  In  evidence  de- 
scribed the  property  covered  thereby,  as 
follows: 

"All  stock  of  whisky,  both  barrel  and  bottle 
goods;  all  beer  and  glassware;  one  liqnor 
dealer's  license;  one  national  cash  register; 
twelve  chairs;  three  tables;  all  located  in 
building  on  east  side.  Main  street,  Tsleta,  Tex." 

The  note  was  given  as  the  purchase  price 
of  a  retail  liquor  saloon.  The  property  mort- 
gaged was  the  stock  in  trade,  the  license  to 
operate,  and  such  of  the  equipment  of  the 
saloon  as  was  owned  by  plaintiff.  There  be- 
ing nothing  to  indicate  anything  to  the  con- 
trary, it  will  be  presumed  that  all  the  par- 
ties intended  that  the  purchaser  would  con- 
tinue such  business,  that  the  stock  In  trade 
would  be  sold  to  customers,  and  that  the 
license  would  be  used  as  authority  to  do  so 
until  It  expired  and  became  valueless.  Un- 
der such  circumstances  the  mortgage,  in  so 
far  as  It  covered  the  stock  In  trade,  was  void 
under  the  provisions  of  our  statute  of  frauds. 
R.  S.  art.  3970.  The  note  matured  six  months 
after  date.  The  evidence  showed  that  the 
license  expired  shortly  after  the  maturity 
of  the  note. 

[1]  The  remainder  of  the  mor^aged  prop- 
erty consisted  of  some  glassware,  three 
tables,  twelve  chairs  and  a  cash  register. 
The  evidence  does  not  show  what  became 
of  this  property.  Mrs.  Wahl  did  not  ask 
that  the  mortgage  be  foreclosed,  and  that 
this  property  be  searched  for,  seized,  and 
sold  and  the  proceeds  applied  toward  the 
discbarge  of  the  debt.  She '  contented  her- 
self with  charging  that  the  plaintiff  either 
converted  It  to  his  own  use  or  participated 
in  Its  conversion,  and  claimed  that  she  was 
thereby  discharged  from  liability  for  the  en- 
tire debt,  regardless  of  the  value  of  the 
property  alleged  to  have  been  converted. 
She  wholly  failed  to  prove  that  plaintiff  In 
any  way  consented  to  or  participated  In  the 
sale  and  conversion  of  this  property,  if  it 
was  sold  and  converted,  as  she  alleged. 

There  is  no  contention  that  it  was  not  con- 
templated by  the  iiartles,  including  Mrs. 
Wahl,  that  her  son  and  codefendant  should 
remain  in  possession  of  the  mortgaged  prop- 
erty, and  there  is  no  contention  that  Mrs. 
Wahl  ever  requested  suit  on  the  note  and 


mortgage  as  provided  by  the  statute  on  Bue- 
tyshlp.    E.  S.  art.  6329. 

The  Issue  before  us  is  therefore  narrowed 
to  a  single  proposition,  and  that  Is  whether 
a  creditor,  having  personal  security  and  al- 
so  a  chattel  inortgage  to  secure  his  debt,  by 
mere  inaction  or  passive  negligence  In  fall- 
ing to  proceed  to  enforce  his  mortgage  until 
the  mortgaged  property  is  dissipated  or 
placed  beyond  the  reach  of  process  thereby 
discharges  the  surety  from  liability  for  the 
debt,  either  entirely  or  to  the  extent  of  the 
value  of  the  property. 

The  case  of  Murrell  v.  Scott,  Kl  Tex.  520, 
626,  527,  is  similar  to  this  case,  except  In 
that  case  the  mortgaged  pr(Y)erty  was  placed 
In  the  hands  of  a  trustee  Instead  of  being 
left  in  the  hands  of  the  mortgagor.  The  Su- 
preme Oonrt  held  in  that  case  that  the  credi- 
tor was  not  responsible  for  the  negllg«ice 
or  mismanagement  of  the  trustee  unless  he 
procured  or  connived  at  the  same. 

We  have  found  no  case  by  the  Snpreme 
Court  on  the  exact  point  at  issue,  but  in  the 
case  of  Dllhird  v.  Chandler,  157  S.  W.  303, 
804,  the  Court  of  Civil  Appeals  for  the  Sec- 
ond District  laid  down  the  rule  clearly  and 
succinctly.  While  there  was  no  attempt  t« 
have  the  decision  In  that  case  reviewed  by 
the  Snpreme  Court,  it  is  in  accord  with 
the  weight  of  authority  and  supported  by 
decisions  of  courts  of  last  resort  in  other 
states.    We  quote  therefrom  as  follows : 

"We  understand  the  rale  to  be,  however,  gen< 
erally  that,  where  the  pledged  property  is  not 
committed  into  the  hands  of  the  mortgagee, 
but  is  permitted  to  remain  with  the  mortgagor, 
the  mere  indulgence  or  even  negligence  in  the 
matter  of  delaying  a  foreclosure  through  legal 
proceedings,  even  though  it  results  in  the  loss 
of  the  security,  does  not  have  the  effect  in  law 
to  release  the  suretieB  on  the  debt.  First 
Nat.  Bank  v.  PoweU,  149  8.  W.  1096.  The  rule 
may  be,  and  is,  different  where  the  mortgaged 
property  is  la  the  posaeesion  and  under  the 
control  of  the  mortgagee,  or  where  he  does 
some  affirmative  act  in  respect  to  which  the 
sureties  are  at  such  disadvantage  as  to  be  un- 
able to  protect  themselves  by  a  compliance 
with  their  contract  to  pay,  and  thus  be  sub- 
rogated to  the  mortgagee's  right,  and  the 
mortgaged  property  is  tn  consequence  thereof 
lost  to  them.  Bennett  v.  Taylor,  4S  Tex.  Civ. 
App.  80,  93  S.  W.  701,  and  authorities  there 
cited.  The  evidence  fails  to  show  that  any  of 
the  mortgaged  property  ever  came  under  the 
control  or  in  the  possession  of  appellee,  or 
that  he  ever,  by  any  overt  act,  negligently  or 
otherwise  permitted  the  mortgaged  property  to 
be  put  beyond  the  reach  of  a  foreclosure  which 
was  equally  to  be  had  by  the  complaining  sure* 
ties  as  well  as  himself." 

I 

The  following  alatb|t>rltles  from  other 
states  support  the  rule  so  stated;  Thorn  v. 
PInkham,  84  Me.  101,  24  Atl.  718,  80  Am. 
St   Eep.  835;  Grisard  ▼.  Blnson,  BO  Arte 
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229,  6  S.  W.  906;  Fanning  v.  Murphy,  126 
Wis.  B38,  105  N.  W.  1056.  4  L.  H,  A.  (N.  S.) 
666,  5  Ann.  Cas.  435,  110  Am.  St.  Rep.  946; 
Freaner  v.  Tingling,  37  Md.  491;  Schroep- 
pell  V.  Shaw,  3  N.  Y.  446;  Cherry  t.  Miller, 
7  Lea  (Tenn.)  305;  Clopton  v.  Spratt,  S2  Miss. 
261. 

While  the  evidence  shows  that  the  plaintiff 
did  not  know  of  the  existence  of  the  mort- 
gage until  the  trial,  inasmuch  as  he  alleged 
tliat  the  Goldoft  Liquor  Company,  in  taking 
and  holding  the  note  sued  on,  was  acting  as 
hte  agent  and  trustee,  we  think  he  was 
charged  with  knowledge  of  the  fact  that  it 
also  took  a  mortgage  to  secure  It.  There 
being  nothing,  howerer,  in  the  record  to 
show  tliat  he  did  any  affirmative  act  or 
omitted  any  legal  duty  which  tended  to  de- 
feat the  lien  or  prevent  the  surety  from  re- 
sorting to  the  mortgaged  property  for  re- 
imbursement, we  hold  that  the  surety,  Mrs. 
Wahl,  was  not  discharged  either  entirely  or 
pro  tanto. 

[6]  The  finding  of  the  jury  that  the  note 
sued  on  had  never  been  delivered  to  the 
plaintiff  was  upon  an  Immaterial  issue. 
That  there  had  been  a  delivery  of  the  note 
by  the  makers  to  the  Goldoft  Uquor  Com- 
pany, plaintiff's  agent  and  trustee,  was  not 
disputed.  The  trustee  in  bankruptcy  dls- 
daimed.any  Interest  in  the  note  and  thus 
refused  to  contest  plaintiff's  claim  of  own- 
ership, but  in  effect  conceded  the  same.  By 
making  the  payee  named  In  the  note,  or  its 
tmstee  in  bankruptcy,  a  party  to  the  suit 
and  tendering  an  issue  on  the  ownership  of 
the  note,  plaintiff  made  the  judgment  bind- 
ing on  the  payee  and  its  trustee,  and  fully 
protected  defendants  from  the  possibility  of 
a  subsequent  suit  on  such  note,  and  any 
danger  of  a  double  recovery.  Plaintiff  was 
found  by  the  jury  to  be  the  equitable  own- 
er of  the  note  and  as  such  was  entitled  to 
sue  and  recover  thereon  in  bis  own  name. 
Guest  V.  Rhine,  16  Tex.  549. 

We  agree  with  the  Court  of  Civil  Appeals 
in  the  disposition  (tf  the  other  Issues  in  the 
case. 

The  Court  of  Civil  Appeals  having  reversed 
and  remanded  the  case  on  issues  of  law 
alone,  and  not  having  set  aside  any  of  the 
findings  of  fact  made  by  the  jury,  nor  made 
any  findings  of  fact  which  preclude  a  re- 
covery, and  not  having  found  against  any 
fact  necessary  to  a  recovery,  we  recommend 
that  the  judgment  of  the  Court  of  Civil  Ap- 
peals be  set  aside  and  the  Judgment  of  the 
district  court  afhrmed. 

CDBETON,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 


ARANSAS  HARBOR  TERMINAL  RY.  CO.  V. 
TAPER.  (No.  265-3486.) 

(GommlBBion  of  Appeals  of  Texas,  Section  A. 
Dee.  14, 1921.) 

1.  LIM  aad  slaadar  «s>36-^<Privlleged  oon- 
iBHnloation"  deflied. 

An  absolutely  privileged  communication  is 
one  in  respect  to  which  by  reason  of  the  occa- 
sion on  which  it  is  made  no  remedy  can  be 
had  in  a  civil  action. 

[Ed.  Note.— For  other  defiidtions,  see  Words 
and  Phrases,  First  and  Second  Series,  Privi- 
leged Commvnication.] 

2.  Libel  and  slander  4s>38(l)  —  Public  Service 
Commissions  ®=>l— Railroad  Commission  has 
quasi  Judicial  powsrs,  and  oommunicatlons 
thereto  are  absolutely  privileged. 

Under  Const,  art.  10,  I  2,  authorizing  the 
Railroad  Commission,  and  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art  6653,  creating  that  body 
and  empowering  it  to  hear  and  investigate  com- 
plaints, compel  attendance  of  witnesses,  compel 
testimony,  and  render  judgments,  thongh  en- 
forceable only  by  referring  tibem  to  another 
tribunal,  such  commission  is  a  quasi  Jndicial 
body  and  an  arm  of  the  government;  and  a 
communicatiolt  to  them  in  answer  to  a  com- 
plaint filed  with  them  was  absolutely  privileged. 

3.  Libel  and  slander  «=938(l)— Cedimuuioa- 
tlons  In  Judicial  prooeedlnos  absolutely,  privi* 
leged. 

Communications,  made  in  the  course  of  a 
judicial  proceeding,  are  absolutely  privileged. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Jndicial  District 

Action  by  0.  C.  Taber  against  th^  Aransas 
Harbor  Terminal  Railway  Company  and  an- 
other. From  a  judgment  <m  directed  verdict 
for  defendants,  plaintiff  appealed  to  the 
Court  of  Civil  Api>eal8,  and  on  judgment 
tbei*e  in  favor  of  plaintiff  (219  S.  W.  860), 
defendant  named  brings  error.  Judgment  of 
the  Court  of  Civil  Appeals  reversed,  and  that 
of  the  district  court  affirmed. 

Denman,  Franklin  &  McGown,  of  San  An- 
t(»iio,  for  plaintiff  in  error. 

T.  O.  Woldert,  of  Houston,  and  J.  D.  Todd, 
of  Corpus  Chrlstl,  for  defendant  In  error. 

RANDOLPH,  J.  This  is  a  suit  by  U.  O. 
Taber  against  Aransas  Harbor  Terminal 
Railway  Company  and  J.  O.  Moore  to  re- 
cover damages  for  libel.  Moore  having  died, 
the  cause  was  dismissed  as  to  bl^,  and  trial 
proceeded  between  plaintiff,  Taber,  and  the 
defendant  company. 

The  cause  of  action  was  based  upon  an 
alleged  libel  contained  in  a  letter  written  by 
Moore,  vice  president  of  defendant  company, 
to  the  Railroad  Commission  of  Texas,  which 
was  written  by  defendant  Moore  in  answer 
to  a  complaint  filed  before  the  Commission 
by  Taber.  On  trial  in  the  district  court  the 
jury  returned  an  instructed  verdict  ia  favor 
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of  defendant.  The  case  was  appealed  to  the 
Court  of  CivU  Appeals  for  the  Fourth  Su- 
preme Judicial  District,  and  from  a  judg- 
ment by  that  court  adverse  to  the  defendant 
company  (219  S.  W.  860)  the  Supreme  Court 
gi'unted  a  writ  of  error. 

The  application  for  writ  of  error  alleged 
four  grounds  of  error  committed  by  the 
Court  of  CItH  Appeals: 

"(a)  In  holding  that  the  lower  court  erred 
.  in  instructing  a  verdict  for  defendant;  (b)  in 
holding  that  the  alleged  libelous  matter  was  not 
absolutely  privileged;  •  •  •  (c)  in  holding 
that  the  Railroad  Commission  was  neither  a 
judicial  nor  a  quasi  judicial  body;  and  (d)  in 
holding  that  an  official  communication  addressed 
to  the  Railroad  Commission  of  Texas,  one  of 
the  departments  of  the  government  of  the  state, 
was  not  a  privileged  communication." 

The  Court  of  Civil  Appeals  In  reversing 
and  remanding  the  case  to  the  district  court 
gave,  In  their  opinion,  as  their  reason  for 
doing  so  that  the  letter  from  defendant  was 
only  quaUfledly  privileged,  because  the  Rail- 
road Commission  is  not  a  judicial  tribunal, 
or  what  is  termed  by  courts  quasi  judicial. 
The  determination  of  the  correcfness  of  this 
holding  will  be  arrived  at  by  ascertaining 
whethw  or  not  the  Railroad  O>mmis8loa  has 
quasi  judicial  powers,  and  whether  or  not 
that  body  Is  a  department  of  the  govern- 
ment of  the  state  of  Texas. 

[1]  An  absolutely  privileged  communica- 
tion is  one  In  respect  to  which  by  reason 
of  the  occasion  on  which  it  is  made  no  rem- 
edy can  be  had  in  a  civil  action.  17  R.  0.  L. 
p.  330,  i  76. 

The  creation  by  the  Legislature  of  the 
Railroad  Commission  was  authorised  by  ar- 
ticle 10,  section  2,  Amendment  1890  of  the 
Constitution  of  Texas.  The  Legislature,  act- 
ing on  that  authorization,  created  the  Com- 
mission by  passing  article  6653,  chapter  15. 
Vernon's  Civil  Statutes  of  Texas  1920. 

Section  12  of  article  6654  requires  railway 
companies  to  maintain  adequate,  confortable, 
and  clean  depots  and  depot  buildings  at  its 
several  stations,  and  (o  provide  for  the  light- 
ing thereof,  and  for  the  maintenauce  of  ad- 
equate and  suitable  freight  depots  and  build- 
ings. 

Article  6664  of  that  chapter  contains  the 
provision  for  the  filing  of  complaints  with 
the  CoDUttlasion  and  the  procedure  in  the 
hearing  of  SfDch  complaints. 

Article  6668  gives  the  Commission  power 
to  summons  witnesses  and  to  compel  their 
attendance  in  making  any  examination  or 
investigation,  and  to  compel  the  parties  to 
testify  in  such  investigation. 

Article  6672  provides: 

"If  any  railway  company  doing  business  in 
this  state  shall  hereafter  violate  any  otiier  pro- 
vision of  this  chapter,  or  shall  do  any  other 
act  herein  prohibited,  or  shall  fail  or  refuse 
to  perform  any  other  duty  enjoined  upon  it 
for  which  a  penalty  has  not  been  provided  bj 


I  law,  or  shaU  fail,  neglect  or  refuse  to  obey  any 

lawful  requirement,  order,  judgment  or  decree 

!  made  by  the  Railroad  Ck>mmis8ion  of  Texas, 

'  for  every  such  act  of  violation  it  shall  pay  to 

the  state  of  Texas  a  penalty  of  not  more  than 

five  thousand  dollars." 

Article  6673  provides  the  method  of  col- 
lecting penalties  adjudged  by  the  Commis- 
sion. 

[2]  Do  these  statutes  create  a  body  with 
quasi  judicial  powers,  and  is  the  Commission 
thus  created  a  department  of  the  govern- 
ment of  the  state?  We  think  both  of  these 
questions  should  be  answered  in  the  affirm- 
ative. The  power  to  hear  complaints  and 
to  investigate  them,  to  summons  and  compel 
the  attendance  of  witnesses,  to  compel  per- 
sons' to  testify  in  transactions  being  investi- 
gated, and  the  power  to  render  judgment  in 
the  matters  being  investigated  are  expressly 
provided  by  these  statutes.  What  more  can 
anj-  judicial  body  do?  The  fact  that  the 
Commission  can  only  enforce  its  decrees  by 
referring  them  to  another  tribunal  does  not 
alter  the  force  of  Its  decrees.  If  tlie  Com- 
mission has  the  power  to  enforce  the  at- 
tendance of  witnesses,  to  compel  them  to 
testify,  as  the  courts  of  our  lands  have,  what 
protection  Is  afforded  a  witness  who  is 
brought  before  the  Commission,  if  there  is 
withdrawn  from  him  that  protection  given  by 
law  to  witnesses  before  the  courts.?  Tljc 
machinery  of  the  law  when  put  in  motion 
by  the  orders  and  decrees  of  the  Commissitm 
is  Intended  to  be  as  etiective  as  when  operat- 
ing through  our  courts.  To  deny  protection  to 
witnesses  and  complainants  before  the  Com- 
mission would  result  in  the  Commission  l)e- 
ing  compelled  to  recognize  and  iiermit  the 
right  of  such  witnesses  to  refu.se  to  testifj-. 
This  was  not,  and  is  not,  contemplated  in 
the  creation  and  orgnnization  of  the  Com- 
mission. 

"Judicial  power  is  defined  to  be  tlic  authority 
to  determine  the  rights  of  persons  or  property 
by  arbitrating  between  adversaries  in  specific 
controversies  at  the  instance  of  a  party  there- 
to; the  power  conferred  upon  a  public  officer 
involving  the  exercise  of  judgment  and  discre- 
tion in  the  determination  of  rights  in  specific 
cases  affecting  the  interests  of  persons  or  prop  ■ 
erty,  as  distinguished  from  ministerial  power  or 
authority  to  carry  out  th.e  mandates  of  judicial 
power  or  of  the  law;  the  power  which  adju- 
dicates upon  and  protects  the  rights  and  inter- 
ests of  individual  dtisens,  and  to  that  end  con- 
strues and  applies  the  law."  23  Cyc  1620 
(Judicial  Power),  and  authorities  there  cited. 

"Many  times  the  courts  have  defined  certain 
duties  of  the  executive  or  administrative  offi- 
cers as  'quasi  judicial,'  and  recognized  and  con- 
firmed the  validity  of  the  acts  of  such  officers. 
While  this  definition  has  been  approved  and 
sanctioned  by  all,  yet  the  fact  remains  that  the 
function  of  the  act  itself  is  either  administra- 
tive or  judicial,  and  there  can  in  reality  be  no 
middle  or  half-way  ground  between  them.  This 
being  true,  the  conclusion  follows  tiiat  many 
executive  or  administrative  acts  performed  by 
judicial  officers,  and  many  Judicial  acta  per- 
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formed  by  ministerial  officers,  are,  and  mutt  be, 
held  valid,  notwithstandint  the  principles  stated 
above.  71ius  it  often  becomes  necessary  to  the 
full  and  proper  discharge  of  the  duties  imposed 
upon  an  official  belonginc  to  one  class  to  per- 
form an  act,  the  function  of  which,  strictly 
speaking,  belongs  to  another.  The  perform- 
ance <rf  snch  duties  being,  to  some  degree  at 
least,  essential  to  the  full  discharge  of  the  du- 
ties imposed  and  properly  vritbin  the  power  of 
actor,  the  power  conferred  must  be  held  to  be 
valid;  otherwise  a  condition  of  chaos  would 
arise."    7  R.  C.  L.  i  81,  p.  1047. 

As  to  what  constitutes  a  Judicial  proceed- 
ing, it  has  been  held: 

"That  defamatory  words  spoken  in  the  course 
of  proceedings  for  the  disbarment  of  attorneys, 
or  in  proceedings  before  military  tribunals 
or  before  the  Interstate  Commerce  Commission, 
or  in  extradition  proceedings  before  a  gover- 
nor, though  each  proceedings  are  but  quasi  ju- 
dicial in  character,  fall  within  the  protection 
attached  to  utterances  ia  the  course  of  ordi- 
nary judicial  proceedings."  17  R.  C.  K  p.  337, 
{82. 

[3]  That  conunuuicatlons  made  In  the 
course  of  a  judicial  proceeding  are  absolute- 
ly {HTlTileged  is  no  longer  a  debatable  ques- 
Uon  in  this  state.  Runge  v.  Franklin,  72 
Tex.  585,  10  S.  W.  721,  8  L.  R.  A.  417,  18 
.\m.  St.   Rep.  888. 

That  the  Railroad  Oommisalon  is  a  depart- 
ment of  the  state  goTemment  is  clear.  It 
is  a  creature  of  the  Constitution,  a  distinct, 
and  in  many  respects  an  independent,  arm 
of  the  government  This  being  true,  the 
communication  complained  of  in  this  case 
was  for  that  reason,  also,  absolutely  privi- 
leged. Connellee  v.  Blanton,  163  S.  W.  404 
(writ  of  error  refused). 

We  therefore  hold  that  the  Court  of  Civil 
Appeals  erred  In  holding  that  the  Railroad 
Uofflmlsslon  was  not  a  quasi  Judicial  body; 
that  they  were  not  exercising  Judicial  powers 
at  the  time  of  the  receipt  of  the  communica- 
tion complained  of.  In  this  case;  and  that 
the  communication  was  not  absolutely  privi- 
leged; and  we  recommend  that  the  Judgment 
of  the  Court  of  Civil  Appeals  be  reversed, 
and  the  Judgment  of  the  district  court  af- 
firmed. 

CORETON,  C.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


BAYLESS  V.  GUTHRIE  et  al.    (No.  258-3474.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  14,  1021.) 

I.  Homestead     <S=>57(3)— Evidence     held     to 
prove    mortgaged    land    mortgagor's    home- 
stead. 
In   an    action    to   foreclose    mortgage    in- 
volving  validity   of   mortgage   as   against   de- 


fense that  land  was  mortgagor's  homestead, 
evidence  that  mortgagor  and  his  wife  were 
residing  upon  and  using  the  property  in  all 
respects  as  their  home,  and  that  mortgagor  had 
conveyed,  by  an  instrument  in  the  form  of  an 
unconditional  deed,  land  previously  occupied, 
held  to  prove  the  property  mortgagor's  home- 
stead, notwithstanding  representation  to  mort- 
gagee that  such  other  land  previously  occupied 
and  not  the  property  being  mortgaged  was  his 
homestead, 

2.  Homestead   «=>  1 54— Abandonment   not   af- 
fected by  mere  intention.     . 

Homestead  rights  are  not  abandoned  by 
mere  intention,  but  the  intention  must  be  ac- 
companied by  a  discontinuance  of  the  use  of 
the  property  as  a  homestead. 

3.  Homestead     <8»(I5(2)  — On     meHgagor's 
homestead  void. 

A  mortgage  on  mortgagor's  homestead  be- 
ing used  by  him  as  such  at  time  of  execution 
of  mortgage  is  void. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  M.  R  Guthrie,  tor  whom  Athlena 
Long  was  substituted,  against  Willis  Bayles  i 
and  another.  Judgment  for  plaintiff  affirmed 
by  the  Court  of  CivU  Appeals,  (218  8.  W.  131) 
and  named  defendant  brings  error.  Judg- 
ment of  the  District  Court  and  the  Court  of 
Olril  Api)eals  reformed. 

Price  &  Beaird,  of  Tyler,  for  plaintiff  in 
error. 

Hanson  &  Butler,  of  Tyler,  for  defendants 
In  error. 

POWEIili,  J.  The  nature  and  result  of 
this  litigation  are  splendidly  stated  by  the 
Court  of  Civil  Appeals  as  follows: 

"This  action  was  originally  filed  by  Mrs.  M. 
E.  Guthrie  against  Sam  Wilson  and  the  appel- 
lant Bayless.  Before  the  trial  Mrs.  Guthrie 
died;  and  Athlena  Long,  her  sole  surviving 
heir,  was  substituted  as  a  party  plaintilf,  and 
continued  the  prosecution  of  the  suit.  The 
petition  sought  a  recovery  upon  a  promissory 
note  for  the  sum  of  $150,  dated  September  30, 
1913,  and  due  March  29,  1915.  together  with 
the  interest  and  attorney's  fees.  It  also  asked 
for  Ine  foreclosure  of  a  mortgage  upon  a  lot 
in  the  city  of  Tyler  which  it  is  alleged  was 
executed  by  Wilson  for  the  purpose  of  securing 
the  payment  of  the  note.  In  a  trial  before  the 
court  a  judgment  was  rendered  in  favor  of  the 
plaintiff  against  Wilson  for  the  principal  of 
the  note,  together  with  interest  and  attorney's 
fees,  and  awarding  a  foreclosure  of  the  mort- 
gage lien  upon  the  lot  referred  to.  Bayless 
asserts  title  to  the  property  in  controversy  by 
virtue  of  a  purchase  from  Wilson  and  wife  in 
February,  1014,  and  appeals  from  the  judg- 
ment of  foreclosure.  He  contends  that  the 
property  was  Wilson's  homestead  at  the  time 
it  -was  mortgaged  to  M.  E.  Guthrie,  aud  that 
for  tliat  reason  the  effort  to  incumber  it  for 
borrowed  money  was  void. 

"The  court  filed  findings  of  fact  and  conclu- 
sions of  law.    The  following  is  the  substance 
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of  the  e-rldence  tliat  is  material  to  be  consid- 
ered on  this  appeal:  The  lot  inTolred  in  tills 
suit  formerly  belonged  to  Sam  WUson't  father 
and  mother,  and  had  been  occapied  by  them  as 
the  family  residence.  In  December,  1912,  the 
mother  died,  leaving  her  husband,  Julius  Wil- 
son, and  her  only  child,  Sam  Wilson,  surviTing. 
In  July,  1913,  Julius  Wilson  conveyed  his  un- 
divided half  interest  in  the  property  to  his 
son  Sam,  thus  investing  the  latter  with  a  fee- 
simple  title  to  the  entire  lot.  Sam  Wilson  and 
wife  were  with  Mrs.  Wilson,  Sr.,  at  the  time 
of  her  death,  and  thereafter  continued  to  oc- 
cupy the  premiiies  as  their  place  of  residence 
aatn  it  was  sold  by  them  to  Bayless  In  1914. 
They  were  thus  occupying  and  using  it  at  the 
time  this  mortgage  to  Outhrie  was  executed, 
and  that  fact  was  well  known  to  Outhrie. 
Whoi  the  mortgage  was  prepared  Wilson  stat- 
ed to  M.  E.  Guthrie  that  this  lot  was  not  his 
homestead,  that  he  claimed  as  his  home  an- 
other lot  in  another  part  of  the  dty  of  Ty^er, 
on  which  he  and  his  wife  had  formerly  resided, 
and  which  he  had  rented  to  other  parties  at 
tile  time  he  left  it,  about  11  months  prior  to 
his  mother's  death.  For  the  purpose  of  in- 
ducing Guthrie  to  take  the  mortgage  and  make 
the  loan  Wilson  caused  the  following  to  be  in- 
serted in  the  deed  of  trust:  'Said  property  la 
not  my  homestead  or  any  part  thereof."* 

The  Court  of  Civil  Appeals  affirmed  the 
Judgment  of  the  district  court.  See  218  S. 
W.  131. 

[1]  Wo  think  the  property  In  BOlt  was 
shown  to  have  been  Wilson's  homestead,  and 
that  the  mortgage  thereon  was  void.  We 
have  carefnlly  read  the  statement  of  facta, 
and  the  circumstances  shown  therein  eonsti- 
tnte  the  property  in  controversy.  In  fact  and 
In  law,  the  homestead  of  Wilson  at  the  time 
of  the  execution  of  the  mortgage  now  sought 
to  be  foreclosed. 

The  Court  of  Civil  Appeals,  among  other 
findings  of  fact,  finds  thus: 

"It  conclusively  appears  that  at  the  time  this 
mortgage  was  executed  Wilson  and  his  wife 
were  residing  upon  and  using  this  property  in 
all  respects  as  their  home." 

That  finding  conclusively  constitutes  the 
property  a  homestead,  especially  since  the 
actual  facts  in  evldnece  show  that  thi9  par- 
ticular property  was  exclusively  used  as  a 
homestead  at  said  tlm& 

The  Supreme  Court  of  Texas,  to  Its  ev^ - 
lasting  glory,  has  repeatedly  and  most  vigor- 
ously held  that  actual,  open,  and  exclusive 
possession  and  use  of  certain  property,  owned 
by  the  possessors,  as  the  home  of  the  family, 
mal^e  It  a  homestead  in  fact  and  in  law,  and 
lenders  of  money  must  take  notice  thereof. 
We  refer  to  a  few  striking  passages  from 
some  of  the  decisions  of  onr  Supreme  Court, 
In  this  connection,  as  follows: 

In  the  case  of  Loan  Oo.  v.  Blalock,  76  Tex. 
85,  13  S.  W.  12,  Chief  JusUce  Stayton  lays 
down  the  following  rules: 

"The  fact  of  actual  possession  and  use  as 
the  home  of  the  family  was  one  against  which 


the  lender  could  not  shut  its  eyes;  and  tills 
fact,  coupled  with  the  interest  held  by  the 
borrower  in  the  land,  made  the  property  home- 
stead In  fact  and  in  law,  on  which  the  Consti- 
tution dedares  no  Sen  such  as  claimed  In  this 
case  can  exist. 

"Every  person  dealing  with  land  must  take 
notice  of  an  actual,  open,  and  ezdnsive  pos- 
session, and  where  this,  concurring  with  in- 
terest in  the  possessor,  makes  it  homestead, 
the  lender  stands  charged  with  notice  of  that 
fact,  it  matters  not  what  declarations  to  the 
contrary  the  borrower  may  make.    •    •    • 

"The  Constitution  forbidding  the  flzfaig  on 
the  homestead  of  liens  other  than  such  as  are 
thereby  expressly  permitted,  no  estoppel  can 
arise  in  favor  of  a  lender  who  has  attempted 
to  secure  a  lien  on  homestead  in  actual  uae 
and  possession  of  the  family,  based  on  declara- 
tions of  the  husband  and  Wife  mads  orally  or 
in  writing  contrary  to  the  fact  To  hold 
otherwise  wonld  praetiodly  abrogate  the  Con- 
stitution. 

"If  property  be  homestead  in  fact  and  law, 
lenders  must  understand  that  liens  cannot 
be  fixed  upon  It,  and  that  declarations  of  hus- 
band and  wife  to  the  contrary,  however  made, 
must  not  be  relied  upon.  They  must  further 
understand  that  no  designation  of  homestead 
contrary  to  the  fact  will  enable  parties  to 
evade  the  law  and  incumber  homesteads  with 
liens  forbidden  by  the  Constitution.  Mortgage 
Co.  V.  Norton,  71  Tex.  683;  Pellat  v.  Decker, 
72  Tex.  681;  Kempner  t.  Comer,  78  Tex.  203." 

We  quote  from  the  same  emlnrait  Jurist  tn 
case  of  Jacobs  v.  Hawkins,  63  Tex.  1,  as  fol- 
lows: 

"Where  •  •  •  property  is  actually  In  use 
for  homestead  purposes,  neither  the  declaration 
of  the  husband  or  wife,  or  both,  can  change 
its  character.  Medlenka  v.  Downing,  69  Tez. 
40." 

Again,  from  the  case  of  Kemimer  Blum  t. 
Comer,  7S  Tex.  196,  11  S.  W.  194,  we  qnote: 

"Dial  and  wife  owned  and  occupied  a  certain 
rural  homestead  at  the  time  the  deed  of  trust 
was  executed;  their  designation  of  only  a  part 
of  it  with  other  land  not  need  by  them  as  a 
home  was  correctly  decided  by  the  lower  court 
to  be  invalid.  Their  disavowal  of  their  actual 
homestead  in  order  to  mortgage  it,  or  a  part 
of  it,  for  debt  would  be  contrary  to  law,  and 
could  not  be  allowed.  Their  enunciation,  and 
that  of  Comer  and  Fairris  and  their  wives,  fur- 
nish an  illustration  of  the  distinction  the  law 
makes  in  disclaiming  an  actual  homestead  and 
one  merely  designated;  the  latter  will  hold 
good,  the  former  will  not." 

In  the  case  of  Bines  v.  Nelson,  24  8.  W. 
641,  Justice  Fly  discusses  the  questions  at 
issue  In  a  very  able  manner.    He  says  that — 

"The  constitutional  test  of  a  homestead  Is 
the  use  of  it  for  the  purposes  of  a  home." 

W«  quote  further  from  bim  in  said  case  as 
follows: 

"There  could  not  be  two  homesteads,  and  the 
one  actually  used  and  occupied  as  such  must 
be  the  only  existing  one.    Where  the  head  of 
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has  no  bomestead,   and   abowa  byf     "M^toon  married  in  IMS,  and  aborfly  tfaereaft 


a   family 

declaration,  ownersblp,  and  preparation,  or 
otber  drcnmstancea,  tbat  ba  intends 'to  dedi-j 
cate  a  certain  property  to  homeatead  purposea, 
it  must  be  given  effect;  but  when  a  homeatead 
baa  been  actually  dedicated,  and  la  actually  oc- 
«apied  as  a  home,  the  Improvement  of  another 
place,  accompanied  with  the  dedaration  of  in- 
tention to  make  the  latter  place  tbe  homeatead, 
cannot  divest  the  actual  home  of  ita  homeatead 
character  in  the  face  of  tbe  fact  of  ocenpaney 
and  all  other  aceomponyinr  drcomatancea  that 
go  to  make  a  homeatead." 

[i]  Wltoon  owned  in  tee  simple  tbe  prop- 
«rty  in  suit.  He  and  his  family  were  actual- 
ly using  it  as  a  home.  It  was  his  existing 
homestead.  That  character  could  not  be  de- 
tached from  it  by  a  mere  Intention  to  have 
another  home  anywhere  later.  Homestead 
rights  are  not  abandoned  by  mere  intention, 
but  the  latter  feature  must  be  accompanied 
by  a  discontinuance  of  the  use  of  the  present 
property  as  a  homestead.  This  was  declared 
to  be  the  law  by  the  Supreme  Court  of  our 
state  in  early  days.  See  Archibald  v.  Jacobs, 
69  Tex.  248,  6  8.  W.  17a  In  the  case  at  bar, 
the  facts  show  that  Wilson  had  not  discon- 
tinued his  use  of  the  property  in  suit  as  a 
bomestead  when  the  mortgage  in  question 
was  executed.  Therefore  It  could  not  well  be 
said  that  he  had  abandoned  the  property  in 
suit  as  a  homestead  in  favor  of  property  he 
had  formerly  used  as  a  homestead,  but  which 
be  did  not  even  own  at  the  time  the  mort- 
gage in  suit  was  executed.  It  is  true  that 
the  district  court  In  the  case  at  bar  found 
that  the  deed  which  WllBon  had  executed, 
conveying  his  former  homestead,  was  in  fact 
a  mortgage,  although  b»  Its  terms  an  unoon: 
dltional  deed.  However,  this  condnsian  of 
the  trial  court  in  the  case  at  bar  was  upon 
an  ex  parte  hearing  upon  this  issue,  and,  to 
say  the  least  of  It,  Wilson  would  doubtless 
have  had  a  considerable  lawsuit  before  he 
could  have  established  his  claim  that  the 
deed  was  in  fact  a  mortgage.  Tbe  most  that 
could  be  said  In  this  connection  Is  that  Wil- 
son possibly  had  a  claim  to  his  former  home- 
stead as  against  tb9  grantee  in  Uie  deed  con- 
veying the  same  away. 

The  Court  of  Olvll  Appeals  rather  admits 
the  force  of  the  authorities  heretofore  set 
out,  but  undertakes  to  justify  its  affirmance 
of  the  Judgment  of  the  trial  court  upon  the 
theory  that  nearly  two  years  prior  to  the 
execution  of  the  mortgage  on  the  property  in 
suit  Wilson  owned  another  place  in  Tyler, 
and  that  it  was  still  his  homestead ;  In  other 
words,  that  Wilson  still  owned  other  prop- 
erty in  Tyler  which  he  once  claimed  as  a 
homestead,  and  had  not  abandoned  such 
claim  at  the  time  the  property  in  suit  was 
mortgaged.  In  rapport  of  this  theory  the 
Court  of  Oivll  Appeals  found  tbe  following 
fMcts,  in  addition  to  those  already  set  out 
.henini 


er  he  and  Us  wife  improved  and  occupied  anoth- 
er lot  in  the  dty  of  Tyler  as  their  homestead. 
They  reaided  upon  that  lot  till  about  tbe  be- 
ginning of  1912,  when  they  rented  the  premises 
to  another  party  and  moved  to  Bonham.  Some 
time  after  its  purcha,Be  Wilson  executed  a 
conveyance  of  that  lot  to  one  Chambers  for 
the  purpose  of  securing  a  loan.  That  con- 
veyance waa  in  the  form  of  an  nnconditional 
deed,  but  was  Intended  by  Wilaon  to  operate 
only  aa  a  mortgage.  He  never  had  repaid  that 
loan,  and  Chambers  had  conveyed  the  property 
to  other  parties.  Upon  the  trial  Wilson  treat- 
ed that  property  as  having  been  lost  to  him. 
He  says  he  did  not  know,  at  the  time  he  made 
the  representations  to  Outhrie  about  daiming 
it  as  his  homestead,  that  be  had  lost  the 
property." 

Under  the  facts  aa  found  in  this  connection 
by  the  Court  of  Olvll  Appeals,  we  are  of  the 
view  that — 

It  would  be  entirely  "unreasonable  to  credit 
a  man  with  an  intention  to  daim  as  his  home- 
stead—^s  against  premises  owned  by  him  and 
used  aa  a  home— a  piece  of  property  whose  nse 
aa  a  home  had  not  only  been  diacontlnaed,  but 
which  bad  been  conveyed  to  another,  and  by 
that  grantee  to  a  thlH  person,  even  thoogh 
the  first  conveyance  was  shown  to  have  been 
a  mortgage." 

We  find  it  difficult  to  see  how  Wilson  could 
have  more  effecttvely  abandoned  his  former 
home  than  he  did.  He  moved  away  from  it 
nearly  two  years  before  the  mortgage  in  ques- 
tion was  executed,  and  had  not  returned  to  It 
since.  Not  only  did  he  thus  discontinue  his 
use  of  it  as  a  home,  but  he  conveyed  it  to  an- 
other by  an  Instrument  which,  on  its  face, 
waa  an  unconditional  deed.  It  is  true  he 
now  claims  said  Instrument  was  only  a  mort- 
gage. Be  that  as  it  may,  the  actual  facts, 
regardless  of  any  representations  he  may 
have  made  to  Guthrie  when  trying  to  bwrow 
money,  really  and  conclusively  show  an  aban- 
donment In  law  of  the  former  property  aa  a 
homestead. 

Our  courts  have  very  pnvearly  realised  that 
the  financial  necessities  of  the  occasion  fre- 
quently cause  borrowers,  "who  are  also  home 
owners,  to  maite  representations  to  lenders 
of  money,  orally  and  in  writing,  whldi  are 
actually  in  the  face  of  the  real,  open,  visible^ 
and  physical  facts.  The  courts  have  been 
entirely  Justifled  in  uniformly  holding,  as 
shown  by  some  authorities  hereinbefore  set 
out,  that  representations  which  are  contra- 
dicted by  the  actual  visible  facts  cannot  avail 
to  avoid  our  constitutianal  provisions  protect- 
ing homesteads.  No  matter  what  Wilson  may 
have  said,  the  actual  facts  clearly  show  that 
he  had  abandoned  his  former  home  long  be- 
fore the  mortgage  In  suit  was  given ;  that 
the  latter  was  executed  on  property  In  use  at 
the  time  as  a  home ;  that  the  same  was  abso- 
lutely void  and  its  foreclosure  should  not 
have  been  decreed. 
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We  think  the  case  at  bar  Is  clearly  ruled 
by  the  principles  laid  down  by  our  Supreme 
Court  In  the  case  of  Loan  Co.  t.  Blalock, 
supra.  We  are  not  unmindful  of  a  very  able 
opinion  by  Justice  Williams,  of  our  Supreme 
Court,  in  case  of  Parrish  &  Potter  v.  Hawes, 
95  Tez.  185,  66  S.  W.  209.  In  that  case 
Judge  Williams  reviews  the  opint(H>  in  Loan 
Co.  T.  Blalock,  and  entirely  approves  the 
same.  It  is  true  that  Judge  Williams  in  the 
case  Just  referred  to  held  tliat  representa- 
ions  about  a  homestead  might  be  giyoi 
effect  in  certain  cases.  But,  In  that  case, 
the  facts  showed  no  such  exclnsiye  use  of 
either  place  as'  to  make  it  clear  to  outsiders 
which  was  the  homestead.  Both  were  being 
occupied.  The  actual  homestead  did  depend 
largely,  therefore,  upon  intuition  and  desig- 
nation of  the  parties  themselves.  As  show- 
ing the  viewB  of  ;Judge  Williams  in  this 
matter,  we  quote  from  his  opinion  as  fol- 
lows; 

"The  fact  of  an  aneqnivocal  and  exdusive 
use  of  one  place  to  the  exclusion  of  the  other 
was  not  present,  as  in  the  Blalock  Case,  to 
notify  the  lender  that  the  representations  made 
were  falsei.^that  they  were,  in  truth,  misrep- 
resentations, not  only  of  'patent  and  notorious 
facts,  bnt'of  a  legal  status  which  the  property 
had  acquired.  If  posaesaion  and  use  in  the 
Blalock  Case  notified  the  lender  that  the  prop- 
(>vty  on  which  they  were  lending  money  was 
certainly  and  nneqoivocally  the  homestead,  the 
possession  and  use  in  this  case  notified  the 
lenders  that  either  place  might  be  the  home- 
stead upon  the  election  or  intention  of  the 
owners,  and  this  was  the  point  upon  which  the 
declarations  were  sought  and  made.  Snch 
declarations  were  not  contrary  to,  but  con- 
sistent with,  facts  which  the  evidence  tended 
to  establish.  If.  under  snch  facts,  the  mort- 
p;agors  could  disregard  snch  action  and  de- 
feat the  mortgage  upon  the  plea  of  homestead, 
the  same  defense,  under  the  same  facts,  would 
have  been  open  to  them  bad  they  made  snch 
representations  concerning  the  other  property 
and  mortgaged  it." 

Again,  in  the  same  <q>inion,  the  learned 
Justice  significantly  says: 

"It  is  perhaps  proper  that  we  add  that  we 
do  not  mean  to  hold  that  because  two  places 
may  have  been  used  as  the  home,  one  of  them 
may  not  have  been,  by  the  <daim  and  conduct  of 
the  owners,  so  clearly  and  unequivocally  desig- 
nated as  homestead  as  to  make  it  such  in  law, 
and  to  require  all  persons  dealing  with  them  to 
take  notice  of  its  status.  We  deal 'only  with 
the  facts  certified." 

Under  the  aforesaid  rules  announced,  by 
Judge  Williams,  we  are  of  the  opinion  that 
the  facts  in  the  case  at  t)ar  show  such  an  un- 
equivocal and  exclusive  use  of  the  property 


in  suit  by  WlIsoQ  as  a  homestead,  to  the 
exclusion  of  the  former  home,  as  to  ren- 
der the  i>laoe  in  suit  his  homestead,  not  only 
in  fact,  but  in  law  as  well. 

We  regret  to  see  lenders  of  money  lose 
their  loans.  But,  for  years  and  years,  they 
have  known  of  the  restrictions  of  our  Con- 
stitution and  statutes  protecting  the  home 
from  sale  under  mortgage,  except  in  speci- 
fied cases.  They  have  also  known  that  the 
Texas  courts  have  uniformly  construed  these 
laws  in  t&yoe  of  the  homestead  exemption. 
Every  possible  construction  has  been  in  fa- 
vor of  the  home  as  against  the  mortgage. 
Our  Supreme  Court  has  made  a  national 
reputation  in  establishing  our  homestead 
laws.  They  are  the  brightest  gems,  in  our 
judgment,  in  the  Jurisprudence  of  our  state. 
The  bars  have  never  been  let  down.  We  are 
la  hearty  accord  with  the  splendid  history 
of  our  courts,,  and  would  be  the  last  to 
recommend  any  change  in  this  wise  and  weU- 
establlsbed  policy. 

[3]  Wilson  did  not  appeal  from  tlie  Judg- 
ment against  him  for  the  amount  due  upon 
the  note  in  suit  That  Judgment  was  proper, 
in  any  event  But,  under  the  undisputed 
tacts  and  drcumstanoes  In  evidence,  the 
mortgage  in  suit  was  upon  a  homestead,  in 
use  at  the  time  by  the  possessors  as  a  home, 
and  therefore  absolutely  void.  .For  that  rea- 
son, the  only  proper  judgmrat,  as  affects  it, 
would  have  been  one  denying  Athlena  Long 
a  foreclosure  thereof.    . 

Therefore  we  recommend  that  the  Judg- 
ments of  the  district  court  and  the  Court  of 
Civil  Appeals,  awarding  Athlena  Long  a 
Judgment  against  Wilson  for  the  amount  due 
upon  tlie  note  in  suit,  be  affirmed;  that  the 
Judgments  of  boUi  of  said  courts  awarding  a 
foreclosure  of  the  mortgage  lien  In  suit  be 
reversed,  and  Judgment  rendered,  denying  to 
Athlena  Long,  as  sole  surviving  heir  of  M. 
E.  Guthrie,  a  foreclosure  ot  said  U&i.  We 
recommend,  also,  that  the  plaintiff  in  error 
recover  of  Athlena  Long  all  costs  incurred 
in  all  the  courts. 

OURBTON,  C.  J.  On  oonsideration  <tf  the 
opinion  of  the  Commission  of  Appeals,  it  Is 
ordered  by  the  Supreme  Goturt  that  the  Judg- 
moits  of  the  district  court  and  of  the  Court 
of  Civil  Appeals  be  reformed  so  as  to  award 
to  Athlena  Ixmg  a  Judgment  against  Wilson 
for  the  amount  of  the  note  sued  on,  and  so 
as  to  deny  a  foreclosure  of  mortgage  lien.  It 
is  further  ordered  that  the  plaintiff  in  error 
recover  of  Athlena  Long  all  costs  incurred 
by  him  In  the  district  court.  Court  of  Civil 
Appeals,  and  In  Ox  Supreme  Court 
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SMITH  tt  al.  V.  ROBERTSON.* 

(No.  279—3516.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Dec.  14,  1921.) 

1.  Advsne  pesMssion  «=»25— Possessloi  nn- 
dsr  executory  oontraot  may  ripen  Into  title 
by  llmltstlon. 

Possession  by  a  vendee  ooder  an  executory 
contract  may  ripen  into  a  title  by  limitation. 

2.  Vendor  and  purchaser  4=9288— Purchaser  at 
foraclosnre  of  vendor's  Men  acquires  vendor's 
titio  and  vwidM's  limitation  titio  If  statute 
oom  piled  with. 

By  the  foreclosure  of  a  vendor's  lien  re- 
tained in  the  original  deed,  the  purchaser  may 
acquire  not  only  such  title  as  the  vendor  had 
fit  the  date  of  execution  and  delivery  of  that 
deed,  bat  also  the  limitation  title,  if  any, 
wbidk  had  been  created  by  the  vendee's  pos- 
session if  tbe  statute  was  complied  with. 

3.  Evidence  <S=3273(2)— Acta  and  declaration 
of  persons  through  whom  purchaser  claims 
tme  by  limitation  admissible  to  show  their 
ownership. 

In  trespass  to  try  title  to  land  purchased  at 
foreclosure  sale  of  vendor's  lien,  in  which 
plaintiff  claimed  ownership  through  the  original 
purchaser's  adverse  possession,  evidence  pf 
acts  and  dedarations  of  the  orit^nal  purchasers 
was  admissible. 

4.  Appeal  and  error  iS=>IOI  1(1)— Reversal  of 
trial  oourfs  findings  on  oonflioting  evidence 
by  ap4)eilate  court  error. 

In  trespass  to  try  title,  where  the  trial 
court  has  made  finings  on  conflicting  evidence, 
reversal  by  the  appellate  court  was  error. 

Error  to  Court  of  Civil  Appeals  of  mghth 
Supreme  Judicial  District. 

Action  by  J.  B.  Robertson  against  H.  W. 
Smith  and  others.  Judgment  for  defendants 
reversed,  and  Judgment  rendered  for  plain- 
tiff by  the  Court  of  Cilvil  Appeals  (220  S.  W. 
620),  and  defendants  bring  error.  Reversed, 
and  Judgment  of  district  court  atDrmed. 

J,  R-  Stubblefldd,  Earl  Conner,  and  Sayles 
k  Saylea,  all  of  Eastland,  for  plaintiffs  In 
error. 

IVllx  H.  Robertson,  of  Crawford,  and  J. 
D.  WlUiamson,  of  Waco,  for  defendant  in 
error. 

RANDOLPH,  J.  J.  B.  Robertson,  referred 
to  h»ein  as  plaintiff,  filed  suit  in  the  dis- 
trict court  of  Bastland  county  against  H.  W. 
Smith,  O.  U.  Cionnellee,  Jacob  Lyerla,  and 
certain  other  parties  alleged  to  be  the  heirs 
of  Washington  Mitchell  and  their  unknown 
heirs,  to  recover  two  tracts  of  land  situated 
in  Eastland  county.  On  trial  before  the  dis- 
trict cotirt,  a  Jury  being  waived,  Judgment 
was  rendered  that  the  plaintiff  take  nothing 
by  his  suit.    The  case  was  appealed  to  the 
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honorable  Court  of  (Tlril  Appeals  for  the  Sec- 
ond Supreme  Judicial  District,  and  was 
transferred  by  the  Supreme  Court  to  the 
honorable  Court  of  Civil  Appeals  for  the 
EUghth  Supreme  Judicial  District,  and  that 
court  reversed  the  case  and  rendered  Judg- 
ment In  favor  of  plaintiff.    220  S.  W.  620. 

Felix  H.  Robertson,  acting  as  attorney  for 
certain  parties,  named  who  are  recited  to  be 
the  heirs  of  Washington  >MItChell,  brought 
suit  in  trespass  to  try  title  against  certain 
named  defendants.  In  this  suit  the  named 
plaintiffs  recovered  twenty-one  thirty-seconds 
of  the  580  acres  of  the  Washington  Mitchell 
survey,  which  land  was  partitioned  among 
the  plaintiffs  In  various  proportions  by  the 
court  The  Judgment  was  rendered  in  1895 
at  the  June  term  of  the  district  court  of 
Eastland  county. 

It  appears  that  thereafter  Felix  H.  Rob- 
ertson employed  C.  U.  Connellee  to  help  him 
sell  the  land  thus  recovered  in  this  Judg- 
ment, representing  to  Connellee  that  he  had 
vaUd  powers  of  attorney  from  all  the  people 
who  owned  this  land,  with  the  exception  of 
two  small  Interests,  and  Chat  as  to  those 
Interests  he  would  secure  conveyance  from 
the  probate  court  at  Waco.  Acting  as  agent 
for  Robertson,  Oonnellee  sold  a  101-acre  tract 
of  the  land  to  Browning,  delivering  to 
Browning  a  deed  from  Felix  H.  Robertson, 
personally,  and  receiving  from  Browning 
the  cash  pajrment  and  certain  vendor's  lien 
notes.  This  deed  was  dated  November  1, 
1899.  Oa  December  1,  1903,  Robertson  and 
Connellee  sold  the  43-acre  tract  to  Brown- 
ing, Robertson  making  the  deed.  Browning 
becoming  dissatisfied  with  the  title,,  be  hav- 
ing been  advised  that  Robertson  had  no  title, 
Ck>nneUee  bad  him  deed  the  land  to  him 
(ConneUce),  and  compensated  Browning  by 
deeding  him  another  82-acre  tract.  Tbe 
deed  from  Browning  to  Connellee  is  dated 
October  15,  1903.  In  this  deed  (^nnellee 
assumed  the  payment  of  tbe  notes  to  Rob- 
ertson, which  Browning  had  executed  in 
part  payment  for  tbe  land.  These  notes 
were  transferred  by  Robertson  to  tbe  Provi- 
dent National  Bank  of  Waco,  and  when  tbe 
notes  became  due  and  remained  unpaid  tbe 
bank  brought  suit  for  Judgment  and  to  fore- 
close tbe  lien.  Tbe  land  was  sold  under  this 
Judgment,  and  Fblix  H.  Robertson,  acting 
for  bis  son,  tbe  plaintiff  herein,  bid  it  in 
for  him,  and  plaintiff  thereupon  brought  this 
suit  to  recover  the  land  so  purchased  by  him 
at  this  sale. 

When  Browning  bought  the  land  be  went 
into  possession  of  it,  cultivating,  using  and 
enjoying  it  under  bis  deed  until  he  sold  to 
Connellee;  Connellee  went  into  possession 
under  bis  deed  by  tenants  cultivating,  using, 
and  enjoying  tbe  land  until  after  the  trial 
of  tbe  case  of  tbe  Provident  National  Bank 
at  Waco  in  1916,  when  he  claims  to  have 


^s>For  other  cases  see  same  topic  and  KBT-NUUBER  In  all  Key-Numbered  Dig e«t*  and  Indexta 
•Rehearing  denied  February  X,  19Z2. 
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turned  the  pl&ce  over  to  the  tenant,  H.  W. 
Smith,  for  the  "true  owners."  The  plain- 
tiff's title  is  based  upon  his  claim  of  5  and 
10  years'  limitation  under  and  by  virtue  of 
the  deeds  to  Browning  and  Connellee,  their 
occupancy,  possession,  use,  and  payment  of 
taxes.  The  plaintiff's  claim  of  limitation  is 
not  contested  except  as  to  the  one  require- 
ment of  the  statute  below  discussed. 

The  trial  court,  upon  the  issue  of  adverse 
daim,  found  as  follows: 

"The  court  further  finds  that  0.  U.  Connellee 
Has  possession,  and  durini^  his  possession,  pay- 
ing taxes  on  said  land,  recognized  a  superior 
Outstanding  title  in  the  heirs  of  Washington 
Mitchell,  as  described  in  judgment  in  suit 
Na.  515,  styled  D.  O.  Hill  v.  Lofoon  et  aL" 

And  further  found : 

"That  during  and  including  the  years  1903  to 
1908,  the  defendant  C.  U.  Connellee,  by  dif- 
ferent letters,  and  verbally  also,  urged  and  in- 
sisted that  the  said  Felix  H.  Robertson  se- 
cure two  deeds  of  conveyance  from  the  heirs 
(un)lewfully  interested  in  the  land,  in  order 
that  chain  of  title  might  he  straightened  out, 
all  of  which  said  Felix  H.  Bobertson  failed 
to  do." 

[1-2]  We  understand  the  general  rule  to 
be  that  the  vendee  cannot  dispute  his  ven- 
dor's title  until  he  restores  the  jiossesaon; 
that  a  possession  held  by  a  vendee  under  an 
executory  contract  may,  under  certain  cir- 
cumstances, ripen  into  a  title  by  limitation; 
and  also  that,  by  the  foreclosure  of  the  ven- 
dor's lien  retained  in  the  original  deed,  tha 
purchaser  may  acquire  not  only  such  title 
as  the  vendor  bad  at  the  date  of  the  execu- 
tion and  delivery  of  that  deed,  but  also  the 
limitation  title,  if  any,  which  had  been  ere- 
atcd  by  the  vendee's  possession  if  all  the 
requisites  of  the  statute  are  complied  with. 
But  no  such  question  Is  presented  In  the  case 
at  bar.  The  queetlon  before  us  Is,  Was 
Gbnnellee's  possession,  held  under  the  deed 
from  Robertson  to  Browning  and  from 
Browning  to  Connellee,  "adverse"  to  the 
owner,  and  was  It  continued  under  a  dalm 
of  right  hostile  to  and  Incon^stent  with  the 
(daim  of  the  owner? 

From  the  evidence  It  appears  that  all  the 
elements  necessary  to  constitute  a  title  by 
limitation  are  present  in  this  case  if  the 
possession  of  Connellee  was  adverse  to  the 
owner,  as  contemplated  by  the  statute  quoted 
below,  and  that  such  possession  Inured  to 
the  benefit  of  the  plaintiff,  and  became  his 
possession  under  the  sale  In  the  matter  of 
the  foreclosure  by  die  Provident  National 
Bank. 

Article  6681,  Vernon's  Teras  Statutes, 
1020,  defines  adverse  possession  as  follows : 

"  'Adverse  possession'  is  an  actoa)  and  visi- 
ble appropriation  of  the  land,  commenced  and 
contlhaed  nnder  a  daim  of  right  inconsistent 
with  and  hostile  to  the  claim  of  another." 


At  the  time  that  Felix  H.  Robertson  ex- 
ecuted bis  deeds  to  Browning  be  had  no  title, 
as  appears  from  the  evidence,  and  conse- 
quently Browning  gst  none — ^neither  did  Con- 
nellee— by  their  deeds.  As  far  as  the  owners 
were  concerned,  at  the  time  of  their  several 
entries  upon  the  laud  they  were  naked  tres- 
passers. For  that  reason  the  only  title  that 
plaintiff  got  by  his  purchase  under  the  fore- 
closure proceeding  was  such  title,  it  any, 
coming  by  reason  of  Oonnellee's  possession  of 
the  land.  We  are  not  considering  the  ques- 
tions In  this  case  as  affecting  Connellee^ 
Connellee  In  his  original  answer  irieads  not 
guilty  and  a  general  denial,  and  the  judg- 
ment of  the  court  is  that  plaintiff  take  noth- 
ing by  his  suit.  Connellee  having  pra'>tically 
by  his  acts  and  conduct  in  this  case  dis- 
claimed any  claim  of  right  or  title  to  the 
land  in  controversy,  he  Is  not  to  be  considered 
further  as  a  participant  In  the  litigation,  but 
we  shall  consider  the  acts  and  declarations 
of  Connellee  and  Felix  H.  Bobertson  as  they 
explain  the  possession  of  Connellee,  and  as 
to  whether  or  not  they  were  adverse,  as  those 
questions  apply  to  the  other  defendants  In 
this  suit— the  heirs  of  Washington  MItchelL 
There  Is  no  question  h6re  of  the  vendee  hold- 
ing adversely  to  his  vendor,  but  the  question 
is  simply  this,  What  was  the  character  of 
the  possession  of  the  vendee  and  vendor  as 
against  the  owner? 

[3]  The  declarations  and  acts  of  Connellee 
and  Bobertson  before  the  expiration  of  the 
10-year  period  of  limitation  claimed  by  plain- 
tiff In  this  case  are  admissible  upon  the 
question  as  to  whether  or  not  the  possession 
of  Connellee  was  adverse  to  the  owner.  The 
fact  that  Connellee  was  the  snbvendee  of 
Felix  Bobertson  does  not  close  his  mouth  so 
far  as  the  facts  in  this  case  are  concerned, 
be  not  being  the  beneficiary  nnder  the  judg- 
ment, and  not  being  in  the  attitude  of  claim- 
ing the  title  adverse  to  his  vendor. 

In  the  case  of  Texas  Western  Ballway  Co. 
V.  Wilson,  83  Tex.  157, 18  S.  W.  326,  upon  the 
inquiry  whether  the  claim  to  and  exercise  of 
the  right  was  adverse  to  the  owner  of  the 
land,  the  court  say: 

"The  testimony  of  John  T.  Brady,  one  «(  the 
directors,  affords  the  only  proof  bearing  im- 
mediate^ npon  the  point  That  part  of  his 
evidence  to  which  we  refer  is  as  follows: 
That  John  Koop  (the  owner  of  the  land  at  the 
time)  Hved  in  Houston,  but  was  away  from  the 
city,  he  thinks,  when  the  road  was  built. 
We  went  on  the  land  and  have  never  paid  for 
the  right  of  way.  We  expected  and  intended 
to  pay  for  it  when  called  upon  at  any  time  by 
the  owner.'  There  is  no  proof  of  any  demand 
for  possession  or  compensation,  or  a  refusal 
thereof  by  the  defendant,  prior  to  the  institu- 
tion of  this  suit.  We  think  that  these  facta 
do  not  show  an  intent  to  prescribe,  or  a  use 
and  enjoyment  of  the  easement  under  a  daim 
of  right  in  the  defendant,  independent  of  and 
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antagonistic  to  the  owner  of  the  land.  The 
inference  may  have  been  drawn  by  the  court 
below  that  the  inception  and  user  of  the  right 
of  way  was  in  subordination  to  the  owner,  and 
in  recognition  of  his  snperfor  rights  in  the 
premises,  and  if  so  we  cannot  hold,  under  well- 
settled  rules  of  law,  that  the  conclusion  was 
unwarranted  by  the  facts  proved.  'A  single 
lisp  of  acknowledgment  *  *  "of  the  own* 
er's  title  is  fatal  to  the  right"   ' 

In  the  case  of  Mhoon  v.  Cain,  77  Tex.  318, 
14  S.  W.  24,  the  Supreme  Court  holds: 

"The  possession  must  be  adverse  to  meet 
the  terms  of  the  statute.  To  be  adverse  it 
must  amount  to  a  disseisin  of  the  owner. 
*  *  *  The  evidence  of  the  party  claiming 
limitation  was  that  when  he  entered  on  the 
land  he  did  not  know  who  owned  it,  but  after 
the  entry  he  made  inquiry  for  the  owner  that 
he  mi^t  buy  it,  and  agreed  with  Stone  that 
they  would  buy  it,  together;  that  he  and  Stone 
made  frequent  inquiry  for  the  owner  that  they 
might  buy  it,  until  it  was  sold  for  taxes  and 
bid  in  by  one  Williams,  June  8,  1879.  He 
testified  that  soon  after  this  he  bought  the 
land  from  Williams  and  then  sold  the  north 
half  to  Stone.  The  witness  Stone  corroborates 
this  statement,  and  adds  that  they  employed 
a  land  agent  to  look  up  the  owner.  Such  a 
possession  would  not  be  inconsistent  with  that 
of  the  owner;  it  does  not  indicate  a  claim 
hostile  to  the  owner's  title." 

Further  the  court  holds : 

"Having  once  held  in  subordination  and  rec- 
ognition of  the  real  title,  he  could  not  make  it 
a  hostile  holding,  without  a  repudiation  of  the 
title  evidenced  by  acts  or  declarations  clearly 
manifesting  that  intention." 

The  two  deeds  were  executed  by  Kobertson 
to  Browning  on  November  1,  1899,  and  De- 
cember 1,  1903.  His  letter  to  Connellee, 
which  wag  dated  November  20,  1904,  more 
than  a  year  after  he  had  executed  the  last 
deed  to  Browning,  Is  as  follows : 

"I  am  working  to  straighten  out  that  titie, 
but  people  have  moved  about  and  it  will  take 
some  time  yet.  Please  bear  with  me  patiently. 
Will  Toung  have  the  money  ready  when  deeds 
get  to  your  bank? 

"That  is  important,  for  when  the  deeds  reach 
the  bank  if  there  is  a  slight  delay  the  grantors 
kick  violentiy.  Can  I  promise  cash  on  the 
Browning  notes  also?" 

This  letter  was  evidently  written  in  answer 
to  a  letter  of  Connellee  of  date  November  6, 
1904,  who  had  written  Robertson  that  Brown- 
ing quite  a  while  before  that  had  gone  to 
an  abstractor  and  found  out  that  the  title 
was  BOt  good ;  that,  relying  upon  Robertson 
that  he  liad  a  good  title,  be  (Connellee) 
bouf^t  Browning  out  and  stated  that  he  was 
ready  to  tahe  iq>  all  indebtedness  "due  you 
as  soon  as  you  show  that  you  have  bought 
out  the  Interests  of  your  dients."  This  state- 
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ment  was  made  after  the  delivery  of  the 
deed,  as  stated  al>ove.  Robertson  testifies 
'that  he  had  severed  his  connection  and  re- 
pudiated it  with  his  clients  when  he  deliv- 
ered the  deeds  to  Browning.  This  Is  a  legiti- 
mate subject  of  inquiry,  and  Is  to  be  con- 
sidered by  the  court  and  jury  along  with  the 
other,  facts  in  the  case.  The  fact  that  a  wlt> 
ncss  testifies  to  what  be  has  done  as  a  con- 
clusion does  not  prevent  a  court  from  inves- 
tigating his  conclusion. 

We  think  that  the  trial  court  may  well 
have  taken  this  letter  of  Robertson's  as  a 
recognition  of  the  outstanding  tlUe  of  the 
heirs  of  Washington  Mitchell,  and  the  letter 
of  Robertson's,  having  been  written  long  aft- 
er the  deeds  had  been  delivered,  .was  a  very 
potent  refutation  of  his  claim  that  he  had 
repudiated  his  connection  with  the  owners 
and  their  title.  If  the  lower  court  concluded 
from  this  evidence  that  he  had  so  recognized 
the  outstanding  titie  of  the  owners,  then  the 
record  is  silent  as  to  any  repudiation  by 
Robertson  of  their  ownership  thereafter. 
This  letter  of  Robertson's  was  written  after 
the  entry  on  the  land  by  Browning,  but  be- 
fore the  10-year  period  had  expired. 

In  the  case  of  Bracken  t.  Jones,  68  Tex. 
188,  It  is  held  that— 

"Acts  and  dedarations  made  by  claimants  of 
land  after  a  possession  for  sufficient  time  to 
bar  the  owner  is  admissible  to  show  that  such 
possession  was  not  adverse." 

Certainly  the  acts  and  declarations  of  Con- 
nellee and  Robertson  prior  to  the  termina- 
tion of  the  10-year  period  of  limitation  were 
admissible  to  show  the  character  of  that  pos- 
session as  to  whethor  or  not  it  was  adverse 
to  the  owner,  and  it  was  proper  for  that 
question  to  go  to  the  court  or  Jury  trying  the 
case  for  their  determination.  Bruce  v.  Wash- 
ington, 80  Tex.  368,  15  S.  W.  1104 ;  Wlcklzer 
v.  Williams  (Civ.  App.)  173  S.  W.  288  (writ 
refused). 

[4]  The  trial  court  having  made  its  findings 
upon  conflicting  evidence,  we  are  of  the  opin- 
ion that  the  action  of  the  honorable  Court 
of  Civil  Appeals  in  giving  to  the  entry  and 
possession  of  Browning  and  Connellee  the 
effect  of  holding  adverse  to  the  world,  and 
in  setting  aside  the  findings  of  fact  of  the 
trial  court  and  reversing  and  rendering  the 
Judgment  of  that  court,  was  error,  and  we 
recommend  that  their  Judgment  be  reversed, 
and  the  Judgment  of  the  district  court  be  af- 
firmed. 

CCRETON,  0.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 
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SEALY  OIL  MILL  &  MFG.  CO.  v.  BISHOP 
MFG.  CO.     (No.  271-3498.) 

(CommisBion  of  Appeals  of  Texas,  Section  A. 
Dec.  14,  1921.) 

1.  Corporations  $s»458— Contrast  to  kell  cot- 
ton seed  by  corporation  engaged  In  operation 
of  cotton  gins  lield  not  ultra  vires. 

Where  it  was  customary  for  gin  operators 
to  take  cotton  seed  from  farmers  in  exchange 
for  services  and  to  pay  them  the  difference  be- 
tween the  Talae  of  the  seed  and  the  amoont 
charged  for  serTices,  and  where  it  was  essential 
to  secure  business  to  so  arrange  with  the  farm- 
ers, a  contract  to  sell  seed  by  a  corporation  in- 
corporated under  Rev.  St.  art.  1121,  |  72,  en- 
gaged in  the  business  of  operating  gins,  was 
not  ultra  vires;  the  corporation  having  the 
right  to  accept  seed  for  its  toll  charges,  and 
therefore  having  the  right  to  sell  same. 

2.  Corporations  <^5>370(t)— Has  same  latitude 
in  transaction  of  business  U  Indlvldnat  In 
same  character  of  business. 

A  corporation,  in  the  transaction  of  its 
business,  has  the  same  latitude  as  the  individu- 
al in  the  same  character  of  business  in  those 
things  that  are  essential  to  the  successful  oper- 
ation of  that  iMrticular  business. 

3.  Corporations  ^=9383— General  manager  oc- 
cupies position  of  general  agent  and  since 
corporation  oan  aet  only  through  agents  he  to 
virtually  tli«  corporation. 

The  general  manager  of  a  corporation  oc- 
cupies the  position  of  a  general  agent,  and  since 
the  corporation  can  only  act  through  ita  agents, 
the  general  manager,  or  general  agent,  is  vir- 
tually the  corporation  itself. 

4.  Corporations  $=>400— General  manager  heM 
authorized  to  do  everything  that  the  ooriMra- 
tlon  Itself  could  do,  Inoiuding  axeoutlen  of 
contracts  notwithstanding  by-law. 

General  manager  of  corporation,  appointed 
as  such  by  board  of  directors  and  held  out  to 
the  public  as  possessing  all  of  the  powers  of 
an  officer  authorized  to  manage  the  corpora- 
tion's business,  could  do  everything  in  the 
transaction  of  corporation's  basiness  that  the 
corporation  covld  do  in  its  routine  and  daily 
business,  including  the  execution  of  written  con- 
tracts, though  by-laws  required  such  contracts 
to  be  signed  by  thq  president  and  secretary, 
since  such  by-law  could  not  bind  the  public  with 
no  knowledge  thereof. 

5.  Principal  and  agent  «=9ll6(l)  —  Principal 
bound  by  act  of  agent  within  scope  of  appar- 
ent authority. 

The  principal  is  bound  by  the  act  of  the 
agent  done  within  the  scope  of  his  apparent 
authority  in  dealing  with  innocent  third  per- 
sons, although  such  act  may  be  in  direct  viola- 
tion of  his  private  instructions. 

6.  Principal  and  agent  «s»l  1 6(1)— Powers  of 
agent  prima  facie  coextensive  with  business 
intrusted  to  his  care. 

The  powers  of  an  agent  are  prima  facie 
coextensive  with  the  bnsiness  intrusted  to  his 


care,  and  wHl  not  be  narrowed  by  limitations 
not  commnnlcated  to  the  person  with  whom  he 
deals. 

7.  CorporatliMs  <S=a399  (7)— General  Managor 
of  corporation  operating  gins  apparently  au- 
thorized contract  to  sell  cotton  seed. 
Where  it  was  customary  and  essential  to 
the  success  of  its  business  for  cotton  gin  oper- 
ators to  take  cotton  seed  from  farmers  in  ex- 
change for  its  services  and  to  pay  the  farmers 
the  difference  between  the  value  of  cotton  seed 
and  the  amount  charged  for  services,  the  gen- 
eral manager  of  a  corporation  operating  cotton 
gins  had  apparent  authority  to  make  contract 
for  sale  of  cotton  seed,  where  amount  contract- 
ed to  be  sold  was  not  so  excessive  as  to  re- 
quire the  corporation  to  go  into  the  open  market 
to  bny  the  aeed. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  the  Sealy  (Ml  Mill  &  Manufac- 
turing Company  against  the  Bishop  Manu- 
facturing Company.  Judgment  for  plaintiff 
was  reversed,  and  Judgment  was  rendered 
for  the  defendant  by  the  Court  of  Civil  Ap- 
peals (220  S.  W.  203),  and  plalntUI  brings 
error.  Judgment  of  Court  of  Civil  Appeals 
reversed  and  that  of  district  court  aflSrmed. 

O.  G.  Krueger,  <rf  BellvUle,  for  plaintiff  In 
error. 

O.  R.  Scott,  Boone  &  Pope  and  B.  D.  Tarl- 
ton,  all  of  Oonms  Cbrleti,  for  defendant  in 
error. 

RAXDOLPH.  J.  The  plaintiff,  the  Sealy 
Oil  Mill  &  Manufacturing  (Company,  sued  the 
defendant,  the  Bishop  Manufacturing  Com- 
pany, to  recover  damages  for  breach  of  a 
contract  in  which  the  defendant  sold  and 
agreed  to  deliver  to  plaintiff  live  cars  of  cot- 
ton seed.  The  plaintiff  recovered  judgment 
in  the  district  court,  which  judgmoit  the 
Honorable  Court  of  Civil  Appeals  for  tiie 
Fourth  Supreme  Juflldal  District  reversed 
and  rendered  in  favor  of  defendant,  and 
plaintiff  thereupon  applied  to  the  Supreme 
Court  for  a  writ  of  error,  whidi  was  grant- 
ed.   220  S.  W.  203. 

The  district  court  in  his  findings  of  fact 
material  to  tills  Inquiry  found  as  follows: 
That  the  contract  sued  on  was  entered  into 
by  plaintiff  and  defendant;  that  the  contract 
was  breached  by  defendant;  that  M.  Nuddes 
was  the  secretary  and  general  manager  for 
defendant;  that  the  board  of  directors  held 
Nuckles  out  to  the  world  as  their  general 
manager,  and  that  he  was  such  in  fftct;  that 
the  defendant  operated  a  cotton  gin  at  Bish- 
op, Tex.,  and  took  cotton  seed  In  exchange 
for  its  services  rendered  to  the  farmers,  and 
paid  the  farmers  the  difference  between  the 
value  of  the  cotton  seed  and  the  amount 
charged  for  its  services,  and  that  it  had  been 
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engaged  in  buying  cotton  seed  fiMn  farmers  r  them 
ever  since  its  incorporation  in  1913  up  to  tlie 
time  of  trial ;  tliat  it  Iiad  been  customary  and 
is  the  universal  practice  of  all  persons  and  cor- 
porations owning  and  operating  cottcm  gins 
in  tbis  state  to  engage  in  the  purchase  of 
cotton  seed  and  sell  the  same  to  oil  mills  and 
other  parties,  and  that  it  was  essential  for 
the  purposes  of  their  incoi-poration  business 
for  cotton  gin  owners  to  do  so,  and  also  filed 
the  following  conclusions  of  law  of  like  im- 
portance in  the  decision  of  this  case:  That  M. 
Nudiles,  as  a  matter  of  law,  as  secretary  and 
general  manager  for  defendant,  had  authori- 
ty to  malce  and  enter  into  the  contract  and 
to  bind  the  defendant;  tiiat  the  purchase 
and  sale  .of  cotton  seed  by  the  defendant 
was  essential  to  the  transaction  of  its  au- 
thorized business  and  for  the  success  of  Its 
business;  that  article  1121,  section  72,  of  Re- 
vised Civil  Statutes  of  Texas,  under  which 
defendant  was  incorporated,  does  not  define 
its  powers  definitely,  nor  limit  and  restrict 
its  powers  and  authority  to  any  certain,  def- 
inite^  and  specific  purpose,  and  that  there- 
fore a  corporation  incorporated  under  said 
article  and  section  has  authority  to  do  and 
transact  such  business  and  matters  as  are 
essential  to  the  transaction  of  its  authorized 
business,  or  as  fs  customary  and  usually  done 
by  Institutions  of  lllie  character  In  further- 
ance of  their  business. 

The  honorable  Court  of  Civil  Appeals  in  re- 
versing the  case  reversed  the  judgment  of  the 
district  court  and  rendered  same  for  plaintiff 
upon  two  controlling  propositions :  "WheUm 
or  not  the  contract  was  ultra  vires;"  and, 
second,  "if  it  was  not,  did  Nuclsles  have  ao- 
thorlty  to  make  the  same?"  These  two  prop- 
ositioDs  are  determhaed  by  the  Court  of  Civil 
Appeals  by  their  holding  the  contract  ultra 
vires,  and,  further,  while  they  did  not  con- 
.><ider  the  solution  of  that  question  necessary 
for  the  disposition  of  the  case,  they  hold 
that  the  record  whoUy  fails  to  show  authori- 
ty, actual  or  apparent,  on  the  part  of  Nuckles 
to  make  the  contract.    220  S.  W.  203. 

[1]  Was  the  contract  sued  on  ultra  vires? 
The  evidence  shows  that  the  defepdant  was  a 
corporation,  with  M.  Nuckles  as  its  secretary 
and  general  manager,  and  that  it  was  in  the 
ginning  business,  operating  two  gins.  It  al- 
so appears  that  it  was  and  is  customary  for 
gins  to  contract  with  parties  who  have  them 
to  do  their  ginnloK  to  pay  the  toU  by  selling 
to  the  gin  the  cotton  seed  from  the  cotton 
ginned,  and  for  the  gin  to  pay  for  the  seed 
in  excess  of  the  toll.  It  appears  that  Nuclc- 
les  had  been  pursuing  this  course  with  the 
knowledge  of  its  stockholders  and  directors. 
It  is  also  shown  that  not  only  was  it  custom- 
ary for.  gins  to  do  tbis,  but  that  it  was  nn 
essential  thing  to  do  to  secure  business.  It 
occurs  to  us  that  the  direrf  contact  of  the 
ginning  officials  with  the  producers,  the  fact 
that  tbe  cotton  and  seed  being  delivered  to 
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by  the  Individual  producers  and  by 
them  separated  from  the  lint,  devolves  on  the 
gin  officials  a  duty  of  furnishing  a  market  for 
the  seed  so  as  to  assist  the  producer  In  dis- 
posing of  that  part  of  his  produce  left  in  the 
hands  of  the  glnner.  In  the  early  history 
of  ginning  the  disposition  of  the  cotton  seed 
was  a  great  problem  for  both  farmer  and 
glnner,  but  when  it  was  discovered  that  the 
seed  had  a  commercial  value,  then  there 
grew  up  the  custom  of  the  farmer  paying  for 
his  ginning  by  paying  his  toll  in  seed.  As 
seed  grew  In  value,  it  became  and  is  yet  cus- 
tomary for  the  gins  to  accept  the  seed  to  the 
extent  of  the  toll  for  ginning,  and  pay  money 
for  the  excess.  This  custom  began  with  the 
individual  ginner,  and  to  limit  it  to  individu- 
als would  be  to  limit  the  power  of  corpora- 
tions engaged  in  the  same  businees  in  such  a 
way  as  to  destroy  their  ability  to  secure 
bnslnesB. 

[2]  It  is  our  opinion  that  a  corporation  in 
the  transaction  of  its  business,  the  business 
for  which  it  was  organized,  has  the  same  lati- 
tude as  the  individoal  in  the  same  character 
of  business  in  those  things  that  are  essential 
to  the  successful  operation  of  that  particular 
business. 

The  case  of  North  Side  Ry.  Co.  v.  Worthlng- 
ton,  88  Tex.  562,  30  S.  W.  1066,  63  Am.  St 
Rep.  778,  cited  by  the  honorable  Court  of 
Civil  Appeals,  *ln  onr  oplni<»  sui^orts  tUs 
view.  In  that  case  the  Fort  Worth  City  Ccnn- 
pany,  a  corporation  organized  for  the  ^>ur- 
chase,  subdivision,  and  sale  of  lands  in  cities, 
towns,  ond  villages,  owned  about  1,400  acres 
of  land  lying  north  and  northwest  ^f  the  city 
of  Fort  Worth.  This  land  was  laid  out  lu 
streets,  alleys,  blocks,  and  lots  for  the  pur- 
pose of  selling  to  settlers  and  of  building  it 
up  as  a  suburb  of  Forth  Worth.  The  North 
Side  Rallwly  Company  was  Incorporated  for 
tbe  purpose  of  construction  and  maintenance 
of  street  railways.  The  street  railway  was 
projected  to  extend  from  a  point  in  the  city 
of  Fort  Worth  to  and  through  the  City  Com- 
pany's property.  The  testimony  tended  to 
show  tb&t  the  street  railway  was  calculated 
to  enhance  the  value  of  lots,  if  not  necessary 
to  enable  the  city  company  to  sell  them  at 
a  profitable  price,  and  also  that  it  was  es- 
sential to  build  up  the  suburb  in  order  to 
make  the  street  railway  a  paying  investment. 
Under  these  conditions,  both  corporations 
needing  money  for  their  various  purposes,  the 
officers  of  the  two  corporations  thereupon 
agreed  to  issue  a  series  of  bonds,  150  in  num- 
ber, and  for  $1,000  each,  to  be  executed  by 
the  two  corporations  jointly,  and  to  be  secur- 
ed by  a  mortgage  on  their  prc^erty.  The 
bonds  were  issued  and  sold  at  95  cents  on 
the  dollar,  and  Worthlngton  became  the  bold- 
er of  those  sued  on,  142  In  number.  The  con- 
tention was  that  the  execution  of  those  bonds 
was  ultra  vires,  and  they  were  therefore  void. 
Chief  Justice  Gaines  In  his  opinion  in  said 
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case,  after  setting  ont  the  facts,  applies  the 
law  to  those  facts,  and  from  that  opinion  we 
have  excerpted  sufficient  to  show  what  be 
did  decide.    He  says  that — 

Applying  the  prindples  deduced  from  cases 
rjtcd  by  him  he  is  "lead  to  the  conclusion  that 
neither  the  Fort  Worth  City  Company  nor  the 
North  Side  Street  Railway  Company  had  the 
power  to  extend  its  credit  to  foster  the  inter- 
ests of  the  other  company;  •  •  •  that  the 
snccess  of  one  enterprise  tended  to  promote 
the  success  of  the  other  was- not  itself  suffi- 
cient to 'authorize  the  one  corporation  to  aid  the 
other,  for  the  reason  that  the  benefit  which 
was  to  accrue  was  not  the  direct  result  of  the 
means  employed." 

In  the  case  at  bar  the  purchase  of  the  cot- 
ton seed  by  defendant  conferred  a  benefit 
which  was  the  "direct  result  oC  the  means 
employed." 

Quoting  farther  from  Justice  Gaines'  oito- 
Ifsa  In  the  same  case: 

"In  the  case  of  the  Fort  Worth  City  Oo.  t. 
Smith  Bridge  Co.,  161  D.  8.  2M,  14  Sup.  Ct 
388,  the  Supreme  Court  of  the  United  States 
bold  that  the  contract  of  the  City  Company  to 
contribute  to  the  construction  of  a  bridge  across 
a  river  which  separated  its  lands  from  the  city 
of  Fort  Worth  was  not  ultra  vires.  The  court 
say:  The  object  of  the  creation  of  the  corpo- 
ration was  the  acquisition  and  sale  of  lands  In 
subdivision,  and  it  cannot  be  successfully  denied 
that  the  object  would  be  direcHy  promoted  by 
the  use  of  legitimate  business  methods  to  ren- 
der the  lands  accessible.  This  involved  the  ex- 
pen^ture  of  money  or  the  assumptioD  of  liabili- 
ty; but  there  is  no  element  in  this  case  of 
any  unreasfnable  excess  in  that  regard,  or  the 
pursuit  of  any  abnormal  and  extraordinary 
method.'  The  same  can  hardly  be  said  of  the 
transaction  developed  in  the  present  case.  The 
argument  of  the  court  draws  a  line  between 
such  ordinary  means  as  are  generally  necessary 
to  carry  out  the  purposes  of  the  corporation 
and  such  as  are  abnormal  and  extraordinary." 

We  do  not  think  that  It  can  be  said  under 
the  facts  in  this  case  that  the  taking  of  the 
cotton  seed  as  toll  by  the  defendant  was  an 
abnormal  or  extraordinary  means  of  promot- 
ing the  ginning  company's  business.  Such  a 
practice,  as  shown  by  the  evidence,  was  cus- 
tomary with  gins,  and  was  really  only  an  in- 
cident of  the  business. 

The  Supreme  Conrt  of  Texas,  In  an  opinion 
by  C%ief  Justice  Phillips,  in  the  case  ct  W.  C. 
Bowman  Lumber  Co.  ▼.  Pierson  et  al.,  110 
Tex.  543.  221  S.  W.  980, 11  A.  L.  R.  647,  cited 
by  defendant  In  Its  argument  filed  in  this 
cause,  lays  down  the  rule  that— 

"Every  corporation  is  created  with  certain 
express  powers.  Being  endowed  with  these  ex- 
press powers,  it  has  the  implied  power  to  do 
whatever  is  necessary  or  reasonably  appropri- 
ate to  their  exercise.  It  has,  in  a  word,  the 
authority  to  do  whatever  will  legitimately  af- 
fect the  express  purposes  of  its  creation." 

B^ng  of  the  opinion  that.  Interpreted  by 
the  rules  laid  ^own  in  the  two  cases  (North 


Side  Ry.  Oo.  ▼.  Worthlngton,  and  Bowman 
Lumber  Co.  v.  Pierson  et  al.,  supra),  the  con- 
tract of  the  Bishop  Maufacturing  Company 
was  not  ultra  vires,  we  so  hold. 

[3]  The  remaining  question  necessary  for 
determination  Is:  Did  Nuckles  as  goieral 
manager  have  authority  to  make  the  con- 
tract? The  evidence  shows  that  Nuckles  was 
general  manager  of  the  defendant;  that  he 
transacted  the  business  of  that  corporation. 
Tliere  is  not  a  particle  of  evidence  that  any 
other  officer  of  the  company  actively  engaged 
in  the  business  of  the  defendant.  The  gen- 
eral manager  of  a  corporation  occupies  the 
position  of  a  general  agent.  As  a  corporation 
can  only  act  through  its  agents,  the  general 
manager,  or  general  agent.  Is  virtually  the 
corporation  itself.  A.  &  P.  Uy.  Co.  r.  Relsner, 
.18  Kan.  460. 

(4,  8]  The  by-laws  of  defendant  corpora- 
tion provide  for  the  appointment  of  no  such 
ofiicer  as  general  manager,  but  the  evidence 
is  undisputed  that  Nuckles  was  appointed  as 
such  by  the  board  of  directors ;  that  he  took 
charge  of  defendant's  business,  and  was  held 
out  to  the  public  as  possessing  all  of  the  pow- 
ers of  an  ofiicer  authorized  to  manage  that 
business.  This  being  true,  he  could  do  everj - 
thing  in  the  transaction  of  the.  business  of  the 
corporation  that  the  corporation  could  Itself 
do  in  its  routine  and  dally  business.  The  tes- 
timony of  Nuckles  that  he  did  not  have  the 
authority,  or  that  the  directors  had  not  glveu 
him  the  authority,  was  merely  the  witness' 
conclusion,  rather  than  a  statement  of  tect, 
and  cannot  overcome  the  evidence  in  the  case. 
The  by-laws,  providing  "that  all  written  con- 
tracts of  importance  ratered  Into  on  bdialf 
of  the  company  such  as  deeds,  mortgages, 
bonds,  etc.,  shall  be  signed  both  by  the  presi- 
dent and  secretary,"  could  not  bind  the  pub- 
lic, when  the  visible  authority  was  vested  in 
one  man,  who  transacted  the  business  of  the 
corporation  for  years.  The  by-laws  of  the 
average  corporation  are  not  usually  open  for 
public  inspectian;  hence  the  public  trading 
with  It  can  have  no  notice  of  tbeir  contents. 
If  it  should  be  takoi  that  the  by-laws  were  a 
limitation  upon  the  authority  of  the  general 
manager,  this  Is  met  by  proof  that  the  con- 
tents of  the  by-laws  were  not  made  known  to 
plaintiff.  It  is  a  well-settled  rule  of  law  that 
the  principal  is  bound  by  the  act  of  the 
agent,  done  within  the  scope  of  his  apparent 
authority  in  dealing  with  Innocent  third  per- 
sons, although  such  act  may  be  in  direct  vio- 
lation of  his  private  instructions;  Merriman 
v.  Fulton,  29  Tex.  106. 

[8]  That  the  powers  of  an  agoit  are  prima 
fads  coextoisive  with  the  business  Intrusted 
to  bis  care,  and  that  they  will  not  be  nar- 
rowed by  limitations  not  commonlcated  to 
the  person  with  whom  he  deals.  Ins.  Co. 
V.  Wilkinson,  13  Wall.  285,  20  L.  Bd.  617; 
Morrison  r.  Ins.  Co.,  69  Tex.  363,  6  S.  W. 
606,  5  Am.  St.  Bep.  63;    Iflagra  Ins.  Oo. 
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V.  Lee,  73  Ter.  648,  11  S.  W.  1024.  Haying 
the  rigbt  to  accept  seed  for  Its  toll  cbargee, 
It  naturally  follows  as  day  follows  night  that 
tbe  defendant  would  have  tbe  right,  to  be 
exercised  by  its  ag^it,  to  sell  tbe  seed.  An- 
ticipating the  accumnlation  of  seed  In  tbe 
due  coarse  of  business,  the  defendant  would 
Just  as  naturally  have  the  right  and  itower 
to  prepare  against  loss  by  providing  in  ad- 
vance a  market  for  its  commodity.  If  the 
defendant  in  this  case  did  go  in  tbe  open 
marlcet  to  bay  seed,  it  evidently  did  not  buy 
any  with  which  to  fill  this  particular  con- 
tract, tor  It  refused  to  perform  tbe  contract^ 
and  If  It  were  gallty  of  illegal  acts,  or  if  Its 
agent  at  any  time  exceeded  his  authority,  be 
did  not  in  this  instance,  for  he  did  not  at- 
tempt to  comply  with  tbe  contract. 

[7]  We  do  not  mean  to  hold  that  Mucbles 
was  authorized  to  go  Into  the  open  market 
and  buy  seed.  It  is  not  necessary  for  us  to 
pass  upon  that  question.  In  this  case  It  ap- 
pears that  in  the  defendant's  ginning  business 
they  accepted  seed  in  payment  of  ginning 
charges,  and  we  do  bold  that  this  act  was  not 
ultra  vbree,  and  that  Nuckles  as  general  man- 
ager did  not  exceed  bis  authority  to  act  for 
the  corporation.  Holding  this,  we  further 
hold  that,  there  being  nothing  in  the  nature 
of  tbe  contract  of  sale  which  was  so  exces- 
sive in  amount  as  to  require  the  defendant 
to  go  into  tbe  open  market  to  buy  tbe  seed, 
the  plalntlfT  had  the  right  to  presume  that 
the  seed  would  be  acquired  in  the  usual  course 
of  defendant's  ginning  business,  and  it  was 
not  necessary  to  entitle  plaintiff  to  a  recov- 
ery that  it  prove  that  tbe  acquiring  of  the 
seed  would  not  be  speculative. 

We  therefore  recommend  that  tbe  judg- 
ment of  the  Court  of  Civil  Appeals  be  revers- 
ed, and  the  judgment  of  the  district  court 
affirmed. 

CURETON,  C.  J.  The  judgment  recom- 
mended in  tbe  report  of  tbe  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
tbe  judgment  of  tbe  Supreme  Court 


RUTHERFORD  at  al.  v.  DEAVER  et  al. 
(No.  257-3473.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dee.  14,  U21.) 

I.  DasMnt    and    distribution    «=>93— Father's 

coaveyanoe  of  separate  property  to  children 

ef  first  marriage  held  not  an  advanoement. 

Where  a  parent  was  married  a  second  time, 

and  conveyed  to  children  ot  first  marriage  a 

pareel  of  land  which  he  owned  as  his  separate 

property,  <n  consideration  of  love  and  affection, 

held  that  such  conveyance  was  a  gift,  with  no 


requirement  that  ^e  grantees  aeconnt  in  final 
partition  of  grantor's  separate  estate,  and 
hence  was  not  an  advancement. 

2.  Oesoent  and  distribution  «=9ll5,  118— Bur- 

den  of  proof  on  parties  alleging  that  deed  was 

Intended  as  advancement,  and  question  was 

for  the  Jury. 

Where  It  was  pleaded  that  a  deed  from  a 

father  to  children  of  his  first  marriage   was 

intended  as  an  advancement,  tbe  burden  was 

upon  the  party  so  alleging  to  prove  it,  and  the 

issue  of  fact  thereon  was  for  the  jury. 

Error  to  Court  ot  Civil  Appeals  of  Sixth 
Supreme  Jadldal  District 

Action  by  BIrs.  M.  F.  Rutherford  and  others 
against  Mrs.  Pete  Deaver  and  others.  Judg- 
ment for  tbe  defendants,  and  the  plaintiffs 
appealed  to  the  Court  of  Civil  Appeals,  which 
affirmed  the  judgment  (218  S.  W.  31),  and 
the  plaintlCs  bring  error.  Judgments  of  dis- 
trict court  and  Court  of  Civil  Appeals  re- 
versed, and  cause  remanded  to  tbe  former 
for  another  trial  not  Inconsistent  with  the 
opinion. 

T.  T.  Thompson,  oC  Clarksvllle,  and  Wil- 
kinson &  Davidson,  ot  Mt  Vernon,  for  plain- 
tiffs in  error. 

MabafC^,  Keen^  A  Dalby,  of  Texarkana, 
and  E.  8.  Chambers,  ot  Clarksvllle,  for  de- 
fendants In  error. 


POWELL,  J.  The  nature  and  result  of 
this  case  have  been  admirably  stated  by  tbe 
C!ourt  of  CIvU  Ai^>eals  as  follows: 

"By  his  first  wife  Pete  Fnlbright  Sr.,  had 
two  children,  a  danghter  named  Birdie,  who 
married  one  Rutherford,  and  a  son  named  Hen- 
ry E.,  who  died,  leaving  as  his  sols  heirs  a 
daughter  and  two  sons,  who  with  Mrs.  Rnther- 
ford  were  plaintiffs  in  the  court  below  and  are 
appellants  here.  By  his  second  wife  Pete  Fnl- 
bright, Sr.,  had  one  child,  a  daughter,  also 
named  Pete,  who  married  one  Deaver.  8he 
was  the  defendant  in  the  court  below,  and  is 
the  appellee  here.  Pete  Fulbright,  Sr.,  owned 
as  a  part  of  his  separate  estate  375  acres  of 
the  John  Laud  survey  in  Red  River  county.  By 
a  deed  dated  February  2,  1880,  for  love  and 
affection  he  had  for  his  daughter  Mrs.  Ruther- 
ford, and  his  son,  Henry  E.,  he  conveyed  to 
them  175  of  said  375  acres  of  land.  Pete  Fnl- 
bright, Sr.,  died  intestate  in  May,  1881,  owning 
the  remainder  of  said  375  acres  and  an  interest 
in  tbe  community  estate  between  him  and  his 
second  wife,  consisting,  it  seems,  of  personal 
property  and  two  tracts  of  land.  November 
29,  1882,  the  200  acres  of  the  Land  survey 
owned  by  said  Pete  Fnlbright,  Sr.,  when  he 
died,  was  set  apart  to  his  widow  and  their 
daughter  Pete,  then  a  minor,  for  their  use  as  a 
homestead.  At  the  same  time  certain  personal 
property  was  set  apart  to  them.  The  proceeds 
of  certain  other  personal  property  sold  by  Pete 
Fulbright,  Sr.'s  administrator  was  used  to  pay 
debts  of  the  estate,  and  allowances  made  by 


^-sFor  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexei 
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the  probate  court  to  said  widow  and  her  minor 
daughter.  A  partition  of  the  property  remain- 
ing (except  the  200  acres  in  controversr  here) 
in  which  Fete  Fulbrigbt,  Sr.,  owned  an  inter- 
put  was  had  between  his  heirs,  iselnding  Mrs. 
Rutherford  and  H.  E.  Fulbright,  in  1889.  In 
that  partition  no  account  was  taken  of  the 
fact  that  Pete  Fulbright,  Sr.,  during  his  life- 
time bad  given  175  acres  of  the  Laud  survey 
to  Mrs.  Rutherford  and  H.  E.  Tulbright.  The 
\vidow  of  Pete  Fulbright,  Sr.'a  second  marriage 
took  posBession  of  the  200  acres  of  the  Laud 
survey  at  the  time  it  was  set  apart  to  her  and 
her  minor  daughter  in  1S82,  and  thereafter  until 
her  death  in  July,  1916,  used  it  as  her  home- 
stead. Mrs.  Rudierford  and  the  children  of  H. 
E.  Fulbright  claimed  that  the  200  acres  was 
owned  as  foUows:  One-third  by  Mrs.  Ruther- 
ford, one-third  by  the  children  of  H.  E.  Ful- 
bright, deceased,  and  one-third  by  Mrs.  Pete 
Deaver;  and  the  object  of  their  suit  against 
Mrs.  Deaver  was  to  have  it  partitioned  accord- 
ingly. Defending  the  suit,  Mrs.  Deaver  claim- 
ed that  the  175  acres,  conveyed  to  Mrs.  Ruther- 
ford and  H.  E.  Fulbright  in  1881  was  an  ad- 
vancement to  them  by  Pete  Fulbright,  Sr.,  out 
of  his  estate:  that  said  Mrs.  Rutherford  and 
H.  E.  Fulbright  at  once  took  possession  of,  and 
.  ever  afterwards  used,  the  IJS  acres  free  of  any 
charge  or  claim  thereto,  in  favor  of  any  other 
person;  that  the  widow  of  the  second  marriage 
owned  a  life  estate  of  one-third  in  the  200 
acres  remaining  of  the  Land  survey,  and  that 
the  same  was,  besides,  charged  with  the  right 
of  said  widow  to  use  it  as  a  homestead  while 
Hhe  lived;  that  said  widow  did  so  use  same; 
that  the  value  of  the  175  acres  advanced  to 
said  Mrs.  Rutherford  and  H.  E.  Fulbright,  as 
compared  vrith  the  value  of  the  200  acres  re- 
maining of  the  375  acres,  charged  as  it  was 
with  the  life  estate  and  homestead  right  in 
the  widow  of  the  second  marriage,  exceeded  the 
value  of  the  interests  owned  by  Mrs.  Ruther- 
ford and  H.  E.  Fulbright  in  the  estate  of  their 
father;  that  said  Mrs.  Rutherford  and  B.  E. 
Fulbright  therefore  were  not  entitled  to  any 
pai-t  of  said  200  acres;  and  that  she,  Mrs.  Deav- 
er. was  entitled  as  against  them,  to  all  of  said 
200  acres.  The  appeal  is  from  a  judgment  in 
Mrs.  Deaver's  favor  in  accordance  with  her 
contention." 

The  case  was  tried  before  a  Jury  upon  ape* 
clal  issues.  Based  upon  tbe  Jury's  answers 
thereto,  judgment  was  entered  as  aforesaid. 
Upon  appeal,  the  C!ourt  Of  Civil  Appeals  af- 
firmed tbe  judgment  of  the  trial  court.  See 
218  S.  W.  31. 

[1]  Tbe  controlling  question  on  tltis  appeal 
involves  tbe  proper  construction  of  the  grant- 
ing clause  of  a  deed  executed  by  Pete  Ful- 
bright on  February  2,  1880,-  conveying  his 
two  children  therein  mentioned  175  acres  of 
land  cut  of  his  separate  estate.  Said  grant- 
ing clause  reads  as  follows : 

"For  and  in  consideration  of  the  love  and 
respect,  affection  which  I  have  and  bear  for  my 
daughter,  Birdie  Rutherford  and  my  son,  Henry 
K.  Fulbrigbt,  do  by  these  presents  give,  grant 
and  convey  to  the  said  Birdie  Rutherford  and 
Henry  E.  Fulbright,  their  heirs  and  assigns,  oil 
that  tract  or  parcel  of  land,"  etc. 


It  was  conceded  by  all  the  parties  that  tbe 
granting  clause  aforesaid,  on  its  face,  as  a 
matter  of  law,  constituted  a  gift  Tbe  point 
in  controversy  is  whether  or  not  such  a 
clause  in  such  a  deed,  purporting  on  It^  face 
to  be  a  gift,  will  be  presumed,  as  a  matter 
of  law,  to  tiave  constituted  an  advancement. 
The  trial  court  held  that  sudi  a  csonveyance, 
as  a  matter  of  law,  In  tlie  absence  of  any 
outside  proof  to  tlie  contrary,  constituted  an 
advancement;  that  the  law  would  so  pre- 
sume. So  holding,  he  refused  to  submit  to 
the  jury,  although  requested  so  to  do  by 
plnintifCs  in  error,  the  issue  as  to  whether 
such  conveyance  was  an  unconditional  gift  or 
a  mete  advancement  to  be  accounted  for  la- 
ter. He  decided  that  issue  himself  as  a 
matter  of  law,  and  submitted  to  the  Jury 
special  issues  involving  only  a  partition  of 
all  the  property  upon  the  theory  that  the 
deed  in  question  was  an  advancement. 

There  was  no  direct  testimony  In  the  rec- 
ord showing  the  intention  of  the  grantor  in 
the  conv^ance.  Plaintiffs  in  error,  yolun- 
tarlly  assuming  the  burden  of  proof  in  that 
connection,  offered  one  witness.  The  testi- 
mony was  objected  to  by  counsel  for  defend- 
ants in  error,  and  the  objection  was  sustained 
by  the  trial  court 

We  think  this  question  is  clearly  ruled  by 
an  opinion  of  the  Supreme  Court  of  Texas  in 
case  of  Sparks  v.  Spence,  40  Tex.  (S9i.  The 
Court  of  Civil  Appeals  expresses  some  doubt 
as  to  the  exact  meaning  of  the  latter  opinion, 
but  practically  concedes  that  it  would  have 
to  be  overruled  if  the  judgment  of  the  trial 
court  in  the  case  at  bar  was  to  be  affirmed. 
It  did  affirm  tbe  latter  Judgment,  and,  re- 
ferring to  tbe  case  of  Sparks  v.  Spence,  su- 
pra, used  tbe  following  language: 

"But  whatever  may  have  been  the  basis  of 
the  conclusion  reached  by  the  court  in  that 
case,  if  it  was  that,  notwithstanding  the  absence 
of  testimony  to  the  contrary,  a  presumption 
should  not  be  indulged  that  a  substantial  gift, 
by  an  intestate  parent  of  property  belonging  to' 
his  separate  estate,  to  one  of  his  children,  was 
Intended  as  an  advancement  to  that  child,  we 
think  it  was  wrong  and  against  the  overwhelm- 
ing weight  of  the  authorities." 

In  attempting  to  overrule  the  opinion  of 
the  Supreme  Court  in  the  case  referred  to, 
we  think  the  Court  of  Civil  Appeals  is  in 
error.  This  decision  of  the  Supreme  Court 
seems  entirely  clear  to  us,  and  we  think  ex- 
actly in  point;  it  has  remained  unchal- 
lenged by  our  Supreme  Court  for  nearly  half 
a  century ;  therefore,  we  are  not  inclined  to 
recommend  any  (iiange  in  the  holding  of  that 
court,  which  is  now  so  well  established.  Not 
(mly  so,  but  we  are  decidedly  of  tbe  view  ttut 
the  rule  it  announces  is  in  reason  a  better 
one  than  that  promulgated  by  the  Court  of 
Civil  Api)eals  in  afhrming  the  case  at  bar. 
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It  Is  quite  clear  that  the  case  of  Sparks  v. 
Spence,  supra,  Involved  some  deeds  out  of  the 
community  estate  and  others  out  of  the  sepa- 
rate estate  of  the  grantor.  That  accounts 
for  the  various  rulings  made  In  said  case. 
The  following  quotations  from  Judge  Gould's 
opinion  therein,  In  our  judgment,  constitute 
splendid  statements  of  the  rules  of  law  which 
should  have  governed  tbe  district  court  in 
the  trial  of  the  instant  case: 

First.  "Some  of  the  plaintiffs  received  from 
their  father  in  bis  lifetime,  and  have  long  en- 
}o:red,  part  of  the  community  lands,  for  one- 
half  of  which  they  sue.  These  conveyances 
purport  to  be  gifts,  and  are  prima  fade  ad- 
vancementa  on  the  interest  of  the  children  in 
the  commnnity.  The  judgment  rendered  allows 
these  plaintiffs  to  retain  the  sliare  thus  re- 
ceived,  and  gives  them  in  addition  tlielr  full 
interest  in  the  entire  half  of  the  commnnitr 
lands.  The  father,  it  is  true,  might  have  so 
conveyed  as  to  show  an  intention  to  make  a 
gift  in  addition  to,  and  not  In  satisfaction  of,  the 
interest  of  bis  child  in  the  property,  part  of 
which  he  conveys.  Proof  might  be  made  that 
such  was  his  intention,  though  not  expressed  in 
the  instrument.  But  it  is  most  unreasonable  to 
assnme  such  an  iiitention  in  the  absence  of 
proof.  The  natural  conclusion  is  that  the  con- 
veyance is  made  in  discharge  in  full  or  in  part 
of  the  obligation  the  parent  is  under  to  give 
.  the  child  his  legal  interest  in  the  roinmnnity 
pstate,  of  which  the  land  conveyed  is  part. 
The  principle  recognized  in  courts  of  equity  as 
to  advancements  by  a  parent  to  a  child  is  laid 
down  as  follows:  'Where  a  debt  exists  fiom  a 
parent  to  a  child,  an  advancement  upon  the 
child's  mnrriagr,  or  upon  some  other  occasion, 
of  a  portion  equal  or  exceeding  the  debt  in 
the  parent's  life,  shall  prima  facie  be  deemed 
as  satisfaction.'  Flonkett  v.  Lewis,  3  Hare,  25 
Eng.  Ch.  323.  In  that  case  Lord  Hendricks 
is  quoted  as  saying:  'There  are  very  few  cases 
where  a  father  will  not  be  presumed  to  have 
paid  a  debt  he  owes  to  a  daughter,  when  in  his 
lifetime  he  gives  her  in  marriage  a  greater  sum 
ilian  he  owed  hor.  for  it  is  very  unnatural  that 
he  would  choose  to  leave  himself  indebted  to  her 
and  subject  to  an  account.  Id.  and  2  Atk. 
521." 

Second.  "As  to  the  conveyances  made  of  lands 
other  than  the  community,  they  stand  on  a  dif- 
ferent footing.  If  in  reality  these  conveyances 
were  intended  and  accepted  in  satisfaction,  ei- 
ther in  whole  or  in  part,  of  the  interest  of  the 
devisees  in  the  community  lands,  then  if  the 
parties  who  received  them  were  competent  to 
contract,  or  held  on  to  the  lands  or  proceeded 
after  becoming  so,  they  ought  to  be  held  to 
their  agreement,  and  that  too  whether  it  was 
express  or  implied.  Whilst  in  the  case  of  com- 
munity land  so  received  we  think  the  presump- 
tion, until  rebutted,  is  that  they  were  intended 
to  be  in  discharge  pro  tanto  of  the  child's  in- 
terest, we  cannot  say  that  such  presumption 
exists  where  the  property  conveyed  is  not  part 
of  the  community.  It  is  still,  however,  a  ques- 
tion of  fact  and  should  be  submitted  to  the  jury. 
The  charge  of  the  court  did  not  allow  the  jury 
to  consider  these  advancements,  except  where 
they  were  equal  in  value  to  the  interest  of  the 
party  in  property  devised  to  others,  and  in  thus 
limitiog  it  wias  erroneous." 


l!bird. .  Finally,  in  reversing  the  Judgment 
and  remanding  the  case,  the  court  speaks  as 
follows:  "As  to  that  one  of  the  children  of  W. 
C.  and  Sarah  Sparks  who  received  nothing  by 
way  of  advancements  in  his  lifetime,  there  is 
no  error  in  the  judgment  save  that  part  of  it 
which  is  for  money.  As  to  the  others,  they 
must  account  for  whatever  they  received  by 
way  of  advancement  out  of  the  commnnity  es- 
tate, unless  they  show  that  it  was  given  with 
a  different  intention;  and  where  the  advance- 
ments were  of  other  than  the  community  es- 
tate the  question  of  the  intention  with  which 
they  were  made  should  be  submitted  to  the 
jury.  In  either  case  the  value  of  the  advance- 
ments is  to  be  estimated  at  the  time  when 
made,  and  is  to  be  deducted  from  their  share  of 
the  community  at  its  value  at  the  same  time." 

The  deed  in  question  in  the  instant  case, 
on  Its  face,  purports  to  be  an  unconditional 
gift.  No  restrictions  of  any  kind  are  ex- 
pressed in  the  written  conveyance.  Men  of 
average  intelligence  are  presumed  in  written 
instruments  to  have  fully  expressed  their  in- 
tentions. Appellate  courts  have  very  prop- 
erly been  slow  to  ingraft  on  written  contracts 
conditions  which  are  not  expressed  therein. 
Esi)eclaUy  have  they  been  slow  to  do  so  when 
they  have  to  be  legally  presumed  In  the  ab- 
sence of  any  proof  whatever,  and  when  the 
conditions  asked  to  be  presumed  as  a  matter 
of  law  are  largely  inconsistent  with  the  writ- 
ten Instrument  itself.  The  deed  under  con- 
sideration, so  far  as  Its  terms  go,  is  a  gift 
with  no  requirement  that  the  grantees  ac- 
count for  the  property  so  conveyed  In  a  final 
IMtrtltion  of  the  separate  estate  of  the  gran- 
tor. It  Is  reasonable  to  presume  that  the 
father,  had  he  wished  to  divide  his  separate 
estate  equally  among  his  children,  would  have 
attached  certain  conditions  to  the  deed  in 
question,  constituting  the  .same  a  mere  ad- 
vancement to  be  accounted  for  later.  Or, 
failing  to  do  that,  he  certainly'  would  Iiave 
left  a  will,  providing  that  his  estate  should 
be  so  divided  after  his  death  as  to  take  Into 
account  property  theretofore  deeded  to  cer- 
tain of  his  ch^ld^en.  He  did  neither.  He 
made  this  deed,  as  shown  above.  He  left  no 
will.  Therefore  it  is  only  reasonable  to  as- 
sume that  he  expected  the  200  acres  in  ques- 
tion to  be  divided  among  his  children,  share 
and  share  alike,  under  the  statutes  of  de- 
scent and  distribution. 

[2]  In  the  face  of  the  deed  to  the  contrary, 
defendants  in  error  pleaded  that  said  deed 
was  an  advancement.  So  contending,  the 
burden  was  upon  them  to  Introduce  certain 
facts  and  circumstances  in  evidence,  if  any 
they  bad,  so  that  the  jury  might  determine 
whether  or  not  the  deed  was  intended  as  an 
advancement  Said  Issue  was  one  of  fact  for 
the  Jury  and  not  one  of  law  for  the  trial 
court  The  latter  court  improperly  refused 
to  submit  this  Issue  to  the  Jury  as  requested 
by  plalntitfs  in  error.   There  were  a  few  dr- 
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cumstanCea  in  the  case  which  would  have 
probably  entitled  the  defendants  In  error  to 
a  presentation  of  said  Issue  to  the  Jury. 

A  father  can  dispose  of  his  separate  estate 
as  be  pleases.  He  can  bequeath  more  to  one 
child  than  another.  There  are  many  con- 
siderations entering  Into  such  matters. 
Lenda  arc  frequently  not  divided  equally 
among  children.  In  the  absence  of  any  proof 
to  that  e£Fect,  aside  from  a  deed  which  on 
its  face  is  an  unconditional  gift,  certainly 
the  law  should  not  presume  restrictions  and 
Umitatlons  upon  the  estate  so  conveyed. 

Judge  Oould  makes  clear  the  distinction 
betweoi  conveyances  out  of  the  community 
and  separate  estates  of  the  grantor.  A  deed 
of  gift  by  a  father,  after  the  death  of  bis 
wife,  to  certain  of  their  children,  out  of  the 
community  estate,  in  the  absence  of  proof 
to  the  contrary,  would  naturally  and  very 
properly  be  presumed  as  an  advancement  to 
such  cblldrra  out  of  their  legal  interest  in 
the  community  estate.  In  such  a  case,  the 
father  would  simply  be  conveying  something 
he  did  not  entirely  own,  and  property  already 
rightfully  belonging,  at  least  in  part,  to  the 
grantee.  There  is  much  reason,  therefore, 
for  the  distinction  drawn  by  Judge  Gould, 
and  we  see  no  reason  to  depart  therefrom. 

For  other  cases  somewhat  In  point  with  the 
decision  by  Judge  Gould  aforesaid  we  refer 
to  the  following:  Wilson  v.  Helms,  50  Tex. 
680;  Williams  v.  Emberson,  22  Tex.  Civ. 
App.  622,  65  S.  W.  696;  Smart  T.  Panther, 
42  Tex.  Civ.  App.  262,  96  S.  W.  679. 

From  the  case  of  Smart  v.  Panther,  snpra, 
we  quote  as  follows : 

"It  la  contended  that  the  court  erred  in  ren- 
dering Judgment  in  favor  of  the  appellee, 
Panther,  for  one-third  of  the  property  sued 
for,  because  the  evidence  showed  that  J.  J. 
King,  whose  interest  appellee  claimed,  did  not 
embrace  BO  much  of  said  land.  This  conten- 
tion is  predicated  opon  the  theory  that  the 
aald  J.  J.  King  had  received,  before  the  death 
of  his  father,  J.  H.  King,  on  his  interest  in  his 
father's  estate,  property  of  the  value  of  $800, 
and  the  other  heirs,  Mrs.  Smart  and  Mrs.  Zarr, 
bad  only  received  together  property   of  the 


value  of  $1,000,  and  therefore  the  interest  of 
the  said  J.  J.  IQng  In  said  estate  was  less 
than  one-third.  That  one  of  several  children 
who  has  received,  before  the  death  of  the  par- 
ent, by  way  of  an  advancement  on  his  interest 
in  the  parent's  estate,  an  amount  greater 
than  that  so  received  by  the  other  heirs,  is  not 
entitled  to  share  equally  with  such  other  heirs 
upon  a  final  division  of  the  estate,  without  ac- 
counting to  them  for  such  excess,  may  be. 
conceded  to  be  a  correct  proposition  of  law; 
but  that  la  not  the  proposition  presented  by 
the  evidence  in  this  case..  There  is  evidence 
to  the  effect  that  the  said  J.  J.  King  had  re- 
ceived, before  the  death  of  his  father  and 
from  him,  a  tract  of  land  of  the  value  of  $800, 
and  that  his  sisters,  Mrs.  Smart  and  Mrs. 
Zarr,  had  only  received  together  property  of 
the  valne  of  $1,000,  bat  there  is  no  evidence 
found  in  the  record  tehding  to  show  that  said 
property  was  given  to  either  of  them  as  an 
aurancement  on  his  or  her  interest  in  said 
estate.  If  the  property  given  was  merely  a 
gift  and  not  an  advancement  on  the  interest 
he  or  she  would  inherit,  upon  the  father's 
death,  in  his  estate,  then  neither  of  them 
conld  be  reqnited,  upon  a  final  partition  and 
distribution  of  said  estate,  to  account  for 
such  property  so  received,  but  each  would  take 
share  and  share  alike,  as  though  no  such  gift 
had  been  made." 

We  think  the  Court  of  Olvtl  Appeahs  prop- 
erly decided  the  other  iwints  presented. 

For  the  erroneous  ruling  heretofore  pointed 
ont,  involving  the  failure  of  the  trial  court 
to  submit  to  the  Jury  the  Issue  as  to  whether 
or  not  the  deed  in  questimi  constltated  an 
advancement,  we  think  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals 
should  be  reversed,  and  the  cause  remanded 
to  the  former  for  another  trial  not  Incon- 
sistent herewith.    We  so  recommend. 

CUBETON,  O.  J.  nte  Judgmoit  recom- 
mended in  the  report  of  the  CommIssi(m  of 
Appeals  la  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commis- 
sion of  Appeals  on  the  question  dlscuased  in 
Its  opinion. 
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0US8ETT  at  al.  v.  NUECES  COUNTY  et  al. 
(No.  231-3411.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  21,  1921.) 

1.  Coantiea  «=394(2)— Irregular  paymanto  by 
couaty  treasurer  bald  proper  oradlts  wbere 
ratNM  by  commisalouera'  oonrt. 

Payments  by  a  eoanty  treasurer  for  the 
benefit  and  purposes  of  the  county  in  pursn- 
ance  of  liis  capacity  as  purchasing  agent,  made 
under  order  of  the  commissioners'  court  or 
upon  the  requisition  of  the  county  Judge  or 
commissioners,  instead  of  in  pursuance  of  cer- 
tificates or  warrants,  are  proper  credits  in 
favor  of  such  treasurer  if  thereafter  in  due 
course  they  are  approved  and  ratified  by  the 
commissioners'  court,  the  payments  being  such 
as  were  within  the  power  of  the  commission- 
ers' court  to  direct  in  view  of  Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  arts.  1506  and  1507,  not- 
withstanding that  article  1500  provides  that 
the  county  treasurer  shall  not  pay  out  any 
money  except  in  pursuance  of  certificates  or 
warrants. 

2.  Jury  «s»l36(6)  —  Dafendaats  asking  Jadg- 
nant  ovar  against  aaeh  other  antitlad  to  alx 
peronptory  challenges  aaeh. 

Badi  party  to  a  dvil  suit  in  a  district  court 
are  entitled  to  aix  peremptory  challengea,  and 
parties  defendant  asking  judgment  over  against 
each  other  are  within  the  rule. 

S.  Appeal  and  error  c8=»l045(l)— Error  In  re- 
spect to  peramptory  challenges  not  ravarslblo 
whare  f  rejndloe  not  shown. 
Where  the  bill  of  exceptions  fails  to  show 
that  any  objectionable  juror  was  accepted  by 
appellant  by  reason  of  the  ruling  of  the  conrt 
on  peremptory  challenges,   but  shows  that  it 
did  not  appear  to  the  court  that  the  party  was 
compelled  to  take  any  jurors  not  acceptable  to 
him  nor  that  the  Jurors  were  partial  or  preju- 
diced nor  that  any  harm  resulted  to  the  party, 
no  reversible  error  is  shown. 

Error  to  Orart  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Nueces  County  and  others 
against  H.  D.  C.  Gussett  and  others,  wherein 
Nueces  County  Drainage  District  No.  2  was 
Impleaded.  Judgment  for  defendants  was  re- 
versed by  the  Court  of  Civil  Appeals  (213  S. 
W.  726),  and  defendants  bring  error.  Judg- 
ment of  Court  of  Civil  Appeals  reversed,  and 
that  of  district  court  affirmed  as  recommend- 
ed by  the  Ckimmlssloo  of  Appeals. 

Dibrell  &  Maahelm,  of  Seguin.  and  O.  R. 
Scott,  Boone  &  Pope,  and  Kleberg,  Stay  ton  & 
North,  an  of  Corpus  Chrlsti,  for  plalntitrs  in 
error. 

Terrell  &  Terrell,  of  San  Antonio,  and 
James  M.  Taylor,  of  CJorpus  Christl,-  for  de- 
fendants In  error. 


GUSSETT  V.  NUECES  COUNTY  867 

(ME  S,W.) 

POWEI/U  J.  In  the  fall  of  1906,  H.  D.  O. 
Gussett  was  duly  elected  county  -treasurer 
of  Nueces  county.  In  due  course  thereafter, 
be  qualified  by  taking  the  prescribed  oatli 
and  filing  bond  as  required  by  law.  He  con- 
tinued to  serve  Nueces  county  In  that  capac- 
ity until  early  in  1917,  or  for  five  terms  of 
two  years  each.  During  hla  tenure  of  office, 
he  filed  a  personal  bond  for  each  two  years 
term.  Some  sureties  signed  each  bond.  In 
some  instances,  one  or  more  of  the  sureties 
signed  only  one  or  more  bonds.  In  no  case 
were  the  bonds  signed  by  exactly  the  same 
people. 

At  the  end  of  his  offldal  career,  he  turned 
over  to  bis  successor  in  office  the  sum  of 
about  f62,000,  being  the  amount  shown  to 
the  credit  of  the  treasurer  officially  In  the 
First  State  Bank  of  Orpus  Chrlsti,  which 
was  the  county  depository.  The  new  county 
judge  and  commissioners'  court  thereafter 
caused  an  audit  of  the  treasurer's  account  to 
be  made  by  an  expert  accountant,  Mushaway. 
In  a  rather  complimentary  report,  so  far  as 
reference  is  made  to  the  former  officers  of 
the  county,  he  did  not  charge  any  shortage  In 
the  treasurer's  account,  but  his  report  finally 
led  to  the  filing  of  a  suit  by  Nueces  county 
et  al.  against  Gussett  and  the  various  seta 
of  sureties  on  his  several  official  bonds. 

A  total  shortage  of  something  less  tbau 
$20,000  was  alleged,  provided  It  should  be 
determined  that  Neaces  county  drainage  dis- 
trict No.  2  be  entitled  to  recover,  from  the 
$52,000  in  the  county  treasury  aforesaid, 
the  sum  of  $11,466.48,  which  it  was  claiming. 
On  the  other  hand,  if  Nueces  county  should 
be  found  not  to  be  Indebted  to  the  drainage 
district,  then  the  shortage  in  Gussett's  ac- 
counts would  be  only  something  in  excetss  of 
$6,000. 

The  plaintiffs  in  the  court  below  bued 
each  set  of  sureties  for  a  definite  amount,  al- 
leging that  specific  sum  to  be  the  shortage 
for  the  term  covered  by  the  bond  executed  by 
them.  The  aggregate  of  these  claims,  as 
pleaded,  was  about  $20,000.  Then,  in  the 
alternative,  several  other  prayers  were  made 
for  recovery,  but  all  upon  the  alleged  theory 
that  it  was  very  difficult  to  tell  when  the 
shortage  occurred.  In  these  latter  alterna- 
tive prayers,  the  county  sued  the  various 
bondsmen  for  the  entire  shortage,  or  each  set 
of  sureties  for  such  part  of  the  shortage  as 
they  might  be  found  liable  for  under  the 
fticts  In  evidence. 

The  defendant  sureties  In  the  trial  court 
not  only  denied  the  existence  of  any  short- 
age, as  did  Gussett,  but  asked  for  reimburse- 
ment from  the  latter  and  for  contribution 
over  against  each  other.  Some  of  the  sure- 
ties alleged  a  defense  of  limitation. 

The  drainage  district,  being  impleaded  by 
the  county,  answered  and  prayed  recovery 
against   the   then    county   treasurer   for  Its 
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alleged  deposit  of  over  $11,000,  alleging  that 
Its  deposit  was  not  a  part  of  any  shortage 
in  Gussett's  acconnts.  In  the  alteruatiTe, 
the  drainage  district  asked  that  it  be  awarded 
a  sufficient  portion  of  any  shortage  recovered 
against  Gussett  to  reimburse  it  for  its  de- 
posit . 

The  case  was  tried  before  a  Jury  upon  spe- 
cial issues.  Many  issues  were  submitted,  but 
the  jury's  answer  to  the  first  rendered  un- 
necessary an  answer  to  any  of  the  others. 
The  Jury  was  charged  as  follows: 

"It  is  the  duty  of  a  comity  treasurer  to  re- 
ceive all  moneys  belonging  to  the  county  from 
whatever  Bonice  they  may  be  derived,  and  pay 
and  apply  the  same  as  required  by  law,  in  such 
manner  as  the  commissioners'  court  of  his 
county  may  require  and  direct,  and  all  simis 
of  money  so  paid  out  by  a  county  treasurer 
under  the  requirements  or  direction  of  the  com- 
missioners' court,  or  paid  out  by  a  county 
treasurer  for  the  benefit  of  the  county  under 
the  direction  of  any  member  of  the  commis- 
sioners' court  or  county  judge  and  afterwards 
approved  and  ratified  by  the  commissioners' 
court,  must  be  taken  as  payment  according 
to  law." 

Upon  the  basis  of  this  charge,  the  following 
special  issue  was  submitted  to  the  Jury: 

"Do  yon  find  from  the  evidence  that  the  de- 
fendant Oussett,  as  treasurer  of  Nueces  coun- 
ty, was  short  in  his  acconntR  with  said  county 
at  the  end  of  the  time  of  bis  office?" 

The  Jury  answered  the  quoted  issue  in  the 
negative,  and,  under  instructions  of  the  court, 
proceeded  no  further.  Judgment  was  enter- 
ed, in  compliance  with  said  finding  of  the 
jury,  in  favor  of  Gussett  and  his  sureties. 
Upon  appeal  by  the  county,  the  Judgment 
of  the  district  court  was  reversed  and  re- 
manded by  the  Court  of  Civl  Appeals.  See 
213  S.  W.  725. 

Gussett  and  his  sureties  obtained  a  writ 
of  error,  upon  proper  application  therefor, 
from  the  Supreme  Court,  and  the  case  has 
now  been  assigned  to  us  for  review  and  rec- 
ommendation. 

Several  of  the  assignments  of  error  sus- 
tained by  the  Court  of  Civil  Appeals  relate 
to  the  admission  of  certain  testimony  which 
showed  that  Gussett,  for  a  number  of  years, 
as  purchasing  agent  under  the  commission- 
ers' court  of  his  county,  had  purchased  sup- 
plies necessary  for  the  county  upon  the  req- 
uisition of  the  county  Judge  or  Individual 
commissioners,  without  awaiting  the  Issu- 
ance of  warrants,  in  oirder  to  give  the  coun- 
ty the  benefit  of  cash  prices ;  and  that  there- 
after his  payments  of  this  kind  were  regu- 
larly reported  to  the  commissioners'  court 
at  each  term  Oiereof,  as  required  by  law; 
that  said  court  upon  every  such  occasion 
ratified  and  approved  such  payments;  that 
such  payments,  by  reason  of  such  ratifica- 


tion and  approval,  were  legal  credits  in  Gus- 
sett's favor. 

The  Court  of  Civil  Appeals  held  all  such 
testimony  erroneously  admitted,  l)ecanse  ir- 
relevant and  immaterial,  for  the  reason  that 
under  article  1500  of  Vernon's  Sayles'  Revis- 
ed Olvil  Statutes  of  Texas,  the  treasurer 
could  be  allowed  as  legal  criedits  smdi  pay- 
ments only  as  were  evidenced  by  formal  cer- 
tificates or  warrants;  that  all  olJier  pay- 
ments made  by  the  treasurer,  even  for  the 
benefit  of  the  county,  were  invalid;  that 
such  invalid  payments  could  not  become 
binding  by  any  ratification  of  the  commis- 
sioners' court  of  the  county.  If  the  Court 
of  Civil  Appeals  be  correct  in  such  a  con- 
struction of  article  1509  of  the  Statutes,  then 
it  correctly  held  the  evidence  inadmissible. 
But,  if  the  trial  court  was  correct  in  its 
charge  to  the  Jury  in  line  with  Gussett's  con- 
tention, and  as  quoted  hereinabove,  then 
the  evidence  was  admissible.  We  thinic  the 
trial  court  correctly  charged  the  Jury  and 
that  the  evidence  was  prc^erly  admitted. 

Article  1509,  now  under  consideration, 
reads  as  follows: 

"The  county  treasurer  shall  not  pay  any  mon- 
ey out  of  the  county  treasury  except  in  pur- 
suance of  a  certificate'  or  warrant  from  aome 
officer  authorized  by  law  to  issue  the  same: 
and,  if  such  treasurer  shall  have  any  doubt 
of  the  legality  or  propriety  of  any  order,  de- 
cree, certificate  or  warrant  presented  to  liim 
for  payment,  he  shall  not  pay  the  same,  but 
shall  make  report  thereof  to  the  commissioners' 
court  for  their  consideration  and  direction." 

The  Court  of  Civil  Appeals  says  that  by 
virtue  of  the  above  statute  the  county  treas- 
urer can  never  be  given  credit  for  a  dis- 
bursement, under  any  circumstances,  unless 
paid  out  under  the  terms  thereof.  On  the 
other  tiand,  Gussett's  counsel  contend  that 
the  artlole  of  the  statute  aforesaid  does  not 
apply  at  all  to  accounts  ordered  paid  by  the 
commissioners'  court  Itself,  but  only  to  ac- 
connts claimed  by  other  officers.  In  su^^wrt 
of  that  contention  they  refer  to  articles  15(K> 
and  1507  of  Vernon's  Sayles'  Statutes,  which 
read  as  follows: 

"Art.  1S06.  It  shaU  be  the  duty  of  the  coun- 
ty treasurer  to  receive  all  moneys  belonging  to 
the  county  from  whatever  source  they  may  be 
derived,  and  to  pay  and  apply  the'  same  as  re- 
quired by  law,  in  such  manner  as  the  commis- 
sioners' court  of  bis  county  may  require  and 
dit«ct'' 

"Art.  1507.  The  county  treasurer  shall  ren- 
der a  detailed  report  at  every  regular  term  of 
the  commiasioners'  court  of  his  county  of  all 
the  moneys  received  and  disbursed  by  him,  of 
all  debts  due  to  and  from  his  county,  and  of 
all  other  proceedings  in  ills  office,  and  shall 
exhibit  to  said  court  at  every  such  term  all  his 
books  9nd  accounts  for  their  inspection  and  all 
vouchers  relating  to  the  same,  to  be  audited 
and  allowed." 
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[1]  Connael  argued  with  mnch  vigor  ttae 
I'ontentltm  that  the  cwnmissioners'  court,  in 
the  conduct  of  Its  own  business,  is  not  re- 
stricted to  the  warrant  method  as  inovlded 
by  article  1509;  that  article  1506  requires 
the  treasurer  to  pay  out  money  in  snch  man- 
ner as  the  commissioners'  eoih-t  may  require 
and  direct;  and  that  article  1507  clearly 
shows  that  ordinary  vouchers  and  accounts 
in  general,  and  not  warrants  In  particular, 
are  contemplated  in  handling  the  business  of 
the  court  itself.  We  do  not  think  it  neces- 
sary to  a  decision  of  this  case  to  settle  the 
controversy  Just  set  out,  for,  even  if  it  be 
conceded,  for  the  purposes  of  the  present 
<«se,  that  article  160©  does  apply  ordinarily 
to  "all"  payments  by  the  treasurer,  it  is 
still  true,  we  think,  as  contended  by  counsel 
for  Gussett,  that  payments  by  a  county 
treasurer  for  the  benefit  and  purposes  of  the 
county  in  pursuance  of  his  designation  and 
capacity  as  purchasing  agent,  made  under 
order  of  the  commisrioners'  court  or  upon 
the  requisition  of  the  county  jndge  or  com- 
missioners. Instead  of  in  pursuance  of  certif- 
icates or  warrants,  are  proper  credits  In  fa- 
vor of  such  treasurer,  if  thereafter,  in  Que 
course,  they  be  approved  and  ratified  by  the 
commissioners'  court.  Or,  in  other  words, 
in  tlie  case  at  bar.  It  was  within  the  power 
of  the  commissioners'  court  to  direct  the 
payments  since  they  were  for  a  lawful  pur- 
pose; and,  that  being  true,  we  think  it  could 
ratify  the  manner  in  which  they  were  made. 
That  Is  to  say,  under  facts  like  these,  the 
court  itself  could  correct  any  irregularities 
in  the  manner  of  payment  by  approving  the 
expktditure  later,  and  ratifying  the  treasur- 
er's action. 

The  Court  of  Olvll  Appeals  in  the  instant 
case  does  not  give  us  the  benefit  of  a  single 
authority  sustaiaiiig  its  view  tliat  ratifica- 
tion by  the  court  would  not  avail  to  validate 
paymaits  made  without  the  usual  warrants. 
Nor  have  we  found  any  such  authorities. 

On  the  other  hand,  we  think  oui  position 
is  definitely  sustained  by  the  Supreme  Court 
of  Texas  in  case  of  Boydston  v.  Bockwall 
County,  80  Tex.  234,  2i  a  W.  272,  which 
was,  like  the  case  at  bar,  a  suit  upon  a  coun- 
ty treasurer's  bond  for  shortage  in  his  ac- 
counts. The  Constitution  and  statutes  re- 
quired that  the  questioned  disbursement 
(which  was  for  purchasing  of  securities  out 
of  the  school  fund)  should  be  made  by  the 
treasurer  "only  upon  previous  order  at  the 
commissioners'  court."  But,  though  no  such 
prerequisite  order  was  made,  and  though  the 
disbursement  was  made  by  the  treasurer  sole- 
ly upon  the  direction  "of  the  county  Judge," 
the  Supreme  Court  held  such  disbursement  a 
legal  credit  because  the  commissioners'  court 
had  subsequently  "ratified"  the  same.  The 
decision  in  the  Boydston  Case  was  in  the  na- 
ture of  an  afilrmative  answer  to  the  follow- 
ing certified  questios: 


"When  a  county  judge,  hi  1889,  without  any 
previous  order  of  the  commissioners'  court, 
purchased  for  the  permanent  school  fund  of 
his  county  seven  courthouse  bonds  of  another 
county,  and  directed  the  county  treasurer  of 
his  county  to  pay  therefor  a  sum  of  money  in 
the  treasury  belonging  to  the  permanent  school 
fund  of  his  county,  and  the  said  treasurer  did 
pay  upon  such  purchase  said  sum,  and  such 
bonds  were  delivered  to  said  county,  has  the 
commissioners'  conrt  the  power  to  ratify  such 
acts  of  the  county  jndge  and  treasurer?" 

The  court,  in  the  same  opinion,  in  answer 
to  another  certified  question  as  to  what 
facta  will  establish  a  ratlflcati<m,  speaks  as 
follows : 

"A  contract  made  in  the  name  of  a  commis- 
sioners' court  by  an  unauthorised  party  may 
be  ratified  by  a  formal  order;  but  such  order 
is  not  ncessary  to  snch  ratification.  When  the 
fact  of  the  contract  came  to  the  knowledge 
of  the  commissioners'  court,  and,  they  elected 
to  hold  the  bonds  or  take  any  other  benefit 
under  them,  or  to  carry  oat  its  provisions,  they 
ratified  it«  and  the  county  was  estopped  to  deny 
ita  validity.  Eneeland  v.  Gilbnan.  24  Wis.  42; 
Peterson  v.  Mayor,  17  N.  Y.  45.3;  Town  of 
Athens  v.  Thomas,  82  HL  269;  Tyler  v.  Trus- 
tees, 14  Or.  486;  Fisher  v.  La  Rue,  16  Barb. 
828." 

Is  the  Boydston  Case,  the  oommlssioners' 
court  had  the  pow«  to  invest  the  school 
funds  as  they  were  actually  Invested ;  there- 
fore, when  it  ratified  the  Investment  made 
by  others  for  it,  the  transactiwa  became  val- 
id, binding,  and  legal.  So,  in  the  case  at  bar, 
the  important  query  is,  not  as  to  the  manner 
of  payment  employed  by  Gussett,  but  wheth- 
er or  not  his  exiienditures  for  lawful  pur- 
poses were  later  ratified  by  the  commission- 
ers' court. 

mie  Boydston  Case  has  been  followed  re- 
peatedly in  Texas.  For  instance,  we  refer  to 
the  following: 

In  Gallup  v.  Liberty  County,  67  Tex.  Civ. 
App.  176,  122  S.  W.  291,  the  manner  provid- 
ed for  the  sale  of  school  land  was  illegal. 
But  the  Court  of  CivU  Appeals  decided  that 
the  sale  was  legalized  by  subsequent  rati- 
fication of  the  county. 

In  Carter,  etc.,  Co.  v.  Angelina  County,  59 
Tex.  Civ.  App.  310,  128  S.  W.  293,  it  was  de- 
cided In  an  Identical  case  with  the  above 
that  approval  by  the  commissioners'  court 
«vas  a  ratification  that  rendered  the  trans- 
action legal. 

Noel,  etc.,  Co.  v.  Mitchell  Co.,  21  Tex.  Civ. 
Ai^.  638,  64  S.  W.  284,  decides  that  bond.s 
prepared  and  sold  by  a  county  judge  were 
vaUd,  because  ratified  by  the  commissioners' 
court,  although  they  were  not  valid  under 
the  order  authorizing  them. 

In  each  of  the  three  cases  Just  cited,  ap- 
plication for  writ  of  error  was  made  to  the 
Supreme  Court,  but  in  each  case  the  same 
was  denied. 
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The  following  language  of  the  Court  of 
Civil  Appeals  in  case  of  Gallup  v.  Liberty 
Co.,  supra,  1b  very  significant: 

"The  case  before  U8  does  not  disclose  a  sale 
beyond  the  scope  and  powers  of  Liberty  county 
or  of  its  commissioners'  court,  intrusted  by  the 
Constitution  and  laws  of  the  state  with  its 
business,  but  one  that  the  county  is  expressly 
authorized  to  make  'in  the  manner  to  be  pro- 
vided by  the  commissioners'  court  of  the  coun- 
ty.' The  manner  provided  by  the  court  was 
simply  illegal.  That  is  all.  If  the  manner  it 
provided  had  been  legal,  the  sale  would  have 
been.  Therefore  we  think  the  sale,  although 
illegal,  under  which  appellants  claim  the  land 
in  controversy,  was  such  as  could  be  ratified 
by  the  county,  and  that  the  facts  found  by  the 
trial  court  show  a  full  and  complete  ratification 
of  it." 

The  Boydston  Case  has  been  cited  with 
approval  in  other  cases  as  follows:  Brazoria 
County  V.  Padgitt  (Civ.  App.)  160  S.  W.  3170; 
Brazoria  County  v.  Rothe,  168  S.  W.  70; 
Oermo  Mfg.  Co.  v.  Coleman  Oonnty  (Civ. 
App.)  184  8.  W.  1064;  Galveston  County  v. 
Gresham  (CIt.  App.)  220  S.  W.  660.  In  this 
last  case  writ  of  error  was  denied  by  the 
Supreme  Court,  and  the  Court  of  CivU  Ap- 
peals bad  held  the  county  liable,  under  the 
facts  of  that  case,  even  though  the  commis- 
sion's' court  had  refused  to  ratify  the  con- 
tract in  question.  The  decision  was  baaed 
upon  the  ground  that  the  county  had  con- 
tinued to  accept  the  benefits  of  Gresham's 
services  and  would  not  later  be  heard  to  de- 
ny Its  liability  to  pay  him  therefor. 

The  commissioners'  court  of  Nueces  coun- 
ty, in  Its  general  management  of  the  busi- 
ness affairs  of  the  county,  authorized  the 
treasurer  to  act  for  the  court  in  imrchasing 
supplies,  especially  for  the  65  mules  used  in 
road  work  in  the  county;  it  authorized  the 
county  clerk  to  purchase  stationery  for  the 
various  officers  of  the  county;  it  authorized 
the  commissioner  in  each  precinct  to  direct 
certain  expenditures  in  connection  with  the 
work  being  done  in  his  precinct.  But  all  of 
these  expenditures  were  subject  to  the  later 
aiiproval  of  the  entire  court  In  session  as- 
sembled. The  undisputed  proof  Is  that  the 
treasurer  made  the  regular  reports  to  each 
term  of  the  court  as  by  law  required,  bringing 
In  all  vouchers,  checks,  and  receipts.  Tbe 
court  w«it  into  his  accounts  fully  and  audit- 
ed the  same.  In  each  instance,  the  evidence 
shows  that  his  reports  were  duly  approved. 
Furthermore,  the  undisputed  proof  shows 
that  the  county  depository,  on  each  of  said 
occasions  wh»i  the  court  was  in  session,  ex- 
hibited a  certified  check  for  the  balance  due 
by  it  to  the  county  as  shown  by  the  books  of 
the  bank,  and  that  after  auditing  the  treas- 
urer's report  the  commissioners'  court  Inva- 
riably found  the  bank  balance  to  be  correct 
The  proof  further  shows  that  this  very  bank 


I  balance  finally  wmt  Into  Uie  hands  of  Gus- 

sett's  successor. 

The  expenditures,  even  if  Irregularly 
I  made  in  the  beginning,  were  such  as  the 
I  court  had  the  power  to  have  authorized,  as 
I  they  were  all  for  the  benefit  of  the  county. 

There  can  be  no  question  as  to  this.  The 
I  commissioners'  court  have  full  and  general 
I  charge  of  the  business  affairs  of  the  county. 

Many  authorities  In  support  of  this  proposl- 
I  tlon  are  collated,  in  case  of  Germo  Mfg.  Co. 

V.  Coleman  County  (CiT.  App.)  184  S.  W. 

1063.  Not  only  is  this  true,  but  our  Su- 
I  preme  Court  has  decided  that  such  courts 
■  have  a  great  latitude  of  discretion  In  their 

management  of  county  finances.    In  case  of 

Davis  V.  Burney,  S8  Tex.  364,  the  Supreme 

Court  said: 

"From  the  very  nature  of  the  case,  the  com- 
misslonerB*  court  must  have  considerable  dis- 
cretion in  its  management  of  county  finance, 
as  to  when  and  how  the  coimty  indebtedness 
ia  to  be  paid,  and  in  providing  the  means  for 
payment.  In  such  matters  it  would  be  imprac- 
ticable for  the  Legislature  to  descend  into  the 
particulars,  and  undertake  to  confer  express 
powers  upon  the  court  in  the  management  of 
such  a  complicated  matter  in  every  minute  de- 
tail. All  that  was  intended  by  or  could  have 
been  expected  of  the  Legislature  In  this  re- 
gard, would  be  to  confer  upon  the  court  such 
general  powers  by  express  legislation,  as,  when 
supplemented  by  such  as  will  be  necessarily 
implied^  will  attain  the  purposes  of  county  gov- 
ernment, and  secure  its  efficient  and  economical 
administration." 

The  reading  of  actlcAes  1S05,  1507,  and 
1S09  of  our  Revised  Civil  Statutes  mnslT  con- 
vince any  one,  we  think,  that,  in  any  event. 
It  was  the  Intention  of  our  lawmakers  to  In- 
vest In  the  commlsslcxierB'  court  itself  the 
power  to  finally  determine  whether  or  not 
payments  made  by  the  treasure:  were  prop- 
er and  lawful.  Even  article  1509,  relied  on 
by  the  Court  of  Civil  Appeals,  in  the  case  at 
bar,  expressly  provides  that  the  court  must 
settle  claims  which  are  presented  to  the 
treasurer  and  which  he  thinks  doubtful. 
The  court.  Itself,  has  final  authority,  and 
Its  approval  is  conclusive,  even  though  It  was 
given  after  the  expenditure  had  been  made. 
Of  course.  If  the  treasurer  pays  out  money 
without  a  warrant  or  other  authority  of  the 
commissioners'  court,  he  ne<^sarHy  takes  a 
great  risk,  for  the  court  may  not  ratify  hia 
payments. 

The  Justice  of  the  rule  laid  down  by  our 
Supreme  Court  In  the  Boydston  Case,  Buiwa, 
appeals  to  every  one.  To  show  that  this  la 
true,  we  find  that  even  the  expert  account- 
ant employed  by  the  plaintiff  court  herein, 
and  the  court  Itself,  allowed  Gussett  certain 
claims  and  credits  which  he  showed  them 
were  Just,  even  though  they  had  not  been 
paid  In  accordance  with  article  1509  of  the 
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StatntecL  It  Is  Interesting  to  note,  in  this  |  tblnk  the  GouTt  of  Civil  Appeals  erred  in 
▼ery  counectlon,  that  Mnshaway,  expert  ao  |  Its  holding.  The  trial  court,  in  approving 
countant  aforesaid,  claimed  a  shortage  only  \  the  bill  of  exceptions  In  this  connection,  not- 
on  the  theory  that  the  treasurer  could  not  |  ed  the  following  Qualification: 
exhibit  to  him  warrants  (article  1509)  for  j  .^^  ^^^^  ^^^^  ^^  ^  ^^  ^^  ^^^^^^^ 
all  his  expenditures.  The  treasurer  moved  |  ,„tg  ^^^  ^^^  sureties  were  asking  for  relm- 
into  the  new  courthouse  in  1915,  and  he  had  i  bursement  from  Gnssett  and  for  contribution 
kept  .all  of  bis  checks  and  receipts  from  that 
time  forward.  He  showed  them  to  the  ex- 
pert auditor  for  the  new  court,  and  many  of 
bis  items  during  this  period  of  time  were 
allowed  even  by  this  accountant  and  this 
court  Gussett  explained  tliat  he  conld  not 
show  the  new  auditor  all  his  checks  and  re- 
ceipts for  money  expended  during  his  entire 
toiure  of  office,  for  in  moving  into  the  new 
courthonse  in  1915  as  aforesaid,  he  bad  de- 
stroyed all  the  old  papers;  that  he  wanted 
to  keep  the  new  office  clear  of  all  old  papers 
and  rubbish.  Furthermore,  he  salA  as  all 
those  old  accounts  had  been  approved  by  the 
commissioners'  court  anyway,  be  did  not  con- 
sider them  Important.  Gussett  claimed  that  if 
he  had  still  been  in  possession  of  all  bis  old 
^pers  covering  bis  entire  tenure  of  office,  he 
could  have  obtained  credit  even  from  the 
new  auditor  and  the  court  for  all  the  alleged 
shortage.  We  do  not  think  It  was  necessary 
for  Gussett  to  obtain  the  approval  of  his  ao- 
eonnts  by  the  new  court,  or  its  expert  ac- 
countant. But,  showing  that  bis  contention 
above  was  probably  correct,  it  is  very  inter- 
esting to  note  that  this  same  accountant  had, 
prior  to  1915,  audited  Gussett's  books  for  the 
period  of  1909-1911.  At  that  timie  Gussett 
had  all  his  receipts  and  papers,  and  the  au- 
ditor going  over  tils  records,  etc.,  reported  a 
discrepancy  or  shortage  for  the  period  men- 
tioned of  only  about  $1,000,  and  more  than 
one-half  of  this  was  a  matter  of  excess  com- 
missions which  had  been  in  dispute.  Gus- 
sett very  promptly  returned  this  amount  of 
money  to  the  county.  But,  now,  when  his 
papers  had  been  lost,  the  county  sues  him 
for  a  shortage  of  several  thousand  dollars, 
covering  that  same  period  of  time  wUch 
Mnshaway  had  investigated  on  the  prior  oc- 
casion. 

The  Jury  having  found,  under  a  proper 
charge  and  in  the  light  of  evidence  properly 
before  them,  that  there  was  no  shortage  in 
Gussett's  accounts,  we  think  other  assign- 
ments of  error  are  rendered  immaterial,  ex- 
cept the  one  relating  to  jury  challenges  al- 
lowed by  the  trial  court  and  which  we  shall 
hereafter  discuss.  There  were  no  assign- 
ments in  any  of  the  courts  attacking  the  ver- 
dict and  Judgment  as  being  unsupported  by 
or  contrary  to  the  evidence. 

The  trial  court  allowed  each  of  the  five 
sets  of  sureties  six  challenges.  The  county 
objected  to  that  action  and  excepted  to  it 
The  Court  of  Civil  Appeals  held  that  the 
trial  court  erred  in  so  ruling,  and  that  such 
error  required  a  reversal  of  the  case.     We 


over  against  each  other.  Some  of  them,  as 
shown  by  ttte  pleadings,  alleged  a  defense  of 
limitation,  and  others  of  them  plainly  were  not 
entitled  to  such  defense. 

"The  plaintiffs  did  not  state  or  show  to  the 
court  that  they  were  compelled  to  take  Jurors 
they  would  not  otherwise  have  taken  but  for 
the  ruling  of  the  conrt;  and  it  does  not  and  did 
not  appear  that  they  were  compelled  to  take 
any  jurors  that  were  not  acceptable  to  them, 
or  that  the  Jnrors  selected  were  partial  and 
prejndiced,  or  in  any  manner  incompetent  or 
disqualified,  or  that  plaintiffs  were  in  any  man- 
ner prejudiced  or  harmed  by  the  ruling  of  the 
court" 

We  are  at  a  loss  to  understand  how  the 
Conrt  of  Civil  Appeals,  If,  as  we  assume,  it 
read  the  pleadings  in  this  case,  could  have 
stated  the  following: 

"In  this  case,  there  were  no  issues  to  be  set- 
tled among  the  defendants,  but  all  they  sought 
was  to  defeat  the  claim  of  appellants." 

It  is  quite  true  they  were  making  a  com- 
mon fight  on  the  county,  and,  In  view  of 
the  verdict  finally  rendered,  tlie  other  is- 
sues did  not  become  important  But,  bad 
the  defendants  in  the  trial  court  lost  this 
common  fight,  there  would  have  been  a  vig- 
orous contest  among  the  sets  of  sureties  on 
the  remaining  issues.  This  is  perfectly  ap- 
parent to  us,  as  it  was  to  the  trial  court,  and 
we  think  the  latter  correctly  ruled  on  this 
point 

[2]  It  Is  well  settled  in  Texas  that  each 
party  to  a  civil  suit  in  a  district  court  shall 
be  entitled  to  six  peremptory  challenges,  and 
parties  defendant  asking  Judgment  over 
against  each  other  are  within  the  rule.  See 
Waggoner  v.  Dodson,  96  Tex.  6,  68  S.  W. 
813,  69  S.  W.  993 ;  National  Bank  v.  S.  A.  & 
A.  P.  Ry.  Co.,  97  Tex.  201,  77  S.  W.  410; 
Texas  &  Pacific  R.  Co.  v.  SteU,  61  S.  W.  980; 
I.  &  G.  N.  V.  Bingham  40  Tex.  Civ.  App.  468, 
89  S.  W.  1118;  Hogsett  v.  Northern  Texas 
Traction  Co.,  65  Tex.  Olv.  App.  72, 118  S.  W. 
807. 

[3]  Again,  it  is  equally  well  settled  that 
where  the  bill  of  exceptions  fails  to  show 
that  any  objectionable  Juror  was  accepted 
by  ai^ellants  by  reason  of  the  ruling  of  the 
conrt  on  peremptory  challenges,  but  on  the 
contrary  shows  that  it  did  not  appear  to  the 
court  that  plaintiffs  were  compelled  to  take 
any  Jurors  that  were  not  acceptable  to  them, 
nor  that  the  Jurors  were  partial  or  preju- 
diced, nor  that  plaintiffs  were  in  any, man- 
ner prejudiced  or  harmed  by  the  ruling  of 
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the  court,  no  reversible  error  Is  shown.  In 
other  words,  even  If  the  court  had  made  an 
error,  it  was  the  duty  of  attorneys  for  the 
county  to  show  they  had  been  prejudiced 
thereby.  Otherwise,  no  reversal  should  fol- 
low. See  Waggoner  v.  Dodson,  96  Tex.  6, 
68  S.  W.  813,  69  S.  W.  993 ;  Wolf  v.  Ferry- 
man, 82  Tex.  112,  IT  S.  W.  772 ;  City  of  San 
Antonio  v.  Reed  (Tex.  Olv.  App.)  192  S.  W. 
549;  I.  &  G.  N.  v.  Bingham,  40  Tex.  Civ. 
App.  469,  89  S,  W.  1113;  Sweeney  v.  Tay- 
lor Bros.,  41  Tex.  Civ.  App.  3C5,  92  S.  W. 
442;  M.,  K.  &  T.  v.  Steele,  50  Tex.  dv.  App. 
634,  110  S.  W.  171. 

In  connection  with  the  question  of  jury 
challenges,  counsel  for  the  county,  in  an  ar- 
gument filed  In  the  Supreme  Court,  In  oppo- 
sition to  the  application  for  writ  of  error 
filed  by  Gussett,  used  this  significant  lan- 
guage: 

"The  tliird  of  the  contentions  of  the  attor- 
neys for  plaintiff  in  error  is  in  regard  to  jury 
challenges.  We  have  carefully  read  the  au- 
thorities cited  by  them  and  reconsidered  the 
question  involved.  In  frankness  to  the  court, 
we  admit  that  most  of  the  authorities  in  Tex- 
as are  against  our  contention.  In  equal  frank- 
ness, we  state  our  Judgment  to  be  that  those 
authorities  are  not  founded  on  common  sense 
or  common  practice." 

Upon  request  of  Onssett  and  his  sureties, 
upon  exception  duly  filed,  the  trial  court  dis- 
missed tlie  drainage  district  from  the  case. 


The  Court  of  Civil  Appeals  held  this  wa.s 
error.  We  do  not  think  it  necessary  to  pass 
upon  the  correctness  of  that  ruling.  The 
Jury  had  t)efore  it  evidence  that  the  treas- 
urer had  received  these  deposits  from  this 
drainage  district ;  that  he  had  been  charged 
with  those  Items  on  his  boo,ks.  They  found, 
however,  that  there  was  no  shortage  in  Gus- 
sett's  accounts.  Therefore  there  was  no  re- 
covery against  Gussett,  and  the  question  of 
apportioning  such  a  recovery  did  not  become 
material.  If  the  drainage  Strict  is  entitled 
to  any  recovery  from  the  county,  it  is  from 
the  present  treasurer,  and  the  more  than 
$52,000  turned  over  to  tlie  latter  by  Gussett 
was  very  mudi  more  than  sufficient  to  pay 
the  dalm  of  the  drainage  district.  Whatever 
remedy  the  district  has  is  clearly  against  tbe 
present  treasurer  and  county  officials. 

It  follows,  from  what  has  been  said,  that 
we  think  the  county  had  a  fair  trial  under 
the  law  by  a  Jury  legally  constituted,  and 
that  its  verdict  against  the  county  should  be 
upheld. 

Therefore  we  recommend  that  the  Judg- 
ment of  the  Court  of  ClvU  Appeals  be  re- 
versed, and  that  of  tbe  district  court  af- 
firmed. 

OURETON,  O.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commlsslaa  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgmmt  of  tbe  Supreme  Court 
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MILLERS'  MUT.  CASUALTY  CO.  v.  HOOV> 
ER  et  al.    (No.  250-3453.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  21,  1921.) 

Mastar  and  aarvant  «=936t— Corporate  dlree< 
tor  aaperintendlng  mill  held  "employ^"  pro- 
tectad  by  Compensation  Act. 

Under  Workmen's  Compensation  Act,  as 
amended  by  Laws  1917t  c.  103,  pt.  4,  if  1,  la 
(Vernon's  Ann.  Cir.  St.  Supp.  1918,  arts. 
624&-S2,  524&-83),  defjiing  "employe"  as 
one  in  the  service  of  another  under  a  contract 
of  hire,  and  excluding  corporate  officers  and 
directors,  one  injnred  in  the  performance  of  his 
duties  as  anperintendent  and  head  miller,  who 
ia  subject  to  discharge,  and  receivea  a  month- 
ly salary,  ia  not  excluded  from  the  benefits  of 
the  act,  though  he  ia  also  director  of  the  cor- 
poration conducting  the  mill;  the  language  of 
statute  not  being  plain,  but  open  to  construc- 
tion. 

[Hid.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Em- 
ployee.] ' 

Error  ta  Court  of  Civil  Appeals  of  Fifth 
Supreme  Jndidal  District 

Proceedings  nnder  the  Workmen's  Com- 
pensation Act  by  Mrs.  Louise  E.  Hoover, 
opposed  by  the  G.  B.  Smith  Milling  Company, 
employer,  and  the  Millers'  Mutual  Casual^ 
Company,  insurer.  An  award  of  compensa- 
tlcm.  was  sustained  by  the  Court  of  Civil 
Appeals  (216  S.  W.  475),  and  Insurer  brings 
error.  Afllrmed  on  the  recommendation  of 
the  Commission  of  Appeals. 

Hamp  P.  Abney,  «f  Sherman,  for  plaintiff 
in  error. 

G.  P.  Webb,  of  Sherman,  for  defendants 
in  error. 


McCLENDON,  P.  J.  The  sole  queatimi  pre- 
sented in  this  case  is  whether  an  employ^  of 
a  corporation  Is  precluded  from  the  benefits 
of  the  Workmen's  Compensation  Act  as 
amended  by  the  Act  March  28,  1917  (Laws 

1917,  c.  108  [Vernon's  Ann.  Civ.  St   Supp. 

1918,  arts.  624ft— 1  to  524ft— »1))  by  virtue  of 
his  also  being  a  director  of  the  employing 
corporation. 

The  facts  of  the  case  as  found  by  the 
Court  of  CJIvn  Appeals  follow: 

"The  O.  B.  Smith  Milling  Company  ia  a  pri- 
vate domestic  corporation,  and  conducts  a  flour 
milt  It  Sherman.  It  had  a  board  of  seven  di- 
rectors, consisting  of  G.  B.  Smith,  Guy  Frank 
Hoover,  and  five  others.  Q.  B.  S.  Smith  was 
its  president  and  general  manager.  Guy  Frank 
Hoover  was  its  superintendent  and  head  miller. 
Generally  hjs  duties  were  to  direct  the  opera- 
tion of  the  plant  machinery,  the  making  of 
flour,  overlook  and  direct  repairs,  and. at  times 
do   the   actual  work  in  connection  with  such 


matters.  He  was  without  authority  to  employ 
and  discharge  servants,  though  he  did  at  times 
exercise  that  autborit?  to  a  limited  extent. 
The  ultimate  authority  to  direct  the  mill  and 
its  operation,  to  employ  and  discharge  serv- 
ants, was  reposed  in  G.  B.  R.  Smith,  the  presi- 
dent and  general  manager,  who  emt>loyed  Hoo- 
ver and  had  authority  to  discharge  him.  Hoo- 
ver received  a  salary  of  $166  per  month. 
Whether  any  part  of  said  sum  was  paid  him 
as  a  director  of  the  corporation  the  evidence 
does  not  disclose.  Hoover  was  accidentally 
killed  at  the  mill  while  engaged  in  the  perform- 
ance of  his  duties  as  superintendent  and  head 
miller.  Thereafter,  within  the  time  and  man- 
ner directed  by  the  act  his  claim  was  presented 
to  the  Industrial  Accident  Board,  and  the 
award  indicated  was  made." 

The  1917  act  defines  an  "employ^"  as  fol- 
lows: 

"  'Employ^'  shall  mean  every  person  in  the 
service  of  another  under  any  contract  of  hire, 
expressed  or  implied,  oral  or  written,  except 
masters  of  or  seamen  on  vessels  engaged  in 
interstate  or  foreign  eommerce,  and  except  one 
whose  employment  is  not  in  the  usual  course  of 
the  trade,  business,  profession  or  occupation 
of  his  employer."  Part  4,  §  1  (Vernon's  Ann. 
Civ.  St  Supp.  1918,  art  524ft-82). 

Section  2  of  part  1  (article  5246 — 2)  exempts 
from  the  provisions  of  the  act  domestic 
servants,  farm  laborers,  or  the  employ fe  of  a 
person,  firm,  or  corporation  employing  less 
than  three  employes  or  engaged  in  operating 
any  steam,  electric,  street  or  interurban  rail- 
way aa  a  common  carrier. 

Section  la  of  part  4  (article  5246—83), 
which  is  the  section  calling  for  construction, 
reads  as  follows: 

"The  president  vice  president  or  vice  presi- 
dents, secretary  or  other  officers  thereof  pro- 
vided in  its  charter  or  by-laws  and  the  direc- 
tors of  any  corporation  which  is  a  subscriber 
to  this  act  shall  not  be  deemed  or  held  to  be 
an  employ^  within  the  meaning  of  that  term 
as  defined  in  the  preceding  section  hereof." 

Plaintiff  in  error  contends  that  the  proper 
constructicHi  of  this  section  is  that  an  officer 
or  director  of  a  corporation  is  precluded 
from  the  benefits  of  the  act  regardless  of 
whether,  aside  from  his  ofiBcial  duties,  he 
be  also  a  bona  fide  employ^  of  the  corpora- 
tion within  the  meaning  of  the  act;  in  other 
words,  that  the  language  «nployed  in  section 
la  refers  to  the  person,  and  not  to  the  ofilce. 
Defendants  in  error  contend,  on  the  other 
hand,  that  only  the  officers  named  as  such 
are  excluded  from  the  benefits  of  the  act; 
and,  where  they  occupy  the  dual  position  of 
officers  and  employes  within  the  meaning  of 
the  act  they  are  entitled  to  its  benefits  if 
injnred  while  engaged  in  the  performance  of 
their  duties  as  employes.  This  view  was 
upheld  by  the  trial  court  and  Court  of  Civil 
Appeals.     216  S.  W.  475. 

We  have  reached  the  conclusion  that  the 


4=sFor  otber  oases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by  VjOOQ IC 


864 


2S5  SOUTHWESTERN  BBPORTEB 


CTex. 


case  has  b«en  properly  decided  by.  those  i 
courts. 

If  the  language  employed  In  section  la  I 
were  so  plain  as  not  to  admit  of  doubt  or  i 
uncertain^  as  to  its  meaning,  it  would  be  the 
duty  of  the  courts  to  give  efCect  to  that  i 
meaning  regardless  of  whether  such  con- 1 
structlon  harmonize  with  the  general  par- ' 
poses  or  policy  of  the  act.  But,  where  the  J 
language  Is  of  doubtfnl  or  uncertain  mean- 1 
ing,  resort  may  be  had  to  canons  of  con- 
struction, and  inquiry  made  Into  the  pur- 
poses of  the  legislation.  We  are  not 
prepared  to  say  that  the  language  of  section 
la  is  so  plain  and  free  from  doubt  as  not  to 
call  for  construction  and  invite  inquiry  into 
the  legislative  intent.  It  has  been  helrl  In  a 
number  of  states  that  there  is  nothing  in 
the  relation  of  an  executive  officer  or  director 
of  a  corporation  which  is  irreconcilably  in- 
consistent with  his  being  also  an  ordinary 
employ^  of  the  corporation  within  the  provi- 
sions of  Workmen's  Compensation  Acts.  The 
cases  npon  this  subject  are  collated  In  1 
Honnold  on  Workmen's  Compensation,  173, 
and  28  R.  G.  L.  764,  768.  Stockholders  of  a 
corporation  are,  In  a  sense,  the  owners  of 
the  corporation.  Its  directors  have  the  sole 
management  of  its  affairs,  and  their  acts 
as  such  are  its  acts.  The  same  may  be  said 
of  its  officers  while  acting  within  the  powers 
delegated  to  them  by  the  board  of  directors. 
But,  as  individuals,  the  stockholders,  direc- 
tors, and  officers  of  a  coriwration  are  distinct 
legal  entitles,  and  are  as  entirely  free  to 
deal  with  the  corporation  by  contract  or 
otherwise,  within  certain  well-defined  limita- 
tions not  essential  to  enumerate,  as  any 
other  IndivIduaL 

It  la  readily  conceivable  that  one  might 
occupy  the  dual  relation  of  an  ordinary 
employ^  coming  within  the  benefits  of  the 
act,  and  of  an  employ^  coming  within  one  of 
the  excepted  employments  enumerated  in 
the  act  As,  for  example,  a  person  operating 
a  small  manufacturing  plant  might  have  one 
in  his  employ  in  the  plant  who  also  performed 
services  for  him  as  a  domestic  servant 
Under  such  drcnnntances,  we  think  It  would 
be  held  that  the  tuct  that  he  performed 
duties  which  were  not  within  the  protection 
of  the  act  would  not  preclude  htm  from  re- 
ceiving the  benefits  of  the  act  If  injured 
while  performing  the  duties  of  an  employ^ 
within  the  protection  of  the  act.  Why  should 
not  the  some  course  of  reasoning  apply  to 
one  who  Is  both  officer  and  employ^  of  a 
corporation?  The  only  necessary  construc- 
tion to  be  placed  upon  section  la  Is  that 
officers  and  directors  as  such  are  predaded 
from  the  benefits  of  the  act.  Beyond  that  the 
express  language  is  silent  To  give  It  either 
of  the  constructions  contended  for  wonid  re- 
quire supplementing  the  language  used,  if 
all  uncertainty  Is  to  be  removed.  Plaintiff 
In  error  would  supply  after  "directors  of 
any  corporation"  the  words  "whether  acting 


In  their  official  capacity,  or  otherwise"; 
while  defendants  in  error  would  supply  at 
the  same  place  the  words  "as  such."  It 
seems  quite  plain  to  us  that  In  order  to  arrive 
at  the  legislative  Intent  we  must  look  beyond 
the  mere  language  of  section  la. 

In  treating  generally  the  subject  of  canooB 
of  construction  applied  to  Workmoi's  Conr- 
pensation  Acts,  28  Ruling  Case  Law,  p.  7S5, 
deduces  the  following  from  the  authorities: 

"In  the  construction  ef  Workmen's  Oompen- 
satioD  Acts,  the  courts  are,  of  course,  gnided 
by  the  general  roles  of  statutory  interpretation. 
It  has  been  thought,  inasmuch  as  the  statute  is 
in  derogation  of  the  common  law,  that  it  should 
be  given  a  strict  construction,  but  the  courts 
have  very  generally  held  that  a  spirit  of  liber- 
ality should  characterize  its  interpretations,  for 
the  reason  that  it  is  to  be  classed  as  remed- 
ial legislation.  Indeed,  some  of  the  acts  con- 
tain an  express  provision  that  the  constmction 
of  the  conrts  shall  be  liberaL  There  are,  bow- 
ever,  reasonable  limitations  npon  the  rule,  and 
the  operation  of  the  law  should  not  be  stretch- 
ed by  any  extravagant  principle  of  indnsion. 
On  the  other  hand  the  courts  should  be  alert 
to  check  any  reactionary  tendencies,  because  a 
law,  however  much  needed  for  the  promotion 
of  the  public  welfare,  and  however  wisely 
framed,  may  be  made  so  unsatisfactory  by  the 
spirit  of  it  not  suffidently  pervading  its  ad- 
ministration as  to  defeat  its  purpose  and  create 
danger  of  its  abrogation,  and  a  return  to  the 
conditions  which  gave  rise  to  the  effort  for 
relief.  Though  a  court  may  profess  adherence 
to  the  rule  of  liberality,  some  doubt  must  rest 
in  respect  of  its  sincerity,  where  decisions  are 
in  the  closer  cases  against  the  statute,  and 
where  support  for  such  dedsions  is  sought  in 
definitions  and  references  to  lexicographers. 
To  define  is  to  limit;  and  a  refinement  of  defi- 
nition discloses  opposition  to  the  spirit  of  the 
act" 

A  sucdnct  statement  of  the  purposes  of 
this  diaracter  of  legislation  is  given  in  an 
ext«ided  note  In  L.  R.  A.  1917D,  page  82, 
as  follows: 

"The  general  theory  of  the  acts  is  that  the 
industries  should  bear  the  burden  of  injnries 
to  employes  as  it  does  the  breakage  of  ma- 
chinery; and  consequently  the  element  of  neg- 
ligence on  the  part  of  either  the  employer  or 
the  employe,  unless  It  Is  willful,  does  not  outer 
into  the  case.  In  place  of  the  lengthy,  costly. 
and  uncertain  remedy  which  the  employe  had  hi 
cases  in  which  he  was  injured  by  the  negligence 
of  the  employer,  be  is  given  a  remedy,  inex- 
pensive and  immediate,  in  ail  cases  in  which  he 
■offen  injury.  The  procednre  is  summary  and 
replaces  the  old  system  of  action  for  negligence 
which  was  so  often  nnjust  to  employe*  and 
employ^  alike." 

It  may  not  be  amiss  also  to  quote  from 
same  leading  cases  upon  this  subject: 

"The  common-law  and  liability  statutes  fur- 
nished an  uncertain  measure  of  relief  to  the 
limited  number  of  workmen  who  could  trace 
their  injuries  proximately  to  the  master's  neg- 
ligence.   Compensation  laws  proceed  npon  the 
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theory  that  the  injured  workingman  is  entitled 
to  pecuniary  relief  from  the  distress  caused  by 
bis  injury,  as  a  natter  of  right,  unless  his  own 
willful  act  is  the  proximate  canse,  and  that  it  is 
wholly  immaterial  whether  the  injury  can  be 
traced  to  the  negligence  of  the  master,  the 
negligence  of  the  injured  employs  or  a  fellow 
servant,  or  whether  it  results  from  an  act  of 
God,  the  public  enemy,  an  anavoidable  acci- 
dent, or  a  mere  hazard  of  the  business  which 
may  or  may  not  be  subject  to  more  exact  clas- 
sification; that  his  compensation  shall  be  cer- 
tain, limited  by  the  impairment  of  his  earning 
capacity,  pi-oportioned  to  his  wages,  and  not 
dependent  upon  the  skill  or  eloquence  of  coun- 
sel or  the  whim  or  caprice  of  a  jury;  that,  as 
between  workmen  of  the  same  class  who  suf- 
fer like  injuries,  each  shall  receive  the  same 
compensation,  and  that,  too,  without  the  eco- 
nomic waste  incident  to  protracted  litigation 
and  without  reference  to  the  fact  that  the  in' 
jury  to  the  one  may  have  been  occasioned  by 
the  negligence  of  the  master,  and  to  the  other 
by  reason  of  Us  own  fault."  Lewis  &  Olark 
Go.  T.  Indnstrial  Accident  Board  (1916)  62 
Mont.  6,  166  Pac.  268,  L.  R.  A.  1916D,  628. 

"Onr  act  came  of  a  great  compromise  be- 
tween employers  and  employed.  Both  had  suf- 
fered under  the  old  system;  the  employers  by 
heavy  judgments  of  which  half  was  opposing 
lawyers'  booty;  the  workman  through  the  old 
defenses  or  exhaustion  in  wasteful  litigation. 
Both  wanted  peace.  The  master  in  exchange 
for  limited  liability  was  willing  to  pay  on  some 
claims  in  future  where  in  the  past  there  had 
been  no  liability  at  all.  The  servant  was  will- 
ing, not  only  to  give  up  trial  by  jury,  but  to 
accept  far  less  than  he  had  often  won  in  court, 
provided  be  was  sure  to  get  the  small  sum  with- 
out having  to  fight  for  it  All  agreed  that  the 
blood  of  the  workman  was  a  cost  of  production, 
that  the  industry  should  bear  the  charge." 
Stertz  V.  Industrial  Ins.  Commission  (1916) 
91  Wash.  688,  158  Pac.  266,  Ann.  Gas.  1918B, 
354. 

"They  [Compensation  Statutesl  have  appar- 
ently been  passed  in  response  to  a  widespread 
pnblic  opinion  that  a  common-law  action  to  re- 
cover damages  for  injuries  suffered  by  em- 
ployes from  accidents  while  in  the  performance 
of  their  work  under  present  industrial  condi- 
tions is,  in  most  cases,  an  imperfect  and  Inade- 
quate remedial  instrumentality."  Sayles  t.  F*- 
ley,  m  R.  I.  484.  96  Atl.  340. 

The  following  Is  from  an  opinion  of  the 
Supreme  Gonrt  of  the  United  States,  ddlv- 
ered  by  Mr.  Justice  Pitney: 

"In  support  of  the  legislation,  it  is  said  that 
the  wbde  common-law  doctrine  of  employer's 
liability  for  negligence,  with  its  defenses  of 
contributory  negligence,  fellow  servant's  negli- 
gence, and  assumption  of  risk,  is  based  upon 
fictions,  and  is  inapplicable  to  modern  condi- 
tions of  employment;  that  in  the  highly  or- 
ganized and  hazardods  industries  of  the  pres- 
ent day  the  causes  of  accident  are  often  so 
obscure  and  complex  that  in  a  material  propor- 
tion of  cases  it  is  impossible  by  any  method 
correctly  to   ascertain  the   facts  necessary  to 


of  justice;  that  under  the  present  system  the 
injured  workman  is  left  to  bear  the  greater  part 
of  industrial  accident  loss,  which  because  of  his 
limited  income  he  is  unable  to  sustain,  so  that 
he  and  those  dependent  on  him  are  overcome 
by  poverty  and  frequently  become  a  burden 
upon  public  or  private  charity;  and  that  litiga- 
tion is  unduly  costly  and  tedious,  encouraging 
corrupt  practices  and  arousing  antagonisms  be- 
tween employers  and  employes."  Railway  v. 
White,  243  U.  S.  1S8,  37  Sup.  Ct.  247,  61  L. 
Ed.  667,  L.  R.  A.  1917D,  1,  Ann.  CJas.  1917D, 
629. 

The  underlying  reaison  for  excluding  the 
officers  and  directors  or  a  corporation  as  such 
from  the  provisions  of  the  act  is  apparent 
The  officers  and  directors  of  a  corporatloit 
do  not  come  within  the  ordinarily  accepted 
meaning  of  the  terms  "workmen"  and  "em- 
ployes," for  whose  benefit  the  legislation  is 
primarily  enacted.  Their  duties  toward  the 
corporation  and  its  business  are  those  of 
managing  and  directing  heads,  and  they  do 
not,  as  a  rule,  perform  the  ordinary  tasks, 
nor  are  they  subjected  to  the  ordinary  risks, 
of  employ^  or  workmen  engaged  in  the 
service  of  the  corporation.  Nor,  as  a  general 
rule,  is  their  compensation  affected  by  their 
temporary  disability  caused  by  Injury  while 
engaged  in  their  employment.  On  the  other 
hand,  where,  although  occupying  an  official 
position  with  the  corporation,  they  are  em- 
ployed as  workmen  or  employ6s  in  the  orrU- 
nai7  sense  of  those  terms,  and  come  clearly 
within  the  provisions  of  the  act,  there  would 
appear  to  be  no  substantial  reason  for  ex- 
cluding them  from  those  benefits  merely  be- 
cause they  also  hold  official  positions  with 
the  corporation;  and  the  Legislature  should 
not  be  presumed  to  have  Intended  so  to  ex- 
clude them  unless  the  language  employed  be 
clearly  not  susceptible  of  any  other  con- 
struction. 

As  throwing  some  light  upon  the  legislative 
intent,  both  sides  have  adverted  to  the  fact 
that  on  February  3,  1916,  the  Attorney  Gen- 
eral's Department  addressed  a  letter  to  the 
commissioner  of  insurance  and  tanking, 
which  reads  as  follows: 

"You  have  presented  to  the  Attorney  General 
through  your  deputy  insurance  and  banking 
commissioner,  a  request  for  an  opinion  as  to 
whether  or  not  the  officers  of  a  corporation 
engaged  In  operating  its  business  are  to  be  con- 
sidered as  employes  of  the  corporation  under 
the  Texas  Employers'  Liability  Act,  passed  by 
the  Thirty-Third  Legislature  in  1913. 

"We  beg  to  advise  you  that,  in  the  opinion 
of  this  Department,  officers  of  the  corporation 
are  employes  within  the  meaning  of  this  act, 
and  are  entitled  to  the  privileges  thereof  and 
subject  to  its  disabilities. 

"Section  1  of  part  4  of  this  act,  which  Is 
article  524eyyy  of  Vernon  Sayles'  Civil  Stat- 
utes of  this  state,  defines  the  word  'employ*' 


.  as  used  throughout  this  act  and  declares  that 

form  an  accurate  judgment,  and  in  a  still  larger  |  'employ*'    shall   include    every   person    in    the 

proportion  the  expense  and  delay  required  for  i  service  of  another  under  any  contract  of  hire, 

fRich  ascertainment  amount  in  elfect  to  a  defeat   expressed  or  implied,  oral  or  written,  except 
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one  whose  employment  ia  but  casual  or  ii  not  | 
in  the  usual  course  of  the  trade,  business,  pro- , 
fession   or  occupation  of  the  employer.    This 
definition  is  comprehensive  enough  and  as   a  i 
matter    of    fact    does    embrace    every    person  ■ 
Tvhether  a  laborer  or  an  officer  in  the  service 
of  another  under  any  contract  of  hire.'    This 
act  of  the  Legislature  not  only  applies  to  the 
servants  of  corporations  but  to  the  servants 
of  partnerships  and  individuals  as  well.    Part- 
nerships  and   individuaLs,    of   course,   have   no 
corporate  officers  and  nothing  in  the  act  lends 
color  to  the  proposition  that  corporate  officers 
are  not  to  be  considered  as  employes.    It  is 
true  that  the  word  "employ^"  in  its  general  ac- 
ceptation does  not  apply  to  officers  of  the  gov- 
ernment of  a  corporation.    Palmer  v.  Van  Sant> 
board,  38  L.  R.  A.  402. 

"At  the  same  time  the  word  'employ^'  is  com- 
prefaensive  enough  to  embrace  any  one  whether 
an  officer  or  workman  in  the  service  of  another. 
The  authorities  say  'an  employe  is  one  who 
works  for  and  under  the  control  of  his  employ- 
er.' Employers'  Indemnity  Co.  v.  Kelly  Coal 
Co.,  149  S.  W.  992;  Employers'  Indemnity  Co. 
V.  Kelly  Coal  Co.,  41  L.  R.  A.  (N.  S.)  963. 

"The  Century  Dictionary  defines  'employ^' 
in  part  as  follows:  "One  who  works  for  an 
employer;  a  person  working  for  salary  or, 
wages.' 

"It  is  true  that  this  authority  says  that  the 
term  is  usually  applied  only  to  clerks,  working 
laborers,  etc.,  and  but  rarely  to  the  higher  of- 
ficers of  a  corporation  or  government  or  to 
domestic  servants,  but  we  are  convinced  that 
the  use  of  the  term  'employe'  in  the  Texas 
statutes  must  b«  constmed  to  apply  to  all  per- 
sons in  the  service  of  another,  because  this 
application  follows  the  plain  and  simple  mean- 
ing of  the  definition  given  in  the  statute. 

"It  will  be  noted  that  in  section  2,  part  1, 
of  the  act,  which  is  now  article  5246bh  of  Ver- 
non's Sayles'  Civil  Statutes,  that  certain  classes 
of  employes  were  excepted  from  the  general 
terms  of  the  act,  and,  among  others,  domestic 
servants  and  farm  laborers.  This  exception  ia 
persuasive  of  the  construction  which  we  give 
the  definition  of  employ^  as  contained  in  arti- 
cle t!246yyy.  Onr  definition  of  employ^  is  a 
copy  of  the  definition  contained  in  a  Massa- 
chuaetta  act,  and  Mr.  Boyd  in  his  work  on 
Workmen's  Compensation,  section  400,  de- 
clares that  tbe  Massachusetts  act  covers  all 
employes  engaged  in  employments  affected  by 
the  law. 

"You  are  therefore  advised  that  'every  per- 
son in  the  service  of  another  under  any  con- 
tract of  hire,'  in  this  state,  unless  within  the 
specially  excepted  classes,  as  specified  in  sec- 
tion 2  of  the  act  above  referred  to,  are  within  | 
the  protective  features  of  our  employe's  com-  : 
pensation  act  and  are  likewise  subject  to  the 
liabilities  of  that  act." 

This  opinion  antedates  the  amendment  of 
1917  by  a  little  over  a  year,  and  it  is  con- 
tended by  both  sides  that  the  purpose  of  the 
amendment  as  contained  in  section  la  above 
quoted  was  to  prevent  the  construction  given 
by  the  Attorney  General  to  the  definition ' 


contained  in  the  1913  act,  plaintiff  In  error 
contending  that  the  purpose  was  to  exclude 
officers  and  directors  acting  as  such  or  in 
any  other  capacity,  and  defendants  in  error 
contending  that  the  amendment  was  only 
Intended  to  exclude  officers  and  directors 
while  acting  as  such. 

We  are  Inclined  to  think  that  this  opinion. 
If  it  were  the  occasion  for  the  anrendment, 
leaves  the  matter  as  much  in  doubt  as  it 
was  before.  The  particular  question  whether 
the  act  of  1913  embraces  officers  as  such  or 
officers  while  acting  in  any  capacity  is  not 
referred  to  in  the  opinion  and  clearly  we 
think  that  it  was  the  intention  of  the  Attor- 
ney General  to  hold  that  "the  officers  of  a 
corporation  engaged  In  operating  its  business 
are  to  be  considered  as  employ^  of  a  cor- 
poration" while  acting  in  their  official  capac- 
ity. It  is  quite  clear  that  section  la  does 
exclude  from  the  benefits  of  the  act  officers 
while  acting  in  their  official  capacity.  Wheth- 
er the  Legislature  intended  by  the  language 
used  to  exclude  them  under  all  drcumstanoes 
is  a  qnestion  which  we  think  the  Attorney 
General's  letter  had  no  reference  to.  If, 
therefore,  the  only  purpose  of  the  Legisla- 
ture In  enacting  section  la  was  to  prevent 
the  class  of  persons  named  in  the  Attorney 
General's  letter  from  participating  In  the 
benefits  of  the  act,  and  no  more,  then  it  may 
be  said,  we  think,  that  the  letter  gives  aoone 
color  to  the  interpretation  contended  for  by 
defendants  In  error. 

Aside  from  this  however,  we  feel  quite 
confident  in  the  conclusion  first  expressed 
that,  by  the  language  employed,  it  was  the 
intention  of  the  Legislature  to  preclude  only 
the  class  of  persons  enumerated  in  section  la 
from  the  benefits  of  the  act  as  a  class,  and 
not  the  individuals  of  that  class  who  migbt 
fall  under  other  relations  they  might  sustain 
to  the  corporation,  within  the  dear  purview 
of  the  act  We  are  not  called  upon  here  to 
construe  the  meaning  of  the  term  "offloers" 
as  employed  In  section  la,  nor  to  consider  tiie 
effect  of  a  subterfuge  resorted  to  for  the  pur- 
pose of  bringing  an  officer  or  director  within 
the  provisions  of  the  act  It  Is  dear,  and 
In  fact  conceded,  that  Hoover  was  head 
miller  of  the  corporation;  that  his  employ- 
ment was  bona  fide;  that  be  lost  bis  life  ia 
the  discharge  of  his  duties  as  head  miller; 
that  in  such  employment  he  was  not  acting 
as  officer  or  director  of  the  corporation;  and 
that  he  clearly  came  within  the  provisions 
of  the  act,  unless  precluded  by  section  la. 

We  conclude  that  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeala 
Should  be  affirmed. 

CCRETON,  C.  J.  The  Judgment  reconr- 
mended  in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  aa 
the  Judgment  of  the  Supreme  Court 
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INDEMNITY  CO. 
(No.    252-3456.) 


V.  NOBLE.* 


(Commission  of  Appeals  of  Texas,  Section  A. 
Dee.  14,  1921.) 

1.  Guardian  and  ward  ®=3l5-^niendatory  act 
at  to  bonds  held  applicable  where  bond  th«r«- 
after  Died,  though  proceeding  previously  com- 
menoed. 

Acts  33d  I.cg.  (1913)  c.  1-'»1,  amending  ReT. 
St.  1911,  arts.  4(M>0, 4162,  4177,  i  to  provide  tbat 
a  gnardian  need  gtre  bond  only  in  an  amonnt 
equal  to  doable  the  estimated  value  of  tJie  per- 
sonal property,  plus  a  reasonable  amount  to 
cover  rents  and  income  from  real  estate,  and 
that  in  case  of  a  sale  of  real  estate  a  special 
bond  shall  be  required  in  an  amount  equal  to 
twice  the  selling  price,  applies  to  a  guardian 
qualifying  subsequent  to  its  taking  effect,  though 
the  gnardiaoship  proceedings  were  commenced 
previous  to  its  taking  effect,  notwithstanding 
the  provision  as  to  pending  cases. 

2.  Guardian  and  ward  «s>l74— Suretlea  on  gen. 
oral  boat  nat  llablo  for  proooed*  of  sale  of 
raal  ootata. 

Under  Acts  3.3d  Leg.  (lOlS)  c  131,  amend- 
ing Hot.  St.  1911,  arts.  4C99,  4162,  4177,i  rela- 
tive to  guardian's  bonds,  a  surety  on  a  guardi- 
an's general  bond,  not  given  for  the  special  pur- 
pose of  protecting  the  estate  on  a  sale  of  real 
estate,  was  not  liable  for  the  guardian's  failure 
to  account  for  the  proceeds  of  a  sale  of  real  es- 
tate sold  by  htm  without  giving  a  special  bond. 

3.  Statutes  «=>226— Construction  In  state  from 
which  taken  presumed  to  have  been  adopted. 

Acts  33d  Leg.  (1913)  c.  131,  relative  to 
guardian's  bonds,  having  been  substituted  for 
the  previously  ori.sting  law  with  its  settled  con- 
struction, and  being  in  language  and  terms  sub- 
stantially like  that  of  several  of  the  other 
states  in  which  it  had  been  construed,  the  pre- 
sumption must  prevail  that  the  Legislature  in- 
tended to  adopt  with  it  a  settled  construction 
given  it,  prior  to  its  adoption,  by  the  courts  of 
the  state  from  whirh  it  was  borrowed. 


Error  to  Oonrt  at  Cttvll  Appeala  of  Ninth 
Supreme  Judicial  District. 

Action  by  J.  Bennett  Noble  against  the 
American  Indemnity  Company  and  others. 
A  Judgment  for  plaintiff  against  the  defend- 
ant named  was  afBrmed  by  the  Court  of  Civil 
Appeals  (216  S.  W.  441),  and  It  brings  error. 
Iteversed  and  rendered. 

Terry,  Gavin  &  MlUa  and  O.  B.  Wlgley,  aU 
of  Galveston,  for  plaintiff  in  error. 

Sanders  &  Sanders,  of  Center,  for  defend- 
ant In  error. 

SPENCER,  P.  J.  This  suit  was  instituted 
IV  J.  Bennett  NoMe,  after  reaching  his  ma- 
jority, to  recover  for  the  alleged  breach  of 
covenants  of  two  bonds— one  dated  August 
25,  A.  D.  1913,  and  ezecnted  by  J.  S.  McLa- 
more^  Jr.,  as  principal  and  the  General  Bond- 
Ins  ft  Casnalty  Insurance  Company,  as  sure- 


(tss  aw.) 

ty ;  the  other,  dated  August  20,  1014,  and  ex- 
ecuted by  J.  S.  McLamore,  Jr.,  as  principal 
and  the  Anmlcan  Indenmity  Company,  aH 
sure^ — conditioned  that  McLamore  would 
faithfully  discharge  the  duties  of  guardian 
of  the  estate  of  Noble,  a  minor.  Judgment 
was  rendered  against  the  General  Bonding 
&  (Casualty  Company  for  $2,073.89,  but  no 
appeal  was  taken  by  that  company.  The 
basis  of  the  Judgment  against  the  American 
Indemnity  Company  was  the  failure  of  the 
guardian  to  account  for  and  pay  over  to  the 
ward  the  amount  of  the  proceeds,  with  in- 
terest, received  from  the  sale  of  a  tract  of 
land  belonging  to  the  ward.  Upon  appeal 
this  Judgment  was  affirmed.  216  S.  W.  441. 
Prior  to  the  amendment  by  the  Thirty- 
Third  Legislature  (chapter  151,  page  321.  of 
the  General  Laws  of  the  regular  session)  arti- 
cle 4099  of  the  Revised  CivU  Statutes  of  1911 
required  a  bond  by  the  guardian  in  an 
amount  equal  to  double  the  estimated  value 
of  the  property  of  the  estate  ofthe  ward, 
conditioned  that  the  guardian  will  faithfully 
discharge  the  duties  of  guardian  of  the  es- 
tate of  the  ward  according  to  law.  By  the 
amendment  a  bond  is  required  In  an  amount 
equal  to  double  the  estimated  value  of  the 
personal  property  belonging  to  the  estate, 
plus  a  reasonable  amount  to  be  fixed  at  the 
discretion  of  the  county  Judge,  to  cover  rents, 
revenues,  and  income  derived  from  the  rent- 
ing or  use  of  real  estate  belonging  to  the  es- 
tate, conditioned  that  the  guardian  will  faith- 
fully discharge  the  duties  of  guardian  of  the 
estate  of  the  ward  according  to  law. 

The  same  act  amended  article  4162  of  the 
Revised  Civil  Statutes  of  1911,  deaUng  with 
the  order  for  the  sale  of  real  estate  by  add- 
ing this  provision: 

"4th.  It  shall  require  the  guardian  to  file  a 
good  and  sufficient  bond,  subject  to  the  approv- 
al of  the  court,  in  an  amount  equal  to  twice  the 
amount  for  which  such  real  estate  is  sold." 


Article  4177  of  the  Revised  Civil  Statutes 
of  1911  was  amended  by  the  same  act  to  read: 

"At  any  time  after  the  expiration  of  five  days 
from  the  filing  of  a  report  of  sale,  it  shall  be 
the  duty  of  the  court  in  which  the  same  has 
been  filed  to  inquire  into  the  manner  in  which 
such  sale  was  made,  and  hear  evidence  in  sup- 
port of  or  against  such  report  and,  if  satisfied 
that  such  sale  was  fairly  made  and  in  conformi- 
ty with  law,  and  that  the  guardian  hai  filed 
hi*  bond  at  required  herein,  vhioh  hai  been 
duly  approved  by  the  court,  the  court  shall 
cause  to  be  entered  upon  the  minutes  a  decree 
confirming  such  sale,  and  order  the  report  of 
sale  to  be  recorded  by  the  derk,  and  the  proper 
conveyance  of  the  property  sold  be  made  by 
the  guardian  to  the  purchaser,  upon  compli- 
ance by  such  purchaser  with  the  terms  of  sale; 
provided  that  in  catee  pending  at  the  time  this 
law  becomes  effective  and  in  wMoh  the  guard- 
ian  has   a   satisfactory    bond   filed,   equal   to 
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twice  the  amount  of  all  personal  property  of 
the  irord  and  twice  the  amount  of  the  real  es- 
tate told,  he  ihaU  not  he  required  to  file  a 
new  hond." 

The  amendatory  matter  consists  of  tbe 
italicized  provisions. 

Plaintiff  in  error  insists  that,  as  the  bond 
Tchich  it  signed  as  surety  was  executed  and 
approved  after  the  taking  effect  of  the 
amendment  of  1913,  and  not  having  been  giv- 
en to  protect  the  ward  in  the  sale  of  real  es- 
tate. It  was  a  general  guardian's  bond,  as 
contradistinguished  from  the  special  or  real 
estate  bond  required  by  the  amendment  and 
covered  only  the  guardian's  liability  for  per- 
sonal property  In  his  hands  at  the  time  of  its 
approvaL  The  bond  was  not  given  for  the 
special  purpose  of  protecting  the  estate  In  the 
sale  of  real  estate.  This  is  made  certain  by 
the  recital  of  the  Judge  In  the  order  of  sale, 
to  the  effect  that  as  McLamore  was  under  a 
good  and, solvent  bond,  equal  in  value  to 
twice  the  value  of  all  the  personal  and  real 
estate,  that  a  new  bond  to  protect  the  sale 
of  the  real  estate  would  not  be  required.  The 
occasion  for  the  giving  of  the  bond,  now 
under  consideration,  was  to  correct  a  suppos- 
ed irregularity  in  the  first  proceeding  by  Mc- 
Lamore to  qualify  as  guardian.  Upon  the 
giving  of  the  second  bond  surety  on  the  first 
bond  was  discharged  from  further  liability. 

[1]  It  was  the  probate  court's  view  that  as 
the  guardianship  was  pending  at  the  time  the 
amendment  of  1913  became  effective  that  the 
guardian  qualifying  subsequent  to  the  taking 
effect  of  the  act  should  be  governed  by  the 
original  act  in  executing  the  bond.  In  other 
words,  in  the  event  of  the  giving  of  bond  sub- 
sequent to  the  taking  effect  of  the  act  in  cases 
pending  at  the  time  the  act  became  effective, 
it  should  be  in  an  amount  equal  to  twice  the 
estimated  value  of  all  of  the  property  of  the 
estate.  The  honorable  Ck)urt  of  Civil  Appeals 
shared  this  view,  and  predicated  an  ai&rm- 
ance  of  the  judgment  upon  it 

It  Is  our  view  that  the  Legislature  Intend- 
ed by  the  amendatory  act  to  require  a  guard- 
ian, qualifying  subsequent  to  the  taldng  ef- 
fect of  the  act  regardless  of  when  the  guard- 
ianship proceedings  were  commenced,  to 
execute  a  bond  in  an  amount  equal  to  double 
the  value  of  the  personal  property  of  the  es- 
tate, plus  a  reasonable  amount  to  cover  rents, 
revenues,  and  Income  derived  from  the  rent- 
ing or  use  of  the  real  estate  belonging  to  the 
estate,  and  in  the  event  of  the  sale  of  real 
estate  to  file  a  special  bond  also.  The  pro- 
vision found  in  the  amei)dment  to  article 
4177  simply  means  that  in  cases  pending  at 
the  time  the  law  became  effective  a  new 
t)ond  would  not  be  required  if  a  satisfactory 
bond  taken  in  the  pending  case,  in  obedience 
to  the  requirements  of  the  old  law,  was  then 
on  file.  The  provision  is  limited  In  its  scope 
to  dealing  with  bonds  on  file  in  cases  pending 


t  at  the  time  the  act  took  effect  It  does  not 
deal  nor  purport  to  deal  with  bonds  filed  sub- 
sequent to  the  taking  effect  of  the  act  in 
cases  pending  when  the  act  became  ^ective. 

[2]  This  being  true,  the  question  is:  Are 
the  sureties  upon  a  general  guardian's  bond, 
required  by  article  4099  of  the  Revised  Civil 
Statutes  of  1911  as  amended  by  the  33d  Leg. 
c.  151,  p.  321,  liable  for  the  guardian's  fail- 
ure to  account  to  the  estate  for  the  proceeds 
of  a  sale  of  real  estate  sold  by  him  without 
giving  the  q;>eclal  bond  required  by  article 
4162  of  the  Revised  CivU  Statutes,-  as 
amended  by  the  33d  Leg.  c.  151,  p.  3217  Hie 
Legislature  Intended  by  the  amendatory  act 
to  work  a  decided  change  in  the  law  as  it 
existed  prior  to  the  amendment  Tills  much 
is  clear.  The  principle  change  is  the  re- 
quiring of  one  b<»d  in  an  amount  equal  to 
twice  the  estimated  value  of  the  personal 
property  of  the  estate,  pins  an  amount  to 
cover  rents,  revenues,  and  income  of  the  es- 
tate and  anotlier  in  the  case  of  the  sale  of 
real  estate  lii  an  amount  equal  to  twice  the 
amount  for  which  the  property  Is  sold,  in- 
stead of  requiring,  as  formerly,  one  bond  in 
twice  the  estimated  value  of  the  entire  es- 
tate. But  may  the  first  or  general  bond  be 
used  to  protect  the  proceeds  of  the  sale  of 
real  estate  in  case  no  special  bond  be  givm 
for  that  purpose?  Unless  the  necessary  ef- 
fect of  the  act  as  amended  la  to  lessen  the 
security  to  be  given  to  protect  the  entire  es- 
tate, it  will  not  be  presumed  that  the  LegisI)^- 
ture  int^ded  that  result  The  reduction  of 
the  amount  of  the  general  bond  would,  how- 
ever, have  that  effect  if  it  be  used  to  protect 
the  proceeds  in  the  case  of  the  sale  of  real 
estate.  This  would,  in  the  event  of  the  inad- 
equacy of  the  bond  to  cover  the  entire  estate, 
prove  disastrous  to  the  estate  of  the  ward — a 
consequence  never  intended,  but  one  specially 
provided  against 

It  was  the  purpose  of  the  Legislature  to  re- 
quire a  bond  in  the  first  instance  in  an 
amount  commensurate  with  the  liabilities  of 
the  guardian,  based  upon  the  general  duties 
imposed  upon  him  by  statute.  The  sale  of 
real  estate  is  not  one  of  these.  The  dnty  to 
sell  real  estate  is  but  a  contingent  one,  and 
special  in  its  nature.  The  contingency  can 
only  arise  upon  the  happening  of  one  or  more 
of  the  conditions  enumerated  in  article  4155 
oi  Revised  Civil  Statutes  of  1911,  authoris- 
ing the  application  for  a  sale  of  real  estate 
belonging  to  the  estate.  The  act  intervenes 
to  protect  the  estate  at  this  Juncture,  when 
no  protection  was  needed  before,  by  requiring 
as  a  perquisite  of  the  sale  a  bond  in  an 
amount  equal  to  twice  the  amount  for  which 
the  real  estate  is  sold.  In  this  manner  the 
transaction  is  set  apart  and  made  distinct 
from  the  general  duties  of  the  guardian.  The 
duty  to  sell  being  distinct  from  the  genera} 
duties,  the  surety  on  the  general  bond  only 
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tbe  general  duties  by  the  guardian,  and  is  not 
liable  for  bis  failure  to  give  a  special  bond 
or  to  account  for  the  proceeds  of  the  sale  of 
real  estate.  Lacy  v.  Bolllns,  74  Tex.  566, 
12  S.  W.  314. 

[3]  The  circumstances  surrounding  the  in- 
corporation of  this  act  into  our  statutes 
clearly  indicates  the  correctness  of  the  con- 
clusion we  have  reached.  By  enacting  the 
present  law,  the  lawmaking  body  has  sub- 
stituted for  the  existing  law,  with  its  settled 
construction,  a  statute  in  language  and  terms 
snbstantlaUy  like  that  of  several  of  the  other 
states,  which  had  recrived  construction  by 
the  courts  of  last  resort  in  those  states.  The 
presumption  must  prevail,  therefore,  that  the 
Legislature  intended  to  adopt  with  the  stat- 
ute the  settled  construction  given  it,  prior  to 
its  adoption  in  this  state,  by  the  courts  of  the 
state  from  which  It  was  borrowed.  Brothers 
T.  Mundell.  Munzesbeimer  &  Co.,  60  Tex.  240. 

Connecticut,  Indiana,  Illinois,  Iowa,  Kan- 
sas, Maine,  Massachusetts,  Missouri,  New 
Jersey,  Nevada,  Pennsylvania,  Ehode  Island, 
and  West  Virginia  are  among  the  states 
wMch  now  have,  or  at  one  time  Iiad,  similar 
statotes.  Xbe  courts  of  last  resort  of  all 
these  states  have  held,  in  construing  a  similar 
statute,  that  the  sureties  on  the  general  bond 
are  not  liable  for  the  failure  of  the  guardian 
to  account  for  the  proceeds  of  the  sale  of  real 
estate  made  by  the  guardian  if  a  special  bond 
Is  required  as  a  condition  of  the  sale.  Mori- 
arty  V.  Donahue,  82  Conn.  308,  73  Atl.  763, 
135  Am.  St.  Rep.  273;  State  ex  rel.  Mount 
V.  Steele,  21  Ind.  207,  83  Am.  Dec.  346; 
People,  to  Use  of  Sterling,  v.  Huffman,  182  IlL 
390,  56  N.  E.  981;  Madison  County  v.  John- 
ston, 51  Iowa,  152 ;  50  N.  W.  492 ;  Morris  v. 
Cooper,  36  Kan.  156,  10  Pac.  688;  Williams 
v.  Morton,  38  Me.  47,  61  Am.  Dec.  229;  Ly- 
man T.  Conlcey,  1  Mete.  (Mass.)  317 ;  State,  to 
Use  of  Martin,  v.  Harbridge,  43  Mo.  App. 
16;  Smith  v.  Oummere,  39  N.  J.  Eq.  27;  Hen- 
derson V.  Coover,  4  Nev.  429;  Blauser  v. 
Diebl,  90  Pa.  350;  Probate  Ct.  of  Newport  v. 
Hazard  et  aL,  13  R.  1. 1;  Findley  t.  Findle|^, 
42  W.  Va.  872, 26  S.  B.  433. 

The  reason  nnlversaUy  given  for  ttils 
holding  is  that  one  who  becomes  a  surety  for 
the  guardian  does  so  In  view  of  the  duties 


ton,  supra,  thus  states  the  rule: 

"It  could  not  have  been  designed  by  the  Leg- 
islature tliat  a  bond  given  for  the  faithful  dis- 
charge of  the  duties  of  guardian,  which  by  hi^ 
letters  of  guardianship  be  is  bound  to  perform, 
should  be  the  security  for  the  observance  of  the 
provisions,  in  a  sale  of  real  estate,  and  the 
proper  application  of  the  proceeds,  when  the 
sale  wag  under  the  authority  of  a  special  li- 
cense only,  and  a  special  lx)nd  is  required  that 
the  duties  to  be  done  under  that  license,  as  the 
law  prescribes,  shall  be  feuthfnlly  performed. 
The  proceedings  under  the  license,  as  required 
by  the  statute,  are  not,  strictly  speaking,  guard- 
ianship duties;  bnt  as  matter  of  convenience 
the  change  of  the  real  estate  of  the  ward  into 
money  is  to  be  done  by  him,  who  had  the 
charge  of  the  former,  and  who  is  to  see  that 
the  latter  is  properly  secured  upon  interest. 
It  is  very  clear  that  a  breacli  of  the  special 
l>ond,  under  a  license,  does  not  constitute  a 
breach  of  the  general  bond  of  guardianstiip, 
and  consequently  an  omission  to  give  the  spe- 
cial bond  violates  none  of  the  conditions  in 
the  other." 


In  our  opinion,  not  only  are  the  reasons 
given  by  the  courts  of  the  other  states  con- 
struing similar  statutes  sound,  but  any  other 
construction  of  the  act  now  under  considera- 
tion would,  we  think,  be  subversive  of  the 
Legislative  intent. 

It  has  been  asserted,  however,  that  there  is 
a  conflict  of  decision  upon  this  question,  but 
a  critical  examination  of  all  the  authorities 
disclose  no  real  conflict  The  apparent  con- 
flict, or  the  variant  holdings,  is  accounted 
for  upon  the  ground  that  statutes  with  dis- 
similar provisions  were  being  construed.  For 
Instance,  If  the  statute  requires  that  the 
guardian's  bond  be  for  a  sum  double  the 
amount  of  the  real  and  personal  property, 
and  conditioned  for  the  faithful  discbarge 
of  the  duties  of  guardianship  according  to 
law,  the  courts  hold  that  the  sureties  are 
liable  for  the  failure  of  the  guardian  to  ac- 
count for  the  proceeds  of  the  sale  notwith- 
standing the  requirement  of  the  special  bond. 
The  theory  of  the  holding  is  that  the  sale  of 
the  real  estate  was  one  of  the  general  duties 
contemplated  by  statute^  Wann  v.  People,  57 
111.  202. 

Again,  If  the  statute  requires  the  guardian 
to  execute  a  Iwnd  conditioned  for  the  falth- 


and  obligations  which  the  law  then  imposes   ful  performance  of  the  duties  of  guardian  of 
up<Hi  his  principal,  and  with  knowledge  that  \  the  estate  according  to  law,  and  one  of  the 


should  a  sale  of  land  be  ordered,  with  the 
grant  of  new  power,  required  for  that  pur- 
pose, new  and  ample  security  will  be  provided, 


statutory  duties  is  tbe  sale  of  real  estate,  and 
it  is  made  the  duty  of  the  court  in  connection 
with  the  sale  to  exercise  Its  discretion  in  ex- 


T*e  general  sureties  are  liable  for  all  moneys  ^  acting  further  or  additional  bond,  the  eure- 
or  property  that  may  come  Into  the  guard- 1  ties  on  the  general  bond  are  liable.  The 
ian's  hand  under  his  original  and  general  j  special  bond  in  such  instance  is  but  cnmuln- 
power,  but  not  for  that  property  or  those  '•  tive  socurity  to  that  of  the  general  bond. 
funds  which  he  obtains  in  the  exercise  of  an  ■  Both  bonds  are  for  the  same  purpose.  Hart 
additional  power  OHiferred  tmder  a  special  v.  StriWing,  21  Fla.  136;  Clark  v.  West,  5  Ala. 
Ucooae.    Blauser  v.  Diebl  et  al.,  supra.    The  !  129 ;   Salyer  v.  State^  6  Ind.  206;   Salyers  v. 
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Koss,  16  Ind.  133 ;  Wade  r.  Grabam,  4  Obio, 

127. 

In  view  of  the  coodu^on  reached,  we 
recommend  that  the  judgment  of  the  district 
court  and  the  Court  of  Civil  Appeals  against 
plaintiff  in  error  be  reversed,  and  Judgment 
rendered  that  defendant  In  error  take  noth- 
ing as  against  it 

CURBTON,  0.  J.  The  Judgment  recom- 
mended in  the. report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  the 
judgment  of  the  Supreme  Court 


GOLDBERG   et  al.  v.  ZELLNER. 
(No.    276-3510.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Dec  21,  1921.) 

t.  Husband  and  wife  <3=>262(i)— Property 
purchased  In  wife's  name  during  marriage 
presumptively  commuaity  property. 

Property  pardbased  daring  marriage, 
though  the  conveyance  be  taken  in  the  name  of 
the  wife,  is  presumptively  community  prop- 
erty. 

2.  Husband  and  wife  ®=»256— How  presump- 
tion that  property  purdiased  In  wife's  name 
Is  community  property  may  be  negatived 
stated. 

The  presumption  that  property  purchased 
during  marriage,  the  conveyance  being  taken 
in  the  wife's  name,  is  community  property 
may  be  negatived  by  recitals  in  the  deed 
showing  the  consideration  paid  out  of  the 
wife's  separate  estate,  or  a  gift,  or  limiting 
the  property  to  the  sole  and  separate  use  of 
the  wife. 

3.  Husband  and  wife  @=9264 — Acts  and  dec- 
larations of  husband  held  Insufficient  to  con- 
trovert recitals  In  deed  that  property  be- 
longed to  wife. 

The  acts  of  a  husband  in  paying  taxes  on 
property  purchased  in  the  wife's  name  during 
marriage,  and  otherwise  attending  the  duties 
incident  to  ownership  with  a  view  to  preserve 
the  property  together  with  declarations  of 
ownership  in  himself  in  her  absence,  and  not 
acquiesced  in  by  her,  held  insuflSdent  to  con- 
trovert positive  dedarations  in  the  deed  that 
the  property  belonged  to  the  wife  as  part  of 
her  separate  estate. 

4.  Husband  and  wife  4=»264 — Payments  by 
husband  held  Insufficient  to  show  that  prop- 
erty deeded  to  wife  was  community  prop- 
erty. 

Where  property  was  purchased  during 
marriage,  and  the  conveyance  was  taken  in 
the  name  of  the  wife,  that  notes  given  in 
payment  w^re  satisfied  out  of  the  husband's 
salary  or  monthly  earnings  held  insuffipient 
to  show  that  the  property  was  not  the  sepa- 


rate property  of  the  wife  as  recited  in  the 
deed. 

5.  Husband  and  wife  (^9 1 71  (I)— Wife  may 
pledge  real  property  constituting  her  sep- 
arate estate,  regardless  of  character  ef  la- 
debtedness. 

Where  property  is  purchased  during  mar- 
riage, and  the  conveyance  is  made  to  the  wife 
as  her  separate  estate,  the  wife  has  a  right 
to  pledge  such  property,  regardless  of  wheth- 
er the  indebtedness  for  the  purchase  price  Is  a 
community  debt  or  not 

6.  Husband  and  wife  «3»iS0— WIfe'e  sepa- 
rate estate  liable  for  expenses  Incurred  by 
husbland  for  preservation,  management,  or 
Improvement. 

The  separate  estate  of  the  wife  is  liable 
for  the  payment  of  necessary  and  reasonable 
expenses  incurred  by  the  husband  for  either 
the  preservation,  management  or  improve- 
ment of  her  separate  property. 

7.  Partition  «=9 109(7)— PurohMer  on  sal* 
void  as  to  minor  entitled  to  refund  on  pay- 
ments received  by  minor's  estate. 

Where  partition  sale  of  land  is  void  as  to 
a  minor  who  has  an  interest  therein,  the  pur- 
chaser is  nevertheless  entitled  to  a  refund  of 
the  money  received  by  the  minor's  estate,  and 
where  title  is  vested  in  such  minor  he  takes 
it  charged  with  the  amount  wliich  his  estate 
has  received. 

8.  Partition  «=>i09(3)— IMlnor's  remedy  for 
unlawful  expeniflturee  of  purchase  price  by 
guardian  net  against  purchaser. 

Where  moneys  received  bjr  a  gaaidian 
from  a  partition  sale  were  unlawfully  ex- 
pended by  him,  the  minor's  remedy  was 
against  the  guardian  and  his  sureties  and  not 
against  the  purchaser  of  the  minor's  prop- 
erty. 

9.  Partition  (8=3i09(7)— Minor  held  properly 
charged  with  one-half  of  payment  of  pur- 
chase price  on  setting  aside  Judgment  In  par- 
tition. 

Where  property  coaetitnting  the  separate 
estate  of  a  married  woman  was  after  her 
death  sold  in  partition  proceedings  as  prop- 
erty of  the  community  under  a  judgment  dis- 
regarding the  rights  of  a  minor  child,  and  a 
balance  of  indebtedness  on  the  purchase  price 
was  paid  out  of  the  proceeds,  held,  in  a  sab- 
sequent  suit  to  set  aside  the  judgment  that 
only  one-half  of  the  payment  on  the  balance 
of  the  purchase  price  was  chargeable  to  the 
minor's  interest,  notwithstanding  that  the 
purchaser  had  paid  the  full  purchase  price, 
which  the  receiver  acting  under  orders  of  the 
court  had  disbursed  as  though  the  minor  did 
not  own  a  half  interest  as  heir  of  his  mother. 

10.  Husband  and  wife  <s=»5&— At  cemmen  law, 
legal  existence  of  wife  merged  In  that  ef 
husband. 

At  common  law  the  legal  existence  of  the 
wife  is  merged  in  that  of  the  husband,  her 
personal  property  vesting  in  him,  and  the  right 
to  dispose  of  her  real  property  being  taken 
from  her  and  its  fruits  given  to  the  husband. 


^sFor  other  cases  see  same  topic  and  KEY-KUMBER  In  all  Key-Numbered  UlgesU  and  ludexM 
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11.  Exeoators  aad  administrator!  «s>2l4— 
Statute  making  funeral  expensea  llrst-olass 
dalm  aoalaat  deoedent'e  estate  applleable  to 
estate  of  married  woman. 

R«y.  St  1911,  art  3468,  making  funeral 
expenses  a  claim  of  the  first  class  against  the 
decedent's  estate,  is  applicable  to  the  estate 
of  a  married  woman. 

12.  Husband  and  wife  «s9273(4)— Separato 
estate  of  wife  and  community  estate  alike 
primarily  llafele  for  wife's  funeral  axpenses. 

In  view  of  Rev.  St.  1911,  art  4622,  allow 
iog  a  wife  to  have  a  separate  estate,  and 
article  4C25,  making  both  the  community  and 
tbe  separate  estate  liable  for  necessaries  for 
the  wife  and  children,  and  notwithstanding 
article  3458,  making  funeral  expenses  a  claim 
of  the  first  dass  against  the  decedent's  estate, 
the  separate  estate  of  the  wife  and  the  com- 
monity  estate  are  alike  primarily  Uable  for 
the  wife's  funeral  expenses;  and,  if  they  are 
Incurred  on  the  sole  responsibility  of  the 
husband,  tbe  community  is  liable  without  right 
of  contribution  from  the  separate  estate,  but 
if  they  are  incurred  on  the  credit  of  the  wife's 
separate  estate,  such  estate  is  also  primarily 
liable  therefor. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Suproue  Judicial  District 

Salt  by  B.  S.  Zellner,  guardian  of  tbe  es- 
tate of  G.  B.  Goodwyne,  a  minor,  against 
Lena  Goldberg  and  other's,  to  set  aside  a 
judgment  On  plaintiff's  appeal  from  tbe 
judgment  rendered,  the  Court  of  Civil  Ap- 
peals reformed  the  judgment  and  remanded 
the  suit,  with  directions  (220  S.  W.  587),  and 
defendants  bring  error.  Reversed  and  re- 
manded, as  recommended  by  tbe  Commission 
of  Appeals. 

DavidBon  &  Blalock,  of  Marshall,  for  plain- 
tiffs in  error. 

Cory  M.  Abney  and  Geo.  L.  HufCman,  both 
of  Marshall,  for  defendant  in  error. 

SPENCER,  P.  J.  On  April  17,  1906,  Jesse 
I.  Carter  deeded  to  Mrs.  Eddie  Goodwyne, 
wife  of  A.  A.  Goodwyne,  for  her  separate 
use  and  benefit,  the  lot  or  tract  of  land  de- 
scribed in  the  pleadings,  hereinafter  referred 
to  as  the  Goldberg  lot.  The  consideration 
was  $2,000  —  $50  paid  in  cash  and  the  bal- 
ance in  -monthly  installments  of  $50  each, 
evidenced  by  39  vendor's  lien  notes. 

On  August  1,  1907,  Jesse  I.  Carter  deeded 
to  Mrs.  Eddie  Goodwyne,  for  her  separate 
use  and  benefit,  another  lot  or  tract  of  land 
described  in  the  pleadings,  hereinafter  re- 
ferred to  as  the  Kottle  tract.  The  deed  re- 
cited a  consideration  of  $1,260  —  $100  paid 
in  cash  and  the  balance  in  monthly  poyments 
of  $25  each,  evidenced  by  46  vendor's  lien 
notes. 

Mrs.  Goodwyne  died  Intestate  on  March  4, 
1911,  leaving  as  her  sole  heirs  her  husband, 
A.  A.  Goodwyne,  and  their  two  children, 
6.  B.  Goodwyne,  then  a  minor,  and  Gussie 
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Goodwyne  Thompson,  wife  Of  Robert  Thomp- 
SMi.  A.  A.  Goodwyne  was  appointed  and  qual- 
ified as  guardian  of  the  estate  of  the  minor 
son,  and  continued  In  that  capacity  until 
January  10,  1014.  He  died  on  February  4, 
1016. 

On  August  9,  1912,  A.  A.  Goodwyne,  as 
guardian  of  the  estate  of  G.  B.  Goodwyne, 
and  for  himself  individually,  filed  suit  No. 
1338  In  the  district  court  of  Harrison  county, 
Tex.,  styled  A.  A.  Goodwyne  et  al.  v.  Mrs. 
Gussie  Thompson  et  al.,  to  partition  six 
tracts  or  parcels  of  land — the  two  tracts 
above  referred  to  being  Included — alleging 
them  to  be  the  community  property  of  him- 
self and  his  deceased  wife.  G.  B.  Goodwyne 
was  not  served  with  process  in  that  suit; 
neither  was  be  r^resented  by  a  next  friend 
or  guardian  ad  litem. 

On  tbe  day  that  the  suit  was  filed.  Judg- 
ment was  rendered  adjudging  the  six  tracts 
of  land  to  be  the  community  property  of  A. 
A.  Goodwyne  and  wife,  Eddie  Goodwyne, 
and  decreeing  the  two  tracts  which  are  the 
subject  of  the  present  controversy  incapable 
of  partition,  and  ordering  them  sold  for  the 
payment  of  community  debts.  M.  W.  Gehlen 
was  appointed  receiver  to  sell  the  property, 
with  powor  to  employ  a  real  estate  broker 
to  assist  in  the  sale. 

One  of  these  tracts  was  sold  to  H.  Gold- 
berg for  $1,800  cash,  and  the  proceeds  or- 
dered disbursed  as  follows :  First,  payment  ot 
all  costs ;  second,  -the  claim  of  W.  B.  Allen 
for  tbe  sum  of  $713,  which  represented  the 
amount  of  a  note  held  by  liim,  executed  by 
Mr.  and  Mrs.  Goodwyne  and  secured  by  deed 
of  trust  upon  the  property;  third,  the  claim 
of  W.  G.  Rudd  of  $113.50;  fourth,  the  claim 
of  the  Odd  FeUows  Lodge  for  $371;  fifth, 
the  claim  of  R.  L.  George  for  tbe  sum  of 
$90  for  making  the  sale  of  the  property; 
sixth,  $250  to  be  paid  to  Mrs.  Thompson  to 
be  charged  against  her  Interest  in  the  funds 
derived  from  the  sale  of  the  property;  tbe 
remainder  one-half  to  be  paid  to  A.  A.  Good- 
wyne as  guardian  and  one-half  to  himself 
individually.  The  final  account  of  A.  A. 
Goodwyne  shows  that  he  charged  himself 
as  guardian  with  the  sum  ot  $183,  the  money 
received   from   this  source. 

The  other  tract  was  sold  to  J.  L.  Kottle 
lor  $2,000,  cash  and  the  receiver  ordered  to 
pay  John  6,  Brown  the  remaining  unpaid 
purchase  price,  amounting  to  $484.75,  and  the 
balance  was  ordered  paid  to  discharge  var- 
ious other  items,  including  funeral  expenses 
of  Mrs.  Eddie  Goodwyne,  amounting  to  $133.- 
25,  and  the  sum  of  $50  paid  to  G.  M.  Mc- 
Daniel,  a  dealer  in  tombstones. 

Defendant  in  error,  B.  S.  Zelluer,  appoint- 
ed guardian  of  the  estate  of  G.  B.  Goodwyne 
subsequent  to.  the  discharge  of  A.  A.  Good- 
wyne, filed  this  suit  June  6,  1917,  in  behalf 
of  the  minor,  to  annul  and  vacate  the  Judg- 
ment rendered  in  cause  No.  1338,  and  to  re- 
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cover  a  one-baU  Intereet  In  the  lands  de- 
scribed in  the  pleadings  in  that  suit,  which 
included  the  two  lots  in  controrersy. 

The  action  to  set  aside  the  Judgment  was 
predicated  upon  the  ground  that  O.  B.  Oood- 
wyne  was  not  properly  before  the  court  in 
that  suit;  that  he  was  entitled  to  a  one-half 
Interest  in  the  lots  because  they  were  the 
separate  property  of  Mrs.  Eddie  Goodwyne, 
his  mother,  and  not  the  community  property 
of  Eddie  Goodwyne  and  A.  A.  Goodwyne,  as 
the  former  judgment  decreed. 

H.  Goldberg  and  wife,  Lena  Goldberg,  J. 
L.  Eottie,  Robert  Thompson  and  wife,  Gnssie 
Thompson,  and  others  not  necessary  to  enu- 
merate in  view  of  the  Judgment  rendered 
and  not  appealed  from,  were  named  defend- 
ants in  the  salt.  H.  Goldberg  having  died 
during  the  pendency  of  the  suit,  his  sole 
surviving  heirs  were  made  parties  defendant. 
The  case  was  tried  before  the  court  without 
a  Jury,  and  the  court  among  other  things 
found  that  the  former  suit  was  void  as  to 
G.  B.  Goodwyne;  that  the  Goldberg  and 
Kottle  tracts  were  the  community  property 
of  A.  A.  Goodwyne  and  wife,  Eddie  Good- 
wyne, and  were  sold  to  pay  the  community 
debts. 

Upon  appeal  the  honorable  Court  of  Civil 
Appeals  concluded  that  the  Goldberg  and 
J^ottle  tracts  belonged  to  the  separate  estate 
of  Mrs.  Eddie  Goodwyne,  and  not  to  the 
community  estate.  It  reformed  the  Judgment 
80  as  to  award  the  guardian  of  the  minor 
a  recovery  of  an  undivided  one-half  interest 
in  the  Goldberg  tract,  and  an  undivided  one- 
half  interest  in  the  Kottle  tract,  but  charged 
the  latter  with  the  payment  to  Kottle  of  one- 
half  of  the  $484.75  purchase  money  paid 
to  Brown  out  of  the  proceeds  of  the  sale 
to  Kottle.    220  S.  W.  687. 

[1,2]  In  our  opinion  the  honorable  Court 
of  Civil  Appeals  rightly  held  that  the  property 
in  controversy  was  the  separate  property 
of  Mrs.  Eddie  Goodwyne.  It  is  the  settled 
law  of  this  state  that  property  purchased 
during  marriage,  though  the  conveyance  be 
taken  in  the  name  of  the  wife,  is  presump- 
tively community  property.  Mitchell  v. 
Marr,  26  Tex.  330.  This  presumption  may  be 
negatived,  however,  by  recitals  in  the  deed 
showing  the  consideration  paid  out  of  the 
separate  estate  of  the  wife,  or  a  gift,  or 
limiting  the  property  to  the  sole  and  separate 
use  of  the  wife.  Laufer  et  at  v.  Powell  et 
al.,  30  Tex.  Civ.  App.  604,  71  S.  W.  540  (writ 
of  error  denied). 

[3]  The  recitations  in  the  deeds  limiting 
the  title  to  the  sole  and  separate  use  of 
Mrs.  Goodwyne  immistakably  evidence  an 
intention  to  transfer  the  land  to  her  separate 
estate.  There  is  in  the  recwd  no  evidence 
of  sufficient  probative  force  to  set  these  re- 
citals at  naught  It  is  not  a  suit  attacking 
the  conveyance  to  the  wife  as  being  in  fraud 
of  creditors.  The  acts  of  A.  A.  Goodwyne 
in  paying  taxes  on  the  property,  and  other- 


wise attending  to  the  duties  Inddent  to  own- 
ership with  a  view  to  preserve  the  property, 
are  entirely  consistent  with  the  right  given 
him  by  law  to  manage  and  control  her  sep- 
arate property.  Bis  declarations  of  owner- 
ship of  the  property  in  himself,  made  in  her 
absence  and  not  shown  to  have  been  acqui- 
esced In  by  her,  are  wholly  insufficient  to 
undermine  the  positive  declarations  in  the 
deeds. 

[4]  In  arguing  that  the  land  is  community 
property,  plaintiffs  in  error  lay  much  stress 
upon  the  fact  that  the  notes,  given  In  pay- 
ment of  the  property,  were  satisfied  out  of 
the  husband's  salary,  or  monthly  earnings. 
Where  the  rights  of  creditors  are  not  in- 
volved, no  reason  is  perceived  why  the  hus- 
band may  not  make  a  gift  of  his  future 
earnings  to  hla  wife  by  causing  a  conveyance 
to  be  taken  in  her  name  and  contracting  to 
pay  the  deferred  payments  out  of  his  future 
earnings.  As  plaintifTs  in  error  do  not  oc- 
cupy the  position  of  creditors,  they  cannot 
complain  of  the  act  of  the  husband  in  caus- 
ing his  future  acquisitions  to  be  thus  con- 
veyed to  the  wife  for  her  separate  use  and 
benefit,  which  would,  In  the  absence  of  the 
intention  to  make  a  gift  of  them  to  her,  be 
community  property.  Swearlngen  v.  Reed 
et  al.,  2   xex.  Civ.  App.  364,  21  S.  W.  383. 

In  view  of  our  conclusion  that  the  prop- 
erty was  the  separate  property  of  the  wife, 
it  is  necessary  to  notice  some  of  the  various 
items  paid  out  of  the  proceeds  of  the  sale 
of  the  lots  to  determine  whether  the  prop- 
erty may  properly  be  chargeable  therewith, 
as  it  does  not  appear  from  the  record  as  a 
matter  of  law  that  the  items  represent  com- 
munity debts. 

[6]  We  will  first  notice  the  items  paid  from 
the  proceeds  of  the  Goldberg  sale.  The  rec- 
ord, aside  from  the  recital  in  the  Judgment 
in  cause  No.  1838,  does  not  reveal  the  char- 
acter of  the  indebtedness  amounting  to  $715 
represented  by  the  deed  ot  trust  lien  on  that 
property.  That  Judgment  recites  that  the 
indebtedness  which  the  lien  was  given  to 
secure  was  incurred  for  and  the  money  used 
in  the  improvements  placed  upon  the  Gold- 
berg property.  But,  regardless  of  the  char- 
acter of  indebtednesa— whether  a  commu- 
nity debt,  the  Individual  obligation  of  the 
husband  or  another,  at  a  debt  contracted 
solely  for  the  benefit  of  her  separate  estate- 
she  had  the  undoubted  right  to  pledge  this 
property  to  secure  it,  and,  having  executed 
the  conveyance  in  the  mode  pointed  out  by 
law,  the  property  would  be  liable  therefor, 
unless  her  status  was  that  of  surety,  and 
there  was  a  discharge  of  the  deed  of  trust 
lien  in  some  manner,  of  whidi  tliere  is  no 
suggestion  in  the  record. 

The  claim  of  the  Odd  Fellows  Iiodge  for 
$371  stands  upon  a  somewhat  ditterent  basis, 
in  that  the  debt  was  contracted  solely  by 
the  husband.  The  testimony  of  those  with 
whom  he  negotiated  in  securing  the  loan  is 


Digitized  by  VjOOQ  IC 


Tex.)  OOZJXBERa 

(215 

to  tbe  effect  that  tbe  money  was  necefflaxy 
to  protect  some  property,  apparently  the 
Uoldberg  lot,  wbidi  lie  was  about,  to  lose. 
The  Judgment  in  cause  No.  1338  recites  tbat 
tbe  ^71  represents  a  part  of  the  purchase 
price  of  certain  lots  of  the  property  described 
In  that  judgment 

[1]  The  separate  estate  of  tbe  wife  is  li- 
able for  the  payment  of  necessary  and  rea- 
sonable expenses  incurred  by  tbe  husband 
for  either  the  preservation,  management,  or 
UuproTement  of  separate  property.  Oart- 
wrigbt  y.  Hollls,  5  Tex.  |152;  Mllbum  t. 
Walk«r,  11  Tex.  329.  It  does  not  appear 
from  tbe  record  as  a  matter  of  law  what 
the  character  of  the  Indebtedness  was — 
whether  a  separate  or  a  community  debt 
But  if  upon  another  trial  It  should  be  es- 
tablished tbat  the  indebtedness  was  incurred 
for  either  the  preservation,  management,  or 
improvement  of  the  wife's  separate  estate,  or 
that  it  represents  the  purchase  price  of  the 
property,  the  minor's  interest  should  be 
charged  with  one-half  of  the  amount  of  the 
claim. 

[7]  It  is  certain  that  A.  A.  Goodwyne  ac- 
knowledged receiving,  and  charging  hlmadf, 
as  gnardlan,  with,  the  sum  of  $138.60,  pro- 
ceeds from  the  sale  of  this  lot,  and  so  re- 
ported to  the  probate  court  In  bis  final,  ac- 
count to  that  court.  Though  the  sale  was 
void  as  to  the  minor,  nevertheless  the  pur- 
chaser is  entitled  to  a  refund  of  the  money 
recdved  by  the  minor's  estate  (G.  H.  &  S. 
A  By.  Co.  v.  Blakeney,  73  Tex.  180,  11  & 
W.  174);  and  to  this  end,  In  vesting  title 
to  the  lot  in  the  minor,  he  should  take  it 
charged  with  the  amount  which  his  estate 
thus  received. 

[t]  Defendant  in  error  Zellner  Insists, 
however,  that,  as  the  amount  thus  received 
was  paid  out  of  the  corpus  of  the  minor's 
estate  by  the  former  guardian,  without  the 
necessary  order  of  court,  the  purchaser  is 
not  entitled  to  a  refund  of  the  amount  which 
the  minor's  estate  received.  That  tbe 
amount  may  have  been  paid  out  without  such 
an  order  is  no  concern  of  the  purchaser.  If 
the  amount  so  received  by  the  guardian  was 
not  lawfully  expended  by  him,  tbe  minor's 
remedy  for  a  breach  of  this  duty  up<«  tbe 
part  of  the  former  guardian  Is  against  tbat 
guardian  and  bis  sureties  upon  bis  bond. 
Kendrick  v.  Wheeler,  85  Tex.  247,  20  S.  W. 
44. 

[I]  Among  the  Items  paid  out  of  the  pro- 
ceeds of  the  Kottle  tract  was  tbe  Indebted- 
ness due  John  O.  Brown  for  $484.75,  repre- 
senting a  part  of  the  purchase  price  of  that 
tract  The  Court  of  Civil  Appeals  correctly 
jjeld  that  (mly  one-half  of  this  amount  was 
chargeable  to  the  minor's  interest  in  the 
property.  By  purchasing  the  interest  of 
Mrs.  Thompson,  Kottle  took  whatever  inter- 
est she  bad  In  the  lot,  and  no  more.  He 
stood  In  her  place.  But  the  minor  cannot 
be  made  to  suffer,  and  his  land  charged  with 
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I  the  full  amount  of  the  indebtedness.  He  was 
{ not  a  party  to  tbe  transaction.  Kottle  sup- 
posedly purchased  a  complete  title  to  tbe 
property,  but  In  reality  only  a  one-half  In- 
terest therein.  Under  a-  mistaken  view  of 
his  Eights  he  paid  tbe  full  purchase  price, 
and  the  receiver,  acting  under  the  orders  of 
the  court,  disbursed  it  as  though  tbe  minor, 
who  was  not  properly  represented  lu  that 
suit,  did' not  own  a  one-half  Interest  therein 
as  heir  of  bis  mother.  Having  paid  the  full 
amount  of  the  unpaid  purchase  price,  the 
minor's  Interest  should  be  charged  to  the 
extent  of  one-half  thereof,  and  no  more. 

Plaintiffs  in  error  concede  tbat  tbe  Item 
of  $133.25  paid  to  Rains  and  Herndon  and 
tbe  Item  of  $50  paid  G.  M.  McDanlel  out  of 
tbe  proceeds  of  the  sale  were  for  tbe  funeral 
expenses  of  Mrs.  Goodwyne.  They  contend, 
however,  that  these  Items  are  proper  charges 
against  her  separate  estate. 

[1 0]  At  common  law  tbe  legal  existence  of 
the  wife  is  merged,  for  the  most  part,  in 
that  of  tbe  husband.  By  marriage,  her  per- 
sonal projierty  vests  In  him;  the  right  to 
dispose  of  her  real  property  la  taken  from 
her,  and  its  fruits  given  to  tbe  husband. 
Black  v.  Bryan,  18  Tex.  453.  Because  of  her 
subjection  to  and  dependence  upon  him 
springs  the  prime  duty  to  maintain  and  sup- 
port her;  in  other  words,  to  provide  her 
with  necessaries.  Involved  in  tbe  duty  of 
maintaining  her  while  living  is  the  duty  of 
burying  her  upon  death. 

By  our  statute,  the  harsh  common-law  rule 
has  been  somewhat  ameliorated  by  the  crea- 
tion of  the  community  estate  and  the  vouch- 
safing to  the  wife  of  a  separate  estate. 
ArUde  4022,  Rev.  Civ.  Stat  1011.  But  the 
right  to  manage  and  dispose  of  community 
property  during  coverture  rests  exclusively 
cvitb  the  husband,  and  subjects  him  to  the 
corresponding  duty  of  maintaining  his  wife 
and  family,  and  d^raying  out  of  this  prop- 
erty the  debts  contracted  during  marriage. 
10  Tex.  130. 

The  wife  may,  however,  contract  neces- 
saries for  herself  and  children,  and,  in  the 
event  of  a  judgment  establishing  that  the 
expenses  so  Incurred  were  reasonable  and 
proper,  the  court  shall  decree  that  execution 
be  levied  upon  the  community,  or  tbe  sepa- 
rate estate  of  the  wife,  as  the  plaintiff  may 
elect  Article  4626,  Rev.  Civ.  Stat  of  l»ll. 
The  granting  of  the  right .  to  the  wife  to 
charge  her  separate  property,  as  indicated, 
does  not  exempt  the  community  property 
from  liability.  Moody,  Adm'r,  v.  Smoot,  78 
Tex.  119,  14  S.  W.  285.  Both  estates  are 
primarily  liable. 

[11]  By  analogy  the  community  estate  is 
primarily  liable  for  her  funeral  expenses,  un- 
less it  Is  made  secondarily  liable  in  virtue 
of  article  3458  of  Rev.  Civ.  Stat.  1911,  which 
mal<es  the  funeral  expenses  a  claim  of  the 
Hrst  class  against  the  decedent's  estate.  It 
cannot  be  doubted,  we  think,  that  the  stat- 
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ate  is  applicable  to  tlie  estate  of  a  married 
woman.  McGlellan  v.  Filson,  44  Ohio  St 
184,  5  N.  EX  861.  68  Am.  Rep.  814;  Buxton 
V.  Barrett,  14  R.  I.  40.  But  whether  it  has 
the  effect  of  making  the  community  secon- 
darily liable  Is  the  Important  question.  Such 
was  not  the  intention  of  the  legislature. 
The  legislative  design  in  enacting  the  stat- 
ute was  to  Insure  a  decedent  having  an 
estate  an  appropriate  burial.  Clearly  the 
Legislature  in  enacting  this  statute  was  not 
dealing  with  relative  liability  of  the  commu- 
nity estate  and  separate  estate  of  the  deced- 
ent for  the  funeral  expenses  of  such  decedent 
Regardless  of  the  effect  that  article  3458 
may  have  upon  the  wife's  separate  estate — 
whether  it  enlarges  its  liability  when  it  was 
not  otherwise  liable,  or  whether  it  gives  pri- 
ority to  the  claim  for  such  expenses  for 
which  her  estate  is  primarily  liable — it  in 
no  wise  supersedes  or  abrogates  the  liability 
of  the  community  estate  for  the  obligation. 
Ketterer  v.  Nelson,  146  Ky.  7,  141  S.  W.  409, 
37  I/.  R.  A.  (N.  S.)  754;  Kenyon,  Adm'r,  v. 
Brightwell,  120  Ga.  606,  48  S.  B.  124,  1  Ann. 
Gas.  169. 

[12]  In  our  opinion  the  separate  estate  of 
tne  wife  and  the  community  estate  are  alike 
primarily  liable  for  such  expenses.  If  they 
were  Incurred  upon  the  sole  responsibility 
of  the  husband,  or  the  credit  therefor  was 
extended  to  him,  the  community  would  be 
liable,  and  there  wouia  be  no  right  of  con- 
tribution to  him  from  her  separate  estate. 
Ketterer  v.  Nelson,  supra ;  Smyley  v.  Reese, 
53  Ala.  89,  25  Am.  Rep.  598.  If,  however, 
the  expenses  were  incurred  on  the  ci-edit 
of  her  separate  estate,  such  estate  would  al- 
so be  primarily  liable  therefor,  and  payment 
could  be  enforced  against  it.  Schneider  v. 
Brier,  129  Wis.  446,  109  N.  W.  99,  6  L.  R. 
A.  (N.  S.)  917;  McClellan  v.  Pllson,  supra; 
Nashville  Trust  Co.  v.  Carr,  62  S.  W.  204. 

The  authorities  upon  the  question  of  the 
husband's  right  of  contribution  from  the 
wife's  separate  estate  for  her  funeral  ex- 
penses, in  the  event  he  pays  them,  are  not  In 
accord.  The  Supreme  Court  of  Massachu- 
setts, in  construing  a  statute  similar  to  ours, 
making  the  funeral  expenses  a  priority  claim 
against  the  estate,  held  that,  in  the  event  of 
a  payment  of  them  by  the  husband,  he'  Is 


entitled  to  recover  the  amount  so  paid  from 
her  separate  estate.  Constantlnldes  ▼. 
Walsh,  146  Mass.  281, 15  N.  E.  631,  4  Am.  St 
Hep.  311.  The  Supreme  Court  of  Iowa,  by 
a  divided  court  In  Skillman's  Estate,  146 
Iowa,  601,  125  N.  W.  348,  140  Am.  St  Rep. 
295,  in  reaching  the  same  conclusion  dted. 
Constantlnldes  v.  Wa}sh  with  approval.  In 
JNew  York,  the  necessary  and  proper  funeral 
expenses  are  allowed  as  a  ^rharge  upon  the 
estate  of  the  decedent  for  whose  estate  they 
were  incurred;  but  in  the  event  the  deced- 
ent be  a  married  woman,'  and  the  expenses 
be  paid  by  the  husband,  he  is  entitled  to 
reimbursement  from  her  personal  estate. 
McCue  V.  Garrey,  14  Hun    (N.  X.)  562. 

The  record  does  not  reveal  whether  the 
funeral  expenses  in  this  case  were  paid  by 
the  husband  or  whether  their  payment  was 
enforced  against  (he  wife's  separate  estate, 
and,  if  this  question  should  arise  upon  an- 
other trial,  the  principle  announced  herein 
should  be  applied  to  the  facts  as  may  be  de- 
veloped. If  it  should  develop  that  the  hus- 
band paid  the  expenses  and  reimbursed  blm- 
sdf  out  of  the  proceeds  of  the  sale,  this 
would  not  be  a  proper  charge  against  her 
separate  estate,  because  he  was  not  entitled 
to  contribution.  On  the  other  hand,  II  these 
items  were  paid  direct  to  the  holders  of  the 
claims  In  discharge  thereof,  the  same  would 
be  a  proper  charge,  because  her  estate  is  pi'i- 
marily  liable,  and  the  minor's  interest  should 
be  charged  \vith  one-half  of  the  amount  of 
such  expenses. 

Due  to  the  record  not  showing,  as  a  mat- 
ter of  law,  what  the  character  of  the  vari- 
ous items  of  the  indebtedness  was,  it  neces- 
sitates that  the  judgment  be  reversed  and  the 
cause  remanded  for  further  trial. 

We  recommend,  therefore,  that  the  judg- 
ments ol!  the  district  court  and  of  the  Court 
of  Civil  Appeals  be  reversed,  and  the  cause 
remanded  for  further  trial. 

CURKTON,  0.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  In  its 
opinion. 
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COOK  V.  STATE.     (No.  6383.) 

(Court  of  CrimiiMl  Appeals  of  Texas.    Not.  16, 
1921.    Behearing  Denied  Dec.  14^  1921.) 

1.  Homicide  iS:=32i 5 (4) —Decedent's  statement 
tliat  he  had  been  given  poison  held  not  a  mere 
opinion. 

Decedent's  statement  when  suffering,  cramp- 
ing, and  baring  couTulsions  that  what  defend- 
ant bad  given  him  was  poison  heltl  not  a  mere 
opinion. 

2.  Criminal  law  <@=»45l  (3)— Statement  of  de< 
fondant's  appearance  held  a  shorthand  ren- 
dering of  the  facts. 

Witness'  statement,  when  asked  with  refer- 
ence to  defendant's  conduct  and  appearance 
while  deceased,  her  husband,  was  suffering  and 
claiming  to  be  dying  from  poison,  that  she  did 
not  cry  or  take  on  or  anything,  is  admissible 
us  a  shorthand  rendering  of  the  facta,  and  not 
open  to  the  objection  of  being  an  opinion  and 
conclusion. 

3.  Witnesses  €=9287(4)— Testimony  on  redi- 
rect held  proper  to  remove  any  prejudice 
from  testimony  elicited  from  witnees  on 
cross-examination. 

Witness  for  the  state,  from  whom  it  was 
elicited  on  bis  cross-examination  that  after 
death  of  deceased,  his  brother,  he  got  $60  from 
the  government,  was  properly  permitted,  on 
redirect,  for  purpose  of  removing  any  em- 
barrassment or  prejudice  from  sach  testimony 
and  to  show  the  fairness  of  his  purpose  in  get- 
ting the  money,  to  state  that  be  paid  the  funer- 
al and  burial  expenses  of  deceased. 

4.  Homicide  $=3338(1)— Showing  expenses  of 
funeral  were  paid  by  deceased's  brother  not 
prejudicial  to  defendant,  deceased's  wife. 

It  was  not  prejudicial  to  defendant  in  a 
prosecution  for  killing  her  husband  to  show  that 
deceased's  brother  paid  his  funeral  and  burial 
expenses. 

5.  Criminal  law  <&=>850  —  That  another  than 
regular  officer  for  a  moment  had  charge  of 
jury  not  error. 

That  for  a  moment  the  sheriff  of  another 
county,  in  the  absence  of  the  regular  officer,  had 
charge  of  the  jury,  was  not  reversible  error;  it 
being  shown  that  he  neither  mingled  nor  talked 
with  them. 

6.  Criminal  law  «=9404(3)  —  Identifloation  of 
poison  bottle  held  sufficient  for  admission  of 
evidence. 

Testimony  that  a  bottle  found  near  deceas- 
ed's residence  was  exactly  like  that  in  which 
was  the  poison  sold  by  witness  to  defendant 
was  sufficient  identification  for  its  admission; 
any  lack  of  positiveness  in  identification  going 
to  weight,  and  not  to  admissibility,  of  evidence. 

7.  Criminal  law  $=»404(3)  —  Introduction  of 
bottle  claimed  to  have  contained  poison  ad- 
ministered not  objectionable. 

Introduction  of  bottle  claimed  to  have  con- 
tained poison  sold  to  defendant  and  adminis- 
tered to  deceased  is  not  objectionable,  within 
the  rule  sometimes  used  for  excluding  the 
bloody  clothing  of  deceased.  i 
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8.  Criminal  law  «=>l  144(12)— Inference  from 
bill  of  exceptions  that  witness  saw  neither 
defendant  nor  deceased  on  day  of  homicide. 

Bill  of  exceptions  complaining  of  admission 
of  testimony  that  witness  did  not  see  accused 
with  her  husband,  deceased,  in  town  on  the  day 
of  the  homicide,  not  showing  that  witness  saw 
either  of  them  then,  it  can  only  be  inferred  that 
he  saw  neither  of  them. 

9.  Criminal  law  «=9543( I)— Reproduction  of 
testimony  given  on  former  trial  permissible, 
witness  being  out  of  state. 

Testimony  given  on  a  former  trial  may  be 
reproduced;  witness  having  since  left  the 
state. 

10.  Homicide  <S=3>250  — Evidence  of  guilt  suffi- 
cient. 

Kvidence  of  defendant  having  murdered  her 
husband  by  administration  of  poison  held  suffi- 
cient to  support  conviction. 

On  Motion  (or  Rehearing. 

11.  Criminal  law  (gssi  169(6)  —  Any  error  In 
admission  of  bottle  harmless  in  view  of  sen- 
tence. 

Any  error  in  admission  of  bottle  claimed 
to  have  contained  the  poison  administered  is 
not  ground  for  reversal,  defendant  having  re- 
ceived the  lowest  punishment  for  murder,  and 
that  being  the  lowest  degree  of  homicide  where 
poison  is  used. 

Appeal  from  District  Court,  Fisher  Coun- 
ty; W.  R.  Chapman,  Judge. 

Alice  Cook  was  convicted  of  miarder,  and 
appeals.    Affirmed. 

J.  E.  Robinson,  of  Anson,  and  Stlnson, 
Coombes  &  Brooks,  of  Abilene,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMOBB,  J.  Appellant  was  convicted 
in  the  district  court  of  Fisher  county  of  mur- 
der, and  her  punishment  fixed  at  five  years 
in  the  penitentiary. 

[1]  By  her  bill  of  exceptions  No.  1  appel- 
lant complains  of  the  admission  of  the  testi- 
mony of  J.  I.  Cook,  said  complaint  being  as 
follows: 

"Well,  when  she  made  this  statement  that 
she  was  sorry  she  gave  him  this  and  would  nev- 
er give  him  anything  else,  he  looked  up  at  her 
and  said,  he  told  her,  'No,'  he  says,  'Alice,  you 
will  never  get  a  chance  to  give  me  anything 
else.'  He  says:  'You  have  given  me  poison.  I 
am  going  to  die.' " 

The  ground  of  objection  was  that  it  was  a 
conclusion  and  opinion  of  deceased  as  to 
wliat  appellant  bad  given  him.  We  do  not 
think  so.  Deceased  was  then  suffering, 
cramping,  and  having  convuhsions,  and  w« 
ilnd  no  valid  ground  for  holding  it  a  mere 
opinion  for  him  to  state  that  what  appellant 
hnd  given  him  was  poison. 

[2]  The  same  witness  was  asked  with  ref- 
erence to  the  conduct  of  appellant  while  de- 
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ceased  was  aufferlng  and  claiming  to  be  dy- 
ing f)-om  poison  the  following,  appearing  in 
bill  of  exceptions  No.  2: 

"Q.  Just  state  to  the  Jury  her  appearance  aa 
to  whether  or  not  she  was  crying  or  not  crying 
or  showed  any  signs  of  grief  at  all.  A.  She 
did  not. 

"Q.  Did  not  what?  A.  Did  not  cry  or  take 
on  or  anything." 

The  objection  to  this  also  was  that  It  call- 
ed for  an  opinion  and  conclusion.  In  Rogers 
V.  State,  65  Tex.  Or.  B.  105,  143  S.  W.  633, 
we  held  almost  identically  the  same  language 
to  be  admissible  as  a  shorthand  rendering  of 
the  facts.  A  similar  complaint  in  bill  of  ex- 
ceptions No.  3  will  not  be  further  discussed, 
and  also  the  same  matter  is  presented  in 
bill  No.  10. 

[3,4]  The  same  witness  was  allowed  to 
state  that  he  paid  the  funeral  and  burial  ex- 
penses of  deceased,  which  matter  is  com- 
plained of  in  bill  of  exceptions  No.  4.  As 
qualified,  the  bill  shows  that  on  cross-exami- 
nation appellant's  counsel  asked  the  witness 
if  he  did  not  get  money  from  the  government 
after  his  brother  had  died,  to  which  witness 
answered  that  be  did  so  get  |60.  Thereafter, 
on  redirect  examination,  said  witness  was 
permitted  to  testify  for  the  state  that  he 
paid  said  expenses  above  menticmed.  We 
think  it  prefer  to  permit  a  witness  who  may 
be  embarrassed  or  prejudiced  by  having  it 
shown  that  he  collected  or  received  money  of 
the  deceased  after  his  death  to  show  the  fair- 
ness of  his  purpose  in  getting  the  same,  and 
that  he  imid  it  out  for  the  benefit  of  the  de- 
ceased. We  fail  to  see  any  prejudice  possible 
to  the  cause  of  appellant  from  such  evidence. 
It  is  neither  unusual  not  unnatural  for  some 
.male  relative  of  one  who  has  died  to  act  in 
such  manner,  and  that  whoUy  without  re- 
fiection  upon  the  wife  or  daughter  or  other 
female  relative  of  deceased.  We  find  noth- 
ing in  Lewis  v.  State,  48  Tex.  Cr.  R.  149,  86 
S.  W.  1027,  or  Jones  v.  State,  52  Tex.  Cr.  R. 
206,  108  S.  W.  126,  dted  by  appeUant,  hold- 
ing contrary  to  our  views  as  here  expressed. 

[5]  By  her  fifth  bill  of  exceptions  appellant 
complains  that  an  unauthorized  person  had 
charge  of  and  was  with  the  Jury  after  they 
bad  been  Impaneled  and  while  the  trial  was 
proceeding.  The  facts  are  fully  stated  in  the 
bill  and  show  that  during  an  Intermission,  no 
Fisher  county  officer  being  present,  the  trial 
court  asked  the  sheriff  of  Kent  county,  who 
was  in  attendance  on  court  as  a  witness  for 
the  state,  but  was  not  called  to  testify,  if  he 
would  take  charge  of  the  Jury  in  their  retire- 
ment. Before  the  Jury  left  the  courtroom, 
however,  a  deputy  sheriff  of  Fisher  county 
appeared  and  took  charge  of  them,  both  he 
and  the  sheriff  of  Kent  county  going  with 
the  Jury  up  to  the  Jury  room.  Arriving  at 
the  door  of  said  room,  the  FishM*  county  dep- 
uty discovered  that  he  did  not  have  a  key 
with  which  to  unlock  the  door  of  said  Jury 


room  and  left  the  Jury  standing  there,  and 
also  left  the  sheriff  of  Kent  county,  and 
went  downstairs,  got  the  key,  returned,  and 
unlocked  the  door.  It  is  Aown  that  the  sher- 
iff of  Kent  county  was  not  left  alone  with 
the  Jury  exceeding  one  minute,  and  It  Is  fur- 
ther made  to  appear  that  he  neither  mingled 
with  them  nor  talked  with  them  during  that 
time.  Under  these  facts  we  think  any  pre- 
sumption of  injury  to  the  accused  entirely 
negatived,  and  that  the  bill  shows  no  revers- 
ible error. 

[1,7]  The  witness  who  sold  a  bottle  of 
strydinine  to  appellant  was  permitted  to  tes- 
tify that  a  bottle  shown  to  her,  and  which 
had  been  found  in  the  mouth  of  a  prairie  dog 
hole  near  the  place  where  deceased  lived, 
was  exactly  like  the  bottle  in  which  was  the 
strychnine  sold  by  her  to  appellant  There- 
upon said  bottle  was  offered  in  evidence  by 
the  state.  Objection  was  made  to  It  on  the 
ground  that  it  was  not  identified,  and  that  It 
was  prejudicial,  etc.  The  fact  that  a  wit- 
ness cannot  be  positive  In  his  identification 
goes  to  the  weight,  and  not  to  the  admissl- 
blllty  of  the  evidence.  Tate  v.  Stat*,  35  Tex. 
Cr.  R.  234,  33  S.  W.  121 ;  Coffman  v.  State, 
51  Tex.  Cr.  R.  488,  103  S.  W.  1128;  Buzan  v. 
State,  59  Tex.  Cr.  R.  213, 128  S.  W.  388.  We 
see  nothing  in  the  introduction  of  a  bottle 
containing  poison  which  can  be  held  to  be 
objectionable  by  invoking  the  rule  which  in 
some  cases  has  been  used  to  exclude  the 
bloody  clothing  of  a  deceased  or  tlie  weapon 
with  which  the  homicide  was  committed. 

[t]  Bill  of  exceptions  No.  8  complains  of 
the  fact  that  witness  Tucker,  who  lived  at 
the  town  of  Girard  on  the  day  of  the  homi- 
cide, was  i)ermitted  to  say  that  be  did  not 
see  the  accused  with  her  husband  at  Girard 
on  said  day.  This  bill  does  not  show  that 
the  witness  Tucker  saw  either  one  of  said 
parties  on  said  day,  and  we  can  only  infer 
therefrom  that  he  saw  neither  of  them.  No 
error  appears. 

[9]  By  a  lengthy  bill  of  Exceptions  setting 
out  the  whole  tesdmony  of  the  witness  com- 
plaint was  made  of  the  reproduction  of  the 
testimony  of  Mrs.  Maud  Cook,  a  witness  who 
had  testified  in  person  at  a  former  trial  of 
this  case.  It  was  shown  by  evidence  that 
Mrs.  Cook  had  since  removed  to  the  state  of 
Oklahoma  and  was  making  it  her  i)ermanent 
home,  and  that  she  was  not  present.  The 
court  stenographer  who  took  down  her  tes- 
timony at  the  former  trial  testified,  as  a 
predicate,  that  he  took  her  testimony  cor- 
rectly, and  that  he  wrote  out  his  notes  cor- 
rectly, and  that  the  transcript  of  such  evi- 
dence, which  was  read  to  the  Jury,  was  a 
correct  copy  of  said  notes.  These  matters 
have  been  often  before  this  court  and  settled 
contrary  to  appellant's  contention.  The  tes- 
timony of  a  witness  may  be  reproduced  who 
had  omfronted  the  defendant  in  a  court  ot 
competent  Jurisdiction  and  bad  been  exam- 
ined and  cross-examined  or  opportunity  giv- 
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en  therefor,  wbo  has  since  died  or  removed 
beyond  the  Jurisdiction  of  the  court. 

[10]  In  a  vlgorouB  motion  for  new  trial 
the  sufficiency  of  the  evidence  was  assailed. 
We  have  given  this  matter  careful  attention, 
and  regret  our  inability  to  agree  with  coun- 
sel in  their  earnest  contention  in  this  regard. 
While  the  evidence  showing  motive  is  very 
slight,  we  have  often  held  it  not  neces- 
sary to  Show  motive  in  a  murder  case.  That 
deceased  came  to  his  death  from  strychnine 
poison  was  unquestioned.  That  appellant 
bought  a  bottle  containing  strychnine  a  tew 
days  before  his  death  was  equally  unque»- 
tloned.  She  and  her  husband  were  occupy- 
ing a  dogont  or  storm  cellar  as  their  abode, 
the  door  of  which  was  but  a  short  distance 
from  a  house  occupied  by  the  family  of  a 
brother  of  deceased.  According  to  the 
state's  testimony,  on  the  evening  or  night  of 
said  occurrence,  after  appellant  and  deceas- 
ed had  retired  to  their  home,  appellaut  came 
back  to  the  house  and  reported  that  deceased 
was  ill  and  sufCering  with  cramps.  Ira  Ck>ok, 
the  brother,  and  his  wife  weut  at  once  and 
found  deceased  stooping  over,  holding  blxQ- 
seU,  and  apparently  sufFerlng.  Ira  asked 
him  what  was  the  matter,  and  he  said  that 
appellant  gave  him  poison,  stating  that  she 
begged  and  begged  him  to  take  It,  and  he  did 
it  to  please  her.  Several  witnesses  for  the 
state  testified  to  the  conduct  of  appellant 
from  that  time  until  the  death  of  her  hus- 
band and  afterward,  and  all  seem  to  agree 
that  she  gave  no  evidence  of  emotion;  did 
not  cry  or  seem  to  be  affected  in  any  way. 
Ira  Ckrak  stated  that  while  they  were  trying 
to  do  something  for  deceased  be  asked  ap- 
pellant to  run  to  a  neighbor's  and  get  some 
alum,  but  that  she  went  away  in  a  walk.  A 
young  lady  who  wa:s  at  the  home  of  said 
neighbor  testified  that  when  appellant  came 
for  the  alum  they  gave  her  a  small  quan- 
tity and  she  started  back;  that  witness 
found  some  more  and  started  running  aftei- 
appellant,  overtook  her,  and  was  going  to 
continue  rapidly,  but'  appellant  told  her  it 
was  no  need  to  run;  she  might  make  herself 
sick ;  there  was  no  need  to  get  scared  in  a 
case  of  that  kind.  On  the  second  day  after 
the  death  of  deceased  a  bottle  containing 
strychnine  was  found  in  the  mouth  of  a 
prairie  dog  hole  near  the  residence.  The 
track  of  a  woman's  shoe  was  found  in  the 
soft  earth  near  the  mouth  of  said  dog  bole, 
and  one  of  appellant's  shoes  was  fitted  into 
the  track  in  the  presence  of  witnesses.  It 
was  further  shown  by  the  woman  who  sold 
appellant  the  strychnine  that  she  asked  her 
what  she  was  going  to  do  vflth  It,  and  ap- 
pellant said  she  was  buying  it  for  a  man 
who  came  out  to  the  road  as  she  was  com- 
ing to  town  and  asked  her  to  get  it  for  him. 
and  that  she  was  buying  it  for  him  and  did 
not  know  what  he  wanted  with  it.  Appel- 
lant testified  that  she  did  not  tell  this  to 
said  woman,  but  that  she  bought  the  strych- 


nine for  her  husband  and  gave  it  to  him. 
She  said  she  had  some  quinine  in  a  paper  in 
her  trunk,  and  that  on  the  day  before  her 
husband  died  she  got  some  capsules,  and  he 
and  she  together  filled  four  of  them  with 
said  quinine,  and  that  on  the  night  he  died 
she  took  a  capsule  herself,  and,  as  there  was 
but  one  left,  she  gave  it  to  her  husband,  but 
did  not  know  whether  he  took  it  or  not  She 
said  she  had  not  seen  the  strychnine  bottle 
since  she  had  bought  it  'and  brought  it  home 
and  gave  it  to  her  husband.  No  complaint 
seems  to  be  made  by  any  exception  to  the 
charge  of  the  court,  and  upon  the  issues  of 
law  and  of  fact  fairly  submitted  the  Jury 
found  appellant  guilty  and  have  seen  fit  to 
assess  her  punishment  at  the  lowest  term  of 
years  allowed  by  law.  We  cannot  convince 
ourselves  that  their  verdict  is  unsupported 
by  the  testimony. 

Finding  no  error  in  the  record,  the  Judg- 
ment will  be  affirmed. 

On  Motion  for  Behearing. 

[11]  But  two  reasons  are  advanced  for  the 
granting  of  a'  rehearing.  One  relates  to  the 
admission  in  evidence  of  a  bottle  of  strych- 
nine similar  to  the  one  In  which  was  strych- 
nine purchased  by  appellant  a  very  short 
time  prior  to  the  death  of  her  husband.  We 
cannot  bring  ourselves  to  believe  that  ma- 
terial error,  if  any,  was  committed  in  admit- 
ting in  evidence  this  bottle.  The  finding  of 
said  bottle  in  the  unusual  place  where  same 
was  discovered,  shortly  after  the  alleged  poi- 
soning and  near  the  home  of  appellant  where 
the  poison  was  taken,  would  have  crimina- 
tive force.  While  the  bottle  itself  was  not 
that  which  killed,  it  was  the  container  of  the 
deadly  agent  and  would  be  apparently  ad- 
missible for  as  many  reasons  as  would  the 
pistol,  in  a  proper  case,  with  which  deceas- 
ed was  shot.  Sanchez  v.  State,  67  Tex.  Cr. 
B.  453,  149  S.  W.  124;  OolUns  v.  State,  77 
Tex.  Cr.  B.  158,  178  S.  W.  345;  McBrayer  v. 
State,  34  S.  W.  114;  Jackson  v.  State,  48 
Tex.  Or.  B.  660,  90  8.  W.  34.  See,  also, 
Canon  v.  State,  69  Tex.  Cr.  B.  398,  128  S.  W. 
141.  Appellant  received  the  lowest  punish- 
ment for  the  crime  of  murder.  It  being  al- 
leged that  the  murder  was  committed  by  poi- 
soning, she  could  have  been  convicted  of  no 
lower  degree  of  homicide.  We  have  held  in 
a  case  where  the  accused  received  the  low- 
est penalty  that  the  exhibition  In  evidence 
even  of  the  bloody  garments  of  the  deceased 
was  not  such  error  as  would  call  for  a  re- 
versal. Long  V.  State,  48  Tex.  Or.  B.  179,  88 
S.  W.  203. 

We  have  again  reviewed  the  record  in  the 
light  of  the  other  complaint  made  by  appel- 
lant, which  is  that  the  sheriff  of  a  county 
other  than  that  of  the  prosecution  was  asked 
to  talie  charge  of  the  Jury  for  a  short  time. 
The  exhaustive  brief  in  support  of  the  mo- 
tion cites  many  authorities  which  discuss  the 
question  of  Improper  communication  with  a 
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Jury  and  the  policy  of  the  courts  to  decline 
to  speculate  as  to  the  effect  of  such  com- 
mimlcation  where  the  proof  shows  same  to 
have  taken  place.  We  cannot  see  the  rele- 
vancy of  such  authorities  to  the  question  in- 
volved. There  was  no  communication  be- 
tween said  sheriff  and  the  Jury  during  the 
short  time  be  was  in  charge  of  them.  The 
fact  of  communication  was  wholly  nega- 
tived. We  regret  our  inability  to  agree  with 
the  contentions,  and  the  motion  most  be 
overruled. 
The  motion  -for  rehearing  is  denied. 


BOBO  V.  STATE.     (No.  65M.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  7, 
1921.) 

1.  Criminal  law  «=>949(2)— Swearing  to  mo- 
tion for  new  trial  for  newly  discovered  evi- 
dence necessary. 

A  motion  for  new  trial,  when  on  the  ground 
of  newly  discovered  evidence,  is  insuffident,  if 
not  sworn  to  by  accused  or  his  counsel,  under 
Vernon's  Ann.  Code  Cr.  Proc.  1916,  art.  840. 

2.  Husband  and  wif*  «s>302— Convietlon  for 
neglecting  to  provide  authorized,  though 
there  bo  no  desertion. 

Under  Vernon's  Ann.  Pen.  Code  1916,  art. 
040a,  read  in  connection,  with  article  640c,  it 
Ik  not  only  an  offense  for  a  husband  to  willfully 
or  without  justification  desert  his  wife,  who 
i.s  in  destitute  or  necessitous  circumstances, 
but  likewise  an  offense  to  so  neglect  or  refuse 
to  provide  for  her  support  and  maintenance, 
when  she  is  in  such  circumstances. 

3.  Husband  and  wife  <3=3305— For  offense  of 
failure  to  support,  husband  must  be  able  to 
support. 

For  guilt,  under  Vernon's  Ann.  Pen.  Code 
1916,  art.  640a,  of  failure  to  support  a  wife,  the 
liusband  must  be  able  to  support  and  provide, 
and  inability  from  sickness  or  poverty  is  an  ex- 
cuse. 

Appeal  from  Wichita  County  Court;  Guy 
Itogers,  Judge. 

J.  O.  Bobo  was  convicted  of  wife  deser- 
tion, and  appeal.^.    Reversed  and  remanded. 

Heyser,  Hicks.  Wilson  &  Williams,  and  H. 
n.  Bishop,  all  of  Wichita  Falls,  for  appel- 
lant. 

R.  G.  Storey,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Conviction  Is  for  wife  de- 
■sertlon.  Penalty,  $50  fine  and  30  days  in 
Jail. 

[1]  New  trial  was  applied  for  on  the 
ground,  among  others,  of  newly  discovered 
evidence.  The  affidavit  of  the  wife  is  attach- 
ed, settinR  out  what  is  claimed  to  be  the  evi- 
dence coming  to  appellant's  knowledge  since 
the  trial ;  but  the  motion  for  new  trial,  as 


it  appears  In  the  record,  is  not  sworn  to 
either  by  counsel  or  accused.  A  motion  for 
new  trial,  not  so  sworn  to,  when  the  ground 
stated  is  newly  discovered  evidence,  is  en- 
tirely InsufDcient  For  authorities,  see  notes 
7  and  9,  under  article  840,  Vernon's  C.  C.  P. 

[2]  The  Information  charged  both  willful 
desertion  and  failure  to  provide  for  the  sup- 
port and  maintenance  of  the  wife,  who  was 
alleged  to  have  been  In  necessitous  and  desti- 
tute circumstances.  Both  were  submitted  to 
the  jury,  and  a  general  verdict  returned. 
The  case  was  tried  by  counsel  for  accused 
on  the  theory  that  desertion  was  a  necessary 
element  of  the  offense,  without  which  do 
criminal  liability  attaclied,  even  though  neg- 
lect and  refusal  to  provide  for  support  and 
maintenance  was  shown.  Many  special 
charges  were  requested,  embracing  this  theo- 
ry, and  exceptions  properly  reserved,  when 
refused.  This  question  was  decided  adverse- 
ly to  such  contention  in  No.  6404,  O'Brien  v. 
State,  234  S.  W.  668,  opinion  delivered  No- 
vember 16,  1921,  not  yet  [officially]  reported 
In  which  we  held  that  a  husband  would  be 
guilty  under  article  640a,  Vernon's  P.  C, 
who  willfully  or  without  justification  de- 
serted his  wife  who  was  in  destitute  or  ne- 
cessitous circumstances,  and  one  would  like- 
wise be  guilty  who  willfully  or  without  Jus- 
tification neglected  or  refused  to  provide  for 
her  support  and  maintenance  when  she  was  in 
destitute  or  necessitous  circumstances.  Ar- 
ticle 640c,  read  in  connection  with  article 
640a,  confirms  us  in  the  corroctnees  of  that 
conclusion.  No  error  was  committed  by  the 
court  in  declining  to  give  the  special  charges. 

A  special  charge  refused  was  substantially 
to  the  effect  that.  If  the  failure  to  support 
was  because  of  illness  or  poverty  on  ac- 
cused's part,  he  should  be  acquitted.  This 
charge  should  have  been  given.  To  our 
minds  the  evidence  raised  the  issue.  If  ap- 
pellant was  pby.slcally  unable  to  work,  and 
provide  for  his  wife,  there  would  be  an  ab- 
sence of  willfulness  and  the  presence  of  jus- 
tification, although  his  physical  ailment  may 
have  been  brought  about  by  some  other  lapse 
of  conjugal  duty.  Ukewlse,  If  poverty  over- 
takes one,  it  is  a  misfortune,'  but  not  a  crime. 
In  O'Brien's  Ca.se.  supra.  It  is  said: 

"If  the  evidence  should  disclose  a  state  of 
facts  where  the  husband  may  not  have  actually 
deserted  his  wife,  but  continued  to  live  with 
her,  and  yet  willfully  or  without  justification 
neglected  or  refused  to  provide  for  her  sup- 
port and  maintenance,  when  she  was  in  desti- 
tute and  nt-cpssitons  circumstance.*),  he  betftsr 
ahle  to  sn  support  and  provide  for  her,  we  can 
Rcc  no  reason  why.  under  the  law,  he  might  not 
be  guilty  of  an  offense." 

[3]  By  the  same  reasoning,  then,  it  would 
seem  plain,  if  he  is  not  able  to  support  and 
provide,  there  would  be  no  offense.     Irving 
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V.  state,  73  Vex.  Cr.  B.  615, 166  S,  W,  1160; 
Reld  T.  State,  229  S.  W.  324. 

For  tbe  error  pointed  out,  the  Judgment 
of  tbe  trial  court  Is  reversed,  and  the  cause 
remanded. 


BELL  V.  STATE.     (No.  6528.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  7, 
1921.) 

Perjury  €=>25(2)— Indictment  held  insufflcient 
for  falling  to  aver  that  false  statement  was 
material. 

An  indictment  for  perjury,  that  failed  to 
aver  that  the  alleged  false  statement  was  ma- 
terial to  the  matter  under  inveetigation,  was 
insufficient. 

Appeal  from  District  Court,  Oomancbe 
County ;  J.  R.  McGleOan,  Judge. 

Earl  Bell  was  convicted  of  perjury,  and 
he  appeals.  Reversed,  and  prosecution  dis- 
missed. 

Hampton,  Harris  &  Hampton,  of  De  Leon, 
for  appellant 

&.  ii.  Storey,  Aast.  Atty.  Oen.,  for  the 
State. 

HAWKINS,  J.  Conviction  Is  for  perjury. 
Penalty,  two  years  in  penitentiary. 

Motion  to  quash  the  Indictment  was  made 
for  the  reason,  among  others,  that  there  was 
a, failure  to  aver  that  the  alleged  false  state- 
ment was  material  to  the  matter  under  in- 
vestigation. The  indictment  reveals  the  Just- 
ness of  the  criticism,  and  the  Assistant  At- 
torney General  confesses  error,  under  author- 
ity of  Bell  V.  State,  75  Tex.  Cr.  R.  401,  171 
ij.  W.  239 :  Scott  V.  SUte,  75  Tex.  Cr.  R.  390, 
171  S.  W.  243;  Adamson  t.  State  (No.  64:^5) 
234  S.  W.  532,  opinion  delivered  November 
2,  1921,  not  yet  [officially]  reported;  High- 
shaw  v.  State,  234  S.  W.  220,  opinion  de- 
livered October  26,  1921,  not  yet  [officially] 
reported. 

Judgment  of  the  trial  court  Is  reversed, 
and  prosecution  ordered  dismissed  under  tht, 
present  Indictment. 


PHILLIPS  V.  STATE.     (No.  6559.) 

(Court  of  Criminal  Appeal  of  Texas.     Dec. 
14,   1921.) 

Criminal  law  «=>(  094— Conviction  affirmed.  In 
absence  of  statement  of  facts,  bill  of  excep- 
tions, and  error  In  record.  . 
There  being  no  statement  of  facts  or  bill 
of  exceptions,  without  which  none  of  the  mat- 
ters assigned  as  error  in  the  motion  for  new 
trial  can  be  considered,  and  no  error  appearing 
on  the  face  of  the  record,  conviction  will  be 
affirmed. 


Appeal  from  District  Court,  Brown  Coun- 
ty ;  J.  O.  Woodward,  Judge. 

Roy  Phillips  was  convicted  of  forgery,  and 
appeals.    Affirmed. 

R.  G.  Storey,  Asst  Atty.  Gen.,  for  the  State. 

HAWKINS,  J.  Conviction  is  for  forgery, 
with  a  penalty  of  two  years  in  the  peniten- 
tiary assessed. 

The  record  Is  before  us  without  statement 
of  facts  or  bills  of  exceptions.  The  motion 
for  a  new  trial  assigns  certain  matters  as 
errors,  none  of  which  can  be  considered,  in 
the  absence  of  a  statement  of  facts  or  bills 
of  exceptions. 

We -discover  nothing  from  the  face  of  the 
record  which  would  call  for  a  reversal,  and 
the  Judgment  of  the  trial  court  is  affirmed. 


Ex  parte  BATES.     (No.  6737.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  14, 
1921.) 

1.  Bail  9=>40— Provision  allowing  ball,  ex- 
cept for  capital  offeates,  when  proof  "evi- 
dent," constrned. 

Under  Const  art  1,  (  11,  providing  that 
all  prisoners  are  bailable,  unless  for  capital 
offenses,  when  the  proof  is  evident,  the  word 
"evident"  means  that  it  must  be  plain  that 
an  offense  had  been  committed,  and  not  only 
that  accused  is  guilty,  but  that  the  jury  will, 
if  they  enforce  the  law,  assess  capital  pun- 
ishment such  conclusion  to  be  reached  by  the 
well-guarded  and  dispassionate  judgment  of- 
the  court  or  judge  passing  on  the  question. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Evi- 
dent] 

2.  Ball  «=s>49— Ball  held  Improperly  denied 
in  homicide  case. 

Where  accused  was  charged  with  the  death 
of  his  wife,  whose  body  was  found  in  a  burn- 
ing building,  evidence  held  not  of  such  a  na- 
ture as  to  warrant  a  refusal  of  bail,  under 
Const,   art  1,  f  11. 

Appeal  from  District  Court,  Nacogdoches 
County;   L.  D.  Guinn,  Judge. 

Proceeding  by  George  Bates  to  be  let  to 
bail,  pending  a  homicide  charge.  Judgment 
refusing  bail  reversed,  and  bail  granted. 

V.  E.  Middlebroolt  and  S.  M.  Adams,  both 
of  Nacogdoches,  for  appellant 
R.  6.  Storey,  Asst  Atty.  Gen.,  for  the  state. 

HAWKINS,  J.  On  Sunday  night,  Novem- 
ber 20,  1921,  appellant  and  his  wife  lived  in 
a  small  box  house  In  Nacogdoches  county. 
About  8  or  8 :30  o'clock  a  fire  .was  discovered 
by  some  neighbors,  who  had  to  go  at>out  a 
mile  from  their  place  to  the  scene  of  the  fire, 
and  when  they  reached  the  house  It  was 
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about  consumed  and  portions  of  It  had  already 
fallen  in.  When  within  150  or  200  yards 
of  the  place  they  discoTered  appellant  In  the 
yard,  first  having  heard  him  hollering  or 
making  some  noise.  Upon  approaching  the 
place  closer,  they  found  him  entirely  nude, 
but  having  an  undershirt  in  his  band.  He 
seemed  to  be  walking  about  the  yard  at  that 
time.  Upon  remark  being  made  to  him  by 
one  of  the  neighbors  about  the  house  burning, 
he  said  his  wife  was  burning  also.  He  told 
these  witnesses  that,  when  he  waked  up,  por- 
tions of  the  house  were  falling  upon  him,  and 
be  called  his  wife,  and  they  started  out  of 
the  house  together,  but  some  portion  of  the 
bouse  fell  on  him  and  separated  them^  and 
that  she  did  not  get  out  of  the  house.  Ap- 
pellant was  found  to  have  been  burned  across 
the  back  of  the  neck  and  across  each  ear, 
and  bis  hair  singed  nearly  to  the  crown,  and 
also  a  large  blister  on  one  hip.  After  provid- 
ing him  with  some  clothes,  suggestion  was 
made  that  they  had  better  start  bis  car  and 
take  him  to  some  neighbor's  house,  where- 
upon appellant  told  them  his  car  was  locked, 
and  the  key  in  bla  pants  pocket,  which  had 
buraed  np  in  the  house.  After  the'house  was 
nearly  burned,  the  body  of  appellant's  wife 
was  discovered,  and  water  tlirown  on  that 
portion  of  th^  fire,  and  «ctingulsbed  sufQ- 
ciently  to  permit  them  to  get  some  boards 
under  the  mattresses  on  which  the  body  was 
lying  and  pull  them  out  of  the  fire.  Her  lega 
were  burned  off  above  the  knees,  and  her 
arms  above  her  elbows ;  one  side  of  the  skull 
was  burned,  and  exposed  the  brain,  and  al- 
so the  front  part  of  the  body,  exposing  the 
entrails,  lungs,  and  heart 

On  Sunday  afternoon  l>efore  the  fire  ap- 
pellant bad  borrowed  a  shotgun  from  a  neigh- 
bor for  the  purpose,  as  explained  by  him,  of 
killing  some  cats.  One  neighbor  testified  to 
having  heard  two  gun  shots  on  the  night  of 
the  fire,  and  prior  to  its  discovery.  Metal  por- 
tions of  the  gun  were  discovered  after  the  flre, 
and  the  sheriff  testified  that  the  brass  ends  of 
the  cartridges  showed,  from  the  plunger 
marks  to  have  been  fired.  Evidence  was  also 
introduced  of  some  tracks  of  some  one  In  his 
sock  feet  going  to  a  fence,  where  they  had 
crossed  tl»e  fence  and  returned,  having  re- 
crossed  the  fence  at  another  place.  No  con- 
nection seems  to  have  been  shown,  so  far  as 
we  can  judge  from  the  record,  between  appel- 
lant and  these  footprints. 

Evidence  was  also  introduced  to  the  effect 
that  appellant  and  his  wife  did  not  get  along 
well,  he  apparently  being  Jealous  of  her,  and 
that  some  acts  of  violence  towards  her  had 
occurred  a  short  time  before  the  fire.  De- 
ceased's body  seems  to  have  been  taken  from 
the  house  at  about  the  place  where  the  bed 
was  setting,  and  was  apparently  on  two  or 
three  mattresses;  the  portion  of  the  mattress- 
es under  the  body  not  being  burned.     De- 


ceased's body  was  rcnioved  on  the  night  of 
the  fire.  On  Monday  or  Tuesday  after  this, 
some  parties,  in  examining  the  bed,  found 
between  two  mattresses,  and  under  the  siiot 
where  deceased's  body  was  lying,  a  pair  of 
pants,  which  they  said  were  bloodstained, 
in  one  pocket  of  which  was  found  an  automo- 
bile key,  presumably  belonging  to  appellant. 

At  the  instance  of  the  state,  doctors  were 
requested  to  examine  the  body,  to  ascertain, 
if  possible,  whether  any  violence  had  been  in- 
flicted upon  it.  The  testimony  of  the  physi- 
cians is  to  the  effect  that  the  portion  of  the 
skull  which  was  gone  appeared  to  have  been 
burned  away,  and  a  portion  of  the  brain 
destroyed  by  flre.  The  portion  of  the  brain 
remaining  was  esatnined  critically  by  them, 
for  the  purpose  of  ascertaining  if  any  for- 
eign substance,  such  as  sbot,  could  be  found, 
but  without  success.  They  found  no  evidence 
of  fracture  of  the  skull  In  any  way.  A 
portion  of  one  lung  was  burned  away,  but 
the  remaining  portion  of  that  lung  and  th- 
other  one  seemed  to  be  Intact,  and  showed 
no  evidence  of  violence.  The  heart  was  in 
the  same  condition,  and  no  evidence  of  ex- 
ternal violence  was  found  In  the  intestines 
remaining.  No  blood  was  found  In  the  cavi- 
ty. We  make  no  comment  upon  the  testimo- 
ny. We  do  not  believe,  under  the  well-es- 
tablished rules  rdative  to  ball,  that  the 
proof  meets  the  requirements  of  the  law 
which  would  warrant  us  in  upholding  the 
order  of  the  trial  Judge  in  denying  bail  in 
this  case. 

[1 , 2]  "All  prisoners  shall  be  bailable  by 
sufSdent  sureties,  unless  for  capital  offenses, 
whein  the  proof  is  evident."  Article  1,  sec- 
tion 11,  State  Constitution.  In  Ex  parte 
Boyett,  19  Tex.  App.  45,  the  word  "evidaif 
has  been  defined  as  "plain,  clear,  obvious." 
Mr.  Branch  substantially  states  the  rule  that 
all  prisoners  shall  be  bailable,  except  when 
the  proof  is  evident  that,  not  only  accused  is 
guilty,  but  that  the  Jury  will.  If  they  enforce 
the  law,  assess  capital  punishment,  this  con- 
clusion to  be  reached  by  the  well-guarded 
and  dispassionate  Judgment  of  the  court  or 
Judge  passing  upon  the  question.  It  may  be 
added  that  it  must  also  be  evident  that  de- 
ceased came  to  her  death  at  the  hands  of 
accused.  In  other  words,  it  must  be  evident 
that  an  offense  has  been  committed.  See 
Ex  parte  Smith,  23  Tex.  App.  126,  6  S.  W. 
99;  Ex  parte  Russell,  71  Tex.  Or.  R.  377,  100 
S.  W.  75;  Ex  parte  HIU,  83  Tex.  Or.  R.  146. 
201  S.  W.  996.  Tested  by  the  rules  above  re- 
ferred to,  we  do  not  believe  the  trial  court 
was  authorized  to  hold  appellant  without  balL 

The  Judgment  Vefusing  bail  will  therefore 
;be  reversed,  and  appellant  granted  ball  in 
the  sum  of  $5,000,  upon  the  execution  of 
which,  with  sufficient  sureties,  he  shall  be 
I  discharged,  pending  the  trial  of  this  case  on 
i  its  merits. 
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FLIX  V.  STATE.     (No.  6497.) 

(Court  of  Criminal   Appeals  of  Texas 
30,  1921.) 

1.  Homicide  $=9268,  310(2)— Instruetlon  u  to 
aggravated  assault  held  not  erroneous;  pick 
not  per  se  a  deadly  weapon. 

In  a  prosecution  for  murder,  where  it  ap- 
peared that  defendant  and  his  brother  became 
engaged  id  an  altercation  with  deceased  where- 
in deceased  was  Icilled,  it  appearing  that  de- 
fendant's weapon  was  a  picli,  while  the  brother 
used  a  crowbar,  an  instruction  that  if  defend- 
ant struck  and  idlled  deceased  not  in  defense 
of  himself  or  his  brother,  and  the  weapon  was 
not  a  deadly  weapon,  his  offense  would  be  an 
aggravated  assault  merely  held  proper;  the 
pick  not  being  per  se  a  deadly  weapon  and  in- 
tention to  use  it  to  effect  death  being  a  ques- 
tion  of  fact  under  Pen.  Code  1911,  art.  1147. 

2.  Homicide  «=»3I0(2)— Rofutal  of  instructioa 
as  to  aggravated  assault  held  reversible  er- 
ror. 

In  a  prosecution  for  murder,  where  it  ap- 
peared that  defendant  and  his  brother  became 
engaged  in  an  altercation  with  deceased,  in  the 
course  of  which  deceased  was  killed,  it  appear- 
ing that  defendant's  weapon  was  a  pick  while 
the  brother  used  a  crowbar,  it  was  error  to  re- 
fuse a  special  instruction  that,  if  the  brother  in- 
strilcing  deceased  with  his  weapon  did  not  in- 
tend to  lull  deceased,  defendant's  guilt  would 
not  be  more  than  aggravated  assault;  it  ap- 
pearing that  death  was  caused  by  blows  struck 
by  the  brother  with  the  crowbar. 

Appeal  from  District  Court,  Fort  Bend 
Ck>unty ;  M.  S.  Munson,  Judge. 

Andrew  Fllx  was  couTicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

Edward  Risinger,  of  Richmond,  and  C  H. 
Chernosky,  of  Rosenberg,  for  appellant 

R.  G.  Storey,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  The  judgment  condemns 
thie  appellant,  Andrew  Flix,  to  conQnement  in 
the  penitentiary  for  a  period  of  35  years  for 
the  murder  of  R.  0.  Pool. 

Appellant  and  his  brother,  James  Fllx, 
were  employees  of  the  owners  of  an  add 
plant.  James,  it  appears,  was  working  on 
the  inside  of  the  plant  under  the  superrision 
of  the  deceased.  Pool.  Appellant  was  driv- 
ing a  team  on  the  outside.  Appellant  is  about 
19  years  of  age,  and  his  brother,  James, 
about  16  years.  James  was  discharged  by 
Pool,  who  failed  or  refused  to  issue  a  "time 
check"  upon  which  he  could  collect  his  pay. 
James  reported  the  facts  to  the  appellant, 
and  requested  that  he  obtain  his  "time  check" 
from  Pool.  Together  they  went  to  Pool  for 
that  purpose. 

From  appellant's  testimony.  It  appears  that 
Pool  ordered  them  out  of  the  building,  at 
the  same  time  picking  up  a  piece  of  iron  or 
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lead  pipe  in  a  threatening  manner ;  that  both 
be  and  his  brother  ran;  James  seizing  a 
crowbar  and  the  appellant  a  pick.  James 
was  bit  by  the  deceased  upon  the  arm 
with  a  pipe  and  knocked  down,  and  was 
struggling  to  release  himself  when  the  ap- 
pellant shoved  his  pick  into  the  breast  or 
stomach  of  the  deceased.  Then  be  and  his 
brother  dropped  their  weapons  and  fled  from 
the  building,  pursued  by  the  deceased  and 
other  workers  therein,  some  of  whom  threw 
missiles,  striking  the  appellant. 

The  state  introduced  the  eyewitnesses 
Stafford  and  Johnson  and  a  Mexican  named 
Arila,  who  also  testified  apparently  at  the 
instance  of  the  statei 

Stafford's  testimony  Is  to  the  effect  that  ap- 
pellant and  his  brother  assaulted  the  deceas- 
ed unaware.  James  hit  him  with  an  iroii 
bar,  and  appellant  striking  him  with  a  pick, 
the  deceased  at  the  time  having  no  weapon  In 
his  band  and  making  no  dem(mstratlon. 

From  Johnson's  testimony  it  appears  that 
preceding  the  assault  appellant  and  his 
brother  and  Pool  were  engaged  in  a  contro- 
versy concerning  the  money  due  James  (or 
Ills  work;  that  the  controversy  lasted  only 
a  few  moments,  when  James  struck  the  de- 
ceased upon  the  head  with  a  crowbar,  and 
apipellant  struck  him  in  the  stomach  with  the 
pick.  At  the  time  the  blows  were  struck 
Pool  was  facing  the  appellant  and  his  broth- 
er, and  had  in  his  hand  a  scantling  2  Inches 
thick,  4  Inches  wide,  and  4  or  5  feet  long. 
This  scantling  was  picked  up  by  the  deceas- 
ed when  he  observed  that  appellant  and  his 
brother  were  arming  themselves  with  a  croW- 
bar  and  pick.  After  the  blows  were  struck,' 
appellant  and  his  brother  fled,  Pool  pursuing 
them.  The  witness  also  pursued  them  and 
threw  missiles  at  them,  and  Pool  fell,  face 
downward. 

Avlla  testified  that  James  was  discharged 
for  disobedience,  and  left  after  asking  i^or 
his  money.  In  a  short  time  he  returned  In 
company  with  the  appellant.  James  picked 
up  a  crowbar,  appellant  a  pick,  and  Pool  a 
piece  of  pipe.  The  witness  could  not  say 
which  acted  first  They  clashed,  and  the  pdpe 
and  the  crowbar  struck  together,  the  pipe 
bending;  that  James  hit  Pool  on  the  head 
with  the  crowbar;  that  he  did  not  fall,  but 
pursued  the  appellant  and  bis  brother,  and 
later  fell  on  his  back. 

The  doctor  arrived  a  few  moments  before 
the  death  of  the  deceased.  There  was  a  con- 
tuse or  lacerated  bleeding  wound  about  2% 
inches  long  on  the  right  side  of  the  head, 
and  a  small  wound  on  the  back  of  the  head ; 
also  a  small  wound  on  the  face  and  some 
wounds  on  the  body.  Whether  there  was  a 
fracture  of  the  skull  was  uncertain,  though 
the  wounds  on  the  head  probably  caused  the 
death. 


^=s>For  other  cases  see  nme  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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The  pick  was  described  as  a  i>lck  with  a 
wooden  handle.  Its  weight  was  not  glvui, 
nor  was  it  otherwise  described.  The  crow- 
l>ar  was  about  1^  inches  round,  sharp  at 
one  end.  Neither  its  wei^t  nor  length  Is 
disclosed. 

The  law  of  principals  was  given  in  the 
charge  to  the  Jury,  and  they  were  Instructed 
upon  manslaughter  and  self-defense.  As  em- 
bodied In  the  main  charge,  the  law  of  self- 
defense  was  confined  to  the  right  of  appellant 
to  protect  his  brother,  and  in  a  special 
charge,  however,  there  was  eml)odled  an  in- 
strnction  vtpoa  his  right  to  defend  himself. 
Another  phase  of  the  law  of  self-defense  was 
called  for  by  the  facts,  that  is,  if  the  deceas- 
ed was  killed  by  James  Fllz  and  not  by  ap- 
Iiellant,  but  the  appellant's  conduct  made 
him  a  coprincipal  with  James  Flis,  aro^- 
lant  would  not  have  been  guilty  of  an  unlaw- 
ful homicide  If  the  act  and  blows  struck  by 
James  FUx  were  in  defense  of  his  own  life. 
McMahon  v.  State,  46  Tex.  Gr.  R.  540,  81  S. 
VV.  296,  and  other  cases  dted  in  Pizana  ▼. 
State,  81  Tex.  Or.  R.  85, 193  S.  W.  671. 

[1,  2]  We  do  not  regard  the  exceptions  to 
the  charge,  however,  sufficiently  specific  to 
bring  this  omission  up  for  review.  The  same 
principle  applies,  however,  to  the  law  of  ag- 
gravated assault  The  court,  at  appellant's 
request,  instructed  the  Jury  that  if  appel- 
lant struck  and  killed  the  deceased,  not  in 
defense  of  himself  or  his  brother,  and  the 
weapon  used  by  him  was  not  a  deadly  weapon, 
his  offense  would  be  an  aggravated  assault. 
The  propriety  of  giving  this  charge,  we  think, 
is  not  open  to  question.  Under  the  evidence, 
tlie  pick  which  the  appellant  used  was  not 
per  se  a  deadly  weapon,  and  whether  in  its 
use  death  was  designed  was  a  question  of 
fact.  Penal  Code,  art.  1147 ;  Branch's  Texas 
Grim.  Statutes,  vol.  1,  p.  716 ;  Merka  v.  State, 
82  Tex.  Or.  R.  568,  199  S.  W.  1123.  The  same 
is  true  with  reference  to  the  weapon  used  and 
the  intent  of  James  Flix.  In  bill  of  excep- 
tions No.  5  complaint  is  made  of  the  refusal 
of  the  court  to  give  a  special  instruction  to 
the  effect  that  if,  in  striking  the  deceased 
with  the  weapon  used,  there  was  no  intent 
upon  the  part  of  James  Fllx  to  kill  the  de- 
ceased, ai^>dlant*s  guilt  would  not  be  morft 
than  aggravated  assault  This  special  charge 
is  not  altogether  accurate,  but  it  is  suffi- 
ciently BO,  in  our  Judgment  to  pertinently 
direct  the  attention  of  the  court  to  the  fact 
that  the  Jury  had  not  been  instructed  in  con- 
nection with  the  law  of  principals,  if  James 
Fllx  killed  the  deceased  without  an  intention 
to  do  so  and  the  weapon  used  was  not  a 
deadly  weapon,  and  tliat  his  offense  was  only 
aggravated  assault,  and  that  appellant's  col- 
pablllty  grew  out  of  the  aid  and  enconrage- 
ment  he  gave  to  the  principal  actor,  James 
Fllx,  then  his  oifense  would  likewise  be  ag- 


gravated assault.  In  our  opinion,  the  refusal 
to  so  instruct  the  Jury  was  a  harmful  error. 
It  is  evident  from  the  testimony  that  the 
death  of  the  deceased  was  due  to  blows  which 
James  Fllx  inflicted  in  striking  him  with  the 
crowbar,  and  not  to  the  use  by  the  appel- 
lant of  the  pick.  In  view  of  article  1147  of 
the  statute,  the  Jury,  upon  a  proper  charge 
might  have  determined  that  James  Flix  was 
not  using  a  deadly  weapon,  and  that  he  had 
no  intent  to  kill  the  deceased.  If  they  made 
such  a  finding.  It  would  follow  that  appel- 
lant, in  aiding  and  encouraging  James  Fllx  to 
commit  the  offense  of  aggravated  assault, 
would  not  thereby  be  guilty  of  murder. 

Because  of  the  error  mentioned,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


JACKSON  V.  STATE.    (No.  6320.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  19, 

1921.    On  Motion  for  Rehearing. 

Nov.  30,  1921.) 

1.  Crlnlaal  law  «s>i  144(18)  — In  absence  of 
•videaoa.  appaltats  ooart  must  assume  oovrt 
liropariy  ovcrroM  motioa  for  new  trial. 

Where,  according  to  a  motion  and  affidavit 
for  new  trial  on  the  gronnd  the  verdict  was 
received  in  defendant's  absence,  defendant  at- 
tended the  trial,  but  was  outside  the  courthouse, 
a  few  feet  from  the  door,  when  the  verdict  was 
received,  and  in  the  order  overruling  the  mo- 
tion it  was  stated  that  evidence  was  heard, 
the  Court  of  Criminal  Appeals,  in  the  absence 
of  a  statement  of  such  evidence,  must  assume 
that  the  facts  supported  the  court's  action  in 
receiving  the  verdict,  which  would  have  been 
justified,  under  Laws  1907,  c.  19,  if  defendant 
was   voluntarily  absent 

On  Motion  for  Rehearing. 

2.  Assault  and  battery  i&=»56,  96(8)— Instruc- 
tion that  use  of  shotgun  In  threatening  man- 
ner constitutes  assault,  and  refusal  of  In- 
struction correctly  defining  "deadly  weapon," 
held  error. 

In  a  prosecution  for  aggravated  assault,  by 
cocking  and  presenting  a  shotgun  with  threat- 
ening words  and  manner,  the  court  erred  in 
instructing  the  jury  that  a  shotgan  is  a  deadly 
weapon,  but  that  merely  having  one  in  one's 
possession,  or  carrying  it  in  the  ordinary  man- 
ner, does  not  constitute  an  assault  unless  used 
in  a  threatening  manner,  or  presented  in  shoot- 
ing position,  and  in  refusing  an  instruction  that 
a  deadly  weapon  is  one  which  in  the  manner 
used  is  likely  to  produce  death  or  serious  bodi- 
ly harm,  for  a  shotgun,  when  merely  used  to 
alarm,  is  not  a  "deadly  weapoa,"  as  correcUy 
defined  in  the  instruction  refused,  whether 
loaded  or  unloaded,  and  its  use  for  such  pur- 
pose constitutes  only  a  simple  assault  under 
Vernon's  Ann.  Pen.  Code  1916,  art  1013, 
snbd.  3. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deadly 
Weapons.] 
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Appeal  from  Angelina  County  Court;  JobQ 
F.  Robineou,  Judge. 

W.  T.  Jackson  was  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed  and  re- 
manded. 

Falrchild  &  Redditt,  of  Lufkln,  for  appel- 
lant 

K.  H.  Hamilton,  Asst  Atty.  Gen.,  for  tlie 
State. 

ilOUKOW,  P.  J.  Conviction  la  for  ag- 
gravated assault;  puulsbment  fixed  at  a 
line  of  $25.  The  alleged  ground  of  aggrava- 
tion is  the  use  of  a  deadly  weapon. 

While  Mrs.  Johnson  and  Mrs.  Jackson  were 
convei-sing  over  the  telephone,  a  party  line, 
Scroggins  picked  up  the  receiver,  and,  hear- 
ing the  conversation,  made  a  remark  which 
was  construed  by  Mrs.  Jackson  as  offensive, 
though  Scrogglns  claimed  that  it  was  not 
so  intended.  Later,  while  Scroggins  and  two 
companions,  were  riding  horseback  along  the 
road,  passing  the  home  of  the  appellant,  VV. 
T.  Jackson,  he  accosted  them,  and,  according 
to  the  state's  testimony,  commanded  the  sepa 
ration  of  Scroggins  from  his  companions,  and, 
in  an  angry  manner  and  tone,  leveled  his  guu 
or  pointed  it  at  Scroggins,  telling  him  that, 
if  he  did  not  go  to  the  house  and  apologize 
to  Mrs.  Jackson,  he  would  be  killed  by  the 
appellant.  Accompanying  this  action,  or  pre- 
ceding It,  a  noise  was  heard  indicating  the 
cocking  of  the  gun.  Scroggins  complied  with 
the  demand,  and  the  ai^pellaut  held  the  gun 
on  him  while  he  went  to  the  bouse  and  made 
the  apology. 

Appellant's  theory  is  to  the  effect  that, 
upon  seeing  Scroggins  and  his  companions, 
he  got  his  gun  and  went  to  the  road  and  ac- 
costed them,  and  demanded  that  Scroggins 
should  go  to  the  house  and  apologize  to  Mrs. 
Ja(£son ;  that  Scroggins,  without  hesitation, 
did  so,  the  appellant  following  him  wlthoiit 
presenting  his  gun,  which,  according  to  his 
testimony,  he  carried  for  protection,  under- 
standing that  Scroggins  was  in  the  habit  of 
};oing  armed. 

The  court  instructed  the  Jury  thus: 

"A  shotgun  is  a  deadly  weapon,  but  merely 
having  a  shotgun  in  one's  possession,  or  car- 
rying one  in  the  ordinary  manner  or  way  one 
may  or  is  usually  carried,  does  not  constitute 
an  assault,  and  only  becomes  the  means  of  an 
assault  when  nsed  in  a  threatening  manner  or 
presenting  it  in  a  shootinc  position." 

Appellant  requested  an  instruction  that  a 
deadly  weapon  was  one  which,  "in  the  man- 
ner used,  is  likely  to  produce  death  or  seri- 
ous bodily  harm,"  and  complains  of  the  re- 
fusal of  this  charge. 

The  real  issue  was  whether  an  assault  was 
committed.  If  appellant  cocked  and  present- 
ed a  shotgun  with  threatening  words  and 
manner,  as  described  by  the  state's  witnesses. 


he  committed  an  assault  with  a  deadly  weap- 
on. Such  is  the  boldiug  of  this  court  in  Lock- 
land's  Case,  45  Tex.  Cr.  R.  89,  73  S.  W.  1054, 
and  others.  See  Myers  v.  State,  72  Tex.  Cr. 
R.  030,  163  S.  W.  432;  Ford  v  State,  51 
Tex.  Cr.  R.  443,  102  S.  W.  404;  Forrest  v. 
State,  3  Tex.  App.  232;  Burton  v  State,  3 
Tex.  App.  40S,  80  Am.  Rep.  146.  There  is  no 
evidence  that  the  instrument  was  used  other- 
wise than  as  a  firearm.  If  it  was  not  in  con- 
dition to  shoot,  it  devolved  upon  the  appel- 
lant to  furnish  evidence  of  this  fact;  it  be- 
ing peculiarly  within  bis  knowledge.  Crom- 
well v.  State,  60  Tex.  Cr.  E.  183,  131  S.  W. 
595;  Crow  v.  State,  65  Tex.  Cr.  R.  200,  116 
S.  W.  62,  21  U  H.  A.  (N.  S.)  497;  Lock- 
land  V.  State,  45  Tex.  Cr.  K.  87,  73  S.  W.  1054. 

If  the  facts  were  as  daimed  by  appellant, 
he  made  no  assault.  As  we  conceive  it,  the 
question  was  not  whether  the  instrument  was 
a  deadly  weapon  in  the  manner  used,  but 
whether  it  was  used  at  all.  The  charge  giv- 
en, we  think,  was  better  adapted  to  guide  the 
Jury  in  deciding  this  issue  than  the  special 
charge  requested.  If  the  state's  theory  was 
true,  there  was  no  occasion  to  define  a  "dead- 
ly weapwi."  Martinez  v.  State,  56  S.  W. 
5S:  Wheeler  v.  State,  56  Tex.  Cr.  R.  550, 
121  S.  W.  166 ;  Lofton  v.  State,  59  Tex.  Cr.  K. 
270.  128  S.  W.  384 ;  Kosmoroski  v.  State,  59 
Tex.  Cr.  R.  296,  127  S.  W.  105C.  Onder  the 
charge  given,  unless  the  state's  theory  was 
believed,  it  was  the  duty  of  the  Jury  to  ac- 
quit It  was  not  contended  that,  if  the  in- 
strument was  used  as  the  state  claims,  there 
was  a  lack  of  intent  to  injure  such  as  would 
classify  the  offense  as  a  simple  assault  Tea- 
gue  V.  State,  84  Te.x.  Cr.  R.  160,  206  S.  W. 
193,  and  Hall  v.  State,  230  S.  W.  690,  are 
cases  In  which  there  was  affirmative  evi- 
dence that  the  demonstration  made  with  the 
firearm  was  without  intent  to  injure.  Such 
issue  is  not  in  the  case  in  hand. 

[1]  A  new  trial  was  sought  on  the  asser- 
tion that  the  verdict  was  received  in  appel- 
lant's absence.  According  to  the  motion  and 
afiidavit  attached,  he  attended  the  trial,  but 
at  the  time  the  verdict  was  received  was 
outside  of  the  courthouse,  a  few  feet  from 
the  door.  In  the  order  overruling  the  mo- 
tion, it  is  stated  that  evidence  was  heard. 
We  have  before  us  no  statement  of  the  evi- 
dence heard  on  the  motion,  and,  in  its  alv 
sence,  must  assume  that  the  facts  adduced 
support  the  court's  action.  If  appellant  was 
voluntarily  absent,  the  court's  action  in  re- 
ceiving the  verdict  was  Justified.  Laws  1907, 
c.  19. 

No  error  appearing,  the  Judgment  is  af- 
firmed. 

On  Motion  for  Rehearing 

LATTIMORE,  J.  Appellant  was  charged 
with  aggravated  assault.  The  ground  of  ag- 
gravation laid  was  the  use  of  a  gun,  same 
being  a  deadly  weapon.    The  state's  case  was 
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that  appellant,  affronted  at  condnct  of  Scrog- 
gins,  the  alleged  Injured  party,  presented  at 
him  a  shotgun,  demanding  that  be  go  and 
apologize  to  Mrs.  Jackson,  appellant's  wife, 
or  appellant  would  kill  him.  Scroggins  stood 
aot  on  the  order  of  his  going,  but  went  and 
apologized.    Nothing  further  was  done. 

[2]  Appellant  asked  a  special  charge  pre- 
senting the  usual  and  customary  deflnlti<Hi 
of  a  deadly  weapon  which  was  refused,  and 
the  court  having  failed  to  deflne  in  his  main 
charge  that  term,  gave  the  special  charge 
set  out  in  our  opinion  as  correctlre  of  his 
omission.  We  are  Inclined  upon  mature  re- 
flection to  conclude  that  we  were  in  error  in 
upholding  the  action  of  the  trial  court  in  re- 
fusing th^  special  charge  containing  a  ccnr* 
rect  definition  of  a  deadly  weapon  and  in 
giving  the  definition  contained  in  the  special 
charge  which  was  given  at  the  instance  of 
the  state.  A  shotgun,  when  merely  used  to 
alarm,  is  not  a  deadly  weapon.  McGutcheon 
v.  State,  49  Tex.  Cr.  R.  608,  95  S.  W.  525; 
Bean  T.  State,  49  S.  W.  394 ;  Ray  v.  State, 
21  S.  W.  540;  HaU  v.  State,  105  S.  W.  816; 
Shuffleld  v.  State,  62  Tex.  Or.  R.  556,  138  S. 
W.  402.  Whether  such  gun  was  loaded  or 
not  was  held  a  material  matter  In  Pearce  v. 
State,  37  Tex.  Cr.  R.  643,  40  S.  W.  806;  but 
this  was  practically  overruled  in  Hall  r. 
State,  supra,  which  succinctly  states  that  If 
the  gun  be  used  to  alarm,  the  offense  would 
be  but  a  simple  assault,  It  mattering  not 
whether  the  gun  was  loaded  or  unloaded. 

In  the  Instant  case,  if  the  gun  was  not  a 
deadly  weapon,  that  is,  not  one  which  in  the 
manner  of  its  use  was  likely  to  produce  death 
or  serious  bodily  injury,  the  offense  made  by 
the  state's  pleadings  was  not  supported  by 
the  proof.  Upon  another  trial  the  court 
should  submit  simple  assault.  Yelton  v. 
State,  T5  Tex.  Cr.  R.  38, 170  S.  W.  319;  Hay- 
good  v.. State,  51  Tex.  Cr.  R.  618,  103  S.  W. 
800;  Ray  v.  State,  supra;  Wright  v.  State, 
77S.  W.  809;  Suflleld  v.  State,  supra.  In  the 
Telton  Case,  supra,  the  accused  had  a  dead- 
ly weapon  in  his  hand  In  enforcing  his  de- 
mand for  an  apology  from  the  alleged  injur- 
ed party  to  his  wife.  The  facts  are  very  simi- 
lar to  those  in  the  Instant  case.  In  Shuf- 
fleld's  Case,  after  a  war  of  words,  the  accus- 
ed presented  his  shotgun  at  his  enemy,  but 
did  not  try  to  discharge  it.  In  Ray  v.  State, 
supra,  appellant  demanded  a  retraction  at 
the  hands  of  the  alleged  injured  party,  and, 
when  the  latter  was  slow  in  making  It,  threw 
a  shell  into  his  gun.  These  were  held  to  be 
cases  of  simple  assault. 

If  the  Jury  believed  from  the  facts  In  the 
Instant  case  that  appellant  had  no  further 
intent  to  use  the  shotgun  in  question  than  to 


alarm  Scroggins,  and  thus  Induce  him  to 
apologize  to  Mrft  Jackson,  appellant  would  be 
guilty  of  nothing  more  than  a  almide  assault 
This  is  the  construction  not  uniformly  plac- 
ed upon  tacts  embraced  by  the  third  sabdi- 
vislon  of  article  1013,  Vernon's  P.  C. 

Being  of  opinion  that  said  special  charge 
for  the  defense  should  have  been  given,  and 
that  the  court  erroneously  instructed  the 
Jury  as  to  what  was  a  deadly  weapon,  the 
motion  for  rehearing  Is  granted,  the  Judg- 
ment of  conviction  set  aside,  and  the  cause 
reversed  and  remanded  for  trial  in  accord- 
ance with  this  opinion. 


KOSAREK  V.  STATE.    (No.  6577.) 

(Court  of   Oiminal  Appeals  of  Texas.    Dec. 
21,  1021.) 

Crfminal  law  $=>f038(l)— Charges  and  objec- 
tions,  not   shown   to   have    been   called   to 
coart't  attontlon,  not  considered  on  appoal. 
Under  Vemon'e  Code  Cr.  Proc.  1916,  arts. 
785,   737,   special  diarges   or  objections   to  a 
charge,  not  shown  to  have  been  filed  before  the 
main  charge  was  read  to  the  Jury,  or  ever  called 
to  the  court's  attention,  cannot  be  considered 
on  appeal. 

Appeal  from  District  Ourt,  Austin  Comi- 
ty; M.  C.  Jeffrey,  Judge. 

Frank  D.  Kosarek,  alias  Frank  D.  Ckxik, 
was  convicted  of  bigamy,  and  he  appeals. 
Aflirmed. 

R.  G.  Storey,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWiaNS,  J.    Onviction  is  for  bigamy. 

Penalty,  two  years  In  penitentiary.  Appel- 
lant was  indicted  for  intermarriage  with  An- 
nie Vrazel  when  he  had  a  former  living  wife. 
The  evidence  is  sufficient  to  sustain  the  con- 
viction. Appellant  claims  to  have  believed 
he  had  secured  a  divorce  from  his  first  wife. 
That  issue  was  submitted  to  the  Jury  and 
determined  against  him. 

We  find  in  the  record  what  purports  to 
be  some  exceptions  to  the  charge,  and  also 
some  special  charges.  None  of  them  bear  an 
indorsement  of  the  trial  Judge.  It  nowhere 
appears  that  either  the  special  charges,  or 
the  objections  to  the  charge,  were  filed  be- 
fore the  main  charge  was  read  to  the  Jury, 
or  were  ever  callPd  to  the  court's  attention. 
Under  such  conditions,  we  cannot  consider 
any  of  them.  Articles  735  and  737,  Vernon's 
O.  C.  P.,  and  notes  thereunder. 

The  Judgment  of  the  trial  court  la  afRrmed. 
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DAY   V.  STATE.     (No.  6724.) 

(Conrt  of  CrimizuU  Appeals  of  Texas.    Dec.  21, 
1921.) 

Criminal  law  «=>lt3l(l)— Leave  to  withdraw 

appeal  granted  on  affidavit  In  proper  form. 

On  aiBdavit  in  proper  form,  leave  to  ^th- 

draw  an  appeal  will  be  granteck  and  the  appeal 

dismissed. 

Appeal  from  Criminal  District  Court,  Tar- 
rant County ;   Geo.  B.  Hoaey,  Judge. 

J.  B.  Day  was  convicted  of  theft,  and  be 
appeals.  Leave  to  trltbdraw  appeal  granted, 
and  appeal  dismissed. 

R.  O.  Storey,  Asst  Atty.  Gen.,  tot  the  State. 


lATTIMOBE,  J.  Ai^ellant  was  convicted 
In  the  criminal  district  court  of  Tarrant 
county  of  theft  of  an  automobile,  and  bis 
punishment  fixed  at  two  years  In  the  peni- 
tentlaty. 

There  appears  with  the  record  In  this  court 
the  affidavit  of  am)ellant  in  proper  form, 
asking  leave  to  withdraw  bis  appeal,  which 
is  hereby  granted,  and  the  appeal  Is  ordered 
dismissed. 


FENNELL  v.  STATE.    (No.  6505.) 

(Conrt  of  Criminal  Appeals  «t  Texas.   Dec. 
14.  1921.) 

1.  Criminal  law  «3> 1 077— Affidavit  of  InabHIty 
to  p^r  will  entitle  aoousad  to  a  statement  of 
faots. 

An  affidavit  of  an  accnsed  that  he  was  un- 
able to  pay  for  the  statement  of  facts  or  give 
security  therefor,  if  filed  in  time  and  called  to 
the  attention  of  the  trial  judge,  would  have  en- 
titled him  to  a  statement  of  facts,  under  Ode 
Cr.  Proc.  1911,  art.  845a. 

2.  Crtninal  law  «s»  1 077— Affidavit  of  pover- 
ty, not  oalled  to  attention  of  trial  judge,  heM 
not  to  require  reversal. 

Judgment  of  conviction  will  be  affirmed, 
where  the  indictment  is  regular,  and  the  rec> 
ord  contains  neither  statement  of  facts  nor 
bill  of  exceptions,  notwithstanding  the  filing  of 
an  affidavit  stating  that  appellant  was  unable  to 
pay  for  the  statement  of  facts  or  give  any  se- 
curity therefor,  where  there  is  nothing  in  the 
record  to  show  that  the  affidavit  was  called  to 
the  attention  of  the  trial  judge,  or  request  made 
for  extension  of  time  in  which  to  ffle  the  state- 
ment of  facts. 

Appeal  from  District  Court,  Guadalupe 
County;    M.  Kennon,  Judge. 

Matt  (Nat)  Fennell  was  convicted  of  an 
assault  with  Intent  to  rape,  and  appeals. 
Affirmed. 

R.  G.  Storey,  Asst.  Atty.  Gen.,  for  the 
State. 
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MORROW,  P.  J.  The  conviction  is  for 
an  assault  with  intent  to  rape;  punishment 
fixed  at  confinement  in  the  penitentiary  for 
a  period  of  fifty  years.  The  indictment  is 
regular,  and  the  record  contains  neither 
statement  of  facts  nor  bill  of  exceptions. 

[1,2]  An  affidavit  stating  that  the  appel- 
lant was  unable  to  pay  for  the  statement  of 
facts  or  give  security  therefor  Vvas  filed  on 
the  16th  day  of  Jane,  1921.  Such  an  affidavit, 
if  filed  in  time  and  called  to  the  attention 
of  the  trial  Judge,  would  have  entitled  ap- 
pellant to  a  statement  of  facts.  Code  Crlm. 
Proc.  art,  846a;  Ex  parte  Fread,  83  Texas 
Or.  R.  466,  204  S.  W.  113.  The  term  of  court 
at  which  the  appellant  was  convicted  expired 
on  the  17th  day  of  May.  There  la  nothing  In 
the  record  to  show  that  the  appellant's  affi- 
davit mentioned  was  called  to  the  attention 
of  the  trial  Judge,  or  any  request  was  made 
for  an  extension  of  time  In  which  to  file 
the  statement  of  facts. 

We  find  no  error  In  the  record.  The  judg- 
ment Is  therefore  affirmed. 


ANDERSON  V.  STATE.     (No.  6560.) 

(Court  of  Criminal  Appeals  of  Texas,    Dec. 
14,  1921.) 

Criminal  law  «=>t  1 24(3)— Merits  of  motion  not 
considered.  In  aiwenee  of  evidence  on  trial. 
Merits  of  motion  for  new  trial,  to  which 
were  attached  affidavits  of  several  persons  ex- 
pressing the  opinion  that  the  accused  was  of  un- 
sound mind.  Including  affidavit  of  attorney  that 
they  bad  no  knowledge  of  the  evidence  set  out 
in  the  affidavits  during  or  after  the  trial,  can- 
not be  considered  on  appeal,  where  it  is  not 
shown  what  evidence  was  before  the  court  and 
jury. 

Appeal  from  District  (^urt.  Brown  C!oun- 
ty;   J.  O.  Woodward,  Judge. 

Claude  Anderson  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

B.  G.  Storey,  Asst.  Atty.  Gen.,  for  the  State. 

MORROW,  P.  J,  Conviction  Is  for  bur- 
glary; punishment  fixed  at  confinement  in 
the  penitentiary  for  a  period  of  two  years. 
The  indictment  is  regular,  and  the  record  is 
before  us  without  Mil  of  exceptions  or  state- 
ment of  fticts. 

Attached  to  the  motion  for  new  trial  are 
the  affidavits  of  several  persons  expressing 
the  opinion  that  the  appellant  was  of  un- 
sound mind.  The  affidavit  of  the  attorney 
who  represented  him  also  accompanies  ttie 
motion.  In  it  is  the  statement  that  tbey 
had  no  knowlegde  of  the  evidence  set  out  in 
the  affidavit  before  or  during  the  trial 
Without  knowing  what  evidence  was  before 
the  court  and  Jury  which  rendered  the  Judg- 
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ment  and  verdict,  we  are  not  able  to  Judge 
the  merits  of  the  motion. 

One  of  the  affiants,  a  physician,  a  brother 
of  the  appellant,  expresses  the  view  that  the 
appellant  bad  been  Insane  for  five  years; 
also  says  that  other  members  of  tbe  family 
had  been  affected  with  insanity.  Without 
luiowing  the  facts  that  were  adduced  upon 
the  trial,  wfe  do  not  feel  authorized  to  set 
aside  the  judgment  of  conviction.  If  appel- 
lant is  Insane  at  this  time,  the  statute  makes 
provision  against  his  incarceration. 

The  judgment  Is  alHrmed. 


WRIGHT  V.  STATE.     (No.  6520.) 

(Court  of  Criminal  Appeals  of  Texas.     Dee. 
14,  1921.) 

1.  Crimisal  law  e=»l038(3)— Correct  ciiargo 
to  bo  presented  with  exception  to  chargo  In 
misdemeanor  cases. 

The  ordinary  rule  in  misdemeanor  cases  is 
that  an  exception  to  the  charge  as  given  is 
not  enough,  but  that  a  special  charge  correctly 
presenting  the  matter  so  excepted  to  must  also 
l>e  presented  and  refused,  in  order  to  make 
available  on  appeal  a  complaint  leveled  at  the 
charge;  but  such  rule  is  not  appUcaUe,  where 
no  special  charge  could  have  corrected  the  er- 
ror, if  any. 

2.  Assault  and  battery  ®=334— Exceeding  speed 
limits  held  not  gross  negligenoe,  under  ag- 
gravated assault  statute. 

Operating  or  driving  a  motor  vehicle  at  a 
rate  of  speed  greater  than  reasonable  and 
l>roper,  and  not  in  a  careful  and  prudent  manner 
:iud  at  a  greater  speed  than  10  miles  per  hour 
in  the  business  district  of  a  city  of  40,000,  do 
not  per  se  amount  to  gross  negligence,  under 
Acts  35th  Leg.  (1917)  c.  207.  $  35  (Vernon's 
Ann.  Pen.  Code  Supp.  1918,  art  1022a),  making 
it  an  aggravated  assault  for  one  to  drive  a 
motor  vehicle  with  gross  negligence  against  a 
person. 

3.  Assault  and  battery  9=396(7)— I nstruetloo 
on  negligent  automobile  driving  held  mislead- 
ing. 

In  prosecution  for  aggravated  assault,  un- 
der Acts  38th  Leg.  (1917)  c.  207.  J  35  (Ver- 
non's Ann.  Pen.  Code  Supp.  1918,  art.  1022a), 
making  it  aggravated  assault  to  drive  a  motor 
vehicle  with  gross  negligence  against  a  person, 
it  was  misleading  to  verbally  instruct  the  jury 
what  was  gross  negligence,  and  then  read 
to  them  sections  of  the  automobile  law  requir- 
ing persons  to  drive  carefully  and  prudently 
and  at  a  rate  of  speed  not  greater  than  is  rea- 
sonably proper,  and  not  to  drive  at  a  rate  of 
more  than  10  miles  an  hour  in  the  business 
district  of  a  city. 

4.  Assault  and  battery  ie=>54  —  "Gross  negli- 
gence" defined. 

The  definition  in  civil  cases  of  "gross  negli- 
gence" is  such  negligence  as  evinces  a  reckless 
disregard  of  human  life,  or  bodily  injury,  would 
not  be  inapt  in  a  prosecution  for  aggravated 


assault,  under  Acts  35th  Leg.  (1017)  c.  207,  | 
35  (Vernon's  Ann.  Pen.  (Tode  Supp.  1918,  art. 
1022a),  making  it  an  aggravated  assault  to  drive 
a  motor  vehicle  with  gross  negligence  against 
a  person,  causing  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Qross 
Negligence.] 

Appeal  from  Harris  County  Ck>urt  at  Law ; 
Roy  F.  Campbell,  Judge. 

John  Wright  was  convicted  of  aggravated 
a8^!auit,  and  he  appeals.  Reversed  and  re- 
manded. 

A.  T.  Oarleton,  of  Houston,  for  appellant. 
K.   G.   Storey,   Asst.   Atty.   Gen.,  for   the 
State. 

LATTIMORB,  J.    Appellant  was  oonvicted 

in  the  county  court  at  law  of  Harris  county 
of  the  offense  of  aggravated  assault,  it  ap- 
peariug  from  the  record  that  the  prosecution 
was  bad  under  section  85,  chapter  207,  Acts 
of  the  Regular  Session  of  the  35th  Legisla- 
ture (Vernon's  Ann.  Pen.  Code  Supp.  1918, 
art.  lOSZei)  which  makes  It  an  aggravated  as- 
sault for  one  to  drive  a  motor  vehicle  of  any 
kind  willfully  and  with  gross  negligence 
against  any  person  causing  injury.  The  pun- 
ishment affixed  was  a  fine  of  $800. 

[1-4]  Q?he  charge  of  the  trial  court  was 
verbal,  but  he  read  to  the  Jury,  as  a  part 
of  said  charge,  two  sections  of  the  Automo- 
bile Law  embraced  in  the  chapter  above  men- 
tioned, which  sections  are  as  follows: 

"EveiT  person  operating  or  driving  a  motor 
or  other  vehicle  on  the  public  higliwaya  of 
this  state,  shall  •  *  *  drive  the  same  in 
a  careful  and  prudent  manner,  and  at  a  rate 
of  speed  not  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  use  of  the 
highway." 

"Xo  person  shall  operate  or  drive  a  motor  or 
other  vehicle  on  any  public  highways"  of  this 
state,  "at  a  greater  rate  of  speed  than  ten  miles 
per  hour  in  the  bnsiness  districts  of  cities  of 
more  than  forty  thousand  population."  Sec- 
tion 20  (article  820oJ.    ' 

The  reading  of  said  sections  of  the  law  to 
the  Jury  was  properly  excepted  to.  The 
ordinary  rule  in  misdemeanor  cases  is  that 
an  exception  to  the  charge  as  given  is  not 
enough,  but  that  a  special  charge,  correctly 
presenting  the  matter  so  excepted  to.  must 
also  be  presented  and  refused,  in  order  to 
make  available  a  complaint  leveled  at  the 
charge.  This  rule  does  not  seem  to  us  ap- 
plicable in  such  case  as  the  one  under  con- 
sideration. No  special  charge  could  have 
corrected  the  error,  if  any,  resulting  from 
reading  such  portions  of  the  law  to  the  jury 
as  a  part  of  the  charge.  We  therefore  con- 
sider the  matter  of  error  as  sufficiently  be- 
fore us.  What  issue  in  the  case  was  eluci- 
dated by  reading  such  sections  to  the  Jury? 
The  effect  of  such  reading  was  to  convey  to 
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the  minds  of  the  Jurors  that  a  man 
drove  bis  car  on  a  street  in  the  business 
section  of  Houston  at  a  rate  of  speed  greater 
than  10  miles  per  hour  violated  the  law;  also 
that  a  man  who  drove  his  car  on  such  street 
in  a  manner  not  prudent  and  careful,  and  at 
a  rate  of  speed  not  reasonable  and  proper, 
violated  the  law. 

Appellant  was  not  charged  with  violating 
either  of  said  sections  of  the  statute,  but 
with  driving  his  car  against  another  with 
gross  negligence.  Unless  said  sections  so  read 
contained  something  which  in  some  way  aid- 
ed the  Jury  in  the  solution  of  the  question 
involved,  they  were  either  harmful  or  of  no 
valne  whatever.  If  only  the  latter,  it  might 
be  damnum  absque  Injuria.  But  it  seems 
to  US  strongly  probable  that  reading  such 
sections  to  the  Jury  was  harmful.  The  court 
verbally  Instructed  them,  among  other  things, 
what  was  gross  negligence,  and  then,  turning 
to  a  law  book,  he  read  to  them  therefrom 
that  no  person  shall  operate  or  drive  a  motor 
or  other  vehicle  on  the  public  highways  of 
this  state  in  any  other  manner  than  a  care- 
ful and  prudent  manner,  or  at  any  rate  of 
speed  other  than  a  reasonable  and  proper 
rate,  and  that  he  must  not  so  drive  such 
vehicle  in  the  business  secticm  of  cities  of 
more  than  40,000  population  at  a  greater 
rate  of  speed  than  10  miles  per  hour.  The 
jury  retired  to  consider  the  matter;  they  are 
laymen;  they  Unow  they  must  receive  the 
law  from  the  court;  he  has  read  it  to  them. 
In  our  opinion  a  fair  inference  from  such  a 
situation  as  outlined  would  be  that  the  jury 
would  conclude  appellant  guilty  of  gross  neg- 
ligraice,  if  there  be  evidence  showing  him  to 
have  driven  faster  than  10  miles  per  hour, 
or  In  a  manner  deemed  by  them  to  be  Im- 
prudent, careless,  or  Improper.  The  repre- 
sentative of  the  company  which  sold  to  ap- 
pellant the  truck  driven  by  him  said  It  wa.s 
equipped  with  a  governor,  a  device  which  so 
regulated  the  flow  of  the  gasoUne  as  that  the 
car  could  not  go  over  13  miles  per  hour.  Ap- 
pellant testified  that  he  was  In  the  act  of 
turning  a  corner  and  was  only  going  5  or  6 
miles  per  hour.  The  injured  party  hazarded 
no  statement  as  to  the  rate  of  speed  of  tho 
truck,  but  said  she  saw  it  coming  about  a 
half  block  away,  and  that  it  did  not  seem  to 
her  that  apiiellant  was  speeding  or  driving 
in  a  reckless  and  careless  manner.  Another 
witness  testified  for  the  state,  who  made  no 
statement  as  to  the  rate  of  speed  the  truck 
was  being  driven.  A  Mr.  Wolf  testified  that 
he  was  in  another  car,  going  at  right  angles 
to  that  driven  by  appellant,  and  that  be  saw 
him  give  no  signal  with  his  hand  and  heard 
no  signal  with  the  horn,  and  that  appellant 
was  going  about  20  miles  per  hour. 

From  the  evidence  the  jury  might  have 
concluded  that  appellant  was  not  driving  in 
a  careful  and  prudent  manner,  and  not  at  a 
proper  rate  of  speed,  and  more  than  10  miles 
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who  per  hour,  and  yet  none  of  these  things  per 
se  amount  to  gross  negligence.  So  believing, 
and  the  law  having  been  read  to  them  as  for- 
bidding the  matters  mentioned,  the  jury  may 
easily  have  become  confused  over  the  issue 
as  to  what  was  necessary  to  constitute  guilt 
on  the  part  of  appellant,  and  have  thus  been 
led  to  base  their  verdict  upon  the  proposition 
that  appellant  was  going  over  10  miles  an 
hour,  or  not  driving  in  a  careful  and  prudent 
manner.  It  la  a  fairly  well  known  rule  that 
if  one,  by  an  act  which  is  a  violation  of  law, 
injures  another,  he  is  guilty  per  se  of  action- 
able negligence;  hut  it  cannot  be  said  as  a 
matter  of  law  or  fact  that  one  who  drives  a 
vehicle  at  a  greater  rate  of  speed  than  10 
miles  per  hour,  or  in  a  manner  not  prudent 
or  careful,  is  ipso  facto  guilty  of  gross  negli- 
gence. Gross  negligence  is  not  an  expression 
of  frequent  use  in  criminal  procedure,  and, 
standing  alone,  perhaps  lacks  that  clearness 
of  definition  and  exactness  of  application 
which  ought  properly  to  characterize  terms 
used  in  defining  an  act  intended  to  be  made 
penal.  In  civil  cases  the  courts  of  this  state 
define  it  as  such  negligence  as  evinces  a 
reckless  disregard  of  human  life  or  bodily 
injury,  or  such  conscious  Indifference  to  the 
rights  of  others  as  amounts  to  an  intentional 
violation  of  them.  Southern  Cotton  Press 
Co.  V.  Bradly,  52  Tex.  687;  Mo.  P.  By.  Co. 
V.  Shuford,  72  Tex.  165,  10  S.  W.  406.  We 
think  the  first  definition  just  given  not  inapt 
In  the  solution  of  a  charge  such  as  the  one 
under  consideration. 

We  are  of  opinion  that  the  trial  court 
should  not  have  read  to  the  jury  said  sec- 
tions of  the  Automobile  Law  complained  of. 
but  should  have  submitted  the  issue  involved 
free  from  such  confusing  accompaniment. 
So  believing,  the  judgment  of  the  trial  court 
will  be  reversed,  and  the  cause  reuiauded. 


HUEY    V.    STATE. 


(No.    6521.) 

Dec.  7, 


(Court  of  Criminal  Appeals  of  Texas. 
1921.) 


1.  Criminal  law  ®=3 1 09B— Stenographer's  notes 
in  question  and  answer  form  not  statement  of 
facts  on  appeal. 

On  a  criminal  appeal,  copying  of  the  stenog- 
rapher's notes  into  the  record  in  question  and  an- 
swer form  does  not  comply  with  Vernon's  Ann. 
Code  Cr.  Proe.  1916,  art.  844c  reqniring  a  sue- 
dnct  statement  of  facta. 

2.  Criminal  law  ®=>I097(5)— No  complaint  of 
charge  In  absence  of  statement  of  facts. 

In  the  absence  of  a  statement  of  facts,  bills 
of  exceptions  complaining  of  the  charge  present 
no  error. 

Appeal  from  Harris  County  CJourt,  at  Lav; 
Roy  F.  Campl)ell,  Judge. 


^ssFor  other  cases  see  Muna  topic  and  KEY-NUdBBR  In  all  K«y-Numbered  Dlc«Bta  and  Indexaa 
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Kato  Hney  was  convicted  of  keeping  a 
disorderly  house,  and  she  appeals.    Affirmed. 

R.   G.   Storey,  Asst   Atty.  Gen.,  for  the 

State. 

MORROW,  P.  J.  Conviction  Is  for  keepin,? 
a  disorderly  house;  punishment  fixed  at  a 
fine  of  $200  and  confinement  in  the  county 
Jail  for  a  period  of  20  days. 

[1]  We  find  no  statement  of  facts.  Copied 
In  the  record  are  the  stenographer's  notes 
in  question  and  answer  form.  This  does  not 
comply  with  tlie  law  requiring  a  succinct 
statement  of  the  facts.  Vernon's  Ann.  Code 
Cr.  Proc.  1916,  art  844c.  This  court  has  so 
held  on  numerous  occasions.  Ferguson  v. 
State,  SH  Tex.  Cr.  K.  273,  202  S.  W.  738,  and 
cases  therein  cited ;  Mooney  t.  State>  73  Tex. 
Cr.  R.  122,  164  S.  W.  828;  Pelder  v.  State, 
59  Tex.  Cr.  R.  144, 127  S.  W.  1055;  Hargrave 
V.  State,  53  Tex.  Cr.  R.  147,  109  S.  W.  163 ; 
Fox  T.  State,  53  Tex.  Cr.  E.  160,  109  S.  W. 
370. 

[2]  In  the  absence  of  t^'  statement  of 
facts,  the  bills  of  exceptions  .omplalning  of 
the  charge  of  the  court  present  no  error.  No 
other  hills  are  found. 

The  Judgment  is  affirmed. 


WALLING  V.  STATE.    (No.  6431.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  21, 
1921.) 

Criminal  law  «=9l086(l3)  —  Appeal  dismissed 
for  absence  of  Judqment  in  record. 
Where  the  record  disclosed  the  verdict  of 
the  jury,  but  failed  to  show  the  final  judgment 
entered  thereon,  as  required  by  Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art.  853,  the  appeal  will 
be  dismissed. 

Appeal  from  Criminal  District  Ck>urt,  Dal- 
las County;   Robert  B.  Seay,  Judge. 

J.  W.  Walling  was  convicted  of  embezzle- 
ment, and  he  appeals.    Appeal  dismissed. 

S.  D.  Tant,  of  Sour  Lake,  for  appellant 
R.  G.  Storey,  Asst.  Atty.  Q&i.,  for  the  State. 

HAWKINS,  J.  Appeal  Is  from  a  misde- 
meanor conviction  for  embezzlement  The 
punishment  assessed  was  by  fine  of  $100  and 
10  days'  confinement  in  the  county  JaU. 

Our  Assistant  Attorney  G^ieral  suggests 
that  the  appeal  should  be  dismissed  because 
no  final  Judgment  is  shown  in  the  record. 
The  verdict  of  the  Jury  appears,  but  If  Judg- 
ment was  ever  entered  thereon  the  record 
falls  to  show  It  See  article  853,  Vernon's  G. 
C.  P.;  MireUes  v.  State,  13  Tex.  App.  346; 
Pennington  v.  State,  11  Tex.  App.  281; 
Foster  v.  State,  64  Tex.  Cr.  B.  531, 143  S.  W. 


625;    McCuln  v.  State,  86  Tex.  Cr.  B.  497, 
217  S.  W.  1038. 
The  appeal  Is  tho^fore  ordei«d  dismissed. 


WATT  V.  STATE.    (No.  6551.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec. 

21,  1921.) 

1.  Criminal  law  i8=»l  120(1)— Question  as  to 
admissibility  of  ovidoooe  held  to  bo  properly 
before  the  court. 

In  a  prosecution  for  murder,  where  defend- 
ant asked  a  state's  witness,  "When  you  spoke 
to  your  husband  about  what  your  sister  bad 
told  you,  what  did  he  say  to  you?"  intending 
to  prove  thereby  whether  deceased  had  made 
threats  against  accused,  and  the  testimony  was 
excluded,  and  the  court  refused  to  hear  ac- 
cused's counsel  as  to  the  testimony  he  expected 
to  elidt  and  refused  to  hare  the  jury  retire, 
but  the  court  allowed  complete  bill  of  ex- 
ceptions, embodying  the  uncommanicated 
threat  of  deceased,  the  question  as  to  the  ad- 
missibility of  the  testimony  was  properly  be- 
fore this  court. 

2.  Homldde  «=»I90(7)— Where  question  Is  as 
to  who  was  assailant,  uncommunicated 
threats  may  bo  admitted  In  ovidoaca. 

If  the  question  is  as  to  which  party  is 
the  assailant,  it  is  admissible  to  prove  by  prior 
declarations  of  either  that  the  attack  was  one 
he  intended  to  make,  and  upon  proving  a  col- 
lision between  deceased  and  defendant  evi- 
dence of  such  uncommunicated  threats  by  the 
deceased  is  admissible. 

3.  Homicide  «» 190(4)— Evldaaoe  held  •■HI- 
olont  to  show  controversy  about  who  was  the 
aggressor,  so  as  to  make  uncommunicated 
threats  admissible. 

In  a  prosecution  for  homicide,  evidence  held 
sufficient  to  show  such  a  controversy  about 
who  was  the  aggressor  as  to  make  an  uncom- 
municated threat  of  deceased  admissible. 

4.  Criminal  law  «=94I3(I)— Evidence  of  self- 
serving  declaration  held  properly  excluded. 

In  a  prosecution  for  homicide,  the  exclu- 
sion of  testimony  about  the  accused's  declara- 
tions to  the  sheriff  on  the  day  preceding  the 
homicide,  when  he  asked  the  sheriff  to  arrest 
deceased  on  account  of  his  conduct  towards 
his  wife  and  the  threats  against  the  life  of  the 
accused,  was  proper;  they  being  self-serving 
declarations. 

5.  Witnesses  «=>52(7)— Testimony  of  defend- 
ant's  wife,  given  before  grand  Jury,  cannot  be 
used  to  impeach  her  testimony. 

In  prosecution  for  homicide,  where  a  de- 
fendant's wife  was  brought  before  the  grand 
jury  under  process  by  the  state  to  testify,  the 
testimony  given  before  the  grand  jnry  was 
not  available  to  the  state  for  the  purpose  of 
impeaching  her  testimony  given  at  the  trial. 

Appeal  from  District  Court,  Gregg  County ; 
Chas.  ti.  Brachfleld,  Judge. 


^^ssFor  other  osMa  see  i>m«  topic  and  KBY-NU3iBBR  In  all  Key-Numbered  Dlsests  and  Indexes 
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MelTln  Watt  was  convicted  of  manslaugh-' 
ter,  and  be  appeals.  Reversed  and  remand- 
ed. 

Riley  Strickland  and  E.  M.  Bramlette,  both 
of  Longview,  for  appellant. 

R.  G.  Storey,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  The  indictment  was  for 
murder;  conviction  for  manslaughter.  The 
deceased.  Prentice  Floyd,  and  the  appellant 
married  sisters.  According  to  the  testimony 
of  appellant's  wife,  the  deceased,  a  short 
time  before  the  homicide,  insulted  and  as- 
saulted her.  On  the  occasion  of  the  homi- 
cide, the  deceased  was  standing  near  the 
street  on  the  railroad  dump,  and  when  the 
appellant,  in  company  with  his  wife  and 
several  other  women,  going  In  the  direction 
of  appellant's  home,  reached  the  point  in  the 
road-opposite  the  deceased,  the  homicide  took 
place. 

The  evidence  touching  the  incidents  of  the 
encounter  Is  conflicting.  Three  shots  were 
fired  by  the  appellant,  taking  effect  upon  the 
deceased  and  apparently  striking  him  in 
his  hands  and  in  his  breast  or  side. 

The  appellant  testified  that  the  meeting 
of  the  deceased  was  unexpected;  that  he 
saw  him  near  the  road  with  a  Imife  in  his 
hand,  whittling,  and  spoke  to  him,  telling 
him  that  he  heard  that  be  had  gone  to  his 
house  and  torn  the  clothes  off  of  appellant's 
wife;  that  the  deceased  at  first  denied  this, 
but  Immediately  after  admitted  that  he  had 
done  so,  and  with  an  oath  said,  "You  can't 
help  it,"  starting  at  the  same  time  toward 
the  appellant  with  an  open  knife  in  bis  hand, 
declaring  that  he  would  cut  his  throat,  and 
that  the  shots  were  fired  as  he  advanced. 

Appellant's  wife,  who  was  present,  gave 
substantially  the  same  testimony.  Appellant 
had  been  Informed  by  another  witness  that 
the  deceased  hnd  threatened  to  take  his  life, 
and  evidence  was  introduced  to  the  effect 
that  the  deceased  bore  the  reputation  of  a 
violent  and  dangerous  man. 

Several  eyewitnesses  for  the  state  describ- 
ed the  encounter,  all  of  them  declaring  that 
before  the  shots  were  fired,  some  words 
were  spoken  by  tlie  appellant  to  the  deceased, 
though  none  of  them  w^ere  able  to  repeat  the 
language,  lliese  witnesses  were  in  practi- 
cal agreement  that  before  the  shots  were 
fired  the  deceased  changed  his  position  and 
came  toward  the  point  where  the  appellant 
stood.  Some  of  them  declared  that  the  de- 
ceased had  a  knife  in  his  hand,  but  are  not 
in  harmony  as  to  whether  it  was  open  or 
not,  and  claimed  that  no  demonstration  was 
made  by  the  deceased  to  use  it  prior  to  the 
shooting. 

[1]  The  deceased  and  his  wife  had  separat- 
ed. She  was  used  as  a  witness  by  the  state. 
Appellant,  on  cross-examination,  asked  her 
the  following  question : 


"When  yon  spoke  to  your  husband  about 
what  your  sister  had  told  you,  what  did  be 
say  to  you?" 

Her  reply '  was  excluded  upon  objection 
by  the  state  that  the  question  was  framed 
BO  us  to  elicit  hearsay  and  irrelevant  and  im- 
material testimony.  She  would  have  testi- 
fled  that  the  deceased  became  angry  and 
said: 

"I  am  tired  of  fooling  with  you  damned 
negroes,  and  I  am  going  to  kill  yoo.  I  am 
going  to  shoot  up  your  house  to-night  and 
Melvin's  too."- 

In  qualifying  the  bill,  the  trial  judge  said 
that  he  did  not  understand  that  she  would 
have  testified  to  threats,  and  that  the  effort 
was  to  have  her  detail  the  statement  of  the 
deceased  with  reference  to  the  assault  upon 
her  sister.  The  question  was  not  as  pointed 
as  it  might  have  been  in  directing  the  mind 
of  the  court  and  the  witness  to  the  informa- 
ticm  desired,  but  appellant's  counsel,  as 
shown  by  tlie  bill,  at  the  time  attempted  to 
state  to  the  court  what  testimony  he  ex- 
pected to  elicit  and  to  explain  its  relevancy ; 
that  upon  the  refusal  of  the  court  to  hear 
his  statement  he  requested  that  the  jury 
be  retired,  la  order  that  he  might  develop 
in  the  presence  of  the  court,  in  the  absence 
of  the  jury,  the  facts  which  he  expected  to 
elicit  so  that  the  court  might  intelligently 
pass  upon  the  admissibility  of  the  proffered 
testimony,  and  so  that  the  appellant,  if  it 
was  excluded,  might  have  the  benefit  of  the 
examination  in  preparing  his  bill  of  excep- 
tions. This  was  declined  by  the  court,  but 
he  said  that  he  would  allow  a  complete  bill 
of  exceptions,  and  this  was  done,  and  therein 
is  embodied  the  uncommunicated  threat 
which  we  have  quoted  above.  Under  the 
circumstances,  we  think  the  question  as  to 
the  admissibility  of  the  testimony  excluded 
is  properly  before  this  court 

[2]  On  the  subject  of  uncommunicated 
threats,  we  quote  from  Wharton's  Grim. 
Evidence  (10th  Ed.)  vol.  2,  i  757,  this : 

"  •  •  •  If  the  question  is  as  to  which 
party  is  the  assailant,  then  it  Is  admissible  to 
prove  by  the  prior  declarations  of  either  tliat 
the  attack  was  one  he  intended  to  make. 
Threats  to  this  effect  by  the  defendant  are  al- 
ways, as  has  been  seen,  admissible;  and  it  is 
properly  held  that  there  is  equal  reason,  sup- 
I  posing  a  collision  between  the  deceased  and 
the  defendant  to  be  first  proved,  for  tlie  ad- 
mission of  such  threats  by  the  deceased." 


This  principle  obtains  in  this  state.  Pitts 
V.  State,  29  Tex.  App.  380,  16  S.  W.  189. 
See,  also,  Stewart  v.  State,  36  Tex.  Or.  R. 
130.  35  S.  W.  985,  from  which  we  quote: 

"We  understand  the  rule  to  be  that,  wher- 
ever the  evidence  leaves  the  question  doubtful 
as  to  who  began  the  difficulty  or  made  the 
first  hostile  demonstration,  evidence  of  un- 
communicated threats  made  by   the  deceased 
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is  relevant  as  evidence,  as  showing  trho  was 
most  likely  to  have  begun  the  difficulty." 

See,  also,  Horbach  v.  State.  43  Tex.  242; 
BoUn  V.  State,  83  Ttex.  Cr.  R.  590,  204  S.  W. 
.S35;  Marshall  y.  State.  84  Tex.  Or.  R.  201, 
206  S.  W.  356;  KIrklln  v.  State,  78  Tex. 
Cr.  R.  251,  164  8.  W.  1016. 

[3]  Without  reviewing  all  of  It  we  ex- 
press the  opinion  that  in  the  instant  case 
the  evidence  developed  such  a  controversy  as 
to  who  was  the  aggressor  as  rendered  it 
improper  to  exclude  from  the  Jury  the  evi- 
dence which  was  rejected,  as  shown  by  the 
bill  of  exceptions. 

[4]  After  learning  from  his  wife  of  the  as- 
sault upon  her  by  the  deceased,  appellant 
approached  the  sheriff  and  the  city  marshal, 
and  on  the  trial  he  sought  to  prove  that  he 
had  requested  the  sheriff  to  arrest  the  de- 
ceased OH  account  of  bis  conduct  towards 
appellant's  wife  and  his  threats  against  the 
life  of  the  appellant;  that  this  occurred  on 
the  day  preceding  the  homicide.  The  court 
admitted  the  testimony  to  show  that  he  bad 
sought  and  found  these  parties,  but  his  dec- 
larations to  them  were  excluded.  As  the 
record  is  presented,  we  are  of  the  opinion 
that  the  court  was  not  in  error.  Apparently, 
the  action  was  Justified  under  the  rule  ex- 
cluding self-serving  declarations.  There  are 
exceptions  to  this  rule,  notably,  vfben  an  act 
of  the  accused  on  trial  fbr  homicide  Is  put 
in  evidence  by  the  state  to  support  an  in- 
ference of  malice,  his  de<daration8  at  the 
time  explanatory  of  his  conduct,  or  which 
tend  to  rebut  the  state's  theory  growing  out  of 
his  conduct  are  properly  received.  This  and 
other  illustrations  will  be  found  in  Jackson 
r.  State,  55  Tex.  Cr.  R.  79,  116  S.  W.  262, 
131  Am.  St.  Rep.  792 ;  Ward  v.  State,  78  Tex. 
Or.  R.  121,  180  S.  W.  239;  Everett  v.  State, 
SO  Tex.  App.  682.  18  S.  W.  674 ;  Schauer  v. 
State,  60  S.  W.  249;  Butler  v.  State,  33  Tex. 
Cr.  R.  232,  26  S.  W.  201.  The  facts  before 
us  do  not,  In  our  Judgment,  bring  the  prof- 
fered testimony  within  the  exception.  An- 
alogous facts  were  before  the  court  In  Med- 
ford's  Case,  86  Tex.  Cr.  R.  240,  216  S.  W. 
175,  and  the  discussion  there  made  we  re- 
gard as  pertinent  here.  See,  also,  Hutchin- 
son V.  State,  58  Tex.  Cr.  R.  228,  125  S.  W. 
19;  Hardeman  v.  State,  61  Tex.  Cr.  R.  Ill, 
133  S.  W.  1056 ;  Atkinson  v.  State,  34  Tex. 
Cr.  R.  424,  30  S.  W.  1065. 

[S]  The  bill  complaining  of  the  inquiry  con- 
cerning the  testimony  of  the  wife  of  appel- 
lant before  .the  grand  Jury  is  not  sufficiently 
specific  to  reveal  any  injury  done  to  the 
aptjellant  The  bill  states,  however,  that  his 
wife  was  brought  before  the  grand  Jury  un- 
der process  by  the  state,  and  there  inter- 
rogated concerning  the  homicide.  The 
state  made  an  effort  to  imi)each  her  by 
showing  that  her  description  of  the  homicide 
on  the  trial  did  not  coincide  with  her  de- 


scription thereof  before  the  grand  Jury.  Her 
testimony  before  the  grand  Jury  was  not 
available  to  the  state  for  this  purpose  un- 
der the  circumstances  stated.  Doggett  v. 
State,  86  Tex.  Cr.  R.  98,  215  S.  W.  454; 
Woodall  v.  State,  58  Tex.  Cr.  R.  513,  126 
S.  W.  591;  Turner  v.  State,  232  S.  W.  801. 
Because  of  the  error  pointed  out  the  Judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded. 


EDWARDS  V.  STATE.     (No.  6482.) 

(Court  of  Crimioal  Appeals  of  Texas.  Nov. 
30,  1921.    Rehearing  Denied  Jan.  4,  1922.) 

1.  Larceny  «s>55— Evidence  held  to  sustain 
oonvlction  for  theft  of  wheat  from  railroad. 

In  prosecution  for  misdemeanor  theft  of 
wheat  from  frei^t  car,  evidence  ik«l4f  to  sus- 
tain conviction. 

2.  Larceny  «s>32(4)— Ownorshlii.  and  poMos- 
sion  of  wheat  stolen  from  oar  properly  laid 
in  local  agent  of  railroad. 

In  a  prosecntion  for  misdemeanor  theft 
of  wheat  from  car  loaded  with  wheat  in  sacks, 
the  ownership  and  possession  of  the  wheat  was 
properly  laid  in  the  local  agent  of  the  raflroad 
company. 

Appeal  from  Williamson  C!ounty  Court; 
F.  D.  Love,  Judge. 

Orange  Edwards  was  convicted  of  misde- 
meanor theft,  and  he  appeals.     Affirmed.  . 

W.  C.  Woftotd,  of  Taylor,  for  appellant 
Dan  Moody,  Co.  Atty.,  of  Taylor,  and  R.  6. 
Storey,  Asst  Atty.  Oen.,  for  the  State. 

LATTIMORE,  J.  Appellant  was  convict- 
ed in  the  county  court  of  Williamson  county 
of  misdemeanor  theft,  and  his  punisbmoit 
fixed  at  a  fine  of  $50  and  60  days  In  the 
county  jalL 

[1,  2]  A  car  loaded  with  wheat  in  aAoka 
reached  Taylor,  Tex.,  April  4,  1921.  It  was 
shown  in  testimony  that  the  seals  were  then 
intact  upon  said  car.  Next  morning  the  car 
seals  had  been  broken,  and  not  far  from  said 
car  and  under  another  car  a  sack  of  wheat 
was  discovered.  It  was  watched,  and  that 
night  appellant  and  another  negro  went  to 
where  said  sack  was  and  were  removing  it 
when  they  were  apprehended.  The  car  of 
wheat  was  then  checked  and  found  to  be 
short  two  sacks  of  wheat.  The  sack  which 
was  being  removed  by  appellant  and  his 
companion  when  arrested  had  the  same  mark 
and  brand  as  the  other  sacks  in  said  car. 
Thei-e  was  a  small  hole  in  said  sack,  and  a 
trail  of  wheat  led  from  the  point  where  the 
sack  lay  to  said  car.  The  appellant  con- 
fessed. The  ownership  and  possession  of 
said  wheat  was  properly  laid  in  the  local 
agent  of  the  railroad  company.  The  evi- 
dence was  sufficient 

The  Judgment  Is  affirmed. 
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BYRD  V.  STATE.     (No.  6427.) 

(Court  of  Criminal  Appeals  of  Texas.  Not.  9, 
1921.     ReheariDK  Denied  Dec.  14,  1921.) 

I.  Larceny  ®=968( I)— Evidence  held  to  war- 
rant rofusal  of  directed  verdict. 

Evidence  tending  to  sbow  that  defendant, 
by  bank's  mistake,  was  permitted  to  draw  out 
money  largely  in  excess  of  his  account,  and 
that  be  then  knowingly  appropriated  it,  held 
to  warrant  refusal  of  an  instructed  rerdict  in 
his  fayor. 

2.  Larceny  is=>3 (2)— Defendant,  acquiring  mon- 
ey by  mistake  and  knowingly  appropriating 
It,  held  guilty. 

If  defendant,  by  virtue  of  a  mistaken  cred- 
it by  a  bank,  came  into  possession  of  money  ex- 
ceeding $60,  and  then  formed  the  fandnlent 
intent  to  appropriate  the  same,  and  did  appro- 
priate it,  lie  was  guilty  of  theft 

3.  Larceny  <$=»S5— Evidence  held  to  sustain 
conviction. 

Evidence  7iel(t  to  sustain  conviction  of  theft 
•on  theory  that  defendant,  on  ffiscovery  of  a  mis- 
taken credit  to  his  account  by  a  bank  drew 
out  a  large  sum  of  money  for  deposit  in  anoth- 
er bank,  and  drew  the  money  from  that  bank 
and  knowingly  appropriated  it. 

4.  Criminal  law  ^3>806(3)-->nstraetton  on 
reasonable  douM  need  not  be  applied  to  the 
charge  on  facts. 

Where  a  proper  instruction  on  reasonable 
doubt  was  given,  it  was  not  error  to  fail  to 
apply  it  to  the  paragraph  of  the  charge  where- 
in the  law  was  applied  to  the  facts. 

5.  Larceny  <^=>73— lastmetlon  a*  to  theft  from 

certain  person  held  proper. 
Where  an  indictment  for  theft  by  appro- 
priating money  mistakenly  credited  to  defend- 
ant's account  by  a  bank  charged  theft  from  G„ 
and  it  was  shown  he  was  cashier  of  the  bank, 
and  he  testified  he  had  the  actual  custody  and 
control  of  the  money,  an  instruction  was  not  in- 
applicable in  Bubmittine  guilt  of  accused  if 
he  received  the  money  from  O. 

6.  Laroeny  <&=>40(2),  72--l«straotlen  as  to 
amoant  of  theft  held  not  erroneous. 

In  prosecution  for  larceny  constituting  a 
felony  by  appropriating  money  mistakenly  cred- 
ited to  defendant's  account  by  a  bank,  an  in- 
struction that  if  defendant  received  $1,525,  or 
any  sum  exceeding  $50,  he  would  be  guilty,  was 
not  erroneous  in  mentioning  $1,626,  where  the 
evidence  showed  defendant  drew  out  by  three 
separate  checks,  each  exceeding  $50,  all  the 
money  paid  by  mistake,  as  it  is  not  necessary 
to  prove  the  exact  amount  alleged. 

7.  Larceny  <S=»26,  78— Instruction  as  to  receiv- 
ing money  under  advloe  of  counsel  held  prop- 
erly refused. 

A  requested  instruction  that  if  defendant 
acted  on  advice  of  counsel  in  receiving  money 
which  he  was  charged  with  appropriating  after 
it  was  mistakenly  credited  to  his  account  by  a 
bank,  and  intended  to  use  it  until  it  was  de- 
termined that  it  was  not  bis  money,  he  would 
not  be  guilty,  was  properly  refused,  as  not 
warranted  by  his  testimony,  showing  he  did  not 
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consult  an  attorney  until  after  he  had  trans- 
ferred the  money  to  another  bank  and  had 
drawn  it  from  that  bank,  and  was  also  erro- 
neous as  not  stating  a  defense. 

8.  Criminal  law  (»=»878 (2)— Indictment  and  in- 
formation «s»l29(l),  132(5)— No  election 
necessary  as  to  counts  founded  on  single 
transaction,  and  verdict  need  not  specify  the 
count  on  which  founded. 

Where  but  a  single  transaction  is  referred 
to  and  involved,  the  state  may  present  as  many 
counts  in  its  pleading  as  it  sees  fit,  and  no 
election  will  be  required,  and  it  is  not  neces- 
sary in  snch  case  that  the  verdict  specify  the 
count  under  which  conviction  is  had. 

On  Motion  for  Rehearing. 

9.  Criminal  law  ®=>i  172(8)— Submission  of 
taking  In  county  other  than  where  prosecut- 
ed held  harmless. 

Where  several  counts  charged  defendant  of 
theft  by  appropriating  money  mistakenly  cred- 
ited to  his  account  in  W.  county,  transferred 
by  him  to  a  bank  in  H.  county,  where  defendant 
drew  it  and  where  he  was  prosecuted,  any  er- 
ror in  an  instruction  on  a  count  as  to  a  tak- 
ing from  the  cashier  of  the  bank  in  W.  county 
was  harmless,  a  general  charge  being  given 
and  a  general  verdict  rendered,  as  the  verdict 
might  be  referred  to  a  count  sustained  by  the 
evidence. 


10.  Criminal  law  <e=:»859— Part  only  of  a  wit- 
boss'  testimony  may  be  read  to  Jury. 

Where  jury  returned  to  court,  asking  for 
reproduction  of  certain  testimony,  and  the  tes- 
timony of  the  witness  indicated  was  read  until 
the  jury  indicated  it  had  heard  what  it  wanted, 
and  on  counsel's  objection  that  all  the  testimony 
on  that  point  be  read,  but  the  jury  being  asked 
indicated  they  wanted  no  more,  there  was  no 
error;  the  right  being  limited  by  the  request  of 
the  jury. 

11.  Criminal  law  «sg>l  144(15)— Presumption 
on  appeal  held  to  be  that  Jury  received  the 
reproduction  of  testimony  desired. 

Where  the  jury,  returning  into  court  re- 
questing reproduction  of  testimony,  stated  what 
they  wanted,  and  the  stenographer  read  from 
the  testimony  of  the  witness  indicated  until 
stopped  by  the  jury,  the  right  on  such  proceed- 
ing being  limited  by  the  request  of  the  jurj-. 
It  will  be  presumed  on  appeal,  in  absence  of 
contrary  showing,  that  the  jury  bad  what  they 
requested. 

Appeal  from  District  (kiurt,  Hardeman 
County;   J.  A.  Nabers,  Judge. 

J.  F.  Byrd  was  convicted  of  theft  con- 
stituting felony,  and  appeals.    Affirmed. 

Jas.  A.  Hankerson  and  Shirley  Cktok,  for 
appellant. 
R.  G.  Storey,  Asst.  Atty.  Gen.,  for  the  State. 

LATTIMORE,  J.  Appellant  was  convicted 
of  felony  theft  in  the  district  court  of 
Hardeman  county,  and  his  punishment  fixed 
at  two  years  in  the  penitentiary. 

[1-3]  It  is  shown  by  the  statement  of  facts 
that  appellant  deposited  on  April  14,  1921, 
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$3,500  In  the  Fanners'  State  Bank  at  Vernon. 
Between  that  time  and  the  close  of  business 
on  April  30,  1921,  he  checlced  out  $3,260.40 
of  said  deposit,  leaving  a  balance  of  $239.60. 
One  of  said  checks  for  $1,650  was  given  to 
J.  T.  Byrd,  appellant's  father,  who  also  car- 
ried an  account  at  said  bank,  and  when  this 
check  was  presented  to  the  hank,  $125  in 
cash  was  called  for,  and  the  remaining 
$1,525.00  was  left  for  deposit  to  the  credit  of 
J.  T.  Byrd,  but  by  reason  of  the  similarity 
of  the  middle  initial  of  the  payee's  name  and 
that  of  appellant  a  wrong  credit  entry  was 
made  on  the  bank  books,  and  said  $1,525  was 
credited  to  appellant's  account.  On  April 
30,  1921,  appellant  went  Into  said  bank  and 
procured  a  cashier's  check  for  $300,  and  on 
said  date,  according  to  the  employes  in  fUe 
bank,  he  asked  for  and  obtained  a  statemmt 
of  his  account  On  the  same  day  appellant 
went  to  the  neighboring  town  of  Chilllcothe, 
in  Hardeman  county,  and  deposited  the  $300 
represented  by  said  cashier's  check,  and  drew 
on  the  Farmers'  State  Bank  of  Vernon  a 
demand  draft  for  "my  balance,"  same  to  be 
deposited  to  appellant's  credit  with  the 
Chilllcothe  bank  when  paid.  Said  draft 
reached  Vernon  on  May  1st,  and,  by  reason 
of  the  erroneons  deposit  to  appellant's  credit 
mentioned  above,  said  draft  was  hohored 
for  the  amount  of  $1,764.60,  which  was  trans- 
mitted to  the  Chilllcothe  bank,  and  on  May 
3d  credited  by  the  latter  bank  to  appellant's 
account,  and  a  deposit  slip  was  sent  him 
therefor.  On  May  4th  he  drew  out  of  said 
bank  $500,  and  on  May  6th  tlie  balance  of 
his  account,  amounting  to  $1,4S9.6S,  In  two 
separate  checks.  On  May  4th,  the  day 
appellant  got  the  d^osit  slip,  he  went  to  see 
a  lawyer,  and  told  him  he  thought  the  bank 
had  paid  him  more  mtmey  than  he  had.  The 
attorney  testified  very  indefinitely  as  to  the 
conversation,  and  said  that  he  told  appellant 
that  if  he  did  not  know  what  his  balance 
was,  and  they  paid  him  more  money  than 
was  due  him,  it  was  not  his  fault  until  he 
found  out  what  it  was,  or  something  to  that 
effect;  and  that  he  told  appellant  that  if  he 
found  out  he  was  not  entitled  to  that  money 
he  could  return  it,  or  something  to  that 
effect;  that  appellant  said  he  did  not  want 
to  get  into  trouble,  or  something  to  that 
effect.  The  mistake  of  the  Farmers'  State 
Bank  as  above  ontlined  was  not  discovered 
by  the  bank  until  May  24th,  at  which  time  a 
check  was  presented  for  the  amount  of  the 
J.  T.  Byrd  account,  something  over  $1,800. 
The  manner  and  cause  of  the  mistake  was 
soon  found,  and  officers  of  the  bank,  after 
various  unsucces.sful  efforts  to  get  appellant 
over  telephone,  went  to  Chilllcothe  to  see  him, 
and  tried  to  get  him  to  rectify  the  matter. 
Apparently  he  claimed  that  they  would  not 
have  corrected  the  error  had  it  been  against 
him  and  in  their  favor,  and  when  they  told 
him  they  would  have  done  so  he  replied, 
"Like  hell  you  would."   He  admitted  to  these 


mea  that  he  figured  out  that  he  bad  gotten 
more  money  than  was  coming  to  him,  but 
said  be  had  talked  to  parties,  who  told  blm 
he  had  not  done  anything  wrong;  that  he 
had  not  signed  up  anything  down  there.  One 
of  said  bank  officials  asked  him  if  he  did  not 
acknowledge  that  he  got  more  money  than 
was  coming  to  him,  and  he  said  "Yes,"  but 
that  he  had  been  skinned  out  of  his  salary 
by  another  man,  and  had  to  do  something  to 
get  by.  He  told  them  his  father  once  got 
$400  from  a  bank  more  than  was  coming  to 
him,  and  that  they  told  his  father  they  would 
have  him  arrested,  and  he  paid  no  attention 
to  them.  He  accused  the  bank  people  of 
having  brought  the  sheriff  along  with  them 
to  try  to  scare  him,  and  said  he  might  have 
fixed  it  up  if  they  had  come  to  him  like  a 
man.  The  only  satisfaction  he  would  give 
them  was  that  he  would  think  It  over  for  a 
few  days. 

Appellant  testified  and  admitted  getting 
more  money  than  he  thought  was  his,  and 
said  he  drew  it  out  of  the  bank,  Intending 
to  keep  it  for  the  rightful  owner,  and  that 
when  such  owner  came  and  proved  to  his 
satisfaction  that  it  was  his,  he  would  let 
him  have  it.  He  said  be  had  in  cash  In  his 
house  the  day  the  bank  ofiicials  came  to  see 
him  more  than  $2,000.  He  said  that  when  he 
found  he  had  more  money  in  the  bank  at 
Chilllcothe  than  he  was  entttied  to,  he  drew 
It  out  to  protect  the  rightful  owner.  He  also 
admitted  knowing  he  had  checked  out  most 
of  the  $3,500  deposited  by  him  In  the  Vernon 
bank  before  he  drew  thk  draft  which  was 
overpaid.  This  Is  a  statement  of  the  facts 
sufficiently  showing  the  state's  ease. 

Appellant  asked  an  Instrneted  verdict, 
which  we  think  was  correctly  refu.sed.  The 
trial  court  told  the  jury  that  If  appellant  came 
into  possession  of  sai^  money,  or  any  part 
thereof  exceeding  $50  by  mistake,  and  know- 
ing same  not  to  be  his,  he  then  formed  the 
fraudulent  intent  to  appropriate  same,  and 
did  so  appropriate  it  wltboat  the  consent  of 
the  owner,  he  would  be  guilty  of  theft  This 
was  correct,  and  a  conviction  under  such 
charge  appears  to  us  to  be  sustained  by  the 
facts  in  this  record.  Article  1329,  Vernon's 
P.  C,  cites  many  autboritieB  applicable  to 
cases  sutib  as  that  now  before  us. 

[4]  The  following  three  exceptions  were 
reserved  to  the  charge  of  the  court  below. 
It  was  objected  that  there  was  a  failure  to 
Insert  In  that  paragraph  of  said  charge 
wherein  the  law  was  applied  to  the  facts  a 
statement  that  such  facts  must  be  proved 
beyond  a  reasonable  doubt.  The  law  of 
reasonable  doubt  in  the  usual  form  was  given 
in  the  charge  as  applicable  to  the  case 
made  out  by  the  state,  and  we  have  held 
often  that  failure  to  a^^iy  it  to  the  fact 
paragraph  was  not  error.  Branch's  Ann.  P. 
C.  I  11 ;  Rodrigues  v.  State,  79  Tex.  Cr.  R. 
631,  186  S.  W.  335, 
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[E]  The  objection  that  the  charge  was 
erroneous  in  snbmltting  to  the  Jury  the  guilt 
of  the  accused  in  case  he  received  said  money 
tiovk  R.  B.  Gibson  was  not  tenable.  The 
allegation  In  tbe  second  count  of  the  in- 
dictment charged  theft  of  money  from 
R.  B.  Gibson,  and  Mr.  Gibson  was  shown  to 
be  the  cashier  of  the  bank  from  which  the 
money  in  question  was  paid  by  mistake  on 
appellant's  draft,  and  Mr.  Gibson  testified 
that  he  had  the  actual  care,  custody,  and 
control  of  the  funds  of  said  bank. 

[•]  The  objection  to  the  submission  of  the 
issue  of  the  appellant  receiving  $1,525  is  not 
supported  by  the  record.  Tbe  conrt  told 
the  Jury  in  his  charge  that  if  appellant  re- 
ceived $1,525,  or  any  sum  exceeding  $50,  etc. 
The  proof  showing  that  appellant  drew  out 
of  tbe  bank  by  three  separate  checks,  each 
exceeding  $50,  all  the  money  paid  by  oistake, 
we  are  of  opinion  that  tbe  charge  was  correct 
and  applicable.  It  is  not  necessary  to  prove 
the  taking  of  the  exact  amount  of  money,  or 
number  of  articles  of  property,  alleged  to 
have  been  taken. 

[7]  Appellant  asked  a  special  charge  to 
the  effect  that  if  he  received  the  money  in 
question  intending  to  hold  same  pending  a 
determination  of  the  question  whether  the 
money  belonged  to  him,  and  did  not  then 
intend  to  fraudulently  appropriate  same,  he 
ahonld  be  acquitted,  even  though  the  Jury 
might  believe  that  be  subsequently  formed 
an  intent  to  appropriate  same.  This  was 
given  by  the  trial  court,  and  we  think  suffi- 
ciently presented  appellant's  defensive  theory 
as  supported  by  the  facts.  Another  spedal 
charge  asked,  to  the  effect  that,  if  he  acted 
on  the  advice  of  an  attorney  in  receiving 
said  money,  and  that  his  intention  was  to 
use  same  until  It  was  determined  that  It  was 
not  his  money,  and  that  it  belonged  to  some 
one  else,  etc.,  was  properly  refused.  If  we 
understand  the  testimony  of 'the  attorney  it 
was  to  the  contrary  as  to  the  character  of 
Ills  advice.  Appellant  said  he  went  to  see 
the  attorney  two  or  three  days  after  he 
received  the  deposit  slip  above  mentioned. 
If  this  be  true,  he  bad  already  drawn  from 
the  ChiUlcothe  bank  the  money  in  question 
as  shown  by  date  of  his  checks  above  set 
out.  Kor  do  we  think  a  man  may  appropriate 
property  which  he  knows  not  to  be  his,  on 
the  advice  of  any  one. 

[8]  The  indictment  contained  four  counts, 
but  two  of  which  were  subniitted  to  the 
Jury.  As  we  understand  the  rule,  where  but 
a  single  transaction  is  referred  to  and  in- 
volved, the  state  may  present  as  many  counts 
in  its  pleadings  as  It  sees  flt,  and  no  election 
will  be  required.  This  applies  in  the  Instant 
case.  It  is  not  necessary  In  such  case  that 
the  verdict  specify  the  connt  under  which 
conviction  is  bad.  But  one  transaction  being 
Involved.-  but  one  conviction  could  legally 
result,  and  tbe  doctrine  of  autrefois  convict 
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I  or  acquit  would  apply  to  any  future  effort 
i  of  the  state  to  prosecute  tbe  accused. 

We  do  not  think  the  verdict  contrary  to 
'  the  evidence.  Appellant  while  a  witness 
[  stated  that  he  remembered  having  checked 
,  out  practically  all  of  the  money  that  he 
'  had  on  deposit  with  the  Vernon  bank  before 
I  be  drew  the  demand  draft  for  deposit  with 
I  the  Ghillicothe  bank.  He  also  admitted  that 
I  he  knew  that  he  got  more  money  than  was 
I  his.  The  question  of  his  intent  \vith  regard 
I  to  It  was  submitted  to  the  Jury  in  a  manner 
i  and  language  chosen  by  his  own  counsel  in  a 
j  special  charge  and  the  Jury  decided  against 
I  him  upon  his  contention  that  he  did  not 
intend  to  keep  said  money. 

Finding  no  error  in  tbe  record,  the  Judg- 
ment will  be  aflSrmed. 

On  Motion  for  Behearing. 

[•1  Appellant  urges  that  Gibson,  cashier 
of  the  Vernon  bank  which  originally  paid  the 
money  by  mistake,  was  a  resident  of  V^il- 
barger  county;  that  Allensworth,  cashier  of 
the  Chillicothe  bank,  from  which  appellant 
received  the  money  in  question,  was  in 
Hardeman  county,  and  that  it  was  erroneous 
to  submit  to  the  Jury  the  question  of  appel- 
lant's guilt,  predicated  on  a  taking  from 
Gibson,  appellant  being  prosecuted  in  Harde- 
man county.  There  seems  no  good  ground 
for  such  contention.  But  one  offense  was 
committed  by  appellant,  which  was  charged 
in  four  counts  in  the  indictment,  amon): 
which  no  election  was  had.  A  general  charge 
to  the  Jury  was  given,  and  a  general  verdict 
rendered  by  them.  In  such  case  we  have 
always  held  that  the  verdict  must  be  referred 
to  any  count  which  is  sustained  by  the  evi- 
dence. That  legal  possession  of  the  alleged 
stolen  money  was  in  Allensworth,  cashier  of 
the  Chillicothe  bank  In  Hardeman  county,  at 
the  time  manual  possession  thereof  was  ob- 
tained by  appellant,  seems  obvious.  One 
count  of  said  indictment  charged  ownership 
and  possession  in  Allensworth.  The  submis- 
sion of  the  issue  of  guilt  predicated  on  a 
taking  from  Gibson  could  not,  therefore,  have 
harmed  appellant  when  the  evidence  fully 
sustained  a  verdict  of  guilt  predicated  on  a 
taking  from  Allensworth.  The  matter  might 
be  further  discussed  under  the  rule  of  law 
making  the  venue  of  a  prosecution  for  theft 
lie  in  the  coimty  where  tbe  property  was 
originally  taken,  or  in  any  county  into  which 
the  same  was  carried,  in  which  character  of 
case  the  alleged  owner  might  live  in  a  county 
distant  from  that  of  tbe  prosecution,  but 
we  deem  such  discus.slon  needless. 

[10, 11]  During  their  deliberations  the  jury 
came  into  court  and  asked  for  the  reproduc- 
tion of  certain  testimony.  The  court  stenog- 
rapher read  from  tbe  evidence  of  the  witness 
Indicated  until  stopped  by  the  jury's  state- 
ment that  that  was  all  they  wanted.  Appel- 
lant's counsel  asked  that  all  the  evidence  on 
that  point  be  read.    The  court  stated  that  he 
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doubted  what  that  point  was,  and  asked 
counsel  to  state  It,  wbich  he  failed  to  do. 
Tbe  court  then  asked  tlie  Jury  if  they  desired 
more  evidence  read,  which  they  answered  in 
the  negative,  and  they  were  thereupon  re- 
tired. No  error  is  shown  by  this.  The  right 
of  recall  of  a  witness  Is  limited  by  the  request 
of  the  jury.  The  bill  of  exceptions  complain- 
ing of  this  matter,  as  qualified  by  the  trial 
court,  shows  that  when  the  request  for  this 
evidence  was  made  the  Jury  stated  what  they 
wanted.  The  presumption  of  this  court,  in 
the  absence  of  an  affirmative  showing  to  the 
contrary,  would  be  that  when  the  jury 
stopped  tbe  witness,  they  bad  what  they 
asked  for  and  wanted.  Wilson  v.  State,  37 
Tex.  Cr.  R.  378,  36  S.  W.  390,  38  8.  W.  624, 
:!9  S.  W.  373;  article  755,  Vernon's  C.  C.  P. 

The  question  as  to  the  intent  to  appropri- 
ate at  the  time  of  acquisition  was  fully 
submitted  to  the  Jury  whose  duty  it  was  to 
solve  this  proposition,  and  they  were  told 
that,  if  they  had  a  reasonable  doubt  of  the 
fact  that  appellant  had  the  design  to  appro- 
priate such  property  at  the  time  same  came 
into  his  possession,  they  should  acquit.  We 
are  not  prepared  to  say  that  there  is  not 
evidence  in  the  record  to  Justify  their  finding 
against  appellant.  The  facts  tended  most 
cogently  to  show  both  such  intent  at  that  time 
and  continuously  thereafter.  We  find  noth- 
ing in  the  record  to  indicate  the  voluntary 
return  of  such  money  by  appellant  even  up  to 
the  time  of  the  trial,  which  took  place  some 
10  months  after  the  alleged  taking.  The 
money  in  question  was  withdrawn  from  the 
ChiUlcothe  bank  by  several  large  checks. 
There  is  tiothing  in  the  Mitchell  Case,  78 
Tex.  Cr.  R.  79,  180  S.  W.  115,  L.  R.  A.  1916C, 
580,  which  makes  it  analogous  to  the  instant 
case,  and  nothing  which  would  call  for  the 
granting  of  this  rehearing. 

Finding  no  error  in  the  original  opinion, 
the  appellant's  motion  for  rehearing  will  be 
overruled. 


DOMEIER  V.  STATE.    (No.  6566.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  21, 
1921.) 

Animals  4s>36  —  Information  held  to  ehargo 
violatioa  of  Tlok  Eradication  Law. 

Information  held  sufficient  to  charge  fail- 
ure to  dip  live  stock  in  accordance  with  pro- 
visions of  the  Tick  Bradication  Law  (Vernon's 
Ann.  Civ.  St.  Supp.  1918,  arts.  7314-7314q). 

Appeal  from  Kendall  County  Court;  J.  A. 
Phillips,  Judge. 

Andreas  Domeier  was  convicted  of  failure 
to  dip  live  stock  in  violation  of  the  Tick 
Kradicatlon  Law,  and  he  appeals.    Affirmed. 

R.  G.  Storey,  Asst  Atty.  Qen.,  for  the 
State. 


LATTIMORE,  J.  Appellant  was  convict- 
ed in  the  county  court  of  Kendall  county  for 
falling  to  dip  certain  live  stock  in  accordance 
with  tbe  provisions  of  what  is  known  as  t)ie 
Tick  Eradication  law  (Vernon's  Ann.  Civ. 
St.  Supp.  1918,  arts.  7314-7314q,  and  punish- 
ed by  a  fine  of  $25. 

There  is  no  statement  of  facts  nor  bill  of 
exceptions  In  the  record.  There  appears  a 
lengthy  motion  in  arrest  of  Judgment  pre- 
senting sundry  reasons  why  the  information 
is  not  sufficlrait.  We  have  carefully  examin- 
ed tbe  state's  pleadings  in  the  case.  Same 
charge,  in  substance,  that  appellant  owned. 
controlled,  and  cared  for  certain  cattle. 
horses,  asses,  and  mules  on  a  certain  date; 
that  on  said  date  said  animals  were  on  prem- 
ises owned  by  appellant  in  Kendall  county, 
which  premises  and  county  were  duly  quar- 
antined under  tbe  orders  of  the  live  stock 
sanitary  commission  of  Texas  in  accordance 
with  law;  that  said  animals  had  been  on  a 
certain  date  exposed  to  the  fever-carryins 
tick,  after  which,  upon  ascertainment  of 
such  fact,  the  live  stock  sanitary  commis- 
sion, in  writing,  on  May  2,  1921,  had  directed 
appellant  to  dip  said  animals  in  a  certain 
named  vat  In  said  county  which  vat  con- 
tained the  solnticm  prescribed  in  said  statute, 
which  dipping  direction  also  included  the 
honrs  at  which  appellant  was  to  dip  said 
cattle,  and  that  same  were  to  be  dipped  on 
May  18,  1921;  that  appellant  unlawfully  and 
wUlfuly  failed  and  refused  to  dip  said  ani- 
mals at  said  time  and  place. 

This,  we  think,  a  sufficient  complaint  and 
Information  charging  a  violation  of  this 
statute.  It  follows  that  in  our  Judgment  the 
motion  in  arrest  of  Judgment  was  properly 
overruled. 

The  information  being  sufficient,  and  the 
record  containing  no  statement  of  facts,  no 
error  appears,  and  the  Judgment  will  be 
affirmed. 


CADLE  V.  STATE.     (No.  6546.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Doc.  21, 
1921.) 

1.  Criminal  law  «=>878 (2)— Verdict  sustalna- 
ble  nnder  either  of  two  coonts  opheid. 

In  a  prosecution  under  an  information 
charging,  in  t;wo  counts,  adultery  by  living  to- 
gether and  having  carnal  intercourse  and  by 
habitual  intercourse  without  living  together,  a 
verdict  of  guilty,  if  it  can  be  sustained  under 
either  count,  will  be  upheld. 

2.  Adoitery    «=>i— One    act    of    InterooHrso, 
where  parties  live  together,  saflloient 

Where  parties  charged  with  adultery  live 
together,  one  act  of  intercourse  is  sufficient  to 
convict. 
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3.  Adaltery  4=3l4— Grimlaal  law  «s»409— la. 
teroourse  may  be  shown  eirouaiitantlally  or 
by  defeadant's  extrajudicial  admlssioas.  If  oor- 
roborated. 

That  parties  charged  with  adaltery  bad  in- 
tercourse while  living  together  may  be  abown 
by  circumstantial  evidence,  if  necessary,  or  by 
defendant's  extrajudicial  admissions,  if  corrob- 
orated. 

4.  Criffllnal  law  «=3534  (2)— Extrajudicial  oou- 
fesslons  and  corroborative  evidence  held  suf- 
ficient to  convict. 

In  a  prosecution  for  adultery  while  living 
together,  defendant's  extrajudicial  confessions 
and  corroboratiTe  testimony  of  other  witnesses, 
indnding  the  woman  with  whom  the  offense  waa 
committed,  held  sufficient  to  show  he  had  in- 
tercourse with  ber  while  she  was  living  at  his 
boose. 

5.  Crimlaai  law  «=3i090(5)— Refusal  to  re- 
quire election  between  counts  not  reversibio 
error,  In  absence  of  bill  of  exceptions. 

Where  no  bill  of  exceptions  waa  taken  to 
the  court's  refusal  to  require  the  state  to  elect 
between  two  counts  of  an  information,  such  re- 
fusal is  not  ground  for  reversal. 

6.  Criminal  law  «=3829(I0)— No  error  la  re- 
fusal of  oharge  covered  In  charge  given. 

In  a  prosecution  for  adultery,  where  the 
court  told  the  jury  that  the  woman  with  whom 
the  offense  was  committed  was  an  accomplice, 
whose  testimony  must  be  corroborated,  it  did 
not  err  in  refusing  defendant's  special  charge 
on  such  point. 

7.  Criminal  law  «=9l 1 69 (7)— Introduction  of 
Judgment  not  error  where  party  convicted 
testified  she  pleaded  guilty. 

In  a  prosecution  for  adultery,  where  the 
woman  with  whom  the  offense  was  committed 
testified,  without  objection,  that  she  had  plead- 
ed guilty  to  a  charge  of  vagrancy,  the  intro- 
dnction  of  the  judgment  finding  her  goilty 
thereof  was  not  error. 

8.  Sunday  ®=>30 (7)— Judgment  rendered  on 
Sunday  may  be  introduced  In  evidence. 

In  a  prosecution  for  adultery,  the  fact  that 
a  judgment  finding  the  woman  with  whom  the 
offense  was  committed  guilty  of  vagrancy  waa 
rendered  on  Sunday  ia  no  enffident  ground  of 
objection  to  ita  admission  In  evidence. 

9.  Criminal  law  <8=»l  169(12)— Evldenoe  that 
defendant  waa  at  his  resideaoe,  where  womaa 
aiao  lived,  when  witness  oallsii  at  his  plaee 
of  business,  held  admissible  In  prosecution  for 
adultery. 

In  a  prosecution  for  adultery,  testimony 
that  witness  was  told,  when  be  called  at  de- 
fendant's place  of  business,  that  defendant  was 
at  bis  residence  where  the  woman  with  whom 
the  offense  was  committed  lived,  held  not  prej- 
udicial error,  being  legitimate,  if  it  might  have 
led  the  jury  to  believe  he  was  with  the  woman, 
and  harmless  otherwise. 

Appeal   from   Ellis  County  Court;  F.  L. 
Wilson,  Judge. 

J.  W.  Ca^le  was  convicted  of  adultery,  and 
be  appenls.    Affirmed. 


J.  T.  Spencer,  of  Wazabacbie,  for  appel- 
lant 

K.  G.  Storey,  Asst  Atty.  Gen.,  for  tbo 
Stat& 

LATTIMORE,  J.  Appellant  was  convict- 
ed in  the  county  court  of  Ellis  County  of 
tbe  offense  of  adultery,  and  bis  punishment 
fixed  at  a  fine  of  $200. 

[t,  2]  There  were  two  counts  In  tbe  Infor- 
matlou;  adultery  being  charged  in  one  by 
means  of  living  together  and  having  carnal 
Intercourse,  and  In  tbe  other  by  habitual 
carnal  intercourse  without  living  together. 
Tbe  main  contention  of  appellant,  which  is 
raised  in  various  ways,  is  that  the  evidence 
does  not  support  tbe  general  verdict  ren- 
dered, nor  tbe  judgment  of  guilty.  If  said 
verdict  can  be  sustained  under  either  count, 
under  our  practice,  it  will  be  upheld  by  us. 
That  the  parties  lived  together  la  without 
controversy.  Miss  Ohr,  who  was  the  woman 
with  whom  appellant's  adultery  was  charged, 
testified:  "I  came  to  Waxahachle  some 
time  during  tbe  summer  of  1920,  and  lived 
for  a  time  with  J.  W.  Gadle  and  family." 
Walter  Heine  testified:  "While  Freddie  Mae 
Ohr  was  living  at  the  house  of  defendant," 
etc.  Will  Carroll  testified:  "At  tbe  time 
Freddie  Mae  Obr  was  living  at  bis  house," 
etc.  John  Hutchinson  testified  "While  Fred- 
die Mae  Ohr  was  living  at  the  home  of  de- 
fendant," etc.  There  was  no  testimony  in 
any  wise  contradictory  of  the  fiict  that  the 
young  woman  lived  at  the  home  of  appellant. 
It  is  well  settled  that  one  act  of  intercourse 
where  the  parties  live  together  will  meet 
the  requirements  of  the  statute.  Swancoat 
V.  State,  4  Tex.  App.  105;  Bird  v.  State,  27 
Tex.  App.  636, 11  S.  W.  641,  11  Am.  St  Rep. 
214;  Bodkins  v.  State,  TS  Tex.  Cr.  R.  499, 
172  S.  W.  216. 

[S]  Tbe  issue  of  the  living  together  of  ap- 
pellant and  tbe  young  woman  being  settled 
against  bim,  there  remains  but  the  question 
of  the  suflSclency  of  the  testimony  to  show 
intercourse  between  such  parties  while  they 
lived  together.  This  fact  could  be  shown  to 
the  satisfaction  of  the  Jury  by  circumstan- 
tial evidence  if  necessary.  It  could  also  be 
shown  by  the  extrajudicial  admissions  of  ap- 
pellant, if  corroborated  by  other  evidence. 

[4]  The  young  woman  testified  as  a  wit- 
ness and  gave  evidence  of  her  continued  in- 
timacy and  association  with  appellant,  which 
seems  fully  corroborated  by  the  testimony  of 
other  people.  She  testified  that  he  bad  a 
number  of  acts  of  intercourse  with  her  at 
various  times,  n<me  of  which  she  said  took 
place  at  his  home.  She  testified  that  while 
she  lived  in  bis  house  appellant's  wife  was 
confined  in  a  sanitarium  for  some  weeks. 
She  also  testified  that  she  had  stated  to  the 
county  attorney  of  Ellis  county,  which  state- 
ment was  by  said  county  attorney  reduced 
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to  writing  and  signed  by  her,  that  while  she 
lived  in  the  home  of  appellant  he  slept  with 
her  three  or  four  nights  in  his  house  before 
she  let  him  have  intercourse  with  her  at 
said  house.  While  giving  her  testimony  she 
enumerated  other  things  which  she  said  were 
contained  in  said  written  statement,  such 
as  the  fact  that  she  and  appellant  slept  to- 
gether for  several  nights  at  said  house,  and 
that  appellant  paid  her  board  and  room  rent 
at  other  places,  and  paid  for  most  of  her 
clothes,  etc.  This  testimony  of  the  young 
woman  seems  to  have  been  introduced  before 
the  jury  without  objection. 

She  also  testified  that  some  of  the  things 
in  said  witness'  statement  were  true,  but  de- 
nied that  appellant  had  intercourse  with  her 
at  his  house.  Her  only  excuse  for  what  she 
says  was  an  incorrect  statement  on  her  part 
on  this  point,  as  detailed  to  the  county  at- 
torney, was  that  she  was  scared.  liCt  us 
see.  The  proof  being  ample  that  the  parties 
lived  together,  and  her  statement  that  they 
slept  together  several  nights  at  his  house 
being  unchallenged,  and  it  appearing  in  the 
record  without  controversy  that  after  she 
left  bis  house  she  went  to  a  rooming  house 
in  Italy,  where  she  admits  carnal  inter- 
course with  appellant,  and  that  he  paid  a 
fine  for  her  for  vagrancy,  which  charge 
must;  in  the  nature  of  things,  have  been 
predicated  upon  her  bad  character  or  con- 
duct and  their  continued  association  and 
intimacy  being  testified  to  by  other  per- 
sons, and  it  being  testified  to  by  three 
parties,  without  contradiction,  that  while 
the  young  woman  lived  In  appellant's  home 
he  told  them  that  he  had  to  sleep  with  her 
three  or  four  nights  before  he  could  "do 
any  good,"  or  "before  he  had  any  luck,"  or 
"before  he  had  any  success,"  seems  ample 
proof  to  our  minds,  to  justify  the  conclusion 
of  the  jury  that  appellant  had  Intercourse 
with  the  young  woman  at  his  house  while 
she  was  living  there.  We  recognize  the  fact 
that  the  extrajudicial  confession  of  one  ac- 
cused of  crime,  to  the  fact  that  he  commit- 
ted the  act  charged,  is  insufficient  of  itself 
to  justify  a  conviction,  but  same  may  be 
corroborated.  We  think  the  statements 
made  by  appellant  to  the  three  witnesses 
mentioned  to  the  effect  that  be  slept  with 
the  young  woman  three  or  four  nights  at 
his  house  before  he  had  any  luck,  or  before 
he  could  do  any  good,  or  before  be  bad  any 
success,  admit  of  but  one  interpretation,  and 
that  is  that  be  Slept  with  her  three  or  four 
nights  before  he  had  carnal  Intercourse  with 
her.  She  does  not  deny,  but,  on  the  contrary* 
neeras  to  admit,  that  he  did  sleep  with  her 
three  of  fonr  nIghU  while  she  lived  at  his 
hous&     She  also  admitted  having  stated  to 


the  county  attorney  that  on  one  of  said 
nights  he  bad  carnal  intercourse  with  her. 
We  think  the  evidence  sufficiently  corrobo- 
rates tlie  extrajudicial  confession  of  api^el- 
lant  and  shows  him  to  be  guilty  under  the 
first  count  in  the  information. 

[5]  What  we  have  just  said  disposes  of 
apiWlant's  contention  that  the  evidence  does 
not  support  tbe  verdict,  and  that  the  court 
should  have  given  a  peremptory  instruction, 
and  tliat  the  court  should  have  charged  the 
jury  not  to  consider  the  first  count  in  the 
Information  against  defendant.  The  appel- 
lant asked  that  there  be  an  election  between 
the  counts,  but  seems  to  have  been  satis- 
fied with  the  court's  refusal  to  require  the 
state  to  elect,  inasmuch  as  no  bill  of  excep- 
tions was  taken  to  the  action  of  the  court  in 
declining  to  compel  the  state  to  make  sucli 
election. 

We  think  the  court's  charge  to  the  jury 
with  r^ard  to  the  character  of  intercourse 
necessary  to  constitute  guilt  sufficient 

[S]  The  trial  court  told  the  jury  that  the 
witness  f  reddle  Mae  Ohr  was  an  accomplice, 
and  that  her  testimony  must  be  corrobor- 
ated, and  there  was  no  error  In  refusing  ap- 
pellant's special  charge  on  this  point. 

[7, 1]  Appellant  has  a  bill  of  exceptions  to 
the  introduction  in  evidence  of  the  judgment 
of  the  justice  court  finding  Freddie  Mae 
Ohr  guilty  of  vagrancy.  The  young  woman 
herself  had  testified  without  any  objection 
that  she  pleaded  guilty  in  said  court  to  va- 
grancy, and,  tttls  evidence  being  before  the 
jury  without  objection,  we  would  hold  that 
the  introduction  of  the  judgment  iteeU  could 
present  no  error.  Tbe  fact  that  the  judg- 
ment was  rendered  on  Sunday  would  be  no 
sufficient  ground  of  objection  thereto. 

[t]  Appellant  also  complains  that  the  state 
was  permitted  to  prove  by  the  witness  Pierce 
the  following:  While  Freddie  Mae  Ohr  was 
staying  at  the  home  of  defendant,  while  de- 
fendant's wife  was  in  the  sanitarium,  he 
went  to  defendant's  place  of  business  and 
made  inquiry  for  him  and  was  told  that  de- 
fendant was  at  his  residence.  Appellant's 
ground  of  objection  to  this  testimony  was 
that  it  might  have  led  tbe  jury  to  believe 
that  appellant  was  at  his  residence  with 
Freddie  Mae  Ohr.  In  our  view  of  this  mat- 
ter. If  the  evidence  was  fairly  susceptible 
of  that  construction,  It  was  legitimate  to  go 
before  the  jury;  if  it  was  not  susceptible 
of  that  construction,  it  was  harmless,  and 
we  are  Inclined  to  think  that  its  admission 
was  not  such  error  as  to  be  prejudicial. 

Finding  ourselves  unable  to  agree  wltb 
appellant's  contentions,  and  believing  no  re- 
versible error  appears  in  the  record,  the 
judgment  of  the  trial  court  will  bo  affirmed. 
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GARDENER  v.  STATE. 


(No.  6453.) 

Not.  30, 


(Conrt  of  Criminal  Appeals  of  Texaa. 
1921.) 


1.  CrImlBal  law  «=»46&— Opinion  of  nonoxport 
witneaa  aa  to  itofMidant'a  aanlty  held  Inad- 
missible for  want  of  proper  predicate. 

In  a  prosecntion  for  forgery,  where  the 
defense  of  insanity  was  interposed,  it  was 
error  to  receive  tlie  opinion  of  a  nonexpert 
witness  on  the  issue  of  insanity,  in  the  ab- 
sence of  a  relation  by  the  witness  of  some 
fact  on  which  the  opinion  was  predicated;  a 
mere  acquaintance  with  the  subject  of  in- 
quiry not  being  sufficient 

2.  Crtmlnai  law  ^=9531(2)— Evidenoe  as  to 
whother  defendant  regarded  himself  under 
wrest  when  makinv  an  nnwamed  oonfeesion 
held  admlsslliie. 

In  a  prosecntion  for  forgery,  where  de- 
fendant had  made  a  confession  to  the  sher- 
iff before  he  was  notified  that  he  was  nnder 
arrest,  the  state  of  defendant's  mind  as  to 
his  knowledge  of  the  sheriff's  intention  to 
arrest  him,  or  as  to  whether  he  regarded  him- 
self as  in  custody,  was  important  in  deter- 
mining the  admissibility  of  liis  unwarned  con- 
fession, and  evidence  in  that  respect  was  ad- 
missible. 

3.  Criminal  law  «=>829(I2)— Correct  charge 
properly  refused,  where  covered  by  charge 
given. 

It  was  not  error  to  refuse  a  correct  charge 
that  defendant  did  not  have  the  burden  of  es- 
tablishing Insanity  beyond  a  reasonable  doubt, 
but  was  only  required  to  prove  it  by  a  pre- 
I>onderance  of  the  evidence,  where  defendant's 
rights  were  fuUy  guarded  by  the  main  charge. 

Appeal    from    District    Ck>urt,    Hamilton 
County;  J.  R.  McClellan,  Judge. 

Walter  Gardener  was  convicted  of  forgery, 
and  he  appeals.    Reversed  and  remanded. 

A.  R.  Bldson,  of  Hamilton,  for  appellant. 
R.  O.  Storey,  Asst.  Atty.  Oen.,  for  the 
State. 


MORROW,  P.  J.  The  conviction  is  for 
the  offense  of  forgery ;  punishment  fixed  at 
confinement  in  the  penitentiary  for  a  period 
of  two  years. 

The  defense  of  insanity  was  interposed, 
upon  the  evidence  of  both  expert  and  non- 
expert witnesses.  The  state  relied  uxK)n  the 
testimony  of  the  nonexpert  witnesses,  and 
the  sufficiency  of  the  predicate  given  by  them 
for  the  affirmative  opinion  that  the  appellant 
'was  sane  is  challenged. 

One  of  these  witnesses  testified  that  he  had 
knoAvn  appellant  for  eight  or  ten  years ;  that 
they  bad  formerly  been  chums  and  closely 
associated  together;  that  his  recent  associa- 
tion bad  not  been  intimate,  but  that  he  seen 
the  an>eU<u>t,  talked  to  him,  and  observed 
him  on  various  occasions  within  the  12 
months  past,  had  seen  the  appellant  con- 
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versing  with  others  In  a  crowd,  and  had  al- 
so seen  him  on  a  rabbit  hunt,  but  thereon 
had  no  conversation  with  him.  Other  wit- 
nesses upon  the  subject  were  more  meager, 
but  not  more  explicit. 

The  rules  governing  the  predicate  for  such 
an  opinion  are  stated  in  Williams  v.  State, 
37  Tex.  Cr.  R.  348,  39  S.  W.  68T.  The  rea- 
sons upon  which  they  are  based  are  there 
stated,  and  both  rules  and  reasons  have  re- 
ceived the  sanction  of  this  court  on  various 
subsequent  occasions.  Henderson  v.  State,- 
49  Tex.  Or.  R.  512,  93  S.  W.  550;  Hurst  v. 
State,  40  S.  W.  2G4;  Burton  v.  State,  51 
Tex.  Cr.  R.  200,  101  S.  W.  226;  Wells  v. 
State,  60  Tex.  Cr.  R.  501,  08  S.  W.  861; 
Sims  V.  State,  50  Tex.  Cr.  R.  565,  99  S.  W. 
555;  Betts  V.  State,  48  Tex.  Cr.  R.  525,  89 
S.  W.  413;  Lee  v.  State,  43  Tex.  Cr.  R.  287, 
64  S.  W.  1047;  Plummer  v.  State,  86  Tex. 
Cr.  R.  487,  218  S.  W.  499;  Hazelwood  v. 
State,  79  Tex.  Cr.  R.  483,  188  S.  W.  201; 
Barton  v.  State,  230  S.  W.  989;  Taylor  v. 
State,  227  S.  W.  684;  Turner  v.  State,  61 
Tex.  Cr.  R.  97,  133  S.  W.  1052. 

[1]  As  applied  to  the  matter  in  hand,  the 
rules  mentioned  preclude  the  receipt  of  the 
opinion  of  a  nonexpert  witness  upon  the  Is- 
sue of  sanity,  in  the  absence  of  a  relation 
by  the  witness  of  some  fact  upon  which  the 
opinion. is  predicated,  and  a  mere  acquaint- 
ance with  the  subject  of  inquiry  is  not  suffi- 
cient predicate  to  authorize  the  receipt  of 
the  opinion.  In  the  Instant  case,  it  was  man- 
ifestly practicable  to  have  elicited  from  the 
witnesses  some  act  or  word  or  appearance 
or  conduct  of  the  appellant  forming  the  basis 
of  the  opinion  expressed,  to  the  end  that  the 
jury  might  test  the  value  of  the  opinion  by 
the  predicate.  If  the  nonexpert  witness  can 
detail  no  fact  or  circumstance  as  a  predicate, 
but  is  able  to  relate  his  acquaintance  with 
the  subject  of  inquiry,  his  opinion  of  sanity 
cannot  be  received.  Turner  v.  State,  61  Tex. 
Or.  R.  97.  133  S.  W.  1052;  Burton  v.  State, 
51  Tex.  Cr.  R.  200,  101  S.  W.  226;  Betts  v. 
State,  48  Tex.  Cr.  R.  525,  89  S.  W.  413;  Bar- 
ton V.  State,  230  S.  W.  989;  Taylor  v.  State, 
227  S.  W.  684.  In  our  opinion,  in  receiving 
the  testimony  mentioned,  the  trial  court  fell 
Into  error  prejudicial  to  the  appellant 

The  forged  instrument,  a  check,  was  used 
in  procuring  a  shipment  of  merchandise  from 
Dallas  to  Hamilton,  addressed  to  Hugh  Wat- 
son. Appellant  called  for  the  goods,  and  the 
express  agent  called  the  sheriff.  The  sheriff 
went  to  the  express  office  for  the  purpose 
of  arresting  the  person  who  called  for  the 
goods,  and,  soon  after  his  arrival,  took  ap- 
pellant in  custody.  Before  notifying  the 
appellant  that  he  was  under  arrest,  the  sher- 
iff obtained  from  him  the  admission  that  he 
had  forged  the  checlc  Whether  appellant, 
at  the  time  he  made  the  admission,  was 
aware  of  the  intention  of  the  sheriff  to  ar- 
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rest  him,  or  regarded  himself  as  in  custody 
Or  under  restraint,  Is  not  disclosed  by  di- 
rect testimony. 

[2]  The  state  of  his  mind  upon  that  sub- 
ject was  of  importance  in  determining  the 
admissibility  of  bis  unwarned  confession. 
Clark  V.  State,  84  Tex.  Cr.  E.  390.  207  S.  W. 
98.  The  circumstances  were  such  as  might 
have  warranted  the  Jury  in  concluding  that 
he  was  conscious  of  the  fact  tliat  he  was  in 
custody,  but  we  think  not  conclusively  so  as 
to  require  the  exclusion  of  the  testimony. 
Upon  request,  his  attitude  upon  the  subject 
might  have  been  submitted  to  the  Jury  and 
the  use  of  the  testimony  against  him  made 
to  depend  uiwn  their  finding.  Without  re- 
citing the  facts,  we  are  of  the  opinion  that 
the  evidence  was  such  as  Justified  the  trial 
court  in  refusing  to  instruct  the  Jury  af- 
firmatively to  acquit  unless  the  venue  waa 
proved.  In  its  main  charge,  as  a  predicate 
for  conviction,  the  Jury  was  required  to  de- 
termine that  the  offense  Tvas  committed  in 
Hamilton  county. 

To  our  mind,  the  record  reveals  the  fact 
that  the  case  was  tried  upon  the  theory  that 
the  appellant  was  a  resident  citizen  of  Ham- 
ilton county.  The  date  marks  on  the  check 
and  tbe  order,  the  shipping  directions,  the 
locality  of  the  appellant  at  the  time  that  be 
called  for  the  property,  and  the  other  facts 
adverted  to,  negative  the  idea  that  there 
was  any  contention  upon  the  trial  court  that, 
at  the  time  of  the  forgery,  appellant  was 
elsewhere  than  In  Hamilton  county.  It  Is 
true  that  the  burden  was  not  upon  the  ap- 
pellant to  show  where  the  forgery  took  place ; 
but  the  affirmative  evidence  introduced  by 
the  state,  showing  that  the  transaction  was 
in  Hamilton  county,  in  the  absence  of  any 
controverting  testimony  adduced  upon  that 
subject,  was  sufficient  to  show  that  the  mat- 
ter of  venue  in  Hamilton  county  was  not 
controverted. 

[3]  Cktmplaint  is  made  of  the  refusal  of  the 
trial  court  to  give  a  special  charge  instruct- 
ing the  Jury  that  the  burden  was  not  upon 
the  appellant  to  establish  his  Insanity,  be- 
yond a  reasonable  doubt,  but  that  it  was 
required  only  that  it  be  proved  by  the  pre- 
ponderance of  the  evidence.  The  charge 
contains  a  correct  statement  of  the  law,  but, 
as  we  understand  the  precedents  upon  the 
subject,  appellant's  rights  were  fully  guard- 
ed by  the  main  charge,  which  rendered  the 
special  charge  unnecessary.  The  court  in- 
structed in  the  language  of  WlUson's  crim- 
inal form  929,  which  charge  has  been  ap- 
proved as  a  sufficient  statement  of  the  law 
on  numerous  occasions.  See  Clark  ▼.  State, 
S  Tex.  App.  330,  and  other  cases  listed  in 
Vernon's  Texas  Crim.  Statutes,  vol.  1,  p.  19, 
note  10.  There  are  some  in.stances  in  which 
the  court  has  deviated  from  the  charge  men- 
tioned, and  In  doing  so  has  Increased  the 
burden  upon  the  accused.    Under  such  cir- 


cumstances, the  special  Charge  requested  by 
appellant  has  been  held  suitable  to  correct 
the  error.  Hurst  v.  State,  40  Tex.  Or.  E.  378, 
46  S.  W.  635,  60  S.  W.  719.  In  the  Instant 
case,  there  was  no  error  in  refusing  It 

Because  of  the  error  pointed  out,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


COLEMAN   V.   STATE.     (No.   6364.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov. 
30,  1921.) 

1.  Witnesses  ^=3318— WKness  ualmpeaohed 
oaanot  be  aaked  on  diroot  exaailnatlOB  whotli- 
er  he  had  told  others  his  testimony. 

Where  state's  witness  testified  he  saw 
defendant,  accused  of  hog  theft,  driving  a 
bunch  of  hogs,  witness,  not  being  impeached, 
could  not  "be  asked  on  direct  examination 
whether  he  had  told  any  one  of  so  seeing 
defendant,  nor  could  he,  after  having  been 
asiied  on  cross-examination  if  he  did  not  steal 
and  sell  the  bogs  to  defendant,  then  testify 
as  to  seeing  defendant  with  the  hogs,  where 
the  defendant's  evidence  tended  to  show  that 
he  had  stolen  or  contemplated  stealing  the 
hogs  before  the  time  he  testified  to  seeing 
defendant  with  hogs. 

2.  Witnesses  «s>346— Evidence  that  witness 
was  In  possession  of  ttie  prop>8rty  stolea 
and  offered  to  pay  for  It  admissible. 

In  prosecution  for  hog  theft,  it  might  be 
shown  to  attack  credibility  of  defendant's  wit- 
nesses that  being  found  in  possession  of  the 
hogs  after  the  theft,  they  offered  to  settle 
therefor  and  did  give  checlis;  bat  evidence  that 
one  of  them  was  ill  and  that  his  wife,  not  in 
his  presence,  gave  a  check  in  settlement,  was 
not  admissible,  the  wife  not  being  a  witness. 

3.  Criminal  law  «s>656(6)— Court  sh4Mld  not 
state  opinion  as  to  materiality  of  impeaching 
testimony. 

Where  evidence  went  to  show  that  witness 
for  defendant  bad  possession  of  the  stolen 
property  after  the  theft  and  did  not  then 
claim  possession  from  a  third  party,  as  he 
did  in  his  testimony,  the  court,  on  objection 
to  the  evidence,  should  not  have  stated  that  it 
went  to  the  credibility  of  the  witness  and  that 
he  thought  it  very  material. 

4.  Criminal  law  «s>8l4(l7)— Charge  en  dr. 
oumstantial  evidence  need  not  be  given  where 
state  relies  in  part  on  such  evidence. 

A  charge  on  circumstantial  evidence  need 
not  be  given  where  the  state  only  relies  in  part 
upon  circumstantial  evidence. 

5.  Criminal  law  «=»8I4(I7)— Evidence  held 
clroumttantlal  and  not  to  warrant  Instrnc- 
tlon  as  to  clroumstantlal  evidence  "In  part." 

Evidence  that  witness  saw  defendant  driv- 
ing the  stolen  hogs  from  the  direction  of  the 
place  where  taken  toward  the  place  where 
found  was  circumstantial,  not  direct,  and,  all 
the  other  evidence  being  circamstantiBl,  did 
not  warrant  a  charge  that  the  state  relied 
"in  part"  on  circomstantial  evidence. 
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Appeal  from  District  CJonrt,  Freestone 
County;  A.  M.  Blacksufti,  Judge. 

Charlie  Coleman  was  conTicted  of  theft, 
and  appeals.     Reversed  and  remanded. 

Boyd,  Bell  &  Smith  and  Willlford  &  Gep- 
I>ert,  all  of  Teague,  for  appellant 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Appellant  was  charged 
with  the  theft  of  hogs  from  one  J.  O.  Hagler. 
Conviction  followed,  punishment  being  as- 
sessed at  two  years  in  the  penitentiary. 

J.  C.  Hagler  and  6.  B.  Anderson  owned 
quite  a  bunch  of  hogs,  which  were  running 
together  in  the  same  locality.  On  a  cer- 
tain Thursday  they  discovered  that  27  of 
the  bogs  were  missing.  Part  of  those  gone 
belonged  to  Hagler,  and  part  to  Anderson. 
It  was  the  theory  of  the  state  that  Charlie 
Coleman  (the  appellant)  and  Press  Yar- 
brough  bad  stolen  the  hogs  on  Wednesday 
and  carried  them,  or  part  of  them  at  least, 
to  Linfleld  Powell's.  Press  Yarbrough  and 
appellant  were  negroes.  Yarbrough  was 
living  upon  Powell's  place  and  cultivating 
land  for  him.  Appellant  was  cultivating 
land  for  Tolbat  Young,  Jr.  Young  and  Pow- 
ell were  brothers-in-law.  In  support  of  the 
state's  theory,  Essex  Glover,  another  negro, 
testified  that  on  the  Wednesday  in  question 
he  had  seen  Coleman  and  Yarbrough  driving 
a  bunch  of  hogs  in  the  direction  of  Powell's 
house. 

[1]  A  part  of  the  missing  hogs  were  found 
in  Powell's  bam  on  Saturday  night.  On  the 
trial,  Powell  claimed  to  have  bought  them 
from  Yarbrough.  Appellant's  premises  were 
searched.  Fresh  meat  was  found,  on  one 
shoulder  of  which  a  brand  corresponding  to 
Hagler's  brand  was  discovered.  It  was  the 
theory  of  the  defense  that  Essex  Glover  had 
stolen  the  hogs,  and  sold  part  of  them  to 
appellant  and  Yarbrough,  having  delivered 
them  on  Friday  evening  at  Powell's  bam. 
On  direct  examination,  after  Glover  had  tes- 
tified that  he  had  seen  appellant  and  Yar- 
brough driving  a  bunch  of  hogs,  over  objec- 
tion of  appellant,  be  was  asked  if  he  had 
told  anybody  about  seeing  them,  and  replied 
that  he  had  told  Floyd  Bryant  about  it  on 
Wednesday  night  This  was  error.  The  wit- 
ness had  not  been  attacked  in  any  way  at 
that  time,  and  it  was  improper  to  so  permit 
the  state  to  bolster  its  witness.  Doucette 
V.  State,  46  S.  W.  800. 

On  cross-examination,  however,  persistent 
efforts  were  made  to  get  admissions  from  the 
witness  that  he  had  offered  to  sell  hogs  to 
Yarbrou^  prior  to  this  time;  that  he  had 
ddivered  the  hogs  .to  Yarbrough  and  appel- 
lant at  Powell's  bam  on  Friday  night  and 
received  a  check  in  payment ;  and  that  he  had 
lost  the  check  in  a  gambling  transaction. 
Appellant's  witnesses  affirmed  the  truth  of 
all  these  matters.    It  was  made  to  appear 


from  appellant's  attack  on  the  witness  Glover 
that  the  latter  was  the  thief,  and  that  his 
testimony  was  untrue  and  fabricated  for  the 
purpose  of  shielding  himself.  In  rebuttal 
the  state  recalled  Glover  and,  over  objection, 
was  permitted  to  prove  by  him  that  on 
Wednesday  night  he  told  other  parties  (nam- 
ing them)  about  having  seen  appellant  and 
Yarbrough  driving  the  hogs  that  day,  and  by 
the  parties  named  that  such  statements 
were  made  to  them  by  Glover.  Objections 
urged  were  that  appellant  had  not  under- 
taken to  prove  contradictory  statements  of 
the  witness,  and  had  made  no  attack  upon 
his  testimony  in  such  way  as  would  permit 
the  state  to  thus  support  him.  The  rule  that 
a  itarty  may  support  a  witness  by  proof  of 
statements  consistent  with  his  testimony 
where  the  adverse  party  has  pro. en  against 
him  statements  to  the  contrary  does  not 
control  In  this  character  of  attack.  The  rale 
here  invoked  Is  stated  by  Underbill  on  Evi- 
dence, i  241,  to  be: 

"  •  *  •  When,  however,  it  appears  that 
the  witness  is  probably  biased  in  favor  of  the 
party  calling  him  because  of  his  relation  to 
him,  or  on  account  of  his  relation  to  the  crime 
which  is  under  investigation,  it  may  be  shown 
that  before  such  relation  existed,  the  witness 
made  statements  confirmatory  of  his  testimony 
now  given  in  open  court" 

This  court,  speaking  through  Judge  Hen- 
derson in  Rlojas  v.  State,  36  Tex.  Cr.  B.  182, 
36  S.  W.  268,  says,  the  rule  is: 

"When  the  witness  is  charged  with  giving  his 
testimony  under  the  influence  of  some  motive 
prompting  him  to  make  a  false  or  colored 
statement,  it  may  be  shown  that  he  made 
similar  dedarations  at  a  time  when  the  im- 
puted motive  did  not  exist.  So,  in  contradic- 
tion of  evidence  teodinsr  to  show  that  the 
account  of  the  transaction  given  by  the  wit- 
ness, is  a  fabrication  of  late  date,  it  may  be 
shown  that  the  same  account  was  given  by 
him  before  its  ultimate  effect  and  operation 
arising  from  a  change  of  circumstances,  could 
have  been  foreseen." 

The  correctness  of  the  rule  was  reaffirmed 
in  Edwards  v.  State,  61  Tex.  Cr.  R.  307,  135 
S.  W.  540.  To  the  same  effect  is  the  princi- 
ple stated  In  volume  1,  Wharton's  Criminal 
Evidence,  |  492.  The  trouble  is  not  with  the 
rule  under  which  the  testimony  was  admit- 
ted, but  the  difficulty  is  to  determine  its 
application  to  the  facts  of  this  particular 
case.  To  render  admissible  the  confirmatory 
or  supporting  statement,  it  must  have  been 
made  at  a  time  prior  to  the  existence  of  the 
corrupt  motive  attributed  to  the  witness 
while  testifying.  The  defense  witnesses  do 
not  undertake  to  prove  as  against  Glover 
when  he  committed  the  theft  of  the  hogs ;  but 
charge  that  on  Sunday  preceding  the  theft 
he  had  offered  to  sell  them  hogs,  when  he 
owned  none,  and  on  a  Wednesday  following 
(the  day  it  is  claimed  appellant  and  Yar- 
brough stole  them)  that  he  promised  to,  and 
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did,  deliver  them  on  Friday.  If,  on  Wednes- 
day night  when  Glover  made  the  statements 
introduced  to  support  him,  he  had  already 
stolen  the  hogs,  or  had  then  formed  the  de- 
sign to  steal  them,  the  same  motive  would 
have  existed  as  was  attributed  to  him  at  the 
trial.  We  have  concluded  that  under  the 
peculiar  facts  disclosed  by  the  record,  such 
confirmatory  statements  should  not  have 
been  admitted. 

[2]  Powell  and  Young  were  used  as  wit- 
nesses by  appellant.  They  gave  testimony 
favorable  to  him.  On  cross-examination, 
over  repeated  objection  of  appellant,  counsel 
for  the  state  was  permitted  to  elidt  from 
them  that  when  ^agler  and  Anderson 
claimed  the  bogs  in  question  said  witnesses 
had  agreed  to  pay  $150  each  In  order  to 
settle  the  matter  and  avoid  a  prosecution; 
that  each  gave  their  check  for  that  amount 
Objections  to  this  testimony  were  urged  on 
the  ground  that  appellant  was  not  present 
at  the  time  the  conversation  with  reference 
to  the  settlement  and  giving  of  the  checlt  was 
had,  was  not  a  party  to  it;  that  it  was  done 
without  his  knowledge  or  consent;  was  not 
ratified  by  him;  therefore,  was  prejudicial 
to  bis  case,  and  inadmissible  against  him  for 
any  purpose.  The  testimony  was  admitted 
as  affecting  the  credibility  of  the  testimony 
of  Powell  niid  Young,  and  wns  so  limited  by 
the  court  in  his  charge.  While  It  Is  well 
understood  that  a  party  cannot  be  impeached 
upon  a  collateral  or  immaterial  matter,  still 
we  do  not  believe  the  evidence  complained  of 
comes  within  that  rule. 

"Tlie  feeling,  bias,  and  relationship  of  the 
witness  are  never  'collateral,  and  *  *  *  the 
witness  himself  may  be  interrogated  as  to  mat- 
ters showing  same,  and  if  he  denies  it,  then 
the  contrary  fact  may  be  shown  by  others." 
Nader  v.  State,  86  Tex.  Cr.  R.  424,  219  S. 
W.  474. 

"The  motives  which  operate  upon  the  mind 
of  a  witness  when  he  testifies  are  never  re- 
garded as  immaterial  or  collateral  matters.  A 
party  may  prove  declarations  of  witness  which 
tend  to  show  bias,  interest,  prejudice,  or  any 
other  mental  state  or  status  which  fairly  con- 
strued might  tend  to  affect  his  credibility." 
Branch's  Criminal  Law,  {  861,  and  authorities 
there  cited. 

In  the  Nader  Case,  supra,  one  Alex  George 
had  been  used  as  a  witness  by  the  defendant 
On  cross-examination  be  was  asked  if  about 
a  montli  after  the  killing,  which  was  under 
investlgatlcm,  he  and  other  parties,  naming 
them,  did  not  offer  to  pay  the  widow  of  de- 
ceased a  large  sum  of  money  if  she  would 
drop  the  prosecution.  It  was  held  that  it 
was  permissible  for  the  state  to  ask  the  wit- 
ness George  with  reference  to  his  connection 
with  such  a  transaction,  and  if  he  denied  it 
to  prove  it  against  him,  but  that  it  was  error 
for  the  state  to  have  included  In  its  proof 
the  actions  of  other  parties  who  were  related 
to  appellant  but  were  not  witnesses.    Powell 


and  .Young  having  been  offered  as  witnesses 
by  appellant,  and  having  given  testimony 
favorable  to  his  defense,  under  authority  of 
the  Nader  Case,  supra,  and  authorities  there- 
in cited,  we  hold  the  testimony  to  have  been 
admissible,  limited  in  its  purpose,  as  it  was, 
by  the  instruction  of  the  court  However, 
during  the  investigation  of  this  matter,  it 
appears  that  on  the  Saturday  nigbt  when 
Hagler  and  Anderson  first  reached  Powell's 
place  the  latter  was  sick  in  I>ed;  some  talk 
and  negotiations  occurred  between  Mrs.  Pow- 
ell and  Hagler  with  reference  to  the  matter, 
and  Mrs.  Powell  gave  a  check  to  Hagler  at 
that  time  for  $396,  signing  her  buslMuid's 
name  thereto.  Mrs.  Powell  was  not  a  wit- 
ness. It  is  not  shown  by  the  testimony  that 
Powell  was  a  party  to  .this  transaction,  or 
knew  anything  about  it  or  bad  authorized 
his  wife  to  sign  the  check.  On  the  next 
morning  he  demanded  the  return  of  the 
check.  Neither  Powell's  interest  nor  bias  or 
his  credibility  as  a  witness  could  have  been 
affected  by  any  action  on  the  part  of  his 
wife  not  authorized  by  him,  and  the  evldsioe 
as  to  the  $395  check  was  Improperly  admit- 
ted. It  was  the  act  of  a  third  party  who 
was  not  a  witness  in  the  case,  and  thereftire 
whose  action  with  reference  to  an  offer  to 
compromise  or  settle  could  not  be  shown. 

[3]  Upon  cross-examination  of  Unfleld 
Powell,  the  state  propounded  the  qaestlon: 

"When  did  you  first  tell  the  officers  that 
Essex  Glover  was  the  man  that  brought  the 
hogs  over  there  on  Friday  night?" 

Appellant  objected  on  various  grounds.  In 
the  light  of  the  facts  it  was  evidently  the 
purpose  of  the  state  to  discredit  the  witness 
by  sliowlnpr  that  he  never  did  report  to  the 
officers  that  Glover  brought  the  hogs  to  his 
(Powell's)  place,  but  did,  on  the  contrary, 
report  that  it  was  appellant  and  Yarbrough. 
In  overruling  the  objection  the  trial  Judge 
said: 

"Don't  you  think  it  goes  to  the  credibility 
of  the  witness?  The  court  thinks  it  is  very 
material." 

Exceptions  were  reserved  to  the  remark  of 
the  court  "Wh&a  oonnsel  challenges  the  rul- 
ing of  the  trial  Judge  in  such  positive  man- 
ner as  to  almost  reflect  upon  his  intelligence, 
we  can  readily  understand  the  great  provoca- 
tion to  bring  forth  a  remark  such  as  Is  b«n 
complained  of.  But  the  trial  Judges  are  all 
conversant  with  article  787,  Vernon's  C.  C. 
P.,  and  should  be  suifldently  self-possessed 
not  to  permit  themselves  to  be  led  into  such 
an  error.  If  a  discussion,  or  interchange  of 
ideas,  between  counsel  and  the  Judge,  is 
thought  to  be  necessary  to  reach  a  fair  un- 
derstanding of  the  legal  proposition  con- 
trolling a  particular  matter,  before  it  is  «i- 
gaged  in,  the  Jury  should  be  withdrawn. 
[4,  S]  The  court  charged  the  Jury: 
"You  are  instructed  that  the  state  relies 
in  part  for  a  conviction  herein  upon  what  is 
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kDown    as    drcnmstantial   eyidence"— and   fol- 
lows with  the  usual  charge  upon  that  sabject. 

Si)eclal  exception  was  directed  to  the  por- 
tion of  the  charge  quoted,  on  the  ground  that 
there  was  no  evidence  in  the  case  except 
cirinuustanttal  evidence  which  cQnnected,  or 
tended  to  connect,  appellant  with  the  taking 
of  the  hogs.  The  court  declined  to  amend 
his  charge,  explaining  that — 

The  "witness  Basex  Glover  testified  to  hav- 
ing seen  appellant  and  another  driving  the  hoga 
of  J.  C.  Hagler  from  the  direction  of  the 
place  where  they  were  taken,  toward  the  place 
where  they  were  later  found." 

If  the  state  only  relied  In  "part"  upon  cir- 
cumstantial  evidence,  there  was  no  necessity 
to  charge  upon  it  at  all.  The  matter  alluded 
to  by  the  court  as  warranting  the  charge  as 
written  was  itself  only  a  circumstance  going 
to  prove  guilt  The  "taking,"  the  gist  of  the 
offense,  had  been  completed,  and  asportation 
of  the  property  was  under  way.  There  was 
no  positive  evidence  of  the  theft.  We  think 
the  court  should  have  multted  the  words  "in 
part"  from  his  charge. 

Many  other  alleged  errors  are  presented, 
but  on  account  of  this  already  too  extended 
opinion,  and  the  fact  that  they  are  not  likely 
to  arise  upon  another  trial,  discussion  of 
them  is  pretermitted. 

For  the  errors  pointed  out,  the  judgment 
of  the  trial  comrt  is  reversed,  and  the  cause 
remanded. 

SALISBURY  V.  STATE.     (No.  6514.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  14, 
1921.) 

1.  Assault  and  battery  <S=>49— Homicide  $=>9 
—Intent  to  kill  unnecessary  to  warrant  oon- 
vietlott  of  assault 

Where  accused  shot  at  an  automobile  and 
seriously  injured  an  occupant,  it  was  not  neces- 
sary for  accused  to  have  entertained  the  spe- 
cific intent  to  kUl  in  order  to  make  him  guilty 
of  assault,  as  one  who  shoots  wantonly  and 
recklessly  into  a  car  or  building  known  to  him 
to  be  occupied  need  not  have  the  specific  intent 
to  kill  any  particular  person  in  order  to  make 
him  gnilty  of  murder. 

2.  Aasaalt  aid  kattory  «s»54— One  shooting  at 
an  aatomoblle  to  scare  may  be  guilty  of  ag- 
gravated assault 

One  who  shot  into  the  back  of  an  automo- 
bile to  scare,  and  not  to  kill,  may  be  guilty 
of  an  aggravated  assault,  under  Vernon's  Ann. 
Pen.  Code  1016,  art.  1013,  subd.  3. 

3.  Assault  and  battery  €=>92— Evidence  held  to 
sustain  vordict  of  guilty  of  aggravated  as* 
sault. 

In  a  prosecution  for  assault  with  intent  to 
kill,  wher^  accused  shot  into  an  automobile 
with  a  Winchester  rifie  severely  Injuring  an  oc- 
cupant thereof,  without  any  apparent  excuse, 
facts  held  to  justify  verdict  of  guilt  of  aggra- 
vated assault. 


4.  Assault  and  battery  $=395— Gnllt  of  aggra* 

vated  assault  held  for  Jury. 

.  Where  accused  shot  into  an  automobile, 
whether  accused,  convicted  of  aggravated  as- 
sault, shot  only  for  the  purpose  of  striking  a 
tire  and  stopping  the  vehicle,  held  for  the  jury. 

Appeal  from  District  Court,  Clay  County ; 
H.  F.  Weldon,  Judge. 

L.  C.  Salisbury  was  convicted  of  aggravat- 
ed assault  and  appeals.    Affirmed. 

G.  M.  McFarland,  of  Wichita  Falls,  and 
Taylor,  Allen,  Muse  &  Taylor,  of  Fort  Worth. 
for  appellant 

R.  G.  Storey,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convicted 
in  the  district  court  of  Clay  county  of  ag- 
gravated assault  and  his  punishment  fixed 
at  a  fine  of  $450. 

Appellant  was  upon  trial  for  an  assault 
to  murder  and  was  convicted  as  above  stat- 
ed, and  upon  his  appeal  presents  but  one 
question  which  appears  as  follows :  Appel- 
lant was  a  tenant  and  upon  some  part  of 
the  premises  an  oil  well  was  in  process  of 
drilling,  and  a  gate  near  appellant's  house 
was  being  commonly  used  by  the  persons  con- 
nected with  such  .oil  well.  The  use  of  said 
gate  for  such  passage  appears  to  have  been 
entirely  acceptable  to  appellant  until  about 
the  time  of  this  occurrence ;  it  appearing  that 
on  the  afternoon  before  the  shooting  In  ques- 
tion some  women  going  through  said  gate 
had  used  language  to  appellant's  wife  which 
she  regarded  as  insulting,  upon  which  he 
instructed  "the  boys"  that  when  they  came 
through  the  gate  they  must  let  him  see  who 
they  were,  or  something  to  that  effect.  On 
the  night  in  question  a  young  man  named 
GUI  with  some  companions  were  driving  in  a 
car  and  passed  through  said  gate,  appellant 
being  upon  the  porch  of  his  house  a  short 
distance  away.  The  party  did  not  go  to  ap- 
pellant's house  or  communicate  with  him  in 
any  way,  and  as  they  drove  their  car  away 
from  said  gate  after  passing  through  appel- 
lant fired  at  said  car  with  a  Winchester  rifle, 
the  bullet  striking  young  Gill  inflicting  upon 
him  injuries  which  confined  him  in  a  hospi- 
tal for  over  two  month.s.  Under  these  facts 
and  on  the  trial  appellant  asked  two  special 
charges,  the  refusal  of  which  is  practically 
the  only  ground  of  this  appeal,  and  which 
charges  are  as  follows: 

"Gentlemen  of  the  jury,  you  are  instructed 
that,  if  you  find  and  believe  from  the  testimony 
in  this  case  that  the  defendant,  Salisbury,  at  the 
time  that  he  fired  the  shot  in  question,  did  not 
shoot  the  prosecuting  witness  Gill  with  the 
specific  intent  to  kill  or  injure  the  prosecuting 
witness.  Gill,  but  that  the  defendant  fired  said 
shot  for  the  purpose  of  stopping  the  automo- 
bile in  which  the  said  Gill  and  other  parties 
were  riding,  or  in  case  of  reasonable  doubt 
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tben  you  will  acquit  the  defendant,  and  so  say 
by  your  verdict. 

"C.  M.  McFarland  and  R.  E.  Taylor." 
"Gentlemen  of  the  jury,  in  this  case  you  are 
instructed  that  the  burden  of  the  proof  is  upon 
the  otate  of  Texas  to  prove  beyond  a  reasona- 
ble doubt  that  the  defendant  shot  the  prosecut- 
ing witness,  Gill,  with  the'  specific  intent  to 
kill  said  Gill,  and,  if  you  have  a  reasonable 
doubt  as  to  such  specific  intent  upon  the  part 
of  the  defendant  at  the  time  he  fired  said  shot, 
then  you  will  acquit  said  defendant  and  say 
so  by  your  verdict. 

"C.  M.  McFarland  and  R.  E.  Taylor." 

We  are  unable  to  find  any  error  in  the  re- 
fusal of  either  of  said  charges.  In  Thomp- 
son V.  State,  30  S.  W.  667,  this  court  held 
that  error  in  a  charge  on  the  intent  to  kill 
would  not  be  reversible  when  the  conviction 
was  only  for  aggravated  assault. 

[1, 2]  It  was  not  necessary  under  any  rule 
known  to  us  for  appellant  to  have  entertained 
the  apedflc  Intent  to  kill  Gill,  in  order  to 
make  him  guilty  of  an  assault  One  who 
shoots  wantonly  and  recklessly  into  a  car  or 
building  known  to  him  to  be  occupied  need 
not  hare  the  spedflc  Intent  to  kill  any  par- 
ticular person  in  order  to  make  him  guilty 
of  murder.  Russell  v.  State,  38  Tex.  Cr.  R. 
596,  44  S.  W.  169;  Holland  v.  State,  SS  Tex. 
Cr.  R.  27,  115  S.  W.  48.  The  lack  of  such 
specific  intent  to  kill  would  not  have  justified 
appellant  to  such  an  extent  as  to  require  his 
acquittal,  and  said  special  charges  above,  be- 
ing predicated  on  this  erroneous  assumption, 
were  properly  refused.  Appellant  cites  many 
authorities  wherein  the  theory  of  shooting  to 
scare  arose  and  was  not  submitted.  In  such 
case,  even  though  the  Jury  believed  the  ap- 
pellant only  shot  to  scare,  and  not  to  kill, 
he  would  nevertheless  be  guilty  of  an  as- 
sault under  the  authorities  submitted  and 
under  tbe  third  subdivision  of  article  1013, 
Vernon's  P.  C;  Smith'  v.  State,  57  S.  W.  949 ; 
Catling  V.  State,  72  S.  W.  853;  Ivory  v.  State, 
48  Tex.  Cr.  R.  279,  87  S.  W.  6d9. 

[3, 4]  We  think  the  facts  in  the  case  justi- 
fy the  verdict  The  state's  case  made  out 
an  unprovoked  wanton  shooting  Into  a  car 
occupied  by  several  persons  wltliout  any  ap- 
parent excuse  at  all  save  that  the  appellant 
did  not  like  their  act  in  driving  off  without 
coming  by  his  house.  Appellant  admitted 
that  he  shot  with  tbe  Winchester  rifle,  but  de- 
nied any  Intent  to  injure,  claiming  tbat  be 
only  shot  for  tbe  purpose  of  striking  a  tire 
and  stopping  said  vehicle.  Tbe  question  was 
one  of  fact  for  the  jury,  and  they  have  de- 
cided same  against  tbe  contention  of  appel- 
lant Tbe  act  of  appellant  appeared  so  reck- 
less and  in  such  utter  disregard  of  the  rea- 
sonable probabilities  of  the  consequence  of 
such  shooting  as  that  the  jury  might  hare 
'  convicted  him  of  a  graver  offense,  and  we 
think  him  without  just  ground  of  complaint 
at  his  conviction  of  an  aggravated  assault. 

The  judgment  will  be  affirmed. 


HURST  V.   STATE.      (N«.  6564.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec. 
21,  1921.) 

1.  Hasband  and  wife  €=>3 12— Indictment  and 
Information  «=»86(2),  87(3)— InformatMn 
charging  wife  deiertlon  held  sofflolent. 

Information  charging  that  on  specified 
date,  "and  before  the  filing  of  this  information 
in  the  said  county  of  Rains  and  state  of  Tex- 
as," the  defendant  deserted  a  named  person. 
"who  was  then  and  there  his  lawful  wife," 
held  sufBdent  as  against  contention  that  it  did 
not  state  the  time  or  idace  of  the  desertion, 
and  did  not  allege  tbat  the  defendant  and  the 
named  person  were  lawfully  married. 

2.  Criminal  law  is=9i09l(9)— Bill  of  excep- 
tions to  refusal  of  special  charges  not  shown 
to  have  been  presented  to  court  before  read- 
ing of  main  charge  held  Insufllcient. 

Bill  of  exceptions  complaining  of  refusal 
to  give  certain  special  charges,  without  show- 
ing that  the  special  charges  were  presented 
to  the  court  prior  to  the  reading  of  the  main 
charge,  held  insufficient. 

3.  Criminal  law  «=>4i9,  420(8)— TetUniMy  as 
to  statement  made  In  defendaafa  absence, 
with  which  defendant  was  net  shown  to  have 
any  connection,  held  Inadmissible. 

In  prosecution  for  wife  desertion.  In  which 
defendant  claimed  that  wife  had  left  him  and 
had  returned  to  her  father's  home,  the  wife's 
testimony  that  she  was  told  by  the  wife  of 
defendant's  brother  that  defendant  was  not 
going  to  live  with  her  any  more  and  that  she 
might  as  well  go  back  to  her  father's  home, 
admitted  over  defendant's  objection,  though  de- 
fendant was  not  present  when  his  sister-in- 
law  was  claimed  to  have  made  the  statement, 
and  was  not  shown  to  have  known  .that  his 
sister-in-law  had  made  the  communication  to 
his  wife,  or  had  instigated  it,  held  ground  for 
reversal;  the  testimony  being  hearsay. 

Appeal  from  Rains  County  Court;  H.  D. 
Garrett  Judge. 

Bill  Hurst  was  convicted  of  wife  desertion, 
and  be  appeals.   Reversed. 

R.  G.  Storey,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  Tbe  conviction  Is  for 
wife  desertioo.  Tbe  Information  chargee 
that— 

"  *  •  •  On  or  about  the  18th  day  of  April, 
1920,  and  before  the  filing  of  this  information 
in  the  said  county  of  Rains  and  state  of  Texas, 
one  Bill  Hurst  did  then  and  there  unlawfully, 
willfully,  and  without  justification  desert  Flora 
Hurst,  who  was  then  and  there  his  lawful  wife, 
and  the  said  Flora  Hurst  was  then  and  there 
in  destitute  drcumstances." 

[1]  The  exception  to  the  information  is 
that  it  does  not  state  the  time  or  place  of  the 
desertion;  that  it  does  not  allege  that  tbe 
appellant  and  Flora  Hurst  were  lawfully 
married.    We  are  unable  to  coincide  with  tbe 
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views  of  the  appellant.  We  think  the  In- 
dictment is  not  subject  to  the  criticisms  ad- 
dressed to  it 

[2]  In  bill  of  exceptions  No.  1,  complaint 
Is  made  of  the  refusal  of  the  court  to  give 
certain  special  charges.  The  bill  is  insuffi- 
cient to  show  error.  It  does  not  appear 
therefrom  that  the  special  charges  were  pre- 
sented to  the  coart  prior  to  the  reading  of  the 
main  charge.  Oliver  v.  State,  68  Tex.  Cr. 
R.  50,  124  S.  W.  637. 

Appellant  and  Flora  Hurst  were  married 
on  April  20,  1920,  and  lived  together  for 
three  weeks,  at  the  end  of  which  time  the 
appellant  went  to  another  county,  returning 
In  a  few  days,  as  we  understand  the  record, 
and  finding  that  his  wife  had  gone  to  her 
father's  honfe. 

Appellant  testified  that  he  had  left  to 
obtain  a  stalk  cutter,  and  was  advised  over 
the  telephone  by  his  brother  that  it  would 
not  be  needed;  that  he  spent  a  short  time 
at  his  father's  home  and  returned,  finding 
bis  wife  gone;  that  he  remained  for  about 
six  weeks,  when  he  sold  bis  crop  and  went 
out  West. 

[3]  A  witness  testified  that  appellant  said 
he  had  left  his  wife.  This  appellant  denied. 
The  father  of  appellant's  wife  lived  near  by, 
and  he  said  that  he  bad  no  objection  to 
appellant  coming  to  his  house.  The  only 
reason  we  find  in  the  record  explaining  the 
failure  of  appellant's  wife  to  go  to  her  home 
on  his  return  Is  her  testimony  that  she  was 
told  by  the  wife  of  appellant's  brother  "that 
the  appellant  was  not  going  to  live  with  her 
any  more  and. that  she  had  as  well  go  back 
to  her  father's  home."  This  was  admitted 
against  appellant's  objection.  Nothing  in 
the  evidence  suggests  appellant's  connection 
with  this  statement.  It  affirmatively  appears 
that  he  was  not  present  when  it  was  made 
by  Ms  sister-in-law.  The  court,  in  qualifying 
the  bill,  says  it  was  to  controvert  appellant's 
testimony  that  he  would  have  lived  with  his 
wife  If  she  had  returned  to  his  home.  The 
sister-in-law  did  not  admit  the  conversation. 
In  the  absence  of  some  testimony  showing 
that  be  knew  that  his  sister-in-law  had  made 
the  communication  to  his  wife,  or  that  he 
instigated  it,  we  think  the  evidence  was  not 
admissible. 

It  was  hearsay  and  harmful,  and  requires 
a  reversal  of  the  Judgment,  which  is  ordered. 


OTT  V,  STATE.    (No.  6448.) 

(Court  of  CrimlDal  Appeals  of  Texas.    Dec.  7, 
1921.) 

I.  Criminal  law  «=9ll66(9)— N«  InjBry  for  re- 
fusing oontlnuanoe.     . 
In  a  prosecution  for  murder,  conriction  be- 
ing for  manslaughter  with  the  lowest  punisb- 
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ment,  no  injory  resolted  from  the  refusal  of  an 
application  for  continuance  for  witnesses, 
where  testimony  would  have  been  cumulative, 
hearsay,  and  only  on  the  issue  of  manslaughter. 

2.  Criminal  law  $=3982— Homicide  <8s>l63(l) 
— Evldenoe  of  accused's  immoral  life  after 
death  of  husband  to  combat  her  statement 
of  distaste  for  life  of  prostitution  forced  on 
her  1^  her  husband. 

In  a  prosecution  of  a  wife  for  killing  her 
husband,  where  accused  was  making  it  appear 
that  her  acts  of  prostitution  during  her  hus- 
band's lifetime  were  distasteful  to  her  and  had 
been  forced  on  her  by  her  husband,  the  state 
could  show  that,  since  released  from  his  influ- 
ence, she  continued  to  live  a  life  of  prostitu- 
tion, and  such  evidence  was  admissible  on  her 
appUcation  for  suspended  sentence. 

3.  Homicide  <s=siOI,  339  —  Exoiaslon  of  evi- 
dence of  accused's  linowledge  that  her  hus- 
band was  living  with  another  woman  held 
harmless,  and  such  conduct  no  excuse. 

When  a  wife  was  convicted  of  manslaughter 
and  given  the  lowest  punishment  for  killing  her 
husband,  and  the  theory  of  the  prosecution  was 
that  deceased  had  been  trying  to  get  away  from 
accused  on  account  of  her  immoral  conduct, 
ezdasion  of  evidence  as  to  accused's  kno.wledge 
that  her  husband  was  living  with  another  wo- 
man was  not  harmful,  and  such  conduct  would 
not  furnish  legal  justification  for  the  kiUhtg. 

4.  Criminal  law  «ss>829  (5)— Refusal  of  accus- 
ed'* instruction  on  right  to  see  husband  not- 
withstanding in]unction  cured  by  main  charge. 

In  a  prosecution  o£  a  wife  for  killing  her 
husband,  where  the  state  put  in  evidence  that 
deceased  had  filed  suit  for  divorce  and  obtain- 
ed an  injunction  restraining  accused  from  in- 
terfering with  deceased,  which  citation  and 
writ  was  put  in  evidence  on  the  theory  that 
accused  killed  deceased  because  he  was  trying 
to  divorce  her,  any  error  in  refusing  accused's 
instruction  relating  to  her  right  to  seek  the 
accused  for  an  explanation  of  his  conduct  was 
cured  by  the  main  charge,  limiting  the  purpose 
of  such  injunction  to  determine  the  motive  that 
accused  had  and  the  condition  of  her  mind  at 
the  time  she  killed  her  husband;  such  general 
charge  not  Umiting  her  right  of  self-defense. 

Appeal  from  Criminal  District  Cont,  DaUas 
County ;   O.  A.  Plppen,  Judge. 

Ida  Ott  was  convicted  of  manslaughter, 
and  she  appeals.    Affirmed. 

K.  G.  Storey,  Asst.  Atty.  Cten.,  for  the 
State. 

HAWKINS,  J.  Conviction  Is  for  man- 
slaughter, with  bvo  years  in  penitentiary  as 
punishment. 

This  case  has  been  before  us  for  review 
upon  a  former  appeal.  The  opinion  will  be 
found  reported  in  87  Tex.  Cr.  R.  382,  222  S. 
W.  261,  in  which  the  facts  are  fully  set  out, 
and  will  not  be  repeated  here  unless  found 
necessary  in  discussing  some  bill  of  excep- 
tions. 


«=3For  other  osaea  aac  aame  topic  and  KBY-NUUBBR  In  all  Key-Kumbsred  Digeata  and  Indexea 
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[1]  Continuance  was  sought  by  appellant 
for  the  witnesses  F.  Deerlng,  Kona  Daniels, 
and  Jack  Cresden.  This  is  the  fourth  ap- 
plication for  continuance.  It  is  questionable 
if  proper  diligence  Is  shown,  but  we  dispose 
of  it  on  other  grounds.  Deerlng's  testimony 
Is  cumulative.  The  witness  Gulp  testified  to 
the  same  facts  expected  to  be  proved  by  Deer- 
lng. Cresden's  testimony  would  have  been 
hearsay  and  inadmissible.  Nona  Daniels'  evi- 
dence could  have  gone  only  to  the  issue  of 
manslaughter  If  appellant  bad  Icnown  of  the 
facts  which  the  witness  was  expected  to  re- 
late. Conviction  only  being  for  manslaught- 
er, and  with  the  lowest  punishment,  we  are 
unable  to  discover  any  injury. 

12]  While  appellant  was  testifying  she  was 
asked  by  counsel  for  the  state  If  she  had 
not  filled  dates  at  Mrs.  White's  rooming 
house  in  Shreveport  She  answered  "No," 
but  objection  is  urged  to  the  question.  She 
was  also  asked  it  it  was  not  a  fact  that  she 
had  lived  in  Slireveport  with  a  man  named 
Lurette,  not  being  married  to  him,  to  which 
she  answered  "Yes.''  Appellant  was  making 
it  appear  to  the  Jury  that  her  Immoral  con- 
duct in  acts  of  prostitution  during  her  hus- 
band's lifetime  was  distasteful  to  her,  but 
had  been  forced  upon  her  by  her  husband, 
and  from  which  she  claimed  he  had  profited 
pecuniarily.  The  state  had  a  right  to  show. 
If  It  could,  that  after  she  had  killed  him, 
and  been  released  from  his  influence,,  she  was 
continuing  a  life  of  prostitution,  and  thus 
combat  Oie  position  ebe  had  assumed  before 
the  Jury.  Appellant  bad  forfeited  her  bond, 
and  had  sought  to  explain  that  she  was  not 
In  Louisiana  trying  to  avoid  trial,  but  was  ill. 
Her  association  with  Lurette  was  admissible 
on  this  Issue.  An  application  for  suspended 
sentence  having  been  filed,  the  Jury  was  en- 
titled to  know  whether  she  was  still  living 
an  immoral  life  to  determine  whether  such 
application  should  be  favorably  considered. 

[3]  It  was  the  theory  of  the  state  that  de- 
ceased had  been  trying  to  get  away  from  ai>- 
pellant  on  account  of  her  Immoral  conduct; 
that  of  appellant,  that  her  conduct  was  caus- 
ed and  procured  by  deceased  against  her 
wishes.  She  was  asked  upon  cross-examina- 
tion if  she  did  "not  know  since  her  hus- 
band's return  from  France  he  had  wanted  to 
get  rid  of  her  and  lead  a  clean  Christian 
life."  to  which  she  answered,  "No."  Upon 
redirect  examination  her  counsel  asked  her 
If  she  knew  whether  or  not  her  husband  at 
the  time  of  his  death  was  living  with  Nona 
Daniels.  The  court  sustained  objection,  and 
complaint  is  made  of  this  ruling.  If  deceased 
had  been  living  with  Nona  Daniels,  while 
reprehensible,  it  would  have  furnished  no 
legal  Jastiflcation  for  the  killing.  If  this 
was  a  fact,  and  appellant  Imew  it,  it  could 
only  have  affected  the  state  of  her  mind,  to  be 
considered  upon  the  issue  of  manslau^ter. 


In  view  of  the  verdict  and  punishment,  we 
do  not  consider  the  exclusion  of  such  evi- 
dence harmful,  even  if  erroneoua 

The  requested  charges  upon  appellant's 
right  to  arm  herself  were  properly  reused. 
No  restrictions  were  put  upon  her  right  of 
self-defense  by  the  court's  charge.  This  spe- 
cific question  was  passed  upon  in  the  former 
opinion. 

[4]  A  short  time  before  the  killing  deceased 
had  filed  suit  for  divorce  against  appel- 
lant, in  connection  with  which  he  obtained 
an  injunction  restraining  her  from  interfer- 
ing with  deceased  in  any  manner,  and  from 
visiting  him  at  his  place  of  business  and  resi- 
dence, and  from  attempting  to  have  any  re- 
lations with  him  whatever.  The  state  put  in 
evidence  the  citation  and  writ  of  injunction, 
on  the  theory  that  appellant  killed  deceased 
because  he  was  trying  to  divorce  her.  The 
following  special  charge  was  requested: 

"Tou  are  told  as  a  part  of  the  law  of  this  case 
that,  regardless  of  any  injunction  that  may 
have  been  issued  by  any  court  and  served  on 
the  defendant,  if  any,  so  far  as  defendant's 
rights  in  this  case  are  concerned,  she  had  the 
legal  right  to  seek  the  deceased  or  go  to  his 
place  of  business  for  the  purpose  of  securing  an 
explanation  of  the  trouble  between  them,  or 
for  the  purpose  of  bringing  about  a  recondlia- 
tion  between  deceased  and  herself." 

Complaint  Is  made  because  of  the  refusal 
to'  give  this  Instruction.  An  examination  of 
the  general  charge  reveals  that  the  court  bad 
instructed  the  jury  with  reference  to  the  ci- 
tatlc«  and  writ  In  the  following  language: 

"Now,  I  instruct  you  that  if  you  consider 
said  citation  and  writ  of  injunction  for  any 
purpose  at  all,  yon  can  only  consider  them  for 
the  purpose  of  enabling  yon.  If  It  does,  to  de- 
termine the  motive,  if  any,  that  the  defendant 
had  in  her  mind  at  the  time  she  shot  and  killed 
the  deceased,  if  she  did,  and  the  condition  of 
her  mind  at  the  time  of  the  killing,  and  for  no 
other  purpose." 

If  the  court  had  not  included  in  his  main 
charge  the  foregoing  limitation  on  the  pur- 
pose of  such  evidence,  then  the  refusal  of  the 
requested  charge  would  have  presented  a 
much  more  serious  question.  But  the  con- 
tention is  made  that  the  charge  given  does 
not  cover  the  issue  presented  by  the  request- 
ed one.  In  words  so  plain  there  was  no  prob- 
ability of  misunderstanding,  the  jury  were 
told,  In  effect:  Tou  may  consider  this  evi- 
dence for  one  purpose  and  only  one.  We 
would  not  be  warranted  in  concluding  that 
the  jury  either  misunderstood  or  disregarded 
the  instruction.  It  occurs  to  us  the  matter 
presents  a  situation  like  where  accused  was 
given  the  unrestricted  right  of  self-defense 
there  is  no  necessity  to  charge  that  arming 
would  not  deprive  him  of  that  right.  Here 
the  court,  in  substance,  has  told  the  jury,  if 
the  killing  occurred  in  a  certain  way,  appel- 
lant would  not  be  guilty,  no  restriction  or 
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limitation  because  of  the  injunction  being  in- 
jected ;  the  effect  being  to  say,  if  she  killed 
in  self-defense,  acquit  her,  injunction  or  no 
Injunction.  In  view  of  the  entire  record  and 
the  charges  given  we  have  been  unable  to 
reach  the  conclusion  that  the  refusal  of  the 
special  charge  was  reversible  error. 
The  Judgment  of  the  trial  court  is  affirmed. 


CROSSLIN   V.   STATE.      (No.   6273.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec. 
21,  1921.) 

1.  Criminal  law  «=3369(8)— Admission  »f  evi- 
dence of  antecedent  offenses  proper  when  It 
tends  to  solve  some  oentroverted  Issue. 

In  a  prosecation  for  statutory  rape,  where 
tite  testimony  of  the  prosecutrix  that  the  of- 
fense was  committed  by  accused  was  contro- 
verted, the  admission  of  her  testimony  concem- 
big  antecedent  acts  of  intercourse  with  the  ac- 
cused was  not  error,  although  each  act  of  in- 
tercourse constituted  a  separate  and  distinct 
offense. 

2.  Criminal  law  «=3>678(2)— Where  IniMotment 
covered  many  offenses,  state  should  elect  bo- 
fore  defendant  Introduced  his  evidence. 

Where  under  an  indictment  of  only  one 
count  for  statutory  rape  the  accused  could  be 
convicted  of  any  commission  of  the  offense 
witliin  a  year  preceding  the  indictment,  and  the 
prosecutrix  testified  to  50  or  more  such  of- 
fenses within  that  period,  the  state  should  have 
been  required  to  elect  the  offense  upon  which 
it  would  try  to  convict  him  as  soon  as  the  de- 
velopment of  the  evidence  gave  the  state's 
counsel  an  opportunity  to  intelligently  deter- 
mine upon  which  transaction  he  would  rely  for 
conviction,  and  should  at  least  be  required  at 
the  end  of  the  state's  evidence. 

3.  Criminal  law  4s>l  153(9)— Disoretlon  of 
trial  court  as  to  exclusion  of  witnesses  not 
put  under  the  rule  may  not  be  arbitrarily 
exercised. 

The  exclusion  of  witnesses  not  put  under  a 
mle  is  within  the  discretion  of  the  trial  court, 
and  only  upon  rare  occasions  will  be  reviewed, 
but  this  discretion  is  not  absolute,  and  may  not 
be  arbitrarily  exercised  to  the  injury  of  the 
party  calHng  the  witnesses. 

4.  Criminal  law  «=>665  (7)— Exclusion  of  testi- 
mony of  defentfant's  wife  not  put  under  rule 
held  error. 

In  B  prosecution  for  statutory  rape,  where 
prosecutrix  testified  to  commission  of  50  or 
more  offenses,  and  the  state  at  the  close  of  all 
evidence  was  allowed  to  elect,  the  failure  of 
accused  to  have  his  wife,  who  was  a  material 
witness  as  to  his  whereabouts  on  the  day  of 
the  alleged  intercourse,  put  under  a  rule  of 
separation  of  witnesses,  did  not  exclude  her 
from  being  called,  as  it  cannot  be  presumed 
that  he  designedly  allowed  her  to  remain  in 
the  courtroom  to  sfford  her  the  opportunity  to 
give  perjured  testimony. 


S.  Criminal  law  (8=>406 (4)— Statements  of  ac- 
cused relevant  to  an  offense  before  a  grand 
Jury  are  admissible  as  original  testimony. 
Statements  of  the  accused  voluntarily  made 
before  a  grand  jury  and  relevant  to  the  offense 
are  admissible  against  him  as  original  testi- 
mony, and  are  not  Umited  to  impeachment  pur- 
poses. 

Appeal  from  District  C!otirt  McLennan 
C!onnty;    Richard  L  Monroe,  Jndge. 

J.  S.  Crosslin  was  convicted  of  statutory 
rape,  and  he  appeals.  Reversed  and  remanded. 

Taylor  &  Forrester,  of  Waco,  and  S.  B. 
Scott,  of  Gorman,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  Conviction  1>  for  statu- 
tory rape.  Punishment  fixed  at  confinement 
In  the  poiltentiary  for  a  period  of  nine  years. 

The  hidictment,  filed  the  27th  day  of 
March,  1920,  charged  the  offaise  to  have  been 
committed  on  or  about  the  1st  day  of  No- 
vember, 1910. 

[1]  The  prosecutrix  testified  to  a  series  of 
acts  of  intercourse,  commencing  about  the 
beginning  of  the  year  1019  and  continuing  up 
to  about  the  end  of  that  year.  She  related 
that  they  took  place,  sometimes  at  the  office 
and  sometimes  at  the  home  of  the  appellant, 
where  she  and  her  father  were  living,  and 
occurred  once  or  twice  a  week  througboat 
most  of  the  time  mentioned. 

Appellant  objected  to  proof  of  more  than 
one  act  of  Intercourse  upon  the  ground  that 
it  was  violative  of  the  rule  forbidding  proof 
against  one  accused  of  crime  of  other  Inde- 
pendent offenses.  In  the  trial  of  cases  of 
this  character.  It  is  right  to  receive  8U<3i  tes- 
timony when  it  tends  to  solve  some  contro- 
verted issue.  Skldmore  v.  State,  67  Tex.  Or. 
R.  502,  123  S.  W.  1120,  26  L.  R.  A.  (N.  S.)  4«6: 
Bohannon  v.  State,  84  Tex.  Or.  R.  8,  204  S. 
W.  1165;  Bradshaw  v.  State,  82  Tex.  Cr.  R. 
361,  108  S.  W.  942;  Greer  v.  State,  87  Tex. 
Gr.  R.  432,  222  S.  W.  986;  Higglns  v.  State, 
87  Tex.  Cr.  R.  424,  222  S.  W.  241.  The  tes- 
timony of  the  prosecutrix  to  the  effect  that 
the  offense  was  committed  by  the  appellant 
was  controverted  by  evidence  denying  any 
sexual  relations  and  by  testimony  to  the  ef- 
fect that  the  prosecntrix  admitted  that  her 
pregnancy  was  due  to  the  act  of  another,  and 
that  she  sought  to  extort  money  from  the  ap- 
pellant by  charging  the  cause  to  him.  There 
was  no  error  in  admitting  the  testimony  of 
the  prosecutrix  to  the  various  antecedent 
acta  of  intercourse  with  the  am)eUant.  Kach  ■ 
of  these  acts  of  intercourse,  however,  consti- 
tuted a  separate  and  distinct  offense.  Batch- 
elor  v.  State,  41  Tex.  Cr.  R.  501,  55  S.  W.  491, 
96  Am.  St.  Rep.  701. 

[2]  It  was  the  privilege  of  the  state,  under 
the  indictment,  to  found  its  prosecution  upon 
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any  such  act  of  the  appellant  and  the  prose- 
cutrix within  12  months  next  preceding  the 
filing  of  the  indictment.  From  the  testimony 
of  the  prosecutrix,  it  appeared  that  the  ap- 
pellant committed  the  offense  of  rape  upon 
her  50  or  more  times  within  the  period  men- 
tioned. The  state^  under  the  iodictmeat, 
could  convict  but  for  one  offense,  and  It  was 
the  appellant's  right  to  hare  the  prosecution 
select  the  transaction  upon  which  it  would 
seek  to  convict  him.  Bader  v.  State,  67  Tex. 
Cr.  R.  294, 122  S.  W.  555;  Batchelor  v.  State, 
41  Tex.  Cr.  R.  501,  55  S.  AW.  491,  96  Am.  St. 
Rep.  791;  PoweU  v.  State,  47  Tex.  Or.  K.  155, 
82  S.  W.  516,  122  Am.  St.  Rep.  688;  Stone  v. 
State,  45  Tex.  Cr.  B.  91,  73  S.  W.  956.  The 
appelant,  by  motion  In  a  timely  manner, 
sought  to  bring  this  about.  His  motion  was 
overruled,  the  court  stating  that  no  election 
would  be  compelled  until  the  evidence  of 
both  the  appellant  and  the  state  was  conclud- 
ed, and  this  course  was  pursued.  The  appel- 
lant was  notified  after  the  dose  of  the  evi- 
dence that  the  Jury  would  be  Instructed  in 
the  following  language: 

"In  this  case  the  state  has  elected  and  relies 
for  a  conviction  on  the  date  about  the  Ist  day 
of  November,  1920,  at  the  date  on  which  it  is 
claimed  by  the  prosecuting  witness,  Marzie 
Matthews,  that  the  defendant,  J.  S.  Crosslin, 
at  his  office,  No.  503%  Austin  street,  gave  her 
76  cents  to  attend  the  Cotton  Palace,  which  she 
daims  was  open  and  running  at  that  time." 

Treating  the  charge  quoted  as  an  election, 
under  the  circumstances,  the  question  arises 
whether  there  was  error  in  failing  to  deslg- 
~  nate  the  transaction  relied  upon  at  an  earlier 
stage  of  the  trial.  On  the  subject  of  time  for 
the  election  it  is  said: 

"Some  of  the  courts  hold  that  the  election 
should  be  made  as  soon  as  the  evidence  dis- 
closes more  than  one  act,  while  others  hold 
that  the  court  may  in  its  discretion  permit 
proof  of  several  acta  before  requiring  an  elec- 
tion. But  an  election  must  be  made  before  de- 
fendant is  required  to  introduce  his  evidence." 
Oyc.  vol.  88,  p.  1500. 

On  the  same  subject,  the  Supr«ue  Court  of 
this  state  quotes  with  approval  the  following 
language : 

"It  is  one  which  addresses  itself  chiefly  to 
the  judicial  discretion  of  the  individual  judge 
who  presides  at  the  trial.  *  *  *  As  a  gen- 
eral fact  justice  is  best  promoted  when  the 
judge  permits  the  witnesses  to  go  far  enough 
to  identify  particular  transactions  l>efore  com- 
pelling the  election." 

Our  Supreme  Court  says: 

"The  prosecuting  officer  should  not  be  re- 
quired to  make  the  election  before  he  has  ex- 
amined the  witnesses  far  enough  to  identify 
the  transactions  to  which  the  testimony  re- 
lates, without  going  into  details.  When  this 
has  been  done,  the  election  should  then  as  a 
general  rule  be  made."  liunn  v.  State,  44  Tex. 
87. 


This  general  rule  has  been  recognized  on 
various  occasions,  and  there  lo  some  distinc- 
tlen  in  the  application  of  the  rule  to  indict- 
ments containing  but  one  count  and  those 
containing  several.  See  Blachwell  v.  State, 
51  Tex.  Cr.  R.  25,  100  S.  W.  774.  As  applied 
to  an  indictment  with  a  single  count,  as  in 
this  instance,  we  regard  this  as  a  fair  state- 
ment of  the  rule  prevailing  In  this  state. 
When,  as  In  the  present  instance,  the  state 
has  the  privilege  of  proving  several  acts 
of  sexual  Intercourse  and  avails  itself  of 
this  right,  the  election  should  not  be  required 
until  at  such  stage  in  the  developm»it  of 
the  evidmce  as  would  give  state's  counsel  an 
opportunity  to  intelligently  determine  upon 
which  transaction  he  would  rely  for  a  con- 
viction, and  it  should  not  be  so  long  delayed 
that  it  would  embarrass  the  accused  by  leav- 
ing him  in  doubt  as  against  which  offense 
he  will  be  called  upon  to  defend.  Generally 
the  matter  should  be  determined  during  the 
opening  of  the  state's-  case.  The  application 
of  the  rule,  however,  must  of  necessity  de- 
pend upon  the  facts  of  each  particular  case, 
and  the  time  for  the  election  rest,  to  a  large 
degree,  in  the  discretion  of  the  trial  court, 
to  be  reviewed  only  when  the  discretion  is 
abused  to  the  prejudice  of  the  accused. 

We  discern  no  reason  why  the  state  should 
not'  have  been  required  to  do  so  at  the  dose 
of  its  testimony.  Failure  to  do  so  at  that 
time  besides  denying  appellant  the  right 
which  the  law  accorded  him  under  the  au- 
thorities menti<«ed,  put  him  at  the  disadvan- 
tage of  having  to  defend,  not  only  against 
one  but  against  50  or  more  offenses.  As  lie 
was  confronted,  he  might  disprove .  49  and 
still  be  convicted  upon  the  fiftieth  transac- 
tion. It  is  true,  as  stated  above,  that  all  of 
the  antecedent  transactions  were  admissible, 
but  only  to  aid  the  Jury  in  determining 
whether  the  particular  act  which  the  state 
relied  upon  had  l)een  committed. 

The  trial  was  in  progress  for  six  days. 
The  appellant,  according  to  his  theory  and 
testimony,  had  no  knowledge  of  the  facts 
which  would  be  proved  against  him  exicept 
as  they  fell  from  the  lips  of  the  state's  wit- 
nesses. The  indictment  against  him  would 
have  authorized  a  conviction  for  any  one  of 
the  numerous  transactions  testified  to  by 
the  prosecutrix.  During  the  six  days  that 
the  trial  was  in  progress  he  was  compelled  by 
the  ruling  of  the  court  denying  the  election 
to  proceed  with  his  cross-examination  of  the 
state's  witnesses  and  in  the  introduction  of 
his  own  In  ignorance  of  the  particular  offense 
of  whldi  he  was  prosecuted,  and  by  force  of 
drcumstnnces  required  to  coml>at  th«n  aU. 
In  a  case  of  statutory  rape  where  there  were 
seven  distinct  acts  of  Intercourse  In  evidence 
the  court  said: 

"The  grievance  of  the  defendant  herein  is 
founded  on  much  broader  lines  than  the  mere 
order  of  procedure,  and  is  that  the  court  sus- 
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tained  the  efforts  of  the  district  attorney  to 
prevent  him  during  seyen  days  of  the  trial  from 
finding  out  as  to  which  one  of  the  seven  of- 
fenses testified  to  by  the  complainant  he  was 
indicted  for  and  was  to  be  tried  for.  This  was 
done  on  the  erroneous  view  of  the  law  that  the 
indictment  covered,  not  simply  one  offense,  but 
each  and  every  one  of  seven  distinct  offenses 
down  to  such  time  as  the  district  attorney 
should  be  pleased  to  elect,  or  the  court  should 
compel  him  to  chose,  one  offense  for  presen- 
tation to  the  jury,  at  which  moment  the  other 
six  offenses  would  cease  to  be  covered  by  the 
indictment.  This  is  a  view  for  which  we  have 
been  onable  to  find  any  support  either  in  prin- 
ciple or  authority."  People  v.  Flaherty,  162 
N.  X.  582.  67  N.  E.  73. 

In  another  analogous  case  the  court  said: 

/The  trial  court  permitted  the  prosecution 
'  to  introduce  six  distinct  acts  or  crimes  to  be 
shown  in  evidence  before  the  jury  as  having 
occurred  in  1897  and  1898,  daring  a  period  of 
14  months,  without  requiring  any  election  to  be 
made,  and  allowed  the  case  to  go  to  the  jury 
upon  all  the  several  acts  of  sexual  intercourse 
shown,  when  only  one  act  was  or  could  be 
charged  against  the  defendant  Such  a  course 
was  calculated  to  confound,  distract,  and  con- 
fuse the  defendant  in  his  defense.  He  was  ex- 
pected to  meet  one  charge  at  a  specified  time, 
bat  was  required  to  defend  against  and  meet 
six  different  acts  occurring  during  a  period  of 
14  months,  upon  one  of  which  the  jury  was 
asked  to  convict"  State  v.  EUlberg,  22  Utah, 
27,  61  Pac.  216. 

One  of  the  acts  to  which  the  prosecutrix 
gave  evidence,  according  to  her  testimony, 
took  place  at  the  office  of  the  appellant  be- 
tween the  25th  day  of  October  and  the  11th 
day  of  November,  1919,  at  a  time  when  ap- 
pellant gave  her  money  to  attend  the  Cotton 
Palace.  The  other  acts  of  Intercourse  testi- 
fied to  by  the  prosecutrix  were  fixed  In  a 
very  Indefinite  manner,  both  as  to  time  and 
Irface. 

The  wife  of  the  amiellant  was  tendwed  as 
a  witness.  She  would  have  testified  in  detail; 
showing  her  movements  and  those  of  the  ap- 
pellant on  Saturday,  the  1st  day  of  Novem- 
ber, during  the  Cotton  Palace;  and  her  testi- 
mony, if  true,  would  have  shown  that  the 
offense  could  not  have  been  committed  by  the 
appellant  upon  that  date.  She  had  not  been 
put  under  the  rule  at  the  time  the  prosecu- 
trix gave  her  testimony,  and  for  that  reason 
her  testimony  was  excluded.  Of  this  the 
appellant  complains  by  bill  of  exceptions  and 
in  bis  motion  for  new  triaL  That  she  was 
not  put  under  the  rule  be  seelis  to  explain 
by  the  statement  that  from  bis  point  of 
view  the  testimony  of  the  prosecutrix  was 
all  fabricated,  and  that  prior  to  her  utter- 
ances upon  the  trial  be  bad  no  knowledge  or 
means  of  knowledge  of  the  particular  acts 
which  she  would  ascribe  to  him  or  the  times 
and  places  at  which  she  would  claim  they  oc- 
curred; that  his  only  knowledge  upon  the 
subject  was  that  gathered  from  her  Interview 
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with  him  in  which  after  claiming  that  she 
was  pregnant  by  another  and  being  refused 
money  from  the  appellant,  she  threatened 
him.  His  wife  asserted  in  her  affidavit  at- 
tached to  the  motion  for  new  trial  a  like  de< 
gree  of  ignorance,  and  both  claimed  that  they 
only  knew  of  the  relevancy  of  the  facts  with- 
in her  knowledge  when  they  beard  the  wit- 
hess  declare  that  one  of  the  occurrences  had 
taken  place  on  Saturday  during  the  Cotton 
Palace,  at  appellant's  office,  within  certain 
hours,  and  about  the  1st  of  November. 

[3]  We  understand  the  law  to  vest  in  the 
trial  Judge  the  discretion  to  allow  or  refuse 
the  testimony  of  a  particular  witness  who 
has  not  been  under  the  rule  when  the  separa- 
tion of  witnesses  has  I)een  demanded.  While 
it  is  only  upon  rare  occasions  that  the  exer- 
cise of  this  discretion  will  be  reviewed,  it  is 
not  an  absolute  discretion,  and  may  not  be 
arbitrarily  exercised  to  the  injury  of  the 
party  calling  the  witnesses.  Ashwood  v. 
State,  37  Tex.  Cr.  E.  550,  40  S.  W.  273 ;  Piles 
T.  State,  32  S.  W.  529;  Turner  v.  State,  32 
S.  W.  700. 

State's  counsel,  referring  to  the  court's  no- 
tation upon  the  bill  of  exceptions,  insists  tliat 
no  injury  was  done  the  appellant  for  the  rea- 
son that  prosecutrix  did  not  fix  with  certain- 
ty the  date  of  the  offense.  This  is  true.  She 
did,  however,  say  that  it  occurred  at  a  fixed 
place  and  hour  of  the  day  between  the  25th 
of  October  and  the  11th  of  November,  on 
Saturday  about  the  1st  of  November.  Be- 
tween these  dates  there  were  two  Saturdays 
— one  on  the  1st  and -the  other  on  the  8tb- 
She  also  testified  that  she  bad  bad  inter- 
course with  the  appellant,  either  at  his  bouse 
or  his  office,  once  or  twice  a  week,  in  Sep- 
tember, October,  and  November.  At  the  time 
the  wife's  testimony  was  offered,  appellant 
was  imder  the  disadvantage  of  ignorance  of 
the  state's  intention  with  reference  to  select- 
ing the  particular  transaction  upon  which  it 
would  seek  a  conviction.  A  number  of  of- 
fenses had  been  proved  by  the  prosecutrix, 
and  it  was  at  that  time.  In  the  absence  of  an 
election,  necessary  that  the  appellant  meet 
each  of  them  with  such  proof  as  was  at  his 
command.  In  fact,  this  condition  prevailed 
throughout  the  trial.  Granting  that  the 
court's  charge  finally  selected  the  transaction 
relied  upon,  the  other  acts  of  Intercourse 
were  still  before  the  Jury,  Introduced  by  the 
state  to  aid  the  Jury  in  deciding  whether  ap- 
pellant was  guilty  of  the  particular  act  se- 
lected. Evidence  to  controvert  the  testimony 
as  to  each  of  these  acts  was  relevant  and 
competent  The  proffered  testimony  of  his 
wife  was  obviously  available  to  this  end. 
Even,  however,  if  her  testimony  had  been 
proffered  at  a  time  when  the  appellant  knew 
that  the  Jury  would  be  instructed,  as  they 
were  finally  Instructed,  her  testimony  would 
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hare  been  likewise  relevant  and  material. 
The  proaecntriz  left  the  exact  date  of  the 
offense  In  doubt,  but  so  shaped  her  testimony 
that  the  jury  might  have  determined  that  she 
meant  to  declare  that  the  transaction  occur- 
red on  the  first  of  November.  Her  testimony 
clearly  did  not  fix  the  time  at  another  date. 
The  court  did  rot  so  regard  it;  for  he  told 
the  Jury  that  they  could  not  convict  unless 
they  believed  that  the  appellant  had  carnal 
knoveledge  with  the  prosecutrix  on  or  about 
the  Ist  day  of  November.  No  mention  is 
made  of  the  8th  of  November  in  the  charge. 
If  there  was  but  one  act  of  intercourse  with- 
in the  time,  the  law  would  be  satisfied  if  the 
jury  believed  that  the  offense  took  place  at 
any  time  between  the  25tb  of  October  and  the 
11th  of  November.  The  number  of  acts  with- 
in those  dates  and  the  days  upon  which  it  or 
they  took  place  was  not  so  certain  as  to  rai- 
der immaterial  the  evidence  wbidi  the  appel- 
lant's wife  would  have  given  to  the  effect 
that  it  could  not  have  taken  place  upon  the 
1st  day  of  November. 

[4]  Considering  the  record  before  us,  we 
think  the  failure  of  the  appellant  to  antici- 
pate that  his  wife  might  know  facts  material 
to  his  d^ense  cannot  be  fairly  ascribed  to 
laches  or  improper  design.  According  to  his 
theory,  he  conducted  the  case  throughout 
with  no  advance  knowledge  of  the  particu- 
lar facts  that  the  state  would  prove  or  the 
particular  occurrence  upon  which  they  were 
to  rely  upon  for  a  conviction.  In  view  of  his 
contention  and  the  presumption  of  Innocence 
it  would  not  have  been  right  to  presume  that 
he  was  aware  of  the  materiality  of  his  wife's 
testimony  or  that  be  designedly  allowed  her 
to  remain  in  the  court  room  to  afford  her 
the  opportunity  to  give  perjured  testimony. 

We  feel  confident  that  the  record  shows 
that  the  state  might  have  intelligently  made 
an  election  at  the  close  of  its  testimony,  and 
that  the  failure  of  tbe  court  to  require  it 
was,  under  the  facts  of  the  case,  prejudicial 
to  the  appellant . 

We  are  also  of  the  opinion  that  tbe  circum- 
stances did  not  warrant  the  exclusion  of  the 
testimony  of  appellant's  wife^  and  that  this 
error  accentuated  the  injury  done  appellant 
in  refusing  to  select  from  the  numerous  acts 
in  evidence  the  one  relied  on  for  a  conviction. 

[B]  We  regard  appellant's  complaint  of  the 
refusal  of  the  court  to  restrict  to  impeach- 
m^it  purposes  the  testimony  of  the  grand 
Jurors  reproducing  lils  testimony  voluntarily 
given  before  the  grand  jury  unsound.  His 
statements  relevant  to  the  transaction  were 
admissible  against  him  as  original  testimony. 

The  other  questions  presented  are  such  as 
are  not  likely  to  occur  up(xi  another  trial. 

Because  of  the  errors  pointed  out,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 


RUNDELL  V.  STATE.     (No.  5906.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  8, 
1920.     Rehearing  Denied  Dec  14,  1921.) 

1.  Larceny  «=36S(2)— DeTMdant's  Intsat  held 
for  jury  in  presacutiM  for  fetoay  theft  by 
borrowing. 

In  a  prosecution  for  felony  theft,  where  de- 
fendant procured  money  from  tbe  prosecuting 
witness  to  invest  in  speculation,  promising  to 
return  doable  and  treble  the  amount  at  a  cer- 
tain time,  and  giving  a  note  therefor,  it  was  a 
qnestion  of  fact  for  Uie  jury  to  decide  wheth- 
er defendant,  at  the  time  the  money  passed  in- 
to her  possesuon,  intended  to  deprive  the  own- 
er thereof  within  purview  of  Pen.  Code  1811, 
art.  1332. 

2.  False    pretenses    «=> 1 6— Obtaining    money, 
under  promise  to  return  held  not  swlndllug. 

Where  prosecatinc  witness  delivered  $1,- 
000  to  defendant  upon  faith  in  defendant's 
promise  that  she  would  invest  the  money  in 
speculation,  and  return  double  and  treble  the 
amount  within  60  days,  such  act  was  not  swind- 
ling. 

3.  Laroeay  «s3lS(l)— Fact*  held  not  te  dis- 
dose  theft  by  bailee. 

Where  prosecution  witness  delivered  |1,000 
to  defendant,  upon  faith  in  her  promise  that 
she  would  invest  the  sum  in  speculation,  and 
return  it  with  its  earnings  within  00  days,  h«(<f, 
that  tbe  case  was  not  one  of  theft  by  bailee 
in  view  of  Penal  Code,  art.  1348,  no  evidence 
suggesting  contract  of  hiring,  borrowing,  or 
other  bailment  for  defendant's  benefit. 

4.  Criainal  law  «=937l  (2)— Evidence  ef  other 
tnuwactions  admissible  to  show  Intent. 

In  a  prosecution  for  felony  theft  accom- 
plished through  obtaining  money  from  prosecut- 
ing witness  with  promise  to  return  it  with  its 
earnings  within  a  fixed  time,  where  it  appeared 
that  defendant,  instead  of  returning  the  money, 
disappeared,  evidence  of  other  disconnected 
tranaactionB  of  t^e  same  nature  was  admissi- 
ble as  affecting  defendant's  intent. 

5.  Criminal  law  <8=»35l(3,  5)— EvIdanoe  of 
flight  and  concealment  held  admissible. 

In  a  prosecution  for  felony'  theft,  accom- 
plished by  obtaining  money  from  prosecuting 
witness  under  pr(Nnite  to  return  it  witliin  a 
certain  time  with  its  earnings,  where  it  ap- 
peared that  defendant,  instead  of  returning  the 
money,  left  tbe  state,  evidence  as  to  the  ship- 
ment of  defendant's  furniture  to  Portland,  Or., 
helii  admissible,  in  view  of  defendant's  prior 
statement  to  prcsecuting  witness  that  she  was 
going  to  Tennessee,  such  evidence  disclosing 
flight  and  concealment 

6.  Criminal  law  <S=>72 1(6)— District  attorney's 
reference  to  defendant's  failure  to  testify  held 
not  to  require  reversal. 

In  a  prosecution  for  felony  theft,  a  state- 
ment by  the  district  attorney  that  "the  state's 
case  stands  before  you  unimpeached  in  any 
manner;  the  defendant  has  failed  to  produce  a 
single  witness  to  combat  the  testimony  of  the 
state,"  held  not  such  a  reference  to  defendant's 
failure  to  testify  as  to  call  for  reversal. 


^soTot  oOat  cases  s«*  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Dlsesta  and  IndezM 
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7.  Larceny  «=>  I— Tranaetlon  held  theft,  and 
not  mere  loan. 

Where  defendant  obtained  from  prosecut- 
ing witness  moner  in  reliance  on  a  promise  to 
invest  it  in  speculation,  and  to  return  it  with 
its  earnings  within  a  certain  time,  defendant 
giving  a  note  therefor,  bat  failed  to  return  the 
mone;,  and  left  the  state,  the  relation  of  debt- 
or and  creditor  did  not  thereby  arise,  so  as  to 
eliminate  the  question  of  theft,  the  note  not 
being  requested  by  prosecuting  witness,  but 
volunteered 'by  defendant  aa  an  inducement  to 
the  delivery  of  the  money. 

9.  Criminal  law  «=98I4(  17)— Showing  fraudu- 
lent infant  by  oiroamstanoes  does  not  require 
a  charge  on  ciraimstantlal  evidence. 
When  the  direct  evidence  in  a  theft  case 
shows  the  taking  of  property  from  the  owner, 
4  charge  on  circumstantial  evidence  is  not  nec- 
essary because  of  the  fact  that  the  fraudulent 
intent  in  songht  to  be  shown  by  circumstances. 

On  Motion  for  Bebearing. 

4.  Criminal  law  «=»37l(2)— Olstlnot  off  onset 
admlsstblo  as  to  Intent 
In  a  prosecution  for  felony  theft,  where  an- 
other transaction  was  introduced  to  show  in- 
tent, it  was  not  a  valid  objection  to  such  evi- 
dence that  it  was  not  part 'and  parcel  of  the 
very  transaction  mentioned  in  the  indictment, 
but  was  an  extraneous  offense. 

iP.  Criminal  law  «=38I4(6)— Special  charge  on 
theory  not  saggaated  by  evidence  property  re- 
fused. 

In  a  prosecution  for  felony  theft,  accom- 
plished by  obtaining  money  from  prosecuting 
witness,  with  a  promise  to  return  it  with  its 
-earnings,  where  there  was  no  evidence  tending 
to  show  a  formation  of  intent  by  defendant  to 
appropriate  the  money  at  a  time  subsequent  to 
its  acquisition,  a  si>ecial  charge  submitting  such 
theory  was  properly  refused. 

Appeal  from  District  Court,  Harris  Coxin- 
ty;  C.  W.  Bobinson,  Judge. 

Alice  BundeU  was  convicted  of  felony 
tbeft,  and  she  appeals.    Affirmed. 

Meek  &  Kahn,  of  Houston,  and  Stevens  k 
Stevens,  of  Liberty,  for  appellant. 

B.  T.  Branch,  Dlst  Atty.,  of  Houston,  and 
Alvia  M.  Owsley,  Aast.  Atty.  Oen.,  for  the 
Stata 

LATTIMOBE,  J.  Appellant  was  convicted 
of  telonj  theft  in  the  criminal  district  court 
of  Harris  county,  and  her  punisbment  fixed 
at  five  years'  confinement  In  the  penitentiary. 

The  indictment  in  this  case  was  in  the 
■ordinary  form  for  a  felony  theft,  it  being 
charged  therein  that  appellant  took  from 
Dora  Wilson  a  check  of  the  value  of  |1,000, 
with  Intent  to  deprive  said  Wilson,  and  to 
-appropriate  same  to  her  own  benefit  The 
facts  show  that  abont  September  18,  1919, 
appellant  in  Honston,  Tex.,  represented  to 
Dora  Wilson  that  she  (appellant)  bad  a  secret 
connection  with  an  oil  driller  in  the  Burk 
Burnet  oil  field  who  would  give  her  inside 


Information  abont  wells  in  process  of  drill- 
ing, and  Just  before  same  were  completed, 
and  that  she  was  able,  by  means  of  said 
information,  to  double  and  treble  any  money 
turned  over  to  her  to  be  Invested  In  such 
ventures,  and  that  appellant  urged  the  Wil- 
son woman  to  let  her  have  $5,000  to  be  so 
used,  promising  a  return  of  said  money,  to- 
gether with  donUe  and  treble  its  amount  as 
earnings,  within  60  days;  also  that  Miss 
Wilson  declined' to  let  appellant  have  at  that 
time  but  $1,000,  a  check  for  which  amount 
was  turned  over  to  appellant.  The  latter 
promised  to  double  this  at  least  for  Miss 
Wilson  within  60  days.  Later,  and  on  pre- 
tence that  the  first  money  turned  over  had 
douJbled  Itself  and  earned  variously  stated 
sums,  appellant  got  from  Miss  Wilson 
amounts  totaling  $4,600,  t^ing  her  that  her 
money  and  its  earnings  should  be  returned 
to  her  or  checked  out  by  November  15th,  or 
not  later  than  Thanksgiving  Day  of  that 
year,  at  which  time  appellant  represented 
that  her  connection  with  the  oil  business 
would  cease.  Just  before  Thanksgiving  she 
represented  to  Miss  Wilson  that  her  $4,600 
bad  earned  $25,000.  Abont  Thanksgiving 
Day  or  nl^t  appellant  disappeared,  and 
was  arrested  In  Chicago,  some  two  months 
later  and  brought  back  to  Houston,  where 
she  was  tried  and  convicted  of  theft.  She 
never  at  any  tlm»  paid  to  Miss  Wilson  any 
part  of  the  original  $4,600,  or  any  earnings 
thereof.  During  the  cross-examination  of 
Miss  Wilson  It  was  developed  that  upon  the 
witness  expressing  some  donbt  as  to  tlt^ 
safety  of  her  money,  appellant  said  she 
would  stand  between  her  and  the  money, 
or,  as  the  witness  stated  In  another  place, 
appellant  said  she  would  guarantee  witness 
not  to  lose  her  money,  and  gave  to  witness 
her  note  for  $1,000  which  note  and  its 
successors  were  torn  up  at  each  subsequent 
advancement  and  one  made  for  the  total 
sum  received  up  to  that  time.  The  note  was 
due  a  year  after  date,  and  was  a  plain  note 
of  band.  Miss  Wilson  said  nothing  was 
ever  said  abont  the  money  being  paid  back 
a  year  thereafter,  but  it  was  all  to  be  paid 
back  at  the  date  in  November.  1919,  when 
appellant  said  she  would  "check  out" 

During  the  trial  the  lower  court  permitted 
In  evidence  transactions  with  other  persons 
occurring  about  the  same  time.  In  which  ap- 
pellant got  from  them  considerable  raaaey 
under  various  pretexts  whlcb  transactions 
will  be  referred  to  later  herein.  Appellant 
insists  that  a  case  of  theft  is  not  made  out 
by  these  facts.  In  Gibson  v.  State,  86  Tex. 
Cr.  B.  462,  214  S.  W.  341,  we  said: 

"In  order  to  constitute  theft  under  our  gen- 
eral statute,  the  taking  of  the  property  must 
be  wrongful  and  without  the  owner's  consent 
but  in  article  1332,  Penal  Code,  our  Legislature 
specifically  provides  that,  though  the  taking  be 
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with  the  owner's  consent,  yet,  if  such  consent 
be  obtained  by  any  false  pretext,  or  if  the  talc- 
ing be  obtained  with  any  intent  to  deprive  the 
owner  of  the  value  thereof,  and  to  appropriate 
the  same  to  the  use  and  benefit  of  the  talcer, 
and  the  property  is  so  appropriated,  then  the 
offense  of  theft  is  complete." 

It  wlU  be  observed  by  examining  said 
article  1332  referred  to  that  it  pointedly 
states  that,  if  possession  of  the  property  be 
obtained  by  any  false  pretext,  or  be  obtained 
with  an  Intent  in  the  mind  of  the  taker  at 
the  time  to  deprive  the  owner  of  the  value 
thereof,  and  to  appropriate  it  to  the  benefit 
of  the  talcer,  the  ofTense  is  complete. 

[1-3]  It  became  a  question  of  fact  for  the 
Jury  to  decide  primarily,wbether  there  exist- 
ed such  Intent  in  the  mind  of  appellant  at 
the  time  the  proi)erty  passed  into  her  pos- 
session. The  appellant  ofCered  no  evidenoe 
and  the  Jury,  under  {appropriate  Instruc- 
/tlons,  has  decided  that,  at  the  time  the 
$1,000  came  into  appellant's  possession,  she 
intended  to  deprive  iMiss  Wilson  thereof, 
and  to  appropriate  it  to  her  own  use  an4 
b^ieflt  It  would  serve  no  useful  purpose 
to  daborate  the  evidence  here.  We  are  of 
opinion  that  the  jury  were  justified  in  thetr 
conclusion.  In  the  Olbson  Case,  supra,  we 
discussed  at  length  the  difference  l>etween 
theft  of  this  character  and  swindling,  and 
reference  is  here  made  to  such  discussion. 
1?he  $1,000  were  d^vered  to  appellant  upon 
apparent  faith  in  her  promise  as  to  what 
she  cotdd  and  would  do  with  said  money, 
apd  that  it  would  be  returned  to  Miss 
Wilson,  together  with  Its  earnings,  within 
GO  days.  We  do  not  think  this  would  be 
swindling.  Nor  dn  we  think  the  facts  bring 
the  case  within  the  definition  of  theft  by 
bailee,  as  appears  in  article  1348  of  our 
Penal  Code.  No  evidence  suggested  a  con- 
tract of  hiring,  borrowing,  or  other  bailment 
for  the  benefit  of  appellant. 

On  the  trial  the  state  proved,  over  appel- 
lantfs  objection,  sundry  other  transactions 
of  herself  occurring  about  the  same  period 
as  that  covered  by  the  one  with  Miss  Wilson, 
in  each  of  which  appellant  obtained  from 
different  i)eople  sums  of  money  varying  from 
a  few  hundred  dollars  to  as  much  as  nine 
thousand,  all  being  obtained  by  her  upon 
representations  of  some  character,  in  sub- 
stance, that  she  would  return  to  the  parties 
from  whom  she  got  the  same  their  money, 
together  with  a  large  increase  within  'a 
short  time.  In  three  of  said  transactions 
the  matters  stated  by  appellant  as  induce- 
ment to  obtain  said  sums  were  almost  iden- 
tical with  those  appearing  in  the  instant 
case.  The  trial  court  instructed  the  Jury 
that  they  should  consider  the  testimony  re- 
lating to  said  other  transactions  for  no  other 
purpose  except  as  shedding  light,  if  they 
thought  It  did  80  Illumine  the  intent  of  up- 
pellant  with  regard  to  the  check  alleged  to 


have  been  taken  In  the  instant  case.  The 
substance  of  the  objections  to  this  testimony 
was  that  it  was  immaterial,  no  part  of  the 
transaction  Involved  in  this  case,  an  offense 
in  no  way  connected  with  that  herein  (barg- 
ed, and  prejudicial  to  appellant. 

[4]  The  principal  issue  in  the  instant  case 
was  the  intent  of  appellant  in  the  acquisi- 
tion of  the  check,  the  theft  of  which  was 
charged.  By  a  vigorous  cross-examination 
of  Miss  WUson,  appellant  soug&t  to  show 
that  the  transaction  in  question  was  one  in 
which  the  money  or  check  in  question  was 
loaned  to  appellant,  or  else  one  in  which 
appellant  received  the  mon^  as  a  bona  fide 
agent  for  the  purpose  of  making  investments. 
Authorities  are  too  numerous  to  need  cita- 
tion that,  as  affecting  the  intent,  when  an 
issue,  evidence  of  other  disconnected  trans- 
actions becomes  admissible.  In  each  of 
said  extraneous  cases  proven  herein,  it  wa.s 
shown  that,  after  making  frequent  and  pos- 
itive promises  of  speedy  returns  in  order  to 
get  money  from  her  victims,  nothing  wa.<» 
forthcoming.  Appellant's  promised  retums- 
never  materialized.  Her  promises  to  some- 
of  the  said  partl^  were  to  be  redeemed  at 
the  same  time  as  those  made  to  Miss  Wil- 
son, but  when  that  time  came  appellant  had 
Imitated  the  Arabs,  who  fold  their  tent.<? 
and  silwitly  steal  away.  We  see  no  ground 
for  a  contention  that  the  proof  as  to  said 
extraneous  matters  was  not  of  complete  of- 
fenses, and  are  of  opinion  that  same  were 
clearly  admissible  as  affecting  her  Intent  in 
the  instant  transaction. 

[B1  Miss  Wilson  testified  tbiat  daring  her 
connection  with  appellant,  the  latter  told  her 
that  she  owned  a  fine  home  in  (Memphis, 
Tenn.,  and  when  she  checked  out  she  was 
going  there.  This  witness  also  testified  that 
in  November  appellant  shipped  her  furniture- 
from  Houston  in  the  name  of  Stacey. 
Thereafter  the  state  introduced  an  employee- 
of  a  railway  company  at  Houston,  who  tes- 
tified that  in  November,  1919,  a  carload  ot 
household  furniture  was  entered  at  Houston 
for  shipment  to  Portland,  Or.,  by  <»e  L  O. 
Stacey,  a  white  man,  but  said  witness  was 
tmable  to  say  whether  the  party  entering 
same  was  the  husband  of  appellant  or  not. 
Appellant  objected  to  this  testimony,  as  being 
in  no  way  material  or  relevant ;  but  we  can- 
not agree  to  this,  for,  if  appellant  stated  her 
Intention  to  go  to  Memphis,  when  in  fact  she 
was  going  to  Portland,  Or.,  this  would  be 
evidence  both  of  flight  and  concealment  The- 
shipment  of  her  furniture  to  Portland  would 
be  a  circumstance  evidencing  sucdi  fiight. 
Nor  Is  the  objection  made  to  the  introduc- 
tion of  a  bill  of  lading  or  copy  thereof  borne- 
out  by  the  facts  as  stated  in  the  bill  of  ex- 
ceptions. Therefrom  it  appears  that  the  wit- 
ness was  permitted  to  refresh  his  memory 
from  a  copy  of  the  bill  of  lading  in  his  pos- 
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session,  and  that  said  witness  testified  from 
memory  as  to  the  facts  stated  by  him. 

[•]  Objection  was  made  to  certain  argu- 
ment of  tbe  district  attorney  that  It  was  a 
reference  to  the  failure  of  appellant  to  tes- 
tify. The  objectionable  statement  was  as 
follows : 

"The  state's  case  stands  before  you  unlm- 
peached  in  any  manner;  tbe  defendant  has  fail- 
ed to  produce  a  single  witness  to  combat  tbe 
testimony  of  the  state." 

We  do  not  think  this  such  reference  to 
the  ffellure  of  appellant  to  take  the  stand 
as  would  call  for  a  reversal.  Appellant  did 
not  ask  written  instructions  to  the  Jury  not 
to  consider  same.  Also  the  trial  court  Qual- 
ifies the  bill  in  such  way  as  to  show  the 
statement  was  a  reply  to  argument  of  appel- 
lant that  the  state  had  failed  to  produce  cer- 
tain witnesses  who  were  available,  and  who 
might  have  testified. 

[7]  Appellant  also  contends  that  tbe  rela- 
tion of  debtor  and  creditor  was  created  by 
the  transaction  between  appellant  and  Miss 
Wilson,  and  that  by  the  acceptance  of  tbe 
notes  of  the  former  by  the  latter  any  ques- 
tion of  theft  was  eliminated  from  such  trans- 
action. We  do  not  so  conclude.  See  An- 
derson V.  State,  77  Tex.  Or.  R.  31,  177  S. 
W.  88;  Gibson  v.  Stiate,  85  Tex.  Cr.  R.  462, 
214  S.  W.  341.  If  the  facts  be  conclusive  of 
the  intent  to  deprive  the  owner  of  the  prop- 
erty, and  to  appropriate  the  same  to  the  use 
and  benefit  of  the  taker  at  the  time  the  pos- 
session of  such  property  was  obtained,  then 
the  giving  of  notes  which  were  not  demanded 
or  asked  by  Miss  Wilson,  but,  on  the  con- 
trary, were  volunteered  by  appellant  as  an 
inducement  apparently  to  greater  confidence 
on  the  part  of  Miss  Wilson,  would  not  oper- 
ate to  remove  the  clement  of  crime  from  the 
transaction.  Appellant  asked  and  the  court 
gave  the  following  special  charge : 

"Gentlemen  of  the  jury,  if  from  the  testimo- 
ny in  this  case  you  believe  that  the  defendant 
did  not  appropriate  the  property,  that  is.  the 
|1,000  check,  or  the  proceeds  thereof,  and  did 
not  intend  to  appropriate  it  to  her  own  use  and 
benefit,  and  did  not  intend  to  deprive  the  own- 
er of  the  value  of  the  same,  or  if  yon  have  a 
reasonable  donbt  upon  said  proposition,  or 
either  of  them,  yon  will  acquit  the  defendant 
and  say  by  yonr  verdict  'Not  guilty.' " 

[8]  Nor  do  we  think  the  case  one  of  circum- 
stantial evidence.  We  have  held  that,  when 
the  direct  evidence  In  a  theft  case  showed 
the  taking  of  the  property  from  the  owner, 
a  charge  on  clrcumstancial  evidence  is  not 
necessary  because  of  the  fact  that  the  fraud- 
ulent Intent  is  sought  to  be  shown  by  cir- 
cumstances. Roberts  v.  State,  44  Tex.  Cr. 
R.  267,  70  S.  W.  423 ;  Houston  v.  State,  47 
S,  W.  468;  Flagg  v.  State,  51  Tex.  Cr.  R. 
■eOS,  103  S.  W.  855 ;  Burton  v.  State,  65  Tex. 
•Cr.  E.  578,  146  S.  W.  186. 


This  disposes  of  the  contenttons  made  on 
behalf  of  appellant,  and,  finding  no  error  in 
the  record,  the  judgment  of  the  trial  court 
is  affirmed. 

MORROW,  J.  I  understand  that  the  opin- 
ion  written  by  my  Associate  Is  not  a  prece- 
dent for  holding  that  one  who  buys  goods 
or  borrows  money  upon  the  faith  of  his  cred- 
it would,  upon  failure  to  pay,  be  subject  to 
prosecution  for  theft.  If  property  is  obtained 
on  credit  by  false  representations  of  exist- 
ing facts,  there  may  be  a  prosecution  for 
swindling,  but  If  the  credit  is  obtained  up- 
on the  simple  promise  to  pay,  accompanied 
by  no  fraudulent  representations  of  existing 
facts,  the  prosecution  for  theft  cannot  be 
maintained.  As  I  understand  the  record, 
the  appellant  did  not  obtain  money  as  a  loan 
on  a  promise  to  repay  It,  but  on  the  false 
pretext  that  she  had  a  scheme,  which  she 
described,  whereby  in  speculation  the  money 
could  be  made  to  earn  in  a  short  time  large 
returns,  greatly  in  excess  of  the  lawful  In- 
terest rate. 

DAVIDSON,  P.  J.  I  think  the  above 
statement  of  Judge  MORROW  Is  correct. 

On  Motion  for  Rehearing. 

LATTIMORB,  J.  In  her  motion  for  re- 
hearing, appellant  urges  that  we  were  in 
error  In  holding  that  tbe  evidence  of  CkHme- 
11a  Smith  was  admissible.  Referring  to  ap- 
pellant's bill  of  exceptions  No.  3,  which  sets 
forth  tbe  objection  to  the  testimony  of  said 
witness,  It  appears  therefrom  that,  when  the 
testimony  was  offered,  and  before  the  wit- 
ness testified,  appellant  objected  to  the 
whole  of  her  evidence,  the  objection  being 
as  follows: 

"That  before  said  witness  gave  said  testi- 
mony the  defendant  in  open  court  duly  objected, 
on  tiie  ground  that  any  transactions  had  with 
tiie  witness  Cornelia  Smith  wonld  be  irrelevant, 
incompetent,  and  immaterial  nnless  a  part  and 
parcel  of  the  very  transaction  at  issue  mention- 
ed in  the  indictment,  and  that  it  woald  be  go- 
ing into  extraneous  offenges  in  no  way  connect- 
ed with  the  offense  alleged  in  the  indictment; 
that  it  would  be  prejudicial,  and  would  not  be 
admissible  for  any  purpose,  that  when  said  ob- 
jections were  made,  which  were  the  same  ob- 
jections urged  to  the  testimony  of  the  witness 
Mary  Howell,  as  in  bill  of  ezceptions  No.  1, 
on  file  herein  and  made  a  part  hereof." 

[•]  The  trial  court  nec^sarily  must  pass 
upon  an  objection  at  the  time  and  In  the 
manner  same  is  presented;  and  our  duty 
Is  merely  to  dedde  whether  or  not  the  rul- 
ing of  the  teial  court  so  made  was  correct. 
It  was  not  a  valid  objection  in  limine  to  the 
testimony  of  Cornelia  Smith  that  It  was  "not 
a  part  and  parcel  of  tbe  very  transaction 
mentioned  In  the  Indictment,  and  was  an  ex- 
traneous  offense  not   connected  with  that 
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charged  In  the  Indictment."  The  books  are 
full  of  cases  wherein  evidence  not  a  part 
and  parcel  of  the  very  transaction  charged 
In  the  indictment  becomes  very  material, 
and,  in  our  opinion,  the  action  of  the  trial 
court  in  overruling  this  objection  as  made 
must  be  sustained.  Part  of  the  testimony 
of  Mrs.  Smith  related  to  transactions  occur- 
ring the  same  year  as  those  Involved  in  the 
theft  herein  charged,  and,  being  of  the  same 
character,  would  seem  to  be  admissible  as 
affecting  the  intent  of  appellant;  on  the  oth- 
er hand,  part  of  said  testimony  relates  to 
transactions  occurring  some  two  years  prior 
to  the  time  of  trial,  and  may  not  have  been 
admissible;  but,  Inasmuch  as  the  only  objec- 
tion shown  by  the  bill  of  exceptions  related 
to  the  evidence  as  a  whole,  we  must  bold 
the  action  of  the  trial  court  correct  in  over- 
ruling such  objection  when  not  leveled  at 
the  particular  evidence  claimed  to  be  remote, 
but  at  the  testimony  of  the  witness  as  a 
whole. 

[10]  There  was  no  evidence  tending  to 
show  the  formation  of  an  Intent  by  appel- 
lant to  appropriate  the  money  at  a  time  sub- 
sequent to  her  acquisition  thereof,  and,  in 
the  absence  of  some  evidence  showing  or 
suggesting  that  her  formation  of  such  intent 
to  appropriate  was  after  she  acquired  the 
property,  a  special  charge  submitting  that 
theory  was  properly  refused. 

Nor  do  we  think  the  evidence  demanded 
the  submission  of  appellant's  special  charge 
.•submitting  the  proposition  that,  If  the  rela- 
tion of  debtor  and  creditor  existed  between 
appellant  and  prosecuting  witness  as  to  the 
$1,000  involved,  appellant  should  be  acquit- 
ted. No  evidence  was  Introduced  for  aK>el- 
lant  supporting  this  contention,  and  the  tes- 
timony of  the  prosecutrix  showed  without 
contradiction  that  the  agreement  between 
herselt  and  appellant  was  that  the  money  of 
prosecutrix  should  be  taken  and  Invested  in 
the  purchase  of  interests  in  oil  wells,  and 
was  to  be  returned  to  the  prosecuting  wit- 
ness, together  with  the  earnings  thereof. 
Nothing  appears  in  the  record  remotely  sug- 
gesting the  ordinary  relation  of  debtor  and 
creditor  between  the  parties,  and  the  prose- 
cuting witness  testified  positively  that  the 
note  for  11,000  was  sent  to  her  by  appellant 


some  days  after  the  money  was  delivered, 
and  was  given  by  appellant  as  a  species  of 
guaranty  of  her  good  faith  In  the  transac- 
tion. In  a  sense,  every  person  who  defrauds 
another  or  unlawfully  acquires  the  property 
of  another  is  debtor  to  such  person  for  said 
property.  We  have  no  doubt  but  that  the 
courts  would  so  declare,  but  we  do  not  think 
such  fact  would  entitle  a  thief  to  a  charge 
directing  an  acquittal  If  he  was  Indebted 
therefor  to  the  party  from  whom  he  had 
gotten  the  property. 

There  is  no  question  but  that,  in  order  to 
make  out  a  case  of  theft  of  the  character 
charged  in  this  Indictment,  the  proof  must 
satisfy  the  minds  of  the  Jury  that  the  prop- 
erty which  was  obtained  by  the  accused  wiQi 
the  then  Intent  to  appropriate  must  have 
been  actually  appropriated  in  pursuance  oS. 
such  Intent.  The  court  so  charged  the  Jury 
In  the  Instant  case.  To  our  minds  the  evi- 
dence of  actual  appropriation  was  amply 
sufficient. 

Believing  the  case  correctly  decided,  the 
motion  for  rehearing  will  be  overruled. 


"FLEA"  V.  STATE.     (No.  6572.) 

(Court  of  Orlmlnal  Appeals  of  Texas.   Dee.  21, 
192L) 

Appeal  from  Williamson  Ciounty  Court; 
F.  D.  Love,  Judge. 

A  Mexican  called  "Flea"  was  convict  of 
theft,  and  he  appeals.    Affirmed. 

B.  O.  Storey,  Asst.  Atty.  Gen.,  for  the  State. 

HAWKINS,  J.  Conviction  is  for  theft. 
Penalty  assessed  at  a  fine  of  $26  and  SO  days 
in  jalL 

The  record  is  before  us  without  bills  of  ex- 
ceptions or  statement  of  facts.  Many  ques- 
tions are  suggested  in  motion  for  new  trial, 
but  none  of  them  are  presented  in  such  a 
way  that  the  court  can  review  the  same  in 
the  present  condition  of  the  record. 

Nothing  is  discoverable  which  would  re- 
quire  a  reversal  of  the  case,  and  the  Judg- 
ment of  the  trial  court  Is  affirmed. 
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(23C  8.W.)  ' 

R.  S.  Shapard,  of  Dallas,  and  Terry  Cavin 
&  Mills,  of  Galveston,  Madden,  Trulove,  Ry- 
bum  &  Pipkin,  of  AmariUo,  and  E.  Graham, 
of  Plalnvlew,  for  appellants. 

WilUams  &  Martin,  of  Plainview,  for  ap- 
pellee. 


PANHANDLE  &  8.  F.  RY.jCO.  et  al.  v. 
THOMPSON.     (No.  1861.) 


(Court  of  Clyil  Appeals  of  Texas.     Amarillo. 

Nov.  23,  1821.     Rehearing  Denied 

Jan.  4,  1922.) 

1.  Carriers  d=»2l3— Carrier  liable  for  delay 
due  to  strike,  If  It  does  not  use  reasonable 
diligence  to  supply  places  of  striking  em- 
pleyees. 

Where  the  employees  suddenly  abandon  a 
carrier's  service,  and,  wl^le  offering  no  violenbe 
and  causing  no  forcible  obetmction  to  its  bnsi- 
ness,  simply  refuse  to  work  or  further  discharge 
their  doties,  for  any  delay  in  a  shipment  of  cat- 
tle consequent  thereon  the  carrier  is  liaUe, 
if  it  fails  to  use  reasonable  diligence  in  supply- 
ing the  places  of  the  striking  employees. 

2.  Carriers  «s»230(3)— 'Whether  reasonable 
diilgenee  was  used  In  tuppiylng  substitutes 
for  strikers  held  for  Jury. 

In  action  for  damages  occasioned  by  delay 
In  shipment  of  cattle,  whether  defendant  car- 
rier exercised  ordinary  care  and  diligence  to 
supply  substitates  for  striking  employees  held 
•for  the  jury. 

3.  Cirriers  «=>229  (2)— Treatment  of  stock  aft* 
er  neoilgent  unloading  and  delay  immaterial 
as  to  applleatlon  of  general  rule  as  to  dam- 
ages for  delay. 

Where  carrier  was  negligent  in  unloading 
and  delaying  a  shipment  of  cattle  at  a  certain 
point  until  its  freight  traffic,  interrapted  by  a 
strike,  could  be  resumed  to  their  destination, 
treatment  of  the  cattle  at  such  point  becomes 
immaterial,  and  the  general  rule  as  to  the 
measure  of  damages  for  the  delay  applies. 

4.  Appeal  and  error  <8=>l 060 (4)— Improper  ar^ 
gufflont  held  not  prejudicial. 

Carrier  in  action  for  negligent  delay  in  ship- 
ment of  cattle  cannot  complain  of  improper  ar- 
gument on  the  part  of  plaintifTs  counsel,  where 
the  jury  was  instructed  not  to  consider  it,  and 
its  verdict  was  in  the  exact  amount  which  the 
evidence  shows  to  have  been  the  damages  sus- 
tained. 

On  Motion  for  Rehearing. 

8.  Judgment    4=3256(2)— Judgment    awarding 
damages  for  negligent  delay  In  shipment  of 
cattle  held  supported. 
A  finding  of  the  jury  that  carrier  did  not 
transport  cattle  witUn  reasonable  time  sup- 
ported judgment  for  shipper  on  the  issue  as  to 
whether  carrier  had  used  reasonable  diligence 
in  supplying  the  places  of  strildng  employees, 
which  issue  was  not  submitted. 

Appeal  from  District  Court,  Hale  Cotinty; 
R.  C.  Joiner,  Judge. 

Action  by  Tom  Thompson  against  the  Pan- 
handle ft  Santa  F6  Railway  Company  and 
J.  Ifc  Liancaster  and  another,  receivers  for 
the  Texas  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  the  receivers  appeal. 
Affirmed. 


HALL,  J.  This  was  a  suit  by  appellee 
Thompson  against  Panhandle  &  Santa  F6 
Railway  Company  and  J.  L.  Lancaster  an^ 
Charles  K  Wallace,  receivers  for  the  Texas 
&  Pacific  Railway  Company,  as  defendants, 
for  all^^  damages  to  a  shipment  of  145 
cattle  shipped  by  appellee  from  Plainview, 
Tex.,  to  Fort  Worth,  Tex.,  April  9,  1920. 
Appellee  alleged  negligent  delay  in  the  ship- 
ment, failure  to  proi>erly  care  for  and  teed 
the  cattle  in  transit,  and  sought  to  recover 
for  extra  feed  biUs,  stating  total  damage  to 
be  $1,643.  Upon,  a  trial  before  a  jury  there 
was  a  verdict  and  a  Judgment  in  favor  of 
the  Panhandle  ft  Santa  F6  Railway  Company 
and  against  the  receivers  of  the  Texas  & 
Pacific  Railway  Company  in  the  sum  of  $1,- 
408.90.  The  substance  of  the  original  peti- 
tion is  that  on  April  9, 1920,  plaintifC  deliver- 
ed the  cattle  to  the  Panhandle  &  Santa  F6 
Railway  (Company  at  Plainview,  to  be  trans- 
ported via  Sweetwater  and  the  Texas  ft  Pa- 
dflc  Railway  Company  to  Fort  Worth;  that 
the  shipment  should  have  arrived  at  Fort 
Worth  in  time  to  have  been  rested,  fed,  wa- 
tered, and  sold  on  the  market  of  April  10, 
1920,  but  that  they  were  not  properly  trans- 
ported and  were  not  delivered  at  Fort  Worth 
until  April  16th,  and  could  not  be  sold  until 
the  following  day ;  that  the  cattle  iirexe  not 
properly  fed  and  watered  during  the  delay 
and  shrank  greatly  in  weight  and  became 
unmerchantable  in  appearance;  that  as  a 
result  of  defendant's  negligence  144  of  the 
cattle  lost  50  pounds  each  in  weight,  that  one 
cow  in  the  shipment  lost  100  pounds  in 
weight,  more  than  they  would  have  lost  if 
properly  transported,  and  by  reason  of  their 
unmarketable  appearance  they  were  worth 
one  cent  per  pound  less  than  th^  would 
have  been  if  properly  transported  and  de- 
livered; that  the  extra  feed  bill  amounted 
to  $143. 

The  defendant  Panhaadle  ft  Santa  F6 
Railway  Company  answered  by  general  de- 
murrer, gmeral  denial,  and  by  special  pleas, 
limiting  its  liability  to  damages,  if  any,  oc- 
curring on  its  own  line.  It  further  sets  up 
that  there  was  a  strike  of  the  switchmen 
employed  by  the  defendant's  receivers  at  Fort 
Worth;  that  the  strike  occurred  after  de- 
fendants had  received  the  cattle  at  Plain- 
view  and  prevailed  for  two  weeks  during 
which  time  all  of  the  freight  traffic  over  said 
lines  of  railway  was  paralyzed ;  that  the  al- 
leged delay  was  attributable  wholly  to  said 
strike,  over  which  the  defendants  had  no  con- 
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trol ;  and  that  the  responsibility  of  the  Pan- 
handle &  Santa  FS  ended  when  it  had  deliv- 
ered the  sliipment  to  its  connecting  carrier, 
the  Texas  &  Pacific  Hailway  Company,  at 
Sweetwater.  The  receivers  answered  by  gen- 
eral demurrer,  general  denial,  and  specially 
that  while  the  shipment  was  in  their  bands 
they  exercised  ordinary  care  to  transport  and 
deliver  the  same  at  Fort  Worth ;  that  before 
it  reached  their  line  of  railway  at  Sweet- 
water the  switchmen  theretofore  employed 
by  them  left  their  employment,  went  on  a 
strike,  and  refused  to  handle  shipments  com- 
ing into  terminals  at  Fort  Worth  for  said  de- 
fendants for  about  two  weeks,  thus  practi- 
cally tying  up  the  movement  of  freight  during 
that  period ;  that  such  switchmen  refused  to 
work  or  permit  others  to  work  for  defendants 
during  such  time ;  that  defendants  exercised 
ordinary  care  to  overcome  said  obstacles,  and 
had  such  of  its  officers,  superintendents,  and 
other  employees  who  could  perform  the  work 
of  switchmen  to  do  such  work  as  could  be 
done  in  the  terminals  at  Fort  Worth;  that 
by  reason  of  sudi  condition  defendants  oould 
not  and  did  not  operate  any  trains  out  of  Fort 
Worth  except  passenger  trains;  that  In  the 
exercise  of  ordinary  care  the  defendants 
transported  the  shipment  to  Baird,  Tex., 
where  the  cattle  were  unloaded  and  taken 
care  of  until  freight  traffic  could  be  resumed 
into  Fort  Worth;  that  during  such  delay 
they  took  care  of  the  cattle  at  Baird,  feeding, 
watering,  and  resting  the  same,  and  that  the 
amount  charged  for  such  feed  was  in  all 
things  proper  and  reasonable. 

[1]  The  first  assignment  is  based  upon  the 
court's  refusal  to  peremptorily  instruct  the 
jury  to  find  for  defendants,  because  it  is  in- 
sisted that  the  evidence  relating  to  the  issue 
of  the  strike  showed  a  i>erfect  defense.  It 
appears  from  the  statement  of  facts  that 
there  was  a  strike  of  switchmen  in  Fort 
Worth,  which  included  all  such  laborers  ex- 
cept three,  who,  it  seems,  continued  to  work 
for  the  Texas  &  Pacific  Railway  Company  at 
that  point,  and  that  the  strike  continued  until 
the  night  of  April  15tb  about  midnight  The 
witness  Kebort,  defendant's  assistant  yard- 
master,  said  that  in  an  effort  to  get  the 
switchmen  to  go  back  to  work  they  called  on 
all  the  regular  men  and  asked  them  to  work, 
and  had  an  extra  board  of  about  35  men,  and 
they  were  called  on  to  work  and  refused; 
that  the  assistant  general  manager  from  Dal- 
las made  a  plea  to  them  to  work,  and  that 
witness  talked  to  many  of  them  in  person; 
that  in  addition  to  this  the  local  chairman 
of  the  Brotherhood  of  Railway  Trainmen 
made  every  effort  to  fill  the  places  of  these 
men  that  were  In  road  service^  and  they 
would  not  work ;  that  the  men  in  road  serv- 
ice are  the  men  that  pull  the  trains  after  they 
get  out  on  the  road  out  of  tbe  terminals,  and 
the  roadmen  and  switchmen  are  two  different 


classes  of  men  in  so  far  as  their  duties  are 
concerned ;  that  this  was  true  in  April,  1920; 
that  such  switching  as  was  done  besides  the 
crew  of  three  men  above  mentioned  was 
done  by  <me  engine  manned  entirely  by  the 
otHcers  of  the  operating  department  of  the 
Texas  &  Pacific  Railway  Company  at  Fort 
Worth,  making  up  the  passenger  trains  and 
keeping  the  mail  trains  running.  It  was  not 
shown  that  the  striking  switchmen  used  any 
threats  of  violence  to  prevent  others  from  be- 
ing employed  by  filling  their  places.  The  rulo 
seems  to  be  that  wb&re  the  employees  of  a 
company  suddenly  abandon  its  service,  and. 
while  (Bering  no  violence  and  causing  no 
forcible  obstruction  to  its  business,  simply 
refuse  to  work  or  to  further  discharge  their 
duties,  for  any  delay  consequent  thereon,  as, 
for  instance,  where  there  is  a  failure  to  sup* 
ply  promptly  their  places,  the  carrier  is  lia- 
ble. 4  R.  C.  L.  p.  744,  {  212;  M.,  K.  &  T. 
Ry.  Ca  V.  Woods,  117  S.  W.  196;  10  a  J. 
293,  I  415. 

[2,  S]  It  was  not  shown  that  an^  effort  was 
made  by  the  receivers  to  secure  switchmen, 
other  than  from  their  regular  crews  and  the 
extra  35  men  in  Fort  Worth,  with  which  to 
supply  the  places  of  the  strikers,  nor  was  it 
shown  ttiat  the  strikers  resorted  to  violence, 
threats,  or  other  means  to  prevent  them  from 
securing  substitutes.  It  appears  tliat  the 
Texas  &  Pacific  Railway  Company  had  its 
own  stock  pens  near  its  Union  Depot  in  Fort 
Worth  and  from  which  the  cattle  could  have 
been  driven  to  the  union  stockyards  and  de- 
livered to  the  consignees.  Under  these  facts 
the  jury  was  warranted  in  finding  that  the 
receivers  did  not  exercise  ordinary  care  and 
diligence  in  making  the  delivery  and  avoiding 
the  delay.  Sterling  v.  St  L.,  I.  M.  &  S.  Ry. 
Co.  38  Tex.  Oiv.  App.  451,  86  S.  W.  655;  G., 
H.  &  6.  A.  Ry.  Oo.  V.  Karrer,  109  S.  W.  440; 
G.,  0.  &  S.  F.  Ry.  Oo.  v.  Levi,  76  Tex.  337, 
13  S.  W.  191,  8  L.  R.  A.  323,  18  Am.  St  Rep. 
45.  Since  under  the  findings  of  the  Jury  the 
appellant  was  negligent  in  unloading  and  de- 
laying the  shipment  at  Baird,  all  the  assign- 
ments relating  to  the  treatment  <^  the  cattle 
at  that  point  and  giving  and  refusing  of 
charges  upon  that  phase  of  the  case  become 
immaterial,  and  the  general  rule  as  to  the 
measure  of  damages  for  delay  applies.  For 
this  reason  the  market  value  of  the  cattle  at 
the  time  when  they  would  have  reached  EV>rt 
Worth,  if  transported  with  reasonable  dili- 
gence, was  the  proper  matter  for  inquiry 
and  consideration. 

[4]  Admitting  that  at  least  a  part  of  the 
argument  made  by  plaintifFs  counsel  was 
highly  Improper,  It  seems  from  the  record 
that  upon  objection  by  defendants'  counsel 
the  statem«its  were  withdrawn  and  the  jury 
was  instructed  by  the  court  not  to  consider 
it  The  verdict  is  not  excessive,  but  seems  to 
be  In  the  exact  amount  which  the  evidence 
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shows  to  bave  been  tbe  damages  sustained. 
Therefore  no  injury  Is  shown  by  the  improper 
argument  of  counseL  Although  the  two 
findings  of  the  jury  as  to  the  loss  of  weight 
might  have  authorized  a  double  recovery,  the 
judgment  was  entered  for  a  loss  of  50  iraunds 
each  for  the  calves  at  the  market  price  and 
a  recovery  of  one  cent  per  popnd  depre- 
dation for  the  entire  lot.  Since  the  proper 
judgment  has  been  altered,  these  assign- 
ments will  also  be  overruled. 

Finding  no  reversible  error,  tbe  judgment 
Is  atHrmed. 

On  Motion  for  Behearing. 

[6]  In  the  original  opinion  it  is  stated  that 
where  the  employees  of  a  company  suddenly 
abandon  its  service,  and,  while  offering  no 
violence  and  causing  no  forcible  obstmctlon 
of  its  business,  simply  refuse  to  work  or  to 
furtbier  discharge  their  duties,  for  any  delay 
consequent  thereon,  as,  for  instance,  where 
there  Is  a  failure  to  supply  promptly  their 
places,  the  carrier  is  liable.  This  language 
was  quoted  from  4  R.  C.  L.  p.  744,  f  212,  and 
se«ns  to  be  supported  by  the  weight  of  au- 
thority in  other  jurisdictions.  Upon  a  re- 
view of  the  antborities  In  Texas,  however, 
it  appears  that  the  railway  .company  is  liable 
only  In  the  event  It  falls  to  use  reasonable 
diligence  in  supplying  the  places  of  the  strik- 
ing employees,  and  the  original  opinion  Is  so 
modified.  At  the  request  of  the  appellants, 
the  receivers,  the  Jury  was  charged  that  the 
only  duty  resting  upon  tbe  defendants  as 
carriers  'was  to  exercise  ordinary  care  and 
diligence  to  overcome  the  obstacles  interposed 
and  to  forward  the  plaintiff's  cattle  and  de- 
liver them  at  destination  as  promptly  as  rea- 
s<mable  diligence  and  care  would  i)ermit  and 
require  under  tbe  circumstances.  No  issue 
was  submitted  to  the  jury  inquiring  whether 
the  receivers  had  exercised  such  diligence, 
and  the  first  finding  of  the  jury,  to  the  effect 
that  the  receivers  did  not  transport  the  cat- 
tle within  a  reasonable  time  after  they  re- 
ceived them  at  Sweetwater,  supports  the 
judgment  upon  this  Issue. 

The  motion  for  rehearing  is  in  all  else 
overruled. 


PANHANDLE  &  8.  F.  RY.  CO.  V.  MAYHUGH. 

(No.  1862.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  23,  1921.    Beliearing  Denied 

Jan.  4,  1922.) 

I.  Carriers  «=3230(3)— HoWng  sheep  In  oar* 
ovemight  and  forwanilng  on  first  regular 
train  not  negligence  as  natter  of  law. 

It  cannot  be  said,  as  a  matter  of  law,  that 
a  carrier  was  not  negligent  in  keeping  sheep  in 
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cars  ovemight  and  forwarding  them  on  the  Qrst 
regular  train  leaving  after  they  were  loaded. 

On  Motion  for  Behearing. 

2.  Carrier*  «=>228(5)— Evidenoe  held  to  war- 
rant finding  that  employees  of  one  railroad 
were  agents  of  another  in  loading  sheep. 
In  an  action  against  a  carrier  for  delay  in 
loading  and  shipping  sheep,  which  were  loaded 
on  the  cars  by  employees  of  another  railroad 
who  naed  the  same  yards  and  pens,  evidence 
held  sufficient  to  sustain  a  presumed  finding  by 
the  trial  jndge  that  the  relotion  of  principal  and 
agent  existed  between   defendant  carrier   and 
the  employees  of  the  other  railroad;    the  isstie 
not  having  been  submitted  to  the  jury. 

Appeal  from  District  Court,  Hale  County ; 
R.  C.  Joiner,  Judge. 

Action  by  h.  T.  Mayhugh  against  the  Pan- 
handle &  Santa  F6  Bailway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Terry,  Cavln  &  Mills,  of  Galveston,  Madden, 
Trulove,  Rybum  &  Pipkin,  of  AmarlUo^  and 
E.  Graham,  of  Plalnvlew,  for  appellant 

W.  W.  Kirk,  of  Plalnvlew,  for  appellee. 

HALL,  J.  The  appeUee  sued  the  appellant 
for  alleged  damages  to  a  shipment  of  1,800 
sheep  over  the  appellant's  line  of  railway 
from  Sweetwater,  Tex.,  to  Plalnvlew,  Tex. 
He  alleges  negligent  delay  in  loading  the 
sheep  at  Sweetwater  and  delay  in  forwarding 
from  Sweetwater.  It  will  not  be  necessary 
to  further  state  tbe  substance  of  the  plead- 
ings. It  appears  that  appellee  ordered  cars 
for  this  shipment  to  be  at  Sweetwater  on 
November  1st,  and  .later  changed  his  ordet. 
requesting  that  the  cars  be  there  on  the  6tb. 
He  drove  his  sheep  into  the  loading  pens  on 
the  morning  of  the  5th,  but  in  counting  them 
found  that  there  were  about  400  missing. 
These  were  not  found  and  placed  in  the  pens 
ready  for  shlpnTent  until  the  morning  of 
November  6th.  According  to  appellee's  tes- 
timony he  notified  tbe  defendant's  employees 
at  Sweetwater,  at  10  o'clock,  November  6tb, 
that  his  sheep  were  ready  for  shipment,  and 
was  told  that  defendant  would  not  be  ready 
to  load  them  before  4  o'clock  p.  m. ;  that  he 
offered  his  sheep  for  loading  at  that  hour. 
On  account  of  several  delays,  caused  by  an 
incoming  passenger  train  and  the  use  of  the 
switch  engine  In  connection  with  other 
matters  about  the  yard,  the  defendant  did 
not  finish  loading  the  12  cars  of  sheep  until 
about  9:30  o'clock  p.  m.  of  November  6th ;  that 
about  this  time  a  shlppent  of  cattle  arrived 
in  the  yards  and  they  were  unloaded  for 
feed,  water,  and  rest.  The  sheep  were  held 
upon  the  cars  and  did  not  leave  Sweetwater 
until  the  morning  of  the  'nb,  about  5  o'clock, 
and  arrived  at  Plalnvlew  at  6  p.  m.  the  same 
day.  It  Is  shown  that  there  was  little  or  no 
unusual  delay  after  the  train  left  Sweet- 
water. 
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[t]  Under  several  propositions  appellant 
insists  that  the  court  sbould  have  perempto- 
rily directed  a  verdict  in  its  favor  because  no 
longer  time  than  usual  was  consumed  in 
loading  the  sheep  on  the  cars  at  Sweetwater. 
It  is  not  insisted  by  appellee  that  much  more 
.  than  ordinary  time  was  consumed  in  loading 
after  It  was  commenced.  He  contends  that 
defendant  should  have  commenced  loading  at 
10  o'clock  on  the  morning  of  the  6th,  and 
did  not  begin  until  seven  hours  later,  and 
that  there  was  further  delay  In  holding  the 
sheep  in  the  cars  all  night  Appellee  admits 
that  part  of  his  sheep  were  in  the  pens  on 
the  6th.  About  400  of  them,  it  seems,  were  In 
a  stalk  field  adjoining  the  pens  over  night, 
and  they  all  had  what  water  they  would 
drink  from  the  time  they  were  placed  in  tho 
peas  until  they  were  loaded  on  the  cars. 
Under  these  facts  the  court  could  not  have 
properly  directed  a  verdict  for  the  defend- 
ant It  may  be  inferred  from  the  testimony 
that  the  appellee  suffered  some  damage  by 
reason  of  the  fact  that  the  sheep  had  no  feed 
during  the  two  days,  November  Stta  and  6th, 
but  there  is  nothing  in  the  record  to  show 
that  the  Jury  did  not  take  this  Into  considera- 
tion in  estimating  the  total  amount  of  dam- 
ages awarded  appellee.  It  seems  to  be  ap- 
pellant's contention  that  if  it  forwarded 
sheep  on  the  first  regular  train  leaving 
Sweetwater  after  they  were  loaded.  It  has 
not,  as  a  matter  of  law,  been  guilty  of  negli- 
gence in  holding  them  upon  the  cars  over 
night  We  do  not  understand  this  to  be  the 
rule.  Under  all  the  circumstances,  it  may 
have  been  the  duty  of  appellant  to  forward 
the  sheep  immediately  after  they  were  loaded. 
Under  such  circumstances  shippers  are  uot 
necessarily  bound  by  the  schedules  of  car- 
riers. Whether  it  was  the  duty  of  appellee 
to  send  the  12  cars  of  sheep  on,  or  whetiier 
or  not  It  was  negligent  in  holding  them,  to 
be  forwarded  with  the  several  cars  of  cattle 
the  next  morning,  simply  raises  an  Issue  of 
fact  for  the  Jury.  St  L.,  S.  F.  Ry.  Co.  v. 
Armstrong,  166  S.  W.  366;  Southern  Kansas 
Ry.  Co.  V.  Hughey,  182  S.  W.  3^. 

According  to  appellee's  testimony,  If  the 
sheep  had  been  forwarded  at  once,  they 
would  have  reached  Plainvlew  before  noon  of 
the  following  day,  and  could  have  been  un- 
loaded and  in  some  degree  protected  from 
the  rain  and  snow  from  which  they  suffered 
upon  being  unloaded  at  destination  on  the 
night  of  November  7th.  The  Jury  could  take 
all  of  these  matters  into  consideration  in 
determining  the  question  of  negligence,  and 
we  see  no  grounds  for  setting  their  finding 
aside.  Nothing  was  awarded  appellee  by 
reason  of  the  30  iheep  that  died  en  route 
and  after  they  reached  their  destination,  and 
the  total  damages  assessed  is  Unrlted  to  15 
cents  per  head  for  the  entire  lot  Under 
these  facts  the  verdict  is  not  excessive.  The 
evidence  Is  conflicting  upon  the  physical  con- 
dition of  the  sheep.    Appellee  testified  that 


he  had  cut  out  all  the  weak,  sick,  and  old 
ones  before  shipping,  and  that  only  a  very 
few  were  slightly  affected  with  cold.  Some 
of  appellant's  employees  testified  that  a  great 
many  of  them  were  too  sick  for  shipment. 
This  conflict  was  settled  by  the  verdict  of 
the  Jury.  There  is  nothing  In  the  record  to 
show  that  the  Jury  did  not  take  into  consid- 
eration such  damages  as  may  have  resulted 
by  the  sheep  becoming  wet  and  chilled  in 
transit,  and  we  must  presume  that  such 
damage,  if  any,  like  the  damages  which  may 
have  resulted  from  holding  the  sheep  in  the 
I)ens  before  they  were  tendered  for  ship- 
ment, was  taken  Into  consideralon  In  estimat- 
ing the  total  amount  of  damages  suffered. 

We  find  no  reversible  error,  and  the  Judg- 
ment is  aflSrmed. 

On  Motion  for  Rehearing. 

[I]  The  principal  contention  by  api>ellant 
on  motion  for  rehearing  ia  that  because  it 
was  shown  without  controvwsy  that  the  ap- 
pellee penned  his  riieep  in  stock  pens  operat- 
ed by  the  Gulf,  Colorado  ft  Santa  F6  RaUway 
Company,  and  because  it  Is  further  shown 
that  the  sheep  were  loaded  by  a  Gulf,  Golo- 
rado  &  Santa  F6  crew,  and  no  unreasonable 
delay  is  shown  .In  transit  the  Judgmoit 
against  appellant  company  ia  unsupported  by 
the  evidence.  The  Gulf,  Colorado  ft  Santa 
F4  Railway  Company  was  not  made  a  party 
defendant  and  the  appellant's  contention 
must  be  sustained  unless  the  Gulf,  Colorado 
&  Santa  F6  and  its  employees  should  be 
held  to  be  tbe  agents  of  the  appellant.  B.  C. 
Brown,  yard  clerk  of  the  Gulf,  Colorado  & 
Santa  F^  Railway,  testified,  in  part  as  fol- 
lows: 

"It  was  the  Gulf,  Colorado  ft  Santa  F6  en- 
gine and  crew  that  went  out  to  load  these  sheep. 
These  stock  pens  are  on  the  Gulf,  Colorado  ft 
Santa  F6  leg  of  the  Y  out  on  the  east  side. 
The  Gnlf,  Colorado  &  Santa  FS  switch  crew 
makes  up  the  Panhandle  &  Santa  F6  train.  Bfr 
understanding  is  that  tbe  Panhandle  &  Santa 
Pi  gets  hold  of  a  train— that  their  railroad  is 
over  after  they  pass  the  interlock.  The  same 
engine  makes  them  up  in  our  yard;  the  same 
switch  engine,  the  GiUf,  Colorado  &  Santa  Ti, 
handle  the  cattle  over  to  the  pens  and  put 
them  in  the  stock  pens.  These  cattle  were  pat 
on  the  same  train  that  was  going  out  with 
these  sheep.  •  *  *  The  Gulf,  Colorado  & 
Santa  V6  and  Panhandle  ft  Santa  F6  use  the 
same  pens,  and  all  live  stock  coming  in  and 
being  unloaded  from  both  roads  and  being  load- 
ed out  on  either  or  both  roads  are  unloaded 
and  loaded  at  these  pens.  The  Gulf,  Colorado 
men  handle  for  both  roads — handle  the  Pan- 
handle &  Santa  F6  shipments  of  live  stock.  I 
don't  know  that  they  are  agents.  They  at- 
tend to  business  for  both  roads.  I  don't  know 
just  how  they  handle  their  business,  but  we  are 
under  the  supervision  of  the  Golf,  Colorado. 
I  don't  work  under  the  BupervisioD  of  the  Pan- 
handle &  Santa  F6  at  all.  The  Gulf,  Colorado 
crews  handle  live  stock  when  it  is  shipped  in 
out  to  the  stock  pens  and  back,  and  the  Gulf, 
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Colorado  crews  make  np  the  trains  in  the 
Sweetwater  yards.  The  Panhandle  &  Santa  V6 
crews  take  their  traina  in  the  yard;  they  get 
on  the  train  in  the  yard.  The  chief  dispatcher 
of  the  Panhandle  &  Santa  V6  is  at  Slaton.  Any 
messages  about  the  handling  of  live  stock  pass- 
ing over  the  Panhandle  &  Santa  F6  come  to  the 
agent  or  to  the  yardmaster,  the  Golf,  Colorado 
men." 

The  issue  of  the  agency  of  the  Gulf,  Colo- 
rado &  Santa  V6,  and  Its  employees  for  the 
appellant  In  the  transaction  out  of  wlilcb 
the  suit  has  grown  was  not  submitted  to  the 
Jury,  but  the  evidence  quoted  above  is  sufiS- 
clent  to  sustain  a  presumed  finding  by  the 
trial  judge  that  the  relation  of  principal 
and  agent  did  exist  and  to  support  the  Judg- 
tuent.  This  question  was  decided  by  this 
court  in  Fort  Worth  A  Denver  City  Railway 
Co.  v.  Caruthers,  167  S.  W.  238,  244. 

We  think  the  record  is  clear  that  the  ap- 
pellee tendered  his  sheep  for  loading  between 
9:30  and  10:00  o'clock  on  the  morning  of 
November  eth,  and  supports  the  finding  of 
the  Jury,  though  there  is  conflicting  evidence 
upon  this  point.  The  original  opinion  does 
not  state,  as  a  matter  of  law,  that  It  was 
the  duty  of  appellant  to  forward  the  sheep 
immediately  after  they  were  loaded.  Appel- 
lant made  no  effort  to  show  that  it  bad  no 
other  facilities  for  forwarding  the  shipment 
within  a  reasonable  tinfe.  Neither  is  there 
anything  in  the  opinion  which  denies  the  rule 
that  a  railway  company  ordinarily  bas  the 
right  to  make  reasonable  scbedules  for  the 
operation  of  its  freight  trains. 

The  motion  is  overruled. 


PAYNE,  Olrsotor  Qeaeral  of  Railroads,  et  al. 
V.  BASSETT.     (No.  1249.) 

(Court  of  Civil  Appeals  of  Texas.    BI  Paso. 

Nov.  23,  1921.    Rehearing  Denied 

Dec.  16,  1821.) 

1.  Con  marc*  «3»  IS— Power  to  regulate  •■• 
braoes  Instrumentalities,  agencies,  and  means 
by  which  carried  on. 

Ths  power  to  regolate  interstate  commerce 
extends  and  applies,  not  only  to  commerce  it- 
self, but  embraces  all  the  instrnmentaUties, 
agencies,  and  means  by  wliich  such  commerce 
is  carried  on.    (Per  Walthall,  J.) 

2.  Statutes  <8s»2l7--Congressional  committee's 
report  may  bo  looked  to  In  construing  statute. 

In  considering  the  importance  and  necessity 
of  fixed  rates  for  interstate  transportation  as 
respects  liability  of  a  carrier  for  loss  of  goods 
for  which  no  rate  has  been  filed  or  published, 
the  court  may  look  to  the  report  of  a  commit- 
tee of  Congress  in  recommending  a  bill  amend- 
ing the  Interstate  Commerce  Act  (Per  Wal- 
thall, J.) 


3.  Carriers  «=>  147— Provision  of  tariff  and  bill 
of  lading  against  transportation  of  certain 
articles  and  as  to  limitation  of  liability  there- 
for not  contrary  to  statute. 

A  provision  in  a  carrier's  tariff  of  rates  as 
filed,  published,  and  approved  by  the  Interstate 
(Commerce  Commission  that  certain  articles,  in- 
dnding  precious  metals  or  articles  manufac- 
tured therefrom,  will  not  be  accepted  for  ship- 
ment and  a  provision  of  such  carrier's  bill  of 
lading,  providing  that  articles  not  specifically 
rated  would  not  be  carried,  and  that  the  carrier 
would  not  be  liable  therefor  unless  a  special 
agreement  and  stipulated  value  was  indorsed 
thereon,  though  amounting  to  rules  and  regula- 
tions, are  not  forbidden  by  the  Carmack  Amend- 
ment to  the  Interstate  Commerce  Act  as 
amended  by  Act  March  4,  191S,  and  Act  Aug. 
9,  1916  (U.  S.  Comp.  St.  g|  8592,  8604a),  mak- 
ing interstate  carriers  liable  for  loss,  damage, 
or  injury,  and  prohibiting  contracts,  receipts, 
rules,  or  regulations,  etc.,  exempting  carriers 
from  such  liability,  especially  in  view  of  the 
further  provision  of  that  amendment  that  it 
should  not  apply  to  property  concerning  which 
the  carrier  should  be  expressly  authorized  or 
required  by  the  Interstate  Commerce  Ommis- 
sion  to  maintain  rates  dependent  on  dedared 
value.    (Per  Walthall,  J.) 

4.  Carriers  9=>30  —  Not  autborlzed  to  reoelve 
goods  for  which  no  rate  Is  fixed,  filed,  or  pub- 
lished. 

Under  U.  S.  Comp.  St.  |  8669,  par.  7,  pro- 
viding that  no  carrier  shall  engage  in  the  trans- 
portation of  passengers  or  property  unless  its 
rates,  fares,  and  charges  have  been  filed  and 
published  in  accordance  therewith,  where  a 
carrier  bad  made  no  rate  for  the  transporta- 
tion of  solid  silverware,  and  hence  none  had 
been  filed  or  published,  it  was  not  authorized  to 
receive  such  property  for  shipment  by  freight. 

5.  Carriers  «=3|i2  —  Not  liable  for  loss  of 
property  for  which  no  rate  was  filed  or  pub- 
lished. 

As  a  contract  for  the  transportation  by  an 
interstate  carrier  of  solid  silverware  for  which 
no  rate  had  been  made,  filed,  or  published  was 
unlawful  and  illegal  under  U.  S.  Comp.  St.  | 
8669,  par.  7,  the  carrier  was  not  liable  for  the 
loss  of  such  property.    (Per  Walthall,  J.) 

8.  Carriers  «=>  108— Statute  as  to  liability  does 
not  apply  to  property  which  carrier  Is  not 
authorized  to  transport. 

U.  S.  Comp.  St.  {  8604a,  making  interstate 
carriers  liable  for  loss,  damage,  or  injury  to 
property,  applies  only  to  property  lawfully  re- 
ceived for  transportation,  and  not  to  property 
received  for  transportation  in  violation  of  sec- 
tion 8569,  par.  7,  forbidding  the  transportation 
of  property  unless  the  rates,  fares,  and  charg- 
es have  been  filed  and  published.  (Per  Big- 
gins, J.) 

7.  Carriers  «=»  1 12— Recovery  may  be  had  for 
property  received  for  transportatloi^  In  viola- 
tion of  law. 

A  contract  by  an  interstate  carrier  for  the 
transportation  of  property,  such  as  solid  silver- 
ware, for  which  no  rate  has  been  made,  filed,  or 
published,  though  unlawful,  is  not  immoral,  and, 
while  there  can  be  no  recovery  upon  the  con- 
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tract  ot  ttanaportatioii,  liability  may  be  estab- 
lished independent  of  the  contract  if  the  facts 
bring  the  case  within  the  rtile  authorizing  re- 
lief to  a  person  parting  with  property  or  money 
on  the  faith  of  an  unlawful  contract.  (Per  Hig- 
gins,  J.) 

Harper,  C.  J.,  dissenting. 

App<>al  from  District  Court,  EI  Paso  Comi- 
ty;  P.  R.  Price,  Judge. 

Action  by  J.  M.  Bassett  against  John  Bar- 
ton Payne,  Director  General  of  Railroads,  as 
Federal  AJgent,  and  anotber.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed and  remanded. 

Bcall,  Kemp  &  Nagle,  of  El  Paso,  for  ap- 
pellants. 

Jones,  Jones,  Hardie  A  Grambling,  of  EI 
Paso,  for  appellee. 

WALTHALL,  J.  This  Is  a  suit  by  J.  M. 
Bassett  against  the  Galreston,  Harrisburg  St 
San  Antoulo  Railway  Company,  and  John 
Barton  Payne,  Director  General,  as  Federal 
Agent  of  Railroads,  to  recover  the  value  of  a 
box  of  cut  glass  and  silverware,  shipped  by 
J,  M.  Bassett  from  Dryden,  Tex.,  to  Chicago, 
111.,  on  or  about  the  2d  day  of  March,  ldl8. 
Appellee  alleged  that  appelant  was  a  com- 
mon carrier  for  hire  of  goods,  wares,  and 
merchandise,  and  that  on  the  day  mention- 
pd  he  delivered  to  the  Galveston,  Harrisburg 
&  San  Antonio  Railroad  Company,  among 
other  things  named,  one  box  containing  cut 
glass  and  silverware,  listed  by  appellant  as 
"one  box  of  cut  glass,"  for  the  purpose  of 
being  transported  by  said  railroad  company 
and  its  connecting  carriers,  from  I>ryden, 
Tex.,  to  Chicago,  III. ;  that  defendant,  for  the 
consideration  paid  undertook  to  safely  trans- 
port and  deliver  in  good  condition  said  goods 
from  Dryden,  Tex.,  to  Chicago,  III. ;  that  the 
agent  of  appellan't,  at  the  time  said  goods 
were  delivered  to  him  and  at  the  time  the 
bill  of  lading  was  issued,  was  notified  and 
informed  of  the  exact  contents  of  the  box, 
that  the  box  listed  by  appellant  of  "one  box 
of  cut  glass"  contained  not  only  cut  glass,  but 
also  contained  a  considerable  quantity  of 
silverware.  Appellee  alleged  that  appellant 
has  never  delivered  said  goods  to  him  or  to 
his  agent  at  Chicago,  and  now  refuses  so  to 
do.  Appellee  itemized  the  contents  of  said 
box,  the  value  of  each  Item,  and  alleged  their 
reasonable  market  value,  and  their  actual  | 
value  at  Chicago,  had  appellant  compiled! 
with  Its  contract,  to  be  $517.  Appellee  fur- 
ther alleged  that  by  reason  of  the  failure  of  | 
appellee  to  comply  with  its  agreement  to; 
safely  transport  and  deliver  said  goods  at' 
Chicago  appellee  suffered  damages  in  the  I 
sum  of  $517.  I 

Appellant  answered  by  general  demurrer, ' 
special  exception  because  said  petition  show-  j 
ed  that  a  large  part  of  said  shipment  con-j 
sisted  of  solid  silverware;    alleged  to  have 


been  shipped  by  freight,  and  in  so  far  as 
same  sought  to  recover  for  the  value  of  the 
solid  silverware  same  stated  no  cause  of  ac- 
tion, in  t&at  the  court  judicially  knows  that 
there  were  promulgated  rules,  regulations, 
and  schedules  duly  filed  by  the  Interstate 
Commerce  Commission  and  approved  by  It, 
under  the  terms  of  which  precious  metals  and 
articles  manufactured  therefrom  could  not  be 
accepted  as  freight.  Appellant  also  entered  a 
general  denial,  and  specially  pleaded  that  a 
large  part  of  said  shipment  consisted  of  solid 
silverware,  and  that  at  the  time  of  delivery 
of  said  shipment  to  the  carrier  there  was  and 
had  been  duly  filed  with  the  Interstate  Com- 
merce Commission  rules  and  schedules  whicU 
were  and  had  been  duly  approved  by  them^ 
which,  among  other  things,  provided  that: 

"T7nles8  otherwise  provided,  the  following 
property  will  not  be  accepted:  Bank  bills, 
*  *  *  precions  metals  or  articles  manufac- 
tured therefrom" 

— and  alleged  various  artldies  enumerated  in 
appellee's  petition,  for  which  recovery  was 
sought,  were  articles  manufactured  tTom  pre- 
cious metals,  and  that  tbere  was  no  provision 
authorizing  ^he  shipment  of  articles  manu- 
factured from  precious  metals,  or  precious 
metals  themselves,  by  freight 

The  case  was  tried  without  a  Jury,  result- 
ing in  a  Judgment  In  favor  of  appellee  in  ttie 
sum  of  $517.  The  court  made  and  filed  find- 
ings of  fact  and  conclusions  of  law.  It  was 
agreed  by  coimsel  for  both  parties  that  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company,  at  the  time  of  the  Aipment 
In  question,  was  being  operated  by  the  gov- 
ernment, through  the  Director  General;  that 
gold  and  silver  are  precions  metals,  and  that 
the  freight  charge  on  the  goods  from  Dryden 
to  Chicago  was  paid  by  appellee. 

The  court  found:  That  appellee  was  the 
owner  of  the  articles  of  property  described 
in  the  petition ;  that  the  articles  of  property 
were  delivered  to  said  railway  company  then 
acting  under  the  Director  General  of  Rail- 
roads of  the  United  States  of  America,  and 
were  therefore  delivered  to  the  United  States 
Railroad  Administration  for  through  ship- 
m^it  to  appellee's  agent  as  consignee  at  Chi- 
cago, HI.;  that  the  Director  General  receiv- 
ed said  articles  of  property,  and  was  fully 
advised  at  the  time  of  receiving  them  of 
their  nature  and  character,  and  agreed  to 
transport  said  articles  as  freight  from  the 
place  of  origin  to  their  destination ;  that  said 
articles  were  of  the  reasonable  value,  both 
nt  Chicago  and  at  Dryden,  Tex.,  of  $517; 
that  by  "solid  silver,"  as  used  in  the  petition. 
Is  meant  what  is  commonly  known  as  solid, 
silver,  and  commonly  used  by  persons  gener- 
ally In  their  homes  as  silverware  for  use  on 
their  tables,  and  such  *as  would  be  generally 
transported  for  personal  use,  from  one  place 
to  another,  within  the  United   States,   and 
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does  not  mean  by  said  term  "solid  silver" 
•that  said  articles  were  made  entirely  of 
silver;  that  said  articles  were  misplaced  or 
lost  by  appellant  after  same  had  been  receiv- 
ed by  appellant  and  tatcen  into  custody  and 
placed  in  the  cars  for  transportation;  that 
said  articles  were  never  delivered  to  appel- 
lee or  his  agent;  that  appellant  failed  to 
show  on  the  trial  what  became  of  the  articles 
after  same  were  delivered  by  appellee  and 
received  by  appellant  for  shipment;  that 
said  articles  were  shipped  upon  a  bill  of 
lading  approved  by  the  Interstate  CJommerce 
Commission  as  to  form,  but  that  the  bill  of 
lading  was  filled  ont  by  appellant's  agent  aft 
er  being  fully  advised  of  the  nature  of  said 
goods.  The  court  concluded,  as  matter  of 
law,  that  appellant  Is  liable  to  appellee  for 
tho  said  value  of  said  articles,  and  so  entered 
Judgment 

Appellant  presents  five  assignments  of  er- 
ror, with  several  additional  propositions. 
The  first  assignment  suggests  error  In  ren- 
dering Judgment  for  .appellee.  The  several 
pr«^>osltions  under  the  first  assignment  are 
to  the  effect:  There  being  no  schedule  or 
tariff  filed  with  or  approved  by  the  In- 
terstate Commerce  Commission  for  the  trans- 
portation of  freight  of  what  Is  commonly 
known  as  solid  silverware,  the  court  erred 
in  rendering  Judgment  for  the  value  of  sol- 
id silverware;  that  paragraph  7  of  sec- 
tion 6  of  the  Interstate  Commerce  Act  (U. 
S.  Comp.  St.  9  8569,  par.  7),  providing  that 
no  carrier  shall  engage  or  participate  in  the 
transportation  of  property  unless  the  rates, 
fares,  and  charges  upon  which  the  same  are 
transported  by  said  carrier  have  been  filed 
and  published  in  accordance  with  said  pro- 
vision of  said  act,  it  was  error  to  render 
Judgment  for  the  value  of  said  silverware 
when  no  rates  therefore  were  filed  or  publish- 
ed; that  paragraph  7  of  section  6  of  the 
Interstate  Commerce  Act  providing  that  no 
carrier  shall  extend  to  any  shlpx>er  or  per- 
son any  privileges  or  facilities  for  the  trans- 
portation of  property  except  such  as  are  spec- 
ified in  such  tariffs,  it  was  error  to  render 
judgment  against  the  defendant  for  the 
value  of  the  silverware  when  no  tariff  was 
specified  In  the  shipment  of  same;  that  In 
rendering  judgment  for  the  value  of  the 
silverware  the  court  In  effect  created  undue 
discrimination  in  favor  of  the  shipper  as 
against  other  shippers.  Assignments  2,  3 
and  4  present  practically  the  same  question, 
insisting  that  the  court  was  in  error  in  the 
conclusions  of  law  that  no  regulation  of  the 
Interstate  Commerce  Commission  with  refer- 
ence to  tariffs  and  no  approval  of  tariffs  by 
the  Commission  can  be  of  any  avail  under 
the  law  to  relieve  appellant  from  such  lia- 
bility. We  think  the  first  four  assignments 
can  be  considered  together. 

The  questions  raised  by  assignments  and 


of  law  and  not  of  fact  Can  the  judgment  of 
the  court  awarding  damages  for  the  value 
of  the  silverware  be  sustained  where  th» 
law,  as  in  paragraph  7,  section  6,  Carmack 
Amendment  to  the  Interstate  Commerce  Act 
provides  that  no  carrier  shall  extend  to  the 
shipper  any  privilege  or  facilities  for  the 
transportation  of  property,  and  where  the 
tariffs  filed  with  and  promulgated  by  and 
approved  by  the-  Interstate  Commerce  Com- 
mission in  force  at  the  time  of  the  shipment 
in  question  provide  that,  "Unless  otherwise 
provided  the  following  property  will  not  be 
accepted;  predouB  metals  or  articles  manu- 
factured therefrom,"  and  In  the  absence  of 
any  rate  or  tariff  providing  for  the  shipment 
of  the  silverware,  same  being  articles  manu- 
factured from  silver  with  a  mixture  of  alloy. 

It  will  be  observed  that  appellee  was  not 
seeking  to  have  the  silverware  shipped,  nor 
to  recover  damages  for  the  failure  to  ship 
the  silverware,  that  Is,  he  was  not  seeking  to 
comi>el  the  performance  of  the  service  of  the 
shipment,  nor  to  secure  damages  for  failure 
to  perform  the  service  of  the  transportation 
of  the  .silverware,  nor  was  the  suit  to  recover 
for  the  loss  of  the  goods  by  reason  of  negli- 
gence at  the  appellant  as  a  warehouseman, 
but  the  salt  Is  for  damages  for  the  loss  or 
conversion  of  goods  actually  received  by  ap- 
pellant under  a  contract  for  shipment  and 
actually  shipped,  but  lost  In  shipment  or  con- 
verted. 

The  defense  under  the  several  assignments 
Is  based  upon  the  propositions  above  set  out 
and  briefly  to  the  effect  that  in  the  absence 
of  a  sehednle  or  tariff  for  the  transportation 
of  the  silverware,  and  the  inhibition  in  para- 
graph 7  of  section  6  of  the  Interstate  Com- 
merce Act  that  no  carrier  shall  engage  or 
participate  in  the  transportation  of  property, 
or  extend  to  the  shipper  the  privilege  for 
property  not  specified  in  such  published  and 
filed  schedules,  in  the  absence  of  rate  charges 
filed  and  published  in  accordance  with  the 
said  act  there  could  be  no  liability  of  the 
carrier,  and  the  Judgment  of  the  court  is 
error. 

Appellee's  counter  propositions  to  each  of 
the  assignments  is  to  the  effect  that  the 
goods  in  question  having  been  received  by 
the  railroad  for  transportation  under  a  con- 
tract of  carriage,  and  the  carrier  having  fail- 
ed to  account  for  or  make  delivery  of  the 
goods,  liability  arose  by  reason  thereof  for 
the  loss,  notwithstanding  the  above  regula- 
tion by  the  Interstate  Commerce  Commis- 
sion, and  regardless  of  the  fact  that  no  tar- 
iff rate  was  in  force  for  silverware. 

Appellee  further  suggests  that  section  20, 
subdivision  (a)  K,  of  the  Interstate  Commerce 
Act  as  amended  by  act  of  August  9,  1916 
(U.  S.  Comp.  St  S  8604a)  establishes  the 
liability  of  the  carrier. 

It  is  the  contention  of  appellants  that  the 


the  propositions  thereunder  present  questions ,  following  cases  eetabUsb  the  nonliability  of 
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appellants:  Boston  &  M.  B.  By.  Co.  t.  Hook- 
er, 233  U.  S.  97,  34  Sup.  Ct  526,  68  L.  Ed. 
868,  li.  R.  A.  1915B,  460,  Ann.  Caa.  1915D, 
693;  Galveston,  Harrisburg  &  S.  A.  By.  Co. 
V.  Woodbury,  264  U.  S.  357,  41  Sap.  Ot  114, 
65  L.  Ed.  182;  Texas  &  Padflc  Ry.  Co.  v. 
Mugg,  202  U.  S.  242,  26  Sup.  Ct.  628, 60  L.  Bd. 
1011.  Space  forbids  a  review  of  the  holding 
of  the  holding  of  the  court  in  the  cases.  We 
have  concluded  however,  that  the  matters 
decided  In  the  above  cases  do  not  present  the 
same  question  presented  here.  And  some 
of  the  Issues  there  discussed  are  doubtful  of 
application  if  not  eliminated  by  subsequent 
amenOmenta  of  the  Interstate^  Commerce 
Act  In  none  of  the  cases  cited  do  we  find 
discussed  the  question  as  to  the  liability  as 
a  carrier  in  interstate  sliipmentsi  where 
property  has  been  received  by  the  carrier 
for  shipment,  and  where  the  Interstate  Com- 
merce Commission  has,  by  its  published  rules 
or  regulations,  either  expressly  inhibited  tbe 
transportation  by  freight  of  such  property, 
or  where  no  tariff  rate  has  been  fixed  by 
the  Commission  for  the  transportation  by 
freight  of  such  specified  property,  and  the 
property  has  been  received  by  the  carrier  for 
shipment,  under  a  contract  of  shipment,  and 
actually  shipped.  In  each  of  the  cases  re- 
ferred to,  as  we  construe  them,  there  was 
a  tarifr  rate  on  file  with  the  Interstate  Com- 
merce Commission. 

It  is  not  our  puriwse  to  discuss  the  validi- 
ty of  the  Interstate  Commerce  Act  Section 
8  of  Article  1  of  the  Constitution  of  the 
United  States  provides: 

"The  Congress  shall  have  the  power  •  •  • 
to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian 
Tribes." 

It  has  been  held  that  the  power  to  regu- 
late Interstate  commerce  granted  to  Con- 
gress, as  above,  includes  both  regulation  and 
prohlblUon.  Hoke  v.  United  States,  227  U. 
S.  308,  33  Sup.  Ct  281,  57  L.  Ed.  623,  43  I* 
B.  A.  (N.  S.)  906,  Ann.  Cas.  1913E.  905;  Hlpo- 
lite  Egg  Co.  V.  United  States,  220  U.  S.  46, 
31  Sup.  Ct  364,  66  L.  Ed.  364. 

[1]  The  power  to  regulate  has  I>een  defined 
as  embracing  the  power  to  prescribe  the 
rules  by  which  commerce  shall  be  governed, 
that  is,  the  conditions  upon  which  interstate 
commerce  shall  be  conducted.  Northern  Se- 
curities Co.  V.  United  States,  193  U.  S.  197, 
24  Sup.  Ct  436,  48  L.  Ed.  679;  Interstate 
Commerce  Commission  v.  Brimson,  164  U.  S. 
447,  14  Sup.  Ct  1125,  38  L.  Ed.  1047.  The 
power  to  regulate  interstate  commerce  not 
only  extends  and  applies  to  commerce  itself, 
but  embraces  all  the  instrumentalities,  agen- 
cies, and  means  by  which  such  commerce  is 
carried  on.  Southern  B.  CO.  v.  United  States, 
222  U.  S.  20,  32  Sup.  Ct  2,  56  L.  Ed.  72,  and 
cases  referred  to. 

[2]  In  considering  the  importance  and  n». 
cessity  of  fixed  rates  for  interstate  transpor- 


tation, we  think  we  may  look  to  the  report 
of  the  Cullom  Committee  to  Congress  in  rec- 
ommending the  Cummins  Bill,  which  later 
became  an  amendment  to  the  Interstate 
Commerce  Act    The  committee  said,  in  part: 

"One  of  the  chief  purposes  of  any  legiaiatioB 
for  the  regnlation  of  interstate  commettM 
should  be  to  secare  the  fullest  publicity,  both 
as  to  charges  made  by  common  carriers  and 
as  to  the  manner  in  which  their  basiness  is  con- 
ducted. The  business  of  a  common  carrier  con- 
cerns practically  the  whole  public,  and  the  car- 
rier exercises  in  some  respects  a  public  func- 
tion. *  *  *  It  is  agreed  by  all  who  have  giv- 
en the  subject  of  railroad  regulation  attention 
that  the  maintenance  of  stable  and  reasonable 
uniform  rates  is  of  the  first  importance,  and 
greatly  to  be  desired.  Neither  (reasonable  and 
equitiable  charges)  result  it  is  also  agreed,  can 
be  secured  without  publicity,  which  is  the  sur- 
est and  most  effective  preventive  of  unjust  dis- 
crimination." 

The  purpose  of  Congress  in  the  enactment 
of  the  provisions  of  section  6  of  the  Hep- 
bum  Act,  amending  the  original  Interstate 
Commerce  Act,  was  to  prohibit  carriers  from 
receiving  a  greater  or  less  or  different  com- 
pensation than  the  rate  on  file,  adding  the 
words  "or  different"  Louisville  &  N.  R. 
Co.  V.  Mottley,  219  U.  S.  467,  81  Sup.  Ct  285. 
65  li.  Ed.  297,  34  U  R.  A.  (N,  8.)  671,  In 
that  case  the  court  said: 

"But  the  act  of  June  29, 1906,  made  a  material 
addition  to  the  words  of  the  act  of  1887;  for 
it  expressly  prohibited  any  carrier,  unless  oth- 
erwise provided,  to  demand,  collect,  or  receive 
'a  greater  or  less  or  different  compensation'  for 
the  transportation  of  persons  or  property,  or 
for  any  service  in  connection  therewith,  than 
the  rates,  fares  and  charges  specified  in  the 
tariff  filed  and  in  effect  at  the  time.  We  can- 
not suppose  that  this  change  was  without  a 
distinct  purpose  on  the  part  of  Congress.  The 
words  'or  different,'  looking  at  the  context, 
cannot  be  regarded  as  superflnous  or  mean- 
ingless. We  must  have  regard  to  all  the 
words  nsed  by  Congress,  and  as  far  as  iKMsibU 
give  effect  to  them.  Market  v.  Hoffman,  101 
U.  S.  112,  115.  The  history  of  the  acts  relating 
to  commerce  shows  that  Congress,  when  intro- 
ducing into  the  act  of  1906  the  word  'differ- 
ent,' had  in  mind  the  purpose  of  curing  a  defect 
in  the  law  and  of  suppressing  evU  practices  un- 
der it,  by  prohibiting  the  carrier  from  charging 
or  receiving  compensation  except  as  indicated 
in  its  published  taiiif  (giving  references].  In 
our  opinion,  after  the  passage  of  the  commerce 
act,  the  railroad  company  could  not  lawfully 
accept  from  Mottley  and  wife  any  compensa- 
tion 'different'  in  kind  from  titat  mentioned  in 
its  published  schedule  of  rates." 

It  has  uniformly  been  held  by  the  Supreme 
Court,  as  provided  in  paragraph  7  of  article 
8569,  U.  S.  CompUed  SUtntes  1918,  that  no 
carrier,  unless  otherwise  provided  by  stat- 
utes, is  permitted  to  engage  or  participate  in 
the  transportation  of  passengers  or  property 
as  defined  in  the  act,  unless  the  rates,  fares, 
and  charges  upon  which  the  same  ar«  trans- 
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ported  have  been  filed  and  published  in  ac- 
cordance with  the  proTlslons  of  the  act 
Cincinnati,  N.  O.  &  T.  T.  Ry.  C!o.  v.  RanMn, 
241  U.  S.  319,  "36  Sup.  Ct.  655,  60  L.  Ed.  1022, 
L.  R.  A.  1917A,  265;  Tex.  &  Pac.  R.  Co.  7. 
American  T.  &  T.  Co^  234  V.  S.  138,  34  Sup. 
Ct  885,  58  L.  Ed.  1255;  Santa  P6  P.  4  P.  R. 
Co.  V.  Grant  Bros.  Const.  Co.,  228  U.  S.  177, 
33  Sup.  Ct  474,  67  U  Ed.  787. 

Appellant  Introduced  In  evidence,  in  con- 
nection with  the  evidence  of  witness  Jonz, 
the  rates  and  tarifFs  that  were  in  effect  in 
March,  1918,  at  the  time  of  the  shipment  in 
controversy.  The  tariff  Introduced  was  the 
tariff  authorized  by  the  Interstate  Commerce 
Commission,  specifying  the  classification  un- 
der which  every  shipment  was  to  move,  and 
the  rules  pertaining  to  the  handling  of  such 
shipments.  The  rates  and  tariffs  introduced 
were  contained  in  a  book.  The  book  was 
shown  to  be  Western  Classification  No.  65, 
Issued  by  the  Western  Classification  Commit- 
tee, the.tarUr  authorized  by  the  Commission, 
and  applying  at  the  date  of  this  shipment 
The  rates  and  tariffs  thus  eihown  are  the 
only  rates  and  tariffs  appearing  In  the  evi- 
dence.   Rule  36  of  the  book  reads: 

"Unless  otherwise  provided  the  following 
property  will  not  be  accepted:  Bank  biUs,  coin 
or  cnrrency,  deeds,  notes  or  valuable  papers 
of  any  kind,  jewelry,  postal  or  revenue  stamps, 
precious  metals  or  articles  mannfactured  there- 
from, precious  stones." 

It  was  shown  by  the  evidence  that  the 
above-quoted  rule  was  the  rule  that  regulat- 
ed freight  shipments.  It  was  also  shown 
that  there  was  an  exception  on  plated  silver- 
ware not  otherwise  Indicated  by  name,  in 
boxes,  and  for  which  a  tariff  was  provided. 
The  bill  of  lading  and  tariff  issued  was,  as 
to  form,  authorized  by  the  Interstate  Com- 
merce Commission.    It  reads: . 

"No  carrier  will  carry  or  be  liable  in  any  way 
for  aoy  document,  specie,  or  for  any  articles  of 
extraordinary  value  not  specifically  rated  in 
the  pnblished  classification  or  tariffs,  unless  a 
special  agreement  to  do  so  and  a  stipalated 
value  of  the  articles  are  indorsed  hereon." 

The  record  does  not  show  a  special  agree- 
ment or  stipulated  value. 

Appellee  insists  that  the  Carmack  Amend- 
ment to  the  Interstate  Commerce  Act  as 
modified  by  the  first  and  second  Cummins 
Amendment  Acts  of  March  4,  1915,  and  Au- 
gust 9,  1916  (U.  S.  Comp.  St  8|  8592,  8604a), 
fixes  the  liability  of  appellant,  notwithstand- 
ing the  above  tariff  rules  and  regulations, 
and  regardless  of  the  fact  that  there  was 
no  tariff  filed  with  or  promulgated  by  the 
Interstate  Commerce  Commission  covering 
the  shipment  of  solid  sllvenvare,  or  the  sil- 
verware involved  in  this  shipment  The 
Carmack  Amendment,  as  thus  amended,  now 
reads  as  follows: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  subject  to  the  provisions  of 


this  act  receiving  property  for  transportation 
from  a  point  in  one  state  *  *  *  to  a  point 
in  another  state,  •  *  •  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor,  and  shall  be 
liable  to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused  by 
it  or  any  common  carrier,  railroad,  or  trans- 
portation company  to  which  such  property  may 
be  delivered  or  over  whose  line  or  lines  such 
property  may  pass  within  the  United  States  or 
within  an  adjacent  foreign  country  when  trans- 
ported on  a  throDgh  bill  of  lading,  and  no  con- 
tract receipt  rule,  regulation,  or  other  limita- 
tion of  any  character  whatsoever,  shall  exempt 
such  common  carrier,  railroad,  or  transporta- 
tion company  from  the  liability  hereby  imposed; 
and  any  such  common  carrier,  railroad,  or 
transportation  company  ao  deceiving  property 
for  transportation  from  a  point  in  one  state 

•  •  •  to  a  point  in  another  state,  •  •  • 
shall  be  liable  to  the  lawful  holder  of  said  re- 
ceipt or  bill  of  lading  *  *  *  for  the  full  ac- 
tual loss,  •  •  •  caused  by  it  or  by  any  such 
common  carrier  •  *  *  when  transported  on 
a  through  bill  of  lading,  notwithstanding  any 
limitation  of  liability  or  limitation  of  the  amount 
of  recovery  or  representation  or  agreement  as 
to  value  in  any  such  receipt  or  bill  of  lading,  or 
in  any  contract  rule,  regulation,  or  in  any  tar- 
iff filed  with  the  Interstate  Commerce  Commis- 
sion; and  any  such  limitation,  without  respect 
to  the  manner  or  form  in  which  it  is  sought  to 
be  made  is  hereby  declared  to  be  unlawful  and 
void:  Provided,  however,  that  the  provisions 
hereof  respecting  liability  for  full  actual  loss, 
damage,  or  injury,  *  •  •  ghall  not  apply, 
first,  to  baggage  •  *  •  ;  second,  to  proper- 
ty, except  ordinary  live  stock,  received  for 
transportation  concerning  which  the  carrier 
shall  have  been  or  shall  hereafter  be  expressly 
authorized  or  required  by  order  of  the  Inter- 
state Commerce  Commission  to  establish  and 
maintain  rates  dependent  upon  the  value  declar- 
ed in  writing  by  the  shipper  or  agreed  upon  in 
writing  as  the  released  value  of  the  property. 

•  ♦    •  "    U.  S.  Comp.  St  I  8604a, 

Then  follow  other  provisions  in  the  bill, 
none  of  which  have  application  to  the  facts 
presented  here. 

[3,4]  The  provisions  in  the  bill  of  lading 
and  tariff  schedule,  as  above,  inhibiting  the 
acceptance  by  carrier  for  shipment  by  freight 
of  precious  metals  or  articles  manufactured 
therefrom  Is  a  rule  and  regulation  of  the 
Interstate  Commerce  Commission,  and  not 
a  part  of  the  law  Itself  other  than  as  the 
Commission  might  be  empowered  by  law  to 
prescribe  or  promulgate  such  rule  or  regu- 
lation. No  law  enacted  by  Congress  spe- 
cifically forbids  carriers  in  Interstate  com- 
merce from  shipping  1#  freight  precious 
metals  or  articles  manufactured  therefrom, 
so  that  the  inhibition  found  in  the  book  of 
rules,  as  above.  Is  purely  a  tariff  regulation 
prescribed  by  the  Commission,  and  not  a 
law  enacted  by  Congress.  As  we  have  seen 
above,  the  carrier  in  Interstate  shipments  is 
not  permitted  by  the  law  to  receive  any  prop- 
erty for  shipment  by  freight  unless  the  tariff 
rate  for  such  property  has  been  filed  with 
the    Commission    and   published    In   accor- 
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dance  with  the  act.  The  evidence  shows  that 
there  was  no  tariff  rate  for  the  goods  in 
question,  and  of  course  there  was  none  filed 
or  published.  It  follows  ttiat  the  railroad 
company,  at  least  for  two  reasons,  was  not 
authorized  to  receive  the  goods  in  question 
for  shipment  by  freight  It  will  be  observed 
that  the  present  law  as  found  in  the  Car- 
macls  Amendment,  as  modified  and  above 
quoted,  makes  the  carrier  liable  for  loss 
caused  by  it,  or  its  connecting  carriers  when 
transported  on  a  through  bill  of  lading,  and 
forbids  the  carrier  to  exempt  against  such 
loss,  "by  contract,  receipt,  rule,  regulation 
or  other  limitation  of  any  character  what- 
ever," then  it  affirmatively  makes  the  carrier, 
and  the  connecting  carriers,  under  the  same 
circumstances  liable  "for  the  full  actual 
loss"  caused  by  it,  "notwithstanding  any 
limitation  of  liabiUty  or  Umitation  of  the 
amount  of  recovery  or  representation  or 
agreement  as  to  value"  in  a  receipt,  bill  of 
lading,  contract,  rule,  regulation  or  tariff 
filed,  and  any  sudi  limitation  as  mentioned 
is  void. 

If  the  above-quoted  portion  of  the  Carmack 
Amendment  as  thus  modified  by  the  Cum- 
mins Amendment  to  the  Interstate  Commerce 
Act  has  application  to  the  facts  of  this  case, 
we  think  appellee  should  recover  and  the 
caae  be  affirmed.  However,  it  seems  to  us 
tliat  the  contract,  receipt,  rule,  regulation, 
or  other  limitation  against  which  the  above- 
quoted  law  forbids  the  carrier  to  defend  are 
matters  of  its  own  creation  or  matters  of 
contract  between  the  shipper  and  carrier, 
and  does  not  embrace  or  Include  the  filing 
and  pobllshlne  with  the  Commission  the  tar- 
iff rate  which  the  law  enjoins  be  done.  The 
tariff  rate  on  the  propesty  to  be  shipped, 
which  the  law  requires  to  be  filed  with  the 
Commission  and  published,  is  not,  it  seems 
to  us,  purely  the  contract,  receipt,  rule,  or 
regulation  against  which  the  carrier  may 
not  defend.  If  the  contention  of  appellee  is 
the  proper  interpretation  to  he  placed  on 
the  quoted  portion  of  the  Carmack  Amend- 
ment it  would  seem  that  the  law  requires 
the  filing  and  publishing  of  the  tariff,  and 
forbids  the  carrier  to  receive  for  shipment 
the  property  to  which  the  tariff  appll^  and 
at  the  same  time  refuse  to  enforce  the  law 
by  the  provision  making  the  initial  carrier 
and  the  connecting  carriers  liable  for  full 
actual  loss  of  the  property  transported,  when 
the  required  fillip  and  publishing  of  the 
tariff  on  the  property  received  and  transport- 
ed is  not  made.  In  such  case  the  law  itself 
would  require  a  thing  to  be  done  and  at  the 
same  time  abrogate  its  own  provision  by 
refusing  its  enforcement.  We  think  such 
is  not  the  proper  interpretation. 

Again,  we  think,  that  if  we  are  mistaken 
in  the  above  interpretatk-n  of  the  law,  and 
that  the  required  filing  of  the  tariff  is  in- 
cluded in  the  above-quoted  portion  of  the 


Carmack  Amendment,  the  first-quoted  pro- 
vision in  the  amendment  exempts  from  the 
amendment  the  shipment  in  question.  The 
first  exemption  under  the  provision  applies 
to  baggage.  The  second  applies  to  proper- 
ty, other  than  live  stock,  concerning  which 
the  carrier  is  expressly  authorized  or  re- 
quired by  the  Commission  to  establish  rates 
dependent  upon  the  value  declared  by  the 
shipper,  or  agreed  upon  in  writing,  as  the 
released  value  of  the  property.  If  the  law's 
requirement  that  the  tariff  rate  must  be  filed 
and  published  and  the  rate  thus  fixed  by  the 
Commission  before  a  shipment  can  be  re- 
ceived by  the  carrier  is  a  law  provision 
against  which  the  carrier  may  not  defend 
when  not  observed,  as  insisted  upon  by  ap- 
pellee, the  provision  saves  the  law  against 
Its  own  destruction  by  saying  that  the  bill 
shall  not  apply  to  property,  except  live  stock, 
concerning  which  the  carrier  is  authorized 
or  required  by  the  Commission  to  maintala 
a  rate  based  on  value.  Here  the  Commis- 
sion, as  provided  by  the  law,  has  said  to  the 
carrier  that  it  shall  not  receive  and  trans- 
port this  property.  We  think  that  to  har- 
monize the  seeming  conflict  in  the  require- 
ment of  the  law  that  the  carrier  shedl  not 
accept  for  tranq;>ortation  any  property  un- 
less a  tariff  has  been  provided  therefor,  and 
the  above-quoted  ameadment  invoked  by  ap- 
pellee, the  proper  interpretation  of  the 
amendment  would  apply  only  to  contracts, 
receipts,  rules,  regulations,  or  other  regula- 
tions not  prescribed  by  the  law  Itself,  but 
to  such  only,  if  any,  as  are  made  by  the  Ship- 
per and  carrier  and  such  as  are  matters  of 
rule  or  regulation  by  the  Commission,  and 
not  a  specific  requirement  of  the  law. 

[5]  The  question  as  presented,  it  seems 
to  us,  is  not  one  in  which  the  answer  of  the 
carrier  is  that  it  exceeded  Its  dharter  pow- 
ers, involving  only  a  question  of  authority 
to  enter  Into  the  shipment  contract,  but  one 
Involving  the  violation  of  an  express  provi- 
sion of  law  on  a  specific  matter,  that  is,  a 
contract  that  is  unlawful,  illegal,  as  dis- 
tinguished from  a  transaction  merely  with- 
out authority  to  perform  it.  Bond  v.  Ter- 
rell C.  &  W.  Mfg.  Co.,  82  Tex.  309,  18  S.  W. 
891;  Central  Trans.  Co.  v.  Pullman  Palace 
Car  Co.,  139  IT.  S.  24,  60,  11  Sup.  Ct.  478,  35 
L.  Ed.  S5.  We  might  say  also  that  in  view 
of  the  purpose  for  which  tariff  rates  are 
required  to  be  fixed  and  published  by  the 
Interstate  Commerce  Act  the  law  requiring 
a  fixed  and  published  rate  establishes  a 
public  policy,  and  a  contract  to  transport 
goods  by  freight  expressly  forbidden  to  be 
so  tranported  and  without  a  rate  fixed  and 
published,  such  transaction  would  be  In  con- 
travention of  public  policy. 

The  shipment  contained  $89  worth  of 
goods  which  the  carrier  was  authorized  to 
ship,  for  the  loss  of  which  appellee  was  en- 
titled to  recover.    As  we  view  it,  as  the  case 


Digitized  by  VjOOQ  IC 


Tex.)  PAYNE  t 

(SSt 

Is  presented,  snch  was  the  extent  of  the 
carrier's  liability. 

We  have  conduded  that  the  judgment  of 
the  trial  court  should  be  reversed  and  re- 
manded. 

Reversed  and  remanded. 

UIGGINS,  J.  I  concur  in  the  reversal  ot 
this  case  for  the  folluwiui;  reasons: 

The  Interstate  Commerce  Act  provides 
that— 

"No  carrier,  unless  otherwise  provided  by  this 
act,  shall  engage  or  participate  in  the  trans- 
portation of  passengers  or  property,  as  defined 
in  tliis  act,  nnlesa  the  rates,  fares,  and  charges 
upon  wliich  the  same  are  transported  by  said 
carrier  have  been  filed  and  pablished  in  accord- 
ance with  the  provisions  of  this  Act  •  *  • 
See  par.  7,  of  art.  8660,  U.  8.  Oompiled  SUt- 
utes  1918." 

Rates  and  charges  for  the  transportatian 
of  aoUd  rilverware  not  having  been  filed  and 
published,  the  contract  for  the  transporta- 
tion of  plaintifT's  silverware  was  in  viola- 
tion of  the  law  quoted,  and  therefore  illegal. 
It  was  also  perhaps  in  violation  of  the  pro- 
visions of  the  law  against  undue  prefer«ices 
and  Illegal  on  that  account 

[61  The  proposition  relied  upon  by  appti- 
lee,  as  stated  in  his  brief,  is  that: 

"The  goods  in  question  having  been  received 
by  the  defendants  in  the  court  below,  for  trans- 
portation from  a  point  in  Texas  to  a  point  in  Il- 
linois, and  having  failed  to  account  for  or  make 
delivery  of  said  goods  to  J.  M.  Bassett,  the 
owner  and  shipper,  the  said  defendants  became 
liable  to  said  J.  M.  Bassett  for  the  full  actual 
loss  caused  by  said  defendants,  notwithstanding 
the  fact  that  the  tariff  in  force  and  approved  by 
the  Interstate  Commerce  Commission  had  no 
tariff  in  force  fixing  the  rates  for  the  shipment 
of  articles  manufactured  from  precious  met- 
als." 

In  support  of  Ills  position  appellee  Invokes 
article  8e04a,  V.  S.  Compiled  Statutes  1918; 
which  provides  that: 

"Any  common  carrier,  railroad,  or  transpor- 
tation company  subject  to  the  provisions  of 
this  act  receiving  property  for  transportation 
from  a  point  in  one  state  or  territory  or  the 
District  of  Columbia  to  a  point  in  another  state, 
territory,  District  of  Columbia,  or  from  any 
point  in  the  United  States  to  a  point  in  an  ad- 
jacent foreign  country  shall  issue  a  receipt  or 
bill  of  lading  therefor,  and  shall  be  liable  to 
the  lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  snch  property  caused  by  it  or  by 
any  common  carrier,  railroad,  or  transporta- 
tion company  to  which  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  prop- 
erty may  pass  within  the  United  States  or  with- 
in an  adjacent  foreign  country  when  transport- 
ed on  a  through  bill  of  lading,  and  no  contract, 
receipt,  rule,  regulation,  or  other  limitation  of 
any  character  whatsoever,  shall  exempt  such 
common  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  imposed; 
and  any  such  common  carrier,  railroad,  or  trana- 
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portation  company  so  receiving  property  for 
transportation  from  a  point  in  one  state,  ter- 
ritory, or  the  District  of  Columbia  to  a  point  in 
another  state  or  territory,  or  from  a  point  in  a 
state  or  territory  to  a  point  in  the  District  of 
Columbia,  or  from  any  point  in  the  United 
States  to  a  point  in  an  adjacent  foreign  country, 
or  for  transportation  wholly  within  a  territory 
shall  be  liable  to  the  lawful  holder  of  said  re- 
ceipt or  bill  of  lading  or  to  any  party  entitled  to 
recover  thereon,  whether  such  receipt  or  biU 
of  loding  has  been  issued  or  not,  for  the  full 
actual  loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  such  common  carrier, 
railroad  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass  within  the 
United  States  or  within  an  adjacent  foreign 
country  when  transported  on  a  through  bill  of 
lading,  notwithstanding  any  limitation  of  liabili- 
ty or  limitation  of  the  amount  of  recovery  or 
representation  or  agreement  as  to  value  in  any 
such  receipt  or  bill  of  lading,  or  in  any  contract, 
rule,  regulation,  or  in  any  tariff  filed  with  the 
Interstate  Commerce  Commission;  and  any 
such  limitation,  without  respect  to  the  manner 
or  form  in  which  it  is  sought  to  be  made  is 
hereby  declared  to  be  unlawful  and  void." 

Appellee  says  that  the  silverware  hnring 
been  received  by  the  carrier  it  became  liable 
for  its  value  under  the  last-quoted  act  A 
literal  Interpretation  of  the  act  perhaps  sus- 
tains this  view,  but,  in  my  opinion,  it  was 
not  intended  by  Congress  to  apply,  and 
should  not  be  construed  as  applying,  to  prop- 
erty received  by  a  carrier  for  transportation 
in  violation  of  other  provisions  of  law.  I 
think  it  should  be  construed  as  applying  to 
property  lawfully  received  for  transporta- 
tion. And  the  action  In  this  case  l>eing  bas- 
ed wholly  upon  the  contract  of  transporta- 
tion, and  since  such  contract  was  illegal, 
an  action  for  the  breach  thereof  cannot  be 
maintained. 

[T1  The  contract  in  this  case,  though  un- 
lawAiI,  is  not  in  itself  Immoral,  and  in  cases 
where  a  person  has  parted  with  property  or 
money  on  the  faith  of  such  an  unlawful  con- 
tract, relief  in  all  instances  will  not  be  de- 
nied. The  rule  in  such  cases  is  thus  stated 
by  Mr.  Justice  Gray  in  Central  Transporta- 
tion Co.  V.  Pullman  Palace  Car  Co.,  139  U. 
S.  24,  60,  11  Sup.  Ct  478,  488  (35  L.  Ed.  65): 

"A  contract  ultra  vires  being  unlawful  and 
void,  not  because  it  is  in  itself  immoral,  but  be- 
cause the  corporation,  by  the  law  of  its  crea- 
tion, is  incapable  of  making  it,  the  courts,  while 
refusing  to  maintain  any  action  upon  the  unlaw- 
ful contract,  have  always  striven  to  do  justice 
between  the  parties,  so  far  as  conld  be  done 
consistently  with  adherence  to  law,  by  permit- 
ting property  or  money,  parted  with  on  the  faith 
of  the  unlawful  contract,  to  be  recovered  back, 
or  compensation  to  be  made  for  it  In  such 
case^  however,  the  action  is  not  maintained  upon 
the  unlawful  contract,  nor  according  to  its 
terms,  biit  on  an  implied  contract  of  the  de- 
fendant to  return,  or,  failing  to  do  that,  to 
make  compensation  for  property  or  money 
which  it  has  oo  right  to  retain.    To  maintain 
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such  an  action  is  not  to  affirm,  but  to  disaffirm, 
the  unlawful  contract." 

Other  decisions  to  the  -  same  effect  are- 
Ranklu  t.  Emigh,  218  U.  S.  27,  30  Sup.  Ct 
672,  54  L.  Ed.  916;  OlUzens'  Central  Na- 
tional Bank  of  N.  Y.  ▼.  Appleton,  216  U.  S. 
190,  30  Sup.  Ct.  364,  84  L.  Ed.  443;  Logan 
County  National  Bank  v.  Townsend,  139  U. 
S.  67,  11  Sup.  Ct.  496,  35  L.  Ed.  107;  Al- 
drlch  V.  Chemical  National  Bank,  176  U.  S. 
618,  20  Sup.  Ct  498,  44  L.  Ed.  611;  Bond  v. 
Terrell  Cotton  &  Woolen  Mfg.  Co.,  82  Tex. 
309,  18  S.  W.  691. 

The  present  record  does  not  bring  the 
case  within  the  principle  announced  in  the 
dted  cases.  The  action  is  based  wholly  up- 
on the  contract  of  transportation,  and  the 
evidence  is  insufficient  to  bring  the  case 
within  rule  announced,  but  upon  retrial  it 
may  be  that  a  liability  may  be  shown  in- 
dependent of  the  ill^al  contract.  I,  there- 
fore, concur  In  reversing  and  remanding  tor 
retrial 

HARPER  a  3.  (dissenting).  Under  the 
holdings  in  the  opinion  dted  in  the  concur- 
ring opinion  and  the  following  cases  on  lia- 
bility for  loss  of  baggage,  where  the  articles 
contained  In  a  trunk  or  other  container  are 
not  all  personal  effects,  with  notice  to  the 
company  through  its  agent  of  the  class  of 
goods  in  fact  In  them:  Railway  Co.  v.  Mill- 
er, 103  Ark.  37,  145  S.  W.  889,  39  L.  R.  A. 
(N.  S.)  634;  2  A.  L.  R.  110;  In  re  T.  H. 
Bunch  Co.  (D.  O.)  180  Fed.  62»— I  am  ot  the 
opinion  that  the  Judgment  of  the  trial  court 
should  be  affirmed. 


DUCKWORTH  et  al.  v.  COLLIE  et  aL 

(No.  9667.) 

(Court  of  Civil  Appeals  of  Texas.     Fort 
Worth.     July  2,  1921.) 

1.  Vendor  and  purchaser  $=>224 — Deed  held 
not  a  quitclaim  as  reipeott  iMue  of  iinocent 
purchaser. 

Deed  whereby  described  land  waa  "granted, 
sold,  and  conveyed"  to  grantees,  "to  have 
and  to  hold,  •  *  *  and  we  do  hereby  bind 
ourselves,  our  heirs,  executors,  and  adminis- 
trators, to  qnitdaim  all  and  singular  the  said 
premises  unto  the  said  W.  (grantees)  against 
every  person  whomsoever  lawfully  claiming  or 
to  daim  the  same,  or  any  part  thereof,"  held 
a  conveyance  of  title  to  the  property  itself 
as  distinguished  from  a  mere  quitclaim  deed, 
and  was  suffident  as  a  basis  for  the  defense 
of  innocent  purchaser  of  such  title. 

2.  Vendor  and  purchaser  $=>239 (6)— Innocent 
purchaser  of  legal  title  takes  property  free 
of  any  equity  of  others. 

An  innocent  purchaser  of  the  legal  title 
of  land,  for  a  valuable  consideration,  without 


notice,  takes  the  property  free  of  any  equita- 
ble interest  owned  in  the  land  by  others. 

3.  Husband  and  wife  $s>273(IO)— Innooeat 
purohasers  of  legal  title,  without  notice  of 
equitable  olalms  by  children  of  pretfeoaosor, 
took  title  free  therefron. 

Where  husband  holding  legal  title  to  prop- 
erty constituting  community  property  of  hus- 
band and  wife  conveyed  the  land  subsequent 
to  the  wife's  death,  grantees'  successors  in 
interest,  who  purchased  land  by  warranty 
deeds,  for  valuable  considerations,  without  no- 
tice of  the  daim  to  an  equitable  interest  there- 
in by  the  children  of  such  husband  and  wife, 
acquired  the  title  free  of  such  daims. 

4.  Vendor  and  purchaser  $=3238— Purchaser 
from  bona  tide  purchaser  not  affected  by  no- 
tice. 

A  purchaser  of  title  from  a  bona  fide  pur- 
chaser thereof  takes  such  title  unaffected  by 
his  own  notice  of  daims  thereto. 

5.  Husband  and  wife  ^=3274(4)— Heirs  seek- 
ing to  recover  equitable  Interest  In  land  ■• 
against  holders  of  legal  title  required  to 
prove  that  defendants  had  Botice. 

Where  husband  holding  legal  title  to  land 
constituting  community  property  of  himself 
and  wife  conveyed  the  land  subsequent  to 
wife's  death,  their  children,  in  suit  to  re- 
cover an  undivided  one-half  Interest  in  the 
land  as  heirs  of  the  wife,  had  the  burden  of 
proving  that  husband's  grantee  and  each  of 
his  subsequoit  purdiaaers  had  notice  at  time 
of  purchase  of  the  childrens'  equitable  interest 
In  the  land, 

6.  Husband  and  wife  «s»274(4)— Issae  wheth- 
er purchasers  took  land  with  notice  that 
others  than  vendor  had  equitable  Interest 
therein  properly  submitted. 

Where  husband  holding  legal  title  to  prop- 
erty constituting  community  property  of  him- 
self and  wife  conveyed  the  land  subsequent 
to  wife's  death,  instruction  in  action  to  re- 
cover interest  therein  by  children  against 
grantees'  successors  in  interest,  submitting 
issue  of  whether  grantee  and  subsequent  pur- 
chasers under  him  had  "notice  that  the  plain- 
tiffs herein  had  or  claimed  any  interest  in 
and  to  the  land  in  controversy  as  the  heirs  or' 
the  wife,  held  to  correctly  submit  the  issue 
of  notice. 

7.  Trial  ^=9356(7)— Court  properly  sent  Jury 
back  where  they  failed  to  answer  questions. 

Where  jury  returned  a  verdict  showing 
findings  on  only  a  portion  of  the  issues  sub- 
mitted, court  did  not  err  in  refusing  to  re- 
ceive the  verdict  and  in  instructing  jurors  to 
again  retire  and  finish  verdict,  by  written 
instruction  calling  attention  to  the  questions 
which  had  been  submitted  and  had  not  been 
answered. 

8.  Trial  <ss»  1 08— Refusal  to  permit  plain- 
tiffs to  submit  argument  after  Jury  had  re- 
turned a  defective  verdict  before  retiring 
Jury  for  further  findings  held  not  error. 

Where  jury  returned  a  verdict  showing 
findings  on  only  a  portion  of  the  issues  sub- 
mitted, and  before  it  was  retired  for  further 
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findings  plaintifFs'  counsel  demanded  the  right ;  L.  Stanfleld  on  November  2, 1912.    h.  Ia  Stan- 
to  again  argue  issues  which  had  not  been  de-  ;  field  and  wife  executed  a  deed  of  trust  cover- 
termined,  but,  on  court  granting  10  minutes  :  ing  the  land  on  December  29,  1914,  to  secure 
on  each  side  for  another  argument  of  those  |  qj^  payment  of  certain   indebtedness   they 


issues,  announced  that  they  would  not  submit 
any  argument  until  after  the  defendants  bad 
made  their  argument,  and  where  defendants 
thereupon  announced  that  they  did  not  care  to 
make  further  argument,  action  of  court  in 
thereupon  refusing  to  permit  plaintiffs  to  sub- 
mit their  argument  held  not  error. 

Appeal    from    District    Court,    Eastland 
County;   B.  A.  Hill,  Judge. 
Suit    by    W.    J.    Duckworth    and    others 


owed  to  the  bank  of  Carbon.  On  June  4, 
1918,  the  trustee  named  in  that  deed  of 
trust,  and  In  accordance  with  Its  provisions, 
sold  the  land  to  W.  M.  ColUe.  L.  L.  Stanfleld 
and  wife  also  executed  a  special  warranty 
deed  to  the  land  to  W.  M.  Collie,  of  date  Janu- 
ary 81, 1919.  On  October  21, 1919,  W.  M.  Col- 
lie and  wife,  by  warranty  deed,  conveyed  a 
part  of  the  tract  to  the  defendant  J.  C.  Davis, 
and  on  October  28,  1919,  W.  M.  Collie  and 
against  W.  M.  Collie  and  others.    Judgment  I  wife,  by  warranty  deed,  conveyed  another 


for  defendants,  and  plaintiSs  appeal.  Af- 
firmed. 

Burkett,  Anderson  St  Orr,  of  Eastland,  for 
appellants. 
Bishop,  Scott  &  Sparks,  of  Gorman,  and  J. 

B.  Perry,  of  Eastland,  for  appellees. 

DUNKLIN,  3.  In  fhe  year  1899  Benjamin 
R.  Lamance  and  wife,  by  warranty  deed, 
conveyed  to  S.  A.  Duckworth  80  acres  of 
land  in  Eastland  county.  At  the  time  of  said 
conveyance  Duckworth  was  a  married  man, 
and  the  property  was  community  property  of 
himself  and  his  wife,  Mrs.  Janie  Duckworth. 
Mrs.  Janie  Duckworth  died  in  April,  1900, 
while  she  and  her  husband  and  their  chil- 
dren were  residing  on  the  land.  On  Decem- 
ber 29,  1900,  S.  A.  Duckworth  married  a  sec- 
ond wife,  who,  together  with  himself  and 
children  by  the  first  marriage,  continued  to 
live  on  the  land  until  November  24,  1904, 
when  he  sold  it  to  W.  W.  Hester. 

The  diildren  of  S.  A.  Duckworth  and  Mrs. 
Janie  Duckworth,  his  first  wife,  instituted 
this  suit  in  the  form  of  trespass  to  try  title 
to  recover  an  undivided  one-half  interest  in 
the  land  which  they  Inherited  from  their 
mother.     S.  W.  Bishop,  W.  M.  Collie,  and  J. 

C.  Davis  and  several  other  persons  and  their 
heirs,  whose  residences  were  unknown  and 
who  were  represented  upon  the  trial  by  guard- 
ian ad  litem,  were  also  made  parties  de- 
fotdanta.  From  a  Judgrment  denying  plain- 
tlfTs'  recovery,  they  have  prosecuted  this  ap- 
peal. 

Defendants  S.  W.  Bishop,  W.  M.  Collie, 
and  J.  C.  Davis  filed  answers,  consisting  of 
a  general  denial  and  a  plea  of  not  guilty, 
and  also  pleas  of  innocent  purchasers  by 
them  and  the  parties  under  whom  they  claim- 
%d  tittle.  They  also  pleaded  the  three,  five, 
and  ten  years'  statutes  of  limitation. 

W.  W.  Hester,  to  whom  Duckworth  sold 
the  land,  joined  by  his  wife,  by  warranty 
deed,  conveyed  the  same  to  J.  R.  Armstrong 
on  July  15,  1907.  J.  R.  Armstrong,  by  war- 
ranty deed,  conveyed  it  to  L.  L.  Stanfleld  on 
January  13,  1910,  and  U  L.  Stanfleld  and 
wife,  by  warranty  deed,  sold  It  to  D.  L.  Hand- 
lln  on  August  2,  1911.  D.  L.  Handlin  and 
wife,  by  warranty  deed,  reconveyed  it  to  L. 


portion  of  that  tract  to  the  defendant  S.  W. 
Bishop. 

All  of  the  foregoing  deeds  of  conveyance 
were  duly  filed  and  recorded  in  the  deeds 
records  at  Eastland  county. 

The  land  in  controversy  had  been  original- 
ly set  apart  by  the  state  for  the  deaf  and 
dumb  asylum,  and  had  been  originally  sold 
by  the  state  to  A.  B.  Hogan  on  March  1,  1897, 
but  no  patent  thereto  was  issued  until  April 
22, 1919,  at  which  time  it  was  patented  to  W. 
M.  Collie  and  his  heirs  and  assigns,  as  as- 
signee of  Hogan. 

In  the  above-mentioned  deed  from  S.  A. 
Duckworth  and  wife  to  W.  W.  Hester,  dated 
November  24,  1914,  and  through  which  the 
defendants  Bishop,  Collie,  and  Davis  claimed 
title,  the  granting  clause  reads  as  follows: 

"Have  granted,  sold  and  conveyed  •  ♦  * 
all  that  certain  lot,  tract  or  parcel  of  land 
sltnated  in  Eastland  county,  Texas,  on  the 
water*  of  Sabano  creek,  a  tributary  of  the 
Leon  river,  about  17  miles  south  of  the  town 
of  Eastland,  more  particularly  described  as 
follows,  to  wit:  being  the  north  half  (^) 
of  the  N.  E.  quarter  (^)  of  sec.  No.  25,  deaf 
&  dumb  asylum  land  in  Eastland  county,  Tex- 
as, containing  80  acres  more  or  less." 


clause  in  that  deed 


And  the  habendum 
reads  as  follows: 

"To  have  and  to  bold  the  above-described 
premises,  together  with  all  and  singular  the 
rights  and  appurtenances  thereto  in  any  wise 
belonging,  unto  the  said  W.  W.  Hester  and  his 
heirs  and  assigns  forever,  and  we  do  hereby 
bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators, to  quitclaim  all  and  singular  the 
said  premises  unto  the  said  W.  W.  Hester  and 
his  heirs  and  assigns  against  every  person 
whomsoever  lawfully  claiming  or  to  claim  the 
same  or  any  part  thereof." 

The  case  was  tried  before  a  Jury  on  special 
issues,  in  answer  to  which  the  Jury  found 
that  when  W.  W.  Hester  purchased  he  had 
notice  of  the  title  to  the  land  in  controversy 
which  jpIaintifTs  had  inherited  from  their 
mother,  Mrs.  Janie  Duckworth;  but  further 
found  that  neither  J.  R.  Armstrong  nor  D.  T>. 
Eandlin  had  such  notice  at  the  time  each  of 
them  purchased  the  land.  The  Jury  further 
found  that  defendants  Bishop,  Collie,  and 
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Davis  each"  bad  such  notice  at  the  times  of 
tiieir  respective  purchases. 

[1]  The  deed  from  Duckworth  to  Hester 
was,  in  law,  a  conveyance  of  title  to  the  prop- 
erty Its^,  as  distinguished  from  a  mere 
quitclaim  deed,  and  was  sufficient  as  a  basis 
for  the  defense  of  innocent  purchaser  of  such 
title.  The  only  instance  in  which  the  term 
"quitclaim"  is  used  Is  in  the  warranty 
clause,  and  the  use  of  It  there  could  not  de- 
stroy the  legal  efiCect  of  the  preceding  lan- 
guage, used  both  In  the  granting  clauses  and 
In  the  habendum  clause,  clearly  indicating  an 
intention  of  the  grantors  to  convey  the  land 
Itself,  rather  than  merdy  to  relinquish  any 
claim  of  title  theretp.  Richardson  t.  Levi, 
67  Tex.  366,  3  S.  W.  444;  Tram  Lumber  Co. 
V.  Hancock,  70  Tex.  312,  7  S.  W.  724;  Gar- 
rett V.  C3hrlstopher,  74  Tex.  453,  12  S.  W.  67, 
15  Am.  St  Rep.  850;  Cook  v.  Smith,  107  Tex. 
119,  174  S.  W.  1094,  8  A.  L.  R.  940. 

[2-4]  It  l8  settled  by  the  decisions  of  this 
state  that  an  Innocent  purchaser  of  the  legal 
title  to  land,  for  a  valuable  consideration, 
without  notice,  will  take  the  property  free 
of  any  equitable  interest  owned  in  the  land 
by  others.  Armstrong  y.  Hlx,  107  Tex.  194, 
175  S.  W.  430;  Mitchell  v.  Schofield.  106  Tex. 
512,  171  S.  W.  1121;  Bumtaam  v.  Hardy  Oil 
Co.,  108  Tex.  655,  195  S.  W.  1139.  S.  A. 
Duckworth  conveyed  to  W.  W.  Hester  the  le- 
gal title  to  the  land  In  controversy,  since 
sndi  title  was  vested  In  him  at  that  time. 
Hester  did  not  acquire  plaintiffs'  interest  in 
the  land  by  that  conveyance,  since  he  had  no- 
tice of  that  interest;  but  as  J.  R.  Armstrong, 
for  a  valuable  consideration,  purchased  the 
same  legal  title  from  Hester  without  notice  of 
plaintiffs'  Interest,  he  acquired  full  title  to 
the  land  free  of  plaintiffs'  claims.  The  same 
can  be  said  of  D.  L.  Handlin's  title,  since  he 
likewise  purchased  the  legal  title  without  no- 
tice of  plaintiffs'  interest  and  for  a  valuable 
consideration.  By  mesne  conveyances  the 
titles  of  Armstrong  and  Handlin  were  ac- 
quired by  the  defendants  Bishop,  Ck>llie,  and 
Davis,  and  the  titles  so  acquired  by  them 
were  not  affected  by  notice  of  plaintiffs' 
claims  at  the  time  of  their  purchases.  Grace 
V.  Wade,  45  Tex.  522;  Lewis  v.  Johnson,  68 
Tex.  448,  4  S.  W.  644;  Long  v.  Shelton,  155 
S.  W.  945;  Thomason  v.  Berwidt,  62  T«z. 
Civ.  App.  163,  113  S.  W.  667. 

[5]  The  trial  court  properly  charged  the 
jury  that  the  burden  was  upon  the  plaintiffs 
to  show  that  when  Hester  and  each  of  his 
subsequent  v^idees  purchased  the  property 


In  controversy  they  bad  notloe  of  plaintiffs' 
equitable  interest  In  the  land.  Teagarden  v. 
Godley  Lumber  Co.,  105  Tex.  1616,  154  S.  W. 
973;  Meador  Bros.  ▼.  Hlnes,  165  S.  W.  915: 
Ruling  V.  Moore,  194  S.  W.  188. 

[6]  The  language  used  in  submitting  the 
issues  of  notice  was  whether  or  not  Hester 
and  the  subsequent  purchasers  under  him 
had  'Notice  that  the  plaintiffs  herein  had  or 
claimed  any  interest  In  and  to  the  land  In 
controversy  as  the  heirs  of  Janle  Duckwortb, 
deceased."  That  charge  correctly  submitted 
the  issue  of  notice.  It  would  bave  been  im- 
proper for  the  court.  In  submitting  that  issue, 
to  call  attention  of  the  Jury  to  the  recitals  in 
the  deed  from  Duckworth  to  Hester,  as  re- 
quested by  plaintiffs,  since  that,  at  all  events, 
would  bave  been  a  charge  upon  the  weight 
of  the  evldoice.  Furthermore,  as  the  deed 
was  not  a  quitclaim  deed,  but  was  a  convey- 
ance of  the  legal  title  to  the  property.  It 
could  not  be  said  that  its  recitals  tended  to 
show  notice  of  plaintiffs'  interests,  and  for 
that  reason  plaintiffs'  requested  instruction 
to  the  effect  that  the  deed  might  be  consider- 
ed as  tending  to  show  notice  was  properly 
refused. 

[7,  8]  The  Jury  first  returned  a  verdict 
showing  findings  on  only  a  portion  of  the  Is- 
sue submitted  to  them.  The  trial  Judge  de- 
clined to  receive  the  verdict  because  of  their 
failure  to  return .  findings  on  all  the  issues, 
and  thereupon  instructed  them  to  again  retire 
and  finish  their  verdict;  that  instruction  be- 
ing in  writing  and  in  substance,  calling  atten- 
tion to  the  questions  which  had  been  submit- 
ted and  which  had  not  been  answered.  There 
was  no  error  in  such  action  by  the  trial 
Judge.  Before  retiring  to  make  further 
■findings,  appellants'  counsel  demanded  the 
right  to  again  argue  those  issues  which  had 
not  been  determined  by  the  Jury.  Over  the 
objection  of  defendants'  counsel,  the  court 
granted  10  minutes  on  each  side  for  anothw 
argument  of  those  issues.  Thereupon  plain- 
tiffs announced  that  they  would  not  submit 
any  argument  until  after  the  defendants  had 
made  their  argument  CSounsel  for  defend- 
ants announced  to  tbe  court  that  they  did 
not  care  to  make  further  argument  Then 
counsel  for  plaintiffs  insisted  upon  submit- 
ting their  argument,  but  permission  to  do  so 
was  refused  by  the  trial  court  There  was 
no  error  tb  that  ruling. 

For  the  reasons  indicated,  all  of  plaintiffs' 
assignments  of  error  ara  overruled,  and  the 
Judgment  Is  afilrmed. 
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WICHITA  FALLS,  R.  &  F.  W.  RY.  CO.  v. 
COOPER.     (No.  9677.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
Oct  29,  1921.) 

1.  Evldenoe  «=>3I7(6),  501(7)— Testimony  as 
to  value  of  condemned  land  held  hearsay  and 
misleading;  witnesses  may  state  reasons  for 
opinion  as  to  value. 

In  determining  tlie  market  value  of  proper- 
ty taien  for  a  railroad  right  of  way  at  the  time 
and  in  the  condition  it  was  when  appropriat- 
ed, witnesses  who  qualify  themselves  as  hav- 
ing knowledge  of  market  values  may  give  their 
opinion  and  state  circumstances  within  their 
knowledge  which  constitute  the  basis  for  such 
opinions;  but  testimony  as  to  what  the  owner 
of  lots  in  an  adjoining  tract  told  witness  he  sold 
them  for,  of  what  the  witness  heard  was  the 
asking  price  of  the  lots,  or  of  the  price  another 
person  was  willing  to  give  for  such  land  in 
an  exchange  of  properties,  was  improper,' being 
hearsay  and  misleading. 

2.  Evidence  «=:>I42(I)— Price  realized  for  Iso- 
lated acre*  of  defendant's  land  sold  for  spe- 
cial purposes  not  proper  basis  for  establish- 
ing market  value  of  land  taken. 

In  proceedings  to  condemn  land  for  a  rail- 
road right  of  way,  the  price  realized  for  isolat- 
ed acres  of  defendant's  land,  when  sold  for 
special  purposes,  does  not  constitute  a  prop- 
er basis  for  establishing  the  market  value  of 
the  land  taken. 

3.  Evidence  «=>50l  (7)— Testimony  that  pro- 
posed purohaser  of  lands  refused  to  buy  be- 
cause of  railroad  held  incompetent  to  show 
lands  not  taken  for  right  of  way  had  been 
damaged. 

In  proceedings  to  condemn  land  for  a  i;fiil- 
road  right  of  way,  testimony  of  a  real  estate 
agent,  who  attempted  to  sell  lands  for  defend- 
ant, that  the  construction  of  the  railroad  oper- 
ated as  a  hindrance  to  the  sale  thereof,  bas- 
ing his  conclusion  on  the  fact  that  on  one  oc- 
casion the  proposed  purchaser  refused  to  buy 
becanse  of  the  presence  of  the  railroad,  was 
not  competent  proof  on  the  issue  whether  de- 
fendant's land  not  taken  by  the  railroad  had 
been  damaged,  in  the  absence  of  evidence  of  the 
use  to  which  the  proposed  purchaser  desired 
to  put  the  land,  or  that  such  objections  were 
general  or  frequent. 

Error  from  Eastland  County  Court;  B.  L. 
Bust,  Judge. 

Oondemnation  proceedings  by  Wichita 
Falls,  Ranger  &  Fort  Worth  Railway  Com- 
pany against  B.  D.  Cooper.  From  a  judg- 
ment for  defendant  on  appeal  from  the  com- 
missioner's award  of  damages,  plaintiff 
brings  error.    Reversed-  and  remanded. 

Levy  &  Evans,  of  Ranger,  for  plaintiff  In 
error. 

W.  H.  Sewell,  of  Breckenridge,  for  defend- 
ant In  error. 

CONNER,  C.  J.  On  November  6,  1919,  the 
plaintiff  In  error  was  engaged  In  building 


F.  W.  BY.  ^  _  Q97 

B.W.)  -y.  COOPER  y^* 

It'tLT^'-iJ^to  and  l^ou^  the  town 

Its  Une  of  rallwlSjd  c^^,  ^..^ofS 
acres  of  land  ownSf'^^^fv  "  "f ,_  „-„- 
and,  on  the  day  n^J^^^^,%^S 
in  error  for  right  ofxi'*'"'^      " 
prlated  a  strip  100  fe^^^T^egaK 
5.74  acr^.    CondemnatioS^^^^^^.^erl 
instituted;  commissioners  tdv       ^  ^^g  dam- 
ages were  duly  appointed,  wK.        ggg^  de- 
fendant in  error's  damages  atw  g^^,  ^f 
¥500.    From  this  award  defendaVj^  error 
appealed  to  the  county  court,  whet\ «  jgj.y 
trial  was  had  resulting  in  a  judgment-  y^ 
favor  for  the  sum  of  $4,576,  and  from^jj]^^ 
Judgment    the   railway    company    has    <Viy 
prosecuted  this  writ  of  error. 

Plaintiff  In  error  first  assails  the  .verdict 
of  the  Jury  as  contrary  td  the  overwhelming 
preponderance  of  testimony,  and  asserts  that 
the  finding  as  to  the  value  of  the  land  .In 
controversy  Is  excessive  and  is  against  the 
manifest  truth  of  the  case.  We  do  not  find 
it  necessary  to  determine  the  question  so 
presented,  but,  as  Illustrating  our  rulings 
on  objections  to  the  testimony  her^nafter 
particularly  noted,  we  will  briefly  state  the 
general  condition  of  the  evidence.  Mr.  M. 
H.  Hagaman  testified  that  he  had  lived  In 
Ranger  over  SO  years,  that  he  was  mayor  of 
Ranger,  and  that  he  had  known  of  Mr.  Coop- 
er's farm  for  more  than  30  years;  that  he 
owned  land  north  and  east  of  the  Cooper 
tract,  and  had  observed  the  right  of  way  of 
the-  railroad  company  and  was  acquainted 
with  the  reasonable  market  value  of  the 
land  In  1919,  including  that  part  taken  by 
the  railroad  right  of  way.  He  gave  It  as  his 
opinion  that  the  farming  land  taken  up  by 
the  right  of  way  was  at  that  time  worth  $50 
or  $60  an  acre,  and  that  the  grazing  land 
taken  up  by  the  right  of  way  was  worth  $25 
to  $30  an  acre,  according  to  the  surround- 
ing values  of  lands  in  the  community;  that 
the  land  was  situated  about  1^  miles  from 
the  town  of  Ranger;  that  the  railroad  bad 
increased  the  value  of  Mr.  Cooper's  land  Im- 
mediately along  the  right  of  way  200  per 
cent,  or  300  per  cent;  that  choice  corners 
and  places  along  where  It  could  be  used  for 
trackage,  etc.,  had  been  Increased  four  or 
five  times;  that  he  knew  of  land  selling  In 
that  community  about  that  time,  some  of 
which  was  right  east  of  Mr.  Cooper's  land, 
for  $60  per  acre. 

Mr.  Al.  H.  Smith  testified  that  he  bad  lived 
In  Ranger  about  seven  years,  was  well  ac 
qualnted  with  the  160-acre  Ckjoper  tract; 
that  he  had  been  school  superintendent  at 
Ranger  and  had  been  engaged  in  investments 
In  real  estate;  that  taking  Into  considera- 
tion every  purpose  for  which  the  Cooper 
tract  of  land  may  be  available,  and  leaving 
out  the  contemplation  of  a  railroad  or  a 
survey  having  been  made,  and  speaking  of 
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this  land  as  though  a  raft/'^l^*^^ 
hppn  »««^*i«    J      *         '"V^ay  surveyed 

thronS,  /hi"^'  ^f  *  ''^i^  was  that  the 
through  there,  his  opl/.j,  November  5. 
Cooper  tract,  as  a  wb'^  v  ^''Tf™"®'^,  *»• 
1919.  had  a%easona2^'"*  '^''''''^  ''^'"^ 
"'5;^"M'H*"N»t-"fledthathewas 

city  commlsslonP^^^^'Li"'"  *'"*."t!!; 
ed  there  and  -^^  ^®  ""^^  *'^''  acquainted 
with  the  ^\  t'j'Ct  for  21  fears;  that 

Cooper  nr^e'ty,  and  gave  It  as  his  opinion 
that  fo-^'^'''''''°^  lani  In  November,  1919, 
not  qf<sl(lerlng  the  projection  of  the  r«ad 
oygi^s  land,  the  fair,  reasonable  cash  mar- 
fcp  valne  was  $15  to  $20  an  acre;  that  its 
iJtentlal  value  might  have  been  as  high  as 
$60  or  $60  an  acre;  that,  at  the  time,  the 
Cooi)er  property  was  not  desirable  for  town 
lots  because  the  town  was  not  building  that 
way,  there  were  no  lights  or  sewer  or  gas 
or  any  kind  of  extension  out  that  way,  and 
that  the  property  was  not  Inside  the  city 
limits;  that  there  had  been  no  demand  for 
his    (the   witness')    property   for   residence 
property ;  that  Mr.  Davenport's  property  lies 
south  of  Mr.  Co<H>er's;    that  the  Davenport 
property  was  placed  on  the  market  as  town 
prop«ty  about  November,  1919,  a  little  before 
or  a  little  after  that  time,  but  it  did  not  sell ; 
that  one  or  two  shacks  had  been  built  there- 
on, but  it  all  came  back  to  Davenport. 

Dr.  R,  H.  Hodges  testified  that  he  had 
lived  in  Ranger  for  28  years ;  that  he  knew 
the  Cooper  tract ;  that  he  had  had  experience 
In  Ranger  buying  and  selling  real  estate  In 
the  town  and  in  the  vicinity;  and  that,  as- 
suming that  there  was  no  railroad  surveyed 
through  the  Ck>oper  tract.  In  his  opinion  the 
fair  cash  market  value  of  that  land  about 
November  5, 1919,  for  any  purpose  for  which 
tlie  surface  might  be  used,  including  any 
future  that  the  property  might  have,  would 
l>e  about  $50  to  $75  an  acre. 

As  opposed  to  the  foregoing  testimony,  a 
Mr.  Brashier,  a  real  estate  agent,  who  was 
an  agent  of  Mr.  (hooper's,  estimated  the  value 
of  the  Cooper  land  In  November  at  $1,000 
per  acre.  Without  undertaking  to  set  out 
his  testimony  as  a  whole,  his  opinion  seems 
to  have  been  based  on  his  knowledge  of  the 
sale  of  one  acre  of  the  Cooper  land  that  had 
been  sold  for  a  "nitro  outfit"  for  $1,000  an 
acre,  and  a  later  sale  of  three  acres  to  a 
dairy  for  $1,000  an  acre,  and  upon  reported 
sales  and  holdings  that  we  shall  hereinafter 
.more  particularly  notice.  The  witness  fur- 
ther testified  that  at  the  particular  time  of 
the  appropriation  he  was  not  dealing  in  real 
estate. 

Mr.  V.  V.  Cooper  testified  that  he  thought 
the  reasonable  market  value  of  the  land  In 
question  would  be  $1,000  per  acre,  stating, 
however,  that  he  did  not  recall  any  particu- 
lar tract  in  the  vicinity  that  had  sold  for 
that  much,  that  property  in  the  Glenn  ad- 
dition sold  at  from  $300  to  $600  a  lot,  and 
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that  Mr.  Davenport  "told  him"  he  got  $1,000 
an  acre  for  some  of  hiis  property  (which  was 
inside  the  city  limits). 
The  defendant  in  error  testified: 

"I  had  not  put  my  land  on  the  market  and  had 
made  no  offer  of  my  land  for  sale  till  Mr. 
Brashier  asked  me  could  he  make  a  sale.  I 
told  turn  if  he  would  make  a  sale  I  would  sign 
a  deed  for  $1,000  to  one  acre.  My  purpose  was 
to  put  my  160  acres  on  the  market  in  acre 
tracts.  Tbeie  was  at  that  time  a  market  for 
acre  tracts  of  land  adjacent  to  Banger  for  par- 
ties that  wanted  to  live  out,  or  for  teaming 
contractors.  Before  the  taking  of  my  land,  and 
before  the  railroad  was  there,  the  reasonable 
market  value  of  my  land  through  which  the 
rairload  runs  was  $1,000  an  acre.  *  •  *  I 
based  the  value  of  my  property  at  $1,000  an 
acre  in  November,  1919,  on  what  property  sold 
for  around  there  and  for  what  I  got  for  my 
property." 

The  testimony  of  defendant  In  error  fur- 
ther disclosed  that  In  June,  1919.  his  land 
had  been  assessed  for  taxation  at  $16  per 
acre;  that  the  board  of  equalization  bad 
raised  the  value  to  $24  an  acre,  whereupon 
the  defendant  In  error  had  am>eared  before 
the  board  and  objected  to  a  further  asaesa- 
ment  in  value  to  $32. 

In  this  state  of  the  evidence  Oie  corut  per- 
mitted, over  the  objection  of  plaintiff  in  er^ 
ror,  the  witness  Brashier  to  testify  on  di- 
rect examination  that  a  Mr.  Williams  who 
owned  some  lots  In  the  Glenn  addition,  "told 
me  he  would  take  two  or  three  acres  of 
Cooper's  if  Cooper  would  take  In  his  lots 
over  there,  and  I  mentioned  It  to  Mr.  Cooler, 
and  Mr.  Cooper  wouldn't  do  It"  That  the 
value  placed  on  the  acreage  and  lots  was 
"$450  and  $500  on  lots,  and  he  had  three 
or  four  lots  he  wanted  to  put  in  on  this 
acreage.  *  •  •  And  he  wanted  two  or 
three  acres  If  he  could  put  in  the  lota  Q. 
Bow  many  acres  did  he  want?  A.  Wanted 
two  or  three  acres  if  he  could  put  in  the 
lots.  Q.  What  price  was  he  agreeing  to  on 
the  acre?  A.  $1,000  an  acre  If  he  could  put 
in  the  lots."  The  witness  Brashier  was  fur- 
ther permitted  to  testify,  over  the  objection 
of  plaintifl  in  error,  on  his  examination  in 
chief,  that  Mr.  Davenport  had  told  the  vrlt- 
ness  that  he  had  sold  some  of  the  lots  in 
the  Davenport  tract  of  land  adjoining  the 
Oooper  tract  of  land  for  $225  each,  and  that 
the  witness  understood  that  some  of  the 
lots  had  sold  for  $450.  and  that  be  had 
heard  one  of  the  lots  had  sold  for  $850. 

[1,  2]  We  are  o^  opinion  that  the  testi- 
mony so  objected  to  was  clearly  erroneous. 
The  rule  for  the  assessment  of  damages  is 
the  market  value  of  the  proi)erty  actually 
taken  by  the  right  of  way  at  the  time  and 
in  the  condition  it  was  at  the  time  when  an- 
propriated,  and  in  determining  tills  issue 
witnesses  who  qualify  themselves  as  having 
knowledge  of  market  values  may  give  their 
opinion  and  state  circumstances  within  their 
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knowledge  which  constitute  the  basis  for 
snch  opinions;  but  we  think  It  was  clearly 
Improper  for  the  witness  to  give  as  original 
evidence  the  statement  of  what  Mr.  Daven- 
port told  him  or  what  he  had  heard  was  the 
asking  price  of  the  lots,  or  of  the  price  Mr. 
Williams  was  willing  to  give  for  three  acres 
of  the  Cooper  land  in  an  exchange  of  prop- 
erties. It  was  clearly  hearsay  and  mislead- 
ing. S.  P.  Ry.  Co.  V.  Haddox,  75  Tex.  300, 
12  S.  W.  815;  Land  Mortgage  Co.  t.  Camp- 
bell, 88  Tex.  372,  84  S.  W.  424.  Nor  does 
the  fact  that  isolated  acres  of  the  defendant 
in  error's  land,  sold  for  special  purposes, 
constitnte  a '  proper  basis  for  establishing 
the  market  value  of  the  land  taken  by  the 
railroad  company.  Indeed,  in  the  case  of 
Denlson  ft  P.  S.  Ry.  Co.  v.  Scholz,  44  S.  W. 
S60,  where  the  Issue  was  one  of  value,  it 
was  said: 

"The  value  of  the  land  in  the  shape  it  was 
at  the  time  when  damaged  is  the  true  inquiry. 
Its  value  most  be  considered  in  the  aggregate, 
and  not  what  it  would  be  if  divided  into  lots. 
As  the  property  in  controversy  was  not  divided 
into  lots  when  the  road  was  constmcted,  evi- 
dence woold  not  be  admissible  to  show  the  value 
of  separate  lots  if  divided.  Silliman  v.  Glauo, 
90  Tex.  687,  39  S.  W.  559,  and  40  S.  W.  S91; 
Bradn.  Ev.  483;  Rog.  Exp.  Test.  p.  376.  Nor 
is  the  value  of  lots  in  the  same  neighborhood 
admissible  to  show  the  value  of  the  lot  in  ques- 
tion. But,  if  the  witness  testifying  knows  the 
value  of  surrounding  property,  *  •  •  he 
may  be  questioned  on  cross-examination  as  to 
property  in  the  same  neighborhood  similarly 
situated,  to  test  his  knowledge  and  judgment  as 
to  the  value." 

We  know  of  no  case  that  has  gone  so  far 
as  to  hold  that  as  original  evidence  of  mar- 
ket value  the  witness  may  state,  as  did  the 
witness  Brashier,  tl^e  asking  price  of  an  in- 
dividual owner  of  lots,  especially  when  no 
evidence  is  offered  showing  the  open  market 
sales  of  lots  at  the  pVlces  asked.  We  con- 
clude that  for  the  errors  so  showii  the  judg- 
ment must  be  reversed  and  the  cause  re- 
manded. 

[3]  In  view  of  another  trial,  we  will  also 
refer  to  two  other  assignments  urging  er- 
ror to  the  testimony  of  the  witness  Brashier. 
One  of  the  issues  submitted  to  the  jury  was 
whether  defendant  in  error's  land  not  taken 
by  the  railroad  company  had  been  damaged, 
and  on  this  issue  the  witness  Brashier  was 
permitted  to  state,  over  the  objection  of  the 
plaintiff  in  error,  that  the  construction  of 
the  railroad  operated  as  a  hhidrance  to  the 
sale  of  defendant  in  error's  land,  basing 
this  conclusion  upon  the  fact  that  on  one  oc- 
casion in  an  ^ort  to  sell  a  part  of  the  Coop- 
er land  the  proposed  purchaser  refused  to 
take  It  because  of  the  presence  of  the  rail- 
road. The  use  to  which  the  proposed  pur- 
chaser deslTed  to  pat  the  land  was  not 
shown,  nor  was  it  shown  that  objections  of 


the  kind  were  general  or  even  frequent,  and 
we  cannot  think  that  a  simple  objection  of 
the  kind  by  an  isolated  purchaser,  or  two 
purchasers,  is  competent  proof  of  the  issue 
upon  which  such  evidence  was  tendered. 
What  we  say  at  this  point  is,  as  already 
stated,  in  view  of  another  trial  only,  inas- 
much as  the  jury  found  that  the  remainder 
of  defendant  in  »ror's  land  had  not  been 
damaged  by  the  construction  of  the  road. 

Judgment    reversed,    and    the    cause   re- 
manded. 


PALATINE  INS.  CO.,  LIMITED,  OF  LON- 

DON,  ENGLAND,  v.  PETROVICH. 

(No.  7338.) 

(Court  of  Civil  Appeals  of  Texas.  Oalveston. 
March  26,  1917.  Rehearing  Denied  Oct  24, 
1921.     Dissenting  Opinion  Nov.  28,   1921.) 

1.  iDsuranoe  (8=>423— Tornado  poil«y  hsM  not 
to  cover  loss  caused  partly  by  wator. 

A  tornado  insurance  policy,  which  express- 
ly exempted  the  company  against  loss  occa- 
sioned directly  or  indirectly  through  tidal  wave, 
high  water,  or  overflow,  insures  the  property 
against  damage  by  wind  alone,  and  not  against 
damage  occasioned  partly  by  wind  and  partly 
by  high  water. 

On  Motion  for  Rehearing. 

2.  Insurance  <S=»665 (4) —Evidence  held  not  to 
snstain  finding  deetniotlon  of  house  was 
caused  by  wind. 

In  an  action  on  a  tornado  insurance  poUcy, 
evidence  which  showed  that  the  bouse  insured 
collapsed  only  after  the  water  bad  risen  sev- 
eral feet  above  its  floor  held  to  show  that  the 
loss  of  the  house  was  not  occasioned  by  wind 
'alone. 

3.  Appeal  and  error  «=9lOIO(l)— Flndlnb  Is 
erroneous.  If  contrary  to  the  only  reasonable 
conclusion. 

On  review  of  the  trial  court's  findings  of 
fact,  the  question  is,  not  whether  some  testi- 
mony could  be  culled  from  the  record  which 
might  support  the  finding,  or  whether  the 
finding  was  so  against  the  weight  and  pre- 
ponderance of  the  evidence  as  to  be  clearly 
wrong,  but  whether,  considering  the  entire 
body  of  evidence  as  a  whole,  a  condasion  could 
be  reasonably  drawn  from  it  which  would 
support  the  finding. 
Pleasants,   O.  J.,  dissenting. 

Error  from  Galveston  County  Court;  Geo. 
K.  Mann,  Judge. 

Action  by  Steve  Petrovlch  against  the  Pala- 
tine Insurance  Company,  Limited,  of  London, 
England.  Judgment  for  platntlfT,  and  defend- 
ant brings  error.  Reversed,  and  judgment 
rendered  for  defendant.- 

Williams  &  Neethe,  of  Galveston,  and  Locke 
&  Locke,  of  Dallas,  for  plaintiff  In  error. 
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McDonald  &  Wayman  and  C.  O.  Dlbrell,  all 
of  Galveston,  for  defendant  in  error. 

GRAVES,  3.  This  was  a  suit  to  recover  on 
a  tornado  policy  for  tbe  alleged  destruction 
in  tbe  storm  of  August,  1915,  at  Galveston, 
of  a  building  occupied  by  the  plaintlC  as  a 
dwelling.  The  company  defended  on  the 
ground  that  the  loss  or  damage  resulted  from 
causes  excepted  from  the  policy,  which  pro- 
vided that  the  company  should  not  be  liable 
for  any  loss  or  damage  occasioned  directly 
or  indirectly  by  any  tidal  wave,  high  water, 
overflow,  or  cloudburst,  or  for  any  loss  or 
damage  caused  by  water  or  rain,  whether 
driven  by  wind  or  not,  unless  the  building 
insured  should  first  sustain  an  actual  dam- 
age to  the  roof  or  walls  of  same  by  the  direct 
force  of  the  wind,  and  that  the  company 
should  then  be  liable  only  for  sudi  damage  to 
the  interior  as  might  be  caused  by  water  or 
rain  entering  through  openings  first  made  by 
the  direct  action  of  the  wind. 

The  case  was  tried  before  the  court,  and 
resulted  in  a  Jndgment  for  the  plaintiff  for 
$1,000,  the  amount  of  the  policy,  with  Inter- 
est from  date  of  Judgment,  and  costs  of  suit. 
The  defendant  filed  a  motion  for  new  trial, 
whicli  having  been  ovwruled,  this  writ  of 
error  was  properly  sued  out,  and  asaignmenta 
of  error  duly  filed. 

The  court,  at  the  request  of  the  defendant, 
filed  findings  of  fact  and  conclusions  of  law ; 
the  material  ones,  for  the  purposes  of  this 
opinion,  being  as  follows: 

"(b)  While  said  policy  was  in  full  force  and 
effect,  on  tbe  16th  and  17th  days  of  August, 
A.  D.  1915,  as  a  direct  result  of  a  tornado, 
windstorm,  and  cyclone  of  terrific  violence,  the 
insured  property  was  totally  demolished,  de- 
stroyed, blown  away,  and  was  a  total  loss' 
to  plaintiff." 

"(d)  •  •  'I  speciaUy  find  that  east  wall 
of  the  house  was  blown  out  at  time  wind 
reached  its  highest  velocity,  and  immediately 
after  this  wall  was  blown  out  the  rest  of  the 
bouse  went  to  pieces  in  the  hurricane  and 
by  it." 

"(f)  The  loss  and  damage  anffered  by  plain- 
tiff does  not  come  within  any  of  the  excep- 
tions in  the  policy  relieving  defendant  from 
liability;  and  in  this  connection  I  find  that  the 
loss  and  damage  was  not  due  directly  or  in- 
directly to  high  water  or  a  tidal  wave." 

Tbe  promise  of  the  company,  as  printed  on 
tbe  face  of  the  policy,  is,  so  far  as  material, 
as  follows: 

"The  Palatine  Insurance  Company,  Limited, 
of  London,  England,  *  •  •  does  insure 
Steve  Petrovich  •  *  *  against  all  direct  Ion 
or  damage  iy  tornado,  icindstorm,  or  cyclone, 
except  oi  hereinafter  provided,  to  an  amount 
not  exceeding  one  thousand  dollars  to  the  fol- 
lowing described  property.  *  •  •  The  p<4- 
icy  is  made  and  accepted  •  *  •  subject  to 
the  following  stipulations  and  conditions  print- 
ed on  back  hereof,  which  are  hereby  specially 
referred  to  and  made  a  part  of  this  policy." 


On  tbe  back  of  the  policy  are  provisions  as 

follows: 

* 

"This  company  shall  not  be  liable  for  any 
loss  or  damage  caused  by  hail,  whether  driven 
by  wind  or  not.  •  •  •  nor  for  loss  or  dam- 
age occasioned  direoOv  or  iitdtreetlif  by  or 
through  any  •  •  •  tidal  wore,  high  water, 
overflow,  cloudburst  *  *  *  This  company 
shall  not  be  liable  for  any  loss  or  damage  caus- 
ed by  water  or  rain,  whether  driven  by  wind 
or  not,  unless  the  building  insured,  or  contain- 
ing the  property  insured,  shall  first  sustain  an 
actual  damage  to  the  roof  or  walls  of  same  by 
the  direct  force  of  tiie  wind,  and  shall  then  be 
liable  only  for  such  damage  to  the  interior  of 
the  building  or  the  insured  property  tberdn  as 
may  be  caused  by  water  or  rain  entering  the 
building  through  openings  in  the  roof  or  walls 
made  by  the  direct  action  of  the  wind." 

The  exception  referred  to  in  the  last  par- 
agraph in  tbe  preceding  quotation  from  tbe 
policy  U  inapplicable.  The  suit  la  tbe  pres- 
ent case  was  not  for  damage  to  tbe  Interior 
of  the  Insured  dwelling,  but  for  the  total  loss 
of  tbe  same;  the  whole  structure  having 
been  demolished,  and  the  ground  left  bare. 

There  are  only  two  assignments  presented ; 
tbe  first  challenging  tbe  correctness  of  the 
trial  court's  Judgment  on  the  ground  that 
the  loss  sustained  was  not  covered  by  the 
terms  and  provisions  of  the  policy,  but  was 
expressly  excepted  oat  of  them,  and  the  sec- 
ond on  the  ground  that  the  evidence  was  In- 
sufflclent  to  support  the  court's*  finding  that 
the  destruction  of  the  property,  and  the  con- 
sequent loss,  was  caused  by  the  direct  action 
of  tbe  wind  alone,  and  was  not  caused  or  oc- 
casioned directly  or  indirectly  by  high  water 
or  a  tidal  wave. 

[1]  We  thinlt  the  contentions  under  both  as- 
signments must  be  upheld,  and  that  tbe  policy 
by  its  terms  was  essentially  and  plainly  a 
wind  damage  policy.  In  making  the  contract 
with  the  Insured  therein  contained  it  was 
very  evidently  intended  by  the  insurance  com- 
pany not  to  insure  him  against  the  very  kind 
of  a  loss  he  here  sustained ;  tliat  ?s,  one 
caused  either  directly  or  indirectly  by  water. 

Without  refining  upon  the  degree  of  causa- 
tion by  tbe  high  water  necessary,  we  think 
it  is  sulUcient  to  say  that,  to  our  minds,  it  is 
quite  clear  tliat  tlie  water  was  at  least  a 
contributing  cause  of  the  loss  sufl:ered,  and 
that  Is  enough,  under  oar  interpretation  of 
the  contract  of  Insurance  as  made,  to  bring 
it  within  tbe  exertions.  The  obligation,  as 
undertaken  by  the  insurance  company,  was 
not  a  divisible  one,  under  which  it  might  be 
held  liable  for  any  part  of  the  loss  or  darn, 
age  shown  to  have  been  proximately  caused 
by  °or  through  the  high  water,  although  the 
other  part  was  due  to  tbe  direct  action  of 
the  wind  alone.  If  suCh  had  been  tbe  legal 
effect  of  the  contract,  it  would  have  been 
necessary  for  the  court  and  Jury  to  dlstin- 
gulsb  between  these  two  recoverable  elements 
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of  damage,  and,  however  difficult  It  may  have 
proven,  to  both  find  and  apportion  to  eadi 
its  proper  and  proportionate  amount  of  the 
actual  loss.  Warmca'stle  t.  Scottish  D.  &  N. 
Ins.  Co.,  201  Pa.  302,  50  Aa  841. 

But  the  contract  here  does  not  so  read.  It 
Is  an  Insurance  against  wind  alone,  and  not 
'  against  loss  occasioned  partly  by  wind  and 
partly  by  high  water.  The  physical  condi- 
tions sDrronnding  the  property  at  the  time, 
which  both  parties  must  be  held  to  have  had 
in  contemplation  in  making  the  ctmtract, 
leave  no  doubt  of  their  intention  to  except 
from  the  poUcy  jost  such  a  loss  as  the  pres- 
ent one. 

Galveston  Island,  on  whldi  the  insured 
building  stood,  has  no  lakes,  streams,  or 
rivulets.  Tlie  building  Itself  was  on  dry 
land,  several  feet  above  the  sea  level,  and 
entirdy  secure,  save  In  extraordinary  winds, 
from  water  damage.  The  exceptions  in  this 
wind  damage  i>ollcy  could  have  had  reference 
only  to  the  water  damage  occurring  during, 
or  as  a  result  of,  such  extraordinary  winds. 
Without  further  discussion,  we  quote  with 
approval,  as  applying  the  principle  ruling 
our  stated  conclusion  in  this  case,  from  the 
opinion  In  National  Fire  Ins.  Ca  t-  Crutch- 
fleld,  160  Ky.  802,  170  S.  W.  187,  L.  B.  A. 
1915B>  1094,  by  the  Kentucky  Court  of  Ap- 
peals, involving  the  construction  of  a  tornado 
policy  practically  Identical  in  its  provisions 
with  those  of  the  policy  here,  as  foUows : 

"It  is  therefore  perfectly  apparent  that  nei- 
ther the  wind,  acting  independently  of  the 
flood,  nor  the  action  of  the  flood,  apart  from 
the  liigh  wind,  would  have  caused  tbie  damage, 
and  the  Question  ia:  Under  the  terms  of  the 
contract  al>ove  quoted,  were  the  appellants 
liable?  The  contract  was  to  insure  appellee 
'against  all  direct  loss  or  damage  by  tornado, 
windstorm,  or  cyclone'  except  'for  loss  or  dam- 
age occasioned  directly  or  indirectly  by  or 
through  •  •  •  high  water  [or]  overflow.* 
Can  it  be  said,  nnder  the  facta  of  tida  cslbo, 
that  the  injury  was  not  at  least  indirectly  oc- 
casioned by  the  high  water?  The  evidence  is 
conclusive  that,  except  for  the  existence  of  the 
flood  at  the  time  of  the  windstorm,  there 
would  have  been  no  damage.  Neither  of  these 
agencies,  independent  of  the  other,  would  have 
produced  the  damage.  The  plaintiffs  were  in- 
sared  against  loss  by  one  of  them,  and  not 
from  loss  by  the  other."  National  Vin  Ins. 
Co.  T.  Cmtchfield,  160  Ky.  802,  170  S.  W.  187, 
U  R.  A.  1917B,  1094;  Hartford  Fire  Ins. 
Co.  V.  Nelson,  64  Kan.  116,  67  Pac.  440; 
Warmcastle  v.  Scottish  U.  &  N.  Ins.  Co.,  201 
Pa.  302,  50  AU.  941;  Maryland  Casualty  Co. 
V.  Finch  (U.  S.  0.  C.  A.,  8th  Ct.)  147  Fed. 
388,  77  O.  0.  A.  566,  8  U  R.  A.  (N.  S.)  808; 
Stover  T.  Insurance  Co.,  3  Phihu  (Pa.)  38; 
Beakes  v.  Insurance  Co.,  143  N.  Y.  40(2,  38  N. 
B.  453,  28  li.  B.  A.  267;  Holmes  v.  Insurance 
Co.,  98  Fed.  240,  39  C.  C.  A.  46,  47  li.  B.  A. 
808. 

With  the  policy  construed,  as  we  have  thus 
concluded  it  must  be,  we  think  the  further 
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conclusion  is  irresistible  from  tlie  evidence 
that  the  loss  was,  within  the  meaning  of 
these  exceptltms,  oocaslimed  directly  or  in- 
directly by  or  throu^  the  hig^  water.  It  is 
deemed  unnecessary  t»  detail  the  evidence, 
or  to  do  more  than  state  Its  salient  and  con- 
trolling features,  as  follows: 

[2]  The  defendant  In  error's  house  was  lo- 
cated at  5410  K  street  in  the  city  of  Galveston. 
The  section  of  the  dty  in  which  the  house 
stood  had  originally  been  a  low,  wet,  marshy 
section,  with  a  slough  running  through  it 
Some  three  or  four  years  before  the  August, 
1915,  storm,  this  sectiofa  had  been  filled  in 
by  pumping  sand  Into  the  low  area  and  erect- 
ing or  building  up  what  is  commonly  Icnown 
as  "made"  ground.  The  ground  on  which  de- 
fendant in  error's  house  stood  was  between 
4  and  8  feet  above  sea  level.  The  house  stood 
on  a  25-foot  lot,  and  It  bad  a  width  of  24 
feet  and  a  leugth  of  38  feet  The  house  had 
four  rooms  and  a  ball,  wltb.  a  small  porch 
built  in  under  the  roof  on  the  southeast  cor- 
ner of  the  house.  K  street  extends  east  and 
west  and  defendant  in  error's  house  stood 
on  the  north  side  of  this  street  facing  south. 
The  house  had  as  a  foundation  No.  6x6  posts, 
and  stood  from  6  to  8  feet  oil  the  ground.  It 
was  braced  by  "tongue  and  groove"  base- 
boards, which  formed  a  basement  under  the 
house  without  openings,  save  doors  at  the 
front  and  rear.  The  floor  of  the  house  had 
an  elevation  of  6  to  8  feet  above  the  ground. 
It  is  not  disclosed  by  the  evidence  whether 
the  posts  went  down  into  the  ground  or  sat 
on  top  of  the  ground.  The  sea  wall  ended  at 
Fifty-First  street  according  to  the  testimony 
of  one  witness,  and  at  Flfty-Tbird  street,  ac- 
cording to  the  testimony  of  another. 

There  was  but  one  eyewitness  to  the  de- 
struction of  the  house,  J.  Jemlgan,  who  lived 
next  door,  but  who  qitent  the  night  in  the 
house  in  question,  was  in  it  throughout  the 
storm  and  until  it  collapsed,  and  he  was 
thrown  into  the  water.  During  the  storm, 
the  water  first  came  southward  from  the 
bay,  filling  all  low  places,  surrounding  the 
house,  and  flowing  by  with  an  ever-increas- 
ing velocity.  The  witness  Jernlgan  described 
it  as  of  sudi  force  that  It  washed  away  his 
fence,  even  before  he  went  over  to  the  plaln- 
tiirs  house  at  about  6  or  7  o'plock  In  the  even- 
ing. The  water  then,  as  nearly  as  Jemignn 
could  recall,  was  waist  deep  on  the  ground.  It 
continued  to  rise  from  tliat  time  until  the 
house  collapsed  at  between  1  and  2  o'clock 
cm  the  following  morning.  In  the  meantime 
it  had  risen  to  such  a  height  in  the  house 
that  Jemigan  had  to  place  a  large  chest  on 
the  bed  to  keep  it  from  floating  away,  and 
later  this  diest  began  to  float  with  him,  and 
It  became  necessary  for  him  to  swim  or  wade 
to  the  transom,  where  the  water  rose  as  high 
as  his  neck.  While  hanging  from  the  tran- 
som, several  minutes  ttefore  the  collapse  of 
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the  house,  tiie  house  began  to  "rode  like  a 
cradle,"  as  if  It  was  off  Its  foundation.  Jer- 
nigan  had  observed  from  plaintiff's  house  at 
earlier  hours  In  the  night  four  or  five  houses, 
situated  directly  across  the  street  from  plain- 
tUTs  house,  drift  toward  the  Oulf  In  the 
rising  waters.  Jenilgan  estimated  the  depth 
of  the  water,  at  the  time  It  reached  its  high- 
est iwint,  so  far  as  he  was  able  to  observe, 
as  12  feet;  but  other  witnesses  pnt  it  at  only 
6  or  7  feet. 

When  the  sun  rose  upon  the  waters  the  next 
day,  not  a  house  for  a  distance  of  200  or 
300  yards  was  left  standing.  Not  one  pole 
of  the  foundation  of  defendant  in  error's 
house  remained.  The  ground  adjoining  was 
washed  away  to  a  depth  of  4  or  S  feet,  and 
in  its  place  was  a  big  pond  of  water.  Some 
few  of  Jernigan's  statements  were: 

"In  my  opinion,  from  my  observation  and 
the  conditions  as  I  saw  them  there  then,  tliis 
house  of  Steve  Petrovich's  would  have  stood, 
but  for  the  water.  If  there  had  not  been  any 
water  there,  I  believe  the  house  would  have 
stood;  no  water  at  all,  the  house  would  have 
stood.  You  might  say  it  was  a  new  house  and 
strong."  "I  first  began  to  notice  the  rocking 
sensation  which  I  have  described  a  few  min- 
utes before  the  house  went  to  pieces;  that  is, 
the  trembling.  The  rocking  was  after  I  got 
to  the  transom,  and  that  was  a  very  few  min- 
utes before  it  went  to  pieces.  I  don't  know 
whether  the  house  was  on  its  foundation  at 
the  time  I  felt  the  rocking.  I  don't  hardly 
think  it  was  at  the  time  it  was  rocking,  be- 
cause the  water  came  up  way  past  my  waist" 
"As  to  whether  there  was  anything  being 
blown  by  the  wind  prior  to  the  destruction  of 
Petrovich's  house,  such  as  signs  and  other 
dibris,  I  didn't  see  any  debris.  *  *  *  I  no- 
ticed nothing  blown  about  until  the  destruction 
of  that  house."  "As  to  whether  the  statement 
that  the  wind  and  water  carried  this  house 
away  was  largely  a  guess  on  my  part;  will 
say  it  went  away,  and  it  had  plenty  of  wind 
and  water  both.  Yea;  it  went  away  when  the 
wind  was  at  its  highest."  "If  it  hadn't  been 
any  water  on  the  island,  I  think  the  house 
would  have  stood  the  wind,  because  other 
houses  stood  in  lots  of  places  where  it  was 
high  and  dry;  old  houses,  older  than  it  is; 
houses  20  years  old." 

The  mere  opinion  of  this  sole  eyewitness, 
given  by  htm  both  ways,  as  to  whether  it  was 
the  wind  or  the,  water  that  caused  the  de- 
struction of  the  bouse  sinks  into  unimpor- 
tance as  against  the  overwhelming  weight  of 
tba  array  of  facts  he  states,  showing  that  it 
was  the  combined  effect  of  both  elements. 
Indeed,  these  facts  demonstrate  that  his 
seemingly  paradoxical  oiHnion  was  really  cor- 
rect; and  this  court,  after  the  most  pains- 
taklag  examination  of  the  entire  testimony, 
Ls  compelled  to  agree  with  him,  and  to  hold 
that,  under  the  policy  as  we  have  construed 
it,  reasonable  minds  could  have  reached  no 
other  conclusion. 

From  these  conclusions,  It  necessarily  fol- 


lows that  the  Judgment  of  the  trial  oonrt 
must  be  reversed,  and  Judgment  here  ren- 
dered tor  idalntiff  In  error;  and  it  Is  bo 
ordered.  Ballway  Co.  t.  Rowell,  45  8.  W. 
763;  Railway  Co.  t.  Holland,  27  Tex.  (»v. 
App.  387,  <t6  S.  W.  68;  Railway  C!o.  v.  Lee, 
82  Tex.  Civ.  App.  23,  74  8.  W.  345:  Cart;- 
wrlght  V.  Oanode,  106  Tex.  502, 171  8.  W.  696; 
Flynn  v.  Radford  Co.,  174  S.  W.  902;  Gonz- 
ales 7.  Adoue,  66  S.  W.  643-548;  Cboate  v. 
RaUway  Co.,  90  Tex.  82,  36  S.  W.  247,  37  S. 
W.  319;  Lumber  Co.  v.  Railway  Co..  164  S. 
W.  402 ;  B.  Ass'n  ▼.  Wi^shobl.  155  8.  W.  644, 
bottom  of  page  647;  RaUway  Co.  t.  Moses, 
144  S.  W.  1037;  Flores  v.  Railway  Co.,  24 
Tex.  Civ.  App.  328,  66  S.  W.  709. 

The  case  has  been  admirably  briefed  and 
presented  upon  both  sides,  and  expression  of 
appreciation  Is  here  made  to  oounsd. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

The  motion  for  reheating  in  this  case  was 
held  up  to  await  a  construction  by  the  Su- 
preme Court  in  a  companion  case  of  the  in- 
surance contract  sued  upon.  That  court  has 
since  delivered  its  opinion,  sustaining  this 
court's  original  holding  that  the  policy  here 
evidenced  an  insurance  against  wind  alone, 
and  not  against  loss  occasioned  partly  by 
wind  and  parUy  by  high  water.  Coyle  ▼. 
Palatine  Insurance  Co.,  222  S.  W.  973.  If, 
therefore,  under  the  facts  appearing,  the  loss 
sustained  by  the  appellee  was  to  any  extent 
due  to  the  water,  the  insurance  company  was 
not  liable.  This  issue,  despite  the  trial 
court's  finding  to  the  contrary,  was  likewise 
formerly  determined  in  this  court  adversely 
to  the  appellee,  and  the  Judgment  in  his 
favor  was  reversed  and  rendered. 

The  statement  of  facts  has  been  again 
carefully  examined,  and  we  are  still  unable 
to  arrive  at  any  other  conclusion  than  that 
— ^irrespectively  of  the  burden  of  proof, 
which,  under  the  Supreme  Court's  opinion 
In  ^e  Coyle  Case,  was  upon  appellee — the 
water  was  plainly  shown  to  have  been  a 
concurring  or  contributing  cause  of  the  de- 
struction of  the  house.  In  deference  to  the 
appellee's  earnest  contention  upon  r^earing, 
although  not  couched  in  as  considerate  lan- 
guage as  is  usual  with  his  able  counsel,  we 
now  set  out  much  ot  the  testimony  which  be- 
fore was  only  briefly  digested.  What  are 
thought  to  be  practically  all  the  material 
portions  of  the  eyewitness  Jernigan's  long 
stat^nent  are  as  follows: 

"I  know  Steve  Petrovicb  well,  lived  next  door 
to  him.  He  lived  on  the  west  side  of  me  on  the 
same  block,  adjoiniDg  lots.  I  lived  on  K,  and 
that  street  extends  cast  and  west.  I  lived  on 
the  north  side  of  K,  facing  south.  My  house 
faced  south.  Going  oat  from  town  on  K,  yon 
would  come  to  my  house  first,  before  that  of 
Mr.  Petrovicb.  I  was  at  home  all  day  of  Au- 
gust 16,  1916.  It  was  raining  in  the  morning. 


Digitized  by  VjOOQ  IC 


Tex.) 


PALATINE  INS.  CO.  v.  PETROVICH 

(236  S.W.) 


933 


On  the  night  of  the  storm  I  was  in  Frederick's 
house.  By  Frederick  I  mean  PetroTich.  I 
lived  as  a  neighbor  to  him  abont  82  months. 
•  •  •  The  first  I  heard  of  an  approaching 
storm  was  Monday,  August  16th ;  Monday  morn- 
ing. I  heard  thert  was  a  storm  approaching. 
I  nerer  paid  any  attention  to  the  news.  I 
did  not  go  down  to  work  that  morning,  be- 
cause it  was  raining.  As  to  the  storm,  I 
didn't  pay  any  attention  to  it  at  aD.  My 
family  stayed  with  me  until  about  11  o'clock. 
Then  they  came  up  town,  and  went,  I  believe, 
to  the-  schoolho.nse,  to  the  West  Broadway 
schoolhouse.  I  remained  there.  Between  11 
a.  m.  and  4  o'clock  that  afternoon,  I  spent  the 
time  at  home.  1  stayed  at  home  until  I  sup- 
pose abont  half  past  6  or  7  o'clock.  I  never 
noticed  the  time,  but  I  suppose  until  then.  I 
then  went  over  to  Steve's  house.  As  to  the 
condition  out  there  at  that  time,  the  water 
was  pouring  through  there  fast  and  it  washed 
away  my  house.  Steve's  .house  where  I  went, 
that  is  the  house  next  door  to  me;  that  Is, 
Steve  Petrovich's.  The  water  was  up  about 
waist  deep  when  I  went  over  to  his  house.  I 
thought  maybe  Us  house  was  stronger  than 
mine.  I  thought  that,  because  it  was  squarer 
and  8  little  larger  than  mine.  His  house 
was  built.  I  heard  him  say,  about  9  or  10 
months  before  mine  was.  The  water  was 
about  waist  deep  when  I  went  over  there.  I 
do  not  remember  just  the  time  the  water  began 
to  pour  in  fast.  I  imagine  about  4  or  6  o'clock 
when  the  water  first  began  to  come  in,  but  I 
am  not  sure.  That  is  my  best  recollectibn.  It 
came  from  tie  northeast,  but  the  water  poured 
in  from  the  bay,  from  the  north,'  and  the  wind 
seemed  t(?  be  from  the  northeast.  The  water 
was  coming  from  the  direction  of  the  bay; 
that  is,  from  the  north.  The  wind  at  that  time 
seemed  to  me  like  was  from  the  northeast. 
I  don't  know  where  it  first  developed  from;  in 
fact,  never  paid  much  attention  to  the  wind 
until  the  water  began  to  pour  in,  and  then  I 
seen  what  we  was  up  against.  When  I  went 
over  to  Petrovich's  house.  I  went  to  bed  and 
went  to  sleep.  I  got  into  the  window;  raised 
the  window.  I  went  into  the  southeast  room 
and  went  to  bed.  That  was  one  of  the  front 
rooms,  fronted  on  the  gallery. 

"As  to  whether  I  went  around  the  house  and 
saw  about  the  doors,  weO,  I  went  in  and  looked 
out  the  kitchen  window  several  times,  to  see 
if  my  house  was  still  standing.  I  did  not  close 
all  the  doors.  The  south  door  I  left  open, 
after  I  seen  the  water  was  coming  in,  filling 
np  so  fast  I  left  the  south  door  open,  because 
the  wind  was  coming  in  at  the  north  door, 
and  if  I  left  that  door  open  there  would  have 
been  too  much  wind  in  the  house.  I  left  the 
south  door  open.  I  left  that  door  open,  so 
the  water  could  go  in  through  the  house  and 
not  float  the  house  off.  I  thought  maybe  that 
would  help  some.  I  always  heard  of  people 
ratting  holes  in  the  floor  to  keep  the  house 
from  floating  off;  so  I  left  the  door  open, 
to  see  if  that  would  help.  I  don't  know  how 
long  I  stayed  in  bed.  I  went  to  sleep.  I 
waked  up,  was  waked  up  by  the  two  cows  in 
the  basement  bellowing  and  bumping  their 
horns  against  the  floor,  and  I  jumped  up  then 
and  ran  to  the  window  to  look  out,  and  ran 
all  around,  looking  out  of  the  windows,  and  I 
seen  the  bouses  across  the  street  had  floated 


off  abont  300  yards.  *rhose  were  the  houses 
directly  across  the  street,  facing  this  house, 
facing  the  north.  I  don't  know  what  time  it 
was  the  first  time  I  noticed  it.  I  cannot  fix 
approximately  the  time  I  gqt  out  of  bed.  The 
first  time  I  got  np  and  noticed  the  storm,  I 
don't  remember  what  time  it  was.  I  looked 
at  the  clock,  but  the  clod^  was  not  mnning. 
I  suppose  they  had  let  it  run  down.  It  was 
an  old  dock  and  it  was  not  running.  Water 
came  up  into  the  house,  but  I  don't  know  how 
long  it  was  after  that,  I  went  back  to  the  bed 
again  after  the  water  had  come  in,  and  I  laid 
down  and  I  believe  took  a  little  nap  again. 
When  I  waked  up  the  second  time,  the  water 
was  coming  in  at  the  door,  the  south  door,  and 
coming  into  the  room,  and  all  over  the  floors. 
I  got  up  again,  water  was  ankle  deep,  looked 
out  of  the  window,  saw  my  house  still  stand- 
ing, watched  my  house  more  than  anything 
else:  it  was  still  standing.  I  Ad  not  know  just 
what  time  it  was;  the  clock  was  not  running 
and  I  did  not  have  a  watch.  During  the  time  I 
was  in  the  house  there,  I  observed  the  houses 
across  the  street.  1  observed  them  abont  three 
times,  different  times,  I  believe.  I  looked  out 
to  see  if  they  were  still  standing.  I  noticed 
they  were  floating  away  across  the  beach,  near- 
ly out  of  sight. 

"As  to  what  I  was  doing  in  the  house  during 
this  time,  will  say  I  went  to  bed  and  went  to 
sleep.  I  was  waked  by  the  cows  bumping  their 
horns  against  the  floor  and  beams,  and  I  looked 
all  around,  looked  at  all  of  the  houses,  looked 
at  everything,  and  went  back  to  bed,  and 
taken  another  little  nap.  The  water  had  not 
begun  to  come  into  the  house  at  that  time — 
just  high  enough  that  the  cattle  swimming  in 
the  b>isement  were  bumping  their  horns — 
and  I  went  to  sleep  and  had  another  nap,  and 
there  was  no  bumping  then,  and  the  water 
was  beginning  to  come  in  the  south  door.  I 
got  up,  took  another  look  around,  and  I  went 
back  to  bed  again;  fixed  myself  down  and  said 
I  just  as  well  take  another  sleep.  I  did  not 
undress.  I  had  on  my  pants  and  shirt  was  all; 
had  my  shoes  off.  I  laid  down  lengthwise  of 
tne  bed.  The  next  time  I  waked  up  the  water 
was  coming  in  the  house  strong;  it  was  coming 
in  the  second  time  I  waked  up,  and  the  next 
time  it  was  coming  up  pretty  dose  to  the  bed, 
and  I  got  up  and  got  an  old  chest  that  was 
floating  around  in  the  room,  and  T  got  that  and 
set  that  up  in  the  bed  and  sat  down,  and 
directly  the  water  began  coming  in  the  bed.  I 
got  that  chest,  because  I  seen  the  water  was 
going  to  come  up  in  the  bed  where  I  was  at, 
and  I  wanted  to  stay  np  out  of  the  water  and 
make  it  dry— see.  The  chest  was  used  for 
clothing;  her  clothing,  or  the  children's  cloth- 
ing, I  suppose.  When  I  had  put'  that  chest 
across  the  bed,  1  set  down  on  it.  Stayed  there 
I  suppose  about  10  minutes,  and  the  water  be- 
gan to  fioat  the  chest,  and  I  couldn't  stay 
on  it.  It  was  going  out  from  under  me,  and 
then  I  couldn't  stay  up  out  of  the  water,  ana 
then  all. at  once  I  felt  the  house  begin  to  trerii- 
ble,  and  I  either  swam  or  waded  to  the  front 
door,  and  unlocked  the  transom,  and  brought 
it  up,  and  caught  hold  of  it,  helped  myself 
out  of  the  water,  and  then  I  thought  the  wind 
was  changed  to  the  front;  the  window  was  np 
just  a  little,  and  I  could  feel  the  wind  coming 
up  swift,  and  the  wind  was  whistling  like  ev* 
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erythlng,  and  I  heard  the  house  crash,  like 
lightning  hit  it  or  something.  Before  that,  at 
the  time  I  went  over  to  the  transom,,!  believe 
the  water  most  have  been  about  waist  deep  in 
the  house.  I  aidn't  pay  much  attention,  and 
I  don't  remember*  just  how,  whether  I  swam 
or  waded  to  the  transom.  In  feet,  I  would 
say  at  the  very  least  4%  feet  of  water  about 
the  floor  in  the  house,  when  the  chest  wouldn't 
stay  on  the  bed  any  more,  for  the  water 
coming  up  around  it,  and  I  made  for  the  tran- 
som. 

"As  to  whether  or  not,  at  or  prior  to  the 
time  I  went  over  to  the  transom,  as  I  have 
testified,  the  house  had  given  any  motion,  will 
say  the  house  was  beginning  to  give  a  little 
then,  trembling  like,  after  I  got  hold  of  the 
transom.  After  I  got  to  the  transom  was 
the  first  time,  and  I  noticed  the  house  rocked, 
and  then  it  began  to  rock  like  a  ship  in  a 
storm,  or  like  a  cradle  almost  At  that  time 
I  was  banging  on  the  transom,  then,  in  the 
door.  I  was  hanging  there  with  one  hand; 
sometimes  had  both,  and  sometimes  turned  one 
of  them  loose;  and  the  water  was  coming  up 
to  my  chest  then.  By  that  time  it  must  have 
been  6%  feet  in  the  house,  for  a  door  is  gen- 
erally 6  feet,  and  I  was  hanging  above  the 
door,  and  the  transom  was  just  above  the 
door,  small  transom.  It  was  before  that  time 
that  I  noticed  the  house  across  the  street.  I 
never  saw  any  house  after  I  went  to  the 
transom;  the  wind  bad  changed  then.  As 
to  how  long  before  this  it  was  before  the  wind 
changed,  wHl  say  that  I  had  taken  a  nap  in 
between  them  times,  and  I  don't  know  just 
how  long.  Tea;  I  saw  the  houses  across  the 
street  as  they  began  to  move.  I  saw  them 
after  they  had  drifted  away.  The  first  time  I 
looked  out,  I  don't  know  for  sure  that  they 
had  drifted  any  then;  but  the  second  time  they 
had  drifted  off  west,  and  the  third  time  they 
had  drifted  about  300  yards.  The.  first  time 
that  I  observed  that  they  had  drifted  any,  they 
were  then  about  300  yards  towards  the  beach 
from  their  old  foundations— that  is,  south. 
"They  were  all  pretty  much  the  same  distance 
that  they  were,  and  didn't  seem  to  be  turned 
up,  just  barely  enough  water  to  float  them,  just 
enough  wind  to  drive  them  along  gradually, 
slowly.  I  saw  four  or  five  of  them,  they  all 
drifted,  but  the  storehouse.  I  could  see  four 
or  five  idainly.  The  storehouse  stood  as  long 
as  I  was  there.  Had  a  lot  of  groceries  in  it 
I  suppose  held  it  to  its  position.  It  went,  but 
as  long  as  I  stayed  it  was  there.  Hy  house, 
Steve's  house,  and  Mike's  house  stayed.  The 
sea  wall  goes  I  believe  to  Fifty-I'irst  street. 
Mine  and  Steve  Petrovich's  house  were  beyond 
the  sea  wall,  further  out  than  the  sea  wall 
extends.    •    •    • 

"When  I  first  noticed  the  water  coming  In 
from  the  bay,  it  came  in  like  a  current,  almost 
like  a  stream  of  water,  like  you  have  seen 
currents.  That  was  about  when  I  first  noticed 
it  coming  over  the  shell  road  from  the  bay, 
coming  swift,  coming  in  on,  and  just  kept 
filling  it  up.  The  waves  were  not  very  high 
until  the  wind  changed;  never  was  very  high. 
As  soon  as  the  wind  changed  from  the  north- 
east, it  just  poured  in  on  us  like  a  stream; 
the  water  just  poured  in  like  a  stream,  not 
such  high  waves.  After  I  went  in  the  house 
and  shut  up  the  north  doors,  I  didn't  notice 


the  waves.  If  there  were  any  high  waves,  I 
didn't  notice  them.  I  had  never  been  through 
a  storm  in  Galveston  prior  to  that.  *  *  *  I 
don't  know  how  long  it  was  I  stayed  at  the 
door  over  the  transom;  just  fr6m  a  guess,  I 
must  have  been  there  10  oj^  15  minutes.  I  jnat 
hung  there  until  the  wind  crashed  the  end  of 
the  house  in  with  me;  it  went  down  with  me, 
and  went  to  pieces.  The  south  wall  of  the 
house  parted  from  the  corner,  along  the  east 
wiUl  of  the  house;  parted  from  the  comer 
towards  my  house,  and  washed  out.  That  was 
an  awful  current  between  my  honse  and  his, 
and  that  wall  washed  out  altogether.  I  hung 
there  a  minute  or  two  after  that  wall  went  to 
pieces,  with  the  water  then  right  up  to  about 
my  neck  about  that  time,  and  then  another  puff 
of  wind  and  the  end  of  it  went  to  pieces; 
all  of  it  then  went  to  pieces,  I  suppose,  and 
knocked  me  plumb  to  the  ground,  and  I  hit 
the  ground  hard,  and  I  got  up  and  took  a 
couple  of  ateps  in  the  water  to  keep  from 
coming  up.  I  was  afraid  I  would  come  up 
underneath  the  house  and  drown,  and  when 
I  came  up  there  was  no  house.  I  came  up 
clear  of  the  house  and  I  swam  off.  Yes;  there 
was  a  current  between  my  house  and  Steve's. 
The  distance  between  the  two  houses  was  be- 
tween 8  and  4  feet  •  •  •  When  I  first 
came  up,  I  saw  nothing  but  water.  I  kept 
swimming,  to  try  to  keep  from  drowning.  _  I  did 
not  observe  Petrovich's  house  then.  I  did  not 
see  anything  of  it  after  I  came  up.  I  don't 
suppose  it  was  there.  I  didn't  see  anything, 
only  water.  I  didn't  see  my  own  honse.  Aft- 
er I  came  up,  I  didn't  see  any  more  houses. 
Did  not  see  my  own  house  after  I  was  thrown 
out  After  the  honse  went  to  pieces  with 
me,  I  didn't  see  anything  more.  The  storm 
was  so  terrible  then  you  couldn't  see  anything, 
and  the  wind  was  blowing.  That  was  when 
the  wind  changed,  you  know,  when  blowing 
about  120  miles  an  hour;  that  is  the  weather 
man's  report. 

"The  last  time  I  saw  my  house,  before  the 
house  went  to  pieces,  must  have  b^en  an  hour 
or  more.  I  laid  down  after  the  water  began 
coming  over  the  floor  and  took  another  nap. 
The  last  time  I  saw  my  house  it  was  turned 
around  like,  kinder  sizzled  around.  That  was 
sometime  before  I  waa  out  in  the  water. 
•  •  •  There  was  four  of  the  houses  in  the 
neighborhood  standing  up  to  the  time  that  I 
told  you;  some  few  minutes  or  half  hour,  or 
maybe  an  hour,  I  don't  know  which  it  was,  be- 
fore the  honse  finally  broke  to  pieces  with  me. 
Those  four  were  Mike  Lncase's  house,  mine, 
Petrovich's,  and  Dorsey's  store.  I  sup- 
pose they  remained  standing.  Th^  were 
standing  the  last  time  I  seen  them.  I  suppose 
they  stayed  until  this  wind  changed  and  the 
waves  came  over  them.  I  don't  know  whether 
they  weathered  the  storm.  They  were  gone 
after  the  storm  was  over.  I  don't  know  just 
when  they  went  They  might  have  went  the 
same  time  his  did,  or  a  little  afterwards.  I 
believe,  though,  my  house  stood  a  few  minutes 
after  his  did ;  a  little  longer  than  the  one  I  was 
in.  Xes;  I  believe  mine  did.  When  I  was 
hanging  like  I  told  you,  my  house  was  turn- 
ing around,  sort  of  sizzling  around,  but  it  was 
upright  in  its  place.  When  I  came  up,  I  swam 
to  keep  from  drowning.  I  had  to  swim  in 
the  direction  from  the  wind;  couldn't  get  any 
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breath  towards  the  wind  at  all.  There  were 
not  any  waves  at  that  time.  I  Temember  the 
water  was  calm  for  a  few  minutes,  and  then 
the  waves  began  to  come  from  towards  the 
Gnlf  aide.  It  most  have  been  four  or  five  min- 
ates  when  they  did  begin  to  come  from  that 
direction,  because  when  I  got  hold  of  some- 
thing— I  was  about  drowned,  and  I  finally 
got  hold  of  an  old  wreckage  of  some  kind.  I 
got  on  that,  and  the  waves  would  knock  me 
off,  and  keep  going  higher,  and  knocking  me 
off  strong;  that  is,  hitting  the  old  wreckage 
stronger  and  stronger,  and  finally  knocked  the 
old  wreckage  all  to  pieces.  That  was  after 
Petrovich's  house  was  gone  all  to  pieces^  The 
water  got  higher  thai»— well,  really,  I  have 
never  been  at  sea;  but  I  have  seen  waves  in 
the  Gulf  durtng  a.  storm  blowing,  and  waves 
here  in  the  bay,  and  from  what  I  Judge  just 
like  waves  in  the  sea  came  rolling  clean  over, 
even  dean  over  the  box  car*  out  there,  hitting 
the  box  cars,  and  looked  to  tne  Hke  tiie  door 
next  to  the  north  had  blowed  in.  I  floated 
over  IJiere,  first  on  one  and  then  another;  got 
knocked  off  by  a  piece  of  wreckage;  got  on  an- 
other, or  swam  ontil  something  else  came 
along,  and  got  hold  of  it,  and  drifted  clear  up 
to  the  west  railroad  yards.  •  •  •  During 
the  time  I  was  going  over  there,  looked  like 
the  waves  were  coming  5  or  6  feet  high. 
*    •    • 

"I  have  stated  that  I  opened  the  south  door 
for  the  purpose  of  letting  the  water  in  to  keep 
the  house  from  floating.  The  water  had  come 
into  the  house  prior  to  the  time  the  wind 
changed  to  the  south.  The  water  was  I  believe 
up  to  the  bed  before  the  wind  changed.  Aft?r 
the  wind  changed,  the  house  never  lasted.  I 
don't  think  it  was  over  four  or  five  minutas, 
and  that  was  when  I  was  hanging  there  over 
the  door.  After  I  got  the  chest  and  put  it  on 
the  bed,  I  did  not  at  any  time  go  into  any  of 
the  other  rooms  of  th^  house.  It  wasn't  but 
a  very  few  minutes  then  before  the  water 
came  up,  and  I  got  to  the  transom;  wasn't  long. 
I  would  say  20  minutes  maybe.  I  didn't  know 
how  long  it  was,  but  for  a  guess.  In  my 
opinion,  from  my  observation  and  the  condi- 
tions as  I  saw  them  there  then,  this  house  of 
Steve  Petrovieh's  would  have  stood,  but  for 
the  water. '  If  there  had  not  been  any  water 
there,  I  believe  the  house  would  have  stood 
—no  water  at  all,  the  bouse  would  have  stood. 
You  might  say  it  was  a  new  house  and  strong. 
■  r  know  it  was  built  about  2%  years  ago.  I 
don't  know  just  the  way  it  was  built,  but  every- 
thing seemed  to  be  new  and  all  right,  and  the 
property  had  not  been  filled  in  but  3  or.  4 
years,  to  the  best  of  my  knowledge.  I  would- 
n't know  how  long,  bat  just  3  or  4  years  ago 
that  property  was  filled  in.  I  don't  know  for 
sure  whether,  at  the  time  I  went  over  to  the 
transom,  the  house  was  still  on  its  foundation, 
but  I  believe  it  was.  It  began  to  tremble,  but 
I  don't  hardly  think  it  left  its  foundation,  be- 
cause my  house,  the  last  time  I  looked  at  it 
before  the  storm  became  so  bad,  I  could  see 
my  house  right  by  it,  you  know,  and  my 
honte  was  right  by  it,  like  it  was,  unless  they 
both  drifted,  which  I  don't  think  was  probable. 
I  tUnk  probably  they  were  in  the  same 
place.  *  *  *  The  basement  had  been  filled 
in  with  sand,  and  he  had  a  baseboard  on  the 
outside  of  his  wall— that  is,  along  the  line  of  his 


lot  and  his  baseboard  of  Us  hotise,  basement 
board  came  down  plumb  to  the  ground,  and  I 
don't  know  whether  those  posts  went  down 
in  the  ground,  or  set  on  top  of  the  ground. 
I  don't  know.  "*  *  *  I  first  began  to  notice 
the  rocking  sensation  which  I  have  described  a 
few  minutes  before  the  house  went  to  pieces; 
that  is,  the  trembling.  The  rocking  was  after 
I  got  to  the  transom,  and  that  was  a  very  few 
minntes  before  it  went  to  pieces.  I  don't 
know  whether  the  house  was  on  its  foundation 
at  the  time  I  felt  the  rocking.  I  don't  hardly 
think  it  was  at  the  time  it  was  rocking,  be- 
cause the  water  came  up  way  past  my  waist. 
*    •    •      . 

"When  I  went  down  In  the  water,  as  I  have 
described,  I  believe  the  depth  of  the  water  on 
the  outside  from  the  ground  was  12  feet,  more 
or  lesa.  I  never  measured  it,  you  know.  I 
don't  know  exactly.  I  believe  that  is  the  near- 
est estimate  I  can  make  of  it;  that  it  waa 
12  feet.  After  the  storm,  and  after  my  ex- 
perience that  night,  I  later  went  back  out  to 
the  site  of  mine  and  Petrovieh's  houses  several 
times.'  As  to  conditions  as  I  found  them  there 
then,  will  say  that  makes  me  think  of  a  house  . 
that  was  standing  there  I  had  forgot  all  about. 
It  was  just  built  a  few  days  before  the  storm 
on  the  west  side  of  Steve's  house.  I  had  for- 
gotten that  house;  it  was  built  while  I  was  at 
work.  It  was  there,  where  that  house  stood, 
that  was  Mr.  Edmundson's  house;  it  was  not 
'  standing  after  the  storm,  but  the  ground  washed 
away  where  it  stood,  4  or  5  feet  deep,  I  suppose, 
a  big  pond  of  water  there.  That  was  adjoin- 
ing Petrovieh's  lot.  There  wasn't  anything  to 
see  there;  everything  swept  away  around  my 
house  and  around  where  I  lived.  Well,  I  don't 
know  whether  yon  would  call  It  the  effect  of 
the  waves,  or  what  it  is;  everything  was  gone. 
There  was  not  any  house  that  remainsd  stand- 
ing within  200  or  300  yards  of  our  honse. 

"As  to  whether  I  know  what  became  of  Petro- 
vieh's house,  will  say,  I  seen  part  of  it  lying 
over  here,  and  mine,  too,  on  an  old  cotton  plat- 
form, on  the  bay  shore,  I  could  just  see  the 
slate-colored  weather  boarding  right  next  to 
my  house,  and  some  of  the  roof  and  what  looked 
like  one  of  his  old  chairs,  and  what  looked  like 
a  piece  of  the  old  chest  I  was  sitting  on  and 
the  whole  end  of  my  house;  natural,  just  like 
it  stood,  not  turned  up  at  all.  All  the  end 
floated  off  together,  and  the  north  end  of  the 
house,  that  was  the  south  end,  stayed  all  to- 
gether, the  north  end  was  pretty  much  together, 
over  on  an  old  cotton  platform.  I  don't  know 
how  far  that  is  from  where  Fetrovich  and  I 
lived.  There  is  no  street  mnning  across  to 
judge  from.  I  can  give  a  guess.  I  guess  H 
was  about  a  mile.  Where  they  are  now  is  200 
or  800  yards  from  the  bay.  That  is  almost 
north,  a  little  west  of  north,  from  mine  and 
Petrovieh's  house.    »    •    • 

"As  to  whether  there  was  anything  being^ 
blown  by  the  wind  prior  to  the  destruction  of'^ 
Petrovieh's  house,  such  as  signs  and  other  de- 
bris, I  didn't  see  any  dSbris;  not  anything  that 
way.  I  Icnow  none  of  the  doors  were  blown 
open,  nor  window  lights  blown  out  I  say  that 
I  noticed  nothing  blown  about  until  the  destruc- 
tion of  that  house.  I  judge  from  the  weather 
man's  report  that  the  wind  blew  from  the  east 
or  northeast  like  nntU  1:80  or  2  o'clock;  don't 
know  what  time.    Then  it  changed  to  the  south. 
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The  hardest  wind  came  from  the  south.  The 
other  wind  didn't  amount  to  much.  It  was 
shortly  after  the  change  that  was  had  our 
hardest  wind,  and  that  is  the  time  Petroridi's 
house  went  down;  the  tiiue  the  crash  came 
was  a  few  minutes  after  the  wind  changed.  I 
think  that  was  the  hardest  part  of  the  wind, 
when  his  house  went  down.  I  have  heard  since 
that  tbe  Weather  Bureau  said  that  the  highest 
Telocity  was  120  miles  an  hour,  and  I  believe  it 
blowed  it,  too,  and  a  little  bit  better.  •  •  • 
As  to  whether  the  foundation  went  with  the 
house,  will  say  there  is  none  of  it  left  there, 
everything  was  cleared  away.  There  was  no 
foundation  there.  Tbe  foundation  must  have 
went  down  with  the  house.  I  hardly  think  that, 
if  the  house  had  gone  off  the  foundation  prior 
to  the  time  it  went  down,  that  it  wonld  have 
fallen  several  feet,  as  the  water  was  coming 
\jf  around  the  house  in  a  position  that  would 
hold  the  house  from  falling.  I  don't  think  there 
would  have  been  much  of  a  fall.  *  *  *  As  to 
whether  the  house  had  floated  any  before  it 
went  down  in  tbe  crash,  will  say  that  I  don't 
know  whether  it  was  on  tbe  block  at  this  time 
or  not.  I  don't  know  for  sure  whether  it  was 
on  the  blocks  or  not.  Probably  it  were,  bat 
I  don't  know,  and  probably  it  was  not.  I  felt 
the  house  roddng  after  I  got  to  tbe  transom. 
The  house  was  not  listed  at  all,  sitting  straight 
up  until  it  went  down;  standing  straight  vtp 
as  near  as  I  could  teU.  The  east  yrtJl,  be- 
tween my  house  and  Steve's,  was  the  one  that 
went  away  when  this  wind  changed  and  it  got 
to  this  high  velocity.  Then  immediately  follow- 
ing that  the  rest  of  tbe  house  went  down,  and  I 
found  myself  in  the  water.    •    •    • 

"As  to  whether  there  were  any  very  high 
waves  before  the  wind  changed,  will  say,  when 
it  was  light,  I  never  noticed  very  high  waves 
before  the  wind  changed;  but  water  was  com- 
ing in  from  towards  the  bay.  There  was  a  cur- 
rent coming  in.  I  don't  think  there  were  any 
waves  to  amount  to  anything.  I  had  the  north 
door  shut  to  keep  the  wind  out,  and  I  never 
noticed  whetiier  tbe  waves  ran  high  before  the 
wind  changed  or  not;  but  I  don't  think  they 
were  high  before  the  wind  changed.  I  stated 
that  for  a  few  minutes  immediately  following 
the  change  in  the  wind  tbe  water  got  calm.  I 
suppose  that  it  was  during  that  period  that  the 
house  went  down.  I  don't  know  whether  the 
waves  was  high  while  the  house  was  going 
down  or  not;  but  they  was  not  high  while  1 
was  in  the  water  there  for  a  few  minutes. 
*  *'  *  As  to  whether  the  statement  that  the 
wind  and  water  carried  this  house  away  was 
largely  goesa  on  my  part,  will  say  it  went  away 
and  it  had  plenty  at  wind  and  water  both.  Yes; 
it  went  away  when  the  wind  was  at  its  highest. 

"Q.  It  would  be  a  guess  on  your  part,  then, 
to  say  what  carried  it  way,  wouldn't  it?  A. 
Well,  the  water,  of  course,  the  wreckage,  of 
course,  drifted  away  with  the  water. 

"Q.  But  yon  would  naturally  say,  would  yon 
not,  that  it  went  down  with  the  wind,  because  it 
was  at  its  highest  point?  The  highest  point  of 
the  wind?  A.  Yes;  that  is  my  honest  opinion, 
that  it  was  tbe  wind. 

"Q.  Water  could  not  wash  the  wall  off  the 
bouse,  could  it,  or  cause  that  house  to  crash 
down  as  you  have  stated  it  did?  A.  Not  alone; 
no.  I  don't  think  there  was  much  waves  be- 
fore that  change;  in  fact,  I  don't  think  much 
waves  at  alL     More  of  a  current  it  seemed. 


rush  of  water,  before  tbe  idnd  changed.  The 
current  was  awful  strong.  It  washed  our  fence 
away  before  it  got  near  as  high  as  the  fenc«. 
The  fence  was  knocked  down  by  the  current. 
*  *  *  I  stated  a  while  ago  that,  when  I  went 
across  to  the  transom,  the  water  was  about 
waist  deep,  and  just  before  the  house  went  to 
pieces  with  me  altogether  it  got  way  up  near 
here  (chest).  I  don't  know  how  long  I  hung 
by  the  transom.  I  will  say  between  .10  and  20 
minutes.  I  don't  know  how  long  it  was.  From 
the  time  I  went  over  to  the  transom  until  I 
was  thrown  out  in  the  water,  tbe  water  came 
on  up  ontil  away  long  here  (indicating  fai« 
neck),  and  I  began  to  think  I  would  drown  in 
tlie  house.  I  don't  know  whether  ita  dapth, 
between  those  times  had  increased  as  mu^  •• 
a  foot.  It  came  up,  though,  until  I  had  to  stand 
pretty  high  to  keep  my  bead  up,  as  high  as  I 
could.  •  •  •  You  know  I  answered  awhile 
ago— I  said.  If  it  had  not  been  $aj '  water  at 
all,  the  house  would  have  stood  on  account  at 
being  nearly  a  new  house,  strong  and  newly 
built,  and  if  it  hadn't  been  any  water  on  the 
island,  I  think  the  house  would  have  stood  the 
wind,  because  other  houses  stood  in  lots  of 
places  where  it  was  high  and  dry,  old  houses, 
older  than  it  is,  houses  20  years  old." 

The  record  falls  to  disclose  any  attack 
upon  this  witness  or  any  material  contradic- 
tion of  his  testimony.  Only  two  others,  Tus- 
sup  and  Jansen,  attempted  to  give  any  of 
the  conditions  prevailing  at  the  time,  and  nei- 
ther of  them  was  nearer  PetrovlCh's  house 
during  the  storm  than  26  blocks.  Our  original 
summary  of  the  main  facts  was  In  part  based 
upon  their  testimony;  indeed,  only  in  a  few 
noncontrolling  details  eould  there  be  said  to 
be  any  discrepancy  between  either  of  them 
and  Jernigan;  for  Instance,  Jansm  said  he 
thouKht  Petrovlch's  house  was  about  one 
block  Inside  the  seawall,  and  both  he  and 
Tussup  put  the  tide  In  that  vicinity  at  about 
12  feet;  Petrovich's  house  was  about  6  feet 
above  mean  low  tide,  and  the  water  surround- 
ed it  therefore  at  about  6  feet  in  depth. 
Both  further  said  the  wind  blew  harder  and 
stronger  than  It  did  In  1900,  and  did  damage 
to  buildings  In  Galveston,  one  of  them  esti- 
mating Its  velocity  at  about  115  to  120  miles 
per  hour.  Petrovlch  himself,  however,  placed 
the  groimd  where  his  house  stood  at  only 
abgut  4  feet  above  sea  leveL 

If  these  just  mentioned  could  be  said  to 
be,  there  are  no  other  substantial  differences 
between  these  witnesses  and  Jemlgan,  and 
they  fall  far  short  of  either  Impeaching  or 
undermining  his  recital.  He  was  present 
through  It  aU;  they  were  nearly  2  miles 
away. 

[3]  The  precise  question  under  considera- 
tion is  neither  whether  there  could  be  culled 
from  the  record  some  testimony  which  might 
support  the  trial  court's  finding  that  the  loss 
was  In  no  wise  due  to  the  high  water,  nor 
whether  that  finding  was  so  against  the 
weight  and  preponderance  of  the  evidence  as 
to  be  clearly  wrong,  but  whether,  considering 
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the  entire  body  of  eTldence  as  a  whole,  any 
other  conclusion  could  be  reasonably  drawn 
from  It  thnn  that  the  water  did  directly  or 
Indirectly  concur  with  the  wind  In  destroy- 
ing the  house. 

Under  a  finding  that  no  other  conclusion 
could  be  so  arrived  at,  this  court,  on  first 
submission,  by  a  full  bench,  decreed  a  rendi- 
tion of  the  judgment  enterad  below.  On  re- 
hearing the  majority  have  adhered  to  that 
concluaian,  one  member  dissenting.  So  long 
as  there  was  a  question  whether,  In  legal 
effect,  the  contract  bound  the  Ixusorance  com- 
pany for  a  loss  resulting  In  any  wise  from 
the  action  of  the  high  water,  we  were  nn- 
wiUlng  to  finally  determine  the  cause  against 
the  appellee,  but  with  that  Issue  settled  ad- 
versely to  him,  we  are  still  unable  on  thi? 
record  to  hold  otherwise  than  that  the  water 
was  undispntedly  shown  to  have  contributed 
to  his  loss.  There  is,  further,  under  the 
peculiar  condition  presented,  no  reascmable 
probability  that  the  evidence  would  be  dif- 
ferent upon  another  trlat 

Pursuant  to  these  conclusions,  the  motion 
for  rehearing  has  .  been  overruled,  with 
CHIEF  JUSTICE  PL£>ASANTS  dissenting. 

Overruled. 

PLESASANTS,  C.  J.  (dissenting).  I  am  un- 
able to  agree  with  the  majority  of  this  court 
in  the  conclusion  that  there  is  no  evidence  In 
the  record  to  support  the  finding  of  the  trial 
court  that  the  destruction  of  appellee's  house 
was  caused  alone  by  the  wind.  The  court 
below  found  that  the  house  was  "totally  de- 
molished, destroyed,  and  blown  away,  as  a 
direct  result  of  a  tornado,  windstorm,  and 
cyclone  of  terrific  violence,"  and  specifically 
found  that — 

"the  east  wall  of  the  boose  was  blown  out  at 
tb«  time  the  wind  reached  its  highest  velocity, 
and  immediately  after  this  wall  was  blown  out 
the  rest  of  the  bonse  went  to  pieces,  •  •  • 
and  that  the  loss  and  damage  was  not  dae  di- 
rectly or  indirectly  to  high  water  or  a  tidal 
wave." 

If  there  is  any  evidence  in  the  record  to 
support  these  findings,  this  court  is  not  au- 
thorized to  render  a  Judgment  contrary  there- 
to, it  matters  not  how  clearly  they  may  ap- 
pear to  us  to  be  against  the  weight  and  pre- 
ponderance of  the  evidence.  The  remarkable 
story  told  by  the  witness  Jornigan,  which  is 
set  oat  at  length  In  the  opinion  of  the  ma- 
jority, contains  contradictory  statements  as 
to  the  cause  of  the  desti-uction  of  appellee's 
house,  and  it  was  the  peculiar  province  of 
the  trial  court  to  determine  from  his  testimo- 
ny and  that  of  the  other  witnesses  In  the 
case  which  of  these  statements  was  true.  He 
gives  us  a  very  vivid  description  of  the  force 
and  fury  of  that  portion  of  the  storm  which 
he  observed  during  the  intervals  between  the 
various  naps  which  he  took  after  going  into 
the  house  and  before  be  was  washed  out  of 


his  bed  by  the  rising  waters,  and  his  state- 
ments of  the  circumstances  In  which  the 
house  went  down  are  clear  and  nncontradlc- 
tory.  After  stating  that  ttaero  were  no  bi$fii 
waves  before  the  house  went  down,  be  says: 

"I  don't  know  how  long  it  was  I  stayed  at 
the  door  over  the  transom;  jnst  from  a  guess, 
I  mnst  have  been  there  10  or  16  mlnntes.  I 
Just  hung  there  until  the  wind  crashed  the  end 
of  the  house  in  with  me;  it  went  down  with  me 
and  went  to  pieces.  The  south  wall  of  the 
house  parted  from  the  corner,  along  the  east 
wall  of  the  house:  parted  from  the  corner  to- 
wards my  house  and  washed  out." 

He  says  further: 

"The  hardest  wind  came  from  the  south.  The 
other  wind  didn't  amount  to  much.  It  was 
shortly  after  the  change  that  was  had  our 
hardest  wind,  and  that  is  the  time  Petrovicb's 
house  went  down;  the  time  the  crash  came 
was  a  few  minutes  after  the  wind  changed. 
I  think  that  was  the  hardest  part  of  the  wind 
when  his  house  went  down.  I  have  heard  since 
that  the  Weather  Borean  said  the  highest 
velocity  was  120  milea  an  hour,  and  I  b^eve 
it  hlowed  it,  too,  and  a  little  bit  better.  *  *  * 
As  to  whether  the  foundation  went  with  the 
house,  will  say,  there  is  none  of  it  left  there; 
everything  was  cleared  away,  there  was  no 
foundation  there.  The  foundation  must  have 
went  down  with  the  house.  I  hardly  think  that, 
if  the  house  bad  gone  off  the  foundation  prior 
to  the  time  it  went  down,  that  it  would  liave 
faUen  several  feet,  as  the  water  was  coming  up 
around  the  house  in  a  position  that  would  hold 
the  house  from  falling.  I  don't  think  there 
would  have  been  much  of  a  fall.  *  *  *  As  to 
whether  the  house  had  floated  any  before  it 
went  down  in  the  crash,  will  say  I  don't  know 
whether  it  was  on  the  blocks  at  this  time  or 
not.  I  don't  know  tot  sure  whether  H  was 
on  the  blocks  or  not.  Probably  it  were,  but 
I  don't  know,  and  probably  it  was  not  I  felt 
the  house  rocldng  after  I  got  to  the  transom. 
The  house  was  not  Usted  at  all,  sitting  straight 
up  until  it  went  down;  standing  straight  up  as 
near  as  T  cnuld  tell.  The  cast  wall,  between 
my  house  and  Steve'a.  was  the'  one  that  went 
away  when  this  wind  changed  and  it  got  to  this 
high  velocity.  Then  immediately  following  that 
the  rest  of  the  house  went  down  and  I  found 
myself  in  the  water." 

When  asked  on  cross-examination  to  again 
de6crlt>e  how  the  east  wall  of  the  bouse  went 
out,  he  answered: 

"Well,  just  a  crying  and  howling  wind,  and  if 
there  was  any  waves  I  could  not  see  it,- because 
I  was  protected  by  the  house,  and  I  did  not 
think  the  waves  got  high  yet;  anyway  ther  was 
not  when  I  was  in  the  water  (after  the  house 
went  down).  Just  a  puff  of  wind,  and  a  crash, 
and  the  wail  was  gone,  and  I  could  see  my 
bouse." 

Other  testimony  in  the  record  abundantly 
established  the  velocity  and  destructive  force 
of  the  wind  at  the  time  the  house  was  de- 
stroyed. The  preponderance  of  the  testimony 
showing  the  height  of  the  tide  during  the 
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storm,  the  elevation  of  the  grotmd  on  vhidi 
the  house  stood,  and  the  elevation  ot  the 
house  above  the  ground,  tuUy  Justified  the 
trial  court  In  rejecting  the  testimony  of  the 
witness  Jemlgan  in  regard  to  the  height  of 
the  water  in  and  around  the  house  at  the 
time  it  went  down,  and  shows  that  the  water 
could  not  liave  been  within  2  feet  of  the 
floor  of  the  honse. 

There  is  no  evidence  that  the  fonndatlon 
of  the  house  was  undermined.  If  such  had 
been  the  fact,  it  could  liave  been  easily  es- 
tablished by  the  condition  immediately  after 
the  storm  of  the  ground  on  which  the  house 
stood,  and  if  the  water  was  a  proximate 
cause  of  the  destruction  of  the  house,  it  must 
have  been  high  enough  to  have  washed  it 
off  Its  foundation.  If  the  trial  Judge  re- 
jected Jemigan's  statement  as  to  the  height 
of  the  water  in  and  around  the  house,  as 
he  had  a  perfect  right  to  do  under  the  tes- 
timony of  the  other  witnesses,  how  can  it 
be  said  that  reasonable  minds  cannot  differ 
in  the  conclusion  tliat  the  water  was  a  prox- 
imate cause  of  the  destruction  of  the  house? 
It  seems  to  me  that  both  of  the  opinions  of 
the  majority  of  the  court  filed  in  this  case 
ignore  the  rule,  which  is  fundamental  in  our 
Judicial  system,  that  where  there  is  evidence 
to  support  a  verdict  or  a  fact  finding  of  a 
trial  court,  an  appellate  court  has  no  au- 
thority to  render  a  amtrary  Judgment 

It  is  the  duty  of  an  appellate  court  to 
"cull"  from  the  record  all  of  the  evidence 
tending  to  support  the  finding  of  the  trial 
court,  and  if  the  record,  when  so  "culled," 
presents  evidence  sufficient  even  to  raise 
an  issue,  no  judgment  can  legally  be  rendered 
in  the  appellate  court  contrary  to  the  fact 
findings  of  the  lower  court.  I  think  the 
evidence  in  this  record  is  more  than  sufficient 
to  raise  an  Issue  as  to  the  cause  of  the  de- 
struction of  appellee's  house,  and  therefore 
I  cannot  assent  to  the  conclusion  of  the  ma- 
jority that  Judgment  should  be  here  rendered 
for  appellant 


LATHAM  ftt  al.  V.  KI8TLER.    (No.  9644.) 

(Court  of  CHvil  Appeals  of  Texas.    Fort  Worth. 

July  10,  1921.    Rehearing  Denied 

Not.  26,  1921.) 

I.  Frauds,  statata  of  «=>I08(4)  —  Consldora- 

tloa  need  not  ba  set  out  in  memorandum  of 

sale  of  land. 

A  memorandum  of  a  sale  of  an  interest  in 

real  estate  need  not  set  out  the  consideration 

in  order  to  be  enforced  by  the  purchaser,  under 

Vernon's  Sayles'  Ann.  CSv.  St.  1914,  art.  3965, 

providing  that  no  action  shall  be  brought  upon 

■an  agreement  for  the   sale  of  an  interest  in 

land  unless  it  ia  in  writing  and  signed  by  the 

party  to  be  charged. 


2.  Frauds,  statnte  of  «s>l06(2)— Memorandttm 
must  be  deflnlte  and  certain  as  to  be  enforoe- 
able  withont  resort  to  parol  testimony. ' 

The  memorandum  required  by  the  Vernon's 
Sayles'  Ann.  Civ.  St  1914.  art  39«6,  relat- 
ing to  the  sale  of  lands,  should  be  so  reason- 
ably definite  and  certain  within  itself,  or  other 
writing  referred  to,  as  to  parties,  considera- 
tion, and  subject-matter,  that  specific  perform- 
ance can  be  enforced  without  a  resort  to  parol 
testimony. 

3.  Courts  «s>l07  —  Deolslont  eenstnied  wtth 
roferenoe  to  question  nndir  ooMldoratlan. 

A  decision  of  a  court  must  be  constmed 
with  reference  to  the  qnestion  then  under  con- 
sideration. 

4.  Evidence  ®=s>445( I)— Contracts  may  be  mod* 
Med  by  subsequent  oral  agreement. 

A  written  agreement  not  within  the  stat- 
ute of  frauds  may  be  modified  by  the  subsequent 
oral  agreement  of  the  parties,  and,  when  this 
is  done,  the  contract  consists,  as  a  whole,  of 
the  original  agreement  together  with  the  oral 
modification. 

5.  Mines  and  minerals  «=»74  —  Party  oannot 
waive  breaeh  and  then  stand  therenpaa. 

Where  a  written  agreement  was  entered 
into  for  the  sale  of  an  oil  and  gas  leaae,  where- 
in it  was  provided  that  purchasers  execute 
certain  notes  secured  by  deed  of  trust  on  other 
lands,  which  should  be  free  of  incumbrance,  and 
it  appeared  that  the  state  had  a  lien  on  the  lat- 
ter land  for  97%  «ent8  per  acre  due  on  the 
purchase  price  from  the  state,  and  that  it  would 
be  impossible  for  pnrchaser  to  procure  a  re- 
lease from  the  state  within  the  five-day  period 
allowed  them  to  consummate  the  trade,  and 
seller  was  informed  thereof  and  told  that 
plaintiffs  could  not  perform  by  reason  thereof, 
and  entered  into  a  parol  agreement  to  relieve 
the  purchaser  of  the  burden  of  procuring  a  re- 
lease of  that  lien,  and  they  agreed  to  proceed 
under  the  contract  as  so  modified  by  the  parol 
agreement  the  seller  must  be  held  to_  have 
waived  compliance  with  such  provision  in  the 
written  contract  and  cannot  set  up  such  breach 
in  an  action  by  the  purchaser  for  damages  for 
breach  of  contract  to  sell. 

Appeal  from  District  Court,  WichlU  Coun- 
ty ;  Edgar  Scurry,  Judge. 

Suit  by  W.  H.  Latham  and  others  against 
B.  U  Klstler  and  the  Producers'  &  Refiners* 
(>>rporation.  After  plaintiffs  dismissed  as 
to  the  corporate  defendant,  Judgment  was 
rendered  for  defendant  Klstler,  and  plain- 
tiffs appeal.   Reversed  and  rendered. 

Bullington,  Boone,  Humphrey  &  Hoffman, 
of  Wichita  Falls,  for  appellants. 

Weeks,  Morrow,  Francis  &  King,  of  Wldii- 
ta  Falls,  fttr  app^ee. 

DUNKLIN,  J.  W.  H.  Latham,  C.  W.  Culp, 
J.  P.  Barkley,  and  W.  R.  Meadows  instituted 
this  suit  against  B.  L.  Klstler  to  recov^  dam- 
ages for  the  breach  of  a  contract  in  writing 
made  by  Kistler  to  sell  the  plaintiffs  an  oil 
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and  gas  lease  on  ten  acres  «f  land  In  WIcblta 
county.  It  was  alleged  that  the  contract  was 
made  in  the  name  of  the  defendant  Eistler, 
who  owned  the  lease  which  he  contracted  to 
sell.  But,  in  an  altematlTO  plea,  it  was  al- 
leged that,  if  Klstler  did  not  bimseU  own 
the  lease  at  the  time,  the  legal  title  to  the 
same  was  In  him  as  trustee  for  the  nse  and 
benefit  of  the  Producers'  &  Refiners'  Corpora- 
tion, for  whose  benefit  he  acted  in  making  the 
lease,  and  upon  that  allegation  said  corpora- 
tion was  also  made  a  party  defendant  and 
damages  were  prayed  for  against  both  the 
defendants.  Plaintiffs  having  dismissed  tbelr 
suit  against  the  Producers'  &  Refiners'  Cor- 
poration, a  Judgmoit  was  rmdered  in  fa- 
vor of  the  defendant  Klstler,  and  plaintiffs 
have  prosecuted  this  appeal. 

The  contract  which  was  made  the  basis  of 
the  suit  was  as  follows: 

"The  State  of  Texas,  County  of  T^chita. 

"This  memorandom  of  agreement  entered 
this  day  by  and  between  O.  L.  Eistler,  acting 
by  and  through  bis  duly  authorized  agent,  B. 
P.  Klstler,  as  part  of  the  first  part,  and  W. 
H.  Latham,  O.  W.  Delp,  J.  P.  Barkley,  and  W. 
B.  Meadows,  as  parties  of  the  second  part,  wlt- 
nesseth: 

"First.  That  party  of  the  first  part  has  this 
day  agreed  to  sell  to  parties  of  the  second  part 
and  parties  of  the  second  part  have  this  day 
agreed  to  purchase  from  party  of  the  first  part 
the  oil  and  gas  lease  owned  by  him  on  the  fol- 
lowing described  premises,  situated  in  the  coun- 
ty of  Wichita  and  state  of  Texas,  to  wit:  The 
southwest  quarter  of  the  northeast  quarter  of 
block  No.  75,  Red  River  VaUey  lands,  snbdi- 
Tision  according  to  the  map  or  plat  of  said 
subdivision  recorded  in  the  deed  records  of 
Wichita  county,  Texas,  to  which  reference  is 
here  made;  said  tract  containing  ten  (10)  acres 
more  or  less. 

"Second.  The  consideration,  which  party  of 
the  first  part  agrees  to  accept  therefor  and 
which  parties  of  the  second  part  agree  to  pay 
therefor  is  the  sum  of  forty  thousand  ($40,000.- 
00)  dollars,  payable  as  follows:  Ten  thousand 
(^0,000.00)  dollars  cash  in  band  paid,  the  re- 
ceipt of  which  is  hereby  acknowledged;  and 
the  execution  and  delivery  to  the  party  of  the 
first  part  by  parties  of  the  second  part  of  their 
three  certain  promissory  notes  to  be  dated 
April  18,  1919,  each  for  the  sum  of  ten  thou- 
sand ($10,000.00)  dollars,  due  on  or  before 
thirty  (30),  sixty  (60),  and  ninety  (90)  days 
from  date,  bearing  eight  per  cent,  per  annum 
from  date;  providing  that  a  failure  to  pay  one 
of  said  notes  matures  all  of  them,  and  pro- 
viding for  an  additional  ten  per  cent,  for  attor- 
ney's fees  in  ease  placed  in  the  bands  of  an  at- 
torney for  collection  or  suit  is  brought  on  the 
same. 

"Third.  Parties  of  the  second  part  also  agree 
to  execute  and  deliver  to  party  of  the  first  part 
a  deed  of  trust  upon  the  oil  and  gas  lease  above 
described,  also  upon  twelve  hundred  eighty 
(1,280)  acres  of  land  in  Dallam  and  Hartley 
counties,  Texas,  for  the  purpose  of  securing 
the  notes  above  mentioned;  the  twelve  hun- 
dred eighty  (1,280)  acres  of  land  being  more 
particularly  described  as  follows,  to  wit:    Be- 


ing section  30,  block  48,  H.  &  T.  C.  By.  Co. 
lands,  situated  in  Dallam  and  Hartley  counties, 
Texas,  being  the  lands  of  0.  W.  Delp;  also  sec- 
tion 141,  block  No.  48,  H.  &  T.  0.  Ry.  Co.  lands, 
situated  in  Hartley  county,  Texas,  being  the 
lands  of  W.  H.  Latham;  said  two  surveys  con- 
taining twelve  hundred  eighty  (1,280)  acres, 
more  or  less. 

"Fourth.  Party  of  the  first  part  agrees  to 
execute  and  deliver  to  parties  of  the  second 
part  within  five  (5)  days  from  April  18,  1919, 
a  good  and  sufficient  transfer  and  assignment 
covering  the  oil  and  gas  lease  above  described; 
also  an  abstract  of  title  showing  merchantable 
title  to  E.  L.  E3stler  to  said  lease. 

"Fifth.  Parties  of  the  second  part  are  to 
take  and  accept  the  assignment  executed  to 
them  by  party  of  the  first  part  covering  this 
oil  and  gas  lease  subject  to  all  of  the  terms 
and  conditions  of  the  ori^al  lease  contract  on 
said  premises. 

"Sixth.  The  parties  hereto  have  this  day  de- 
posited a  copy  of  this  contract,  together  with 
tlte  cash,  notes,  and  mortgage  above  mention- 
ed, with  the  National  Bank  of  Commerce,  of 
Wichita  Falls,  Texas,  to  be  kept  and  retained 
by  said  bank  in  escrow  until  the  party  of  the 
first  part  shall  deliver  the  assignment  herein 
provided  for,  at  which  time  the  said  cash,  notes, 
and  mortgage  shall  be  delivered  to  party  of  the 
first  part 

"Seventh.  It  is  understood  and  agreed  be- 
tween the  iwrties  hereto  that  the  land  here- 
in described,  which  is  to  be  mortgaged  to  party 
of  the  first  part,  shall  be  free  from  any  and 
all  incumbrances  and  the  title  good  in  W.  H. 
Latham  and  C.  W.  Delp.  This  information 
shall  be  furnished  to  party  of  the  first  part 
before  the  delivery  of  the  assignment  as  herein 
provided. 

"Witness  our  hands  In  duplicate  this  the  IStb 
day  of  April,  A.  D.  1919.  [Signed.]  E.  L.  Eist- 
ler, by  B.  P.  Kistler,  Party  of  the  First  Fart 
[Signed.]  W.  H.  Latham,  Cbas.  W.  Delp,  W.  B. 
Meadows,  Parties  of  the  Second  Part" 

It  was  farther  alleged: 

That  on  the  same  day  the  contract  was  exe- 
cuted, "and  after  the  execution  of  said  con- 
tract, the  attention  of  the  plaintiffs  was  called 
to  tiie  prevision  to  the  effect  tihat  the  lands 
upon  which  the  deeds  of  trust  were  given 
should  be  free  from  all  incumbrances,  and  that 
the  plaintiffs  explained  to  the  said  agent  of  the 
said  E.  L.  ECistler,  as  he  had  before  done,  that 
there  is  a  small  amount  of  Indebtedness  due 
to  the  state  of  Texas  on  one  tract  of  land,  same 
having  been  school  land,  and  that  said  tract 
would  be  incumbered  to  the  amount  of  said  debt 
to  the  state  of  Texas,  and  that  it  would  be  im- 
possible to  remove  same  within  a  reasonable 
length  of  time,  and  it  was  agreed  that  the  con- 
tract should  be  varied  so  as  to  allow  the  incum- 
brance caused  by  the  indebtedness  to  the  state 
of  Texas  to  stand  against  said  land,  and  this 
variance  was  duly  agreed  upon  and  assented  to 
by  the  defendant  acting  by  and  through  his 
agent  R.  P.  Kistler;  that  in  pursuance  of  the 
contract  the  plaintiff,  at  considerable  expense, 
secured  certificates  showing  the  condition  of 
the  title  of  the  lands  of  C.  W.  Delp  and  W.  H. 
Latham  as  to  incumbrances  on  said  land,  and  ' 
the  plaintiffs  acting  in  good  faith  in  aU  re- 
spects fully  complied  with  said  contract" 
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It  was  further  alleged  that  In  panuance 
to  said  contract,  as  subsequently  modified  by 
the  parol  agreement,  plaintiffs  delivered  to 
the  National  Bank  ot  Ck>nunerce  the  sum  of 
110,000  In  cash,  also  their  three  certain  prom- 
issory notes  provided  for  In  said  contract, 
and  In  all  other  respects  compiled  with  their 
pert  of  the  contract  according  to  Its  terms 
and  within  the  time  stated ;  but  that  Klatlw 
breached  his  contract  and  refused  to  execute 
the  conveyance  which  he  bad  contracted  to 
make.  It  was  further  alleged  that  the  rea- 
sonable market  value  of  the  lease  for  which 
plaintiffs  had  contracted  at  the  date  the  de- 
fmdant  breached  the  contract  was  $200,000, 
and  plaintiffs  sought  to  recover  of  the  defend- 
ant as  damages  $160,000,  the  difference  be- 
tween the  market  valne  and  the  contract 
price  of  $40,000. 

The  defendant  Klstler  filed  general  and 
special  exceptions  to  the  plaintiffs'  petition 
and  a  general  denlaL  He  also  pleaded  spe- 
cially that  the  contract  npon  which  the  suit 
was  based  is  not  a  binding  and  enforceable 
contract,  becanse  as  varied  by  the  alleged 
subsequent  parol  agreement  it  was  In  contra- 
vention of  the  statute  of  frauds,  requiring 
contracts  for  the  sale  of  real  estate  or  the 
lease  thereof  for  a  longer  period  than  one 
year  to-  be  in  writing ;  It  being  alleged  that 
no  portion  of  the  alleged  contract  could  rest 
in  parol  without  violating  the  terms  of  that 
statute.  It  was  further  alleged  that  the  al- 
leged subsequent  parol  agreement,  so  varying 
the  written  contract  as  to  bind  the  defend- 
ant Kistler  to  an  acceptance  of  the  deed  of 
trust  upon  one  of  the  tracts  of  land  Incum- 
bered to  the  extend  of  97^  cents  an  acre, 
while  the  contract  required  that  said  land 
should  be  free  from  all  such  incumbrances, 
was  without  consideration  and  therefore  in- 
valid. It  was  further  alleged  that  said  sub- 
sequent parol  agreement  could  not  be  given 
effect  because  so  to  do  would  be  to  vary  and 
contradict  the  terms  of  the  written  Instru- 
ment; and  that  the  section  of  land  owned 
by  plaintiff  Delp,  mentioned  in  the  written 
contract,  was  his  homestead,  and  for  that 
reason  no  valid  mortgage  conld  be  given 
thereon. 

In  a  Bui^lemental  petition  plaintiffs  al- 
lied that  they  furnished  certificates  from 
the  abstracter  of  title  at  Dalbart  showing 
the  condition  of  the  title  of  the  two  sections 
of  land  owned  by  plaintiffs  Latham  and  Delp, 
and  showing  an  incumbrance  due  the  state 
of  97^  cents  an  acre  on  one  tract,  at  a  cost 
to  i^aintiffs  of  $20,  relying  upon  the  alleged 
parol  agreement  on  the  part  of  Kistler  that 
he  would  accept  as  security  the  land  so  in- 
cumbered, and  that  by  reason  of  those  facts 
the  defendant  has  waived  his  right  to  claim 
■that  said  land  should  be  free  of  all  in- 
cumbrance a  as  stipulated  in  the  original  con- 
tract, and  for  the  same  reason  the  defendant 


is  now  estopiied  to  deny  the  binding  ^ect  of 
said  subsequent  parol  agreement. 

The  trial  of  the  case  was  before  a  jury  up- 
on special  issues.  Those  Issues,  together 
with  the  findings  ot  the  Jury  thereon,  were 
as  follows: 

(1)  Find  from  the  evidence  whether  or  not 
the  defendant  B.  L.  Kistler,  after  the  contract 
introduced  in  evidence  had  been  signed  by  all 
the  parties  thereto  and  after  the  same  had  been 
accepted  by  the  parties  aa  being  a  concluded 
agreement,  verbally  agreed  with  the  plaintiffs 
that  he  would  waive  that  provision  of  the  con- 
tract requiring  the  section  of  land*  belonging 
to  C.  W.  Delp  to  be  free  from  incnmbrances, 
or  that  he  would  waive  the  incumbrance  in  fa- 
vor of  the  sUte  ot  Tezaa  of  97^  cents  per 
acre. 

Answer:  Yes. 

(2)  If  you  have  answered  the  first  question 
"Yes,"  then  you  will  find  from  the  evidence 
whether  or  not  the  plaintiff  relied  upon  and 
acted  upon  said  agreement,  and,  so  relying  up- 
on same,  incurred  the  expense  of  obtaining  a 
certificate  of  title,  and  complied  with  the  con- 
tract on  his  part  by  deposithig  in  tbe  bank, 
as  provided  in  the  contract,  the  notes  and  deed 
of  traat  provided  in  the  contract 

Answer:  Yes. 

(3)  You  will  find  from  the  evidence  whether 
or  not  the  section  of  land  belonging  to  C.  W. 
Delp,  and  referred  to  in  the  written  agree- 
ment, was  at  the  time  of  the  making  of  the  con- 
tract the  homestead  of  C.  W.  Delp. 

Answer:  No. 

In  connection  with  the  last  issue  submitted 
to  you,  you  are  charged  that  when  a  homestead 
is  once  acquired  and  actually  used  and  occupied 
as  such  by  the  head  of  a  family,  that  the  same 
continues  the  homestead  of  the  family  unless 
abandoned  by  the  husband  as  such,  and  by  al>an- 
donment  is  meant  that  the  property  shall  cease 
to  be  used  as  a  homestead  and  that  there 
exists  in  the  mind  of  the  husband  an  intention 
never  to  return  and  use  the  same  as  a  home- 
stead in  the  future.  In  this  connection  you  are 
further  charged,  however,  that  it  is  not  esaen- 
tial  to  the  abandonment  of  a  homestead  that 
another  homestead  shall  be  acquired;  it  being 
aufScient  if  the  husband  has  actually  ceased  to 
use  the  same  as  a  homestead  with  the  intention 
never  to  return  to  and  use  the  same  as  a  home- 
stead in  the  future. 

(4)  Find  what  was  the  reasonable  market 
value  of  the  leasehold  estate  in  the  lands  de- 
scribed in  plaintiffs'  petition  on  the  26th  day 
of  April,  A.  D.  1919. 

Answer:  $16,000  per  acre. 

After  the  verdict  was  rendered,  Hon.  James 
T.  Montgomery,  who  acted  as  special  judge 
in  the  trial  of  the  case,  filed  the  following 
conclusions  of  law,  upon  which  Judgment  was 
rendered  in  favor  of  the  defendants: 

"This  case  was  tried  before  me,  as  special 
judge,  and  certain  issues  of  facts  were  submit- 
ted to  the  jury. 

"Upon  consideration  of  the  whole  case,  in 
connection  with  the  findings  of  the  jury,  I  liave 
reached  the  following  conclusions: 

"Xiiis  suit  is  one  for  the  recovery  of  dam- 
ages by  the  vendee  for  the  breach  of  a  contract 
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to  coDvey  an  intereat  in  land.  The  petition  does 
not  allege  either  fraud,  accident,  or  mistake  in 
the  negotiation  or  preparation  of  the  written 
contract. 

"In  view  of  the  -verdict  of  the  jury  upon  the 
only  controverted  issues,  which  are,  of  course, 
conclusive,  the  whole  case  turns  upon  the  ap- 
plication of  the  statute  of  frauds  to  the  facts 
ns  established.  The  written  contract,  among 
other  things,  provides  that  a  portion  of  the  un- 
paid purchase  money  should  be  secured  by  a 
mortgage  on  certain  lands  which  it  was  agreed 
should  be  free  of  all  incumbrances  or  liens. 
The  facts  show  that  the  lands,  or  a  portion  of 
them,  were  not  so  free  of  Incumbrances,  but 
were  subject  to  unpaid  purchase  money  due  the 
state  of  Texas. 

"Upon  trial  of  the  case  the  plaintiffs,  over 
the  objection  of  the  defendants,  were  permit- 
ted by  me  to  prove,  and  the  Jury  found,  that 
after  execution  of  the  contract  there  was  a 
verbal  agreement  to  waive  the  incumbrances  in 
favor  of  the  state  upon  part  of  the  land. 

"Being  in  some  doubt  as  to  the  law  applica- 
ble to  the  case,  and  in  order  that  the  whole  case 
might  be  properly  settled  upon  appeal  by  either 
party,  I  submitted  the  controverted  issues  of 
fact  to  the  jury,  and,  as  appears  from  the  ver- 
dict, the  jury  found  that  after  the  ezecntion  of 
the  contract  that  the  parties  made  a  verbal 
agreement  to  the  effect  that  the  incumbrances 
due  the  state  should  be  waived.  After  a  more 
careful  examination  of  the  authorities  furnish- 
ed me  and  some  Independent  investigation  on 
my  own  part,  I  have  concluded  that  the  provi- 
sion of  the  written  contract  referred  to  above 
was  of  such  nature  as  could  not  be  verbally 
waived,  and  that  the  verbal  agreement  was,  in 
effect,  a  new  'contract  for  the  sale  of  an  inter- 
est in  land,  or  that  at  least  it  attempted  to 
vary  and  modify  the  terms  of  the  written  agree- 
ment, and,  not  being  in  writing,  was  therefore 
unenforceable  either  in  an  action  for  specific 
performance  or  for  damages.  But  for  my  view 
as  to  the  effect  of  the  statute  of  frauds,  I  would 
be  compelled  to  render  judgment  for  the  plain- 
tiffs, but,  believing  as  I  do  that  the  statute  of 
frauds  is  applicable,  it  is  my  opinion  that  not- 
withstanding the  verdict  that  judgment  should 
be  rendered  for  defendants.  '  I  accordingly  order 
that  judgment  be  entered  for  defendants,  that 
plaintiffs  take  nothing,  and  defendants  takt 
their  cost" 

[1]  It  thus  appears  that  the  coatrolUng 
question  involved  upon  this  appeal  is  wheth- 
er or  not  the  plaintiffs  were  precluded  from 
a  recovery  by  reason  of  the  statute  of  frauds 
(article  3965,  V.  S.  Tex.  Civ.  Statntea),  which 
reads  as  follows: 

"No  action  shall  be  brought  in  any  of  the 
courts  in  any  of  the  following  cases,  unless  the 
promise  or  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  there- 
of, shall  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  by  some  person  by 
him  thereunto  lawfully  authorized:  •  •  •  4. 
Upon  any  contract  for  the  sale  of  real  estate  or 
the  lease  thereof  for  a  longer  term  than  one 
year." 

In  8  Wllllston  on  Contracts,  §  1437,  in  dis- 
cnsslng  the  subject  of  "Specific  Perform- 
ance," the  author  says: 
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"It  is  the  generally  established  law  that  a 
memorandum  (rf  a  contract  within  the  statute 
of  frauds,  if  signed  by  the  party  to  be  charged, 
though  not  signed  by  the  other  party,  makes 
the  contract  enforceable  against  the  party  who 
has  signed  it." 

To  the  same  effect  Is  25  B.  C.  L.  p.  671, 
§307. 

The  contract  In  controversy  was  a  bilateral 
contract  and  executory  <m  tbe  part  of. each 
of  the  parties  thereto^  and  the  obligation  of 
each  party  was  the  consideration  for  the 
agreement  of  tbe  other  party. 

In  interpreting  statutes  of  fraud  substan- 
tially the  same  as  our  statute,  different  au- 
thorities have  applied  two  different  rules  of 
construction;  one  the  rule  of  strict  con- 
struction and  tbe  other  of  liberal  con- 
struction. According  to  those  adopting  tbe 
rule  of  strict  construction,  when  a  contract 
such  as  the  one  In  controversy  in  this  suit  Is 
involved,  tbe  requirements  of  tbe  statute  of 
frauds  apply  only  to  tbe  contract  of  the  de- 
fendant, upon  which  tbe  suit  Is  based,  and 
which  is  sought  to  be  enforced,  and  do  not 
apply  to  the  contract  of  tbe  plaintiff,  which 
was  tbe  consideration  for  tiie  defendant's 
promise.  In  other  words,  according  to  that 
rule  of  construction.  It  Is  not  necessary  that 
the  plaintiff's  contract,  which  was  tbe  con- 
sideration for  tbe  defendant's  contract,  be 
embodied  In  tbe  written  Instrument.  Ac- 
cording to  the  more  liberal  rule  of  construc- 
tion, tbe  requirements  of  the  statute  apply  to 
the  contract  as  a  whole,  Including  tbe  con- 
tracts of  both  parties,  requiring  the  plaintltTs 
contract  as  well  as  that  of  defendant  to  be 
in  writing. 

These  two  different  constructloos  of  the 
statute  have  led,  logically,  to  two  lines  of 
conflicting  decisions ;  tbe  decisions  In  each 
line  being  based  upon  that  particular  rule  of 
construction  which  they  adopt  as  a  premise. 

If  the  plaintlfl's  obligation,  as  well  as  that 
ot  the  defendant,  is  required  to  be  embodied 
in  tbe  written  instrument,  then  It  follows 
that  no  modification  or  cbange  in  lils  contract 
can  be  established  by  evidence  oC  a  subse- 
quent parol  agreement ;  in  other  words,  as  a 
condition  precedent  to  a  recovery  against  the 
defendant,  plaintiff  would  be  compelled  to 
show  performance  on  his  i>art  of  his  contract 
as  embodied  in  the  written  Instrument  But 
If  the  statute  of  frauds  does  not  require  that 
the  written  Instrument  embodying  the  de- 
fendant's contract  shall  also  include  plain- 
tiff's executory  contract,  given  as  a  consider- 
ation for  tbe  defendant's  contract,  then  the 
statute  would  not  preclude  proof  that  plain- 
tiff's original  agreement  In  writing  bad  been 
subsequently  modified  or  changed  by  a  valid 
parol  agreement,  and  that  he  had  complied 
with  his  agreement  as  so  modified,  provided 
such  modification  or  cbange  can  be  establisb- 
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ed  under  the  rales  goTemlng  contracts  gen- 
erally, aside  from  the  statute  of  frauds. 

In  WiUlfiton  on  Contracts,  H  570  to  574, 
inclusive.  In  discussing  the  statute  of  frauds, 
there  is  a  review  of  authorities ;  some  hold- 
ing that  it  is  necessary  that  a  written  con- 
tract, signed  by  the  defendant  and  upon 
v?hich  a  recovery  is  sought  against  him, 
should  embody  also  plaintiff's  contractual 
consideration  therefor;  others  holding  that 
It  Is  not  necessary  that  the  written  contract 
which  has  been  signed'  by  the  defendant 
should  also  express  the  consideration  to  be 
performed  by  the  plaintlfC.  And  the  learned 
author  expresses  his  disapproval  of  the  lat- 
ter view. 

Following  the  rule  of  strict  construction, 
the  latter  view,  however,  has  been  adopted 
by  the  Supreme  Court  of  this  state,  which 
has  settled  the  law  of  this  state  on  that  ques- 
tion..  And  in  Morrison  v.  Dailey,  6  S.  W. 
426,  the  same  conflict  in  the  decisions  Is 
pointed  out  by  our  Supreme  Court 

In  Atkins  v.  Watson,  12  Tex.  199,  Justice 
Wheeler  said: 

"The  statute  of  frauds  does  not  require  that 
the  price  stipulated  *  *  •  for  land  sold  shall 
be  evidenced  by  writing." 

Fulton  V.  Robinson,  55  Tex.  401,  was  a  suit 
in  trespass  to  try  title.  Plaintiff  relied  upon 
the  following  Instrument  to  show  title: 

"Received  of  James  Henderson  three  hun- 
dred dollars,  in  part  paymeot  of  a  certain  tract 
of  land,  being  my  own  headrigbt,  lying  on 
Rush  creels,  in  the  cross-timberg,  this  23d 
March,  1859.  Israel  Earies." 

[2,  3]  In  disposing  of  the  case,  the  court 
said: 

"The  mere  fact  that  it  was  in  the  form  of  a 
receipt  would  not  of  itself  defeat  it  as  a  mem- 
orandum of  contract  for  the  sale  of  land,  if  suf- 
ficien,t  in  other  respects.  Dial  v.  Crain,  10  Tex. 
553;  authorities  cited  in  Peters  y.  Phillips,  19 
Tex.  74. 

"Under  the  decision  in  the  case  of  Peters  ▼. 
Phillips,  the  memorandum  would  be  sufficient 
under  the  above  statute,  if  it  was  such  as  re- 
quired by  the  statute  of  frauds.  Pasch  Dig.  art. 
3876. 

"The  general  rule  has  often  been  announced 
in  other  courts  as  well  as  our  own,  that  the 
memorandum  under  the  statute  of  frauds.should 
be  so  reasonably  definite  and  certain  within  it- 
self, or  other  writing  referred  to,  as  to  parties, 
consideration,  and  subject-matter,  that  specific 
performance  can  be  enforced  without  a  resort 
to  parol  testimony. 

"The  cases  in  our  own  reports  must  be  con- 
strued with  reference  to  tlie  question  then  un- 
der consideration,  and  the  settled  construction 
given  to  the  statute  by  this  court. 

"Following  the  line  of  our  decisions,  it  is  said 
in  Thomas  v.  Hammond  that,  in  this  state,  the 
rule  is  settled  that  it  is  not  necessary  that  the 
consideration  of  a  contract  for  the  sale  of  lands 
should  be  expressed  in  writing.     47  Tex.  66; 


EUett  V.  Brittain,  10  Tex.  206;  Attina  r.  Wat- 
son, 12  Tex.  199. 

"In  the  elaborate  opinion  by  Chief  Justice 
Hemphill,  in  the  above  case  of  EUett  v.  Brit- 
tain, the  authorities  upon  a  kindred  question  to 
the  one  now  before  the  court  were  reviewed, 
and  the  construction  given  to  the  statute  in 
Packard  v.  Richardson,  17  Mass.  124,  that  the 
consideration  need  not  be  expressed  in  the 
writing,  but  might  be  proved  by  parol,  was 
adopted;  and  it  was  said  that  the  weight  of, 
American  authority  did  not  coincide  with  the 
rule  to  the  contrary  in  Warn  v.  Walters,  6 
Bast;  and  that  latterly  the  force  of  this  last- 
named  case  had  been  much  weakened  in  Eng- 
land." 

Both  of  those  decisions  were  followed  and 
cited  with  approval  in"  Showalter  v.  McDon- 
nell, 83  Tex.  158,  18  S.  W.  491.  See,  also, 
Morrifl<»  V.  Dailey  (Sup.)  6  8.  W.  426.  To  the 
same  ^ect  are  Thomas  v.  Hammond,  47 
Tex.  42;  Orutcdifleld  v.  Donothan,  49  Tex. 
691,  SO  Am.  Rep.  112 ;  and  Simpson  v.  Green 
(Sup.)  (opinion  dated  June  1,  1921,  not  yet 
[officially]  publUhed)  231  S.  W.  375. 

Following  are  some  of  the  authorities  of 
other  states  predicated  upon  the  contrary 
rule  of  liberal  construction  and  holding  that 
since  plaintiffs  executory  ctmtract,  as  well  as 
that  of  defendant,  comes  within  the  opera- 
tion of  the  statute  of  frauds,  it  cannot  be 
modified  or  changed  by  a  subsequ^it  parol 
agreement:  Rucker  v.  Harrington,  52  Mo. 
App.  481;  Ladd  v.  King,  1  R.  I.  224,  61  Am. 
Dec.  624,  and  other  decisions  dted  in  note 
12,  S  352,  25  R.  C.  L.  p.  709;  Bradley  v.  Bar- 
ter, 156  Ind.  499,  60  N.  E.  139.  But  Malkan 
V.  Hemming,  82  Conn.  293,  73  Atl.  752,  also 
cited  by  appellee,  was  a  suit  by  a  vendor  of 
realty  to  enforce  specific  performance  by  the 
purchaser  to  pay  the  purchase  price,  and  the 
ruling  was  that  it  was  not  permissible  for 
plaintiff  to  prove  a  material  change  In  bis 
contract  to  sell  by  a  subsequent  parol  agree- 
ment between  the  parties,  since  such  parol 
agreem^it  would  be  In  contravention  of  the 
statute  of  frauds.  That  case  is  easily  di»- 
tlnguishable  from  the  present  suit  for  Ixick 
of  mutuality,  in  that  the  purchaser  could  not 
have  specWcally  enforced  the  oral  contract 
against  the  vendor.  See,  also,  WiUiston  on 
Contracts,  Sf  570  to  574,  and  decisions  there 
cited;  and  decisions  dted  in  Morrison  v. 
DaUey,  6  S.  W.  426. 

[4]  Independently  of  the  statute  of  frauds, 
plaintiff's  contract,  expressed  in  the  written 
instrument  In  controversy,  coul^  not  be 
changed  by  evidence  of  a  contemporaneous  or 
prior  parol  agreement;  but  as  said  In  25  R. 
C.  U  p.  708,  S  862: 

"It  is  a  well-settled  rale  that  a  written  agree- 
ment, not  within  the  statute  of  frauds,  may  be 
modified  by  the  subsequent  oral  agreement  of 
the  parties,  and  when  tiiis  is  done,  the  contract 
consists  as  a  whole  of  the  original  agreement 
together  with  the  oral  modification." 
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(f]  It  was  Bbown  by  nncontroverted  proof 
that  It  would  have  beea  Impossible  for  plain- 
tiffs to  procure  from  the  state  a  release  of 
Its  lien  for  the  d7^  cents  an  acre  dne  on 
the  land  within  the  five-day  period  allowed 
them  to  consummate  the  trade,  and  that  by 
reason  of  that  fact  Klstler  was  Informed  that 
plaintiffs  could  not  and  would  not  proceed 
under  the  contract.  By  reason'  of  that  fact 
Klstler  entered  Into  the  parol  agreement  to 
retleve  the  plaintiffs  of  the  burden  of  pro- 
curing a  release  of  that  lien,  and  then  both 
parties  agreed  that  they  would  proceed  un- 
der the  contract  as  originally  written  and  as 
so  modified  by  the  parol  agreement  l%e 
proof  further  showed  without  controversy 
that  the  plaintiffs  fully  performed  their  con- 
tract as  so  modified  before  the  ezplratTon  of 
the  flve-day  period  allowed  them  for  such 
performance  by  the  terms  of  the  written  in- 
strument; and  thereafter  Klstler,  after  being 
Informed  that  plaintiffs  had  fully  performed 
their  part  of  the  contract,  refused  to  execute 
to  plaintiffs  the  conveyance  of  the  lease 
which  he  had  bound  himself  to  execute. 

When  Klstler  was  so  informed  of  the  im- 
possibility of  plaintiffs  to  carry  out  tlie  con- 
tract as  it  had  been  written,  he  had  the 
choice  of  two  courses  to  follow,  namely,  eith- 
er to  stand  upon  his  right  to  hold  plaintUIs 
for  a  breach  of  their  contract  as  expressed 
in  the  instrument,  or  to  permit  them  to  pro- 
ceed under  it  as  modified  by  the  parol  agree- 
ment, and  himself  to  be  bound  thereby.  Hav- 
ing elected  the  latter  course,  he  waived  any 
rig^t  to  claim  a  breach  by  the  plaintiffs  of 
the  contract  as  originally  made  as  against 
plaintiffs'  demand  asserted  in  the  present 
suit. 

In  2  WlUlston  on  Contracts,  |  6S3,  p.  1818, 
the  following  is  said: 

"Election  aa  a  term  in  the  law  is  properly  ap- 
plied to  a  case  where  a  person  has  the  choice 
of  one  or  two  alternative  richts  or  remedies. 
In  choosiiig  tlie  one,  he  necessarily  surrenders 
the  other.  This  principle  is  not  inconsistent 
with  the  general  rule  that  the  surrender  of  a 
tight  requires  a  sealed  release  or  considera- 
tion, because  the  choice  made  by  election  gives 
the  one  making  it  an  advantage  which  be  could 
not  otherwise  have  liad.  Though  he  surrenders 
one  right  he  gains  or  keeps  by  so  doing  another 
and  inconsistent  right.  Thus  when  a  contract 
is  broken  in  the  course  of  performance  the  in- 
jured party  lias  a  choice  presented  to  him  of 
continuing  the  contract  or  of  refusing  to  go  on. 
If  he  chooses  to  continue  the  performance  he 
has  donbtless  lost  his  right  to  stop  perform- 
ance; bat  in  the  nature  of  the  case  he  conld 
not  exercise  the  two  inconsistent  rights  of 
which  he  had  the  choice." 

Again  the  same  author  says.  In  section  723 : 

"After  a  contract  for  the  purchase  and  sale 
of  real  estate  has  been  made,  it  sometimes 
proves  impossible  for  the  seller  to  perform  his 
contract  because  of  an  incumbrance  on  the 
property,  or  lack  of  title  to  a  portion  of  it. 


or  some  other  defldency  which  prevents  him 
from  giving  the  marketable  title  for  which  tha 
buyer  lias  contracted.  Under  these  circum- 
stances the  buyer  may  refuse  to  proceed  (un- 
less the  circumstances  are  such  as  to  justify 
equity  in  compelling  liim  to  take  the  title  with 
compensation),  or  he  may,  if  he  chooses,  elect 
to  take  what  the  seller  can  give.  This  is  mere- 
ly a  qnestion  of  election.  It  is  like  any  other 
case  of  contract  where  one  party  elects  to 
continue  performance  in  spite  of  a  breach  of 
condition  by  the  other  party.  No  .consideration 
is  necessary  to  make  such  an  election  binding, 
and  no  other  element  of  estoppel  ttuin  is  af- 
forded by  the  change  of  ppsition  involved  in 
accepting  inadequate  performance." 

For  the  reasons  indicated,  the  Judgment 
of  the  trial  court  in  favor  of  appellee,  Klst- 
ler, is  reversed,  and  Judgment  is  here  ren- 
dered in  favor  of  the  appellants  against  said 
appellee,  B.  Ij.  Klstler,  for  the  sum  of  $110, 
000,  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  May  26,  1919,  to 
the  present  date,  together  with  all  costs  of 
the  suit  in  the  trial  court  and  in  this  court. 
Spaulding  v.  Smith,  169  S.  W.  627.  The 
Judgment  dismissing  plaintiffs'  suit  as 
against  defendant  the  Producers'  &  Beflners' 
OoriMration  Is  undisturbed. 

Judgment  reversed  and  rendered. 

On  Appellee's  Motion  for  Behearing. 
In  1  WlUlston  on  Contracts,  |  698,  the  fol- 
lowing is  said: 

"Where  the  extension  of  time  or  other  varia- 
tion of  the  contract  is  requested  by  one  party 
because  of  his  inability  to  perform  the  contract 
according  to  its  terms,  or  <in  any  case  where 
he  would  have  been  thus  unable,  an  agreement 
by  the  other  party  permitting  an  extension  or 
variation  cannot  be  said  to  be  the  cause  of  the 
failure  to  perform  the  contract  according  to  its 
original  terms.  Here,  if  the  party  guilty  of 
nonperformance  is  allowed  to  recover  or  is' pro- 
tected from  liability  on  the  original  obligation 
because  of  his  readhiess  and  wilUngness  to  per- 
form the  extended  or  varied  contract,  he  is  re- 
lying merely  on  a  voluntary  permission  or  on  an 
oral  contract  within  the  statute.  There  is  no 
equity  forbidding  the  statute  to  be  set  up 
under  these  circumstances.  The  situation  is 
not  different  in  its  hardship  from  that  which 
arises  when  an  oral  contract  within  the  statats 
is  denin)  enforcement." 

In  his  motion  for  rehearing,  appellee,  aft-- 
er  quoting  the  foregoing,  uses  the  following 
language : 

"We  cannot  overimpress  the  court  'with  the 
above  quotation,  because  it  is  certainly  ex- 
actly in  point  with  the  case  involved." 

In  the  first  place,  what  is  stated  by  the 
author  is  not  exactly  in  point,  in  any  event, 
since  the  plaintiffs  la  the  present  suit  did 
not  rely  merely  upon  an  offer  to  perform 
their  contract  with  the  defendant  as  modi- 
fled  by  the  oral  agreement,  coupled  with 
a  showing  of  their  readiness  and  willing* 
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ness  to  perform  the  same,  bnt  they  alleged 
and  proved  that  their  said  obligation  was 
folly  performed  within  the  time  limit  fixed 
by  the  defendant  In  the  written  contract 
lliat  fact  makes  a  material  difference,  as 
shown  by  what  Is  said  In  1  Williston  on 
Contracts  in  section  671,  which  is  as  fol- 
lows: 

"When  an  offer  for  a  nnilateral  contract  Is 
made,  the  offer  is  conditional  on  performance 
of  the  act  'requested  as  consideration,  but 
when  that  act  has  been  performed  the  contract 
and  the  promise  of  the  obligor  are  absolute 
and  a  memorandum  may  express  the  whole  con- 
tract, though  it  makes  no  mention  of  the  con- 
sideration. The  same  principle  may  be  applica- 
ble in  a  bilateral  contract  after  performance  on 
one  side;  for  a  transaction  which  was  origi- 
nally bilateral  may  become  a  unilateral  contract 
by  the  acceptance  of  full  performance  by  one 
side.  Accordingly,  here,  too,  a  memorandum  of 
the  promise  which  stated  it  in  absolute  terms 
would  be  an  accurate  statement  of  the  prom- 
ise in  the  second  or  unilateral  contract,  though 
it  would  not  be  an  accurate  statement  of  the 
promise  in  the  first  or  bilateral  contract.  The 
memorandum,  it  is  true,  is  made  before  the 
unilateral  contract  arises,  but  it  is  no  Talid  ob* 
jection  to  a  memorandum  that  it  was  made  be- 
fore the  contract  The  result  therefore  is  that 
it  is  a  reasonable  construction  of  tbe  language 
of  the  statute  to  conclude  that  the  executory 
performance  which  will.be  doe  from  each  party 
must  be  stated  in  the  memorandum,  but  that 
80  much  of  the  bargain  as  has  been  fully  exe- 
i?uted  need  not  be  stated.  This  result  is  sup- 
ported by  the  weight  of  authority  in  the  TJjvted 
States,  as  shown  by  the  decisions  cited  in  the 
preceding  section.  It  seems,  too,  that  this  re- 
sult is  practically  tbe  most  desirable.  Where 
performance  on  ode  side  has  been  rendered, 
there  is  a  double  reason,  aside  from  the  tech- 
nical words  of  the  statute,  why  no  statement 
of  the  performance  should  be  necessary  in  the 
memorandum.  In  the  first  place,  something 
has  been  done;  not  merely  said.  Tbe  trans- 
action does  not  rest  wholly  in  parol.  In  the 
second  place,  the  injustice  of  the  situation  cre- 
ated is  serious  if  a  party  who  has  fully  perform- 
ed cannot  recover." 

In  the  second  place,  a  reading  of  the  de- 
cisions cited  by  the  author  in  footnotes  to 
section  598,  cited  by  appellee  and  quoted 
above,  demonstrates  that  the  author  did  not 
intend  to  be  understood  as  announcing  some' 
thing  at  variance  with  what  he  had  said 
•in  other  sections  of  the  work  which  we  have 
quoted  above  and  In  our  original  opinion. 
Tbe  first  American  case  cited  by  the  author 
in  the  footnote  to  section  598  is  Swain  t. 
Seamens,  9  Wall.  254,  271,  19  h.  Ed.  554.  In 
that  suit  Swain  sold  certain  real  estate  to 
Medbury  and  Aldrich  for  a  consideration  of 
$52,000,  of  which  amount  $10,000  was  paid 
in  cash,  and  a  mortgage  was  executed  by 
the  purchasers  on  tbe  property  so  sold,  to 
secure  the  balance  of  tbe  purchase  price.  As 
a  further  security  for  the  purchase-money 
notes  Medbury  also  gave  to  Swain  a  mwt- 
gBge  on  other  property  upon  which  had  been 


erected  a  flouring  milL  Prior  to  said  pur- 
chase and  sale,  the  foundation  of  a  aaw- 
mlll,  to  be  60  by  160  feet  in  dimension,  bad 
been  commenced  on  tbe  property  sold,  and 
when  Medbury  gave  the  mortgage  on  the 
flouring  mill  as  additlouU  security  to  Swain 
for  the  purchase  money,  Swain  Indorsed  a 
written  agreement  upon  the  back  of  that 
mortgage  that  If  the  purchasers  completed 
the  sawmill  in  a  prefer  manner  and  upon 
the  foundation  already  commenced  within 
two  years  from  the  date  of  tbe  sale,  be 
would  accept  flre  insurance  policies  on  tbe 
sawmill  as  security  in  place  of  the  mortgage 
on  the  flouring  mill  given  by  Medbury,  and 
would  thereupon  cancel  and  discharge  tbe 
mortgage  on  the  flouring  mill.  Thereafter 
Medbury  sold  the  flouring  mlU  to  Seamoig 
and  other  appellees  who  instituted  the  suit 
against  Swain  to  compel  the  cancellation  of 
the  mortgage  which  Medbury  had  executed  on 
the  flouring  mllL  They  based  their  action 
upon  Swain's  written  contract  to  canceL 
They  alleged  a  substantial  compliance  with 
all  the  conditions  of  the  agreement  for  can- 
cellation and  within  the  time  limit  specifled 
in  the  agreement.  They  did  not  claim  that 
the  sawmill,  which  had  been  built  and  com- 
pleted, was  of  the  precise  dimensious  men- 
tioned In  the  agreement,  but  they  alleged  it 
was  of  larger  dimensions  than  those  speci- 
fled In  the  agreement,  and  better  adapted 
for  the  purpose  for  which  it  was  Intended, 
and  that  the  mill  as  built  and  completed  was 
orally  recognized  and  accepted  by  Swain  as 
a  compliance  with  that  agreement  One  of 
the  defenses  urged. by  Swain  was  that  his 
oral  agreement  to  accfept  the  mill  after  its 
completl<n]  as  a  full  compliance  with  his 
written  agreement  for  cancellation  was 
void  because  In  contravention  of  tbe  statute 
of  frauds  of  the  state  where  the  contract 
was  to  be  performed. 

In  discussing  that  contention  the  Supr«ne 
Court,  In  effect,  held  tbat  as  long  as  the  oral 
agreement  was  unperformed  it  came  within 
tbe  operation  of  the  statute  of  frauds,  and 
could  not  be  relied  on  by  plaintiffs;  thus 
adopting  the  rule  of  liberal  constmctlon  of 
the  statute  referred  to  in  our  opinion  on 
original  hearing,  to  the  effect  that  not  only 
the  contract  of  the  defendant  which  Is  sought 
to  be  enforced  must  be  In  writing  but  also 
that  of  the  plaintiff  given  In  consideration 
therefor.  But  after  bo  holding,  and  refer- 
ring to  tbe  oral  modiflcatiou  of  the  written 
contract  relied  on  by  the  plaintiffs,  the  court 
said: 

"Begarded,  therefore,  as  a  mere  executory 
agreement  to  accept  the  mill  when  built  and 
completed,  it  is  clear  that  tbe  statute  of  frauds 
would  be  a  good  defense  to  a  suit  for  a  breach 
of  it;  but  it  cannot  be  viewed  in  that  hght,  as 
it  was  fully  executed  on  the  part  of  the  mort- 
gagors, and  was  in  fact  fully  executed  on  the 
part  of  the  appellant. 

"8.  He  Is  not  sued  for  a  breach  of  the  agfee- 
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ment  to  accept  the  mill  aa  bnllt  and  comfileted; 
but  the  snlt  ia  to  compcd  bin  to  cancel  and  dis- 
charge  the  mortKsge  ay  agreed  in  the  written 
•tipulation.  Galled  npon  to  plead  to  the  bill 
of  complaint,  he  seta  up  the  defense  that  the 
dimensjons  of  the  mill  vary  from  those  specified 
In  *the  stipulatieD,  to  which  the  complainants 
reply  that  be  acquiesced  in  the  diange  at  the 
time  the  work  was  done,  and  that  he  accepted 
the  mill  as  built  and  completed,  and  they  prove 
the  allegations  to  the  entire  satisfaction  of 
the  court.  They  built  and  completed  the  mill  78 
feet  in  width  by  100  feet  in  length,  at  an  •>• 
pcnae  exceeding  fSO,000,  and  the  appellant 
not  only  accepted  it  when  completed  as  a  com- 
pliance with  the  atipnlation,  but  he  also  ac- 
cepted the  policies  of  insurance  procured  on  it 
as  security  in  the  place  of  the  second  mortgage, 
and  he  cannot  now  be  permitted  to  aTOid  the 
true  issue,  nor  to  devest  the  transaction  of  ita 
real  character  in  order  that  he  may  set  up  the 
statute  of  frauds. 

VII.  1.  Even  part  performance  is  often  ad- 
mitted in  equity  aa  an  answer  to  the  statute; 
but  it  ia  not  necessary  to  invoke  tliat  principle 
in  this  case,  as  it  ia  clear  that  the  appellant 
acquiesced  in  the  cbangea  made  in  the  plan,  and 
that  the  mill,  as  built  and  completed,  was  ac- 
cepted by  him  as  a  compliance  with  the  atipn- 
lation. 1  Story,  Eq.  Jur.  (»th  Ed.)  tt'759,  761; 
Browne,  Frauda  (2d  Ed.)  i  463." 

See,  also,  Morris  v.  Gaines,  82  Tex.  2S5. 
17  S.  W.  588. 

Appellee  has  filed  a  lengthy  and  able  brief 
In  whldi  many  authorities  are  cited  dnd 
discussed.  It  would  unduly  lengthen  this 
opinlnn  to  discuss  all  of  those  authorities. 
We  have  carefully  considered  them,  how- 
ever, but  do  not  find  in'  them  any  safflcient 
reason  for  chanKing  the  conclusions  we  have 
reached  upon  original  hearing. 

We  deei^it  not  amiss  to  add  that  the  de- 
fendant Kistler  did  not  testify  upon  trial 
'and  offered  no  defense  to  plaintiffs'  suit  for 
damages  for  his  breach  of  contract,  except 
those  discussed  in  our  opinion  on  original 
hearing. 

Appellee's  motion  for  rehearing  Is  over- 
ruled. 


BANNER  OIL  &  QA8  Ca  v.  OORDON.* 

(No.  9647.) 

(Court  of  Civil  Appeals  of  Texaa.  Fort  Worth. 
June  11,  1921.  On  Appellee's  Motion  for  Re- 
bearhig  July  2,  1921.  On  Appellant's  Motion 
for  Behearing  Oct.  29,  1921.) 

I.  Joint-stock  companlea  «=»I9— Charge  defin- 
ing agent's  authority  held  too  general  In  view 
of  evidence. 

Tn  an  action  against  a  joint-stock  associa- 
tion for  breach  of  a  contract  made  by  the  as- 
sociation's Secretary,  where  there  was  evi- 
dence the  secretary's  authority  was  limited  by 
the  artides  of  association,  as  to  which  plain- 
tiff was  put  on  inquiry,  and  that  all  contracts 
should  be  executed  in  the  name  of  its  presi- 


dMit,  vice  president,  or  board  of  trustees,  a 
charge,  in  connection  with  special  issues  aa  to 
agency,  that  an  agent  was  one  who  acta  on  be- 
half of  another  under  an  agreement  express  or 
implied,  or  one  who  undertakes  to  act  for  an- 
other, who,  with  knowledge  of  the  facts,  ac- 
quieaces  therein,  was  too  general,  and  likely 
to  convey  the  idea  that,  if  the  secretary  wan 
the  agent  of  tha  assodation  for  any  purpose, 
his  execution  of  the  eoutraet  wotdd  bind  the  as- 
sociation. 

2.  Mines  and  minerals  «=9l  12(1)— General 
statute  relating  to  liens  does  not  apply  to  ell 
well  drilling. 

Rev.  St.  art.  6623,  prescribing  procedore 
to  fix  liens  of  laborers  and  materialmen  on 
buildings,  railroads,  etc.,  doea  not  give  a  lien 
to  one  who  drills  an  oil /well  on  the  premises, 
and  who  is  given  a  lien  by  Vernon's  Ann.  Civ. 
St  Sapp.  1818,  arts.  66S9a-5639d. 

3.  Mines  and  minerals  €=>!  14— To  serve  a  lien 
written  contract  to  drill  well  must  be  recorded 
and  Itemized  account  filed. 

In  order  to  secure  a  lien  for  drilling  an  oil 
well  given  by  Vernon's  Ann.  Oiv.  St.  Sapp.  1918, 
arts.  5639a-5639d,  which  requires  the  same 
proceedings  as  those  required  under  Rev.  St.  tit 
86,  c.  2,  the  contractor  must  comply  with  the 
provision  of  article  5622  of  that  chapter,  re- 
quiring the  written  contract  to  be  recorded, 
and  an  itemised  statement  of  account  nnder  an 
oral  claim  to  be  filed. 

4.  Mines  and  minerals  ^s>il4 — Affidavit  of 
work  under  oral  contract  held  not  an  "Item- 
ized account." 

An  account  filed  by  an  oil  well  driller  to 
fix  his  lien  daim,  which  merely  stated  it  was 
for  labor  for  specified  number  of  days  at  stated 
rates  and  for  material  furnished,  was  not  an 
itemised  account  within  the  meaning  of  the 
mechanic's  lien  statute. 

5.  Miaas  and  minerals  «s»ll4— Written  ao- 
knowledgment  of  debt  dees  not  curs  firilurs 
of  lien  olalmant  to  file  Itemized  aoeount. 

The  failnre  of  a  lien  daimant  to  file  the 
itemized  account  required  by  Rev.  St.  art.  5622. 
is  not  cured  by  a  written  acknowledgment  by 
tile  owner's  agent  that  the  amount  claimed  is 
due. 

6.  Sequestration  «=3l2— Deseriptlon  as  proper- 
ty on  oil  lease  Is  Insuffldent. 

An  affidavit  for  sequestration  which  de- 
scribed the  property  as  five  acres  of  land  in  the 
southeast  comer  of  a  designated  block,  togeth- 
er with  ail  personal  property  situated  thereon, 
did  not  describe  the  proper  with  snch  certain- 
ty that  it  might  be  identified  as  required  by 
Rev.  St.  art.  7095,  and  was  insufficient  to  sup- 
port the  writ 

On  Appellee's  Motion  for  Rehearing. 

7.  Joint-stock  companies  «=>I7— Minute  of  ap- 
pointment of  general  manager  unnecessary. 

A  showing  by  the  minutes  of  a  Joint-stock 
association  that  ita  secretary  had  been  a|>- 
pointed  general  manager  was  not  necessary  to 
make  liim  such. 
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B.  Jolnt-ttook  eam|»ainlM  «=3l7— Sooratary* 
treasurer  may  also  be  general  manager. 
The  fact  that  an  individual  was  one  of  the 
trustees  of  the  joint-stock  association  and  also 
its  secretary  and  treasurer  would  be  no  legal 
obstacle  to  his  appointment  and  service  as  gen- 
eral manager. 

9-  Joint-stock  companies  «=9>l8^Bound  by  oea> 
traots  of  gooeral  aiaaaffer. 
Where  the  uncontroverted  proof  showed 
that  the  secretary-treasurer  of  a  joint-stock  as- 
sociation was  its  general  manager  and  in  ex- 
clusive charge  of  its  oil  leases  at  the  time  con- 
tracts were  made  by  him  for  drilling  on  the 
leases,  the  association  was  bound  by  those  con- 
tracts, though  contracts  made  by  him  in  his  ca- 
pacity as  secretary  and  treasurer  would  not 
have  been  binding. 

10.  Appeal  and  error  «=3l043(l)— Rsfasal  to 
quash  sequestration  held  cured  by  finding  oa 
damages. 

The  erroneous  refusal  of  the  trial  court  to 
quash  a  writ  of  sequestration  was  cured  where 
a  special  issue  was  submitted  as  to  the  dam- 
ages caused  by  the  sequestration,  and  the  jury 
found  there  were  no  damages. 

On  Appellant's  Motion  for  Rehearing. 

11.  Appeal  and  error  4=3742 (4)— Proposltlaa 
agreement  was  without  ooaslderatlon  held  not 
germane  to  assignment. 

A  proposition  that  an  agreement  to  pay  a 
well  driller  a  stated  sum  for  each  day  his  rig 
was  idle  was  without  consideration  is  not  ger- 
mane to  an  assignment  that  it  was  error  to 
refuse  a  peremptory  instruction  that  defend- 
ant's agent  bad  no  legal  authority  to  bind  it  by 
such  agreement. 

12.  Contracts  «=>54( I)— Leaving  rig  on  prem- 
ises Is  consideration  for  promise  to  pay  for 
delay. 

Where  a  well  driller  left  his  rig  upon  de- 
f endant'a  premises  at  the  request  of  defendant's 
manager,  pending  litigation,  so  as  to  be  ready  to 
drill  as  soon  as  the  title  wag  cleared,  his  com- 
pliance with  that  request  was  sufficient  coh- 
sideration  to  support  the  manager's  subsequent 
agreement  to  pay  a  stipulated  sum  per  day  for 
the  delay. 

13.  Evidenoa  «3>  1 58  (27)— Parol  evidence  ad- 
misslble  to  establish  supplemental  agreement. 

A  parol  agreement  that  an  oil  lessee  should 
pay  a  well  driller  a  stipulated  sum  per  day 
for  the  time  daring  which  work  was  delayed  by 
litigation,  supplemental  and  subsequent  to  the 
written  agreement  for  drilling  the  well,  may 
be  proved  over  the  objection  that  it  was  viola- 
tive of  the  best  evidence  rule. 

14.  Appeal  and  error  iS=»742  (4)— Proposition 
evidence  of  oral  contract  was  IncompetoDt  held 
not  germane. 

A  proposition  that  parol  evidence  of  an 
agreement  was  incompetent  is  not  germane  to 
an  assignment  ttiat  the  court  erred  in  refus- 
ing a  peremptory  instruction  because  defend- 
ant's agent  was  not  authorised  to  make  such 
agreement. 


15.  Mines  and  mlaarals  4=9t09— EvManee  bold 
aot  to  require  sabmlssioa  of  Issue  of  drllllag 
la  workmanlike  maanar. 

In  an  action  by  a  well  driller  against  a  les- 
see for  the  agreed  price  for  drilling  the  well, 
evidence  that  after  plaintiir  ceased  drilling  oth- 
ers drilled  deeper  and  found  a  greater  quantity 
of  oil  was  insufficient  alone  to  require  submis- 
sion to  the  jury  of  an  issue,  requested  by  de- 
fendant, whether  plaintiff  had  drilled  the  well 
in  a  workmanlike  manner. 

16.  Appeal  and  error  «3>930(3)— Itaaa  not  ro- 
quostad  prosnmed  to  have  bean  fonad  to  sap- 
port  judgmeat. 

Where  the  trial  was  upon  special  issues, 
and  neither  party  requested  the  submission  of 
a  particular  issue  to  the  jury,  a  judgment  in 
plaintilTs  favor  imports  a  finding  by  the  trial 
judge  on  that  issue  favorably  to  plaintiff. 

17.  Contracts  O=>303  (5)— Driller  ready  to  per- 
form can  recover  at  coatraot  rate. 

A  driller,  who  had  set  up  his  rig  on  def  end- 
ant'e  premises  under  the  orders  of  its  general 
manager  and  was  ready  and  willing  to  prosecute 
the  work  of  drilling,  is  entitled  to  recover  at 
the  stipulated  price  per  day,  though  he  was  pre- 
vented from  drilling  by  litigation  affecting  de- 
fendant's'title. 

Aiweal  from  District  Court,  Wichita  Coun- 
ty;   P.  A.  Martin,  Judge. 

Salt  by  George  Qordon  against  tlie  Banner 
Oil'  &  Gas  Company  to  recover  damagea  for 
breach  of  contrtuit.  Judgment  for  plalntUt; 
and  defendant  appeals.  Judgment  reformed 
to  eliminate  therefrom  the  foredosure  of  the 
lien  claimed  and  alfirmed  in  other  respects. 

Smoot  &  Smoot,  of  Wicblta  Falls,  for  ap- 
pellant. 

Bulllngton,  Boone,  Humphrey  #  Hoffman, 
of  Wichita  Falls,  for  appellee. 

DUNKLIN,  J.  George  Gordon  recovered 
a  judgment  against  the  Banner  Oil  &  Gas' 
Company  for  tbe  sum  of  $15,417.60,  from 
which  the  defendant  has  appealed. 

Plaintiff's  suit  was  for  damages  for  the 
breach  of  two  contracts  alleged  to  have  been 
made  by  and  between  him  and  tbe  defend- 
ant, an  unincorporated  Joint-stock  associa- 
tion, acting  by  and  through  its  agent,  one 
H.  A.  Pagenkopf,  for  oil  well  drilling  work 
to  be  done  by  plaintiff  for  tbe  defendant, 
and  also  for  $93  as  the  value  of  certain 
supplies  tised  in  said  drilling  operations  and 
furnished  by  plaintiff  at  the  Instance  and 
request  of  tbe  defendant,  acting  through  tbe 
same  agent.  Plaintiff  also  sought  a  fore- 
closure of  an  alleged  statutory  lien,  upon  the 
lease  on  which  said  drilling  work  was  done 
and  upon  certain  oU  well  supplies  situated 
thereon,  for  tbe  work  he  bad  done  and  ma- 
terial be  had  furnished  in  connection  there- 
with. The  written  contract  so  pleaded  and 
Introduced  in  evidence  on  the  trial  la  aa 
follows: 
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"Thtf  memonndnm  of  asreement  made  ud 
entered  into  tbia  day  by  and  between  Banner 
Oil  &  Gas  Company,  a  joint-stoclc  aaaoeiation 
with  limited  liability  as  fully  shown  in  the  de<^ 
laratioD  of  trust  on  file  in  the  deed  records  of 
Wichita  county,  Texas,  first  party,  and  George 
Gordon,  second  party,  witnesseth:  That  where- 
as tbe  second  party  is  the  owner  of  a  standard 
riir  and  drilling  tools,  and  has  contracted  to 
drilhng  ancb  wdls  as  the  first  party  shall  de- 
sire, therefore  to  that  end  the  following  Is 
agreed: 

"1.  That  the  first  party  la  to  employ  the  sec- 
ond party  to  do  such  drilling  as  is  necessary  to 
bring  in  its  wells  at  the  rate  of  $125.00  per 
day,  payable  on  the  1st  and  15th  of  each 
month. 

"2.  That  the  second  party  agrees  to  do  stidi 

drilling  in  a  careful  and  worlunanlike  manner, 

and  to  give  his  entire  time  and  attention  to  the 

■  same  during  the  time  he  is  being  so  employed. 

'9.  That  the  first  party  is  to  fnmish  the  nec- 
essary derrick,  and  other  things  necessary  t<» 
atandariie  the  rig,  and  the  second  party  is 
to  famish  all  necessary  tools,  etc,  lid)or  and 
materials  except  water  and  fneL 

"4.  Second  party  is  to  go  on  the  work  as 
soon  as  directed,  and  the  pay  of  such  second 
party  is  t«  commence  as  soon  as  he  ahall  be- 
gin to  rig  np,  at  the  direction  of  the  first  party. 

"Witness  our  bands  in  duplicate  this  the  14tk 
day  of  Jane.  A.  D.  Idl9. 

"Banner  Oil  &  Gas  Co., 

"H.  A.  Pagenkopf,  Sec-Treaa. 
"Geo.  Gordon." 

PlaintUTs  petition  contained  these  farther 
allegations: 

"That  nnder  the  terms  of  said  written  agree- 
ment the  plaintiff  mored  onto  the  lease  belong- 
ing to  the  defendant  on  Jnn«  14,  1919,  but  was 
delayed  in  rigging  op  until  August  9,  1919; 
that  such  delay  was  caused  by  the  failure  of  tbe 
defendant  to  have  its  well  tn  proper  shape  to  be 
standardised  and  equipped  with  tools  in  ac- 
cordance with  the  contract  with  plaintiff.  That 
on  the  9th  of  August,  A.  D.  1919,  the  said  de- 
fendant ordered  and  directed  the  plaintiff  to 
rig  up. 

"Plaintiff  began  rigging  up  on  the  9th  day 
of  August,  A.  D.  1910,  and  under  the  terms  of 
said  written  agreement  worked  with  such  stand- 
ard rig  67  days,  being  from  August  0,  1919,  to 
October  4,  1919. 

"That  on  or  about  the  4th  day  of  October, 
A.  B.  1919,  plaintiff  and  defendant  made  and 
entered  into  an  additional  oral  agreement,  by 
the  terms  of  which  defendant  employed  plain- 
tiff, in  addition  to  the  standard  rig  which  he 
had  on  the  said  lease,  to  use  a  star  machine 
for  tiie  purpose  of  drilling  and  swabbing  the 
wells  on  said  lease,  and  agreed  to  pay  the 
plaintiff  the  sum  of  $200  per  day  for  the  use  of 
said  star  rig  and  standard  rig,  that  is,  to  pay 
plaintiff  |200  per  day  for  the  use  of  both  of  said 
rigs.  That  tliereafter,  beginnittg  ran  the  5th 
day  of  October  A.  D.  1919,  tbe  plaintiff  worked 
and  performed  labor  84  days  with  both  of  his 
rigs,  for  which  the  said  defendant  promised  to 
pay  plaintiff  tbe  sum  of  $200  per  day,  that  is, 
to  give  plaintiff  $75  per  day  in  addition  to  the 
$125  per  day  for  the  use  of  his  star  rig,  which 
was  performed  from  October  5,  A.  D.  1919,  to 
November  0,  1910,  inclusive. 


"That  as  hereinbefore  alleged  the  plaintiff 
moved  on  said  lease,  with  his  standard  rig  and 
tools,  on  June  14,  1919.  but  was  delayed  in  rig- 
ging, up  until  August  9,  1919,  having  such  rig 
idle,  waiting  on  said  job,  56  days,  and  that  said 
defendant  agreed  and  promised  to  pay  plaintiff 
the  sum  of  $23  per  day  for  the  time  said  rig 
was  idle. 

The  evidence  Introdnced  was  sufficient  to 
sustain  findings  that  plaintiff  entered  Into 
tbe  alleged  contract  with  H.  A.  Pagenkoi>f 
as  tbe  agent  and  representative  at  the  de- 
fendant, and  following  are  some  of  the  spe- 
cial issues  submitted  to  tbe  Jury  with  their 
tlndinga  thereon: 

"By  th«  term  'agent*  is  meant  one  who  acts 
for  and  on  behalf  of  another  under  agreement 
express  or  implied.  One  also  becomes  the 
agent  of  another  who  undertakes  to  act  for  and 
on  behalf  of  said  party,  which  party,  with 
fall  knowledge  of  such  facts  and  conduct,  ac- 
quiesces In  same,  and  holds  out  to  the  public, 
or  third  paities  dealing  with  him,  sach  person  - 
as  being  authorized  to  so  act. 

"Bearing  in  mind  tbe  above,  you  will  answer 
the  following  questions': 

"Special  issue  No.  1:  Was  H.  A.  Pagenkopf 
the  agent  of  the  Banner  Oil  &  Gas  Company  at 
the  time  he  made  the  written  contract  sued 
upon?    Answer:   Yes. 

"Special  Issue  No.  2:  Was  H.  A.  Pagenkopf 
tbe  agent  of  the  Banner  Oil  ft  Gas  Company  at 
the  time  he  made  the  oral  agreement  with 
the  plaintiff  to  pay  Um'fTS  par  day  for  star 
rig?    Answer:  Yes. 

"Special  Issue  No.  8:  Was  H.  A.  Pagenkopf 
agent  for  the  Banner  Oil  ft  Gas  Company  at 
the  time  he  agreed  to  pay  the  plaintiff  the  simi 
of  $25  per  day  for  waiting  to  rig  up?  Answer: 
Yes. 

"Special  Issue  No.  4:  Was  H.  A.  Pagenkopf 
tbe  agent  of  the  Banner  Oil  ft  Gas  Company 
at  the  time  he  acknowledged  in  writing  the  in- 
debtedness of  plaintiff?    Answer:   Yes, 

"(a)  Did  the  trustees  of  the  Banner  Oil  ft 
Gas  Company  or  the  majority  thereof  have 
kuowledge  that  H.  A.  Pagenkopf  was  as- 
suming to  act  for  the  Banner  Oil  &  Gas  Com- 
pany in  the  employment  of  the  plaintiff?  An- 
swer:   Yes. 

"(b)  Did  the  trustees  of  the  Banner  Oil  ft 
Gas  Company  or  the  majority  thereof  know 
that  the  said  Gordon  was  employed  on  said  lease 
at  the  time  the  said  Gordon  was  performing  the 
work  thereon?    Answer:   Yes. 

"(c)  Did  the  said  trustee  of  the  Banner  Oil 
&  (ias  Company,  or  the  majority  thereof,  make 
any  protest  to  George  Gordon  against  the  acts 
of  the  said  H.  A.  Pagenkopf  in  so  employing 
the  said  George  Gordon?    Answer:  Yes." 

The  proof  was  nncontroverted  that  Pagen- 
kopf was  defendant's  authorized  representa- 
tive for  some  purposes;  but  whether  or  not 
the  making  of  said  contracts  was  within  the 
scope  of  bis  powers  as  such  agent  was  a 
sharply  controverted  Issue  of  fact.  Pagen- 
kopf testified  that  tbe  only  drilling  done  by 
plaintiff  was  with  the  star  machine,  and 
that  that  drilling  was  to  a  depth  of  only 
a  tew  feet;  that  be  was  secretary  and  treas- 
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urer  of  the  defendant  association,  and  bii^ 
whole  authority  to  represent  defendant  was 
contained  in  Its  articles  of  association,  and 
that  he  did  not  consult  with  any  of  the  offi- 
cers of  the  company  before  he  signed  the 
written  contract  sued  on.  There  was  evi- 
dence sufficient  to  put  plaintiff  on  notice  of 
the  character  of  the  association  with  whom 
he  was  dealing,  and  by  defendant's  articles 
of  association,  the  management  of  its  affairs 
was  placed  exclusively  in  its  board  of  trus- 
tees, and  specifically  provided  that  the  duties 
of  the  secretary  and  treasurer  should  be  to 
keep  its  books  and  records  and  funds  and 
sign  certificates  of  stodc  with  the  president 
of  the  association,  and  render  such  other 
services  as  the  board  of  trustees  shall  direct. 
By  defendant's  by-laws  it  was  provided  that 
all  evidence  of  indebtedness  of  defendant 
should  be  countersigned  by  its  president  or 
vice  president,  and  that  all  Its  authorized 
contracts  imdertaken  in  the  course  of  its 
business  should  be  executed  in  the  name  of 
the  president,  vice  president,  or  board  of 
trustees.  Other  officers  of  the  company  tes- 
tified, in  substance,  that  Pagenkopf  bad  no 
authority  from  the  company  to  make  said 
contracts. 

[1]  In  view  of  such  evidence  in  connection 
with  the  further  facts,  as  found  by  the  jury, 
ttiat  defendant's  trustees  protested  to  plain- 
tiff against  the  act  of  Pagenkopf  in  employ- 
ing him,  the  language  Used  by  the  trial  Judge, 
.  with  reference  to  the  question  of  Pagenkopf 's 
agency  to  make  the  contracts  sued  on  was 
too  general,  and  was  likely  to  Impress  the 
Jury  with  the  idea  that.  If  Pagenkopf  was 
defendant's  agent  for  any  purpose,  that 
would  authorize  him  to  bind  defendant  by 
the  contracts  in  controversy.  The  defendant, 
not  only  objected  to  the  language  so  used, 
but  requested  instructions  presenting  spe- 
cifically the  issue  whether  or  not  Pagenkopf 
was  authorized  by  the  defendant  to  bind  it 
by  said  contracts,  which  requested  instruc- 
tions were  refused  by  the  court.  Willis  v. 
urelner,  26  S.  W.  858. 

[2, 3]  In  the  affidavit  filed  by  plaintiff  for 
the  purpose  of  fixing  the  statutory  lien  al- 
leged, and  which  he  prayed  to  be  foreclosed, 
hie  stated  that — 

"Due  notice  haa  been  given  by  afSant  of  the 
labor  performed  in  accordance  with  artide  6623 
of  the  Revised  Statutes  of  this  state." 

It  h&k  been  decided  that  that  artide  of  the 
statutes  did  not  give  a  lien  for  such  labor 
as  was  performed  by  plaintiff  in  the  present 
suit  See  Barton  v.  Wichita  River  Oil  Co., 
187  S.  W.  1013;  Farmers'  Elevator  Co.  v. 
Advance  Thrasher  Co.,  189  S.  W.  1018.  But 
by  articles  5639a  to  5Ui0d,  inclusive,  enacted 
i^'ebruary  13,  1917,  a  lien  Is  provided  to  se- 
cure payment  for  such  work,  and  the  pro- 
ceedings required  to  fix  such  a  lien  under 
that  act,  as  well  as  under  article  5623,  are 
the  same  as  those  required  imder  title  86, 


dtapter  2,  relating  to  Uens  for  labor  per- 
formed on  bnOdingB  and  railroads,  to  which 
reference  is  specifically  made  in  those  stat- 
utes. However,  article  5622,  which  Is  one  of 
the  articles  referred  to,  reads  as  follows: 

"In  order  to  fix  and  secure  the  lien  herein 
provided  for,  it  shall  be  the  duty  of  every  orig- 
inal contractor,  within  four  months,  and  every 
joarneyman,  day-laborer  or  other  person  seek- 
ing to  obtain  the  benefits  of  the  provisions  of 
this  law,  within  thirty  days  after  the  indebt- 
edness shall  have  accrued,  to  file  his  or  their 
contract  in  the  office  of  the  county  derk  of 
the  county  in  which  such  property  is  situated, 
and  cause  the  same  to  be  recorded  in  a  book  to 
be  kept  by  the  county  derk  for  that  purpose; 
provided,  that,  if  such  journeyman,  day-laborer 
or  other  persons  have  no  written  contract,  it 
shall  be  sufficient  for  them  to  file  an  itemized 
account  of  their  daim,  supported  by  affidavit, 
showing  that  the  account  is  just  and  correct, 
and  that  all  just  and  lawful  offsets,  payments 
and  credits  known  to  the  affiant  have  been  al- 
lowed." 

[4]  Since  the  written  contract  was  not  filed 
for  record  as  required  by  that  statute,  no 
lien  was  fixed  for  the  amount  claimed  under 
that  contract.  And  as  the  affidavit  filed  did 
not  properly  itemize  the  aoeount  for  labor 
performed  under  the  oral  contract  nor  the 
amount  claimed  for  material  furnished,  no 
lien  was  fixed  for  the  amount  claimed  for 
that  work  or  materiaL  That  part  of  the 
account  stating  the  claim  made  reads: 

"For  labor  and  material  furnished  as  follows: 
To  90  days'  work  from  $126.00  to  fSOOJOO  per 
day  and  56  days  waiting  on  said  job  by  con- 
tract at  $25.00  per  day,  and  for  material  fur- 
nished, $15,417.00." 

[6]  Clearly  that  statement  does  not  con- 
stitute an  "itemized  account"  within  the 
meaning  of  the  statute.  Not  did  the  writ- 
ten acknowledgment  of  the  debt  claimed, 
made  by  Pagenkopf  after  the  work  was  done, 
cure  the  defect,  even  if  he  was  duly  author- 
ized by  defendant  to  execute  the  same.  A 
compliance  with  the  statute  was  necessary 
in  order  to  fix  the  lien  claimed,  and,  since 
plaintiff  failed  to  comply  with  it,  the  court 
erred  in  decreeing  and  foreclosing  such  a 
lien.  Meyers  v.  Wood.  95  Tex.  67,  06  8.  W. 
174;  Lyon  v.  Elser,  72  Tex,  804,  13  8.  W. 
177;  Lyon  &  Gribble  v.  Ozee,  66  Ter.  05,  IT 
S.  W.  405. 

It  Is  unnecessary  to  determine  whether  or 
not  the  affidavit  filed  by  plaintiff  to  fix  a 
lien  was  sufficient  to  fix  a  lien  under  the 
new  statutes  (articles  5639a  to  6639d)  In 
view  of  the  fact  that  it  made  no  reference 
thereto,  but  apparently  Indicated  an  inten- 
tion on  the  part  of  the  plaintiff  to  claim  a 
lien  only  under  article  5623,  since,  as  shown 
above,  plaintiff  did  not  comply  with  the  re- 
quirements of  the  new  statutes. 

[8]  We  are  of  the  opinion  further  that  the 
trial  court  erred  in  overruling  defoidant's 
motion  to  quash  the  writ  ot  sequestration 
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ytblch  waa  sued  oat  hy  plaintiff  and  levied 
on  the  property  upon  whicb  the  lien  waa 
claimed,  for  lack  of  a  proper  statutory  atu- 
davit  as  a  predicate  fberefor.  The  afUdavlt 
failed  to  descrllie  either  the  lease  or  the  per^ 
Bonal  property  sought  to  be  sequestered  with 
that  d^ree  of  certainty  which  Is  required 
by  article  7095,  V.  S.  a?ex.  CIt.  Statotea  The 
property  sought  to  be  sequestered  is  de- 
scribed in  the  aflldavit  as  follows: 

"Being  five  acres  of  land  in  the  southeast 
comer  of  bloek  86,  northwest  division  of  Wich- 
ita county,  Texas,  together  with  all  personal 
property  situated  thereon." 

Article  7095  of  the  statutes  reads: 

"No  seqaestration  shall  issne  in  any  cause 
until  the  party  applying  therefor  shall  file  an 
affidavit  in  writing  statfiig:    •    •    • 

"3.  The  property  to  be  sequestered  shall  be 
described  with  such  certainty  that  it  may  be 
identified  and  distingulahed  from  property  of 
a  like  kind,  giving  the  valne  of  each  article  of 
the  property  and  the  county  in  wliicb  the  same 
is  situated." 

For  the  reasons  noted,  the  Judgment  of 
the  trial  court  is  reversed,  and  the  cause  is 
remanded. 

On  Appeiaee'a  Motion  for  Rehearing. 

[7,  t]  Our  attention  has  been  called  to  the 
fact,  which  was  establlislied  by  uncontrovert- 
ed  proof,  that  H.  A.  FageuUopf  was  the 
general  manager  of  the  Banner  Oil  &  Oas 
Company  at  the  time  he  made  the  contracts 
in  controversy  with  George  Gordon.  While 
the  testimony  showed  that  there  was  no 
showing  on  the  minutes  of  the  company  that 
Pagenkopf  was  appointed  general  manager,' 
such  a  showing  was  not  necessary  to  make 
him  such.  And  although  by  the  articles  of 
association  Pagenkopf,  who  was  one  of  the 
trustees  of  the  association,  was  named  as 
secretary  and  treasurer,  and  his  powers  were 
restricted  to  the  duties  of  that  appointment, 
luat  fact  would  be  no  legal  obstacle  to  his 
appointment  and  service  as  general  manager 
alsa  The  proof  further  showed  that  at  the 
time  the  contracts  were  made  the  other  trus- 
tees of  the  association  knew  that  Pagenkopf 
was  acting  as  general  manager  and  in  sole 
charge  of  the  lease,  and  not  only  did  not 
object  to  his  service  In  that  capacity,  but 
acquiesced  therein.  And  'on  January  7,  1920, 
the  trustees,  In  regular  session,  passed  a 
resolution  by  unanimous  vote,  which  was  en- 
tered on  the  minutes  of  the  association,  re- 
citing: 

'7hf>t  the  services  of  H.  A.  Pagenkopf,  as 
general  manager,  be  discontinued  at  once,  there 
being  no  farther  necessity  for  the  services  of 
a  general  matuiger,  since  the  company  disposed 
of,  its  holdings  and  has  arranged  for  the  serv- 
ices of  a  gauger;  that  the  salary  of  the  said 
H.  A.  Pagenkopf  continue,  however,  until  the 
12th  day  of  February,  1920,  at  which  time  they 
Shan  be  discontinued." 


The  evidence  further  shows  conclusively 
that  the  protest  which  was  made  by  the 
other  trustees  against  the  acts  of  H.  A. 
Pagenkopf  in  employing  George  Gordon,  as 
found  by  the  Jury,  was  not  made  until  after 
Pagenkopf,  acting  for  defendant,  had  entered 
Into  the  contracts  in  controversy  with 
Gordon. 

[9]  Since  H.  A.  Pagenkopf  was  the  general 
maniiger  of  the  defendant  company  and  in 
exclusive  diarge  of  its  leaseliold  Interests 
at  the  time  the  alleged  contracts  were  made 
by  him  for  the  company,  it  follows  that  the 
defendant  was  bound  by  those  contracts,  be- 
cause the  authority  to  act  as  general  mana- 
ger necessarily  included  the  power  to  make 
them  in  the  name  of  and  for  the  company. 
nooker-Jones  Oil  Co.  v.  National  Beflnlng 
Co.,  63  Tex.  Civ.  App.  142,  182  S.  W.  815; 
Cueio  Packing  Co.  t.  Alamo  Mfg.  Co.,  194 
S.  W.  494. 

[10]  The  failure  of  the  oourt  to  quash  the 
writ  of  sequestration  was  harmless  error.  In 
view  of  the  fact  that  the  court  did  submit 
the  issue  of  damages  claimed  by  the  defend- 
ant for  wrongfully  suing  out  that  writ,  and 
the  Jury  found  that  defendant  sustained  no 
damages  by  reason  of  its  levy.  But  we  ad- 
here to  our  conclusiOD  reached  on  original 
bearing  that  no  statutory  lien  was  fixed  by 
plaintiff,  for  the  reasons  stated  in  our  orig- 
inal opinion. 

Accordingly,  the  Judgment  of  the  trial 
court  is  so  reformed  as  to  eliminate  there- 
from the  foreclosure  of  the  xien  alleged,  and 
Judgment  Is  here  rendered,  denying  plalntifC 
that  relief,  but  in  all  other  respects  the 
judgment  is  affirmed.  And  our  former  Judg- 
ment reversing  the  Judgment  of  the  trial 
court  in  its  entirety  and  remanding  the  cause 
for  another  trial,  la  set  aside. 

On  Appellant's  MotlMi  for  Bdiearing. 

Appellant  inalBtB  upon  a  discussion  of  sev- 
eral assignments  of  error  presented  In  its 
original  briefs,  which  were  heretofore  duly 
considered  and  overruled  without  a  discus- 
sion of  them,  as  we  deemed  that  unnecessary. 

[11-14]  One  of  those  assignments  was  ad- 
dressed to  the  refusal  of  a  requested  per- 
emptory instruction  that  Pagenkc^f  had  no 
legal  authority  from  the  defendant  company 
to  bind  It  by  the  contract  to  pay  Gordon 
$2B  per  day  for  the  56  days  he  waited  to  rig 
up  his  machine  after  he  had  moved  on  the 
lease.  Our  condusion,  already  expressed, 
that  his  authority  to  make  such  an  agree- 
ment was  conclusively  established  by  the  evi- 
dence is  an  answer  to  that  assignment.  The 
proposition  submitted  under  that  assignment 
that  the  agreement  was  without  considera- 
tion is  not  germane  to  the  assignment,  al- 
though It  is  presented  under  another  assign- 
ment to  the  Judgment.  Furthermore,  there 
was  proof  to  show  a  sufficient  consideration 
in  the  testimony  of  Pagenkopf  to  the  effect 
that  Gordon  moved  his  rig  on  the  lease  when 
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directed  to  do  to  by  Pagenkopf;  tbat  the 
delay  In  rigging  up  was  due  to  no  fault  of 
Gordon,  but  to  litigation  against  defendant 
company  by  others;  that  Gordon  was  propoe-' 
Ing  to  more  to  another  lease,  where  he  wa^ 
offered  drilling  worl!:  and  waa  prevailed  on  byi 
Pagankopf  to  remain,  as  the  latter  was  dally 
expecting  the  well  to  be  ready  for  Gordon'i^ 
work  to  begin,  and  that  In  obedience  to  that 
request  Gordon  ronalned.  The  fact  that 
Pagenkopf  did  not  agree  to  pay  $25  per  day 
for  the  delay  until  after  the  delay  had  oc- 
curred did  not  show  that  the  promise  was 
without  consideration,  since  a  sufficient  con- 
sideration had  already  passed.  After  mov- 
ing on  the  lease  at  Pagenkopfs  request,  cer- 
tainly Gordon  was  not  required,  under  his 
contract,  to  wait  Indefinitely  and  for  an  im- 
reasonable  length  of  time  to  rig  np  liis  ma- 
chine and  begin  drilling.  The  parol  contract 
to  pay  $25  per  day  for  the  delay  in  starting 
work  was  subsequent  and  supplemental  to 
the  written  contract  sued  on,  and  hence  proof 
oi  it  was  not  subject  to  the  oojection  that 
it  was  violative  of  the  best  evidence  rule,' 
as  contoided  in  another  preposition  submit-' 
ted  under  the  assignment  now  under  dlscutK 
sion,  although  that  proposition  likewise  clear- 
ly is  not  germane  to  the  assignment.  6  R. 
C.  ij.  p.  674,  par.  82. 

Several  other  assignments  are  presented 
to  the  failure  of  the  court  to  submit  to  tlie 
Jury  issues  of  Pagenkopf's  agency  to  make 
the  different  contracts  sued  on.  There  is 
no  merit  In  any  of  those  assignments,  since 
those  Issues  were  submitted,  and  the  Jury 
returned  findings  thereon  favorable  to  the 
plaintiff. 

[IS]  There  was  no  error  In  refusing  to 
submit  the  requested  issue  whether  or  not 
Gordon  drilled  the  well  on  defendant's  lease 
in  a  skillful  and  workmanlike  manner,  since 
there  was  no  evidence  to  show  that  he  failed 
to  do  ao.  The  testimony  urged  by  appellant, 
to  the  effect  that  after  plaintiff  had  drilled 
a  short  distance  into  the  sand  and  the  well 
had  produced  20  barrels  per  day,  other  drill- 
ers drilled  it  deeper  and  found  a  greater 
quantity  of  oil,  did  not  tend  to  prove  that 
the  work  performed  by  Gordon  was  done  in 
an  unskillful  manner.  In  fact,  there  was  no 
contention  that  defendant  demanded  that  the 
well  be  drilled  deeper. 

[It]  Complaint  la  made  of  the  refusal  of 
the  court  to  submit  two  special  Issues  re-, 
quested  by  appellant,  one  being  whether  or 
not  Gordon  worked  with  the  standard  rig 
on  the  lease  from  August  9,  1919,  to  October 
4,  1919,  as  alleged  in  plaintiff's  petition ;  and 
the  other  being  wbetber  or  not  Gordon 
worked  and  performed  labor  with  both  of  his 
rigs  on  the  lease  from  October  5,  to  Novem- 
ber 6,  1919,  as  alleged  Ut  plaintiff's  petition. 
The  proof  was  uncontroverted  that  plaintiff 
did  not  perform  actual  work  with  the  two 
rigs  during  the  entire  periods  mentioned  ia 
those  issues;  and,  U  those  were  controlling 


Issues,  appelant  was  entitled  to  a  perempto- 
ry instruction  thereon  for  findings  in  accord- 
ance with  the  uncontroverted  proof.  It  is 
true  that  plaintiff  did  allege  the  performance 
of  work  with  two  rigs,  as  stated  in  the  two 
requested  instructions;  but  the  following 
facts  were  established  by  the  uncontradicted 
testimony  of  botbi  plaintiff  and  Pagenkopf: 
In  obedience  to  Pagenkopfs  instructions, 
plaintiff  moved  his  rig  on  the  lease  June  14, 
1919.  One  Goldman  waa  then  working  on  a 
well  on  that  lease  and  had  drilled  it  to  a 
considerable  depth,  but'  the  same  had  not 
been  finished,  and  Pagenkopfs  purpose  in 
employing  plaintiff  was  to  have  him  finish 
that  well  as  soon  as  be  could  get  Goldman  to 
move  off.  DriUera  were  hard  to  find  in  that 
field,  and  it  was  Pagenkopf's  desire  and  in- 
tention to  make  sure  of  plaintlflTa  services 
as  soon  as  Goldman  should  leave  the  well 
and  give  plaintiff  an  opportunity  to  rig  up 
his  machine  and  begin  work.  While  plaintiff 
was  waiting  to  do  the  work  he  had  offers 
from  other  persons  to  do  drilling  on  other 
leases.  ,He  informed  Pagenkopf  of  these 
offers  and  of  his  desire  to  accept  same,  but 
at  Pagenkopf's  solicitation  be  was  inducea 
to  wait  tm  Goldman  for  the  full  period  of 
66  days,  after  the  termination  of  which 
period  Goldman  moved  off  the  lease.  Im- 
mediately thereafter  plaintiff  moved  bis 
standard  rig  to  the  well,  and  upon  Pagen- 
kopf's order  began  to  rig  up,  preparatory  for 
drilling  work,  employing  the  services  of  sev- 
eral men  In  order  to  do  so.  But  he  never 
finished  rigging  up  oh  account  of  certain 
liugatlon  which  had  been  Instituted  against- 
the  defendant  by  others,  and  for  which  be 
was  in  no  manner  responsible.  That  litiga- 
tion was  the  only  reason  for  his  failure  to 
finish  rigging  up  the  standard  machine  and 
proceeding  to  drill  with  it  Notwithstanding 
that  delay  he,  with  his  employes,  to  whom 
he  paid  high  wages,  was  kept  on  the  lease 
at  the  request  of  Pagenkopf,  who  later  de- 
cided to  use  a  star  drilling  machine,  and,  in 
order  to  induce  plaintiff  to  purchase  and  use 
one,  agreed  to  pay  him  $75  per  day  for  the 
use  of  It,  in  addition  to  $125  per  day  for  the 
standard  machine.  During  that  period  de- 
fendant was  endeavoring  to  sell  the  lease, 
and  had  procured  a  prospective  purchaser, 
who  had  agreed  to  pay  several  hundred 
thousand  dollars  for  it,  and  the  chances  to 
sell  would  be  increased  if  the  well  proved  to 
be  a  good  producer.  When  the  star  rig  was 
engaged,  one  Miller  had  agreed  to  purchase 
uie  lease  from  defendant,  and  he  Joined 
Pagenkopf  in  making  the  contract  for  use 
of  that  rig,  but  his  contract  of  purchase  was 
abandoned  by  him,  and  he  had  nothing  far- 
ther to  do  with  the  lease  of  the  drilling 
operations,  which  were  solely  under  active 
control  and  management  of  Pagenkopf  for 
the  defendant  Under  such  circumstances, 
the  findings  of  fact  sought  by  defendant  by 
the   two  requested   instructions   mentioned 
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above  wonld  not  hare  defeated  plaintllTa  suit 
under  the  contracts  alleged  and  proved. 

In  addition  to  the  facts  recited  above,  aft-* 
er  the  employment  of  plaintiff  had  termi- 
nated, Pagenkopf.  as  the  representative  of  de- 
fendant company,  gave  to  plaintiff  a  written 
statement,  acknowledging  defendant's  indebt- 
edness to  him  for  the  full  amount  claimed 
in  the  salt,  on  the .  claims  herein  asserted. 

[16]  ThO  trial  having  been  upon  special  is- 
sues submitted  to  the  Jury,  and  there  b^ng 
an  absence  of  any  finding  by  the  Jury  that 
plaintiff  compiled  with  his  obligations  under 
the  contracts  sued  on,  and  both  parties  hav- 
ing failed  to  request  the  submission  of  that 
issue  to  the  Jury,  the  Judgment  rendered  in 
plaintiff's  favor  necessarily  Imports  a  finding 
by  the  trial  Judge  that  he  discharged  the 
obligations  assumed  by  him  by  the  contracts 
sued  on  in  a  manner  satisfactory  to  the  de- 
fendant. And  appellant  has  presented  no 
specific  assignment  of  error  to  that  finding 
of  fact 

[1 7]  Furthermore,  the  facts  recited  above, 
showing  partial  performance  by  plaintiff  of 
his  drilling  contracts,  his  tendo-  of  full  per- 
formance, with  ability  and  readiness  to  make 
good  the  tender,  and  the  reasons  why  b€i 
failed  to  spedflcaUy  and  fully  perform  them, 
and  the  acceptance  by  defendant's  general 
manager  and  agent  of  the  tender  and  services 
rendered  as  a  full  satisfaction  of  plaintiff's 
obligations,  were  all  established  by  uncon- 
troverted  proof,  and  under  such  circumstanc- 
es It  conclusively  appears  that  plaintiff  was 
entitled  to  recover  the  contract  prices  for 
said  work.  8  Cyc.  646,  688;  1  Williston  on 
Contracts,  677,  687,  68S. 

Appellant's  motion  for  rehearing  is  over- 
mled. 


CECACCI  et  ux.  V.  MARTELLI  at  al. 
(No.  $059.) 

(Oonrt  of  Civil  Appeals  of  Texas.    Oalvssten. 

Nov.  14,  1S21.    Behearing  Denied 

Dec  8,  1921.) 

I.  Parent  and  child  4=92(3)— Custody  awarded 
to  persons  to  whom  parents  had  Intrusted 
child,  who  wort  better  akle  to  provldo  for 
bar. 

'  Where  plaintiffs,  to  whom  defendants  in- 
trasted  the  custody  of  a  child  in  infancy,  and 
who  had  cared  for  her  for  ten  years,  were  far 
better  able  to  provide  and  care  for  the  child 
than  defendants,  and  to  take  the  child  from 
plaintiffs  and  give  her  to  defendants  would  be 
to  remove  her  from  a  home  of  comfort  to  one 
of  less  comfort  and  more  hardship,  if  not  of 
poverty,  the  court  was  justified  in  awarding 
the  custody  of  the  child  to  plaintiffs,  though 
ordinarily  the  relative  financial  status  of  the 
parties  is  not  controlling. 
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2.  Parent  aad  ehlld  «=>2(3)— Wolfaro  of  child 
oontroillng  on  question  of  custody. 

In  a  case  involving  a  dispute  as  to  the  ens- 
tody  of  a  child  between  her  parents  and  per- 
sons who  have  cared  for  her  from  infancy,  the 
best  interests  of  the  diild  most  determine  the 
question,  and  the  child  is  entitled  to  the  bene- 
fit of  the  home  and  environment  which  wilT 
most  likely  promote  its  highest  welfare. 

3.  Parest  and  obild  «=»2(4)— Custody  of  child 
Is  qnostloB  of  fact,  aid  finding  not  disturb- 
ed unless  against  preponderance  of  evidenoo. 

In  a  case  involving  a  dispute  as  to  the 
custody  of  a  child,  the  question  as  to  the  best 
interests  of  the  child  is  one  of  fact  which  must 
be  determined  by  the  trial  court,  and  unless 
his  finding  is  so  against  the  preponderance  of 
the  evidence  as  to  be  clearly  wrong,  it  will  not 
be  disturbed  by  an  appellate  court. 

4.  Parent  and  ehlld  «=>2(2)— Relation  not  con- 
trolling In  detdrmlning  custody. 

In  deciding  a  dispute  as  to  the  custody  of 
the  child,  the  natural  relationship  of  parent 
and  child  must  be  given  the  very  highest  con- 
sideration, bnt  is  not  necessarily  determinative 
of  the  issue,  even  where  the  parents  are  not 
shown  to  be  in  any  sense  unworthy  of  the  trust 
of  rearing  their  child. 

Ap|>eal  from  District  Court,  Galveston 
County;  Bobt  Q.  Street,  Judge. 

Salt  by  (Catherine  P.  Martelli  and  husband 
against  A.  Cecacd  and  wife.  From  a  JtlOg- 
ment  for  plainttfft^  defendants  appeaL  Af- 
firmed. 

I  Marsene  Johnson,  Elmo  Johnson,  Roy 
Johnson,  and  Marsene  Johnson,  Jr.,  all  of 
Galveston,  for  appellants. 

John  H.  Bailey,  of  (^ero,  and  James  B. 
ft  Charles  J.  Stubbs,  of  Galveston,  for  appel- 

PLEASANTS,  C.  J.  This  proceeding  was 
instituted  by  ai^ellees  to  regain  from  appel- 
lants the  custody  of  a  minor  child  of  appel- 
lants'. The  trial  In  the  court  below'  without 
a  Jury  resulted  In  a  Judgment  In  favor  of 
plaintiffs  for  the  custody  of  the  child,  bat 
decreeing  that  she  visit  and  remain  with  her 
parents  from  Friday  afternoon  until  Satur- 
day afternoon  of  each  week. 

The  facts  dlsdosed  by  the  record  are, 
with  an  immaterial  exception  hereinafter 
indicated,  correctly  stated  by  the  learned 
trial  Judge  in  the  following  conclusions  of 
fact  and  law,  which  we  adopt  as  the  conclu- 
sions of  this  court: 

"The  court  finds  the  facts  to  be  in  all  re- 
speeta  as  aUoged  by  relators;  that  the  child 
was  by  her  parents  confided  to  tbem  when  an 
infant  only  13  months  old,  and  that  it  was  ex- 
pressly understood  and  agreed  by  the  parents 
that  they  wonld  not  seek  to  reclaim  her;  that 
relators  insisted  on  a  writing  to  that  effect, 
but  respondents  declared  that  to  be  unneces- 
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BtiTj.  At  the  time  sbe  was  given  relators  they 
bad  no  young  children  and  respondents  had 
five,  and  now  have  eight  besides  Mary,  all  nn- 
der  18  years  of  age.  Relators  have  faithfoUy 
cared  for  Mary  as  though  she  were  their  own 
child,  providing  for  her  every  material  want 
and  her  education  and  spiritual  welfare.  They 
have  tanght  her  to  love  and  honor  her  natural 
parents  and  have  sent  her  every  week,  as  far 
as  was  practicable,  to  spend  one  or  two  days 
with  them,  the  nnrse  they  bad  provided  for 
her  carrying  her  when  an  infant  and  the  cUld 
later  going  by  herself, 

"There  has  never  at  any  time  been  the  slight- 
est dissatisfaction  shown  or  complaint  made 
by  the  parents  with  the  manner  in  which  she 
was  treated,  cared  for,  and  Instructed.  The 
detention  of  the  child  by  her  parents  when  she 
was  last  sent  in  the  usual  way  to  visit  them 
was  due  to  some  caprice  of  the  mother,  prob- 
ably to  relators'  name  being  used  on  the  child's 
school  card,  a  fact  fully  explained  by  the  evi- 
dence and  done  without  any  intention  to  give 
her  their  own  name  instead  of  that  of  her  real 
parents.  But  whatever  th6  cause  It  was  not 
prompted  by  any  inconsideration  for  the  wel- 
fare of  the  child.  No  child  could  have  been 
more  tenderly  cared  for  or  better  provided  for. 
Relators  are  far  better  able  to  care  for  the 
child  than  are  her  parents,  who  have  no  relia- 
ble source  of  income  except  the  wages  of  the 
father,  who  is  an  ice  wagon  delivery  man  in 
the  employment  of  Capt;  Nicolini,  earning  $25 
a  weelc.  The  evidence  of  the  earnings  of  the 
17  year  old  son,  which  it  is  claimed  were  also 
contributed  to  the  support  of  the  Cecacci' fam- 
ily,* is  unreliable  and  lacks  that  confirmation 
which  could  have  been  so  readily  furnished  if 
true.  The  family  has  at  times  been  in  need 
of  charitable  assistance.  If  Mary  were  re- 
turned to  her  parents  it  would  necessarily  be 
to  co^ign  her  to  a  distinctly  inferior  mode  of 
living  to  that  to  which  she  has  been  accustom- 
ed, and  so  closely  have  the  ties  of  love  and  de- 
votion between  her  and  her  foster  mother  been 
woven  in  the  affectionate  intimacy  of  these  ten 
years  that  to  sever  them  now  would  greatly 
mar  the  child^s  future  welfare  as  well  as  cause 
her  the  deepest  present  distress. 

"It  is  the  interest  of  the  child  that  must  be 
consvilted:  and  while  or^narily  her  best  inter- 
est will  be  presumed  to  be  served  by  confiding 
her  custody  to  her  natural  parents,  it  is  merely 
a  presumption  of  fact  and  therefore  rebuttable. 
It  is  rebutted  in  this  case  by  an  overwhelm- 
ing mass  of  evidence  without  any  reflection  on 
the  moral  fitness  of  respondents.  While  no 
validity  is  to  be  attached  to  the  agreement  that 
relators  should  keep  the  child  permanently,  yet 
where  the  parents  have  so  agreed  and  the  child 
has  from  earliest  infancy  been  cared  for  by 
those  to  whom  they  have  confided  it  for  so  long 
a  time,  ten  years  in  this  case,  that  she  has 
become  so  devoted  to  them  that  it  would  be 
harsh  and  cruel  toward  her  to  again  change 
her  custody,  such  change  will  not  be  made  by 
the  court.  Parents  have  no  rights  snperior  to 
the  welfare  of  the  child,  and  especially  have 
they  no  right  to  complain  when,  as  in  the  case 
at  bar,  such  right  as  they  have  is  overborne 
in  the  interest  of  the  child  by  the  natural  re- 
sult of  conditions  they  have  themselves  created. 

"It  is  a  deplorable  controversy,  but  without 
in  any  manner  reflecting  on  the  cfaarmcter  of 
respondents  it  is  dearly  the  duty  of  the  court. 


in  the  interest  of  the  child,  to  restore  her  to 
relators,  who  have  so  tenderly  cared  for  her 
for  the  past  ten  years.  If,  as  sesma  probable 
from  the  testimony,  Mary  is  growing  up  under 
influences  and  conditions  that  fit  her  for  a 
higher  social  station  than  her  brothers  and 
sisters,  this  certainly  constltntes  no  valid  rea- 
son for  returning  her  to  the  same  environment, 
even  if  her  parents  are  able  to  feed  and  dothe 
her,  a  more  favorable  view  of  the  case  for  the 
daim  of  respondents  than  the  evidence  Jnstlfies. 

"As  said  by  the  Court  of  Civil  Appeals  in 
Burcbard  v.  Woodward,  223  S.  W.  707  (1B20), 
in  affirming  the  judgment  of  the  trial  court  con- 
fiding the  custody  of  an  infant  child  to  the 
grandparents  instead  of  the  father: 

"  'Such  testimony,  we  think,  justified  the  trial 
court  in  rendering  judgment,  for  respondents. 
Such  judgment  did  not  prednde  the  applicant 
from  visiting  the  child  at  proper  times,  and 
we  think  that  he  should  be  allowed  to  do  so, 
and  that,  if  necessary,  the  trial  court  should 
make  an  order  to  that  eSect.  But  the  para- 
mount consideration  controlling  the  trial  court 
is  the  best  interests  of  the  child.  It  is  true 
that,  where  no  reasons  are  shown  why  a  sur- 
viving parent  should  not  have  the  castody,  man- 
agement, and  control  of  his  minor  child,  sudi 
parent  is  entitled  to  such  control.  Legate  v. 
legate,  87  Tex.  248,  28  8.  W.  281;  Garter 
V.  Lambert,  214  8.  W.  666;  Hall  v.  Whipple. 
146  S.  W.  308;   Ex  parte  Sams,  161  S.  W.  388. 

"  "The  discretion  vested  in  the  trial  court  is 
not  an  arbitrary  one;  but,  in  the  absence  of 
any  positive  disqualification  of  the  father  for 
the  proper  discharge  of  bis  parental  duties,  it 
has  been  held  that  the  father  has  a  paramount 
right  to  the  custody  of  his  child,  which  no  court 
has  ths  right  to  disregard.  Wood  v.  Oeatoo, 
93  Tex.  248,  64  S.  W.  901. 

"  'But  We  think  that  the  evidence  in  this  case 
tended  strongly  to  show  that  the  best  interests 
of  the  child  would  be  subserved  by  allowing  it 
to  remain  with  the  grandparents,  who  havo 
tenderly  cared  for  it  aince  it  was  a  small  in- 
fant It  was  a  delicate  question  for  the  trial 
court  to  dedde,  yet  we  conclude  that  we  cannot 
disturb  the  disposition  made  of  the  case  by 
such  court  We  would  urge  that  the  father 
cultivate  kindly  relations  with  the  grandparents 
and  assist  in  supporting  the  child  during  ita  in- 
fancy, and,  if  such  course  is  followed,  we  feel 
sure  that  the  grandparents  will  teach  the  littie 
girl  to  love  her  father,  and  that  in  the  futore 
differences  here  existing  will  be  adjusted  to  the 
best  interest  of  all  concerned.' " 

The  evidence  sbows  that  awellants'  son 
was  earning  from  $24  to  $25  per  week  and 
his  earniagB  were  turned  over  to  his  mother 
for  the  support  of  the  family,  and  we  think 
the  trial  court's  finding  that  this  evidence 
was  unreliable  is  not  justified  by  the  record. 
However,  as  before  stated,  we  do  not  regard 
the  finding  as  material.  Concedinc  that  ap- 
prilants*  resources  for  the  snppivt  of  tb^r 
family  were  all  that  they  claim,  the  ability 
of  appellees  to  provide  and  care  for  the 
child  are  shown,  as  found  by  the  trial  court, 
to  be  far  better. 

[1]  While  the  question  of  which  of  the 
claimants  to  the  care  and  custody  of  a  child 
has  the  larger  income  and  can  afford  to  ex- 
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pead  more  In  the  maintenance  and  education 
of  the  Child  should  never  be  controlling  In 
cases  of  thU  tdnd,  other  things  being  equcU, 
it  conld  not  be  held  that  the  happiness  and 
welfare  of  the  child,  especially  a  girl,  wonld 
not  be  disregarded  by  removing  her  from  a 
home  of  comfort  to  one,  tf  not  of  poverty  and 
hardship,  at  least  of  less  of  the  comforts  and 
more  of  the  hardships  of  life.  It  was  only 
to  this  extent  that  the  relative  financial  stat- 
08  of  appellants  and  appellees  was  given 
consideration  by  the  trial  conrt. 

[2]  It  is  too  well  settled  to  require  citatl<»i 
of  authority  that  in  cases  of  this  kind  the 
best  interest  of  the  child  must  determine  the 
gaestlon  as  to  its  custody,  and  that  as  a 
matter  ot  law  it  Is  entitled  to  the  boi^t  of 
that  home  and  environment  wlildi  will  moat 
likely  promote  its  liighest  welfare. 

[S]  This  is  a  question  of  fact  which  most 
be  determined  by  the  trial  court,  and  unless 
the  finding  of  that  court  is  so  against  the 
preponderance  of  the  evidence  as  to  be  clear- 
ly wrong  it  will  not  be  disturbed  by  an  appel- 
late conrt 

[41  In  deciding  this  question  the  natural 
relatl<mshlp  of  parent  and  dilld  must  be 
given  the  very  highest  consideration,  but 
does  not  necessarily  determine  the  Issue, 
even  in  cases  like  this  where  the  parents  are 
not  shown  to  be  In  any  sense  unworthy  the 
trust  of  rearing  thdr  child. 

We  do  not  Interpret  the  (pinion  of  our  Su- 
preme Court  in  the  case  of  State  v.  Deaton, 
03  Tex.  243,  54  S.  W.  001,  as  announcing  a 
rule  contrary  to  the  conclusions  above  ex- 
pressed. 

We  are  of  opinion  that  the  Judgment  ot  the 
trial  court  should  be  afilrmed;  and  it  has 
been  so  ordered. 

Affirmed. 
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1.  Bills  and  notes  «=3395— Neglect  of  holder 
to  present  note  to  bank  where  payable  re- 
leases maker  only  from  damages  for  non- 
payment. 

Under  Negotiable  Instruments  Law,  |  70, 
preaentment  of  a  note  for  payment  is  not  nec- 
essary In  order  to  charge  the  person  primarily 
liaUe  thereon,  bat  the  maker,  if  ready  and 
able  at  the  time  and  place  to  make  the  pay- 
ment, might  plead  the  matter  in  bar  of  dam- 
ages and  costs. 

2.  Bills  and  notes  «=3l26— To  escape  attor- 
ney's fees,  maker  of  note  must  show  a  ten- 
der of  payment  or  Its  equivalent. 

In  order  for  the  maker  of  a  note  to  escape 
payment  of  attorney's  fees  for  its  collection,  as 
provided  in  the  note,  it  is  necessary  for  him  to 


show  tender  of  payment  or  its  equivalent, 
which  is,  under  Negotiable  Instruments  Law,  { 
70,  a  showing. of  willingness  and  ability  to  pay 
at  maturity  and  at  the  place  of  payment. 

3.  Bills  and  notes  «=3^  1 6— Evidence  held  not 
sufficient  to  show  readinees  to  pay  note  at 
maturity. 

Evidence  AeZd  not  sufficient  to  show  readi- 
ness to  pay  a  note  at  maturity,  so  as  to  avoid 
paj-ment  of  attorney's  fees. 

4.  Bills  and  notes  4s>  1 26— Maker's  readiness 
and  willingness  to  pay.  If  notified  In  another 
Jurisdiction,  held  Immaterial  as  respeots  re- 
covery of  attorney's  fees. 

As  respects  right  to  collect  attorney's  fees 
as  damages  for  nonpayment  at  maturity,  the 
readiness  and  willingness  of  the  maker  to  pay, 
if  notified  in  another  jurisdiction,  was  imma- 
terial. 

5.  Appearanoa  «=>I9(4)— Where  nonresident 
defendant  answered,  the  court  has  Jurisdlo- 
tlon. 

Where  defendant,  although  a  nonresident, 
answered,  the  court  has  jurisdiction. 

Appeal  from  Upscomb  County  Court;  B. 
E.  Shutterly,  Judge. 

Action  by  J.  F.  Hostutler  against  H.  H. 
Alldredge.  From  judgment  for  less  than 
amount  claimed,  plaintiff  appeals.  Reversed, 
and  Judgment  entered  tor  plaintiff  tor 
amount  of  claim. 

W.  H.  Sewell,  of  Breckenridge,  tor  appel- 
llant 
I     B.  C.  Oray,  ot  Hlggina,  for  appellee. 

I  BOYCE,  J.  Suit  was  brought  by  appellant, 
Hostutler,  against  appellee,  Alldredge,  to  re- 
cover a  balance  ot  principal.  Interest,  and 
attorneys'  fees  on  a  promissory  note  execut- 
ed by  Alldredge  and  payable  to  Hostutler. 
The  controversy  in  the  case  Is  as  to  whether 
the  plaintiff  was  entitled  to  recover  the  attor- 
neys' fees  provided  for  in  the  note,  and  the 
appeal  Is  from  a  Judgment  denying  plaintiff 
such  recovery. 

The  note  was  dated  February  16,  1920, 
payable  August  14,  1920,  for  the'  principal 
sum  of  $973.93,  bearing  interest  from  date 
at  the  rate  of  10  per  cent  per  annum,  payable 
at  the  First  National  Bank  ot  Hlggins,  Tex. 
It  waived  "demand  of  payment" ;  it  also 
contained  the  usual  clause  for  payment  of 
attorneys'  fees.  About  two  weeks  before  the 
maturity  of  the  note  defendant  called  on  the 
president  of  the  bank  and  inquired  as  to  the 
location  of  the  note,  stating  that  he  wanted 
to  pay  the  note  out  of  $1,000  rentals,  which 
would  be  deposited  to  his  credit  in  the  bank. 
The  note  was  not  at  the  bank,  and  the 
banker  did  not  know  where  it  was.  The 
defendant  further  testified; 

"I  had  arrangements  made  whereby  I  could 
get  the  money  any  time  I  wanted  it  and  pay 
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the  note  before  I  went  away,  bnt  I  could  not 
find  the  note." 

The  defendant,  Immediately  after  this  con- 
versation, returned  to  Colorado,  where  he 
lived,  and  was  in  Colorado  at  tfie  time  of 
the  maturity  of  the  note.  He  made  no 
arrangements  with  the  bank  to  pay  the  note 
upon  presentation,  and  at  nraturlty  bad  on 
deposit  with  the  bank  about  $35.  The  bank 
president  testlQed  that  the  bank  would  not 
have  paid  the  note  without  getting  into 
communication,  with  defendant,  but  that,  if 
tbe  note  had  been  presented,  he  would  have 
telegraphed  defendant  and  would  have  paid 
the  note  if  the  defendant  had  Instructed  him 
to  do  so,  and  made  proper  arrangement  for 
tbe  repayment  of  the  money  to  the  bank. 
The  note  was  not  presented  to  the  bank  at 
maturity  but  was  thereafter  placed  in  tbe 
hands  of  an  attorney  for  collection  and  tb« 
attorney  presented  it  to  tbe  bank,  demanding 
payment  of  principal,  interest,  and  attorneys' 
fees  about  Septemter  8,  1920.  In  the  mean- 
time, about  August  SOth,  there  had  been  de- 
posited in  the  bank  to  defendant's  credit 
tbe  $1,000  rentals  from  defendant's  land 
above  referred  to.  Prior  to  September  8tb 
some  of  the  money  had  been  checked  out, 
and  on  said  date  the  bank  paid  on  the  note 
$650,  having  no  funds  on  hand  with  which  to 
pay  the  balance.  After  communication  with 
defendant,  and  remittance  to  it  of  further 
funds,  it  made  a  further  payment  of  $246.47 
on  September  20th.  The  note  bore  a  credit 
of  $77.46,  dated  April  27,  1920.  Plaintiff 
filed  this  suit  to  recover  the  balance  of  prin- 
cipal and  Interest  due  on  the  note,  and,  in 
addition,  attorneys'  fees  of  10  per  cent,  of 
the  amount  of  principal  and  interest  due  at 
the  time  of  its  first  presentation  to  the  bank. 
The  defendant  tendered  tbe  amount  of  prin- 
cipal and  interest  due,  and  testified  that  be 
had  thought  the  note  was  paid  in  full. 

We  quote  the  pertinent  provisions  of  the 
Negotiable  Instruments  Law,  adopted  in  1919 
(Laws  1919,  c.  123) : 

"Sec.  70  [in  part].  Presentment  for  payment 
is  not  necessary  in  order  to  charge  the  person 
primarily  liable  on  the  instrument;  but  if  the 
instrument  is,  by  its  terms,  payable  at  a  spe- 
cial place,  and  be  is  able  and  willing  to  pay  it 
there  at  maturity,  such  ability  and  willing- 
ness are  equivalent  to  a  tender  of  payment 
upon  his  part." 

"Sec.  82  [in  part].  Presentment  for  payment 
is  dispensed  with  •  •  *  3.  By  waiver  of 
presentment,  express  or  implied. 

"Sea  87.  Where  the  instrument  is  made  pay- 
able at  a  bank  it  is  equivalent  to  an  order  to 
the  bank  to  pay  tbe  same  for  the  account  of 
tbe  principal  debtor  thereon." 

[1,2]  Under  the  provisions  of  the  law  and 
tbe  facts  of  this  case  demand  for  payment 
by  the  maker  was  not  necessary.    Under  the 


<dd  law  the  only  consequence  of  neglect  oC 
the  holder  to  present  the  note  at  the  bank 
for  payment  wonld  have  been  "that  the 
maker,  if  he  was  ready  at  the  time  and  place 
to  make  the  payment,  might  plead  tbe  matter 
in  bar  of  damages  and  costs."  Daniel  on 
Negotiable  Instruments  (6th  Ed.)  i  643; 
Armistead  t.  Armistead,  10  Leigh  (Va.)  62St. 
The  new  law  is  snbstantiaUy  the  same  as 
tbe  old  in  -  this  respect  In  order  for  the 
maker  of  the  note  to  escape  the  consequences 
of  its  nonpayment,  it  was  necessary  for  him 
to  show  tender  of  payment,  or  its  equivalent. 
Hermes  v.  yanghan,.S  Tex.  Civ.  App.  610, 
22  S.  W.  180,  817.  No  tender  of  payment  was 
made.  The  equivalent  of  tender  was,  under 
the  law,  a  showing  of  willingness  and  ability 
to  pay  at  maturity  and  at  the  place  of  i)ay- 
ment.     Section  70,  Neg.  Inst  Law. 

13,4]  The  evidence  does  not  we  think, 
show  sudi  readiness  to  so  pay  tbe  note.  Tbe 
inquiry  for  the  note  at  the  bank  two  weeks 
before  the  maturity,  and  even  a  showing  ol 
readiness  and  wiUingness  to  pay  it  then  and 
there,  would  not  be  sufficient.  The  bolder 
of  the  note  was  not  required  to  have  the  note 
at  tbe  bank  at  all  times.  Readiness  to  pay 
the  note  "at  maturity"  .was  the  fact  whidi 
it  was  essential  for  defendant  to  show.  At 
the  time  of  maturity  defendant  had  no  funds 
at  the  place  of  payment;  he  was  not  there 
himself,  and  had  no  one  there  to  make  pay- 
ment for  him.  His  willingness  and  ability 
to  pay  if  notified  in  Colorado  was  immaterial. 
Sberer  v.  Easton  Bank,  33  Pa.  140;  Meyers 
V.  Battle,  170  N.  C.  168,  86  S.  E.  1034.  No  one 
was  imder  obligation  to  notify  him  in  (M- 
orado  of  the  presentation  of  the  note.  He 
may  or  may  not  have  received  notice  if  the 
note  had  been  presented  at  the  First  National 
Bank  of  Hlggins  on  August  14tb,  and  be 
may  or  may  not  have  In  such  event  arranged 
for  payment  before  the  close  of  banking 
hours  of  that  day.  A  showing  of  sncb 
possibilities  did  not  discharge  the  burden  that 
was  upon  the  defendant.  As  a  matter  of 
fact  when  tbe  note  was  subsequently  pre- 
sented, after  the  funds  had  been  deposited 
in  the  bank  out  of  which  defendant  had 
expected  to  pay  the  note,  only  partial  pay- 
ments were  made  at  different  times,  and  the 
entire  amount  due  was  never  tendered  until 
the  trial  of  the  case.  This  fact  shows  the 
futility  of  speculating  as  to  what  might  have 
happened  if  the  note  had  been  presented  at 
the  bank  on  August  14th  and  some  one  had 
voluntarily  undertaken  to  give  defendant 
notice  of  such  fact 

[5]  The  defendant  though  a  nonresident, 
answered,  and  the  court  had  jurissdiction. 
York  V.  State,  73  Tex.  661.  U  S.  W.  869. 

Tbe  ludgnfent  will  be  reversed,  and  the 
Judgment  entered  for  tbe  appellant  for  the 
balance  of  principal,  interest  and  attorneys' 
fees. 
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Tex.)  SEAaRAVIS  ▼.  TEXAS  &  O.  S.  S.  00.  965 

(216S.W.) 

'^hat  it  entered  into  a  certain  contract  or 
SEAGRAVES  v.  TEXAS  &  O.  8.  8.  CO.       charter  party  with  A.  H.  Dotjr,  J.  H.  Dwire 
(No.  8096.)  <u>d  O.  R.  SeagraTes,  operating  and  doing  busi- 

ness under  the  firm  style  or  trade-name  of 
Qalveston.  'Merchants'  tHspatcb  Transportation  Company,* 
by  the  terms  of  which  contract  or  charter  par- 
ty plaintiff,  'owner  of  the  boat,'  let  to  the  de- 
fendants the  towboat  'Sunflower  No.  2'  for  a 
period  of  two  months,  the  defendants  agreeing 
to  pay  for  all  gasoline,  lubricating  oil  and  sup- 
plies furnished  the  said  boat  while  they  were 
operating  it  under  said  contract  or  charter  par- 
ty; that  the  said  defendants  purchased  gasoline, 
lubricating  oil  and  other  materials  from  the 
Gulf  Refining  Company  for  the  use  and  opera- 
tion of  said  boat,  'Sunflower  No.  2,'  amounting 
to  $622.75;  that  the  defendants  failed  and  re- 
fused to  pay  the  Qulf  Refining  Company  the 
amount  due  on  said  account,  except  the  sum  of 
$179.19;  and  that  the  plaintiff  was  compelled 
to  pay  the  sum  of  $443.66,  balance  due  on  the 
account,  in  order  to  release  the  said  boat  from 
the  lien  (which  lien  was  daiming  by  virtue  of 
article  5660),  held  by  the  Gulf  Refining  Com- 
pany." 


Cenrta  «s»4S9(7)— State  court*  have  Jorla- 
dlotion  of  boat  owner's  suH  to  recover  amoant 
paid  to  dsoharge  maritime  lien  for  sapplles 
famished  to  lessee*. 
A  suit  by  the  owner  of  a  boat  to  recover  an 
amount  paid  to  release  it  from  a  maritime  lien 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
5660,  for  supplies  furnished  to  lessees,  is  not 
one  over  which  the  federal  court  has  Jurisdic- 
tion, but  one  of  which  the  county  courts  of  the 
state  have  jurisdiction;    the  lien  having  been 
paid  off  and  discharged. 

2.  Shipping  ®s>sa— Owner's  right  to  reocvar 
from  ehartem*  for  dlsobarglng  Hen  created  by 
charterer  keld  original  and  not  derived  from 
lienor. 

A  boat  owner  may  sue  to  recover  from  les- 
sees an  amount  paid  to  secure  the  release  of 
the  boat  from  a  maritime  lien  for  supplies  fur- 
nished them  without  written  assignment  of  the 
account  by  lienor;  the  cause  of  action  never 
having  been  owned  by  the  latter,  but  accruing 
to  the  owner  primarily. 

3.  Shipping  <s=>50— Amount  of  recovery  of  boat 
owner  paying  demand  to  release  boat  from 
maritime  Hen  for  supplies  forniehed  le**ee* 
stated. 

In  a  boat  owner's  action  to  recover  from 
lessees  an  amount  paid  by  it  to  secure  the  re- 
lease of  the  boat  from  a  maritime  lien  for  sup- 
plies furnished  lessees  for  which  a  balance  was 
still  owing,  plaintiff  can  recover  only  the 
proved  amount  of  lessees'  purchases  from  lien- 
or less  the  amount  paid  by  them  on  account, 
though  the  total  account,  as  claimed  by  lienor, 
the  difference  between  which  and  the  amount 
paid  thereon  the  owner  paid  to  discharge  the 
lien,  was  greater  than  the  amount  proved. 

Appeal  from  Harris  County  Court;  John 
W.  I>wl8,  Judge. 

Action  by  the  Texas  &  Gulf  Steamship 
Company  against  O.  R.  Seagraves  and  otb- 
era.  Judgment  for  plaintiff,  and  defendant 
Seagraves  appeals.    AfiSrmed. 

Vinson,  Elklna  &  Wood  and  O.  M.  High- 
tower,  all  of  Houston,  for  appellant 

Byers  &  Cavanagh,  of  Houston,  for  ai>- 
peUee. 

LANB,  J.  This  suit  was  brought  by  ap- 
I>eUee,  Texas  &  Gulf  Steamship  Company, 
against  the  Merchants'  Dispatch  Transpor- 
tation Company,  a  copartnership  composed 
of  A.  H.  Doty,  J.  H.  Dwire,  and  O.  R.  Sea- 
graves,  and  against  said  partners  individu- 
ally, to  recover  the  sum  of  $443.56  alleged 
to  be  a  balance  due  on  an  open  accoimt  of 
$622.76. 

For  cause  of  action  the  plaintiff,  appellee, 
In  effect  alleged : 


Defendant  J.  H.  Doty  was  dismissed  from 
the  cause  without  objection. 

J.  H.  Dwire  filed  no  answer,  and  Judgment 
was  rendered  against  him  for  $443.66  by  de- 
fault 

O.  R.  Seagraves  answered  by  general  de- 
murrer, special  exceptions,  and  general  de- 
nial. 

Before  proceeding  to  trial  on  the  pleadings 
above  stated,  defendant  Seagraves  filed  a 
motion  to  dismiss  the  suit,  upon  the  ground 
that  the  trial  court  was  without  Jurisdiction 
to  hear  and  determine  said  cause. 

The  court  overruled  the  demurrers,  spe- 
cial exceptions,  and  plaas  to  the  Jurisdiction 
of  the  court  interposed  by  defendant  O.  R. 
Seagraves,  and  a  Jury  being  waived  the 
cause  proceeded  to  trial,  and  Judgment  was 
rendered  in  favor  of  appellee,  Texas  &  Onlf 
Steamship  Company,  against  appellant,  O.  R. 
Seagraves,  for  the  sum  of  $307.70. 

The  appellant,  in  effect,  malces  but  three 
contentions  fbr  the  reversal  of  the  Judgment 
appealed  from,  which  are :  (1)  Tbtit  the  court 
erred  in  overruling  his  plea  to  the  Jurisdic- 
tion of  the  court  and  in  assuming  Jurisdic- 
tion of  the  cause  and  rendering  Judgment 
therein,  for  the  reason  that  the  case  was  one 
in  admiralty,  of  which  the  District  Courts 
of  the  United  States  have  exclusive  Juris- 
diction by  virtue  of  the  provisions  of  sub- 
division 3  of  article  991  of  the  Statutes  of 
the  United  States;  (2)  that  the  court  erred 
in  rendering  Judgment  in  favor  of  appellee, 
because  there  was  no  written  assignment  of 
the  account  sued  on  from  the  Gulf  Refining 
Company  to  aroellee,  and  without  such  as- 
signment no  cause  of  action  arose  in  favor 
of  appellee  by  reason  of  the  payment  of  the 
account  due  by  O.  R.  Seagraves  and  others 
to  the  refining  company,  notwithstanding  the 
fact  that  such  payment  was  made  by  appel- 
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lee  after  demand  was  made  upon  it  by  the 
refining  company,  and  notwithstanding  the 
further  fact  that  said  payment  was  made  to 
relieve  appellee's  boat  from  a  Uen  created  by 
the  making  of  said  account  by  Seagraves  and 
his  associates;  and  (3)  that  the  court  erred 
In  rendering  judgment  against  O.  R.  Sea- 
graves  for  the  sum  of  $307.70,  for  the  rea- 
son that  appellee  pleaded,  and  thereby  ad- 
mitted, that  appellant  Seagraves  and  his  as- 
sociates were  entitled  to  a  credit  of  $179.19 
on  the  debt  created  by  them  with  the  refining 
company,  and  that  there  was  no  evidence 
showing  tliat  Seagraves  and  his  associates 
ever  purchased  from  the  reflnlng  company 
gasoline, '  lubricating  oil,  or  other  supplies, 
for  which  they  were  charged  any  sum  in 
excess  of  $307.70,  and  the  court  so  found: 
therefore,  appellant  should  have  been  allow- 
ed an  offset  of  $179.19  against  the  sum  of 
$307.70  adjudged  against  him. 

These  contentions  will  be  disposed  of  in 
the  order  named. 

[1]  This  suit  was  not  one  fOr  the  foreclo- 
sure of  a  maritime  lieu.  The  lien  upon  ap- 
pellee's boat  was  created  by  the  purchase  of 
supplies  by  O.  R.  Seagraves  and  his  associ- 
ates, and  was  one  which  they  were  obligated 
under  the  charter  party  to  discharge.  This 
lien  was  paid  off  and  discharged  by  appellee, 
upon  demand  made  upon  it  by  th.e  refining 
company,  in  order  to  prevent  suit  by  the 
llenholders  to  foreclose  said  Uen  against  .its 
boat  and  thereby  subject  it  to  seizure  and 
sale  to  satisfy  the  debt  incurred  by  Sea- 
graves and  his  associates.  The  payment  by 
appellee  to  the  refining  company  of  the  sum 
due  for  supplies  furnished  by  it  to  Seagraves 
and  his  assodatea  for  the  boat  Sunflower, 
while  the  same  was  being  operated  by  them, 
extinguished  the  maritime  Uen  which  the  re- 
fining company  held  against  the  boat  by  rea- 
son of  the  purchase  of  said  suppUes,  and 
such  maritime  lien  having  been  paid  off  anu 
discharged  by  appeUee  in  order  to  release  its 
boat  from  duress  in  which  Seagraves  and  his 
associates  had  placed  it,  and  the  suit  being 
one  against  Seagraves  and  his  associates  for 
reimbursement  for  such  sums  of  money  as 
it  was  compcUed  to  pay  the  reflnlng  company 
for  the  release  of  Its  boat,  it  is  clear,  we 
think,  that  the  suit  was  not  one  over  which 
the  federal  court  had  Jurisdiction,  but  was 
one  which  the  county  court  of  Harris  county 
had  Jurisdiction  to  try. 

[2]  Reverting  now  to  the  second  contai- 
tion:  This  suit  was  not  one  for  a  recovery 
upon  the  account  of  the  refining  company 
against  the  boat  Sunflower.  This  account 
had  been  paid  to  the  refining  company  by  ap- 
peUee and  no  longer  existed.  The  suit 
brought  by  appellee,  as  above  suggested,  was 
one  against  Seagraves  and  his  associates  for 
reimbursement  of  the  money  it  was  compel- 
led to  pay  the  refining  company  because  of 
the  failure  of  said  Seagraves  and  his  as- 
sociates to  pay  off  and  dlscliarge  the  account 


they  had  made  with  the  reflnlng  company 
which  created  a  Uen  in  favor  of  the  refining 
company  against  appellee's  boat  Tills  cause 
of  action  so  brought  was  never  one  owned  by 
the  refining  company,  but  was  one  accruing 
to  appellee  primarily  by  reason  of  the  wrongs 
of  Seagraves  and  bis  associates,  and  for 
which  they  were  directly  and  primarily  lia- 
ble to  appellee.  It  is  dear,  we  think,  that 
the  second  contention  is  without  any  merit 
whatever. 

[3]  The  third  contention,  however,  presents 
a  more  serious  question,  which,  we  think, 
requires  at  our  hands  a  reformation  of  the 
Judgment 

The  trial  court  found  that  during  the  time 
the  boat  Sunflower  was  operated  by  Sea- 
graves and  hlB  associates,  the  refining  com- 
pany, at  their  request'  supplied  the  boat  Sun- 
flower with  certain  fuel  and  lubricating  oils 
from  Its  deUvery  station  at  Harrlsburg,  for 
which  the  defendants  agreed  to  pay  the  sum 
of  $307.70,  the  same  being  evidenced  by  de- 
livery tickets,  and  In  connection  with  such 
finding  found  further  as  follows : 

"I  further  flod  from  the  evidence  introdoeed 
that  the  total  amount  of  supplies  proven  by 
plaintiff  to  have  been  suppUed  to  the  boat  Sun- 
flower by  the  Golf  Refining  Company  amount- 
ed to  the  sum  of  $307.70;  that  plaintiff  failed 
to  prove  the  delivery  of  the  Mlance  of  the 
amount  sued  for,  claimed  to  have  been  deliv- 
ered b^  said  Onlf  Refining  Company  to  said 
towboat.  Sunflower,  from  station  at  Goose 
Creek,  and  that  as  to  the  balance  of  said  amount 
claimed  plaintiff  ia  not  entitled  to  Judgment." 

He  finds,  however,  that  In  order  to  pro- 
cure the  release  of  the  lien  against  the  plain- 
tiff's boat,  the  plaintiff  was  compelled  to 
pay  and  did  pay  to  the  reflnlng  company, 
prior  to  the  institution  of  this  suit,  the  sum 
of  $443.56,  which  was  demanded  of  it  by 
said  refining  company,  which  sum  includes 
the  $307.70  account  which  he  found  had  be«i 
proven.  Having  so  found,  he  rendered  Judg- 
ment against  O.  R.  Seagraves  for  the  sum 
of  $307.70,  regardless  of  the  further  finding 
that  the  defendants  were  entitled  to  a  credit 
of  $179.19  upon  the  account  made  by  them 
with  the  refining  company. 

We  are  at  a  loss  to  understand  bow  the 
court  could  have  concluded  that  the  defend- 
ant Seagraves  was  indebted  to  the  plaintiff 
in  the  sum  of  $307.70  after  having  foimd 
that  the  total  sum  of  purchase  was  $307.70 
and  that  they  were  entitled  to  a  credit  of 
$179.19. 

Counsel  for  appeUee  tmdertakes  to  exirialn 
the  theory  upon  which  the  court  reached  the 
conclusion  that  Judgment  should  be  rendered 
against  O.  R.  Seagraves  for  $307.70,  by  say- 
ing that  the  account  made  by  Seagraves  and 
his  associates  with  the  reflnlng  company,  as 
claimed  by  the  refining  company,  was  for  the 
sum  ^f  $622.75,  and  that  $179.19  was  paid 
by  the  defendants  upon  this  account  which 
reduced  It  to  $448.66t  the  sum  for  which 
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lodgment  wan  rendered  against  defendant 
J.  H.  Dwire,  bnt  as  the  plaintiff  falleS  to 
show  tbat  the  mercbandlne  actually  inir- 
chased  from  the  refining  company  by  the 
defendants  exceeded  the  mun  of  $307.70, 
Judgment  was  rendered  against  the  defendant 
Seagraves  for  the  last-named  sum  only,  and 
that  the  credit  of  $179.19  should  hare  been 
and  was  by  the  court  deducted  from  tbe 
original  account  ot  $622.70  claimed  by  the 
refining  company,  and  not  from  the  sum  of 
$307.70  found  by  the  court  to  be  the  total 
amount  of  the  purchase  of  the  defendants 
from  tbe  refining  company.  This  attempted 
explanation  fails  to  explain. 

It  is  manifest  that  the  defendants  were 
only  liable  to  the  refining  company  for  such 
sum  as  is  shown  to  have  been  the  total  sum 
of  their  purchase,  which  the  court  found  to 
be  $307.70;  and  since  it  is  admitted  that  the 
defendants  paid  on  their  account  the  sum 
of  $179.10,  the  only  sum  for  which  they  or 
either  of  them  could  be  held  liable  was  for 
the  sum  of  $307.70  less  $179.19,  or  the  net 
sum  of  $128.51. 

We  have  reached  the  conduslon  that  the 
Judgment  of  the  trial  court  should  be  re- 
formed by  allowing  appellant  a  credit  of 
$179.19  to  be  deducted  from  the  sum  of  $307.- 
70  awarded  to  appellee  so  as  to  allow  ap- 
pellee a  Judgment  for  the  sum  of  $128.61. 

Having  reached  such  conclusion,  the  Judg- 
ment Is  here  reformed  as  above  Indicated, 
and  as  reformed  Is  in  all  things  afllrmed. 

Affirmed. 


DOAK  et  ax.  V.  BIQGS.     (Na.  1273.) 

(Oonrt  ot  Oivll  Appeals  of  Texas.    El  Paso. 
Dec.  21,  1921.) 

1.  Pleading  «s»l It— Notice  of  plea  controvert- 
Ino  rlea  of  privilege  Is  Jurlsdiotlonal. 

Under  Vernon's  Ann.  Civ.  St.  Supp.  1918, 
art.  1908,  before  a  plea  of  privilege  can  be 
beard  and  overruled,  it  is  an  indispensable 
requisite  that  the  10-day  notice  required  by 
the  act  be  given  in  a  manner  anthorized  Iq* 
law  or  such  notice  waived  by  agreement;  audi 
notice,  or  waiver,  is  a  Jurisdictional  matter, 
and  without  it  the  court  is  without  authority 
to  hear  and  overrule  tbe  plea. 

2.  Appeal  and  error  9=>9I4(I)— No  presump- 
tion ao  to  servleo  Indulged  on  appeal  from 
tfefanit  of  Judgment. 

In  a  direct  attack  by  appeal  from  Judgment 
by  default,  the  nsual  presumption  as  to  service 
win  not  be  permitted;  but  the  record  must 
affirmatively  show  jarisdiction,  either  by  ap- 
pearance or  proper  service. 

'8.  Proooos  «=948— Personal  service  required, 
where  mode  not  Indicated. 

Where  statute  provides  for  service  of  no- 
tice, without  Indicating  manner  of  service,  per- 
sonal service  is  meant. 


4.  Process  •s>82— Personal  aervlce  oannot  bo 
■ado  by  mall,  anions  aathorlzed. 

Personal  service  cannot  be  ma^e  by  mail, 
unless  it  is   expressly  authorized. 

5.  Process  9=982— Service  of  notice  of  con- 
troverting plea  by  reglsterod  mall  insnffl- 
olent 

Under  Vernon's  Ann.  Civ.  St.  Snpp.  1918, 
art.  190S,  requiring  notice  of  plea  controvert- 
ing plea  of  privilege,  and  not  prescribing  man- 
ner of  service  thereof,  such  service  is  govern- 
ed by  Rev.  St.  art.  2119;  consequently  service 
by  registered  mail  was  insufficient,  and  tbe 
court  was  without  authority  to  ride  on  the 
plea. 

6.  Prooeso  «=>5I— Servleo  of  notice  of  con- 
troverting plea  may  be  by  person  competent 
as  witness,  and  need  not  be  by  ofllcer. 

Under  Vernon's  Ann.  Cit.  St.  Supp.  1918, 
art.  1903,  requiring  notice  ot  plea  controvert- 
ing plea  of  privilege,  and  not  prescribing  man- 
ner of  service  thereof,  such  service  is  governed 
by  Rev.  St  art.  Z119,  and  may  be  made  by  any 
person  who  would  be  a  competent  witness  on 
the  trial,  and  need  not  be  made  by  an  officer. 

7.  Vendor  and  pnroliaser  4=335— Misrepre- 
sentations as  to  title  support  action  to  re- 
scind. 

Vendors'  misrepresentations  that  they 
could  convey  absolute  and  indefeasible  title, 
when  in  fact  another  had  acquired  title  by  lim- 
itations, supported  vendee's  action  to  rescind 
ut  against  contention  that  the  misrepresenta- 
tion related  merely  to  a  matter  of  law. 

8.  Vendor  and  pnroliaser  4=9341  (5)— Counsel 
fees  In  prosecuting  salt  to  rescind  ^oont^aot 
induced  by  fraud  and  reoover  money  paid 
thereon  held  not  recoverable. 

Counsel  fees  were  not  recoverable  aa  dam- 
ages in  vendee's  suit  against  vendor  to  rescind 
and  recover  purchase  price  for  misrepresent- 
ations as  to  title,  as  they  were  not  proximate 
results  of  the  wrong,  and  exemplary  damages 
were  not  sought  or  recoverable. 

Error  from  District  Court,  Reeves  County; 
Ghas.  Gibba,  Judge. 

Suit  by  T.  B.  Biggs  against  C.  H.  Doak  and 
wife.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

O.  E.  LoCkhart,  of  Tahoka,  for  plaintiff  in 
error. 

Roy  I.  Blgga,  of  Pecos,  for  defendants  in 
error. 

HIOOINS,   J.     The  defendant   In   error. 

Biggs,  brought  this  suit  in  tbe  district  court 
of  Reeves  -  county  against  Doak  and  wife, 
plaintiffs  In  error,  to  rescind  a  sale  and  con- 
veyance of  land  made  by  the  Doaks  to  Biggs, 
and  to  recover  a  cash  payment  of  $500,  made 
In  part  payment  for  the  land,  and  to  cancel  a 
note  given  to  cover  the  balance  of  the  pur- 
chase price.  Recovery  was  also  sought  of 
$150  as  damages  for  attorney's  fees  paid  to 
prosecute  the  suit.     It  was  alleged  that  the 


4=3Far  otber  oaan  we  nma  topic  aod  KEY-NUMBBR  In  all  Key-Numbered  Dlseau  and  Indexes 

Digitized  by  VjOOQ IC 


958 


235  SOUTHWBSTESN  BEPORTEB 


(Tax. 


plaintilbi  Id  aerat  bad  falsely  and  fraudulent- 
ly represented  to  defendant  in  error  in  Pecos 
county  tha,t  they  had  an  absolute  and  perfect 
title  to  the  land,  and  that  the  deed  which 
they  would  execute  would  invest  defoidant 
in  error  with  an  absolute  and  indefeasible  ti- 
tle thereto,  upon  which  misrepresentations 
defendant  in  error  relied  and  acted;  that, 
when  defendant  in  error  wait  to  take  pos8e»- 
sion  of  the  land,  he  found  it  in  posses- 
sion of  H.  Heisterman,  who  had  acquired  ti- 
tle thereto  by  limitation.  It  was  also  al- 
leged that  the  representations  were  made 
with  knowledge  by  plaintiffs  in  error  of 
the  falsity  thereof  and  for  the  purpose  of  de- 
ceiving. 

Plaintiffs  in  error  flled  pleas  of  privilege 
claiming  the  right  to  be  sued  in  Lynn  county, 
Tex.,  where  they  resided.  On  April  26,  1921, 
defendant  in  error  filed  controverting  pleas 
setting  up  that  the  fraud  upon  which  the 
suit  was  based  was  comipitted  in  Reeves 
county  and  claiming  venue  in  that  county  un- 
der the  seventh  subdivision  of  article  1830, 
a.  S.  On  May  18,  1921,  the  pleas  of  larivl- 
lege  were  heard  and  overruled  by  the  court 
The  plaintiffs  in  error  did  not  appear  upon 
the  hearing  thereof,  but  the  wder  overruling 
isame  recites  that — 

"Notice  of  the  filing  of  said  controverting 
pleas  and  the  date  for  hearing  on  same  was 
duly  given  defendants  by  delivery  of  copies 
'  of  said  controverting  pleas,  with  notation  of 
date  for  hearing  same,  to  O.  B.  Lockhart,  of 
Tahoka,  Texas,  attorney  of  record  for  both 
defendants,  more  than  10  days  before  this 
date." 

ITpon  the  same  date  Judgment  upon  the 
merits  was  rendered  in  favor  of  defendants 
in  error  as  prayed  for.  No  answer  to  the 
merits  was  flled  by  plaintiffs  in  error,  but 
the  Judgment  recites  due  service  and  that 
they  made  default  Subsequently  this  writ 
of  error  was  sued  out.  The  record  contains 
neither  statement  of  facts  nor  bills  of  excep- 
tion. 

[1]  Error  is  assiguM  to  the  overruling  of 
the  pleas  of  privilege  upon  the  ground  that 
the  plaintiffs  in  error  had  not  been  served 
with  notice  of  the  filing  of  the  controverting 
pleas  and  the  date  set  for  hearing  the  same 
as  by  law  required.  The  act  of  April  2, 1917 
(article  1908,  Vernon's  R.  8.  1918),  made  a 
radical  change  in  the  rules  of  law,  practice, 
and  procedure  relative  to  pleas  claiming  the 
privilege  of  being  sued  in  the  county  of  one's 
residence.  After  prescribing  the  requisites 
of  su(^  pleas,  the  act  further  proTldee: 

"And  such  plea  of  privilege  when  filed  shall 
be  prima  fade  proof  of  the  defendant's  right 
to  change  of  venue.  If,  however,  the  plaintiff 
desires  to  controvert  the  plea  of  privilege,  he 
shall  file  a  controverting  plea  under  oath,  set- 
tmg  out  specifically  the  fact  or  facts  relied 
upon  to  confer  venue  of  such  cause  on  the 
court  where  the  cause  is  pending.  Upon  the 
filing   of   such   controverting   plea    the   Judge 


or  die  Justice  of  the  peace  shall  note  on  same 
a  time  for  a  hearing  on  the  plea  of  privilege: 
Provided,  however,  that  the  hearing  thereon 
shall  not  be  hod  until  a  copy  of  such  contro- 
verting plea,  including  a  copy  of  such  nota- 
tion thereon,  shall  have  been  served  on  each 
defendant,  or  his  attorney,  for  at  least  ten 
full  days  exclusive  of  the  day  of  service  and 
day  of  hearing.  If  the  parties  agree  upon  a 
date  for  such  hearing  it  shall  not  be  neces- 
sary to  serve  the  copy  above  provided  for. 
*    •    •  >• 

Under  this  act  we  are  of  the  oplni<»  that, 
before  a  plea  of  privilege  can  be  heard  and 
overruled,  it  la  an  IndiEipensable  requisite 
that  the  10  days'  notice  required  by  the  act 
be  given  in  a  manner  authorized  by  law,  or 
such  notice  waived  by  agreement;  that  such 
notice,  or  waiver,  is  a  Jurisaictlonal  matter, 
and  without  it  the  court  Is  without  authority 
to  hear  and  overrule  the  plea.  Brooks  v. 
Elevator  Co.,  211  S.  W.  288.  If  this  be  not 
true,  then  the  express  proviso,  "that  the  hear- 
ing thereon  shall  not'  be  had  until  a  copy  of 
such  controverting  plea.  Including  a  copy  of 
such  notation  thereon,  shall  have  been  serv- 
ed Ml  each  defendant,  or  his  attorney,  for  at 
least  ten  full  days,  exclusive  of  the  day  of 
service  and  day  of  hearing,"  avails  the  de- 
fendant nothing. 

[2]  The  record  in  this  case  discloses  that 
the  defendants  were  not  present  upon  the 
hearing  of  their  pleas  of  privilege,  and  it  is 
the  well-established  rule  that  In  a  direct  at- 
tack by  appeal  from  a  Judgment  by  default 
the  usual  presumption  as  to  service  will  not 
be  permitted,  and  In  such  cases  the  record 
must  a£BnnatIvely  show  Jurisdiction  of  the 
defendant,  either  by  his  appearance  or  by  a 
proper  service  of  process.  No  presumption 
can  be  indulged  that  there  was  some  other 
and  different  service  made  than  that  whldi 
appears  in  the  record.  Bilby  v.  Rodgers,  58 
Ter.  Civ.  App.  432,  126  a  W.  616;  Burditt 
V.  Howth,  45  Tex.  466;  Johnson  v.  Galbralth. 
17  Tex.  364;  Blossman  v.  Letchford,  17  Tex. 
648.  And  this  is  true,  even  though  the  Judg- 
ment recites  due  service.  Mayhew  v.  Harrell, 
57  Tex.  Olv.  App.  509,  122  S.  W.  957;  Bomar 
V.  MorrU,  69  Tex.  Olv.  App.  378,  126  S.  W. 
663 ;  Olasoock  v.  Barnard,  68  Tex.  Olv.  App. 
860,  125  S.  W.  615;  Oarlton  v.  MlUer,  2  Tex. 
Civ,  App.  619,  21  8.  W.  607;  Shook  t.  tiauf  er, 
84  8.  W.  277, 

The  only  evidence  of  notice  contained  in 
the  record  of  the  filing  of  the  controverting 
pleas  and  date  set  for  hearing  same  la  the 
following : 

"April  26,  1921. 

"Mr.  G.  B.  Lockhart,  Attorney  at  Law,  Ta- 
hoka, Texas— Dear  Sir:  You  will  find  attached 
hereto  copy  of  controverting  plea  to  plea  of 
privilege  of  C.  H.  Doak,  and  also  copy  of 
controverting  plea  to  plea  of  privilege  of  Mrs. 
Alice  Doak,  with  notation  on  eadi  of  the  date 
set  for  hearing  same,  in  the  case  of  B.  T. 
Biggs  V.  C.  H.  Doak  et  al..  No.  2084,  in  the 
i  district  court  of  Reeves  county,  Texas.    These 
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copies  are  icnt  to  yoa  as  fhe  attorney  for 
these  defendanto. 
"Yours  truly. 

"Receipt  for  Hegiatered  Article  No.  1846.— 
4/27/1921.  From  Roy  I.  Biggs,  Pecos,  Texas. 
Addressed  to  O.  B.  Loekhart,  Tahoka,  Texas. 
Postmark,  Pecos,  Tex.,  Apr.  27,  1921.  Reg- 
istered. 

"Post  Office  Department,  Official  Business- 
Registered  Article  No.  1840.  Return  to  Roy 
I.  Biggs,  Pecos,  Texas;  Return  Receipt.  Re- 
ceived  from  the  postmaster  the  registered  or 
insured  article,  .the  original  number  of  which 
appears  on  the  face  of  this  card.  0.  B.  Iiock- 
hart.    Date  of  deUvery,  4—30/21." 

Upon  fhe  margin  of  the  transcript  and  op- 
posite tbe  foregoing  letter  is  the  following  no- 
tation: 

"Copy  of  letter  offered  in  evidence  on  plea  of 
privilege  by  plff." 

And  opposite  the  receipt. for  registered  ar- 
ticle the  following: 

"Filed  among  papers." 

The  foregoing  bting  the  only  evidence  con- 
tained in  the  record  of  the  service  required 
by  article  1903  (except  the  recital  of  due  serv- 
ice contained  in  the  court's  order  overruling 
the  pleas,  which  is  insufflclent  upon  appeal 
from  default  judgments),  the  question  is  thus 
presented  as  to  the  sufficiency  of  the  service 
shown. 

(3,  4]  Where  a  statute  provides  for  the 
service  of  notice  and  the  manner  of  service 
is  not  indicated,  personal  service  is  meant 
29  Oyc.  1119;  21  Am.  &  Eng.  Bncy.  Law  (2d 
Ed.)  683;  HaJ  ▼.  American  Bottle  Co.,  261 
111.  362,  103  N.  E.  1000,  Ann.  Cas.  1915A, 
220,  and  many  other  cases  cited  in  note.  And 
unless  expressly  authorized  by  statute,  per- 
sonal service  cannot  be  made  by  mail.  Smith 
V.  Woolfolk,  115  U.  S.  143,  6  Sup.  Ot  1117, 
29  lit  Ed.  357;  St.  Paul  Sav.  Bank  v.  Au- 
thier,  62  Minn.  98,  63  N.  W.  812,  18  L.  R.  A. 
498;  B«inett  v.  Supreme  Tent,  etc.,  40  Wash. 
431,  82  Pac.  744,  2  L.  R.  A.  (N.  S.)  389. 

[S]  Article  19C^  does  not  undertake  to  pre- 
scribe the  manner  of  service,  and  we  know  of 
no  statute  which  would  authorize  service  of 
the  notice  in  question  by  registered  mail. 
On  the  contrary,  such  service  and  proof 
thereof  is  governed  by  article  2119,  R.  S., 
whlcb  reads: 

"Whenever,  in  -the  commencement  or  prog- 
ress of  any  suit,  it  shall  be  necessary  to  serve 
any  notice  on  any  party  to  such  suit,  such 
notice  may  be  served  either  by  an  officer  au- 
thorized by  law  to  serve  original  process  of 
the  court  in  which  the  suit  is  brought  or  may 
be  pending,  or  by  any  person  who  would  be  a 
competent  witness  upon  the  trial  of  such  suit; 
every  such  notice  may  be  served  in  like  manner 
as  an  original  writ,  either  on  the  party  or  his 
attorney  of  record;  and  the  return  of  such  no- 
tice, when  made  by  an  officer,  or  when  made 
by  any  other  person,  and  verified  by  the  affi- 
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davit  of  sodi  person,  shall  be  received  as  evi- 
dence of  the  fact  of  service,  aubject  to  be  re- 
pelled by  contrary  proof." 

For  the  reasons  indicated  the  service  by 
registered  mail  is  regarded  as  iusufflcient, 
and  the  trial  court  was  without  authority  to 
overrule  the  pleas  of  privilege.  This  same 
conclusion  was  reached  by  the  Austin  Court 
of  Civil  Appeals,  upon  similar  facts,  in 
McOhee  r.  Maxey,  230  S.  W.  735. 

[6]  We  concur  in  the  view  expressed  by  the 
Austin  court  in  that  case  except  the  ruling 
that  service  of  the  notice  can  be  made  only 
by  an  officer.  Under  article  2119,  R.  S.,  we 
think  it  may  also  be  served  by  any  person 
who  would  be  a  competent  witness  upon  the 
trial,  and  the  return  of  service  by  him  may 
be  verified  by  his  affidavit.  Xoung  v.  Jack- 
son, 50  Tex.  Civ.  App.  351,  110  S.  W.  74.  See 
also,  Perez  v.  Perez,  59  Tex.  322. 

Due  consideration  has  been  given  to  the 
counter  propositions  advanced  and  authori- 
ties cited  by  defendant  in  error  in  support 
of  the  court's  action  upon  the  pleas  of  privi- 
lege, but  they  are  unavailing  in  view  of  the 
rules  indicated.  The  only  authority  which 
perhaps  requires  comment  is  Hill  v.  Brady, 
231  8.  W.  145,  by  the  Texarkana  court.  In 
that  case  the  plea  of  privilege  was  overruled, 
and  defendant  did  not  appeal  therefrom. 
Four  days  later  there  was  a  trial  upon  the 
merits,  and  from  an  adverse  Judgment  an  ap- 
peal was  then  taken  by  the  defendant.  It 
was  held  that  the  defendant  waived  the  right 
to  have  had  the  action  of  the  trial  court  upon 
the  plea  of  privilege  reviewed  by  falling  to 
prosecute  an  appeal  from  the  order  overrul- 
ing the  same. 

We  express  no  opinion  as  to  the  correct- 
ness of  that  ruling,  as  in  no  event  has  it  any 
application  here.  There  was  no  question  In 
that  case  as  to  the  service,  and  the  ruling 
was  based  expressly  upon  the  doctrine  of 
waiver.  In  the  present  case  the  plaintiffs  in 
error  bad  not  been  duly  notified  of  the  date 
set  for  the  hearing  of  tbdr  pleas,  were  not 
present,  and  had  no  opportunity  of 'appeal- 
ing from  the  order  overruling  their  pleas  un- 
til after  judgment  upon  the  merits  had  been 
rendered.  Clearly  they  did  nothing  which 
would  operate  as  a  waiver  of  their  right  to 
complain  of  the  court's  action  in  overruling 
their  pleas  without  due  notice  of  the  date 
set  for  hearing  same. 

[7]  Our  views  upon  the  assignments  relat- 
ing to  the  Judgment  upon  the  merits  may  be 
briefly  Indicated.  It  is  asserted  that  the  pe- 
tition is  insufflclent  to  support  the  Judgment 
because  the  misrepresentations  related  mere- 
ly to  a  matter  of  law.  In  this  there  is  no 
merit.  The  question  is  ruled  against  plain- 
tiffs in  error  by  Buchanan  v.  Burnett,  102 
Tex.  402,  119  S.  W.  1141,  132  Am.  St.  Rep. 
900,  and  Lee  v.  Haile^  61  Tex.  Civ.  App.  632, 
114  S.  W.  403. 
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[t]  Error  la  asstgned  to  the  allowance  of 
the  Item  of  $160  as  damages  to  cover  the  fee 
of  connsel  in  proBecuting  this  salt  It  has  of- 
ten been  held  in  this  state  that  fees  of  conn- 
sel Incurred  in  prosecuting  a  salt  for  or  de- 
fending against  a  wrong  are  not  ordinarily 
recoTerable  as  actual  damages,  becanse  they 
are  not  considered  proximate  results  of  the 
^yrong.  In  a  proper  case,  however,  they  may 
be  considered  in  estimating  the  amount  of 
exemplary  damages.  In  the  present  case  ex. 
emplaiy  damages  are  not  claimed,  nor  would 
the  facts  pleaded  warrant  their  allowance, 
if  they  had  been  claimed.  There  are  expres- 
sions in  some  of  the  earlier  decisions  of  our 
conrts  whidi  would  seem  to  support  the  con- 
tention of  defendant  In  error  that  the  al- 
lowance of  the  counsel  fee  in  prosecuting  this 
suit  Is  recoverable  as  actual  damages,  but 
the  rule  is  now  definitely  established  to  the 
contrary.  Sherrick  v.  Wyland,  14  Tex.  OIt. 
App.  299.  37  8.  W.  346;  Closner  v.  Cbapin, 
168  S.  W.  370;  Landa  v.  Obert.  46  Tex.  647; 
Railway  Co.  v.  Oram,  49  Tex.  346 ;  Railway 
Co.  V.  Ware,  74  Tex.  60,  11  &  W.  918.  Re- 
versed and  remanded. 


8AWTELL  et  al.  V.  FESER  et  al.    (No.  8I8&) 

(Court  of  Ohril  Appeals  of  Texas.    Galveston. 

Dec.  17,  1921.    Rehearing  Denied 

Dec.  22, 1921.) 

1.  Baneflolal  assoclatloM  «=>I4  —  lajunctloa 
agalast  offlcera  not  granted  before  appeal  has 
been  taken  under  by-law*. 

Officers  of  local  lodge  of  fraternal  order 
held  not  entitled  to  an  injunction  restraining 
executive  officer  of  entire  organization  from  re- 
moving them  from  office,  under  by-law  author- 
ising him  to  remove  officers  of  local  lodges 
when  satisfied  they  are  not  performing  their 
duties,  on  grounds  that  removal  is  without 
cause,  that  a  property  right  la  involved,  and 
that  such  by-law  is  unreasonable  and  there- 
fore  void,  where  the  right,  under  the  by-laws, 
to  appeal  from  order  of  removal  to  executive 
committee,  the  board  of  trustees,  and  the  Su- 
preme Commander,  has  not  first  been  cx- 
hanated. 

2.  Beneflclel  assoolatlom  «s>l2  —  Rlghta  «f 
member*  mn*t  be  *ettled  in  aooordanoe  wltk 
miee  of  aaaoolatloa. 

The  rights  of  all  members  of  fraternal  or- 
ders  most  be  settled  in  accordance  with  the  rules 
and  laws  of  the  association  which  the  members 
have  adopted,  or  to  which  they  have  agreed 
by  becoming  members,  unless  such  rules  or  laws 
violate  the  laws  of  the  land,  or  are  iiiadequate 
to  protect  the  member  or  his  property  or  per- 
sonal rights,  and  resort  cannot  be  had  to  the 
courts  until  the  remedy  provided  by  the  laws  of 
the  association  has  been  exhausted. 


Appeal  from  District  Court,  Harris  Oomi- 
ty;  J.  D.  Harvey,  Judge. 

Action  by  P.  J.  H.  Feser  and  others  against 
J.  B.  Sawtell  and  another.  Jndgmoit  fOr 
plalntiSs,  and  defmdants  appeaL  Reversed 
and  rendered. 

Fnlbrigbt  &  Crooker,  of  Houston,  and 
Weatherby  &  Rogers,  of  Waco,  for  appel- 
lants. 

Hunt  ft  Teagle,  of  Houston,  tor  appellees. 

GRAVES,  J.  Sawtell  and  Harvey  were, 
respectively.  Great  Commander  and  Great 
Record  Keeper  for  Texas  of  the  Maccabees, 
a  fraternal  order  Incorporated  in  Michigan 
but  having  lodges  in  various  parts  of  the 
United  States  known  as  "tents";  one  of 
these,  "Tent  No.  28,"  of  which  A.  Xj.  Haag 
and  Sol  Z.  Gordon  were  commander  and 
record  keei>er,  respectively,  being  located  In 
the  city  of  Houston. 

Pursuant  to  the  lavrs  of  the  order  Sawtell, 
In  his  official  capacity,  on  June  9,  1921,  first 
directed  Gordon,  as  record  keeper  of  Houston 
Tent  No.  28  to  deliver  up  to  a  named  appoin- 
tee all  books  and  records  in  his  poesesslon 
for  the  purpose  of  being  audited;  Gordon, 
with  the  approval  of  Haag,  refused  to  com- 
ply, and  Sawtell  then  on  June  22,  1921,  In 
accordance  with  sections  119  and  174  of  tlie 
laws  issued  his  orders  removing  both  Gor- 
don and  Haag  from  their  positions  as  such 
oflloers  of  the  Houston  tent  &nd  again  direct- 
ed the  turning  over  of  the  records;  these 
second  orders  were  likewise  disregarded  by 
the  subordinate  officers,  who  subsequently, 
on  July  6,  1921,  the  day  the  controlling  body 
of  the  Great  Camp  of  the  state  of  Texas — 
to  which  they  had  the  right  of  appeal  from 
Sawtell's  edicts — ^met  in  the  city  of  Houston 
to  hear  any  coml)lalnt  the  two  deposed  offi- 
cers might  desire  to  make,  obtained  from  the 
Eighteenth  district  court  a  temporary  re- 
straining order  directing  Sawtell  and  Har- 
vey, until  further  orders  of  the  court,  not  to 
interfere  with  the  officers  and  members  of 
such  Tent  No.  28,  and  not  to  prevent  them 
from  paying  their  dues  or  otherwise  main- 
taining their  good  standing  In  the  order. 

After  a  hearing  on  the  matter,  the  same 
court  on  July  13,  1921,  perpetuated  the  re- 
straining order  in  the  following  injunction : 

"On  this  the  13th  day  of  July,  1921,  came  on 
to  be  heard  the  above  styled  and  numbered 
cause  in  chambers,  on  the  plaintiffs'  petition 
for  an  injunction  restraining  the  defendants  J. 
B.  Sawtell  and  L.  O.  Harvey  from  attempting 
to  remove  from  their  respective  offices  in  Hous- 
ton Tent  No.  28  of  the  Maccabees  the  plain- 
tiffs Sol  Z.  Gordon  and  A.  L.  Haag,  under  and 
by  virtue  of  the  power  vested  in  said  J.  B. 
Sawtell  by  section  No.  119  and  section  No.  174 
of  the  laws  of  the  Maccabees;  and  the  court, 
having  heard  the  evidence  and  argument,  is  of 
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the  opinion  that  the  idaintiffB  are  entitled  to 
the  relief  prayed  for,  and  that  the  order  here- 
tofore made  by  said  J.  B.  Sawtell,  remoTiug 
said  officers,  be  in  all  things  annulled  and  held 
Toid,  and  that  said  J.  B.  Santell  and  h.  0.  Har- 
vey be  and  they  ere  hereby  restrained  and  en- 
joined from  proceeding  further  under  said  ar- 
ticle No.  119,  and  that  the  temporary  restrain- 
ing order  heretofore  made  in  this  cause  on  July 
6,  1921,  be  and  the  same  is  hereby  perpetuated. 
"It  is  farther  ordered  and  decreed  that  this 
injunction  shall  not  be  so  construed  as  to  en- 
join the  said  J.  B.  Savrtell  and  said  L.  O.  Har- 
vey from  proceeding  against  the  plaintiffs  here- 
in in  accordance  with  the  laws  of  the  Macca- 
bees other  than  under  said  section  No.  119.'' 

t1]  From  the  Judgment  Sawtell  and  Har- 
vey appeal  to  this  conrt.  Challenging  the  au- 
thority of  the  trial  court,  under  the  facts 
appearing,  to  so  interfere  with  the  exercise 
by  them  of  the  prerogatives  vested  In  them 
by  the  laws  ol  their  order.  Their  main  con- 
tention here  Is  that  a  resort  to  the  courts 
was  not  available  to  the  appeUeee,  that  Is, 
Gord<m  and  Haag  and  other  members  of  the 
local  tent  who  baa  joined  with  them  in  su- 
ing out  the  Injunction,  for  the  reason  that 
they  had  not  first  exhausted  the  remedies 
provided  within  the  society  itself. 

With  this  position  we  agree.  Under  the 
undisputed  facts,  the  applicants  for  the 
writ  accorded  below  made  no  pretense  of 
having  first  pursued  the  right  of  appeal  given 
them  by  the  laws  of  the  order,  but  ignored 
that  entirely,  and,  as  above  stated  on  the 
verj'  day  the  first  appellate  body  of  the  or- 
ganization mcft  in  Houston  for  the  purpose 
of  hearing  any  appeal  in  the  matter  they 
might  desire  to  make,  went  directly  into  the 
dvil  courts.  They  pleaded  that  the  two  lo- 
cal officers  concerned  were  capable  and  com- 
petent, that  there  was  no  complaint  on  the 
part  of  the  local  body  as  to  their  services; 
and  that  In  so  depriving  them  of  their  offi- 
ces the  Great  Camp  Commander  and  Record 
Keeper,  appellants  Sawtell  and  Harvey,  were 
acting  from  animosity,  without  just  cause, 
arbitrarily  and  without  giving  fhem  the 
beneBt  of  any  notice  or  of  a  trial;  further, 
that  appellee  Gordon  was  receiving  an  -in- 
come from  his  office  in  excess  of  $500  per 
year,  of  which  the  -enforcement  of  the  re- 
moral  order  would  arbitrarily  and  without 
just  cause  deprive  him;  and,  finally,  that 
the  by-law  on  which  Sawtell's  action  had 
been  predicated  was  unreasonable  and  void; 
their  theory,  as  reflected  by  this  pleading  be- 
low, and  as  repeated  by  counter  propositions 
briefed  in  this  court,  being  that  the  general 
rule  requiring  members  of  a  fraternal  bene- 
ficiary association  to  exhaust  all  remedies 
within  the  order  before  resorting  to  the 
courts  has  no  application  In  cases  where 
property  rights  are  Involved,  or  where  the 
by-law  under  whlclj  the  officers  are  purport- 
ing to  act  Is  unreasonable  In  its  provisions, 
or  for  any  other  reason  Is  void  in  law. 
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The  by-law  thus  referred  to  .(section  119 
of  the  laws  of  the  Maccabees),  reads  as  fol- 
lows : 

"See.  119.  Removal  from  Offlce.  The  Great 
Commander  may  remove  from  office  any  tent 
officer  within  the  jurisdiction  of  the  Great 
Camp  when  it  shall  appear  to  his  satisfaction 
that  sDch  officer  is  not  performing  his  duties 
as  required  by  the  laws,  the  laws  of  the  Great 
Camp  and  the  by-laws  of  his  tent.  In  such 
case  no  trial  shall  be  necessary. 

"No  tent  shall  fill  such  vacancy  by  re-electing 
the  officer  so  removed. 

"The  great  Commander  may  immediately  fill 
such  vacancy  by  the  appointment  of  a  compe- 
tent officer  who  shall  bold  such  office  until  the 
next  regular  election  of  said  tent. 

"The  Great  Commander  shall  also  have  power 
at  any  time,  either  in  person  or  by  his  repre- 
sentative or  deputy  authorized  by  him  for  that 
purpose,  to  audit  the  books  and  accounts  of  any 
tent  officer,  and  it  shall  be  the  duty  of  any  such 
officer  to  surrender  immediately  upon  demand 
his  books  and  accounts  for  such  purpose." 

There  was  further  no  claim  made  on  be- 
half of  the  appellees  either  that  the  laws  of 
the  order  did  not  provide  for  an  appropriate 
and  adequate  appeal  or  that  the  procedure 
therein  prescribed  had  not  been  properly  ad- 
hered to  by  the  Great  Gamp  Officers  in  this 
instance,  nor,  under  the  uncontroverted 
proof  made,  could  there  have  been.  It  was 
shown : 

First,  that  all  members  on  coming  Into  the 
association  bound  themselves  to  abide  by  the 
laws  of  the  order  then  In  force  and  there- 
after to  be  adopted;  second,  that  section 
438  of  the  laws  provided: 

"No  suit  at  law  or  in  equity  shall  b«  brought 
or  maintained  against  the  association  upon  any 
matter  arising  from  the  discipline  of  a  mem- 
ber as  provided  in  the  laws  of  the  association." 

Third  that  the  aggrieved  local  officers  had 
the  right  of  appeal  from  the  action  of  the 
Great  Commander  (1)  to  the  executive  com- 
mittee of  the  Great  Camp  for  Texas,  (2)  to  tlie 
Supreme  Commander,  and  (3)  to  the  board  of 
trustees  of  the  Supreme  Tent,  any  and  all 
of  which  am)ellate  tribunals  bad  full  au- 
thority under  the  laws  of  the  order  to  re- 
dress such  grievances  as  they  complained  of. 

Instead,  however,  of  pursuing  their  appeal 
within  the  order,  as  already  Indicated,  they 
chose  rather  to  ask  Interference  at  the 
hands  of  a  court  of  equity  on  the  ground 
that  one  of  them  had  a  property  right  nt 
stake,  and  that  the  quoted  section  119,  ex- 
pressly empowering  the  Great  Commander 
to  do  just  what  he  did  do,  was  unreasonable 
and  void. 

In  these  circumstances  we  do  not  think 
any  right  luy  in  them  to  hale  their  superior 
officers  into  the  civil  courts,  but  that  they 
were  in  duty  bound  to  prosecute  the  matter 
through  the  procedure  provided  for  the  pur- 
pose by  and  within  their  own  organization. 
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It  Is  not  our  tmderstandlng  that  In  con- 
troTersies '  of  this  character  the  mere  <ln- 
yolvement  of  a  property  right,  or  even  the 
existence  of  a  by-law  the  court  might  hold 
void  In  the  absence  of  provision  for  an  ap- 
peal within  the  association,  Justlfles  the  ap- 
plication of  Judicial  power ;  bnt  that  the  in- 
ternal remedies  provided  by  the  order  must 
still  be  first  exhausted. 

[2]  The  rule  of  law  governing  the  state  of 
facts  here  presented  was  recently  declared 
by  this  court  in  Fraser  et  al.  v.  Bu(^  et  aL, 
234  S.  W.  679,  by  opinion  filed  June  16, 1021, 
as  follows : 

"The  rule  is  thus  stated  in  5  Corpus  Juris,  p. 
1364:  The  courts  will  not  interfere  with  the 
internal  affairs  of  an  unincorporated  aasocia- 
tion  so  as  to  settle  disputes  between  the  mem- 
bers, or  questions  of  policy,  discipline,  or  in- 
ternal government,  so  long  as  the  government 
of  the  society  is  fairly  and  honestly  adminis- 
tered in  conformity  with  its  laws  and  with  the 
law  of  the  land,  and  no  property  or  dvil  rights 
are  invsded.  Conversely,  the  proceedings  of 
the  association  are  subject  to  Judicial  review 
where  there  is  fraud,  oppression,  or  bad  faith, 
or  property  or  civil  rights  are  invaded,  or  the 
proceedings  in  qnestion  are  violative  of  the 
laws  of  the  society,  or  the  law  of  the  land,  or 
are  illegal.  Bven  in  these  cases,  however,  the 
conrts  will  not  take  Jurisdiction  unless  the  com- 
phUning  member  has  exhausted  such  remedies 
as  may  be  provided  by  the  laws  of  the  sssocia- 
tion  itself.'  The  authorities  are  practically 
unanimous  in  the  support  of  this  rule. 

"The  tii^ts  of  all  members  of  voluntary  asso- 
ciations of  this  character  must  be  settled  in 
accordance  with  the  rules  and  laws  of  the  asso- 
ciation which  the  members  have  adopted  or  to 
which  they  have  agreed  by  becoming  members, 
unless  such  rules  or  laws  violate  the  laws  of  the 
land  or  are  inadequate  to  protect  the  member 
in  his  property  or  personal  rights,  and  resort 
cannot  be  had  to  the  courts  until  the  remedy 
provided  by  the  laws  of  the  association  has 
been  exhausted. 

"If  the  laws  of  an  association  provide  tribu- 
nals for  settlement  of  questions  which  may 
arise  between  members  affecting  the  rights  of 
the  members  in  their  relation  to  the  associa- 
tion and  to  each  other  as  members  of  the  as- 
sociation, such  tribunals  must  be  appealed  to 
before  the  question  or  dispute  can  be  taken  into 


the  conrts.  ^The  wisdom  and  Justice  of  this 
rule  cannot,  we  think,  be  questioned,  and  the 
authorities  in  its  support  are  almost  innumera- 
ble. We  cite  the  following  as  showing  the  ap- 
plication of  the  rule:  Screwmen's  Association 
V.  Benson,  76  Tex.  662,  13  S.  W.  879;  Hickey 
y.  Baine,  106  Mass.  446,  81  N.  B.  201;  Her- 
man V.  Plummer,  20  Wash.  868,  65  Pac.  S15: 
Manning  y.  San  Antonio  Clnb,  68  Tex.  186,  61 
Am.  Rep.  680;  Brown  v.  EUirris  County  Hed. 
Soc,  194  8.  W.  1170;  CWnes  v.  Fanner,  66 
Tex.  Oiv.  App.  601,  119  S.  W.  874;  O'Connor 
v.  Morrin,  100  Misc.  Bep.  S70,  17»  N.  Y.  Supp. 


Little  need  be  added  to  that  declaratioii, 
as  it  determinea  the  precise  questlcm  pre- 
sented by  this  appeal.  In  the  leading  case 
there  cited  (Screwmen's  Ass'n  v.  Benson,  76 
Tex.  652.  666,  13  S.  W.  379,  880),  our  Su- 
preme Oonrt,  after  declaring  substantially 
the  same  principle  of  law  as  (his  court  quot- 
ed from  Corpus  Juris,  added  this  pronounce- 
ment: 

"We  think  it  matters  not  that  the  order  of 
expulsion  may  have  been  contrary  to  law  and 
void,  and  such  as  this  court  would  not  hesi- 
tate to  annul  in  case  there  was  no  aweal  with- 
in the  association.  The  point  is  that  it  was  the 
action,  of  the  tribunal  created  in  accordance 
with  the  Constitution,  and  the  appellee  had  an 
adequate  remedy  by  appeial  within  the  society 
itself.  The  doctrine  is  expressly  announced 
and  applied  in  the  case  of  the  German  Churdi 
V.  Commonwealth,  8  Ban.  282." 

We  do  not  desire  to  be  understood  as  re- 
garding the  by-law  herein  qnoted  as  either 
unreasonable  or  void,  but  simply  as  holding 
that,  whether  it  was  or  was  not  so,  the  is- 
sue raised  in  this  suit  was  not  cognleable 
by  a  civil  court  until  the  whole  gamut  of 
procedure  provided  by  the  laws  of  the  Mac- 
cabees had  first  been  run.  Since  by  the  un- 
disputed proof  that  was  not  done,  the  in- 
junction granted  below  cannot  stand;  the 
Judgment  of  the  trial  coi^rt  awarding  it  has 
therefore  been  reversed,  and  this  court's  de- 
cree in  all  things  dissolving  it  has  been  en- 
tered. 

'Beversed  and  rendered. 
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•t  al.  V.  HOUSTON  et  al. 
(N«.  S678.) 

(Court  of  Ciyfl  Appeals  of  Tezaa.    Fort 
Worth,    Oct  29,  1921.) 

1.  Appeal  and  error  «=>30l— Crrora  aot  pre- 
served by  motion  for  new  trial  held  not 
reviewable. 

Under  Vernon's  Sayles'  Ann.  CSt.  St.  1914, 
art  1612,  assi^ments  of  error  TvUI'not  be  re- 
viewed, where  the  ^eged  errors  therein  pre- 
sented were  not  complained  of  In  the  conrt  be- 
low in  appellantB'  motion  for  new  trial,  or 
otherwise,  save  by  bill  of  exceptions  taken  to 
the  rulings  at  the  time. 

2.  Wills  «=>!66(l)— Evidanoe  held  not  to  show 
endue  Influence. 

In  a  will  contest  evidence  held  not  to  show 
nndne  inflaenee. 

3.  Wills  <s=)3 1— "Unsound  mind"  defined. 

Under  Vernon's  Sayles'  Ann.  CSt.  St  1014, 
art  7855,  proyiding  that  every  person  over  21, 
being  of  sound  mind,  shall  have  power  to  make 
a  will,  the  term  "unsound  mind"  is  a  legal 
term,  and  does  not  mean,  when  used  in  rela- 
tion to  the  mental  capacity  necessary  to  mak- 
ing a  valid  will,  some  alight  departure  from 
the  normal  or  some  temporary  or  occasional 
lapse  of  memory  (citing  Words  and  Phrases, 
Firat  Series,  Unsound  Mind). 

4.  MHIIs  «s»384— Failure  to  Inatraift  on  mental 
oapaeity  held  fundamental  error,  available  on 
appeal  without  prevloua  objactioa. 

In  a  will  contest  case,  where  on  evidence 
of  only  slight  deviations  from  normal  mental 
soandneas  by  testatrix  the  Jnry  found  her  men- 
tally unsound,  failure  to  define  "unsound  mind" 
on  submitting  special  issue  thereon  to  the 
jury,  as  required  by  Vernon's  Sayles'  Ann.  (Mv. 
St  1914,  art  1964a,  held  fundamental  error, 
apparent  in  the  face  of  the  record,  and  avail- 
able even  in  the  absence  of  objection  to  the 
charge  and  of  a  request  for  proper  explana- 
tions and .  dtiSnitions  and  of  failure  to  assign 
error  to  the  charge  in  the  conrt  below. 

Appeal  from  Dlatrict  Court,  Eastland  Coun- 
ty ;  Geo.  li.  Davenport,  Judge. 

Proceedings  to  probate  a  will  by  Mrs.  Doda 
Norton  and  others,  contested  by  J(din  Hous- 
ton and  others.  From  judgment  denying  the 
probate,  proponents  appeaL  Reversed  and 
remanded. 

Turner  &  Seaberry  and  J.  R.  Frost,  all  of 
Eastland,  for  appellants. 

J.  R.  Stnbblefield,  of  Eastland,  for  appel- 
lees. 

CONNER,  C  J.  On  May  2,  1917,  Mrs.  E. 
A.  Houston  executed  a  will  in  due  form,  de- 
vising all  of  her  property  to  her  daughter, 
Docia  Norton.  Upon  due  ai^Ucatlon,  the  pro- 
bate court  of  Eastland  county  on  July  S, 
1919,  admitted  the  will  to  probate.  From  the 
judgment  probating  the  will  in  the  county 


of  ICra  Houston,  appealed  the  case  to  the 
district  court,  where  a  trial  was  had  before 
a  jury,  and,  tqmn  a  Tablet  rendered  on  spe- 
cial issues  of  testamentary  capacity  aud  un- 
due Influence,  judgment  was  entered  denying 
the  probate  of  the  will,  and  from  this  latter 
judgment  the  proponents  have  appealed. 

[1]  Errors  have  been  assigned  to  the  charge 
of  the  court,  to  the  insufficiency  of  the  evi- 
Aeace  to  sustain  the  verdict  and  judgment 
and  to  the  rulings  of  the  court  in  admitting 
certain  testimony.  We  do  not  feel  at  liberty 
to  consider  the  assignments  4  to  11  Inclusive, 
objecting  to  evidence,  for  the  reason  that 
alleged  errors  therein  presented  were  not 
complained  of  In  the  court  below.  In  appel- 
lants' motion  for  new  trial,  or  otherwise, 
save  by  bill  of  exception  taken  to  the  rulings 
at  the  time.  See  V.  S.  Tex,  Civ.  Stats.,  art 
1612;  Patterson  v.  Bushong,  196  S.  W.  962. 
We  are  therefore  confined  to  the  exceptions 
made  to  the  court's  charge  and  to  a  consid- 
eration of  the  evidence  up<m  which  the  ver- 
dict and  judgment  was  founded. 

The  court  submitted  the  two  following  is- 
sues: 

"Special  issue  No,  1.  Waa  Mrs.  E.  A.  Hous- 
ton of  unsound  mind  on  the  2d  day  of  May, 
1917,  the  date  on  which  the  instrument  which 
has  been  offered  in  evidence  was  executed, 
and  at  the  time  the  same  was  executed? 

"Special  issue  No.  2.  Did  Joe  Norton  or  his 
wife,  Doda  Norton,  at  the  time  of  the  execu- 
tion of  the  instrument,  exercise  an  undue  in- 
fluence on  Mrs.  E.  A.  Houston,  which  caused 
her  to  execute  the  instrument  offered  in  evi- 
dence, and  dated  the  2d  day  of  May,  A.  D. 
1917?", 

The  jury  answered  both  issues  In  the  af-  . 
flrmative. 

We  have  carefully  considered  the  evidence, 
and  think  it  altogether  Insufficient  to  support 
the  verdict  of  the  jury,  upon  the  second  is- 
sue especially ;  and  the  evidence  on  the  first 
issue,  if  not  so  lacking  in  probative  force  as 
to  require  a  reversal  of  the  judgment,  is  such 
as  to  emphasize  objections  to  the  court's 
charge,  which  we  will  hereinafter  discuss. 

There  is  nothing  inherent  on  the  face  of 
the  will  which  tends  to  show  either  endue 
Influence  or  a  want  of  mental  capacity  on 
the  part  of  Mrs,  Houston.  H.  B,  Horn  and 
J.  R.  Frost  were  the  subscribing  witnesses. 
H.  B.  Horn  testified,  in  substance,  that  be 
had  known  Mrs.  Houston  for  30  or  35  years ;  ' 
that  she  was  about  70  years  of  age  at  the 
time  of  mailing  the  will;  that  he  had  had 
many  conversations  with  her  and  had  visited 
her  home ;  that  on  the  occasion  of  the  execu- 
tion of  the  will  he  talked  with  her  for  about 
an  hour  and  a  half  with  reference  to  the 
war  and  other  general  topics;  that  she  dis- 
cussed these  subjects  intelligently,  and  that 
he  discovered  no  evidence   that  her   mind 


court  the  contestants,  the  remaining  children  [  was  not  as  good  as  it  had  always  been ;   that 


^ssFor  other  eases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  VjOOQ IC 


964 


235  SOUTHWESXEBN  BEIPORTEB 


CTez. 


Judge  Frost  r;fad  the  Instrument  over  to  her, 
and  she  stated  that  was  what  she  wanted, 
and  gave  as  her  reason  for  willing  the  land 
to  Mrs.  Norton  that  Mrs.  Norton  had  waited 
on  her  and  been  good  to  her,  and  that  the 
balance  of  the  children  had  neglected  her; 
that  her  mind  was  as  it  had  always  been,  and 
that  in  his  opinion  she  was  of  sound  mind 
and   disposing  memory. 

J.  R.  Frost,  the  other  subscribing  witness, 
testified  that  he  had  known  Mrs.  Houston 
some  25  years  before  her  death ;  that  he  wit- 
nessed the  signature  of  her  will  at  her  re- 
quest; that  during  his  acquaintanoe  with 
Mrs.  Houston  be  bad  acted  as  her  attorney 
on  many  occasions,  and  that  she  was  always 
able  to  intolUgently  discuss  with  him  her 
business;  that  she  died  on  the  17th  day  of 
December,  1918,  about  19  months  after  mak- 
ing said  will;  that  he  had  had  considerable 
btisiness  for  her  In  a  professional  way  in  the 
last  few  years,  and  that  she  was  always  able 
mentally  to  discuss  her  business  in  a  clear 
and  succinct  manner ;  that  he  never  noticed 
anything  wrong,  at  any  time,  with  her  mental 
capacity,  "in  fact  I  never  knew  a  woman  of 
her  age  who  seemed  to  have  a  clearer  insight 
to  her  business  affairs";  that  after  he  read 
the  will  to  her  she  discussed  it  a  little,  and 
then  asked  for  it,  and  took  it  and  read  it 
over  and  said,  "That  is  right;  that  Is  what 
I  want";  that  In  his  <^inion  she  was  of 
sound  mind. 

Dr.  A.  K.  Weir  testified  that  he  was  a 
graduate  of  a  reputable  medical  college,  and 
had  visited  Mrs.  Houston  on  many  occasions 
before  and  after  May  2,  1917;  that  he' never 
observed  anything  in  her  conduct  which  in- 
dicated mental  weakness ;  and  that  he  took 
her  to  be  a  woman  of  average  mentality. 

The  proponents,  Joe  NortMi  and  Doda  Nor- 
ton, each  testified  that  Mrs.  Houston  was  of 
sound  mind  for  a  person  of  her  age;  that 
she  attended  to  her  buainess  by  herself ;  and 
that  she  had  lived  with  them  for  several 
years  previous  to  the  execution  of  her  wilL 

On  the  other  hand,  Mrs.  Dora  Curtis,  one 
of  the  contestants,  gave  it  as  her  opinion 
that  her  mother  was  not  of  sound  mind,  stat- 
ing that  her  mother  would  start  to  tell  her 
something,  and  then  start  on  something  else ; 
that  she  would  confuse  ber  (the  witness) 
with  Doda  Norton;  Vc&t  her  remembrance 
was  bad;  that  "I  observed  nothing  else  un- 
usual in  her  conduct  that  Indicated  tbe  con- 
dition of  her  mind."  The  witness,  however,' 
acknowledged  that  she  had  not  seen  her  moth- 
er for  several  months  before  her  death,  and 
that  she  did  not  know  what  the  state  of  her 
mind  was  on  the  day  she  executed  the  will. 

Jim  Ourtls,  husband  of  Dora  Curtis,  testi- 
fied that  on  several  occasions  Mrs.  Houston 
saw  him  and  would  not  recogniw  him;  that 
on  one  occasion  Mrs.  Houston  told  him  she 
did  not  have  mind  enough  to  know  what  she 


wanted  to  do  about  tbe  place;  she  was 
nervous,  and  tluit  die  was  not  liJie  she  used 
to  be ;  that  she  had  sinking  spells,  and  would 
"be  all  off  for  days" ;  that  she  was  a  wreck 
about  eight  months  before  her  death. 

John  Houston,  a  son  of  Mrs.  E.  A.  Houston, 
testified: 

That  he  lived  in  Dickens  county.  That  his 
mothar  had  lived  with  him  for  some  time  after 
the  death  of  bis  father.  That  she  was  weakijr, 
and  after  his  father's  death  her  mind  was 
wavery.  "I  know  her  mind  waa  wavery,  be- 
cause she  couldn't  recollect,  and  she  would 
teU  me  about  these  spells  that  she  didn't 
know  anything.  The  usual  condition  of  her 
mind  that  I  observed  was  just  her  conversa- 
tions; from  my  observation  of  my  mother 
and  her  manner  of  conversation,  her  general 
conduct  and  so  on,  just  prior  to  the  time  of  her 
death,  I  don't  think  she  bad  a  sonnd  mind,  not 
at  no  time  along  after  my  father  died.  •  •  • 
I  seen  her  about  a  month  before  she  died.  I 
don't  know,  but  I  reckon  it  had  been  about  a 
year  before  the  2d  day  of  May  that  I  saw  my 
mother.  I  don't  know  the  condition  of  ber 
mind  on  the  2d  day  of  May,  1917,  when  she 
executed  the  will;  I  wasn't  there  when  she 
executed  the  will,  and  don't  know  the  con- 
dition of  her  mind  on  that  date.  I  would  state 
that  I  didn't  think  it  was  good  on  that  day. 
I  don't  know  whether  ber  mind  was  good  or  bad 
on  that  day,  because  I  wasn't  there." 

Cap  Houston  testified : 

That  he  was  Mrs.  Houston's  youngest  chOd. 
That  he  was  married  and  a  man  of  family. 
That  he  saw  his  mother  very  often.  That  he 
was  living  on  the  Crosby  lease  at  the  time  of 
the  death  of  his  mother,  something  like  a  half 
mile  from  the  Nortons.  That  it  seemed  to 
him  that  be  reached  the  Crosby  lease  some 
time  in  May,  1917,  bat  was  not  certain.  That 
if  he  was  not  there  at  that  time  he  was  in 
Oklahoma,  where  he  had  been  something  like 
a  year.  That  "there  were  certain  peculiarities 
in  her  manner  of  conversation  during  the  last 
few  years  of  her  life.  It  seemed  like  she 
would  say  things  and  then  say  she  hadn't  said 
them,  very  often  she  would  say  she  wanted  to 
see  me,  and  when  I  would  go  to  see  her  she 
would  tell  me  to  tell  Cap  to  come  there.  There 
were  other  peculiarities  that  I  observed. 
*  *  *  From  her  manner  of  conduct  and  her 
conversations  and  from  what  I  observed  I  don't 
think  She  was  of  sound  mind  daring  tbe  last 
few  years  of  her  life." 

On  cross-ezamlnhtion  be  said,  among  otber. 
things: 

"I  will  state  that  the  condition  of  my  moth- 
er's mind  was  not  good  on  the  2d  day  of  May, 
1917.  I  had  not  seen  her  within,  a  year  before 
that  date.  I  wouldn't  state  that  her  mind  was 
good  on  the  day  she  executed  the  'wilL  I 
couldn't  know  what  the  condiUoa  of  her  mind 
was  at  that  time.  I  was  very  sorry  for  my 
mother.  I  never  did  charge  my  mother  'with 
having  sned  me  a  few  years  before  that  to 
cancel  the  deed  she  made  me.  It  is  not  my  idea 
that  she  sued  me  to  cancel  the  deed.  It  is  a 
fact  that  I  was  sued  to  cancel  a  deed  that  she 
and  her  husband  had  made  to  ma.    I  didn't 
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blame  my  moQier  tor  that.  I  tbonght  Norton 
was  responsible  for  that.  At  the  time  that 
suit  was  instituted  my  mother  was  living  at 
Norton's.  I  didn't  contest  the  suit  with  my 
mother.  •  •  •  We  did  compromise  with 
her,  and  deeded  her  this  property." 

Ed  Honston,   another  son  of  Mrs.  B.   A. 
Houston,  testified: 

That  his  father  died  about  the  18th  of  No- 
vember, 1906.  That  his  mother  lived  with 
him  7  or  8  years  after  his  father's  death.  That 
when  he  went  to  New  Mexico  he  tried  to  get 
his  mother  to  go  with  him,  but  she  was  old 
and  did  not  think  it  would  be  a  very  good  trip 
for  her  to  take.  That  she  was  weakly,  and  he 
saw  Joe  Norton  and  told  him  that  he  was  go- 
ing to  leave,  and  Joe  Norton  said  for  her  not 
to  go  to  John  Houston,  that  there  would  be 
more  trouble,  and  "if  I  would  let  him  take  her 
to  his  house  there  would  be  no  more  land 
trouble.  He  said;  'She  is  old  and'—  The  first 
I  knew  that  my  mother  had  made  a  will  was 
when  it  got  in  court  here,  after  my  mother'* 
death.  I  didn't  know  she  was  sick  prior  to  her 
death.  I  got  a  letter  that  she  was  sick  from 
my  brother's  daughter,  and  I  got  on  a  train 
and  started  down  here  and  got  to  Cisco,  and  I 
met  Dan  Curtis,  and  he  told  me  she  was  al- 
ready dead." 

He  further  testified : 

"I  had  a  conversation  with  Joe  Norton  after 
I  fomd  out  about  the  wOl.  After  my  mother 
was  dead,  and  I  found  out  this  will  was  in 
drcnlation,  I  went  to  Joe  Norton,  went  to 
his  house,  and  I  told  him,  I  says,  'Joe,  yon 
know  what  yon  promised  me  if  I  would  take  my 
mother  to  your  place,  and  now,'  I  says,  in  the 
place  of  you  doing  what  you  agreed  to  do,  yon 
have  got  more  trouble  in  court  over  the  lend.' 
He  told  me,  'As  far  as  you  are'  concerned,  wait 
until  this  court  is  all  over,  and  if  I  beat  it,  I 
will  deed  yoa  yours  back.'  He  says,  'I  am  not 
after  yon;  it  is  Jim  Curtis  and  John  Houston  I 
I  want  to  beat.'"  i 


On  cross-examination  he  testified: 


That  he  did  not  know  how  Ion);  It  had  been  j 
since  he  had  seen  his  mother  before  May-  2, 1 
ini7.     That   he   went  to    see    her   regalariy.  | 
That  his  mother's  mind  was  very  bad  on  th«  | 
2d  day  of  May,  1917,  at  the  time  the  will  was  i 
executed.    That  he  did  not  know  that  he  had  ' 
seen  her  on  that  date.     "Of  course  I  wasn't 
there;  if  I   had  been,  there  -would  not  have 
been  any  will  wrote.    I  fidn't  see  her  on  that 
date.    Her  mind  was  bound  to  have  bem  bad 
on  that  date.     I  know  it  was.    It  hadn't  been 
long  since  I  saw  her,  a  coople  of  weeks  or  a 
week.     It  is   not  a   fact  that  I   hadn't  been 
down  there  in  12  months.    I  went  and  waited 
on  her  when  she  was  sick,  and  stayed  with  her 
day  and  night.     That  waa  her  first  and  last 
sickness.    I  was  not  there  when  she  died;  they 
never  let  us  know.     I  was  there  jast  before 
she   died.     I  didn't  wait  on  her  in  her   last 
nickness  when  she  died.    I  would  have  done  it 
if  I  had  gotten  word.    I  waan't  there,  I  don't 
believe,  on  the  2d  day  of  May.  1917,  and  not- 
withstanding that  fact  and  the  fact  that  I  didn't 
see  her  on  that  date  I  state   positively  that 
her  mind  was  bad.    It  had  been  bad  for  some 
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time.  When  she  was  staying  with  me,  I  have 
seen  my  mother  sit  right  down  in  the  floor 
with  her  hair  over  her  face  and  sqttalUng  and 
saying  somebody  was  trying  to  kill  h«r.  I 
have  had  the  neighbors  help  me  take  her  in  the 
room  and  put  her  to  bed.  I  lived  on  my 
father's  place.  My  mother  had  both  places  in 
charge,  getting  income  from  both  of  them,  and 
she  lived  on  her  own  income." 

tfra.  Ooia  Hoaatom  testified: 

That  she  was  the  wife  of  Ed  Houston.  That 
the  first  year  after  the  death  of  Mr.  Houston, 
whidi  was  on  the  18th  day  of  November,  1903, 
the  witness  and  her  husband  lived  on  the  home 
place  adjoining  the  lower  place  until  in  1815. 
That  Mrsj^outson  lived  in  their  house  some 
3  or  4  or  Jd  years.  That  she  waited  on  Mrs. 
Houston;  did  her  washing  and  cooking  and  took 
care  of  her.  That  Mrs.  Houston  left  their 
place  to  go  to  Joe  Norton's  on  the  last  of 
June,  191&.  "I  saw  her  after  that  time.  I 
didn't  see  her  so  very  often  until  she  had  this 
spell  of  sickness,  the  spell  o{  pneumonia. 
Before  this  will  was  made  out,  I  was  down 
there  and  helped  wait  on  her,  and  it  was  along 
in  April  when  I  saw  her  last  before  this  will 
waa  made.  I  don't  know  hardly  whether  I  ob- 
served anything  unusual  in  the  ■  condition  of 
her  mind.  Her  mind  was — she  has  always  had 
kinder  qaeer  spells  along;  so  far  as  her  mind 
is  concerned,  it  is  off  and  en  all  the  time;  she 
never  had  no  recollection  or  nothing.  She  is 
easily  influenced;  anybody  could  influence  her 
to  do  anything  they  wanted  to.  From  my  ob- 
servation of  her  and  what  I  saw  of  her  gen- 
eral conduct,  I  wouldn't  think  she  was  ot 
sound  mind.  I  wouldn't  think  from  the  way  she 
would  do  at  times  that  she  had  a  good  mind. 
Some  of  the  things  that  led  me  to  that  conclu- 
sion were :  Sometimes  the  neighbors  would  come 
in,  and  she  would  jump  on  to  them  and  say 
things  to  them  withont  any  occasion  at  all,  and 
would  seem  to  try  to  hurt  people's  feelings  when 
they  hadn't  done  anything  to  her  at  all,  and 
give  no  reason  for  it.  •  •  •  As  to  whether 
or  not  I  know  whether  Mrs.  Honston  was  ever 
influenced  to  do  anything  wrong,  I  could  have 
had  a  will  to  the  place  if  ^had  wanted  it.  1 
don't  know  that  she  ever  Rd  anything  wrong. 
She  was  a  member  of  the  church.  I  couldn't 
tell  yon  whether  or  not  she  was  active.  I 
don't  know  that  she  went  to  church  frequently. 
I  lived  there  by  her  several  years,  and  1  never 
knew  her  to  go  but  two  or  three  times.  I 
heard  her  mental  condition  questioned  before 
this  will  was  filed  for  probate.  We  had  all 
spoke  of  her  losing  her  mind;  that  we  thought 
she  was  losing  her  mind,  several  times.  I 
don't  know  whether  she  lost  her  mind  or  not. 
I  don't  know  the  condition  of  her  mind  on  the 
2d  day  of  May,  1917,  because  I'  was  not  there. 
I  think  I  was  in  Oklahoma  at  that  time.  I 
didn't  come  back  about  the  1st  of  June.  We 
come  back  to  Spur,  Tex.,  in  Se<)tember,  1918. 
We  came  down  to  Kastland  county,  Tex.,  the 
last  of  September,  1918.  I  was  not  with  her 
on  the  2d  day  of  May,  1917.  I  don't  know 
anything  abont  the  condition  ot  her  mind  at 
that  time,  no  more  than  by  the  way  it  had 
always  been  for  quite  a  while." 


[2]  Other  than  as  has  been  indicated  by 
the  testimony  glTOi  In  substance  and  quoted 
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ther«  Ib  nothing  to  show  that  Mrs.  HoustMi 
had  In  any  manner  been  unduly  influenced 
to  make  the  will  as  she  did.  Both  of  the 
pr<qponakt8,  Joe  and  Doda  Norton,  testified 
that  they  at  no  time  had  made  a  request  or 
sought  to  Influence  their  mother  In  any  way 
to  make  the  will  as  it  was,  and  the  evidence 
fails  to  show  that  they  were  eren  present  at 
the  time  the  will  was  executed ;  and  no  wit- 
ness testified  to  any  conversation  of  either 
of  these  parties  with  the  mother  that  would 
so  indicate;  nor  is  there  any  drcumstance 
stated  in  the  testimony,  as  we  view  it,  that 
is  of  sufficient  probative  force  to  support  the 
verdict  of  the  Jury  oh  the  second  issue.  In 
the  case  of  Simon  v.  Mlddleton,  5C  Tex.  dx. 
App.  631,  112  S.  W.  441,  it  is  said,  among 
oUier  things,  that: 

"Undue  influence"  is  that  "which  destroys 
the  free  agency  of  this  testator,  and  places 
him  in  a  position  where  be  is  dominated  by 
another,  which  acted  directly  on  his  mind  at 
the  very  time  when  he  executed  the  wilL 
*  *  *  The  fact  that  some  of  the  children  are 
disinherited  and  others  favored  •  *  •  rais- 
es no  presumption  of  undue  influence."  The 
burden  was  on  contestants  to  establish  undue 
influence,  and  further  to  show  that  it  was 
operating  upon  the  mind  of  the  testator  at  the 
time  he  executed  tiie  will,  "and  that  the  execu- 
tion of  the  will  was  the  outcome  of  the  influ- 
ence amounting  to  moral  coercion,  which  de- 
stroyed his  volition  and  caused  him  to  make 
a  disposition  of  his  property  which  he  did  not 
wish  to  make." 

In  Webs  v.  Schn^der,  84  Tex.  Civ.  Ak>. 
201,  78  S.  W.  894,  the  following  Is  given  as  a 
test: 

Was  the  Influence  "such  that  it  induced  the 
testator  to  act  contrary  to  his  own  wishes,  and 
to  make  a  different  will  from  what  he  would 
have  made  if  he  had  been  left  free  to  exercise 
his  own  wishes  and  desires  according  to  his 
own  judgment  and  discretion?  •  •  •  If  the 
influence  was  sufUsnt  to  constrain  him  to  do 
what  was  against  ^s  will,  so  that  his  testa- 
ment speaks  the  mind  of  another,  and  not  his 
own,  it  is  undue,  and  the  will  is  void." 

In  the  case  of  Scott  v.  Townsend,  106  Tex. 
322,  166  S.  W.  1139,  Justice  PhllUps,  of  our 
Supreme  Oourt,  in  discussing  the  issue  of 
undue  influence,  said,  among  other  things: 

"The  issue  is  proved  only  when  free  agency  is 
shown  to  have  been  supplanted,  which  means 
a  testament  made  under  such  subjection  or 
surrender  of  the  natural  freedom  of  will  and 
action  as  that  it  speaks  the  mind  of  another." 

See,  also,  Trezevant  v.  Rains,  19  S,  W.  867 ; 
Rounds  V.  Coleman,  189  S.  W.  1086;  Barry 
V.  Gradette,  71  S.  W.  309;  Patterson  v. 
lAmb,  21  Tex.  Civ.  App.  B12,  62  S.  W.  98. 

Not  do  we  feel  satisfled  to  sustain  the  vn- 
dict  and  Judgment  on  issue  No.  1,  relating  to 
Mrs.  Houston's  mental  capacity  at  the  time 
she  made  the  will,  even  though  it  may  be 
said  that  there  is  some  evidence  which,  imder 


a  imquer  Charge,  would  authorize  the  submia- 
alon  of  that  issue  to  a  Jury. 

[3]  Under  article  7856,  V.  S.  Tex.  Civ. 
Stats.,  every  person  aged  21  years  or  upward, 
or  who  may  be  or  may  have  been  lawfully 
married,  being  of  sound  mind,  shall  have 
power  to  make  a  last  will  and  testament, 
under  the  rules  and  limitations  prescribed  by 
law,  and  our  courts  have  ever  been  careful 
to  guard  the  rights  of  persons  so  qnallfled  to 
dispose  of  their  property  as  they  will. 

In  40  Qyc.  p.  1004,  It  is  said  op  this  sub- 
ject: 

"The  law  requires,  tat  determining  mental 
capacity,  not  so  much  any  particular  character 
or  intellect  as  the  ability  to  make  certain  ef- 
forts of  the  mind  and  memory.  The  rule  of 
testamentary  capacity  is  that  the  testator  must 
have  suflScIent  mind  and  memory  to  intelligently 
understand  the  nature  of  the  business  In  which 
he  is  engaged,  to  comprehend  generally  the 
nature  and  extent  of  the  property  which  con- 
stitutes his  estate,  and  whidi  he  intends  to 
dispose  of,  and  to  recollect  the  objects  of  his 
bounty.  If  he  possesses  these  attributes  he 
has  testamentary  capacity.  The  testator  need 
not  have  the  same  perfect  and  complete  un- 
derstanding and  appreciation  of  any  of  these 
matters,  In  all  their  bearings,  as  a  person  in 
sound  and  vigorous  health  of  mind  and  body 
would  have;  nor  is  he  required  to  know  the 
precise  legal  efFect  of  every  provision  con- 
tained in  his  will.  Absent-mindedness  or  mere 
intellectual  feebleness  does  not  disqualify  a 
person  to  make  a  wlD,  as  the  feeble  have  as 
much  right  to  dispose  of  their  property  as  the 
strong,  but  something  short  of  insanity  ia 
snfllcient  to  Invalidate  it.  One  capable  of  trans- 
acting ordinary  business  is  presumed  capaMe  of 
making  a  will,  although  not  entirely  of  sound 
mind;  and  one  tjvtally  Ineapable  of  transacting 
ordinary  business  is  ordfaiarily  IneapaHe  <rf 
making  a  will,  although  one  may  have  testa- 
mentary capacity,  even  though  incapable  of 
transacting  ordinary  business,  or  making  a 
valid  deed  or  contract" 

[4]  In  the  Bubmisslon  of  iMues  It  Is  general- 
ly required  of  us  tbata  Jury  shall  be  charged 
with  the  law  of  the  ease,  and  artide  1984a, 
v.  S.  Civ.  Stats.,  particularly  relating  to  the 
submission  of  special  issues,  reads,  so  Car  as 
pertinent,  as  follows: 

"In  all  Jury  cases  the  court,  open  request  et 
either  party,  shall  submit  the  cause  upon  spe- 
dal  issues  raised  by  the  pleadings  and  the  evi- 
dence in  the  case.  Such  spedal  issues  shall 
be  submitted  distinctly  and  separately,  and 
witiiout  being  intermingled  with  each  other, 
so  that  each  Issue  may  be  answered  by  the  Jury 
separately.  In  submitting  spedal  issues  the 
court  shall  submit  such  explanations  and  defi- 
nitions of  legal  terms  as  shall  be  necessary  to 
enable  the  Jury  to  properly  pass  upon  and 
render  a  verdict  on  snch  issues." 

The  article  quoted  'nas  added  to  our  Re- 
vised Statutes  by  act  approved  March  29, 
1913,  and  thereby  it  is  made  the  plain  duty 
of  the  court  In  submitting  a  case  upon  spedal 
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Issues  to  therewith  snbintt  mnA  "explana- 
tions' and  definitions  of  the  legal  tenna  as 
shall  be  necessary  to  enable  the  Jury  to 
properly  pass  upon  and  render  a  verdict  on 
such  Issues."  The  term  "unsound  mind"  la  a 
legal  term.  See  Words  and  Phrases,  First 
Series,  toL  8,  page  7212,  title  "Unsound 
Mind."  It  is  there  said,  with  cltatl<Hi  of  au- 
thorities, that: 

"These  terms  [unsound  mind]  are  of  such 
variable  significance  that  their  Talue  in  any 
given  case  will  depend  entirely  apon  the  rela- 
tion that  they  bear  to  a  particular  person  in 
connection  with  a  particular  act  nnder  inquiry. 
A  testator  who  has  sufficient  mental  power 
to  collect  his  mind,  without  prompting,  the 
particulars  or  elements  of  the  business  to  be 
transacted,  and  to  hold  them  in  his  mind  a 
BolBcient  length  of  time  to  perceive  their  ob- 
vious relations  to  each  other  and  be  able  to 
form  some  rational  judgment  in  relation  to 
them,  has  sufficient  mental  power  to  make  a 
win." 

In  the  case  of  Brown  v.  Mitchell,  76  Tex,  0, 
12  S.  W.  606,  Chief  Justice  Stayton  said, 
among  other  things,  on  the  subject: 

"The  court  below  might  safely  have  informed 
the  jury  that  the  testatrix  had  testamentary 
capacity  if  her  mind  and  memory  were  such 
as  to  enable  her  to  know  and  understand  the 
matters  referred  to  in  the  charge  at  the  time 
die  executed  the  paper." 

In  Prather  v.  McClelland,  76  Tex.  674,  13 
S.  W.  543,  the  following  Charge  was  ai>- 
proved: 

"Testator  must  have  been  capable  of  under- 
standing the  nature  of  the  business  he  was 
engaged  in,  the  nature  and  extent  of  his  prop- 
erty, the  persons  to  whom  he  might  devise  and 
bequeath  it,  the  persons  dependent  upon  his 
bounty,  and  the  mode  of  distribution  among 
them;  that  he  must  have  had  memory  sufS- 
dent  to  collect  in  his  mind  the  elements  of  the 
business  to  be  transacted,  and  to  hold  them 
long  enough  to  perceive  at  least  their  obvious 
reladoDs  to  each  other  and  be  able  to  form  a 
reasonable  judgment  as  to  them." 

In  the  case  of  Trezevant  v.  Bains  (Sup.) 
19  fi.  W.  667,  it  was  said: 

"The  rule  of  law  governing  the  mental  ca- 
pacity required  in  executing  testaments  is  that 
the  testator  need  not  possess  the  highest  qual- 
ities of  mind,  and  bis  mind  may  l>e  weak  and 
his  understanding  impaired;  but  it  is  sufficient 
if  he  is  capable  of  understanding  the  nature 
of  the  business  in  which  he  is  engaged,  and 
of  comprehending  his  property  and  of  recol- 
lecting the  natural  objects  of  his  bounty.  In 
determining  the  extent  of  his  mental  capacity, 
it  is  not  necessary  to  be  shown  that  the  tes- 


tator actually  tmderstood  and  recollected  these 
things,  but  that  he  was  mentally  capable  of 
so  doing." 

See,  also,  Scott  v.  Townsend,  159  S.  W. 
342;  Daley  v.  Whltacre,  207  S.  W.  350; 
Edeau  v.  Oleaves,  202  S.  W.  356;  Wolnltzek 
V.  Lewis,  183  S.  W.  819;  Simklns'  Adminis- 
tration of  Estates,  p.  677. 

In  the  light  of  these  authorities,  it  seems 
particularly  Important  that  the  court  should 
have  observed  the  command  of  the  statute 
and  have  given  such  explanations  and  defini- 
tions as  were  necessary  to  enable  the  Jury  to 
understand  Che  degree  of  unsoundness  of 
mind  that  was  necessary  for  them  to  find. 
As~lt  seems  to  us,  without  such  explanation 
the  court  could  not  determine  from  the  ver- 
dict that  the  Jury  believed  from  the  evidence 
that  Mrs.  Houston  at  the  time  of  the  execu- 
tion of  her  will  was  afflicted  with  that  degree 
of  unsoundness  of  mind  which  would  render 
her  will  Invalid.  As  stated  in  the  authwities, 
unaoundnMt  of  mind  is  of  variable  meanings. 
It  does  not  mean,  as  we  have  already  seen, 
when  used  In  relation  to  the  mental  capacity 
necessary  to  making  a  valid  will,  some  slight 
departure  from  the  normal  or  aome  tempora- 
ry or  occasional  lapse  of  memory.  The  jury 
in  QuestiCHi  might'  reasonably  have  understood 
by  the  terms  "unsound  mind,"  unaccompanied 
by  definition  or  explanation,  that  one  was  of 
unsound  mind  if  the  mind  was  weak,  or  In- 
termittently weak,  or  naturally  impaired  by 
old  age  or  otherwise,  and  we  are  not  satis- 
fied, under  the  evidence,  that  by  the  answer 
of  the  jury  to  issue  No.  1  th^re  is  a  finding 
of  such  unsoundness  of  mind  as  invalidates 
Mrs.  Houston's  will  as  originally  probated, 
nor  are  we  satisfied,  as  before  stated,  that 
the  evidence  so  shows.  Did  we  teA  so  sat- 
isfied, we  would  perhaps  be  required  to  im- 
pute a  finding  to  that  effect  by  the  court,  in- 
asmuch as  no  objection  to  the  charge -was 
made  below,  nor  was  there  a  requested  in- 
struction presented.  But  the  writer,  at  least, 
inclines  to  the  opinion  that  in  view  of  the 
affirmative  language  of  article  19S4a  the  fail- 
ure of  the  court  to  give  the  proper  definitions 
and  explanations  constitutes  fundamental  er- 
ror, apparent  on  the  face  of  the  record,  and 
available  even  in  the  absence  of  an  objection 
to  tiie  charge  and  of  a  request  for  the  proi)er 
explanations  and  definitions  and  of  a  failure 
to  assign  error  to  the  charge  in  the  court  be- 
low. 

For  the  reasons  indicated,  it  Is  ordered  that 
the  Judgment  below  be  reversed,  and  the 
cause  remanded  for  another  trial. 
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ROSSER  et  al.  V.  HALE.    (No.  9701.) 

(Oourt.of  Civil  Appeals  of  Tezaa.     Fort 
Worth.    Dec.  3,  1921.) 

1.  Attachment  i&=3339  —  Final  Judgmtnt  I* 
against  sureties  en  bond  and  principals. 

Where  an  action  was  begun  with  attach- 
ment and  a  replevy  bond  ie  given  releasing  the 
property  nnder  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  arU.  269,  7106,  it  was  the  duty  ot  the 
trial  court  to  enter  judgment  on  tlie  replevy 
bond  and  give  judgment  against  the  sureties 
as  well  as  the  principals. 

2.  Attachneat  «=»339  — Bond  need  Mt  Iw 
pleaded. 

A  replevy  bond  need  not  be  pleaded  to 
have  judgment  rendered  thereon, 

3.  Judgment  «=>244— Held  to  sufficiently  !■• 
dicate  It  was  against  defendants. 

A  judgment  in  replevin  that  plaintiff  ought 
to  i^ecover  from  said  defendants  and  the  sure- 
ties on  their  bond  the  snm,  etc.,  and  that  he 
have  his  execution  which,  after  enforcement 
of  named  liens,  was  to  be  made  out  of  the 
property  of  "W.  and  wife"  (defendants),  suffi- 
dently  indicated  it  was  against  defendants, 
though  omitting  formally  that  it  was  "renp- 
dered  against  defendants  W.  and  wife." 

4.  Appeal  and  error  «s9ll53--ForMai  errora 
In  judgment  held  correotible  by  appeilat* 
court  by  entering  Judgment. 

The  court  on  appeal  may  enter  the  judg- 
ment which  should  have  been  entered  below  by 
correcting  the  formal  omission  of  a  judgment 
to  state  that  it  was  rendered  against  named 
defendants,  where  the  purport  is  dear. 

5.  Attachment  €=»339— Objection  by  surettea 
on  replevy  bond  that  attachment  and  foreclo- 
sure of  chattel  mortgage  were  concurrently 
pursued  held  unavailing. 

Objection  by  sureties  on  replevy  bond  in  at- 
tachment that  foreclosure  of  writ  of  attachment 
and  of  a  chattel  mortgage  were  inconsistent 
remedies,  and  erroneously  pursued  to  final  con- 
dusion,  is  without  force,  where  the  property 
levied  on  and  that  mortgaged  was  identical. 

Appeal  from  Diatrict  Court,  Wichita 
County;  P.  A.  Martin,  Judge. 

Action  by  T.  E.  Hale  against  S.  A.  Rosser 
and  another.  From  judgment  for  plaintiff, 
Buretles  appeaL    Affirmed. 

Fischer  &  Fischer,  of  Wichita  Falls,  for 
appellauts. 

W.  E.  Wilson  and  Aynesworth,  Williams 
&  Watkins,  all  of  Wichita  Falls,  for  appel- 
lee. 

BUCK,  J.  On  May  7,  1920,  T.  B.  Hale 
filed  suit  against  P.  E.  Wilson  and  wife  for 
the  balance  due  on  six  promissory  notes 
executed  by  Wilson  and  wife  to  Hickman  and 
Von  Allmen,  and  transferred  by  the  latter 
to  the  plaintiff,  and  given  in  part  payment 
of  an  automobile.  A  chattel  mortgage  on 
fhe  automobile  had  been  given,  which  had 
also  been  transferred  to  Hale.  On  the  same 
day,  plaintiff  caused  a  writ  of  attachment 


to  issue,  and  the  sheriff  levied  upon  this  au- 
tomobile. Defendant  Wilson  and  wife  exe- 
cuted and  delivered  to  plaintiff  a  replevy 
bond,  with  the  following  sureties,  to  wit, 
S.  A.  Rosser,  Bert  Adrian,  B.  D.  Wolff,  and 
Philip  Klelnman.  I/ater,  a  Judgment  by  de- 
fault was  tal^en  in  the  original  suit,  and 
the  mortgage  lien  was  foreclosed,  and  the 
Judgment  further  recited: 

"And  if  said  property  cannot  be  found,  or  if 
the  proceeds  of  such  sale  be  insuffident  to 
satisfy  this  Judgment,  then  the  officer  executing 
this  order  shall  make  the  money,  or  any  bal- 
ance thereof  remaining  unpaid,  out  of  any 
property  belonging  to  S.  A.  Rosser,  Bert 
Adrian  and  Philip  Eleinman,  who  signed  a  re- 
plevy bond  on  said  property  for  said  de- 
fendants." 

At  the  succeeding  term  of  court,  plaintiff 
was  Issued  writs  ot  execution  against  the 
bondsmen  on  the  replevy  bond,  and  the 
bondsmen  secured  an  Injunction  against  the 
plaintiff  and  the  sheriff  of  Wichita  county, 
restraining  them  from  executing  said  writs. 
Whereupon,  on  November  8,  1920,  plaintiff 
filed  a  motion  to  amend  the  Judgment  ren- 
dered at  the  former  term  of  court,  and  to 
enter  an  order  and  Judgment  nunc  pro  tunc 
showing  that  the  attachment  lien  was  fore- 
closed. This  motion  was  granted,  and  the 
bondsmen  have  appealed. 

[1]  Appellants  urge  that  the  court  erred 
in  granting  said  motion  and  In  overruling 
their  general  demurrer,  because  plaintiff's 
motion  failed  to  state  that  the  minutes  of 
the  court  did  not  contain  the  full  judgment 
that  was  rendered  at  the  former  term ; 
that  under  articles  2016  and  2016,  V.  S.  Tex. 
Clv.  Stats.,  the  power  of  a  court  to  correct 
Its  Judgments  is  confined  to  making  the 
minutes  speak  the  truth,  and  record  the 
Judgment  which  was  In  fact  rendered  at  a 
prior  term.  Article  269,  under  the  subject 
of  Attachment  and  Garnishment,  and  article 
7106,  under  the  subject  of  Sequestration,  of 
the  civil  statutes,  reads: 

"When  personal  property  has  been  levied  on, 
as  hereinbefore  provided,  the  judgment  shall 
also  be  against  the  defendant  and  his  sureties 
on  his  replevy  bond  for  the  amount  of  the 
judgment,  interest  and  costs,  or  for  the  value 
of  the  property  replevied  and  interest,  accord- 
ing to  the  terms  of  such  replevy  bond."  Art. 
269. 

"The  bond  provided  for  In  the  three  pre- 
ceding articles  shall  be  returned  with  the  writ 
to  the  court  from  whence  the  writ  issued,  and 
In  case  the  suit  is  decided  against  the  defend- 
ant final  judgment  shall  be  entered  against  all 
the  obligors  in  such  bond,  jointly  and  several- 
ly, for  the  value  of  the  property  replevied,  and 
the  value  of  the  fruits,  hire,  revenue  or  rent 
thereof,  as  the  case  may  be."    Art.  7106. 

Under  these  articles.  It  was  the  duty  of 
the  trial  court  to  enter  Judgment  on  the  re- 
plevy bohd,  and  give  Judgment  against  the 
sureties  thereon  as  well  as  the  principals. 


$=3Far  other  casef  see  same  topic  and  KBY-NUMBER  In  all  Kdy-Numbered  Blgesta  and  lodezei 
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In  Cabell  et  al.  t.  Floyd  et  al.,  21  Xez.  (^v. 
App.  135,  137,  50  S.  W.  478,  479,  the  Austin 
Court  of  Civil  Appeals,  speaking  through 
Chief  Justice  Fisher,  said: 

"The  county  court  has  the  power  to  issue 
an  order  of  sale  carrying  into  effect  the  judg- 
ment of  the  Conrt  of  Civil  Appeals;  and  upon 
the'  return  of  that  order,  showing  that  the 
property  upon  which  the  lien  was  foreclosed 
could  not  be  reached,  we  think  the  county 
court,  under  the  circumstances,  had  the  au- 
thority, by  virtue  of  the  article  of  the  statute 
quoted '  [article  7106],  to  render  judgment 
against  the  obligors  in  the  replevy  bond.  Their 
obligation  was  a  part  of  the  proceedings  in  the 
cause,  and  it  was  an  agreement  to  the  effect, 
that  they  would  become  bound,  jointly  and 
severally,  for  the  value  of  the  property,  in  the 
event  judgment  should  have'  been  given  against 
their  prindpal,  foreclosing  the  Met.  This  ob- 
ligation placed  the  sureties  before  the  court, 
and  it  was,  ia  effect,  an  agreement  that  judg- 
ment might  be  rendered  against  them,  if  their 
principal  should  be  held  liable  for  the  prop- 
erty." ; 

[2J  There  is  no  need  to  plead  on  the  re- 
plevy bond  in  order  for  the  court  to  render 
judgment  thereon.  Wandelohr  v.  Bank,  106 
S.  W.  413,  affirmed  "^y  Supreme  Court  in  102 
Tex.  20, 108  S.  W.  1154;  Tyson  v.  Trust  Co., 
154  S.  W.  1053;  Moss  v.  Katz  &  Mayer,  69 
Te.x.  411,  6  S.  W.  764.  Hence  we  conclude 
that  it  was  the  duty  of  the  trial  court,  un- 
der the  statufes,  to  enter  judgmeht  upon  Qie 
replevy  bond  and  to  find  against  the  sure- 
ties thereon,  and  that  upon  his  failure  to  do 
so  he  should  have  corrected  his  judgment, 
upon  a  motion  at  any  rate.  Therefore  any 
defect  In  the  motion,  or  the  admission  as 
evidence  of  the  unsworn  statement  of  coun- 
sel for  plaintiff  In  the  original  suit,  to  the 
effect  that  it  was  his  Intention  to  have  the 
attachment  bond  foreclosed  In  the  original 
judgment,  became  Itumaterinl. 

[3,4]  The  fifth  assignment  assails  the 
judgment,  entered  nunc  pro  tunc,  as  not 
rendering  judgment  against  P.  E.  WUson 
and  wif^    The  judgment  reads:, 

"The  court  is  of  the  opinion  that  the  plain- 
tiff, "t.  E.  Hale,  ougfit  .to  rtcovtr  of  and 
from  the  said  defendants,  and  the  said  sureties 
on  their  replevy  bond,  the  sum  lof  $602^75^ 
as  principal,  interest  and  attorney's  fees,  up 
to  the  12th  day  of  July,  1020,  until  paid  fit  the 
rate  of  10  per  cent,  per  annum,  together  with 
his  costs  in  this  behalf  laid  out  and  expended, 
and  that  be  have  his  execution." 

Then  it  recites  the  existence  of  the  chat- 
tel mortgage  Hen  and  forecloses  It,  and  di- 
rects the  sheriff  to '  sell  said  property  and 
to  apply  the  proceeds  to  the  satisfaction  of 
the  judgment,  and  to  make  any  balance 
thereof  out  of  any  property  of  defendants, 
P.  E.  Wilson  and  wife.  If  same  can  be  found. 
It  also  forecloses  the  attachment  lien  and 
directs  the  sheriff  to  levy  upon  the  property 
of  the  sureties  on  the  replevy  bond  for  any 
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balance  ot  the  judgment  remaining  unsatis- 
fied after  the  prO];>erty  of  Wilson  and  ivUe 
has  been  exhausted. 

The  court  did  award  an  execution,  and  we 
think  It  would  be  Inconsistent  to  say  that 
the  recitals  above  mentioned  did  not  pur- 
port to  award  judgment  against  P.  E.  Wil- 
son and  wife  on  the  debt,  when  the  court, 
awarded  execution  against  them.  If  the 
judgment  be  wanting  in  certain  formal 
words  which  ordinarily  are  found  ia: judg- 
ments, yet  we  think  the  Judgment-  as  a 
whole  reflects  the  evident  Intention  of  the 
court  t«  eater  a  Judgment  against  the  orlgi 
inal  defleadants  for  tlte  debt.  Therefore  we 
I  will  here  enter  the  joijsaient  which  .^ould 
have  been  entered  by  reconstruQtiug  the  sen- 
tence above  quoted  so  as  to  read  aa  fellows: 

"The  court  is  of  the  opinion  that  plaintiff 
ought  to  recover  of  and  from  the  said  defend-, 
ants,  and  therefore  renders  judgment  for  plain- 
tiff against  said  defendants  P.  B.  Wilson  and 
his  wife,  Mrs.  P.  E.  Wilson,  and  Sludges  and 
decrees  that  pUintlff  recover  against  the  said 
defendants,  jointly  and  severally,  the  sum.  of 
$602.75,  as 'principal,  interest 'and  attorney's 
fees  Up  to  the  12th  day  of  July,  1920,  and 
interest  on  said  judgment  at  the  rate  of  10 
per  cent,  per'  annum  from  date  uatil.  paid, 
together  with  his  costs  in  this  behalf  expended, 
and  that  he  have  his  execution." 

[(}  In  the,  sixth  assignment  complaint  is 
made  that  tlie  foreclosure  of  an  attaclun^tt 
Hen  and  the  foreclosure  of  a  chattel  n^ort- 
gage  lien  are  Inconsistent  remedies,  and 
mnnot  be  concurrently  ptrsaed  to  a  fiaal 
conclusion  in  the  same  action.  This  con- 
tention is  based  upon  the  hypothesis  that 
until  the  mortgage  lien  ia  abandoned  or  ad- 
judicated, and  the  security  thereunder  ex- 
hausted, an  attachment  IImi  will  npt  lie,  for 
the  reason  that  the  bafeis  for  an  attachment 
is  a  debt  In  a  definite  suni  pertain,  and  un- 

i  til  the  security  under  the  chattel  mdrtgage 
Is  e.vhausted,  appellee  would  have  had  no 
means  of  determining  the  amount  due  him, 
).  e„  the  amount  of  the  mortgage  deficiency, 
whi4:h  definite  amount  is  necessary  In  order 
to  make  the  attachment  valid.  In  the  in- 
stant caae,  the.  writ  of  attachment  was  lev- 
led  upon  the  Identical  property  upon  which 
the  mortgage  Hen  was  given,  and  we  fall 

i  to   see   any  force   In   the  objection   raised. 

;  While  perhaps  a  writ  of  sequestration  was 
the  statutory  remedy  open  to  plaintiff,  yet 
In  either  event  the  obligor  on  a  replevy  bond 
(in  the  absence  of  a  quashal  of  the  attaching 
writ),  given  to  release  the  property  seized 
under  tlie  writ,  becomes  absolutely  liable  to 
tiie  extent  of  the  value  of  the  property  re- 
plevied, or,  at  the  defendant's  option,  for 
the  amount  of  plaintiff's  debt.  Article  258, 
V.  S.  Tex.  Civ.  Stats.;  Kennedy  v.  Morri- 
son, 31  Tex.  208 ;  Moffltt  v.  Garrett,  23  Okl. 
398,  100  Pac.  633,  32  L.  R.  A.  (N.  S.)  401. 
407,  408,  138  Am.  St  Rep.  818. 


Digitized  by 


Googje 


J70 


286  S0UTHW1D8TEBN  BnPORTBB 


fToc 


Other  asslgaments  are  dlspoaed  ol  by 
wbat  we  bare  already  said. 

All  assignments  are  overmled,  and  the 
judgment  is  afflimed,  as  reformed. 


SPURGIN  V.  DENTON  COUNTY  NAT.  BANK 
et  at.     (No.  9464.) 

(Oonit  of  CItII  Appeals  of  Texas.   Fort  Worth. 

July  2,  1921.    Rehearing  Denied 

Oct.  IS,  1021.) 

1.  Evidence  «=»423 (6)  — Parol  testlffloay  aet 
admissible  to  show  Indorsee's  liability  dif* 
ferent  from  that  imported  by  note. 

In  action  on  note  against  payee  by  indorsee 
to  whom  payee  indorsed  it,  the  payee's  liability 
could  not  by  parol  testimony  be  shown  to  be 
Afferent  from  that  which  the  note  with  its  in- 
dorsements imports. 

2.  Bills  and  netes  «=>243— Payee  liable  to  In- 
dorsee only  as  Indorser. 

A  payee  can  be  held  liable  to  indorsee  only 
as  an  indorser,  and  not  as  a  principal  obligor, 
for  the  rule  that  an  indorser  of  a  negotiable  in- 
strument may  be  held  liable  as  a  maker  wpUes 
only  when  the  Indorser  is  not  a  party  to  the 
note  and  indorses  his  name  thereon  at  its 
inception  and  before  the  payee  indorses  it. 

3.  Bills  and  notes  <s=>299  —  Payee's  Indorsee 
not  required  to  sue  maker  at  first  or  second 
term  of  court  after  defanlt,  where  maker 
was  InsolveBt  when  note  matared. 

Under  Vernon's  Sayles'  Ann.  dr.  St  1914, 
art.  1843,  payee's  indorsee  could  sue  payee  tm 
indorser  on  note,  in  the  absence  of  a  protest, 
without  first  suing  the  maker  at  first  or  sec- 
ond term  of  court  after  accrual  of  right  of  ac- 
tion in  accordance  with  article  6379,  where  the 
maker  was  insolvent  when  the  note  matured. 

4.  Pleading  «s>406(B)--AllegatloB  as  to  value 
of  property  on  which  lien  was  sought  to  be 
foreolosed  held  sufflolsnt  In  absence  of  ex- 
ception. 

In  action  to  foreclose  lien,  allegation  that 
the  property  upon  which  the  lien  was  claimed 
was  of  value  of  the  debt  sued  for  held  to  plead 
the  value  of  the  property,  notwithstanding  oth- 
er allegation  that  plaintiff  was  unable  to  al- 
lege such  value,  in  Uie  absence  of  an  exception 
to  the  petition  on  the  ground  of  conflicting  al- 
legations. 

5.  Appeal  and  error  <8=»742(4)  —  Assignment 
to  exclusion  of  testimony  most  state  testi- 
mony. 

Assignment  of  error,  complaining  of  exclu- 
sion of  testimony  without  statement  of  the 
testimony,  held  insufficient. 

6.  Appeal  and  error  «=3742(4)— Asslgnmsnt  of 
'   error,  complaining  of  exdusion  of  testimony 

without  reference  to  Its  naturs  or  character, 
insHfflcient. 

Where  assignment  of  error  complaining  of 
exdusion  of  testimony  was  followed  by  state- 
ment referring  to  bill  of  exception,  which  re- 
ferred merely  to  the  statement  of  named  wit- 


ness as  shown  la  tiie  statdment  of  tacts,  with- 
out reference  to  its  nature  or  character,  the 
assignment  of  error  was  insufficient  for  consid- 
eration. 

7.  Bills  and  notss  «a»225— Negotiable  lnstru« 
ment  Act  Inappllcabis  to  notss  which  had  ma- 
tored  before  act  took  effect. 

The  Uniform  Negotiable  Instrument  Act 
held  not  applicable  to  notes  which  were  ex- 
ecuted and  hsd  matured  long  before  the  act 
became  effective. 

8.  Appeal  and  error  «s»l  173(2)— Judgqiant  as 
to  one  defendant  not  dlsturliad  m  writ  of 
error  by  another  defendant. 

On  writ  of  error  by  one  defendant  to  re- 
view the  Judgment  for  plaintiff  against  two  de- 
fendants, the  Court  of  CSvil  Appeals,  in  re- 
versing judgment  as  to  such  defendant,  will 
not  disturb  it  as  to  other  defendant  who  did  not 
appeal. 

Error  from  Denton  Goonty  (!!ourt;  Ed.  I. 
Kef,  Judge. 

Suit  by  the  Denton  County  National  Bank 
against  A.  M.  Spurgin  and  another.  Judg- 
ment for  plaintiff,  and  named  defendant 
brings  error.    Affirmed. 

Hatcher  &  Zumwalt,  of  Dallas,  for  plain- 
tiff in  error. 

Joe  S.  Gamblll  and  Owsley  &  Owsley,  all  of 
Denton,  for  defendants  In  error. 

DUNKLIN,  J.  This  suit  was  upon  three 
promissory  notes,  one  for  (2S0,  dated  March 
27,  1918,  one  for  $250,  dated  April  16,  1918, 
and  one  for  $100,  dated  June  19,  1018,  all 
made  payable  September  27, 1918.  The  notes 
were  all  executed  by  W.  A.  Boyd,  payable  to 
the  order  of  A.  M.  Spurgin,  and  Indorsed  by 
Spurgin  to  the  Denton  County  National 
Bank,  who  sued  the  maker  and  the  indorser, 
and  recovered  Judgment  against  both. 

[1]  The  liability  of  ai^llant,  Spurgin, 
was  fixed  by  the  terms  of  the  written  instru- 
ment and  his  indorsement  thereof,  and  it  was 
not  permissible  to  prove  by  parol  testimony 
that  his  liability  was  different  from  that 
which  the  written  Instrument  with  Its  In- 
dorsements Imports!  As  Spurgin  was  the 
payee  of  the  notes,  his  liability  was  that  of 
Indorser  only,  and  not  as  a  principal  obligor. 
1  Daniel  on  Negotiable  Instruments,  |  707. 

[2]  The  rule  that  an  Indorser  of  a  nego- 
tiable instrument  may  be  held  liable  as  a 
maker  applies  only  when  the  Indorser  Is  not 
a  party  to  the  note,  and  indorses  his  name 
thereon  at  its  inception,  and  before  the  i>ayee 
Indorses  It  See  cases  cited  In  2  Encydo- 
pedia  Digest  on  Texas  Reports,  p.  972;  also 
1  Daniel  on  Negotiable  Instruments,  |  709. 

[S]  By  article  579,  V.  S.  Tex.  Civ.  Stat- 
utes, in  the  absence  of  a  protest.  In  order  to 
fix  the  liability  of  Spurgin  as  indorser  on  the 
notes,  it  was  necessary  for  the  plaintiff  to 
sue  the  maker,  Boyd,  at  the  first  term  of 
court  convening  after  the  maturity  of  the 
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notes,  or  at  the  second  term  of  court  after 
the  right  of  action  accrued,  and  showing 
good  cause  why  suit  was  not  instituted  at 
the  first  term  of  court  after  the  right  of 
action  accrued.  But  as  settled  by  the  deci- 
sion of  onr  Supreme  Court,  certain  exceptions 
are  Ingrafted  upon  that  statute,  by  article 
1843,  which  reads  as  follows: 

"The  assignor,  indorser,  guarantor  and  sure- 
ty upon  any  contract,  and  the  drawer  of  any 
bill  which  has  been  accepted,  may  be  eued  with- 
out the  necessity  of  previoasly,  or  at  the  same 
time,  saing  the  maker,  acceptor  or  other  prin- 
cipal obligor,  when  he  resides  beyond  the  lim- 
its of  the  state,  or  in  snch  part  of  the  same 
that  he  cannot  be  reached  by  the  ordinary  pro- 
cess of  law,  or  when  his  residence  Is  unknown 
and  cannot  be  ascertained  by  the  ase  of  rea- 
sonable diligence,  or  when  he  is  dead,  or  ae> 
tnally  or  notoriously  insolTent." 

In  WllllantB  t.  Planters'  &  Mechanics' 
Bank,  91  Tex.  653,  45  8.  W.  692,  In  which 
the  liability  of  an  Indorser  of  a  promissory 
note  was  In  Issue,  the  following  was  said: 

"Under  axtide  1204  [now  184S]  B«v.  Stats., 
it  was  not  necessary  to  either  protest  the  note 
or  to  bring  suit  upon  it  at  the  first  or  second 
term  of  the  court  after  it  became  due,  if  Petri, 
the  maker  was  at  the  time  it  fell  due  actually 
or  notoriously  insolvent" 

To  the  same  effect  is  SmiDi  t.  Richardson 
Lumber  Ca,  92  Tex.  448,  49  8.  W.  674; 
Smith  T.  OjerhoUn,  93  Tex.  35,  53  8.  W.  341. 
See,  also,  McCamant  t.  McCamant,  203  S. 
W.  118,  and  decisions  there  cited. 

The  evidence  showed  conclusively,  and  the 
Jury  found,  that  the  defendant  Boyd  was  In- 
solvent when  the  notes  matured;  hence  plain- 
tiff was  not  required  to  institute  the  stdt 
either  at  the  first  or  the  second  term  of 
court  in  order  to  fix  the  liability  of  Spurgin, 
the  Indorser. 

[4]  Defendant  Spurgin  ]f)resents  a  further 
assignment  urging  what  Is  alleged  to  be 
fundamental  error,  and  that  is  Invoked 
against  the  plaintiff's  suit,  and  Is  based  upon 
the  statement  that  the  petition  falls  to  allege 
the  value  of  the  property  upon  which  a  Hen 
is  sought  to  be  foreclosed.  We  have  exam>- 
Ined  the  petition,  and  find  that  is  does  con- 
tain an  allegation  that  the  property  upon 
whlcih  the  lien  was  claimed  was  of  the  value 
of  the  debt  sued  for.  While  the  petition 
does  contain  another  allegation  that  plaintiff 
was  unable  to  allege  such  value,  yet  there 
was  no  exception  to  the  petition  on  the 
ground  of  such  conflicting  allegations.  In  the 
absence  of  which,  we  cannot  say  that  the 
allegation  of  such  value  should  be  disre- 
garded. 

[!,  S]  Two  assignments  of  error  are  pre- 
sented by  Spurgin  to  that  portion  of  the 
Judgment  denying  him  a  recovery  over  against 
Boyd.  One  of  those  is  the  thirteenth,  com- 
plaining of  the  exclusion  of  certain  testimony 
of    Spurgin    which    was    offered    by    him. 


But  the  testimony  is  not  pointed  out  In  any 
statement  following  that  assignment,  and  it 
Is  Impossible  to  determine  what  It  was.  BUI 
of  exception  No.  2  Is  referred  to,  but  It  like- 
wise falls  to  show  what  the  testimony  offered 
was.  The  same  observation  appUes  to  the 
fourteenth  assignment  of  error.  In  the  state- 
ment following  that  assignment,  bill  of  ex- 
ception No.  3  Is  referred  to,  but  in  that  bill 
of  exceptions  the  testimony  excluded  Is  re- 
ferred to  only  as  the  testimony  of  witness 
Spurgin  as  shown  in  the  statement  of  facts, 
without  any  reference  to  Its  nature  and 
character.    That  Is  wholly  Insufficient 

[7]  The  notes  in  controversy  could  not,  in 
any  event,  be  affected  by  the  "Uniform  Nego- 
tlaUe  Instrmnents  Act,"  which  was  passed  by 
the  Thirty-Sixth  Legislature,  as  shown  in 
flie  acts  of  1819,  page  ISO,  since  they  were 
executed  and  matured  long  before  the  act 
became  effective. 

[(]  No  appeal  has  been  proseented  by  de- 
ftttdant  Boyd  from  the  Judgment  at^nst 
biu  in  favor  of  plaintiff  bank;  hence  the 
same  la  undisturbed;  but  for  the  reasons 
stated  the  Judgment  in  all  other  respects  Is 
4fBrmed. 


BAKER  «t  at  V.  BEATTY  «t  al.    (No.  96B4.) 

(Court  of  Civil  Appeals  of  Texas.  Fort  Worth. 
Nov.  12,  1921.) 

1.  Trial  «s»350(S)— Refnsal  to  sabmit  speelai 
Issue  as  to  proximate  cause  of  flood  held  er- 
ror. 

In  an  action  against  a  railroad  company 
for  damages  from  flood  alleged  to  have  been 
caused  by  obstructing  stream,  where  there  was 
evidence  that  there  was  a  narrow  place  in  the 
cfaannd  of  the  creek,  unaller  and  capable  of 
carrying  less  water  than  under  the  bridge  in 
question,  held,  that  refusal  to  submit  a  special 
issue  aa  to  whether  such  narrow  place  was 
the  proximate  and  direct  cause  of  the  flood  was 
error. 

2.  Trial  ^=3350(5)  —  In  action  for  damages 
from  obstraotlng  stream,  speelai  Issue  ss  to 
whether  flood  was  oamsd  solely  by  defendant 
held  erroneously  refused. 

Failure  to  submit  a  special  issue  a*  to 
whether  the  damage  complained  vl,  if  any, 
was  cansed  solely  by  the  embankment  or  tres- 
tle defendant  railroad  constructed  across  plain- 
tiffs' land,  held  error,  inasmuch  as  other  in- 
structions did  not  require  a  finding  in  an  aflirm- 
ative  form  on  such  issue. 

3.  Trial  «s>350  (2)— Refusal  of  Issue  calling 
for  answer  as  to  evidentiary  fact  held  not 
error. 

The  refusal  of  a  request  for  submission  of 
a  special  issue  calling  for  an  answer  aa  to  a 
fact  evidentiary  in  character,  was  not  reversi- 
ble error. 

4.  Trial  «s»2l5— On  submission  of  special  Is- 
sues, general  charge  improper. 

A  general  charge  is  not  proper  in  a  case 
submitted  on  special  issues. 
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Appeal  from  District  Court,  Tarrant  Coun- 
ty;   Bruce  Toung,  Judge. 

Suit  by  Mrs.  J.  T.  Beatty  and  another 
against  James  A.  Baker,  receiver  of  tbe  In- 
ternational &  Great  Northern  Railway  Com- 
pany, and  John  Barton  Payne,  Federal 
Agent  Judgment  for  plaintiffs,  and  defend- 
ants appeaL    Reversed  and  remanded. 

Thompson,  Barwise,  Wharton  &  Hiner,  and 
F.  B.  Walker,  all  of  Fort  Worth,  for  appel- 
lants. 

Simpson  &  Moore,  of  Fort  Worth,  for  ap- 
pellees. 

BUCK,  J.  This  is  a  salt  ft>r  damages 
filed  by  plaintiffs,  Mrs.  J.  T.  Beatty  and  Mrs. 
M.  J.  Powers,  both  widows,  against  Jameft 
A.  Baker,  receiver  of  the  Intemati(»al  ft 
Great  Northern  Railway  Company,  and  John 
Barton  Payne,  Federal  Agent  Plaintiffs  al- 
leged that  they  were  the  owners  of  abont 
184  acres  of  land  located  near  a  water  course 
known  as  Village  creek,  and  that  the  appel- 
lants herein  constructed  and  built  a  railway 
track  over  and  across  the  premises  belongs 
ing  to  appellees,  and  that  in  the  construction 
and  building  of  said  railway  track  appel- 
lants constructed  a  railway  bridge,  made  of 
heavy  timber  and  material,  and  In  the  con- 
struction of  said  bridge  certain  pillars  were 
placed,  one  at  each  end  of  the  bridge  and 
next  to  the  bank,  and  one  in  the  center  of 
the  stream,  and  that  said  pillars  were  placed 
so  close  together  and  in  such  a  manner  as 
to  seriously  and  materially  impede  and  In- 
terfere with  the  flow  of  water  down  said 
stream,  and  to  cause  the  same  to  be  diverted 
from  its  regular  channel,  and  to  spread  out 
over  and  to  destroy  and  injure  plaintiffs' 
fences  and  crops  upon  said  lands.  Plaintiffs 
sought  to  recover  for  Injuries  caused  by  an 
Overflow  in  June,  1918,  alleged  to  have  de- 
stroyed approximately  10  acres  of  growing 
cotton,  of  the  reasonable  market  value  of 
$300,  and  about  S  miles  of  fence,  of  the  rea- 
sonable market  value  of  $75,  and  tor  other 
damages  caused  by  overflow  in  the  month 
of  November,  1918,  consisting  of  damage  to 
and  destruction  of  crops  valued  at  $740 
and  fences  valued  at  $75. 

Defendants  pleaded  that  the  construction 
of  said  bridge  across  Village  creek  did  not 
in  any  manner  or  way  divert  the  water 
course  of  said  creek  or  narrow  its  channel, 
but  alleged  that  the  opening  under  the  bridge 
was  as  large  and  as  sufllclent  an  opening 
to  permit  the  water  to  pass  thereunder  as 
other  openings  in  the  channel  of  the  crefik 
elsewhere  and  up  the  creek  from  said  bridge. 
They  further  alleged  that  tbe  creek  had  o^er- 
flowed  many  times  prior  to  the  construction 
at  snid  bridge,  and  with  such  volume  as  to 
wash  away  crops  and  fences,  and  that  said 
lands  were  subject  to  overflow  diuring  exces- 


sive rain&U,  and  would  have  overflowed. 
Irrespective  of  defendants'  bridge. 

The  cause  was  submitted  to  the  jury  on 
special  issues.  In  answer  to  which  the  jury 
found: 

(1)  That  during  the  month  of  June,  1918, 
the  water  In  Village  creek  was  caused  by 
the  construction  of  defendants'  bridge  to 
overflow  plaintiffs'  premises,  and  but  for 
which  bridge  and  piers  thereof  said  water 
would  not  have  overflowed  said  premises. 

(2)  That  the  plaintiffs  suffered  damage  to 
growing  cotton,  $75,  and  to  fences,  $75. 

(8)  That  during  the  month  of  November, 
1918,  by  reason  of  the  construction  of  said 
bridge,  plaintiffs'  premises  were  overflowed, 
and  they  suffered  damage  in  the  total  sum 
of  $595,  consisting  of  loss  of  cotton,  $400. 
cotton  seed,  $80,  fences,  $75,  growing  wheat, 
$40. 

The  court  further  Instructed  the  jury  that, 
in  passing  ni>on  and  determining  the  dam- 
ages of  plaintiffs,  if  any,  they  could  allow 
damages  for  only  such  Items  as  were  set  forth 
in  their  petition,  and  then  only  such  as  were 
directly  and  proximately  caused  by  reason 
of  water  which  was  caused  to  overflow  the 
plaintiffs'  premises,  upon  the  occasions  plead- 
ed, by  the  construction  and  maintenance  of 
aefendants'  bridge  and  piers  thereof. 

f1]  The  evldftice  showed  that  above  the 
bridge  and  on  plaintiffs'  land  there  was  a 
narrow  place  In  the  channel  of  the  creek, 
smaller  and  capable  of  carrying  less  water 
than  that  under  the  bridge  In  questi(Mi.  De- 
fendants tendered  this  issue: 

"(a)  Do  you  find  from  the  evidence  that  there 
was  in  the  year  1918  a  smaller  area  of  dear 
water  space  in  the  channel  of  Village  creek. 
up  said  channel  of  said  creek  from  the  railroad 
bridge,  than  there  was  of  dear  water  space 
in  the  channel  of  ^aid  creek  under  said  bridge? 
Answer  Tea'  or  "no.' 

"(b)  If  your  answer  to  the  above  and  fore- 
going issue  be  in  the  affirmative,  then  was  and) 
fact  the  sole,  direct  and  proximate  cause  of 
said  creek  overflowing  in  the  manner  and  way 
that  it  did  during  the  year  of  1918?  Answer 
'yes'  or  'no.' " 

Brooks  Baker,  a  witness  for  appellants, 
and  a  surveyor  and  dvil  engineers,  testified : 

"I  made  a  survey  of  that  part  of  Village 
creek  where  it  runs  through  Mrs.  Powers'  land. 
out  south  of  town,  close  to  Everman,  where 
the  International  &  Great  Northern  crosses 
the  creek,  and  I  made  a  map  and  turned  it 
over  to  the  attome.yB.  The  map  now  shown  me 
is  the  one  that  I  made.  I  made  that  on  De- 
cember  5,   1919,    which    was    last   December. 

•  ♦  *  In  other  words,  the  water  had  to  run 
through  the  area  where  I  made  this  cross  sec- 
tion before  it  could  get  to  the  bridge.  •  •  * 
I  got  the  area  at  these  two  cross  sections. 

♦  •  •  "There  is  an  area  of  1,269  sqiuare  feet: 
it  can  lia\il  that  much  water  out  of  that  place 
before  it  overflows  into  the  valley — ^into  the 
bottom.  I  made  a  cross  section  showing  the 
area  of  the   creek  or  the  area  of  the  dear 
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water  apace  ia  tke  channel  of  the  creek  under 
th«  bridc«;  that  is,  1,633  aquare  feet.  In  other 
words,  there  is  about  304  more  square  feet  of 
clear  water  space  in  the  channel  of  the  creek 
under  the  bridge  than  there  is  a  distance  of 
781  feet  up  the  creek;  It  is  the  difference  be- 
tween 1,289  and  1,633.  •  •  •  In  other 
words,  when  the  banks  of  the  creek  were  full 
up  here  (781  feet  above  the  bridge),  the  chan- 
nel of  the  creek  ander  the  bridge  would  be  only 
approximately  three-foarths  fall." 

Other  witnesses  testified  to  the  existence 
of  this  narrow  place  above  the  bridge,  and 
that  the  water  overflowed  at  this  place  be- 
fore it  overflowed  at  the  bridge.  The  majoiv 
ity  have  concluded  that  this  asalgniDent 
should  be  sustained,  on  the  ground  that  the 
defendants  were  entitled  to  have  submitted 
the  f!p«cial  issues,  as  being  an  affirmative 
presentation  of  defendants'  theory  and  de- 
fense. 

Appellants  rely  <w  sucit  cases  as  M.,  K. 
k  T.  Ry.  Co.  V.  McOlamory,  89  Tex.  635,  85 
S.  W.  1058;  S.  A.  &  A.  P.  Ky.  Co.  v.  Kiersey, 
98  Tex.  592,  86  S.  W.  744 ;  Texas  Trunk  Co. 
T.  Ayres,  83  Tex.  268,  18  S.'  W.  684;  Gam- 
mage  V.  Gamer  Co.  (Com.  App.)  213  S.  W. 
9.30;  Ft.  Worth  ft  Denver  aty  By.  C!o.  v. 
Speer,  212  8.  W.  76&  In  the  McOlamory 
Case  it  Is  said: 

"This  being  trne,  the  correct  rule  is  that  de- 
fendants bad  the  right  to  prepare  and  demand 
the  giving  of  a  charge  requiring  the  jory  to 
find  whether  the  evidence  estabbahed  the  exist- 
ence of  any  specified  group  of  facts  which,  if 
true,  would  in  law  establish  such  plea,  and  in- 
structing them  that,  if  they  found  such  group 
of  facts  to  be  established  by  the  evidence,  to 
find  for  defendants.  And  this  would  be  tr<ie, 
if  proper  charges  had  been  asked  as  to  each  of 
the  several  special  pleas  of  contributory  negli- 
gence presented  by  the  record.  Any  other  rale 
would  deprive  litigants  of  their  right  to  have 
the  court  explain  to  the  jury  the  principles  of 
law  applicable  to  the  very  facts  constituting  a 
cause  of  action  or  defense,  so  that  they  may 
intelligently  pass  upon  the  various  complicated 
issues  frequently  presented  for  their  determina- 
tion in  one  case  under  our  practice.  Railway 
v.  Sheider,  88  Tex.  166.  This  mie  does  not 
permit  a  litigant  to  annoy  the  court  or  confnse 
the  jury  by  special  charges  upon  the  weight  of, 
or  giving  prominence  to  each  circnmstance  in- 
troduced tending  to  support  his  cause  of  action 
or  defense,  but  requires  him  at  his  peril  to  pre- 
sent in  snch  special  charge  for  the  considera- 
tion of  the  jury  a  fact  or  group  of  facts,  which, 
if  found  by  them  from  the  evidence  io  be  true, 
establishes  in  law  some  material  issue  present- 
ed by  the  pleading." 

[2]  The  second  assignment  Is  directed  to 
the  failure  of  the  court  to  submit  the  fol- 
lowing st)eclal  Issue: 

"Was  the  damage  to  the  plaintiffs  in  this 
caae,  if  any,  caused  solely  by  the  embankment 
or  trestle  of  the  railwny  company  constructed 
across  plaintiffs'  lands?" 


We  are  of  the  opinion  tbat  the  defendants 
were  entitled  to  the  submissloD  of  this  issue. 
The  plalntiffls  did  not  allege  that  any  part 
of  their  damage  was  caused  by  the  embank- 
ment or  trestle,  and  therefore  could  not  re- 
cover for  any  Injury  caused  by  either  of 
them.  J.  D.  Squires,  a  neighbor  of  plain- 
tiffs', testified  that,  if  it  were  not  for  the 
"dump"  or  trestle,  the  water,  during  an  over- 
flow, woald  not  be  as  swift  as  it  was,  and 
that  If  they  were  removed,  the  overflow 
would  not  be  any  worse  than  they  were  be- 
fore the  railroad  bridge  was  built.  It  Is 
true  that  the  court  charged  the  Jury  as  fol- 
lows: 

"Yon  are  further  instructed  that,  in  passing 
upon  and  determining  the  damages  of  plaintiffs, 
if  any,  you  can  allow  damages  only  for  such 
items  as  are  aet  forth  in  their  petition,  and  then 
only  such  as  were  directly  and  proximately 
caused  by  reason  of  water  which  was  caused  to 
overflow  the  plaintiffs'  premises,  upon  the  occa- 
sion claimed  by  plaintilh,  by  the  construction 
and  maintenance  of  defendants'  bridge  and  the 
piers  thereof." 

But  this  instruction  did  not  require  a  find- 
ing in  an  affirmative  form  upon  the  issue  as 
to  whether  any  part  of  the  damages  were 
caused  by  the  trestle  or  embankment.  Ft. 
Worth  &  Denver  City  Ry.  Co.  v,  Speer,  212 
S.  W.  766. 

[3, 4]  We  do  not  find  reversible  error  in 
the  other  assignments,  and  they  are  there- 
fore overruled.  We  think  the  issue  sub- 
mitted, to  the  refusal  of  which  the  third  as- 
signment is  directed,  called  for  an  answer 
as  to  a  fact  evidentary  In  Its  character ;  that 
the  charge,  to  the  refusal  of  which  the  fourth 
assignment  is  directed,  was  a  general  charge, 
and  was  not  proper  In  a  case  submitted  on 
special  Is-suea. 

For  the  reasons  given,  the  Judgment  below 
Is  reversed,  and  the  cause  remanded. 


TEXAS  CO-OP.  INV.  CO.  v.  CLARK  et  al. 

(No.  8804.) 

(Conrt  of  Civil  Appeals  of  Texas.    Fort  Worth. 
.    Oct  22,  1921.     Rehearing  Denied 
Nov.  26,  1921.) 

I.  Appeal    and   error  ®=3 1 033 (5)— Party   may 

sot  complain  of  too  favorable  Instructloa. 

Where    the    court    submitted    the    inquiry 

whether    defendant's     agent     selling     plaintiff 

stock  had  represented  that  the  company  w,as 

in  fine  condition  and  the  stock  above  par,  and 

'  made    other    representations,    some    of    which 

I  are  admitted  not  a  proper  basis  of  recovery, 

'  being  mere  puffing  inducements,  requiring  them 

'  to  be  found  made  and  relied  on  merely  placed 

too  great  a  burden  on  plaintiff,  and  was  fa- 

;  vorable  to  defendant,  so  that  be  cannot  com- 

j  plaha. 
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2.  Corp«ratl«ns  4s»80(ll)— ip  suit  to  reMind 
Mbtorlption,  evidence  as  to  statenent  by 
ageat  and  as  to  refusal  to  aooapt  security 
held  admissible. 

In  a  sait  to  rescind  ^  subBcription  for 
stock  for  fraud,  the  fact  that  plaintiff  had 
stock  in  another  company  not  paid  for  in  full 
when  issued  did  not  render  inadmissible  a 
statement  by  defendant  agent  to  plaintiff  that 
the  latter  would  put  up  this  stock  as  security, 
and  in  consideration  thereof  defendant  would 
carry  him  until  the  dividends  paid  his  indebt- 
edness, and  the  fact  that  defendant  subse- 
quently refused  to  accept  sud>  stock  as  se> 
curity  would  be  admissible  on  his  plea  of  re- 
scission; Ki'eat  latitude  being  allowed  in  the 
admission  of  circumstantial  evidence  relied  on 
to  show  fraud,  and  the  evidence  role  in  such 
cases  being  liberal. 

Appeal  from  IMstrict  Court,  Jobnson  Oonn- 
ty ;  O.  L.  Lockett,  Judge. 

Suit  by  James  C3ark  and  others  against 
tite  Texas  Co-Operative  Investment  Company, 
in  which  there  was  «  Jndgmoot  for  the  plain- 
tiffs, and  the  defendant  appealed  to  the 
Conrt  of  Civil  Appeals,  which  reversed  the 
Judgmmt  {212  8.  W.  245),  and  the  plalntUT 
brought  error  to  the  Supreme  Court,  which 
reversed  the  Judgment  of  the  Court  of  Civil 
Appeals  and  remanded  the  cause  to  that 
court  (281  8.  W.  881).  Former  judgment  of 
Court  of  Appeals  set  aside,  and  Judgment  of 
trial  court  In  all  things  affirmed. 

Ramsey  ft  Odell,  of  Cleburne,  and  Cappa, 
Cantey,  Hanger  ft  Short,  and  David  B.  Tram- 
mell,  all  of  Fort  Worth,  lor  appellant 

D.  W.  Odell  and  S.  C.  Padelford,  both  of 
Fort  Worth,  for  appellees. 

BUCK,  J.  On  July  21,  1921,  the  Supreme 
Court  reversed  the  Judgment  of  the  majority 
of  this  court,  and  remanded  the  cause  to  this 
court  for  the  further  consideration  of  other 
assignments.  In  our  opinion,  the  majority 
condnded  that  the  action  pleaded  by  plaintiff 
was  one  for  damages  on  fraud  and  deceit,  and 
not  for  a  rescission  of  the  contract,  and  that 
the  statute  of  limitation  of  two  years  ap- 
plied, and  that  the  cause  was  barred.  The 
Supreme  Court  held  that  the  cause  pleaded 
by  plalntltr  was  one  for  rescission,  and  that 
the  four-year  statute  of  limitation  applied. 
The  first  five  assignments  deal  with  defend- 
ant's plea  that  the  two-year  statute  of  Dmi- 
tation  bars  plaintiffs  action,  and  it  will  not 
be  necessary  for  us  to  further  notice  these 
assignments. 

[1  ]  The  sixth,  seventh,  eighth,  ninth,  and 
tenth  assignments  are  directed  to  the  action 
of  the  court  in  overruling  defendant's  excep- 
tions and  admitting  in  evidence  testimony  of 
Homer  Peoples,  the  agent  of  defendant,  who 
sold  plaintiff  certain  stock  of  the  company, 
to  the  effect  that  said  stock  was  ttie  finest 


thing  in  the  world,  and  wotfld  earn  good  and 
large  dividends,  etc,  and  the  submission  of 
these  statements  as  a  ground  for  recovery. 
In  case  the  jury  should  find  that  they  were 
false  and  that  plaintiff  relied  on  them.  Ap- 
pellant objects  to  these  statements  being  ad- 
mitted in  evidence,  and  being  submitted  as  a 
ground  for  recovery,  tor  the  alleged  reason 
that  they  are  mere  expressicms  of  opinion 
on  the  part  of  Peoples,  and  puffing  Induce- 
ments. The  court  submitted  to  the  Jury  the 
inquiry  as  to  whether  Peoples  represented 
to  plaintiff  that  the  financial  condition  of  the 
company  was  fine  and  good,  and  that  Its 
stock  was  above  par,  and  was  selling  rapidly, 
and  other  alleged  representations,  including 
those  heretofore  mentioned,  and  the  Jury 
were  required  to  find  that  alt  of  these  rep- 
resentations had  been  made  by  said  agent, 
and  that  all  of  them  were  false  and  were 
material,  end  that  plaintiff  relied  on  their 
truth,  before  they  would  be  authorised  to 
find  for  plaintlir.  It  may  be  admitted  that 
some  of  these  representations  were  not  prop- 
erly submitted,  as  a  basis  for  recovery,  and 
that  defendant's ,  objections  thereto  should 
have  been  sustained,  yet  It  merely  placed  a 
greater  burden  tSB  i^Intlff  than  should  have 
been  imposed  upon  him,  and  required  the 
Jury  to  find  whether  immaterial  representa- 
tions were  made  in  addition  to  the  material 
ones  alleged,  before  they  should  find  for 
plaintiff.  We  can  see  no  reversible  error  In 
this,  and  think  that  the  error  was  favorable 
to  defendant    Moore  v.  Moore,  78  Tex.  382, 

11  B.  W.  896 ;   Pardue  v.  James,  74  Tex.  299, 

12  8.  W,  1, 

[21  Where  a  party  upon  whom  rests  the 
burden  of  proving  fraud  has  to  rely  upon  cir- 
cumstantial evidence,  great  latitude  is  al- 
lowed in  the  admission  of  testimony.  The 
rule  of  evidence  gene^Uy  in  cases  of  fraud 
is  UberaL    GilUam  y.  Alford,  69  Tex.  267,  6 

8.  W.  757;  Cooper  v.  Lee,  1  Tex.  Civ.  App. 

9,  21  S.  W.  998 ;  Fairbanks  v.  Simpson.  28  S. 
W.  128.  The  fact  that  pUintiff  held  certain 
stock  of  anothw  company,  which  probably 
had  not  been  paid  for  in  full  at  the  time  of 
its  issuance,  did  not  render  inadmissIMe  the 
statement  made  by  the  agent  of  the  defend- 
ant to  plaintiff  that  he  could  put  up  this 
stock,  and,  in  consideration  of  a  transfer  of 
the  same,  defendant  would  carry  plaintiff 
until  the  dividends  paid  the  Indebtedness  out. 
The  fact  that  defendant  subsequently  re- 
fused to  accept  said  stodc  as  security  would 
be  admissible  upon  plaintiff's  plea  for  rescis- 
sion. 

We  have  examined  the  other  assignments 
of  appellant  and  do  not  find  reversible  error 
shown. 

Our  former  judgment  is  set  aside,  and  the 
judgment  of  the  trial  court  Is  In  all  tilings 
affirmed. 
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SPARKS  V.   JOHNSON.     (N*.  73».) 

(Conrt  of  Cirfl  Appeala  of  TesaB.    Beaomont 
Dec.  6,  1921.) 

1.  WMrmim  0S9242— OMMtian  bald  aa*  ta  r«- 
fraah  maaiory,  aid  not  ta  laipaaoh  witaaaa. 

A  aaeation,  "la  it  not  a  fact  that  when 
you  mat  Tn  tlta  plaintifC,  •  •  •  that  T. 
told  yon  ha  had  rented  the  place,  bnt  that  yon 
were  a  white  man  and  he  was  a  negro  and 
did  not  wish  to  antagonixe  yon,  but  that  be 
was  going  to  maite  M.  J.  pay  him  whatever 
damages  he  may  snfferT"  keld  not  open  to  the 
objection  that  it  was  an  attempt  by  plaintUt  to 
iaipeaefa  faia  own  witnoaa,  being  proper  to  re- 
fresh the  witness'  memory. 

2.  Whnesses  «s»32l,  400(1)— Party  may  In- 
peaeh  or  ooatradlet  ewa  wttaeaa  on  aMtarial 
iraint 

A  party  may  impeach  Ida  owb  witness  nn- 
der  eerti^  drcnmatancea  in  any  wray  ex* 
cept  by  ahowhiff  bia  bad  reputation  for  tratb 
and  Teracity  or  by  anch  general  evidence  as 
would  show  the  witness  to  l>e  unworthy  of  be- 
lief, and  he  can,  either  by  the  witness  him- 
self, or  by  other  witnesses  for  that  purpose, 
contradict  him  on  a  material  point,  even 
thongb  not  surprised  by  the  testimony  of  the 
witness. 

3.  Evidenoe  (8=»271(I7),  3l7(l8)-Testlmony 
aa  to  decedent's  declarations  held  self-serv- 
ing and  hearsay. 

In  an  action  for  damages  for  breach  of  oral 
contract  to  rent  a  farm  to  plaintiff,  where  de- 
fendant died  before  trial,  testimony  of  third 
person  that  defendant  told  him  that  he  had 
not  rented  the  place  to  plaintiif  was  hearsv 
and  aelf-servlng  and  inadmissible. 

Appeal  from  Nacogdochea  County  Court; 
J.  M.  Marshall,  Judge. 

Action  by  Tobe  Sparks  agalnat  Matthew 
Jc^inson.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

S.  M.  Adams,  of  Nacogdoches,  for  appal- 
lant 

V.  E.  Middlebrook,  of  Nacogdoches,  tor  ap- 
pellee. 

HlGBTOWER.    C.    J.      The    appellant. 

Sparks,  was  the  plaintiff  below,  and  brought 
tliis  Bult  agalnht  the  appellee,  Johnson,  for 
the  recovery  of  damages,  alleging,  substan- 
tlally,  that  about  October  1,  1017,  he  and  the 
appellee  entered  into  a  verbal  contract,  by 
the  terms  of  which  appellee  contracted  and 
agreed  to  rent  and  lease  to  appellant,  for 
the  year  1918,  a  certain  100-acre  farm  in 
Nacogdoches  county,  at  that  time  owned  by 
the  appellee.  Appellant  then  alleged,  sub- 
stantially, that  appellee  breached  the  con- 
tract and  sold  the  farm,  some  time  later, 
to  one  Eph  Coon,  to  whom  possession  of  the 
farm  was  delivered,  and  that  appellant  was 
deprived  thereby  of  the  use  of  the  farm.  He 
then  alleged,  substantially,  that  he  was  to 
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pay  appellee  under  tba  verbal  contract  a 
cash  rent  of  $200  for  the  farm  during  the 
year  1918,  and  that  by  reason  of  appellee's 
breach  of  the  contract  in  selling  the  farm 
and  denying  him  the  possesslmi  thereof  he 
was  forced  to  rent  another  farm  of  no  great- 
er value,  for  which  he  was  compelled  to  pay 
a  much  larger  rent  than  he  had  agreed  to 
pay  appellee,  to  wit,  $628,  and  he  prayed 
Judgment  for  the  difference  between  the  price 
be  agreed  to  pay  appellee  as  rent  and  the 
price  he  was  cMupelled  to  pay  for  the  farm 
he  procured. 

From  the  record  as  presented,  it  aH>eaTB 
that  the  main  contention  and  fight  between 
tae  parties  bdow  waa  aa  to  whether  appellee 
contracted,  absolutely  and  unconditionally, 
to  rent  appellant  the  farm  for  the  year  1918, 
or  whether  his  agreement  to  do  so  was  mere- 
ly upon  the  condition  that  he  did  not  sell 
the  farm  before  the  first  of  the  year  1918. 
It  was  appellant's  contention  that  the  verbal 
contract  was  absolute,  and  that  there  was 
no  understanding  or  condition  to  the  effect 
that  he  waa  to  have  the  farm  only  in  the 
event  that  ajwellee  did  not  sell  the  same, 
while,  on  the  other  band,  aK>elIee  strenuous- 
ly contended  that, the  contract  was  that  ap- 
pellant should  have  the  farm  for  the  year 
1918,  provided  appellee  did  not  seU  It  before 
that  time, 

The  case  waa  tried  with  a  Jury,  and  upon 
a  special  issue  submitted  the  Jury  found, 
in  ^ect,  that  appellee  did  not  agree  absolute- 
ly to  rent  the  farm  to  appellant  for  the  year 
IfilS,  but,  aa  contended  by  appellee  that  the 
agreement  was  to  rent  appellant  the  farm, 
provided  appellee  should  not  sell  it  Upon 
the  verdict  so  rendered  Jodsment  was  en- 
tered in  favor  of  appellee. 

Appellee  has  filed  objections  to  the  con- 
sideration of  appellant's  brief,  contending 
that  the  same  is  not  in  compliance  viritb  the 
rales  for  briefing;  bat  upon  ocmslderatioa  of 
the  matter  we  discover  that  the  objections 
interposed  by  appellee  to  tlis  brief  have  ref- 
erence to  the  n^es  of  briefing  before  the 
amendment  by  tie  Supreme  Court,  which 
took  effect  September  1,  1921.  Appellant's 
brief  is  prepared  under  the  new  rules,  and 
was  filed  since  such  rules  took  effect,  and  as 
prepared  is  a  substantial  compliance  with 
those  rules. 

[1,.2]  On  the  trial,  appellant  introduced 
as  his  first  witness  Eph  Coon,  a  white  mau, 
to  whom  appellee  sold  the  farm  in  question, 
and  proved  by  Mr.  Coon,  substantially,  that 
he  was  the  man  who  purchased  the  farm 
from  appellee,  and  the  fact  that  Mr.  Coon 
took  possession  and  worked  the  farm  during 
the  year  1918,  and,  further,  the  character 
and  quantity  of  crops  raised  by  him  on  the 
farm,  and  the  value  of  such  crops.  Appel- 
lant did  not  further  interrogate  the  witness, 
but  thereupon  turned  him  over  for  cross- 
examination  by   the  attorney  for  appeUe& 
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Among  other  things  testified  to  by  Coon, 
while  being  questioned  by  the  attorney  for 
the  appellee,  was  the  following: 

"When  I  moved  my  first  load  of  household 
goods  to  the  place  that  I  bought  from  Matthew 
Johnson,  I  met  Tobe  Sparks  in  the  Nacogdoches 
and  Henderson  road  near  Allen  Rhodes'  place, 
and  he  [meaning  Tobe  Sparks]  told  me  that 
he  had  not  rented  the  place  from  Matthew  John- 
son." 

When  the  witness  was  again  turned  back 
for  further  interrogation  by  the  attorney  for 
appellant,  the  latter  propounded  the  follow- 
ing question  to  Mr.  Coon: 

"Mr.  Coon, 'is  it  not  a  fact  Oiat  when  yon 
met  'i^obe  Sparks,  the  plaintiff,  in  the  Nacog- 
doches and  Henderson  road  near  Allen  Bhodes' 
residence,  Tobe  told  you .  he  hadi  rented  the 
place,  bnt  that  you  were  a.  white  nu(n  and  be 
was  a  negro  and  did  not  wish  to  antagonize 
you,  but  that  he  was  going  to  make  Matthew 
Johnson  pay  him  whatever  damages  he  may 
suffer?" 

This  question  was  objected  to  by  the  at- 
torney for  the  appellee  on  th«  ground,  sub- 
stantially, that  it  was  an  attempt  by  appel- 
lant to  impeach  his  own  witness,  and  that 
to  permit  him  to  do  so  would  be  bnpropcr, 
and  this  objection  was  sustained  by  the  trial 
court,  and  appellant's  attorney  saved  Oie 
iwint  by  prefer  bill  of  exception.  The  bill 
shows  that  appellant's  attorney  expected  the 
witness  Coon  to  answer  in  the  affirmative 
the  question  that  had  been  propounded  to 
him,  as  before  shown,  had  he  been  permitted 
to  do  so.  It  is  apparent  from  the  court's 
qualification  of  the  bill  that  be  sustained  the 
objection  interposed  to  the  question,  because 
the  court  was  of  the  opinion  that  to  permit 
appellant's  attorney  to  ask  the  question  and 
draw  from  the  witness  the  expected  answer 
would  be,  In  eSeet,  to  impeach  appellant's 
own  witness.  It  Is  clear  to  us  that  such 
would  not  have  been  the  effect  of  the  wit- 
ness' answer  bad  be  answered  the  question 
as  appellant's  attorney  eK^^eted  him  to  an- 
swer it,  but  that  the  real  purpose  in  asking 
the  question  of  the  witness  was  to  refresh 
his  memory  only  as  to  the  conversation  he 
had  with  the  plaintiff.  Sparks,  at  the  time 
mentioned.  The  bill  shows  aiflrmatively 
that  the  witness  was  expected  to  answer  in 
the  affirmative  the  question  as  prb^unded 
by  appellant's  attorney,  which  would  not  at 
all  have  impeached  him,  but  would,  in  effect, 
have  but  refreshed  his  memory  as  to  the 
conversation  had  with  the  plaintiff,  Sparks. 
It  was  certainly  the  right  of  appellant,  tf 
he  could,  to  so  refresh  Mr.  Coon's  memory. 
This  record  reflects  the  fact  that  Mr.  Coon 
is  a  white  citizen  of  high  standing  in  Nacog- 
doches county,  and  it  is  therefore  probable 
that  had  the  questicm  refreshed  his  memory 
and  he  had  answered  the  same  in  the  afilrm- 
ative,  the  result  of  the  trial  might  have  been 
difiTerent.    But  even  if  to  have  permitted  the 


question  and  the  expected  answer  would 
have  bad  the  efTeet  to  directly  Contradict  the 
witness  Coon,  still  appeUnnt  had  such  right, 
even  if  Mr.  Coon  was  appellant's  witness. 
IjxpresBions  are  sometimes  found  in  the  re- 
ports, to  the  effect  that  a  party  caimot  Im- 
peach his  own  wltne^.  We  do  not  under- 
stand the  rule  to  be  so  broad.  On  the  con- 
trary, it  has  been  held  by  the  appellate  courts 
of  this  state,  in  a  number  of  cases,  that  a 
party  may  impeach  his  own  witness  under 
certain  circumstances  in  any  way  except  by 
showing  his  bad  reputation  for  truth  and 
Tera<dty,  or  by  such  general  evidence  as 
would  show  the  witness  to  be  unworthy  of 
belief.  A  party  Is  prohibited  from  doing  this 
upon  tb«  theory  that  when  he  puts  a  witness 
OB  the  stand  he  vouches  for  his  veracity, 
etc.,  and  ther^ore  he  should  not  be  per- 
mitted to  show  his  own  witness  .to  be  otber- 
vrlse,  by  showing  his  general  reputation  for 
truth  and  reradty  to  be  bad,  or  by  sucta  gm- 
eral  evidence  as  would  have  the  same  effect, 
but  certainly  a  party  may  contradict  Ms  own 
witness  on  a  material  point,  if  he  can,  either 
by  the  witness  himself  or  by  other  witnesses 
for  that  purpose,  and  this  is  so  even  though 
the  party  may  not  be  surprised  by  the 
testimony  of  the  witness.  Western  Union 
TeL  Co.  V.  Vlckery,  158  S.  W.  792. 

In  Jones  on  £}videuce,  S  867, 1912  Ed.,  it  la 
said: 

"The  general  rule  that  one  cannot  impeach  . 
bis  own  witness  must  not  be  understood  to 
imply  that  the  party  is  bound  to  accept  such 
testimony  as  correct  On  the  contrary,  it  is 
very  dear  that  the  one  producing  the  wit- 
ness may  prove  the  truth  of  material  facts  by 
any  other  competent  evidence,  even  though  the 
effect  of  such  testimony  is  to  directly  con- 
tradict Us  own  witness.  *  *  *  It  has  been 
well  said  that,  if  the  other  rule  should  pre- 
vail, 'Every  one  would  be  at  the  mercy  of  his 
own  witnesses,  and,  if  the  first  witness  sworn 
should  swear  against  him,  be  would,  lose  the 
testimony  of  all  the  rest.  This  would  be  a  per- 
version of  justice.' " 

iljB,  party  may  contradict  his  first  witness 
in  a  material  respect,  by  the  testimony  of 
other  witnesses  for  that  purpose,  surely  be 
would  have  the  right  to  have  tiie  witness 
himself  contradict  his  first  statement,  which 
may  be  prejudicial  to  such  party.  But,  as 
we  have  said  above,  the  purpose  of  appellant 
in  asking  the  question  objected  to,  as  dis- 
closed by  the  bill,  was  really  to  refresh 
Mr.  Coon's  memory,  and  not  for  the  purpose 
of  either  contradicting  or  Impeaching  him, 
in  the  general  acceptation  of  those  terms. 
The  court  was  in  error  In  sustaining  the 
objections  Interposed  to  the  question,  and  the 
assignment  must  be  sustained. 

[3]  Before  the  trial  of  the  case  below,  the 
defendant,  Johnson,  bad  died,  and  therefore 
was  not  present  to  testify  on  the  issue  as  to 
whether  he  made  the  contract  with  appel- 
lant, as  clainjed  by  him.    The  witness  Coon, 
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wbUe  4m  t3i«  stand,  was  permitted,  over  ob- 
jection of  appellant,  to  testify  as  follows; 

"I  had  a  coiiTersation  with  Matthew  Johnson 
at  m;  hoase,  and  the  day  of  the  month  I  do 
not  remember,  but  after  I  moved  on  the  place, 
and  some  time  in  the  fall  of  1917,  after  Sparks 
says  lie  rented  it.  We  were  alone  at  the  time, 
and  Matthew  told  me  that  he  had  not  rented 
the  place  to  Tobe  Sparks,  bat  had  been  talking 
to  Tobe  Sparks  about  renting  the  place,  and 
told  Tobe  he  would  rent  the  place  to  him  if  he 
did  not  sell  It" 

This  testlnKxay  was  strenaonsly  objected  to 
by  counsel  for  appellant,  the  objections  be- 
ing that  the  same  was  hearsay,  and  tliat 
such  declarations,  if  made  by  Johnson,  were 
self-serving,  etc.  The  objecitlop  was  over- 
ruled by  the  trial  court,  and  the  quoted  tes- 
timony admitted  before  the  jury. 

Citation  of  authority  is  not  needed  to  sua- 
tain  the  contention  that  the  evidience  ob- 
jected to  was  bat  heecrsay  testldiony,  tmi  not- 
withstanding the  fact  tliat  the  defendant, 
Johnson,  was  dead,  it  was  not  admissible 
under  any  rule  of  evidence  that  we  know  of. 
The  dedaraMon,  if  made  by  Johnson  to  the 
witness  OooD,  was  also  8e^«ervlng,  having 
been  made  after  the  controversy  or  ooBten- 
tion  between  the  parties  had  arisen.  The 
court  erred  in  admitting  the  evidence  over 
appellant's  objection,  and,  the  testimony  be- 
ing highly  material  to  the  issue  being  tried, 
and  prejudicial  to  appellant,'  it  cannot  be 
claimed  that  the  error  was  harmless. 

The  points  we  have  discussed  are  raised 
by^  the  first  and  second  assignments  of  error, 
and  both  such  assignments  are  sustained, 
and  the  judgment  will  be  reversed,  and  the 
cause  remanded;  and  it  is  so  ordered. 


DICKSON  et  al.  v.  BARR  et  al.     (No.  9891.) 

(Court  of  CSvil  Appeals  of  Texas.   Fort  Worth. 
Nov.  19,  1921.) 

1.  Nuisance  «=>3(2)  —  Drug  store  and  meat 
market  aot  auteamM  per  set 

The  erection  of  a  baUdlng  in  a  residence 
section  for  purpose  of  conducting  a  drug  store, 
grocery  store,  and  meat  market,  is  not  a  nui- 
sance per  se,  enjoiuable  at  once  and  as  a  mat- 
ter of  law.  , 

2.  Pleading  <3=38l3-^llegatioH8  in  petition  for 
Injunotlon  held  mere  conoluslons. 

Allegations  in  a  property  owner's  petition 
that  the  constmction  and  maintenance  of  a 
bnilding  in  a  residence  section  for  the  purpose 
of  conducting  a  drag  store,  grocery  store,  and 
meat  market  "will  necessarily  constitute  a  noi- 
sance"  amount  to  mere  conclusions,  and  are  not 
equivalent  to  allegations  of  fact,  which  as  a' 
matter  of  law,  amount  to  a  nuisance  enjoinable 
in  equity. 


Appeal     from     District     Court, 
County;    Bruce  Young,  Judge. 


ITarrant 


Action  by  JS.  W.  Dicdtaon*  aad  ofthera  against 
R.  B.  Barr  and  others.  Demurrer  to  peti- 
tion sustained,  and  plaintiffs  appeal.  Af- 
firmed. 

Marvin  H.  Brown  and  Ohas.  T.  Rowland, 
both  of  Fort  Worth,  for  appellants. 

A,  J.  Clendenen,  of  Fort  Worth,  for  ap- 
pellees. 

CONNESl,  a  J.  -B.  W.  Dickson  and  43 
others,  alleged  to  be  reaideat  citizens  in 
blocks  1900,  2000,  2100,  and  2200  on  Sixth  av- 
enue of  the  dty  of  Fort  Worth,  presented  a 
duly  verified  petition  to  the  honorable  Bruce 
Young,  judge  of  the  Forty-Eighth  district 
court  of  Tarrant  county,  including  said  dty, 
complaining  of  appellees  B.  £.  Barr  and 
Harper  Jones,  and  alleged,  in  substance, 
that  the  said  Barr  and  Jones  purchased  lota 
1  and  2  in  block  24  in  Fairmount  addition, 
located  at  the  comer  of  CarsMt  avenue  and 
Sixth  avmue,  of  a  width  of  25  feet  each,  to- 
gether constituting  a  frontage  of  SO  feet  on 
Sixth  avenue,  and  that  said  defendants  were 
about  to  erect  on  said  lots  a  house  divided 
into  two  sections,  each  25  feet  wide,  in  one 
of  which  sections  they  were  proposing  to  op- 
erate a  drug  store  and  in  the  other  a  grocery 
store  and  freisih  meat  market;  that  in  the 
drug  store  ice  cream  and  soft  drinks  would 
IMS  retailed ;  that  in  the  section  appropriated 
for  the  grocery  store  would  be  retailed  gro- 
<£rles,  fresh  vegetables,  fruits,  fresh  meats, 
He;  that  said  Sixth  avenue  was  a  paved 
street  but  29  feet  wide  from  curb  to  curb, 
leading  ftrom  the  business  section  of  the  city 
into  Fairmount  addition,  and  through  the 
blocks  upon  which  plaintiffs  bad  their  resi- 
dences; that  said  Sixtb  avenue  was  a  popu- 
lar driveway;  that  the  portion  of  the  dty 
including  the  residences  of  plaintiffs  was  an 
exclusive  one,  and  that  they  had  severally 
bought  the  property  and  built  their  homes 
thereon  away  from  the  business  section  of 
the  dty  in  order  to  avoid  its  noises  and  in- 
conveniences,  that  the  erection  of  the  store 
by  the  defendants  as  threatened  would  con- 
stitute an  eyesore,  and,  by  reason  of  deliv- 
ery autos  and  other  vefaldes  of  the  kind  vis- 
iting said  store  both  day  and  night,  would 
impede  the  travel  on  Sixth  avenue,  increase 
the  danger  to  life  and  limb,  and  greatly  de- 
predate the  value  of  the  petitioners'  respec- 
tive homes  located  on  said  street;  that  the 
vegetables,  meats,  and  refuse  of  the  8tor» 
would  attract  flies,  create  disagreeable  odots, 
etc. :  that  the  noises  necessarily-'  Incident  to 
the  conduct  of  said  business  would  disturb 
the  rest  and  sleep  of  the  petitioners,  and 
that  the  conditions  named  would  necessarily 
constitute  n  nuisance  unless  abated. 

The  trial  judge  ordered  the  petition  filed 
and  set  a  day  for  a  hearing,  upon  which  the 
defendants  appeared  and  answered  by  a  gen- 
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eral  danurrer  to  tBe  ptatlntlffs'  petition  and 
«  verified  answer  denying  the  equity  of  tbe 
bill.  Tbe  court  sustained  the  general  de- 
murrer, and  refused  to  Issue  the  temporary 
writ  of  Injunction  as  prayed  for,  and  tbe 
plaintUfs  have  appealed. 

[1,  2]  The  law  is  so  well  settled  by  tbe 
text-writers  and  adjudicated  cases  that  it 
seems  hardly  necessary  to  do  more  than  to 
rtXer  to  the  authorities.  It  is  not  contend- 
ed, nor  can  It  be  property  contended,  that  a 
drug  store  and  meet  market  of  the  character 
described  In  the  plaintifte'  petition  consti- 
tutes  a  nuisance  per  se,  and  It  Is  well  settled 
that  In  sudi  cases  equity  will  not  Interfere 
by  Injunction  to  prevent  occurroices  which 
a  complaining  party  may  fear  will  inflict  In- 
convenience or  injury.  See  14  B.  O.  L.  p. 
364,  per.  67;  29  Cya  p^  1222,  par.  2;  Yon 
Hatzfeld  V.  Neece,  228  S.  W.  1034;  Sham- 
burger  V.  Scheurrer,  198  S.  W.  1009;  City  of 
Blectra  v.  Cross,  225  S.  W.  795.  In  the  par- 
agraph of  Cyc.  cited.  It  is  said,  among  otbet 
things,  that: 

"The  general  rnle  is  that  an  injunction  win  I>e 
granted  only  to  restrain  actually  existing  nui- 
sances,  and  not  to  restrain  an  intended  act  on 
the  ground  that  it  may  become  a  nuisance ;  and, 
although  where  an  act  or  stractnre  will  nec- 
essarily be  a  auisance  far  which  tiiere  can  be 
no  adequate  remedy  at  law,  a  court  of  equity 
may  interfere  by  injunction  to  prevent  the 
threatened  injury,  a  mere  prospect  of  future 
annoyance  or  injury  from  a  structure  or  in- 
strumentality which  is  not  a  nuisance  per  se  is 
not  gronnd  for  an  injunction,  and  equity  will 
not  interfere  where  tbe  apprehended  injury  or 
annoyance  is  doubtful,  uncertain,  or  contin- 
gent. So  the  erection  or  alteration  of  a  build- 
ing for  a  lawful  purpose  wiU  not  be  restrained 
where  it  is  not  shown  that  it  will  necessarily  be 
a  nuisance,  nor  will  the  erection  of  a  building 
not  in  itself  a  nuisance  be  enjoined  on  the 
ground  that  certain  uses  to  which  it  is  alleged 
that  it  is  to  be  devoted  will  constitute  it  a 
nuisance  where  it  is  neither  alleged  nor  proved 
that  the  building  could  not  be  devoted  to  other 
uses  which  would  not  constitute  it  a  nuisance. 
So  also  an  injunction  against  a  legitimate  busi- 
ness will  not  be  granted  because  it  is  feared 
that  it  may  become  a  nuisance,  for  the  pre- 
sumption is  that  it  will  be  conducted  in  a  prop- 
er manner;  but  in  order  to  warrant  an  injunc- 
tion it  must  appear  that  the  operation  of  the 
business  will  necessarily  be  a  nuisance." 

Xo  the  same  effect  was  the  holding  of  this 
court  in  tbe  case  of  Von  Hatzfeld  v.  Neece, 
supra,  which  was  a  case  very  similar  to  the 
one  made  by  tbe  plaintiffs  In  the  present 
case.  It  was  there  expressly  held  that  tbe 
business  of  conducting  a  grocery  store  in  a 
residential  section  is  not  a  nuisance  pa:  se, 
enjoinable  in  equity  at  once  and  as  a  matter 
of  law.  It  will  be  time  enough  for  equity  to 
Interfere  when,  If  in  fact,  the  business  later 
should  be  so  conducted  as  to  constitute  a 
nuisance.    The  allegations  in  the  petition,  to 


the  effect  that  tbe  conatructloii  and  mainte- 
nance of  the  store  bnUdlag  described  in  tbe 
plaintifCs'  petition,  and  as  alleged,  "will  nec- 
essarily constitute  a  nuisance,"  amount  to 
but  conclusions  of  tbe  pleader,  and  are  not 
equivalent  to  allegations  of  fact,  which  as  a 
matter  of  law  wonld  amount  to  a  nuisance 
mjoinable  In  equity.  See  City  of  Blectra  t. 
Cross,  supra. 

We  feel  that  the  mibject  has  been  so  thor- 
oughly discussed  In  the  authorities  dted  that 
nothing  further  need  be  said  in  elaboration, 
and  we  c<HicIude  tbat  the  court  below  cor- 
rectly sustained  the  gaiet»I  demurrer. 

The  jodgmoit  Is  acoordlngly  alBrmed. 

BtrCK,  X,  recused,  not  sitting. 


OTIS  V.  HATFIELD.    (Ne.  9680.) 

(Court  of  Civil  Appeals  of  Texas.     Fort 
Worth.     Nov.  12,  1921.) 

i.  Diseevsry  «s»7e— RaaMni  of  Msrregato- 
rlaa  by  aotaiy  annaoassary,  If  depenMit  rsa* 
thea. 

Where  idaintiff  before  trial  propounded  in- 
terrogatories to  defendant,  and,  on  defend- 
ant's refusal  to  answer  after  reading,  the  in- 
terrogatories were  receivable  at  trial  as  con- 
fessed, under  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  3686,  and,  there  being  evidence  that 
defendant  read  over  the  interrogatories  at 
the  time  he  was  requested  to  answer  them, 
it  was  nnnecessary  for  tbe  notary  to  read 
them  to  him. 

2.  Discovery  €=970— Notice  In  Intsrrogatorisa 
uaneoessary  that  f allot*  to  answer  was  eea- 
fesslon. 

One  is  presumed  to  know  the  law,  and 
the  failure  of  interrogatbries  to  state  that,  if 
unanswered,  they  stood  as  confessed  was  unob- 
jectionable. 

3.  Olsoovery  «=964 — Failure  of  dark  te  plaoe 
file  mark  on  dsposltlon  attached  to  eommls- 
slon  harmless. 

In  an  action  for  money  converted,  where 
plaintiff  applied  for  a  commission  to  take  de- 
fendant's deposition,  interrogatories  being  left 
with  tbe  clerk  at  the  time  the  commission  was 
filed  and  attached  to  the  commission,  the 
placing  of  the  clerk's  file  mark  only  on  the 
commission  attached  to  the  deposition,  and 
not  to  the  deposition,  did  not  suppress  the  dep- 
osition on  objection. 

4.  Discovery  €=a64 — Not  necessary  to  givo 
notice  of  filing  Interrogatories  or  sonrs  copy. 

Vernon's  Sayles'  Ann.  Civ.  St.  1014,  art. 
3682,  provides  that  it  is  not  necessary  to  give 
notice  of  the  filing  of  interrogatories  or  serve 
copy  on  the  adverse  party  and  where  plaintiff 
in  an  action  for  money  converted  had  au- 
thority under  article  SOiSO,  to  take  defend- 
ant's deposition  there  was  no  injury  to  de- 
fendsnt  by  the  failure  to  file  original  letters 
with  tbe  clerk  and  have  the  cleric  issue  com- 
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mlBBion  aad  attach  it  tb  cople*  of  the  inter- 1  In  fnll.  Is  which  l(>tter8  defendant  acknowl- 


rogatoriea. 

5.  Prinelpal  and  aaent  «s»79(4)<i-P«Utlon  held 
sufflolent  to  ehargo  fraudufent  eonvanion  of 
money  In  proearing  oil  lease  renewal. 
In  an  action  for  money  converted,  a  peti- 
tion alleging   that  defendant,  Tolnnteering  to 
help  in  procnring   a  renewal  of  an  oil  leaae 


for  plaintiif,  falsely  stated  that  it  vonld' 


old'Jtoke 
theWep- 


resentations,  deliTered  the  money  to  defend- 
ant, who  procared  andi  renewal  at  60  cents 
an  acre,  and  converted  the  difference,  \eld  to 
show  defendant's  statements  were  made  be- 
fore idaintiff  parted  with  Us  money,  and  suf- 
ficient to  support  an  action  of  frand. 

Appeal  ftom  District  Court,  Taylor  Ccnm- 
ty ;  W.  R.  Ely,  Judge. 

Actlcm  by  D.  D.  Eat&eld  against  H.  J, 
Otis.  Judgment  for  plaintiff,  and  defendant 
appeals.   Affirmed. 

rarby.  King  ft  Keeble,  of  AbUene,  for  ap- 
pellant. 
Dallas  Scarboroufji,  ot  AbUene,  for  appel- 

BDCE,  J.  In  this  case  defendant  resided 
at  Abilene,  Tex.,  and  plaintiff  resided  at 
Tnkon,  W.  Va.  Plaintiff  was  the  owner  of 
an  oil  and  gas  lease  on  3,01S%  acres  of  land 
In  Taylor  comity.  By  a  mistake  the  plain- 
tiff overlooked  the  payment  of  his  rentals 
when  they  were  due.  The  rentals  were  25 
cents  per  acre.  The  defendant  was  an  ac- 
quaintance of  the  plaintiff,  and  had  acquired 
the  acreage  tor  the  plaintiff  in  the  first  in- 
stance, and  the  defendant  volunteered  to  help 
get  the  leases  reinstated.  After  the  defend- 
ant had  investigated  the  matter  be  reported 
to  plaintiff  that  it  would  take  |1  per  acre 
to  renew  the  lease ;  the  plaintiff,  relying  up- 
on these  representations,  sent  the  money  to 
defendant  for  the  renewal  at  $1  per  acre. 
Defendant  really  renewed  the  lease  for  50 
cents  an  acre.  When  the  plaintiff  found  'out 
that  defendant  had  misrepresented  to  him 
the  ptloe  at  which  he  could  secore  the  re- 
newal, and  that  he  had  appropriated  to  his 
own  use  and  benefit  the  $1,524J25,  he  wrote 
the  defendant  a  number  of  .letters  concerning 
the  matter,  and  defendant  wrote  plaintiff 
several  letters.  In  certain  of  these  letters 
from  def«idant  to  plaintiff,  defendant  ac- 
knowledged that  he  had  renewed  the  lease  at 
SO  cents  an  acre,  while  accepting  from  plain- 
tiff $1  an  acre  therefor,  and  had  appropriated 
the  11,524.25  to  his  own  use  and  benefit 

[1]  Plaintiff  filed  suit  in  Taylor  county 
against  d^endant  for  the  recovery  of  the 
amount  which  defendant  bad  converted.  Be- 
fore the  trial,  he  propounded  to  defendant 
certain  interrogatories,  in  which  the  letters 
from  the  defendant  to  plaintiff  were  set  out 


edged  that  he  had  appr(H>rlated  the  amount 
named.  Plaintiff  applied  for  a  commission  to 
take  the  deftodanfs  ex  parte  deposition,  and 
the  commission  was  issued  to  B.  B.  gayles, 
a  notary  public.  When  Sayles  approached 
the  defendant,  he  toid  him  that  he  bad  a 
commission  to  take  his  deposition,  and  would 
like  to  have  his  answers  to  the  interrogato- 
ries attached  thereto.  He  told  the  defendant 
that,  if  be  did  not  want  to  answer  tbem  at 
that  time,  he  could  answer  them  later  If  he 
wished.  Defendant  replied  that  he  would 
read  them  over,  then,  and  be  did  read  them 
over;  then  he  said  he  would  not  answer 
tbem,  and  the  notary  made  a  certificate  to 
bis  refusal  and  they  were  filed  In  court,  and 
upon  trial  they  were  offered  in  evidence  by 
the  plaintiff  as  confessed,  under  article  3666, 
V.  8.  Tex.  car.  Stats.  Plaintiff  then  rested, 
and  defendant  did  not  offer  any  testimony 
nor  offer  to  explain  or  deny  his  refusal  to 
testify.  He  did  file  a  sworn  denial  that  the 
interrogatories  were  read  over  to  him  by  the 
notary,  and  moved  the  suwresslon  of  the 
notary's  certificate.  .We  do  not  think  that, 
where  tbe  evidence  is  plain  that  the  witness, 
a  party  to  the  suit,  read  orer  the  interroga- 
tories at  the  time  he  was  requested  to  an- 
swer them,  it  Is  necessary  for  tbe  notary  to 
do  a  useless  thing  and  read  them  over  to 
tbe  witness.  13  Qya  |  18,  p.  953,  and  au- 
thorities cited.  Tbe  purpose  of  the  rule  re- 
quiring that  the  interrogatories  and  the  an- 
swers be  read  a\'er  to  the  deponent  before 
he  signs  the  deposition  is  that  he  may  know 
what  questions  he  has  been  asked,  and  wheth- 
er the  answera  given  are  correct  18  C.  J. 
p.  698,  f  238. 

[2,  J]  Nor  do  we  think  that  the  objection 
urged  should  be  sustained  that  neither  the 
commission  nor  the  interrogatories  contained 
any  notice  to  the  witness  that  upon  his  fail- 
ure to  answer  the  questions,  they  would  be 
taken  as  confessed.  This  provision  is  stat- 
Qtory,  and  one  is  presumed  to  know  the  law. 
Nor  do  we  think  that  the  fact  that  the  dis- 
trict'clerk  placed  bis  file  mark  only  upon  the 
^commission  attached  to  the  deposition,  and 
not  to  tbe  deposition  itself,  renders  such  dep- 
osition subject  to  be  suppressed.  It  is  con- 
ceded that  the  interrogatories  were  left 
with  the  clerk  at  the  time  the  commission 
was  filed,  and  were  attached  to  said  commis- 
sion. 18  C.  J.  p.  719,  §  302 ;  Fire  Ass'n  of 
Phlladdphia  t.  Masterson  et  aL,  88  8.  W. 
49,  50. 

[4]  Inasmuch  as  the  plaintiff  bad  the  au- 
thority, under  article  3680,  V.  8.  Tex.  ClT. 
Stats.,  to  take  the  deposition -of  tbe  defend- 
ant without  notice,  we  can  see  no  injury  to 
tbe  defendant  by  tbe  failure  to  file  the  orig- 
inals with  the  clerk  and  have  the  clerk  Is- 
sue the  commission  and  attach  It  to  copies  of 
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the  Interrogatories.  Article  8682,  V.  S.  Tex. 
Civ.  Stats.,  provides  that  it  shall  not  be 
necessary  to  give  notice  of  the  Ullng  of  in- 
terrogatories or  to  serve  a  copy  thereof  up- 
on the  adverse  party  In  this  Idnd  of  lurooeed- 
iag. 

[5]  Nor  do  V7e  think  that  the  assignment 
directed  to  the  action  of  the  court  in  over- 
ruling  defendant's  general  demurrer  to  plain- 
tiff's petition,  on  the  ground  that  the  action 
was  ^one  in  fraud,  and  that  nowhere  In  the 
petition  did  the  plaintiff  allege  that  the  de- 
fendant had  made  to  plaintiff  a  materially 
false  statement  prior  to  the  time  plaintiff 
had  parted  with  his  money,  should  be  sus- 
tained. It  is  evident  from  the  petition  that 
the  statfflnent  alleged  to  have  been  made  by 
the  defendant  that  it  would  take  $1  an  acre 
to  secure  the  renewal  of  the  lease  was  made 
prior  to  the  iwrtlng  with  the  money.  Plain- 
tilts  petition  alleged*. 

"That  heretofore,  to  wit,  on  or  about  the 
18th  day  of  November,  1919,  the  plaintiff 
was  the  owner  of  a  certain  oil  lease  on  3,048^ 
acres  of  land  sHnated  in  Taylor  county,  Tex.; 
that  by  mistake  the  plaintill  failed  to  pay 
renewal  on  said  lease  in  time,  and  the  de- 
fendant Otis  volunteered  to  help  get  the  lease 
reinstated,  and  the  defendant  Otis  false- 
ly and  fraudulently  stated  that  it  would  take 
$1  an  acre  renewal  of  said  lease,  and  that 
tlie  plaintiff,  relying  upon  and  believing  said 
representations  to  be  true,  delivered  to  the 
defendant  the  sum  of  13,0^.50  with  which  to 
pay  said  renewal,  but  that,  in  truth  and  in 
fact,  the  landowner  agreed  to  renew  said  lease 
at  60  cents  per  acre,  and  the  defendant  did 
pay  the  landowner,  W.  H.  Ellinger,  and  wife, 
C.  Ellinger,  the  said  sum  of  50  cents  i>er  acre, 
and  did  falsely  and  fraudulently  represent  to 
plaintiff  that  he  had  paid  to  the  said  Ellinger 
the  said  sum  of  $1  per  acre;  and,  by  reason 
of  said  false  and  fraudulent  statement,  the  de- 
fendant acquired  the  possession  and  delivery 
of  said  sum  of  $3,048.50,  and  the  defendant 
falsely  and  fraudulently  converted  to  his  own 
use  and  benefit  and  embezzled  a  sum  of  $!,• 
524.25,  to  plaintiffs  damage  in  the  said  sum 
of  $1,524.25,  with  6  per  cent,  interest  from 
the  date  said  fund  was  illegally  misappropri- 
ated." 

We  think  this  petition,  as  against  a  gen- 
eral demurrer,  i»  sufficient  to  support  an  ac- 
tion of  fraud. 

The  evidence  suatalns  the  material  allega- 
tions of  plaintiff's  petition,  and  shows  that, 
in  addition  to  ain>ropriating  the  $1,624.25, 
defendant  subsequently  presented  a  blU  to 
plaintiff  for  $250  for  his  services  and  ex- 
penses incurred  in  the  securing  of  the  re- 
newal of  the  lease. 

We  think  this  is  a  case  where  the  judg- 
ment should  be  affirmed,  with  10  per  cent, 
damages.  Therefore  we  overrule  all  assign- 
ments of  error,  and  affirm  the  judgment,  with 
10  per  cent,  damages. 


GREEN   at   al.  v.  GREEN.     (No.  6627.) 

(Court  of  Civil  Appeals  of  Texas.     Ban  An- 
tonio.   Nov.  30,  1921.    Rehearing  De- 
nied Jan.  4,  1922.) 

1.  Trial  «s9l20(2),  133(1)— Argumeat  o«  at- 
torney's agraenent,  not  in  evidanoe,  held 
MKoneous,  and  court  should  have  reprimand- 
S'Oounsai. 

In  a  suit  to  determine  which  of  two  women, 
claiming  to  be  the  wife  of  a  deceased  employ^, 
was  entitled  to  the  compensation  for  his  death, 
where  a  vital  question  was  whether  the  man 
plaintiff  claimed  to  have  married  was  the  same 
man  whom  defendant  subsequently  married, 
an  argument  by  plaintilTB  attorney  that  de- 
fendant's attorneys  by  trickery  bad  sought  to 
raise  that  question,  after  it  was  agreed  that 
the  women  had  married  the  same  man,  was  er- 
roneous, where  there  was  no  evidence  of  such 
agreement  by  the  attorneys,  and  the  trial 
judge  should  have  reprimanded  the  attorney 
making  the  argument,  on  objection  thereto, 
even  though  no  request  was  made  for  an  in- 
struction that  the  Jury  disregard  it. 

2.  A|ipe«l  and  error  «s>i03l<5)— Arguneirt 
not  supported  by  evidence  presumed  prej- 
udicial. 

An  argument  by  plaintiff's  attorney,  un- 
supported by  the  evidence,  that  defendant's  at- 
torneys had  agreed  to  plaintiff's  contention  on 
one  of  the  vital  issues  of  the  case,  will  be  pre- 
sumed to  have  influenced  the  verdict 

3.  Master  and  servant  <s=»388— Claimant  held 
not  entitled  to  compensation  aa  snrvlvlng 
wife. 

Even  though  the  first  wife  of  an  employe 
had  deserted  him  without  cause,  so  as  not 
to  be  entitled  to  compensation  for  his  death 
under  Employers'  Liability  Act,  as  amended 
in  1917  (Vernon's  Ann.  Civ.  St.  Snpp.  1918. 
art  5246—15),  a  woman  who  subsequently 
married  the  employ^  was  not  his  legal  wife,  and 
could  not  claim  the  compensation  as  such. 

Appeal  from  District  Court,  Bexar  Oounty ; 
Robert  W.  B.  Terrell,  Judge. 

Suit  by  Catherine  Green  against  Louisa 
Green  and  others  to  set  aside  an  award  made 
by  the  Industrial  Accident  Board  In  flavor 
of  defendant  I/)nlsa  Green.  Judgment  for 
plaintiff,  and  defendants  appeaL  Reversed 
and  remanded. 

T.  H.  Rldgeway,  of  San  Antonio,  and  H. 
T.  Cooper,  of  Fort  Worth,  for  a];^>ellants. 

Allan  V.  McDonnell  and  G.  B.  Rogers,  both 
of  Waco,  for  appellee. 

FLY,  O.  J.  This  IB  a  suit  Instituted  by  ap- 
pellee against  the  appellants,  Lonlsa  Green, 
T.  H.  Rldgeway,  and  Miller's  Indemnity  Un- 
derwriters, to  set  aside  an  award  made  by 
the  Industrial  Accident  Board  in  favor  of 
IvOuisa  Green  for  the  deatli  of  Jerry  Green, 
claimed  by  her  to  be  her  husband,  who  was 
accidentally  killed  while  in  the  employment 
of  the  Texas  Refining  Company,  a  subscriber 
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UDd«r  the  Employers'  Liability  Act  of  tbe 
state  of  Texas  (Vernon's  Say  lea'  Ann.  Civ. 
St  1914,  arts.  5246h-5246zzzz.  Ridgeway, 
an  attorney  for  Ix>uiaa  GreeiL,  had  been 
awarded  a  portion  of  the  award  to  his  cUent 
.by  the  Industrial  Accident  Board.  The  cause 
was  submitted  to  a  Jury  on  two  issues;  one 
l)elng  the  identity  of  the  Jerry  Green  who 
married  Catherine  in  Waco  with  the  Jerry 
Green  who  married  Louisa  in  San  Antonio; 
and  the  other,  that  Catherine  had  not  aban- 
doned Jerry  without  Just  cause.  The  jury 
answered  that  it  was  one  and  the  same  man 
that  had  married  both  women,  and  tliat  the 
abandonment  was  not  without  ]ust  cause, 
and  Judgment  was  rendered  in  favor  of  Cath- 
erine for  $2,300,  who  had  taken  the  first 
turn  with  Jerry  in  matters  of  matrimony,  at 
least  so  far  as  this  case  Is  concernied. 


The  facts  In  this  case,  as  given  by  Cather- 
ine alone,  are  that  she  was  married  to  Jerry 
Green  In  1907.  No  license  was  produced; 
no  person  present  at  the  ceremony  was  called' 
as  a  witness.  The  marriage  rests  in  the 
hrst  mstauce  on  her  uncorroborated  testi- 
mony. The  evidence  of  his  relatives,  which 
Catherine  said  he  had,  was  not  produced 
as  to  any  point  In  the  case.  Catherine  tes- 
Utied: 

"We  were  marriecl  in  the  courthouse  in 
Waco,  la  McLennan  county.  Slider  McJuoUns 
married  us;  lie  was  a  white  Baptist  preacher. 
Jerry  got  the  license  in  the  courthouse.  I 
and  him  went  up  to  the  courthouse,  and  he 
got  the  license,  and  we  stood  and  married." 

She  was  very  uncertain  and  contradictory 
in  her  testimony.    She  testified  on  this  trial 


The  evidence  of  Catherine  tended  to  show  :  that  she  got  two  letters  from  Jerry  after  he 
that  she  married  a  negro  man  named  Jerry  I  ^^f t  to  go  to  his  sister  at  Navasota ;    but, 
Green,  in  East  Waco,  in  1907.  and  that  he  j  being  recaUed,  she  testified: 
had  previously  been  married  to  Betty,  who  I     "I  had   never   heard  from  Jerry  from   the 
had  died.     Catherine  lived  with   Jerry  for  j  time  he  went  to  see  his  sister." 
two  years,  when  he  became  ill  and  left  to  j     _     ,     ^       .  ^     ,. .       ^       ,^    ^ 

go  to  his  sifiter  in  Navasota.  He  wrote  only  J"  f^^V^  ^^.t?  fi  f  ***  ""*  Y"t  ^. 
two  letters  to  her.  Catherine  had  two  mar- ;  **^. .f'^*^'-  H"'  °°  l^"  ''^"^  7T  "^^  5,f 
ital  experiences  prior  to  marrying  Jerry.  I  ^""«°/«  ^«'-'  ^^^^""^  about  Jerry  The 
Catherine  did  not  hear  from  Jerry  after  if><^  of  Thomas  was  much  Ulumlnated  be- 
tween the  time  he  was  on  the  stand  in 
Austin,  and  on  the  trial  of  this  case  in  San 
Antonio.  He  testified  on  this  trial  that  he 
saw  the  Jerry  Green  in  San  Antonio,  who 
was  known  to  him.  In  his  testimony  in 
Austin  he  testified  to  nothing  of  the  Idnd. 
He  was  very  uusatlsfactory  aud  coutradk- 
tory  in  his  testimony.  No  one  corroborated 
Catherine  as  to  her  marriage  to  Jerry.    Tbe 


ISHM,  until  she  heard  of  his  death  In  1918. 
She  said: 

"I  didn't  know  If  be  got  well,  but  I  just 
thought  tliis;  I  eaid,  'Well,  if  he  died,  she  was 
a  sorry  sister-in-law  if  she  wouldn't  let  me 
know;'  but  by  him  not  coming  back  home  I 
knew  he  wasn't  dead." 

She  said  he  was  50  years  old  In  1907,  which 


»/.„i^  m.t«  Mm  #M  /z>«,o  „M  -rhon  k'o  A\^    '"^^^  "'  marrfago  was  not  submitted  to  the 

would  make  him  ol  years  old  when  he  died.    »,,__  k,.*  _«_  .7. „j  w    ^i.  ,.     x^. 

It  was  shown  bv  Oie  teatimonv  of  Louisa    ^'"^^'  '"'*  ^^  assumed  by  the  court.    It  was 
fhi^r^f  f^^ri5fl,^^IL  ?^^,?«f,wv„^    «°e  of   the  vital  Issues   in   the   case.     The 

that  she  took   her  first  step  in  matrimony    ,,r„„„  t.    . j  ..i..  c       a    ..     .    -,         .  ^^ 

by  marrying  Jerry  Green  to  December,  19l«. ,  'l^'^/fj  *°<^„"**  ^"  Antonio  Jerry  might 
to  the  dty  of  San  Antonio.  At  that  time  he  ]  'Z^^V^Z  °"f '  ^"^  "?i^  '^^  !["  " 
was  aboul  «,  years  of  age,  and  was  about   SUrb^CaSerlr  """^  """'  ''  "^^ 


62  whte  he  died.  When  she  married  him, 
he  was  fiale  and  hearty. 

The  evidence  tended  to  show  that  the 
Waco  Jerry  Green  '"was  a  low,  chunky  man, 
looked  like  a  man  of  about  50"  In  1907 ;  that 
"he  waa  a  right  black  man,  he  was  so  black 
until  his  finger  nails  looked  blue,  but  his  hair 
was  Just  as  straight  as  could  be."  No  de- 
scription of  the  San  Antonio  Jerry  was  given. 
Although  it  was  testified  by  Catherine 'that 
her  Jerry  had  a  sister,  Ella  Breedlove,  and  a 
brother-in-law  named  Dave  Watson,  neither 
of  them  waii  placed  on  the  stand,  and  the 
evidence  left  in  doubt  as  to  whom  the  In- 
dustrial Accident  Board  Jerry  belonged. 

The  vital  question  was  whether  the  two 
Jerrys  were  really  one  and  the  same,  aud 
whether  Catherine  had  lost  any  right,  title, 
ot  interest  by  about  10  years  of  indifference 
to  his  welfare  aud  happiness.  Her  interest 
became  strong  and  burning  when  she  learned 
that  he  was  dead  and  had  left  money  to 
which  his  wife  was  entitled. 


[1]  In  this  state  of  the  record  an  attorney 
for  Catherine,  in  the  closing  argument  to 
the  Jury,  said: 

"Ton  gentlemen  perhaps  noticed  on  yester- 
day a  very  unusual  proceeding  in  this  case. 
After  the  evidence  was  closed,  you  gentlemen 
were  sent  out  of  the  courtroom,  and  were  then 
recalled,  and  more  evidence  was  introduced  on 
the  issue  as  to  the  identity  of  the  Waco  Jerry 
Green  as  being  the  same  as  the  San  Antonio 
Jerry  Green.  The  reason  of  that  was  that  the 
attorneys  on  the  other  side  of  tliis  case,  by 
trickery,  undertook  to  raise  an  issue  as  to 
whether  or  not  the  Waco  Jerry  Green  was  the 
same  as  the  San  Antonio  Jerry  Green.  At  tbe 
beginning  of  the  trial  of  this  cause,  all  of  tbe 
attorneys  entered  into  a  solemn  agreement  iu 
this  cause  in  which  it  was  agreed  that  the 
Waco  Jerry  Green  and  the  San  Antonio  Jerry 
Green  were  one  and  tbe  same  person." 

No  such  agreement  was  placed  in  evidence. 
When  the  argument  was  objected  to,  the 
court  merely  remarked  that  the  question  of 
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Identity  was  an  Issue  In  the  case,  bnt  did 
not  rebuke  the  attorney,  nor  Instruct  the 
Jury  not  to  consider  the  argument.  The  only 
qualification  to  the  bill  of  exertions  Is  that 
counsel  for  appellants  did  not  request  the 
court  to  Instruct  the  Jury  to  not  consider 
the  remark.  The  argument  was  very  Im- 
proper, being  about  one  of  the  vital  points 
In  the  case,  and,  not  meeting  with  the  con- 
demnation of  the  court,  doubtless  Influenced 
the  verdict  of  the  Jury.  The  court  should 
have  reprimanded  the  attorney  for  using  rep- 
rehensible and  Inexcusable  language,  wheth- 
er he  Instructed  the  Jury  not  to  consider  It 
or  not  In  most  of  the  cases,  if  not  all,  cited 
by  appellee,  the  court  had  verbally  Instructed 
the  Jury  to  disregard  the  argument  In  the 
case  of  Bonuer  &  Eddy  v,  Glenn,  79  Tex. 
531, 16  S.  W.  672,  cited  by  appellee,  the  lan- 
guage was  used  in  the  opening  argument 
and  the  court  said :    , 

"There  may  be  cases  in  which  language  used, 
especially  in  a  closing  argument,  is  so  well 
calculated  to  arouse  the  prejudices  of  a  jury 
as  to  make  it  proper  to  reverse  •  judgment, 
although  the  court  may  have  done  all  in  its 
power  to  destroy  their  effect" 

[2]  In  this  case  the  court  expressed  no  dis- 
approval whatever  of  the  argument,  although 
it  was  an  attack  upon  the  honor  and  integ- 
rity of  an  attorney.  In  regard  to  the  vital 
issue  In  the  case,  and  without  one  particle 
of  evidence  upon  which  the  argument  could 
be  based.  It  will  be  presumed  that  the  argu- 
ment Influenced  the  verdict  of  the  Jury. 

[S]  The  amendment  of  1917  to  the  Em- 
ployers' Liability  Act,  as  embodied  In  Ver- 
non's Ann.  Civ.  St  Supp.  1918,  art  6246- 
15  provides: 

"The  compensation  provided  for  in  the  fore- 
going section  of  this  act  shall  be  for  the 
sole  and  exclusive  benefit  of  the  surviving  hus- 
band who  has  not  for  good  cause  and  for  a 
period  of  three  years  prior  thereto  abandoned 
his  wife,  •  *  *  the  wife  who  has  not  at 
the  time  of  the  injury  •  ♦  *  abondoned  her 
husband  and  the  minor  children,"  ttc 

In  this  case  there  was  no  technical  aban- 
donment by  Catherine  of  her  husband;  but 
if,  on  a  further  development  of  the  facts  of 
the  case  it  should  appear  that  she  had  by  her 
cruelty  or  indifference  to  his  sickness  driven 
him  off,  it  might  preclude  her  from  a  re- 
covery of  the  award,  even  though  She  was 
legally  married  to  him.  However,  if  there 
was  a  legal  marriage  in  Waco,  there  could 
have  been  no  second-  legal  marriage,  and 
Louisa  could  not  recover.  If  Catherine  aban- 
doned her  'husband  for  three  years,  and 
could  not  recover,  that  fact  would  not  con- 
stitute the  woman  of  the  last  marriage  a 
beneficiary,  because  she  would  not  be  a  wife. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


ARNETT  et  al.  v.  St  MPSON  et  af.    (No;  1 857.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Nov.  30,  1921.    Rehearing  Denied 

Jan.  4.  1922.) 

1.  Principal  and  suraty  «s»l23(l)— Notice  by 
protest  or  suit  uaneoessary  to  fix  liability  of 
sarety. 

The  liability  of  lessee's  sureties  on  the  con- 
tract guaranteeing  performance  by  the  lessee, 
written  on  the  back  of  the  lease,  is  not  that 
of  Indorsers,  since  the  instrument  was  not  as- 
signable or  negotiable  by  law,  and  Rev.  St  art 
579,  does  not  require  notice  by  protest  or  suit 
to  fix  the  liability  of  such  surety. 

2.  Priaolpal  and  svrety  4=3l25— Olllgenee  to 
fix  liability  of  assliner  not  aeoeosary  for  snro- 
ty  or  ■uaranter. 

The  diligence  to  collect  the  obligation  from 
the  assignee  required  by  Rev.  St  arts.  588,  684, 
to  fix  the  liabfiity  of  the  assignor  of  a  nonne- 
gotiable  instrument  is  not  required  to  fix  the 
liability  of  the  sureties  or  guarantors  of  a 
lessee. 

S.  Prinolpal  ud  sarety  «s»l26(l)  —  Soroty 
must  give  notloe  to  sue  debtor. 
Sureties,  who  gnaranteed  the  perfonnancc 
of  the  lease  by  the  lessee,  are  governed  by  Bev. 
St.  art.  6329,  authorizing  sureties  to  require, 
by  notice  in  writing,  the  creditor  or  obligee 
forthwith  to  institute  suit  on  the  contract  and 
cannot  claim  discharge  by  the  lessor's  failure 
to  sue  the  lessee,  unless  they  gave  notice  to 
begin  such  suit 

4.  Principal  and  surety  «e3  1 25— Creditor  owes 
no  duty  to  collect  from  debtor. 

As  a  general  rule  the  creditor  owes  to  the 
surety  no  duty  of  active  vigilance  to  collect  the 
indebtedness  from  the  debtor,  and  the  surety 
continues  liable,  though  the  creditor  sleeps. 

5.  Principal  and  sorety  «=»i  63— Dismissal  as 
to  Insolvent  principal  does  not  disoharge 
surety. 

Where  the  lessee  is  insolvent  the  suit 
against  the  lessee  and  his  sureties  may  be  dis- 
missed as  to  the  lessee,  and  Judgment  recov- 
ered from  the  sureties,  under  Bev.  St  arts. 
1842,  1848,  6336,  6337. 

6.  Prinolpal  and  surety  «s>l  63— Findings  hold 
to  show  priaolpal  was  Insolvent. 

In  an  action  against  the  lessee  and  Jhis  sure- 
ties, which  was  dismissed  as  to  the  lessee,  spe- 
cial findings  that  the  lessee  was  notoriously  in- 
solvent when  the  suit  was  filed  and  at  the  time 
of  trial  authorized  judgment  against  the  sure- 
ties notwithstanding  the  discontinuance,  though 
the  Jury  also  found  plaintiff  could  have  col- 
lected a  part  of  its  claim  from  the  lessee  by 
exercising  diligence. 

7.  Principal  and  surety  «=36— Contract  of  sure- 
ty and  guarantor  distinguished. 

A  surety  is  usually  bound  with  his  principal 
by  the  same  instrument,  executed  at  the  same 
time  and  on  the  same  consideration,  and  in- 
sures the  performance  of  the  contract  of  his 
principal,  while  a  guarantor  merely  insures  the 
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solTencj,  or  abQitjr  to  partomi,  of  his  prlnel* 
paL 

8.  Principal  and  suroty  «C96— Obligation  of  d«- 
fandants  held  that  of  sarety,  not  laarantor. 
An  obligation,  written  on  the  lease  and  sign- 
ed br  defendants,  redtiBg  that  the  lease  vas 
made  at  defendants*  request,  and  that  defend- 
ants, in  consideration  of  the  letting,  guaranteed 
the  performance  by  the  lessee,  and  in  the  event 
of  default  assumed  his  obligation,  was  an  un- 
dertaking of  suretyship,  not  a  technical  guar- 
anty. 

8.  Principal  and  airety  •s>99— Snraty  bald  dis- 
charged by  change  In  original  oontraet. 
The  sureties  of  a  lease  for  a  building  are 
discharged  by  a  new  agreement  between  the  les- 
sor and  lessee,  whereby  the  lessor  was  given 
the  use  of  one-half  of  the  building  for  storage 
purposes,  even  though  that  change  in  the  con- 
tract did  not  prejudice  the  sureties. 

10.  Principal  and  anrety  «b>77  —  Change  of 
lease  held  to  discharge  surety's  obligation  on 
defendants'  covenant  to  pay  money. 

Where,  in  accordance  with  one  of  the  claus- 
es of  the  lease,  the  lessor  advanced  money  to 
the  lessee  which  the  latter  was  to  repay  in  in- 
stalbttents,  and  the  failure  to  pay  any  install- 
moit  terminated  the  lease,  the  agreement  to 
repay  the  money  was  a  dependent  provision  of 
the  lease,  so  that  the  disebarge  of  the  lessee's 
snreties  by  a  change  in  the  terms  of  the  Uase 
discharged  also  their  liability  to  secure  repay- 
ment of  the  installmenta  not  due  when  the 
change  was  agreed  on. 

Appeal  from  District  Court,  Lubbock  Cktun- 
ty ;  W.  B.  Spencer,  Judge. 

Action  by  Mary  B.  Simpeon  and  another 
against  B.  H.  Aniett  and  others.  Judgment 
for  plaintiffs,  and  defendants  Aruett  appeaL 
Beversed  and  remanded. 

Bean  ft  Klett,  of  Lubbock,  for  appellants. 
Percy  Spencer,  of  Lubbock,  for 'appellees. 

HUFF,  0.  J.  This  action  was  brought  by 
appellee  Mary  E.  Simpson  -  as  executrix  of 
the  will  of  her  deceased  husband,  O.  P.  Simp- 
son, Joined  by  J.  W.  Bounds,  against  Geo. 
W.  Goes  and  appellants,  R.  H.  and  W.  D. 
Arnett.  Hie  action  la  based  on  a  lease  con- 
tract to  a  certain  building  In  the  town  of 
Lubbock,  dated  April  2S,  1018,  between  O.  P. 
Simpson  and  J.  W.  Bounds,  lessors,  on  the 
one  part,  and  Geo.  W.  Goss,  lessee,  on  the 
other  part,  for  a  period  of  two  years,  to  be 
occupied  as  a  garage  and  paint  shop,  for  an 
annual  rental  of  $500,  payable  monthly  In 
advance  on  the  1st  day  of  each  month.  Clause 
7  of  the  contract  reads: 

"That  in  case  of  default  in  any  of  the  above 
covenants  and  agreements  the  lessors  may  en- 
force the  performance  thereof  In  any  of  the 
modes  provided  by  law,  and  may  declare  the 
lease  forfeited  at  their  discretion,  and  they  or 
tbeir  agents  shall  have  the  right  without  further 
notice  or  demand  to  re-eater  and  remove  all 
persons  therefrom,  without  being  deemed  guilty 
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of  any  naaner  of  trespass,  and  without  preju- 
dice to  any  remedies  for  the  unpaid  rent  or 
breach  of  contract,  or  they  may  assume  posses- 
sion of  the  premises  and  relet  the  same  for 
the  remainder  of  the  term  at  the  best  rent  they 
may  obtain  for  account  of  lessee,  who  shall 
make  good  any  deficiency,  and  the  lessors  shall 
have  liens  as  security  for  the  rent-  aforesaid, 
upon  all  goods,  wares,  tools,  chattels,  imple- 
ments, fixtnres,  and  machinery,  and  other  per- 
sonal property  which  may  be  put  in  said  build- 
ing for  lessee." 

Clause  8  reads: 

"That  said  lessors  have  this  day  loaned  the 
lessee  the  sum  of  $800,  which  is  to  be  paid  back 
to  said  lessors,  with  10  per  cent  per  annum  in- 
terest thereon,  in  monthly  installments  of  $18w- 
83%  payable  on  the  1st  day  of  each  month, 
except  the  last  payment,  which  is  to  be  paid 
on  the  1st  day  of  the  last  month  of  this  lease, 
and  is  to  be  for  the  full  amount  of  the  balance 
due  and  interest  on  the  whole  amount,  and 
the  failure  to  pay  any  installment  when  due, 
shall,  at  the  option  of  the  lessors,  mature  the 
whole  and  terminate  this  lease,  and  the  payment 
of  said  $800  and  interest  as  the  same  matures 
is  made  one  of  the  covenants  of  this  lease." 

After  the  signatures  of  the  lessors  and  the 
lessee,  the  following  guaranty  la  indorsed  on 
tbe  Instrument: 

"The  above-described  lease  having  been  made 
at  our  request,  in  consideration  of  said  letting, 
we  hereby  guarantee  the  performance  of  all 
the  covenants  and  conditions  of  said  lease  and 
contract  by  the  lessee,  and  agree  to  assume  tiie 
obUgatioaa  of  the  lessee  in  the  event  of  de- 
fault."    Signed  by  the  appellants  Arnett. 

It  Is  alleged  that  on  the  Ist  day  of  Febru- 
ary, 1019,  defendants  vacated  the  building, 
since  which  time  idalnUffs  have  used  and 
occupied  the  same  as  a  storage  room,  the 
reasonable  value  thereof  being  $15  per 
month,  for  wblcfh  defendants  are  entitled  to 
a  credit  for  the  value  of  such  use;  that  Geo. 
W.  Goss  Is  Insolvent:  that  plalntlflTs  have 
t>een  damaged  in  the  sum  of  $2300,  less  the 
amount  of  the  credit  above  pleaded,  and  they 
pray  tor  a  Judgment  aooordingly. 

The  defendants  B.  H.  and  W.  D.  Arnett 
replied  that  the  plaintiffs  had  not  shovra 
statutory  diligence  in .  securing  and  fixing 
liability  of  defendants  Arnett;  that  suit  had 
not  been  filed  at  the  first  term  of  court  after 
the  cause  of  action  accrued ;  that  there  had 
been  no  protest  or  notice  of  protest  by  a 
notary  public  and  no  excuse  alleged;  that 
said  defendants  had  no  notice  of  default  and 
had  not  waived  diligence.  They  also  alleged 
that  on  about  September  1,  1918,  they  were 
released  and  discharged  from  liability  on 
said  rental  contract  and  loan  agreement. 
In  that  the  landlords  and  lessee  mutually 
agreed  to  rescind  and  alter  said  contract — 
an  agreement  In  such  way  as  to  allow  the 
plaintiff  the  use  of  said  building  as  a  storage 
room  without  the  knowledge  or  consent  of 
the  sureties,   although   the  rental   contract 
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guaranteed  by  the  appellants  restricted  the 
use  of  said  building  to  that  of  a  garage  and 
paint  shop,  and  none  other,  thereby  releas- 
ing appellants  from  all  liability. 

The  case  was  submitted  to  the  Jury  on 
special  Issues,  which  with  the  findings  of  the 
jury  are  as  follows : 

"(1)  Was  Geo.  W.  Goss  notoriously  insolTent 
at  the  time  this  suit  was  originally  filed?  An- 
swer: Tea. 

"(2)  Is  Geo.  W.  Goss  notoriously  insolvent 
at  this  time?    Answer:  Yes.  ■^ 

"(3)  Does  Geo.  W.  Goss  reside  in  such  part 
of  the  state  of  Texas  that  he  cannot  be  reach- 
ed by  ordinary  process  of  law?    Answer:  Tes. 

"(4)  What  part  of  their  debt  could  plain- 
tiff have  collected  out  of  the  property  belong- 
ing to  Geo.  W.  Goss  by  the  exercise  of  ordi- 
nary diligence,  under  the  circumstances?  An- 
swer: $400. 

"(S)  Did  the  defendant  Geo.  W.  Goss  have 
property  in  his  possession  out  of  which  the 
plaintiff  could  have  collected  any  part  of  their 
debt  by  execution  or  sale?    Answer:  Yet. 

"(6)  Could  plaintiffs  have  collected  by  exe- 
cution or  order  of  sale  any  part  of  their  debt 
out  of  property  on  which  they  had  a  lien?  An- 
swers Yes. 

"(7)  Did  defendant  Geo.  W.  Goss  have  prop-, 
erty  in- his  possession  after  plaintiff's  cause  of 
action  accrued  out  of  which  they  could  have  col- 
lected their  rent  by  the  exercise  of  ordinary 
diligence?    Answer:  No. 

"(8)  Was  the  defendant  Geo.  W.  Goss  in- 
solvent on  May  8,  1919?    Answer:  Yes. 

"(9)  Did  the  plaintiff  protest  or  give  notice 
of  protest  of  nonpayment  of  any  part  of  the 
debt  sued  on?    Answer:  Yes. 

'"(10)  Is  defendant  Geo.  W.  Goss  now  insol- 
vent?   Answer:  Yes. 

"(11)  Did  the  plaintiff  and  defendant  Geo.  W. 
Goss  mutually  agree,  on  or  about  February  1, 
1919,  to  a  rescission  of  the  rental  contract 
sued  on,  for  the  purpose  of  allowing  plaintiff 
to  use  one-half  of  the  30-foot  frame  buUding 
described  in  lease  contract  sued  on,  without  the 
knowledge  or  consent  of  defendants  R.  H.  an^ 
W.  R.  Arnett?    Answer:  Yes. 

"(12)  Did  plaintiff  give  notice  to  or  make  de-i 
mand  upon  defendants  R.  H.  and  W.  R.  Arnett 
at  or  before  taking  possession  of  the  rented 
building  in  controversy  on  or  about  February 
1,  1919?    Answer:  No." 

Upon  calling  the  case  for  trial,  and  upon 
announcement,  the  plaintiff  dismissed  as  to 
Geo.  W.  Goss,  and  Judgment  was  entered  that 
he  go  hence  and  recover  his  costs,  and  upon 
the  findings  of  the  jury  the  court  entered 
Judgment  in  favor  of  the  appellees  against 
appellants  Arnett  Jointly  and  severally  for 
the  sum  of  $1,613.49,  with  interest  on  .$099.72 
of  that  amount  at  the  rate  of  10  per  cent 
per  annum  front  the  date  of  the  Judgment, 
and  on  $613.17  at  the  rate  of  6  per  cent,  per 
annum  from  the  date  ot  the  Judgment.  From 
this  Judgment  the  Arnetts  appeal. 

[1]  It  is  asserted  by  propositions  that  ap- 
pellants are  only  indorsers  on  the  obligation 
of  the  tenant  and  liable  only  in  the  event  of 
default;  that  appellees  were  not  entitled  to 
Judgment  for  tbe  reason  that  there  is  no 


pleading  and  proof  tfmt  the  liability  of  ap- 
pellants as  Indorsers  was  fixed  according  to 
statutes.  The  contract  guaranteed  was  not 
a  bill  of  escbange  or  promissory  note,  as- 
signable or  negotiable  by  law.  Article  579, 
R.  O.  S.,  does  not  require  notice  by  protest 
or  suit  on  Instruments  of  the  character  set 
out  in  the  pleadings  In  order  to  fix  the  liabil- 
ity of  a  surety  or  gruarantor.  The  Instrument 
was  nat  negotiable  and  £here  was  no  neces- 
sity for  protest  to  fix  the  guarantor's  liabil- 
ity. 

'  [2]  Under  articles  588  and  S84  nonnego- 
tiable  Instruments  may  be  assigned,  bat  in 
order  to  hold  the  assignor  as  snrety  for  the 
payment  of  the  obligation  assfghed  the  as- 
signee shall  use  due  diligence  to  collect  the 
same.  It  has  been  held  the  diligence  required 
under  these  statutes  is  the  same  as  required 
in  negotiable  Instruments  under  the  law  mer- 
chant. Kampmann  v.  Williams,  70  Tex. 
568,  8  S.  W.  310.  The  appellants  In  this 
case  were  not  assignors  of  the  lease,  bnt 
agreed  the  lessee  should  perform  his  con- 
tract, and  to  assume  the  obligation  In  the 
event  of  default.  The  guarantor  or  surety, 
as  dlstingruished  from  an  Indoraer,  is  not  en- 
titled to  demand  proteet  notice,  nor  to  re- 
quire that  suit  should  be  brought  against  the 
maker  to  the  first  term  of  the  court  after 
the  maturity  of  the  obligation.  Cair  ▼  Row- 
land, 14  Tex.  275;  Brooks  v.  Stevens,  178 
S.  W.  31;  HoUimon  v.  Karger,  30  Tex.  CIt. 
App.  558,  71  S.  W.  299;  Toole  v.  First 
National  Bank,  168  S.  W.  423. 

[3]  The  relation  of  the  parties,  as  estab- 
lished by  the  Instrument  sued  on,  is,  "we 
think,  controlled  by  article  6329,  R.  S^  read- 
ing: 

"Any  person  bound  as  surety  upon  any  con- 
tract for  the  payment  of  money  or  the  per- 
formance ot  any  act,  when  the  right  of  action 
has  accrued,  may  require,  by  notice  In  writing, 
the  creditor  or  obligee  forthwith  to  institute 
suit  upon  such  contract." 

There  is  no  pret^se  that  such  notice  was 
given  and  the  sureties,  therefore,  show  no 
discbarge  or  right  of  discharge  under  their 
obligation,  or  guaranty,  for  failure  to  sue  or 
give  notice.  Naylor  v.  Anderson,  178  S.  W. 
620. 

[4]  The  general  rule  is  the  creditor  owes 
no  daty  of  active  vigilance  to  the  surety  to 
enforce  the  collection  of  Indebtedness.  21 
EL  O.  L.  "Principal  and  Surety,"  S  162,  p. 
1124;  Hunter  v.  Clark,  28  Tex.  159:  Nunn  t. 
Smith*  194  S.  W.  406:  Bank  v.  Gilvin.  152 
S.  W.  at  page  656  (S-U):  Self  Motor  Co.  v. 
Bank,  226  S.  W.  428.  The  cases  cited  by 
appellants,  HcidenJieimer  v.  Blumenkron.  56 
Tex..  308,  and  Barringer  v.  Wilson,  97  Tex. 
583,  80  S.  W.  994,  hold  parol  testimony  is 
not  admissible  to  change  the  legal  effect  of  an 
Indorsement  on  a  note.  In  those  cases  the 
payee  Indorsed  the  notes,  and  following  his 
indorsement  Is  that  of  others.  It  is  not 
permissible  to  show  such  indorsers  were  i 
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8aretl«B,  sot  entitled  to  notice  under  tb«  law  t  tiine  and  on  the  same  considemtfon.   Ete  is  the 


merchant ;  the  court  holding  the  legal  effect 
of  the  indorsement  could  not  be  contradicted 
by  parol  testimony,  and  that  notice  must  be 
shown  under  the  statute  or  law  merchant 
This  is  made  certain  in  the  Heldenhelmer 
Case,  supra,  wbere  It  Is  said: 

"Reference  is  made  to  cases  in  this  court, 
where  one  not  the  payee  of  a  note,  putting  bis 
name  on  the  back  of  it  at  the  time  of  its  incep- 
tion, without  any  words  to  express  the  nature 
of  his  undertakintr,  has  been  held  liable  as  orig- 
inal pTomissor  or  surety,  or  as  indorser,  ac- 
cording to  the  evidecce  as  to  the  real  obligation 
intended  to  be  assumed  at  the  time  of  signing." 

And  again : 

"Here  the  indorsement  of  Hirscb  was  as 
regular,  and  the  contract  indicated  thereby  as 
definite,  as  if  the  note  had  been  payable  to  him 
and  then  indorsed  by  him." 

The  surety  or  guaranty  contract  Indorsed 
on  the  lease  contract  clearly  brings  It  within 
that  class  of  cases  not  requiring  the  suit  or 
notice  under  the  law  merchant  or  of  the 
statutes  to  fix  liability.  The  contracts  of 
surety  and  Indorser  have  points  of  distinction 
between  ttaeiu  that  are  important  to  observe. 
An  indorser  will  be  discharged  without  due 
denrand  and  notice  or  a  suit  in  time  under 
our  statute.  A  surety  continues  liable, 
though  the  creditor  sleeps.  1  Brandt  on 
Suretyship,  {  S. 

[S]  The  appellants  on  the  lease  contract 
stand  as  sureties,  or  are  conditionally  liable 
thereon,  and  if  their  principal  was  Insolvent 
when  the  suit  was  Instituted,  and  when  the 
judgment  was  rendered,  the  prlnc^l  could 
be  dismissed  from  the  suit  or  Judgment,  and 


original  promisor  and  debtor  from  the  begin- 
ning, and  is  held  ordinarily  to  Icnow  every  de- 
fault of  his  principal." 

"A  contract  of  suretyship  is  a  direct  liability 
to  the  creditor  for  the  act  to  be  performed  by 
the  debtor;  whereas  a  guaranty  is  a  liability 
only  for  the  ability  to  perform  this  act.  A 
.surety  assumes  to  perform  the  contract  for  the 
princifial  debtor  if  he  should  not;  a  guaran- 
tor «Bd«rtakeB  that  his  principal  can  per- 
form. The  undertaking  of  a  surety  is  imme- 
diate and  direct— that  the  acts  shall  be  done, 
and,  If  not  done,  then  he  is  responsible  at  once. 
But  from  the  nature  of  the  undertaking  of  a 
guarantor  nonability  (insolvency)  must  be 
shown.  A  guarantor  insures  the  solvency  of 
the  debtor.  A  surety  insures  the  debt  itself. 
A  surety  must  demand  proceedings,  with  no- 
tice he  will  not  oontiane  bound  unless  they 
are  instituted;  whereas  a  guarantor  may  rely 
upon  the  obligation  of  the  creditor  to  use  due 
diligence  to  secure  satisfaction  of  his  claim." 
Page  V.  White  Sewing  Machine  Co.,  12  Tex. 
Civ.  App.  327,  34  S.  W.  988,  quoting  Rcigart  v. 
VThite,  52  Pa.  438;  Kramph  v.  Hatz,  52  Pa. 
525. 

"Or  yet  another  and  more  contise  statement, 
a  surety  is  one  who  undertakes  to  pay  if  the 
debtors  do  not;  a  guarantor,  if  the  debtor  can- 
not. The  first  is  sponsor  absolutely  and  direct- 
ly for  the  principal's  acts;  the  latter  only  for 
the  principal's  ability  to  do  the  act.  The  one 
is  insurer  of  the  debt;  the  other  an  insurer  of 
the  solvency  of  the  debtor."  Saint  v.  Wheeler, 
etc.,  95  Ala.  362,  10  South.  539,  36  Am.  St. 
Rep.  210;  1  Brandt,  Suretyship  &  Guaranty, 
K  1-3. 

[8]  The  obligation  upon  which  appellants 
are  sued  recites  the  lease  and  money  ad- 
vanced were  made  at  the  request  of  appel- 


Judgment  against  the  sureties  or  guarantors  i  lants,  and  in  consideration  of  the  letting 


tal?en.    R.  C.  S.  arts.  1842,  1843,  6336,  6337. 

[I]  In  this  case  Goss  was  alleged  to  be 
Insolvent.  The  Jury  found  that  he  was 
notoriously  insolvent  when  the  suit  was  filed 
and  at  the  time  of  the  trial.  We  think  tills 
meets  the  conditions  which  authorize  the 
appellees  to  discontinue  the  suit  against  Goss. 
We  do  not  think  the  finding  of  the  Jury  that 
plaintiff  could  have  collected  $400  out  of 
Goss,  by  exercising  diligence,  and  that  Goss 
did  have  property  In  his  possession,  out  of 
whicb  part  of  the  debt  could  be  made  In  the 
exercise  of  diligence,  conflict  with  the  finding 
on  insolvency.  The  Jury  do  find  after  the 
debt  accrued  Goss  did  not  have  property 
out  of  whicb  it  could  have  been  collected  by 
ordinary  diligence. 

[7]  It  follows.  If  the  obligation  of  appel- 
lants. Indorsed  on  the  lease  contract,  is  one 
of  suretyship,  as  distinguished  from  one  of 
guaranty,  then  the  finding  of  the  Jury  on  the 
question  of  diUgoice  in  the  collection  of  the 
rents  or  the  money  advanced  will  not  affect 
the  rights  of  the  parties.  The  words  "sure- 
ty" and  "guarantor"  are  often  used  Indis- 
criminately as  synonymous   terms. 

"A  surety  is  usually  bound  with  his  principal 
by  the  same  instrument,  executed  at  the  same 


guaranteed  the  performance  of  all  the  cove- 
nants and  conditions  of  the  lease  and  con- 
tract by  the  lessee,  and  in  the  event  of 
default  assumed  the  obligation  of  the  lessee. 
It  was  made  at  the  same  time  the  lease 
contract  was  executed  and  indorsed  upon 
the  same  instrument  It  was  upon  the  some 
consideration  as  the  lease.  They  guaranteed 
the  lessee  would  perform  the  covenants  and 
conditions;  not  that  he  was  able,  but  be 
should  do  so.  If  he  defaulted,  they  a.ssumed 
bia  obligations.  This  clearly  brings  the 
undertaking  within  tbe  definition  of  surety- 
ship. It  is  not  a  technical  contract  of 
guaranty,  under  which  sureties  may  claim  a 
release,  because  they  are  not  notified  of  the 
default  of  the  principal.  1  Brandt  on  Surety- 
ship, S  110;  Shropshire  v.  Smith,  37  S.  W. 
174;  Slaughter  v.  Morton,  185  S.  W.  905: 
Tobin  Canning  Co.  v.  Fraser,  81  Tex.  407, 
17  S.  W.  25;  Tilt-Kenney  Shore  Co.  v. 
Haggarty,  43  Tex.  Civ.  App.  835,  114  S.  W. 
386;  Smith  y.  Cummer  Mfg.  Co.,  223  S.  W. 
338;  Toung  v.  Bank  of  Miami,  161  S.  W. 
439,  reversed  In  Bank  v.  Young  (Com.  App.) 
208  S.  W.  656,  but  evidently  not  on  the 
point  cited;  12  R.  O.  L.  "Guaranty,"  i  13, 
p.  1064. 
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Some  of  the  cases  above  dted  are  con- 
tracts, the  terms  of  which  are  no  stronger 
than  those  on  which  suits  were  maintained 
without  Joining  the  principal  debtor  thereon. 
As  we  view  this  case,  it  Is  Immaterial  wheth- 
er this  Is  such  a  contract  as  will  permit  a  suit 
on  the  guaranty  obligation  without  Joining 
the  principal,  as  this  was  a  surety  contract, 
and  the  principal  was  InsolTcnt  when  the 
suit  was  brought  and  when  he  was  dismissed. 
Judgment  could  be  rendered  against  the  sure- 
ties, whether  or  not  one  was  taken  against 
the  principal. 

[IJ  We  believe  the  fifth  assignment  and 
seyentb  proposition  should  be  sustained. 
Under  the  tenth  and  eleventh  findings  of 
fact  the  Jury  found  that  appellees,  the  land- 
lords, agreed  with  the  tenant,  Ooss,  on  Feb- 
ruary 1,  1919,  to  a  rescission  of  the  rental 
contract  sued  on,  for  the  purpose  of  allowing 
appellees  to  use  one-half  of  the  80-foot  build- 
ing, and  without  the  consent  or  knowledge  of 
aiq;)eUant8,  and  that  no  notice  was  given 
appellants  before  taking  possession  of  the 
building  on  that  date.  These  facts  were 
epedflcally  pleaded  by  api)eUants  as  releas- 
ing them  on  their  surety  contract. 

It  is  urged  by  appellees  that  the  lease 
contract  in  paragraph  7,  above  set  out, 
stipulated  that  upon  default  they  could  re- 
enter and  take  i)ossesslon  of  the  property 
without  impairing  their  remedies  for  rent 
or  breach  of  contract  The  provision  gave 
appellee  the  right  of  re-entry  upon  default. 
Appellants'  only  secured  appellee  against  do- 
fault  They  did  not  agree  to  assume  the 
obligation  of  a  new  contract,  made  upon  the 
rescission  of  the  one  they  guaranteed.  They 
did  not  guarantee  to  pay  upon  entry  by 
agreement  to  take  over  one-half  of  the  build- 
ing for  a  purpose  for  which  it  was  not 
originally  rented.  This  clearly  changed  the 
conditions  and  obligations  which  they  agreed 
to  assume  in  case  of  default  The  entry  by 
agreement  and  upon  rescission  was  not  an 
eatrj  upon  default 

"Whether  this  change  in  the  contract  result- 
ed in  injury  to  them  or  not,  it  resulted  in  mate- 
rially changing  the  terms  of  the  contract  on 
which  they  were  bound  as  sureties.  That  which 
remained  after  the  change  constituted  a  new 
contract.  Upon  this  new  contract  they  were 
not  obligated,  and  cannot  be  bound.  The  old 
contract  was  annulled  by  the  change;  to  the 
new  contract  they  had  not  assented,  and  by  it 
they  were  not  bound."  Ballard  v.  Norton,  107 
Tex.  671,  182  S.  W.  668(2);  Amarillo  Coal 
Co.  V.  Knight  150  S.  W.  318;  Smith  v.  Mont- 
gomery, 3  Tex.  199;  Friedman  v.  Davidson, 
189  S.  W.  1029;  Warren  v.  Lyons,  152  Mass. 
310,  25  N.  B.  721,  »  li.  B.  A.  853;    Stem  v. 


Sawyer,  78  Vt  5,  61  Atl.  86, 112  Am.  St  Rep. 
880,  16  Ann.  Cas.  366;  Hotel  MUton  v.  Pow- 
ell, 146  Mo.  App.  208,  128  S.  W.  903. 

[10]  Clause  8  was  mutually  dependoit  upon 
the  other  covenants  of  the  lease  contract 
The  failure  to  pay  any  installment  due  on 
the  loan  of  $800  as  it  matured  terminated 
the  lease,  and  "is  made  one  of  the  covenants 
of  the  lease."  The  appellants  guaranteed 
the  performance  of  "all  the  covenants  and 
conditions  of  said  lease  and  contract  by  the 
lessee."  By  the  provisions  of  the  guaranty 
contract  the  covenants  of  the  contract  of 
lease  were  entire,  and  mutually  dependent 
in  80  far  as  appellant's  suretyship  was  con- 
cerned. It  is,  we  think,  clear  appellants  are 
only  liable  for  the  payments  due  up  to  tbe 
resclsion  of  the  contract  or  change  by  agree- 
ment. It  Is  evident  the  trial  court  rendered 
Judgment  for  installments  after  the  change 
for  the  remainder  of  the  term,  less  the  $15 
per  month.  This,  under  the  verdict,  we 
think  was  error.  There  is  no  statement  of 
fticts  In  this  record  showing  whether  the 
tenant  paid  any  rent  or  not,  or  any  install- 
ment on  the  loan. 

We  win  therefore  reverse  and  remand  the 
cause  for  a  new  trial. 


QRIFFIN  V.  KELLER.     (No.  6642.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Dec.  14,  1921.) 

Appeal  and  error  «=9773(4)— Judgment  afflrm- 
ed  In  abamoe  of  briefs  and  apparent  error. 
Where  no  briefs  have  been  filed  and  there 
is  no  error  apparent  Judgment  appealed  from 
will  be  afflrmed. 

Appeal  from  Bexar  County  Court;  Uc- 
Collum  Burnett,  Judge. 

Suit  by  Mrs.  W.  W.  Keller  against  John 
B.  GrifiSn.  Judgment  for  plaintiff,  and  de- 
fendant api>eals.    Affirmed. 

FLT,  O.  J.  This  la  a  suit  instltnted  by 
appellee  against  appellant  to  recover  the  sum 
of  $931  alleged  to  have  been  Incurred  from 
the  conversion  of  certain  personal  property 
belonging  to  appellee  in  the  possession  of  ap- 
pellant Appellee  recovered  a  Judgment  in 
a  trial  by  Jury  from  appellant 

No  briefs  have  been  filed,  and,  there  being 
no  error  apparent  of  record,  the  Judgment 
is  affirmed. 
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BLEVINS  V.  HOUSTON  ELECTRIC  CO.  at  aL 
(No.  8078.) 

(OoQrt  of  GhrQ  Appeals  of  Texas.    Oalveston. 

Not.  22,  1021.    Behearing  Denied 

Dec:  16.  1S21.) 


BI^EVINS  r.  HOUSTON  ELBOTBIO  CO.  987 

<Ut  &W.) 

Andrews,  Streetman,  Logue  &  Mobley,  W. 
L.  Cook,  and  Palmer  Bradley,  all  of  Houston, 
for  plaintiff. 

Baker,  Botts,  Parkw  &  Garwood,  of  Hous- 
ton, for  defendant  Houston  Electric  Co.         ! 

B.  P.  &  Otis  K.  Hamblen,  of  Houston,  for 
defendant  Gydeson-Manford  Cadillac  Co. 


1.  Appeal  and  error  «=9l052(5).^Aila4«alM  of 
evidence  as  to  market  value  harmlese,  where 
plaintiff  does  not  complain  of  finding  a>  to 
value. 

In  action  for  injuries  to  automobile,  in  which 
plaintiiC  did  not  complain  of  jury's  finding  as 
to  market  value  of  automobile  after  the  colli- 
sion, the  admission  of  testimony  as  to  such  mar- 
ket value,  if  error,  was  harmless,  on  plaintiff'B 
appeak 

2.  Damages  «=3l  13— Measure  of  damages  for 
Injuries  to  automobile  sold  by  plaintiff  Is  dlf- 
ferenee  In  value  Immediately  before  and  Im* 

.  mediately  after  aaddent. 

Where  aatomobile,  injured  in  collision,  was 
sold  in  its  damaged  condition,  the  measure  of 
damages  in  action  for  the  injuries  was  the  dif* 
ferenee  l>etween  the  market  value  of  the  auto- 
mobile before  the  accident  and  its  market  value 
immediately  after,  in  its  damaged  condition, 
without  reference  to  repairs,  or  the  value  of 
the  automobile  in  its  repaired  condition. 

3.  Street  railroads  ^=>\  13(6)— Company's  rule 
held  Inadmissible. 

In  an  action  for  injuries  to  automobile, 
struck  by  street  car  at  street  intersection,  tes- 
timony as  to  street  car  company's  rule  requir- 
ing motorman,  in  case  of  a  collision  at  a 
crossing,  where  street  car  was  blocking  cross- 
ing, to  promptiy  move  car,  held  inadmissible; 
the  motorman's  negligence  depending  on  what 
he  did  or  failed  to  do  in  the  particular  lastance 
before  the  accident,  ^nd  not  on  his  customary 
manner  of  performing  his  duties,  nor  on  any 
general  rule  or  regulation  of  the  company  as 
to  what  employees  were  required  to  do  in  emer- 
gencies, nor  on  what  the  motorman  did  in  block- 
ing the  street  after  the  car  had  been  stopped. 

4.  Appeal  and  error  «=9l050(2)— Adnlssioa  of 
Immaterial  evidence  held  harmless. 

In  action  against  street  railroad  for  inju- 
ries to  automobile  struck  by  car  at  street  in- 
tersection, in  which  it  was  claimed  that  motor- 
man  was  negligent  in  attempting  to  cross  in- 
tersection at  excessive  rate  (f  speed  without 
proper  lookout,  admission  of  evidence  as  to 
company's  rule  requiring  motorman  to  prompt- 
ly move  car  blocking  traffic  at  crossing  after  a 
colUaion  Iteld  harmless,  being  immaterial. 

Appeal  from  District  Court,  Harris  Coun- 
ty; W.  B.  Mouteitb,  Judge. 

Suit  by  F.  A.  Blevlns  against  the  Houston 
Klectrie  Company  and  the  Gydeaon-Manford 
Cadillac  Company.  Judgment  for  flrst- 
named  defendant,  and  for  plaintiff  against 
the  last-named  defendant,  and  plaintiff  ap- 
peals, and  the  last-named  defendant  flies 
cross-assignments  of  error.  Affirmed  as  to 
flrst-named  defendant,  and  reversed  and  re- 
manded as  to  the  last-named  defendant      ' 


OBAYES,  J.  Blevins,  in  his  own  right, 
and  for  the  use  and  benefit  of  the  American 
Indemnity  Company,  sued  the  Houstm  Blec-' 
trie  Company  and  tihe  Gydeson-Manford  Cad- 
illac Company  for  damages  to  his  automobile 
resulting  from  a  collision  between  it  and  one 
of  tbe  Electric  Company's  street  cars  aC 
West  Main  Street  in  the  City  of  Houston.' 
He  laid  his  damages  at  $5,000,  the  cause  of 
action  for  wtai«di,  to  the  extent  of  $3,000, 
he  averred,  was  owned  by  the  Indemnity 
company.  The  basis  of  his  claim  against  both 
defendant  companies  was  their  alleged  negli- 
gence, which  be  dtarged  be  was  victimized  by 
in  this  way:  That  be  had  turned  his  auto- 
mobile over  to  Gydeson  Company  to  install 
shock  absorbers  on  it  and  their  employee, 
Harris,  in  driving  it  for  testing  purposes  at 
the  time  of  the  collision  with  that  appliance 
attached,  operated  it  in  a  careless  and  neg- 
ligent manner,  at  an  unlawful  rate  of  speed, 
and  without  adequate  precaution  against  the 
dangers  incident  to  crossing  a  street  car 
track ;  that  the  damage  was  also  proximate-' 
ly  caused  by  the  negligence  of  tbe  electric 
company's  employees,  in  that  tbey  allowed 
the  street  car  to  approach  the  intersection 
of  the  street  and  the  car  track  without  hav- 
ing it  under  such  control  that  it  could  be 
promptly  stopped  in  an  emergency,  In  not 
stopping  the  car  and  awaiting  the  conductor's 
two-bell  signal  before  attempting  to  cross 
the  street,  and  in  neither  giving  any  warning 
nor  keeping  a  proper  lookout  for  this  cross- 
ing, etc. 

As  embodying  the  fact  Issues  raised,  tbe 
cause  was  submitted  to  a  Jury  on  special 
issues,  the  material  portions  of  which,  and 
the  answers  returned  thereto,  were  as  fol- 
lows: 

'Vo.  1.  Was  the  coUieion  the  result  of  an 
accident?"    (The  court  defined  "accident") 

Answer:    "It  was  not." 

"No.  2.  Was  the  driver  of  the  aatomobile  In 
question  guilty  of  negligence  in  the  manner  of 
(Renting  same  on  the  occasion  in  question?" 

Answer:   "He  was." 

'^o.  3.  Was  such  negligence  on  the  part  of 
said  driver  of  the  automobile  the  proximate 
cause  of  the  collision  and  damage  to  the  auto- 
mobUe?" 

Answer:    "It  was." 

"No.  4.  Was  tbe  automobile  being  operated 
at  the  time  of  and  immediately  prior  to  said  col- 
lision at  a  rate  of  speed  greater  than  18  miles 
per  hour?" 

Answer:    "It  was." 

"No.  5.  Was  the  rate  of  speed  at  which  said 
automobile  was  being  operated  the  proximate 
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cause  of  the  conSsion  and  damage  to  said  au- 
tomobile?" 

Answer:    "It  was." 

"No.  6.  Was  the  motorman  of  the  street  car 
in  question  guilty  of  negligence  in  tbe  manner 
oJC  operating  same  on  the  occasion  in  ques- 
tion?" 

Answer:   "He  was  not" 

No.  7,  as  to  such  negligence  being  the  prox- 
imate cause,  was  immaterial  and  unanswered, 
in  view  of  the  finding  that  the  motorman  was 
not  guUt7  of  negligence. 

"No.  8.  What  was  the  reasonable  market  val- 
ue of  the  automobile  in  question,  in  Houston 
and  vicinity,  before   the  collision?" 

Answer:   "f3,350." 

"No.  d.  What  was  the  reasonable  market 
value  of  the  automobile  in  its  damaged  condi- 
tion, and  before  repairs,  in  the  city  of  Houston 
and  vicinity,  immediately  after  the  colliaon?" 

Answer:   "$2,500." 

"No.  10.  What  was  tbe  reasonable  market 
value  of  the  car  in  its  repaired  condition?" 

Answer:    "$3,350." 

Upon  these  findings,  Judgment  was  entered 
In  favor  of  plaintiff  against  tbe  Gydeson. 
Company  for  $800,  the  difference  between  the 
marl^et  value  of  the  automobile  Just  prior 
to  and  Just  after  tbe  collision,  but  that  he 
take  nothing  as  against  the  Electric  Com- 
pany.   From  that  decree  be  appeals. 

Through  a  number  of  assignments  of  error 
appellant  makes  three  general  contentions 
in  this  court:  First,  that,  since  his  auto- 
mobile was  sold  In  its  damaged  condition, 
and  the  proper  measure  of  damages  was  the 
difference  between  its  market  value  before 
and  after  the  collision,  without  reference  to 
repairs,  tbe  court  erred  in  admitting  testi- 
mony relative  to  tbe  cost  of  repairing  the 
car  In  question,  and  in  submitting  to  the 
Jury  special  issue  No.  10,  copied  above,  in- 
quiring as  to  what  was  its  reasonable  market 
value  in  its  repaired  condition ;  second,  that 
the  verdict  fixing  tbe  value  of  tbe  car  before 
tbe  collision  at  only  $3,350  was  contrary  to 
the  manifest  weight  and  preponderance  of 
tbe  evidence;  third,  that  tbe  admission,  over 
bis  objection  of  Its  irrelevancy  and  Imma- 
teriality, of  testimony  to  tbe  effect  that  it 
was  a  rule  or  regulation  in  tbe  business  of 
the  Houston  Electric  Company,  when  a  col- 
lision occurred  at  a  crossing,  for  the  motor- 
man  to  promptly  move  the  street  car  off 
the  crossing,  if  it  was  blocking  the  same; 
constituted  prejudicial  error.  > 

By  some  cross-assignments  tbe  appellee 
Gydeson  Company  also  complains  of  tbe  Judg-i 
ment,  insisting  that  there  was  neither  evi-' 
dence  authorizing  tbe  submission  of  special; 
issues  4  and  5,  inquiring  of  tbe  Jury  whether 
or  not  they  found  from  the  evidence  that 
tbe  driver  of  tbe  automobile  was  driving  in' 
«i:cess  of  18  miles  per  hour,  and  that  such' 
was  a  proximate  cause  of  the  collision,  noi* 
sustaining  the  findings  thereon  that  be  wae^ 
driving  in  excess  of  18  miles,  and  that  sucU 
speed  was  a  proximate  cause  of  tbe  collision; 


further,  that  the  Jury's  verdict  on  special 
Issues  Nos.  2  and  3,  to  tbe  effect  that  the? 
driver  was  not  operating  tbe  automobile  in 
a  careful,  prudent  maner,  but  was  negligent- 
ly operating  it,  lacked  support. 

Disposing  of  these  cross-asBlgnments  first,' 
after  a  careful  examination  of  the  statement 
of  facts,  we  are  unable  to  say  that  tbe  evi-' 
dpnce  was  insnfflcient,  although  it  was  un- 
doubtedly quite  weak,  to  raise  the  Issues  ad 
presented,'  and  overrule  the  contention.  Un-' 
der  this  conclusion  tbe  appellee  Gydesoa' 
Company  not  being  entitled  to  a  rendition  of 
the  Judgment  in  its  favor,  the  issues  raised 
on  appeal  by  Blevins  recur. 

[1]  It  will  be  noticed  that  be  does  not  at- 
tack the  Jury's  finding  as  to  the  market  value 
of  his  car  after  the  collision,  but  only  witb 
reference  to  its  value  prior  to  that  happen- 
ing. The  evidence  as  to  the  repair  coot, 
complained  of  through  his  first  eight  assign- 
ments, all  bore  solely  upon  the  market  value 
subsequent  to  tbe  collision — a  matter  about 
which.  In  these  objections,  he  raises  no  is- 
sue; obviously,  then,  the  error  In  admitting 
the  testimony,  If  such  It  was,  clearly  was 
an  Immaterial  and  harmless  one.  It  follows 
that  none  of  these  assignments,  as  presented, 
should  be  sustained. 

[2]  The  court,  however,  while  snbmlttbig 
the  measure  of  damages  as  contended  for  by 
appellant,  that  is,  the  difference  betweei^ 
the  market  value  of  the  car  before  the  dam- 
age and  that  immediately  afterwards,  went 
further,  and  added  Inquiry  Na  10,  asking 
for  a  flnding  as  to  its  reasonable  market 
value  in  its  rewired  condition.  We  agreei 
witb  appellant  that,  since  tbe  undisputed  evi- 
dence showed  the  car  was  sold  by  the  owner 
in  its  damaged  condition,  tbe  Inquiry  should 
have  been  limited  to  the  market  value  before 
the  accident  without  reference  to  tbe  repairs 
made  upon  It,  or  the  value  after  they  were 
added.  So  much  of  the  ninth  assignment  as 
raises  that  question  is  accordingly  sustained. 

Appellant's  second  general  complaint,  as 
presented  In  his  tenth  assignment,  that  the 
finding  of  only  $3,350  as  tbe  value  of  the 
car  before  the  collision,  was  contrary  to 
tbe  evidence,  is  also  sustained.  An  examina- 
tion of  the  statement  of  facts  discloses  no 
evidence  placing  the  value  that  low,  nor  any 
putting  It  below  a  minimum  of  $3,675,  while 
there  was  testimony  from  which  a  value 
several  hundred  dollars  higher  might  have 
been  given  It.  I 

[3, 4]  The  last  error  assigned,  that  proof  of 
tbe  Houston  Electric  Company's  rule  requir- 
ing tbe  motorman — in  case  of  a  collision  at 
a  crossing,  where  the  street  car  was  blocking 
the  crossing — to  promptly  move  bis  car,  con- 
stituted prejudicial  error,  must  be  overruled 
under  the  conclusion  that,  while  this  testi- 
mony was  clearly  irrelevant  and  immaterial, 
its  admission  was  harmless,  as  not  having 
reasonably  and  probably  tended  to  Induce 
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the  flndtng  tbat  the  motorman  was  not  neg- 
ligent In  tb«  manner  of  opemttng  the  ttreet 
car. 

We  qnlte  agree  with  appellant  that  the 
matter  of  the  motorman's  negligence  or  not 
In  operating  the  street  car  was  determinable 
by  what  he  did  or,  failed  to  do  in  this  particu- 
lar Instance,  not  by  proof  of  his  customary 
manner  of  performing  his  duties,  nor  by  the 
fact  that  his  company  may  have  established  a 
general  rule  or  regulation  requiring  its  em- 
ployees to  do  in  all  such  emergencies  what  he 
said  he  did  do  on  this  occasion.  The  rule 
complained  of  was  therefore  inadmissiblev 
U.,  O.  &  S.  F.  Ry.  Co.  V.  Rowland,  82  Tex.' 
106,  18  S.  W.  86;  G.,  a  &  S.  F.  By.  Oo.  vj 
Evanslch,  61  Tex.  3;  T.  &  P.  Ry.  Oo.  tj 
Frank,  40  Tex.  Civ.  App.  86,  88  S.  W.  383» 
Stewart  v.  G.,  H.  &  S.  A.  Ry,  Co.,  34  Tex. 
Civ.  App.  370,  78  S.  W.  979;  M.,  BL  &  T. 
Ry.  Co.  T.  Johnson,  92  Tex.  380,  48  S.  Wj 
S68. 

But,  b«4ng  thus  foreign  to  and,  as  appel- 
lant's bin  of  exception  asserts,  "not  having 
any  probative  fbrce  on  any  issue  In  this 
case,"  it  could  not  have  had  the  prejudicial 
effect  claimed,  unless,  perchance,  the  jury 
were  so  misled  by  its  injection  into  the  cause 
as  to  have  been  influenced  by  it  in  acquittlDg 
the  motorman  of  negligence.  We  conclude 
that  It  was  neither  reasonably  calculated) 
to,  nor  did  It  probably,  have  that  effect.  A 
reversal  because  of  it  should  not  therefore 
be  ordered.    Rnle  62a  (149  S.  W.  x). 

Under  the  facts  shown,  the  motorman's 
negligence  depended  upon  whether  or  not) 
he  dashed  into  tbat  crossing  at  a  high  ratei 
of  speed,  without  keeping  a  proper  lookoub 
and  taking  other  needed  precautions  against) 
the  dangers  Incident  to  It — not  upon  whatj 
he  did  toward  unblocking  the  street  after 
his  car  had  been  stopped.  Not  only  did  the 
undisputed  evidence  show  that  the  car  was 
stopped,  but  there  was  ample,  direct  testi- 
mony concerning  the  speed  and  maimer  of 
operation  as  it  approached  and  went  into  the 
crossing  to  sustain  the  finding  made.  It  can- 
not, therefore,  be  reasonably  assumed  that  a 
jnry  of  ordinary  iutelllgenee  must  have  dis> 
regarded  all  that,  and  based  their  verdict 


out,  as  between  the  appellant  and  tbe  ap- 
pellee Gydeson  Company,  it  should  be  re- 
versed, and  the  cause  remanded  for  another 
trial.    That  order  has  been  entered.  I 

Affirmed  as  to  Houston  Electric  Company.i 
Reversed  and  remanded  as  to  the  Gydeson- 
ttenford  Cadillac  Company. 


CLARINDA  TRUST  A.  SAVINGS  BANK  v. 
LANORETH  at  al.     (No.  6644.) 


(Oonrt  of  Civil  Appeals  of  Texas, 
tonio.     Dec.  14,   1921.) 


San  An- 


Bills  and  notes  ®=>356— Payee's  Indorsee,  a 
bank,  whioh  oould  oollsot  notes  from  payse, 
held  not  permitted  to  recover  against  makers. 

Where  bank  doing  business  in  another  state 
took  notes  in  the  due  course  of  deposit  from 
payee  in  such  other  state,  who  had  sought  to 
defraud,  and  had  violated  its  contract  with 
makers  in  Texas,  and  where  the  bank  was 
not  a  purchaser  in  good  faith,  and  could  have 
collected  notes  from  payee  as  its  depositor,  in 
such  other  state,  without  the  assistance  of  a 
court,  it  will  not  be  permitted  to  recover  there- 
on against  makers  in  Texas  merely  to  protect 
snch  payee.  . 

Appeal  from  Cameron  County  Court;  V. 
W.  Taylor,  Special  Judge. 

Suit  by  the  Clarinda  Trust  &  Savhigs  Bank 
against  Earl  Landreth  and  others.     Judg-_ 
ment  for  defendants,  and  plaintiff  appeals.' 
Affirmed. 

Graham,  Jones,  Williams  ft  Bansome,  of 
UrownsvlUe,  for  appellant. 

Canales  &  Davenport,  and  Tates  ft  West, 
all  of  Brownsville,  for  appellees. 

FLT,  C.  J.  (tliis  Is  a  suit  Instituted  by 
appellant  against  EJarl  Landreth,  O.  G. 
Kchlecht,  and  the  Lisle  Manufacturing  Com- 
pany, alleging  tbat  appellant  is  a  trust  and 
banking  corporation,  duly  incorporated  un- 


upon  a  matter  which  admittedly  had  no  di-  der  the  laws  of  Iowa,  and  doing  business  at 


rect  bearing  upon  the  particular  issue  be- 
fore them. 

The  effect  of  these  conclusions  vpan  the 
disposition  of  the  appeal  alone  remains  for 
determination.  There  is  no  attack  by  ^ther 
onCKMilng  litigant  upon  the  snfflclency  of  the 
evidence  to  support  the  Jury's  finding  that 
the  electric  company  was  not  guilty  of  neg-" 
ligence;  accordingly  the  controversy  as  to  it 
must  be  held  to  have  been  closed,  since  that) 
ncqnlttal  has  not  been  found  to  bave  prob- 
ably been  improperly  Induced.  It  follows 
tbat  the- trial  court's  judgmoit  in  favor  of 
tbe  appellee  electric  company  should  be  af- 
firmed, while  for  the  errors  above  pointed! 


Clarinda,  in  Page  ooanty,  Iowa;  that  on  or 
about  December  28,  1916,  Barl  Landreth  and 
O.  G.  Schlecht  executed  to  the  Lisle  Manu- 
facturing Company  their  certain  20  negoti- 
able promissory  notes  for  $20  each,  bearing 
interest  at  8  per  cent  per  annum,  payable  in 
3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17, 
18,  19,  20,  21,  and  22  months  after  their  date, 
December  28,  1910;  that  said  notes  were 
secured  by  a  chattel  mortgage  of  even  date 
on  certain  machinery  of  the  market  value  of 
$800;  that  appellant  became  the  Innocent 
purchaser,  for  value,  before  maturity  of  said 
notes.  The  court  denied  relief  to  appellant. 
The  facts  show  that  appellant  was  not  a 
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purchaser  In  good  faltb  of  the  20  promissory 
notes,  and  appellant  knew  the  language  of 
the  mortgagei  and  that  2  of  the  22  notes 
were  due  and  unpaid,  and  that  It  took  the 
notes  In  due  course  of  deporit  Appelant 
proved  that  It  was  perfectly  satisfied  with 
the  Indorsement  of  the  notes  by  the  Lisle 
Manufacturing  Company  and  could  get  Its 
money  at  any  time,  and  no  good  reason  can 
be  Assigned  for  appellant  not  collecting  Its 
debt  at  home  from  the  indorser  rather  than 
the  maker  of  the  notes  In  a  distant  state, 
except  that  it  desired,  through  Its  position 
as  Innocent  purchaser,  to  protect  the  In- 
dorser, who  had  breached  Its  contract  In 
Texas.  All  the  circumstances  tend  to  es- 
tablish that  theory  of  the  case,  and  the  ques- 
tion arises  whether  the  courts  of  the  state 
will  permit  the  scheme  to  be  accomplished. 
Appellant  was  under  no  obligation  to  leave 
the  state  of  Iowa  for  a  county  in  Texas 
bordering  on  the  Rio  Grande,  and  institute  a 
suit  against  the  maker  of  the  notes,  when 
it  proved  that  the  indorser  of  the  notes  was 
a  i>etron  and  depositor  from  whom  the  debt 
could  be  collected  at  any  time  without  seek- 
ing the  assistance  of  a  court  It  has  the 
appearance  of  lending  Its  so-called  good  faith 
and  innocence  to  the  protection  of  one  of  its 
depositors  who  ought  not  to  be  protected: 
The  innocence  of  appellant  is  apparent  rather 
than  real.  The  law  of  Texas  Is  willing  and 
anxious  to  protect  the  Innocent  holder  of 
commercial  paper,  but  It  wlU  not  permit 
that  holder  to  use  his  vantage  ground  for  the 
purpose  ot  going  beyond  its  own  protection 
and  willfully  inflicting  a  wrong  on  a  dtlzen, 
in  order  to  protect  a  fraudulent  indorser, 
who  in  Justice  and  good  conscience  ought  to 
lose  the  debt  Van  Winkle  Oln  Go.  t.  Citi- 
zens' Bank,  89  Tex.  147,  33  S.  W.  882.  Aa 
said  In  that  case: 

"Whether  the  doctrine  upon  wliidi  the  courts 
allow  the  innocent  holder  of  commercial  paper 
to  recover  against  the  negligiant  but  innocent 
acceptor  maker  is  based  upon  broad  principles 
of  public  policy  intended  to  foster  commerce, 
or  upon  the  principles  of  an  eqaitable  estoppel, 
or  both,  it  is  dear  that  it  extends  no  further 
than  is  necessary  to  the  complete  protection 
of  the  innocent  holder,  and  cannot  be  extend- 
ed ao  as  to  allow  such  holder  to  pervert  the 
eqaitable  principles  npon  which  it  is  based 
for  the  purpose  of  aiding  one  party  to  a  com- 
mercial instrument  in  obtaining  on  undue  ad- 
vantage over  another." 

It  Is  a  legitimate  and  proper  coodusion, 
dedudble  from  the  facts,  that  this  suit  is 
not  one  for  the  protection  of  an  innocent 
holder,  but  for  the  purpose  of  shielding  a 
manufacturing  company,  which  has  breached 
its  contract  with  Lendreth,  and  seeks  to  de- 
fraud him  out  of  over  $400. 

There  is  no  merit  in  the  assignments  of 
error,  and  the  Judgment  is  affirmed. 


WICHITA  COUNTY  LUMBER  CO.v.MAER. 

(No.  9855.) 

(Court  of  Civil  Appeals  of  Texas.     Fort 
Worth.    Nov.  26,  1921.) 

1.  Jadgmant  i&=>407 (6)— Default  Jsdgment  not 
set  aside,  en  petition  for  Injunction,  for  lack 
of  proper  servloe.  If  entry  could  have  been 
discovered  in  time  for  motion  for  new  trial. 

A  default  Judgment  cannot  be  set  aside, 
on  petition  for  injunction,  for  Ia(A  of  proper 
service,  if  a  person  of  ordinary  prudence 
would  have  discovered  the  Judgment's  entry  in 
time  to  have  filed  a  motion  for  a  new  trial  at 
the  same  term  of  court. 

2.  Exeoution  €=>  172(4)— Petition  for  injnne- 
tloB  restraining  levy  must  negative  existence 
of  any  fact  uuder  whieh  petitioner  would  not 
be  entitled  to  relief. 

On  petition  to  enjoin  sheriff  from  levying 
writ  of  execution  on  a  default  judgment,  the 
averment  of  all  the  material  and  essMitial  de- 
ments constituting,  the  right  to  the  injunction 
must  l>e  sufficiently  certain  to  negative  every 
inference  of  the  existence  of  facts  under  which 
the  petitioner  will  not  be  entitled  to  relief, 
particularly  where  a  temporary  injunction  is 
sought  upon  an  ex  parte  hearing  without  notice 
to  the  adverse  par^. 

3.  ExeeutlOB  «=>I72(4)— Petition  to  eiiioln 
levy  on  default  Judgment  held  iusufflolsnt. 

Petition  to  enjoin  levy  of  execution  on  de- 
fault Judgment,  on  the  ground  that  sheriff's 
return  on  citation  showed  service  on  impos- 
sible date,  held  insufficient  for  failure  to  allege 
that  petitioner  was  not  in  fact  duly  served 
with  citation,  nor  that  he  could  not  have,  with 
the  exercise  of  ordinary  prudence  and  dili- 
genee,  discovered  the  defect  in  the  return 
of  the  sheriff  in  time  to  have  presented  such 
defect  in  a  motion  for  a  new  trials  at  the  term 
ci  court  in  which  the  Judgment  was  entered. 

4.  Partnership  9=>205— Failure  to  Mfve  one 
partner  in  action  against  firm  and  partaers 
did  net  Invalidate  servloe  e«  and  Judgment 
against  ptber  partners. 

Under  Vernon's  Sayles'  Ann.  Civ.  8t  1914, 
arts.  1862,  1868,  2006,  the  failnre  to  serve 
one  of  the  partners  in  an  action  against  all 
of  the  partners  and  copartnership  did  not  in- 
validate service  upon  the  other  partners,  nor 
invalidate  the  Judgment  rendered  as  to  parties 
served. 

5.  Parties  ^EaSO—Prinoipal  obligor  may  be 
sued  aloae  or  Jointly  with  any  other  party 

liable. 
Under  Vernon's  Sayles*  Ann.  Civ.  St.  1914, 
arts.  1852,  1863,  2006,  any  principal  obligor 
in  any  contract  may  be  sued  alone  or  jointly 
with  any  party  who  may  be  liable  thereon. 

6.  Partnership '  «=»200— All  members  necessary 
parties,  though  service  on  one  or  more  sup- 
ports Judgment  against  Arm  and  one  served. 

In  suits  against  partnership,  all  the  mem- 
bers are  necessary  parties,  though  service  of 
citation  on  one  or  more  is  sufficient  to  support 
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jud(ment  asalnst  the 
served. 

7.  ExMutloD  «S9 1 72(4)— Burden  of  proof  of 
dofondairt  sookliia  to  onjola  levy  of  exeea- 
tlea  on  defult  /iidgment  statod. 

Defendant  against  whom  default  Judgment 
had  been  rendered  to  secure  injunction  against 
levy  of  ezecntion,  on  the  ground  of  insufficien- 
cy of  sheriff's  return  on  the  citation,  bad  the 
burden  of  showing,  not  only  that  defect  exist- 
ed as  to  service  on  the  return  of  officer  on 
the  dtatioB,  but  also  that  he  had  a  meritorious 
defense  and  had  a  sufficient  excuse  for  not 
having  filed  motion  for  new  trial  before  the 
term  of  court  adjoomed. 

8.  Partnership  <S=»204— Citation  held  to  show 
suit  to  bo  against  Individual  members  as  well 
as  against  firm. 

Citation  describing  the  suit  as  one  against 
named  persons,  and  directing  the  sherifF  to  de- 
liver to  such  persons,  composing  a  partnership 
named,  by  serving  either  of  said  partners  each 
in  person  a  true  copy  of  this  citation,  held 
to  show  that  the  suit  was  against  the  individual 
membera  of  partnership  as  well  as  against 
the  firm. 

9.  Partnership  «s>2l9(2)--Jttdgment  held  one 
against  Individual  membert  of  Arm  as  well 
as  the  partnership. 

In  action  against  partnership  and  individual 
members  thereof,  a  Judgment  against  individual 
members  "jointly  and  severally"  held  a  judg- 
ment against  the  individual  members  of  firm 
as  well  as  the  partnership. 

10.  Joint-stock  companies  $=3l»-Jolnt-stocic 
association  may  sue  as  an  entity. 

A  Joint-stock  association  may  bring  an  ac- 
tion as  an  entity,  under  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  6148. 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  B.  W.  Napier,  Judge. 

Action  by  the  Wichita  County  Lumber 
Company  against  W.  N.  Maer  and  others.  A 
default  judgment  was  rendered  for  the  plain- 
tiff, and  defendant  Maer  obtained  a  judg- 
ment enjoining  the  Sheriff  and  the  Lumber 
Company  from  levying  writ  of  execution 
thereon,  from  which  the  Limiber  Company 
appeals.    Reversed,  with  directions. 

Boimw  &  B(mnw  and  W.  H.  Sanford, 
all  of  Wichita  Falls,  for  appellant 

BuUlngtOB,  Boone,  Humphrey  &  HoffmaA, 
of  WicUtB  FaUs,  for  appellee. 

BUCK,  3.  On  the  11th  day  of  April,  1921, 
the  appellant,  Wichita  Coimty  Lumber  Com- 
pany, recovered  a  money  Judgment  by  de- 
fault, against  W.  M.  Maer,  appellee,  and  A. 
E.  Boger  and  Floyd  R  Ard,  individually 
and  as  partners.  Subsequently  appellant 
caused  to  be  Issued  out  of  the  trial  court  a 
writ  of  execution  on  said  judgment,  and 
placed  It  In  the  hands  of  Fred  K.  Smith, 
sheriff  of  Wichita  county.  Appellee  there- 
upon secured  an  injunction,  restraining  the 
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firm  and  the  defendant  sheriff  and  the  lumber  company  from  levying 
said  writ  of  execution.  From  this  order  and 
Judgment  the  Wichita  County  Lumber  Com- 
pany has  appealed. 

[1-3]  We  will  take  up  and  discuss  the  sev- 
eral grounds  alleged  in  appellee's  applica- 
tion for  the  injunction.  The  first  Is  that  the 
sheriff's  return  on  the  cdtatlon  shows  service 
on  him  on  an  impossible  date.  The  officer's 
return  shows  that  the  citation  came  to  hand 
"on  the  15th  of  January,  1921,  at  4:80  o'clock 
p.  m.  and  executed  on  the  20th  day  of  Jan- 
uary, 192 — ."  Appellee  did  not  even  allege 
that  be  was  in  fact  not  duly  served  with 
citation,  nor  that  be  could  not  have  with 
the  exercise  of  ordinary  prudence  and  dili- 
gency,  discovered  the  defect  in  the  return 
of  the  sheriff  in  time  to  have  presented  such 
defect  In  a  motion  for  a  new  trial  at  the 
term  of  court  In  which  the  Judgment  was 
entered.  A  default  judgment  cannot  be  set 
aside  for  lack  of  proper  service,  If  a  person 
of  ordlnory  prudence  would  have  discovered 
the  judgment's  entry  in  time  to  have  filed 
a  motion  for  a  new  trial  at  the  same  term 
of  court  Klmmell  v.  Edwards,  193  S.  W. 
363;  Johnson  v.  Templeton,  60  Tex.  238; 
Hamblln  v.  Knight,  81  Tex.  351,  16  S.  W. 
1082,  26  Am.  St  Rep.  818;  Owens  v.  Cage 
&  Crow,  101  Tex.  286,  106  S.  W.  880.  The 
averment  of  all  the  material  and  essential 
elements  constituting  the  right  to  the  Injunc- 
tion must  be  sufficiently  certain  to  negative 
every  Inference  of  the  existence  of  facts  un- 
der which  the  petitioner  will  not  be  raititled 
to  relief.  Graham  v.  Knight,  222  S.  W.  326; 
Emde  v.  Johnson,  214  S.  W.  575 ;  Bdmonson 
T.  Cummlngs,  208  S.  W.  428.  Tills  principle 
is  applicable  with  even  stronger  force  \;here 
a  temporary  injunction  Is  sought  upon  an  ex 
parte  hearing  and  without  notice  to  the  ad- 
verse party.  Gill  v.  McFaddln,  210  8.  W. 
722;  Miller  v.  City  of  BaUlnger,  204  S.  W. 
1173.  Hence  we  conclude  that  the  allegation 
of  a  defect  in  the  return  of  the  sheriff  did 
not  justify  the  peremptory  injunction  issued. 
[4-6]  The  second  ground  is  that  the  return 
Of  the  officer  shows  that  A.  E.  Boger  was  not 
served  with  Ihe  original  citation  issued; 
that  subsequently  the  clerk  issued  a  citation 
to  Dallas  county,  and  the  sheriff's  return  on 
that  shows  that  "A.  E.  Boger  was  served  by 
delivering  to  T.  B.  Boger,  secretary  of  the 
Boger  Oil  Corporation,  the  within-named  In 
person,  a  true  certified  copy  of  plaintiff's 
original  petition,"  etc. ;  that  this  return  does 
not  show  that  A.  E.  Boger  was  served  with 
process  in  this  case.  Even  though  It  be  ad- 
mitted that  Boger  was  not  served  at  all, 
such  admission  would  not  invalidate  the  serv- 
ice upon  the  other  two  partners,  nor  Inval- 
idate the  Judgment  rendered  as  to  the  par- 
ties served.  Any  principal  obligor  In  any 
contract  may  be  sued  alcme  or  jointly  with 
any  other  party  who  may  be  liable  thereon. 
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Articles  1852, 188S.  and  2006,  V.  S.  Tes.  Oiv. 
Stats. ;  Glasscock  t.  Hamilton,  62  Tex.  143 ; 
Webb  V.  Gregory,  49  Tex.  Civ.  App.  282,  106 
S.  W.  479 ;  Miller  v.  Sullivan,  89  Tea:,  480, 
35  S.  W.  362;  Frank  v.  Tatum,  87  Tex. 
204,  26  S.  W.  409 ;  Glasscock  v.  Price,  92  Tex. 
271,  47  S.  W.  965.  In  suits  againts  partner- 
ships, all  the  members  are  necessary  parties, 
although  service  of  citation  upon  one  or  more 
is  Hufilcient  to  support  judgment  against  the 
firm  and  the  d^endant  served.  Frank  t. 
Tatum,  supra. 
Artide  1863  reads: 

"In  suits  against  partners,  the  citation  may 
be  served  upon  one  of  the  firm;  and  snch 
service  shall  be  sufficient  to  authorize  a  judg- 
ment against  the  firm  and  against  the  partner 
actnally  served." 

[7]  The  burden  rested  upon  appellee  not 
only  show  that  the  defects  existed  as  to  serv- 
ice on  the  return  of  the  officer  on  the  cita- 
tion, but  that  he  bad  a  meritorious  defense 
and  had  a  sufficient  excuse  for  not  having 
filed  a  motion  for  a  new  trial  before  the  term 
of  court  adjourned.  Ry.  Co.  v.  Hoffman,  193 
S.  W.  1140,  1142,  and  authorities  there  cited. 
Hence  we  conclude  that  the  allegations  un- 
der consideration  were  not  sufficient  to  Jus- 
tify the  granting  of  the  injunction. 

The  third  ground  alleged  is  that  the  judg- 
ment is  void  and  unenforceable,  for  the  rea- 
son that  the  suit  is  against  a  copartnership, 
and  the  judgment  nowhere  disposes  of  the 
individual  members  composing  the  same,  and 
the  suit  is  not  brought  against  the  individual 
members  but  against  the  copartnership.  The 
transcript  does  not  contain  the  petition  of 
plaintiff  in  the  original  suit,  but  does  contain 
the  citation.   This  reads,  in  part,  as  follows : 

"The  nature  of  plaintiffs'  demand  la  as  fol- 
lows, to  wit:  Suit  by  Wichita  County  liumber 
Company,  a  joint-stock  association,  against  A. 
E.  Boger,  Floyd  E.  Ard,  and  W.  Newton  Maer." 

And  further  directs  the  sherUf  as  follows : 

'  "Yon  wiU  deliver  to  said  defendants  A.  E. 
Boger,  Floyd  E.  Ard,  and  W.  Newton  Maer, 
composing  the  partnership  of  Boger,  Ard  & 
Maer,  and  the  partnership  of  Boger,  Ard  & 
Maer,  by  serving  either  of  said  partners,  each 
in  person,  a  tme  copy  of  this  citation." 

[t,  9]  We  think  the  redtation  in  the  dta- 
tlcm  above  referred  to  supports  the  conclu- 


sion that  tbe  suit  w&s  against  tb.e  Individ- 
ual members  of  the  partnership  as  well  as 
against  the  partnership.  The  Judgiaent  ts 
against  A.  E.  Boger,  Floyd  B.  Ard,  and  W. 
Newton  Maer,  Jointly  and  severally.  We 
think  this  judgment  is  sufficient  as  a  judg- 
m^it  against  the  individual  members  of  the 
firm  as  well  as  the  partn»8hlp.  In  Williams 
Land  Co.  v.  Crull,  60  Tex.  Civ.  App.  345, 
125  S.  W.  339,  this  court  said  that  a  judg- 
ment against  the  "Williams  Land  Company, 
a  copartnership  composed  of  W.  A.  Williams 
and  Clark  Marshall,"  was  against  the  indi- 
vidual copartners  as  well  as  against  tbe 
firm,  dtlng  some  of  the  cases  cited  iu  the 
present  opinion.  See  Crews  ft  Williams  v. 
Gullett  Gin  Co.,  189  S.  W.  793. 

[10]  The  last  ground,  except  tbe  plea  that 
the  applicant  has  a  valid  defense  against 
plaintiff's  suit,  is  that — 

"Said  judgment  is  further  void  and  unenforce- 
able and  should  be  set  aside  for  the  reason 
that  plaintiff  alleges  that  it  is  a  joint-stock  as- 
sociation whose  trnstees  are  E.  F.  Stmbe,  R. 
C.  Tevis,  and  0.  G.  Tevjs,  and  nowhere  alleges 
the  residence  of  aald  trustees,  plaintiffs  in  said 
oanse." 

The  citation  shows  that  the  Wichita  Coun- 
ty Lumber  Company,  a  Joint-stock  associa- 
tion, was  the  plalntlflT,  and  not  the  Indlyid- 
nal  trustees  thereof.  Article  6149,  V.  S.  Civ. 
Stats.,  provides: 

"Hereafter  any  unincorporated  joint-stock 
company  or  association,  whether  foreign  or 
domestic,  doing  business  in  this  state,  may  sne 
or  be  sued  in  any  court  of  this  state  having 
jurisdiction  of  the  subject-matter  in  its  com- 
pany or  distinguishing  name;  and  it  shall  not 
be  necessary  to  make  the  individual  stock- 
holders or  members  thereof  parties  to  the 
suit." 

See  Orow  v.  Cattlemen's  Trust  Co.,  198  S. 
W.  1047,  writ  refused;  Lloyds'  Exchange 
V.  Southern  Trading  Co.,  205  S.  W.  352; 
Brotherhood  of  R.  R.  Trainmen  v.  Cook,  221 
S.  W.  1(M9.  All  of  these  cases  sustain  the 
right  of  an  unincorporated  association  to 
bring  suit  as  an  entity. 

We  conclude  that  the  temporary  Injunc- 
tion granted  was  improperly  issued,  and  the 
Judgment  granting  the  injtmirtlon  Is  revers- 
ed, and  this  judgment  is  ordered  certified  to 
the  trial  court  for  observance. 
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(Coort  of  Appeals  of  Kentucky.    Dec.  13, 
1921.) 

1.  Corporationt  $=> 1 95 (S)— Allegation  that  dU 
rwrtors-  by  proper  eatry  on  records  declared 
a  divldond  equivalent  to  alleging  dividend 
daly  declared. 

In  an  action  by  a  former  stockholder 
against  a  corporation  to  recover  dividends 
declared  while  he  owned  stock,  a  petition  al- 
leging that  the  directors  by  a  proper  entry 
on  the  corporation's  record  declared  a  divi- 
dend held  an  allegation  that  the  dividend  had 
been  duly  declared,  and  was  clearly  sufficient, 
and  it  was  Dot  necessary  to  allege  that  at 
such  time  the  company  had  on  hand  sufficient 
profits  or  surplus  to  meet  the  dividend;  the 
presumption  being  that  the  directors  acted 
lionestly  and  in  good  faith. 

2.  Pleading  <S=>403(2),  433(6)— In  former 
stockholder's  suit  for  dividend,  petition's  fail- 
ure to  allege  demand  held  cured  by  answer 
aad  verdict. 

In  ^n  action  by  a  former  stockholder 
against  a  corporation  to  recover  dividends  de- 
clared while  he  was  a  stockholder,  failure  of 
the  petition  to  allege  a  demand  before  suit  was 
cured,  not  only  by  the  answer  alleging  that  no 
demand  was  made,  but  by  verdict  for  plaintiff 
pursuant  to  the  instnietion  submitting  the  is- 
sue of  demand. 

3.  Corporations  <&=>I55(5)—Wh9re,  there  was 
no  Issue  as  to  profits  to  pay  dividends  de- 
clared, refusal  to  hear  evidence  thereon  or 
submit  such  issue  not  error. 

In  an  action  -by  a  former  stockholder 
against  a  corporation  to  recover  dividends  de- 
clared, where  there  was  no  issue  as  to  whether 
company  had  on  hand  sufficient  profits  or  sur- 
plus to  pay  the  dividends,  the  court  did  not 
err  in  refusing  to  bear  evidence  on  or  to 
submit  such  question. 

4.  Corporations  <3=> 1 55 (4)— Dividend  belongs 
to  party  owning  stock  at  time  It  Is  declared. 

Whoever  owns  stock  in  a  corporation  at  the 
time  the  dividend  is  declared  is  entitled  to  the 
dividend,  and,  in  the  absence  of  a  contrary 
agreement,  a  subsequent  sale  of  the  stock  will 
not  carry  the  dividend  with  it,  although  the 
dividend  is  not  payable  until  after  the  sale  or 
transfer. 

6.  Corporations  <S=9 1 55  (4)— Contract  that 
•took  should  be  sold  "in  full  and  not  In  part" 
construed  not  to  mean  that  previously  de- 
clared dividends  would  belong  to  purchaser. 

A  provision  of  a  contract  for  sale  of  stock 
"that  said  stock  shall  be  sold  in  full  and  not 
.  in  part"  held  to  mean  that  the  purchaser  should 
take  all  of  the  stock,  and  not  a  portioQ  of  it, 
and  not  to  refer  in  any  way  to  the  dividends 
already  dedared  and  not  capable  of  the  con- 
struction that  dividends  declared  before  its 
purchase,  but  not  paid  until  after,  should  go  to 
the  purchaser. 

Appeal    from    Circuit    Court,    Lawrence 
County. 


LOBACO  CO.  V.  CHAFFIN 

(2S6  S.W.) 

Suit  by  B.  X  Chaffln  against  the  Lobaco 
Company.  Verdict  and  Judgment  for  the 
plaintiff,  and  the  defendant  appeals.  Af- 
firmed. 

M.  S.  Burns,  of  Louisa,  and  Waugh  & 
Howerton,  of  Ashland,  for  appellant. 

Fred  M.  Vinson  and  Clyde  L.  Miller,  both 
of  Louisa,  for  appellee. 

CLAX,  J.  B.  J.  Chaffln,  a  former  stock- 
holder In  the  Lobaco  Company,  brought 
suit  against  the  company  to  recover  certain 
dividends  which  were  declared  while  he  was 
the  o^er  ot  the  stock.  From  a  verdict 
and  Judgment  in  his  fayor,  the  company  ap- 
peals. 

On  January  6,  1919,  Chaffln  was  the  own- 
er of  a  number  of  shares  of  stock  in  the 
Lobaco  Company,  of  the  par  value  of  $7,325 
On  that  day  the  board  of  directors  declared 
a  10  per  cent  dividend,  payable  March  1, 
1919.  At  a  meeting  of  the  board  of  direc- 
tors held  on  March  29,  1919,  payment  of 
the  dividend  was  deferred  until  June.  On 
April  19,  1919,  Chaffln  gave  to  B.  E.  Adams 
an  option  to  purchase  all  his  stock  at  cer- 
tain prices.  The  option  contained  the  fol- 
lowing provision: 

"It  is  further  agreed  that  said  stock  shall 
be  sold  in  full  and  not  in  pal-t  and  the- consid- 
eration for  this  option  $1.00  to  me  in  hand 
paid." 

On  April  20th,  Adams  exercised  the  option 
and  purchased  the  stock.  Afterwards  the 
stock  was  sold  to  other  parties,  and  the  divi- 
dends theretofore  declared  were  paid  to 
them. 

[1,2]  It  is  first  Insisted  that  the  demurrer 
should  have  been  sustained  to  the  petition. 
The  grounds  of  the  demurrer  are  that  the 
declaration  of  the  dividend  was  not  prop- 
erly pleaded,  and  the  petition  failed  to  al- 
lege demand  before  suit  The  petition  al- 
leges that — 

"The  board  of  directors  of  said  corporation, 
by  proper  entries  upon  the  records  of  the 
corporations,  declared  a  dividend." 

This  was  equivalent  to  an  allegation  that 
the  dividend  had  been  duly  declared,  and  was 
clearly  sufficient  Of  course  it  was  not  nec- 
essary for  plaintiff  to  make  the  further  alle- 
gation that  at  the  time  the  dividend  was 
declared  the  company  had  on  hand  sufficient 
profits  or  surplus  to  meet  the  dividend.  The 
presumption  Is  that  the  directors,  in  declar- 
ing the  dividend,  acted  honestly  and  In  good 
faith,  and  any  misconduct  on  their  part,  or 
other  facts  or  circumstances  which  would 
render  their  action  illegal,  are  matters  of 
defense.  The  failure  of  the  petition  to  al- 
lege demand  before  suit  was  cured,  not  only 
by  the  answer  alleging  that  no  demand  wa.-* 
made,  but  by  the  verdict  rendered  pursuant 
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to  the  Instruction  submitting  tlie  issue  of 
demand. 

[3]  There  being  no  issue  as  to  whether  the 
company  had  on  hand  aufflcient  profits  or 
surplus  with  which  to  pay  the  dividend,  it 
necessarily  follows  ,that  the  court  did  not  err 
in  refusing  either  to  hear  evidence  on  the 
question,  or  to  submit  the  question  to  the 
jury. 

[4]  The  principal  question  for  decision  is, 
Who  was  entitled  to  the  dividend,  plaintiff, 
who  owned  and  sold  the  stock  after  the  divi- 
dend was  declared,  or  the  subsequent  trans- 
ferees, who  owned  the  stock  when  the  divi- 
dend was  payable?  Though  there  may  be 
some  authority  to  the  contrary,  it  is  the  rule 
in  this  state>  and  the  prevailing^  rule  in  the 
majority  of  states,  that  whoever  owns  sto<^ 
in  a  eorporation  at  the  time  the  dividend  is 
declared  is  entitled  to  the  dividend,  and,  in 
the  at>sence  of  an  agreement  to  the  con- 
trary, a  subsequent  sale  of  the  stock  will 
not  carry  the  dividend  with  it,  although  the 
dividend  is  not  payable  until  after  the  sale 
or  transfer.  Bright  v.  Lord,  61  Ind.  272, 
19  Am.  Rep.  732;  14  C.  J.  820;  7  R.  C.  L. 
267 ;  Livingston  County  Bank  v.  First  State 
Bank,  136  Ky.  546,  121  S.  W.  451,  124  S.  W. 
829 ;  Winchester,  etc..  Turnpike  Co.  v.  Wlck- 
llfCe's  Adm'r,  100  Ky.  531,  38  S.  W.  866,  19 
Ky.  Law  Kep.  964,  66  Am.  St  Rep.  356.  The 
reason  for  the  rule  Is  that  a  dividend,  duly 
declared,  is  so  much  money  segregated  from 
the  capital  of  the  company,  and  becomes  the 
property  of  the  stockholders.  Thus,  the  re- 
lation of  debtor  and  creditor  is  created,  and, 
this  relation  beUig  separate  and  distinct 
from  that  of  a  shareholder,  the  dividend  so 
declared  is  no  longer  a  mere  incident  of 
stock  ownership,  and  does  not  pass  with  the 
sale  of  the  stock.  Thompson  on  Corpora- 
tions, vol.  5,  $  5332. 


[S]  The  court  told  the  Jury  In  substance 
to  find  for  jdatntlff  if  they  believed  from 
the  evidence  that  he  was  the  owner  of  the 
stock  when  the  dividend  was  declared,  onlera 
they  further  believed  that  the  sale  of  the 
stock  to  B.  E.  Adams  included  the  dividend, 
in  wbicb  event  they  should  ^d  for  defend- 
ant It  Is  insisted  that  the  finding  of  the 
Jury  that  the  dividend  was  not  included  In 
the  sale  of  the  stock  was  flagrantly  against 
the  evidence.  In  this  connection  It  is  ar- 
gued that  the  provision  of  the  contract  "that 
said  stock  shall  be  sold  in  full  and  not  in 
part"  showed  conduBlTely  that  the  dividend 
was  included  in  the  sale.  Of  course  the  in- 
terpretation of  the  contract  of  sale  was  for 
the  court  and  not  for  the  Jury,  and  the 
court  should  have  held,"  as  a  matter  of  law, 
that  the  provision  referred  to  was  not  sus- 
ceptible of  the  interpretation  claimed  by  the 
company.  The  provision  does  not  in  any  way 
refer  to  the  dividends  on  the  stock,  and  the 
only  meaning  that  may  be  properly  attribut- 
ed to  the  words  in  question  is  that  the  pur- 
chaser should  take  all  the  stock,  and  not  a 
mere  portion  of  it.  Whether  or  not,  In  view 
of  the  fact  that  the  company  was  not  a  par- 
ty to  the  contract,  oral  evidence  was  admlasi- 
ble  to  show  the  Intention  of  the  parties,  it 
is  unnecessary  to  determine,  for  the  com- 
pany, at  whose  instance  the  evidence  was 
introduced,  Is  not  in  a  position  to  complain 
of  the  action  of  the  court  in  admitting  such 
evidence  or  submitting  the  question  to  the 
Jury.  On  the  question  whether  it  was  the 
Intention  of  the  parties  that  the  dividend 
should  pass  with  the  stock,  plaintiff  testified 
one  way  and  his  purchaser  the  other,  and  it 
cannot  be  said  that  the  finding  of  the  ]ni7 
is  flagrantly  against  the  evidence. 

Judgment  affirmed. 
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IICAGO,   R.   I.  &  P.  RY.  CO.  v.  COBBS 
•t  al. 
SAME  V.  SCOTT.    (No.  63.) 

ipreme  Court  of  Arkansas.    Dee.  24,  1921.) 

Removal  of  causos  <S=»I2— Where  all  lur- 
es, exeeirt  one  plalatlff,  are  foreign  eorpo> 
itions,  canto  held  not  removable. 
Under  Judicial   Code  U.   S.   t  28   (U.  S. 
ip.  St.  §  1010),  restricting  right  of  remoyal 
I  state  to  federal  court  to  cases  of  which 
federal   court   is    given   original   jurisdic- 
and  Code,  S  51  (U.  S.  Comp.  St.  §  1033), 
'ding  that  where   Jurisdiction  is   founded 
...ly  on  dirersity  of  dtlzenship,   suit  can  be 
brought  only  in  the  district  of  the  residence  ei- 
ther of  plaintiff  or  defendant,  there  can  be  no 
removal,  defendant  and  all  of  plaintiffs  except 
one  being  foreign  corporations,  and  there  being 
no  separable  causes  of  action,  all  but  one  of 
the    plaintiffs    being    assignees    of    the    other 
plaintiff  of  part  of  liis  right  of  action  for  fire, 
unassignable  under  Crawford  &  Moses'  Dig.  { 
476,  so  that  all  are  necessary  parties  for  any 
recovery,  and  it  is  immaterial  that  state  statute 
makes  the  action  a  local  one,  to  be  brought 
where  the  injury  occurred. 

2.  Railroads  <S=s>482(2)— Evidence  of  origin  ot 
Are  held  sufflelent. 
£videai|i  that  fire  destroying  plaintiffs 
property .  nfis  set  by  sparks  from  defendant's 
passing  loeomotive  held  sufficient  to  sustain 
the  verdict. 

Appeal  from  Circuit  Court,  Hot  Spring 
County ;  W.  H.  Evans,  Judge. 

Two  actions,  one  by  L.  E.  Cobbs  (revived 
I)endlng  appeal,  in  name  of  C.  K.  Cobba,  his 
administrator)  and  others,  and  the  otber  by 
one  Scott,  both  against  the  Chicago,  Rock 
Island  &  Padflc  Railway  Company.  Judg- 
ments for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Thoa.  S.  Buzbee  and  Geo.  B.  Pugh,  both  ot 
IJttle  Rock,  for  appellant. 

D.  D.  Glover,  of  Malvern,  and  GockrlU  & 
Armistead,  of  Little  Rock,  for  appeUees. 

McCULLOCH,  O.  J.  These  are  actions  in- 
stituted in  the  circuit  court. of  Hot  Spring 
county  against  appellant  railway  company  to 
recover  damages  under  the  statute  which 
makes  such  corporations  liable  for  Injury  to 
property  caused  by  fire  communicated  from 
a  locomotive.  Crawford  &  Moses'  Digest, 
f  8569.  The  cases  were  consolidated  and 
tried  together,  and  resulted  in  a  judgment  in 
favor  of  each  of  the  appellees. 

The  first-mentioned  case  was  instituted  by 
L.  E.  Cobbs,  the  owner  of  the  destroyed  prop- 
erty, and  certain  insurance  corporations, 
which  had  insured  the  property  and  paid  the 
damage  to  the  extent  of  the  amount  of  the 
respective  jwllcies,  and  Joined  in  the  suit 
under  a  written  assignment  from  the  assured. 
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The  actual  amount  paid  under  the  policies 
aggregated  the  sum  of  $8,200.  In  the  com- 
plaint it  was  alleged  that  the  total  value  of 
the  property  destroyed  was  $20,000,  and 
there  was  a  prayer  for  recovery  of  that  sum 
by  the  plaintiffs  Jointly.  In  that  case  the 
verdict  was  for  the  recovery  of  the  eium  ot 
$15,000  by  all  of  the  plaintiffs.  Cobbs  died 
daring  the  pendency  of  the  appeal  in  this 
court,  and  there  was  a  revivor  in  the  name  of 
his  administrator. 

In  the  Scott  Case  property  is  alleged  to 
have  been  destroyed  to  the  value  of  $250, 
and  the  recovery  was  in  favor  of  appellee 
Scott  for  that  amount. 

The  property  of  Cobbs,  which  was  destroy- 
ed by  fire,  was  the  machinery  and  other 
equipment  of  a  saw  and  planing  mill,  and 
lumber  stored  therein.  The  Scott  property 
was  logs  and  lumber  at  the  mllL 

[1]  Appellant  filed  in  the  Cobbs  Case,  in  ' 
apt  time,  a  petition  and  bond  for  removal  to 
the  federal  court,  and  the  refusal  of  the  court 
to  order  the  removal  is  one  of  the  grounds 
urged  for  a  reversal  of  the  Judgment.  Ac- 
cording to  the  allegations  of  the  complaint, 
and  of  the  petition  for  removal,  plaintiff  L. 
B.  (jobbs  was  a  citizen  and  resident  of  Hot 
Spring  coimty ;  the  plaintiff  insurance  com- 
panies were  foreign  corporations,  domiciled, 
respectively,  at  Uverpool,  England,  and  at 
Philadelphia,  Pa.;  and  the  defendant  Chi- 
cago, Rock  Island  &  Pacific  Railway  Om- 
pany  is  a  corporation  Incorporated  and  domi- 
ciled in  the  state  of  Illinois,  but  operating 
lines  of  railroad  In  Arkansas.  The  Injury  is 
alleged  and  shown  to  have  occurred  In  Hot 
Spring  county. 

We  have  repeatedly  decided  this  question 
of  removability  of  a  cause  against  the  con- 
tention of  appellant.  St.  L.  S.  F.  R.  R.  Co. 
V.  Kitchen,  98  Ark.  507,  136  S.  W.  970,  60  L. 
R.  A.  (N.  8.)  828;  C,  R.  I.  &  P.  Ry,  Co.  v. 
Smith,  107  Ark.  512,  156  S.  W.  166;  Central 
Coal  &  Coke  Co.  v.  Graham,  129  Ark.  550, 
196  S.  W.  940;  Central  Coal  &  Coke  Co.  v. 
Orwig,  235  8.  W.  390.  Section  28  of  the 
United  States  Judicial  Code  (U.  S.  Compiled 
Statutes,  I  1010)  restricts  the  right  of  re- 
moval of  cases  from  state  to  federal  courts 
to  cases  of  which  the  federal  courts  are  given 
original  Jurisdiction ;  and  section  51  of  the 
Code  (U.  S.  (Complied  Statutes,  $  1083)  pro- 
vides that,  with  certain  exceptions,  where  the 
Jurisdiction  is  founded  only  on  the  diversity 
of  citizenship,  suit  can  be  brought  only  In 
the  district  of  the  residence  either  of  the 
plaintiff  or  defendant.  In  St  L.  8.  F.  R.  R. 
Co.  V.  Kitchen,  supra,  we  held,  following 
what  we  conceived  to  be  the  decisions  on  this 
subject  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  E2x  parte  Wisner,  203 
U.  S.  449,  27  Sup.  Ct  150,  51  L.  Ed.  264,  that 
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in°  a  Btdt  brought  against  a  foreign  corpora- 
tion in  a  state  court  outside  of  the  federal 
district  in  which  the  plaintiff  resided  there 
was  no  right  of  ronoval  under  the  federal 
statutes  on  the  ground  of  diversity  of  citizen- 
ship. The  other  cases  cited  have  followed 
our  original  decision,  and  since  that  time 
there  has  been  no  additional  ruling  on  the 
question  by  the  Supreme  Court  of  the  United 
States.  The  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  in  Kansas 
Gas  &  Electric  Co.  v.  Wichita  Natural  Gas 
Co.,  266  Fed.  614,  declared  the  law  to  the 
same  effect,  and  cited  the  Wlsner  Case,  supra, 
as  authority. 

We  find  no  reason  for  departing  from  our 
former  decisions  on  the  subject,  for  we  are 
of  the  opinion  that  In  those  decisions  we 
adopted  the  construction  placed  upon  the 
federal  statutes  by  the  Supreme  Court  of  the 
United  States.  It  is  contended,  however, 
that  the  application  of  the  federal  statute  is 
different  In  the  present  case,  for  the  reason 
that  the  statute  on  which  this  suit  is  based 
malces  the  action  a  local  one,  and  requires  it 
to  be  brought  in  the  county  where  the  injury 
occurred.  We  cannot  see  that  this  fact 
changes  the  application  of  the  federal  stat- 
ute, which  must  be  looked  to  alone  for  the 
purpose  of  determining  the  jurisdiction  of  the 
federal  courts  and  the  right  of  removal  to 
those  courts.  In  other  words,  the  fact  that 
the  action  Is  local  does  not  change  the  effect 
of  the  federal  statute,  which  fixes  the  Juris- 
diction, except  in  specified  instances  not  re- 
lated to  the  present  controversy,  In  the  dis- 
trict of  the  residence  of  either  the  plaintiff 
or  defendant.  The  territorial  Jurisdiction  of 
the  federal  court  Is  entirely  within  the  con- 
trol of  CongT6S.s,  and,  even  if  Instances  may 
be  found  where  the  right  to  remove  is  entire- 
ly denied  by  circumstances,  it  is  a  matter  for 
Congress  to  pro\'lde  a  remedy,  and  It  is  not 
within  the  province  of  the  courts  to  devise  a 
method  for  removing  causes  which  do  not 
fall  within  the  terms  of  the  statute. 

It  is  not  shown  In  the  petition  or  in  the 
complaint  that  these  are  separable  causes  of 
action,  nor  is  It  contended  that  the  causes 
of  action  asserted  by  the  different  plaintiffs 
are  separable,  and  It  is  clear  that  they  are 
not  separable.  The  Insurance  companies,  by 
virtue  of  the  assignment  to  them  of  a  portion 
of  the  right  of  action  are  possessed  of  an 
Interest  In  the  subject-matter  in  controversy, 
and  are  therefore  necessary  parties.  Cobbs, 
the  other  plaintiff,  was  a  necessary  party, 
not  only  from  the  fact  that  he  was  the  owner 
of  an  Interest  in  the  subject-matter  of  this 
controversy,  but  also  for  the  reason  that  he 
was  the  assignor  of  that  part  of  the  cause  of 
action  which  was  assigned  to  the  Insurance 
companies,  and  since  It  Is  a  right  of  action 
not  assignable  under  our  statute  (Crawford 
ft  Moses'  Digest,  {  475),  the  assignor  was  a 


necessary  party  to  a  suit  to  recovw.  St  Li, 
I.  M.  &  S.  Ry.  Co.  ▼.  Camden  Bank,  47  ArlE. 
541,  1  S.  W.  704.  Under  the  statute  cited 
above,  only  agreements  or  contracts  In  writ- 
ing are  assignable,  and, the  cause  of 'actioa 
in  the  present  instance  was  not  based  on  an 
agreement  in  writing.  The  insurance  com- 
panies succeeded,  by 'the  assignment,  to  the 
right  of  action  by  Cobbs  for  the  recovery  of 
unliquidated  damages  on  account  of  the 
wrongful  act  of  the  railway  company.  It 
follows,  therefore,  that  the  causes  of  action, 
for  the  reasons  stated,  are  not  separable. 

[2]  It  Is  next  contended  that  the  e\'idence 
is  not  sufficient  to  sustain  the  verdict,  either 
with  respect  to  the  charge  that  the  fire  that 
destroyed  the  property  was  communicated 
from  the  engine  being  operated  by  appellant 
or  with  respect  to  the  amount  of  the  damage. 
We  are  of  the  opinion  that  there  is  sufficient 
evidence  to  sustain  the  verdict  on  either  of 
these  issues. 

The  mill  plant  of  Scott  was  situated  near 
the  railroad  operated  by  appellant,  and  tha 
building  faced  the  spur  track  on  which  trains 
were  being  operated  on  the  day  the  fire  oc- 
curred. The  fire  broke  out  about  11:20 
o'clock  In  the  forenoon,  and  was  discovered 
a  few  minutes  after  the  engine  ^ad  inssed 
out  of  the  spur  track,  on  whlchlThad  g«Hie 
for  the  purpose  of  taking  out  cars.  While 
there  was  a  conflict  in  the  testimony  as  to 
the  direction  of  the  wind,  several  witnesses 
testified  that  the  wind  was  blowing  from  the 
direction  of  the  railroad  track  and  towards 
the  part  of  the  mill  plant  where  the  fire 
broke  out.  None  of  the  witnesses  saw  sparks 
flying  from  tlie  engine.  It  being  In  the  day- 
time, it  was  hardly  reasonable  to  suppose 
that  live  sparks  could  be  observed.  Wit- 
nesses Introduced  by  appellant  testified  that 
the  wind  was  blowing  in  the  other  direction ; 
also  that  an  examination  of  the  engine  show- 
ed that  the  q>ark  arrester  was  In  good  con- 
dition, and  sparks  could  not  be  emitted  of 
sufUd^it  size  to  set  out  the  fire  in  the  mill 
plant. 

As  against  tills,  one  of  the  witnesses  tea- 
tified  that  ^  one  of  the  company's  engines, 
which  was  shown  to  be  of  the  same  type  as 
this  one,  did  set  out  fire  In  grass  along  the 
railroad  track.  There  is  no  direct  testi- 
mony that  inflammable  material  was  scat- 
tered about  the  mill  plant,  but  it  is  fairly  In- 
ferable that  there  was  combustible  material 
there.  There  Is  no  cause  shown  for  the  com- 
munication of  the  fire,  other  than  that  a 
spark  from  some  source  teiX  among  the  in- 
flammable material.  Th»  gin  plant,  a  short 
distance  away,  was  In  operation  that  day; 
but  many  of  the  witnesses  testifled  that  the 
wind  was  blowing  in  the  other  direction,  and 
carried  the  sparks  from  (hat  plant  away 
from  the  mill  plant    Unaer  rQ)eated  ded- 
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sions  of  this  court,  drcurastanceB  similar  to 
those  narrated  by  witnesses  in  the  present 
case  warrant  the  Inference  that  the  fire  was 
set  out  by  a  passing  engine.  St  L.  S.  F.  R.  R. 
Co.  v.  Dodd,  B9  Ark.  317,  27  S.  W.  227.  That 
rule  has  been  so  oftei^dedared,  following  the 
decision  in  the  Dodd  Oase,  that  It  is  nnneces- 
.«ary  to  cite  the  numerous  cases. 

The  evidence  adduced  by  the  plaintiff 
Cobbs  was  amply  snfliclent  to  establish  his 
right  to  recover  the  sum  which  was  allowed 
by  the  verdict  of  the  Jury.  It  is  alleged  lo 
the  complaint  that  the  value  of  the  destroyed 
property  was  ?20,000,  and  there  was  proof 
tending  to  show  that  the  property  was  of  that 
value. 

The  evidence  is  also  sufholent  to  establish 
the  amount  recovered  by  appellee  Scott 

The  criticism  of  two  of  the  Instructions 
given  by  the  court  at  the  request  of  the  ap- 
pellees is,  we  think,  unfounded,  and  this  as- 
signment of  error  is  not  of  sufficient  impor- 
tance to  discuss. 

Finding  no  error  in  the  record,  the  ]udg< 
ment  in  each  of  the  cases  must  be  affirmed ; 
and  it  is  so  ordered. 


BROWN  v.v  WELCH  et  al.    (No.  50.) 

(Supreme  Court  of  Arkansas.    Dec.  19,  1921.) 

District  and.  prosecuting   attorneys   <9=93(S)— 
Deputy  prosecuting  attorney  held  entitled  to 
fee  on  conviction  on  plea  of  guilty. 
Crawford  &  Moses'  Dig.  {{  8808,  8309,  en- 
titling  a   deputy    prosecuting   attorney    to    a 
fee  when  he  prosecutes  a  case  before  a  jus- 
tice, applies  to  a  conviction  under  a  plea  of 
gnilty. 

Appeal  from  Circuit  Court,  Clay  County; 
R.  H.  Dudley,  Judge. 

Action  by  Charley  Welch  and  others  against 
A.  Ii.  Brown.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Reversed,  and  cause  dis- 
missed. 

Shane  &  Batten,  of  Paragould,  for  appel- 
lant 

J.  N.  Moore,  of  Coming,  for  appellees. 

McCULLOCH,  0.  J.  Appellant  is  the 
deputy  prosecuting  attorney  for  the  Western 
district  of  Clay  county,  and  this  appeal  in- 
volves his  right  to  demand  and  receive  a  fee 
on  conviction  in  a  criminal  case  in  which  be 
filed  information  before  a  justice  of  the 
peace,  caused  the  arrest  of  the  two  appellees, 
and  attended  the  court  on  the  day  the  trial 
was  to  be  held,  but  the  accused  entered  pleas 
of  guilty. 

The  right  of  this  officer  to  demand  a  fee  de- 
pends upon  the  construction  of  the  statute 


applicable  to  day  and  certain  other  counties. 
Section  8308,  Crawford  &  Moses'  Digest  pro- 
vides that  the  deputy  prosecuting  attorney 
shall  have  authority  to  file  with  justices  of 
the  peace  information  charging  persons  with 
the  commission  of  "any  offense  against  the 
laws  of  this  state,"  and  section  8300  reads 
as  follows : 

"When  any  person  shall  have  been  arrested 
under  a  warrant  issued  in  accordance  with 
the  provisions  of  this^  act,  it  shall  be  the  duty 
of  the  deputy  prosecuting  attorney  to  attend 
and  prosecute  such  charge  on  behalf  of  the  ■ 
state,  and  he  shall  in  like  manner  attend  and 
prosecute  on  behalf  of  the  state  in  any  crim- 
inal case  pending  before  any  justice  of  the 
peace,  or  in  the  circuit  court  of  his  count?, 
when  so  requested  by  any  sneh  justice  of  the 
peace  or  the  prosecuting  attorney  of  the  cir- 
cuit, and,  in  the  event  of  a  conviction,  he  shall 
be  allowed  the  same  fees  as  are  now  allowed 
by  law  to  prosecuting  attorneys  in  similar 
cases  In  the  circuit  court  Provided,  that  two 
may  be  appointed  for  Pulaski  county." 

It  is  clear,  we  think,  that  the  prosecution 
of  a  case  by  the  officer,  even  where  a  plea  of 
guilty  la  Interposed  before  the  trial  of  the 
cause,  entitles  liim  to  the  fee.  The  cases 
cited  on  the  brief  of  counsel  show  that  the 
legal  definition  of  the  word  "prosecute,"  when 
used  in  this  sense,  Includes  a  conviction  un- 
der a  plea  of  guilty  where  the  office^  per- 
forms the  preliminary  duties  in  instituting 
the  prosecution  and  attends  the  trial  for  the 
purpose  of  conducting  the  prosecution.  This 
is  made  additionally  plain,  too,  by  the  fact 
that  the  statute  In  Question  amended  the 
former  statute,  which  provided  that  there 
should  be  no  fee  demanded  by  the  prosecut- 
ing attorney  except  in  case  the  accused  en- 
tered a  plea  of  "not  guilty"  and  demanded  a 
triaL  Those  words  were  eliminated  from 
the  statute  now  in  force  in  Clay  county,  and 
this  omission  Is  significant  in  construing  the 
statute. 

Covmsel  for  appellee  rely  on  decisions  of 
this  court  in  other  cases  where  the  statute 
was  different ;  for  Instance,  the  case  of  Phll- 
Ups  County  v.  Jackson,  85  Ark.  383,  108  S. 
W.  212,  is  relied  on,  but  that  case  was  de- 
cided under  the  statute  (Kirby's  Digest,  g 
6389)  which  limited  the  right  of  the  deputy 
prosecuOng  attorney  to  demand  a  fee  to  cases 
where  the  accused  entered  a  plea  of  "not 
guilty"  and  demanded  a  trial.  The  digesters 
have  brought  forward  into  Crawford  &  Moses' 
Digest,  as  section  8310,  Kirby's  Digest,  i 
63110,  relating  to  the  duties  of  deputy  pros- 
ecuting attorneys  in  cases  before  justices  of 
the  peace  where  the  accused  has  pleaded  not 
guilty  and  secured  the  services  of  an  attor- 
ney. We  need  not  determine  in  this  case  the 
extent  to  which  Kirby's  Digest,  §  6390,  was 
affected  by  the  later  statute  (Crawford  & 
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Moses'  Digest,  t  8309)  furtber  than  to  say 
that  the  law  now  applicable  to  this  case  en- 
titles the  officer  to  a  fee  when  he  attends 
and  prosecutes  on  behalf  of  the  state,  wheth- 
er the  accused  secures  counsel  or  not,  and 
even  where  there  is  a  plea  of  guilty. 

It  follows  that  the  circuit  court  erred  in 
holding  that  appellant  was  not  entitled  to  the 
fee  demanded.  Judgment  is  therefore  re- 
versed, and  the  cause  Is  dismissed. 


MCDONNELL  MOTOR  HAULING  CO.  v. 
MORGAN  CONST.  CO.     (No.  75.) 

(Supreme  Court  of  Arkansas.    Dec.  24,  1921.) 

1.  Sales  9=>459— Contract  held  a  oonditlonal 
sale. 

An  accepted  offer  to  sell  a  steam  shovel  for 
$13,000,  $1,000  cash,  payable  In  10  monthly 
payments  of  $1,2(X)  each,  and  "if  you  desire  to 
make  other  payments  before  due  wc  agree  to 
accept  same.  In  case  you  should  fail  to  go 
through  with  entire  agreement,  the  payments 
having  been  made  to  be  applied  as  rent,"  held 
to  constitute  a  conditional  sale  of  the  shovel, 
and  not  a  contract  to  sell  and  furnish  a  good 
title  when  all  the  purchase  money  shoald  be 
paid,  and  title  passed  immediately,  but  condi- 
tionally. 

2.  Sales  «=>l  18,  IBS,  195,  263— Warranty  of  ti- 
tle Implied  under  oonditlonal  sale. 

Warranty  of  title  is  implied  in  a  conditional 
sale  of  a  steam  shovel,  and  vendee,  upon  dis- 
covering that  vendor  did  not  have  title  to  the 
same,  except  as  purchaser  under  a  conditional 
sale  contract  wherein  title  was  reserved,  had 
the  right  to  treat  the  contract  at  an  end  by  re- 
fusing to  make  further  payments,  and  to  re- 
cover damages  resulting  from  breach  of  the  im- 
plied warranty. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  Guy  Fulk,  Judge. 

Suit  by  the  McDonnell  Motor  Hauling 
Company  against  the  Morgan  Construction 
Company.  Judgment  for  defendant,  and 
plalntUI  appeals.    Beversed  and  remanded. 

John  D.  Shackleford,  of  Little  Bock,  for 
appellant. 
G.  B.  Gamer,  of  Utfle  Bock,  tor  appellee. 

HUMPHREYS,  J.  Appellant  instituted 
suit  against  appellees  in  the  Pulaski  circuit 
court  to  recover  $1,(X)0  paid  upon  the  pur- 
diase  price  and  $397.31  paid 'for  freight  and 
unloading  upon  a  steam  shovel  purchased  by 
appellant  from  appellees,  for  failure  of  title. 
Appellees  filed  an  answer  denying  the  sale 
and  breach  thereof  by  failure  of  title,  but 
alleged  that  the  contract  entered  into  be- 
tween appellant  and  appellees  was  to  sell 
the  shovel  In  question  for  $13,000  in  partial 
payments  when  the  entire  purchase  money 


had  been  paid ;  that  appellant  had  breached 
the  contract  by  failure  to  pay  the  purchase 
price,  to  appellee's  damage  in  the  sum  of 
$2,000,  occasioned  by  the  loss  of  the  use  of 
the  steam  shovel  and  the  expense  in  caring 
for  it.  The  case  was  submitted  to  the  court, 
sitting  as  a  Jury,  upon  the  pleadings  and 
evidence,  which  resulted  In  a  finding  of  fact, 
declaration  of  law,  and  Judgment  against 
appellant  m  favor  of  appellees,  from  which 
an  appeal  has  been  duly  prosecuted  to  this 
court 

The  memorandum  of  the  transaction  sign- 
ed by  the  parties  assumed  the  form  of  a 
proposition  and  acceptance,  which  is  as  fol- 
lows: 

"June  28,  1920. 

"McDonnell  Motor  Hauling  Company,  St. 
Louis,  Mo. — Gentlemen:  Confirming  conversa- 
tion of  even  date  we  agree  to  sell  yon  Osgood 
Machine  No.  853,  steam  shovel  and  drag  line 
equipment,  including  Page  bucket,  for  the  sum 
of  thirteen  thousand  dollars,  $1,000.(X>  cash, 
balance  in  ten  payments  of  $1,200  each,  due 
monthly  beginning  August  1,  1920.  If  yon  de- 
sire to  make  other  payments  before  due  we 
agree  to  accept  same.  In  case  you  should 
fail  to  go  throngh  with  entire  agreement  the 
payments  having  been  made  to  be  applied  as 
rent. 

"[Signed]    Morgan  Construction  Company, 
"By  F,  J.  Dove." 

"Morgan  Construction  Company,  Uttle  Rock, 
Ark. — Gentlemen:  We  hereby  accept  the  above 
proposition  and  hand  you  our  check  for  one 
thousand  dollars. 

"[Signed]     McDonnell  Motor  Hauling  (Company, 
"By  M.  P.  McDonneU." 

Appellant  testlBed  that  appellees  repre- 
sented that  they  had  a  good  title  to  the 
shovel;  that  appellees  agreed  to  prepare  10 
notes  for  $1,200  each,  maturing  monthly, 
beginning  August  1, 1920;  that  he  called  sev- 
eral times  to  execute  the  notes,  but  they 
were  never  prepared  by  app^ees;  that  the 
shovel  was  shipped  to  him  at  Carthage, 
Ark. ;  that  he  paid  $140.81  for  freight  there- 
on and  $246.60  for  unloadhig  and  watching 
same ;.  that  the  shov^  was  out  of  repair,  and 
while  in  St  Louis  in  search  of  repairs  he 
ascertained  from  the  (lientral  Supply  Com- 
pany, who  were  agents  for  the  company  timt 
manufactured  the  shovel,  that  the  manufac- 
turing company  had  sold  the  shovel  to  ap- 
pellees upon  a  cash  and  credit  iwyment,  and 
had  retained  the  title  in  the  shovel  until  the 
full  purchase  price  thereof  was  paid,  and 
that  appellees  had  only  paid  one-fourth  of 
the  piu-chase  price  at  the  time  they  sold  the 
shovel  to  appellant;  that  he  obtained  this, 
information  on  July  24,  1920 ;  that  he  nev« 
used  the  shovel  at  all,  and  liad  nothing  to  do 
with  it  after  July  2Sth;  that  the  Central 
Supply  Company,  of  St.  Louis,  said  it  was 
going  to  take  up  the  shovel  on  August  2d; 
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thai:  a  number  of  letters  were  received  by 
him  between  July  14  and  July  28,  1920,  con- 
taining acceptances  for  him  to  sign  covering 
the  August  and  September  payments,  to 
which  he  paid  no  heed,  and  a  telegram  of 
date  August  2,  1920,  in  words  as  follows: 

"Tour  remittance  one  thonsand  not  here; 
advise  quick  by  wire  if  yon  have  remitted,  oth- 
erwise vrill  declare  agreement  canceled  and 
take  up  engine.  [Signed]  Morgan  Construc- 
tion Company" 

— to  which  he  did  not  respond. 

The  other  testimony  in  the  case  was  to 
the  effect  that  the  Osgood  Manufacturing 
Company  sold  the  shovel  to  appellees  for 
f  12,500,  part  cash  and  part  on  time,  and  re- 
tained title  until  all  the  purchase  money  was 
paid ;  that  it  paid  one-fourth  of  the  purchase 
money  In  cash,  and,  after  paying  three  de- 
ferred paymaits,  defaulted  and  that  suit 
was  Instituted  against  appellees  In  replevin 
by  the  Osgood  Manufacturing  Company  for 
the  property;  that  after  Judgment  was  ob- 
tained for  the  possession  of  the  shovel  in  the 
circuit  court  the  Osgood  Manufacturing 
Company  resold  the  shovel  to  appellees. 

[1,2]  Appellant  contends  that  the  contract 
between  the  parties  was  one  of  sale  and 
purchase  breached  by  appellees  ab  initio  on 
account  of  express  or  implied  warranty  of 
title.  Appellees'  contention  is  that  the  oral 
evidence  was  Inadmissible  as  contradicting 
the  written  contract.  In  the  form  of  a  writ- 
ten proposition  and  acceptance,  which  was 
merely  a  contract  to  sdl  the  steam  shovel 
and  furnish  a  good  title  when  all  the  pur- 
chase money  should  be  paid  by  appellant 
We  deem  it  unnecessary  to  pass  upon  the 
cwnpetency  or  rdevancy  of  the  evldoice,  be- 
cause our  construction  of  the  written  con- 
tract is  that  it  constituted  a  conditional  sale 
of  the  steam  shovel  by  appellees  to  appel- 
lant. The  proposal  was  to  sell  and  the  ac- 
c^tance  to  ■  buy  the  steam  shovel  of  that 
date  for  a  total  consideration  of  |13,000, 
$1,000  cash  and  the  balance  in  monthly  pay- 
ments of  $1,200  each.  The  title  of  course, 
passed,  but  conditionally,  the  condition  be- 
ing that,  unless  all  the  payments  were  made, 
appellees  might  retak?  the  madilne  and 
treat  the  payments  made  as  rent  for  its  use 
during  the  interim.  The  contract  being  a 
conditional  sale  of  the  shovel,  warranty  of 
title  was  implied,  Vnd  appellant,  the  vendee, 
had  a  right  to  treat  the  contract  at  an  end 
by  reusing  to  make  further  payments  and  to 
recover  damages  resulting  from  appellees' 
breach.  Strayhorn  v.  Giles,  22  Ark.  517; 
Merrltt  v.  Robinson,  35  Ark.  483. 

Appellant's  refusal  to  pay  the  accept- 
ances, therefore,  did  not  constitute  a  breach 
of  the  contract  on  his  part.  Appellees  were 
the  first  to  breach  it  by  failure  to  furnish  a 
good  title.    Appellees  had  no  title  to  sell  at 


the  time  they  sold  and  delivered  the  shovel 
to  appellant,  the  same  having  been  retained 
in  the  Osgood  Manufacturing  Company.  The 
court  erred  in  treating  the  contract  as  exec- 
utory for  the  sale  of  the  shovel  at  a  future 
date.  It  was  an  executed  contract  It  was 
complete,  and  passed  a  defeasible  title  to  the 
shovel  on  delivery  thereof  under  the  con- 
tract 

For  the  error  indicated,  the  Judgment  is 
reverse4,  and  tbe  cause  ronanded  for  new 
trial. 


ARKANSAS    PUBLIC    UTILITIES    CO.    v. 

INCORPORATED  TOWN  OF  HEBER 

SPRINGS.     (No.  73.) 

(Supreme  Conrt  of  Arkansas.    Dec  24,  1921.) 

1.  Lfcwnses  «3>32(2)— Netloe  of  special  tax 
held  walvsd  by  tMital  of  payment  In  agreed 
facts. 

In  a  prosecution  for  misdemeanor  for  fail- 
ure to  pay  assessment,  on  electric  light  poles, 
provided  by  Ordinance  No.  119,  as  amended  by 
Ordinance  No.  148  of  the  town  of  Heber 
Springs,  held,  that  the  insufSciency  of  lO-day 
notice  as  required  by  Ordinance  No.  119,  {  S, 
was  waived  by  recitation  in  the  agreed  facts  of 
payment  of  taxes. 

2.  Licenses  «=>42(4)— Evidence  held  not  to 
show  that  pole  asssssmeat  exceeded  cost 
of  soperintendenoe. 

In  a  prosecution  for  misdemeanor  for  fail- 
ure to  pay  the  pole  assessment  provided  by 
Ordinance  No.  110  of  Heber  Springs,  submitted 
on  agreed  state  of  facts,  held  not  to  show 
that  the  tax  imposed  exceeded  the  necessary 
expense  of  supervision  and  regulation. 

3.  Licenses  $=>7( I)— Provision  for  payment  of 
assessments  "In  cash"  held  to  Include  cur- 
rency, warrants,  or  scrip,  and  so  not  Invalid. 

The  provisions  of  Ordinance  No.  119  of  the 
town  of  Heber  Springs  for  the  payment  of  as- 
sessments "in  cash"  does  not  render  it  void, 
and  may  be  conformed  to  Crawford  &  Moses' 
Dig.  {  1998,  and  Const  art.  16,  {  10,  by  con- 
struing "in  cash"  to  include  currency,  munici- 
pal orders,  warrants,  or  scrip. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cash 
Payment.] 

4.  Licenses  <s=»42(2)— Tender  after  penalty 
attached  nc  relief  to  proseontlon. 

In  prosecution  for  misdemeanor  for  failure 
to  pay  an  assessment  under  a  town  ordinance, 
the  tender  of  the  tax  after  the  penalty  at- 
tached did  not  relieve  defendant  from  liability. 

Appeal  from  Circuit  Conrt,  Cleburne  Coun- 
ty; J.  M.  Shlnn,  Judge. 

The  Arkansas  Public  Utilities  Company 
was  convicted  of  a  misdemeanor  under  an 
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ordinance  of  the  Incorporated  Town  of  Eeber 
Springs  for  failing  to  pay  town  tax  assessed 
against  its  electric  light  poles,  and  it  appeals. 
Affirmed. 

Geo.  W.  Reed,  of  Heber  Springs,  for  ap- 
pellant. 

M.  E.  Vinson,  of  Heber  Springs,  for  ap- 
pellee. 

HUMPHREYS,  J.  Appellant  was  convict- 
°  ed  in  the  Cleburne  circuit  court,  on  appeal 
from  a  mayor's  court,  of  a  mlsdenfeanor  for 
failure  to  pay  taxes  assessed  against  its  elec- 
tric light  poles  under  Ordinance  No.  119,  as 
amended  by  Ordinance  No.  148  of  the  town 
of  Heber  Springs,  from  which  judgment  of 
conviction  an  appeal  has  been  duly  prosecuted 
to  this  court  Xhe  ordinances  assessed  a 
tar  of  25  cents  per  year  on  each  pole  erected, 
kept,  maintained,  and  used  on  the  streets, 
alleys,  and  public  places  In  said  town  for 
business  purposes,  to  cover  the  expense  of 
eontrol  and  regulation  thereof.  Section  1  of 
Ordinance  No.  148  amended  section  2  of 
Ordinance  No.  119,  and  reads  as  follows: 

"That  from  and  after  the  passage  and  pub- 
lication of  this  ordinance  there  Is  hereby  levied, 
for  the  purpose  of  the  regulation  as  provid- 
ed in  section  1  of  this  ordinance,  a  tax  of 
twenty-five  cents  per  year  on  each  pole  kept, 
maintained  or  used  in  place  on  streets,  alleys 
and  public  places  in  said  town;  and  each  and 
every  person,  partnership  or  corporation  us- 
ing or  maintaining  poles  for  the  purpose  afore- 
said shall  pay  into  the  treasury  bf  the  said 
town  to  the  credit  of  the  street  fund  the  sum 
of  twenty-five  cents  in  cash  for  each  pole  so 
maintained  and  used;  such  payment  may  be 
made  in  four  equal  installments  as  follows: 
On  the  first  Monday  in  January,  April,  July 
and  October  of  each  year,  and  all  moneys 
arising  from  such  payments  shall  never  be 
used  for  any  other  purpose  than  the  inspec- 
tion of  the  said  poles  and  for  work  done  or 
services  done  and  materials  furnished  on  the 
streets,  alleys  or  public  places  of  said  town." 

Section  S  of  Ordinance  No.  119  re&da  as 
follows : 

"That  any  person  or  corporation  failing  or 
refusing  to  comply  with  the  provisions  of  this 
ordinance  or  failing  or  refusing  to  pay  any  in- 
stallment of  such  tax  as  provided  herein  after 
ten  days'  notice  signed  by  the  mayor,  served 
by  the  marshal  of  said  town,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  fined  in  any  sum  not  exceeding  $25." 

• 

The  cause  was  submitted  to  the  Jury  upon 
the  charge  filed  in  the  mayor's  court,  the 
notice  provided  for  in  section  3  of  Ordinance 
No.  119,  the  summons,  the  ordlnancps  afore- 
said, and  the  following  agreed  statement  of 
facts: 

"It  is  agreed  that  the  ordinance  under  which 
this  prosecution  is  had  may  be  considered  as 
evidence,  and  that  they  were  regularly  or- 
dained by  the  town  council  of  the  incorporated 


town  of  Heber  Springs,  Cleburne  county.  Ark., 
and  duly  published  as  provided  by  law. 

"It  is  further  agreed  that  the  defendant  had 
not  on  the  2d  of  July,  1921,  paid  the  pole 
tax  prescribed  by  said  ordinance.  It  is  fur- 
ther agreed  that  such  payment  has  not  yet 
been  made  but  the  defendant  tendered  to  B.R. 
Morton,  town  treasurer  of  said  town,  the 
amount  demanded  by  said  town  and  offered  to 
pay  said  sum  in  the  warrants  of  town,  such 
offer  and  tender  being  made  on  the  30th.  day  of 
July,  1921;  that  notice  signed  by  the  mayor 
of  the  town  of  the  nonpayment  of  the  said 
pole  tax  was  duly  served  on  the  defendant  on 
the  2d  day  of  July,  1921;  that  such  tender 
has  been  made  or  held  good  from  the  time 
it  was  made;  that  such  tender  was  refused 
because  not  made  in  cash,  and  that  most  of 
the  poles  maintained  and  used  by  the  defend- 
ant in  Heber  Springs  were  erected  before  the 
passage  of  the  ordinances  nnder  which  this 
prosecution  is  had. 

"It  is  agreed  that  the  defendant  has  paid  all 
pole  tax  due  by  it  under  the  said  ordinances 
up  to  and  including  the  30th  day  of  June, 
1920,  and  that  the  amount  tendered  by  it  was 
for  four  quarter  years  ending  June  30,  1921. 

"It  is  further  agreed  that  the  five  aldermen 
of  Heber  Springs  were  paid  a  salary  of  fl2 
per  annum  and  the  mayor  of  Heber  Springs. 
up  to  April,  1921,  was  paid  a  salary  of  fl2 
per  annum,  and  that,  since  the  12th  day  of 
A1)ril,  1921,  the  mayor  of  said  town  is  paid 
a  salary  of  $50  per  month,  and  that  said  sal- 
aries are  paid  out  of  the  general  revenue  funds 
of  the  town;  and  it  is  agreed  that  there  are 
no  other  officers  of  said  town  who  ore  paid  a 
salary." 

{1]  Appellant's  first  insistence  for  reversal 
is  that  the  notice  provided  for  in  section  3  of 
Ordinance  No.  119  as  a  prerequisite  to  the 
prosecution  for  failure  to  pay  the  assessment 
was  premature,  because  it  was  dated  on  July 
1  and  served  on  July  2,  1921,  when  the  as- 
sessment was  not  due  nntil  the  first  Mon- 
day in  July,  1921.  If  the  notice  were 
premature  as  to  the  quarterly  assessment 
due  on  the  first  Monday  in  July,  it  was 
good  as  to  the  three  quarterly  assessments 
which  became  due  prior  to  that  time.  Again, 
appellant  waived  the  insufflciency  of  the 
notice  as  to  the' July  or  fourth  quarterly 
payment  by  the  following  recitation  ii^  the 
agreed  statement  of. facts: 

"It  is  agreed  that  the  defendant  has  paid 
all  pole  tax  due  by  it  under  the  said  ordi- 
nances up  to  and  including  the  30th  day  of 
June,  1920;  and  that  the  #mount  tendered  by 
it  was  for  four  quarter  years  uding  June  30, 
1921." 

[2]  Appellant's  next  Insistence  for  rever- 
sal is  that  the  ordinances  are  void  because 
designed  to  raise  revenue,  and  not  to  raise 
a  necessary  fund  to  pay  the  expenses  of 
suiwrvision  or  regulation  of  the  poles.  The 
proof  does  not  show  that  the  tax  imposed  on 
the  poles  exceeds  the  necessary  expense  of 
supervision  and  regulation.  The  only  proof 
upon  the  point  in  the  record  is  that  prior  to 
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April,  1921,  the  tax  levied  against  the  poles 
exceeded  the  salaries  paid  the  aldermen  and 
mayor  of  Heber  Springs,  and  that  those 
officers  were  the  only  salaried  officers  in  the 
town.  It  is  true  the  ordinance  places  the 
direct  control  and  supervision  of  poles  used 
In  the  streets  and  alleys  by  all  persons  for 
business  purposes  in  the  mayor  and  council; 
but  the  ordinance  authorizes  them,  by  resolu- 
tion, to  .direct  the  town  marshal,  the  street 
comnflssioners,  or  street  committee  to  super- 
vise x>ersonally  the  erectl(xi,  location,  setting, 
and  placing  and  determination  of  the  length 
and  size  of  all  such  poles  to  be  used  in  said 
town.  The  authority  to  direct  them  implies 
the  power  to  pay  them.  The  evidence  does 
not  show  the  amount  paid  these  parties  for 
their  services,  and  therefore  fails  to  show 
that  the  assessment  exceeds  the  amount  neces- 
sary tor  supervision. 

[3]  Appellant's  next  contention  for  rever- 
sal Is  that  the  provision  In  the  ordinance  for 
the  payment  of  the  assessment  in  cash  ren- 
ders it  void,  and  of  no  effect.  Article  16, 
f  10,  of  the  Constitution  of  1874,  permits  the 
payment  of  town  and  city  taxes  In  town  or 
dty  orders  or  warrants;  and  section  1993  of 
Crawford  &  Moses'  Digest  provides  in  part 
that—  • 

"All  city  warrants,  scrip,  acceptances  or 
money  shall  be  receivable  for  any  taxes  for 
city  purposes,  except  for  interest  tax,  and  for 
oil  debts  due  the  municipal  corporation  by 
whom  the  same  are  issued,  without  regard  to 
the  time  or  date  of  such  issuance  of  such 
warrant,  scrip,  acceptance  or  money,  or  the 
purpose  for  which  they  were  issued.    •    *    *  " 

The  authority  possessed  by  municipalities 
in  this  state  is  delegated  power  which  cannot 
be  exercised  contrary  to  the  general  laws  of 
the  state,  but  must  be  exercised  in  con- 
formity thereto.  It  follows  that  In  the  con- 
struction of  ordinances  the  laws  of  the  state 
nrust  be  read  Into  them  if  possible,  so  that 
they  may  be  upheld  as  being  In  harmony 
with  the  general  laws,  and  not  stricken  down 
as  being  In  conflict  therewith.  The  provision 
of  the  ordinance  before  us  for  the  payment  of 
the  tax  In  cash  may  be  conformed  to  the 
state  law  providing  for  the  payment  of- munic- 
ipal debts  In  municipal  orders,  warrants,  or 
scrip  by  construing  the  words  "in  cash"  to 
Include  not  only  payments  in  currency,  but  in 
municipal  orders,  warrants,  or  scrip.  A 
cash  payment  may  be  made  In  any  authorized 
medlunr  provided  for  the  payment  of  debts 
and  is  not  necessarily  limited  to  money.  We 
so  interpret  the  ordinance. 

[4]  I^astly,  appellant  contends  that  the 
judgmmt  should  be  reversed  because  be 
made  a  tender  of  the  tax  in  municipal  war- 
rants. The  tender  was  made  after  the  penal- 
ty attached,  and  consequently  did  not  relieve 
appellant  from  liability. 

Xo  error  appearing,  the  Judgment  is  af- 
flrracd. 


LUMBER  CO.  V.  PITSHUGH 

S.W.) 


1001 


WISCONSIN  &  ARKANSAS  LUMBER  CO.  V. 
FITZHUGH.    (No.  37.) 

(Supreme  Court  of  Arkansas.    Dec.  12,  1021. 
Rehearing  Denied  Jan.  16,  1922.) 

1.  Contraets  «=9l55— Ambiguons  oontraet  Con- 
strued against  party  who  prepared  It. 

Where  a  written  contract  is  ambiguous,  and 
it  becomes  necessary  to  construe  it,  all  doubts 
must  be  resolved,  and  the  contract  construed 
most  strongly,  against  the  party  who  prepar- 
ed it 

2.  Contracts  «=» 1 76(2)  —  Intention  of  partioo 
to  ambignout  contrast  for  Jury. 

Where  the  intention  of  the  parties  to  a 
written  contract  does  not  cleariy  appear  on 
its  face,  the  determination  of  the  question 
should  be  left  to  the  jury. 

3.  Logs  and  logging  «=>3(I6)  —  latewtion  of 
parties  as  to  trees  reserved  hold  for  Jury,  In 
view  of  ambiguity. 

Where  timber  deed  described  grantor  as 
being  the  owner  of  described  land  in  section  4, 
"and  also  the  pine  timber  on"  described  land 
in  section  5,  "excepting  ten  board  trees,"  and 
thereafter  provided  that  for  a  stipulated  con- 
sideration the  grantor  conveyed  to  the  grantee 
all  the  timber  "on  the  above-described  lands," 
the  question  of  whether  the  parties  intended 
to  reserve,  in  grantor,  trees  in  section  4,  held 
for  the  jury,  in  view  of  ambiguity  of  words 
"excepting  ten  board  trees,"  as  used  in  the 
deed. 

4.  Evidence  «=946l(5)  —  Parol  evidence  held 
admissible  to  explain  afflbiguous  timber  deed. 

Where  timber  deed  described  grantor  as 
being  the  owner  of  described  land  in  section  4, 
"and  also  the  pine  timber  on"  described  land 
in  section  5,  "excepting  ten  board  trees,"  and 
thereafter  provided  that  for  a  stipulated  con- 
sideration the  grantor  conveyed  to  the  grantee 
all  the  timber  "on  the  above-described  lands," 
parol  testimony  was  admissible  to  prove  that 
the  parties  intended  that  grantor  reserve  trees 
in  section  4,  in  view  of  the  ambiguity  of  the 
words  "excepting  ten  board  trees"  as  used  in 
the  deed. 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Action  by  S.  E.  B.  Fltzhugh  against  the 
Wisconsin  &  Arkansas  Lumber  Company. 
.Tudgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Henry  Berger,  of  Malvern,  and  Mehaffy, 
Donham  &  Mehaffy,  of  Little  Rock,  for  ap- 
pellant 

H.  B.  Means  and  D.  D.  Olover,  both  of 
Malvern,  for  appellee. 

WOOD,  J.  This  is  an  action  by  the  ap- 
pellee against  the  appellant  The  appellee 
alleges  that  he  is  the  owner  of  the  N.  %  of 
the  S.  W.  %  of  section  4,  township  6  S.,  range 
15  W.,  and  also  the  N.  W.  %  of  the  S.  E.  % 
of  section  5,  township  6  S.,  range  15  W.,  and 


^=»For  ctber  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dtgesta  and  ladexM 
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other  lands;  that  he  sold  to  the  appellant  the 
pine  timber  on  the  above-described  tracts  of 
land,  with  the  exertion  of  ten  board  trees 
reserved  In  the  face  of  the  timber  deed  for 
bis  own  personal  use ;  that  after  he  sold  the 
timber  to  appellant  it  entered  upon  the  lands, 
and  not  only  cnt  the  timber  purchased  from 
the  appellee,  bnt  also  knowingly  cnt  and 
removed  nine  of  the  ten  trees  reserved  by 
the  appellee  when  the  deed  was  exeouted;  that 
these  nine  trees  were  worth  the  sum  of  $225, 
for  which  he  prays  Judgment.  The  appel- 
lant denied  that  it  cut  any  board  trees  of 
the  appellee. 

The  appellee  testified  that  he  was  the  own- 
er of  the  land  described  in  his  complaint. 
He  exhibited  the  timber  deed  executed  by 
him  to  the  appellant  The  part  material 
to  this  issue,  and  which  was  introduced  In 
evidence,  reads  as  follows: 

"This  indenture,  made  this  15th  day  of  No- 
vember, 1906,  by  and  between  S.  E.  6.  Fitz- 
hUgh,  party  of  the  first  part,  and  the  Wiaconsin 
&  Arkansas  Lumber  Company,  party  of  the 
second  part,  witnesseth:  The  said  party  of  the 
first  part,  being  the  owner  in  fee,  and  in  peace- 
able and  lawful  possession  of  the  following 
lands  in  Grant  county,  Arlc.,  to  wit:  North 
half  of  the  southwest  quarter,  and  the  south- 
west quarter  of  the  northwest  quarter  of  sec- 
tion four  (4),  and  also  the  pine  timber  on  the 
northeast  quarter  of  the  southeast  quarter  east 
of  the  field  of  section  five  (5),  all  in  township 
six  (6)  south,  range  fifteen  (16)  west,  except- 
ing ten  (10)  board  trees." 

The  deed  then  specifies  that  for  the  con- 
sideration of  $1,000  the  api)ellee  conveys  to 
the  appellant  all  the  timber  standing,  fallen, 
and  growing  on  the  above-described  lands, 
the  timber  to  be  cut  and  removed  from  the 
lands  within  a  period  of  10  years,  etc.  The 
appellee  further  testified  that  the  appel- 
lant prepared  the  deed,  which  he  executed, 
and  when  the  time  specified  In  that  deed 
expired  he  executed  another  deed,  which 
appellant  also  prepared,  and  which  was  sub- 
stantially a  copy  of  the  former  deed,  ex- 
cept that  the  last  deed  granted  to  the  appel- 
lant the  right  to  remove  the  timber  fr<Mn 
the  lands  for  a  period  of  2^  years  upon 
the  consideration  of  $200  paid  by  the  app<>l- 
lant  to  the  appellee.  After  the  deed  extend- 
ing the  time  was  executed,  appellant  cut 
and  removed  nine  of  the  trees  that  had  been 
reserved  by  the  appellee.  These  trees  would 
have  averagred  over  2,500  feet  of  lumber  to 
the  tree,  and  were  worth  in  the  neighbor- 
hood of  $75  per  tree. 

Other  witnesses  corroborated  the  testi- 
mony of  the  appellee  to  the  effect  that  the 
nine  board  trees  reserved  In  the  timber  deed 
were  cut  by  the  agents  of  appellant. 

D.  D.  Clark  testified,  on  behalf  of  the 
appellant,  that  he  and  one  Lee  cut  the  tim- 
ber on  the  lands  described  in  the  deed  for 
the  appellant;  that  the  timber  belon$;cd  to 
the  appellant,  except  the  trees  in  controversy. 


The  appellant  gave  witness  and  Lee  a  plat 
of  the  land,  and  told  them  what  timber  to 
cut  They  worked  by  that  plat.  The  board 
trees  wore  reserved  on  the  S.  W.  \i  of  the 
N.  w.  %  of  section  4,  and  the  N.  W.  \i  of 
the  S.  W.  M  of  section  4.  There  were  two 
trees  reserved  in  section  5.  They  were 
left 'there,  and  not  cut  at  alL  As  witness 
understood  it,  Fltzbugh  was  to  reserve  bis 
timber  on  his  own  place,  and  instead  of  do- 
ing that  he  Just  marked  two  trees  on  his  own 
place,  and  on  the  other  three  40's,  in  a  sec- 
tion he  bad  no  right  to  reserve  them,  he 
went  over  there  and  marked  his  trees.  Wit- 
ness supposed  be  had  them  reserved  as 
board  trees.  He  Imew  it  at  the  time — 
knew  appellee  was  to  cross  nine  or  ten  trees 
—and  at  the  time  witness  cut  the  same  these 
trees  had  the  cross  on  -them,  and  witness 
knew,  they  were  reserved  by  Fitzhngh.  Wit- 
ness would  not  have  cat  these  trees,  if  he 
had  not  been  Instructed  to  do  so  by  the  Wis- 
consin &  Arkansas  Lumber  Company. 

There  was  other  testimony  on  behalf  of  the 
appellant  to  the  same  effect,  and  also  testi- 
mony tending  to  show  that  the  value  of  the 
timber  in  these  reserved  trees  would  run 
from  |4  to  $5  per  1,000  feet. 

The  appellant  asked  the  courf  to  instruct 
the  Jury  to  return  a  verdict  in  its  favw,  and 
also  to  instruct  the  Jury  that  the  awellee 
could  recover  nothing  for  the  eight  board 
trees  on  the  land  in  section  4.  The  court 
refused  these  prayers,  and  appellant  dtily 
objected  and  excepted  to  the  court's  ruling. 
The  court  over  the  appellant's  objection. 
Instructed  the  Jury,  In  effect,  that  if  they 
found  from  a  preponderance  of  the  evidence 
that  the  a:ppellee  reserved  ten  board  trees 
in .  the  timber  deed  be  executed  to  the  ap- 
pellant, and  that  it  was  the  intention  of  the 
parties  to  the  deed  that  these  board  trees 
sboald  be  reserved,  and  that  by  mistake  the 
parties  failed  to  include  said  reservaticm  in 
the  granting  clause,  and  that  the  appellee 
afterward  selected  and  marked  these  trees 
in  such  manner  as  to  notify  the  appellant, 
and  the  appellant  imew  the  particular  tree* 
claimed  by  the  appellee,  then  the  appellant 
had  no  right  to  cut  and  remove  tbe  same, 
and,  If  it  did  so,  it  was  liable  to  the  appellee 
for  the  actual  market  value  of  same.  The 
appellant  duly  excepted  to  tbe  ruling  of  tbe 
court  in  giving  tbe  above  Instruction. 

The  Jury  returned  a  verdict  in  favor  of  the 
appellee  In  the  sum  of  $216.74.  Judgment 
was  rendered  in  appellee's  favor  for  that 
sum,  from  which  is  this  appeal. 

In  tbe  case  of  Wood  v.  Kelsey,  90  Ark. 
272-277,  119  S.  W.  258,  260,  we  said: 

"Courts  may  acquaint  themselves  with  the 
persons  and  circumstances  that  are  the  sub- 
ject of  the  statements  in  the  written  agree- 
ment and  are  entitled  to  place  themselves  in 
the  same  situation  as  the  parties  who  made  the 
contract,  so  as  to  view  the  circumstances  aa 
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they  Tiewed  them,,  and  so  as  to  judge  of  the 
meaning  of  the  words  and  of  the  correct  ap- 
plication of  the  language  to  the  things  de- 
scribed." 

See  Maloney  v.  Maryland  Casualty  Co.,  113 
Ark.  174,  167  S.  W.  845.  See,  also,  Mays 
V.  Barnett,  234  S.  W.  488,  and  other  cases 
there  cited. 

[1 ,  2]  Where  a  written  contract  is  ambigu- 
ous, and  It  becomes  necessary  to  construe  it, 
all  doubts  must  be  resolved,  and  the  contract 
construed  most  strongly,  against  the  party 
who  prepared  it  Ford  t.  Fix,  112  Ark.  1, 
164  S.  W.  726;  Clark  v.  J.  R.  Watklns  Med- 
ical Co.,  115  Ark.  166, 171  S.  W.  136.  "Where 
the  Intention  of  the  parties  to  a  written  con- 
tract does  not  clearly  appear  upon  its  face, 
the  determination  of  the  question  should  be 
left  to  the  Jury."  Jones  t.  Lewis,  88  Ark. 
368, 117  S.  W.  561;  Massey  t.  Dixon,  81  Ark. 
337.  99  S.  W.  383. 

[3,  4]  Applying  the  above  well-established 
rules  for  the  construction  of  written  con- 
tracts to  the  facts  of  this  record;  it  Is  very 
dear  that  the  ruling  of  the  court  was  correct 
in  holding  that  the  contract  under  review 
was  ambiguous,  and  in  submHting  to  the 
Jury  the  issue  as  to  the  intention  of  the 
parties  to  it  in  the  matter  of  the  reservation 
of  the  board  trees.  The  words  "excepting 
tat  board  trees,"  used  in  the  contract,  are 
ambiguous.  These  words  conclude  the  para- 
graph in  which  .the  lands  are  described,  and, 
without  explanation,  they  are  entirely  mean> 
Ingless  and  nonsensical  in  the  connection 
used.  Therefore  oral  testimony  was  compe- 
tent to  explain  the  patent  ambiguity  and  to 
determine  the  intention  of  the  parties  to 
the  contract  in  the  use  of  these  words.  The 
iss\)e  as  to  the  intention  of  the  parties  in  the 
use  of  these  words  in  the  contract  was  sub- 
mitted to  the  Jury  under  correct  declarations 
of  law.  There  was  evidence  to  sustain  the 
verdict 

The  record  presents  no  error  in  the  rul- 
ings of  the  trial  conrt,  and  its  Judgment  is 
therefore  affirmed. 


ST.   LOUIS   SOUTHWESTERN    RY.   CO.  V. 
STEWART  «t  al.    (No.  3.) 

(Supreme  Court  of  Arkaosas.     Nov.  28,  1921. 
Rehearing  Denied  Jan.  16,  1922.) 

I.  Railroads  «=>226— Evidence  hold  to  sustain 
commission's  order  for  new  passenger  sta- 
tion. 

In  proceedings  before  the  Corporation  Com- 
mission, created  by  Acts  1919,  No.  571,  to  re- 
quire railroad  to  construct  new  passenger  sta- 
tion, where,  after  appeal  to  drciiit  court  from 
an  order  requiring  construction  of  a  new  build- 
ing, the  functions  of  the  Commission  were 
transferred  to  the  Railroad  Commission  by  Acts 


1921,  No.  124,  held  that  even  if  the  practice 
in  tlie  Supreme  Court  on  appeal  from  circuit 
court  was  controlled  by  sections  27  and  28  of 
the  old  statute  providing  for  review  of  the 
evidence  as  in  chancery,  instead  of  the  review 
prescribed  by  sections  21  and  22  of  the  new 
statute,  the  conclusions  of  the  commission  af- 
firmed by  tlie  circuit  court  on  appeal  were  not 
contrary  to  the  preponderance  of  the  evidence. 

2.  Railroads  «s>226— Commission  Inspeots  lo- 
oallty  to  understand  evidence. 

In  proceedings  to  require  railroad  to  con- 
struct new  passenger  station,  the  Corporation 
Commission  was  authorized,  under  Crawford  & 
Moses'  Dig.  §  1639,  to  make  a  personal  inspec- 
tion and  investigation  of  the  town,  not  to  gath- 
er evidence,  but  to  better  understand  the  evi- 
dence that  had  been  introduced. 

3.  Railroads  <gs»9  (2)— Commission's  order  for 
new  passenger  station  binding  on  oonrt  unless 
clearly  wrong. 

Corporation  Commission's  order,  requiring 
construction  of  new  passenger  station  in  certain 
town  will  not  be  overturned  by  the  courts,  un- 
less it  affirmatively  appears  to  be  erron^us. 

4.  Railroads  ^=>226  —  Commission's  record 
should  Include  report  of  Its  engineer  consid- 
ered. 

In  proceedings  to  require  railroad  to  con- 
struct new  passenger  station,  the  Corporation 
Commission  has  the  right  to  consider  the  re- 
port of  its  engineer,  and  the  report  should 
be  put  into  the  record. 

5.  Railroads  $=»9 (2)— Omission  of  engineer's 
report  from  Commission's  record  held  not 
ground  for  oomplaint 

A  railroad  appealing  from  an  order  re- 
quiring a  new  passenger  station  could  not  com- 
plain that  the  report  of  the  commission's  engi- 
neer, which  had  l)een  considered  by  the  commis- 
sion, was  not  in  the  record,  after  having  failed 
to  insist  that  report  should  be  placed  in  rec- 
ord. 

6.  Railroads  ®s>226— Comniisslon  ean  prescribe 
kind  of  passenger  station. 

The  Corporation  Commission,  being  author- 
ized to  require  railroad  to  construct  new  pas- 
senger station  in  certain  town,  had  implied 
power  to  prescribe  the  kind  and  capacity  of 
buUding  and  material  to  be  used. 
Hart  and  Smith,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Guy  Fulk,  Judge. 

Proceedings  by  W.  D.  Stewart  and  others 
against  the  St  Louis  Southwestern  Railway 
Company  to  require  company  to  construct  a 
new  passenger  station.  Petition  granted  by 
the  Corporation  Commission,  and  on  appeal 
to  circuit  court  Judgment  was  rendered  for 
petitioners,  and  the  Railroad  appeals.  Order 
of  Commission  and  Judgment  of  circuit  court 
affirmed. 

Daniel  Upthcgrove  and  J.  R.  Turney,  both 
of  St.  Louis,  Mo.,  and  Gaughan  &  SlfTord,  of 
Camden,  for  appellant. 


$=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexea 
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R.  L.  Montgomery  and  Hamiter  &  DickB<»i, 
all  of  Lewlsville,  for  appellees. 

McOULLOOH,  O.  J.  This  appeal  brings  up 
for  review  proceedings  before  the  Corpora- 
tion Commission,  Initiated  against  appellant 
by  dtlzens  of  the  town  of  Lewlsville  to  re- 
quire the  Company  to  construct  a  new  pas- 
senger station  at  that  place.  Notice  was  giv- 
en as  required  by  statute,  there  was  a  hear- 
ing upon  the  testimony  of  witnesses,  and  an 
order  was  made  by  the  Commission,  requir- 
ing the  construction  of  a  new  building  as 
prayed  for  In  the  petition.  An  appeal  to  the 
Pulaslfi  circuit  court  was  prayed  and  grant- 
ed, and  a  few  days  thereafter  the  statute 
now  in  force  was  enacted,  abolishing  the  Cor- 
poration Commission  and  transferring  Its 
functions,  so  far  as  related  to  control  over 
public  utilities,  to  the  Railroad  Commission. 

The  old  statute  (Act  571,  Acts  of  1019)  pro- 
vided tor  an  appeal  from  the  decision  of  the 
Corporation  Commission  to  the  circuit  court 
of  Pulaski  county,  where  the  matter  should 
Be  heard  upon  the  record  made  before  the 
Commission,  and  also  provided  for  an  appeal 
to  the  Supreme  Court  from  the  Judgmrait  of 
the  drcult  court,  and  that — 

"In  snch  case  appeals  to  the  Supreme  Oourt 
shall  be  governed  by  the  procedure,  and  review- 
ed in  the  manner  which  is  now  or  may  here- 
after be  prescribed  by  law  governing  appeals 
from  chancery  couris."  Sections  27,  28,  Act 
571,  Session  of  1919. 

The  statute  abolishing  the  Corporation 
Commission  (Act  124,  Session  of  1921)  provid- 
ed for  appeals  to  the  circuit  court  of  Pulaski 
county,  thence  to  the  Supreme  Court  and 
that  on  appeal  to  the  Supreme  Court  that 
court — 

"shall  be  governed  by  the  procednre,  and  re- 
viewed in  tiie  manner  applicable  to  other  ap- 
peals from  sudi  drcnit  conrt,  except  that  any 
finding  of  fact  by  the  circuit  court  shell  not 
be  binding  on  the  Supreme  Court,  but  the  Su- 
preme Court  may  and  shall  review  all  the  evi- 
dence and  make  such  findings  of  fact  and  law 
as  it  may  deem  Just,  proper  and  equitable." 
Section  21,  Act  124. 

Section  22  of  the  last  statute  provides 
that— 

"All  cases  which  have  heretofore  been  ap- 
pealed to  the  circuit  courts  of  this  state  from 
any  decision  or  order  of  the  Corporation  Com- 
mission and  which  appeals  are  now  pending 
shall  be  heard  and  determined  by  said  courts 
on  the  merits  as  in  other  cases  by  law  made 
and  provided." 

The  first  controversy  here  between  counsel 
relates  to  the  question  of  procedure,  whether 
this  court  shall  hear  the  cause  "in  tlie  manner 
which  is  now  •  •  •  prescribed  by  law  gov- 
erning api;)eals  from  chancery  courts."  as 
provided  by  the  act  of  1919.  supra,  or  whether 
It  shall  disregard  the  findings  of  fact  by  the 


circuit  court  and  "review  all  the  evidence 
and  make  such  finding  of  fact  and  law  as  It 
may  deem  Just,  proper  and  equitable,"  as 
provided  In  the  act  of  1021,  .supra,  for  ap- 
peals from  the  Railroad  Commission  as  now 
constituted ;  or  whether  the  court  shall  hear 
the  case  and  review  merely  for  error,  as  on 
other  appeals  from  Judgments  of  circuit 
courts.  The  contention  of  counsel  for  ap- 
pellee Is  that  section  22  of  the  act  of  1921, 
supra,  is  controlling,  and  that  this  appeal 
affords  merely  review  for  error  as  In  other 
law  cases.  On  the  other  hand,  counsel  for 
appellant  contend  that  the  procedure  on  the 
present  appeal  Is  controlled  either  by  the 
provisions  of  the  old  statute  declaring  that 
the  Supreme  Court  shall  hear  the  cause  ac- 
cording to  the  practice  governing  appeals  In 
chancery  courts,  or  by  section  21  of  i  the  act 
of  1921,  supra. 

■  There  Is  another  question  which  might 
raise  Itself,  and  that  is  whether  or  not  the 
Legislature  has  the  power  to  change  the 
practice  In  this  court  on  appeals  In  law 
cases  fronr  a  review  for  error  to  a  trial  de 
novo  as  In  dtancery  cases.  We  do  not  deem 
It  necessary  to  decide  these  questions,  for  If 
we  adopt  tM  practice  most  favorable  to  the 
appellant  and  review  tl\e  evidence  de  novo,  as 
In  chancery  cases,  we  do  not  find  that  the 
conclusions  of  the  Corporation  Commission 
and  of  the  circuit  court  on  appeal  are  con- 
trary to  the  prepcmderance  of  the  evldenca 

[1]  It  appears  from  the  evidence  that 
Lewlsville  Is  a  growing  town,  with  a  popula- 
tion of  about  2,000  Inhabitants,  and  is  situ- 
ated at  the  Junction  of  appellant's  line  of 
railroad  and  a  branch  line  Imown  as  the 
"Shreveport  Branch";  that  the  present  sta- 
tion building,  which  is  a  cbmbinatlon  one  for 
both  freight  and  passengers,  is  a  frame  build- 
ing about  30  years  old;  that  It  is  not  of 
sufficient  capacity  for  the  convenience  of 
travel ;  that  it  is  unsightly  and  unsanitary ; 
and  that  it  is  Inconveniently  located,  in  that 
it  is  too  close  to  the  main  track  to  afford  plat- 
form space  between  the  station  building  and 
the  railroad.  The  contention  of  appellant 
was,  and  Is,  that  a  building  constmcted 
according  to  the  orders  of  the  Corporation 
Commission  would  cost  about  $25,000,  and 
that  the  present  building  could  be  repaired 
and  additions  made  thereto  so  as  to  furnish 
adequate  accommodations  at  an  expense  not 
^ceeding  $0,000.  It  was  shown  by  the 
testimony  that  the  building  was  unsanitary 
for  the  reason  that  water  stood  under  it  for 
seven  or  eight  mouths  In  the  year,  furnishing 
a  breeding  place  for  mosquitoes,  but  testi- 
mony was  adduced  by  appellant  tending  to 
show  that,  according  to  reports  of  Its  engi- 
neers, this  condition  could  and  would  be  recti- 
fied. 

We  do  not  think  that  the  testimony  In  the 
case  presents  such  a  state  of  facts  as  would 
Justify  this  court  in  disregarding  the  finding 
of  the  Corporation  Commission  and  the  cir- 
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cnlt  court.  If  we  Indulge  onrselves  In  tbe 
utmost  latitude  in  rerlewlug  the  testimony, 
It  cannot  be  said  that  the  preponderance  is 
against  the  findings  of  the  Commission  and 
tlte  drcnlt  court.  When  it  comes  to  the  exer- 
cise of  mere  discretion,  we  do  not  feel  author- 
ized to  substitute  our  judgment  for  that  of 
the  Corporation  Commission  or  the  circuit 
court  unless  we  can  discover  that  according 
to  the  preponderance  of  the  eridence  it  is 
unwise  or  unjust  to  require  the  carrier  to 
comply  with  the  order  with  respect  to  the 
construction  of  a  new  building.  The  statutes 
of  the  state  lodged  that  power,  primarily,  in 
the  Corporation  Commission,  and  have  since 
transferred  it  to  tbe  Railroad  Commission, 
and  it  was  not  the  purpose,  we  conceive,  of 
the  framers  of  tbe  statute  in  aKowtng  an  ap- 
peal to  substitute  the  Judgment  of  tbe  courts, 
unless  it  appears  that  an  error  was  made  by 
the  Conuuission  in  its  conclusions. 

[2]  An  attack  was  made  on  tbe  validity  of 
tbe  order  on  the  gronnd  that  the  report  of 
the  Commission  recites  that  the  conclusions 
were  reached  after  a  personal  insiiection  of 
tbe  locality  by  tbe  members  of  the  Corpora- 
tion Commission,  and  also  uixin  a  report  of 
the  Commission's  engineer  as  well  as  upon 
the  evidence  in  tbe  case.  The  contention  is 
that  the  statute  having  given  a  hearing  In 
the  courts  concerning  tbe  propriety  of  the 
Commission's  order,  and  that  the  hearing  in 
the  courts  must  be  on  the  record  made  before 
the  Commission,  this  provisipn  would  be  nul- 
lified if  tbe  Commission  be  permitted  to 
gather  evidence  from  personal  investigation 
or  inspection.  The  claim  is  that  this  renders 
tbe  order  of  the  Commission  void  because 
it  acquired  Information  which  could  not  be 
put  into  the  record,  and  which  is  not  avail- 
able to  the  courts  on  review.  Counsel  rely 
upon  the  decision  of  tbe  Supreme  Court  of 
tbe  United  States  In  the  case  of  Interstate 
Commerce  Commission  t.  I*  &  K.  By.  Co., 
227  U.  S.  88,  33  Sup.  Ct  188,  67  L.  Ed.  431, 
where  it  was  held  that  tbe  provision  in  the 
statute  creating  tbe  Interstate  Commerce 
Commission  (par.  12)  which  authorizes  the 
Commission  to  gather  information  on  its 
own  initiative,  was  only  available  (or  use 
in  instituting  prosecutions  for  violations  of 
law,  and  not  for  a  hearing  on  the  fixing  of 
rates. 

[3]  The  statute  (Crawford  &  Moses'  Digest, 
S  1639)  authorizes  the  Corporation  Commis- 
sion, after  filing  of  such  i>etition,  "to  proceed 
to  make  a  personal  inspection  of  the  condi- 
tions complained  of  and  investigate  the  ob- 
jects sought  to  be  accomplished,"  but  this 
does  not  mean  that  evidence  is  to  be  heard 
which  cannot  be  put  into  the  record,  for  the 
provision  of  the  statute  in  regard  to  appeals 
contemplates  that  the  court  shall  hear  tbe 
cause  upon  tbe  record  made  before  the  Com- 
mission. It  is  true  that  the  statute  provides 
for  an  appeal  to  the  circuit  court  on  the 
record   made   before   the   Commission,   and 


this,  of  course,  negatives  the  idea  that  the 
Commission  may  consider  matters  within 
their  personal  knowledge  which  cannot  be 
put  into  the  record,  but  aside  from  any  ex- 
press statutory  authority  it  was  within  the 
power  of  the  Comnrission  to  make  a  personal 
inspection,  not  to  gather  evidence,  but  to 
understand  that  which  is  introduced  in  such 
form  as  can  be  put  into  the  record  for  con- 
sideration on  appeal.  That  is  all  that  it  is 
shown  was  done  in  this  case.  It  does  not 
appear  from  the  report  of  the  Commission 
that  it  gathered  any  evidence  not  in  the 
record,  but  merely  that  there  was  a  personal 
inspection.  Notwithstanding  such  inspection 
by  the  members  of  the  Commission,  the  case 
is  heard  in  review  by  the  courts  on  Ine 
record  made,  and  not  by  any  outside  mafters 
which  the  Commission  may  have  considered, 
and  If  upon  that  record  it  appears  that  the 
order  was  erroneous,  it  becomes  the  duty  of 
tbe  court  to  set  it  aside.  The  fact  that  the 
Commissioners  have  made  a  personal  inspec- 
tion may  put  tbem  in  a  better  attitude  than 
tbe  courts  on  review  to  comprehend  tbe 
evidence  adduced  before  them,  and  this  af- 
fords a  reason  why  the  order  should  not  be 
overturned  unless  It  affirmatively  appears  to 
be  erroneous,  yet  the  tact  that  there  was  an 
inspection  does  not  alter  tbe  rule  that  in  !^ 
review  by  the  courts  the  case  must  be  heard 
upon  tbe  record  as  made  before  the  Com- 
mission. 

[4,  t]  It  is  also  recited  in  the  report  of 
the  Commission  that  there  was  as  inspection 
by  the  engineer  of  the  Commission.  It  is 
contended  that  this  invalidates  the  order  of 
the  Commission  because  the  report  of  the 
engineer  is  not  in  the  record.  The  record 
does  not  show  that  the  engineer  made  a  re- 
port in  writing  to'  the  Commission.  Tlie 
written  -report  or  opinion  of  the  Commission 
merely  recites  that  ''the  conditions  at  tbe 
town  of  Lewisville  were  inspected  by  tbe 
engineer  of  the  Commission  and  by  the 
members  of  the  Commission."  The  Commis- 
sion bad  the  right  to  consider  tbe  report  of 
its  engineer,  if  there  was  such  report,  as  It 
would  have  been  advisory  in  Its  character, 
and  not  evidentiary,  and  tbe  report  should 
have  been  put  into  the  record.  Appellant 
had  the  right  to  insist  that  it  go  Into  the 
record,  but,  having  failed  to  have  it  done,  is 
not  in  an  attitude  to  complain,  Furttier- 
more,  appellant  has  bad  the  benefit  of  a  trial 
de  novo  in  the  drcuit  court  on  the  record, 
which  included  all  of  the  testimony  which 
it  saw  fit  to  introduce  befor«  the  Commission. 
It  is  not  shown  that  anything  was  omitted 
which  is  material  to  appellant's  case,  and  it 
has  been  atforded  full  protection  of  the  law 
in  all  of  its  rights  by  a  trial  in  the  circuit 
court  where  the  cause  was  beard,  not  for 
the  purpose  of  reviewing  for  errors  of  the 
Commission,  but  to  determine  tbe  merits  of 
the  controversy.  The  fullest  requirements  of 
the   law    are    thus   satisfied.     Ohio   Valley 
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Water  Co.  v.  Ben  Avon  Borough,  253  U.  S. 
287,  40  Sup.  Ct  527.  64  L.  Ed.  90S. 

[6]  LasQy,  It  Is  contended  that  It  is  be- 
yond the  power  of  the  Commission  to  pre- 
scribe the  character  of  the  building  and  the 
material  of  which  it  should  be  constructed. 
The  power  to  require  the  construction  of  a 
new  station  building  carries  with  it,  by 
implication,  the  power  to  prescribe  the  kind 
nnd  capacity  of  building  and  the  material. 
Of  course  this  power  cannot  be  captiously 
or  arbitrarily  exercised.  We  do  not  find 
that  the  order  of  the  Commission  is  open  to 
that  charge.  Appellant  merely  denies  the 
authority  of  the  Commission  to  give  any 
directions  with  respect  to  the  kind  of  mate- 
rial, and  in  this  we  think  that  counsel  Is 
mistaken. 

We  discover  no  ground  for  setting  aside 
the  order  of  the  Commission,  and  the  Judg- 
ment of  the  circuit  court  will  therefore  be 
oflSrmed. 

HABT  and  SMITH,  JJ.,  dissent 


CHICAQO,  R.  I.  &  P.  RY.  CO.  v.  NATIONAL 
*        FIRE   INS.  CO.   OF   HARTFORD, 
CONN.      (NO.  65.) 

(Supreme  Court  of  Arkansas.    Dec.  24,  1921.) 

1.  Rallrouls    «=s>484(3)— Origin    of   Are    held 
qNMtloii  for  Jaiy. 

In  an  action  under  Crawford  &  Moses'  Dig. 
f  8568,  against  a  railroad  to  recover  damages 
for  burning  of  a  barn,  whether  the  fire  was 
communicated  by  defendant's  passing  engine,  or 
by  a  gin  plant,  held  for  the  jury. 

2.  Railroads  «=9482(2)— Evidaace  of  origin  of 
fire  tufllclent. 

In  the  absence  of  direct  and  positive  testi- 
mony as  to  the  origin  of  a  fire  which  consumes 
inflammable  property  situated  near  a  railroad 
track  soon  after  the  passage  of  a  locomotive, 
it  is  not  necessary  that  the  evidence  be  undis- 
puted, but  it  is  sufficient  if  all  the  facts  and 
circumstances  in  evidence  fairly  warrant  the 
conclusion  that  the  fire  did  not  originate  from 
some  other  cause. 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty;  Geo.  W.  CUrk,  Judge. 

Action  by  the  National  Fire  Insurance 
Company  of  Hartford,  Ck>nn.,  against  the 
Chicago,  Bock  Island  &  Pacific  Railway  Com- 
pany. Judgm«it  for  plaintiff,  and  d^end- 
ant  appeals.    Affirmed.  ' 

Thos.  S.  Buzbee  and  H.  T.  Harrison,  both 
of  Little  Bock,  for  appellant 

Trimble  &  Trimble,  of  Lonoke,  and  Jas.  A. 
Watkins,  of  Little  Rock,  for  appellee. 

McCULLOCH,  C.  J.  This  Is  an  action 
against  appellant  railroad  corporation,  to  re- 


cover damages  under  the  statute  which  makes 
such  corporations  liable  for  injury  to  property 
caused  by  fire  communicated  from  a  (ocomo- 
tiv&  Crawford  &  Moses'  Dig.  {  8569.  The 
claim  is  based  on  the  destruction  by  fire  of 
a  hay  bam  situated  near  appellant's  track 
in  the  town  of  Lonoke.  The  mly  question 
raised  on  this  appeal  is  as  to  the  legal  suffi- 
ciency of  the  evidence. 

The  building  was  constructed  of  galvanis- 
ed Iron — ^roof  and  walls — resting  on  a  con- 
crete foundation,  and  was  situated  about 
90  feet  from  the  north  side  of  the  track, 
several  blocks  west  of  the  railroad  station 
at  Lonoke.  It  was  filled  with  hay,  and  the 
door  was  closed.  There  were  no  openings 
except  a  space  about  five  or  six  Inches  wide 
between  the  bottom  of  the  door  and  the  con- 
crete floor,  and  there  was  a  bole  about  the 
size  of  a  man's  fist  which  had  been  punched 
through  the  iron  siding  by  the  tongue  of  a 
wagon.  Loose  hay  was  scattered  in  front 
of  the  door.  The  fire  was  discovered  about 
1  o'clock  on  the  morning  of  September  23, 
1917,  a  few  minutes  after  the  east-bound 
passenger  train  on  appellant's  road  passed 
along.  There  is  a  conflict  in  the  testimony 
as  to  whether  or  not  the  Are  was  discovered 
before  the  train  passed.  The  engineer  of 
the  tmln  and  several  other  witnesses  testi- 
fied that  they  saw  the  fire  as  the  train  ap- 
proached. There  were  other  witnesses 
whose  testimony  tended  to  show  that  there 
was  no  fire  atrant  the  barn  until  after  the 
engine  passed.  This  testimony  is  negative 
in  form,  but  it  warranted  the  finding  that 
witnesses  who  passed  along  there  Immedi- 
ately before  the  train  approached  did  not 
see  any  fire  there,  and  that  they  would  have 
seen  the  fire  if  It  had  been  burning  then,  as 
stated  by  the  engineer  and  other  witnesses 
on  the  train. 

There  Is  more  or  less  conflict  on  the  other 
features  of  the  testimony.  For  instance 
some  of  the  witnesses  say  tiiat  the  wind  was 
coming  from  the  south,  so  that  it  would 
have  carried  the  sparks  from  the  engine  over 
to  the  bam,  while  other  witnesses  testified 
that  the  wind  was  blowing  toward  the  .south, 
which  would  have  prevented  the  sparks 
being  carried  from  the  engine  to  the  bam. 

The  engineer  and  other  witnesses  testified 
that  steam  had  been  shut  off,  and  that  the 
engine  was  merely  rolling  down  to  the  sta- 
tion, and  that  under  these  circumstances  an 
engine  never  throws  sparks.  There  is  testi- 
mony, however,  to  the  effect  that  there  was 
a  slight  up  grade  there,  and  that  the  engine 
must  have  be&a  working  steam  at  the  time. 
The  testimony  tends  to  show  that  an  engine 
will  throw  sparks  when  working  steam.  Ap- 
pellant also  adduced  testimony  that  the  en- 
idne  had  been  ln.spected  shortly  before  this 
Ore  occurred,  and  was  also  Inspected  shurtl.v 
afterwards,  and  was  found  to  be  in  good 


fljaFor  other  caaes  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexaa 


Digitized  by 


Uoogle 


Ark.) 


WISCONSIN  &  ARKANSAS  DUMBER  CO.  v.  SMITH 

(236  S.W.) 


1007 


condition  wltli  respect  to  the  appliances  for 
preventing  the  escape  of  sparks. 

[1,2]  There  was  a  light  plant  and  gin 
about  160  feet  vest  of  the  bam,  but  there  is 
no  afflrmatlve  evidence  that  these  were  being 
operated  at  the  time  of  fire.  All  the  Iflstl- 
mony  on  the  subject  Is  that  a  witness  spoke 
of  talking  with  the  night  fireman.  However, 
we  think  it  was  a  question  for  the  Jury  to 
determine  whether,  under  the  drcumstancee, 
evea  If  the  gin  plant  was  being  operated,  the 
flre  was  communicated  from  that  source  or 
from  a  passing  railroad  engine.  We  have 
laid  down  the  rule,  and  have  adhered  to  it, 
that  in  the  absence  of  direct  and  positive  tes- 
tim<Miy  as  to  the  origin  of  a  flre  which  con- 
sumes inflammable  property  situated  near  a 
railroad  track  soon  after  the  passing  of  a  lo- 
comotive, the  inference  might  be  drawn  that 
the  flre  originated  from  sparks  from  the 
passing  locomotive.  Railway  Co.  v.  Dodd,  » 
Ark.  317,  27  S.  W.  227.  We  have  held  that 
in  order  to  be  able  to  draw  that  inference 
it  is  not  essential  that  the  evidence  should 
exclude  all  possibility  of  another  origin  of 
the  fire  or  that  the  evidence  be  undisputed, 
but  it  is  ssffident  ''if  all  the  facts  and  cir- 
cumstances in  evidence  fairly  warrant  the 
conclusion  that  the  fire  did  not  originate 
from  some  other  cause;"  St  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Dawscm.  77  Ark.  434,  92  S.  W.  27. 
In  the  present  case  no  witness  testified  that 
he  saw  sparks  escaping  from  the  engine, 
but  the  circumstances  are  shown  to  be  such 
that  a  spark  could  have  escaped,  and  the 
Jury  were  warranted  in  finding  that,  since 
the  fire  was  discovered  immediately  after 
the  passing  of  an  engine,  it  originated  from 
that  source.  We  are  therefore  of  the  opin- 
ion, that  there  was  evidence  sufficient  to  sup- 
port the  verdict. 

Judgment  affirmed. 


WISCONSIN   &   ARKANSAS   LUMBER   CO. 
V.SMITH.    (No.  40.) 

(Supreme  Court  of  Arkansas.    Dec.  12,  1921. 
Rehearing  Denied  Jan.  16,  1922.) 

1.  Master  and  servant  «=3278(I8)— Negllgenoe 
causing  derailment  of  motor  car  shown. 

Evidence  in  action  for  Injury  to  a  section 
band  from  derailment  of  a  motorcar  held  to 
support  a  verdict  for  plaintiff  on  the  theory  of 
negligence  in  coupling  to  the  rear  of  the  car, 
with  a  wire,  a  disabled  car,  and  running  them 
at  a  high  speed,  and  that  this,  rather  than  a 
stone  on  the  track,  caused  the  accident. 

2.  Trial  <8s»l9l(IO)  —  Instruotlon  held  not  to 
assume  negligence. 

An  instruction  in  action  for  injuries  to 
servant  merely  predicating  right  to  recover 
OD  a  finding  of  negligence,  as  alleged  in  the 


complaint,  held  not  open  to  the  objection  of 
assuming  defendant  was  negligent 

3.  Trial  ®s>296(3)— An  Instruction,  submitting 
grounds   of   negligence  other  than   pleaded, 
held  harmless  In  view  of  other  Instructions 
and  the  evidence. 
Where  an  instruction  predicated  plaintiff's 
right  to  recover  on  proof  of  negligence  pleaded 
in  the  complaint,  and  the  proof  was  directed 
solely  to  such  allegations,  and  bo  other  grounds 
of  negligence  were   relied  on,   an  instruction 
that  it  was  defendant's  duty  to  exercise  ordi- 
nary care  for  plaintiff's  protection  while  in  its 
employ,  and  directing  verdict  for   him  if  the 
jury   found   from   the  evidence  that  defendant 
negligently   failed   to   exercise   such   care,  and 
that  such  failnre  caused  the  injury,  while  er- 
roneous in  submitting  other  grounds  of  negli- 
gence than  pleaded,  was  harmless. 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Action  by  Ernest  Smith  against  the  Wis- 
consin &  Arkansas  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeaUs. 
Afiirmed. 

Ernest  Smith  sued  the  Wisconsin  &  Ar- 
kansas Lumber  Company  to  recover  damages 
for  being  negligently  injured  by  said  com- 
pany while  in  its  employment 

In  October,  1920,  Ernest  Smith  was  work- 
ing for  the  Wisconsin  &  Arkansas  Lmntier 
Company  as  a  section  band  for  $3.50  per  day. 
At  the  time  he  was  injured  he  was  engaged 
in  the  work  of  surfacing  the  log  road  of  the 
company,  and  there  were  about  10  members 
of  the  section  crew.  They  went  to  and  from 
their  work  in  two  motorcars.  They  started 
home  in  the  two  cars.  The  rear  car  got  so 
It  would  not  run  under  its  own  power,  and 
it  was  fastened  to  the  front  car  with  some 
telephone  wire,  so  that  the  space  between  the 
front  and  rear  car  was  something  like  12 
or  15  inches.  After  they  had  been  coupled 
together  they  were  run  for  a  half  of  a  mile, 
and  came  to  a  steep  grade.  The  section 
foreman  was  in  charge  of  the  cars,  and  was 
running  them  at  a  speed  of  about  20  or  25 
miles  per  hour.  As  they  approached  a  road 
crossing,  the  front  car  Jumped  the  track,  and 
the  plaintiff  was  thrown  off,  and  the  rear 
car  passed  over  his  leg,  breaking  it  The 
front  car  was  being  run  backwards  at  the 
time  the  wreck  occurred. 

Smith  was  sitting  in  the  rear  part  of  the 
car,  looking  forward,  when  it  l^t  the  track. 
According  to  his  testimony,  fast  nmnlng  and 
the  rear  car  being  coupled  on  the  front  car 
caused  the  front  car  to  leave  the  track.  The 
rear  car  pushed  against  the  front  car,  and 
caused  it  to  Jump  the  track.  Smith  was 
looking  straight  ahead  at  the  time  the  ac- 
cident occurred  and  did  not  see  any  rock  on 
the  track. 

Burl  Young,  another  section  hand,  was  on 
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the  car  with  Smith  when  the  accident  oc- 
curred. He  corroborated  the  testimony  of 
Smith  in  the  main.  He  said  that  the  front 
car  went  off  to  the  left,  and  Smith  was 
thrown  from  it,  and  the  wheels  of  the  rear 
car  passed  over  his  body,  breaking  his  leg. 
According  to  his  testimony,  the  space  be- 
tween the  rear  and  front  car  was  12  or  15 
IncbeE.  The  rear  car  left  the  track  after  the 
front  car  had>Jumped  it  -It  was  raining, 
and  the  cars  were  running  at  a  rate  of  speed 
between  25  and  30  miles  an  hour.  The 
section  foreman  wag  running  the  front  car. 

Witnesses  for  the  plaintiff  testified  that 
they  had  never  seen  the  two  cars  tied  to- 
gether before,  and  had  never  seen  them  run 
at  such  a  high  rate  of  speed,  although  they 
had  been  In  the  employment  of  the  c<Hnpany 
from  5  to  15  years.  The  motorcars  weighed 
900  pounds  each,  and  no  attempt  was  made 
to  slacken  their  speed  when  they  started 
down  the  steep  grade  to  the  crossing. 

On  the  part  of  the  defendant  it  was  shown 
that  the  front  motorcar  hit  a  rock,  which 
had  in  some  unknown  way  got  on  the  track, 
and  that  this  caused  the  wreck  which  injur- 
ed the  plaintiff.  It  was  also  shown  by  the 
defendant  that  the  cars  were  not  running  at 
a  rate  of  speed  greater  than  6  or  8  miles  per 
hour. 

The  Jitty  returned  a  verdict  for  the  plain- 
tiff, and  from  the  Judgment  rendered  the  de- 
fendant has  appealed. 

Henry  Berger,  of  Malvern,  and  Mehaffy, 
Uonham  &  Mehaffy,  of  Little  Rock,  for  ap- 
pellant 

D.  D.  Glover,  of  Malvern,  for  appellee, 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  first  earnestly  insisted  by 
counsel  for  the  defendant  that  the  evidence 
is  not  legally  sufficient  to  support  the  ver- 
dict We  do  not  agree  with  counsel  in  this 
contention.  According  to  the  evidence  ad- 
duced in  favor  of  the  plaintiff,  the  two  cars 
weighed  900  pounds  each,  and  it  was  an  un- 
usual things  to  run  them  coupled  together. 
It  was  also  unusual  to  ran  them  at  such  a 
high  rate  of  speed  as  from  20  or  30  miles  an 
hour.  It  is  fairly  inferable  from  the  testi- 
mony of  the  plaintiff  that  the  wreck  was 
caused  by  the  rear  car  bumping  into  the 
front  car  and  pushing  it  so  that  It  jumped 
and  left  the  track. 

It  is  true,  as  contended  by  counsel  for  the 
defendant  that  it  was  not  negligence  in  it- 
self to  couple  the  two  cars  together  for  the 
purpose  of  bringing  tbMn  to  the  station;  but 
the  jury  might  have  inferred  negligence  from 
the  attendant  circumstances.  The  defend- 
ant's foreman  knew  the  weight  of  the  cars, 
and  he  fastened  them  together  with  a  tele- 
phone wire.  He  might  have  anticipated 
that  the  rear  car  would  bump  Into  the  front 
car  and  push  it  from  the  track,  and  especial- 


ly so  if  be  ran  the  cars  at  a  rapid  and  un- 
usual rate  of  speed. 

According  to  the  plaintiff's  testimony  the 
cars  were  being  run  at  a  rate  of  20  to  25 
miles  an  hour,  and  another  witness  said 
theit  were  run  at  the  rate  of  26  to  30  miles 
an  Kour. 

The  plaintiff  and  other  witnesses  for  him 
testified  that  they  were  riding  on  the  frmt 
car  and  looking  ahead.  Th^  did  not  see 
any  rock  on  the  track.  The  jury  might 
have  legally  inferred  from  the  testimony 
that  the  rock  was  not  there  and  that  the 
wreck  was  caused  by  the  rear  car  bumping 
into  the  front  one  and  pushing  it  from  the 
track.  This  would  constitute  sudi  negli- 
gence as  would  warrant  the  jury  In  finding 
a  verdict  for  the  i^aintlff. 

[2]  It  is  next  insisted  that  the  court  erred 
in  giving  instruction  No.  1  at  the  request  of 
the  plaintiff.  A  spedflc  objection  was  made 
to  the  Instruction  because  it  a8sume.3  that 
the  defendant  was  negligent.  The  Instruc- 
tion is  not  op«i  to  the  vice  complained  of. 
We  do  not  deem  it  necessary  to  set  out  the 
instruction,  as  it  in  plain  terms  predicates 
the  right  of  the  plaintiff  to  reco^rer  upon  a 
finding  of  negligence,  as  alleged  in  the  com- 
plaint by  the  jury.  After  telling  the  Jury 
that  it  must  find  from  the  evidence  that  the 
plaintiff  was  injured  while  in  the  exercise 
of  ordinary  care  for  his  own  protection,  and 
that  he  had  not  assumed  the  risk,  the  in- 
struction ccmtinnes: 

"And  yon  find  from  the  evidence  that  he  was 
injured  on  account  of  the  negligence  of  the 
defendant  company,  its  agents,  servantg,  or 
employees  as  alleged  in  his  complaint,"  etc. 

Instruction  No.  2  defines  negligoice  tx»  the 
jury. 

It  is  also  insisted  that  the  court  erred  in 
giving  Instruction  No.  3,  which  Is  as  follows: 

"You  are  instructed  that  if  you  find  from 
the  evidence  in  this  case  that  the  plaintiff  was 
in  the  employ  of  the  defendant  company  and 
that  he  was  in  the  discbarge  of  his  dnty  to  the 
company  and  you  find  from  the  evidence  that 
at  the  time  he  was  injured  that  he  was  in  the 
exercise  of.  ordinary  care  for  his  own  protec- 
tion, and  that  he  bad  not  assumed  the  risk, 
and  you  find  from  the  evidence  that  he  was  in- 
jured as  alleged  in  his  complaint,  on  accotmt  of 
the  negligence  of  the  defendant  company,  its 
agents,  servants,  or  employees,  by  negligently 
conpling  the  two  motorcars  together,  or  neg- 
ligently operating  them  after  being  coupled 
together,  and  that  such  negUgence,  if  yon  find 
by  a  preponderance  of  the  evidence  that  said 
acts  were  negligence,  and  that  the  same  was 
the  proximate  cause  of  the  injury,  it  will  be 
your  duty  to  find  for  the  plainti£E." 

It  is  insisted  that  this  Instruction  is  er- 
roneous In  submitting  to  the  jury  the  negli- 
gence of  the  defendant  in  coupling  the  two 
motorcars  together  and  Its  negligence  In  op- 
erating them  after  being  counplcd  together. 
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We  do  not  agrfee  with  counsel  In  this  con- 
tention. It  Is  true  It  tras  necessary  to  bring 
the  defective  motorcar  back  to  the  station, 
but  the  jury  might  have  found  that  there 
was  negligence  under  the  attendant  circum- 
stances. The  two  cars  weighed  900  pounds 
each,  and  were  fastened  together  with  a 
telephone  wire,  with  nothing  to  keep  them 
from  bumping  into  each  other.  It  was  rain- 
ing, and  all  the  employees  were  carried 
along  on  the  cars.  There  was  a  steep  grade 
for  them  to  go  down  before  reaclilng  the 
stopping  place.  The  Jury  might  have  found 
that  the  rear  car  bumped  into  the  front  one 
and  pushed  it  off  of  the  track,  and  that  there 
was  negligence  in  tying  them  together  with 
the  telephone  wire  and  bringing  them  in, 
without  anything  to  hold  them  apart,  under 
the  conditions  stated,  with  the  section  crew 
on  them. 

Agnin,  from  the  testimony  of  one  of  the 
witnesses,  it  is  inferable  that  the  high  rate 
of  speed  at  which  the  cars  were  being  pro- 
pelled caused  the  front  one  to  jump  from  the 
track,  and  thereby  throw  the  plaintiff  off 
and  severely.  Injure  him.  In  another  In- 
struction the  court  told  the  jury  that  before 
the  plaintiff  could  recover  It  must  not  only 
find  from  the  evidence  that  the  car  was 
being  operated  at  a  negligent  rate  of  speed, 
but  that  the  plaintiff  must  show  that  this 
caused  the  car  to  leave  the  track.  The  court 
also  told  the  Jury  that,  even  though  it  should 
believe  that  coupling  the  cars  together  was 
a  negligent  act,  before  the  plaintiff  could  re- 
cover on  this  account  the  burden  was  on  him 
to  show  that  this  caused  the  car  to  wreck. 
In  each  of  these  last  two  Instructions  the 
court  specifically  told  the  Jury  that  If  the 
plaintiff  failed  to  maintain  the  burden  of 
proof  in  this  respect,  the  verdict  of  the  jury 
must  be  for  the  defendant  on  this  allegation 
of  negligence. 

[3]  Again  It  is  insisted  that  the  court  erred 
in  giving  Instruction  No.  6.  which  Is  as  fol- 
lows; 

"¥ou  are  instructed  that  the  defendant  com- 
pany owed  the  plaintiS  the  dnty  of  exercising 
ordinary  care  for  his  protection  whUe  In  their 
23Sa.W<-«« 


employ  and  in  the  dischnrge  of  his  duty,  and 
if  you  find  from  the  evidence  that  the  defendant 
company,  its  agents,  servants,  or  employees 
negligentiy  failed  to  exercise  that  degree  of 
care,  and  you  find  that  this  failure  in  this  re- 
spect caused  the  plaintiif'a  injury,  then  you  are 
told  and  instructed  to  find  for  the  plaintiff." 

It  Is  claimed  that  this  Instruction  to  erro- 
neous because  it  submits  to  the  Jury  other 
grounds  of  negligence  than  those  named  In 
the  complaint.  While  the  Instruction  is  er- 
roneous in  this  respect.  It  does  not  constitute 
prejudicial  eror  calling  for  a  reversal  of  the 
judgment  As  we  have  already  seen,  in- 
struction No.  1  predicates  the  right  of  the 
plaintiff  to  recover  upon  proof  of  the  allega- 
tlcms  of  negligence  contained  in  his  com- 
plaint. No  other  grounds  of  negligence 
were  relied  on  by  the  plaintiff.  His  proof 
was  directed  solely  to  these  two  allegations 
of  negligence.  The  defense  of  the  comiwiny 
was  that  the  wreck  was  caused  by  a  rock 
which  had  by  some  means  been  placed  upon 
the  track.  In  the  exercise  of  common  sense 
the  Jury  could  not  have  been  misled  in  the 
matter.  At  the  request  of  the  defendant  the 
Jury  was  specifically  told  that,  If  It  believed 
from  the  evidence  that  the  car  was  caused 
to  leave  the  track  by  a  rock  wedged  between 
the  crossing  plank  and  the  rail  of  the  track, 
the  plaintiff  could  not  recover,  and  Its  ver- 
dict must  be  for  the  defendant  Thus  it 
will  be  seen  that  the  record  affirmatively 
shows  that  no  prejudice  could  have  resulted 
to  the  defendant  from  the  instruction  com- 
plained of. 

It  is  well  settled  In  this  state  that  a  Judg- 
ment will  not  be  reversed  for  an  erroneous 
instruction  not  prejudicial  to  the  party  seek- 
ing a  reversal.  McArthur  v.  State,  59  Ark. 
431,  27  8.  W.  628;  Geren  v.  St  L.,  I.  M.  &  S. 
Ry.  Co..  99  Ark.  226, 137  8.  W.  1100 ;  St  U,  I. 
M.  &.  S.  By.  Co.  V.  Wiggam,  98  Ark.  259.  13.") 
S.  W.  889 ;  St.  L.,  I.  M.  &  S.  By.  Co.  v.  Carter, 
93  Ark.  689,  126  S.  W.  99;  St  L.,  1.  M.  A  S. 
Ry.  Co.  V.  Dowgiallo,  82  Ark.  289,  101  8.  W. 
412. 

We  find  no  reversible  error  in  the  record, 
and  the  judgmoat  will  he  affirmed. 
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RUSK  V.  WEST  et  al.     (No.  21835.) 

(Supreme  Court  of  MUsouri,  in  Banc     Not. 
30,  1921.) 

1.  Appeal  and  error  ®s>IOIO(l)— Findings  of 
fact  supported  by  substantial  evidence  con- 
clusive in  law  case. 

In  a  law  case  the  findinge  of  the  trial 
court  on  questions  of  fact,  if  supported  by 
substantial  evidence,  must  stand. 

2.  Qttletliig  title  «=b52— Decree  quietlni  title 
to  land  south  of  named  creek  held  not  to 
include  land  north  thereof. 

Decree,  quieting  title  as  against  the  heirs 
of  named  decedent  to  land  in  certain  section 
lying  south  and  west  of  named  creek,  "except 
12  acres,  more  or  less,  formerly  owned  by" 
decedent's  widow,  in  favor  of  plaintiff,  who 
based  claim  of  title  on  adverse  possession, 
held  not  to  cover  a  7-aere  tract  of  which  plain- 
tiff had  never  been  in  possession,  which  the 
widow  had  taken  possession  of  on  decedent's 
death  in  addition  to  the  12  acres  in  such  sec- 
tion awarded  her  as  dower,  though  such  7-acre 
tract  was  south  of  the  creek  at  the  time  of 
decedent's  death,  where  it  was  north  thereof 
at  time  of  the  suit  to  quiet  title,  since  in 
determining  what  land  was  covered  by  the 
decree  the  creek  must  be  taken  as  located 
when  the  suit  was  brought. 

3.  Adverse  possession  <8=>85  (3)— Evidence  hold 
to  prove  adverse  possessors  knew  location  of 
boundary,  and  did  not  merely  Intend  to  claim 
to  true  line. 

In  suit  to  quiet  title,  in  which  defendant 
Claimed  title  by  adverse  possession  of  his 
predecessors  in  interest,  evidence  held  to 
prove  that  boundary  lines  were  fixed  and 
known,  and  that  there  was  no  misapprehension 
between  defendant's  predecessors  and  adjoin- 
ing owners  as  to  the  location  thereof,  as 
against  contenti'on  that  predecessors  were  un- 
certain as  to  the  true  line,  and  intended  merely 
to  claim  thereto. 

4.  Adverse  possession  ®=365(i)— Whether  ad- 
verse possessor  thought  land  to  have  been 
granted  her  immaterial  If  she  claimed  title. 

Where  widow  took  possession  of  a  portion 
of  deceased  husband's  land  adjoining  the  land 
set  off  to  her  as  dower,  it  was  immaterial,  on 
question  whether  she  acquired  title  by  adverse 
possession  to  such  adjoining  tract,  whether 
she  thought  it  a  part  of  the  land  set  off  as  her 
dower  if  she  in  fact  claimed  title  thereto  by 
adverse  possession. 

5.  Adverse  possession  €=385(3)— Evidence 
held  to  prove  possession  under  claim  of 
title. 

In  an  action  to  quiet  title  to  land  to  which' 
defendant  claimed  title  by  adverse  possession, 
evidence  held  to  prove  that  the  possession  of 
the  land  by  defendant's  predecessor  was  un- 
der claim  of  title. 

James  T.  Blair,  C.  3.,  dissenting. 

Appeal  from  Circuit  Court,  Boone  County ; 
David  H.  Harris,  Judge. 


Action  by  William  H.  Rank  against  W.  W. 
West  and  another.  Judgment  for  plaintiff 
and  defendants  appeaL  Reversed  and  re- 
manded. 

Harris  &  Price,  of  Olnmbla,  for  appel- 
lants, 

Ralph  T.  Flnley,  of  St  Louis,  for  respond- 
ent 

GRAVES,  J.  Suit  to  quiet  tiUe  to  40 
acres  of  land  in  Boone  county.  Petition 
is  in  ordinary  form.  Defendants  are  hus- 
band and  wife.  The  land  to  which  plaintiff 
avers  that  he  is  the  owner  in  fee  is  the 
northeast  quarter  of  the  northeast  quarter 
of  section  14,  township  50,  of  range  13.  De- 
fendant W.  W.  West  alone  answered.  His 
answer  is:  (1)  That  "he  has  full  and  com- 
plete title  by  limitations  to  7.07  acres  off 
of  the  aontheast  comer  of  the  northeast 
quarter  of  the  northeast  quarter  of  section 
14,  in  township  50,  of  range  13,  In  Boone 
county,  Mo.,  said  land  being  more  parti- 
cularly described  by  survey  No.  5851,  which 
appears  of  record  in  Book  J,  at  page  63,  of 
the  Survey  Records  of  Boone  bounty.  Mo., 
and  is  in  possession  thereof;"  (2)  that  plain- 
tiff had  full  knowledge  of  defendant's  title, 
and  when  and  how  he  acquired  it,  and  of 
its  exact  nature  and  character;  and  (3)  that 
the  said  defendant  is  the  own»  in  fee  sim- 
ple of  the  said  7.07  acres  of  land  above  de- 
scribed, and  that  the  defendant  and  those  un- 
der whom  he  claims  has  been  in  the  open, 
notorious,  exclusive,  ijnd  continuous  posses- 
sion of  the  same,  claiming  to  be  the  owner 
thereof,  for  more  than  10  years  last  past 
before  the  institution  of  plaintiff's  suit  here- 
in. He  then  asks  that  title  be  determined, 
and  the  title  to  this  small  tract  of  7.07  acres 
be  decreed  to  be  in  him.  The  reply  had  bet- 
ter speak  for  itself,  and  reads : 

"Now  comes  the  plaintiff  and  for  his  reply 
to  defendant's  amended  answer  herein  denies 
each  and  every  allegation  therein  contained. 

"And,  further  replying,  the  plaintiff  states 
that  he  claims  title  to  the  real  estate  described 
in  the  petition  and  amended  answer  herein 
under  one  William  M.  Oliver,  by  mesne  con- 
veyances from  said  Oliver;  that  on  or  about 
November  26,  1912,  said  William  M.  Oliver 
filed  suit  in  the  circuit  court  of  Boone  county, 
Mo.,  to  try,  ascertain,  and  determine  the  title 
to  said  real  estate,  which  suit  is  entitled  'Wil- 
liam M,  Oliver,  Plaintiff,  against  the  Unknown 
Heirs,  Devisees,  Consorts,  and  Alienees  of 
John  McDonald,  Deceased,  and  Others,'  and 
in  which  suit  said  land,  with  other  land,  was 
particularly  described;  that  the  defendants 
in  said  suit  embraced  all  persons  under  whom 
the  defendant  claims  or  might  daim  title  to 
said  real  estate,  and  their  unknown  heirs,  dev- 
isees, consorts,  and  alienees,  and  that  the  de- 
fendant herein  was  in  truth  and  in  fact,  as 
well  as  law,  a  party  defendant  to  said  snit; 
that  service  was  duly  obtained  on  said  defend- 
ants in  said  action  by  publication;  that  there- 
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ifter,  on  March  14,  1914,  at  the  January 
term,  1914,  of  said  court,  said  cause  was  duly 
and  regularly  heard  by  said  court,  and  a  de- 
cree, declaring  and  perfecting  the  title  to  said 
real  estate  in  said  William  M.  Oliver,  was 
duly  rendered  and  entered  by  said  court,  which 
decree  is  final  and  binding  on  all  parties  con- 
cerned, including  the  defendant  herein. 

"And,  further  replying,  the  plaintiff  states 
that  on  January  11,  1913,  after  the  institution 
of  said  suit,  he  acquired  the  title  of  said 
William  M.  Oliver,  and  has  since  been  and  is 
the  owner  in  fee  simple  of  said  land;  that  the 
defendant  had  actual  knowledge  of  the  pend- 
ency of  said  suit,  as  well  as  constructive 
knowledge  thereof,  and  has  actual  knowledge 
'  of  the  rendition  of  said  decree  at  or  about  the 
time  the '  same  was  rendered,  and  never  filed 
any  action  in  said  court  to  review  the  same, 
and  same  has  now  become  final  and  absolute  by 
virtue  of  the  statute  in  such  cases  made  and 
provided,  by  reason  of  which  facts  the  de- 
fendant is  estopped  to  set  up  any  defense  here- 
in againat  \he  title  of  the  plaintiff  to  said 
land,  and  said  former  suit  iias  finally  settled, 
adjudicated,  and  determined  the  title  to  said 
real  estate. 

"Wherefore,  having  fully  replied,  the  plain- 
tiff prays  judgment  in  accordance  with  the 
prayer  of  his  petition." 

Jury  was  waived,  and  upon  trial  before 
the  court  a  judgment  was  entered  decreeing 
title  in  plaintiff  for  all  the  land  in  the  peti- 
tion described,  and  defendant  baa  appealed. 

II]  L  Of  the  knotty  little  problans,  the  in- 
stant case  Is  one.  Wboi  boiled  down  the  issues 
are  really  but  two.  Bemembering  that  It  is 
a  law  case  pure  and  simple,  under  the  plead- 
ings, the  findings  of  the  trial  Judge  upon  the 
queeUons  of  fact,  if  supported  by  substan- 
tial evidence,  must  stand.  Neither  the  plain- 
tiff nor  his  predecessors  In  title  (if  be  has 
title)  have  been  in  possession  of  this  tract 
of  7  acres  Involved-  herein.  By  this  we  mean, 
since  the  death  of  the  man  who  Is  the  ad- 
mitted common  source  of  title.  This  admit- 
ted common  source  of  title  Is  Joseph  S.  Fow- 
ler, who  died  In  about  1878.  The  two  real 
questions  are:  (1)  In  view  of  the  fact  that 
neither  plaintiff  nor  his  immediate  grantors 
have  ever  been  In  the  possession  of  this  land, 
did  plaintiff  make  out  a  paper  title  theretb ; 
and  (2)  If  he  has  made  out  such  paper  title, 
has  defendant  shown  title  by  adverse  posses- 
sion? The  trial  court  found  against  the  de- 
fendant on  his  claim  under  a  rather  peculiar 
finding  of  facts.  The  court  also  found  for 
plaintiff  presumably  on  a  paper  title  from 
the  common  source.  Appellant  contends  that 
neither  finding  Is  supported  by  the  evidence. 
For  convenience  of  the  discussion  we  set  out 
the  full  findings  made  by  the  trial  court, 
thus: 

"This  cause  having  been  submitted  to  the 
court  (sitting  as  a  jury),  and  the  court  having 
beard  the  evidence  adduced  and  the  argument 
of  counsel,  and  being  fully  advised  in  the 
premises,  having-  announced  its  conclusion,  at 
the   request   of   the   defendant,   doth   make   a 
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finding  of  facts  as  found  by  the  court,  which 
is  ordered  filed,  to  wit: 

"That  one  Joseph  S.  Fowler,  deceased,  is 
a  common  source  of  title  to  the  7-acre  tract 
of  land  in  controversy;  that  said  Joseph  S. 
Fowler  died  seized  and  possessed  of  a  con- 
siderable body  of  real  estate  situated  in  Boone 
county,  Mo.,  including  the  northeast  quarter 
of  the  northeast  quarter  of  section  14,  town- 
ship 50,  range  IS;  that  about  the  year  1878, 
partition  proceedings  were  instituted  in  the 
circuit  court  of  Boone  county  by  the  widow 
Susan  P.  Fowler  and  the  heirs  for  the  parti- 
tion of  said  lands  of  the  said  Joseph  S. 
Fowler,  deceased;  that  in  said  partition  pro- 
ceedings, commissioners  were  appointed  by 
said  court  to  set  off  to  the  said  Susan  P. 
Fowler  in  fee  her  dower  rights  in  said  lands 
of  the  deceased,  and  that  said  commissioners 
did  set  off  to  the  said  Susan  P.  Fowler  certain 
described  lands,  including  a  12-acre  tract  de- 
scribed as  the  east  part  of  the  southeast  quar- 
ter of  the  northeast  quarter,  section  14,  town- 
ship 50,  range  13;  that  the  balance  of  the  lands 
included  in  said  partition  proceedings,  and  not 
set  off  to  said  Susan  P.  Fowler,  were  sold  in 
said  partition  proceedings  by  the  sheriff  of 
Boone  county,  Mo.;  that  the  said  7-acre  tract 
now  in  controversy  lies  immediately  north  of 
the  north  line  of  the  12-acre  tract  above  de- 
scribed, and  south  and  east  of  a  bend  of 
Silvers  Fork  creek  as  the  same  ran  in  1878; 
that  a  part  of  the  lands  so  set  off  to  the  said 
Susan  P.  Fowler  was  situated  immediately 
east  of  the  sa3d  7-acre  tract  of  land  now  in 
dispute  and  adjoining  the  same;  that  said 
Susan  P.  Fowler  afterwards  intermarried  with 
one  Reid,  and  became  known  as  Susan  P.  Reid; 
that  immediately  after  said  lands  had  been  set 
off  to  her  by  the  commissioners  as  aforesaid, 
the  said  Susan  P.  Fowler,  or  Susan  P.  Reid, 
entered  into  possession  of  the  lands  so  set 
apart  to  her  and  also  at  that  time,  or  soon 
thereafterward,  entered  into  possession  of  the 
7-acre  tract  now  in  controversy,  and  up  to  the 
line  of  said  creek  as  same  ran  in  1878;  that 
said  creek  at  that  time  formed  a  natural  and 
convenient  boundary  on  the  north  and  west 
side  of  the  tract  or  parcel  of  ground  now  in 
controversy;  that  the  said  Susan  P.  Fowler, 
or  Susan  P.  Reid,  or  some  one  for  her,  inclosed 
said  7-acre  tract  by  building  a  fence  of  some  , 
kind  along  the  south  and  east  banks  of  said 
creek,  and  thus  connecting  and  inclosing  said 
7-acre  tract  with  the  lands  set  off  to  her  by  the 
commissioners;  that  said  Susan  P.  Fowler  or 
Susan  P.  Reid  cleared  the  timber  from  said 
7-acre  tract,  and  cultivated  same,  and  that  she 
and  those  claiming  under  her  have  since  been 
in  the  open  and  continuous  possession  of 
said  land  cultivating  and  using  the  same  in 
connection  with  the  land  set  off  to  her  in  said 
partition  proceeding;  that  the  balance  of  the 
lands  belonging  to  the  said  Joseph  S.  Fowler, 
and  included  in  said  partition  proceedings,  and 
not  set  off  to  the  widow,  Susan  P.  Fowler,  was 
sold  in  said  partition  proceedings  by  the  sher- 
iff of  Boone  county.  Mo. ;  that  the  descriptions 
in  said  partition  proceedings  are  irregular  and 
defective,  but  the  court  finds  that  said  descrip- 
tions were  corrected  by  later  deeds,  and  that 
subsequently  one  William  F.  March  became 
the  record  owner  of  all  the  land  formerly 
owned  by  Joseph  S.  Fowler,  deceased,  in  said 


Digitized  by  VjOOQ  IC 


1012 


235  SOUTHWBSTEBN  BEPOBTER 


(Ho. 


section  14,  including  tbe  7-acre  tract  now  bi 
controversy  and  described  in  plaintiff's  peti- 
tion and  in  defendant's  answer  herein,  ex- 
cept the  lands  set  off  to  the  widow,  Susan 
P.  Fowler;  that  in  19—,  said  W.  F.  March  ac- 
quired the  title  of  Susan  P.  Reid,  subject  to 
her  life  estate,  to  all  the  lands  in  section  14  to 
which  the  said  Susan  P.  Reid  had  the  record 
title,  and  that  he  continued  in  possession  of 
same,  including  the  7-acre  tract  now  in  con- 
troversy, until  his  death  in  1917,  when  his 
heirs  brought  a  partition  suit  and  had  the 
land  sold  thereunder;  that  at  said  partition 
sale  the  defendant  W.  W.  West  became  the 
purchaser  and  went  into  the  possession  of  said 
lands,  including  the  7-acre  tract  now  in  cgn- 
troversy,  and  is  now  in  possession  of  same; 
that  the  7-acre  tract  now  in  controversy  was 
not  described  and  included  in  tbe  netlUon  filed 
in  said  March  partition  suit,  nor  is  said 
7-acre  tract  described  or  induded  in  the 
sheriffs  deed  to  the  defendant  West  under 
the  order  of  sale  in  said  partition  proceedings. 

"Tht  court  further  finds  from  all  the  facts 
and  circumstances  in  evidence  that,  although 
Susan  P.  Reid  remained  in  possession  of  the 
7-acre  tract  now  in  controversy  for  approxi- 
mately 40  years,  and  until  the  date  of  her 
death  about  3  years  ago  (the  exact  date  not 
being  shown  by  the  evidence),  her  possession 
was  not  under  claim  of  title;  that  during  all 
that  period  of  time,  so  far  as  shown  by  the 
evidence,  no  question  ever  arose  regarding  the 
boundary  line  between  tbe  lands  of  the  said 
Susan  P.  Reid  and  the  adjoining  landowner 
on -her  north  and  west,  and  that,  so  far  as  ap- 
pears from  the  evidence,  the  question  of  the 
boundary  line  was  never  considered  or  dis- 
cussed between  said  Susan  P.  Reid  and  her 
adjoining  neighbor  and  landowner  on  the 
north  of  the  tract  now  in  controversy;  that 
the  defendant  claims  title  through  the  said 
William  F.  March,  who  purchased  the  12-acre 
tract  from  Susan  P.  Reid  in  the  year  1899, 
subject  to  the  life  estate  of  said  Susan  P. 
Reid  therein,  but  that  in  none  of  the  deeds 
conveying  said  12-acre  tract  was  the  7-acre 
tract  ever  described  or  mentioned;  that,  on  the 
contrary,  in  the  year  1898,  just  prior  to  the 
purchase  by  him  of  the  remainder  interest  in 
said  12-acre  tract,  the  said  W.  F.  March  con- 
veyed the  land  lying  immediately  north  of  and 
adjoining  said  12-acre  tract,  and  expressly 
reciting  in  his  deed  that  he  intended  to  convey 
all  of '  the  land  formerly  owned  by  Joseph  S. 
Fowler  in  section  14,  township  50,  range  13, 
except  the  12-acre  tract  set  off  by  the  com- 
missioners to  Susan  P.  Fowler. 

"The  court  further  finds  that  no  question 
ever  arose  regarding  the  boundary  of  said 
land  and  the  ownership  of  the  7-acre  tract  now 
In  controversy  until  plaintiff  purchased  and  at- 
tempted to  enter  into  possession  thereof  short- 
ly prior  to  the  death  of  Susan  P.  Reid,  and 
less  than  10  years  prior  to  the  institution  of 
this  suit. 

The  court  further  finds  that  defendant  and 
those  under  whom  he  claims  title  by  possession 
have  never  paid  any  taxes  on  said  land,  and 
that  whatever  taxes  have  been  on  said  lands, 
or  any  part  thereof,  during  the  past  10  years, 
have  been  paid  by  plaintiff  and  those  by  and 
throtiirh  whom  he  claims  title. 

"The  court  further  finds  that  plaintiff  is  the 
record  owner  of  the  title  to  the  said  7-acre 


tract  in  controversy  fr6m  the  common  source, 
and  has  the  better  title  from  said  common 
«ource,  and  that  the  possession  of  said  Susan 
P.  Reid  of  the  land  in  controversy  was  not 
adverse  to  the  plaintiff  and  those  under  whom 
he  claims,  and  that  defendant  has  not  acquired 
title  to  the  land  in  controversy  by  adverse 
possessioiL" 

It  will  be  noted  that  tbe  land  in  question  Is 
in  the  east  half  of  the  northeast  quarter  of 
section  14,  township  50,  range  13.  In  1831  a. 
23.83-acre  tract  was  aurreyed  out  of  tliia 
80-acre  tract.  It  was  and  is  known  as  sur- 
yey  No.  835.  Tbls  anrvey  began  at  the 
northeast  comer  of  the  80-acre  tract  It  ran 
south  on  the  east  line  of  the  land  for  a  abort 
distance  of  8  chains  and  60  links  to  the  then 
north  bank  of  Howard's  fork  of  Perche  creek. 
It  then  ran  down  the  stream,  following  the 
meanderlngs  of  the  said  north  bank,  and  tbe 
calls  In  the  survey  ultlmateiy  get  back  to  the 
place  of  beginning.  GThe  following  plat  In 
the  record  will  give  an  Idea: 

-S97'e 
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There  are  five  tracts  within  this  80  acres, 
much  mentioned  In  the  evidence,  and  for 
convenience  we  have  numbered  them  from 
1  to  5.    No.  2  is  old  survey  Na  S3S,    The 
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Straight  llnee  mark  the  creek  bank  in  183L 
There  was  a  surrey  No.  3854  made  In  1918 
to  get  the  boundaries  of  the  tract  of  land 
In  dispute,  which  Is  No.  6,  on  the  plat  as  we 
have  added  the  numbers.  The  dotted  line 
represents  the  old  bed  of  the  creek,  as  it  &&■ 
peared  to  the  surveyor  in  making  survey 
No.  3854.  In  about  1898  the  creek  shifted  so 
that  No.  6,  the  land  In  dispute,  was  left  on 
the  north  side  of  the  creek,  rather  than  south 
and  east  of  it,  as  in  1831.  In  1893  the  creek 
was  practically  between  tracts  1  and  6,  as 
they  appear  upon  this  plat 

Counsel  for  plaintiff  present  a  plat  whldi 
shows  the  situation  of  what  they  denominate 
as  plaintiff's  lands,  as  follows: 
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7-acre  tract  was  not  set  off  to  Mrs.  Fowler, 
later  Mrs.  Reid,  but  she  took  possessicm  of  it 
in  connection  with  the  12-acre  tract  and  the 
other  lands  in  section  13,  which  were  set 
off  to  her. .  This  was  in  1879.  The  7  acres 
was  to  the  north  of  her  12  acres,  and  to  the 
west  of  her  31.96  ayes.  The  7  acres  was 
then  south  and  east  of  the  creek,  when 
now  it  is  north  of  it  These  wlU  suffice  for 
the  facts  for  the  present 

II.  It  is  clear  from  the  findings  nisi  that 
plaintiff  was  not  entitled  to  the  decree,  unless 
be  has  shown  a  paper  title  to  the  land  in 
dispute.  He  has  never  been  In  possession, 
and  was  not  at  the  time  of  the  decree. 
From  Fowler's  time  to  this  suit  no  one  in 
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At  this  point  In  the  facts,  It  should  be  well 
to  state  that  when  Joseph  S.  Fowler  died 
he  left  a  widow,  whose  name  was  Susan 
1'.  Fowler.  Partition  of  the  estate  was  had, 
and  the  widow,  Susan  P.,  vras  allowed  as 
her  own  the  lands  shown  on  the  plat  of  re- 
spondent as  12  acres  in  S.  E.  %  of  S.  D.  % 
of  section  14,  and  31.96  acres  W.  %  of  N. 
W.  %  of  section  13,  and  other  lands.  Susan 
1'.  Fowler  married  LysauUer  Keid,  uud 
therefore  the  name  Susan  P.  Reld  on  this 
plat     In  the  division  of  Fowler  estate  this 


plaintiff's  line  of  title  had  ever  been  in 
posse&slon  of  the  land  in  dispute,  unless  it 
be  W.  F.  March,  and  of  this  we  speak  later. 
The  reply  indicates  that  plaintiff  rests  his 
paper  title  largely  on  a  suit  to  quiet  title 
brought  by  one  William  M.  OUver  In  No- 
vember, 1912.  This  suit  was  against  "the 
unknown  heirs,  devisees,  consorts,  and  al- 
ienees ol  Joseph  S.  Fowler,  deceased,"  umoug 
other  defendants.  The  decree  In  that  case, 
entered  in  March,  1913,  veste  title  in  Wil- 
liam M.  Oliver  to  the  following  lands,  to  wit: 
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"Eighty  acres,  the  west  half  of  the  northeast 
quarter,  and  30  acres,  more  or  less,  being  all 
that  part  of  the  east  half  of  the  northeast 
quarter  lying  south  and  west  of  Silvers  Fork 
creek,  except  12  acres,  more  or  less,  formerly 
owned  by  Susan  P.  Reid,  described  as  follows: 
.  Commencing  at  the  southeast  rorner  of  the 
northeast  quarter;  then<ji*west  24  rods;  thence 
north  80  rods;  thence  iast  24  rods;  thence 
south  80  rods  to  the  beginning,  all  in  section 
14,  township  50,  range  13." 

[J]  The  80  acres  above  described  has  noth- 
inff  to  do  with  this  case.  At  the  time  this 
suit  was  brought  the  evidence  In  this  record 
shows  the  7-acre  tract  to  be  north  of  the 
then  creek.  The  creek  was  practically  on 
the  north  line  of  the  12-Qcre  tract  at  the 
institution  of  this  suit  Oliver  In  his  peti- 
tion based  his  claim  of  title  on  adverse  pos- 
session, for  10  years,  not  otherwise.  The 
question  is  what  land  was  In  fact  covered  by 
this  decree,  conceding  that  the  decree  is  valid 
for  present  purposes.  The  question  Is,  Does 
the  decree  of  1913,  In  favor  of  Oliver,  cover 
the  7-acre  tract  which  under  all  the  evidence 
in  the  record  was  not  on  the  south,  but  on 
the  north  side  of  the  creek  long  prior  t»  the 
institution  of  the  suit,  and  at  the  time  of 
the  Institution  of  the  suit?  By  this  actlou 
Oliver  was  attempting  to  establish  a  record 
title,  instead  of  a  mere  possessory  title,  un- 
der the  10-year  statute  of  limitations.  His 
petition  was  based  on  adverse  possession  for 
10  years,  and  not  otherwise.  When  he  asked 
for  a  decree  of  title  to  the  30  acres  he  aver- 
red that  it  was  south  and  west  of  the  creek 
in  question.  The  land  in  dispute  was  at  this 
time  (1912  and  1913)  not  south  of  the  creek. 
In  determining  what  land  is  covered  by  this 
decree,  we  roust  take  the  creek  as  It  was 
when  Oliver  brought  his  suit,  for  he  said 
nothing  In  his  petition  about  land  soutn 
and  west  of  the  former  bed  of  the  creeit. 
This  decree  of  1913,  under  all  the  evidence, 
did  not  cover  the  land  in  dispute.  Rusk,  the 
plalnttir,  who  bought  in  1913,  testified  that— 

"The  creek  was  approximately  on  the  north 
Ime  of  the  S.  B.  %  of  the  N.  B.  %  of  sec.  14." 

The  other  testimony  In  the  case  placM  this 
change  In  the  creek  at  about  1893.  All  tie 
other  testimony  shows  that  neither  Oliver 
nor  any  of  the  parties  before  him  in  his 
line  of  title  had  ever  been  In  possession  of 
the  7-acre  tract,  and  he  avers  that  he  and 
his  grantors  had  been  In  possession  of  the 
30  acres  (more  or  less)  for  more  than  10 
years.  So  that  when  we  locate  the  creek 
at  tlie  filing  of  Oliver's  petition,  and  at  the 
date  of  his  decree.  It  Is  clear  that  this  7- 
acre  trnct,  now  In  dispute,  was  not  involved 
in  that  lawsuit.  Another  circumstance  Is 
that  Mrs.  Reld  lived  until  1917,  and  neither 
she  nor  her  brother's  children  (W.  F.  March's 
children)  were  In  the  possession  or  the  7 
acres,  and  the  suit  was  by  publication,  when 
their  occupancy  was  known  both  by  Oliver 


and  all  of  his  predecessors.  This  only  goes 
to  show  that  his  suit  was  not  intended  to 
cover  the  7  acres.  This  is  really  immaterial, 
however,  for  as  a  fact  It  did  not  so  cover, 
and  that  Is  sufficient  This  takes  out  of  the 
case  this  suit  to  quiet  title  and  the  decree 
therein. 

There  are  two  Other  decrees  vesting  title. 
In  the  chain  of  title,  being  Nos.  26  and  27. 
No.  26  is  the  only  one  which  could  bind 
Mrs.  Keid,  formerly  Fowler,  or  any  Fowler 
connections.  This  decree  was  in  October. 
19a3.  Tills  suit  was  brought  In  May,  1916, 
so  that  even  If  it  covered  the  land  In  dispute 
(which  we  do  not  think  it  does),  yet  the  al- 
leged adverse  possession  of  the  7-acre  tract 
was  continued  up  to  the  very  Institution  of 
this  suit  a  period  of  16  years.  We  there- 
fore exclude  this  decree  from  onr  considera- 
tion. 

III.  Ck>unsel  urges  that  the  trial  court's 
Qndlngs  of  fact  on  the  matter  of  adverse 
possession  Is  not  sustained  by  the  evidence. 
In  this  we  think  they  are  correct.  We  have 
eliminated  the  several  decrees  in  the  salts 
to  quiet  title,  for  onr  own  disposition  of  the 
case.  The  trial  court  does  nqt  seem  to  have 
seriously  considered  the  suits  to  quiet  title. 
The  findings  and  Judgment  are  not  predicat- 
ed thereon.  These  findings  Indicate  that  tho 
trial  court  tried  to  make  out  a  paper  title 
in  the  plaintiff  (a  boundless  task  under  the 
conveyances)  and  the  absence  of  adverse 
possession  In  defendant  and  his  grantors. 
'  A  few  additional  outstanding  facts  should 
be  stated.  Joseph  S.  Fowler  had  no  chil- 
dren, and  this  accounts  for  the  fftct  that 
the  widow,  Susan  P.,  got  half  the  lands. 
W.  F.  March,  who  bought  at  the  Fowler  par- 
tition sale,  was  a  brother  of  the  widow,  Su- 
san P.  (Fowler)  Reid.  who  died  in  1917,  with, 
out  any  children.  The  widow  of  W.  F.  March 
testified  at  the  trial  in  July,  1919;  snys  hor 
husband  died  17  years  previous  to  the  trial 
of  the  case.  In  the  finding  of  facta  at  one 
place  it  Is  said  that  March  died  in '  1917. 
The  trial  court  finds  that  the  widow  Susan 
P.  Reld,  n4e  Fowler,  was  in  possession  ap- 
proxlmatelv  40  years.  In  1898,  Mrs.  Reid 
deeded  to  W.  F.  March  the  lands  that  she  ac- 
quired from  the  Fowler  estate  by  practically 
the  same  description,  and  this  deed  makes  no 
mention  of  the  7-acre  tract.  This  deed  con- 
tained this   express  condition: 

"The  said  Susan  P.  Reid  reserves  the  right  to 
possession  and  control  of  said  above-described 
land  as  long  as  she  lives  snu  at  her  death  the 
title  is  to  go  to  W.  F.  March." 

It  thus  created  an  estate  for  life  In  Susan 
P.  Reid,  and  an  estate  in  remainder  In  W. 
F.  March.  March  never  lived  to  see  the 
life  estate  and  possession  of  Mrs.  Reld  ter- 
minated. We  mention  this  to  show  that 
Mrs.  Reid  was  clinging  to  the  possession  of 
whatever  she  had.  The  plaintiff  testified 
that  when  he  bought  his  land  young  Reid 
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was  farming  tWs  7-acre  tract  In  (jnestlon, 
and  that  he  -n-as  told  that  he  was  renting  it 
from  Snsan  P.  Reld.  Upon  Mrs.  Reid'a  death 
in  1917  the  helra  of  W.  F.  March  took  pos- 
session, and  had  it  at  the  time  of  the  i>artl- 
tion  of  the  land  as  the  property  of  W.  F. 
March,  deceased,  at  which  partition  defend- 
ant was  the  purchaser,  and  he  wmt  into 
the  possession  of  the  7-acre  tract,  along  with 
the  other  lands  specifically  named  in  his 
deed.  His  possession  continued  until  this 
suit. 

[3]  From  the  time  that  Mrs.  Reld  took 
possession,  and  fenced  this  land  in  1879,  no 
person,  save  her,  has  ever  claimed  It,  tmtU 
this  plaintiff  lodged  his  claim  shortly  before 
this  suit.  There  were  divers  successive  own- 
ers to  old  survey  No.  335  (which  was  never 
owned  by  Fowler),  and  they  lodged  no  daim 
to  It  One  witness  said  that  there  were  two 
fences  along  this  old  channti  of  the  creek: 
one  put  there  by  Mrs.  Reld  on  her  side  of 
the  creek,  and  on^  by  owners  of  old  survey 
335,  the  land  to  the  north  and  west  of  the 
7  acres.  It  is  expressly  shown  In  the  evi- 
dence by  one  witness  that  Mrs.  Reld  dalmed 
this  land  as  her  own,  and  not  aa  a  part  of 
her  12  acres.  It  Is  further  shown  by  the 
son  of  the  R.  P.  Reld,  who  purchased  the 
land  north  of  the  creek,  that  his  father  never 
claimed  any  land  south  of  the  creek.  R.  P. 
Reld  purchased  survey  No.  335,  the  23-acre 
tract  In  1876,  and  the  14-acre  tract  In  1883. 
That  is  to  say,  he  got  tracts  2  and  3  as  we 
have  marked  them  on  the  plat  put  in  evi- 
dence by  defendant.  This  witness  further 
testifies  that  there  was  a  fence  on  the  north 
side  of  the  creek  where  the  banks  were  not 


proprietors  were  uncertain  about  the  true 
line,  and  each  cultivated  up  to  a  given  line, 
thinking  that  it  was  the  true  line,  but 
intending  to  claim  to  the  true  line.  This 
is  a  case  where' B.  P.  Reld  purchased  un- 
der a  deed  this  survey  No.  335  of  23.33 
acres,  and  where  the  survey  fixed  the  creek 
as  the  boimdary  line,  which  boundary  line 
at  the  creek  he  recognized  for  11  years  aft- 
er Mrs..Reid  took  possession  of  the  7-acre 
tract.  This  period  alone  would  ripen  her 
title  by  adverse  possession,  and  once  ripen- 
ed, that  title  followed  her  to  the  day  of 
her  death,  when  by  virtue  of  her  deed  to 
W.  F.  March,  it  went  to  the  March  heirs. 
Nor  does  the  evidence  in  this  case  justify 
the  finding  of  the  trial  court  from  other 
angles  of  the  evidence.  W.  F.  March  was 
the  purchaser  at  the  Joseph  S.  Fowler  par- 
tition sale.  Whether  he  got  title  to  this  7 
acres  was  a  question,  but  an  Immaterial  one, 
for  the  purposes  of  the  instant  matter  of 
title  by  limitations.  March  got  bis  title 
in  1879.  Mrs.  Reid  took  possession  in  1879. 
March  held  title  until  1883,  or  a  little  over 
3  years.  He  never  questioned  the  claim  of 
Mrs.  Reid  to  the  7  acres.  March  conveyed 
to  Lysander  H.  Reid  In  January,  1883,  and 
he  held  title  to  March,  1892,  or  a  little  over 
9  years.  No  question  of  Mrs.  Reid's  posses- 
sion and  claim  during  this  period.  It  is  true 
that  Lyaander  Reid  was  the  husband,  but 
during  all  this  time  the  witnesses  say  that 
Mrs.  Reid  was  farming  or  renting  the  7 
acres.  In  1892  March  again  got  title  from 
Lysander  Reid  and  kept  it  to  February,  1899, 
and  during  all  this  time  Mrs.  Reid  was  !n 
possession  of  this  7  acres,  treating  It  as  her 


steep  enough  to  make  a  fence.    R.  P.  Reid's  1  own.    The  fact  is  that  down  through  all  the 


heirs  parted  with  the  R.  P.  Reld  title  and 
possession  in  1892.  No  successor  of  R.  P. 
Reld  or  his  heirs  ever  claimed  the  7  acres, 
until  plaintiff  appeared  on  the  scene.  It  is 
really  tract  No.  5  on  the  plat,  which  is  old 
purvey  No.  335,  which  formed  the  north  and 
west  boundaries  of  the  7-acre  tract.  This 
tract  was  la  the  possession  of  R.  P.  Reid  from 


grantors  in  this  line  of  title  there  has  been 
no  claim  to  this  7  acres  by  any  one  until 
the  present  action.  We  mention  this  line 
of  the  testimony,  not  because  we  think  it 
very  material  upon  the  issues  of  title  In 
Mrs.  Reid  by  adverse  possession,  but  to  get 
the  whole  surroundings.  It  is  not  material, 
because  the  only  boundary  lines  of  this  7« 


1876  to  the  date  of  his  death  and  until  parted '  acre  tract  is  old  survey  Na  335  on  the  north 


with  by  his  heirs  in  1892.  There  is  no  ques- 
tion that  Mrs.  Reid  took  possession  and 
fenced  the  7-acre  tract  in  1879,  and  cleared 
it  up  and  put  It  into  cultivation.  The  son 
said  that  R.  P.  Reid  never  claimed  further 
than  the  north  bank  of  the  creek.  So  from 
1879  t'>  1892,  or  for  more  than  10  years, 
there  was  no  doubt  about  dividing  lines.  So 
when  Mrs.  Reld  fenced  and  took  irassesslon  of 
the  7-acre  tract  the  creek  was  not  merely 
a  convenient  line  between  adjoining  lands, 
as  stated  in  the  findings  of  fact,  but  it  was 
the  surveyed  line  of  survey  335,  and  a  legally 
fixed  line.  The  line  was  not  an  unknown 
division  line,  but  the  creek  was  the  known 
and  legally  established  line  between  old 
survey  No.  8S5  and  this  tract  of  7  acres. 
This  is  not  a  case  where  two  adjoining 


and  west,  and  the  12-acre  tract  on  the  south, 
and  Mrs.  Reid's  other  land  upon  the  east 
It  is  upon  the  theory  of  an  unknown  bound- 
ary line  that  the  trial  court  went  off  upon 
in  holding  that  there  was  not  title  by  adverse 
possession. 

This  case  differs  from  St  Louis  Union 
Trust  Co.  v.  Hill,  283  Mo.  278,  223  S.  W. 
434,  because  here  we  have  a  finding  of  facts 
by  the  court,  upon  motion  of  defendant  The 
court  by  these  findings  does  not  discredit 
the  witnesses,  bat  overlooks  written  docu- 
ments, and  the  force  of  his  own  findings. 
The  title  by  adverse  possession  ripened  in 
Mrs.  Reid,  if  at  all,  prior  to  any  of  the  al- 
leged deeds  of  correction.  The  first  of  these 
was  In  March,  1892,  and  Mrs.  Reid  had  been 
in  possession  since  1879,  or  some  13  years. 
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True  she  signed  this  deed,  but  she  did  so  as 
the  wife  of  Lysander,  and  not  as  conveying 
her  own  property  so  far  as  appears  In  this 
record.  As  said,  however,  _  on  the  question 
of  the  ripening  of  the  title  in  Susan  P.  Held, 
the  real  qnestlcms  are:  (1)  The  bonndarles 
of  this  tract;  (2)  the  character  her  conduct 
showing  claim  of  title,  and  (3)  whether 
there  was  In  fact  any  misapprehension  as 
to  the  true  line.  The  latter  we  have  answer- 
ed supra.  As  between  R.  P.  Reld  and  Mrs. 
Susan  Reld  there  was  no  misapprehension 
as  to  the  true  line  both  on  the  north 
and  the  west  of  the  7-acre  tract  B.  P.  Reld 
only  claimed  the  old  creek  but  as  the  true 
line,  and  It  was  In  fact  and  law  the  true 
line.  The  survey  In  evidence  so  showed  it 
The  first  question  as  to  the  boundaries  has 
been  answered,  supra,  so  that  the  only  re- 
maining question  is  the  character  of  her 
claim  as  shown  by  the  evidence  and  the 
findings  of  fact.    This  we  take  next 

[4.  6]  IV.  As  to  the  acts  of  Susan  P.  Reld, 
so  far .  as  shown  by  the  evidence,  they  all 
point  to  a  claim  of  title  in  the  7  acres.    It 
is  immaterial  whether  she  thought  it  a  part 
of  her  12  acres  or  not  if  she  in  fact  claimed 
title.     Millipan  v.   Fritts.   226  Mo.   loc.   dt. 
197,  125  S.  W.  1101.     The  record  evidence 
<loes  not  show  that  she  thought  It  part  of 
the  12  acres.    What  is  shown  would  indicate 
that  she  knew  It  was  not  a  part  of  the  12- 
acre  tract    Her  12-acre  tract  was  marked 
off  by  the  commissioner  In  the  south  40  of 
the  80,  and  the  7  acres  is  cl'sirly  in  the  north 
40.    It  suffices  to  say  that  she  took  posses- 
sion   of   It   in    1879,    fenced    it    cleared   It, 
where  clearing  was  needed,  and  farmed  It 
or  rented  it,  up  to  the  very  day  of  her  dea):h. 
The    court's   findings    so   state.     Every   act 
shown  by  the  evidence  Is  an  act  of  an  own- 
er, which  the  witnesses  say  she  all  the  time 
claimed   to  be.     The  boundary  llne;>  tipon 
each   of  the  four  dimensions  were  known, 
and  not  unknown.     She  was  not  claiming 
title  to  a  mere  supposed  true  line,  but  to  a 
fixed   and   acknowledged   true  line.     There 
Is  nothing  In  the  evidence  to  support  the  find- 
ings of  the  trial  court  to  the  effect  that  her 
long  possession  was  not  under  the  claim  of 
title.     So  far  as   the  evidence  goes.  It  is 
to  the  effect  that  Mrs.  Reld  "claimed"  the 
land.     The  witnesses  do  not  tise  the  word . 
"title,"  but  their  language  means  as  much,  i 
But  the  strongest  of  all  the  facts  Is  that' 
none  of  the  divers  owners  (during  all  these : 
years)  of  the  surrounding  lands  ever  claimed  ! 
any  title  to.  this  tract    This  comes  from  all  i 
who  spoke  upon  the  question,  and  is  denied  I 
by  none.     For  40  years  her  claim  to  thCj 
land  was  never  questioned  by  the  adjoining' 
owners.    There  is  no  substantial  evidence  In  | 
this  record  tending  to  show  that  the  title: 
to  this  tract  by  limitations  had  not  ripened  { 
In   Mrs.   Reld   by   the  year   1890   at   least  | 
Once  it  ripened  In  her  it  continued.     The 


'plaintiff  could  not  have  a  title  in  the  face 
of  this  title,  although  his  Ceeds  way  run 
regular,  a  matter  of  grave  dispute^ 

When  Mrs.  Reid  died,  at  least  an  interest 
In  it  passed  to  the  heirs  of  her  brother,  W. 
P.  March.  This  on  the  theory  that  her  deed 
to  March  for  an  estate  in  remainder  did  not 
specifically  cover  the  7  acrea  The  heirs 
went  into  possession  in  1917,  and  after 
the  partition  of  the  W.  F.  March  lands  in 
1918  the  present  defendant  the  purchaser 
at  that  sale,  took  and  held  the  same  lands 
that  Mrs.  Reid  bad  held  from  1879,  indudina 
this  .7  acres.  Measuring  the  acts  of  Mrs. 
Reid  by  the  rules  governing  cases  of  ti- 
tle by  adverse  possession,  sach  acts  meet 
the  requirements  of  the  most  stringent 
rules.  These  acts  are  found  by  the  court 
The  quantum  and  chatacter  of  proof  requir- 
ed in  cases  where  one  cotenant  claims  ad- 
versely to  the  others  is  greater  than  in  any 
other  <4aims  of  adverse  posseasicxi.  Allen 
V.  Morris,  244  Mo.  357,  J.48  S.  W.  905,  Ann. 
Cas.  1913D,  1310;  Nlckey  v.  L«ader,  235 
Mo:  loc.  cit  43  et  seq.,  138  S.  W.  18. 

The  proof  in  this  case  even  measured  np 
to  the  stringent  rule  in  cases  of  a  ootenant 
claiming  adversely  to  the  other  cotenants. 

The  first  alleged  deed  of  correction  was 
made  in  1892,  but  Mrs.  Reid's  acts  and  con- 
duct toward  this  land  continued  as  before, 
and  so  continued  imtil  1917  when  she  died. 
There  was  no  substantial  proof  to  sustain 
the  trial  court's  ruling  to  the  effect  that 
Mrs.  Reld  had  not  acquired  this  title  by 
adverse  possession.  This  from  the  finding 
of  facts  made,  when  construed  in  the  light 
of  the  written  documents.  She  was  in  pos- 
session when  plaintiff  bought  and  continued 
for  4  years,  or  until  her  death.  Sven  plain- 
tiff did  not  attack  her  possession  in  her  life- 
time. We  have  ignored  the  alleged  paper 
title  claimed  by  plaintiff,  because.  If  Mrs. 
Reid  acquired  the'  title  by  adverse  possession 
as  early  as  1890,  whidi  she  did,  that  title 
breaks,  even  in  the  face  of  a  perfect  chain  of 
record  title.  A  casual  examination  leads  us 
to  seriously  doubt  the  alleged  perfect  chain 
of  a  paper  title  In  plaintiff,  but  this  alleged 
title  we  shall  not  further  discuss. 

V.  Just  where  the  exact  legal  title  to  the 
7  acres  is  at  this  time  may  be  a  question. 
W.  F.  March  was  a  brother  of  Mrs.  Reid. 
When  Mrs.  Reld  died  In  1917,  the  tiUe  to  the 
7  acres  was  in  her,  as  was  the  possession  up 
to  and  prior  to  her  death.  Mrs.  Reid  bad 
no  children,  nor  did  she  have  a  husband,  so 
far  as  the  record  <runs.  March's  heirs  would 
at  least  have  some  legal  interest  in  the  7 
acres  in  addition  to  mere  possession,  and 
held  such  possession  until  the  partition  sale 
of  the  W.  F.  March  lands,  at  which  sale  the 
defendant  was  the  purchaser,  and  defendant 
took  the  possession  theretofore  held  by  the 
March  heirs  and  Mrs.  Reld.  These  heirs,  or 
some  of  them,  testified  in  bis  behalf.     De- 
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fendant  has  succeeded  to  the  possession  of 
tbe  March  heirs,  and  they  had  and  held  the 
possession  of  Mrs.  Reid.  Plaintiff  has  never 
been  in  possession.  Under  the  facts  appear- 
ing in  this  record,  the  judgment  for  plaintiff 
cannot  be  sustained,  because  there  are  no 
substantial  facts  sustaining  it.  As  between 
the  two,  the  defendant  having  the  possession 
had  the  better  title,  and  the  judgment  should 
have  been  for  him  as  against  plaintiff. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  to  be  disposed  of  in 
accordance  with  the  views  expressed  herein. 

AU  concur,  except  JAMES  T.  BL>A1R,  C.  J., 
who  dissents. 


STATE  «x  rel.  LA8HLY  v.  BECKER,  8Mr«< 
tary  of  State.     (No.  23320.) 

(Supreme  Court  of  Missouri,  in  Banc.  Dec. 
8,  1921.  Bespondent's  Motion  for  Rehearing 
Denied  Dec.  7,  19Z1.  Dissenting  Opinions 
Dee.  7  and  8, 1921.) 

1.  States  «=327— Redlstrlctina  state  Is  legis- 
lative act,  though  performed  by  exeoutlve  of- 
lloers. 

Under  Const,  art.  4,  {  7,  providing  that  if 
the  General  Assembly  shall  fail  or  refuse  to 
district  the  state  for  Senators,  as  required 
therein,  it  shall  be  the  duty  of  the  Oovemor, 
Secretary  of  State,  and  Attorney  General, 
within  30  days  after  the  adjournment  of  the 
General  Assembly,  to  perform  such  duty,  the 
act  of  such  officers  in  dividing  the  state  into 
districts  is  a  legislative  act. 

2.  Constitutional  law  «=»24— Amendment  pre- 
vails over  original  provisions. 

A  clause  in  a  constitutional  amendment  will 
prevail  over  a  provision  of  the  original  instru- 
ment inconsistent  with  the  amendment,  since 
an  amendment  becomes  a  part  of  the  funda- 
mental law,  and  its  operation  and  efFect  cannot 
be  limited  or  controlled  by  previous  conflicting 
Conatitutions  or  laws. 

Constltirtlonal  law  «=9l2— Amenilmant  to 
k»  fairly  interpreted. 
The  language'  of  a  constitutional  amendment 
should  be  given  a  fair  interpretation,  having  in 
view  the  fundamental  purpose  to  ascertain  and 
give  effect  to  the  intent  of  the  framers  of  the 
instrument,  and  the  construction  should  neither 
be  technical  nor  liberal  or  strict 

4.  Constitutional  law  @=>2A — Initiative  and  ref- 
erendum amendment  does  not  repeal  restrio- 
tlons  on  legislative  power. 
Const,  art  4,  §  97,  adopted  in  1908,  pro- 
viding that  the  legislative  authority  shall  be 
vested  in  a  legislative  assembly,  but  that  the 
people  reserve  power  to  propose  and  to  enact 
or  reject  laws,  and  also  to  approve  or  reject 
any  act  of  the  legislative  assembly,  does  not 
abrogate    the    reservations    contained    in    the 
Bill  of  Rights  (Const  art  2),  or  the  restric- 
tions on  the  legislative  power  contained  in  oth- 
er articles. 


5.  Statutes  «S326— Governor's  v»to  power  not 
entirely  withdrawn  by  Initiative  and  rsferen- 
dum  amendment. 

Under  the  constitutional  amendment  of 
1908  (article  4,  J  67),  vesting  the  legislative 
authority  Id  a  legislative  assembly,  but  reserv- 
ing to  the  people  the  power  to  enact  or  re- 
ject laws,  and  providing  that  the  veto  power 
of  the  Governor  shall  not  extend  to  measures 
referred  to  the  people,  the  veto  power  of  the 
Governor  is  not  withdrawn,  except  to  the  ex- 
tent stated,  whether  such  power  is  legislative 
or  executive. 

6.  States  <3=>27— Constitutional  provision  for 
districting  state  for  Senators  by  executive  of- 
floars  on  failure  of  Loglslaturs  held  repealed. 

Const,  art.  4,  |  7,  providing  that  if  the 
General  Assembly  shall  fail  or  refuse  to  dis- 
trict the  state  for  Senators,  as  required  there- 
in, it  shall  be  the  duty  of  the  Governor,  Secre- 
tary of  State,  and  Attorney  General,  within 
80  days  after  the  adjournment  of  the  General 
Araembly,  to  perform  such  dnty,  conflicts  with, 
and  is  repealed  by,  the  amendment  of  1906 
(artide  4,  |  57),  providing  that  the  legislative 
authority  shall  be  vested  in  a  legislative  •>• 
semUy,  bat  that  the  people  reserve  to  tiiem- 
selves  the  power  to  initiate  or  reject  laws,  etc., 
since  it  was  the  purpose  to  gather  all  legisla- 
tive power  or  authority  in  one  legislative  forum. 
In  order  that  it  might  be  subject  to  the  initia- 
tive and  referendum. 

7.  Mandamus  «=al(^-Petltloaer  held  ontlUed 
to  compel  filing  of  nomination  as  candidate 
for  dolegate  from  certain  district  to  the  con- 
stitutional convention,  though  redistrlotlng 
was.  Invalid. 

One  living  in  the  county  of  St.  liOuis,  con- 
stituting a  part  of  the  Twenty-Fifth  senatorial 
district  under  the  redistricting  of  1901  (Laws 
1901.  p.  273),  is  entitled  to  mandamns  to  com- 
pel the  Secretary  of  State  to  file  his  certificate 
of  nomination  as  delegate  to  the  constitutional 
convention  from  such  district,  even  though  the 
redistricting  of  1901  was  invalid,  the  Twenty- 
Fifth '  district  consisting  of  the  same  counties 
under  the  earlier  redistricting  act  of  1891 
(Laws  1891,  p.  227). 

8.  Mandamus  is=9l0— Not  defense  that  previous 
aots  In  connection  with  redistricting  similar 
to  that  attacked  were  also  void. 

In  a  mandamns  proceeding  to  compel  the 
Secretary  of  State  to  file  the  certificate  of 
nomination  of  a  candidate  for  delegate  to  the 
constitutional  convention,  which  he  had  refused 
to  file  because  not  conforming  to  the  subdivi- 
sion of  the  state  into  senatorial  districts,  made 
by  the  Governor,  Attorney  General,  and  Secre- 
tary of  State  in  1921  (Laws  1921,  p.  719), 
where  the  petitioner  attacks  such  districting, 
it  is  no  defense  that  acts  of  other  officers  in 
connection  with  previous  divisions  of  the  state 
were  also  void. 

9.  States  (3=>27— Division  into  senatorial  dis- 
tricts not  disturbed  after  20  years. 

The  division  of  the  state  into  senatorial 
districts  in  1901  (Laws  1001,  p.  273)  having 
stood  nnchallengod  for  more  than  20  years,  it 
is  now  too  late  to  question  its  validity. 
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10.  Constitutional  law  «=s65— Delegated  pow- 
er* not  affected  by  Initiative  and  referendum 
amendment. 

While  the  power  to  invest  munidpalitien 
witli  tlie  authority  to  enact  ordinances  is  a 
part  of  the  legislative  power  in  a  constitution- 
al sense,  and  cannot  be  delegated,  the  power 
which  municipalities  exercise  under  legislatiye 
authority  is  not  a  part  of  the  general  legisla- 
tive power  belonging  properly  to  the  state,  and 
is  not  affected  by  the  constitutional  amendment 
of  1908  (article  4,  |  57),  providing  that  the  leg- 
islative authority  shall  be  vested  in  a  legisla- 
tive assembly,  but  that  the  people  reserve 
certain  powers  of  legislation  to  themselves. 

11.  Pnbllo  Servloe  Commissions  «=>6— Powers 
are  administrative  and  not  legislative. 

While  the  power  to  establish  a  public  serv- 
ice commission  for  the  better  administration 
of  the  law  regulating  public  service  corpora- 
tions is  a  constituent  part  of  the  legislative 
power  defined  in  the  Constitution,  the  power 
exercised  by  the  Public  Service  Commission  is 
administrative  and  not  legislative,  and  not  af- 
fected by  the  constitutional  amendment  of 
1908  (article  4,  §  67),  vesting  the  legislative 
authority  in  the  state,  and  reserving  certain 
legislative  powers  to  the  people. 

12.  Courts  is==>  1 07— Language  of  decision  to 
bo  construed  with  reference  to  circumstances. 

The  language  of  a  judicial  decision  is  al- 
ways to  be  construed  with  reference  to  the 
circumstances  of  the  particular  case  and  the 
question  actually  under  consideration,  and  the 
authority  of  the  dedsion  as  a  precedent  is  lim- 
ited to  those  points  of  law  which  are  raised 
by  the  record,  considered  by  the  court,  and 
necessary  to  a  dedsion. 

Elder,  Higbee,  and  David  B.  Blair,  JJ.,  dis- 
senting. 

Original  mandamus  proceeding  by  the 
State,  on  relation  of  Arthur  V,  lAshly, 
against  Charles  U.  Becker,  Secretary  of  State. 
AlternatlTe  writ  made  permanent 

Original  case  in  mandamus.  The  relator, 
according  to  both  petition  and  return,  is 
duly  qualified  to  be  elected  as  a  member  of 
the  proposed  and  approaching  constitutional 
convention.  He  has  been  duly  nominated  for 
such  delegate  by  the  Democratic  party  as  a 
candidate  for  such  place  by  the  Democrats 
of  the  Twenty-Fifth  state  senatorial  district 
of  the  state,  as  such  district  has  existed  from 
1901,  up  until  the  present  Governor,  Attorney 
General  and  Secretary  of  State,  since  the  ad- 
journment of  the  last  regular  session  of  the 
Missouri  General  Assembly  (session  begin- 
ning in  January,  1921)  subdivided  the  state 
Into  34  state  senatorial  districts.  Laws  1921, 
p.  719.  The  return  attadis  the  legality  of  the 
redistricUng  in  1901  (Laws  1901,  p.  273),  but 
does  not  attack  the  one  of  1891  (Laws  1891, 
p.  227).  The  Twenty-Fifth  state  senatorial 
district  was  the  same,  both  under  the  action 
taken  In  1891,  and  that  of  1901.  By  both 
actions  the  Twenty-Fifth  state  senatorial  dis- 


trict was  made  up  of  the  counties  of  Franklin, 
Gasconade,  and  St.  Louis.  In  fact  the  coun- 
ties of  Franklin,  Gasconade,  and  St  Louis 
were  placed  in  the  Twenty-Fifth  senatorial 
district  by  the  C3onstitution  of  1875  and  re- 
mained there  until  1881  (Laws  1881,  p.  238), 
when  Franklin  was  cut  out  and  JetfersMMi  in- 
serted. Mo.  Const  1875,  art  4,  1 11.  In  1891 
the  constitutional  district  was  re-established, 
and  has  since  remained  until  the  action  In 
1921. 

By  the  action  of  the  present  Governor, 
Secretary  of  State,  and  Attorney  General,  on 
April  16,  1021,  the  Twenty-Fifth  state  sen- 
atorial district  was  so  made  as  to  include 
only  the  counties  of  Dunklin,  Mississippi, 
New  Madrid,  Pemiscot  and  Scott  If  this 
apportionment  and  redistrictlng  is  valid,  the 
relator  Is  not  even  a  resident  of  such  dis- 
trict. He  lives  in  the  county  of  St  Louis, 
in  the  old  Twenty-Fifth  district  After  re- 
ceiving his  nomination  from  the  Twenty- 
Fifth  district  Democrats,  as  such  district  has 
existed  since  1891,  he  offered  to  file  his  cer- 
tificate of  nomination  with  Hon.  Charles  U. 
Becker,  the  present  Secretary  of  State,  and 
respondent  herein,  who  refused  to  file  the 
same.  For  such  action  no  personal  or  of- 
ficial blame  can  attach  to  the  action  of  this 
oUlcer.  The  legality  or  illegality  of  the  re- 
districting  in  1921  was  a  court  question,  and 
by  his  act  he  properly  left  it  to  a  court  de- 
cision. The  pleadings  bespeak  the  utmost 
fairness  of  distinguished  counsel  upon  both 
sides.  They  have  sheared  the  case  of  all 
rubbish,  so  that  the  questions  of  decision  are 
few  and  simple.  They  are:  (1)  Were  the 
present  three  state  offldals,  above  mentioned, 
authorized  or  empowered  to  redistrict  the 
state  In  1921,  under  the  Constitution  as  it 
now  stands?  (2)  If  they  were  so  authorized 
and  empowered,  have  they  followed  the  man- 
date of  the  Constitution  In  so  d<Hng,  and,  as 
contended  by  respondent,  (3)  was  the  action 
taken  in  1901  (in  redistrictlng  the  states)  pur- 
suant to  the  constitutional  mandate?  Other 
details  can  best  be  considered  In  the  opinion. 

Wllfley,  tVilllams,  Mclntyre,  Hensley  & 
Nelson,  of  St  Louis,  A.  T.  Dumm,  of  Jeffer- 
son City,  Henry  L.  Joet  and  John  T.  Barker, 
both  of  Kansas  City,  T.  R.  B.  Ely,  of  Een- 
nett,  Wayne  Ely,  of  St  Louis,  and  John  I. 
Williamson,  of  Kansas  City,  for  relator. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Merrill 
E.  Otis,  Asst  Atty.  Gen.,  (or  respondent 

GRAVES,  J.  (after  stating  the  facts  as 
alMve).  I.  Simplicity  and  candor  should 
mark  every  statement  in  this  case.  This 
because  of  the  settings  which  surround  it 
The  real  picture  should  not  be  dimmed  by 
mere  abstruse  statements  or  unwarranted 
assertions.    The  case  Is  of  too  much  impor> 
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tance.  tor  such  things.  The  law,  and  the  law 
only,  should  prevail.  That  law  should  be 
stated  with  such  directness  and  simplicity 
that  he  who  runs  may  read,  and.  In  addition, 
could  understand.  The  responsibility  rests 
npoa  the  court,  and  not  upon  coiusel,  who 
have,  with  marked  abiUty,  presented  their 
views  of  the  casa  The  case  practically  in- 
volves the  whole  organic  law  of  the  state, 
under  the  suggestion  made  In  some  of  the 
briefs.  This  has  occasioned  a  reading  and 
several  re-readings  of  that  historic  docui 
ment  of  1875.  This  has  been  a  work  of  pleas- 
ure, as  well  as  of  profit  to  the  writer.  If, 
therefore  we  step  beyond  the  argued  points 
of  briefs  upon  either  side,  we  wlU  be  par- 
doned. The  argued  points  are  limited,  but 
the  side  suggestions  are  varied.  But  be  that 
as  It  may,  this  is  an  original  case  in  this 
court,  and  it  calls  lor  all  the  legal  informa- 
tion possessed  by  either  court  or  counsel.  So 
much  in  advance  of  the  opinion. 

ri]  II.  We  need  not  debate  the  character 
of  the  act  performed  by  the  three  stat^  of- 
ticers.  It  is  legislative  in  character,  pure 
and  simple.  Section  7  of  article  4  of  the 
Ck>nstitutlon  so  classifies  It,  because  this  sec- 
tion first  grants  the  power  to  the  General 
Assembly.  Upon  Its  failure  to  act.  It  grants 
the  same  power  to  three  officials,  whom,  but 
for  this  grant  of  power,  would  possess  no 
legislative  duties  or  functions.  This  court 
has  so  ruled  it.  State  ex  rel.  Barrett  v. 
Hitchcock,  241  Mo.  433,  146  S.  W.  40.  All 
three  oiMnions  in  that  case  so  rule.  Counsel 
for  respondent  here  have  undertaken  to  press 
argumentative  eixcerpts  from  the  views  of  Val- 
liant,  C.  J.,  and  Graves,  J.,  in  that  case  in 
support  of  his  claims  here.  Suffice  it  to  say 
that  when  those  opinions  are  carefully  read 
it  will  be  discovered  that  they  rule  but  one 
single  question.  Valliant,  C.  J.,  at  the  very 
outset  carefully  worded  the  question  for  solu- 
tion, and  the  question  solved  by  the  two  con- 
curring opinions.  At  page  511  of  241  Mo.,  at 
page  66  of  146  S.  W.,  he  said: 

"The  question  on  the  threshold  is,  Has  this 
court  jurisdiction  of  the  case  stated  in  the 
pleadings?  Counsel  for  respondents  in  their 
brief  say:  'This  is  a  proceeding  by  mandamus 
to  test  the  validity  of  an  apportionment  of  the 
state  into  senatorial  districts  contained  in  a 
certain  statement  of  the  districts  filed  in  the 
office  of  the  Secretary  of  State  on  April  18, 
1911.'  That  is  doubtless  the  purpose  of  the 
suit,  but  if  this  court  has  no  jurisdiction  of 
the  case  it  cannot  pronounce  judgment  on  the 
point  in  dispute,  and  therefore  anything  that 
we  might  say  on  the  subject  would  be  simply 
the  opinion  of  individuals." 

Later  these  two  opinions  announce  the  rea- 
son that  we  had  no  Jurisdiction.  The  reason 
was  that  the  circuit  judges  sought  to  be  man- 
damused  were  acting  in  a  legislative  capac- 
ity and  not  in  a  judicial  capacity;  that  this 
court  had  no  power  to  act  in  such  a  case. 


The  writer,  following  the  views  of  Valliant, 
C.  J.,  used  this  language: 

"The  legislative  function  cannot  be  regulat- 
ed by  judicial  action.  We  cannot  compel  leg- 
islative bodies  to  act,  nor  can  we  enjoin  them 
from  acting.  This  is  a  subject-matter  beyond 
the  jurisdiction  and  power  of  this  court.  When 
we  are  asked  to  either  mandamus  or  enjoin  a 
legislative  body,  the  only  reply  we  can  make 
is  that,  under  the  Constitution,  tile  subject- 
matter  is  beyond  our  jurisdiction.  That  is 
what  should  be  done  in  this  case,  and  what  is 
done  by  both  opinions.  Then  ^y  discuss  a 
lot  of  questions  in  a  case  over  which  we  have 
no  jurisdiction?  Why  say  the  case  is  one  over 
which  we  have  no  jurisdiction,  and  yet  proceed 
to  pass  upon  the  alleged  merits?  Such  dis- 
cussion decides  nothing,  becaase  it  is  mere 
obiter.  Especially  should  it  not  be  done  in  this 
case,  where  the  parties  in  actual  interest  have 
never  been  heard  in  this  court." 

Whilst  all  opinions  agreed  that  we  had  no 
Jurisdiction  to  mandamus  the  Judges  of  St 
Louis,  because  they  were  acting  In  a  legisla- 
tive capacity.  It  is  clear  that  the  two  separate 
concurrences  went  no  further  than  to  simply 
rule  upon  our  Jurisdiction.  The  majority 
opinion,  concurred  in  by  five  eminent  jurists, 
including  the  writer  of  the  opinion,  and 
Judges  Lamm,  Kennlsh,  Ferriss,  and  Brown, 
went  much  further,  and  passed  upon  the  mer- 
its of  the  case.  So  far  as  we  know,  that  Is 
the  last  announcement  upon  the  matter,  al- 
though we,  personally,  expressed  no  opinion 
upon  that  matter,  and  have  none  to  express 
now,  In  the  view  which  we  have  reached. 

III.  In  addition  to  State  ex  rel.  Barrett  v. 
Hitchcock  et  al.,  241  Mo.  433,  146  S.  W.  40, 
we  are  cited  to  State  ex  rel.  Halliburton  v. 
Roach.  230  Mo.  408,  130  S.  W.  689,  139  Am, 
St.  Rep.  639.  The  question  In  that  case  Is 
not  the  question  In  this  case.  No  suggestion 
was  made  in  that  case  as  to  the  fact  of  sec- 
tion 57  (Initiative  and  Referendum)  modify- 
ing legislative  power  or  authority.  In  th*t 
case  the  petitions  were  for  redistrictlng  the 
state  through  a  constitutional  amendment. 
The  real  questions  involved  are  tersely  stated 
by  Fox,  C.  J.,  on  page  426  of  230  Mo.,  on 
page  691  of  130  S.  W.  (189  Am.  St  Rep.  639), 
t)ius: 

"First  Were  the  petitions  as  presented  to 
the  respondent  Secretary  of  State,  legally  suf- 
ficient to  authorize  the  submission  to  the  vot- 
ers of  this  state  of  an  amendment  to  or  change 
in  the  organic  law  (the  Constitution)  of  this 
state?  Or,  in  other  words,  do  the  petitions 
embrace  in  fact  a  demand  for  the  submission  of 
a  constitutional  amendment  within  the  con- 
templation and  purview  of  the  Initiative 
Amendment  adopted  in  this  state  in  Novem- 
ber, 1908,  as  well  as  the  legislation  approved 
June  12,  1909,  providing  for  the  carrying  out 
of  such  Initiative  Amendment  to  the  Consti- 
tution? 

"Second.  Under  the  provisions  of  the  initia- 
tive amendment  to  the  Constitution  and  the 
legislation   enacted   by   the   General   Assembly 
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of  this  state,  approved  June  12,  1909,  can  the 
respondent,  the  Secretary  of  State,  if  the  sub- 
ject-matter as  embraced  in  the  petitions  does 
not  fall  within  the  purview  of  the  Initiative 
and  Referendum  Amendment  to  the  Constitu- 
tion, as  well  as  the  legislation  enacted  for  the 
purpose  of  carrying  out  the  provisions  of  such 
constitutional  amendment,  decline  to  accept 
and  file  the  petitions  as  presented  by  Messrs. 
Dickey  and  Lake?  In  other  words,  has  the 
Secretary  of  State  a  discretion  where  the  sub- 
ject-matter of  the  petitions  is  foreign  to  what 
was  contemplated  by  the  Initiative  and  Refer- 
endum Amendment  to  decline  to  file  such  peti- 
tions? 

"These  are  the  propositions  with  which  this 
court  is  confronted." 

The  question  is  thus  answered  by  tbe  learn- 
ed CUef  Justice: 

"As  heretofore  stated,  the  measure  proposed 
is  entirely  foreign  to  an  amendment  to  the  Con- 
Ertitution  which  deals  with  the  subject  embraced 
in  the  petitions  presented.  The  Initiative  and 
Referendum  Amendment  to  the  Constitution 
speaks  of  laws  and  amendments  to  the  Con- 
stitution. Manifestly  those  terms  are  used  in 
their  plain  and  ordinary  sense,  and  in  our 
opinion  the  petitioners  have  no  right  to  under- 
take to  put  in  the  Constitution,  which  is  re- 
garded as  the  organic  and  permanent  law  of 
the  state,  mere  legislative  acts  providing  for 
the  exercise  of  certain  powers." 

In  other  words,  the  majority  holding  was 
that  the  proposed  amendment  to  the  Consti- 
tution was  not  in  effect  organic  law,  but  a 
legislative  act,  and  should  not  be  submitted 
under  the  false  cognomen  of  an  amendment. 
Whilst  the  Constitution  of  1875  fixed  sena- 
torial districts,  it  is  evident  that  they  made 
them  for  only  temporary  purposes,  and  fixed 
it  as  a  legislative  act  and  duty  thereafter. 
Section  11,  art.  4,  Const.  1875. 

It  should  further  be  considered  that  it  Is 
a  doubtful  question  as  to  whether  or  not 
State  ex  rel.  Halliburton  v.  Roach,  supra,  has 
any  further  binding  effect  In  Missouri.  See 
State  ex  reL  Stokes  v.  Roach,  190  S.  W.  loc. 
cit  279,  first  column,  wherein  the  majority 
opinion  pointed  out  the  vice  of  the  (pinion  In 
Halliburton's  Case.  The  present  writer  com- 
batted  this  overruling  of  the  Halliburton 
Case,  with  all  the  vigor  he  possessed,  but  the 
two  opinions  and  their  concurrences  will  have 
to  speak  for  themselves.  It  at  least  leaves 
the  Halliburton  Case  as  questionable  authori- 
ty. But  If  an  authority,  what  was  written 
therein  did  not  discuss  or  have  In  view  the 
question  presented  In  the  present  case. 
Courts  usually  discuss  the  question  raised  by 
counsel,  without  reference  to  questions 
which  might  have  been  raised.  Until  raised 
and  passed  upon  they  do  not  rise  to  the  po- 
sition of  stare  decisis,  now  urged  by  the 
learned  Attorney  GeneraL  All  the  cases  he 
cites  as  stare  decisis  are  upon  the  same  plane. 
So,  too,  on  the  theory  of  stare  decisis  upon 


the  question  here  Involved,  no  authority  can 
be  drawn  from  the  case  of  State  ex  reL  ▼. 
Patterson,  229  Mo.  373,  129  S.  W.  888.  Bead 
the  case.  The  fact  Is  that  the  questloa  now 
before' the  court  Is  a  new  one  not  heretofore 
urged  to  or  considered  by  this  court,  and 
must  be  so  treated.  We  discuss  these  cases 
purely  In  the  view  of  stare  decisis.  Upon 
that,  nor  upon  any  other  principle,  can  it  be 
said  that  they  shed  light  upon  the  questloa 
now  urged  here  for  the  first  time. 

[2,  3]  IV.  The  vital  question  which  we  have 
in  mind,  and  which  we  desire  to  discuss,  is 
whether  or  not  the  amendment  of  1908  so 
conflicts  with  that  portion  of  section  7  of  arti- 
cle 4  of  the  original  Ctmstltutlon,  which  con- 
fers conditionally  legislative  power  or  au- 
thority upon  the  three  named  executive  of- 
ficers, as  to  render  the  former  provision  nu- 
gatory. A  few  rules  of  ctonstructlon  are  not 
inappropriate  here: 

"A  clause  in  a  constitutional  amendment  will 
prevail  over  a  provision  of  the  original  instru- 
ment inconsistent  with  the  amendments,  for 
an  amendment  to  the  Constitution  becomes  a 
part  of  the  fundamental  law,  and  its  operation 
and  effect  cannot  be  limited  or  controlled  by 
previous  Constitutions  or  laws  that  may  be  in 
conflict  with  it."  12  O.  3.  pp.  709,  724;  Grant 
V.  Hardage,  106  Ark.  loc.  cit.  500,  153  S.  W. 
826. 

We  applied  this  rule  In  the  Westbnes  Case, 
283  Mo.  546,  224  S.  W.  loc.  cit.  334,  and  held 
that  the  original  Constitution  had  been  modi- 
fied by  section  67.  A  fair  interpretation  of 
tbe  language  used,  having  in  view  the  funda- 
mental pnnDose  to  ascertain  and  give  effect 
to  tbe  Intent  of  tbe  framers  of  tbe  instru- 
ment, including  the  amendments  If  such  tbore 
have  been,  is  a  rule  of  construction.  The 
constructicm  should  not  be  technical,  nor 
should  it  be  liberal  or  strict,  but  should  be 
a  fair  interpretation  having  In  full  view  the 
Intent  of  the  framers  of  the  organic  law.  12 
C.  J.  700. 

Some  authors,  however,  urge  a  rather  lib- 
eral construction.  Black  on  Interpretation  of 
Laws,  i$  7  to  U,  Inclusive;  1  Story,  |  412; 
6  B.  O.  L.  I  44.  They  all  agree  that  the  in- 
tent of  the  framers  is  the  cornerstone  for  the 
construction.  In  this  case  it  matters  not 
just  which  view  of  the  rule  you  take.  If  the 
amendment  of  1908,  on  any  given  subject,  con- 
flicts with  i)ortIons  of  the  Instrument  as  It 
stood  before  the  amendment,  those  portions 
must  fall  in  obedience  to  the  later  expres- 
sions found  In  the  amendment  We  found 
that  there  was  conflict  as  between  the  amend- 
ment and  section  36  of  article  4  and  that  such 
conflict  practically  wiped  out  the  power  of 
the  Legislature  over  emergency  clauses. 
State  ex  r*l.  v.  Sullivan,  283  Mo.  546,  224 
S.  W.  loc.  cit.  334.  So,  too,  section  1  of  artl- 
de  15,  which  reads: 
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"This  Conatltution  ma;  be  amended  and  re- 
viaed  only  in  pnrauence  of  the  provialoiis  oC 
this  arttde." 

[4]  Hbe  amendment  authorizes  a  c(»stlta- 
tlonal  amendment  by  the  initlattve,  and  this 
modifies  section  1,  and  the  whole  of  article 
16.  It  wiped  ont  the  word  "only."  No  sort 
of  sophistry  can  hide  the  two  conflicts  men- 
tioned supra.  The  conflict  between  the  pro- 
viso, or  last  clftuse  of  section  7  of  article  4, 
and  the  amendment  of  1908,  in  our  Judgment 
Is  Just  as  clear,  as  we  shall  try  to  demon- 
strate In  the  succeeding  paragraphs,  having 
In  mind  the  divers  thoughts  and  rules  of  con- 
stitutional and  statutory  construction.  If  the 
conflict  is  apparent,  rules  of  construction  can 
lend  little  or  no  aid.  We  should  simply  point 
out  the  conflict,  and  declare  that  the  intent 
of  the  amendment  of  1908  must  prevail,  be- 
cause the  last  expression  of  the  people  upon 
the  same  subject.  The  subject  Is  the  grant 
of  legislative  power,  not  restrictions  upon 
legislative  action.  Much  Is  said  in  the  briefs 
about  restrictions  upon  legislative  action, 
which  counsel  cmitend  would  be  wiped  out  if 
the  contention  of  relator  prevail.  The  idea 
is  far-fetched.  The  amendment  was  not  deal- 
ing with  restrictions  upon  the  right,  power, 
or  authority  of  the  Oeneral  Assembly.  It 
deals  with  the  course  of  legislation,  rather 
than  the  subject-matter  of  legislation.  It  so 
deals  with  the  coarse  of  legislation,  as  to 
make  the  people  the  ultimate  arbiters  either 
by  referendum,  or  by  the  initiative.  It  there- 
fore was  intended  to  cover  both  acts  of  com- 


republican  form  of  government,  and  are 
borrowed  largely  from  the  federal  Oonatitn- 
tlon.  They  are  really  reservations  of  rights 
in  the  people,  and  a  withdrawal  of  such  snb- 
JectB  from  legislative  action.  Only  in  this 
limited  sense  can  they  be  called  restrictions 
upon  legislative  power  or  antboMty.  They 
are  In  fact  reservations  of  rights,  over  which 
there  was  no  grant  of  power  to  the  legisla- 
tive department  Bnt  there  are  numerous 
restrictions  in  the  other  sections  named,  in 
which  the  lawmaking  body  is  met*  with  the 
Injunctlan  "thou  shall  not,"  and  two  of  such 
(sections  14  and  15)  are  found  In  article  2. 
These  are  restrictions  in  the  true  sense  of 
the  term.  But  be  this  as  it  may,  there  Is  no 
evident  intent  to  be  drawn  from  the  amend- 
ment of  1806,  which  would  Justify  the  con- 
clnsian  that  it  was  the  purpose  of  the  people 
to  80  tear  asunder  the  previous  organic  law, 
as  to  withdraw  any  restriction  upon  legisla- 
tive authority  or  power.  If  this  amendment 
withdrew  one  restriction,  it  withdrew  all, 
and  It  Is  unthinkable  to  say  that  such  wan 
the  Intent  of  the  .people.  On  the  contrary, 
they  were  undertaking  to  secure  the  rights 
of  referendum  and  Initiative  upon  all  leg- 
islative subjects.  Things  reserved  to  the 
people,  and  restricted  by  the  people,  were 
not  legislative  subjects.  They  were  under- 
taking to  so  fix  the  grants  of  legislative  pow- 
er or  authority,  as  to  subject  all  legislative 
action  to  the  referendum  and  the  Initiative. 
The  best  way  to  do  this  was  to  place  the  leg- 
islative power,  as  then  recognized.  In  a  sin- 
gle forum,  and  reserve  the  .right  to  refer. 


,    .           ^        ,  _,                 ^,_                .  ^    '  "  this  forum  acted,  or  to  initiate,  if  It  did 

mission  and  omisdon  upon  the  part  of  the  i  _„,,  ^^       mt.  4..,^_  i„j„i-m„„  -y.„,„,  _„_ 

. ,_,  ^      .    .       _,      r^  „       .  *1,  „      not  act.      The  then  legislative  power  was 

legislative  body.    We  shall  not  discuss  the 

shades  of  difference  between  "legislative  pow- 
er" and  "legislative  authority."  In  article  4 
of  the  original  Oregon  C<nistitution  they  used 
the  terms:  > 


"The  legislative  authority  of  the  state  shall 
be  vested  in  the  legislative  assembly  and,"  etc. 
Oregon  General  Laws  by  Deady  in  1864. 

When  they  adopted  the  initiative  and  ref- 
erendum Inter,  they  used  the  same  words  as 
used  In   the  original   Constitution   of  1857. 


limited  by  reservations  and  restrictions,  and 
they  were  dealing  with  it  as  it  then  existed, 
and  not  otherwise.  So  that  reservations  and 
restrictions  drop  out  of  the  case.  Eadderly 
V.  PorUand,  44  Or.  146.  74  Pac.  710,  76  Pac. 
222;  State  ex  rel  v.  Richardson,  48  Or.  loc. 
dt.  319,  85  Pac.  226,  8  U  B.  A.  (N.  S.)  862. 
This  amendment  authorizes  the  people  to 
initiate  laws,  yet  no  court  would  hold  that 
they  could  initiate  a  valid  law,  if  sacib  law 
was  opposed  to  any  reservation  of  power,  or 
restriction  of  legi^tive  power,  contained  in 


We  borl^owed  the  amendment  of  1908  from   the  Constitution  at  the  adoption  of  the  amend- 


Oregon,  or  some  state  which  copied  from  Ore- 
gon, and  hence  the  use  of  the  word  "author- 
ity," instead  of  power.  Oregon  used  it  as 
an  equivalent  term.  The  power  or  the  au- 
thority of  the  General  Assembly  to  act  Is 
what  power  or  authority  Is  left  after  the 
reservations  and  restrictions  as  declared  by 
the  people  through  the  organic  law.  There 
Is  nothing  upon  the  face  of  this  amendment 
to  indicate  an  intention  of  the  framers  to 
wipe  out  all  restrictions  or  reservations  in 
our  Oonstitution.  They  will  be  found  in  ar- 
ticles 2,  4, 10,  and  12,  and  perhaps  elsewhere. 
Those  in  article  2  (our  Bill  of  Rights)  are 
really  dedaratlons  of  things  necessary  to  a 


meat  See  the  Oregon  cases  supra,  both  of 
which  were  before  we  adopted  our  amend- 
ment The  framers  of  the  amendment  had 
no  such  intent  and  their  intent  must  clearly 
appear  from  the  documents.  If  they  initiat- 
ed, and  voted  a  law  lending  the  state's  cred- 
it "to  any  person,  association  or  coriwration," 
we  would  have  to  hold  such  law  void,  as 
violative  of  section  45  of  article  4.  So 
throughout  the  restrictions  upon  legislative 
power  or  authority.  The  sole  idea  was  to 
centralize  legislative  authority  or  power  In 
a  given  and  single  forum,  so  that  the  refer- 
endum and  Initiative  rights  of  the  people 
would  be  preserved.    They  did  not  intend. 
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Dor  do  tbougbtfnl  people  think,  that  they 
iotended  to  utterly  destroy  the  reservations 
and  restrictions  of  the  docnment  that  they 
were  amending.  As  said,  their  purpose  was 
to  center  all  legislative  power  or  authority 
<as  we  have  defined  it  supra)  In  one  single 
legislative  tomm,  so  that  they  could  Invoke 
either  the  referendum  or  the  Inltlatlva  That 
forum  they  made  the  General  Assembly. 
This  excludes  legislative  power  or  authority 
from  other  independent  branches,  or  oincers, 
of  the  government,  and  the  thing  before  us 
is  a  constitutional  grant  of  legislative  pow- 
ers to  three  executive  officers. 

[5]  V.  It  is  further  urged  that  if  relator's 
contention  is  good,  then  the  amendment  of 
1908  wipes  out  the  veto  power  of  the  Gov- 
ernor. This  is  not  true,  State  v.  Kline,  60 
Or.  loc.  cir.  431.  93  Pac.  237;  State  v.  Pacific 
States  Tel.  &  Tel.  Co.,  53  Or.  loc.  cit  164, 
99  Pac.  427.  This,  it  Is  said,  is  a  legislative 
act,  by  an  Executive  officer,  and  if  the  idea 
was  to  husb'ind  in  the  General  Assembly  all 
legislative  authority  or  power,  then  this  pow- 
er was  swept  away  from  the  Governor.  The 
cases  are  not  uniform  upon  the  question  as 
to  whetlier  the  signing  of  bills  and  the  veto- 
ing of  bills  is  legislative  or  executive,  wheth- 
er it  is  a  grant  of  legislative  power  or  a  re- 
striction placed  upon  legislative  power  and 
authority.  In  some  states,  where  the  grant 
of  this  power  is  in  that  portion  of  the  Con- 
stitution relating  to  the  executive  department, 
it  is  ruled  that  these  acts  are  not  legisla- 
tive, but  executive,  and  therefore  but  another 
restriction  upon  legislative  action.  State  v. 
Mounts,  36  W.  Va.  179,  14  S.  E.  407,  15  L. 
K.  A.  243.  In  our  state  the  power  is  grant- 
ed by  sections  12  and  13  of  article  5,  which 
refers  solely  to  the  executive  functions  of 
the  government.  In  many  states  where  this 
power  of  the  Governor  Is  vested  in  him  by 
that  portion  of  the  state  Constitution  which 
pertains  to  the  legislative  power  or  author- 
ity, these  acts  of  the  Governor  are  hdd  to 
be  legislative.  We  do  not  deem  this  dis- 
tinction very  material  In  this  case,  it  we 
are  right  In  holding  that  the  purpose  of  the 
amendment  was  to  confine  legislative  action 
to  a  single  fomm,  so  that  the  people  should 
have  the  full  power  of  Initiative  and  refer- 
endum. That  single  forum  would  Include 
all  officers  whose  acts  were  required  either 
to  complete  a  law  or  defeat  a  law.  In  other 
words,  It  would  include  the  Governor,  if  he 
be  a  part  of  the  legislative  power,  and,  If  not. 
It  is  yet  preserved  by  the  very  amendment 
itself.  In  fact  it  Is  preserved,  whether  the 
acts  be  either  legislative  or  executive,  in 
the  matter  of  enacting  or  defeating  laws. 

Bearing  in  mind  that  the  polestar  of  con- 
struction is  the  intent  of  the  framers  oi  a 
constitution  or  of  an  amendment  thereto,  let 
us  turn  to  the  amendment  itself.  In  lt>we 
find  the  sentence,  "Tbe  veto  power  of  the 
Governor  shall  not  extend  to  measures  re- 


ferred to  the  people."  This  shows  the  dear 
intent  of  the  framers.  This  is  a  withdrawal 
of  the  veto  power  from  the  Governor  as  to 
all  bills  referred  and  voted  upon  by  the 
people.  It  in  every  reasonable  sense  refers 
not  only  to  measures  under  tbe  referendum, 
but  to  initiated  laws.  As  to  them  tbe  veto 
could  not  be  exercised.  To  Illustrate  a  law 
might  pass  through  the  usual  channel  of  the 
General  Assembly,  and  be  vetoed.  It  might 
then  be  passed  over  the  veto,  and  later  refer- 
red to  tbe  people.  In  such  case  the  veto 
power  was  taken  away,  provided  the  people 
voted  to  sustain  the  law.  If  a  law  was  ini- 
tiated by  the  people  and  voted  by  tbe  people, 
then  the  law  is  enacted.  There  is  no  veto 
power  there.  See  the  Oregon  cases  supra. 
So  that  it  is  clear  that  by  this  amendment 
the  framers  thereof  did  not  intoid  or  under- 
take to  absolutely  destroy  the  veto  power. 
The  fair  reading  of  It,  considering  the  ex- 
ception incorporated  therein,  as  we  have 
quoted,  supra,  shows  that  as  to  all  matters 
referred  to  the  Governor  by  the  General 
Assembly  his  veto  jwwer  was  left  Intact. 
If  the  intent  was  to  destroy  the  veto  power, 
why  the  exception  quoted,  supraf  There 
would  be  no  need  for  It,  and  the  fact  that 
it  was  placed  in  tbe  amendment  Is  proof 
positive  that  the  Intent  was  to  preserve  the 
veto  power,  whether  it  be  legislative  or  ex- 
ecutive in  character.  There  could  be  no 
stronger  evidence  of  this  Intent  than  this 
clause,  excepting  certain  measures  from  the 
veto.  Such  act  meant  that  as  tonall  others 
the  veto  was  left  in  force.  Whilst  this 
thought  is  In  mind,  may  we  say  that  this 
but  emphasizes  the  fktct  that  the  Intent  of 
this  amendment  was  to  so  center  the  law- 
making power  in  one  forum  (Including  tbe 
General  Assembly  and  the  Governor)  so  that 
all  acts  from  that  forum  should  be  subject 
to  either  the  referendum  or  the  initiative. 
But  of  this  later.  Suffice  it  to  say  that  the 
amendment  Itself  destroys  respondent's  con- 
tention as  to  the  veto  power  of  the  Governor. 
[6]  VI.  We  now  reach  the  question  of  con- 
flict between  the  proviso,  or  last  clause  of 
section  7  of  article  4,  and  the  am^idment 
of  1908.  Amendments  to  Constitutions  are 
usually  made  to  either  add  to  or  correct  pre- 
vious provisions  of  the  organic  law.  In  ei- 
ther case  conflicts  might  arise.  If  they  do 
arise,  tbe  real  intent  of  the  framers  of  the 
amendment  prevails  over  the  provisions  of 
the  original.  This  rule  is  so  universal,  as 
indicated  by  tbe  authorittes,  supra,  that  we 
need  not  add  here.  We  have,  supra,  pointed 
out  two  distinct  conflicts,  and  indicated  a 
third.  The  purpose  now  is  to  point  out  in 
'  plain  terms  the  conflict  between  the  proviso 
to  section  7,  article  4,  and  the  amendment  of 
1908.  We  shall  not  mince  words,  having  in 
previous  paragraphs  eliminated  all  under- 
brush,  so  as   to   preclude  camouflaging  of 
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thought  or  TlewB  apon  the  vital  question  of 

(NMlflict. 

By  the  amendment  of  1908  (which  prevalla 
if  it  conflicts  with  previous  parts  of  the  or- 
iginal organic  law)  It  Is  said : 

"The  legislative  anthority  of  the  state  shall 
be  vested  in  a  legislative  assembly,  consisting 
of  a  senate  and  bouse  of  representatives." 

Then  follows  the  reserved  rights  of  the 
people  to  refer  legislative  acts  and  to  Init- 
iate laws.  The  legislative  acts  so  referred 
to  include  the  approval  and  veto  power  of 
the  Governor,  as  we  have  Indicated  above, 
and  as  the  authorities  hold.  Legislative 
power  or  authority  as  here  used  must  be 
construed  as  meaning  such  as  was  not  re- 
served or  restricted,  as  we  have  Just  dis- 
cussed. Tuat  the  framers  so  meant  Is  clear 
from  what  they  did,  and  from  the  very  pur- 
pose of  the  referendum  and  Initiative.  Their 
purpose,  and  their  Intent  was  to  gather  to- 
gether and  lodge  In  one  legislative  forum 
all  legislative  power  or  authority.  If  this 
was  the  Intent  and  purpose  of  the  amend- 
ment, then  it  gathered  to  the  legislative  for- 
um the  conditional  grant  of  l^slatlve  pow- 
er to  those  three  exe<?ntlve  officers.  "The 
legislative  authority  of  the  state"  Includes 
all  legislative  authority,  existing  at  the  time. 
If  all  legislative  anttiority  was  vested  in 
a  given  legislative  forum  (including  the 
General  Assembly  and  the  Governor)  the 
legislative  authority  of  these  three  execu- 
tive officers  was  gathered  unto  the  fathers, 
iind  must  be  for  naught  held.  "The  legis- 
lative authority"  needs  no  defining.  It  is, 
in  substance,  all  legislative  authority.  All 
legislative  authority  muRt  be  construed  in 
the  light  of  the  reservations  and  restrictions 
upon  legislative  action.  As  to  reservations  and 
restrictions  the  intent  of  the  framers  was  to 
preserve  them,  but  it  is  as  clear  that  their  in- 
tent was  to  so  concentrate  legislation  or  legis- 
lative acts  as  to  give  them  power  to  supervise 
them  either  by  the  referendum  or  the  initia- 
tive. This  was  the  very  reason  for  the  amend- 
ment All  concede,  and,  if  not,  the  cases 
and  the  Constitution  so  hold,  that  the  re- 
districting  of  the  state  is  a  legislative  act 
If  the  framers  of  the  amendment  had  not 
thought  that  they  had  gathered  Into  one 
bunch  all  legislative  authority  of  power,  and 
placed  It  in  one  channel,  so  that  they  could 
review  the  same,  if  dissatisfied,  they  might 
have  extended  both  the  referendum  and  in- 
itiative. They  thought  and  they  intended 
_  to  place  "the  legislative  authority"  In  such 
position  as  to  enable  them  to  review  by  ref- 
erendum all  acts  of  a  legislative  character. 
If  this  be  the  Intent  of  the  amendment  then 
it  conflicts  with  the  proviso,  or  last  clause 
of  section  7  of  article  4. 

To  say  that  this  was  not  the  intent  of  the 
frnmers  of  the  amendment  and  of  the  peo- 
ple In  adopting  It  would  be  to  say  that  they 
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had  more  confidence  in  these  three  execu- 
tive officers  than  they  had  In  the  General 
Assembly,  or  even  in  themselves.  This,  too, 
in  the  face  of  the  historical  fact  that  for 
30  years  or  more  there  was  continuous  com- 
plaints from  the  people  and  the  press  about 
the  manner  in  which  these  executive  officers 
performed  this  legislative  function.  By  use 
of  "the  legislativjB  authority"  tne  people 
meant  to  so  place  the  legislative  function 
of  redlstrlcting  the  state  In  a  position  where 
they  could  review  It  by  referendum.  But 
this  is  not  all.  They  reserve  the  right  to  In- 
itiate laws,  and  after  the  Legislature  re- 
fused to  act  (or  even  before)  the  people  had 
the  right  to  Initiate  a  law  (not  a  constitu- 
tional am«idment)  redistricting  the  state. 
Their  power  to  Initiate  laws  is  unrestricted, 
provided  such  laws  violate  no  reserved 
rights  or  legislative  restrictions.  As  legis- 
lators, the  people  are  imder  the  same  re- 
8trlcti(»iB  as  the  General  Assembly.  Wheth- 
er such  initiated  laws  do  violate  the  Consti- 
tution is  a  matter  for  the  courts  after  the 
legislative  process  is  over,  and  the  law  (the 
finished  products)  is  presented  to  the  courts. 
On^  illustration,  to  demonstrate  a  conflict 
in  the  matter  before  us :  Suppose  that  after 
the  General  Assembly  of  1921  had  failed  to 
redistrict  the  state  the  people  by  proprar 
petitions  had  initiated  such  a  law.  Suppose, 
further,  that  the  initiated  law  received  the 
required  vote,  and  was  thereby  adopted. 
Suppose,  further,  that  in  the  interim  these 
three  Executive  officers  had  made  a  law  re- 
districting— which  would  stand?  There  can 
be  no  question  that  the  Initiated  law  would 
have  to  lie  sustained.  If  so,  tnen  the  very 
fact  that  the  people  have  the  unrestricted 
right  to  Initiate  laws  (within  constitutional 
restrictions)  demonstrates  that  these  officers 
were  shorn  of  legislative  authority  by  this 
amendment  We  have  read  the  Missouri 
Constitution  until  In  our  mental  vision  (both 
by  day  and  by  night)  we  can  see  It  as  we  see 
the  pictures  upon  the  sitting  room  wall. 
The  best  thought  we  have  has  been  given 
to  the  question'  Involved.  The  question  is  a 
new  one  in  this  state,  and  elsewhere,  so  far 
as  our  diligent  research  has  gon&  In  no 
preceding  Missouri  case  has  this  question 
been  presented  or  argued  by  counsel.  Iso- 
lated language  in  previous  cases  is  of  no 
value  where  the  question  was  not  urged.  At 
most  such  language  is  obiter  and  not  stare 
decisis.  We  conclude  by  saying  that  in  our 
judgment  there  is  a  fatal  conflict  between 
the  amendment  of  1908  and  the  proviso  or 
last  clause  of  section  7  of  article  4 ;  that  by 
reas(m  of  such  conflict  the  latter  must  fall, 
and  the  state  officers  were  without  power  to 
redistrict 

VII.  Before  discussing  the  question  of  the 
redlstrlcting  done  in  1901,  may  we  be  per- 
mitted to  add  one  more  thought  to  the  mat- 
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ters  discussed  In  tbe  last  previous  para- 
graphs? Under  tbe  amendment  of  1908  all 
legislation  must  be:  (1)  Througli  tlie  ordi- 
nary channel  (tbe  General  Assembly  and 
(loveraor);  (2)  tbrougb  tbe  acts  of  the  peo- 
ple by  tbe  referendum;  or  (3)  through  tbe 
reserved  right  to  initiate  any  and  all  laws 
that  tbe  people  desire  enacted.  In  the  lat- 
ter case,  as  well  as  in  the  first,  such  laws 
must  be  within  the  reservations  and  restric- 
tions contained  in  the  Constitution.  State 
ex  rel.  v.  Richardson,  48  Or.  loc.  cit  319, 
85  Pac.  225,  8  L.  R.  A.  (N.  S.)  362.  This 
case  construed  tbe  Oregon  Initiative  and 
Referendum  amendment,  and  this  construo 
tion  was  In  April.  1906.  We  borrowed  tbe 
amendment  in  1908,  or  2  years  after  tbe  Su- 
preme Court  of  Oregon  bad  announced  tbe 
opinion  in  Richardson's  Case.  Tbe  whole 
fallacy  of  respondent's  position  is  that  tbey 
argue  as  if  the  constitutional  grant  of  this 
legislative  power  to  these  three  officers  was 
a  restriction,  rather  than  a  grant  of  legis- 
lative authority.  As  a  grant  of  legislative 
power.  It  was  gathered  up  and  placed  sole- 
ly in  the  General  Assembly  and  the  people 
by  the  amendment  of  1908.  Yon  cannot  say, 
"The  legislative  authority  of  the  state  shall 
be  vested  In  a  legislative  assembly,  consist- 
ing of  a  senate  and  house  of  representa- 
tives," and  reserve  to  the  people  both  the 
right  to  refer  and  Initiate,  and  yet  say  that 
any  portion  of  legislative  authority  belongs 
elsewhere.  Tbe  very  language  precludes 
such  a  conclusion. 

[7]  In  the  return  it  is  urged  that  the  re- 
districting  of  the  state  in  1901  was  violative 
of  constitutional  provisions  and  void.  This 
and  previous  redistrlcting  acts  have  been 
subjected  to  the  charge  of  partisanship  and 
unfairness,  and  even  as  violative  of  tbe 
Constitution,  and  we  have  but  little  doubt 
that  this  In  a  measure  Influenced  the  word- 
ing of  tbe  amendment  of  190S,  by  which  tbe 
people  by  reserved  rights  were  placed  in  po- 
sition to  take  the  matter  in  their  own  hands. 
But  even  if  it  be  granted  (which  we  do  not 
do)  that  the  redistrlcting  of  1901  was  in- 
valid, it  does  not  help  respondent.  Should 
we  take  up  and  rule  the  question  in  respond- 
ent's favor,  it  would  only  relegate  us  to  the 
redistrlcting  of  1891,  and  by  it  tbe  Twenty- 
iiil'th  senatorial  district  is  composed  of  tbe 
identical  counties  as  by  tbe  act  of  1901. 
This  act  of  1891  stands  unchallenged  in  the 
pleadings.  So,  if  we  conceded  the  invalidity 
of  the  act  of  1901,  relator  would  be  in  tbe 
Twenty-Fifth  district,  composed  of  the  coun- 
ties which  now  present  bis  name  as  their 
choice  as  a  candidate  for  delegate  to  the 
coming  constitutional  convention.  The  facts 
that  he  lives  in  a  district  which  has  existed 
in  tlie  same  form  from  the  1.S91  redistrlct- 
ing act,  which  act  is  not  questioned  here. 


entitles  relator  to  his  writ  of  mandamus, 
whatever  be  the  status  of  tbe  act  of  1901 
as  to  senatorial  distrlctsw 

{8,1]  The  petition  attacks  tbe  act  of  the 
three  officers  in  1921,  and  none  other.  It 
is  no  defense  to  this  attack  to  say  some  oth- 
er previous  acts  by  other  officers  were  also 
void.  Adams,  etc.,  t.  Boswortta,  126  Ey.  loc. 
cit.  63,  64,  102  S.  W.  861,  15  L.  R.  A.  (N. 
S.)  1184;  Ragland  v.  Anderson,  126  Ky.  loc. 
cit.  161,  100  S.  W.  865,  128  Am.  St  Rep.  242. 
With  this  we  might  stop.  However,  the 
situation  is  such  (there  being  but  short  time 
left  to  -select  delegates  to  the  coming  con- 
situtional  convention)  we  feel  that  some- 
thing further  should  be  said  as  to  the  re- 
districting  of  1901.  This  redistrlcting  act 
has  stood  unchallenged  for  more  than  20 
years.  The  first  court  attack  appears  In 
the  return  in  this  case.  Of  course  there  wen 
mutterings  among  tbe  people  (or  some  of 
]them)  and  In  the  public  press,  known  as 
state  history.  In  ^tate  ex  rel.  Warson  v. 
I  Howell,  92  Wash.  loc.  dt.  546,  159  Pae.  779, 
I  the  Supreme  Court  of  Washington,  in  dla- 
i  cussing  their  redistrlcting  act  of  1901,  said : 

"But  even  if  it  were  condnded  that  tbe 
act  of  1901  was  such  a  departure  from  the  re- 
quirements of  tbe  Constitution  as  to  disclose  a 
;  willful  disregard  of  its  provisions,  we  think  it 
now  too  late  for  the  relator  to  raise  the  ques- 
tion. Tbe  act  complained  of  has  stood  unques- 
tioned for  more  than  16  years.  Seven  Legisla- 
tures have  been  elected  under  it.  Lows  have 
been  passed  wUch  so  far  affect  the  rights  of  the 
electors  that  a  return  to  the  old  districts  mark- 
ed out  by  the  Constitution  would  result  in  the 
utmost  confusion,  if  not  chaos,  requiring  per- 
haps a  session  of  tbe  Legislature*  before  an 
election  could  be  held.  No  court  is  required, 
on  a  complaint  made  after  this  lapse  of  years, 
to  subject  the  people  of  the  state  to  the  tur- 
moil Buch  a  course  would  cause.  This  form  ot 
legislation  is  to  a  great  extent  political  and  ad- 
ministrative in  its  nature,  and  involves  no  in- 
dividual rights  other  than  such  as  pertain  to 
the  electorate  as  a  whole.  Persons  who  con- 
ceive that  the  Legislature  has  acted  in  disre- 
gard of  tbe  mandates  of  tbe  Constitution  must 
therefore  act  promptly,  else  they  will  be  held 
to  have  waived  their  right  to  act  at  all. 

"The  argument  that,  if  an  act  is  invalid  when 
passed,  the  vice  continued  to  live  in  it  as  long 
as  it  remains  on  the  statutes,  and  therefore 
may  be  annulled  at  any  time,  is  not  sound  when 
attempted  to  be  applied  to  legislation  that  is 
political  or  administrative  in  its  nature.  It 
may  be  true  tbe  laches  cannot  give  validity  to 
a  void  act,  but  when  no  property  right  is  in- 
volved, and  the  question  is  purely  pqlitical  and 
administrative,  individuals  or  parties  that  have  < 
seen  the  act  in  operation  for  years,  and  the 
affairs  of  state  carried  on  under  it,  without  of- 
fering objection  or  making  protest,  will  not  be 
heard  at  a  late  day  to  question  its  validity. 
They  must  act  in  seasonable  time,  and  not  de- 
lay until  the  conditions  they  bav^  acquiesced 
in  and  assented  to  have  become  firmly  estab- 
lished as  a  part  of  the  system  of  gOTernment,** 
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In  Adams,  etc.,  y.  Boswortta,  126  Ky.  loc. 
dt  65,  102  S.  W.  861,  10  L.  B.  A.  (N.  S.) 
1184,  tbe  court  said: 

"If  the  enactment  complained  of  was  invalid 
because  it  violated  the  constitutional  require- 
ments, tbe  party  complaining  knew  this  fact 
13  years  before  this  suit  was  commenced. 
Persons  who  believe  that  their  political  rights 
are  injuriously  affected  by  unconstitutionsl  leg- 
islation cannot  condone  the  wrong  for  a  long 
period  of  years  by  passively  consenting  to  it, 
and  defer  taking  action  until  confusion,  if  not 
chaos,  would  result  from  the  long  delay.  The 
courts  were  open  to  them  in  1883  as  well  as 
1906,  and  political  parties,  no  more  than  in- 
dividuals, can  sleep  on  their  rights.  When  it 
ia  sought  to  vacate  enactments  involving  the 
life  of  one  of  the  great  co-ordinate  departments 
of  the  government,  the  public  interest  and  the 
orderly  administration  of  affairs  demand  that 
action  should  be  taken  as  soon  as  practicable 
after  the  condition  objected  to  becomes  known 
and  effective.  The  argument  that,  if  an  act  is 
invalid  when  passed,  the  vice  continues  to  live 
in  it  as  long  as  it  remains  on  the  statutes,  and 
therefore  it  may  be  annulled  at  any  time,  is  not 
sound  when  attempted  to  be  applied  to  legis- 
lation that  is  political  or  administrative  in  its 
nature.  It  may  be  true  that  laches  cannot  give 
validity  to  a  void  act;  but  when  no  property 
right  is  involved,  and  the  question  is  purely 
political  and  administrative,  individuals  or  par- 
ties that  have  seen  tbe  act  in  operation  for 
years,  and  the  affairs  of  state  carried  on  under 
it,  without  offering  objection  or  making  pro- 
test, will  not  be  heard  at  a  Isite  day  to  ques- 
tion its  validity." 

In  the  case  of  Matter  of  Reynolds,  202  N. 
T.  loc.  cit.  436,  96  N.  B.  88,  it  ia  said: 

"After  tbe  census  of  1006  the  Legislature  at 
its  session  in  1006  passed  an  apportionment 
act,  chapter  4S1.  The  validity  of  that  act 
was  attacked  by  an  application  for  a  mandamus 
to  the  Secretary  of  State  to  issue  the  election 
notices  in  accordance  with  the  old  apportion- 
ment on  the  ground  that  the  new  apportion- 
ment was  a  nullity.  This  application  was  de« 
nied  by  'the  Supreme  Court  in  both  branches, 
and  the  elections  of  1906  were  held  under  the 
apportionment  act  of  that  year.  On  appeal  to 
this  court,  however,  the  orders  of  the  Supreme 
Court  were,  in  April,  1907,  reversed  and  appor- 
tionment under  review  dedared  invalid.  Mat- 
ter of  Sherrill  v.  O'Brien,  188  N.  X.  185. 
Thereupon,  at  an  extraordinary  session  of  the 
Legislature  held  in  that  year,  the  present  ap- 
portionment was  enacted.  Under  it  have  been 
held  the  general  elections  of  1907,  1908,  1909, 
and  1910,  during  which  period  the  petitioners 
have  taken  no  steps  to  have  the  validity  of  that 
apportionment  reviewed.  There  are  few  things 
in  the  world  in  which  stability  and  order  are 
more  requisite  than  in  government.  It  could 
not  have  been  the  constitutional  intent  that 
at  any  time  during  the  decennial  period  for 
which  an  apportionment  is  to  continue — even 
np  to  the  last  moment— it  should  be  subject 
to  attack." 

To  like  effect  is  Ragland  v.  Alexander,  125 
Ky.  loc.  dt  161,  100  S.  W.  865,  128  Am.  8t 
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Rep.  242.  niese  authoilties  seem  to  be 
founded  upon  reason,  and,  It  so,  It  is  too 
late  to  question  tbe  act  of  1901,  at  tbls  time, 
and  we  so  rule.  Fr«)m  It  all,  we  conclude 
that  tbe  alternative  writ  of  mandamus  in 
tbis  case  sibould  be  made  permanent  It  is 
so  ordered. 

JAMBS  T.  BLAIR,  0.  J.,  and  WOODSON 
and  WALKER,  JJ.,  concur. 

SLDOB,  HIGB£iE  and  DAVID  E.  BLAIR, 
JJ.,  dissait  in  separate  opinions. 

JAMES  T.  BLAIR,  C.  J.,  concurs  in  sepa- 
rate opinion  in  wbicb  WOODSON,  URAVES, 
and  WALKER,  JJ.,  concur. 

JAMES  T,  BLAIR,  C.  J.  (concurring).  At 
the  time  tbe  motion  for  r^earing  was  con- 
sidered and  overruled  the  dissenting  opinion 
of  ELDER,  J.,  had  been  filed.  The  other  ' 
dissenting  opinions  had  been,  in  the  main, 
prepared,  but  had  not  been  filed.  In  this 
situation,  in  view  of  the  brief  time  which 
would  remain,  in  any  event,  for  tbe  nomina- 
tion of  delegates  to  the  constitutional  con- 
vention, the  two  Judges,  who  then  proposed 
subsequently  to  file  dissents,  orally  presented 
the  legal  propositions  upon  which  their  views 
were  founded.  These  were  Considered  by  tbe 
court  and  the  motion  for  rehearing  was 
thereafter  overruled.  It  appeared  at  this 
time,  and  subsequently  proved  to  be  true, 
that  propositions  were  to  be  advanced  which 
previously  bad  not  appeared  in  tbe  case.  In 
view  of  this,  leave  was  given  for  the  filing 
of  a  concurring  opinion.  Under  this  leave 
tbe  following  suggestions  are  made. 

I.  In  the  dissenting  opinions  filed  on  De- 
cember 8tb  and  9th,  respectively  (after  the 
motion  for  rehearing  was  overruled),  the  posi- 
tion seems  to  be  taken  that  under  the  rule 
announced  In  the  majority  opinion  it  must 
follow  that  delegations  of  power  to  municipal 
corporations  and  of  authority  to  tbe  Public 
Service  Commission  and  the  like  are  invalid 
and  unconstitutional;  that  this  result  is  so 
disastrous  as  to  show  the  amendment  of  1908 
was  not  Intended  to  be  construed  as  the 
majority  opinion  construes  It 

Tbe  Attorney  General  and  his  assistants, 
whose  briefs  and  arguments  in  this  case  dis- 
close a  i>alnstaking,  lawyerlike,  and  dispas- 
sionate study  of  the  case  and  the  questions 
in  it,  did  not  advance  the  argument  now  made 
in  the  opinions  mentioned.  The  dissenting 
opinion  of  ELDER,  J.,  which  carefully  dis-  " 
cusses  the  Issues,  does  not  contain  such  an 
argument.  The  motion  tor  rehearing  con- 
tains nothing  of  the  kind.  Nevertheless,  the 
point  Is  now  made,  and  the  views  of  our 
Brethren  are  always  entitled  to  tbe  most  re- 
spectful consideration. 

[10]  It  is  believed  that  the  argument  re- 
ferred to  overlooks  tbe  nature  and  origin  of 
the  powers  which  are  now  said  to  be  threat- 
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ened  by  the  ru)e  of  the  majority  opinion. 
The  argument  is  founded  upon  the  assump- 
tion that,  for  instance,  when  the  L^lslature 
invests  a  city  with  authority  to  pass  ordi- 
nances for  the  regulation  of  matters  of  local 
concern,  it  Is  thereby  Investing  the  city  with 
a  part  of  the  "legislative  power"  in  the  sense 
In  which  those  words  are  used  in  the  Con- 
stitution, and  that  when  a  city  council  passes 
an  ordinance  it  exercises  a  part  of  the  "leg- 
islative power"  described  In  the  CMJstitution. 
Unless  this  assumption  Is  made,  the  argu- 
ment falls  of  its  own  weight  That  Is,  un- 
less it  Is  true  that  the  power  exercised  by 
the  dty  In  passing  ordinances  is  a  part  of 
the  "legislative  power"  In  the  constitutional 
sense.  It  cannot  be  contended  It  Is  affected  by 
the  rule  of  the  majority  opinion,  which  deals 
with  the  legislative  power  iu  no  other  sense. 
The  question  arises  whether  the  thing  as- 
sumed to  be  true  Is  true  In  fact.  The  ques- 
tion is  one  which  has  had  the  attention  of 
courts  and  test-writers.  As  early  as  1847 
this  court  discussed  It  in  Metcalf  v.  St.  Louis, 
11  Mo.  loc.  dt.  105,  in  this  wise: 

"Here  is  a  clear  and  explicit  delegation  of 
power  to  pass  the  ordlnojace  in  question.  Tlie 
ordinance  appears  on  its  face  to  have  been 
regularly  passed  and  approved.  If  the  ordi- 
nance adopted  on  this  subject  be  void  for  want 
of  legal  authority,  it  will  follow  that  the  mayor 
and  council  can  pass  no  ordinance  whatever, 
and  tliat  the  General  Assembly  can  impart  no 
such  power  to  any  one  corporation.  This  can- 
not be  seriously  contended.  We  are  referred 
to  the  first  section  of  the  third  article,  Consti- 
tution of  this  state,  which  declares  that  'the 
legislative  power  (of  the  government)  shall  be 
vested  in  a  General  Assembly,  which  shall  con- 
sist of  a  Senate  and  of  a  House  of  Represen- 
tatives.' We  can  see  no  conflict  between  this 
clause  and  the  authority  conferred  by  the  Gen- 
eral Assembly  on  the  mayor  and  the  city  coun- 
cil of  St  Louis.  The  grant  of  power  to  pass 
ordinances  for  the  government  of  the  city  of 
St.  Lonis,  not  inconsistent  with  the  Constitu- 
tion and  laws  of  the  state,  is  not  a  delegation 
of  the  IcKmaking  power  of  the  government 
[italics  ours],  delegated  by  Uie  Constitution  to 
the  General  Assembly." 

It  therefore  appears  that  this  question  was 
decided  about  61  years  before  section  67  of 
article  4  was  adopted.  In  1908,  and  that  this 
court  then  held  the  law  to  be  exactly  con- 
trary to  the  assumption  made  In  the  argu- 
ment being  considered.  This  court  has  uni- 
formly held  that  the  General  Assembly  can- 
not delegate  its  legislative  power.  It  has 
as  uniformly  held  that  municipal  corpora- 
tions lawfully  could  be  Invested  with  the 
powers  now  In  question.  The  same  holdings 
are  found  in  the  decisions  of  every  state. 
It  Is  Impos^ble  to  harmonize  these  holding^ 
If  It  be  true  that  the  municipalities  exercise 
a  part  of  the  legislative  power,  in  the  con- 
stitutional sense,  nnder  legislative  delegation. 

The  rule  announced  in  the  Metcalf  Case  is 


not  only  the  law  In  Missouri,  but  is  generally 
recognized.  Mr.  Oooley  (Const  Lim.  [7tb  Ed.] 
pp.  264,  265)  gives  his  views  as  follows: 

"It  has  already  been  seen  that  the  Legisla- 
ture cannot  delegate  its  power  to  make  laws; 
but  fundamental  as  this  maxim  is,  it  is  so  qual- 
ified by  the  customs  of  onr  race,  and  by  other 
maxims  which  regard  local  government  that 
the  right  of  the  Legislature,  in  the  entire  ab- 
sence of  authorization  or  prohibition,  to  create 
towns  and  other  inferior  municipal  organiza- 
tions, and  to  confer  upon  them  tbe  powers  of 
local  government,  and  especially  of  local  taxa- 
tion and  police  regulation  usual  with  such  cor- 
porations, would  always  pass  unchallenged. 
The  Legislature  In  these  cases  t*  not  regarded 
a»  delegating  it»  autkoritf  [italics  ours]  l>e- 
CBuse  the  regulation  of  such  local  affairs  as  are 
commonly  left  to  local  boards  and  officers  m 
not  understood  to  belong  properly  to  the  state 
[italics  ours];  and,  when  It  interferes,  as  it 
sometimes  must  to  restrain  and  control  the 
local  action,  there  should  be  reasons  of  state 
policy  or  danger  of  local  abuse  to  warrant  the 
interposition." 

Mr.  Dillon  in  bis  work  on  Municipal  Cor- 
poratlMis  (5th  Ed.)  {  637,  says: 

"Although  the  proposition  that  the  Legislature 
of  a  state  is  alone  competent  to  make  laws  is 
true,  yet  it  is  also  settled  that  it  is  competent 
for  the  Legislature  to  delegate  to  municipal 
corporations  the  potcer  t»  make  by-laws  and 
ordinances  tcith  appropriate  sanctions.    *    »    »'• 

Mr.  McQuIllin,  In  bis  work  on  Munici])al 
Corporations,  {  124,  says: 

"And  while  the  rule  is  also  fundamental  that 
the  power  to  make  laws  cannot  be  delegated, 
tbe  creation  of  mvmicipal  corporations  to  exer- 
cise local  self-government  has  never  been  held 
to  violate  this  principle." 

Mr.  McQuilliu  quotes  from  and  cites  a  de- 
cision of  the  Supreme  Court  of  the  United 
States  in   which  Mr.   Chief  JnsUce  FnUer 

says: 

"It  is  a  cardinal  principle  of  our  system  of 
government  that  local  affairs  shall  be  managed 
by  local  authorities,  and  general  affairs  by  the 
central  authority,  and  hence,  while  the  rule 
is  also  fundamental  that  the  power  to  make 
laws  cannot  be  delegated,  the  creation  of  mu- 
nicipalities exercising  local  self-government  has 
never  been  held  to  trench  upon  that  rule. 
Such  legislation  is  not  regarded  as  a  transfer 
of  general  legislative  power,  but  rather  as  a 
grant  of  authority  to  prescribe  local  regula- 
tions, according  to  inunemorial  practice,  sub- 
ject of  course  to  the  interposition  of  the  su- 
perior in  cases  of  necessity."  Stoutenburgh  v. 
Hcnnick,  129  U.  S.  Inc.  cit  147,  9  Sup.  Ot  257, 
32  L.  Ed.  637. 

In  19  R.  C.  L.  p.  706,  §  17,  it  wUl  be  found 
that  the  text  closely  follows  the  decision  last 
dted.  In  12  O.  J.  pp.  859,  860,  |  357  (2),  the 
rule  is  stated: 

"In  general  the  Legislature  may  delegate  to 
municipal  corporations,  and  to  proper  officers 
of   such   corporations,'  all  powers  inddent  to 
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municipal  government,  whether  legislative  or 
otherwise,  without  violatijig  the  rule  against  a 
delegation  by  the  Legislature  of  its  lawmaking 
power." 

In  State  v.  Hayes,  61  N.  H.  loc.  dt  314 
et  seq.  (dted  with  approval  by  Mr.  Dillon), 
la  a  discussion  of  the  origin  and  powers  of 
municipal  corporations  which  gives  a  legal 
and  historical  view  of  the  subject  as  related 
to  the  present  question,  and  discloses  the 
considerable  antiquity  of  the  doctrine  laid 
down  in  the  authorities  which  are  here  cited. 
In  those  authorities  will  be  found  dted  nu- 
merous decisions  of  the  courts. 

The  authorities  are  harmonious.  The 
power  to  invest  munldpalities  with  authority 
to  enact  ordinances  Is  a  part  of  the  legislative 
power  in  the  constitutional  sense.  That  pow- 
er the  Legislature  cannot  delegate.  The  pow- 
er which  the  municipalities  exercise  imder 
legislative  authority  Is  not  a  part  of  the 
"general  legislative  ppwer,"  according  to  the 
Supreme  Court  of  the  United  States ;  is  "not 
understood  to  belong  properly  to  the  state," 
according  to  Mr.  Cooley;  and  is  not  a  part 
of  the  "lawmaking  power  of  the  govermuent 
delegated  by  the  Constitution  to  the  General 
Assembly,"  according  to  this  court  when  con- 
struing our  own  Constitution.  In  view  of 
these  authorities  and  of  this  court's  dedara- 
tion  upon  the  subject  which  was  the  law  of 
this  state  when  the  Constitution  of  1875  and 
section  57  of  artlde  4  were  drafted  and  adopt- 
ed, it  is  necerssary  to  conclude  that  the  as- 
sumpti(Hi  previously  referred  to  is  incorrect, 
and  that  the  argument  dependent  upon  it 
falls  witb  It. 

(11]  The  suggestion  Is  also  made  that  the 
rule  in  the  majority  opinion  may  destroy 
the  Public  Service  Commission.  The  argu- 
ment, again,  assumes  that  the  power  exer- 
cised by  that  body  is  legislative  power  In 
the  constitutional  sense.  This  appears  from 
reasons  Uke  those  given  in  considering  munic- 
ipal corporations.  The  power  exercised  by 
the  Public  Service  Commission  Is  adminis- 
trative and  not  legislative.  The  law  was 
passed  by  the  General  Assembly.  Its  ad- 
ministration and  execution  are  confided  to 
the  Commission.  The  power  to  legislate  In- 
cludes the  power  to  cxerdse  discretion  as 
to  what  the  law  shall  be.  It  is  distinct  from 
authority  or  discretion  in  the  execution  of 
a  law.  This  Is  the  settled  doctrine  in  this 
country.  Field  v.  Clark,  143  U.  S.  loc.  dt 
693,  694,  12  Sup.  Ct  495,  36  L.  Bd.  294; 
Buttfleld  V.  Stranahan,  192  IJ.  S.  loc.  clt.  496, 
24  Sup.  Ct  349,  48  L.  Ed.  525;  Union  Bridge 
Co.  V.  V.  S.,  204  U.  S.  384,  385,  27  Sup.  Ct 
367,  61  L.  Ed.  523;  United  States  v.  Grlm- 
and,  220  U.  S.  loc.  dt  517-520,  31  Sup.  Ct 
480,  66  Ll  Ed.  663;  Beale  &  Wyman  on  Rail- 
road Rate  Regulation,  }|  1403,  1404,  1408; 
Village  of  Saratoga  Springs  v.  Saratoga  G., 
etc.,  Co.,  181  N.  Y.  loc.  dt  144,  145,  83  N. 
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E.  693,  18  L.  R.  A.  (N.  8.)  713;  Int.  Com. 
Gomm.  V.  Transit  Co.,  224  V.  S.  loc  dt  214. 
215,  32  Sup.  Ct  436,  66  L.  Ed.  729.  The  rule 
la  that  the  Legislature  may  constitute  ad- 
ministrative agendes  which  it  may  empower 
to  carry  out  a  law  fixing  rates  and  regula- 
tions. The  L^slature  must  make  the  law. 
The  administrative  board  administers  the 
law — nothing  more.  This  doctrine  .  la  no 
longer  questioned,  as  we  understand  the 
courts  and  text-writers.  It  follows  that  the 
power  exercised  by  the  Public  Service  Com- 
mission and  the  boards  referred  to  in  the 
dissenting  opinions  is  not  legislative  power 
in  the  sense  of  the  majority  opinion,  and  is 
therefore  not  affected  by  It  It  is  clear  that 
the  power  to  authorize  munldpal  corpora- 
tions to  act  In  matters  of  local  concern  and 
the  power  to  establish  a  public  service  com- 
mission for  the  better  administration  of  the 
law  regulating  pubUc  service  corporations 
are  both  constituent  parts  of  the  "legisla- 
tive power,"  as  that  Is  defined  In  the  Con- 
stitution. The  words  "the  legislative  au- 
thority," as  used  in  section  67  of  article  4. 
include  them  as  much  as  they  Include  any 
other  part  of  the  legislative  power.  It  no 
more  repeals  or  aCFects  those  powers  or  acta 
passed  under  them  than  it  repeals  or  affects 
acts  passed  under  any  other  part  or  branch 
of  the  existing  legislative  power  as  It  stood 
under  our  Constitution  at  the  time  section 
67  of  artlde  4  was  adopted. 

State  laws,  authorizing  munldpalities  to 
ena(t  ordinances  and  establishing  adminis- 
trative boards,  are  as  much  subject  to  the 
referendum  as  any  other  laws,  and  may  as 
readily  be  proposed  by  the  InitlatiVfe.  Of 
course.  It  is  not  meant  to  be  Implied  In  the 
reasouing  of  the  dissenting  opinions  that  sec- 
tion 57  of  article  4  would  authorize  the  vot- 
ers of  the  state  at  large  to  Initiate  an  or- 
dinance, for  Instance,  for  the  dty  of  Kirks- 
ville,  or  to  refer  to  the  voters  of  the  state 
nt  large  an  ordinance  passed,  for  instance 
by  the  local  authorities  of  the  dty  of  Jop- 
lin. 

In  view  of  the  established  principles  to 
which  reference  has  been  made  and  the  un- 
broken line  of  authority  supporting  them,  as 
well  as  their  almost  axiomatic  character,  we 
have  reached  the  conclusion  that  the  posi- 
tion taken  In  this  connection  in  the  two 
dissenting  opinions  cannot  be  maintained. 

[12]  II.  In  the  correct  use  of  a  Judicial 
decision  as  a  precedent  at  least  two  thln?'^ 
must  be  understood  by  the  court  so  using 
it  It  is  necessary  that  the  court  know  (1> 
what  the  question  is  which  is  then  before  it 
for  decision,  and  (2)  what  question  was  de- 
cided In  the  dedsion  Invoked  as  a  prece- 
dent Tlie  first  can  be  learned  from  the  rec- 
ord of  the  pending  case.  The  second  must 
be  discovered  from  the  previous  decision  it- 
self. In  this  case  the  dedsion  in  the  Halli- 
burton Case  1b  dted  as  a  precedent    The 
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dlsentlDj:  (pinions  earnestly  argue  to  the 
conclusion  that  the  opinion  In  that  case 
shows  that  the  qnestlon  now  before  ns  was 
decided  In  that  case  In  a  certain  way.  To 
reach  this  conclusion  It  Is  necessary  for 
those  who  champion  It  to  construe  the  lan- 
guage of  that  opinion.  In  view  of  the  fact 
that  the  meaning  given  to  the  Halliburton 
decision  In  the  dissenting  opinions  Is  quite 
dUfcrent  from  that  given  to  it  In  the  majori- 
ty opinion,  an  examination  of  the  law  ap- 
plicable to  the  interpretation  of  Judicial  de- 
cisions when  their  use  as  precedents  Is  pro- 
posed and  an  application  of  that  law  to  the 
Halliburton  decision  may  not  be  out  of  place>. 
One  of,  the  hornbook  rules  (Black's  Law  of 
Judicial  'Precedents,  f  11,  p.  49)  Is : 

"The  language  of  a  Judicial  decision  is  always 
to  be  construed  with  reference  to  the  circum- 
stances olf  the  particular  case  and  the  question 
actually  under  consideration,  and  the  authority 
of  the  decision  as  a  precedent  is  limited  to 
those  points  of  law  which  are  raised  by  tbe 
record,  considered  by  the  court,  and  necessary 
to  a  decision." 

Continuing,  Mr.  Black  says: 

"This  is  a  very  fundamental  principle  in  the 
theory  of  judicial  precedents,  and  has  been 
repeatedly  recognised  and  asserted  by  the 
courts,  as  well  as  by  theoretical  text-writers. 
'A  law  or  rule  of  law  made  by  judidol  de- 
cisions,' says  Austin  (2  Austin,  Jurisprudence, 
Campbell's  Ed.,  |  900)  'exists  nowhere  in  a 
general  or  abstract  form.  It  Is  implicated 
with  the  peculiaritieii  of  tbe  specific  caa^  or 
rases,  to  the  adjudication  or  decision  of  which 
it  was  applied  by  the  tribunals;  and  in  order 
that  its  import  may  be  correctly  ascertained, 
the  circumstances  of  the  cases  to  which  it  was 
applied,  as  well  as  the  general  propositions 
which  occur  in  tbe  decisions,  must  be  ob- 
served and  considered.  Tbe  reasons  given 
for  each  decision  must  be  construed  and  inter- 
preted according  to  the  facts  of  the  case  by 
which  those  reasons  were  elicited,  rejecting 
as  of  no  authority  any  general  propositions 
which  may  have  been  stated  by  the  judge,  but 
were  not  called  tor  by  the  facts  of  tbe  case 
or  necessary  to  the  decision.  The  reasons, 
when  so  ascertained,  must  then  be  abstracted 
from  the  detail  of  circumstances  with  which 
in  the  particular  case  they  have  been  implicat- 
ed. Looking  at  the  reasons  so  interpreted  and 
abstracted,  we  arrive  at  a  ground  or  principle 
of  decision  which  will  apply  universally  to 
cases  of  a  class,  and  which,  like  a  statute  law, 
may  serve  as  a  rule  of  conduct.  Without  this 
process  of  abstraction,  no  judicial  decision 
can  serve  as  a  guide  of  conduct  or  can  be  ap- 
plied to  the  solution  of  subsequent  cases.  For 
as  every  case  has  features  of  its  own,  and  as 
every  judicial  decision  is  a  decision  on  a  spe- 
cific case,  a  judicial  decision  as  a  whole,  or  as 
considered  in  concrete,  can  have  no  applica- 
tion   to    another    and    therefore    a    different 


This  rule  is  not  new  In  the  Jurisprudence 
of  this  state.  In  State  ex  rel.  v.  St  Louis, 
241  Mo.  loc.  dt  238  et  seq.,  145  S.  W.  801, 


In  an  opinion  written  en  banc  by  Lamm,  jr., 
and  concurred  In  by  Valllant,  C.  J.,  and 
Kennlsh,  Ferriss,  Brown,  Woodson,  and 
Graves,  JJ.,  Is  found  an  announcement  of 
tbe  same  doctrine.    In  that  case  It  was  said: 

*^here  is  a  pronounced  line  of  demarcation 
between  what  is  taid  in  an  opinion  and  what  is 
decided  by  it— between  arguments,  illustrations 
and  references  on  one  side  and  the  Judgment 
rendered  on  the  other.  The  language  used  by  a 
judge  in  his  opinion  is  to  be  interpreted  in  the 
light  of  the  facts  and  issues  held  in  judgment 
in  the  concrete  case  precisely  as  in  every  other 
human  document.  *  *  *  It  would  be  a  wide 
and  very  mischievous  departure  from  correct 
canons  of  interpretation  to  disconnect  general 
language  from  the  issues  and  tacts  of  a  given 
case  and  to  apply  that  general  language  me- 
chanically or  automatically  to  the  different 
tacts  and  different  issues  of  another  case;  for 
tbe  sense  must  be  limited  according  as  the  sub- 
ject requires,  and  words  take  color  from  their 
context"  • 

The  opinion  then  quotes  ftom  cases  and 
tests  which  disclose  that  tbe  doctrine  is  an- 
cient and  universal  Particularly  did  the 
court  approve  a  decision  In  Lucas  v.  Com- 
mlssiouei-s,  44  Ind.  loc  dt  541,  and  quoted 
from  It  at  some  length.  The  mle  can  be 
found  In  that  quotation,  together  wltb  sound 
reasons  for  it  This  court  frequently  has 
approved  the  rule.  Greene  County  v.  Lydy, 
263  Mo.  loc.  dt  91,  172  S.  W.  376,  Ann.  Cas. 
1917C,  274;  SkUlman  v.  Clardy,  256  Mo.  loc. 
dt  322,  165  S.  W.  1056 ;  Pocoke  v.  Peterson, 
256  Mo.  loc.  dt  518,  165  S.  W.  1017;  Bend- 
er V.  Weber,  260  Mo.  loc.  dt  561,  157  S.  W. 
570,  46  L.  R.  A.  (N.  S.)  121;  Lorenzen  v. 
Railroad,  249  Mo.  loc.  dt  191,  155  S.  W.  80. 
The  autnorltles  elsewhere  are  uniform.  Peo- 
ple V.  Winkler,  9  Cal.  lot  dt  236;  In  re 
Johnson,  98  Cal.  loc.  dt  642,  83  Pac.  460, 
21  L.  R.  A.  880;  Larselere  t.  Starkweather, 
38  Mich.  loc.  dt  100,  101;  Holcomb  v.  Bon- 
nell,  32  Mich.  loc.  clt  8;  Hogan  y.  Board. 
200  N.  Y.  loc.  dt  373,  93  N.  E.  961;  Crane 
V.  Bennett  177  N.  T.  loc.  dt  112,  69  N.  B. 
274,  101  Am.  St  Rep.  722 ;  Wright  v.  Nagle. 
101  TT.  S.  loc.  dt  796,  797,  25  L.  Ed.  921; 
Cohens  v.  Virginia,  6  Wheat  loc.  dt.  399, 
400,  6  L.  Ed.  257;  Swan  v.  Justices,  222 
Mass.  loc.  dt  545,  111  N.  B.  386;  City  of 
Anderson  v.  Fant  96  S.  C.  loc.  dt  5,  79  S. 
E.  641.  Numerous  other  dedsions  lay  down 
the  same  rule.  We  have  found  none  which 
proposes  any  other.  The  ■necessity  for  the 
citations  made  arises  out  of  the  fiict  tliat 
the  rule  seons  to  be  negatived  by  the  dis- 
senting opinions,  in  that  they  reach  a  con- 
clusion which  it  Is  thought  cannot  be  reach- 
ed if  the  existence  of  the  rule  in  question 
Is  conceded.  It  is  in  view  of  this  apparently 
necessary  Implication  in  the  dissenting  opin- 
ions, and  ont  of  respect  for  the  views  of 
the  dissenting  brethren,  that  the  authorities 
again  have  been  examined.  We  find  no  de- 
nial of  the  rule,   except   the  denial  neces- 
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Barlly  Implied  In  tbe  dissentlog  opinions  In 
the  case. 

The  rule  that  a  decision  must  be  "read 
in  tbe  dry  light  of  Its  own  facts,"  and  not 
otherwise,  when  the  Question  whether  It  con- 
stitutea  a  precedent  arises,  Is  a  rule  for  de- 
termining what  the  language  of  the  ded- 
Blon  means;  what  Is  decided. 

In  the  Halllbnrton  Case  It  was  in  dlscass- 
ing  tlie  first  of  the  two  questions  which  the 
court  formulated  for  decision  in  that  case 
that  the  language  was  used  which  is  now  re- 
lied upon  in  the  dissenting  opinions  as  de- 
cisive of  this  case.  That  question  la  set  out 
in  the  majority  opinion,  but  for  easy  reter- 
ence  Is  restated  here: 

"First.  Were,  the  Detitions  as  nresented  to 
the  respondent,  Secretary  of  State,  legally 
sufficient  to  authorize  the  submission  to  tbe 
Toter§^of  this  state  of  an  amendment  to  or 
chan^nn  the  organic  law  (the  Constitution)  of 
this  state?  Or,  in  other  words,  do  the  peti- 
tions embrace  in  fact  a  demand  for  the  sub- 
mission of  a  coDStitutional  amendment  within 
the  contemplation  and  purview  of  the  initiative 
amendment  adopted  in  this  state  in  November, 
1908,  as  well  as  tbe  legislation  approved  June 
12,  1909,  providing  for  tbe  carrying  out  of  such 
initiative    amendment    to    the    Constitution?" 

It  is  not  to  be  believed  that  an  examination 
of  the  language  of  this  question,  as  thus 
formulated  by  the  court  itself,  will  lead  to 
the  conclusion  that  this  court,  when  it  framed 
It,  thonght  it  was  about  to  consider  and  de- 
cide the  question  which  it  is  now  contended  it 
did  decide.  An  examination  of  the  briefs 
shows  that  the  first  contention  made  by  re- 
spondent was  that  the  proposed  amendment 
to  the  Constitution  was,  when  judged  by  its 
substance,  temporary  and  legislative  in  char- 
acter ;  that  the  power  of  the  Legislature  and 
of  the  people,  by  the  initiative,  to  submit 
constitutional  amendments  did  not  Include 
power  to  submit,  as  ainendments  to  the  Con- 
stitution, matter  which  was  not  of  perma- 
nent sort  and  of  constitutional  nature  in  that 
sense,  but  which  was  in  its  essence  tempo- 
rary and  legislative  in  nature.  Respectable 
authorities  were  cited  In  support  of  this 
view.  It  was  not  contended  a  constitutional 
convention  might  not  Include  what  it  would 
in  a  proposed  constitution  nor  that  any  mat- 
ter might  not  be  Included  when  tbe  people 
adopted  a  new  constitution.  The  conten- 
tion was  that  the  power  to  submit  amend- 
ments was  limited  and  Umlted  in  the  manner 
suggested.  Tbe  briefs  deal  with  this  qnestlon 
at  length. 

Another  contention  of  respondent  was  that 
the  power  to  redlstrict  tbe  state  Into  sena- 
torial districts  had  been  delegated  by  section 
7  of  article  4  of  the  Constitution,  and  that 
this  delegation  bound  the  people.  The  argu- 
ment was  that  tbe  redlstricting  could  not  be 
done  by  the  people  by  constitutional  amend- 
ment until  the  delegated  power  had  been  re- 
inimed ;  under  tbe  delegation  tbe  power  was  in 
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I  the  legislative  department  by  force  of  tbe 
I  Constitution  itself,  and,  having  been  delegat- 
ed by  tbe  people,  tbe  people  had  deprived 
[  themselves  of  tbe  .power  to  do  what  they  pro- 
vided in  the  Constitution  tbe  delegates  should 
do.  This  pr(%>osition  was  argued  at  length, 
and  numerous  anthorlties  dted.  It  did  not 
occur  to  any  lawyer  then  tn  the  case  or  on  tbe 
bench  tbat  this  last  argument  In  any  way  de- 
pended vtpoD  the  question  whetber  the  condi- 
tional power  of  the  three  executive  officers 
to  redlstrict  had  survived  the  ad<vtion  of 
section  B7  of  article  4.  Tbat  question  was 
not  gone  into  by  any  one  connected  with  tbe 
case  for  the  sufficient  reason  tbat  the  argu- 
mtat  OD  this  head  could  not  have  been  af- 
fected in  any  way  by  the  decision  of  that 
qnestion.  If  tbe  power  of  these  officers  was 
not  affected  by  section  B7,  then  it  regmained, 
and  the  delegation  of  power  remained,  liter- 
ally as  stated  in  section  7  of  article  4.  If 
section  67  of  article  4  destroyed  tbe  power  of 
these  officials,  yet  tbe  delegation  to  the  Oen- 
eral  Assembly  remained  unaffected,  except 
in  so  far  as  section  57  enabled  the  people  to 
participate  in  legislation.  Tbe  foundation  of 
the  argument  of  counsel  and  court,  in  this 
respect,  was  the  fact  of  the  constitutional 
delegatt<m  of  the  power  to  redlstrict,  which 
remained  tbe  same  whether  or  not  section  57 
affected  the  conditional  power  of  the  three 
executive  officers.  Since  the  fact  that  the 
power  was  del^ated  Justified  the  argumeat, 
and  that  fact  remained  the  same  whether  tbe 
three  officials  had  or  had  not  been  deprived 
of  tbeir  power,  then  the  question  whether 
they  bad  been  so  deprived  had  and  could 
have  had  no  influence  on  the  decision.  This 
means  that  the  question  now  contended  to 
have  been  decided  was  not  in  the  Hallibur- 
ton Case,  and,  of  course,  was  not  decided  in 
tbat  case.  A  fair  consideration  of  that  deci- 
sion, in  the  light  of  tbe  rule  first  mentioned, 
it  is  respectfully  submitted,  can  lead  to  no 
other  conclusion. 

In  concluding  paragraph  I  of  its  (pinion 
in  the  Halliburton  Case  the  court  holds  that 
the  power  to  redlstrict  the  state  has  beai 
delegated,  and  could  not  be  exercised  in 
the  .  manner  proposed  until  tbe  people  by 
constitutional  amendment  had  resumed  the 
power  by  repealing  tbe  delegation  of  it,  and 
holds  that  tbe  people  could  not  "put  in  the 
Constltutlcm,  which  la  regarded  as  the  organ- 
ic and  permanent  law  of  the  state,  mere  leg- 
islative acta  providing  for  the  exercise  of 
certain  powers."    The  court  adds: 

"We  are  unwilling  to  give  our  assent  to  tbe 
contention  that  these  petitions  should  have 
been  accepted  and  filed,  whether  or  not  they 
were  applicable  to  a  subject  or  matter  con- 
templated by  the  initiative  and  referendum." 

This  last  evldenUy  means  the  same  as  that 
which  counsel  in  the  case  is  quoted  as  saying 
In  the  brief,  1.  e.,  that  the  Initiative  and  Ref- 
erendum  Amendment  had   no  effect   eithw 
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way  on  the  two  real  questions  urged  upon 
the  court  on  this  phase  of  the  case.  And 
this  w!as  and  is  entirely  true.  That  amend- 
ment gave  the  people  no  power  to  proiMse  a 
constitutional  amendment  which  the  Legis- 
lature could  not  have  proposed,  and  this 
fart  was  in  no  wise  affected  by  the  question 
whether  the  power  of  the  executive  officers 
remained  or  was  abrogated  by  that  amend- 
ment The  court  did  refer  to  that  power  as 
still  existing,  and  these  remarks  are  seized 
upon.  In  other  histances  the  court  specifl- 
caUy  named  the  General  Assembly  apparent- 
ly as  sole  delegate  of  the  power  to  redls^ 
trict.  230  Mo.  437, 130  S.  W.  695, 13&  Am.  St 
Rep.  639.  It  the  one  is  a  decision  one  way, 
the  other  is  equally  a  decision  to  the  con- 
trary. The  fact  is  neither  is  a  decision 
either  way,  for  the  reason  stated.  When  the 
rule  first  stated  is  applied  and  the  facts  In 
the  case  are  kept  in  mind  and  the  questions 
tor  decision,  as  stated  by  the  court  as  pre- 
sented in  the  briefs  and  as  finally  announced 
as  decided,  are  considered,  it  seems  that  this 
decision  ought  not  to  be  misunderstood  to 
the  extent  that  it  would  be  thought  to  pass 
upon  the  question  now  before  this  court  We 
see  no  reason  for  reusing  to  apply  to  the  Hal- 
liburton Case  the  same  law  and  rule  which  is 
applied  to  other  decisions  in  determining 
what  they  decide  and  upon  what  matters 
they  stand  as  precedents.  This  rule  has 
stood  the  test  of  time.  It  Itas  rec^ved  the 
continuous  and  unbroken  aiq;>roval  of  this 
court  to  the  present  moment  It  has  univer- 
sal approval.  No  reason  for  its  abrogation 
is  advanced.  It  is  merely  overlooked  In  the 
dissents.  When  this  established  rule  is  ap- 
plied and  the  decision  tested  by  it,  the  argu- 
ments in  the  dissents  which  are  based  upon 
the  Halliburton  and  other  cases  distinguished 
in  the  majority  opinion  seem  to  us,  with 
due  respect  to  their  authors,  to  be  unsound. 

CJonfirmatory  of  the  soundness  of  this  view 
is  another  thing.  The  motion  for  rehearing 
in  the  Halliburton  Case  bears  the  signature 
of  two  able  lawyers  who  sul>8equently  be- 
came members  of  this  court  We  quote,  with 
approval,  from  one  of  the  dissenting  opin- 
ions in  this  case: 

"The  late. John  Kennish  and  the  late  John 
O.  Brown,  both  of  whom  afterwards  served  the 
state  with  great  honor  and  distinction  as  mem- 
bers of  this  court,  were  of  counsel  tor  relator 
in  the  Halliburton  Case." 

In  the  motitm  tor  rdiearing  in  that  case 
will  be  found  no  such  conception  of  the  deci- 
sion as  is  now  suggested  In  the  dissents.  In 
tact,  after  discussing  at  length  the  question 
as  to  the  discretionary  power  ot  the  Secreta- 
ry of  State,  the  motion  contains  the  follow- 
ing: ' 

'The  main  ground  upon  which  the  decision 
of  this  court  is  based  in  denying  the  peremp- 
tory writ  against  respondent,  is  that  the  pro- 
posed conatitntional  amendment  is  legislative 


and  not  constitutional  in  character,  and  that 
a  measure  legislative  in  character  cannot  be 
adopted  under  the  guise  of  being  a  constitu- 
tional amendment.  •  •  •  But  let  us  con- 
sider what  consequences  will  follow  if  the 
court's  construction  of«the  initiative  and  ref- 
erendum amendment  is  to  stand.  Under  that 
construction  a  measure  legislative  in  character 
and  a  measure  constitutional  in  character  must 
respectiyely  be  proposed  as  such,  and  if  either 
should  be  proposed  under  the  form  or  guise  of 
the  other,  it  would  be  void  and  of  no  effect, 
even  if  adopted  by  the  necessary  vote  at  the 
polls." 

The  matter  is  then  argued  at  length.  An 
examination  of  this  motion  fails  to  disclose 
that  the  eminent  counsel  who  represented  re- 
lator in  the  Halliburton  Case  susplcioned 
!that  the  court  had  decided  what  it  is  now 
insisted  it  did  decide.  Their  brief  shows 
they  did  not  discover  in  advance  tjttt  the 
question  was  in  the  case,  and  the  motion 
they  filed  shows  they  did  not  discover  from 
the  opinion .  that  the  court  bad  decided  it. 
Their  conceded  ability  strongly  tends  to  pre- 
j  elude  the  inference  that  they  overlooked  the 
question  which,  it  is  now  discovered  in  the 
;  dissents,  was  the  head  of  the  comer  in  the 
Halliburton  Case.  It  the  question  whether 
1  the  conditional'  redistricting  power  ot  the 
three  executive  officers  ^  had  survived  the 
adoption  of  section  57  of  article  4  was  not 
.  involved  in  that  case  (and  we  think  it  is  in- 
disputable that  it  was  not),  then  it  was  not 
decided,  and  could  not  have  oeeu  decided. 
If  it  was  involved  as  contended,  not  only 
court  and  counsel  for  respondent  but  the 
distinguished  counsel  for  relator,  whose 
memory  we  revere  and  whose  reputation  for 
sound  thinking  is  not  lightly  to  be  impugned, 
failed  to  discover  its  presence.  Also,  we 
have  been  unable  to  find  that  the  case  has 
been  misunderstood  by  any  annotator  or 
text-writer. 

III.  In  two  of  the  dissenting  opinions  it 
,  continues  to  be  contended  that  the  rule  adopt- 
j  ed  by  the  court  destroys  all  restrictions  upon 
I  the  exercise  of  legislative  power,  and,  from 
this  it  is  argued  that  the  construction  the 
court  gives  the  words  "the  legislative  author- 
ity"  must  be  incorrect     In  substance,   the 
insistence  is  that  the  abrogation  of  these  re- 
j  strictions  would  lead  to  results  which  it  is 
;  not  reasonable  to  believe  the  people  could 
'  have  Intended.    It  is  conceded,  of  course,  that 
the  court  holds  the  restrictions  are  not  affect- 
ed, but  it  is  argued  that  this  conclusion  can- 
\  not  be  maintained  in  the  face  ot  the  holding 
,  that  "all  legislative  power"  was  meant  to  be 
Included  in  the  words  "the  legislative  author- 
ity" as  used  in  the  amendment  of  1908.    With 
due  respect  to  the  opinion  of  those  who  ad- 
i  vance  these  arguments  in  these  opinions,  we 
:  have  been  unable  to  escape  the  conclusion 
that  there  Is,  In  the  two  opinions  mentioned, 
j  evidence  of  a  confusion  ot  different  concept.s 
of  legislative  power  and  of  the  treatment  of 
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restrictions  upon  power  and  of  power  itself 
aa  IdentlcaL 

It  seema  obvious  that  the  distinction  be- 
tween a  grant  of  power  and  a  restriction 
upon  the  exercise  of  a  power  is  so  wide  that 
It  approaches  demonstration  in  its  simple 
statement  Snx)ererogatlon  would  seem  to 
reach  its  dlmaz  in  an  att«npt  to  argue  a 
thing  of  saeh  axiomatic  character.  Nothing 
need  be  added  to  what  is  said  in  the  court's 
previous  opinion  on  this  subject.  The  real 
basis  of  the  continued  insistence  upon  the 
argument  mentioned  Is  the  idea  of  legislative 
power,  as  it  appears  In  the  two  dissents  last 
filed.  The  meaning  given  in  the  court's  opin- 
ion to  the  words  "legislative  authority"  as 
they  appear  in  section  57  of  article  4  is  the 
only  jneaning  of  which  they  seem  reasonably 
susceptible.  There  is  a  conception  of  legis- 
lative power  which  Implies  absolutism  in  the 
sovereign.  There  Is  another  which  conceives 
it  as  the  full  power  which  might  be  exercised 
by  the  legislative  branch  of  a  govei-nment  of 
freemen.  There  is  a  third  which  conceives  it 
as  the  last,  less  such  power  as  is  deducted 
by  constitutional  restrictions  which  the  peo- 
ple deem  proper  for  the  furtherance  of  good 
government,  but  which  might  be  thought  not 
absolutely  essential  to  the  existence  of  .free 
government. 

The  view  that  the  Bill  of  Rights  withholds 
certain  rights  of  citizens  from  the  field  in 
which  legislation  may  operate  in  a  govern- 
ment like  ours  is  vindicated  by  the  authori- 
ties and  by  the  history  of  our  institutions. 
Cooley's  Const.  Llm.  (7th  Ed.)  p.  65  et  seq. 
The  conception  of  legislative  authority  In  the 
mind  of  the  framers  and  adopters  of  section 
57  of  article  4  of  the  Constitution  could  not 
have  been  that  conception  which  implies  ab- 
solute power  to  legislate,  unless  we  convict 
the  people  of  having  forgotten  the  fundamen- 
tals of  freedom  as  they  are  set  forth  in  the 
Bill  of  Rights.  It  was  ordained  to  protect 
and  preserve  them.  The  main  purpose  of 
our  government  and  our  Constitution  is  their 
protection  and  preservation.  To  say  that 
the  people  In  establishing  the  state  govern- 
ment forgot  these  is  to  say  they  forgot  the 
things  wtiitdi  gave  point  and  purpose  to  the 
establishment  of  a  government.  It  seems 
safe  to  conclude  that  the  view  of  the  Bill  of 
Rights  taken  by  the  majority  opini<»  is  cor- 
rect, and  to  say  the  dissenting  opinions  are 
not  Intended  to  contradict  It  In  that  respect. 

There  are,  and  in  1908  were,  in  the  Oonsti- 
tntion,  certain  restrictions  upon  the  legrlsla- 
tive  power,  or  its  exercise,  whidi  further  lim- 
it the  subjects  to  whldi  It  may  be  applied  and 
tlie  manner  in  which  it  may  be  exerted. 
From  the  residue  of  power  which  is  left  aft- 
er the  reservations  in  the  Bill  of  Rights  have 
been  deducted  from  the  conception  of  legisla- 
tive power  as  it  would  appertain  to  an  abso- 
lute monarch,  these  restrictions  make  further 
deductions  by  means  of  prohibiting  legisla- 


tive action  or  forbidding  such  action  except 
in  a  prescribed  manner.  What  was  left  was 
the  l^slatlve  power  under  our  Constitution 
at  the  time  section  67  was  drafted  and 
adopted.  The  people  had  no  other  legislative 
power  or  authority  in  mind,  because  no  other 
exercisable  legislative  power  then  existed  in 
this  state.  It  is  clear  that  the  section  has 
in  it  no  suggestion  of  an  Intent  to  create  new 
legislative  power,  and  none  that  the  power 
which  then  existed  was  to  be  diminished.  It 
dealt  with  the  legislative  power  as  It  then 
was.  It  neither  added  to  it  nor  subtracted 
from  it.  Its  language  puts  this  beyoud  dis- 
pinte.  This  Is  what  the  majority  opinion 
holds.  This  is  the  power  wltich  must  be  and 
Is  meant  when  in  the  amendment  it  is  said' 
that  "the  legislative  authority  of  the  state 
shall  be  vested,"  etc.  It  seems  manifest  that 
the  argument  timt  the  words  declaring  what 
agencies  shall  be  vested  with  legislative  pow- 
er destroy  restrictions  upon  legislative  pow- 
er depends  upon  the  assumption  that  the  leg-- 
islative  power  or  authority  int«ided  to  be  in- 
cluded in  the  amendment  is  not  only  the  leg- 
islatlye  power  as  it  then  existed  and  could 
be  exercised  under  our  Constitution,  but  in- 
cluded all  legislative  power  which  could  have 
been  exercised  by  tlie  General  Assembly  if 
the  Constitution  had  contained  no  restric- 
tions upon  its  activities.  This  is  an  assump- 
tion of  the  thing  which  tlie  argument  is  de- 
signed to  prove.  This  method  cannot  ad- 
vance the  argument. 

It  may  also  be  suggested  that  the  word» 
of  the  amendment  are  entirely  general.  They 
name  a  definite  thing,  and  name  it  as  a 
whole.  If  they  do  not  include  It  all,  what 
method  is  to  be  adopted  in  determining  the 
part  which  is  excepted?  The  language  is 
general  and  all-embracing.  Any  idea  of  ex- 
ception to  It  must  and  does  stand  In  direct 
contradiction  to  the  words  used  in  the  amend- 
ment. No  amount  of  argument  can  hide  the 
all-indusiveness  of  the  language  used,  nor 
explain  away  the  plain  contradiction  between 
that  language  and  the  thought  of  exception 
to  It.  Nor  does  the  amendment  elsewhere 
contain  any  suggestion  of  an  exception  to  its 
terms. 

Amendments  are  adopted  for  the  express 
purpose  of  working  changes.  It  is  not  the  ' 
business  of  courts  to  explain  them  away. 
They  are  to  be  interpreted  in  furtherance  of 
the  purpose  which  actuated  the  people  in 
their  adoption. 

The  question  which  remains  is  whether 
the  power  formerly  Invested  by  section  7  of 
article  4  in  the  executive  ofllcers  is  legisla- 
tive power,  and  that  question  Is  fully  and 
correctly  discussed  and  disposed  of  in  the 
original  opinion. 

IV.  It  is  argued  that  the  amendment  con- 
fines the  referendum  to  "acts  of  tlie  legisla- 
tive assembly,"  and,  therefore,  it  is  said, 
recognizes  and  excludes  from  its  operation 
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the  iwwer  of  tbe  executive  officials  under 
section  7  of  article  4.  U  the  question  here 
concerned  the  referabiUty  ol  the  redlstrictr 
ing  measure  now  In  question,  the  argum^it 
referred  to  would  be  relevant,  and,  It  might 
be,  somewhat  persuasive.  What  relevance  it 
has  to  the  question  whether  the  framera  of 
the  measure  (the  executive  officers)  had  au- 
thority to  act  in  the  premises  is  not  so  ap- 
parent. 

The  question  whether  a  measure  is  an  act 
of  the  legislative  assembly  and  the  questicm 
whether  the  same  measure  has  been  promul- 
gated by  executive  officers  without  authority 
are  so  widely  separated  that  the  distinction 
obtrudes  Itself  and  needs  no  argument 

V.  In  the  opinion  of  the  writer  of  this  the 
opinion  prepared  by  GRAVES,  J.,  convincing- 
ly covered  every  question  in  the  case.  It  is 
out  of  deference  to  the  very  earnest  and  con- 
tinued insistence,  in  the  two  dissents  last  fil- 
ed, that  the  original  ruling  is  wrong,  that  a 
response  to  new  matter  and  a  slightly  more 
detailed  discussion  of  some  other  questions 
have  been  tiiought  proper.  With  all  the  re- 
spect due  the  deliberate  expression  of  his 
views  by  any  member  of  this  court,  we  have 
re-examined  the  legal  proposition  advanced 
by  our  colleagues,  and  have  given  expression 
to  our  views  upon  them.  The  judgment  in 
this  case  accords  with  the  Intent  of  the 
people  as  expressed  In  the  amendment  of 
1008. 

WOODSON,  GRAVES,  and  WALKER,  JJ., 
concur. 

DAVID  E.  BLAIR,  J.  (dissenting).  I  am 
unable  to  concur  in  the  majority  opinion, 
and  will  state  my  reasons  as  briefly  as  I  can. 

The  vital  question  in  the  case  is  the  effect 
on  section  7,  article  4,  of  our  Constitution  of 
the  adoption  of  section  57,  article  4,  Isnown  as 
the  Initiative  and  Referendum  Amendment. 
Relator  In  brief  and  argument  vigorously  at- 
tacked the  senatorial  redistrlcting  act  of  1921, 
performed  by  the  Governor,  Attorney  Gener- 
al, and  Secretary  of  State,  on  the  ground 
that  it  is  not  a  fair  apportionment,  and 
violated  the  mandates  of  the  Constitution  as 
to  compactness,  convenience,  and  equality  of 
population.  But  when  compared  with  the  re- 
districting  for  Senators  done  Ip  1881,  1891, 
1001,  and  the  attempted  apportionment  of 
1911,  and  even  with  the  model  fixed  by  the 
Constitution  of  1875  Itself,  the  redistrlcting 
of  1921  is  shown  to  excel  them  all  on  every 
basis  of  comparison,  and  only  those  blinded 
by  partisanship  or  self-interest  will  seriously 
contend  that  the  1921  redistrlcting  does  not 
come  as  nearly  to  complying  with  the  re- 
quirements of  the  Constitution  as  It  is  pos- 
sible to  do. 

In  holding  that  section  7,  article  4,  of  the 
(Jonstitution  has  been  repealed  In  so  far  as 
It  provWes  for  the  performance  of  the  duty 


of  redistrlcting  the  state  by  tbe  d«ignated 
state  officials,  the  majority  opinion  vlolatea 
the  universally  recognized  rules  of  statutory 
and  constitutional  construction  that  all  parts 
of  a  law  oc  constitution,  including  amend- 
ments, must  be  read  together ;  that  when  two 
constructions  of  a  particular  provision  are 
possible,  and  one  is  in  harmony  with  and  the 
other  repugnant  to  another  provision  deal- 
ing with  the  same  subject,  that  construction 
which  is  in  harmony  with  the  other  provision 
must  be  adopted ;  that  the  presumption  is 
against  repeal  by  implication,  and  such  repeal 
is  not  favored.  If  section  7,  article  4,  has 
been  repealed  by  the  adoption  of  section  57, 
article  4,  in  1908,  it  is  by  Implication,  and 
the  presumption  is  against  such  repeal. 

Every  student  of  recent  history  and  of  the 
progress  of  the  science  of  government  knows 
that  the  reason  for  the  adoption  of  the  Ini- 
tiative and  Referendum  Amendments  to  the 
Constitutions  of  the  several  states  was  the 
distrust  of  and  the  dissatisfaction  with  the 
Legislature  In  the  character  of  its  enact- 
ments in  respect  to  the  ordinary  subjects 
of  leglslatlcm,  and  in  the  l&ck  of  responsive- 
ness of  such  bodies  to  the  popular  demand 
for  the  enactment  of  desired  legislation.  It 
canitot  be  seriously  contended  that  the  fail- 
ure of  our  General  Assembly  to  exerdse  its 
power  to  redlstrict  the  state,  thereby  leaving 
the  duty  to  be  performed  by  the  named  state 
officials,  played  the  slightest  part  in  the  de- 
mand for  the  initiative.  The  expressed  pur- 
pose of  the  amendment  was  to  provide  for  the 
initiative  and  referendum.  Nothing  was  said 
in  the  tltie  of  the  resolution  submitting  such 
amendment  about  "relocating"  the  legislative 
power.    Laws  of  1907,  p.  452. 

Observing  the  great  rules  of  construction 
referred  to,  no  difficulty  appears  in  leaving 
section  7,  article  4  Intact,  and  construing  sec- 
tion 57,  article  4,  as  merely  a  declaration  by 
the  people  that  they  reserve  to  themselves 
the  power  by  xise  of  the  referendum  to  pass 
upon  the  laws  enacted  by  tbe  General  As- 
sembly within  Its  ordinary  powers  as  fixed 
by  the  Constitution  at  the  time  of  the  adop- 
tion of  the  amendment,  and  by  means  of  the 
inltative  to  propose  and  pass  laws  such  as 
the  (General  Assembly  might  Itself  pass.  The 
Initiative  Amendment  not  having  in  express 
terms  referred  to  section  7,  article  4,  It  is  our 
duty  to  construe  the  whole  Constitution,  in- 
cluding the  amendment,  ta  such  a  way  as  to 
preserve  section  7,  article  4,  intact,  if  it  can 
be  done.  In  other  words,  by  the  adc^tion  of 
section  57,  article  4,  the  people  simply  re- 
served to  themselves  the  power  to  do  the 
acts  and  things  which  were  by  the  ConsUtu- 
tlon  delegated  to  the  General  Assembly. 
Acts  which  the  General  Assembly  could  not 
do  because  of  constitutional  limitations,  re- 
strictions, or  exceptions,  or  because  of  con- 
stitutional grants  of  such  povror  to  other 
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agencies,  the  people  themsdves  aid  not  re- 
serve to  themselves  to  do. 

This  Is  the  only  construction  that  will  give 
a  reasonable  meaning  to  section  57,  article  4, 
without  doing  violence  to  other  parts  of  the 
Constitution,  Including  section  7,  article  4, 
and  to  existing  laws  of  the  state  wbidi  the 
slightest  reflection  and  the  exercise  of  com- 
mon sense  will  show  were  surely  not  Intended 
by  the  framers  of  the  amendment  to  be  af- 
fected by  it  So  construed,  there  Is  no  con- 
flict between  section  57,  article  4,  and  section 
7,  article  4.  To  accept  relator's  contention  is 
to  strike  down  all  limitations,  restrictions, 
and  exceptions,  and  to  treat  as  withdrawn  all 
constitutional  grants  oi  legislative  authority 
to  agencies  other  than  the  Legislature  and 
aU  prior  delegation  of  legislative  power  made 
by  the  General  Assembly  itself. 

The  majority  opinion  reached  the  conclu- 
sion tliat  the  Initiative  and  Beferendum 
Amendment  did  not  affept  the  restrictions 
upon  legislative  power  imposed  by  the  Con- 
stitution, and  that  it  is  unthinkaUe  to  hold 
that  such  was  its  effect.  In  ttie  name  of  rea- 
son, why  not?  To  admit  a  single  exception 
either  of  reservation  or  of  grant  is  to  destroy 
the  very  foundation  upon  which  the  majority 
opinion  rests.  The  people  are  the  source  of 
all  power,  legislative,  executive,  and  JudiciaL 
They  had  previously  vested  the  legislative 
power  of  the  state  in  the  Oaieral  Assembly 
subject  to  certain  restrictions  and  limitations. 
If  section  57,  article  4,  restored  all  legisla- 
tive power  to  the  people  themselves,  were 
not  all  restrictions  merged  in  the  people  when 
such  power  was  so  restored,  and,  in  again 
bestowing  legislative  power  upon  the  Legis- 
lature, did  they  not  bestow  it  limited  and 
restricted  only  by  the  right  of  the  people  to 
refer  legislative  enactments  and  to  initiate 
and  pass  laws?  I  agree  that  it  is  unthink- 
able tbat  such  was  the  intent  of  the  people 
in  ad<9ting  section  57,  article  4.  But  how 
can  such  conclusion  be  avoided,  if  such 
amendment  t>e  construed  as  a  resumption  by 
the  people  of  all  legislative  power?  How  can 
the  majority  opinion  stand  without  assuming 
such  complete  resumption?  A  reasonable  con- 
struction of  the  amendment  is  that  all  the 
people  sought  and  accomplished  by  such 
amendment  was  a  reservation  of  power  to 
require  approval  by  the  veotrie  themselves  of 
all  acts  passed  by  the  General  Assembly,  ex- 
cept as  stated  in  the  amendment,  and  the 
power  to  Initiate  and  pass  laws  that  the  Gen- 
eral Assembly  Itself  prevlons  to  that  time 
might  have  passed  and  to  amend  the  Con- 
stitution by  direct  action.  The  powers  and 
duties  of  the  Legislature  as  fixed  by  the 
Constitution,  with  this  exception,  were  not 
dlsturlied.  Restrictions  and  limitations  on 
tegislatlre  power  and  grants  of  legislative 
power  provided  elsewhere  In  the  Constitu- 
tion were  not  affected.  • 
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The  General  Assembly  having  failed  to  di- 
vide the  state  into  senatorial  districts  at  its 
first  session  after  the  population  of  the  state 
had  been  ascertained  from  the  1920  census, 
the  only  time  it  is  authorized  by  the  Con- 
stitution to  do  so,  and  that  act  having  been 
performed  under  the  provisions  of  section  7, 
article  4,  by  the  designated  state  ofScIals 
within  30  days  after  the  adjournment  of  the 
session  of  the  General  Assembly  upon  which 
the  duty  devolved,  the  General  Assembly  was 
thereafter  deprived  of  constitutional  power 
to  redistrict  the  state,  and  the  people,  only 
having  reserved  to  themselves  such  power  as 
a  subsequent  General  Assembly  might  pos- 
sess in  the  premises,  were  without  power  to 
redistrict  the  state  by  the  initiative. 

Such  was  the  view  of  tUs  court  in  the  case 
of  State  ex  rel.  Halliburton,  230  Mo.  408, 
130  S.  W.  689,  139  Am.  St  Rep.  639,  decided 
many  months  after  section  57,  article  4,  was 
adopted.  It  was  sought  by  the  required  num- 
ber of  petitioning  legal  voters,  acting  under 
the  Initiative  Amendment  of  the  Constitu- 
tion, to  submit  by  initiative  to  the  voters  a 
puriwrted  amendment  to  the  Constitution  re- 
dlstrictlng  the  state  for  Senators.  Mandamus 
was  invoked  to  compel  the  then  Secretary  of 
State  to  file  the  Initiative  petitions  ;rhich  he 
had  refused  to  file.  The  court  held  that 
while  said  petitions  denominated  the  propos- 
al a  constitutional  amendment,  it  was  in  ef- 
flBct  iegidattve  in  diaracter,  and  tbat  It 
sought  to  amend  a  section  of  the  Constitution 
le^slative  in  character,  and  by  its  terms 
limited  in  duration  and  application  and  a 
dead  enactment  by  reason  of  the  constitution- 
al redlstricting  of  the  state  into  districts  in 
1881 ;  that  Bwsb  legislation  contravened  sec- 
tion 7,  article  1,  of  the  Constitution,  which 
gave  the  power  to  redistrict  the  state  to  the 
General  Assembly  at  its  first  session  after 
the  population  of  the  state  had  been  deter- 
mined by  the  decennial  census  of  the  United 
States,  (jr  on  failure  of  the  General  Assembly 
to  act,  to  the  designated  state  officials.  I 
quote  from  the  majority  opinion  written  by 
Chief  Justice  Fox,  a  portion  not  quoted  or  re- 
ferred to  in  the  majority  opinion,  beginning 
at  page  431  of  2S0  Mo.,  at  page  693  of  130  S. 
W.  (139  Am.  St  Rep.  639),  as  foUows : 

"Manifestly  before  the  senatorial  districts 
can  be  divided  in  the  manner  as  suggested  in 
the  so-called  proposed  constitutional  amend- 
ment, section  7  of  article  4  of  the  Constitution 
of  this  state  must  be  amended  and  so  changed 
as  to  authorize,  by  the  initiative,  the  people 
at  the  polls  to  divide  the  senatorial  districts. 
Section  7  of  article  4  of  the  Constitution,  in 
addition  to  providing  how  the  senatorial  dis- 
tricts shall  be  divided,  expressly  provides  that 
the  apportionment  shall  be  revised  and  adjust- 
ed every  10  years  upon  the  basis  of  the  United 
States  census,  or  If  such  census  be  not  taken, 
or  is  delayed,  then  on  the  basis  of  a  state 
census,  such  apportionment  to  be  made  at  the 
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first  6e8si<»i  of  the  Geoeral  Assembly  after 
each  such  census.  Clearly  it  will  not  be  seri- 
ously contended  that  the  senatorial  districts 
might  be  altered  and  changed  in  the  manner 
suggested  by  the  so-called  amendment  to  the 
Constitution  without  first  submitting  to  the 
people  of  the  state  an  amendment  to  section  7 
of  article  4  of  the  Constitution,  which  ex- 
pressly provides  how  the  senatorial  districts 
shall  be  divided.  If  this  can  be  done  we  ageun 
have  the  anomalous  proposition  that  upon  the 
day  of  the  election  we  have  a  Constitution 
(section  7,  article  4)  in  full  force,  providing 
how  the  senatorial  and  representative  districts 
shall  be  divided,  and  without  a  single  change 
in  the  constitutional  provision,  or  a  single 
suggestion  as  to  a  different  method  of  divid- 
ing the  senatorial  and  representative  districts, 
and  without  any  vote  by  the  people  under 
the  initiative  making  any  change  in  the  con- 
stitutional provision,  or  any  canvass  or  returh 
of  such  vote,  an  absolute  exercise  of  the  right 
to  divide  the  state  into  senatorial  districts. 
Manifestly,  at  heretofore,  stated,  ihe  right  to 
alter  and  change  the  senatorial  districts  as 
suggested  in  this  so-called  proposed  constitu- 
tional amendment  could  not  possibly  attach 
until  it  was  ascertained  that  section  7  of  ar- 
ticle 1)  of  the  Constitution  of  this  state  had 
been  amended,  and  that  suoh  amendment  was 
ratified  or  adopted  upon  a  proper  canvass  and 
return  of  the  votes.  In  other  words,  the  exer- 
cise of  the  power  by  the  initiative  to  alter  and 
divide  the  senatorial  districts  by  a  legislative 
enactment  cannot  have  the  force  and  effect  of 
dislodging  the  power  vested  by  the  Constitution 
under  section  7  of  article  4i  providing  for  the 
apportionment  of  senatorial  districts.  Before 
the  power  to  alter  and  divide  the  senatorial 
districts  can  be  ewerdsed  there  must  be  an  ap- 
propriate amendment  to  the  Constitution  dis- 
lodging the  power  to  so  divide  end  alter  such 
districts  wider  the  present  Constitution  and 
laws  of  this  state."    (Italics  ours.) 

Graves,  J.,  at  page  444  of  230  Mo.,  at  page 
608  of  130  S.  W.  (139  Am.  St  Rep.  639),  con- 
curred in  tho  opinion  written  by  Cblef  ,Tii9- 

tice  Fox  in  the  Halliburton  Case,  and  said; 
'• 

"I  fully  concur  in  alt  that  Fox,  C.  J.,  has 
written  in  this  case.  The  points  made  by  him 
are  unanswerable,  but  in  the  argument  and  in 
the  briefs  another  point  was  raised  upon  which 
I  have  well-defined  views." 

And  lie  then  proceeds  to  discuss  the  case 
from  another  angle,  which  furnished  an  ad- 
ditional reason  for  concurring  in  the  dis- 
position of  the  case  made  by  Chief  Justice 
Fox. 

It  would  appear  that  the  question  of  the 
right  of  the  people  to  legislate  by  the  initia- 
tive on  the  question  of  redlstrictlng  the  state 
for  Senators  had  been  adversely  decided  In  a 
clear-cut  manner  in  the  Halliburton  Case. 
That  .is  the  only  condosion  that  can  be 
drawn  from  that  case,  notwithstanding  the 
fact  that  the  Initiative  petitions  .presented 
what  was  called  a  ctmstitutlonal  amendment 
This  court  clearly  ruled  tl\at  the  amendment 
was  legislative  in  character,  and  t>ecause  of 
such  legislative  character  was  not  a  proper 


subject  of  legislation,  because  violative  of  sec- 
tion 7,  article  4,  of  the  (^nsiitution.  In  a 
proceeding  questioning  the  right  of  the  peo- 
ple to  redlstrict  by  the  initiative,  the  case 
would  be  squarely  In  point 

To  show  further  that  the  effect  of  the 
adoption  of  section  57,  article  4,  on  the  power 
of  tbe  designated  state  officials  to  redlstrict 
the  state  for  Senators  was  before  this  court 
in  the  Halliburton  Case,  and  that  such  issu<> 
was  squarely  decided  by  this  court  in  that 
case,  I  quote  from  the  brief  of  the  Attomej- 
General  In  the  Halliburton  Oase,  which  was 
signed  by  our  present  learned  Chief  Justice, 
then  Assistant  Attorney  General,  and  coun- 
sel In  the  Halliburton  Oafee,  and  now  concur- 
ring in  the  majority  opinion,  whlcb  quotation 
is  taken  from  2.30  Mo.  loc.  cit  417  (X30  S. 
W.  680,  139  Am.  St  Rep.  639),  and  is  as 
follows: 

"The  power  to  redlstrict  the  state  into  sena- 
torial districts  is  by  section  7,  article  4,  of  the 
Constitution,  specifically  and  exclusively  dele- 
gated to  the  Legislature,  and,  in  event  of  its 
failure  to  act  to  certain  offidals  tlierein  named. 
It  is  in  its  very  nature,  as  well  as  by  the  ex- 
press terms  of  tbe  Constitution,  a  legislative 
power,  yet  it  was,  and  is,  a  power  which,  being 
still  specifically  delegated,  cannot  be  exercised 
by  any  authority  otlier  than  that  named,  and 
this  condition  was,  and  is,  not  changed,  modi- 
fied or  affected  by  the  adoption  ol  the  Initiative 
and   Referendum  Amendment" 

The  late  John  Keunish  and  the  late  John 
C.  Brown,  both  of  whom  afterwards  served 
the  state  with  great  honor  and  distinctioa  as 
members  of  this  court  were  of  counsel  for 
relator  in  the  Halliburton  Case.  It  appar- 
ently never  occurred  to  those  aninent  jurists 
that  tlie  adoption  of  section  57,  article  4. 
had  withdrawn  from  the  designated  state 
officials  the  power  to  redlstrict  the  state,  and 
they  joined  in  defending  before  ttiis  court 
Che  right  of  the  people  to  amend  section  11. 
article  4,  of  tbe  Ck)nstltation,  the  aectton 
defining  temporary  senatorial  districts.  Tbe 
reasons  which  promoted  the  preparation  and 
filing  of  petitions  looking  to  such  amendmoit 
need  not  be  discussed  here,  Init  the  fact  that 
these  eminent  jurists  evidently  thought  that 
the  people  could  only  obtain  a  talr  division 
of  the  state  into  senatorial  districts  by  a 
nmstitutional  amendment,  at  a  time  when 
section  67,  article  4,  had  been  adopted,  pro- 
claimed, and  was  iif  force,  is  worthy  of  con- 
sideration on  the  question  before  us.  The 
issue  was  squarely  raised,  and  the  case  was 
decided  on  such  issue,  and  the  decision  is 
controlling.  It  cannot  be  successfully  dis- 
tinguished from  the  case  at  bar.  It  should 
not  be  overruled  without  it  clearly  appears  to 
he  fundamentally  unsound.  It  is  in  effect 
overruled  by  the  majority  opinion,  although 
the  majority  opinion  is  entirely  silent  as  to 
the  expressions  in  the  Halliburton  Case 
which  are  out  of  harmony  with  the  conclu- 
sions reached*  in  the  majority  opinion. 
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The  decision  In  the  present  case  will  un- 
fortunately bear  the  suspicion  of  being  writ- 
ten in  response  to  the  demands  of  political 
necessity  and  as  judicial  first-aid  in  the  un- 
fortunate political  dilemma  in  which  relator 
and  his  party  associates  now  find  them- 
selves, because  of  the  disastrous  Section  re- 
sults In  1920.  For  this  reason,  unless  the 
unsoundness  of  tho  Halliburton  Case  can 
now  be  shown  with  a  clearness  and  certain- 
ty approaching  a  mathematical  demonstra- 
tion, it  should  be  followed.  The  majority 
opinion  practically  Ignores  it.  Considerations 
of  political  necessity  should  not  bear  a  feath- 
er's weight  in  the  scales.  Our  decisions 
should  be  based  on  reasoning  so  conclusive, 
so  inescapable,  as  to  avoid  the  suspicion  that 
such  considerations  were  so   weighed. 

In  State  e.<  reL  Barrett  v.  Hitcheocli,  241 
Mo.  433,  146  S.  W.  40,  the  question  of  the 
effect  of  the  initiative  was  not  directly  con- 
sidered. That  proceeding  was  In  mandamus 
to  compel  the  circuit  judges  of  the  city  of 
St.  Louis  to  lay  out  senatorial  districts  in 
that  city  In  conformity  with  the  attempted 
redlstricting  of  the  state  in  1911  by  the  Sec- 
retary of  State  and  Attorney  General,  over 
the  protest  and  without  the  proclamation  of 
the  Governor.  The  majority  of  this  court 
held  that  the  alleged  redlstricting  act  was 
invalid  without  the  proclamation  of  the  Gov- 
ernor, and  becau.se  the  actual  division  itielf 
did  not  comply  with  the  mandates  of  the 
Constitution,  and  because  the  duties  of  the 
circuit  judges  were  legislative  in  character, 
and  therefore  this  court  could  not  compel 
them  to  act  in  the  premises.  It  apparently 
never  occurred  to  learned  counsel  for  re- 
spondents or  the  court  to  urge  as  a  reason 
why  the  circuit  Judges  should  not  be  com- 
piled to  act  that  section  57,  article  4,  had 
taken  away  the  power  of  the  designated  state 
officials  to  act  If  the  thought  of  such  re- 
peal bad  entered  the  minds  of  court  or  coun- 
sel, it  would  have  been  a  most  satisfactory 
and  conclusive  answer  to  tlie  contention  that 
the  circuit  judges  should  be  reciuired  to  act. 
It  was  left  for  partisan  counsel  in  this  case, 
with  wits  sharpened  by  the  bitterness  of 
overwhelming  defeat  at  the  polls,  to  make 
the  amazing  discovery.  However,  in  discuss- 
ing that  case  In  the  majority  opinion,  onr 
learned  Brother  Woodson,  at  page  466  of 
241  Mo.,  at  page  48  of  146  S.  W.,  took  occa- 
sion to  say: 

"That  the  Forty-Si.Tth  General  ABsembly  was 
duly  held  in  the  city  of  Jefferson  in  the  year 
li)ll,  but  it  failed  to  apportion  or  redistrict 
the  state  into  senatorial  districts  as  provided 
for  by  section  7  of  article  4  of  the  Conatitatlon. 

"That  under  the  terms  of  said  section  it  then 
became  the  duty  of  the  Governor,  Secretary  of 
State  and  the  Attorney  General  to  redistrict 
it,  as  therein  provided ;  and  on  April  18,  1911, 
they  regularly  convened  in  the  city  of  Jefferson 
for  that  purpose,  and  tools  up  the  matter  of 
redlstricting  the  state  into  senatorial  districts." 


In  addition  to  the  application  of  the  rules 
of  construction  referred  to  and  the  adjudi- 
cated cases  discussed,  we  have  the  right  to 
take  into  consideration  the  consequences  of 
n  given  construction,  where  the  meaning  of 
the  amendment  is  doubtful.  As  a  general 
rule,  courts  have  nothing  to  do  with  the  con- 
seciuences  of  their  decisions;  but,  the  mean- 
ing of  the  amendment  being  not  entirely 
clear,  the  question  of  whether  or  not  the 
people  Intended  by  such  amendmoit  a  con- 
struction contended  for,  reference  to  the  con- 
sequences is  not  out  of  place  to  show  what 
was  the  real  Intent  of  the  people  in  adopting 
the  amendment,  because  the  people  cannot  be 
presumed  to  have  Intended  undesirable  or 
disastrous  consequences  as  the  effect  of  such 
amendment. 

Perhaps  the  least  of  the  difficulties  result- 
ing wlH  be  the  disadvantages  suffered  by  the 
people  of  the  state  In  having  to  endure, 
possibly  for  years,  the  outgrown  senatorial 
apportionment  of  1901.  Politically  unfair 
and  made  in  utter  disregard  of  the  man- 
dates of  the  Constitution  In  the  beginning, 
due  to  the  marked  tendency  to  city  dwelling, 
it  has  become  more  unfair  and  unrepresenta- 
'tive  as  the  lyears  {have  passed.  Ehren  if 
the  majority  opinion  is  decisive  of  the  right 
of  the  people  to  redistrict  the  state  by  the 
initiative  and  reliance  can  be  placed  <m  ad- 
herence to  the  decision  in  future  cases,  it  is 
difficult  to  see  how  any  ledistricting  bill  can 
be  carried  at  the  polls. 

It  is  altogether  probaUe  that  the  reason 
the  General  AssemUy  has  failed  to  redis- 
trict the  state  heretofore  is  because  even 
the  Legislature  is  too  numerous  a  body  to 
come  to  an  agreement  as  to  the  territory  to 
be  Included  in  the  several  senatorial  dis- 
tricts. The  motives  of  the  proponents  of- 
any  given  arrangement  are  always  subject, 
to  suspicion  of  private  xxilitical  fortunes  to  ' 
be  promoted  or  special  legislative  interests 
to  be  subserved  and  the  larger  the  number  of 
people  to  be  satisfied  by  any  given  arrange- 
ment, the  leas  the  likelihood  of  agreement. 
Such  likelihood  of  agreement  would  be  les- 
sened almost  to  the  vanishing  point  if  the 
voters  of  the  entire  state  had  to  pass  on 
any  given  arrangement.  l%e  people  in  the 
country  probably  would  suspect  that  the 
cities  were  given  too  much  representation, 
and  vice  versa.  This  attitude  may  explain 
the  failure  of  the  General  Assembly  in  the 
past  to  eTerci.se  Its  power,  and  such  attitude 
would  more  than  likely  defeat  any  plan  of 
senatorial  redlstricting  submitted  to  pop- 
ular vote. 

But  by  far  the  most  serious  consequences 
to  be  considered  because  of  the  conclusion 
reached  In  the  majority  opiniqp  is  Its  effect 
on  restrictions  upon  and  grants  of  legislative 
authority  made  by  the  Constitution  itself 
and  delegations  of  legislative  authority  by 
the  General  As.«H»mt)ly.     The  holding  of  the 
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majority  opinion  is  that  all  grants  of  legi»- 
lative  power  are  withdrawn  from  all  agen- 
cies, except  the  Legislature  and  the  people 
themselves,  and  is  evidenced  by  the  follow- 
ing language  from  the  majorl^  t^inlcKi: 

"The  sole  idea  was  to  centralize  legislative 
authority  or  power  in  a  given  and  single  for- 
um, so  that  the  referendum  and  initiative  rights 
of  the  people  would  be  preserved.  They  did 
not  intend,  nor  do  thoughtful  people  think  that 
they  intended,  to  utterly  destroy,  the  reserva- 
tions and  restrictions  of  the  document  that 
they  were  amending.  As  said,  their  purpose 
was  to  center  all  legislative  power  or  authority 
(as  we  have  defined  it  supra)  in  one  single  leg- 
islative forum,  80  that  they  could  invoice  either 
the  referendum  or  the  initiative.  That  fomm 
they  made  the  General  Assembly.  This  ex- 
cludes legislative  power  or  authority  from  other 
independent  branches,  or  officers,  of  the  gov- 
ernment, and  the  thing  before  us  is  a  constitu- 
tional grant  of  legislative  powers  to  three 
executive  officers." 

The  majority  were  compelled  so  to  hold 
In  order  to  reach  the  conclusion  that  the 
constitutional  grant  of  conditional  or  alter- 
native power  to  the  designated  state  officials 
to  redlstrict  the  state  was  withdrawn.  If 
any  exceptions  be  recognized,  then  the  force 
of  the  reasoning  is  immediately  destroyed. 
But  in  so  holding  the  opinion  holds  too  much, 
and,  if  the  opinion  be  followed,  it  visits  upon 
our  state  most  confusing  and  disastrous  con- 
sequences. Following  the  decision  to  its  legi- 
timate conclnsion,  what  becomes  of  constitu- 
tional and  statutory  delegation  of  legislative 
powers  to  cities,  school  districts,  and  spe- 
cial road  districts  in  levying  taxes  ?  What  be- 
comes of  legislative  powers  bestowed  by  the 
Con.stitutlon  upon,  or  delegated  by  the  Gener- 
al Assembly  to,  municipalities,  enabling  them 
to  pass  ordinances  on  the  multitude  of  sub- 
jects provided  for  In  their  general  and  special 
'  charters.  Including  the  police  power  itself? 
If  the  Constitution  itsell  is  changed  and 
grants  of  legislative  power  directly  provided 
for  therein  are  withdrawn,  what  becomes  of 
delegations  of  legislative  authority  made  by 
the  General  Assembly  prior  to  the  initiative 
and  referendum  amendment?  Is  the  crea- 
ture of  the  Constitution,  the  General  Assem- 
bly, greater  than  the  Constitution  itsfilf? 
Clearly  not.  All  eadx  powers  must  be  held 
also  to  have  been  centralized  "in  a  given 
and  single  forum,  so  that  the  referendum 
and  initiative  rights  of  the  people  would  be 
preserved,"  as  ruled  In  the  majority  opinion. 

Let  us  hope  that  delegations  of  legislative 
powers  by  the  General  Assembly  subsequent 
to  the  adoption  of  the  amendment  have  es- 
caped the  disastrons  ccmsequences  of  the  rea- 
soning of  the  opinion,  because  as  to  them  the 
people  have  ^ad  the  right  to  exercise  the 
referendum,  and,  having  failed  to  exercise 
It,  such  powers  may  be  regarded  as  safe 
from  the  far-reaching  effects  of  the  decision. 

However,    conceding    that    the    majority 


opinion  has  soundly  ruled  that  all  legisla- 
tive powers  have  been  centralized  "in  a  giv- 
en and  single  forum,  so  that  the  referendum 
and  initiative  rights  of  the  people  wonld  be 
preserved,"  it  is  a  very  serious  question 
whether  the  General  Assembly,  since  the 
adoption  of  aection  67,  article  4,  has  been 
possessed  of  power  to  delegate  any  legisla- 
tive duties  whatever,  because  the  referen- 
dum could  not  apply  to  the  exercise  of  such 
delegated  legislative  powers.  If  so,  what  be- 
comes of  the  legislative  powers  of  cities  of 
the  first  and  second  classes  delegated  since 
1908?  What  becomes  of  the  powers  of  the 
Public  Service  Commission  to  fix  reasonable 
rates  for  public  utility  service?  These  acts 
are  legislative  in  character.  What  becomes 
of  the  legislative  powers  of  the  numerous 
other  boards  and  commissions  created  since 
19087 

Already  reports  of  the  confusion  resulting 
from  the  ruling  made  in  this  case  are  reach- 
ing our  ears.  Under  the  1901  redistricting 
act  the  city  of  St.  Louis  has  six  Senators 
and  under  the  1921  apportionment  eight. 
This  caused  a  rearrangement  of  the  senato- 
rial districts,  a  change  in  the  wards  and  new 
election  precincts.  Some  of  the  new  election 
precincts  are  in  two  different  senatorial  dis- 
tricts as  laid  out  in  1901,  and  great  appre- 
hension is  felt  that  the  necessary  changes 
cannot  be  made  before  the  election  of  dele- 
gates to  the  constitutional  conv^ition.  Doubt- 
less the  same  situation .  exists  In  Jackson 
county,  to  which  two  additional  Senators  are 
assigned  by  the  1921  act.  It  will  indeed  be 
a  fearful  price  to  pay  if  the  effect  of  the 
majority  opinion  is  to  endanger  the  consti- 
tutional convention  itself. 

I  will  not  enumerate  further  examples. 
Carried  to  Its  logical  conclusion,  the  majority 
opinion  is  startling  and  revolutionary  in  Its 
effect  As  is  said  in  the  majori^  opinion 
on  the  question  of  the  effect  of  section  67, 
article  4,  on  restrictions  on  legislative  pow- 
er: 

"If  this  amendment  withdrew  one  restric- 
tion, it  withdrew  all,  and  it  is  unthinkable  to 
say  that  such  was  the  intent  of  the  people." 

And  so  I  say  as  to  grants  of  legislative 
power,  not  only  to  the  designated  state  offi- 
cials, bnt  to  cities,  counties,  school  districts, 
commissions,  boards,  and  other  bodies,  that 
If  this  amendment  withdrew  one  pre-exist- 
ing grant  of  legislative  power,  It  withdrew 
all.  It  may  have  destroyed  the  subsequent 
power  to  delegate  legislative  duties.  It  is 
unthinkable  to  say  that  such  was  the  intoit 
of  the  people. 

The  ordinary  mind  Is  sufficiently  endowed 
with  Imagination  to  visualize  the  disastrous 
— yes,  appalling — consequences  to  our  estab- 
lished institutions  that  will  follow  adherence 
to  the  rule  announced. 
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HIGBEE,  J.  (dissenting).  The  leading,  If 
not  tbe  sole,  question  in  tbla  case  is.  Was 
the  power  specially  delegated  to  tbe  Gover- 
nor, Secretary  of  State,  and  Attorney  Gen- 
eral, by  section  7  of  article  4  of  tbe  Con- 
stitution, rq>ealed  by  section  57  tbpreot,  the 
Initiative  and  referendum,  adopted  in  1906? 

In  the  brief  and  printed  argument  by  re- 
lator's distinguished  counsel  it  was  broadly 
contended  that  section  57,  by  necessary  im- 
plication, repealed  secticm  1  of  article  4,  by 
which  tike  legislatlTe  power  of  the  state, 
"subject  to  the  limitations  herein  contain- 
ed, shall  be  vested  in  a  senate  and  honae  of 
represe^^tives  to  be  styled  the  General  As- 
sembly of  the  state  of  Miasoori,"  as  also 
section  7  of  that  article,  and  that  by  section 
57  the  people  r^nvested  the  General  Assem- 
bly with  all  legislative  OMihority,  subject 
only  to  tbe  power  reserved  by  the  people  to 
propose  legislation  and  amendments,  and  to 
approve  or  reject  at  the  polls,  any  act  of  the 
legislative  assembly. 

At  the  oral  argument  and  In  their  reply 
brief,  however,  this  contention  was  abandon- 
ed, because  it  was  seen  that  it  resulted  in 
the  abrogation  of  all  the  restrictions  of  the 
Constitution  on  the  legislative  authinrlty  of 
the  General  Assembly.  The  argument  proved 
too  much.  Much  stress  was  also  laid  on  the 
supposed  distinction  between  the  word  "pow- 
er" in  secticm  1  and  the  word  "authority" 
in  section  67.  It  was  contended  that  the 
distinction  was  vital  in  the  consideration  of 
the  question,  but  as  these  words  are  used 
interchangeably  in  section  57,  it  must  be 
conceded  that  the  difference  In  meaning  of 
these  words  as  used  in  our  Constitution  is 
more  fanciful  than  real.  So  the  contro- 
versy on  the  jtart  of  the  relator  at  tbe  oral 
argument  rested  on  the  contention  that  sec- 
tion 57,  by  necessary  Implication,  repealed 
the  special  power  delegated  to  the  three  state 
officers  to  redistrlet  the  state  senatorially 
on  the  failure  of  the  General  Assembly  to 
perform  that  legislative  duty. 

In  the  majority  opinion  it  Is  said  that — 

The  legislative  Intent  of  the  framers  of  the 
amendmeDt  was  "to  gather  together  and  lodge 
in  one  legislative  forum  all  legislative  power 
or  authority.  If  this  was  the  intent  and  pur- 
pose of  the  amendment,  then  it  gathered  to  the 
legislative  forum  the  conditional  grant  of  leg- 
islative power  to  those  three  executive  offi- 
cers. The  legislative  aotiioritar  of  the  state' 
includes  all  legislative  authority  ezigtlng  at  the 
time.  If  all  legislative  authority  were  vested 
in  a  given  le^slative  forom  (including  tbe 
General  Assembly  and  the  Governor),  the  leg- 
islative authority  of  these  three  executive 
officers  was  gathered  mtto  -  the  fathers,  and 
most  be  for  naught  held.  The  legislative  au- 
thority' needs  no  defining.  It  is,  in  substance, 
cU  legislative  authority.  All  legislative  author- 
ity mast  be  construed  in  the  light  of  the  res- 
ervations and  restrictions  upon  legislative  ac- 
tion. As  to  reservations  and  restrictions,  the 
intent  of  the  framers  was  to  preserve  Uiem, 
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but  it  is  as  clear  that  their  intent  was  to  so 
concentrate  legislation  or  legislative  acts,  as 
to  give  them  power  to  supervise  them  either  by 
the  referendum  or  the  initiative.  This  was 
the  very  reason. for  tbe  amendment.  All  con- 
cede, and  if  not,  the  cases  and  the  Constitution 
so  hold,  that  the  redistricting  of  the  state  is  a 
legislative  act.  If  the  framers  of  the  amend- 
ment had  not  thought  that  they  had  gathered 
into  one  bnndi  all  legislative  authority  or  pow- 
er, and  placed  it  in  one  chsnnel,  so  that  they 
could  review  the  same,  if  dissatisfied,  they 
might  have  extended  boA  the  referendum  and 
initiative.  They  thought  and  they  intended  to 
place  the  legislative  authority'  in  such  posi- 
tion as  to  enable  them  to  review  by  referendum 
all  acts  of  a  legislative  character.  If  this  be 
the  intent  of  the  amendment,  then  it  con- 
flicts with  the  proviso,  or  last  clause  of  section 
7  of  article  4." 

The  learned  Judge  does  not  Inform  us  how 
he  knows  what  the  framers  of  section  67 
thought  or  Intended,  or  "that  their  pur- 
pose was  to  gather  together  and  lodge  In  one 
legislative  forum  all  legislative  power,"  or, 
as  elsewhere  expressed  In  the  opinion: 

'The  sole  idea  was  to  centralize  legislative 
authority  or  power  in  a  given  and  single  forum, 
so  thst  the  referendum  and  initiative  rights 
of  the  people  would  be  preserved.  They  did 
not  intend,  nor  do  thoughtful  people  think 
that  they  intended,  to  destroy  the  reservations 
and  restrictions  of  tbe  document  that  they 
wet*  amending." 

We  disclaim  any  knowledge  in  tbe  prem- 
ises other  than  can  be  gained  by  reading  and 
interpreting  the  amendment  In  the  llj^t  of 
the  time-honored  and  time-tested  rules  of 
construction,  which.  It  was  admitted  at  the 
argument,  were  the  same  as  In  the  construc- 
tion of  statutes. 

"In  the  main,  the  general  principles  govern- 
ing the  construction  of  statutes  apply  also  to 
the  construction  of  ConstitntionB."  12  O.  3. 
099,  see.  42. 

Section  1  of  article  4  reads: 

'The  legislative  power,  subject  to  the  limita- 
tions herein  contained,  shall  be  vested  In  a 
senate  and  house  of  representatives,  to  be 
styled  the  General  Assembly  of  the  state  of 
Missouri." 

If  It  was  thought  necessary  to  insert  the 
limitation  clause  In  this  section,  and  if  sec- 
tion 57  gathers  up  all  the  legislative  power 
of  the  state  and  centralizes  it  in  the  Gen- 
eral Assembly,  why  did  not  tbe  framers  of 
the  amendment  preserve  therein  these  es- 
sential limitations?  Why  leave  such  vital  re- 
strictions to  be  supplied  by  the  octra  hazard- 
ous (d)ance  of  Judicial  construction?  In  oth- 
er words.  If  section  57  was  Intended  as  a 
substitute  for  section  1  of  article  4,  why  did 
not  the  framers  thereof  write  therein  "sub- 
ject to  the  limitations  herein  contained"? 

Now  the  simple  truth  is  that  section  67 
no  more  repeals  section  l  or  tbe  proviso  of 


Digitized  by  VjOOQ  IC 


1038 


235  SOOTHWESTERN  REPOBTEB 


(Ho 


section  7  of  article  4  tban  tbe  Sormon  on 
the  Mount  abrogates  the  Ten  Command- 
ments. Indeed,  the  Master  gave  a  new  In- 
terpretation to  the  Commandments.  Envy 
of  another's  goods  is  larceny;  lust  is  adul- 
tery; hatred  is  murder.  StlU,  the  Law,  writ- 
ten by  God's  finger  on  the  Tables  of  Stone, 
remains  the  Gibralter  of  civilization. 

It  is  believed  that  if  this  action  on  the  part 
of  the  state  officials  were  not  pregnant  with 
political  consequences,  there  would  be  no 
shade  of  difference  of  opinion  among  lawyers 
in  the  solution  of  this  question.  But,  when 
political  questions  get  into  court,  as  they  in- 
evitably must,  it  must  be  confessed  that  we 
are  lUcely  to  be  unconsciously  influenced  by 
our  political  predilections.  This  was  con- 
spicuously demonstrated  by  the  deliverance 
of  the  electoral  commission  in  the  famous 
controversy  over  the  great  stake  at  issue 
In  the  Hayes-Tilden  election  contest. 

Happily,  however,  the  identical  question 
in  this  case  was  directly  involved  and  ex- 
pressly decided  by  this  court  against  rela- 
tor's contention  when  political  considera- 
tions and  party  control  of  the  state  Senate 
were  not  Involved.  In  the  Halliburton  Case, 
230  Mo.  408,  130  S.  W.  689,  139  Am.  St. 
Rep.  639,  the  Secretary  of  State  refused  to 
file  petitions  for  the  enactment  by  the  Ini- 
tiative of  a  measure  which  this  court  held 
was  a  legislative  act  to  redistrlct  the  state 
senatorially.  A  mandamus  was  asked  to  com- 
pel the  Secretary  of  State  to  file  them.  Fox, 
C.  J.  (230  Mo.  loe  dt  431,  130  S.  W.  693, 
139  Am.  St  Rep.  639)  delivering  the  opinion 
of  the  court,  said  in  part : 

"Manifestly  .before  the  senatorial  districts 
can  be  divided  in  the  manner  as  suggested  in 
tbe  so-called  proposed  constitutional  amend- 
ment, section  7  of  article  4  of  the  Gonatitution 
of  this  state  mnst  be  amended  and  bo  changed 
as  .to  anthorize,  fay  the  initiative,  the  people 
at  the  poUs  to  divide  the  senatorial  districts. 
•  •  *  In  other  words,  the  exercise  of  the 
power  by  the  initiative  to  alter  and  divide 
the  senatorial  districts  by  a  legislative  enact- 
ment pannot  have  the  force  and  effect  of  dis- 
lodging the  power  vested  by  the  Constitution 
Onder  section  7  of  article  4,  providing  for  the 
apportionment  of  senatorial  districts.  Before 
tne  power  to  alter  and  divide  the  senatorial 
districts  can.  be  exercised  there  must  be  an 
appropriate  amendment  to  the  Constitution, 
dislodging  the  power  to  so  divide  and  alter 
such  districts  under  tbe  present  Constitution 
and  laws  of  this  state." 

And  on  page  438  of  230  Mo.,  on  page  695 
of  180  S.  W.  (139  Am.  St  Rep.  639),  the 
learned  Chief  Justice  said: 

"In  other  words,  as  applicable  to  this  sub- 
ject, they  must  indnde  in  the  petitions  the 
full  test  of  tbe  amendment  that  is  desired  to 
be  made  as  to  section  7  of  article  4  of  the 
Onstitution  of  this  litate,  changing  and  alter- 
ing the  method  and  plan  of  redistricting  the 
senatorial  districts,  and  instead  of  delegating 
tbe   power   to   the  General   Assembly,   and  *» 


the  event  of  its  faUure  to  perform  the  dutf  to 
certain  desiffnated  offi^Aali,  that  ttuih  dittriota 
thali  be  divided  hy  a  law  enacted  through  tike 
initiative  and  referendum  providing  for  the 
division  of  tuoh  tenatorial  districta.  After 
having  amended  the  Constitution  in  this  man- 
ner then  the  way  is  perfectly  clear  to  pro- 
pose through  tbe  initiative,  not  a  constitutional 
amendment,  but  a  legislative  act  dealing  with 
the  subject  of  dividing  and  defining  the  bound- 
aries of  the  senatorial  districts  in  this  state." 

Judge  Graves  concurred  in  a  separate  opin- 
ion, saying  in  part: 

"I  fully  concur  in  all  that  Fox,  ^  J.,  has 
written  in  this  case.  The  points  mall  by  him 
are  unanswerable." 

In  other  wordt,  thit  court  held  that  the 
people  could  not  redittrict  the  ttate  »ena- 
torially  by  the  i$Utiative  untU  teetion  7  of 
article  4,  tnctuaing  the  proviso,  mu  amend- 
ed, thus  recognizing  that  said  proviso  was 
still  a  live  measure.  Now  it  U  held  that  the 
three  state  ofJUxrt  cannot  esercite  their  «»- 
ttitutUtnal  prerogative  heeaute  tt  U  repealed 
hy  Becticn  57. 

In  State  ex  rel.  v.  Hitchcock,  241  Mo.  433. 
loc.  dt.  457,  146  S.  W.  40,  48,  Judge  Wood- 
Bon,  delivering  the  opinion  of  tbe  court,  said 
in  part; 

"Not  only  that,  but  the  very  same  section  of 
the  Constitution  which  authorizes  and  empow- 
ers the  Legislature  proper  to  apportion  and  re- 
district  the  state  into  senatorial  districts  also 
provides  for  and  empowers  this  body  of  three 
state  officials  to  redistrict  it  in  case  the  Gen- 
eral Assembly  neglects  or  fails  to  do  so. 

"That  being  true,  and  both  deriving  their 
authority  from  tbe  same  source,  and  perform- 
ing precisely  the  same  duties,  it  must  stand 
to  reason  that  if  the  labors  of  the  General 
Assembly  are  legislative,  then  the  work  of 
this  body  must  also  be  legislative  in  character. 
We  call  the  one  an  act  of  tbe  General  Assem- 
bly, tbe  other  tbe  statement  of  the'  Miniatnre 
Legislature. 

"These  views  also  find  support  in  the  cases 
of  State  ex  rel.  v.  Patterson.  229  Mo.  373,  loc. 
dt  382,  383,  386.  387,  388,  391  to  396,  and 
State  ex  rel.  v.  Roach,  230  Mo.  408,  loc.  dt 
428,  431.  436,  488,  439." 

In  State  ex  rel.  v.  Patterson,  229  Mo.  373. 
129  S.  W.  888,  In  an  opinion  handed  down 
June  21,  1910,   Judge  Graves  said  in  part: 

"Of  course,  as  to  the  senatorial  districts,  if 
the  Legislature  fails  to  apportion,  the  ap- 
portionment may  be  made  by  other  officers 
mentioned  in  section  7  of  artide  4  of  the  Con- 
stitution." 

In  the  case  last  dted.  the  tbea  assistant 
Attorney  General,  now  Chief  Justice  of  this 
court  in  his  brief  for  the  state,  said: 

"Tbe  Oinstitution  expressly  directs  the  Leg- 
islature, in  section  7  of  artido  4i  to  redistrict 
for  Senators  every  10  years,  and  provides  for 
tbe  contingency  in  the  event  of  the  failure  up- 
on tbe  part  of  the  Legislature." 
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Political  conslderatloDs  were  not  Involved 
In  the  judgments  of  the  eminent  Judges  who 
then  adorned  this  hench.  I  am  content  with 
their  conclusions,  and  believe  they  preclude 
further  argument.  Those  judgments  speaK 
for  themselves,  and  foreclose  further  con- 
troversy on  this  question.  If  the  maxim 
res  Ipsa  loquitur  be  not  applicable,  the  doc- 
.trine  of  stare  decisis  should  be  respected. 
If,  however,  this  question  were  res  Integra, 
there  could  be  but  one  answer.  Here  is  a 
special  provision  in  section  7,  empowering 
the  three  state  officers  to  act  In  case  the 
General  Assembly  should  fall  to  redlstrict  the 
state  senatorlally.  Was  that  specially  dele- 
gated authority  repealPd  by  lmplicati<m 
by  section  577  Relator's  counsel,  in  their 
brief,  admit  that  a  redistrictlng  of  the  state 
by  the  "miniature  I/cgislature"  cannot  be 
referred  to  the  people,  "because  the  power 
to  refer  contained  in  section  57  applies  only 
to  'any  act  of  the  legislative  assembly.'" 

The  amendment  does  not  read  "any  act 
of  legislation,"  but  "any  act  of  the  legisla- 
tive assembly."  The  framers  of  the  amend- 
ment knew  the  three  state  officials  had  the 
power  to  legislate;  that  is,  to  redlstrict  the 
state  in  the  contingency  mentioned  in  sec- 
tion 7;  they  also  knew  that  cities,  towns, 
and  villages  had  the  power  to  enact  ordi- 
nances and  police  regulations.  The  express 
language  of  the  amendment  confines  the 
right  to  exercise  the  power  of  the  referen- 
dum to  "acts  of  the  leg:fs1atlve  assembly," 
thus  recognizing  and  excluding  from  its  op- 
eration the  power  specially  delegated  by  the 
proviso  In  section  7,  as  well  as  the  powers 
of  municipalities  to  legislate.  Did  section 
57  gather  np  all  the  legislative  powers  of 
the  Public  Service  ComTnission,  as  well  as 
of  the  dtles,  tovras,  and  villages,  and  vest 
those  itowers  In  the  Legislature  as  a  single 
forum  so  that  tho  people  may  exercise  con- 
trol over  that  class  of  legislation  by  the 
referendum? 

We  quote  from  12  a  J.  707,  I  55: 

"'The  presumption  and  legal  intendment  is 
that  each  and  every  danse  in  a  written  con- 
stitotion  has  been  inserted  for  some  nsefnl 
purpose,  and  therefore  the  instrument  must  be 
construed  as  a  whole  in  order  to  ascertain  both 
its  intent  and  general  purpose  and  also  the 
meaning  of  each  part.  It  follows,  tlierefore, 
that,  as  far  as  possible,  eacli  provision  must 
be  construed  so  as  to  harmonize  with  all  the 
others,  yet  with  a  view  to  giving  the  largest 
measure  of  force  and  effect  to  each  and  every 
provision  that  shall  be  consistent  with  a  con- 
struction of  the  instrument  as  a  whole.  Dif- 
ferent sections,  amendments,  or  provisions  re- 
lating to  the  same  subject  mast  be  construed 
together,  and  read  in  the  light  of  each  other." 

In  Bosecrans  v.  IT.  S.,  166  U.  S.  257,  near 
toot  page  262,  17  Sup.  Ct  302,  305  (41  L.  Ed. 
706).  Justice  Brewer,  speaking  for  the  court, 
■aid: 


"In  other  words,  where  Congress  has  express- 
ly legislated  in  respect  to  a  given  matter,  that 
express  legislation  must  control,  in  the  absence 
of  snliseauent  legislation  eqnally  express,  and 
is  not  overthroton  by  any  mare  inferences  or 
implicatUmi  to  he  found  in  tuch  subsequent 
legislation." 

In  Rodgers  v.  U.  S.,  185  U.  S.  83,  foot 
page  87,  22  Sup.  Ct.  582,  583  (46  L.  Kd.  816). 
Justice  Brewer  again  said: 

"It  is  a  canon  of  statutory  construction  that 
a  later  statute,  general  in  its  terms  and  not 
expressly  repealing  a  prior  special  statute,. tciH 
ordinarily  twt  affect  the  special  provisions  of 
such  earlier  statute.  In  other  words,  where 
there  are  two  statutes,  the  earlier  special  and 
the  later  general— the  terms  of  the  general 
broad  enough  to  include  the  matter  provided 
for  in  the  special— the  fact  that  the  one  is  spe- 
cial and  the  other  general  creates  a  presump- 
tion that  the  special  is  to  be  considered  as  re- 
maining an  exception  to  the  general,  and  the 
general  will  not  be  understood  as  repealing  the 
qjecial,  tmless  a  repeal  is  expressly  named,  or 
unless  the  provisions  of  the  general  are  mani- 
festly inconsistent  with  those  of  the  special." 

These  established  canons  of  construction 
have  been  fully  recognized  by  this  court. 
In  Folk  V.  SL  Louis,  250  Mo.  116,  136,  157 
ii.  W.  71,  75,  we  quoted  approvingly  from  36 
Cyc.  1151  (IV),  as  follows: 

"Where  there  is  one  statute  dealing  with  a 
subject  in  general  and  comprehensive  terms 
and  another  dealing  with  a  part  of  the  same 
subject  in  a  more  minute  and  definite  way,  the 
two  should  be  read  together  and  harmonized,  if 
possible,  with  a  view  to  giving  effect  to  a  con- 
sistent legislative  policy,  but  to  the  extent  of 
any  necessary  repugnancy  between  them  the 
special  will  prevail  over  the  .general  statute. 
Where  the  special  statute  is  later,  it  will  be 
regarded  as  an  exception  to,  or  qualification 
of,  the  prior  general  one;  and  where  the  gen- 
eral act  is  later,  the  special  will  be  construed 
as  remaining  an  eaoeption  to  its  terms,  unless 
it  is  repealed  In  express  words  or  by  necessary 
implication." 

In  36  Cyc.  1073  (III),  this  dear  rale  Is 
stated : 

"Where  two  legislative  acts  are  repugnant 
to,  or  in  conflict  with,  each  other,  the  one  last 
passed,  being  the  latest  expression  of  the  leg- 
islative will,  must  govern,  although  it  contains 
no  repealing  clause.  But  it  ia  not  sufficient 
to  establish  such  repeal  that  the  subsequent 
law  covers  some,  or  even  all,  of  the  cases  pro- 
vided for  by  the  prior  statute,  since  it  may  be 
merely  affirmative,  or  cumulative,  or  auxiUary. 
Between  the  two  acts  there  must  be  plain,  un- 
avoidable, and  irreconcilable  repugnancy,  and 
even  then  the  old  law  is  repealed  by  implication 
only  pro  tanto,  to  the  extent  of  the  repugnancy. 
If  both  acts  can,  by  any  reasonable  construc- 
tion, be  construed  together,  both  will  be  sus- 
tained. 7*100  statutes  are  not  repugnant  to 
eaeh  other  imleM  they  relate  to  the  same  sub- 
ieet.  Furthermore,  it  is  necessary  to  the  im- 
pUeation  of  a  repeal  that  the  objects  of  the 
two  statutes  be  the  same.    If  they  are  not,  both 
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*tatut«»  tda  ttand,  Mhough  fk«y  may  rtfer  to 
tK»  same  auhjeet." 

These  well-known  rules  are  recognized  In 
Manker  v.  Flaiilhaber,  94  Mo.  430,  6  S.  W. 
372,  State  ex  rel.  v.  Schramm,  272  Mo.  541, 
564,  199  S.  W.  194,  and  many  other  cases. 

If  we  look  this  amendment  squarely  In  the 
face.  In  the  light  of  these  rules  of  construc- 
tion, we  cannot  fail  to  see  its  purposes. 
Section  1  of  article  4  bad  already  clothed 
the  General  Assembly  with  all  leglslatiTe 
power  "subject  to  the  limitations  herein 
contained."  It  already  had  ample  authority 
to  legislate.  What  was  the  mischief  sought 
to  be  remedied  by  the  amendment?  It  is 
trifling  to  say  that  this  amendment  was 
adapted  because  the  people  distrusted  the 
power  vested  in  the  Governor,  Secretary  of 
State,  and  the  Attorney  General  to  redistrict 
the  state  senatorially  in  the  event  the  Leg- 
islature failed  to  perform  that  duty.  It  is 
true  that  this  decennial  redistrlcting  by  the 
three  state  officials  had  been  done  so  as  to 
maintain  party  control  of  the  Senate,  except 
in  case  of  a  political  earthquake.  It  is  also 
true  that  complaints  were  Justly  made  ,on 
account  of  these  grossly  partisan  measures, 
but  every  one  knows  this  had  nothing  to  do 
with  the  adoption  of  the  amendment,  because 
the  long-time  dominant  party  would  never 
have  consented  to  any  measure  that  might 
rdax  its  strangle  hold  on  the  state  Senate. 

This  reformatory  measure  had  been  adopt- 
ed in  Oregon  and  other  states,  where,  so 
far  as  I  am  Informed,  our  peculiar  mode  of 
redistrlcting  the  state  did  not  obtain.  In 
fact,  the  adoption  of  the  Initiative  and  ref- 
erendum In  various  states  of  the  union  and 
in  other  countries  was  due  to  other  causes. 
The  people  desired  a  larger  measure  in  gen* 
eral  legislation.  The  complaint  was  that  Leg- 
islatures were  subject  to  the  Influence  or 
corrupt  lobbies,  and  were  domineered  by 
corporations.  See  the  criticism  of  the  War- 
rensburg  Standard-Herald  of  June  19,  1903, 
In  State  ex  reL  v.  Shepherd,  177  Mo.  203, 
209,  76  S.  W.  79,  99  Am.  St.  Rep.  624,  for 
which  this  court  imposed  a  fine  of  $500. 
They  enacted  vicious  legislation,  and  failed 
to  pass  laws  demanded  by  the  people.  To 
paraphrase  the  language  of  the  Boc^  of 
Common  Prayer,  "They  have  done  those 
things  which  they  ought  not  to  have  done, 
and  have  left  undone  those  things  which 
they  should  have  done."  It  is  common 
knowledge  that  the  people  desired  to  cor- 
rect these  evils,  to  so  amend  their  Constitu- 
tions that  they  could  initiate  legislation  and 
reject  vicious  enactments  of  the  Legislature. 

.The  title  prefixed  to  the  resolution  sub- 
mitting the  amendment  (section  67)  reads: 

"Joint  and  concurrent  resolution  submitting 
to  the  qualified  voters  of  Missouri  an  amend- 
ment to  the  Constitution  thereof  concerning  the 
initiative  and  referendum."    Laws  1907,  p.  452. 


The  amendment  reads: 

"The  legislative  authority  of  the  state  shall 
be  vested  in  a  legislative  assembly,  consisting 
of  a  senate  and  house  of  representatives,  but 
the  people  reserve  to  themselves  power  to  pro- 
pose laws  and  amendments  to  the  Constitution, 
and  to  enact  or  reject  the  same  at  the  polls, 
independent  of  the  legislative  assembly,  and 
alHO  reserve  power  at  their  own  option  to  ap- 
prove or  reject  at  the  polls  any  act  of  the 
legislative  assembly,"  etc. 

On  what  theory  is  the  broad  claim  made 
that  the  framers  of  the  amendment  intended 
that  it  should  gather  together  and  resume 
all  the  legislative  power  of  the  state,  and 
lodge  that  power  In  one  legislative  foram? 
How  is  that  assumption  deduced?  That  pur- 
pose must  be  clearly  expressed,  or  must  be 
necessarily  and  inevitably  implied  frc»n  the 
language  of  the  amendment;  otherwise  the- 
contentlon  must  be  disallowed.  If,  however, 
the  amendment  accomplished  the  revolution 
claimed  in  the  majority  opinion,  then  It  re- 
pealed section  1  of  article  4,  and  with  it 
went  all  the  restrictions;  in  other  words  it 
cleaned  the  slate  and  reinvested  the  Legis- 
lature with  unbridled  authority  to  legislate,, 
reserving  to  the  people  the  right  of  the  In- 
itiative and  referendum.  But  we  look  in 
vain  In  the  amendment  for  such  pnrpose  or 
intent. 

Keeping  In  mind  the  fact  that  the  Legis- 
lature was  already  vested  with  power  to- 
legislate,  "subject  to  the  limitations  herein 
contained,"  It-  Is  manifest  that  the  dause^ 
"the  legislative  authority  Is  vested  in  a  leg- 
islative assembly"  Is  merely  affirmative  of 
section  1  of  article  4  of  the  Constitution.  It 
is  not  repugnant  to  nor  inconsistent  with 
the  power  already  so  vested  in  the  Legisla- 
ture, but  merely  afBrmative  thereof.  This 
enactment  being  general  -and  later  than 
the  special  power  delegated  to  the  Governor, 
Secretary  of  State,  and  Attorney  General  by 
section  7  to  act  in  the  event  the  Legislature 
failed  to  redistrict  the  state,  that  special 
power  remains  unaffected.  As  heretofore- 
quoted  from  86  Cyc.  1073: 

"It  is  not  sufficient  to  establish  such  repeal 
that  the  subsequent  law  covers  some,  or  even 
all,  of  the  cases  provided  for  by  tbe_  prior 
statute,  since  it  may  be  merely  affirmative,  or 
cumulative,  or  aucriUarp.  Between  the  two  - 
acts  there  must  be  plain,  unavoidable,  and 
irreconcilable  repugnancy,  and  even  then  the 
old  law  is  repealed  by  implication  only  pro 
tanto,  to  the  extent  of  the  repugnancy.  If 
both  acts  can,  by  any  reasonable  construction, 
be  construed  together,  both  will  be  sustained. 
Two  statutes  are  not  repugnant  to  each  other 
unless  they  relate  to  the  same  subject.  Fur- 
thermore it  it  neoettary  to  the  implioation  of 
a  repeal  that  the  oijectt  of  the  ttco  ttatute*  6« 
the  same.  If  iheu  are  not,  both  etotute*  mil  ' 
stand,  ttlthoitffh  they  may  refer  to  the  tame  ■ 
subject." 
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(Its 
The  i^ase,  "the  legislative  authority  Is 
vested  In  a  legislative  assembly"  Is  merely 
Introductory  or  preliminary  to  what  follows; 
It  does  not  profess  to  repeal  section  1  of  ar- 
ticle 4,  and  then  to  reinvest  the  legislative 
assembly  with  legislative  power.  The  dear 
purpose  is  expressed  In  the  words: 

"But  the  people  reserve  to  themselves  power 
to  propose  laws  and  amendments  to  the  Constl- 
tiition  and  to  enact  or  reject  the  same  at  the 
polls,  independent  of  the  legislative  assembly, 
and  also  reserve  power  at  their  own  opti<xi,  to 
approve  or  reject  at  the  polls  any  act  of  the 
legislative  assembly." 

Here  the  clear  purpose  and  object  of  the 
amendment  is  declared,  not  only  in  the  title, 
but  in  the  body  of  the  amendment.  If  we 
look  at  the  mischief  to  be  remedied,  the 
spirit,  reason,  and  purpose  of  the  amend- 
ment, it  is  all  plain.  We  know  there  had 
been  for  many  years  comiAaints  of  the  fail- 
ure of  Legislatures  generally  to  enact  laws 
demanded  by  the  people,  and  the  enactment 
of  Tidous  legislation.  Aa  relator  says,  there 
was  popular  distrust.  Such  being  the  mis- 
chief to  be  remedied,  and  the  purpose  of 
the  amendment  being  to  remedy  that  evil, 
it  is  obvious  that  it  cannot  be  considered  as 
repugnant  to  the  i)ower  specially  delegated 
to  the  three  state  officials  as  provided  in  sec- 
tion 7. 

But  there  is  another  vice  in  relator's  con- 
tention. This  special  power,  so  delegated, 
is  not  affected  by  the  later  act: 

"rA«  tpecial  will  6e  construed  m  remaining 
an  eaeepiUm  to  it*  term»." 

There  is  no  "plain,  unavoidable  and  Irrec- 
oncilable repugnancy,"  and  even  then  the 
old  law  is  repealed  by  implication  only  pro 
tanto  to  the  extent  of  the  repugnancy. 

"If  both  acts  can,  by  any  reasonable  con- 
struction, be  construed  together,  they  will  be 
sustained.  Two  statutes  aie  not  repugnant 
utUett  they  relate  to  the  tame  guhject.  Fur- 
thermore, it  is  necessary  to  the  impliciatiou  of 
a  repeal  that  the  objects  of  the  two  statutes 
be  the  same.  If  they  are  not,  both  statutes 
will  stand  together,  although  they  refer  to  the 
same  subject." 

To  concede  relator's  contention  would  rev- 
olutionize the  long-established  canons  of  con- 
struction. 

One  further  suggestion  on  this  head:  If 
section  57  gathers  tp  and  lodges  all  the  leg- 
islative power  of  the  state  In  the  Legislature, 
so  that  any  legislative  act  can  be  reconsid- 
ered by  the  people  under  the  referendum, 
as  held  in  the  majority  opinion,  what  then 
becwnes  of  the  power  of  the  Public  Service 
Commission?  What  also  t>ecome»  of  the 
power  of  munidpal  corporations  to  enact  or- 
dlnanoes  and  police  regulations  for  the 
health,  peace,  and  safety  of  their  Inhabit- 
ants? What  becomes  of  the  charter  powers 
Sranted  to  onr  large  cities  to  ena-ct  legisla-  i 
236  S.W.-66 


1041 


BECKBB 

S.W.) 

tlon?  Like  the  proviso  to  section  7  of  ax  • 
tide  4,  these  powers  "have  all  been  gath- 
ered to  their  fathers." 

Perhaps  we  may  better  understand  the 
majority  oi^nion,  running,  as  it  does,  coim- 
ter  to  all  the  canons  of  construction  (ex- 
cept in  emergendes  like  the  present),  by  re- 
ferring to  a  few  of  our  earUer  dedsions  In 
political  cases.  Shadded  as  we  are  with 
partisan  bias  and  prejudice,  it  is  humiliat- 
ing to  confess  that  even  judges  In  our  high- 
est courts  are  unable  to  divorce  law  and 
politics.  In  emergendes,  great  and  small, 
they  hi^ve  heard  the  Macedonian  cry,  and 
have  not  heen  disobedient  to  the  call. 

In  McKay  v.  Minner,  154  Mo.  608,  55  S.  W. 
866,  dedded  February  20,  1900,  plaintitC  con- 
tested the  defendant's  election  as  judge  of  the 
county  court.  Certain  ballots  wore  counted 
for  the  defendant,  on  which  were  indorsed 
the  name  or  initials  of  only  one  of  the  judges 
of  eledion.  No  fraud  was  charged.  Judge 
Sherwood,  delivering  the  opini<m,  held  that 
although  the  ballots  were  deported  in  the 
ballot  boxes,  they  could  not  be  counted.  In 
Hdil  V.  Guion,  155  Mo.  76,  85  S.  W.  1024,  de- 
cided March  14,  1900,  the  plaintiff  contested 
the  election  of  the  defendant  for  the  office 
of  constable.  Ballots  were  cast  and  coimted 
for  the  defendant  on  which  were  indorsed  the 
initials  of  only  one  of  the  electi<«  judges. 
No  fraud  was  diarged.  Judge  Valliant  de- 
livered the  opinl<»  of  the  court  SyUabua 
3  reads: 

"The  law  does  not  say  that  ballots  on  which 
two  election  judges  have  not  written  their 
names  or  initials  in  ink  or  indelible  pencil 
shall  not  be  counted.  It  only  says  that  they 
sball  not  go  into  the  ballot  box.  The  rejec- 
tion, therefore,  of  a  genuine  ballot  on  which 
the  judges'  initials  do  not  appear,  or  on  which 
the  initials  of  only  one  judge  appears,  or  on 
which  the  judges'  initials  are  written  with 
erasable  pencil  instead  of  ink  or  indelible 
pencil,  is  error." 

In  BoUlns  v.  McKinney,  157  Mo.  666,  57 
S.  W.  1027,  the  plaintiff  cmitested  the  elec- 
tion ot  the  defendant  to  the  office  of  con- 
stable. The  defendant's  name  was  imprinted 
by  a  rubber  stamp  on  18  of  the  Republican 
tickets.  Ittis  court  dedared  those  ballots  ' 
should  not  be  counted  for  the  defendant. 

In  Bradley  v.  Cox,  271  Mo.  438,  197  S.  W. 
88,  plalntLfl  contested  the  dectlon  of  the  de- 
fendant as  judge  of  the  Springfldd  Court  of 
Appeals.  Plaintiff  was  regularly  nominated 
for  the  office,  and  his  name  shoi^ld  have  been 
printed  on  all  the  Democratic  tickets.  The 
name  of  Ardi.  A.  Johnson,  a  distlnguislhed 
jurist  d  Oreene  county,  by  some  oversight, 
was  iHTinted  on  all  the  Democratic  tickets  In 
Maries  county,  instead  of  Judge  Bradley's, 
as  the  party  candidate  for  the  office.  Judg^ 
Bradley's  name  was  not  on  any  ticket  The 
opinion  of  the  court  was  vnritten  by  3.  T. 
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Blair,  now  Ohlef  Justice  of  this  court,  de- 
claring that  the  1311  tickets  on  which  the 
name  of  Judge  Johnson  was  printed  should 
be  counted  for  Judge  Bradley,  and  he  was 
declared  elected.  It  is  not  clear  whether 
this  result  was  reached  on  the  principle  that 
equity  r^ards  that  as  done  which  was  In- 
tended  to  be  done,  or  on  the  other  principle 
that  Democrats  are  always  presumed  to  vote 
their  tickets  straight.  The  court  evidently 
had  some  difficulty  in  reaching  the  result 
The  issues  were  novel  and  a  bit  embarras- 
sing, but  it  was  very  important  that  the  par- 
ty candidate  should  be  declared  elected. 
Judges  Bond,  Woodson,  and  Walker,  dis- 
sented. 

A  superficial  reading  of  the  opinions  in 
these  and  other  cases  might  lead  one  to  con- 
clude that  they  are  inconsistent  But  when 
we  consider  that  In  each  Instance  the  Repub- 
lican was  ousted,  the  end  to  be  attained— we 
see  at  once  that  they  are  all  harmonious. 
()n  the  same  principle  the  majority  opinion 
in  the  case  at  bar  harmonizes  with  the  Halli- 
burton, Hitchcock,  and  Patterson  Cases.  So 
also,  in  th6  face  of  an  unexpected  political 
exigency,  the  ruling  of  the  majority  In  State 
ex  rel.  Westhues  v.  SulUvan,  283  Mo.  646, 
224  S.  W.  327,  that  in  adopting  section  67  of 
article  4  of  the  Constitution  we  also  adopted 
the  construction  of  the  Supreme  Court  of 
Oregon  to  the  effect  that  the  declaration  of 
the  Legislature  that  the  provisions  of  an  act 
are  "necessary  for  the  immediate  preserva- 
tion of  the  public  peace,  health  or  safety"  is  a 
question  solely  for  the  Legislature  and  con- 
clusive on  the  courts,  was  overruled  In  the 
recoit  case  of  State  ex  rel.  Pollock  v.  Becker, 
233  S.  W.  641. 

In  State  ex  rel.  Funkhauser  v.  Spencer, 
164  Mo.  23,  63  S.  W.  U12,  we  prohibited  the 
opening  of  the  ballot  boxes  and  the  examina- 
tion and  comparison  of  the  ballots  with  the 
list  of  the  voters  in  an  election  contest  case, 
in  the  face  of  the  plain  provisions  of  the 
Constitution,  and  rendered  those  provisions 
of  the  Constitution  nugatory,  just  as  the  ma- 
jority opinion  renders  nugatory  the  proviso 
in  section  7  of  article  4  of  the  Constitution. 
This  court  thus  became  a  city  of  refuge 
for  election  crooks,  repeaters,  and  for  the 
judges  and  clerks  who  falsified  election  re- 
turns. 

In  Montgomery  v.  Dormer,  181  Mo.  6,  79 
S.  W.  913,  Montgomery  contested  the  election 
of  Dormer  to  the  ofilce  of  circuit  clerk.  The 
returns  showed  the  latter  elected  by  a  ma- 
J<»lty  of  one.  In  the  trial  court,  after  pre- 
liminary proof  that  certain  persons,  thirteen 
in  number,  were  nonresidents,  the  court  pts- 
mitted  the  judges  of  election  to  testify  that 
they  had  seen  the  ballots  cast  by  such  per- 
sons and  that  they  had  all  voted  for  Dormer. 
It  was  objected  that  if  the  persons  so  alleged 
to  be  nonresidents  had  voted,  their  ballots. 


being  fraudulent,  were  not  privileged  and 
that  they  were  the  best  evidence.  That  ob- 
jection was  overruled  and  Dormer,  being  a 
Republican,  was  ousted.  On  appeal,  this 
court  affirmed  the  Judgment,  saying: 

"The  court  had  no  authority  to  order  the 
clerk,  to  open  the  ballots  and  ascertain  how 
these  13  men  bad  voted  and  report  the  same 
to  the  court,  neither  did  the  court  have  au- 
thority to  require  the  clerk  to  bring  the  ballots 
'  into  court  for  inspection  and  exitosure."  181 
Mo.  loc.  dt  16,  79  a.  W.  916. 

In  Gantt  v.  Brown,  238  Mo.  560,  142  S.  W. 
422,  the  shoe  was  on  the  other  foot.  Judge 
Gantt  was  contesting  the  election  of  Judge 
Brown  to  the  office  of  Jtidge  of  the  Supreme 
Court  TiTjls  court,  seeing  a  great  light  ruled 
that  the  Constitution  did  not  prohibit  the  ex- 
ntnlnation,  inspeetlcm,  and  comparlsoo  of 
the  ballots  with  the  list  of  voters  when  fraud 
was  charged  by  a  Democratic  candidate,  and 
overruled  the  Spencer  and  Dormer  Cases. 
Referring  to  section  3  of  article  8  of  the 
Constitution,  at  page  572  of  238  Mo.,  at  page 
426  of  142  S.  W.,  Judge  Graves  said: 

"By  this  section  the  bar  of  secrecy  Is  raised 
by  express  terms  when  required  in  judicial 
proceedings.  By  it  the  election  officers  are 
required  to  keep  secret  the  vote  of  the  voter, 
but  only  to  such  time  as  he  may  be  required 
to  expose  it  in  the  course  of  a  'Judicial  pro- 
ceeding. When  required  in  a  ju^cial  proceed- 
ing to  tell  how  a  voter  has  voted,  such  officer 
must  disclose  to  the  public  ear  the  secret  of 
the  ballot.  We  say  to  the  public  ear,  because 
courts  of  justice  are  public  forums,  and  take 
no  part  in  star-chamber  proceedings.  If  the 
election  officer  must  disclose  the  contents  of 
the  ballot,  as  he  must  under  this  constitutional 
provision,  what  then  becomes  of  the  secret 
ballot  so  much  discussed  in  the  Spencer  Case? 
With  its  contents  exposed  by  the  terms  of  the 
Constitution  we  have  but  the  faded  paper 
securely  locked  in  the  ballot  box  by  the  Spen- 
cer and  Montgomery  Cases,  supra." 

It  is  charged  by  the  relator  that  the  re- 
districting  by  the  three  state  aS&cen  was 
not  in  accordance  with  the  requirements  of 
the  Constltutl(»  in  respect  to  4  of  those  dis- 
tricts but  this  complaint,  having  no  founda- 
tion In  fact.  Is  ignored  in  the  majority  opin- 
ion. 

"When  any  senatorial  district  shall  be  com- 
posed of  two  or  more  counties,  they  shall  be 
contiguous;  such  districts  to  be  as  compact  as 
may  be,  and  in  the  formation  of  the  same  no 
county  shall  be  divided."     Section  9,  art   4. 

The  relator  virtually  confesses  that  no  com 
plaint  can  be  justly  made  as  to  30  of  these 
districts.  It  will  be  admitted  that  the  state 
cannot  be  apportioned  Into  districts  like  a 
checkerboard.  A  garment  cannot  be  cut  oat 
of  a  piece  of  cloth  without  leaving  remnants. 
So,  In  carving  out  34  districts,  there  are 
sure  to  be  some  of  irregular  shape,  as  the 
state  is  not  rectangular  and  countieB  may 
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not  be  subdivided,  and  eacb  district  must 
have  as  nearly  as  may  be  tbe  same  popula- 
tion. The  Constitution  in  this  respect  must 
interpret  ItseU.  By  section  U  of  article  4, 
the  state  was  divided  into  senatorial  dis- 
tricts. The  counties  of  Vernon,  Barton,  Jas- 
per, Newton,  and  McDonald,  composed 'the 
Sixteenth  district  It  is  neither  compact  nor 
convenient  being  five  counties'  in  length,  ex- 
tending one-third  or  more  of  the  length  of 
the  state  along  Its  western  border.  Here  is 
a  concrete  interpretation  of  the  requir^nents 
of  section  9  of  article  4.  Unless  the  Consti- 
tntion  Is  at  war  with  Itself,  this  district  was 
as  compact  and  convenient  as  the  organic 
law  required  and  as  the  circumstances  would 
permit  No  complaint  approaching  this  in- 
stance in  gravity  is  made  by  relator. 

No  question  is  raised,  however.  In  the  ma- 
jority <^nion,  nor  indeed  could  be,  as  to  the 
fairness,  compactness  or  contiguity  of  the 
districts  as  apportioned  by  the  three  state 
officials.  At .  the  argument  the  learned  At- 
torney General  challenged  comparison  with 
any  prior  apportionment.  In  reply,  one  of 
the  relator's  distinguished  coimsel  said  the 
redistrlcting  of  the  state  for  senatorial  pur- 
poses is  and  always  has  been  a  political  game. 

The  ruling  in  the  Halliburton  Case  seemed 
coodusive.  Judge  Oraves  had  concurred 
Qtertin  whrai  there  were  no  storm  clouds  in 
the  political  horizon,  and  declared  that  the 
arguments  of  Fox,  C.  J.,  were  unanswerable. 
If  we  now  overrule  that  and  other  cases  in 
the  face  of  a  political  exigency,  may  it  not  be 
said  that  the  political  game  was  simply  trahs- 
f erred  to  this  court?  The  premises  consider- 
ed, can  we  adopt  the  majority  opinion  and 
hope  to  merit  the  confidence  and  respect  of 
our  people?  Of  course  this  court  has  the 
power  to  arbitrarily  override  the  Constitu- 
tion, but  I  solemnly  protest  against  this  mon- 
strous wrong.  When  it  is  apparent  that  our 
rulings  are  tossed  about  like  a  football  to 
meet  political  exigencies^  we  shall  Justly 
merit  public  contempt 

Nearly  20  years  ago  this  court,  in  the  opin- 
ion of  many  good  lawyers,  brought  grave  re- 
proach upon  Itself  in  reversing  outright  a 
judgment  rendered  in  favor  of  Rube  Oglesby 
against  the  Missouri  Pacific  Bailway  Com- 
pany in  the  sum  of  $15,000  for  serious  and 
permanent  injuries  sustained  by  him  while 
serving  that  company  as  a  bralieman.  The 
action  of  this  court  was  severely  criticized, 
especially  by  Mr.  Shepherd,  proprietor  of  a 
newspai)er  published  at  Warrensburg,  where 
Mr.  Ogleeby  Uved.  In  the  exercise  of  what 
lie  deemed  his  constitational  privilege  of  free 
speech,  he  puUished  an  article  criticizing  the 
court  and  other  public  officials.  Many 
thoughtful  m»i  believed  the  criticisms  were 
deserved,  especially  the  people  of  Warrens- 
burg, who  raised  the  $600  fine  imposed  by 
this  court  and  extended  to  Mr.  Shepherd  a 
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public  reception  oo  his  return  to  the  dty. 
This  was  a  more  severe  cond^nnation  of 
this  court  tlian  the  criticism  published  by  Mr. 
Shepherd.  In  delivering  the  opinion  of  the 
court  imposing  the  fine  Judge  Marshall  (1T7 
Mo.  205,  269,  76  S.  W.  79,  99)  said: 

"The  courts  of  this  state  have  been  conserv- 
ative in  the  extreme,  and  forbearing  to  a  fault. 
They  have  overlooked  remarks  concerning  their 
acts,  from  lawyers  and  laymen,  that  were  im- 
proper and  outside  of  the  pale  of  tlie  law, 
preferring,  it  possible,  to  atti-ibute  the  offense 
to  the  zeal  of  counsel  or  the  excitement  of  the 
laymen,  incident  to  disappointment  of  per- 
sonal hopes  and  ambitions.  They  have  been 
considerate  of  the  feelings  and  character  of 
others,  and  have,  many  times,  abstained  from 
the  use  of  strong  language,  under  trying  prov- 
ocation, in  deciding  cases.  And  it  wag  proper 
to  do  so.  Bnt  the  protection  and  safety  of 
life,  liberty,  property,  and  character,  the  peace 
of  society,  the  proper  administration  of  Jus- 
tice, and  even  the  perpetuity  of  our  institu- 
,  tions  and  form  of  government,  imperatively  de- 

■  mand  that  every  one,  lawyer,  layman,  citizen, 

■  stranger,  newspaper  man,  friend  or  foe,  shall 
treat  the  courts  with  proper  respect,  shall  not 
attempt  to  degrade  them,  or  impair  the  respect 
of  the  people,  or  destroy  the  faith  of  the  peo- 
ple, in  them.  When  the  temples  of  justice 
become  polluted  or  are  not  kept  pure  and 
dean,  the  foundations  of  free  government 
are  undermined  and  the  institution  itself 
threatened.  The  people  have  no  fear  of  their 
courts  abusing  their  power  to  punish  for  con- 
tempt or  in  any  other  respect." 

Very  true.  "Tine  words,"  however,  "but- 
ter no  parsnips."  The  temple  of  justice 
should  be  kept  pure  and  clean,  and,  like 
Gtesar's  wife,  should  be  not  only  above  re- 
proach, bnt  above  suspicion. 

"O  wad  some  Power  tlie  glttle  El"  o> 
To  Bee  oursels  as  Ithers  see  us! 
It  wad  trae  mony  a  blunder  tree  u* 

An'  foolish  notton." 

The  criticism  which  called  forth  the  elo- 
quent protest  of  our  late  Brother  Marshall 
was  provoked  by  the  action  of  this  court  in 
a  case  that  concerned  private  persons  only. 
See  Oglesby  v.  Mo.  Pac.  By.  Co.,  177  Mo. 
272,  76  8.  W.  623.  The  case  had  had  a  re- 
markable history.  Doubtless  the  criticism 
was  unjust;  I  do  not  know.  But  the  people 
of  this  state,  as  a  crowning  rebuke,  elected 
Mr.  Oglesby  to  a  lucrative  state  office.  In 
this  case,  however,  the  whole  state  is  concern- 
ed. What  avails  a  constitution  if  it  can  be 
stricken  down  by  mere  inference  and,  as 
many  believe,  in  the  Interests  of  partisan 
politics?  Such  a  conclusion  should  be  an- 
nounced only  when  good  and  substantial  rea- 
sons can  be  given  therefor  that  will  appeal  to 
the  common  sense  and  understanding  of  our 
people.  Mere  sophistry  and  attenuated  theo- 
ries will  not  serve  the  purpose  nor  save  us 
from  reproach. 

The  foregoing  is.  In  part,  the  record  of  tbfai 
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court  In  cases  InvolTlng  political  isauea.  I 
feel  that  the  people  of  Missouri  are  entitled 
to  read  this  record.  I  have  said  nothing  In 
nnkindnesSt  nor  set  down  aught  in  malice. 
For  the  reasons  above  stated  I  reQMctfully 
dissent  from  the  majority  opinion. 

ETjDER,  J.  (dissenting).  In  view  of  the 
importance  of  this  case,  I  hare  thought  it 
not  unbecoming  to  state  my  individual  views 
thereon,  although  somewhat  hurriedly  ex- 
pressed. No  other  opinion  being  before  me 
at  the  time  of  preparation  hereof,  nothing 
said  herein  is  intended  as  a  comment  upon 
or  answer  to  anything  contained  in  any  opin- 
ion which  may  be  filed  by  any  of  my  As- 
sociates. 

I.  The  primary  issue  in  this  proceeding 
involves  the  construction  to  be  placed  upon 
two  of  the  provisions  of  our'  OonstltuUon. 
Learned  counsel  for  relator,  in  ttieir  original 
brief,  contend  that  so  much  of  section  7  of 
article  4  of  the  Constitution  as  vests  power 
to  district  the  state  for  Senators  in  the  Gov- 
ernor, the  Secretary  of  State  and  the  Attor- 
ney General  is  repealed  by  section  57  of  said 
article  4,  and  that  the  redlstrictiug  made  by 
the  said  officials  under  date  of  April  16, 1921, 
Is  void.    Section  7  of  article  4  la  as  follows: 

"Senators  and  Representatives  shall  be  chos- 
en according  to  the  rule  of  apportionment  es- 
tablished in  tliis  Constitution,  until  the  next 
decennial  census  by  the  United  States  shall 
have  been  taken,  and  the  result  thereof  as  to 
this  state  ascertained,  when  the.  apportionment 
shall  be  revised  and  adjusted  on  the  basis  of 
that  census,  and  every  ten  years  thereafter 
upon  the  basis  of  the  United  States  cen- 
sus; or  If  such  census  be  not  taken,  or  is 
delayed,  then  on  the  basis  of  a  state  cen- 
sus; such  apportionment  to  be  made  at  the 
first  session  of  the  General  Assembly  after 
each  such  census:  Provided,  that  if  at  any 
time,  or  from  any  cause,  the  General  Assembly 
shall  fail  or  refuse  to  district  the  state  for 
Senators,  as  required  in  this  section,  it  shall 
be  the  duty  of  the  Governor,  Secretary  of  State 
and  Attorney  General,  within  thirty  days  after 
the  adjournment  of  the  General  Assembly  on 
which  duty  devolved,  to  perform  said  duty,  and 
to  file  in  the  office  of  the  Secretary  of  State  a 
full  statement  of  the  districts  formed  by  them, 
indnding  the  names  of  the  counties  embraced 
in  each  district,  and  the  numbers  thereof;  said 
statement  to  be  signed  by  them,  and  attested 
by  the  great  seal  of  the  state,  and  upon  the 
proclamation  of  the  Governor,  the  same  shall 
be  as  binding  and  effectual  as  if  done  by  the 
General  AssemMy." 

That  portion  of  section  67  which  is  perti- 
nent hereto  is  as  follows: 

"The  legislative  authority  of  the  state  shall 
be  vested  in  a  legislative  assembly,  consisting, 
of  a  senate  and  house  of  representatives,  but 
the  people  reserve  to  themselves  power  to  pro- 
pose laws  and  amendments  to  the  Constitution, 
and  to  enact  or  reject  the  same  at  the  polls, 
independent  of  the  legislative  assembly,  and 
also  »«*erve  power  at  their  «wn  option  to 


approve  or  reject  at  the  pdb  any  aet  of  the 
legislative  assembly." 

In  support  of  their  contention  counsel 
argue  substantially  thus:  That  by  the  Con- 
stitution adopted  in  1875  the  people  "made 
full-disposition  of  all  the  legislative  power  of 
the  state  reserving  none  whatever  to  them- 
selves, except,  of  course,  the  power  to  amend 
the  Constitution  or  to  write  a  new  one"; 
that  in  the  Constitution  as  orlgrinally  adopted 
It  was  provided  by  section  1  of  article  4  that, 
"The  legislative  power  lubject  to  the  limita- 
tions herein  contained,  shall  be  vested  in  a 
senate  end  house  of  representatives,  to  be 
styled  "The  Gtoeral  Assembly  of  the  State 
of  Missouri'  "  (Italics  ours) ;  that  one  of  the 
limitations  mentioned  In  section  1  was  enl- 
bodied  in  section  7,  being  that  portion  here- 
inbefore aet  out,  giving  the  Governor,  Secre- 
tary of  State  and  Attorney  General,  in  a  cer- 
tain contingency,  the  power  to  district  the 
state  for  Senators;  that  In  1908  the  people 
"bad  become  dissatisfied  with  this  arrange- 
ment and  desired  to  change  it,"  and  adopted 
an  amendment  to  the  Cionstitutlon,  being  sec- 
tion 67  of  article  4,  partiy  hereinbefore  set 
forth;  that  by  secticm  67  all  of  the  legislative 
power  of  the  state  was  disposed  of  and  vest- 
ed in  a  senate  and  house  of  r^res«itatives, 
with  but  one  reservation,  to  wit,  the  poww 
of  the  people  themsdves  "to  propose  laws  and 
amendments  and  to  enact  or  reject  the  same 
at  the  polls.  Independent  of  the  leglalattve  as- 
sembly"; that  such  disposition  of  oU  of  the 
legislative  power  left  no  part  of  it  elsewhere; 
and  that  accordingly  the  former  limitation 
in  favor  of  the  Governor,  Secretary  of  State 
and  Attorney  General,  being  In  irreconcilable 
conflict  with  section  67,  was  In  effect  thereby 
stricken  out  and  the  Governor  and  his  as- 
sociates "shorn  of  all  legislative  authority 
theretofore  vested  in  them."  To  have  follow- 
ed this  reasoning  to  Its  logical  conclusion, 
the  inevitable  result  reached  would  have  been 
that  section  57  also  struck  out  of  the  Consti- 
tution all  of  the  limitations  on  the  authority 
of  the  Legislature,  such  as  the  prohibitions 
against  enacting  any  law  impairing  the  free- 
dom of  speech  or  the  obligation-of  contracts, 
against  permitting  money  to  be  drawn  from 
the  treasury  except  in  pursuance  of  regular 
appropriations  made  by  law,  against  giving 
or  loaning  the  credit  of  the  state,  against 
contracting  debts  except  in  certain  Instances, 
against  granting  public  money,  against  sub- 
scribing for  stodE  on  behalf  of  the  state, 
against  the  enactment  of  the  33  special  and 
local  laws  inhibited  by  section  68  of  article 
4  and  against  the  exercise  of  the  taxing 
power  contrary  to  the  restrictions  prescribed 
by  article  10,  together  with  the  many  other 
restraints  Imposed  by  the  Gonstttntion,  all 
comprehended  by  the  words  "the  limitations 
bendn   contained,"  appearing  In  section   1. 

The  utter  fallacy  of  this  startling  reason- 
ing must  have  become  apparent  to  counsel 
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for  relator  for,  apon  oral  argument,  they 
abandoned  the  theory  thus  Initially  advanced, 
and  bottomed  relator's  case  upon  an  attenu- 
ated hair  line  dletlnctlon  between  the  mean- 
ing of  legislative  "power,"  as  used  in  section 
1  pf  article  4,  and  legislative  "aut/lortty"  as 
used  in  section  67  of  article  4.  (Italics  oursj 
In  their  reply  brief  they  endeavor  to  differ- 
entiate between  power  and  authority  (which 
In  our  judgment  are  used  in  the  Constitution 
as  equivalent  terms),  substautially  thus: 
That  all  legislative  potcw  is  originally  In  the 
people;  that  by  the  Constitution  only  so 
much  power  was  bestowed  upon  the  atate  as 
the  people  saw  fit  to  bestow ;  that  the  power 
not  bestowed  either  remains  in  the  people  or 
is  held  in  abeyance;  that  the  legislative  pow- 
er bestowed  upon  the  state  Is  the  "measure 
and  extent"  of  the  legislative  (Mthority  of  the 
ttate;  that  when  by  section  1  of  article  4  the 
"legislative  q)wer,  subject  to  the  limitations 
herein  contain^"  was  vested  in  a  senate  and 
house  of  representatives,  aU  of  the  power  of 
the  people  was  so  vested;  that  under  section 
7  of  article  4,  embracing  one  of  the  limita- 
tions contemplated  by  section  1,  the  Governor 
and  his  associates,  as  a  part  of  the  tUUe, 
thus  become  empowered  to  act  In  the  con- 
tingency named ;  that  when  section  67  of  ar- 
ticle 4  was  adopted,  said  section  made  a  re- 
assignment of  the  legislative  autliority  of  the 
state,  which  had  theretofore  been  vested  in 
the  Senate  and  House  of  Representatives, 
exclusively,  except  such  as  was  reserved  to 
the  people  themselves ;  and  that,  accordingly, 
the  Governor  and  his  associates  have  neither 
power  or  authority  to  redistrlct  the  state  for 
Senators.  If  this  conclusion  be  true,  then, 
when  the  people  by  section  57  resumed  all  of 
the  legislative  authority  originally  given  to 
the  General  Assembly  and  the  Governor  and 
his  associates  and  revested  the  same  in  the 
General  Assembly  alone,  section  57  supersed- 
ed not  only  the  limitation  embraced  in  sec- 
tion 7  hut  all  of  the  limitations  contemplated 
by  section  1  as  well,  being  the  numerous  limi- 
tations adverted  to  by  us  supra.  Palpably, 
therefore,  relator  Is  driven  back  to  his  aban- 
doned theory,  which  is  so  revolutionary  and 
so  contrary  to  the  principles  of  constitutional 
construction  as  to  require  but  slight  reflection 
to  compel  us  to  decide  adversely  thereto. 

The  real  sum  and  substance  of  what  rela- 
tor urges  Is  that  so  much  of  section  7  as  is 
relevant  hereto  was  repealed  by  section  57 
by  implication,  and  this  in  the  face  of  th6 
cardinal  rules  of  both  constitutional  and  stat- 
utory construction,  that  repeal  by  implication 
is  not  favored,  that  to  establlsb  a  repeal  the 
two  provisions  in  question  must  be  plainly  and 
irreconcilably  r^ugnant  to  each  other,  and 
tduit  If,  by  any  reasonable  construction,  both 
provisions  can  be  construed  together,  both 
will  be  sustained.  However,  our  disposition 
of  relator's  insistence  does  not  depend  upon 
an  analysis  of  the  principles  of  construction. 


for  this  Court  has  heretofore  in  effect  ruled 
upon  the  point  now  made,  in  a  case  Involving 
facts  sufficiently  analogous  to  those  at  bar 
to  be  controlling.  In  State  ex  rel.  Hallibur- 
ton ▼.  Hoach,  230  Mo.  408,  130  S.  W.  689,  139 
Am.  St.  Rep.  6S9,  a  proceeding  to  have  this 
court  issue  Its  peremptory  writ  of  mandamus 
against  the  Secretary  of  State  to  compel  him 
to  file  certain  petitions  presented  to  him  by 
citizens  acting  under  a  right  assumed  to  have 
been  conferred  by  the  Initiative  and  Referen- 
dum Amendment  (l>elng  section  57  of  artlde 
4),  which  petitions  submitted  an  amendment 
to  the  Constitution  redistrictlng  the  state 
senatorlally,  it  was  held  that  section  7,  not- 
withstanding the  adoption  of  section  57,  con- 
tinued to  control  the  matter  of  altering  the 
senatorial  districts  of  the  state.  Judge  Fox, 
in  an  oi>lnion  fully  concurred  in  by  our 
learned  Brother  Graves,  said,  280  Mo.  loc. 
cit.  431,  130  S.  W.  693,  139  Am.  St  Rep.  639: 

"Manifestly  before  the  senatorial  districts 
can  be  divided  in  the  manner  as  suggested  in 
the  so-called  proposed  constitutional  amend- 
ment, section  7  of  article  4  of  the  Constitu- 
tion of  this  state  must  be  amended  and  so 
changed  as  to  authorize,  by  the  inltiatlTe,  the 
people  at  the  polls  to  divide  the  senatorial 
districts.  *  *  *  In  other  words,  the  exer- 
cise of  the  power  by  the  initiatiTe  to  alter 
and  divide  the  senatorial  districts  by  a  legis- 
lative enactment  cannot  have  the  force  and 
effect  of  dislodging  the  power  vested  by  the 
Constitution  nnder  section  7  of  article  4,  pro- 
viding for  the  apportionment  of  senatorial 
districts.  Before  the  power  to  alter  and  di- 
vide the  senatorial  districts  can  be  exercised 
there  must  be  an  appropriate  amendment  to 
the  Constitution  dislodging  the  power  to  so  di- 
vide and  alter  sach  districts  under  the  present 
Constitution  and  laws  of  this  state." 

This  ruling  was  tantamount  to  holding 
that  section  57  (the  Initiative  and  Referen- 
dum Amendment)  did  not  repeal  section  7 
but  that  said  section  remained  the  sole  reposi- 
tory of  authority  for  redistricting  the  state. 
That  section  7  of  article  4  Is  still  extant  and 
governing  In  the  matter  of  a  senatorial  re- 
apportionment was  further  recognized  by 
this  court  on  June  21,  1910,  later  than  the 
adoption  of  section  57,  in  State  ex  rel.  Major 
V.  Patterson,  229  Mo.  373,  129  S.  W.  888,  a 
certiorari  proceeding  to  quash  an  order  made 
by  the  county  court  of  Jackson  county  sub- 
dividing said  county  Into  new  legislative  dis- 
tricts, wherein  It  was  said  by  Graves,  J.  (229 
Mo.  388,  129  8.  W.  891): 

"Of  course,  as  to  the  senatorial  districts,  if 
the  Legislature  fails  to  apportion,  the  appor- 
tionment may  be  made  by  other  officers  men- 
tioned in  section  7  of  article  4  of  the  Constitu- 
tion, which  action  upon  their  part  stands  in 
lien  of  legislative  a<;tion.    •    •    •  •• 

And  furUier  (229  Mo.  389,  129  S.  W.  392): 

"It  is  clear  that  as  to  all  senatorial  districts 
save  and  except  those  within  a  single  county, 
the  power  to  fix  the  lines  thereof  lies  with  the 
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Legislature,  or  in  the  event  of  its  failure  to 
act,  with  the  Governor,  Secretary  of  State  and 
Attorney  General." 

Again,  that  section  7  is  still  controlling  In 
the  matter  of  reapportioning  the  state  for 
Senators,  was  conceded  on  March  28,  1912, 
also  lat^r  than  the  adoption  of  section  57,  In 
State  ex  rel.  Barrett  v.  Hitchcocit,  241  Mo. 
433,  146  S.  W.  40,  wherein  said  section  was 
construed  and  applied.  These  three  pro- 
nouncements are  decisive  of  the  question  here 
presented.  It  follows,  therefore,  that  unless 
we  are  now  desirous  of  departing  from  the 
precedent  thus  established,  the  contention  of 
relator  must  be  ruled  against  him. 

II.  Relator  also  insists  that  the  "attempt" 
made  by  the  Governor,  Secretary  of  State 
and  Attorney  General  "at  redistricting  is  so 
Unfair  as  to  convenience,  equality  of  popula- 
tion and  compactness  of  territory,  as  to  make 
it  void."  The  matter  of  convenience  is  not 
stressed  by  relator  and  we  shall  not  dwell 
thereon. 

The  constitutional  requirements  with  re- 
spect to  senatorial  districts  are  that  they 
shall  be  "convenient;"  that  they  shall  be 
"as  nearly  equal  in  population  as  may  be," 
and  that  when  composed  of  two  or  more 
counties,  "they  shall  be  contiguous,  such  dis- 
tricts to  be  as  compact  as  may  be,  and  in 
the  formation  of  the  same  no  county  shall 
be  divided."  Sections  5  and  9,  article  4. 
Under  the  Constitution  the  duty  imposed  up- 
on the  Governor  and  his  associates  Is  not 
that  they  shall  so  district  the  state  as  to  have 
every  district  exactly  equal  in  population  and 
perfectly  compact  in  territory.  Exact  mathe- 
matical precision  is  not  a  requirement,  and, 
when  it  is  considered  that  county  lines  must 
be  adhered  to,  unless  a  county  is  equitably  en- 
titled to  more  than  one  Senator,  and  that 
indivisible  counties  vary  in  size,  shape  and 
population,  it  is  obvious  that  such  precision 
cannot  be  Attained.  The  real  duty  enjoined 
upon  the  officials  acting  is  that  they  shall 
lay  out  the  districts  so  that  they  are  "as 
nearly  eqwU"  in  population  "as  may  be,"  and 
"as  compact"  in  territory  "as  may  be."  Such 
is  the  language  of  the  Constitution.  And  it 
is  by  that  yardstick  that  the  action  taken 
must  be  measured.  The  expression  "as  near- 
ly as  may  be"  does  not  mean  as  nearly  as  a 
mathematical  process  can  be  followed.  It  ia 
but  a  direction  addressed  to  the  body  charged 
with  the  duty  prescribed,  expressive  of  the 
general  principles  upon  which  the  apportion- 
ment shall  in  good  faith  be  made. 

Applying  this  standard  to  the  districts  be- 
fore us,  we  are  convinced  by  an  examination 
thereof,  that  the  same  when  considered  as  a 
whole,  as  is  essential,  f&irly  comply  with  tbe 
constitutional  requirements.  Having  in  mind 
the  several  separate  commands  of  the  Con- 
stitution, no  argument  is  required  to  show 
that  absolute  numerical  equality  in  districts 


cannot  be  obtained.  If  county  llne^  cannot 
be  br<Aen,  disparity  In  population  is  unavoid- 
able. It  is  also  evident  that  If  the  require- 
ment as  to  compactness  is  to  be  given  effect, 
there  must  be  a  latitude  of  action  in  regard 
to  population.  Therefore,  when  but  4  dis- 
tricts out  of  34  are  attacked  as  being  nou' 
compact,  with  room  for  question  as  to  the 
merit  of  such  attack,  and  when  the  average 
variation  In  population  from  the  true  ratio 
of  equality,  as  shown  by  respondent's  brief, 
is  but  6«/io  per  cent.,  we  are  not  prepared 
to  hold  that  the  judgment  and  discretion  of 
the  Governor  and  bis  associates  was  not  ex- 
ercised In  a  reasonable,  practicable  manner, 
and  within  the  contemplation  of  the  Constitu- 
tion. And,  when  compared  with  the  districts 
created  in  1901,  the  validity  of  which  is  a^ 
tacked  by  respondent  in  his  return  filed  here- 
in, it  U  patent  that  the  1921  districts  are  in- 
finitely superior,  in  every  respect.  In  conform- 
ing to  the  constitutional  mandate. 

From  what  has  been  said,  it  follows  that 
relator's  insistence  as  to  the  invalidity  of  tbe 
1921  redistricting  should  be  ruled  against 
him. 

Entertaining  the  views  herein  indicated,  I 
respectfully  submit  that  the  writ  of  man- 
damus should  be  denied. 


HAM  V.  CHICAGO,  B.  &  a  RY.  CO.  et  al. 

(No.  22340.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  19,  1921.) 

(.  Courts  «=>23l  (23)— Constitutional  questlOR 
raised  for  llrst  time  on  motion  for  new  trial 
held  not  to  give  Supreme  Court  Jurisdiction. 

In  personal  Injury  action  against  a  rall- 
I'oad,  its  objection  that  Federal  Ck)ntroI  Act 
March  21,  1918,  §  10  (U.  S.  Comp.  St  1918, 
U.  S.  Comp.  St.  Ann.  Snpp.  1919,  i  3115% j), 
was  invalid,  in  that  Confess  bad  no  power  to 
enact  a  law  making  a  railroad  liable  for  dam- 
ages inflicted  on  a  person  while  the  road  was 
under-  federal  control,  did  not  give  tiie  Su- 
preme Court  jurisdiction  of  the  appeal,  where 
the  constitutional  question  was  first  raised  on 
motion  for  new  trial,  and  not,  as  it  should  have 
been,  in  the  answer. 

2.  Courts  ®=323l(  19)— Constitutional  question 
decided  by  United  States  Supreme  Court  does 
not  give  Missouri  Supreme  Court  Jurisdiction. 
Appellant's  contention  that  a  federal  stat- 
ute is  unconstitutional  does  not  give  the  Su- 
preme Court  jurisdiction  of  the  appeal,  wher* 
the  United  States  Supreme  Court  has  decided 
against  the  contention. 

Appeal    from    Circuit    Court,    Buchanan 
County;  L.  A.  Vorlea,  Judge. 

Action  by  Roy  Ham  against  the  Chicago, 
Burlington  &  Qulncy  Railway  Company  and 
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others.  From  judgment  for  plaintiff,  defend- 
ants ai>peal.  Transferred  to  Kansas  Olty 
Court  of  AKteals. 

Tbe  plaintiff  brought  this  salt  In  the  cir- 
cuit court  of  Buchanan  connty  against  the 
defendants  to  recover  damages  for  personal 
Injuries  sustained  by  him  through  the  alleg- 
ed negligence  of  the  latter  in  rnnnlng  a  train 
of  cars  Into  him  and  an  automobile  truck 
he  was  driving  In  the  yards  of  the  Central 
■  Coal  &  Coke  Company  at  St.  Joseph,  Mo. 

The  defendants  were  the  Chicago,  Burling- 
ton &  Qutncy  Railway  Company,  Millard  F. 
Hughes,  and  William  G.  McAdoo,  Director 
General  of  Railroads  of  the  United  States. 

A  trial  was  had  before  the  court  and  Jury, 
whldi  resulted  In  a  verdict  and  Judgment 
for  the  plaintiff  for  the  sum  of  $2,500,  and, 
after  unsuccessfully  moving  for  a  new  trial, 
the  defendants  duly  filed  an  affidavit  In  prop- 
er form  praying  for  an  appeal  of  the  cause  to 
this  court,  but,  instead  of  allowing  the  ap- 
peal to  this  court,  the  learned  trial  Judge 
!;ranted  the  appeal  to  the  Kansas  Otty  Court 
of  Appeals.  Thereafter  a  motion  was  filed 
in  the  latter  court  asking  to  have  the  cause 
transferred  to  this  court,  which  was  accord- 
ingly done. 

The  motion  to  transfer  to  this  court  was 
substantially  as  follows:  Because  the  validi- 
ty of  section  10  of  the  Federal  Control  Act 
of  March  21,  1918  (U.  S.  Comp.  St.  1918,  U. 
S.  Comp.  St.  Ann.  Supp.  1919,  f  3115% J),  re- 
lating to  railroads.  Is  raised  In  this  appeal, 
that  is,  said  act,  it  Is  contended  for  the 
first  time  in  the  motion  for  a  new  trial  in 
the  circuit  court,  is  unconstitutional,  as  we 
gather  the  meaning  of  the  motion  to  be 
that  Congress  had  no  power  to  enact  a  law 
making  a  railroad  liable  for  damages  In- 
flicted upon  a  person,  while  the  road  was 
under  the  operation  of  a  representative  of 
the  United  States. 

H.  J.  Nelson  and  E.  M.  Spencer,  both  of 
St.  Joseph,  and  M.  G.  Roberts,  of  St.  Louis, 
for  appellants. 

WllUam  £].  Stringfellow,  of  St  Joseph, 
for  respondent. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  After  a  careful  consideration  of 
this  motion,  we  are  of  the  opinion  that  the 
cause  was  improperly  transferred  to  this 
court  for  two  reasons: 

[1]  First,  because  the  constitutional  ques- 
tion was  not  raised  in  time.  It  should  have 
been  raised  in  the  answer,  and  under  the 
facts  of  this  case  it  was  raised  too  late  in 
tbe  motion  for  a  new  trial.  This  precise 
point  was  so  decided  in  the  case  of  Lohmeyer 
V.  Cordage  Co.,  214  Mo.  685,  113  S.  W.  1108. 
See  Milling  Co.  v.  Blake,  242  Mo.  23,  145  8. 
W.  438;  Miller  v.  Connor,  260  Mo.  677, 157  S. 
W.  81 ;  Strother  v.  Railway  Co.,  274  Mo.  272, 
203  S.  W.  207. 


[2]  Second,  because  the  proposition  here 
contended  for  is  no  longer  an  open  question, 
because  the  Supreme  Court  has  repeatedly 
decided  it  against  the  contention  of  the  ap- 
I>ellant  This  was  conceded  by  counsel  for 
appellant  In  oral  argument  of  the  case  be- 
fore this  court. 

This  cause  Is  transferred  to  the  Kansas 
City  Court  of  Appeals. 


XOjDER,  J.,  concurs. 
GRAVES  and  JAMBS  T. 
result 


SLAIR,  JJ.,  in 


McCOY  V.  BRADBURY.     (No.  22160.) 

(Supreme  Court  of  Missouri,  Division  No.  1, 
Dec.  19,  1921.) 

1.  Wills  «=3487(l),  48&-Extrinslo  facts  ad- 
missible to  explain  languaflo,  but  not  to  eon- 
tradlet  It  or  show  unoxpressod  Intention. 

When  any  doubt  or  uncertainty  arises  as  to 
a_  testator's  intention  extrinsic  facts  are  admis- 
sible to  explain  the  language  of  tbe  will,  wheth- 
er the  ambiguity  be  patent  or  latent,  but  such 
evidence  is  admissible  solely  to  ascertain  the 
testator's  intention  from  the  langriage  used,  and 
not  to  show  that  he  meant  one  thing  when  he 
said  another,  or  to  show  an  intention  not  ex- 
pressed in  the  will,  or  to  aid  in  making  a  will 
which  the  testator  intended  to  moke,  but  did  not 
in  fact  make  in  view  of  ride  of  law  requiring 
wills  to  be  in  writing. 

2.  Wills  «=>44l  —  Court  entitled  to  all  avalla- 
Mo  Information  as  to  clroomttanoos  SHrroantf- 
Ing  testator. 

In  construing  wills  tbe  court  is  entitled  to 
be  placed  in  possession  of  all  the  Information 
available  as  to  the  circnmstances  of  the  estate 
and  family  of  the  testator  when  he  made  his 
will,  to  the  end  that  the  court  may  be  in  his 
situation  as  nearly  as  may  be,  and  interpret  and 
understand  the  will  as  he  would  if  living. 

3.  Wills  <ss3488— Will  not  amblgaons  so  as  to 
admit  ovldonoe  of  Intention  to  gWo  legaoy  to 
unnamed  daughter. 

Where  a  wUl  of  a  testator  having  seven 
danghters  in  plain  and  unambiguous  language 
gave  specific  legacies  of  $1,000  each  to  five 
danghters  and  a  legacy  of  $1,100  to  another 
daughter,  and  charged  the  payment  of  such  leg- 
acies on  land  devised  to  a  son,  a  recital  that  it 
was  his  intention  to  place  a  charge  of  .$7,100 
against  the  land  to  be  paid  to  bis  said  dau^tera 
did  not  create  an  ambiguity  justifying  the  ad- 
mission of  testimony  of  the  scrivener  showing 
that  he  intended  to  include  all  of  his  daughters. 

4.  Wills  «=3478  —  Gift  by  Implication  must  be 
rounded  on  expressions  In  the  will. 

A  gift  by  implication  will  not  be  inferred 
from  mere  silence  or  from  extrinsic  facts,  but 
must  be  founded  on  expressions  in  the  vril]  it- 
self. 
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5.  Wilts  (8=a478  —  No  gift  by  Implloatlon  t« 
dauoMer  not  named. 
Where  the  win  of  a  testator  haying  seven 
daughters  gave  specific  legacies  of  $1,000  each 
to  five  of  the  daughters  and  a  legacy  of  $1,100 
to  another  daughter  and  charged  the  legacies 
on  land  and  recited  that  it  was  intended  to 
place  a  charge  of  |7,100  on  the  land  to  be  paid 
to  his  said  daughters,  there  was  no  gift  by 
implication  to  the  seventh  daughter  of  the  dif- 
ference between  $7,100  and  the  aggregate  of  the 
legacies,  and  under  Rev.  8t  1909,  §  544,  the 
testator  died  intestate  as  to  such  daughter. 

Appeal  from  Circuit  Court,  Jaqper  Coun- 
ty; J.  D.  Perkins,  Judge. 

Action  by  Bessie  McCoy  against  Walter 
Bradbury.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

McReysolds  &  McReynolds  and  Jobn  H. 
Flanlgan,  all  of  Carthage,  for  appellant. 

Howard  Gray,  of  Carthage,  for  respond- 
ents. 

RAGLAND,  C.  Plaintiff,  claiming  an  un- 
divided one-eighth  interest  In  240  acres  of 
land  in  Jasper  county,  of  which  ber  father, 
J.  N.  Bradbury,  died  seized  on  the  ■• 

day   of    ,    1917,    sues    for   partition. 

Bradbury  left  surviving  him  one  son  and 
seven  daughters,  as  follows:  Defendant, 
Walter  Bradbury,  plaintiff,  Bessie  McCoy, 
Glara  Bradbury,  Birdie  Learning,  Delia 
Bradbury,  Daisy  Bradbury,  Alpbab  Brad- 
bury, and  Nina  Bradbury.  His  will  was 
duly  admitted  to  probate.  The  pert  of  it 
relevant  to  this  controversy  la  as  follows: 

"Second.  I  wish  and  desire  that  my  beloved 
wife,  Alice  Bradbury,  during  her  natural  life, 
may  receive  the  benefit  of  my  farm  in  Jasper 
county,  Missouri,  and  to  that  end  and  to  the 
end  that  the' family  home  may  be  kept  intact,  I 
give  and  bequeath  to  my  wife,  my  farm  of  two 
hundred  and  forty  acres  in  Jasper  county,  Mis- 
souri, for  and  during  her  natural  life,  after  her 
death  said  land  to  go  to  my  son  as  hereinafter 
provided. 

"Third.  To  my  son  Walter  Bradbury,  I  give, 
devise  and  bequeath  all  of  my  real  estate  sit- 
uated in  Jasper  county,  Missouri,  and  especially 
my  two  hundred  and  forty  (240)  acre  farm  sit- 
uated in  said  county,  subject  to  all  of  the  rights 
of  his  mother,  Alice  Bradbury,  as  hereinafter 
provided;  also  subject  to  the  payment  of  lega- 
cies to  my  beloved  daughters,  to  wit,  (Sara 
Bradbury,  the  sum  of  $(!00;  Birdie  Learning, 
wife  of  Carl  Learning,  the  sum  of  $7(X);  to  my 
beloved  daughter  Delia  Bradbury,  the  sum  of 
$600;  to  my  beloved  daughter  Daisy  Bradbury, 
the  sum  of  $600;  to  my  beloved  daughter  Alph- 
ab  Bradbury,  the  sum  of  $600  and  to  my  belov- 
ed daughter  Nina  Bradbury,  the  sum  of  $600. 
These  several  sums  to  be  paid  to  my  several 
daughters  as  follows:  To  those  of  age  at  the 
time  of  my  death  they  are  to  be  paid  in  cash 
at  the  earliest  date  practical  after  my  decease. 
Those  not  of  age  at  the  time  of  my  death  are 
to  be  paid  their  respective  legacies  as  they 
each  become  of  age. 


"Fourth.  In  addition  to  the  befinesta  made  in 
the  last  preceding  paragtmph,  upon  the  death 
of  my  wife  or  upon  the  event  of  her  decease 
prior  to  my  own,  my  son  Walter  Bradbury  is 
to  pay  as  an  additional  legacy  to  each  of  my 
daughters  above  named  or  to  their  heirs,  the 
sum  of  four  hundred  dollars  ($400.00)  in  cash; 
and  when  he  shall  have  paid  the  several  legacies 
herein  charged  against  the  home  farm  of  two 
hundred  and  forty  (240)  acres,  and  after  the 
termination  of  my  wife's  interest  by  her  death, 
then  he  is  to  become  the  absolute  owner  of  said, 
farm,  it  being  the  intention  of  this  will  that 
there  shall  be  charged  against  said  real  estate 
the  sum  of  seven  thousand  and  one  hundred  dol- 
lars ($7,100)  as  set  out  in  paragraph  four  (4) 
and  five  (5) -of  this  will,  which  Is  to  be  paid  to 
my  said  daughters  as  hereinbefore  set  out,  one 
thousand  dollars  ($1,000)  to  each  of  them  ex- 
cept Birdie  Leaming,  who  is  to  receive  the  sum 
of  eleven  hundred  ($1,100)  and  after  Uie  pay- 
ment of  said  sum  and  the  death  of  my  wife, 
the  said  two  hundred  and  forty  acres  of  land 
in  Jasper  county,  Missouri,  is  to  become  the 
property  of  my  son,  Walter  Bradbury. 

"Fifth.  I  hereby  will  and  bequeath  to  my 
beloved  wife,  Alice  Bradbury,  all  of  the  per- 
sonal prop«rl7  upon  my  farm,  which  is  to  be 
hers  to  use  or  dispose  of  as  she  may  think  best 
after  the  payment  of  my  debts  and  funeral  ex- 
penses as  provided  for  in  paragraph  one  (1)  of 
this  will." 


The  testator's  wife,  Alice  Bradbury,  men- 
tioned in  the  will,  predeceased  him.  Plain- 
tiff claims  that  ber  father  died  intestate  as 
to  her  because  she  is  not  named  or  provided 
for  In  bis  will.  Defendant  insists  that, 
while  she  is  not  expressly  named,  she  is 
provided  for  therein.  On  the  trial  the  de- 
fendant introduced  as  a  witness  the  scriv- 
ener who  prepared  the  will.  Subject  to 
plalntifTs  objection,  the  witness  testified  as 
follows : 

"I  think  I  can  state  subject  to  Judge  Gray's 
objection  all  I  remember  about  that.  I  recol- 
lect Mr.  Bradbury's  coming  very  definitely  be- 
cause Mr.  Bradbury  and  I  had  had  some  very 
spirited  exchanges  over  the  road  business.  He 
entertained  certain  views  and  I  certain  views. 
He  had  come  to  my  office  quite  frequently  pre- 
vious to  that  time.  When  he  come  it  was  a  lit- 
tle bit  of  a  surprise,  and  we  went  into  the  li- 
brary and  sat  down.  I  remember  going  in  there 
and  discussing  the  will,  and  he  gave  me  the 
data.  I  don't  remember  about  the  speciflc 
daughters;  I  don't  remember  the  names.  I 
remember  be  told  be  about  there  being  only  his 
one  son  and  the  daughters,  and  that  he  wanted 
the  son  to  have  the  land.  He  wanted  to  make  a 
charge  against  the  land.  He  wanted  to  make  a 
charge  against  the  land  to  take  care  of  his 
daughters.  I  remember  we  calculated  the 
amount  and  put  that  in.  I  have  no  definite  rec- 
ollection of  the  names  of  the  individuals  at  all 
or  the  specific  part  of  it  ia  tilcat  way.  I  remem- 
ber the  will  was  drawn  up,  and  Miss  Dean  and 
T  acted  as  witnesses,  and  I  remember  about 
Mr.  Bradbury  signing  it  I  don't  remember 
about  the  reading  of  it.  I  remember  he  wore 
glasses  and  I  had  seen  him  use  them  before. 
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of  what  transpired  there  at  the  time  I  drew 
the  will.  It  ia  too  long  ago  for  me  to  have  any 
definite  recollection  abont  any  detail." 

At  the  conclusion  of  the  trial  the  court 
sustained  plaintifTs  objection  to  this  testi- 
mony, and  it  was  strldcen  out  Other  evi- 
dence showed  that  at  the  time  the  will  was 
written  plaintiff  was  a  minor  living  in  her 
father's  home,  and  that  no  estrangement  of 
any  kind  had  ever  existed  between  her  and 
her  father.  She  was  not  his  only  minor 
daughter,  however.  The  finding  and  judg- 
ment were  for  plaintiff,  and  defendant  ap- 
peals. 

Appellant  insists  that  the  trial  court  was 
In  error  (1)  In  striking  out  the  testimony  of 
the  scrivener,  and  (2)  in  not  holding  that  a 
bequest  of  $1,000  to  plaintiff  was  necessarily 
implied  from  the  language  of  the  will  when 
read  and  considered  as  a  whole,  in  the  light 
of  all  the  facts  and  drcumstancea  attending 
its  mailing. 

L  A  reading  of  the  will  makes  it  very 
plain  that  plaintiff  is  not  named  Individual- 
ly, nor  Is  there  a  class  provided  for  therein 
which  inclndes  her.  The  first  reference  to 
testator's  daughters  occurs  in  paragraph 
"third"  In  this  language,  "to  my  beloved 
daagbta«  to  wit"  The  names  of  six,  which 
do  not  include  that  of  the  plaintiff,  immedi- 
ately follow,  with  a  designation  of  the  precise 
sum  each  is  to  receive.  "These  several 
sums,"  it  next  recites,  "to  be  paid  my  several 
daughters  as  follows."  Paragraph  "fourth" 
provides  for  an  additional  legacy  of  1400 
"to  each  of  my  daughters  <  above  named  or 
to  their  heirs."  The  latter  part  of  the  para- 
graph then  recites,  "it  being  the  intention 
of  this  will  that  there  shall  be  charged 
against  said  real  estate  the  sum  of  seven 
thousand  and  one  hundred  dollars  ($7,100)  as 
set  out  in  paragraph  four  (4)  and  five  (5)  of 
this  will,  which  Is  to  be  paid  to  my  said 
daughters  as  herein  before  set  out,  one 
thousand  dollars  to  each  of  them  except 
Birdie  Leaming,  who  Is  to  receive  the  sum 
of  eleven  hundred  dollars."  All  of  this  lan- 
guage with  reference  to  the  daughters  of 
the  testator  who  were  provided  for  In  the 
wlU  Is  specific  and  exclusive.  This  situa- 
tion appellant  would  overcome  by  reading 
Into,  or  in  connecticm  with,  the  will  the  dec- 
laration made  by  tlie  testator  at  the  time  it 
was  written,  namely,  "He  wanted  to  malie 
a  charge  against  the  land  to  take  care  of  his 
danghters."  And  this  brings  us  to  appel- 
lant's first  contention. 

[1,2]  It  Is  the  general  mle  that  when  any 
doubt  or  uncertainty  arises  as  to  the  tes- 
tator's intention,  extrinsic  facts  are  admis- 
sible to  explain  the  language  of  the  will,  re- 
gardless of  the  nature  of  the  ambiguity, 
whether  it  be  patent  or  latent  In  every  case 
the  court  is  entitled  to  be  placed  in  posses- 
sion of  all  the  toformatlon  which  is  avail- 


family  of  the  testator  when  he  made  his 
will,  to  the  end  that  the  court  may  be  in 
his  situation  as  nearly  as  may  be,  and  may 
Interpret  and  understand  the  will  as  he 
would  If  he  were  living.  2  Underbill  on 
Wills,  f  910;  Willard  v.  Darrah,  168  Mo.  660, 
668,  68  S.  W.  1023,  90  Am.  St  Rep.  468;  Cox 
v.  Jonee,  229  Mo.. 66,  62,  120  S.  W.  495.  But 
such  intrinsic  evidence  is  admissible  solely 
for  the  purpose  of  ascertaining  the  testator's 
intention  from  the  language  he  has  used. 
It  cannot  be  heard  to  show  that  he  meant 
one  thing  when  be  said  another  or  to  show  an 
Intention  not  expressed  in  the  will  itself,  or 
to  aid  in  maUng  a  will  which  the  testator 
Intended  to  make,  but  did  not  in  fact  mak& 
However  clearly  an  intention  not  expressed 
in  the  wUl  may  be  proved  by  extrinsic  evi- 
dence, the  rule  of  law  requiring  wills  to  be 
in  writing  stands  as  an  insuperable  barrier 
against  carrying  the  intention  thus  proved 
into  executioa    28  R.  C.  L.  {  243. 

[3]  In  the  will  under  consideration  the 
testator  In  plain  and  unambiguous  language 
gave  a  specific  legacy  to  each  of  six  daugh- 
ters whom  he  named;  there  is  no  reference 
anywhere  in  the  will,  expressly  or  impliedly, 
to  any  other  daughter.  The  oral  declaration 
of  Intention  that  appellant  would  incorporate 
in  the  will  would  operate  merely  to  enlarge 
its  provisions  so  as  to  include  therein  ail 
of  testator's  daughters  instead  of  the  six 
named.  This,  under  the  principles  stated  in 
the  preceding  paragraph,  is  not  permissible. 

There  was  no  latent  ambiguity  shown, 
nor  does  any  doubt  or  uncertainty  arise  on 
the  face  of  the  will.  There  can  be  no  ques- 
tion with  respect  to  the  property  that  is  the 
subject  of  disposition  therein,  nor  as  to  the 
Identity  of  the  persons  to  whom  It  was  giv- 
en. The  testator  In  clear  and  unequivocal 
language  devised  a  life  estate  in  land  which 
is  definitely  described  to  his  wife,  gave  to 
each  of  six  daughters,  whom  he  named,  a 
specific  legacy,  which  legacies  he  expressly 
charged  against  the  land,  and  subject  to  such 
life  estate  and  legacies  he  devised  the  land 
in  fee  to  his  son.  Following  this  plain  and 
explicit  disposition,  there  is  a  recital  to  the 
effect  that  It  was  the  Intention  of  the  testa- 
tor to  place  a  charge  of  $7,100  against  the 
land  to  be  paid  to  his  "said  daughters  as 
hereinliefore  set  out"  The  sums  thereinbe- 
fore set  out  and  again  repeated,  in  effect,  ag- 
gregated only  $6,100,  but  the  use  of  "$7,100" 
instead  of  $6,100  did  not  create  an  amUgui- 
ty.  It  was  a  mere  Inaccuracy.  Rigga  v. 
Myers,  20  Mo.  239.  Upon  reading  the  will 
one  would  Inevitably  conclude  that  the  desig- 
nation of  the  charge  against  the  land  as  $7, 
100  was  simply  a  miscalculation  or  inad- 
vertence. As  such  it  would  have  no  influence 
whatever  upon  the  interpretation  of  the  will 
— that  is,  the  ascertaining  of  the  testator's 
intention  with  respect  to  the  disposition  of 
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bis  property.  Where  the  testator,  as  In  this 
case,  employs  language  that  Is  clear,  definite, 
and  incapable  of  any.  other  meaning  than 
that  which  is  obviously  conveyed  by  the 
words  used,  there  is  no  reason  for  resorting 
to  evidence  of  extrinsic  facts  In  order  to 
ascertain  his  meaning. 

We  are  of  the  opinion  that  the  testimony 
of  the  scrivener  could  serve  no  legitimate 
purpose  in  the  construction  of  the  will,  and 
that  the  court  was  not  In  error  in  striking 
it  out. 

[4]  II.  Appellant  Insists  that  the  will  pro- 
vides a  bequest  of  $1,000  to  plaintifT  by  Im- 
plication. If  there  were  any  expressions  in 
the  will  which  showed  that  the  testator  had 
seven  daughters  or  other  daughters  than 
those  expressly  named,  and  that  he  intended 
a  charge  of  $7,100  against  the  land  devised 
as  a  provision  for  all  of  them,  the  insistence 
would  no  doubt  be  valid.  But  a  gift  by  im- 
plication will  not  be  Inferred  from  mere  si- 
lence or  from  extrinsic  facts;  it  must  be 
founded  on  expressions  in  the  will  Itself.  A 
testam^itary  intention  not  foimd  in  the  will 
cannot  be  incorporated  therein  by  extrinsic 
evidence  and  an  Implication  then  based  on 
that 

In  Crane  ▼.  Doty's  Ex'rs,  1  Ohio  St  279, 
it  is  said : 

"In  order  to  raise  an  estate  by  implication, 
the  two  following  circumstances  must  concur: 
First,  an  interest  or  estate  in  the  property.'less 
than  the  whole,  must  be  created  expressly  by 
the  will,  in  order  that  it  may  appear  that  the 
testator  had  the  disposition  of  the  property  in 
his  mind;  second,  the  person  to  take  by  impli- 
cation must  be  named  or  described  in  connection 
with  the  raising  of  such  interest  or  estate." 

(5]  The  only  possible  expression  in  the  will 
on  which  to  h.vpotheeate  the  implication  con- 
tended for  is  the  recital  that  it  was  the  in- 
tention of  the  testator  to  charge  the  land 
with  $7,100  for  the  purpose  of  paying  the 
six  specific  legacies  thereinbefore  provided 
for,  which  amounted  to  only  $6,100.  That 
he  intended  the  difference  between  $7,100 
and  f6,100  as  a  gift  to  the  daughter  not 
named  or  In  any  way  referred  to  in  the  will 
does  not  rise  to  the  dignity  of  an  implica- 
tion ;  it  Is  pure  conjecture.  Pounds  v.  Dale, 
48  Mo.  270,  272;  40  Cyc.  1390.  Although  we 
might  reach  the  conclusion  from  the  extrin- 
sic evidence  that  the  testator  Intended  that 
$1,000  of  the  amount  charged  against  the 
land  should  be  paid  to  his  daughter,  the 
plalntur,  still  we  could  not  make  for  him  the 
will  he  Intended  to  make  but  did  not  In  fact 
make.  Calloway  v.  Calloway,  171  Ky.  266, 
188  S.  W.  410,  L.  B.  A.  1917A,  1210. 

We  concur  with  the  learned  trial  court  In 
holding  that  the  plaintiff  was  not  named  or 
provided  for  in  her  father's  will  within  the 
meaning  of  section  544,  R.  8.  1909,  and  that 
therefore  he  died  intestate  as  to  her. 


It  follows  that  the  Judgment  mnst  be  af- 
firmed. 
It  Is  so  ordered. 

SMALL,  C,  coDcnra. 
BBOWN,  C,  absent. 

FEB  CUBIAM.    The  foregoing  opinion  of 
RAGLAND,  O.,  is  adopted  as  the  opinion  of 

the  court. 

All  the  Judges  concur,  except  WOODSON. 
P.  J.,  not  slttinc. 


aUIGLEY  V.  MINES,  Oinotor  Geiiaral. 
(No.  21705.) 

(Supreme  Court  of  Missouri,  Dividon  No.  1. 
Dec.  19,  1921.) 

1.  Master  aad  senraat  «8=»I37(4)  —  Runnliit 
train  west  on  east-bountf  track  not  •vi*iKW 
of  neglloMoa. 

The  mere  fact  that  a  railroad  train  injorinc 
an  employ^  stepping  on  the  track  was  running 
west  on  the  east-bound  track  was  not  of  i^ 
self  evidence  of  negligence  on  the  part  of  an 
employer.  • 

2.  Master  aad  servant  «=>t37(4)— Operation 
of  train  held  not  nagllgent  aa  to  Miploy< 
suddenly  stepping  on  track. 

Where  those  in  charge  of  a  railroad  train 
running  west  on  the  east-boond  track  gave 
the  signal  to  warn  an  employ^  walking  between 
the  tracks,  and,  when  it  was  not  heeded,  gave 
the  danger  signal,  whereupon  he  waved  to  the 
engineer  that  everything  was  dear,  and  the 
train,  which  was  gradually  slowing  down  for  a 
stop,  continued  at  a  slow  speed  until  the  em- 
ploye suddenly  stepped  in  front  of  it  when  it 
was  too  late  to  avoid  striking  him,  there  waa 
no  negligence  in  not  having  the  train  under 
such  control  that  it  could  have  been  checked  or 
stopped  in  time  to  avoid  injuring  him,  or  in 
handling  the  train  in  any  other  respect 

3.  Master  and  servant  4s>2l7(l)  —  Engineer 
steiiping  on  track  hald  to  assume  risk  of  afc. 
sonce  of  rules  governing  trains  running  Ir- 
regularly. 

A  railway  employ^  who  had  been  in  the 
service  of  the  railroad  for  32  years,  25  years 
as  engin<>er,  and  knew  there  were  no  rules  re- 
quiring definite  signals  by  trains  running  west 
on  the  east-bound  track,  on  which  he  stepped, 
a8!inmed  the  risk  of  injury  from  the  absence 
of  roch  rules,  under  the  federal  rule  mder 
which  a  servant  asswnea  extraordinary  risk* 
incident  to  his  employment,  or  risks  caused  by 
bis  master's  negligence,  which  are  obvious  or 
fully  known  and  appredated  by  him. 

Appeal  from  St  Louis  Circuit  Court; 
Granville   Hogan,   Judge. 

Action  by  Elizabeth  B.  Quigley.  adminis- 
tratrix of  James  H.  Quigley,  deceased, 
against  Walker  D.  Hines,  Director  General 
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of  KaUroads,  In  charge  of  and  operating  the 
St.  Louis  Merchants'  Bridge  Terminal  Bail- 
way  Company  and  another.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals..  Af- 
firmed. 

W.  H.  Douglass,  of  8t.  Ix>al8t  for  appel- 
lant 

J.  L.  HoweU  and  W.  M.  Hezel,  both  of  St 
Lonis,  for  respondent. 

JAMES  T.  BliAIR,  C.  3.  This  Is  an  actl(m 
for  damages  for  the  death  of  James  H. 
Qnlgley,  who  was  struck  and  killed  by  a 
train  operated  by  employes  of  respondent. 
At  the  dose  of  appellant's  eyidence  the  trial 
pourfs  rulings  resulted  In  an  involuntary 
nonsuit  The  motion  to  set  aside  was  over- 
ruled, and  Judgment  entered  accordingly. 
This  appeal  followed. 

The  railroad  upon  which  Quigley  was  killed 
crossed  the  Mississippi  river  at  St.  Louis 
on  the  Merchants'  bridge.  There  were  two 
tracks.  There  were  two  approaches  to  the 
bridge  from  the  west.  One  of  these  led  to 
the  northwest,  and  is  called  the  Carrie  ave- 
nue approach.  The  other  led  west  and  then 
curved  to  the  south,  and  is  called  the  Bre- 
men avenue  approach.  This  approach  car- 
ried two  tracks,  and  upon  It  the  accident 
occurred.  From  the,  west  end  of  the  bridge 
the  Bremen  avenue  approach  consisted,  for 
some  distance,  of  trestle  work.  The  fill  up- 
on which  the  tracks  continued  from  the  end 
of  this  trestle  was  about  30  feet  high  where 
it  Joined  the  trestle.  The  grade  descended 
thence  toward  Bremen  avenue.  The  top  of 
this  fill  was  broad.  It  carried  two  tracks. 
There  was  a  space  between  these  tracks 
which  the  witnesses  say,  and  the  photo- 
graphs introduced  by  appellant  show,  was 
ample  to  permit  a  pedestrian  to  walk  with 
safety  between  them  when  both  tracks  were 
occupied  by  moving  trains.  The  evidence 
tended  to  show  that  employes  of  respondent 
had  so  used  this  approach  in  going  to  and 
from  their  work  that  it  was  respondent's 
duty  to  ejqpect  them  upon  it 

Quigley  had  been  in  railroad  service  for 
32  years,  and  had  served  as  a  railroad  engi- 
neer on  the  roads  in  question  for  25  years. 
On  the  day  he  was  killed  he  had  been  at 
work  on  the  Illinois  side.  His  day's  work 
done,  he  was  on  his  way  to  his  home  In  St 
Louis.  The  train  which  struck  him  consist- 
ed of  an  engine  and  one  car.  Its  function 
was  to  take  empIoySs  to  their  work  and, 
after  that  work  was  done,  to  their  home  side 
of  the  river.  It  was  called  the  cab  train. 
On  this  occasion  it  came  from  the  Illinois 
side  to  the  Missouri  side.  When  it  reached 
the  bridge  it  was  found  that  the  north,  or 
west-bound,  track  was  occnpied  by  a  long 
freight  train.  The  crew  of  the  cab  train 
were  directed  to  proceed  with  their  train 
across  the  bridge  on  the  south,  or  east- 
bound    track.    This    they    did.     The    train 


reached  the  west  end  of  the  bridge.  In  doing 
so  it  passed  the  long  freight  train  which  oc- 
cupied the  "north  track.  It  then  proceeded 
to  the  Junction  of  the  Carrie  avenue  and 
Bremen  avenue  approach.  The  testimony 
Is  that  Quigley  was  at  this  point  when  the 
cab  train  was  there.  He  proceeded  down 
the  approach,  between  the  tracks.  Subse- 
quently the  cab  train  started  down  the  Bre- 
men avenue  appro&ch,  still  <m  the  southern 
or  southeasterly  track.  The  only  cross- 
over by  which  It  might  pass  to  the  right- 
hand  track  was  near .  Bremen  avenue  and 
somewhat  beyond  the  point  at  which  Quig- 
ley was  struck.  Quigley  had  reached  a  point 
several  hundred  feet  ahead  of  the  train  be- 
fore it  left  the  Carrie  avenue  Junction  point. 
After  leaving  this  point  the  train  attained 
a  speed  of  about  25  miles  per  hour.  The 
tracks  leave  the  bridge  in  a  westerly  direc- 
tion and  curve  to  the  south.  There  is  a 
steady  curve  which  reaches  Its  sharpest 
state  at  a  point  southwest  of  the  place  of 
Injury.  The  employes  operating  the  engine 
of  the  cab  train,  when  about  200  feet  from 
Quigley,  observed  him.  The  bell  had  been 
ringing  and  continued  to  ring.  The  engineer 
had  commenced  to  slow  down  for  the  Bre- 
men avenue  stop.  When  he  saw  Quigley  at 
the  distance  stated  he  began  to  give  the  dan- 
ger signal.  This  was  given  until  Quigley 
partly  turned  and  looked  toward  the  on- 
coming train  and  signaled  to  the  engineer  to 
"come  on;  everything  la  all  right;  every 
thing  is  clear."  The  train's  speed  was  still 
being  gradually  reduced  for  the  contemplat- 
ed stop,  and  had  been  cut  down  7  or  8  miles 
per  hour  when  the  train  reached  a  point  a 
few  feet  behind  Quigley.  Suddenly,  and 
when  the  train  was  about  to  pass  him,  Quig- 
ley left  the  path  in  which  he  was  walking 
and  stepped  upon  the  track  in  front  of  the 
train  and  was  immediately  struck.  There 
Is  no  evidence  that  his  danger,  after  he 
started  to  go  upon  the  track,  was,  or  could 
have  been,  seen  in  time  to  save  him.  The 
testimony  was  direct  that  Quigley  was  walk- 
Ing  in  such  a  place  between  the  tracks  that 
no  danger  to  him  was  suggested  to  the  train 
crew,  and  that  he  would  have  been  in  no 
danger  if  he  had  not  suddenly  stepped  aside 
from  that  place  and  put  himself  In  front  of 
the  train.  The  testimony  Is  that  while  the 
other  track  was  the  one  generally  used  for 
trains  going  in  the  direction  in  which  the 
train  which  struck  Quigley  was  moving,  and 
while  it  was  known '  as  the  "regular  east- 
bound  track,"  yet  there  was  nothing  unusual 
in  the  use  of  the  "regular  east-bound  track" 
for  west-bound  trains ;  that  It  was  customa- 
ry so  to  use  It  when  the  regular  west-bound 
track  was  occupied  by  another  train  (as  In 
this  case),  or  It  was  under  repair  or  obstruct- 
ed or  not  available  for  any  reason;  that  It 
was  customarily  so  used  under  such  condi- 
tions;  that  it  occurred  frequently,  and  any 


Digitized  by 


Google 


1052 


235  SO  UTH  WESTERN  BEPORTEB 


(B(o. 


railroad  men  -who  had  been  In  the  service 
"for  any  length  of  time"  knew  t}>at  was  the 
manner  of  operation. 

I.  For  the  purpose  of  this  appeal,  respond- 
ent concedes  that  Qulgley  was  walking  along 
the  approach  at  a  place  where  employes 
frequently  walked  and  should  have  been  ex- 
pected to  have  been  found;  that  Qnlgley  was 
then  In  respondent's  service  and  that  both 
were  at  the  time  engaged  in  interstate  com- 
merce; that,  while  Quigley  was  walking  in 
a  safe  place,  yet  there  might  be  danger  by 
reason  of  hla  stepping  aside  from  a  train 
approaching  from  the  rear  on  an  Irregular 
ran,  and  that  these  facts  are  to  be  consider- 
ed In  determining  whether  the* care  used 
by  respondent's  employes  was  due  care,  in 
the  circumstances;  and  that  these  conces- 
sions put  the  question  of  contributory  neg- 
ligence out  of  the  case  in  so  far  as  concerns 
the  Issues  In  this  court. 

[1, 2]  II.  The  mere  fact  that  the  cab  train 
was  running  west  on  the  east-bound  track 
Is  not,  of  itself,  evldaice  of  negligence. 
Southern  Ry.  v.  McGuln,  240  Fei.  loc.  cit 
651,  153  C.  C.  A.  447;  Imler  v.  N.  P.  Ry.  Co.. 
89  Wash.  627,  164  Pac.  1088,  L.  R.  A.  19160, 
702,  Ann.  Cas.  1917A,  933.  The  question  re- 
mains whether,  in  all  the  circumstances, 
inclndlng  the  fact  mentioned,  the  crew  usea 
due  care.  Qulgley  was  in  a  place  which  was 
safe  enough  had  he  continued  there.  -  Let  it 
be  assumed  he  was  so  near  the  track  that 
a  duty  to  warn  him  arose.  That  duty  was 
performed.  The  bell  was  rung  continuously. 
When  it  was  not  seen  that  he  heeded  this 
signal,  and  while  the  train  was  yet  150  or 
200  feet  away,  the  engineer  began  giving  the 
danger  signal.  Quigley  heard  this  and  un- 
derstood Its  Import.  He  turned  toward  the 
(mcoming  engine  and  waved  to  the  engineer 
to  "come  on;  everything  is  all  right;  every- 
thing is  clear."  When  this  signal  of  Quig- 
ley was  seen  and  nnderstood  the  engineer 
proceeded.  The  train  was  gradually  slowing 
down  for  the  stop  at  Bremen  avenue.  When 
the  engine  was  within  a  few  feet  of  Quigley 
he  suddenly  stepped  in  front  of  it  It  was 
too  late  to  save  him.  This  is  appellant's 
evidence.  It  is  suggested  that  the  train 
should  have  been  kept  under  control,  and 
"under  control"  is  defined  as  "under  such 
control  that  respondent's  employes  could 
have  checked  it  or  stopped  its  speed  in  time 
by  the  exercise  of  ordinary  care  to  have 
avoided  injury  to  deceased."  If  this  rule^ 
as  defined,  applied  to  this  situation,  the  cab 
train  could  not  have  passed  Quigley  at  all. 
The  engineer  bad  proceeded  upon  the  theory 
that  Quigley  was  entitled  to  notice  of  his 
apiMroach.  He  had  notified  him.  He  had 
seen  Quigley  look  back  and  signal  the  train 
to  come  on;  that  everything  was  clear.  In 
BO  far  as  the  mere  handling  of  the  train  at 
the  time  is  concerned,  that  was  a  signal 
which  entitled  the  engineer  to  proceed  and 
to  pass  Quigley.    The  rate  of  speed  is  nei- 


ther alleged  nor  Shown  to  have  been  neg^- 
gent.  No  confusing  signals  were  given.  In 
the  drcnmstances  it  does  not  appear  that 
the  train  was  negligently  handled. 

Appellant  relies  upon  the  McGuin  Case. 
The  facts  of  that  case  were  not  like  those  in 
this  case.  McGuIn  was  walking  between 
double  tracks.  A  train  approached  him  from 
the  rear.  The  testimony  whidi  was  held  to 
entitle  the  plaintiff  to  go  to  the  Jury  was 
that  of  Miller,  who  said  that  no  signal  at 
all  was  given  until  McGuin  started  to  cross 
the  track  in  front  of  the  oncoming  .train; 
that  the  danger  signal  was  then  sounded, 
but  It  was  too  late.  The  train  was  on  the  Ir- 
regular tra<&.  The  testimony  of  other  wit- 
nesses makes  a  case  something  like  that 
ber&  Their  testimony,  it  is  clearly  indicat- 
ed by  the  court,  would  not  have  justified  a 
finding  for  McGuin.  In  fact,  it  is  the  dif- 
ference between  Miller's  testimony  and  tes- 
timony almost  like  that  in  this  case  which 
is  made  the  foundation  of  the  ruling  that  a 
finding  of  liability  could  be  sustained. 

Appellant  also  relies  upon  L.  ft  N.  B.  R. 
Co,  V.  Asher's  Adm'r,  178  Ky.  67,  198  S.  W. 
648,  L.  R.  A.  191SB,  211.  In  that  case  a  sec- 
tion hand  was  aiding  in  clearing  away  earth 
which  had  slid  down  near,  and  to  some  ex- 
tent upon,  the  south-bound  track  of  the  rail- 
road. This  was  near  a  sharp  cnrve.  De- 
ceased was  sent  north  to  get  a  plank.  On 
his  return  be  walked  down  the  north-bound 
track.  Half  an  hour  prior  thereto  a  south- 
bound train  had  used  the  south-bound  track 
under  slow  orders  and  proceeded  on  its  way. 
No  notice  of  an  intention  to  route  south- 
bound trains  over  the  north-bound  track  was 
given;  no  south-bound  train  previously  had 
used  the  northbound  track.  As  deceased 
neared  the  working  place  a  passenger  train 
running  sonth  at  the  rate  of  45  miles  an 
hour  came  suddenly  around  a  sharp  curve 
and  along  the  north-bound  track,  on  which 
deceased  was  walking,  and  struck  him.  No 
warning  was  given  by  the  train  before  Asher 
was  seen  by  the  crew,  and  it  was  then  too 
late.    The  case  is  quite  unlike  this  case. 

III.  It  Is  contended  reE^xmdent  should 
have  prescribed  mies  which  would  have 
called  for  signals,  other  than  danger  sig- 
nals, to  notify  employes  using  the  approach 
that  a  train  was  running  irregularly. 

1.  Appellant  proved  that  Quigley  knew 
that  it  was  customary  for  trains  to  rnn  ir- 
regularly in  circumstances  like  those  ex- 
isting at  the  time,  1.  e.,  when  a  dower  train 
occupied  the  regular  track.  It  is  also  clear 
he  beard  the  signals  given,  saw  the  train, 
and  signaled  it  to  come  on.  It  is  difficult  tu 
see  what  more  information  would  have  been 
given  him  if  signals  other  than  those  given 
had  been  used. 

[3]  2.  The  federal  rule  concerning  assump- 
tion of  risk  applies  in  this  case.  Pryor  et 
al.,  Receivers,  v.  WiUiams,  264  U.  S.  48,  41 
Sup.  Ct  36,  65  li.  Ed. .    For  present  pur- 
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poses  let  It  be  assumed  that  it  was  the  duty 
of  respondent  to  prescribe  rules  regniring 
definite  signals  other  than  danger  signals, 
to  be  given  to  apprise  employes  nslng  the 
approadi  that  a  train  was  running  irreg- 
ularly. There  were  no  such  rules.  Qulg- 
ley  had  been  In  service  on  these  railroads  for 
32  years — ^26  years  as  an  engineer.  It  ii 
beyond  doubt  that  he  knew  there  were  no 
such  rules,  and  that  he  knew  trains  were 
run  Irregularly  in  various  drcumatances 
and  in  the  very  circumstances  which  exist- 
ed at  the  time;  for  appellant  argues  he 
crossed  the  river  on  the  freight  train  which 
then  occupied  the  west-bound  track  on  the 
bridge.  There  could  be  no  doubt  in  the  case 
about  Qulgley's  appreciation  of  the  danger 
if  he  knew  the  facts  just  stated  as  known  to 
-  him.    Under  the  federal  rule  it  is  settled: 

"That  a  serrant  asl^uineB  extraordinary  risks 
incident  to  bis  employment  or  risks  caused  by 
the  master's  negligence  which  are  obvious  or 
fully  known  and  appreciated  by  him"  (dting 
authorities).  Boldt  v.  Penn.  B.  B.  Co.,  245  XJ. 
S.  loc.  at.  445,  38  Snp.  Ot.  140,  62  L.  Ed.  385. 

The  trial  court  was  right  in  ruling  that 
appellant's  evidence  showed  she  had  no 
cause  of  action. 

The  Judgment  is  affirmed. 

All  concur. 


DEAL  at  at.  V.  LEE.    (No.  22171.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  1»,  1921.) 

I.  Quieting  title  <E=»I0(2)  —  Recovery  olven  to 
party  having  better  title. 
In  suit  to  try  title  under  Rev.  St  1009,  $ 
2535,  the  question  is  which  party  has  the  better 
title;  for  plaintiff  may  recover  on  any  title, 
however  frail,  which  closes  the  mouth  of  de- 
fendant. 

2,*  Taxation  «s>760— Register's  deed  aot  recit- 
ing compliance  with  statutory  requirements 
held  void. 
A  re^ster's  deed  for  taxes,  made  under 
Rev.  SL  1865,  c.  186,  art  6,  §i  33,  34,  and  re- 
citing only  that  the  register  of  lands  himself  bad 
advertised  the  land  for  sale  "according  to  law," 
held  void,  as  not  only  omitting  specific  recital 
of  compliance  with  the  statute,  but  also  ignoring 
the  important  element  of  participation  of  the 
collector  in  posting  the  list  etc. 

Appeal  from  CUrcult  Ciourt,  Mississippi 
County ;  Frank  Kelly,  Judge. 

Suit  by  B.  P.  Deal  and  others  against  Wil- 
liam G.  Lee.  From  decree  for  plaintiffs,  de- 
fendant appeals.     Reversed  and  remanded. 

James  A.  Boone  and  J.  M.  Haw,  both  ot 
Charleston,  for  appellant 

Russell,  Brown  &  Joslyn,  of  Charleston,  for 
respondents. 


BROWN,  C.  Suit  to  try  title  under  sec- 
tion 2536  of  the  Revised  Statutes  of  1909,  to 
the  northwest  quarter  of  the  southeast  quar- 
ter of  section  30,  township  27,  range  16  east, 
in  said  county,  except  three  acres  which  lie 
south  of  Big  Lak&  The  petition  was  filed 
April  10,  1918. 

Defendant's  answer  "admits  that  he  is  In 
possession  of  and  claims  title  to  the  lands 
described  in  plaintiff's  i>etition,  but  denies 
each  and  every  allegation  therein.  Especial- 
ly defendant  denies  that  plaintiff  has  any 
right  or  title  to  the  land  described  in  the  pe- 
tition, but,  on  the  contrary,  defendant  al- 
leges the  fact  to  be  that  he  has  the  eciB  and 
only  title  to  the  same."  It  also  plead«,  by 
all  necessary  averments,  the  30-year  statute 
of  limitations.  The  cause  was  tried  and  tak- 
en under  advisement  by  the  court,  which,  aft- 
er being  fully  advised,  found  the  issues  ror 
plaintiff,  and  entered  a  decree  that  the  title 
to  the  land  in  question  was  in  the  plaintiff, 
and  that  defendant  had  no  right  or  title 
thereto. 

After  motion  for  a  new  trial  overruled,  de- 
fendant duly  perfected  his  appeal  to  this 
court  The  defendant  having  pleaded  that 
he  was  in  possession  of  the  premises,  and 
no  issue  being  made  thereon  by  plaintiff,  we 
will  assume  that  fact 

The  land  was  patented  by  the  TTnited 
States  to  James  R.  Moore,  of  date  January 
20,  183T,  by  the  following  description: 

"The  northwest  quarter  of  the  southeast 
quarter  of  section  30.  in  township  27  north,  of 
range  16  east  in  the  district  of  lands  subject  to 
sale  at  Jackson,  Mo.,  containing  85  acres,  ac- 
cording to  the  official  plat  ot  the  survey  of  the 
said  luids,  returned  to  the  (Jensral  Land  Office 
by  the  Surveyor  General,  which  said  tract  has 
been  purchased  by  the  said  James  R.  Moore." 

Also  a  register's  deed  for  taxes  purporting 
to  convey  this  and  other  lands,  as  follows : 

"The  State  of  Missouri,  City  of  Jefferson, 
Register's  Office. 

"To  an  to  whom  these  presents  shall  come, 
greeting: 

"Whereas,  the  state  and  county  taxes  on  the 
foUowipg  described  real  estate,  lying  and  being 
in  the  county  of  Mississippi  in  the  state  of 
Missouri,  and  which  were  assessed  in  the 
name  of  the  person  herein  set  forth,  remain  due 
the  state  and  county,  amounting  to  the  sum  ot 
forty-four  dollars  and  thirty-eight  cents,  in- 
cluding the  interest  and  other  incidental  costs, 
to  wit: 

"To  whom  assessed,  James  R.  Moore;  acres, 
40;  parta  of  section  or  No.  of  survey,  north- 
west quarter  of  southeast  quarter;  No.  of  sec- 
tion, 30;  No.  of  Twp.,  27;  No.  of  range,  16; 
year  tax  due,  for  1856.  Tax,  $0.86."  (640 
acres  of  land  of  another  owner  is  omitted.) 

"And  the  register  of  lands  of  said  state  hav- 
ing on  the  first  Monday  of  June,  A.  D.  1857, 
advertised  said  real  estate  for  sale  according 
to  law  to  pay  and  satisfy  said  taxes  and  the 
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penalties,  and  the  said  taxes  and  penalties  re- 
maining due  and  unpaid  on  the  first  Monday  of 
October,  in  the  year  one  thousand  eight  hundred 
and  fifty  seven;  and,  whereas,  Wm.  F.  Myrick, 
the  collector  of  said  county,  did  publicly  expose 
to  sale  and  did  sell  the  said  described  tract  of 
land  for  the  taxes,  interest  and  cost  thereon, 
before  the  courthouse  door  of  said  county,  and 
Uiereopon,  on  the  day  last  aforesaid,  at  the 
place  aforesaid,  George  Whitcomb  became  the 
purchaser  of  said  real  estate,  for  the  taxes,  in- 
terest and  cost  thereon,  he  being  tlie  lowest 
bidder,  for  the  sum  of  forty-four  dollars  and 
thirty-eight  cents,  due  for  taxes  of  the  year 
eighteen  hundred  and  fifty-six,  each  tract  above 
described  having  been  advertised  and  sold  sep- 
arately for  the  amount  placed  opposite  the 
same: 

"Now,  therefore,  I,  Jared  E.  Smith,  as  regis- 
ter of  land  of  the  state  of  Missouri,  in  consid- 
eration of  the  premises  and  in  pursuance  and 
by  authority  of  an  act  of  the  General  Assembly 
of  said  state  In  that  case  made  and  provided, 
have  granted,  bargained  and  sold  and  by  these 
presents  do  grant,  bargain  and  sell  unto  the 
said  George  Whitcomb  and  to  his  heirs  and  as- 
signs, forever,  the  said  real  estate  above  men- 
tioned and  described,  subject  however  to  re- 
demption by  any  person  interested  who  was  a 
minor  at  the  time  of  said  sales,  under  the  age 
of  twenty-one  years,  as  by  law  it  is  provided: 
Provided,  nevertheless,  and  it  is  expressly  un- 
derstood, that  the  words  grant,  bargain  and  sell, 
herein  used,  shall  not  be  construed  or  adjudged 
to  amount  to  a  covenant,  that  the  grantor  or 
bargainee  was  or  is  seized  of  an  indefeasible 
estate  in  fee  simple  in  the  above-described  real 
estate,  or  that  the  same  was  or  is  free  from  in- 
cumbrances or  for  farther  assarance  thereof  to 
be  made  to  the  grantee,  to  have  and  to  hold  the 
aforesaid  granted,  bargained  and  sold  real  es- 
tate unto  the  said  George  Whitcomb,  and  to  his 
heirs  and  assigns  forever." 

(Signed  and  acknowledged  by  Jared  B.  Smith, 
register  of  lands,  on  the  10th  day  of  June, 
1867.) 

Plaintltr  also  introduced  the  following: 

"Deed  from  George  Whitcomb  to  H.  J.  Deal 
and  J.  Li.  Shelby,  conveying  'all  my  right,  title, 
and  interest  of,  in,  and  to  the  northwest  frac- 
tional quarter  of  the  fractional  southeast  quar- 
ter of  section  30,  in  township  27,  range  16,  be- 
ing the  same  land  entered  by  one  James  R. 
Moore.  Dated  July  20,  1869.  Recorded  in 
Book  10,  page  22. 

"Deed  from  J.  L.  Shelby  and  wife  fo  H.  J. 
Deal.  Dated  April  20,  1886.  Recorded  in  Book 
20,  page  489.  Conveying  the  northwest  frac- 
tional quarter  of  the  southeast  fractional  quar- 
.ter  of  section  30,  in  township  27,  range  16,  to- 
gether with  buildings,  machinery  and  fixtures 
thereon. 

"Deed  from  H.  3.  Deal  and  wife  to  William 
Jewell  Jones.  Dated  March  2,  1891.  Record- 
ed In  Book  25,  page  684.  Conveying  the  frac- 
tional northwest  quarter  of  the  southeast  quar- 
ter, south  of  Big  lake,  of  section  30,  township 
27,  range  16,  containing  three  acres,  more  or 
legs,  and  ieing  the  lame  land  convened  to  me 
hy  George  Whitcomh  and  J.  L.  S/ie/fty."  (Ital- 
ics ours.) 

"Deed  from  Jones  to  defendant  by  the  same 
description  «•  last,  made  in  1014." 


The  plalntur  a  P.  Deal  testlfletl: 

"That  be  is  the  son  of  H.  J.  Deal,  deceased, 
and  that  the  plaintiffs  in  this  suit  are  all  the 
heirs  o<  H.  J.  Deal;  that  he  was  the  collector 
of  Mississippi  county  in  189S  to  1902;  that  he 
had  the  management  of  H.  J.  Deal's  land  for 
four  or  five  years  prior  to  the  death  of  said 
H.  J.  Deal,  and  was  familiar  with  his  business: 
that  he  often  looked  after  the  payment  of  taxes 
on  the  Deal  lands;  that  to  the  best  of  his  recol- 
lection the  land  in  controversy  was  never  on 
the  tax  books  from  the  year  1885  np  to  1914; 
that  neither  H.  J.  Deal  nor  the  Deal  heirs  ever 
paid  any  taxes  on  the  land  until  1917  and  '18; 
that  is,  that  no  taxes  were  paid  by  them  on 
any  part  of  the  northwest  quarter  of  the  south- 
east quarter  of  section  30,  township  27,  range 
16,  except  the  3%  acres  on  the  south  side  of 
the  lake  where  the  still  house  stood;  that  in 
1917  and  1918  he  paid  the  taxes  on  the  land  in 
controversy;  that  the  3%  acres  where  the  still  ' 
house  was,  was  sold  to  WUliam  Jewell  Jones; 
that  to  the  best  of  his  recollection  no  other 
part  of  the  northwest  quarter  of  the  southeast 
quarter  was  ever  on  the  tax  books  before;  that 
the  35  or  36  acres  in  controversy  is  oXtt  in  the 
lake,  grown  up  with  brush  and  covered  with  wa- 
ter practically  all  the  time;  that  he  never  knew 
that  Jones  or  any  one  else  claimed  the  balance 
of  the  40,  although  Jones  may  have  kept  his 
boats  moored  on  that  ground  because  it  was 
next  to  his  house,  which  was  on  the  fractional 
3  acres  that  said  Jones  bonght  from  H.  J. 
Deal;  that  he  did  not  know  that  his  father  own- 
ed any  other  part  of  the  40,  except  the  3^ 
acres  sold  to  Jones,  until  he  was  informed  by 
E.  P.  Deal  about  2^  years  before  the  lawsuit 
was  tried;  that  there  is  no  fencing  on  the  land 
except  on  the  3^  acres;  that  the  S%  acres 
where  the  still  house  was,  being  the  same  land 
conveyed  by  H.  J.  Deal  to  William  J.  Jones, 
now  belongs  to  the  defendant,  W.  G.  Lee. 
Plaintiff  also  exhibited  tax  receipts  showing 
that  E.  P.  Deal,  the  plaintiff,  paid  the  taxes  on 
the  northwest  quarter  of  the  southeast  quarter 
of  section  30,  township  27,  range  16,  for  the 
years  1917  and  1918." 

Defendant  William  G.  Lee  teetifled: 

"That  in  the  year  1914  he  purchased  S% 
acres  south  of  the  lake,  in  the  northwest  quar- 
ter of  the  southeast  quarter  of  section  30, 
township  27.  range  16,  and  that  in  the  same 
year  he  entered  upon  the  land  in  contooversy, 
worked  on  it,  cut  bushes  and  trees  on  it,  dug 
drains,  put  out  a  hedge  fence  and  part  of  picket 
fence;  that  the  land  is  in  the  lake,  unfit  for  cul- 
tivation, and  covered  by  water  practically  all 
the  time;  that  it  is  grown  up  in  small  trees 
and  bushes  except  In  that  part  which  is  in  the 
channel  of  the  lake,  which  i8\always  covered 
with  water;  that  be  undertook  to  tnake  a  park 
and  fishpond  of  it;  that  he  did  this  work  in 
1914,  1915,  and  1916;  that  he  bnilt  a  mock 
orange  hedge  about  100  feet  long  and  a  picket 
fence  out  toward  the  weat  side,  but  did  not  get 
dear  across  the  tract;  that  he  cut  down  some 
of  the  trees  and  bushes  preparatory  to  making 
a  fishpond  on  the  south  end  of  the  tract,  where 
there  are  a  number  of  iron  springs  that  run  into 
the  lake.  He  cut  a  drain  along  under  the  bank 
to  divert  those  springs,  a  length  of  about  200 
feet,  and  then  dug  a  ditch  running  from  the 
banlc  towards  the  channel  to  the  channel  of  the 
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lake;  that  the  ditch  was  from  18  inched  to 
more  than  8  teet  deep,  hut  the  levee  broke  and 
the  water  came  up,  and  stayed  np  so  long  that 
it  filled  ap  hia  ditch,  and  the  water  has  been 
over  it  ever  since,  ap  to  the  time  of  the  trial; 
that  in  1004  O.  F.  Goodin  attempted  to  buy 
this  tract  from  the  county,  but  failed  to  get 
any  title.  Defendant  testified  that  he  examined 
the  tax  books  from  1884  up  to  1914,  and  that 
this  tract  was  never  at  any  time  on  the  tax 
books,  except  in  the  year  1904,  when  O.  F. 
Ooodin  had  it  assessed  to  him  and  paid  the  tax- 
es. He  stated  that  it  was  not  on  the  tax  books 
until  the  year  1914,  when  be  (defendant)  had 
it  placed  on  the  books  in  his  name  and  paid  the 
taxes  for  the  years  1914,  1915,  and  1916,  and 
when  he  went  to  pay  1917  and  1918,  in  Decem- 
ber of  those  years,  he  found  that  Mr.  Deal  had 
anticipated  and  had  paid  the  taxes  on  the  whole 
40;  that  in  the  year  1914,  when  be  first  bought 
the  3^  acres,  he  asked  plaintiff  E.  P.  Deal 
if  he  (Deal)  had  any  daim  on  that  40,  and  Deal 
told  him  that  he  did  not  Defendant  testified 
that  he  tried  to  find  the  owner  to  the  land,  and, 
failing  to  do  so,  took  possession,  exercising  just 


"The  northwest  qnarter  of  the  southeast 
quarter  of  section  80,  in  township  27  north 
of  range  16  east." 

Thi8  is  a  proper  description  of  the  subdi- 
vision In  which  this  land  is  situated. 

(2)  Begister's  deed  for  taxes  assessed 
against  the  same  ip  the  name  of  James  R. 
Moore  for  1856,  amounting,  with  penalties 
and  costs,  to  86  cents.  This  deed  was  dated 
June  10,  1867,  eleven  years  after  the  year 
for  which  the  taxes  were  levied,  and  10  years 
after  the  sale  it  recited.  This  sale  was  made 
under  the  terms  of  article  5  of  chapter  135 
of  the  Revised  Statutes  of  1855,  which  pro- 
vides (section  33) : 

"Where  lands  and  town  lots  have  been  sold 
under  the  provisions  of  this  article,  and  shall 
not  be  redeemed  within  two  years  from  the  time 
of  such  sale,  the  register  of  lands  shall,  upon 
application,  execute  good  and  sufficient  deeds  of 
conveyance  to  all  persons  entitled  thereto." 


such  actions  as  above  described  within  and  with       Here  the  register  waited  8  years  after  the 
the  view  of  making  a  park  of  it,  daiming  it  as   timg  f^p  redemption  had  expired.    The  next 


his,  and  continuing  to  do  so  until  this  suit  was 
brought  in  April,  1918." 

[1]  1.  It  will  be  seen  from  our  statement 
that  each  party  has  testified  in  his  own  be- 
half without  raising  any  question  of  veracity 
between  them.  It  is  only  nCceasary  for  the 
court  to  determine  the  law  applicable  to 
these  facts,  and  thus  settle  the  difference  be- 
tween them. 


The  question  In  this  case,  as  in  all  cases ',  hig  acts. 


section  provides  that  before  executing  sadi 
deed  he  shall  be  satisfied,  npon  due  examina- 
tion, that  all  the  requisites  of  the  law  have 
been  complied  with.  There  is  nothing  In  this 
which  dispenses  with  the  rule  that  Uie  com- 
pliance with  all  the  essential  reqidrements 
shall  be  stated  In  the  deed,  but  It  rather  as- 
sumes that  he  qualify  himself  by  special  ex- 
amination to  make  these  redtals.  It  is  not 
his  legal  opinion  which  passes  the  title,  but 


involving  the   pursuit   of   this   remedy.    Is 
Which   party   has   the   better    Utle?     This 
phrase  is  oftener  used  in  various  forms,  with- 


The  notice  required  is  an  elaborate  scheme. 
The  list  was  not  only  to  be  published  In  a 
newspaper  of  .Tefferson  City,  but  four  copies 


out  any  definite  thought  of  Its  meaning,  and  were  to  be  transmitted  to  the  county  collect- 
In  no  connection  oftener  than  in  e.lectment,  or,  one  of  which  was  to  be  i)osted  on  the 
where  i)OS.«e.<s!»ion  stands  until  a  better  pos- :  courthouse  door,  one  to  be  deposited  In  the 
sessory  right  Is  shown.  In  such  case  neither  I  county  clerk's  office  to  be  Inspected  without 
party  may  have  the  legal  title,  but  a  recovery  |  fee.  The  others  were  to  be  records  In  the 
may  be  had  upon  a  conveyance  which  passtes  offices  of  the  county  clerk  and  collector. 
the  bare  right  of  the  defendant  to  be  In  pos- ;  This  whole  matter  was  disposed  of  in  this 
session.      The   same  principle   applies   here,   deed  by  the  recital  that  the  repiRter  of  lands 


The  plaintiff  may  recover  on  any  title,  how- 
ever frail,  which  closes  the  mouth  of  the  de- 
fendant. 

This  is  the  meaning  of  the  phrase  in  Its 
application  to  this  case.  It  does  not  absolve 
the  plaintiff  from  showing  that  he  has  some 
independent  title,  either  legal  or  equitable, 
or  that  he  has  become  seized  of  the  right  or 
title  which  thb  defendant  asserts.  -Orchard 
V.  Missouri  I*  &  M-  Co.,  184  S.  W.  1138,  1139; 
Wheeler  v.  Reynolds  liond  Co.,  193  Mo.  279, 
91  S.  W.  1050;  Nail  v.  Conover,  223  Mo.  477, 
122  S.  W.  1039;  Bishop  v.  Kocker,  235  Mo. 
613,  139  8.  W.  149. 

[2]  2.  The  only  attempt  made  by  plaintiff 
to  prove  title  in  himself  to  the  30-odd  acres 
of  land  or  water  in  controversy  was: 

(1)  By  patent  from  the  United  States  dat- 
ed January  30,  1837,  granting  the  land  to  one 
James  R.  Moore  by  the  following  description : 


himself  had  advertised  the  land  for  sale  "ac- 
cording to  law."  The  Important  participa- 
tion of  the  collector  was  entirely'  ignored, 
yet  was  a  vital  incident  to  a  valid  sale. 

We  have  selected  this  from  the  many  defl- 
dehces  in  this  deed  for  the  reason  that  the 
same  form  of  deed,  made  and  executed  by 
the  same  register,  was  before  this  court  In 
Yankee  v.  Thompson,  61  Mo.  234,  In  which, 
speaking  through  Judge  E>wing,  we  passed 
on  this  defect  alone  and  held  the  deed  to  be 
void.  In  this  case,  after  10  years  had 
elapsed,  the  register's  memory  could  hardly 
be  expected,  without  the  specific  examtuatlon 
required  by  law  as  a  part  of  the  execution  of 
every  deed,  to  speak  more  definitely.  The 
deed  was  void  for  the  reason  stated,  and  the 
plaintiff,  claiming  through  it,  has  shown  no 
title  to  the  land  in  question. 

3.  We  might  well  rest  this  case  oa  the  rea- 
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Boning  of  the  preceding  paragraph,  but  the 
temptatloa  Is  always  strong  to  demonstrate 
that  the  law  and  exact  Justice  go  hand  In 
hand.  We  note  that  both  the  patent  to  Moore 
and.  the  register's  deed  to  Whltcomb  de- 
scribed the  land  simply  as  the  "northwest 
quarter  of  the  southeast  Quarter  of  section 
30."  The  patent  describes  It  as  containing 
35  acres,  more  or  less,  while  the  register's 
deed  gives  the  acreage  as  40.  The  testimony 
shows  that  all  this  40  was  under  water  ex- 
cept about  3  acres  on  the  south  side.  It  was 
all.  submerged  in  Big  lake  to  such  an  extent 
as  to  be  unavailable  as  land,  and  was  never 
occupied,  claimed,  or  used  by  any  of  the  per-, 
sons  appearing  in  plaintiff's  chain  of  title. 
The  managing  plaintiff,  who  testified,  frank- 
ly disclaimed  that  either  his  father  or  him- 
self ever  suspected  that  they  owned  the  lake 
and  its  swampy  borders  for  45  years  after 
receiving  the  deed  from  Whltcomb.  All  the 
Improvements,  Including  a  distillery  owned 
by  plaintiffs'  ancestor,  were  on  the  3  acres. 
Defendant's  attempt  to  drain  and  park  it, In 
connection  with  the  S  acres  south  of  the  lake, 
on  whid)  he  lived,  finally  attracted  their  at- 
tention, and  thus  culminated  in  this  lawsuit 

Whitcomb  conveyed  It  to  Deal  and  Shelby 
as  "all  my  right,  title,  and  Interest  of,  in  and 
to  the  northwest  fractional  quarter  of  the 
fractional  southeast  quarter"  of  the  section. 
On  March  2,  ISdl,  Deal  conveyed  to  Jones 
"the  fractional  northwest  quarter  of  the 
southeast  quarter  south  of  Big  lake,"  of  the 
same  section,  "containing  three  acres  more 
or  less,  and  being  the  same  land  conveyed  to 
me  by  George  Whitcomb  and  3.  L.  Shelby." 

The  taxing  authorities  ignored  the  lake  or 
svwamp  until  1917,  when  it  was  assessed  for 
the  first  time,  giving  plaintiff  an  opportunity 
to  pay  the  taxes,  and  plaintiff  paid  taxes  on 
It  How  this  happened  does  not  appear  In 
the  record.  As  we  have  already  said,  no  one 
has  a  paper  title,  so  far  as  disclosed  in  this 
case,  except  Moore,  and  he  is  not  here  con- 
tending for  it 

Our  conclusion  Is  that  these  submerged 
lands,  although  not  meandered  In  the  govern- 
ment survey,  were  always  treated  by  the  par- 
ties to  this  suit  and  those  under  whom  they 
claim,  as  well  as  by  the  taxing  authority  of 
the  state,  as  being  a  part  of  Big  lake,  fund 
that  with  respect  to  their  title,  possession, 
and  use,  they  acted  upon  the  theory  that  the 
abutting  proprietor  was  seized  of  such  right 
with  respect  to  accretion,  rescission,  and  use 
as  ordinarily  pertains  to  such  lands.  We 
have  no  doubt  that  the  deed  from  plaintiffs' 
ancestor  to  Jones,  bonndlng  the  land  upon 
Big  lake,  was  written  with  that  idea  in  mind, 
and  had  the  effect  to  convey  such  riparian 
rights  in  the  lake  as  were  owned  by  the  gran- 
tor. 

The  record  is  too  indefinite  to  call  for  far- 
ther development  of  this  theory,  and  it  is 


rendered  unnecessary  by  our  holding  in  the 
first  paragraph  of  this  opinion. 

The  Judgment  of  the  Mississippi  circuit 
court  is  reversed,  and  the  cause  remanded  to 
that  court  for  such  further  proceedings  as 
may  be  necessary  In  accordance  with  the 
views  herein  expressed. 

SMALIi  and  RAUIiAMD,  CO.,  concur. 

PER  OURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court. 

All  the  Judges  concur. 


STATE  V.  MOORE.     (Ns.  22989.) 

(Supreme  Court  of  Miasonri,  Division  No.  2. 

Nor.  1»,  1921.    Rehearing  Denied 

Dec.  21,  1921.) 

1.  Homldiie  «s» 1 27— Indictment  for  mnrdar 
held  sufflolent. 

Indictment  for  first  degree  murder  Aeld  snf- 
ficient 

2.  Homicide  «s>268  —  Evidence  suffldant  for 
Jury. 

In  prosecution  for  homicide,  nndispnted  evi- 
dence  that  accused  shot  deceased  at  the  time 
and  place  mentioned  in  the  indictment  warrant- 
ed  submission  to  the  jary. 

3.  Homicide  «=»308 (2)— Instruction  on  Krst  do- 
gree  murder  proper. 

In  a  prosecntion  for  homidde,  instruction 
on  first  degree  murder  held  proper. 

4.  Homicide  (3=>30B(3)— No  basis  for  Instnio- 
tlon  for  second  degree  murder. 

In  a  prosecntion  for  homicide,  evidence  held 
sufficient  for  instruction  for  first  degree  murder 
and  no  basis  for  instruction  for  second  degree. 

5.  Arrest  «=»e3(4)— If  officer  has  reasonable 
cause  to  suspeet  felony  oommlttsd,  no  war- 
rant needed  for  arrest. 

An  officer  needs  no  warrant  to  make  an  ar- 
rest, if  he  has  reasonable  cause  to  suspect  a 
felony  has  been  conmiitted. 

6.  Homicide  <9=>232— Evidence  of  killing  officer 
established  deliberate  murder. 

In  a  prosecution  for  homicide,  that  a  police- 
man heard  shots  as  he  was  only  a  few  feet  away 
and  hurrying  to  the  scene  of  the  shooting,  wliile 
performing  his  duty,  was  shot  to  death  by  ac- 
cused, established  a  deliberate  and  premeditat- 
ed murder. 

7.  Criminal  law  <S=>  1 169(1)— Hearsay  evidenos 
on  fact  undisputed  held  harmless. 

In  a  prosecution  for  homicide,  hearsay  evi- 
dence by  a  policeman  that  he  had  heard  that  his 
brother  officer,  M.,  was  shot  that  night,  was 
harmless;  there  being  no  dispute  that  M.  was 
shot  by  accused. 


^s»For  otber  casw  •••  same  topic  and  KBY-MUMBBR  In  all  Key-Numbered  Dlgesti  and  Indexes 
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8.  Honldtfft  «=s234(l)— Tbetry  that  another 
killed  accused  unteaable. 

In  a  prosecution  for  homicide,  theory  that 
deceased  was  killed  by  a  brother  officer  and  not 
by  accused  held  untenable. 

9.  Homlddo  4!=3l52  — Whea  homicide  occurs, 
nothing  more  appearing,  presumed  aeoond  de« 
gree  murder. 

Presumptively,  when  a  homicide  occurs, 
nothing  more  appearing,  the  crime  is  murder  in 
the  second  degree. 

Appeal  from  Criminal  Court,  Jackson 
County;   E.  E.  Porterfleld,  Judge. 

Jolin  Moore  was  convicted  of  first  degree 
murder,  and  he  appeals.    Affirmed. 

Appelant,  convicted  of  murder  In  tbe  first 
degree,  prosecutes  his  appeal  to  this  court 
On  April  23,  1920,  the  grand  jury  of  Jackson 
county  returned  the  following  indictment 
against  appellant: 

"The  grand  jurors  for  the  state  of  Missouri, 
duly  impaneled,  sworn  and  charged  to  inquire, 
within  and  for  the  body  of  the  county  of  Jack- 
son, upon  their  oaths  present  and  charge  that 
one  John  Moore,  whose  Christian  name  in  full 
is  unlcnown  to  said  grand  jurors,  late  of  the 
county  aforesaid,  on  the  20th  day  of  April, 
1920,  at  the  county  of  Jackson,  state  of  Mis- 
souri, in  and  upon  Ula  McMahan,  then  and' there 
being,  feloniously,  willfully,  deliberately,  pre- 
meditatedly,  on  purpose  and  of  his  malice  afore- 
thought, did  make  an  assault,  with  a  certain  re- 
volving pistol,  which  was  then  and  there  loaded 
with  gunpowder  and  leaden  bullets,  and  by  him, 
the  said  John  Moore,  in  tiis  hands  then  and 
there  had  and  held,  he,  the  said  John  Moore, 
did  then  and  there  feloniously,  willfully,  delib- 
erately, premeditatedly,,on  purpose  and  of  his 
malice  aforethought,  discharge  and  shoot  off,  at, 
upon  and  against  him,  the  said  Ula  McMahan, 
and  him,  the  said  TJla  McMahan,  with  the  lead- 
en bullets  aforesaid  oat  of  the  pistol  afore- 
said, then  and  there,  by  force  of  the  gunpowder 
aforesaid,  by  the  said  John  Moore  shot  off  and 
discharged  as  aforesaid,  then  and  there,  felo- 
niously, willfully,  deliberately,  premeditatedly, 
on  purpose  and  of  his  malice  aforethought,  did 
strike,  penetrate  and  wound  the  said  Ula  Mc- 
Mahan in  and  upon  the  body  of  him,  the  said 
Ula  McMahan,  thus  and  thereby,  then  and  there 
feloniously,  willfully,  deliberately,  premeditated- 
ly, on  purpose  and  of  his  malice  aforethought, 
giving  to  him,  the  said  Ula  McMahan,  with  the 
leaden  bullets  aforesaid,  so,  as  aforesaid,  dis- 
charged and  shot  off  out  of  the  pistol  aforesaid, 
by  the  said  John  Moore,  one  mortal  wound,  of 
which  mortal  wound  the  said  Ula  McMahan  on 
said  20th  day  of  April,  in  the  year  aforesaid,  at 
the  county  of  Jackson  and  state  of  Missouri, 
died;  and  so  the  grand  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say,  that  tbe  said  John 
Moore  him,  the  said  Ula  McMahan,  at  the  coun- 
ty aforesaid,  in  the  manner  and  by  the  means 
aforesaid,  feloniously,  willfully,  deliberately, 
premeditatedly,  on  purpose  and  of  his  malice 
aforethought,  did  kill  and  murder  against  the 
peace  and  dignity  of  the  State. 

"Hunt  C.  Moore,  Prosecuting  Attorney." 


Thereafter  on  the  7tb  day  of  May,  1920, 
upon  bis  application,  api)ellant  was  granted 
a  change  of  venue  to  division  No.  2  of  the 
criminal  court  of  Jackson  county,  and  on 
the  17tb  day  of  June  went  to  trial;  the  jury 
returning  the  following  verdict: 

"We,  the  jury,  find  the  defendant  guilty  of 
murder  in  the  first  degree  as  charged  in  the  in- 
dictment and  assess  his  piuishment  at  death. 
"Chan.  A.  Harleman,  Foreman." 

Appellant  shot  and  killed  Police  Officer 
Ula  McMahan  of  the  Kansas  City  police 
force  In  front  of  No.  6  West  Missouri  avenue, 
Kansas  City,  Mo.,  on  the  early  morning  of 
April  20, 1920.  Kirk  Tate  owned  a  saloon  at 
that  address,  and  appellant,  one  McCarty,  and 
J.  H.  McMahan  were  standing  in  front  of  the 
saloon  a  little  after  midnight  of  tbe  date  of 
the  tragedy.  It  was  closing  time;  Tate,  the 
owner,  came  out  of  the  saloon,  spoke  to  tbe 
said  McCarty,  telling  him  that  he  ought  to 
go  home  and  go  to  bed,  and  tl)en  admonished 
both  McCarty  and  appellant  to  the  same 
effect.  Thereupon  appellant,  who  had  been 
in  conversation  with  McCarty,  raised  his 
head  and  addressing  Tate  said,  "You  son  of 
a  bltcb,  I  win  kill  you,"  and  with  the  words 
he  pulled  a  pistol  and  shot  Tate  twice.  Tate 
reeled  and  fell  to  the  sidewalk.  Officers  Ula 
McMahan,  the  deceased,  and  Henry  Harris, 
both  in  imiform,  were  patrolmen  on  duty  at 
the  time  and  had  but  a  few  moments  before 
passed  southwardly  over  Main  street,  on  the 
east  side  thereof,  and  had  not  yet  reached 
Sixth  street.  On  hearing  the  revolver  shots 
in  front  of  the  saloon  at  6  West  Missouri  ave- 
nue, both  hurried  back,  crossing  to  the  west 
side  of  Main  street,  and  approached  the  sa- 
loon across  the  southwest  comer  of  Main 
street  and  Missouri  avenue.  Officer  Mc- 
Mahan, the  deceased,  ran  ahead  of  Officer 
Harris  and  crossed  in  a  northwesterly  direc- 
tion toward  the  saloon. 

It  should  be  said  here  that  Missouri  avenue 
runs  east  and  west  qnd  Main  street  north 
and  south,  and  that  No.  6  West  Missouri 
avenue  is  about  four  doors  west  of  Main 
street.  As  the  deceased  approached  the 
place  where  Tate  had  been  shot,  the  appel- 
lant and  McMahan  were  both  there.  As  the 
deceased  ran  toward  appellant,  he  called  to 
him  to  halt,  whereupon  appellant  fatally  shot 
the  deceased;  the  bullet  striking  him  In  the 
left  hip,  passing  inward  through  the  ab'dom- 
inal  cavity,  cutting  the  lilac  artery,  produc- 
ing Internal  hemorrhage  from  which  de- 
ceased soon  died.  Immediately  after  firing 
the  fatal  shot,  appellant  ran  southeast  toward 
the  southwest  corner  of  Missouri  avenue  and 
.Main  street,  and  at  the  corner  encountered 
Officer  Henry  Harris,  who  had  accompanied 
deceased  to  that  point  Officer  Harris  had 
stopped  on  the  corner,  and  when  appellant 
passed,    shots    were    exchanged.      Appellant 
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then  ran  south  on  MaU>  street  to  Sixth  street, 
turning  west,  and  In  a  little  while  was  caii- 
tured  In  an  alley  at  Seventh  street  and  Bal- 
timore avenue.  On  his  person  was  found  a 
38-callber  revolver,  with  six  chambers,  five 
of  which  were  empty.  Upon  being  arrested 
by  an  officer,  he  sought  to  draw  bis  revolver 
and  was  hit  by  the  officer  and  rendered  un- 
conscious. Defendant  offered  no  testimony 
at  the  trial,  bat  stood  on  his  demurrer  to  the 
state's  evidence. 

Walter  W.  Calvin,  of  Kansas  City,  for  ap- 
pellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Albert 
Miller,  Aast.  Atty.  Gen.,  for  the  State. 

REBVBS,  C.  (after  stating  the  facts  as 
above).  [1]  First.  Appellant  by  his  motion  in 
arrest  of  judgment  has  challenged  the  suffi- 
ciency of  the  indictment  and  the  verdict. 
The  indictment  was  sufficient,  and  the  same 
form  has  been  many  times  approved  by  this 
court  State  v.  Long,  201  Mo.  064,  100  S.  W. 
587;  State  v.  Barrington,  198  Mo.  23,  95  S. 
W.  235.  The  verdict  of  the  Jury  was  in  reg- 
ular form. 

[2]  Second.  Appellant,  by  his  motion  for  a 
new  trial  and  In  his  brief,  challenges  the  suf- 
ficiency of  the  testimony  to  warrant  the  sub- 
mission of  the  case  to  the  Jury.  This  conten- 
tion must  be  ruled  adversely  to  him.  It  is 
undisputed  that  the  appellant  shot  the  de- 
ceased at  the  time  and  place  mentioned  in 
the  indictment,  and  therefore  the  case  was 
properly  submitted  to  the  Jury.  State  v.  Bay, 
225  S.  W.  969;  State  v.  Lewis,  273  Mo.  618, 
201  S.  W.  80. 

[3]  Third.  Complaint  is  next  made  by  ap- 
])ellant,  both  in  his  motion  for  a  new  trial 
and  in  his  brief,  that  the  court  erred  in  giv- 
ing instruction  No.  3  on  behalf  of  the  state. 
That  instruction  is  as  follows: 

"The  court  ioBtructs  the  jury  that  if  you  find 
and  believe  from  the  evidence  in  this  case  that 
at  the  county  of  Jackson  and  state  of  Missouri 
on  the  20th  day  of  April,  1920,  the  defendant, 
John  Moore,  feloniously,  willfully,  deliberately, 
premeditatedly  and  of  his  malice  aforethought, 
did,  with  a  certain  revolving  pistol  and  that  the 
same  was  a  dangerous  and  deadly  weapon,  shoot 
one  Ula  McSIaban,  inflicting  upon  him  a  mortal 
wound,  from  which  said  mortal  wound  the  said 
Ula  McMahan  within  one  year  thereafter,  at 
the  county  oi  Jackson  and  state  of  Missouri, 
died,  then  you  will  find  the  defendant  guilty  of 
murder  in  the  first  degree  and  assess  faia  pun- 
ishment at  death  or  by  imprisonment  in  the 
state  penitentiary  for  and  during  his  natural 
life." 

The  above  instruction  was  proper,  under 
the  circumstances  of  this  case,  and  is  of  an 
approved  form.  State  v.  McKenzie,  144  Mo. 
40,  45  S.  W.  1117.  Appellant  complains  also 
in  his  motion  for  a  new  trial,  but  not  in  his 
brief,  against  the  giving  of  instructions  num- 
bered 1,  2,  4,  and  5.    It  is  sufficient  to  say 


that  these  were  stock  Instrcictlons,  were  aU 
in  proper  form,  and  were  properly  given. 

[4]  Fourth.  Appellant  1b  his  brief  repeat- 
edly attacks  instruction  No.  S.  His  chief 
complaint  is  based  upon  the  theory  that 
there  was  no  deUberatlon  on  the  part  of  the 
appellant  at  the  time  of  the  killing,  and 
therefore  hie  could  not  be  guilty  of  murder  in 
the  first  degree.  Tliis  same  question  Is 
raised  by  appellant  in  his  complaint  at  the 
nondirection  of  the  court  in  his  motion  for  a 
new  trial.  At  the  close  of  the  case,  appel- 
lant's counsri  requested  the  court  to  instmct 
the  Jury  on  all  the  law  o;  the  case  and  com- 
plains, in  his  motion  for  a  new  trial  and  in 
his  brief,  that  the  court  should  have  instruct- 
ed on  murder  in  the  second  degree  for  the 
reason  that,  as  he  says,  there  was  no  de- 
liberation on  the  part  of  the  anicllant. 
This  contentioa  of  the  appellant  cannot 
stand,  as  the  testimony  was  abundant  to 
show  the  intent  with  which  this  homicide 
was  committed.  An  officer  in  uniform  ap- 
proached appellant  for  the  purpose  of  detain- 
ing him  upon  suspicion  of  having  committed 
a  felony.  The  testimony  in  this  case  shows 
the  officer's  suspicion  was  wdl  founded,  as 
appellant  had  but  recently  committed  a  most 
unprovoked  and  foul  assault.  As  deceased 
approached  him,  under  circumstances  which 
do  not  require  repetition,  appellant  turned 
and  deliberately  shot  him  to  death.  The 
street  was  well  lighted,  and  appellant  could 
easily  recognize  the  uniform  of  an  officer. 
This  was  sufficient  to  Justify  an  instruction 
for  murder  in  the  first  degree,  and  there  wa<i 
no  basis  for  an  instructiw  on  murder  in  the 
second  degree.  State  v.  Underwood,  75  Mo. 
230;  State  v.  Cushenberry,  157  Mo.  168.  56 
S.  W.  737 ;  State  v.  Lewis.  273  Mo.  618,  loc. 
cit.  625,  532,  201  S.  W.  80;  State  v.  Basco, 
239  Mo.  535,  loc.  cit  582,  144  S.  W.  449: 
State  v.  Rumfelt  228  Mo.  443,  loa  cit.  454. 
128  S.  W.  737;  State  v.  Sartino,  216  Mo.  406. 
loc.  cit.  417,  115  S.  W.  1015;  State  v.  Sassa- 
man,  214  Mo.  695,  loc.  dt  727,  114  S.  W.  590; 
State  V.  Barrington,  198  Mo.  23,  loc.  cit  103, 
95  S.  W.  235;  State  v.  Craft,  164  Mo.  631, 
loc.  cit  651,  65  S.  W.  280;  State  v.  Evans, 
161  Mo.  95,  loc.  cit  112,  61  S.  W.  590,  84  Am. 
St  Rep.  669;  State  v.  Tettaton,  159  Mo.  364. 
loc.  dt  379,  60  S.  W.  748 ;  State  v.  Hopper, 
71  Mo.  425,  loc.  dt  430. 

[S]  The  rule  is  that  an  officer  needs  no 
warrant,  if  he  has  reasonable  cause  to  sus- 
pect a  felony  bus  been  committed  by  defend- 
ant, and  it  has  been  well  said  that — 

"If  a  person  ia  walking  the  streets  at  night, 
and  the  indications  are  that  he  has  committed 
a  felony,  watchman  and  beadles  have  authority 
at  the  common  law  to  arrest  and  detain  turn  in 
person  for  examination,  though  the  proof  of 
an  actual  felony  committed  may  be  wanting." 
State  V.  Cushenberry,  supra. 

[(]  Here  deceased  heard  the  shots  as  he 
was  only  a  few  feet  away,  and  hurrying  to 
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tbe  scene  of  fbe  sbootlns  lie  himself,  while 
In  the  performance  of  his  duty,  was  shot  to 
death  by  appellant.  The  testimony,  there- 
fore, in  this  case,  established  a  deliberate 
and  premeditated  murder.  .  It  shows  that  ap- 
pellant had  murder  in  his  heart,  and,  not 
satisfied  with  the  unprovoked  and  inexcus- 
able shooting  of  the  man  Tate,  he  thai  turned 
and  slew  the  deceased,  as  a  police  officer 
about  to  arrest  him.  Subsequently,  he  prob- 
ably would  have  slain  the  officer  who  did  ar- 
rest him,  but  for  the  fact  that  he  was  seized 
and  knocked  unconscious  before  he  could 
draw  his  weapon.  The  case  was  properly 
submitted  to  the  ]ury  upon  the  one  issue  In 
the  case,  and  that  was  murder  in  the  first 
degree  or  acquittal. 

[7]  FUtb.  Appellant,  in  his  brief,  as  well 
as  in  his  motion  for  a  new  trial,  complains 
about  the  admission  of  heai%y  testimony. 
Officer  V.  S.  Warwick,  in  giving  his  testi- 
mony, was  a.sked  the  following  question:  "Q. 
You  had  heard  that  your  brother  officer,  Mc- 
Mahan,  had  been  shot  that  night,  hadn't 
you?"  Appellant's  counsel  objected  to  the 
question  on  the  grounds  that  it  was  hearsay, 
and  being  overruled,  to  which  he  excepted, 
the  witness  replied  in  the  affirmative.  It 
was  not  disputed  anywhere  in  the  record 
that  Officer  McMahan  was  shot  to  death  by 
appellant,  and  this  question  and  answer 
could  not  pos^bly  have  harmed  appellant. 
We  regard  it  as  Irrelevant  and  Immaterial, 
and  therefore  will  not  Justify  a  reversal  of 
the  case.  State  v.  Howard,  102  Mo.  142,  14 
8.  W.  937;  State  v.  Franke,  159  Mo.  535,  60 
S.   W.   1053. 

[8]  Sixth.  Appellant's  counsel,  though  not 
urging  the  same  matter  in  his  brief,  argued 
earnestly  to  this  court  in  his  oral  argument 
that  the  deceased  could  not  have  been  hit,  be- 
cause of  his  position  in  the  street,  by  the  bul- 
let from  appellant's  revolver,  and  intimated 
that  he  might  have  been  killed  by  one  of  the 
shots  fired  by  Harris.  We  have  carefully 
examined  the  record  to  ascertain  whether  or 
not  this  theory  of  the  case  is  tenable,  and 
find  that  it  is  not.  The  deceased,  according 
to  the  testimony,  hurried  across  to  the  north 
side  of  Missouri  avenue.  That  placed  him 
east  of  the  appellant,  so,  when  the  appellant 
shot,  he  fired  at  the  officer  so  as  to  strike  him 
in  the  left  hip,  as  that  side  was  toward  him. 
Again,  it  was  the  testimony  of  Officer  Har- 
ris that  he  did  not  shoot  at  appellant  until 
after  deceased  was  down  and  appellant  had 
left  the  scene  of  the  murder  and  had  crossed 
Missouri  avenue,  running  In  a  southeasterly 
direction,  and  had -reached  the  sidewalk  at 
the  comer  of  Missouri  avenue  and  Main 
street,  where  he  exchanged  shots  with  Officer 
Harris,  and  Officer  Harris  particularly  said 
that  the  shots  fired  by  him  went  toward  the 
north,  and  not  toward  the  northwest,  where 
deceased  was  killed. 

[I]  Appellant's  learned  counsel  cites  us  to 
the  cases  of  State  v.  Frazler,  137  Mo.  317,  88 


S.  W.  913,  State  ▼.  McMullin,  170  Mo.  608,  71 
S.  W.  221,  and  State  v.  Kyles,  247  Mo.  640, 
153  S.  W.  1047,  as  supporting  his  theory  of 
no  deliberation  on  the  part  of  appellant.  All 
of  these  cases  were  far  different  from  the 
case  here,  and  the  testimony  as  to  the  tacts 
leading  up  to  the  homldde  in  those  cases  in- 
dicate no  deliberation  rather  than  delibera- 
tion. Hence  the  court  properly  ruled  that  it 
was  a  question  as  to  whether  there  was  delib- 
eration, and  we  accede  to  the  proposition 
that  "presumptively,  when  a  homicide  occurs, 
nothing  more  appearing,  the  crime  is  murder 
in  the  second  degree."  All  of  the  cases  dted 
by  appellant,  however,  acknowledge  the  rule 
that  direct  evidence  is  not  essential  to  show 
deliberation,  and  that  the  Jury  may  deduce 
a  finding  of  deliberation  from  facts  and  cir- 
cumstances in  evidence.  In  this  case  aU  the 
facts  and  circumstances  pointed  one  way,  and 
that  was  toward  a  most  deliberate  act  of 
cold-blooded  murder.  In  the  case  of  State  v. 
Kyles,  247  Mo.  640,  153  S.  W.  1047,  reUed  on 
by  appellant,  it  should  be' noted  that  the  de- 
fendant in  that  case  had  gone  away  from  the 
place  of  the  tragedy  and  had  left  deceased, 
both  of  them  being  friendly  toward  each 
other;  that  the  defendant  was  intoxicated 
and,  after  he  had  gone,  the  deceased  called 
him  back  and  not  one  word  of  controversy 
occurred  between  tliem,  but  on  the  contrary 
the  conversation  Vas  friendly.  It  appeared 
that  defendant  cut  the  deceased  with  a  knife 
in  one  of  his  legs,  severing  an  artery  and 
causing  hint  to  bleed  to  death.  The  Kyles 
Case  is  far  difFerent  from  the  case  at  bar. 
The  same  was  true  of  the  other  cases  cited 
and  needs  no  discussion  here. 

In  this  case  appellant  was  fairly  tried  up- 
on an  indictment  correct  In  form.  The  In- 
structions of  the  court  were  correct  In  form 
and  applicable  to  the  facts.  The  testimony 
adduced  showed  beyond  doubt  that  apiieUant 
was  guilty  of  an  unprovoked,  foul,  and  de- 
liberate murder.  There  was  no  prejudicial 
testimony  admitted  over  the  objections  of 
appellant,  and  the  jury,  upon  correct  Instruc- 
tions, returned  a  verdict  of  murder  in  the 
first  degree  and  assessed  his  punishment  at 
death. 

Finding  no  errors  in  the  record,  we  affirm 
the  judgment  and  direct  that  the  sentence  of 
the  law  be  executed. 

RAILEY    and  WHITE,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
REEVES,  C,  la  adopted  as  the  opinion  of 
the  court. 

All  concur. 

On  Motion  for  Rehearing. 

REEVES,  C.  In  paragraph  6  of  the  opinion 
we  considered  the  subject-matter  of  that  par- 
agraph as  if  presented  by  appellant's  coun- 
sel only  in  the  oral  argument  and  not  in  his 
brief.    We  should  have  given  him  credit  for 
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urging  tbe  same  matter  both  in  his  brief  and 
oral  argument 

The  contention  was  duly  considered,  how- 
ever, and  the  question  raised  carefully*  in- 
vestigated and  found  to  be  wholly  devoid  of 
merit.  Two  eyewitnesses  testified  positively 
and  without  equivocation  that  appellant  shot 
the  deceased  and  that  thereafter  he  ex- 
changed shots  with  Officer  Harris  on  the  south 
side  of  the  street,  at  the  comer  100  to  150 
feet  east.  Moreover,  Police  Officer  Harris 
said  that  appellant  was  standing  near  the 
front  of  the  saloon  where  he  had  but  recent- 
ly shot  the  man  Tate,  100  to  160  feet  west  of 
Main  street,  and  that  the  deceased  started 
across  Missoui*!  avenue  from  the  southwest 
comer  of  Missouri  avenue  and  Main  street 
"kind  of  northwest,"  and  had  nearly  reached 
tbe  north  curb  when  he  was  shot  by  appel- 
lant, who  then  ran  southeast  to  where  wit- 
ness stood,  shooting  at  witness,  who  re- 
turned the  flre  "shooting  about  nearly  north." 

The  motion  for  a  r^earing  is  overruled. 

RAILET  and  WHITE,  CC.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
REEVES,  0.,  is  adopted  as  the  (q;)inion  of 
the  court. 

All  concur. 


STAEHLIN    V.    HOCHDOERFER. 

(No.  22070.)         y 

(Supreme  Court  of  Missouri,  Division  No.  1, 

July  11,  1921.    Rehearing  Denied 

Dec.  19,  1921.) 

1.  Damages  1^:334 — Recoverable  for  loss  fiow- 
Ino  from  negligent  treatment. 

In  action  for  negligence  resulting  in  break- 
ing of  plaintiff's  leg,  he  was  entitled  to  re- 
cover damages,  not  only  for  the  original  in- 
jury, but  also  for  loss  of  the  leg  itself  by  am- 
putation necessitated  by  physician's  treatment; 
this  being  part  of  tbe  immediate  and  direct 
damages  naturally  flowing  from  the  original  in- 
jury, although  resulting  from  the  mistakes  or 
want  of  skill  of  the  attending  physician. 

2.  Master  and  servant  ie=>99— Physlolans  and 
surgeons  4=»I6— Release  i8=p29(3)— Employ- 
er and  physician  several,  not  Joint,  tort-feas- 
ors; receipt  of  satlsfaetlon  from  several 
tort-feasor  for  Injury  release*  other  several 
tort-feasor. 

Where  Servant's  leg  was  broken  through 
negligence  of  his  employer,  and  thereafter 
through  negligent  treatment  by  the  physician 
of  the  injury  it  became  necessary  to  amputate 
the  leg,  tbe  employer  and  the  physician  were 
each  liable  to  the  servant  for  tiie  loss  of  his 
leg,  but  they  were  not  joint  tort-feasors,  for 
the  tort  of  each,  being  several  when  committed, 
did  not  become  joint  because  its  consequences 
united  with  the  consequences  of  the  other;  but 
the  receipt  of  full  satisfaction  from  either  for 
the  injury  for  which  both  were  liable  would 


bar  the  servant  from  recovering  from  the  oth- 
er for  the  same  injury. 

3.  Releaso  «=929 (4)— Release  of  employer  for 
negligent  Injury  held  not  to  release  physloiai 
for  negligence  InoreasIng  loss. 

Where  servant  sued  employer  for  negli- 
gent injury  to  bis  leg  resulting  In  its  loss  by 
necessary  ampntation,  and  later  sued  the  em- 
ployer for  the  loss  of  the  leg  on  the  ground  that 
the  employer  negligently  furnished  an  unskilled 
physidan,  thereby  in  effect  abandoning  the 
first  suit  so  far  as  it  was  for  loss  of  the  leg, 
releases  by  the  servant  executed  on  dismissal 
of  both  suits  against  tbe  employer,  reserving 
the  right  to  proceed  against  the  physician  for 
hia  negligence,  held  to  operate  as  an  acknowl- 
edgment of  satisfaction  for  the  original  injury 
and  a  covenant  not  to  sue  the  employer  for 
the  loss  of  the  leg,  and  therefore  not  to  re- 
lease the  physician,  although  the  second  suit 
was  based  on  die  theory  that  the  physician  was 
the  employer's  agent  or  employ^  for  whose  acta 
it  was  liable,  and  that  therefore  they  were  joint 
tort-feasors. 

Appeal  from  St  Lovds  Circuit  Court; 
Franklin  Terrlss,  Judge. 

Action  by  Henry  Staehlin  against  D.  F. 
Hochdoerfer.  From  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

John  Cashman,  of  St  Louis,  for  appel- 
lant 

Edward  W.  Forlstel,  of  St  Louis  (James  T. 
Roberts,  of  St  Louis,  of  counsel),  for  re- 
spondent « 

RAOLAND,  G.  Defendant  Is  a  physician 
and  surgeon,  and  this  action  was  commenced 
against  him  In  the  drcirit  court  of  the  city 
of  St.  Louis  September  1»,  1812,  to  recover 
damages  for  alleged  malpractice  In  treating 
a  broken  leg.  On  the  same  day  that  it  was 
instituted  a  suit  was  also  filed  by  plaintift 
against  Fox  Bros.  Manufacturing  Company 
for  personal  injuries  claimed  to  Iiave  been 
negligently  inflicted  by*  it  on  plaintiff  while 
in  its  employ  on  February  10,  1912.  The  ipe- 
tition  in  the  latter  case  alleged  that  by  rea- 
son of  certain  negligent  acts  therein  set 
forth  plaintiff's  right  leg  was  broken  near 
the  ankle,  and  the  flesh  was  mangled  and 
crushed ;  that  while  said  Injuries  were  being 
treated  blood  poison  set  in;  that  in  order  to 
save  plaintiff's  life  it  l>ecame  necessary  to 
amputate  the  leg;  and  that  it  was  amputated 
at  the  upper  part  of  the  thigh.  A  recovery 
was  sought  for  the  injuries  received  in- 
cluding the  loss  of  tbe  limb.  Tbe  damages 
were  laid  at  $30,000,  and  as  an  dement  there- 
of it  was  alleged  that  plaintiff  would  be  re- 
quired to  expend  $800  for  an  artificial  leg. 
with  additional  sums  from  time  to  time  for 
repair  and  renewals. 

On  January  16,  1813,  plaintiff  instituted  a 
second  suit  against  Fox  Bros.  Manufacturing 
Company.  The  petition  In  this  case,  after 
setting   out    preliminarily   the  original    in- 
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}nry  to  plaintUTs  right  leg  wblle  plaintiff 
was  In  defendanf  B  employ,  on  Febroary  10, 
1912,  alleged  In  substance  that  defendant 
took  charge  and  control  of  plalntifT  and  of 
the  care  and  treatment  of  his  injni^les.  It 
then  proceeded: 

"That  because  and  on  account  of  the  nnskOl- 
fnl  and  eaPeless  acta  and  omissions  of  defend- 
ant and  the'snrgeons  selected  by  defendant  in 
and  abont  the  care  and  treatment  of  his  said 
injnred  leg,  and  because  of  the  blood  poison  and 
infection  that  were  brought  about  by  said  neg- 
ligent acts  and  omissions,  the  said  leg  became 
inflamed  and  decomposed,  because  of  all  of 
which,  and  the  amputation  of  said  leg,  the 
suffering  from  the  original  injury  was  greatly 
intensified,  augmented,  and  prolonged,  and 
plaintiff  was  thereby  caused  to  suffer  and  en- 
dure, and  did  suffer  and  endure,  and  will  while 
he  lives  continue  to  suffer  and  endure,  great 
physical  pain  and  mental  anguish,  and  has 
been  compelled  to  pay  out  and  become  liable 
for  large  sums  of  money,  to  wit,  ^1,000,  in  the 
care  and  treatment  of  his  said  leg,  and  will 
hereafter  be  compelled  to  pay  out  and  become 
liable  for  additional  large  sums  of  money  in 
the  care  and  treatment  of  Ms  said  leg,  and  in 
the  purchase  and  repair  of  an  artificial  leg  to 
take  the  place  of  the  leg  which  he  lost  through 
defendant's  said  negligence." 

A  Judgment  for  $25,000  was  asked. 

On  February  20,  1914,  plaintiff's  first  suit 
against  Fox  Bros.  Manufacturing  Company 
was  disposed  of  upon  the  execution  by  him  of 
a  paper  which  recited  that,  in  consideration 
of  $1,300,  he  thereby  released  and  discharged 
the  company  of  and  from  all  claims  of  what- 
soever kind  and  nature,  growing  out  of  or  In 
any  wise  connect  with  an  Injury  sustained 
by  him  while  in  its  employ,  more  fully  de- 
scribed In  the  petition  filed  in  the  cause. 
The  suit  was  thereupon  dismissed  upon  a 
stipulation  which  recited  that  the  dause  had 
been  fully  settled.  On  the  same  day  and 
evidently  as  a  part  of  the  same  transaction, 
(plaintiff's  second  suit  against  Fox  Bros. 
Manufacturing  Company  was  dismissed  upon 
the  execntlon  by  him  of  a  paper  of  which 
the  following  is  a  copy: 

"Whereas,  the  undersigned,  Henry  Staelilin, 
did  heretofore,  to  wit,  on  the  10th  day  of  Feb- 
ruary, 1912,  sustain  certain  personal  injuries 
while  in  the  employ  of  Fox  Bros.  Manufacturing 
Company  as  the  result  of  a  fall  from  a  wagon 
on  the  premises  of  said  company: 

"Now,  therefore,  I,  the  undersigned,  for  the 
sole  consideration  of  $50  to  me  in  hand  'paid 
by  Fox  Bros.  Manufacturing  Company,  receipt 
whereof  is  hereby  acknowledged,  do  hereby  re- 
lease and  discbarge  said  company  of  and  from 
any  and  all  daims  of  whatever  kind  or  nature 
growing  ont  of  or  in  pny  wise  connected  with 
any  act  which  the  said  company  did  to  me  or 
caused  to  be  done  to  me  after  the  occurrence 
of  said  injuries,  or  out  of  any  treatment,  if 
any,  which  the  said  company  caused  to  be 
rendered  me,  or  failed  to  cause  to  be  rendered 
me,  it  being  the  intention  of  the  undersigned  to 
fully  release  said  company  from  any  and  all 
claims  set  out  in  the  petition  filed  by  tha  an- 
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dersigned  in  the  suit  of  Henry  Staehlin  against 
Fox  Bros.  Manufacturing  Company  in  the  cir- 
cuit court  of  the  city  of  St.  Louis,  Mo.,  being 
No.  82984,  division  No.  7. 

"It  is  expressly  imderstood  and  agreed,  how- 
ever, that  said  Fox  Bros.  Manufacturing  Com- 
pany is  not  legally  liable  or  responsible  for 
any  negligent  or  careless  treatment  or  lack  of 
treatment  to  the  Injuries  of  the  undersigned 
referred  to  in  the  above-mentioned  suit  by  the 
doctors  who  attended  the  undersigned  after  he 
was  hnrt,  and  the  undersigned  hereby  disdaims 
any  right  of  recovery  of-  or  from  said  Vox 
Bros.  Manufacturing  Company  because  of  any 
lack  of  attention  or  carelessness  or  negligence 
in  the  treatment  of  the  injuries  sustained  by 
the  undersigned  as  aforesaid,  but  that  the  un- 
dersigned alone  looks  to  and  shall  make  daim 
of  Dr.  D.  F.  Hochdoerfer  and  Dr.  W.  A.  H. 
Steinman,  or  such  other  doctors  as  attended 
the  undersigned  after  he  was  hnrt,  and  this 
release  of  said  Fox  Bros.  Manufacturing  Com- 
pany shall  not  be  taken  to  be  a  release  of  said 
doctors,  or  any  doctors  or  persons  who  may 
be  shown  to  have  been  negligent  or  careless  in 
treating  said  injuries,  and  the  undersigned, 
Henry  Staelilin,  hereby  expressly  reserves 
the  right  to  proceed  against  said  doctors,  or 
any  other  doctors,  in  his  suit  now  pending 
against  said  doctors,  or  in  any  other  way 
which  shall  be  deemed  lawful  to  recover  any 
amount  which  he  may  have  suffered  because  of 
th«  negligence  or  carelessness  or  inattention 
of  said  doctors,  or  any  of  them,  in  attending 
him  after  he  was  injured  as  aforesaid." 

The  petition  in  the  Instant  case  counts  on 
the  negligent  failure  of  the  defendant  to  ex- 
ercise ordinary  care  and  skill  in  treating 
plaintiff's  right  leg,  both  bones  of  which  had 
been  broken  off  at  or  Just  above  the  ankle, 
on  February  10,  1912.  After  setting  out 
what  it  designates  as  the  negligent  and  un- 
skillful acts  of  the  defendant,  the  pleading 
proceeds  as  follows: 

"That  the  said  negligent  and  unskillful  care 
and  treatment  of  plamtiS's  said  leg  as  afore- 
said greatly  augmented,  intensified,  and  pro- 
longed the  physical  pain  and  mental  anguish 
which  plaintiff  endured  and  will  necessarily  here- 
after endure,  and  plaintif  alleges  and  charges 
that  the  said  negligent  and  unskillful  treatment 
by  defendants  of  his  said  broken  and  injured 
leg  alone  rendered  the  amputation  of  said  leg 
necessary,  and  that  by  the  loss  of  said  leg 
he  has  been  maimed  and  crippled  for  life,  and 
rendered  wholly  unable  to  work  at  any  calling 
whatever,  or  to  earn  wherewith  to  keep  and 
maintain  himself  and  family." 

The  answer,  in  addition  to  a  general, 
denial,  pleads  the  two  releases  given  Fox 
Bros.  Manufacturing  Company  in  bar  of 
plaintiff's  action,  averring  that  he  has  be^i 
fully  compensated  for  bis  injuries. 

The  reply  puts  the  affirmative  matte's  of 
the  answer  in  issue. 

At  the  beginning  of  the  trial,  and  while 
plaintiff  was  on  the  witness  stand,  he  ad- 
mitted the  execution  of  the  two  papers  upon 
which  his  two  suits  against  Fox  Bros.  Manu- 
facturing  Company   had  been  disposed  of. 
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In  cuuuection  with  that  admission  defendant 
offered  in  evidence  the  two  papers  and  tlie 
petitions  in  the  suits  to  wliich  tbey  respec- 
tively referred.  Thereupon  at  the  request  of 
defendant  the  court  directed  a  verdict  in  his 
favor.  From  the  judgment  rendered  in  ac- 
cordance therewith  plaintiff  appeals. 

In  directing  a  verdict  for  the  defendant, 
the  trial  court  announced  that  it  do  so  be- 
cause plaintiff  had  accepted  a  sum  of  money 
from  Fox  Bros.  Mannfacturing  C!ompany  in 
full  satisfaction  of  all  injuries  resulting 
from  the  accident  including  the  loss  of  his 
leg.  The  court  must  necessarily  have 
reached  that  conclusion  from  the  interpreta- 
tion it  put  on  one  or  the  other  or  both  of  the 
releases,  so  called,  given  by  plaintiff  to  the 
manufacturing  company.  If  such  construc- 
tion is  the  proper  one,  then  no  fault  can  be 
found  with  the  court's  further  conclusion  of 
law  that  plaintiff  is  not  entitled  to  again  re- 
ceive compensation  for  the  same  injury. 
Martin  v.  Cunningham,  93  Wash.  517,  161 
Pac.  355,  L.  R.  A.  1918A,  225;  Dulaney  v. 
Buffum,  173  Mo.  1,  73  S.  W.  125.  Whether 
it  was  the  intention  of  the  parties  that  the 
sums  paid  by  the  manufacturing  company 
and  received  by  plaintiff  should  be  in  satis- 
faction of  all  of  plaintiff's  injuries,  including 
those  for  which  he  now  seeks  a  recovery 
against  the  defendant,  must  be  gathered 
from  the  written  releases  themselves,  con- 
sidered in  connection  with  the  suits  they 
were  designed  to  dispose  of. 

[1,  2]  In  the  first  suit  against  Fox  Bros. 
Manufacturing  Company,  instituted  Septem- 
ber 19,  1912,  plaintiff  sought,  and  under  the 
allegations  of  his  petition  was  entitled,  to 
recover  damages  not  only  for  the  original 
injury,  which  consisted  of  a  broken  leg,  but 
of  the  loss  of  the  leg  itself,  as  a  part  of  the 
immediate  and  direct  damages  which  nat- 
urally flowed  from  the  original  injury,  not- 
withstanding such  loss  resulted  from  the  mis- 
takes or  want  of  skill  of  his  physician,  the 
defendant  in  this  case.  Elliott  v.  Kansas 
City,  174  Mo.  554,^74  S.  W.  617.  On  the 
same  day  however,  be  commenced  this  suit 
against  defendant  for  the  same  injury  in 
part,  namely,  the  loss  of  his  leg,  which  he 
alleged  had  resulted  from  negligent  and  un- 
skillful treatment  of  the  original  injury*. 
While  under  the  allegations  severally  of  the 
petitions  in  the  two  cases  Fox  Broa  Manu- 
facturing Company  and  the  defendant  were 
each  liable  to  plaintiff  for  the  loss  of  his 
leg,  they  were  not  joint  tort-feasors;  they 
were  acting  independently  of  each  other; 
their  several  wrongs  were  committed  at  dif- 
ferent times;  and  the  tort  of  each,  being 
several  when  committed  did  not  become  joint 
because  its  consequences  united  with  the  con- 
sequences of  the  other.  Each  was  liable, 
therefore,  only  to  the  extent  of  the  injury 
done  by  himself.  Benson  v.  St  Louis,  219 
8.  W.  575;  Little  Schuylkill,  etc.,  Co.  v. 
Elehards,  57  Pa.  142,  98  Am.  Dec.  209.    WhUe 


this  is  true,  the  receipt  of  full  satisfaction 
from  ^ther  for  the  injury  for  which  both 
were  liable  would  bar  plaintiff  from  recover- 
ing from  the  other  for  the  same  injary. 
Martin  T.  Cunningham,  supra.  As  hereto- 
fore pointed  out,  plaintiff  in  his  first  suit 
sought  a  recovery  from  Fox  Bros.  Manufac- 
turing Company,  not  only  for  the  original 
injury,  but  for  the  loss  of  the  leg  as  well, 
and  the  release  he  gave  in  connection  with 
that  suit,  on  its  face  and  standing  alone, 
evidences  an  acknowledgment  of  satisfaction 
for  both  the  original  and  the  c<MisequentiaI 
injury.  But  the  release  most  be  read  in  the 
light  of  all  the  circumstances  under  wMdi 
it  was  given. 

[3]  The  plaintiff  was  not  content  to  hazard 
a  recovery  for  the  loss  of  his  leg  from  Fox 
Bros.  Manufacturing  Company  on  the  first 
suit  filed  against  it,  and  on  January  16, 1913, 
he  commenced  a  second  suit  wherein  he 
sought  to  recover  for  this  latter  injury  on  a 
ground  wholly  different  from  that  on  which 
the  first  suit  was  based,  namely,  the  negligent 
furnishing  by  his  employer  of  an  unskilled 
and  incompetent  physician.  This  second  suit 
was  in  effect  an  abandonment  of  the  first  In 
so  far  as  it  was  a  suit  for  the  loss  of  the  leg. 
This  was  the  situation  when  plaintiff  and 
Fox  Bros.  Manufacturing  CompanSr  came  to- 
gether to  effect  a  settlement  of  the  two  staits 
on  February  20,  1914.  The  two  papers  exe- 
cuted by  plaintiff  at  that  time,  when  read  to- 
gether, clearly  indicate  that  both  parties  con- 
sidered and  treated  the  suit  first  filed  as  one 
for  the  original  Injury  only,  and  the  second 
one  as  for  the  loss  of  the  leg.  One  of  the 
papers  recites  that  it  wasTpjinderstood  and 
agreed  that  Fox  Bros.  Manufacturing  Com- 
pany was  not  liable  for  any  of  the  negligen  t 
acts  and.  omissions  of  the  doctors  who  treat- 
ed plaintiff's  leg,  and  that  plaintiff  dis- 
claimed any  right  of  recovery  therefor  from 
tile  company,  but  that  he  reserved  the  right 
to  proceed  against  the  doctors  to  recover  for 
the  Injuries  resulting  from  their  negligent 
treatment.  This  plainly  shows  that  the 
$1,300  paid  by  Fox  Bros.  Manufacturing 
Company  and  accepted  by  plaintiff  was  In- 
tended to  be  in  satisfaction  of  the  original 
Injury  only. 

The  second  suit  against  the  manufacturing 
company  was  based  on  the  theory  that  the 
doctors  who  treated  plaintifTs  broken  leg 
were  its  agents  or  employes  for  whose  neg- 
ligence or  unskillfulness  it  was  liable.  Un- 
der this  view  the  company  and  its  physi- 
cians, so  far  as  there  was  negligence  in  that 
respect,  were  joint  tort-feasors,  and  an  ac- 
knowledgment of  satisfaction  for  the  injury 
inflicted  by  them  from  one  would  release  the 
other.  But  a  reading  of  the  paper  dispos- 
ing of  this  suit  makes  it  manifest  that  It  Is 
a  covenant  not  to  sue,  and  nothing  more. 
McDonald  v.  Groc-ery  Co.,  184  Mo.  Anp.  432, 
171  S.  W.  650;  Arnett  v.  Railroad,  64  Mo. 
App.  368;  Carey  r.  Bilby.  129  Fedi  203,  63 
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C.  C.  A.  3«1.  We  hold,  therefore,  that  the 
papers  executed  by  plaintiff,  when  pr<^erly 
construed,  oi)erated  as  an  acknowledgment 
of  satisfaction  for  the  original  injury  and  a 
covenant  not  to  sue  Pox  Bros.  Manufactur- 
ing Company  for  the  loss  of  the  leg. 

It  follows  that  the  judgment  should  be  re- 
versed, and  the  cause  remand*^. 

It  is  so  ordered. 

BROWN  and  SMAI.1L,  (X.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
R.\GTjANI>,  C,  is  adopted  as  the  opinion  of 
the  court. 

All  the  Judges  concur. 


NORTON  V.  KOWAZEK  et  at.     (No.  216(7.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  10,  1921.) 

(.  Adverso  possession  «=>l  15(1)— Vordlot  not 
direoted  where  •vldenoe  oral  and  fact  not 


Where  the  evidence  relied  upon  by  defend- 
ants to  establish  adverse  possession  was  oral, 
and  plaintiff  neither  conceded  nor  proved  ad- 
verse possession  by  defendants  or  any  one  oth- 
er than  himself,  the  refusal  to  direct  a  verdict 
for  defendants  vras  justified,  as  the  judge  has 
no  right  to  tell  the  jury  that  it  shall  or  shall 
not  believe  the  testimony  of  witnesses. 

2..  Appeal    and    error   9=3  1002— Judgment   af- 
firmed when  evidence  conflicting. 
Where  the  evidence  of  defendant's  adverse 
possession  was  conflicting,  a  judgment  for  plain- 
tiff will  be  affirmed. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; E.  S.  Gantt,  Judge. 

Action  by  John  Norton  against  William 
Kowazek  and  another.  From  a  judgment 
for  idaintiff,  def«idants  appeaL    A£Qrmed. 

R.  D.  Rodgers,  of  Mexico,  Mo.,  and  Avery 
&  Klllam,  of  Troy,  for  appellants. 

Clarence  A.  Barnes,  of  Mexico,  Mo.,  Hos- 
tetter  &  Haley,  of  Bowling  Green,  and  Sutton 
&  Hu.ston,  of  Troy,  for  respondf^nt. 

JAMKS  T.  BLAIR,  C.  J,  This  is  8  second 
appeal  (Norton  v.  Kowazek,  193  S.  W.  656) 
in  an  action  plaintiff  brought  to  quiet  title  and 
In  ejectment.  The  land  Is  in  Lincoln  county. 
The  land  originally  involved  Is  described  in 
the  former  opinion,  to  which  a  reference  Is 
made  in  lieu  of  a  redescription.  Upon  the 
return  of  the  cause  to  the  circuit  court  plain- 
tiff abandoned  his  claim  to  the  land  In  sec- 
tion 10,  designated  in  the  former  opinion  as 
the  "north  tract,"  and  amended  his  petition 
accordingly.  The  tract  now  in  question  is 
called  the  "south  tract,"  and  is  located  in  the 


north  part  of  section  15.  It  consists  of  3.71 
acres  of  laud  and  an  acre  or  more  in  the 
bed  of  the  (Juivre  river.  Hie  case  was  tried 
to  the  court,  sitting  as  a  jury.  At  the  close 
of  the  evidence  defendants  asked  the  court 
to  direct  a  verdict  for  them.  The  request 
was  refused.  Def^idants  then  asked  decla- 
rations of  law  covering  their  theory  of  the 
case.  These  were  given.  Plaintiff  asked  no 
declarations  of  law,  and  the  court  gave  none 
on  its  own  motion.  The  court  found  for 
plaintiff  and  rendered  judgment  according- 
ly, and  defendants  appealed.  They  contend 
in  this  court  that  the  evidence  required  a 
finding  In  their  favor,  and  that,  consequent- 
ly, the  trial  court  erred  in  refusing  to  direct 
a  verdict  for  them.  Defendants  now  admit 
that  neither  they  nor  their  predecessors  in 
title  ever  had  any  record  title,  and  the  ar- 
gument advanced  concedes,  by  necessary  Im- 
plicatioD,  that  neither  they  nor  those  under 
whom  they  claim  ever  had  color  of  title.  In 
short,  they  base  their  claim  of  title  solely 
upon  actual  adverse  possession  of  thons^ves 
and  their  predecessors  In  title,  to  whose  as^ 
serted  possession  they  seek  to  tack  their 
own.  The  evidence  in  the  main  is  much  like 
that  set  out  in  the  opinion  on  the  former 
appeal. 

LI]  I.  The  evidence  relied  upon  to  establish 
adverse  possession  is  oral.  Plaintiff  neither 
conceded  nor  proved  adverse  possession  by 
defendants  or  any  other  than  himself.  This 
alone  justified  the  refusal  to  direct  a  verdict 
for  def^idants,  since  "the  judge  has  no 
right  to  tell  the  jury  that  it  shall  or  shall 
not  believe"  the  testlmooy  of  witnesses. 
State  ex  rel.  Pabst  Brewing  Oo.  v.  Blllson, 
226  8.  W.  579,  and  cases  cited;  St.  Louis 
Union  Trust  Ck).  v.  Hill,  28S  Mo.  278,  228  S. 
W.  434.  The  decision  in  Milllgan  v.  Fritts. 
226  Ma  189,  126  S.  W.  1101,  is  not  In  point. 
In  that  case  a  Judgment  for  plaintiff  was 
reversed.  There  plaintiff's  evidence  as  well 
as  defendants'  showed  the  possession  upon 
the  existence  of  which  this  court  directed  a 
Judgment  for  defendant.  Neither,  according 
to  the  opinion,  did  plaintiff  question  that 
possession  in  this  court,  lliat  was  a  bound- 
ary line  dispute,  and  the  effect  of  the  deci- 
sion was  that  open  possession,  coupled  with 
the  exercise  of  acts  of  ownership,  up  to  the 
fence,  for  more  then  10  years,  established 
title  by  adverse  i)ossession  as  a  matter  of 
law,  in  the  absence  of  a  showing  by  the  ad- 
verse party  that  the  claim  was  subject  to  a 
future  ascertainment  of  the  true  line.  What- 
ever, If  any,  effect  upon  this  decision  the 
decision  In  Davis  v.  Alexander,  183  S.  W. 
563,  may  have,  what  has  just  been  said  of  it 
^shows  it  is  not  authority  for  defendants* 
present  contention.  The  case  of  Martin  y. 
Hayes,  228  S.  W.  741,  is  also  a  boundary  line 
case  and  involves  the  law  concerning  agreed 
lines.     It   proceeds   upon   the  principle   an- 
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nouiKed  in  MllUgan  t.  Fritts  Bupra,  and 
the  opinion  Indicates  tbat  there  was  probably 
no  dispute  concerning  the  occui>ancy  and  use, 
for  the  requisite  period,  of  the  strip  in  con- 
troversy. The  general  language  quoted  from 
29  Cye.  830  (incorrectly  given  in  the  opinion 
as  380),  is  to  be  understand  In  connection 
with  the  character  of  question  Involved  and 
principle  being  applied  and  the  fact  that 
both  sides  proved  the  fact  of  possession  and 
occupancy,  and  not  in  a  sense  conflicting 
with  the  decisions  of  court  in  banc  to  which 
reference  was  made  early  in  this  paragraph. 
The  paragraph  cited  from  Cyc.  in  the  opinion 
Is  directly  followed  by  one  which  announces 
the  doctrine  that,  "when  the  correctness  of  a 
verdict  depends  upon  the  credibility  of  wit- 
nesses, it  should  seldom  be  disturbed."  29 
Oyc.  S30.  The  case  did  not  require  a  hold- 
ing that  a  trial  court  could  compel  a  Jury, 
or  that  this  court  could  compel  a  trial  court, 
to  accept  as  true  the  testlmcmy  of  witnesses. 
Such  a  holding  would  conflict  with  decisions 
by  court  in  banc  already  cited,  and  was  un- 
necessary to  a  decisl(H>  in  the  case  as  we 
understand  the  facts  stated. 

[2]  II.  Another  reason  which  requires  an 
affirmance  of  the  judgment  is  that  the  ev- 
idence on  the  issue  of  defendants'  adverse 
possession  was  conflicting.  An  examination 
of  the  record  discloses  that  the  evidence  does 
not,  in  so  far  as  the  question  of  conflict  is 
ccmcerned,  materially  diHer  from  that  upon 
the  former  trial.  In  view  of  this  it  is  un- 
necessary to  restate  the  evidence  in  this 
opinion.  What  has  been  said  disposes  of  the 
only  questions  raised  by  defendants. 

The  judgment  is  affirmed. 

All  concur. 


NATIONS  et  al.  v.  8PENCE.     (No.  21823.) 

(Supreme  CJourt  of  Missouri,  Division  No.  1. 

July  23,  1921.    Motion  for  Rehearing 

Denied  Dec.  19,  1921.) 

1.  Deeds  «=993— latent  of  grantor  to  be  as- 
certalned. 

In  construing  a  deed,  court  must  consider 
the  instrument  from  the  four  corners  thereof, 
and  ascertain  the  intent  and  purpose  of  the 
grantor. 

2.  Deeds  iS==>  109— Want  of  technical  knowledge 
presumed  as  to  grantors  signing  by  mark. 

Where  grantors  to  a  deed  signed  by  mark, 
their  want  of  technical  knowledge  of  convey- 
ances may  well  be  presumed. 

3.  Deeds  ^=>I09— Ignoranoe  of  scrivener  and 
grantors  considered  In  construing  deed. 

In  construing  a  deed,  the  fact  that  the  deed 
was  written  by  a  country  justice  of  the  peace, 
and  that  the  grantors  each  signed  by  mark, 
and  consequently  were  not  apt  to  have  techni- 
cal   knowledge   of   conveyances,   may   be    con- 


sidered in  arriving  at  the  intent  of  the  gran- 
tors. 

4.  Deeds  <^=3 129(4)— Instrument  held  to  cre- 
ate life  estates  with  remainders;    "heirs." 

Deeds  drawn  on  blank  warranty  deeds  with 
interpolations  and  erasures,  and  reciting,  "and 
at  her  death  said  land  is  to  revert  or  go  to  the 
heirs  of  J.,  her  now  lawful  husband,"  and  in 
case  she  "should  marry  after  the  death  of  J. 
said  lands  are  to  go  to  the  heirs  of  J.,"  held 
to  give  the  grantee  not  more  than  a  life  es- 
tate, with  remainder  to  the  children  of  J.,  in 
prsesenti,  which  vested  upon  the  delivery  of 
the  deeds;  the  word  "heirs"  meaning  children. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs.] 

5.  Appeal  and  error  €=> 1 078 (I)— Point*  not 
Included  In  brief,  abandoned. 

Claims  not  included  in  the  points  made  in 
the  brief  must  be  taken  as  abandoned. 

6.  Vendor  and  purchaser  9s923l(l) — Grantee 
can  only  acquire  title  of  grantor  where  re- 
corded. 

Grantee  can  acquire  by  deed  nothing  more 
than  grantor  can  convey,  where  title  of  grantor 
appears  in  deeds  of  record. 

7.  Deeds  «=3l48— Conveyanoe  held  mt  invalid 
as  being  In  restraint  of  Marriage. 

A  deed  from  husband  to  wife,  giving  her  a 
life  estate,  bnt  providing  that  her  estate  should 
terminate  upon  her  remarriage  after  hia  death, 
is  not  void  as  against  public  policy  because  of 
the  restriction  as  to  remarriage,  whether  a  gift 
or  supported  by  consideration. 

Appeal  from  Circuit  Court,  Mississippi 
C!ounty;  Frank  Kelly,  Judge. 

Action  by  James  H.  Nations  and  others 
against  K.  0.  Spenoe.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Wammack  &  Wellborn,  of  Bloomfleld,  for 
appellant. 

Henson  &  Woody,  of  Poplar  Bluff,  for  re- 
spondents. 

GRAVES,  J.  Action  to  quiet  title  to  cer- 
tain lands  In  Stoddard  county.  The  petition 
Is  in  usual  form,  save  and  except  plaintiffs 
aver  that  the  defendant  has  a  life  estate  in 
one  80  acres  of  the  land,  and  a  conditional 
life  estate  In  the  remaining  lands.  Plaintiffs 
claim  as  remaindermen  in  fee,  and  aver  that 
defendant  claims  full  title  in  fee.  The  an- 
swer in  the  several  counts  thereof  may  be 
outlined  as  follows:  (1)  Admits  and  avera 
that  defendant  claims  title  in  fee,  and  that 
as  a  fact,  he  has  such  title  lu  fee;  (2)  denies 
that  plaintiffs  have  any  title  or  Interest  In  the 
lands;  (3)  avers  that  plaintiffs  have  no  right 
to  maintain  this  suit,  and  that  they  are 
without  legal  capacity  to  maintain  It;  and 
(4)  the  10-year  statute  of  limitations.  The 
reply  placed  at  issue  all  new  matter  In  the 
answer.  Upon  a  trial  before  the  court  judg- 
ment was  entered  for  plaintiffs  and  defend- 
ant has  appealed. 


Cs»For  other  cases  >ee  same  topic  and  KBT-NUHBBR  In  all  Ker-Nombered  Digests  and  InduM 


Digitized  by  VjOOQ  IC 


Mo.)  NATIONS 

(iSE 

The  facts  are  few  and  simple.  James 
Nations  la  the  admitted  common  source  of 
title.  The  plalntlfFs  are  the  children  of 
James  Nations,  who  had  been  married  three 
times.  His  last  wife  was  Martha  J.  Nations, 
and  two  deeds  to  her  constitute  the  real  bone 
of  contention.  In  September,  1896,  James 
Nations,  joined  therein  by  his  second  wife, 
Myra  Nations,  conveyed  one  80  acres  of  the 
land  In  suit  to  James  and  Charles  Walker. 
In  November,  1887,  the  Walkers  reconveyed 
this  tract  to  Bfartha  J.  Nations,  the  then  wife 
(third  wife)  of  James  Nations.  In  the  grant- 
ing clanse  of  this  deed  it  Is  said : 

"Do  by  these  presents  grant,  bargain,  and 
sell  and  confirm  nnto  the  said  party  of  the 
second  part,  and  at  her  death  said  land  is  to  re- 
vert or  go  to  the  heirs  of  James  Nations,  her 
now  lawfnl  husband." 

This  Is  followed  by  the  description  of  the 
land.  The  babendimt  clause  Is  the  usual 
one  in  a  warranty  deed.  The  land  conveyed 
by  both  conveyances  was: 

"The  west  half  of  lot  five  (6)  of  the  north- 
east quarter  and  the  east  half  of  lot  five  (5) 
of  the  northwest  quarter  of  section  three  (3), 
township  twenty-seven  (27),  range  ten  (10), 
80  acres." 

On  December  24,  1897,  James  Nations  con- 
veyed to  Martha  Nations  the  following  lands, 
with  the  following  limitations  as  to  the  title 
conveyed : 

"All  the  west  half  of  lot  No.  six  (6)  of  the 
northrast  quarter  and  the  east  half  of  lot  No. 
Biz  of  the  northwest  quarter  of  section  No. 
three  (8),  In  township  No.  twenty-seven  (27) 
north,  of  range  ten  (10)  east,  containing 
eighty  (80)  acres  and  the  east  half  of  lot  five 
(5),. and  six  (6)  of  the  northeast  quarter  in 
section  three  (3),  township  twenty-seven  (27), 
range  ten  (10),  containing  eighty  acres  and 
at  the  death  of  Martha  Nations  said  land  is  to 
go  to  the  heirs  of  James  Nations.  Then  in 
case  of  Martha  Nations  should  marry  after  the 
death  of  James  Nations,  said  lands  is  to  go  to 
the  heirs  of  James  Nations." 

The  foregoing  is  a  part  of  the'  granting 
clanse  in  the  deed,  and  it  is  followed  by  a 
habendum  clause,  which  Is  the  usual  one  In 
deeds  of  warranty. 

On  August  27,  1902,  Martha  NatiMis  and 
James  Nations  conveyed  to  defendant  by 
general  warranty  deed  the  following  lands: 

"All  of  lot  five  (5)  and  six  (6)  of  the  north- 
east quarter  and  the  east  half  of  lot  five  (5) 
and  six  (6)  of  the  northwest  quarter  of  sec- 
tion three  (3)  township  27  north,  of  range  10 
east,  containing  in  the  aggregate  240  acresw" 

From  the  foregoing  it  will  be  seen  that 
plalntlfTs  daim  as  ranaindermen  under  the 
first  two  deeds  mentioned,  and  the  defend- 
ant claims  title  in  fee  simple  under  the  deed 
of  1902,  supra.  The  vita]  question  is  the  con- 
struction of  the  first-mentioned  deeds.  Both 
James  Nations  and  the  wife  Martha  J.  were 
alive  at  the  trial  of  this  suit,  and  James 
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testified  in  the  case.  Further  detail  of  facts 
will  be  left  to  the  oplnioa. 

[1-S]  I.  This  case  turns  very  largely  upon 
the  construction  which  Is  giv«i  to  the  two 
deeds  through  which  Martha  J.  Nations  ac- 
quired whatever  rights  she  had  to  the  lands 
involved.  To  get  this  construction  we,  under 
the  modem  and  now  firmly  fixed  rule,  must 
consider  the  instrument  from  the  four  cor- 
ners thereof,  and  from  this  consideration  get 
the  intent  and  purpose  of  the  grantor.  "The 
intention  of  the  grantor,  as  gathered  firom. 
the  four  comers  of  the  Instrament  Is  now  the 
polestar  of  construction."  Utter  v.  Sidman, 
170  Mo.  k)C.  dt  294,  70  S.  W.  702.  At  tills 
stage  of  Missouri  jurisprudence  we  are  not  so 
much  interested  In  the  order  of,  or  the  word- 
ing of  the  old  common-law  subdivisions  of  a 
deed,  as  we  are  in  intent  of  the  grantor, 
which  intent  must  be  gathered  from  the 
whole  instrument.  Each  of  these  deeds  was 
written  by  a  country  justice  of  the  peace, 
and  this  is  a  fact  whidi  may  be  considered. 
The  grantors  in  each  signed  by  mark,  and 
their  want  of  technical  knowledge  of  con- 
veyances may  well  be  presumed.  Cross  v. 
Hoch,  149  Mo.  loc  dt  338,  60  S.  W.  786. 
The  scrivener  In  each  case  evidently  used 
a  printed  form  of  warranty  deed.  The  want 
of  technical  knowledge  upon  the  part  of 
scriveners  is  a  fruitful  source  of  litigation, 
and  this  fact  is  evidenced  by  the  instant 
case.  These  matters,  however  may  be  con- 
sidered in  arriving  at  the  Intent  of  the 
grantor,  either  In  a  deed  or  will. 

[4]  We  take  the  deed  from  the  Walkers 
first,  as  It  falls  naturally  in  that  order.  The 
scrivener  had  before  him  a  blai^k  warranty 
deed.  The  Interpolations  and  erasures  clear- 
ly indicate  this  fact,  as  does  the  full  deed  as 
printed  in  the  record.  When  the  scrivener 
reached  the  granting  clause  he  used  it  as  he 
found  It  In  the  blank  form  until  he  reached 

the  words  "party  of  the  second  part,  

heirs  and  assigns."  At  this  point  he  erased 
the  words  "heirs  and  assigns,"  and  after  the 
word  "part,"  which,  as  we  all  know,  has  a 
short  blank  on  which  to  write  the  word, 
his,  her  or  their,"  as  occasion  may  require, 
and  after  such  word  "part"  he  wrote,  "and  at 
her  death  said  land  is  to  revert  or  go  to  the 
heirs  of  James  Nations,  her  now  lawful 
husband." 

When  it  is  recalled  that  the  Walkers 
signed  by  mark,  and  that  the  scrivener  was 
a  country  justice  of  the  peace,  we  have  no 
hesitancy  in  saying  that  It  was  the  purpose 
and  intent  of  these  grantors  to  give  Martha 
J.  Nations  a  life  estate  in  the  land,  and  to 
vest  the  remainder  in  fee  In  the  children  of 
James  Nations.  It  is  true  that  the  living 
have  no  heirs,  but  the  word  "heirs"  is  fre- 
quently used  by  the  unlettered  countryman 
in  the  sense  of  chQdren.  The  very  fact  that 
James  Nations  was  then  alive  and  had  chil- 
dren at  that  time  makes  It  certain  that  these 
parties  (the  grantors  and  the  scrivener)  used 
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the  word  "beirs"  in  the  sense  of  children. 
As  was  said  In  BJckle  t.  Ryland,  256  Mo. 
loc.  dt  440,  441,  165  S.  W.  1035,  1039,  In 
spealiing  of  wills  and  deeds : 

'  "The  language  used  varies  80  materially  and 
80  mucli  that  precedents  are  rarely  controlling 
in  a  concrete  case  except  as  they  may  furnish 
general  aiding  rules." 

Bat  we  are  not  without  precedent  as  to 
the  use  of  the  word  "belrs"  in  cases  like  the 
one  at  bar.  Heady  v.  Hollman,  251  Mo.  loc. 
dt  638,  168  S.  W.  19;  Jehnson  v.  Calvert, 
260  Mo.  loc.  dt  455,  169  S.  W.  78,  80.  So 
while  each  case  must  stand  largely  upon  Its 
own  peculiar  facts,  yet  the  facts  of  the  in- 
stant case  bring  It  within  that  rule  an- 
nounced in  one  of  the  above  cases,  to  the 
effect,  that: 

"In  this  country  where  neatly  every  man 
who  owns  real  estate  is  the  father  of  children, 
few  laymen  are  familiar  with  the  rules  of  law 
whereby  lands  may  pass  to  collateral  or  ances- 
tral heirs.  If  we  spealc  of  'heirs'  of  a  living 
landowner  the  mind  of  the  layman  intuitively 
turns  to  the  children  of  the  landowner." 

We  think  that  the  word  "heirs"  as  used 
in  this  deed  was  Intended  to  mean  the  chil- 
dren of  James  Nations,  and  we  so  rule. 

As  to  the  estate  Intended  to  be  conveyed 
to  Martha  J.  Nations,  the  fact  that  the  words 
"heirs  and  assigns"  were  erased  helps  the 
thought  that  a  life  estate  only  was  Intended 
for  her.  Giving  to  this  deed  from  the  Walk- 
ers the  intent  which  we  think  they  had  at 
the  time,  we  are  constrained  to  rule  that 
the  deed  conveyed  a  life  estate  to  Martha 
J.  Nations,  and  the  remainder  in  fee  to  the 
children  of  James  Nations.  Not  only  so,  but 
that  the  estates  in  remainder  were  In  pite- 
sentl,  and  vested  upon  the  delivery  of  the 
deed. 

[I]  II.  What  we  have  said  of  the  deed 
from  the  Walkers  is  applicable  in  a  large 
measure  to  the  deed  from  James  Nations  to 
his  wife,  Martha  J.  Nations.  Nations  signed 
by  his  mark,  thns  indicating  that  he  was  at 
least  unlettered.  A  warranty  deed  form  was 
used  by  the  scrivener,  who  was  a  conntry 
justice  of  the  peace.  In  this  deed,  however, 
the  words  used  to  qualify  and  limit  the 
estate  conveyed  to  Martha  J.  Nati(ms  are 
found  after  the  description  of  the  land,  but 
in  what  we  call  the  granting  clause  of  the 
deed.  These  limiting  words  are,  "and  at  the 
death  of  Martha  Nations  said  land  is  to  go 
to  the  belrs  of  James  Nations.  Tlien  in 
case  of  Martha  Nations  should  marry  after 
the  death  of  James  Nations,  said  lands  is  to 
go  to  the  heirs  of  James  Nations."  What  we 
have  said  as  to  the  use  of  the  word  "heirs" 
in  the  deed  from  the  Walkers  is  applicable 
and  controlling  as  to  its  use  in  this  deed, 
and  of  that  point  we  need  not  further  speak. 
The  language  used  in  this  deed  makes  it 
clear  that  there  was  no  intent  upon  the  part 
of  Nations  to  convey  to  bis  then  wife  an 


estate  in  fee  simple.  He,  although  awkward- 
ly expressed  in  language,  makes  It  clear  that 
he  did  not  want  her  to  baii  the  premises 
longer  than  her  lifetime.  Nor  did  he  desire 
for  her  to  bold  it  that  length  of  time.  If 
she  remarried.  The  whole  instrument  indi- 
cates that  he  desired  to  care  for  the  wife  as 
long  as  she  lived,  provided  she  did  not 
marry  another.  Ss  bounty  be  intended 
should  be  brought  to  an  end,  if  she  remar- 
ried. It  can  be  safely  said  that  tbe  intent 
to  create  an  estate  in  fee  simple  in  the 
grantee  is  absent  upon  a  fair  construction  of 
all  the  language  of  this  deed.  In  the  wife. 
Martha  J.,  it  vested  a  life  estate,  whldi  life 
estate  would  be  defeated  by  the  marriage  of 
the  wife  to  another,  after  the  death  of  the 
grantor.  Her  estate  was  not  greater  than  a 
life  estate,  and  this  might  be  wholly  de- 
feated upon  the  happening  of  a  condition 
subsequent,  1.  e.,  remarriage.  So,  too,  while 
the  language  Is  not  that  of  an  expert  con- 
veyancer, it  Is  clear  that  the  Intent  of  the 
grantor  was  to  create  a  remainder  In  his 
children.  It  should  be  noted  that  he  makes 
no  reservation  for  himself.  This  makes  it 
apparent  that  It  was  his  purpose  and  Intent 
to  part  with  the  whole  title  by  the  making  of 
the  deed.  In  sudi  disposition  he  only  uses 
the  name  of  the  wife,  and  his  "heirs"  (mean- 
ing children)  as  grantees.  Absent  other 
reservatlcms,  we  hold  that  his  childroi  took 
all  the  title,  except  the  limited  estate  granted 
to  the  wife.  The  trial  court  was  right  in 
ruling  that  Martha  J.  Nations  received  but 
a  conditional  life  estate  through  tbls  deed, 
and  that  the  remainder  in  fee  passed  to 
the  children.  The  alleged  testamoitary 
character  of  the  deeds  and  the  statute  of 
limitations  are  not  included  in  tbe  points 
made  lii  the  brief,  and  must  therefore  be 
taken  as  abandoned.  It  is  urged,  however, 
that  the  deed  is  void  as  against  public  policy, 
because  it  attempts  to  restrict  marriage. 
This  we  discuss  next  Bxdnding  this  point 
it  suffices  to  say  that  the  children  were 
veste'd  n^ith  an  estate  in  remainder  in  the 
land  mentioned  In  this  deed.  Wimpey  v. 
Ledford,  177  S.  W.  loc.  dt  303, 11  A.  L.  R.  7. 
[6, 7]  III.  The  appellant,  Spence,  is  the 
grantee  from  Mrs.  Nations  and  husband. 
Mrs.  Nations'  deeds  were  upon  record,  and 
he  could  acquire  by  her  deed  nothing  more 
than  she  had  to  convey.  Her  title  we  have 
outlined  in  the  paragraphs,  supra.  But  It  is 
urged  that  the  deed  to  Mrs.  Nations  from  her 
husband  is  void,  because  of  the  restriction 
as  to  remarriage.  It  is  conceded  by  counsd 
that  if  this  were  a  gift  by  will,  that  the 
condition  as  to  remarriage  would  be  good. 
This  much  tbey  must  concede  under  tbe  case 
law  of  Missouri.  Knost  v.  Knost,  229  Mo. 
loc.  dt  178,  129  S.  W.  665,  49  L.  R.  A.  (N.  S.) 
627;  Sullivan  v.  Garesche,  229  Mo.  loc.  dt 
504,  129  S.  W.  049,  49  L.  R.  A.  (N.  S.)  605: 
Chrisman  v.  Linderman,  202  Mo.  loc  dt  623, 
100  S.  W.  1000,  10  L.  R.  A.  (N.  S.)  1205,  119 
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Am.  St  Rep.  822;  Garen  T.  Allen,  100  Mo. 
293,  13  S.  W.  001;  Dumey  t.  Schoeffler,  24 
Mo.  170,  09  Am.  Dec.  422;  Walsh  y.  Mathews, 
11  Ma  131. 

The  point  made  Is  that  the  deed  in  question 
expresses  a  consideration,  and  therefore  it 
was  not  a  gift,  i.  e.,  that  it  is  a  mere  con- 
tract, and  that  It  Is  against  public  policy  to 
pnt  such  a  restriction  in  a  contract.  Wheth- 
er the  restriction  on  the  remarriage  of  a 
widow  is  against  the  public  policy  of  this 
state  is  exceedin^y  doubtful.  In  the  very 
early  case  of  Walsh  t.  Mathews  in  11  Mo. 
loc.  dt  137,  this  court  said: 

"We  donbt  exceedingly  the  correctness  of  the 
assmaption  that  restraints  upon  second  mar- 
riages are  against  public  policy,  and  should 
therefore  be  adjudged  void.  Where  there  Is 
a  family  of  small  children,  left  by  the  father, 
to  the  care  and  guardianship  of  a  widowed 
mother,  the  peace  and  happiness  of  the  domes- 
tic circle  would  indicate  a  different  policy." 

By  all  the  cases,  supra,  it  is  noted  that 
the  situation  of  the  widow  constitutes  an 
exception  to  the  rule  that  a  provision  against 
marriage  is  void.  True  it  is  that  those  cases 
pass  upon  provisions  of  wills,  and  not  of 
deecfs,  but  in  determining  the  public  jwllcy 
of  the  state  we  think  this  immaterial.  It  Is 
public  pollcj'  which  vitiates  contracts  or 
other  provisions  in  restraint  of  marriage. 
Absent  the  public  policy,  the  parties  can 
make  a'  binding  contract.  So  that  if  the 
'  public  policy  of  the  state  recognizes  that 
conditions  may  be  placed  upon  the  remar- 
riage of  a  widow,  then  we  think  such  re- 
straints can  be  placed  in  a  deed  as  In  a  wllL 
That  our  state  recognizes  restraints  upon 
remarriage  of  widows  is  clearly  recognized 
in  our  present  homestead  act,  which  deter- 
mines the  widow's  right  to  the  homestead 
upon  her  remarriage.  The  matter  Is  fully 
ruled  in  Chrlsman  t.  Linderman,  202  Mo. 
loc.  dt.  62.<5.  100  S.  W.  1090,  10  L,.  R.  A. 
(N.  8.)  1205,  119  Am.  St.  Rep.  822,  supra, 
wherein  the  homestead  act  of  1895  is  dis- 
cussed. However  the  real  thought  is,  that 
by  l^islation  we  have  recognized  conditions 
aad  restraints  as  to  the  remarriage  of 
widows.  Such  legislation  clearly  indicates 
the  public  policy  of  the  state  as  to  legal 
estates,  or  estates  created  by  law.  Onr  court 
rulings  indicate  the  same  public  policy  as  to 
estates  created  by  will,  and  the  same  public 
policy  would  Justify  restraints  and  restric- 
tions in  deeds,  which  la  but  another  method 
of  conveying  estates.  The  real  reason  is 
that  such  provisions  as  are  foimd  in  this  deed 
is  what  is  denominated  by  the  law  a  reason- 
able restraint  upon  marriage,  and  not  an 
unreasonable  one.  The  donor  in  a  will  or 
the  grantor  in  a  deed  is  simply  dlsirasing  of 
that  which  belongs  to  him.  He  can  limit  his 
grant  to  the  pei-iod  of  celibacy,  and  the 
limitation  would  not  necessarily  be  an  un- 


reasonable restriction  tq>on  marriage.  It  but 
fixes  the  period  of  his  bounty  under  a  will, 
and  his  grant  under  a  deed.  The  condition 
in  this  deed  does  not  prohibit  remarriage, 
nor  does  the  acceptance  of  the  deed  make  a 
contract  not  to  remarry.  Its  acceptance 
simply  makes  a  contract  to  determine  and 
defeat  a  life  estate.  It,  of  course,  may  In- 
cidentally affect  remarriage,  but  is  not  really 
a  contract  against  remarriage.  See  notes  on 
the  cases  of  Knost  v.  Knost,  229  Mo.  170, 
129  S.  W.  666,  49  L.  R.  A.  (N.  S.)  627,  and 
Sullivan  ▼.  Garesche,  228  Mo.  496,  129  S.  W. 
949,  as  found  in  49  U  R.  A.  (N.  S.)  pp. 
627,  605. 

We  do  not  deem  the  position  of  plaintiff 
well  taken.  In  fact,  all  the  circumstances  in 
evidence  would  tend  to  indicate  that  by  this 
deed  the  husband  was  making  a  gift  to  his 
wife,  rather  than  she  was  making  a  purchase 
from  him.  The  record  does  not  show  this  fact 
as  clearly  as  we  surmise  it  might  be  shown, 
but,  with  the  views  above  expressed,  it  is 
clearly  immaterial.  It  follows  that  the  Judg- 
ment below  in  defining  title  is  correct,  and 
it  is  therefore  affirmed. 

All  concur. 


PARKS   V.    UNITED    RYS.   CO.    OF  ST. 
LOUIS.    (No.  21702.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  6,  1021.  Motion  to  Transfer  to  Court 
in  Banc  and  to  Modify  Judgment  Overruled 
July  23,  1921.) 

1.  Damages  «=>2 1 6 (8)— Instruction  should  lim- 
it recovery  to  amount  stated  in  pisadlnas. 

In  an  action  for  damages  for  personal  in- 
Jories,  instimetions  should  limit  plaintiff's  right 
to  a  rec6very  for  future  .  loss  of  earnings  to 
that  which  the  pleadings  and  evidence  show 
they  will  be. 

2.  DanuMjee  <3=>I32(8)— VsnUet  for  $12,500 
for  loss  of  praotioal  use  of  arm  rsduoeri  to 
$7,000. 

A  verdict  of  $12,500  in  favor  of  clerk  and 
adjuster  earning  $1,800  a  year  at  the  time  of 
bis  injury,  for  loss  of  practical  use  of  right 
arm  and  hand.  Held  excessive,  and  reduced  to 
$7,000. 

3.  Damages  i3=>2 1 6 (8)— Instruction  a«  to  fu- 
ture loss  of  earnings  held  not  erroneous. 

Petition  in  personal  injury  case  reciting  that 
plaintiff  "has  lost  the  earnings  of  his  labor  as 
an  adjuster  of  fire  losses  fn  the  sum  of  $200 
per  month  for  the  period  of  four  months, 
amounting  to  $800,  and  that  he  wHI  in  the 
future  suffer  the  loss  of  his  earnings  as  such," 
did  not  limit  loss  of  future  earnings  so  as  to 
require  court  in  the  inatroetious  to  limit  dam- 
ages for  future  losses  to  $200  per  month. 
(Per  Graves,  J.,  and  James  T.  Blair,  0.  J.) 

-Appeal    from    St.    Ixtuls    Circuit    (3ourt; 
George  H.  Shields,  Judge. 


^a»For  otlier  casas  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbared  Dlgeeta  and  ladezei 
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Action  by  Samuel  Parks  against  the  United 
Railways  Company  of  St.  Louis.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed <«  condition  of  remittitur. 

The  plaintiff  instituted  this  suit  in  tbe  cir- 
cuit court  of  tUe  city  of  St  Louis  to  recover 
the  sum  of  $30,000  damages  for  personal  in- 
juries sustained  by  him  through  the  negli- 
gence of  the  defendant  in  permitting  two  of 
its  street  cars  to  collide  while  be  was  a  pas- 
senger on  one  of  them.  The  trial  resulted  in 
a  Judgmrait  for  plaintiff  in  the  sum  of  $12,- 
500,  and,  after  taking  the  proper  preliminary 
steps  therefor,  the  defendant  appealed  the 
cause  to  this  court. 

Tbe  defendant  concedes  liability,  and  com- 
plains only  as  to  the  amount  of  the  verdict, 
whlcOi  It  contends  was  excessive.  The  facts 
of  the  case  are  undisputed  as  shown  by  the 
statements  of  counsel  for  the  respective  par- 
ties, both  of  which  are  very  full  and  fair,  but 
we  adopt  that  of  tbe  plaintiff,  for  the  reason 
that  it  goes  a  little  more  into  the  detail  of  tbe 
evidence  than  does  that  of  defendant.  That 
statement  is  substantially  as  follows: 

This  is  a  suit  by  Samuel  Parks  against  the 
United .  Railways  Company  of  St  Louis. 
From  a  verdict  and  Judgment  for  $12,500  in 
favor  of  plaintiff  and  against  the  defendant, 
defendant  has  prosecuted  this  appeal.  The 
injuries  received  by  the  respondent  in  this 
case  grew  out  of  a  collision  at  Vandeventer 
and  Olive  streets,  in  the  city  of  St  Louis,  be- 
tween two  of  defendant's  cars.  The  fact  that 
there  was  a  collision  is  admitted,  and  the 
only  question  to  be  considered  here  has  to  do 
with  paragraphs  2  and  3  of  plaintifTs  in- 
struction on  the  measure  of  damages,  and 
the  contention  made  by  ai4)tilant  that  the 
verdict,  is  excessive.  ' 

The  respondent  in  this  case  was  a  passen- 
ger on  one  of  defendant's  Vandeventer  cars, 
and  had  Just  taken  his  seat  when  the  colli- 
sion occurred,  and  he  says  that  the  first  thing 
he  remembers  was  that  he  was  in  a  drug 
store  at  VandevMiter  and  Olive,  and  they 
were  endeavoring  to  stop  the  flow  of  blood 
from  a  wound  on  bis  forehead,  about  at  the 
hair  line.  He  was  afterwards  taken  to  the 
Oity  Hospital,  where  his  wound  was  dressed. 
His  family  phyiddan.  Dr.  Parman,  was  called 
in,  and  went  to  the  hospital,  but,  as  respond- 
ent was  then  up  and  dressed,  and  ready  to  be 
taken  home.  Dr.  Parman  did  not  give  him  any 
treatment  there,  but  visited  him  at  his  bouse, 
and  be  saw  that  the  wound  had  already  been 
dressed,  and  he  did  not  disturb  it  A  few 
days  afterwards  Dr.  Parman  was  called  In, 
as  the  patient  was  running  some  temperature, 
and  took  the  stitches  out  of  the  wound  in  the 
forehead,  which  he  found  to  be  about  an 
inch  and  a  half  In  length.  Dr.  Parman  tes- 
tified that  as  Bom  as  the  stitches  were  taken 
out  and  the  wound  again  dressed  tbe  tem- 
perature went  down  several  degrees.    He  was 


called  in  again  within  a  very  short  time,  and 
be  found  that  tbe  patient  was  running  tem- 
perature, and  complained  of  shooting  pains 
In  the  bead  and  arm,  and  he  noticed  that 
the  wrist  and  hand  were  beginning  to  swell, 
and  he  ordered  the  patient  taken  to  the  Bap- 
tist Sanitarium,  where  tbe  patient  remained 
for  some  six  weeks.  The  respond«it  was  de- 
lirious for  about  two  weeks,  after  being  taken 
to  the  hospital,  and  when  he  came  to,  as  he 
expressed  It,  he  found  that  his  hand  and 
wrist  had  been  operated  upon.  He  remained 
there  about  a  month  longer  when  he  was  tak- 
en home.  It  develops  from  the  testimony  of 
the  doctors  in  this  case  that  some  matter  had 
gotten  Into  the  circulation  from  the  wound  in 
the  forehead,  and  had  lodged  about  in  the 
wrist  Joint,  where  the  pus  began  to  form 
very  rapidly,  and  It  was  necessary  to  operate 
upon  the  hand  in  order  to  drain  the  wrist 
Joint.  In  this  operation  it  was  found  neces- 
sary to  cut  on  both  sides  of  the  hand,  and  es- 
tablish a  drainage,  so  that  the  wrist  Joint, 
which  appeared  to  .be  the  seat  of  the  inflam- 
mation and  pus  formation,  would  properly 
drain.  As  a  result  of  this  Inflammation  in 
the  wrist  Joint  there  was  a  complete  anky- 
losis of  the  wrist  Joint,  which  means  that 
there  was  a  bony  formation  formed  between 
the  bones  of  the  forearm  and  the  bones  of 
the  hand  so  as  to  make  the  Joint  perfectly 
rigid  or  stiff.  The  doctors  speak  of  this  as 
the  bones  being  fused  together.  This  bony 
formation,  which  is  at  the  same  ctiaracter  as  ' 
the  bones  themselves,  fills  In  whore  the  Joint 
had  been,  and  fuses  them  together  so  as  to 
make  the  place  perfectly  rigid  and  stiff  wlia« 
there  formerly  had  becm  a  wrist  Joint. 

It  developed  from  the  testimony  that,  <nr* 
ing  to  the  cutting  Into  tbe  band,  wlii<!h  was 
made  necessary  in  the  operation  that  was  per- 
formed, they  disturbed  some  of  the  tendims 
or  ligaments  which  moved  the  fingers  and 
thumb  of  the  hand,  so  that,  while  the  finger 
Joints  were  not  stiffened  as  the  result  of  the 
operation,  as  a  matter  of  fact  the  muscles  or 
tendons  which  moved  the  fingers  were  ren- 
dered  useless,  and  it  was  impossible  for  the 
plaintiff  to  close  his  hand  or  use  his  fingers 
In  any  practical  manner. 

The  plaintiff  testified  that  his  wrist  was 
absolutely  stiff,  and  that  It  was  Impossible 
for  him  to  use  the  fingers  of  the  right  hand 
for  any  practical  purposes.  There  was  some 
movement  of  the  thumb.  He  could  move  It 
until  it  touched  the  fingers.  He  stated  that 
he  still  had  a  very  great  deal  of  pain  at  any 
change  of  the  weather  all  through  his  wrist 
and  up  in  the  arm  to  tbe  elbow' Joint  Plain- 
tiff was  an  insurance  adjuster  and  a  clerk, 
and  testified  that  he  was  right-handed,  and 
he  found  it  impossible  to  write  with  his  in- 
jured right  hand.  He  said  the  best  he  could 
do  was  to  make  an  unlntdllgible  scrawl 
when  he  attempted  to  write  his  name.    He 
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oonld  not  pick  up  a  pen  or  a  pencil  unless  he 
got  It  before  him  on  the  table  in  a  certain 
position.  Then  he  would  pick  it  np  from  the 
under  side.  Ue  said  it  was  a  very  great  ef- 
fort for  him  to  get  In  the  writing  position, 
but  tliat  It  was  Impossible  for  him  to  write. 
Ue  found  very  great  difficulty  in  dressing, 
and  In  endeavoring  to  adjust  his  collar  and 
ties,  and  part  of  that  work  had  to  be  done  by 
somebody  else.  He  had  a  very  hard  time  in 
eating,  and  he  could  not  use  his  hand  to  cut 
any  solid  substances.  He  said  he  could  not 
hold  a  fork  in  his  right  hand  and  cut  with 
the  left  hand.  He  said  that  be  could  bold  a 
fork  in  the  left  hand  and  cut  soft  substances 
with  the  right,  but  that  he  could  not  cut  meat 
or  anything  of  that  kind.  He  said  that  id 
putting  on  his  shoes  he  had  to  use  his  left 
hand  entirely. 

The  fact  that  his  right  hand  was  useless 
for  practical  purposes  was  testified  to  by  Dr. 
Charles  G.  Chaddock,  one  of  the  defendant's 
witnesses,  who  made  an  examination  of  re- 
spondent   Dr.  Chaddock  testified: 

"Q.  You  examined  his  right  hand?  A.  Tea, 
air. 

"Q.  Yon  found  it  stiff  and  practically  useless? 
A.  Yes." 

Dr.  Parman  testified  that  he  called  Dr. 
Melsenbach  in  consultation,  and  that  both 
Dr.  Parman  and  Dr.  MeisenbaCh  performed 
the  operation  which  was  necessary  to  drain 
the  wrist  Jcdnt  Dr.  Parman  said  that  in 
his  opinion  the  Infection  in  the  wrist  Joint 
was  dne  to  the  wonnd  m  the  forehead  at  the 
margin  of  the  hair.  Df.  Parman  and  Dr. 
Meisenbacfa  both  described  the  condition  of 
the  hand  and  wrist  as  being  permanent. 
Tliat  is  to  say,  there  was  a  bony  formation  In 
the  wrist  Joint  which  had  fused  together  the 
hemes  of  the  wrist  and  hand,  and  that  in  their 
opinion  it  would  never  be  any  different;  that 
is  to  say,  it  would  never  get  any  better.  It 
was  also  testified  that,  owing  to  the  fact  that 
reiqx>ndent  would  not  nae  his  right  arm,  ow- 
ing to  its  injured  condition,  as  much  as  he 
would  if  it  was  a  normal  arm,  the  arm,  in- 
stead of  getting  stronger,  would  get  weaker 
as  the  muscles  would  atrophy  from  disuse. 
Both  Dr.  Melsenbach  and  Dr.  Parman  testi- 
fied that  the  operation  which  they  performed 
was  absolutely  necessary  to  relieve  the  in- 
fected condition  which  they  found,  and  the 
treatment  that  they  had  given  him  was  the 
best  that  was  Imown  to  the  medical  science. 
They  both  testified  that  the  stiffening  of  the 
wrist  was  the  Inevitable  consequence  of  the 
inflammation  in  the  wrist  joint,  and  that 
nothing  that  they  could  have  done  would 
have  relieved  that  condition. 

Thus  we  have  a  young  man  28  years  of 
age,  of  prior  good  health,  and  In  possession 
of  all  his  normal  faculties,  suddenly  stricken 
<»  account  of  these  injuries,  who  was  dellil- 


ouB  for  two  weeks,  and  as  Uie  result  of  blood 
poisoning  or  infection  In  his  wrist  and  the 
operatlcm  necessitated  thereby  he  has  lost  the 
use  of  his  right  hand,  and  practically  the  use 
of  his  entire  right  arm.  Prior  to  his  Injury 
he  was  a  clerk  and  an  adjuster  tor  an  insur- 
ance company  and  earned  $1,800  a  year.  At 
the  time  of  the  trial  of  the  case  he  was  earn- 
ing $1,600  a  year.  It  appears  that  he  spent 
$425  for  surgical  attention  and  $125  for  hos- 
pital bill,  which  included  the  medicines. 

As  Dr.  Heifer's  testimony  will  be  referred 
to  later  on  by  us  in  our  argument  on  the 
question  of  the  instruction  which  was  given 
to  the  jury  touching  medical  attention  In  the 
future,  we  will  not  set  It  out  here.  As  be- 
fore stated,  the  questions  presented  on  this 
appeal  have  to  do  solely  with  the  nature  and 
extent  of  the  injuries,  and  the  question  of 
damages  as  set  forth  in  the  instruction. 

Charles  W.  Bates  and  T.  B.  Francis,  both 
of  St.  Louis,  for  appellant 

Edward  W.  Forlstel,  of  St  Louis  (James 
T.  Roberts,  of  St  Louis,  of  counsel),  for  re: 
spondent. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  I.  The  first  error  complained  of 
by  counsel  for  appellant  Is  stated  In  this  lan- 
guage: 

"The  court  erred  in  giving  the  Jnry  plaintiff's 
instruction  No.  1,  defining  the  meaaore  of 
damages,  for  the  reason  it  permitted  a  recov- 
ery for  loss  of  earnings  by  plaintiff  in  the  fu- 
ture, without  confining  the  recovery  on  this 
item  to  the  amomit  demanded  therefor  in  the 
petition  as  reduced  by  the  evidence  at  the 
trial,  namely  $25  per  month." 

That  part  of  the  instruction  complained  of 
is  in  this  language: 

"Third.  For  any  loss  of  earnings  of  his 
labor,  in  the  future,  if  any,  which  the  Jnry  be- 
lieve and  find  from  the  evidence  he  ia  rea- 
sonably certain  to  snffer,  by  reason  of  his  in- 
juries, alia  directly  caused  thereby." 

[1]  There  can  be  no  doubt  but  what  that 
Instruction,  under  the  {Headings  and  evidence 
in  this  case,  was  erroneous,  and  It  should 
have  limited  the  plaintiff's  right  to  a  recovery 
for  future  loss  of  earnings  to  that  which  the 
pleadings  and  evidence  showed  they  would 
have  been.  Flnley  v.  United  Railways  Ckx, 
238  Mo.  6,  loc.  dt.  15,  141  8.  W.  866;  Radtke 
V.  Basket  Co.,  229  Mo.  1,  loc.  dt  18,  129  8. 
W.  508;  Smoot  v.  Kansas  City,  194  Mo.  513, 
loc.  clt  622,  92  S.  W.  363. 

[2]  But,  under  the  peculiar  facts  of  this 
case,  we  are  of  ttie  opinion  that  substantial 
Justice  can  be  done  herein  by  requiring  a 
substantial  remittitur  from  the  amount  of 
the  judgment  from  and  of  the  date  of  its 
rendition;  so,  in  our  judgment  if  the  plain- 
tiff will  remit  within  10  days  from  now,  $5,- 
600  from  the  amount  of  the  Judgment  aa 
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and  of  the  date  of  its  rendition,  the  judgment 
for  die  remaining  $7,000  and  interest  there- 
on wM  be  attirmed;  otherwise  It  will  stand 
reversed  and  remanded  for  another  trial. 

ELDER,  J.,  concurs. 

GRAVES,  J.,  concurs  in  separate  <^nion, 
ia  which  JAMES  T.  BIAIR,  O.  J.,  concurs. 

GRAVES,  J.  [3]  I  do  not  concur  In  hold- 
ing that  the  Instruction  on  measure  of  dam- 
ages is  erroneous.  I  agree  that  an  instruc- 
tion must  Umit  the  recovery  upon  specific 
items  of  damages  to  the  amoimts  specified  in 
the  petition  as  to  such  Items  of  damage.  As 
to  loss  of  earnings  the  petition  in  this  case 
says: 

"And  that  he  has  lost  the  earnings  of  bis 
labor  as  an  adjuster  of  fire  losses  in  the  sum 
of  $200  per  month  for  a  period  of  four  months, 
niDounting  to  $800,  and  that  he  will  in  the 
future  suffer  the  loss  of  his  earnings  as  such." 

It  is  clear  that  the  $200  per  month  refers 
to  earnings  lost  prior  to  the  institution  of  the 
suit.  "When  he  reached  the  question  of  fu- 
ture earnings  he  fixes  no  financial  limit  on 
bis  loss.  The  words  "as  such"  used  in  the 
phrase  refers  to  his  occupation  as  an  adjuster 
of  fire  losses,  mentioned  previously,  and  does 
not  refer  to  the  $200  per  month  mentioned 
previously.  It  is  where  the  petition  fixes  a 
limit  to  items  of  damages  that  the  instruc- 
tion should  fix  a  like  limit  We  undertook 
to  state  the  rule  and  the  reason  for  the  rule 
in  Radtke  v.  Basket  &  Box  Co.,  229  Mo.  loc. 
dt  18,  141  S.  W.  866,  868,  whereat  we  said: 

"The  petition  (barged  that  his  loss  of  earn- 
ings before  the  trial  was  nine  dollars  per 
week.  N-ot.otjIy  so,  but  that  was  the  measure 
iixed  for  future  loss  of  time,  for  the  petition 
reads:  'And  will  continue  to  lose  said  sum 
in  the  future  for  an  indefinite  period.'  The 
instmction  peirmits  recovery  for  'loss  of  time' 
without  any  limitation  whatever.  The  petition 
not  only  fixes  the  amount  of  lost  earnings  suf- 
fered, but  limits  the  loss  of  eaniings  tn  the 
future.  It  covers  both  those  earnings  suf- 
fered and  to  be-  suffered.  It  fixes  the  value 
of  all  sudi  earnings  at  nine  dollars  per  week. 
It  is  true  that  the  petition  avers  that  plain- 
tiff's earning  capacity  'is  greatly  impaired  and 
perhaps  entirely  gone,'  but  that  does  not  change 
the  fact  that  the  value  of  the  earnings  was 
fixed  by  the  petition.  Defendant  had  a  right 
to  rely  upon  the  admission  of  plaintiff  that  his 
loss  in  this  respect  had  been  and  would  be 
only  nine  dollars,  per  week,  and  it  was  the 
duty  of  the  court  to  so  limit  the  right  of  re- 
covery in  this  regard.  The.  instruction  given 
was  erroneous  upon  this  question." 

To  like  effect  ts  the  case  of  Flnl^  v.  United 
RaUways,  238  Mo.  loc.  clt  15,  141  S.  W.  866. 
These  two  cases  and  the  cases  then^n  cited 
cover  the  question  folly.  -  The  limitation  re- 
quired in  the  instruction  Is  dqpendeDt  ap(m 
there  being  a  Umit  stasted  In.  the  petition. 


Learned  counsel  undertakes  to  add  to  tbe 
rule  In  stating  their  point,  one  which  point 
is  quoted  by  my  learned  Brother. 

I  agree  that  the  damages  are  excessive, 
and  I  think  the  remittitur  required  by  my 
Brother  is  fair  enough.  The  earning  capac- 
ity of  plaintiff  has  not  been  seriously  injured. 
My  concurrence,  therefore.  Is  in  the  result 
reached. 


FOSTER    V, 


KANSAS    CITY    RYS.    CO. 
(No.  22435.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  19, 1921.) 

1.  Street  railroads  «=»!  17(13)— Negligen'oe  a* 
to  child  on  traok  held  for  Jury. 

In  an  action  for  injuries  to  a  4V&  year  old 
girl  who  left  her  mother's  side  while  she  was 
assisting  a  passenger  to  enter  a  street  car  and 
was  struck  by  a  car  coming  on  the  adjoining 
track,  where  the  evidence  showed  that  the 
child  was  in  the  middle  of  the  track  when  the 
motorman  was  50  to  70  feet  away,  and  that  the 
car  could  have  been  stopped  within  40  feet, 
held,  that  the  question  whether  the  motorman 
used  proper  diligence  to  stop  or  slacken  the 
speed  of  the  car  was  for  the  jury. 

2.  Trial  «=»228(l)— Hnmanltarlaa  mle  may  be 
Included  with  other  acts  of  negllgenoe  In  one 
Instruction. 

Acts  of  negligence  under  the  humanitarian- 
rule  may  be  included  with  other  acts  of  negli- 
gence in  one  instruction. 

3.  Appeal  and  error  «=3l064(4)>^Comkinatio» 
of  humanitarian  ml*  and  other  acts  of  ■Ofl- 
ligonoo  In  one  Inktructlon  not  projudioial, 
where  defendant  submitted  them  separately. 

In  an  action  for  personal  injuries,  defend- 
ant cannot  complain  of  the  combination  in  one 
instruction  of  acta  of  negligence  under  the  hu- 
manitarian rule  and  other  acts  of  negligenee, 
where  it  submitted  them  separately  in  its  in- 
structions to  the  jury. 

4.  Evidenoe  «=957l(l)— Weight  of  expert  evi- 
dence as  to  distanoe  wItMn  which  street  ear 
could  have  been  stopped  held  for  Jary. 

In  an  action  tor  injuries  to  a  child  strock 
by  a  street  car,  the  court  did  not  err  in  submit- 
ting the  issue  of  negligence  because  of  a  high, 
rate  of  speed,  in  the  absence  of  evidence  that 
the  car  could  not  have  been  stopped  in  15  feet 
as  testified  to  by  plaintiff's  expert;  the  weight 
of  the  letter's  evidence  being  for  the  jury. 

5.  Street  railroads  <&=>8I  (5)— Motorman  pass- 
ing standing  car  must  keep  lookout. 

It  is  the  duty  of  a  motorman  of  a  street 
car  to  keep  a  sharp  lookout  ahead,  espedally 
when  passing  a  standing  car. 

6.  Street  railroads  ^»I03(4)  —  Motorman'a 
duty  to  ohild  held  governed  by  humanitarian 
rule. 

It  was  the  duty  of  a  motorman  of  a  street 
ear  under  the  humanitarian  rule  to  see  and 
rescue  from  peril  a  child  4%  years  old  in  the 
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middle  of  the  track  SO  to  70  feet  away  by  stop- 
ping or  slowing  down  his  car,  if  possible  by 
exercising  the  care  the  circumstances  demand- 
ed; a  chfld  of  such  age  being  in  peril  not  only 
whQe  on  the  track  but  while  in  the  street  ap- 
proaching it  and  obllTions  of  her  danger  as  a 
matter  of  law. 

7.  Street  railroads  «=>l  1 3(6)— Company's  rule 
admissible  to  show  negligence. 

Though  the  violation  of  a  self-imposed  rule 
does  not  constitute  negligence  per  se,  a  street 
car  company's  rule  requiring  motormen  to  stop 
before  passing  a  standing  car  is  properly  ad- 
mitted in  evidence  to  show  lack  of  ordinary 
care,  especially  where  the  legal  effect  thereof 
is  carefuDy  limited  by  an  instructJon  that  the 
violation  will  not  of  itself  authorize  a  recovery. 

8.  Damages  9=»I32(9)— $10,000  held  not  ex- 
cessive for  loss  of  major  portion  of  foot  by 
4!/2  year  old  child. 

A  verdict  for  $10,000  for  a  4%  year  old 
child's  loss  of  a  foot  to  a  point  back  of  the 
spring,  leaving  on^  a  ^b  and  resulting  in 
great  pain  and  nervousness,  fi^ld  not  exces- 
sive. 

Ai^ieal  from  Circait  Court,  Jackson  C!oun- 
ty;    William  O.  Thomas,  Judge. 

Action  by  Dorothy  Foster,  by  Leonard 
Foster,  her  next  friend,  against  the  Kansas 
Oity  Railways  Ck>mpany.  Judgment  tot 
plalntltr,  and  defendant  appeals.    Affirmed. 

Charles  N.  Sadler  and  Louis  R.  Weiss, 
both  of  Kansas  City,  for  appellant 

8.  L.  Tmsty,  B.  H.  Gamble,  and  McCanles, 
Kennard  ft  Trnsty,  all  of  Kansas  City,  for 
respondent. 

SMALL,  O.  L  Suit  for  personal  injury  by 
plaintUf,  an  infant  4^  years  of  age.  She 
was  run  over  by  one  of  defendant's  electric 
street  cars.  The  accident  occurred  in  Kan- 
sas City,  Kan.,  on  October  7, 1818,  at  or  near 
tile  intersection  of  Thirty-First  street  and 
Reynolds  avenue.  It  was  in  the  daytime 
and  the  track  was  dry  and  nearly  lerel. 
There  were  doable  tracks  on  Thirty-First 
street,  running  east  and  west  The  plain- 
tiff was  struck  by  a  west-l>ound  car  on  the 
north  track.  The  evidence  of  plaintiff  tend- 
ed fo  show  that  the  child's  mofbw,  Mrs. 
Mary  Foster,  had  accompanied  a  lady  friend, 
Mrs.  Campbell,  to  the  street  car  line  to  take 
an  east-bound  car  at  Reynolds  avenue;  that 
the  entrance  for  passengers  on  said  east- 
bound  car  was  at  the  rear  or  west  end  there- 
of; that  while  Mrs.  Foster  was  assisting 
Mrs.  Campbell  to  enter  said  east-bound  car, 
and  while  it  was  standing  still,  the  plaintiff 
left  her  mother's  side  and  went  around-  the 
west  end  of  said  car,  passed  over  the  track 
it  was  on,  and  went  upon  the  north  or  ad- 
joining track.  Mrs.  Foster  then  looked  about 
and  saw  a  west-bound  car  coming  on  the 
north  track,  about  1^  car  lengths  east  of 
the  east  end  of  the  standing  car.    She  then 


looked  around  for  her  child  and  saw  her 
standing  in  the  middle  of  the  north  track 
with  her  back  to  her  mother.  At  the  time 
Mrs.  Foster  saw  plaintiff,  the  west-bound 
car  was  still  a  half  car  length  east  of  said 
standing  car.  The  cars  were  45  or  50  feet 
long.  This  would  Indicate  that  the  plain- 
tiff was  in  the  middle  of  the  north  track 
when  said  approaching  west-bound  car  was 
about  60  to  75  feet  east  of  her.  Iliere  was 
nothing  then  there  to  obstruct  the  motor- 
man's  view  of  her.  As  soon  as  Mrs.  Foster 
discovered  her  child,  she  called  and  started 
toward  her.  The  child  turned  toward  its 
mother  and  took  about  two  steps,  when  she 
was  struck  by  said  weSt-bound  car  and  in- 
jured. The  car  which  struck  her  ran  about 
its  full  length  before  It  stopped.  Plaintiff 
also  Introduced  a  rule  of  defendant  requir- 
ing motorman  to  stop  before  passing  a  stand- 
ing car,  to  which  defendant  objected  and 
excepted.  PlalntifTs  testimony  also  tend- 
ed to  show  that  tlie  said  car  which  struck 
plaintiff  was  running  about  15  or  16  miles 
per  hour  as  it  approached  and  passed  the 
standing  car,  and  could  have  been  stopped 
within  15  feet  Defendant's  evidence  tend- 
ed to  show  said  car  was  running  only  about 
8  miles  per  hour  and  could  have  been  stop- 
ped In  40  feet  and  that  If  it  was  running  15 
or  16  miles  an  hour  it  would  require  80  or 
90  feet  in  which  to  be  stopped.  The  con- 
ductor on  the  west-bound  car  testifled  for 
defendant  that  the  car  had  stopped  at  Rey- 
nolds avenue  and  he  let  off  several  passen- 
gers, and  Just  after  he  gave  bells  to  start, 
and  it  started  up,  it  stopped  again  so  sud- 
denly that  he  was  thrown  to  the  floor.  He 
arose  and  ran  out  and  found  the  Uttle  girl 
lying  in  front  of  the  wheels  of  the  rear 
truck.  There  was  no  other  evidence  offered 
by  defendant  to  contradict  the  testimony 
for  plaintiff  in  material  matters. 

As  to  plaintiff's  injuries: 

The  mother  testifled: 

When  I  picked  her  up,  her  head,  forehead, 
and  arm  were  all  torn  and  braised;  she  was 
Just  torn  and  bruised  all  over;  bleeding.  There 
were  some  concrete  steps  near  by  on  which  I 
sat  down  with  her.  The  conductor  of  the  stand- 
ing car  came  to  me  and  said  he  would  take  me 
to  where  I  could  get  a  doctor.  He  took  me 
to  Bighteentfa  and  Central,  and  the  doctor  was 
not  in,  and  so  they  called  a  grocery  truck  and 
took  me  to  Bethany  Hospital.  There  the  doc- 
tor (Dr.  Rieger)  showed  me  where  her  foot 
was  mangled  and  two  toes  crushed  until  they 
were  flat  The  others  were  cut  until  they  hung 
down.  He  showed  me  where  he  could  take 
them  off,  back  of  the  spring  of  her  foot  if  the 
flesh  was  not  bruised  too  much,  and  leave  her 
a  stub  to  walk  on.  It  was  bruised  to  her  knee, 
until  it  was  as  black  as  my  coat.  He  performed 
one  operation.  It  healed  finally,  after  about 
four  months.  It  was  so  bad  it  was  the  latter 
part  of  November  before  he  would  let  me  see  it 
She  was  in  the  hospital  13  days.     After  that 
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I  took  her  In  a  conveyance  to  the  doctor  each 
day,  until  about  the  middle  of  December.  She 
walked  on  crutches  in  January,  but  it  was  along 
early  in  the  spring  before  she  could  put  her 
foot  on  the  floor  and  bear  her  weight  on  it. 
Her  foot  now  is  nothing  but  a  stub.  She  walks 
with  a  limp  all  the  time.  We  have  to  keep  the 
toe  of  her  shoe  cut  out.  The  fiesh  is  tender, 
and  it  blisters  on  the  end  of  the  foot.  Once  in 
a  while,  for  a  little  while,  she  wears  a  shoe 
without  the  toe  cut  out;  she  has  cramps,  knots 
come  upon  her  leg,  and  I  have  to  rub  them  out. 
There  are  times  she  cannot  walk  for  them.  Her 
limb  seems  to  be  drawn  until  she  doesn't  have 
the  use  of  it  in  either  the  knee  or  ankle;  ttus 
happens  probably  three  or  four  times  a  month. 
She  sometimes  gets  hysterical.  She  will  laugh 
and  cry  at  the  same  time.  This  is  something 
she  never  did  before;  she  will  become  jerky, 
and  in  the  night,  especially,  I  often  go  to  her 
and  have  to  talk  to  her  and  wake  her  up.  She 
just  jerks.  Her  foot  has  never  kept  still  since 
it  was  hurt;  it  is  continuously  this  way  all 
night  long  (illustrating).  I  slept  with  her  for 
over  a  year  when  she  was  never  out  of  my  arms, 
and  her  foot  is  this  way  (illustrating)  continual- 
ly. Her  face  and  her  arms  and  both  of  her 
legs  were  torn  with  the  fender. 

Gross-examination : 

Dr.  Rieger  was  the  only  doctor  who  attend- 
ed her.  He  amputated  those  toes  the  same  day. 
Her  toes  are  amputated  back  past  the  spring  of 
her  foot.  She  does  not  walk  at  all  times  on 
the  sole  of  her  foot;  she  walks  on  the  side  a 
great  deal.  Her  foot  is  oS;  that  is  all  there 
is  to  that;  it  is  back  farther  than  the  toes. 
She  walked  oh  crutches  for  a  couple  or  three 
months.  T^en  she  discarded  her  crutches.  She 
limps,  but  walks  on  that  foot  all  the  time.  Once 
in  a  while  she  runs  on  it.  She  commenced  using 
crutches  the  latter  part  of  November  or  first 
of  December. 

At  this  point  plaintiff's  counsel  was  i)er- 
mltted  to  have  the  plaintiff  exhibit  her  right 
foot  to  the  Jury.  The  plalutifl's  father  saw 
her  after  ber  foot  had  been  operated  on  that 
evening  at  the  hospital,  and  his  testimony 
generally  corroborated  that  of  the  mother 
as  to  the  plalntlfTs  condition  after  the  op- 
eration. 

Dr.  Rieger  testified  that— 

In  October,  1918,  he  first  saw  plaintiff,  and 
she  was  at  the  Bethany  Hospital.  Her  foot 
was  crushed;  about  a  third  of  the  foot  was 
just  crushed,  and  the  toes  and  back  of  the  toes 
was  just  mangled  so  that  the  toes  were  hang- 
ing and  some  were  off,  jnst  mashed.  I  per- 
formed what  we  call  in  medical  language  the 
"Shopart"  operation.  That  is  where  we  try  to 
save  half  the  foot  so  they  walk  on  the  heel  and 
foot;  that  takes  you  back  of  the  spring  of  the 
foot  that  is  gone.  I  cut  off  about  a  third  of  the 
foot,  a  little  more  probably.  Plaintiff  was  in 
the  hospital  about  two  weeks,  and  afterwards 
she  came  to  his  office  with  her  mother  for  treat- 
ment, for  a  considerable  time.  He  saw  her 
last  about  a  year  ago.  There  is  a  limitation 
of  motion  there;  don't  know  whether  it  will 
become  greater  or  less  as  she  grows  older. 
She  win  always  walk  with  a  limp  and  she  will 
have  no  spring.  It  will  be  walking  on  ber  heel 
bone  principally.    That  condition  is  permanent 


The  doctor  also  testified,  In  answer  to 
hypothetical  questions,  that — 

The  nervousness  and  trembling  of  the  body, 
crying  out  at  night,  and  other  symptoms  of  the 
plaintiff,  testified  to  by  her  mother,  might  or 
could  have  been  caused  by  the  injuries  she  re- 
ceived in  being  run  over  by  the  car.  Outside  of 
that  foot,  she  is  a  healthy  child. 

There  was  other  evidence  of  neigbbors  to 
corroborate  the  testimony  of  tbe  mother  as 
to  plaintiff's  injury  and  the  liability  of  the 
plaintiff  to  run  or  walk  -nrithotit  limping  and 
as  to  the  drawing  up  of  and  the  cramp  In 
her   leg   and   nervousness   and   restlessness. 

The  petititon  presented  plaintiff's  case 
both  on  ordinary  negligence  (so  called),  and 
the  humanity  doctrine.  The  petition  also 
pleaded  the  violation  of  the  rule  of  the  com- 
pany requiring  motormen  to  bring  cars  to  full 
stop  when  passing  standing  cars,  at  point 
where  cars  stop. 

The  answer  was  a 'general  denial,  and  it 
also  pleaded  certain  decisions  of  the  Su- 
preme Conrt  of  Kansas,  which,  bowever, 
need  not  be  further  noUoed.  as  no  point  is 
made  thereon  on  this  appeal. 

On  behalf  of  the  plaintifC,  the  court  in- 
structed the  jury  as  follows: 

"P-1.  The  court  instructs  the  jury  that  if  you 
believe  from  the  evidence  that  on  or  about  Oc- 
tober 7,  1918,  one  of  the  defendant's  east-bound 
cars  was  stopped  and  standing  for  the  purpose 
of  taking  on  passengers  at  the  intersection  of 
Thirty-First  and  Reynolds  avenue  in  Kansas 
City,  Kan.,  and  that  at  said  time  and  place  the 
plaintiff,  Dorothy  Foster,  was  a  child  4%  years 
of  age  and  was  with  her  mother,  who  was  as- 
sisting a  relative  to  board  said  east-bound  car, 
and  if  you  further  believe  and  find  from  the 
evidence  that  while  said  east-bound  car  was 
so  standing  at  said  intersection,  the  plaintiff, 
Dorothy  Foster,  moved  from  a  place  of  safety 
near  said  car  and  went  upon  tiie  west-bound 
track  of  defendant,  and  that  while  she  was  so 
upon  said  west-bound  track,  if  she  was,  the 
west-bound  car  referred  to  in  the  evidence 
passed  said  standing  car  at  a  rate  of  speed  of 
14  or  15  miles  per  hour,  and  if  yon  further 
believe  and  find  from  the  evidence  that  such 
rate  of  speed  was  dangerous  and  not  reasonably 
safe  at  said  time  and  place,  and  that  in  operat- 
ing said  car  at  said  speed,  if  it  was  so  oper- 
ated, the  defendant  was  guilty  of  negligence, 
as  'negligence'  is  elsewhere  defined  by  these  in- 
structions; and  if  you  further  believe  and  find 
from  the  evidence  that  at  said  time  and  place 
the  plaintiff  was  upon  said  west-bound  track 
of  the  defendant,  and  that  she  was  in  peril  of 
being  struck  by  said  west-bound  car  and  was 
oblivions  of  her  danger;  and  if  you  further  l>e- 
lieve  and  find  from  the  evidence  that  the  defend- 
ant's motorman  in  charge  of  said  west-bound 
car  saw  or  knew  that  the  said  Dorothy  Foster 
was  in  such  place  and  in  peril  of  being  struck 
by  said  car,  if  you  find  such  to  be  the  facts,  in 
time  thereafter  by  the  exercise  of  ordinary  care 
on  his  part  and  with  the  appliances  at  his  com- 
mand, and  with  safety  to  himself  and  the  other 
occupants  of  said  car,  to  have  stopped  said 
car  or  sufficiently  slackened  the  speed  thereof, 
and   could  thereby  have   avoided  injuring  the 
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plaintiff,  if  she  was  injared,  but  that  notwith- 
standing auch  fliets  and  conditions,  if  you  find 
such  to  be  the  facts  and  conditions,  said  motor- 
man  negligently  failed  to  so  slacken  the  speed 
of  said  car  or  to  stop  the  same,  if  be  did  so 
fail,  and  that  in  so  doing  he  was  guilty  of  neg- 
ligence, as  'negligence'  is  elsewhere  defined 
by  these  instructions,  and  that  as  a  direct  re- 
sult of  the  negligent  acts  and  omissions  set 
forth  in  this  instruction,  if  you  find  the  defend- 
ant was  negligent  in  the  particulars  set  forth 
herein,  the  said  Dorothy  Foster  was  struck  and 
injured,  if  she  was — then  you  verdict  must  be 
for  the  plaintiff,  unless  you  believe  and  find 
from  the  evidence  that  the  said  Dorothy  Foster 
failed  to  exercise  ordinary  care  for  her  own 
safety  as  'ordinary  care'  is  defined  by  these 
instructions.    •    •    • 

"P-2.  The  terms  'negligence'  or  'negligently,' 
as  used  in  these  Instractions,  means  the  failure 
to  exercise  ordinary  care.  •  •  •  'Ordinary 
care,'  as  applied  to  the  defendant  street  car 
company  herein,  means  such  care  as  ordinarily 
careful  and  prudent  persona  usually  exercise 
under  the  same  or  similar  circumstances. 
•  *  *  'Ordinary  care,'  as  applied  to  the  plain- 
tiff, Dorothy  Foster,  means  such  care  as  per- 
sons of  like  age,  experience,  knowledge,  and  in- 
teUigence  are  ordinarily  expected  to  exercise 
under  the  same  or  similar  circumstances." 

To  which  defendant  objected 'and  excepted. 

The  court  refused  a  demurrer  to  the  evi- 
dence offered  by  defendant  at  the  cloBe  of 
the  plaintiff's  case.  The  court  gave  13  in- 
structloos  for  defoidant,  among  them  the 
following: 

■  'T>-1.  The  court  instructs  the  Jury  that  if  yoo 
And  and  beUeve  from  the  evidence  that  the 
motorman  in  charge  of  the  car  in  question,  by 
the  exercise  of  ordinary  care  in.  the  use  of  the 
means  and  appliances  at  hand,  was  unable  to 
stop  the  car  from  the  time  he  saw  plaintiff  in 
a  position  of  peril,  that  is,  in  a  position  where 
the  car  would  strike  her  in  passing  up  to  the 
time  the  car  collided  with  plaintiff,  then  you 
are  instructed  that  she  is  not  entitled  to  recover 
in  this  case,  and  your  verdict  must  be  for  the 
defendant.    •    •    • 

"D-2.  The  court  instructs  the  jury  that  plain- 
tiff is  not  entitled  to  recover  in  this  case  unless 
you  first  believe  and  find  from  the  evidence 
that  after  the  motorman  in  charge  of  the  car  in 
controversy  saw  plaintiff  in  a  position  of  peril 
he  could,  by  the  exercise  of  ordinary  care  in 
the  use  of  the  means  and  appliances  at  hand, 
have  stopped  said  car,  or  sufficiently  slackened 
the  speed  thereof  before  striking  plaintiff,  and 
that  he  negligently  failed  to  do  so;  and,  unless 
yon  so  find  and  believe,  your  verdict  must  be 
for  the  defendant    •    •    • 

"D-4.  The  court  instructs  the  jury  that  no 
actionable  negligence  can  be  predicated  upon 
the  violation  of  a  self-imposed  rule.  And  in 
this  connection  you  are  instructed  that  even 
though  you  believe  and  find  from  the  evidence 
that  defendant  had  in  force  a  rule  of  operation, 
requiring  its  motorman  to  stop  their  cars  be- 
fore passing  a  stationary  car  (if  so),  the  vio- 
lation of  such  rule  would  not  in  and  of  itself 
authorize  a  verdict  for  plaintiff." 

There  was  a  verdict  for  plaintiff  for  |10,- 
000  and  Judgment  accordingly.     Being  re> 
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fused  a  new  trial,  defendant  duly  appealed  to 
this  court 

[t]  II.  The  demurrer  to  the  evidence  was 
Itroperly  refused.  Plalntlfl's  evidence  that 
the  car  was  going  15  or  16  miles  an  hour 
and  should  hlive  «topped  within  15  feet; 
and  that  the  child  was  in  the  middle  of  the 
track  when  the  motorman  driving  the  ap- 
proaching car  was  50  to  70  feet  away,  shows 
that  the  motorman,  whose  duty  it  was  to 
keep  a  sharp  lookout  ahead,  violated  his 
duty  In  not  stopping  or  slackening  bla  car 
so  as  to  avoid  injuring  the  plaintiff.  The 
defendant's  evidence  that  the  car  was  going 
8  miles  an  honr,  and  could  have  been  stopped 
in  40  feet,  shows  the  same  thing.  There  was 
then  evldmce  of  the  defendant's  negligence 
and  that  it  caused  the  plaintifTs  injury.  It 
was  for  the  Jury  to, say  wbefther  the  plaintiff 
would  have  been  hurt  had  the  motorman 
used  the  proper  diligence  to  stop  or  slacken 
the  car  after  she  was  in  the  middle  of  the 
track  in  front  of  the  car  he  was  driving. 
She  was  then  In  an  obvious  place  of  peril 
and  was  of  such  tender  age  as  not  to  appre- 
ciate her  danger,  as  a  matter  of  law.  We 
therefore  rule  this  point  against  the  defend-  - 
ant 

[2]  III.  But  it  is  earnestly  argued  that 
while  the  potion  properly  pleaded  ordinary 
nej^igence  and  facts  Invoking  the  humanity 
doctrine  in  the  Ame  count  in  the  petition, 
plaintiff's  Instruction  No.  1  was  errcmeous 
because  it  embodied  both;  that  the  plaintiff 
should  have  asked  a  separate  instruction  for 
each  spedflcation  of  negligence.  We  have 
carefully  read  the  argument  of  ftarned  coun- 
sel, and  we  cannot  agree  to  the  fiistinctlcn. 
The  case  of  Clark  v.  Bailroad,  242  Mo.  670, 
596,  148  S.  W.  472,  478,  opinion  by  Graves, 
3,,  expressly  holds  that  acts  of  n^Ugence 
under  the  humanitarian  rule  may  properly 
be  embraced  in  the  same  counts  with  other 
acts  ot  negligence,  for  the  reason  that — 

"Acts  *  *  •  of  the  same  general  nature, 
all  of  which  may  be  true,  and  either  of  which 
or  all  of  which  may  have  caused  the  accident 
or  injury,  may  be  pleaded  in  one  count"  (citing 
cases). 

And  that  quoting  White  v.  Balh-oad,  202 
Mo.  loc.  clt.  660,  101  S.  W.  21: 

"The  uniform  practice  has  been  to  so  plead 
them;  no  injury  results  therefrom  to  the  de- 
fendant that  we  can  see;  and  there  is  no  more 
confusion  in  blending  them  in  one  count  than 
would  come  in  setting  out  each  specification  of 
negligence  in  a  separate  count" 

[3]  What  Is  here  said  as  to  pleading  other 
acts  of  negligence  and  acts  of  negligence  that 
bring  the  case  within  the  humanitarian  rule 
is  also  true  of  including  them  in  one  in- 
struction. But  in  no  event  could  defendant 
in  this  case  complain  of  their  combination, 
because  it  submitted  them  in  its  instructions 
D-rl  and  D-2  separately  to  the  Jury. 

[4]  IV.  But  it  is  strrauonsly  insisted  that 
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It  was  error  to  submit  the  case  on  tbe  theory 
of  n^llgenoe  because  of  a  high  rate  of  speed 
(15  or  16  miles  per  hour  testified  to  by  plain- 
tiffs witnesses),  for  the  reason  that  the  evi- 
dence that  the  car  could  hare  been  stopped 
in  16  feet,  as  testified  to  by  plaintiff's  ex- 
pert. If  mnntng  at  15  or  16  miles  per  hour, 
is  untrue  and  Impossible  as  a  matter  of  Judi- 
cial knowledge.  We  are  cited  to  no  author- 
ity so  holding,  and  we  think  the  weight  of 
tbe  "expert's"  evidence  in  that  regard  was 
for  the  jury.  It  may  be  that  the  Jury  did  not 
believe  the  car  could  have  been  stopped  In 
15  feet  going  at  that  rate  of  speed,  but  could 
have  been  "slowed  up"  sufficiently  so  as  to 
avoid  the  injury  which  plaintiff  sustained. 
We  overrule  defendant's  contention  on  this 
point 

[i,  •]  V.  Defendant's  learned  counsel  also 
contoid  there  was  no  evidence  on  which  to 
base  the  submission  of  tbe  case  on  the  hu- 
manitarian rule.  But  we  cannot  take  that 
view.  It  was  the  duty  of  defendant's  motor- 
man  in  charge  of  the  approaching  car  to  keep 
a  sharp  lookout  ahead,  especially  when  pass- 
ing a  standing  car,  lest  persons,  whose  view 
of  the  approaching  car  might  be  obstructed, 
might  get  upon  the  track  upon  which  the 
motorman  was  operating  his  car,  without 
knowing  that  his  car  was  approaching.  In 
any  event,  the  evidence  is  that  the  child  waa- 
in  the  middle  of  the  north  4rack,  upon  which 
the  car  which  struck  her  was  being  operated, 
when  said  car  was  60  to  70  feet  away  from 
and  approadilng  het.  She  being  an  Infant 
but  4^  years  of  age  was  lo  peril,  not  only 
while  on  safd  track,  but  while  In  the  street 
approachldg  it,  and  was  oblivious  of  her 
danger,  on  account  of  her  tender  years,  as  a 
matter  of  law.  It  was  therefore  the  duty  of 
said  motorman  to  see  and  rescue  her  from 
her  peril  hy  stopping  or  slowing  down  liis 
car,  under  the  humanitarian  rule,  if  be,  by 
exercidng  tbe  care  the  circumstances  de- 
manded, could  do  so.  This,  under  the  evi- 
dence of  both  parties,  be  could  have  done,  as 
we  have  pointed  out  in  the  first  paragraph  of 
our  opinion. 

[7]  VI.  But  it  Is  strenuously  argued  that 
the  rule  of  defendant  requiring  motormen  in 
charge  of  a  moving  car  to  come  to  a  stop 
before  passing  a  car  standing  was  impr<^)erly 
admitted  in  evidence,  and  the  error  was  not 
cured  by  the  instructlMi  asked  by  defendant 
and  given  by  the  court  stating  that  the  viola- 
tion of  said  rule  would  not  in  and  of  itself 
authorize  a  verdict  for  plaintiff. 

In  this  case  plaintiff  pleaded  said  rule,  but 
it  was  not  necessary  to  do  so. 

Said  rule  was  admissible  in  evidence  as 
one  "•  •  •  evidentiary  fact  tending  to 
show  lack  of  ordinary  care  on  the  part  of 
the  defendant,"  without  b^ng  pleaded.  Kin- 
ney V.  Met.  Street  Ry.  Co.,  261  Mo.  loc.  cit 
113,  169  S.  W.  26;  Lackey  v.  United  Ry.  Co., 
231  S.  W.  loc.  dt.  963. 

It  Is  true  that  the  violation  of  said  rule, 
b^ng  self-imposed,  would  not  constitute  neg- 


ligence per  se,  as  would  tbe  violation  of  a 
valid  police  regulation  created  by  statute  or 
city  ordinance.  We  do  not  consider  the  rul- 
ing in  Barney  v.  Railway,  126  Mo.  392,  393, 
28  S.  W.  1069,  26  L.  R.  A.  847,  that  because 
the  railroad  had  instructed  its  employees  to 
keep  its  yards  dear  of  or  look  oat  for  boys, 
it  was  their  duty  to  do  so,  as  a  matter  of 
law.  In  that  case  the  boys  were  trespassing 
and  had  no  right  in  the  railroad  yards,  and 
the  rule  not  only  did  not  give  them  any  such 
right,  but  was  intended  to  notify  and  Impress 
upon  the  children  they  had  no  such  right 
That  case  Is  not  in  conflict  with  tbe  later 
cases  of  this  court  above  cited,  holding  that 
rules  for  regulating  the  duties  of  trainmen 
are  admissible  as  evidence  of  th^  duties, 
and  the  violation  thereof,  while  not  negli- 
gence per  se.  Is  evidence  of  neglig«ice  to  go 
to  the  Jury. 

It  Is  true  that  the  Supreme  Court  of  Min- 
nesota, in  Fonda  v.  St  Paul  By.  Co.,  71 
Minn.  438,  74  N.  W.  166,  70  Am.  St  Rep. 
341,  supports  the  contention  of  learned  coun- 
sel for  respondent  and  holds  that  the  viola- 
tion of  self-imposed  rules  regulating  the 
duties  of  railroad  employees  in  the  operation 
of  its  cars  Is,  not  admissible  at  all  in  suits 
by  Individuals  injured  by  failure  to  comply 
with  such  rule;  that  It  neither  constitutes 
negligence  per  se  nor  evidence  of  negligence 
or  want  of  due  care  In  operating  Its  cars. 
But  we  think  the  foregoing  decisions  of  this 
court  that  tbe  violation  of  such  rules  is  an 
evidentiary  fact  to  show  want  of  due  care 
are  sound  law,  and  we  see  no  reason  to  de- 
part therefrom. 

We  think  therefore  that  there  was  no  error 
in  admitting  said  rule  in  evidence,  especially 
since  the  proper  legal  effect  thereof  was 
carefully  limited  by  the  Instruction  D-4  asked 
and  given  for  defendant 

VII.  As  to  the  amount  of  the  verdict: 

[I]  We  have  set  out  the  evidence  very  ful- 
ly in  our  statement  of  the  case,  touching 
plaintifrs  Injuries.  It  is  a  round  sum  which 
the  Jury  awarded  her;  but  in  view  of  tho 
tender  years  of  the  plaintiff,  tbe  long  time 
she  will  have  to  endure  her  disfigurement 
and  maimed  condition  and  resultant  nervous- 
ness, we  cannot  feel  firmly  Justified  to  Inter- 
fere with  the  cimdusion  of  the  Jury,  which 
seems  to  have  been  a  Jury  which  exercised 
Its  Judgment  as  to  the  amount  plaintiff 
should  recover,  with  reasonable  moderation 
as  compared  with  the  Juries  In  very  many 
cases  which  have  recently  come  before  us 
during  this  era  of  high  cost  of  living. 

Let  the  Judgment  below  be  affirmed.  It  Is 
so  ordered. 

BROWN,  C,  not  sitting. 
RAGLAND,  C,  concurs. 

I'ER  CURIAM.  The  foregoing  opinion  by 
SMALL,  C,  is  ndo]irod  as  the  opinion  of  the 
court 

All  the  Judges  concur;  ELDER,  J.,  In  Judg- 
ment of  ?7,500.  . 
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(Supreme  Court  of  Missouri,  DiTision  No.  1. 
Dec.  19,  1921.) 

1.  Trost*  «=>2I( I)— Writing  held  •affloiant  to 
establUh  trust  In  Iwid. 

A  letter  from  fatiier  to  daughter:  "I  can* 
not  send  your  rent  money  now.  Try  to  get 
along  until  I  collect  it.  L  have  given  you  Uie 
L.  land,  and  it  is  yours  forever  for  your  own 
persona]  benefit,  and  I  think  that  is  help  enough 
now"— AeM  sufficient  to  establish  the  existence 
of  an  alleged  trust  in  land  under  Rev.  St.  1919, 
f  2263,  the  legal  title  being  in  the  writer  of 
the  letter,  and  the  daughter  already  being  in 
possession  and  control  of  such  land. 

2.  Tmsts  «s»ll2— Deolaratlon  of  trust  to  be 
read  In  light  of  facts  and  elroiimstances. 

When  essential  to  a  true  understanding  of 
the  meaning  of  an  instrument  relied  on  as  es- 
tablishing the  existence  of  a  trust  in  land,  the 
writing  will  be  read  in  the  light  of  all  the  facta 
and  circumstances  attendant  upon  its  malting, 
and  which  would  be  presumed  to  be  in  the  mind 
of  -the  one  who  issued  it  at  the  time  of  its  is- 
suance,, under  Rev.  St.  1919,  {  2263. 

3.  Trusts  «=9l3,  114— Trust  In  land  held  ex- 
eottted,  and  that  It  was  voluntary  Is  Imuu 
tertal. 

Where  a  father  bought  and  placed  hia 
daughter  in  possession  and  control  of  land,  and 
subsequently  wrote  her  a  letter  that  he  had 
given  it  to  her,  and  that  it  was  hers  forever, 
the  trust  SO  manifested  was  an  executed  trust, 
and  it  was  of  no  consequence  that  it  was  vol- 
untary. 

4.  Trusts  <E73l3l  —  Title  held  to  pass  under 
statute  of  uses. 

Where  father  invested  daughter  with  the 
possession,  control,  and  entire  beneficial  in- 
terest in  laud,  and  thereafter  by  letter  told 
her  that  the  land  was  hers  forever,  the  legal 
title  to  the  land  passed  to  the  daughter  under 
the  statute  of  uses. 

Appeal  from  ClrcDit  Court,  Harrison  Coon- 
ty;  L.  B.  Woods,  Judge. 

Action  by  Cora  B.  Neal  against  William 
B.  Bryant.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed,  with  directions. 

Frlsby  &  Frlsby  and  Geo.  W.  Wanamaker, 
all  ot  Bethany,  for  appellant 

A.  S.  Ciunming,  of  Bethany,  for  respond- 
ent. 

BAOLAND,  C.  This  is  a  statutory  action 
to  determine  and  qoiet  title  to  32.67  acres  of 
land  in  Harrison  oonnty.  Joseph  F.  Bryant, 
Sr.,  is  tbe  common  source  of  title.  PlalntUI 
claims  that  said  Bryant  in  bis  lifetime  gave 
lier  the  land  and  afterward  declared  in  writ- 
ing that  be  beld  It  in  trust  tot  her,  and  tbat 
the  trust  declared,  being  a  dry  or  passtre 
one,  was  executed  by  the  statute.  Defendant 
claims  under  tbe  will  of  Bryant. 
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Bryant  died  testate  January  16, 1917,  with- 
out having  made  any  formal  conveyance  ot 
the  land  in  controversy  to  any  one.  He  had 
been  married  twice;  plalnflff  and  two  sons 
were  children  of  tbe  first  marriage,  and  de- 
fendant, four  other  sons,  and  three  daugh- 
ters were  the  fruits  of  tbe  second  marriage, 
tie  was  a  man  of  great  wealth.  He  seems  to 
have  made  a  tentative  distribution  of  a  part 
of  his  estate  among  his  children  during  his 
lifetime.  His  method  of  making  such  dis- 
trtbntion  was  to  allot  to  each  a  particular 
ftmd,  or  security,  or  parcel  of  real  estate,  and 
turn  over  the  Income  or  rent  to  tbe  distribu- 
tee, but  retain  tbe  legal  ownership  In  him- 
self. He  kept  an  account  xrlth  his  children 
in  debit  and  credit  form.  He  started  the  ac- 
count of  each  with  a  fixed  credit — a  tentative 
distributive  share  of  his  estate.  Whenever 
he  determined  to  Increase  this  amount  be 
entered  an  additional  credit.  Against  tbe 
amounts  so  credited  to  eadi  be  diarged  each 
respectively  with  tbe  property,  real  or  per- 
gonal (not  the  Income),  set  apart  for  his  ben- 
efit. In  two  instances  be  seems  to  have  made 
changes  In  tbe  provisional  allotment  of  real 
estat&  This  be  did  by  crediting  with  such 
property  tbe  account  of  the  child  for  whom 
It  bad  previously  been  set  apart,  and  then 
charging  it  to  tliat  of  another.  His  last  will 
was  executed  July  9,  1915.  Tbe  accounts 
with  his  children  show  no  entries  of  a  date 
subsequent  to  that. 

By  his  will,  Bryant  confirmed  the  tentative 
partial  distribution  of  bis  property  made  in 
his  lifetime,  and  made  complete  disposition 
of  tbe  remainder.  With  one  exception,  all 
devises  of  real  estate  to  his  children  were  for 
life  only,  with  remainders,  in  most  instances, 
to  the  heirs  of  the  body  of  the  life  tenant. 
Tbe  exception  Just  noted  Is  caatained  in 
paragraph  seventeenth  of  the  will,  whic^ 
reads  in  part  as  follows: 

"I  also  give  and  bequeath  to  my  son,  Wil-' 
liam  P.  Bryant,  all  the  real  estate  I  may  die 
seized  of,  wherever  situated,  which  I  have  not 
disposed  of  during  my  lifetime  and  in  this  will. 
To  have  and  to  hold  the  same  unto  the  said 
William  P.  Bryant,  his  heirs  and  assigns  for- 
ever." 

The  several  i>leces  of  real  estate  devised  to 
plaintiff  were  for  life,  with  remainders  to 
one,  or  the  other,  or  both  of  her  sons.  Kfteen 
thousand  dollars  was  placed  In  the  hands  ot 
a  trustee,  who  was  directed  to  pay  the  net 
income  thereof  to  her  during  her  life,  and  at 
her  death  to  her  children  until  tbe  young- 
est became  of  age,  when  the  trust  should  ter- 
minate and  the  fund  be  divided  among  her 
children  living  at  that  time. 

On  January  25,  1916 — about  six  months 
after  the  execution  of  bis  will — Bryant  pur- 
chased from  cme  Leazenby  the  land  In  con- 
troversy,  paying   $500   therefor.     This   land 
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was  situated  In  the  immediate  vicinity  of  tbe 
little  dty  of  Bethany  and  lay  adjoining  a 
tract  of  aboat  10  acres,  upon  wblcb  plaintiff 
and  ber  family  were  at  that  time  residtng. 
Whether  she  had  title  to  the  10-acre  tract,  or 
whether  she  had  merely  been  put  in  posses- 
sion of  it  by  ber  father  under  the  plan  of 
distribution  heretofore  described,  the  evi- 
dence does  not  show.  It  seems  that  he  at 
least  had  had  the  residence  built  oa  it  for 
her.  In  any  evept,  as  soon  as  the  Leazenby 
land  bad  been  bought,  he  Immediately  put 
plaintiff  in  possession  of  it.  He  himself  nev- 
er exercised  any  acts  of  ownership  over  it; 
on  the  contrary,  he  expressly  denied  owner- 
ship; to  a  number  of  people  who  came  to 
rent  or  buy  porticws  of  it,  he  said  it  was  not 
his,  but  Oora's.  Ten  or  12  acres  of  the  land 
were  in  cultivation;  the  remainder  was  j;ia8- 
ture.  Through  the  agency  of  ber  husband, 
plaintiff  rented  the  plow  land  for  tbe  crop- 
ping season  of  1916;  she  pastured  bar  own 
cows  and  those  of  ptbers  on  tbe  grass  land, 
collected  the  rentii,  repaired  the  fences,  and 
in  all  respects  treated  the  land  as  her  own. 
In  November,  1916,  she  made  a  contract  wltb 
one  Bartlett  to  lease  him  the  plow  land  for  a 
term  of  two  years;  Bartlett,  however,  In- 
sisted on  having  a  lease  from  Bryant,  whom 
he  supposed  had  the  title.  Bryant  thereup- 
on Joined  plaintiff  in  the  execution  of  the 
lease,  which  provided,  among  other  things, 
that  tbe  tenant  should  till  the  demised  prem- 
ises under  the  direction  of  plaintiff's  hus- 
band, and  should  deliver  to  him  tbe  part  of 
tbe  crops  agreed  ui>on  as  rent. 

In  December,  1916,  plaintiff  wrote  ber  fath- 
er tbe  following  letter: 

"Dec.  23,  1918. 
"Dear  Father:    Can  yon  advance  me  my  rent 
money  for  the  next  month,  as  I  need  it  for 
Christmas?    I   am   economical  as  can  be  but 
can't  quite  manage. 


"Yonr  daughter, 


Cora." 


On  tbe  back  of  this  letter  be  replied  as 
follows: 

"Dear  Cora:  I  can't  send  your  rent  money 
now.  Try  to  get  along  nntil  I  collect  it.  I 
have  given  yon  tbe  Leazenby  land,  and  it  is 
yours  forever  for  yonr  own  personal  benefit, 
and  I  think  that  is  help  enough  now. 

"Tour  father,  Joieph  T.  Bryant" 

As  stated,  Bryant  died  January  16,  1917. 
He  left  no  real  estate  which  would  pass  as 
a  devise  to  tbe  defendant  under  paragraph 
seventeenth  of  tbe  will,  heretofore  set  out, 
tmless  It  was  the  land  in  controversy.  That 
the  land  was  not  mentioned  in  the  accounts 
tbe  testator  kept  with  his  children. 

Tbe  court  found  and  adjudged  that  plain- 
tiff had  no  interest,  either  legal  or  equitable^ 
in  the  land  in  controversy,  but  that  defend- 
ant was  tbe  absolute  owner  thereof,  having 


title  thereto  In  fee  simple.  From  that  judg- 
ment plaintiff  prosecutes  this  appeal. 

There  can  be  no  questicm  but  that  Joseph 
F.  Bryant,  Sr.,  bought  the  land  In  controver- 
sy for  the  express  purpose  of  making  a  fur- 
ther provision  for  appeUant  out  of  bis  estate, 
and  that  he  gave  it  to  her  in  fulfillment  ot 
that  purpose.  She  concedes  that-  be  never  by 
formal  conveyance  transferred  to  ber  either 
the  legal  or  equitable  title,  but  contends  that, 
according  to  a  declaration  of  trust  made  by 
him,  he  had  prevlotisly  thereto  Invested  ber 
with  the  entire  beneficial  interest  in  the  land, 
retaining  in  himself  only  tbe  naked  legal  title 
wtaicli  passed  to  ber  under  the  statute  of 
uses.  Tbe  sufficiency  of  the  writing  relied 
upon  to  establish  the  existence  of  tbe  alleged 
trust  Is  tbe  only  question  presented  for  deci- 
sion. 

[1,2]  The  statute  of  frauds  (section  2263, 
R.  S.  1919)  furnishes  tbe  sole  test  of  the  ade- 
quacy of  the  writing  under  consideration  as 
a  declaration  of  trust  Our  statute,  follow- 
ing in  form  the  early  Xkigllsh  statute  (St  29 
Car.  n,  c.  3,  i  7),  does  not  reqnire  trusts  or 
confidences  In  land  to  be  created  by  an  in- 
strument In  writing,  but  mwely  that  tbey 
"shall  be  manifested  and  proved  by  some 
writing  signed  by  the  party  who  is,  or  shall 
be,  by  law,  «iabled  to  declare  such  trust." 
Lane  ▼.  Ewing,  81  Mo.  75,  86,  77  Am.  Dec. 
632;  Ranney  v.  Byers,  219  Pa.  332,  68  AtL 
971,  123  Am.  St  Rep.  660;  26  R.  0.  L.  1198. 
And  where  the  existence  of  the  trust  merely, 
and  not  its  creati(Hi,  is  sought  to  be  shown,  it 
is  not  necessary  to  produce  an  instrument 
framed  fk>r  the  purpose  of  acknowledging  the 
trust;  It  is  fully  sufficient.  If  tbe  recognition 
or  admission  of  it  is  incidentally  made  In  a 
letter,  pleading,  or  other  writing,  signed  by 
tbe  party  to  be  charged.  Hall  v.  Bank,  145 
iMo.  418,  46  8.  W.  1000;  Kingsbury  ▼.  Bum- 
side,  58  111.  310,  329,  11  Am.  Rep.  67.  Nor  is 
any  particular  form  of  wordd  required.  Tbe 
words,  "trust"  or  "trustee,"  or  thrfr  equlva- 
lants,  are  not  necessary.  It  Is  sufficient  If 
tbe  writing  clearly  manifests  the  existence 
of  a  trust,  and  what  tbe  trust  is.  In  re  Es- 
tate of  Soulard,  141  Mo.  642,  664,  43  S.  W. 
617:  Harris  Banking  Co.  v.  Miller,  190  Mo. 
640,  670.  89  S.  W.  629.  1  L.  R.  A.  (N.  S.)  790. 
And  such  writing  like  any  other,  may,  when 
essential  to  a  true  imderstanding  of  its  mean- 
ing, be  read  in  the  light  of  all  tbe  facts  and 
circumstances  attendant  upon  its  making, 
and  which  would  be  presumed  to  have  been 
in  the  mind  of  the  one  who  Issued  it  at  the 
time  of  its  Issuance. 

The  writing  in  this  case  Is  a  father's  re- 
sponse to  a  daughter's  request  for  further 
advancements.  In  it  he  puts  aside  ber  en- 
treaty by  reminding  her  of  a  provision  re- 
cently made  for  her.    This  Is  his  language: 

"I  have  given  you  the  Leazenby  land,  and  it 
is  yours  forever  for  yonr  own  personal  benefit 
I  Uiink  that  is  help  enough  now." 
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The  extrinsic  evidence  shows  that  she  then 
was,  and  for  nearly  a  year  had  been,  Invest- 
ed with  the  possession,  control,  and  use  of 
the  Leazenby  land,  and  in  this  writing  her 
father  declared  that  this  possession,  control, 
and  use — the  land  Itself — he  had  given  her; 
that  It  was  hers  forever  for  her  own  personal 
benefit.  As  he  was  then  the  holder  of  the 
legal  title,  he  declared  In  this  writing  by  nec- 
essary implication  that  he  held  such  title 
in  trust  for  her.  Bec^ndent  argues  that  in 
view  of  the  provisions  of  the  will,  by  which 
all  the  'devises  of  real  estate  to  his  children 
were  made  for  their  respective  lives  only, 
with  remainders  to  other  persons,  Bryant 
could  not  have  intended  to  have  given  this 
land  to  appellant  In  fee;  that  In  the  light  of 
these  provisions  the  conclusion  must  be: 
That,  while  Bryant  allowed  the  appellant  the 
Income  from  the  Leazenby  land  temporarily, 
and  doubtlessly  Intended  to  give  her  some  es- 
tate in  it  at  some  future  time,  when  he  had 
decided  just  what  that  estate  would  be  and 
what  disposition  he  would  make  of  the  re- 
mainder, yet  he  died  before  his  purposes  and 
Intentions  in  that  respect  had  sufficiently 
crystallized  for  him  to  execute  them.  But 
the  language  of  the  writing  leaves  no  doubt 
as  to  what  estate  he  had  given  her.  Its  lan- 
guage in  that  respect  is  not  vague  and  indefi- 
nite ;  it  is  clear  and  unequi vocable.  "It  [Lea- 


BBYANX  1077 

S.W.) 

zenby  land]  is  yours  forever  for  your  own 
personal  benefit" 

[3]  The  writing  we  think  substantially 
complied  with  the  requirements  of  the  stat- 
ute ;  It  manifested  the  existence  of  «i  trust — 
its  subject,  Its  object,  and  its  terms.  The 
trust  so  manifested  and 'proved  was  an  eze- 
cnted  trust;  nothing  remained  to  be  done  to 
complete  it  It  Is  of  no  consequences,  there- 
fore, that  it  was  voluntary.  Watson  v. 
Payne,  143  Mo.  App.  721,  728,  128  S.  W.  238. 

[4]  As  Bryant  had  invested  appellant  with 
the  entire  beneficial  interest  In  the  land  In 
controversy,  and  thereafter  declared  in  ef- 
fect that  he  held  the  legal  title  in  trust  for 
her,  that  title,  under  the  statute  of  uses,  also 
passed  to  her.  The  land,  therefore,  was  not 
devised  to  the  defendant;  it  had  been  dis- 
posed of  during  the  lifetime  of  the  testator. 

The  judgment  of  the  circuit  court  is  re- 
versed, with  directions  to  that  court  to  enter 
judgment  for  plaintiff  in  accordance  with  the 
views  herein  expressed. 

BROWN,  a,  absait 
SMALL,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
RAGLAND,  C.,  is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  the  Judges  concur. 
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WALKER  V.  GARLAND  st  al. 
(No9.  267-3490.) 

(Commiuion  of  Appeals  of  Texas,  Section  B. 
Jan.  4,  1922.) 

1.  Appeal  and  arror  9=9854(2) — Judgment  not 
reversed  because  based  on  erroneous  reason. 

The  Supreme  Court  will  not  reverse  a 
judgment  of  the  trial  court  or  of  the  Court  of 
GiTJI  Appeals,  if,  eonsidering  the  whole  case, 
the  judgment  is  right,  though  an  erroneous 
reason  or  ground, may  have  been  assigned  for 
entering  it. 

2.  Judgment  4=5929— Action  not  malntalnablo 
on  foreign  Judgment  In  favor  of  Intervenor 
foreoloslng  lien  before  final  disposition  of 
ease. 

Under  Bev.  St.  art.  1997,  providing  that 
only  one  final  judgment  shall  be  rendered,  and 
article  2000,  relative  to  judgments  foreclosing 
liens,  a  foreign  judgment  rendered  in  favor  of 
an  intervener,  foreclosing  a  mortgage  and  pro- 
viding that  it  should  be  a  lien  on  described 
property  second  only  to  a  mortgage  in  favor 
of  the  plaintiff  upon  which  decree  of  foreclo- 
sure was  to  be  rendered,  snd  that,  if  not  paid, 
an  order  of  sale  should  issue,  subject,  however, 
to  the  judgment  and  decree  to  be  rendered  for 
plaintiff,  was  not  a  final  judgment  on  which 
an  action  could  be  maintained  under  the  full 
faith  and  credit  clause  of  the  United  States 
Constitution,  especially  where  the  proceeds 
of  a  sale  of  the  described  property  have  not 
been  applied  on  the  judgment. 

3.  Judgment  ^=3822  (3)— Foreign  Judgment 
oonduslve  on  the  merits. 

A  judgment  rendered  by  a  competent 
court  having  jurisdiction  in  one  state  is  con- 
clusive on  the  merits  in  the  courts  of  every 
other  state,  when  made  the  basis  of  an  action, 
and  the  merits  cannot  be  reinvestigated. 

4.  Judgment  4=9815— Foreign  Judgment  not 
conclusive  unless  final. 

Before  a  judgment  rendered  in  one  state 
is  entitled  to  acceptance  in  the  courts  of  an- 
other state  as  conclusive  on  the  merits,  it 
must  be  a  final  judgment,  and  not  merely  an 
interlocutory  decree. 

5.  Mortgagee  4=9556— No  action  on  Judgment 
until  deficiency  ascertained. 

A  judgment  foreclosing  a  mortgage,  even 
if  final,  cannot  be  sued  on  until  the  proceeds 
of  the  mortgaged  property  have  been  applied 
thereon  and  the  balance  due  thereon  definitely 
ascertained. 

6.  Judgment  4=9929— Foreign  Judgment  must 
oreate  definite  Indebtedness. 

In  order  that  an  action  may  be  maintained 
on  a  judgment  of  a  sister  state,  the  judgment 
mast  be  of  such  a  nature  as  to  create  a  defi- 
nite and  absolute  indebtedness. 

7.  Evidence  4=935— Effect  of  foreign  Judgment 
determined  by  local  laws  when  foreign  laws 
not  proved. 

The  force  and  effect  given  to  an  Olclahoma 
judgment  must  be  determined  by  the  laws  of 
Texas,  where  no  proof  was  made  of  any  con- 


struction given  thereto  by  the  laws  of  Okla- 
homa. 

Brror  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  W.  J.  Walker  against  D.  N.  Gar- 
land and  otliers.  A  Judgment  for  defendants 
was  affirmed  by  the  Court  of  Civil  Appeals 
(220  S.  W.  309),  and  plaintiff  brings  error. 
Affirmed. 

Gaines  &  Corbett,  of  Bay  City,  for  plaintiff 
in  error. 

J.  W.  Conger,  of  San  Antonio,  and  W.  E. 
Davant,  of  Bay  City,  for  defendants  in  error. 

HAMILTON,  J.  Plaintiff  In  error,  W.  J. 
Walker,  brought  suit  in  the  district  court  of 
Matagorda  county,  Tex.,  against  D.  N.  Gar- 
land, Inez  Garland,  bis  wife,  J.  C.  Barr,  and 
Olli^  Lou  Barr,  bis  wife,  upon  a  judgment 
rendered  May  12,  1917,  in  the  district  court 
of  Oklahoma  county,  Okl.,  in  favor  of  Walker 
as  intervening  plaintiff  in  the  suit  of  Union 
Trust  Company  et  al.  v.  D.  N.  Garland  et  al., 
numbered  13315  on  the  docket  of  said  court. 
The  petition  alleges  that  the  amount  of  the 
judgment  is  $8,662.50,  with  interest  thereon 
from  May  12,  1917,  and  all  costs;  that  no 
part  thereof  has  been  paid  or  satisfied ;  and 
prays  for  Judgment  therefor  against  each  of 
the  defendants  and  for  general  relief.  There 
was  attached  to  and  filed  with  the  petition  a 
transcript  of  the  proceedings  In  the  Okla- 
homa court,  duly  authenticated,  as  required 
by  section  906  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St.  f  1520). 

The  Judgment  upon  which  the  suit  is  based, 
omitting  preliminaries,  is  as  follows: 

"It  is  therefore,  by  the  court,  ordered,  ad- 
judged, and  decreed  that  the  intervener  and 
cross-petitioner,  W.  J.  Walker,  have  and  re- 
cover judgment  of  and  from  the  defendants 
Daniel  N.  Garland,  Inez  Garland,  his  wife,  and 
J.  C.  Barr,  and  Ollie  Lou  Barr,  liis  wife,  in  the 
sum  of  $8,662.60,  together  with  interest  there- 
on from  this  date,  at  the  rate  of  6  per  cent, 
per  annum  until  paid,  together  with  all  costs 

of  this  action  taxed  at  ? ,  and  that  the 

same  be  and  hereby  is  adjudged  and  decreed  to 
be  a  lien  on  the  property  hereinbefore  describ- 
ed, second  only  to  a  mortgage  on  the  same 
property  in  favor  of  the  Union  Trust  Com- 
pany, upon  which  decree  of  foreclosure  is  to 
be  rendered  in  this  case. 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  by  this  court  that  the  said  mort- 
gage deed,  given  on  the  2.5th  day  of  May, 
1912,  be  and  the  same  is  hereby  foreclosed 
upon  the  real  estate  hereinbefore  descrilied,  and 
that  in  event  the  judgment  herein  rendered  in 
favor  of  the  said  W.  J.  Walker  be  not  paid 
or  satisfied  within  six  months  from  the  12th 
day  of  May,  1917,  that  an  order  of  sale  iasue 
out  of  the  clerk's  office  of  this  court,  directed 
to  the  sheriff  of  Oklahoma  county.  Old.,  com- 
manding him  to  advertise  and  sell  as  upon  ex- 
ecution without  appraisement  the  following 
described  property  located  in  Oklahoma  City, 
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of  property  given.] 

"Tbia  order  of  sale  is  made,  however,  subject 
to  the  judgment  and  decree  in  favor  of  the 
Union  Trust  Company  hereafter  to  be  render- 
ed in  the  cause,  and  that  the  said  sheriff  Is 
directed  to  pay  out  from  the  proceeds  of 
said  sale:  (1)  All  court  costs  and  costs  of 
sale;  (2)  the  amonnt  of  the  judgment  herein 
rendered  in  favor  of  W.  J.  Walker,  and  that 
the  balance,  if  any,  be  brought  into  court  to 
abide  the  further  orders  of  the  same." 

Defendants'  pleadings  were  long  and  un- 
important, because  no  proof  was  offered  to 
sustain  them. 

The  trial  court  heard  all  the  pleadings  and 
all  the  evidence,  and  at  the  conclusion  sus- 
tained defendants'  plea  to  the  jurisdiction 
and  dismissed  the  suit.  The  Court  of  Civil 
Appeals  affirmed  the  judgment  on  the  ground 
that  the  judgment  of  the  Oklahoma  court,  on 
which  the  suit  was  brought,  was  not  a  final 
judgment:  Plaintiff  in  error  made  applica- 
tion for  and  secured  a  writ  of  error,  and  the 
cause  has.  been  assigned  for  consideration 
and  recommendation. 

'  No  evidence  was  Introduced  in  the  trial  of 
the  case  except  the  authenticated  judgment, 
upon  which  the  suit  was  brought,  and  section 
6153  of  the  Revised  Laws  of  Oklahoma,  pro- 
viding that.  If  execution  shall  not  be  sued 
out  within  five  years  from  the  date  of  a 
judgment,  it  shall  become  dormant 

[1]  The  Supreme  Court  will  not  reverse  a 
judgment  of  the  trial  court  or  of  the  Court 
of  Civil  Appeals,  If,  considering  the  whole 
case,  the  judgment  is  right,  although  an  er- 
roneous reason  or  ground  maj-  have  beesu 
assigned  for  entering  it  Therefore  plaintiff 
in  error's  complaint  at  the  action  of  the  Court 
«t  Civil  AK>eal8  in  affirming  the  judgment 
of  the  trial  court,  notwithstanding  it  held 
the  trial  court  in  error  In  its  groimd  of  dis- 
missal, is  wlttiout  legal  basis,  if  the  judg- 
ment was  correct  on  any  ground.  Avery  v. 
Poller  &  Bro.,  92  Tex.  337,  48  S.  W.  572,  49 
S.  W.  219,  60  S.  W.  122,  71  Am.  St.  Rep.  849; 
T.  &  P.  Ry.  Co.  T.  Purcell,  91  Tex.  586,  44  S. 
W.  1058. 

[2]  The  Judgment  of  the  trial  court  prt^ 
erly  disposed  of  the  case,  though  it  had  juria- 
diction,  because  the  judgment  of  the  district 
court  of  Oklahoma  is  not  a  final  judgment 
when  its  force  and  effect  are  measured  by 
the  laws  of  Texas.  In  so  far  as  this  record 
shows,  the  final  determination  of  the  case 
as  between  the  original  parties  has  not  been 
bad. 

"We  know  of  no  anthority  in  Texas  that 
authorizes  an  intervener  to  bring  up  a  case  on 
appeal  in  this  state  before  such  final  disposi- 
tion of  the  case  as  between  these  parties. 
To  permit  such  a  practice  would  cause  the 
remedy  of  intervention  to  produce  a  multiplici- 
ty of  suits  relating  to  the  same  subject  mat- 
ter, instead  of  preventing  a  multiplicity  of 
suits  which  is  the  main  object  of  that  remedy. 
Such  a  judgment  as  this  could  not  be  consid- 
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Judgment  held  in  abeyance  until  an  unde- 
termined issue  is  tried  is  not  a  final  judg- 
ment   Linn  V.  Arambonld,  55  Tex.  620. 

"A  decree  of  sale  in  a  foreclosure  suit,  which 
settles  all  the  rights  of  the  parties  and  leaves 
nothing  to  be  done  but  to  make  the  sale  and 
pay  out  the  proceeds,  is  a  final  decree  for  the 
purposes  of  an  appeal."  Grant  v.  Phoenix  Ins. 
Co.,  106  U.  S.,  429,  1  Sup.  Ct  414,  27  L.  Bd. 
237. 

But  as  yet  there  is  In  this  case  no  decree 
of  sale.  The  court  decreed  that  W.  J.  Walker 
have  and  recover  judgment,  and  "that  the 
same  be  and  hereby  Is  adjudged  and  decreed 
to  be  a  Hen  on  the  property  hereinbefore  de- 
scribed, second  only  to  a  mortgage  on  the 
same  property  in  favor  of  the  Union  Trust 
Company,  upon  which  decree  of  foreclosure 
Is  to  be  rendered  In  this  case,"  and  then  pro- 
ceeds to  'order  the  sale,  except  for  the  con- 
clusion, which  is  as  follows:  "This  order  of 
sale  is  made,  however,  subject  to  the  judg- 
ment and  decree  in  favor  of  the  Union  Trust 
Company  hereafter  to  be  rendered  In  the 
cause." 

"Only  one  final  judgment  shall  be  rendered 
in  any  cause,  except  where  it  is  otherwise 
•  •  •  provided."  Article  1997,  Rev.  Civ. 
Stat  of  Texas. 

The  intervener's  judgment  is  not  final,  nor 
would  the  judgment  between  the  plaintiff  and 
defendants  in  the  main  case  be  a  final  judg- 
ment The  final  judgment  must  be  one  only, 
and  must  dispose  of  all  the  issues  and  of  the 
rights  of  all  the  parties,  including  tiie  in- 
tervener. 

Again,  article  2000  of  the  Revised  OivU 
Statutes  of  Texas,  governing  judgments  of 
foreclosure  of  liens,  is  as  follows: 

"Judgments  for  the  foreclosure  of  mortga- 
es  and  other  liens  shall  be  that  the  plaintiff  re- 
cover his  debt,  damages  and  costs,  with  a 
foreclosure  of  the  plaintifTs  Uen  on  property 
subject  thereto,  and,  except  in  judgments 
against  executors,  administrators  and  guard- 
ians, tiiat  an  order  of  sale  shall  issue  to  the 
sheriff  or  any  constable  of  the  county  where 
such  property  may  be,  directing  him  to  seize 
and  sell  tiie  same  as  under  execution,  in  satis- 
faction  of  the  judgment;  and,  if  the  property 
cannot  be  found,  or  if  the  proceeds  of  such 
sale  be  insnfficient  to  satisfy  the  judgment 
then  to  make  the  money,  or  any  balance  there- 
of remaining  unpaid,  out  of  any  other  property 
of  the  defendant,  as  in  case  of  ordinary  execu- 
tions." 

In  construing  this  article.  Judge  Williams 
says: 

"Much  light  is  thrown  upon  the  meaning  and 
purpose  of  article  1340  [now  2000]  by  the  his- 
tory of  the  development  of  the  law  regiJatlng 
the  collection  of  balances,  called  'deficiencies,' 
due  on  mortgage  debts  after  exhaustion  of  the 
property  given  to  secure  them.    Originally  the 
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mortgagee  could  only  enforce  his  mortgage 
against  the  property.  Later  it  was  eetabliah- 
e<t  that  if  he  had  a  bond  or  obligation  for  the 
debt  collateral  to  the  mortgage,  he  might,  after 
application  of  the  proceeds  of  the  mortgaged 
property,  maintain  an  action  at  law  thereon 
for  any  balance  unpaid.  Afterwards,  by  stat- 
ute, rule  of  court,  or  otherwise,  it  became 
the  practice  in  some  jurisdictions  for  the  cred- 
itor, after  the  foreclosure  and  sale  of  the 
property  and  the  return  thereof  showing  the 
result,  to  apply  to  the  court  which  decreed 
the  foreclosure  for  a  deficiency  judgment;  and, 
in  other  jurisdictions  for  the  judgment  of 
foredosure  to  provide  for  a  report  of  the 
sale,  the  application  of  the  proceeds,  and  the 
issuance  of  execution  for  any  balance  ascer- 
tained in  that  way.  The  last  was  the  pro- 
cedure in  this  state  (P.  D.  art.  1480),  prior  to 
the  revision  of  1879,  when  the  further  advance 
shown  in  article  1340  was  made.  To  all  of 
these  practices  one  prominent  requirement 
is  common,  and  that  is  that  the  foreclosure 
sale  is  to  be  made,  the  proceeds  applied  and 
the  deficiency  thus  mathematically  ascertained 
before  any  proceeding  against  the  property 
of  the  debtor  other  than  that  mortgaged  is  al- 
lowed. This  is  true  whether  the  fact  is  to  be 
ascertained  by  the  court  as  the  basis  of  a 
deficiency  judgment,  or  by  the  clerk  or  ref- 
eree as  the  basis  of  a  deficiency  execution  au- 
thorized by  the  decree  of  foreclosure.  Jones 
on  Mortgages  (6th  Ed.)  J$  1709a  et  seq.,  1920; 
Freer  v.  Tupper,  21  S.  C.  81;  McCall  v. 
Rogers,  77  Ala.  349;  Freeman  on  Execution, 
J  10;  27  Cyc.  1746,  1751-2,  1754, 1756, 1760-1. 

"Neither  the  court  nor  the  derk  is  allowed 
by  such  statutes  to  estimate  in  advance  the 
proceeds  that  will  probably  rerult  from  a  sale 
and  award  judgment  or  execution  for  a  prob- 
able balance." 

Bailey  v.  Block,  104  Tex.  101.  184  8.  W. 
323. 

Since  this  is  true,  even  the  court  of  Okla- 
homa, which  rendered  the  judgment  sued  on 
here,  supposing  it,  as  we  must,  to  be  gov- 
erned by  the  same  laws  as  those  of  Texas, 
because  there  is  no  proof  to  the  contrary, 
could  not  determine  the  amount  to  be  col- 
lected by  execution  on  the  judgment  until  the 
proceeds  of  the  sale  are  applied  on  the  Judg- 
ment. In  other  words,  the  portion  of  the 
Judgment,  for  the  satisfaction  of  which  sourc- 
es other  than  the  mortgaged  property  may 
be  resorted  to,  Is  so  Indefinite  that  it  can- 
not be  collected  by  resort  to  other  sources  un- 
til the  mortgaged  property  is  sold  and  the 
proceeds  thereof  credited  on  that  judgment 
But  If  plaintiff  in  error  may  be  permitted  to 
secure  a  Judgment  of  a  court  in  Texas  for 
the  amount  of  the  whole  Judgment,  neces- 
sarily without  reference  to  the  mortgage,  be- 
cause the  courts  of  Texas  have  no  power  to 
decree  any  disposition  of  land  In  Oklahoma, 
then  he  would  be  permitted  to  do,  by  an  in- 
direct process,  what  the  courts  of  Texas  will 
not  permit  him  to  do  directly.  If  Judgment 
con  be  rendered  ignoring  the  mortgage,  exe- 
cution may  Issue  ignoring  the  application  of 
the  proceeds  of  the  mortgage.    The  laws  of 


this  state  do  not  so  permit.  The  Judgment  la 
not  final,  and  therefore  Is  not  mch  a  one  as 
is  embraced  in  the  full  faith  and  credit  clause 
of  the  Constitution  of  the  United  States. 

[3, 4]  A  Judgment  rendered  by  a  comi>etent 
court,  having  Jurisdiction  in  one  state,  is 
conclusive  on  the  merits  in  the  courts  of 
every  other  state,  when  made  the  basis  of 
an  action  and  the  merits  cannot  i>e  rein- 
vestigated. Our  own  Supreme  Court  so  holds. 
Cook  V.  Thornhlll,  13  Tex.  293,  65  Am.  Dec: 
63.  But  before  such  a  Judgment  rendered 
in  one  state  is  entitled  to  acceptance,  in  the 
courts  of  another  state,  as  conclusive  on  the 
merits,  it  must  be  a  final  Judgment  and  not 
merely  an  interlocutory  decree.  Freeman  on 
Judgments,  f  575;  Baugh  v.  Bangb,  4  Bibb 
(7  Ky.)  556;  Brlnkley  v.  Brlnkley,  50  N.  T.  184, 
10  Am.  Rep.  460;  Qrlggs  v.  Becker,  87  Wis. 
313,  58  N.  W.  396. 

"It  is  now  held  by  all  the  state  courts,  fol- 
lowing the  lead  of  the  federal  decisions,  that 
a  judgment  rendered  by  a  competent  court, 
liaving  jurisdiction  in  one  state,  is  conclusive  on 
the  merits  in  the  courts  of  every  other  state, 
when  made  the  basis  of  an  action  or  defense, 
and  the  merits  cannot  be  reinvestigated. 

"In  order,  however,  that  a  judgment  ren- 
dered in  one  state  should  be  accepted  as  con- 
clusive on  the  merits  in  the  courts  of  another 
state,  it  is  necessary  that  it  shall  be  a  final 
judgment,  not  merely  interlocutory,  and  that 
it  shall  be  a  valid  and  subsisting  judgment 
in  the  state  of  its  rendition,  that  is,  not  ad- 
judged void,  or  vacated,  or  reversed,  nor  su- 
perseded by  an  appeal,  and  that  it  shall  have 
been  given  upon  a  trial  of  the  action  on  the 
merits,  except  in  cases  of  judgment  by  con- 
fession or  upon  default,  which  are  just  as 
conclusive  as  those  rendered  upon  a  trial. 
These  conditions  being  met,  the  form  of  the 
^dgment  or  the  nature  of  the  proceeding  in 
which  it  was  rendered  is  not  generally  mate- 
rial; and  the  rule  applies  as  well  to  decree*  ia 
equity  as  to  judgments  at  law.'' 

23  Cyc.  1653-1555. 

[t]  If  it  were  a  final  Judgment,  it  is  in  no 
condition  to  be  sued  on  in  Texas  until  the 
proceeds  of  the  mortgaged  property  have 
been  applied  thereon  and  the  balance  dne 
thereon  definitely  ascertained.  Bailey  r. 
Block,  supra. 

[I]  In  order  that  an  action  may  be  main- 
tained on  a  Judgment  of  a  sister  state,  sucb 
Judgment  must  be  of  a  nature  to  create  a 
definite  and  absolute  indebtedness.  23  Cyc 
pp.  1569, 1560. 

[7]  The  force  and  effect  given  to  the  Judg> 
ment  must  be  determined  by  the  laws  of 
Texas,  because  no  proof  was  made  of  any 
construction  given  ther^o  by  the  laws  of 
Oklahoma. 

"A  judgment  of  a  state  court,  in  a  cause 
within  its  jurisdiction,  and  against  a  defendant 
lawfully  summoned  or  against  lawfully  attach- 
ed property  of  an  absent  defendant,  is  entitled 
to  as  much  force  and  effect  against  the  person 
summoned  or  the  property  attached,  whea  the 
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question  is  preaented  for  decision  in  a  court 
of  anotlier  state,  as  it  lias  in  the  state  ia 
which  it  was  rendered." 

But: 

"Whenever  It  becomes  necessary  for  a  court 
of  one  state,  In  order  to  give  full  faith  and 
credit  to  a  judgment  rendered  in  another  state, 
to  ascertain  the  effect  which  it  has  in  that 
state,  the  law  of  that  state  must  be  proved, 
iike  any  other  matter  of  fact."  Hanley  v. 
Donoghue,  116  U.  S.  1,  6  Sup.  Ct.  242,  29 
L.  Ed.  635. 

Under  the  laws  of  Texas  the  Judgment  was 
not  final  and  was  not  of  a  nature  to  create  a 
definite  and  absolute  Indebtedness  against 
the  Judgment  defendants. 

Therefore  we  recommend  that  the  Judg- 
ment of  the  Court  of  CHvil  Appeals  affirming 
the  Judgment  of  the  trial  court  be  a'fflrmed. 

CURETON,  C.  J.  The  Judgment  recom- 
mended in  tbe  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


MA8TER80N  V.   GINNERS  MUT.   UNDER- 
WRITERS' ASS'N  OF  TEXAS. 
(No.  281-3524.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jan.  4,  1922.) 

i.  Appeal  and  error  «=3 1 083  (3)— Determina- 
tion of  Court  of  Civil  Appeals  that  a  party 
had  no  aotnal   notice  of  a  transaction   re- 
viewable a*  a  matter  of  law. 
Where  the   Court  of  CSvil  Appeals  found 
that  a  party  had  no  actual  notice  of  certain 
transactions,  and  that  the  record  of  a  deed  of 
trust  was  not  sufficient  to  put  such  party  upon 
notice  of  a  certain  note,  such  question  will  be 
passed  upon  by  the  Commission  of  Appeals  as 
a  matter  of  law. 

2.  Bills  and  notes  «=s  1 53— "Bearer"  paper  !• 
negotiable. 

Notes  secured  by  a  mortgage  deed  of  trust 
and  payable  to  bearer  held  negotiable  when 
uttered;  "bearer"  being  a  sufficient  designation 
of  a  payee  as  well  as  all  subsequent  holders. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bearer.] 

3.  Mortgages  «s»497(2)— Where  assignment  of 
mortgage  notes  payable  to  bearer  was  un- 
reoonled,  assignee  bound  by  foreclosure  of 
a  prior  mortgage  to  which  assignor,  but  not 
assignee,  was  party. 

Where  the  assignment  to  defendant  of 
bearer  notes  secured  by  a  recorded  deed  of 
trust  was  not  recorded,  and  the  maker  of  the 
notes,  the  only  party  interested  in  the  notes 
apparent  of  record,  was  made  a  party  defendant 
in  suit  by  plaintiff  to  foreclose  its  lien  on  the 
land,  not  only  such  maker,  hut  also,  through 
him,  defendant,  was  concluded  by  the  judgment 


in  the  foreclosure  action;  the  plaintiff  not  being 
obliged  to  go  beyond  the  record  in  ascertaining 
the  proper  parties  defendant. 

Error  to  Court  of  (Tivil  Appeals  of  Sixth 
Supreme  Judicial  District 

Suit  by  tbe  Gtnners'  Mutual  Underwriters' 
Association  of  Texas  against  N.  T.  Haster- 
apa  and  others.  On  appeal  by  the  named  de- 
fendant from  the  Judgment  rendered  it  was 
by  the  Court  of  Civil  .^peals  affirmed  as  re- 
formed (222  S.  W.  26S),  and  tbe  named  de- 
fendant brings  error.    Affirmed. 

Elliott  Cage,  of  Houston,  and  Simpson,  Las- 
seter  &  Gentry,  of  Tylesr,  for  plaintiff  In  er- 
ror. 

Marsh  &  McUwalne  and  T.  N.  Jones,  all 
of  Tyler,  for  defendant  in  error. 

RANDOIjPH,  J.  In  this  opinion  the  de- 
ffflidant,  N.  T.  Masterson,  plaintiff  In  error 
herein,  will  be  referred  to  as  defendant  Mas- 
terson, and  the  defendant  in  error  will  be 
referred  to  as  the  association. 

The  following  statement  of  the  case  is  sub- 
stantially the  statement  of  the  Court  of  (3ivil 
Appeals,  with  such  additions  as  we  deem 
necessary  to  a  full  understanding  of  the  rul- 
ings made: 

This  suit  was  filed  by  the  association 
against  T.  N.  Jones,  N.  T.  Masterson,  and  J. 
E.  Winfrey.  On  January  25,  1912,  Jones 
made  and  delivered  to  the  association  11 
promissory  notes  for  ?1,000  each,  bearing  In- 
terest, and  providing  for  attorney's  fees,  Uie 
first  payable  to  the  order  of  the  association, 
on  or  before  January  15,  1914,  and  one  each 
year  thereafter  on  the  15th  of  each  January 
for  10  years  following  said  year  1914,  and 
each  containing  stipulations  that  a  failure  to 
pay  the  note  at  their  maturity  should  at  tlie 
option  of  the  holder  mature  the  others,  and 
at  the  same  time  Jones  executed  and  deliv- 
ered a  deed  of  trust  conveying  the  land  in 
controversy  to  Dabney  White  as  trustee  to 
secure  the  payment  of  the  notes. 

February  10,  1913,  Jcmes  executed  10  notes 
of  that  date,  each  for  $1,<X)0,  Interest  and  at- 
torney's fees,  payable  to  "bearer"  on  or  be- 
fore February  10, 1918,  and  as  security  there- 
for executed  a  deed  of  trust  of  that  date, 
conveying  to  W.  H.  Harsh,  as  trustee,  the 
game  land  that  he  had  before  conveyed  to 
White  as  trustee.  There  is  no  question  of 
proper  record  of  the  Instruments  raised  In 
this  case. 

February  27,  1913,  Jones  executed  and  de- 
livered to  the  Harris  Lumber  tJompany  a 
promissory  note  of  that  date  for  ?1,000,  In- 
terest and  attorney's  fees,  payable  to  the 
order  of  the  lumber  company  October  1, 1913. 
Attached  to  this  note  was  an  Instroment  ex- 
ecuted by  Jones,  referred  to  in  the  record  as 
a  "collateral  agreement,"  In  which  It  was  re- 
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cited  that  the  10  notes  to  "bearer"  aecared 
by  the  trust  deed  to  Marsh  had  been  deixmlt- 
ed  with  the  lumber  company  as  collateral 
security  for  the  $1,000  note  made  to  it  by 
Jones.  By  the  last-named  instrument  Jones 
authorized  the  lumber  company  to  collect  the 
collateral  when  due,  crediting  the  proceeds 
thereof  on  the  attached  or  foregoing  note, 
and,  In  case  of  default  In  the  payment  of  the 
$1,000  note  at  maturity,  authorizing  the  com- 
pany to  sell  the  security  with  or  without  no- 
tice at  public  or  priyate  sale. 

Jones  having  defaulted  in  the  payment  of 
the  two  notes  which  first  matured  of  the  11 
he  made  to  the  association,  the  latter  de- 
dared  all  of  them  due,  and  on  October  15, 
1916,  In  a  suit  against  Jones  alone,  recovered 
]udgm«it  for  the  amount  of  the  notes  in  the 
sum  of  $12,208.40,  and  foreclosing  the  lien  of 
the  deed  of  trust  to  White  on  the  land  con- 
veyed to  him,  as  trustee,  herein  in  contro- 
versy. '  January  4,  1916,  the  land  was  sold  by 
virtue  of  process  Issued  on  that  Judgment. 
The  association  became  the  purchaser  at  the 
sale,  and  the  sheriff  by  deed  dated  January 
4,  1916,  conveyed  the  land  to  it  The  Court 
of  Civil  Appeals  finds  that  at  the  time  It 
commenced  the  above  suit  and  at  the  time 
it  purchased  the  land  at  its  foreclosure  sale 
the  association  had  no  actual  notice  or  knowl- 
edge of  the  existence  of  the  10  notes  made  by 
Jones  to  bearer  or  of  the  trust  deed  made 
by  Jones  to  Marsh  to  secure  the  payment  of 
same. 

The  note  for  $1,000  dated  February  27, 
1913,  to  the  Harris  Lumber  Company,  was 
renewed  by  Jones  September  21,  1917.  No 
part  of  it  had  been  paid  December  30,  1918, 
when  the  lumber  company  at  Dallas  agreed 
with  H.  Masterson  at  Houston  to  sell  the 
note  to  him  and  to  deliver  to  him  with  it  the 
10  notes  by  Jones  to  bearer,  together  with 
the  collateral  agreement  deposited  with  the 
lumber  company  as  collateral  security. 

The  papers  were  accordingly  sent  to  a 
Houston  bank,  where  they  were  delivered  to 
IT.  JVIiisterson  January  2,  1919,  he  then  pay- 
ing to  the  Houston  bank  for  the  lumber  com- 
pany the  sum  he  had  agreed  to  pay  therefor. 
On  the  next  day  thereafter,  to  wit,  January 
3,  1919,  H.  Masterson,  by  authority  of  the 
collateral  agreement  before  referred  to,  sold 
the  collateral  notes  (that  Is,  the  10  notes 
made  by  Jones  to  bearer)  to  defendant  Mas- 
terson for  $1,000,  and  Indorsed  the  amount  as 
a  credit  on  the  principal  note  (that  is,  the 
note  for  $1,000  made  by  Jones  to  the  lumber 
company).  At  the  ^me  H.  Masterson  paid 
for  the  principal  note  and  received  it  and  the 
collateral  notes  he  knew  that  the  association 
had  foreclosed  its  Hen  on  and  was  In  posses- 
sion of  the  land,  claiming  to  own  it,  and  also 
knew  that  Jones  was  never  indebted  to  the 
lumber  company  except  for  the  amount  of 


tlie  principal  note,  to  wit,  $1,000  and  10  per 
cent,  interest  thereon  from  February  27,  1913. 

W.  H.  Marsh,  the  trustee  named  in  the  deed 
of  trust  made  by  Jones  February  10,  1913, 
died  September  29, 1916.  Jannary  4, 1919,  de- 
fendant Masterson,  as  the  owner  and  bolder 
of  the  10  notes  made  by  Jones  to  bearer,  in 
writing,  appointed  J.  E.  Winfrey  to  act  as 
trustee  under  the  deed,  and  thereupon  Win- 
frey, as  such  trustee,  at  defendant  Master- 
son's  request,  advertised  the  land  for  sale  on 
the  first  Tuesday  in  February,  1919.  Thi» 
suit  was  commenced  January  30, 1919.  By  it 
the  association  sou^t:  (1)  To  enjoin  a  sale 
of  the  land  by  virtue  of  the  trust  deed  to 
Marsh ;  (2)  to  cancel  the  deed  of  trust  and 
the  notes  it  was  made  to  secure,  on  the  ground 
that  same  were  a  doud  on  its  title  to  the 
land;  t3)  if  the  court  thought  that  should 
not  be  done,  and  that  defendant  Masterson 
had  a  lien  <m  the  land  to  secure  the  payment 
of  the  principal  note  made  by  Jones  to  the 
lumber  company,  they  requested  to  be  per- 
mitted to  pay  the  amount  thereof  to  d^end- 
ant  Masterson  and  so  bar  the  lien ;  (4)  or  if 
the  court  thought  defendant  Masterson  had 
a  lien  on  the  laud  to  secure  the  payment  of 
the  10  notes  made  by  Jones  to  bearer,  to  have 
its  (the  association's)  lien  thereon  to  secure 
the  payment  of  Jones'  note  to  it  foreclo.sed 
and  declared  to  be  a  prior  lien  on  the  land ; 
that  the  land  be  sold  and  the  proceeds  be  ap- 
plied to  the  payment  of  Jones'  indebtedness 
to  it,  and  the  amount  it  had  expended  for 
taxes  and  improvements  on  the  land -before 
any  part  of' some  was  paid  to  defendant  Mas- 
terson. Defendant  Masterson  In  liis  plead- 
ing tendered  to  the  assodation  the  amount 
of  the  11  notes  Jones  made  to  it,  and  sought 
if  the  tender  was  declined  a  recovery  against 
Jones  of  the  amount  of  the  10  $1,000  notes  he 
made  to  "bearer"  and  a  foredosure  of  the 
deed  of  trust  to  Marsh  made  to  secure  them. 

The  appeal  to  the  Court  of  Civil  Appeals 
was  by  defendant  Masterson  alone  from  a 
Judgment  in  his  favor  against  Jones  for  $1,- 
792.84,  the  amount  of  the  note  for  $1,000 
made  by  Jones  to  the  lumber  company  Feb-, 
ruary  27,  1913,  and  foredoslng  the  lien  of 
the  deed  of  trast  to  Marsh  on  the  land  in 
controversy,  directing  a  sale  thereof  by  the 
shoriff,  and  directing  that  the  proceeds  of 
such  sale  be  applied:  (1)  To  the  payment 
of  the  Judgment  recovered  by  the  association 
against  Jones  October  IS,  1915;  (2)  to  the 
payment  of  the  sum  of  $1,792.84  adjudged  in 
favor  of  defendant  Masterson  against  Jones ; 
(3)  to  the  payment  of  the  costs  of  this  suit; 
and  (4)  the  balance  remaining,  if  any,  to  lie 
paid  to  the  association.  But  it  was  provided 
by  the  Judgmmt  that  the  aale  of  the  land 
ordered  should  not  be  made  if  the  association 
should  pay  to  defendant  Masterson  the  $!,• 
792.84  and  interest  adjudged  in  his  favor. 
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Tlie  Judgment  canceled  the  10  notes  made  by 
Jones  to  bearer  and  the  deed. of  trust  be  made 
to  Marsb,  "except"  it  was  recited,  "as  herein 
provided,"  and  perpetuated  a  temporary  in- 
junction granted  to  restrain  the  sale  of  the 
land  by  ylrtne  of  said  trust  deed  to  Marsb. 
From  this  Judgment  defendant  Masterson  ap- 
pealed to  the  honorable  Court  of  Civil  Ap- 
l)eals  for  the  Sixth  Supreme  Judicial  Dis- 
trict. That  court  set  aside  the  Judgment 
rendered  by  the  trial  court,  and  rendered 
Judgment  granting  the  association  a  recovery 
of  the  land  in  controversy  free  of  defendant 
Masterson's  claim  of  lien,  and  denied  him 
(defendant  Masterson)  any  reUef.  222  S.  W. 
263. 

In  order  to  justify  the  Judgment  of  the 
Court  of  Civil  Appeals  we  must  hold  that  the 
record  of  the  Marsh  deed  of  trust  was  not 
constructive  notice  of  any  fact  which  would 
have  piit  tbe  association  on  inquiry,  which 
inquiry,  if  pursued  with  ordinary  intelligence 
and  diligence,  would  have  ted  to  a  knowledge 
of  the  fact  that  the  Marsh  deed  of  trust  and 
the  10  notes  payable  to  bearer  were  hypothe- 
cated with  the  lumber  company  as  collateral 
security  for  its  |1,000  note,  or  that  the  plead- 
ings of  defendant  Masterson  did  not  warrant 
the  recovery  by  him  of  a  Judgment  for  any 
sum  of  money. 

The  association  having  foreclosed  tbe  deed 
of  trust  given  to  it  by  Jones  and  'become  tbe 
owner  of  the  property  in  controveAy  under 
the  sale  thereunder,  it  takes  tbe  position  that 
such  foreclosure  e:(tingul8lied  the  lien 
claimed  to  exist  in  his  favor  by  defendant 
Masterson  under  the  Marsh  deed  of  trust,  be- 
cause It  bad  no  actual  notice  of  the  existence 
of  that  instrument,  the  notes  secured  by  it, 
or  of  the  Harris  Lumber  Company's  note,  and 
that  the  record  of  tbe  Marsh  deed  of  trust 
was  not  constructive  notice  of  the  fact  that 
the  10  notes  and  the  Marsh  deed  of  trust  had 
been  pledged  as  collateral  for  the  lumber 
company's  note  for  $1,000. 

[1]  The  Court  of  Civil  Appeals  fotmd  that 
the  association  had  no  actual  notice  of  the 
transactions,  and,  that  court  having  held  that 
the  record  of  tbe  Marsh  deed  of  trust  was 
not  saffldent  to  put  tbe  association  upon  no- 
tice of  the  lumber  company's  note,  we  shall 
pass  upon  that  question  as  a  matter  of  law. 
liOre  V.  Breedlove,  76  Tex.  652,  13  8.  W.  222. 

Justice  Wheeler  in  the  case  of  Briscoe  r. 
Bronaugh.  1  Tex.  333.  46  Am.  Dec.  108.  dis- 
cussing what  shall  constitute  notice,  says : 

"It  is,  perhaps,  impossible  to  lay  down  defi- 
nite rules  as  to  wbat  facts  shall  be  deemed 
proof  of  constructive  notice  in  every  case,  'for 
it  must  depend  npon  the  infinitely  varied  cir- 
cumstances of  each  case.'    4  Kent.  179." 

[2]  The  notes  secured  by  the  mortgage  deed 


bearer,  and  were  negotiable  when  uttered; 
"bearer"  being  a  sufficient  designation  of  a 
payee,  as  well  as  all  sulMequent  lioldera. .  7 
Qyc.  560. 

[S]  Tbe  record  of  the  deed  of  trust  gave  no- 
tice only  of  what  that  record  showed.  The 
disclosure  made  by  the  record  was  tanta- 
mount to  a  declaration  that  a  lien  was 
placed  on  record  to  secure  tbe  10  notes  in 
Jones'  possession,  for  there  was  nothing  in 
that  record  which  gave  any  notice  that  the 
notes  had  been  transferred  by  Jones.  This 
being  true,  Jones,  the  only  party  Interested 
in  the  note  apparent  of  record,  having  been 
made  a  party  defendant  in  the  suit  brought 
by  the  association  to  foreclose  its  lien,  was 
concluded  by  that  Judgment,  and  through  him 
all  subsequent  holders  with  notice  were  also 
concluded. 

it  could  not  be  held  that  imder  tbe  cir- 
cumstances the  association  should  have  been 
compelled  to  take  notice  that  the  notes  were 
owned  by  the  lumber  company  as  collateral. 
There  were  10  of  these  notes,  and  each  one  of 
them  could  have  passed  from  bearer  to  bearer 
by  mere  delivery.  It  would  have  placed  on 
the  association  an  impossible  burden  to  have 
required  that  they  take  notice  of  all  possible 
holders  of  these  10  notes  in  order  to  drive 
them  to  the  knowledge  that  they  were  in  the 
hands  of  the  luml>er  company  as  security  for 
its  debt 

In  the  case  of  Rogers  v.  Houston,  94  Tex. 
40i,  60  S.  W.  870,  in  answer  to  cerfifled  ques- 
tions, the  Supreme  Court,  in  an  opinion  by 
Justice  Brown,  holds  that  a  Judgment  of  fore- 
closure against  parties  to  the  record  extin- 
guished the  lien  of  a  purchaser  of  a  vendor's 
lien  note  who  had  failed  to  place  on  the 
record  evidence  of  tbe  transfer  to  him  of  one 
of  the  notes  purchased  by  him  from  a  subse- 
quent vendor,  and  tbe  court  holds: 

"This  reduces  the  questioii  to  the  proposition 
that  Rogers  was  required  to  go  beyond  the  rec- 
ord and  ascertain  whether  Brown  had  trans- 
ferred the  note  before  the  suit  of  foreclosure 
was  instituted.  This  is  practically  the  con- 
tention of  the  appellee  in  this  case,  supported 
by  the  opinion  of  the  majority  of  the  Court 
of  Civil  Appeals.  In  the  case  of  Moran  v. 
Wheeler,  87  Tex.  170,  very  much  the  same 
question  was  presented,  and  this  court  held  in 
effect  that  the  subsequent  mortgagee,  who  vir- 
tually occupied  the  same  position  that  Rogers 
does,  had  the  right  to  rely  upon  the  record, 
and  was  not  required  to  inquire  into  the  ex- 
istence of  a  transfer  not  known  to  him  by 
which  the  lien  upon  the  land  had  been  passed 
to  another  who  had  neglected  to  care  for  his 
own  rights  by  placing  his  transfer  upon  tbe 
records.  Reel  v.  Wilson,  64  Iowa,  13;  Leon- 
ard V.  Bay  Co.,  28  N.  J.  Eq.  192;  Woods  v. 
Love.  27  Mich.  308;  Aldrich  v.  Stephens,  49 
Cal.  676;  Kipp  v.  Brandt,  40  How.  Prac.  (N. 
1.)  358. 

in   the   case   of  Reel   v.   Wilson,   suit   was 


of   trust,    10  in   number,   were  payable   to  |  brought  to  redeem  a  tract  of  land  upon  which 


Digitized  by 


Google 


1084 


235  SOUTHWESTERN  REPORTEB 


(Vex. 


a  prior  mortgage  had  been  foredoged  npon 
the  ground  that  the  plaintiff  had  not  been  made 
a  party  to  the  foreclosure  snit.  Tlie  facts 
were  that  the  Junior  mortgage  which  the  plain- 
tiff asserted  had  been  assigned  to  him  by  the 
mortgagee  therein,  but  the  assignment  was  not 
placed  of  record,  and  the  plaintiff  in  Jbhe  fore- 
closure suit,  acting  upon  the  title  as  it  was 
ohown  by  the  record,  made  the  mortgagee  in 
the  junior  mortgage  a  party  defendant.  It  was 
asserted  in  that  case  as  in  this  that  the  rec- 
ord showed  that  the  mortgage  existed,  and 
that  it  was  the  duty  of  the  plaintiff  in  the 
foreclosure  auit  to  ascertain  to  whom  that 
debt  and  mortgage  then  belonged.  The  court 
said:  'Under  this  state  of  facts,  we  think  that 
the  decree  in  Benedict's  foredosnre  left  plain- 
tiff no  right  of  redemption,  except  such  as  waa 
conferred  upon  him  by  statute. ,  To  hold  oth- 
erwise would  have  required  Benedict  to  go  be- 
yond the  records  and,  out  into  the  world  in 
search  of  the  owners  of  the  notes  secured  by 
the  Perry  mortgage,  and,  after  having  found 
them,  to  make  them  parties  defendant.  Such 
a  holding  would  not  comport  with  the  object 
and  purposes  of  the  statute  providing  for  the 
record  of  instruments  affecting  real  estate.  If 
Reel  had  caused  an  assignment  of  the  mortgage 
to  be  made  of  record,  it  would  have  been  no- 
tice to  the  world  of  his  rights,  and  because  of 
this  provision  of  the  law  Benedict  was  not  re- 
quired to  search  beyond  the  record  for  incum- 
brances.' This  extract  clearly  and  accurately 
states  the  law  applicable  to  this  case.  Rogers 
had  the  right  to  rely  upon  the  record,  and  was 
not  required  to  institute  search  for  the  note 
which  appeared  to  belong  to  a  party  to  the 
judgment  under  which  he  bought.  By  his  pur- 
chase Rogers  acquired  the  legal  tide  to  th« 
land,  and  before  plaintiff  could  assert  his  equi- 
table right  to  redeem  he  must  show  that  Rog- 
ers had  notice  of  the  right,  or  that  he, knew 
such  facts  as  would  put  him  upon  inquiry. 
Barnes  y.  Jamison,  24  Tex.  362;  Baldwin  ▼. 
Root,  90  Tex.  652." 

In  this  case  tbere  was  no  transfer  of  the 
lien  from  Jones  to  the  lumber  company 
placed  of  record  giving  notice  of  the  lumber 
company's  relation  to  the  notes  and  Marsh's 
deed  of  trust  We  therefore  bold  that  the 
record  of  the  Marsh  deed  of  trust  did  not 
contain  any  recitals  which  would  lead  the  as- 
sociation by  the  exercise  of  ordinary  pru- 
dence and  diligence  to  have  discovered  that 
the  10  notes  and  Marsh's  deed  of  trust  were 
placed  as  collateral  security  for  the  lumber 
company's  note. 

This  holding  makes  It  unnecessary  for  us 
to  pass  upon  the  question  of  the  sufficiency 
of  the  pleadings  of  defendant 

We  therefore  recommend  tliat  the  judgment 
of  the  honorable  C!ourt  of  Civil  Appeals  In 
this  case  be  affirmed. 

OURETON,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


VINCENT  M  al.  v.  STATE  ax  rel.  WAYLANO 
•t  al.     (No.  261-3478.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  14,  1921.) 

1.  Statutes  <8=>77(l)— "Loeal  act"  aud  "tp*. 
olal  or  private  act"  distinguished. 

A  "local  act"  is  an  act  applicable  only  to 
a  particular  part  of  the  legislative  jurisdiction, 
while   a   "special    or   private   act"   ia   a   stat 
ute   operating  only  on  particular  persona  oi 
private  concerns. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Local 
l4iw:  Private  Act;   Special  Law.] 

2.  Statutes  «=>90(I)-Aot  lacorporatlng  and 
deflning  power*,  territorial  limits,  eta,  of  dty 
held  local  or  special  aot. 

Act  March  29,  1917,  incorporating  the  dty 
of  Plainvicw  and  granting  it  a  charter  deflning 
its  powers,  territorial  limits,  etc.,  is  a  local 
or  special  act,  being  applicable  in  its  terms  only 
to  that  particular  part  of  the  legislative  Ju- 
risdiction, and  affecting  only  persons  of  the 
state  within  the  boundaries  of  such  dty. 

3.  Statutes  «=»67— Constitutional  provision  au. 
thorlzlng  granting  of  ehartera  or  amendment 
thereof  by  speoial  aot  of  Legislature  held 
oompletely  superseded  by  amendmeat  author, 
izing  oitlee  to  adopt  or  amend  oiiarters. 

With  the  adoption  (Oen.  Laws  32d  Leg.  p. 
284)  of  tjie  present  section  6  of  Const  art  11, 
authorizing  cities  of  more  than  5,000  inhabi- 
tants to  adopt  or  amend  their  charter  subject 
to  limitations  prescribed  by  the  Legislature,  the 
former  section  6,  autborijdng  the  Legislatiire 
to  grant  or  amend  the  charters  of  such  cities 
by  special  act  ceased  to  be  in  force,  the  new 
section  taking  the  place  of  the  old  completely, 
so  that,  there  being  no  other  constitutional  pro- 
vision authorizing  charters  for  cities  by  spe- 
cial act,  the  Iiegislature,  in  view  of  Const,  art 

3,  I  60,  prohibiting  the  passage  of  local  or 
special  laws  incorporating  and  regulating  the 
affairs  of  municipalities,  "except  as  otherwise 
provided  in  this  Constitution,"  has  no  such  au- 
thority. 

4.  Statutes  «=367— In  determining  validity  of 
speoial  act.  Constitution  must  be  Interpreted 
as  it  was  when  aot  passed,  and  not  as  orlg- 

Inally  adopted. 
In  determining  the  validity  of  the  Special 
Act  of  March,  1917,  incorporating  the  city  of 
Plainview,  Const  art  8,  {  66,  prohibiting  the 
passage  of  local  or  special  laws  incorporating 
and  regulating  the  affairs  of  munidpalltieB, 
"except  as  otherwise  provided  in  this  Consti- 
tation,"  must  be  construed,  not  aa  it  read 
when  originally  adopted,  but  as  it  was  at  the 
time  of  the  passage  of  such  special  act  whidli 
was,  after  the  adoption  of  the  amended  sec- 
tion 6  of  article  3,  authorizing  cities  to  adopt 
and  amend  their  own  charters;  the  Constitu- 
tion as  originally  adopted  providing  for  its 
own  amendment  and  that  such  amendment 
should  become  a  part  of  "this  Constitution" 
(art  17,  S  1). 


«=3Par  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgestii  aod  lodezes 
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6.  Censtttatlonal  law  «s>48— RMtrahit  an  leg- 
islative pewar  mast  ba  afflrmatlvaly  shown. 

Since  the  state  Constitntion  Is  not  a  docu- 
ment conferring  defined  and  specified  powers  on 
the  Legislature,  as  is  the  federal  Constitution, 
bnt  one  regulating  and  limiting  the  general 
authority  which  the  representatires  of  the  peo- 
ple enjoy  ipso  jure  by  their  organisation  into  a 
legisIatiTe  body,  in  which  the  people,  in  the  ex- 
ercise of  their  sovereignty,  have  vested  their 
legislative  power  by  Const  art.  3,  i  1,  the  pre- 
sumption is  that  the  Legislature  has  the  power 
to  pass  any  given  law,  and,  if  restrained  from 
BO  doing  by  the  state  Constitution,  such  re- 
straint must  be  affirmatively  shown  to  have 
been  imposed. 

6.  Constitutional  law  «=s>48— Courts  favor  oon- 
stltatloaallty  of  statnta. 

The  courts  will  always  favor  the  validity  of 
a  legislative  act,  resolve  doubts  as  to  its  con- 
stitutionality in  its  favor,  assume  that  the  leg- 
islative discretion  has  been  wisely  exercised, 
and  adopt  such  construction  of  a  doubtful  stat- 
ute as  will  harmonize  with  the  Constitution  and 
enable  it  to  take  effect. 

7.  Constitutional   law  «=345— Court   must   de- 
clare act  nncottstltutloflal  In  dear  oase. 

Where  it  is  clear  that  an  act  is  contrary 
to  the  Constitution,  and  that  no  authority  for 
it  existed,  it  is  the  duty  of  the  court  so  to 
dedare,  whereupon  the  statute  vanishes,  and 
the  Constitution  prevails. 

8.  Statutes  0s39O( I)— Special  aet  Inoorporat- 
Ing  city  held  uneonstitutlonal. 

Const  art  S,  {  66,  prohibiting  the  passage 
of  local  or  special  laws  incorporating  and  reg- 
ulating the  affairs  of  municipalities,  "except 
as  otherwise  provided  in  this  Constitution."  ex- 
presRly  forbade  the  piissage  of  Sp.  Act  March, 
1917,  incorporating  the  city  of  Plainview,  de- 
fining its  powers  and  territorial  limits,  etc., 
and  the  act  is  unconstitutional  and  void,  there 
being  no  other  provision  of  the  Constitution 
authorizing  its  passage. 

Error  to  Court  of  Civil  Appeals  of  Seventb 
Supreme  Judicial  District. 

Suit  by  the  State,  on  the  relation  of  J. 
H.  Wayland  and  others,  against  Charles  Vin- 
cent and  others.  From  a  Judgment  of  the 
Court  of  CivU  Appeals  (217  S.  W.  402),  re- 
Tersing  a  Judgment  tor  defendants  and  re- 
manding the  case,  defendants  bring  error. 
Affirmed. 

Kinder  &  Russell  and  Williams  &  Martin,| 
all  of  Plainview,  for  plaintiffs  in  error. 

L.  D.  Grlffln,  Co.  Atty.,  W.  W.  Kirk,  and 
Geo.  L.  Mayfield,  all  of  Plainview,  for  de- 
fendants in  error. 

HAMILTON,  J.  This  is  a  suit  In  the  na- 
ture of  quo  warranto  bron^t  by  the  state  of 
Texas,  acting  by  and  through  L.  D.  GrilUn, 
county  attorn^  of  Hale  county,  Tex.,  Hied 
by  him  on  the  relation  of  J.  H.  Wayland  et 
al.,  complaining  of  Charles  Vincent  et  aL, 
all  residents  of  Hale  county. 


The  petition  alleges  that  on  the  12th  day 
of  February,  1907,  an  election  was  held,  ac- 
cording to  law,  for  the  purpose  of  incorpo-*, 
rating  the  dty  of  Plainview ;  that  on  the  28thi 
day  of  February,  1917,  the  county  Judge  of 
Hale  county,  by  proper  order,  declared  the 
result  of  the  election  to  be  in  favor  of  In- 
corporating the  city,  setting  oat  tbe  boond- 
aries  of  the  city  so  alleged  to  have  been  In- 
corporated; that  the  Incorporation  bad 
never  been  abolished  or  annulled,  but  is  now 
valid  and  subsisting;  that  under  that  in- 
corporation elections  were  legally  held,  and 
officers  elected  and  qualified,  and  a  regular 
municipal  government  begun  and  continuous-' 
ly  ctmducted  under  that  Incorporation  up  to 
and  until  a  pretended  city  government  was 
undertaken  by  some  of  the  defendants  and 
others  under  cover  of  law,  under  and  by 
virtue  of  a  special  act  of  the  Legislature  of 
the  state  of  0>exas;  that  in  March,  1917  (Loc. 
ft  Sp.  Acts  S6th  Leg.  c.  142),  the  Legislature 
of  Texas  passed  a  special  act  entitled,  "An 
act  to  incorporate  the  city  of  Plainview,  Hale 
county,  Texas,  and  to  grant  It  a  charter  to 
define  its  powers  and  describe  its  territorial 
limits,  duties,  and  liabilities,  repealing  all 
laws  or  parts  of  laws  in  conflict  therewith, 
and  declaring  an  emergency;"  that  the  bound- 
larles  of  the  dty  were  established  by  the 
act  within  which  it  is  provided  the  city  shall 
constitute  a  body  politic  and  corporate,  to  be| 
known  by  the  name  and  designation  of  the 
"city  of  Plainview,"  with  all  the  rights,  pow- 
ers, privileges,  immunities,  and  duties  there- 
in granted  and  defined,  setting  out  the  bound- 
aries of  the  dty  as  given  by  the  spedal  act, 
and  alleging  that  the  boundaries  thereof,  as 
so  provided,  Indnded  territory  in  addition 
to  that  Included  in  the  original  incorporation 
of  the  dty,  defining  the  powers  of  the  dty 
council  and  other  officers,  induding  mayor, 
aldermen,  tax  assessor  and  collector,  dty 
treasurer,  secretary,  marshal,  superintendent 
of  waterworks,  etc.;  providing  the  qualifica- 
tions of  officers  and  employees  of  the  dty 
80  constituted,  and  prescribing  and  giving 
it  certain  taxing  powers  named  In  the  act, 
prescribing  for  a  board  of  equalization  and 
the  right  to  pass  ordinances,  defining  its  po- 
lice powers,  streets,  and  public  grounds,  pre- 
scribing fire  regulations,  sanitation,  and  gen- 
eral powers;  that  the  emergency  clause  re- 
dtes  that  the  city  of  Plainview  is  In  need  of 
the  benefit  of  this  act,  the  present  law  cover- 
ing said  dty  being  inadequate;  and  further 
alleging  that  the  relators  were  respectively 
and  individually  owners,  and  owned,  at  the 
time  of  the  passage  and  approval  of  said 
special  act,  lying  wholly  without  the  limits 
of  said  corporation  first  herein  mentioned, 
and  between  the  boundaries  thereof  and 
the  boundaries  or  limits  of  the  dty  as 
prescribed  by  the  spedal  act,  real  estate 
wh^ch  is  described  in  the  petiticn;  that  the 
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pretended  officers  have  levied  taxes  on  re- 
lators' property  so  situated,  and  are  threat- 
ening to  collect  those  taxes  and  are  threaten- 
ing to  seize  and  sell  such  property  for  de- 
linquent taxes  under  and  by  virtae  of  the 
proTislons  of  the  special  act. 

The  petition  attacks  the  special  act,  al- 
leging it  to  be  null  and  void,  alleging  it  to 
be  in  violation  of  section  66  of  article  3  of 
the  Constitution  of  Texas,  prohibiting  the 
Legislature  from  incorporating  such  towns 
as  Plalnvlew  was  at  the  tln^e  of  the  passage 
of  the  act,  and  that  the  special  act  was  in 
direct  conflict  with  and  contravention  of  sec- 
tion 5,  art.  11,  of  the  Constitution  of  Texas, 
which  confers  upon  the  qualified  voters  of 
such  cities  as  Plalnvlew  was,  at  the  time  of 
the  passage  of  the  act,  the  authority  of  a 
majority  of  Its  citizens  to  Incorporate  for 
municipal  purposes  and  to  adopt  a  charter; 
that  it  was  in  conflict  with  articles  1077  and 
1078  of  the  Revised  OivU  Statutes  of  the 
state  of  Texas,  in  that  it  attempts  to  abolish 
the  incorporation  by  the  qualified  voters  of 
the  city  of  Plalnvlew  permitted  and  pre> 
scribed  l^  those  articles,  thereby  depriving 
the  qualified  voters  of  their  legal  right  to 
abolish  the  corporation  by  the  methods  pre- 
scribed therein;  and  that  the  act  is  in  con- 
flict with  articles  1096a  and  1096b  of  Ver- 
,  non's  Sayles'  Civil  Statutes  of  the  state 
of  Texas,  because  it  deprives  the  qualifled 
voters,  residing  in  the  territory  set  out  in 
the  special  act,  of  the  right  to  incorporate 
for  municipal  purposes  and  to  adopt  a  chart- 
er by  the  method  prescribed  in  those  articles; 
and  further  alleging  that  the  defendants  are 
asserting  the  right  to  the  respective  offices 
provided  for  in  the  act  by  virtue  of  a  pre- 
tended election  covering  the  territory,  in- 
cluded in  the  boundaries  defined  by  the  spe- 
cial act;  and  praying  that  relators  have 
judgment  decreeing  the  special  act  incorpo- 
rating the  city  of  irlainview  void,  and  that  the 
defendants  be  ousted  from  their  respective 
oflices,  etc. 

The  trial  court  sustained  a  general  de- 
murrer to  the  petiti<».  PlaintifFs  appealed, 
and  the  Court  of  Civil  Appeals  at  Amarillo 
reversed  the  Judgment  of  the  District  Court 
and  remanded  the  case,  holding  the  Special 
Act  of  March,  1917,  Incorporating  Plalnvlew, 
to  be  unconstitutional.  217  S.  W.  402.  Upon 
application  of  appellees  to  the  Supreme 
Court,  a  writ  of  error  was  granted. 

PlaintifiF  in  error's  first  assignment  of  er- 
ror is  that  the  Court  of  Civil  Appeals  erred 
in  holding,  in  its  opinion  and  Judgment,  that 
the  Special  Act  of  the  Legislature  of  Texas 
approved  March  29,  1917,  incorporating  and 
granting  a  charter  to  the  city  of  Plalnvlew, 
as  alleged,  was  in  conflict  with  and  violation 
of  section  66,  art.  3,  of  the  Constitution  of 
lexas. 

Section  56  of  article  3  of  the  Constitution 
of  this  state,  among  other  things,  says: 


"The  Legislature  shall  not,  except  as  other- 
wise provided  in  this  Constitation,  pass  any  lo- 
cal or  special  law  *  •  *  regulating  the  af- 
fairs of  counties,  cities,  towns,  •  •  •  incor- 
porating cities,  towns  or  villages,  or  changing 
their  charter;  •  »  •  creating  offices,  or  pre- 
scribing the  power  and  duties  of  officers,  in 
coonties,  cities,  or  towns,"  etc. 

Was  the  act  incorporating  the  city  of 
Plalnvlew,  regulating  Its  affairs,  creating  its 
offices,  and  prescribing  the  powers  and  duties 
of  its  officers,  as  alleged  in  the  petition,  a 
local  or  special  law  of  the  Legislature? 

[1,2]  A  local  act  is  an  act  applicable  only 
to  a  particular  part  of  the  legislative  Juris- 
diction. A  special  or  private  act  is  a  8tat>- 
ute  operating  only  on  particular  persons  or 
private  concerns.  36  Cyc.'986,  and  anthor- 
ities  there  cited.  The  act  under  considera- 
tion was  applicable,  in  its  terms,  only  to  that 
particular  part  of  the  legislative  Jurisdiction 
of  the  Texas  Legislature  comprised  within  the 
boundaries  deflning  the  city  of  Plainview,  as 
set  out  in  the  special  act  and  In  the  petition, 
and  attected  only  persons  of  this  state  In 
those  limits.  That  the  act  was  local  or  spe- 
cial cannot  be  denied.  Altgelt  v.  Gutzeit, 
109  Tex.  123,  201  S.  W.  400;  BeU  County  v. 
Hall,  105  Tex.  558,  153  S.  W.  121 ;  Clark  v. 
ilnley,  93  Tex.  175,  54  S.  W.  343;  City  of 
Dallas  v.  Western  Electric  Co.,  83  Tex.  243, 
18  S.  W.  552;  Ward  v.  Harris  (Tex.  Oiv. 
App.)  209  S.  W.  792;  Powell  v.  Charco  Ind. 
School  Dlst.  (Tex.  Civ.  App.)  203  S.  W.  1178; 
Telle  V.  dty  of  New  Brannfels  (Tex.  Civ. 
App.)  164  S.  W.  345. 

[3]  Is  It  "otherwise  provided  in  this  Con- 
stitution," the  Constitution  of  Texas,  that 
the  legislature  thereof  may  pass  "any  local 
or  special  law  Incorporating  cities,  towns, 
or  villages,  or  changing  their  dbarter,"  or 
"creating  oUices,  or  prescribing  the  powers 
and  duties  of  officers,  in  *  *  *  cities  and 
towns?"    It  is  not 

At  the  time  section  S  of  artlde  11,  as  it 
now  stands,  was  adc^ted,  November  5,  1912, 
the  Constitution  provided  that  "cities  having 
more  than  five  thousand  inhabitants  may 
have  their  charters  granted  or  amended  by 
special  act  of  the  legislature,"  etc. ;  but  the 
adoption  of  that  section  at  that  time  sub- 
stituted for  the  old  section,  from  which  the 
quotation  above  was  talien,  the  present  sec- 
tion 6,  reading  as  follows: 

"CSties  having  more  than  five  thousand  (6,- 
000)  inhabitants  may,  by  a  majority  vote  of 
Uie  qualified  voters  of  said  city,  at  an  elec- 
tion held  for  that  purpose,  adopt  or  amend 
their  charters,  subject  to  such  limitations  as 
may  be  prescribed  by  the  Legislature,  and  pro- 
viding that  no  charter  or  any  ordinance  passed 
under  said  charter  shall  contain  any  provi- 
sion inconsistent  with  the  Constitution  of  the 
state,  or  of  the  general  laws  enacted  by  the 
Legislature  of  this  state;  *  •  *  and  provid- 
ed further,  that  no  city  charter  shall  be  al- 
tered, amended  or  repealed  oftener  than  every 
two  years." 
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Previous  to  the  adoption  of  tbe  quoted 
section  there  could  bave  b&ea  no  question  of 
tbe  authority  of  the  Legislature  to  pass  such 
an  act  as  that  under  consideration.  In  fact 
many  such  acts  were  passed,  and  now  are 
valid  subsisting  laws  on  which  city  govern- 
ments are  founded  'and  are  being  admin- 
istered. But  with  the  adoption  of  that  sec- 
tion the  old  one,  for  which  it  was  substi- 
tuted, ceased  to  be  of  force,  and  the  power 
it  gave  the  Legislature  no  longer  existed. 
The  House  joint  resolution  proposing  the 
amendment  begins  as  follows: 

"Be  it  resolved  by  the  Legislatare  of  the 
state  of  Texas: 

"Section  1.  That  section  5  of  article  11  of 
the  Constitution  of  tbe  state  of  Texas  be 
amended  so  as  to  hereafter  read  as  follows." 

Then  follows  section  6  as  above  set  out. 
General  Laws  of  Texas,  Thirty-Second  Leg- 
islature, p.  284.  It  is  clear  that  section  5 
of  article  11  as  it  now  stands  took  the  place 
of  the  old  section  completely. 

"Where  a  Constitution  is  revised,  the  new 
provisions  come  into  operation  at  tbe  same  mO' 
ment  that  those  they  take  the  place  of  cease  to 
be  of  force."  Cooley's  Constitutional  Lunita-- 
tions,  p.  96. 

Since  November  5, 1912,  section  5  of  article 
11  has  not  only  contained  no  provision  au- 
thorizing charters  of  cities  granted  or  amend- 
M  by  special  act  of  the  Legislature,  but  has 
provided  for  such  charters  and  their  amend- 
ment in  an  entirely  different  manner.  There 
is  no  other  portion  of  the  Constitution  au- 
thorixing  charters  for  cities  by  special  act 
of  the  L^slature. 

[4]  Plaintiffs  in  error  Insist  that  amend- 
ments to  the  Constitution  are  not  considered 
as  if  they  had  l>een  parts  of  tbe  original 
instrument,  but  are  considered  in  the  nature 
of  codicils  or  second  Instruments,  and  that, 
in  construing  section  56  of  article  3,  we 
cannot  have  In  mind  the  reading  of  section  5 
of  article  S  as  now  amended,  but  must  find 
the  meaning  and  effect  of  section  56  from  the 
Constitution  as  it  read  when  originally  adopt- 
ed and  before  the  adoption  of  the  amend- 
ment; that  "this  Constitution"  meant  the 
Constitution  of  1876  as  it  was  at  the  time 
of  its  adoption.  That  Constitution  provided 
toe  Its  own  amendment, '  and  stated,  in  tbe 
section  so  providing,  that  an  "amendment"! 
so  receiving  the  majority  of  the  the  votes 
cast  shall  become  a  part  of  this  Constitution. 
Article  17,  §  1.  Therefore  tbe  contention  can- 
not be  sustained.  This  Constitution,  as  far 
as  this  case  is  concerned,  means  the  Consti- 
tution of  Texas  as  It  was  at  the  time  of  the 
passage  of  the  special  act  incorporating 
Plain  view. 

[5]  Since  it  Is  not  "otherwise  provided  In 


this  Constitution,"  what  is  the  construction 
of  that  portion  of  section  56,  art.  3,  her^n- 
before  quoted? 

In  tills  country  the  people  of  the  states 
are  sovereign.  In  them  all  power  rested  orig- 
li)Ally.  They  delegated  some  of  this  power  td 
the  federal  government,  in  its  formati(Hi,  as 
written  in  the  Constitution  of  the  United 
States.  In  tlie  exercise  of  that  sovereignty 
tbe  people  of  Texas  formed  the  state  Con- 
stitution. All  other  lawmaking  bodies  are 
subordinate,  and  the  enactments  of  such  bod- 
ies must  conform  to  the  supreme  law,  else 
they  will  perish  at  its  touch.  In  that  Con- 
stltntlon  they  placed  such  limitations  upon 
thebr  officers  and  agents,  and,  indeed,  upon 
themselves,  as  a  body,  as  to  them  seemed 
best.  Whatever  of  their  sovereign  powers 
were  not  thus  delegated  to  the  federal  gov- 
ernment or  restricted  by  their  own  voluntary 
act  in  the  formation  of  their  state  govem- 
ment,  they  ere  left  free  to  exercise  in  their 
collective  capacity,  or  through  their  officers 
and  agents.  They  vested  their  l^lslative 
power  in  the  Legislature  by  the  terms  of 
their  own  Constitution,  art.  3,  I  1.  I 

"The  theory  of  our  political  system  is  that 
the  ultimate  sovereignty  is  in  the  people,  from 
whom  springs  all  legitimate  authority.  Tbe 
people  of  the  Union  created  a  national  Con- 
stitution, and  conferred  upon  it  powers  of  sov- 
ereignty over  certain  subjects,  and  the  people 
of  each  state  created  a  state  government,  to 
exercise  the  remaining  powers  of  sovereignty 
so  far  as  they  were  disposed  to  allow  them  to 
be  exercised  at  aU.  By  the  Constitution  which 
they  establish,  they  sot  only  tie  up  tbe  hands 
of  their  official  agencies,  but  their  own  hands 
as  well;  and  neither  the  officers  of  the  state, 
nor  tbe  whole  people  as  an  aggregate  body, 
are  at  liberty  to  take  action  in  opposition  to 
this  fundamental  law."  Cooley's  .Constitutional 
Limitations,  p.  66. 

The  national  government  is  an  artificial 
creation,  having  no  powers  except  those  con- 
ferred by  the  federal  Constitution  which  cre- 
ated it  The  state  government  is  a  natural 
growth,  possessing  prima  fade  all  of  the 
powers  whatsoever  incident  to  any  govern- 
ment When  a  question  arises  whether  the 
state  Legislature  has  the  power  to  pass  a 
law,  the  presumption  is  that  it  can  do  so; 
and  it  can  do  so  unless  it  is  positively  in- 
hibited from  doing  so.  It  may  be  restrained 
by  an  Inhibition  either  in  the  federal  Con- 
stitution or  in  the  Constitution  of  this  state, 
if  restrained  by  the  6tate  Constitution,  such 
restraint  must  be  affirmatively  shown  to  have 
been  Imposed.  Tbe  state  Constitution  is  not 
a  document  conferring  defined  and  speciUed 
powers  on  the  Legislature,  but  one  regulating 
and  limiting  that  general  authority  which  the 
representatives  of  the  people  enjoy  ipso  jure 
by  their  organization  into  a  legislative  body. 

(6, 7]  The  courts  are  made  the  ultimate 
expounders  of  tbe  meaning  of  the  Constitu- 
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tlon,  by  Its  own  terms.  In  exercise  of  thab 
authority,  they  claim  no  judicial  supremacy ; 
they  are  only  the  administrators  of  the  pub- 
lic will  deliberately  expressed  in  the  one 
great  paramount  law  of  the  state  made  by 
them — the  Constitution.  When  an  act  of  the 
Legislature  is  held  void,  it  is  not  because 
the  courts  have  any  control  over  the  legisla- 
tive power,  but  because  the  act  is  forbidden 
by  the  Constitution,  and  because  the  wUl  of 
the  people,  as  declared  therein,  is  paramount 
to  that  of  their  representatives  expressed  In 
any  law.  The  courts  merely  secure  to  eadi 
kind  of  law  Its  due  authority.  They  do  not 
even  preside  over  a  conflict  and  decide  It, 
for  the  relative  strength  of  eac^  kind  of 
law — the  Constitution  and  the  statutes — has 
been  settled  already.  All  the  court  does  is 
to  find  and  declare  that  a  conflict  exists  be- 
tween two  laws  of  different  degrees  of  au- 
thority. Then  the  question  Is  at  an  end, 
for  the  weaker  law  is  extinct.  It  is  a  well- 
established  rule  that  the  court  will  always 
lean  in  favor  of  the  validity  of  a  legislative 
act;  that,  if  there  be  a  reasonable  doubt 
as  to  the  constitutionality  of  a  statute,  the 
court  will  solve  the  doubt  in  favor  of  the 
statute;  that,  where  the  Legislature  has  he&a 
left  a  discretion,  the  conrt  will  assume  that 
the  discretion  has  been  wisely  exercised;  that 
where  the  construction  of  a  statute  is  doubt- 
ful It  will  adopt  such  construction  as  will 
harmonize  with  the  Constitution,  and  enable 
It  to  take  effect  But,  where  It  is  clear  that 
the  legislative  act  is  contrary  to  the  Consti- 
tution, no  authority  for  its  enactment  exist-* 
ed,  and  it  is  the  duty  of  the  court  so  to  de- 
clare. Thereupon  the  statute  vanishes,  and 
the  Constitution  prevails. 

[8]  Section  56  of  article  3  of  the  Constitu- 
tion of  Texas  specifically  declares  that  such 
an  act  as  that  In  question  in  this  case  shall 
not  be  passed  by  the  Legislature  of  this  state, 
"except  as  otherwise  provided  In  this  Con- 
stitution." There  Is  no  other  provision  of 
the  Constitution  authorizing  the  passage  of 
the  act  of  the  Legislature,  incorpoi'atlng 
Malnvlew,  nor  was  there  any  such  provision 
at  the  time  of  the  passage  of  the  act.  There- 
fore the  Constitution  expressly  forbade  its 
passage,  and  the  act  is  positively  contr&ry  to 
the  supreme  law  of  the  state.  The  act  is 
unconstitutional  and  void. 

What  we  have  said  makes  it  unnecessary 
to  pass  on  the  other  assignm^its  of  error 
shown  in  the  application,  and  we  recommend 
that  the  judgment  of  the  Court  of  Civil  Ap- 
peals reversing  and  remanding  the  case  be  at-' 
firmed. 

CURETON,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  court. 


EOINBURG  IRR.  CO.  v.  PA8CHEN  M  al. 
(No.  244-3439.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Jan.  4,  1022.) 

1.  Waters  and  water  course*  ®=>249— Perma> 
nent  water  right*  are  eervltude  jipon  irriga- 
tion *y*tMn. 

Permanent  water  rights  evidenced  by  grants 
or  certificates  are  easements  appurtenant  to 
the  land  to  be  watered,  and  are  a  servitude 
upon  an  irrigation  system,  and  any  one  dealing 
either  with  the  land  to  wliich  the  easement  is 
appurtenant  or  with  the  servient  irrigation 
system,  with  notice,  actual  or  constructive, 
must  take  subject  to  the  easement,  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  5002e. 

2.  Waters  and  water  course*  ^s>232— Order  ■■ 
receivership  proceeding  not  binding  upon 
users  of  water  having  Interest  In  Irrigation 
•ystom  unless  parties. 

An  order  of  sale  by  receivers  free  from 
incumbrances  and  permanent  water  rights  un- 
der contracts  of  Irrigation  system,  ancillary 
to  a  foreclosure  of  a  mortgage  on  the  system, 
was  not  binding  upon  landowners  having  perma- 
nent water  rights  under  contracts,  the  pro- 
ceeding being  one  quasi  in  rem,  and  not  one 
in  rem. 

3.  Receivers  «=9 141— Appointment  and  sale  of 
property  doe*  not  divest  Heno. 

The  appointment  of  a  receiver  over  prop- 
erty does  not  affect  existing  liens  or  other  vest- 
ed rights  in  the  property,  and  a  sale  by  the 
receiver  has  no  effect  to  divest  such  liens  or 
rights  where  the  parties  holding  them  are  not 
properly  before  the  court 

4.  Waters  and  water  coarse*  «=s232  —  Land> 
owners  having  permanent  water  right*  not 
before  the  oonrt  through  publication  in  news- 
papers. 

Landowners  having  permanent  water  rights 
under  contracts  with  irrigation  system  were 
not  within  the  jurisdiction  of  the  court  in  a 
receivership  proceeding,  ancillary  to  foreclos- 
ure of  a  mortgage,  where  they  were  not  served 
with  process,  but  only  by  notice  published  in 
newspapers  requiring  every  one  interested  in 
the  property  to  assert  their  rights,  and  an  order 
of  sale  of  the  system  free  from  contract  rights 
of  such  property  owners  did  not  bind  the  lat- 
ter, it  being  necessary  to  bring  such  parties 
before  the  conrt  in  the  manner  prescribed  by 
law,  and  to  put  their  water  rights  in  issue  by 
proper  pleadings. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Suit  by  William  E.  Paschen  and  others 
against  the  Edlnburg  Irrigation  (Dompany. 
From  a  judgment  of  the  Court  of  Civil  Ap- 
peals (223  S.  W.  329)  affirming  an  order 
awarding  preliminary  mandatory  writ  of  in- 
junction, defendant  brings  error.    Affirmed. 

Oiasscock,  McDaniel  &  Bounds,  of  McAllen, 
for  plaintiff  in  error. 
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Don  A.  Bliss,  of  San  Antonio,  W.  L.  Daw- 
son, of  Mission,  and  F.  W.  Seabury,  of 
Brownsville,  for  defendants  In  error. 

McCLENDON,  P.  J.  ,  We  have  In  this  case 
for  review  a  judjjment  of  tlie  Court  of  Civil 
Appeals,  wlilcli  affirmed  an  interlocutory 
order  of  the  district  court  awarding  a  man- 
datory writ  of  injunction  requiring  the  plain- 
tiff in  error  to  furnish  to  d^endants  in  error 
water  to  Irrigate  certain  lands  during  the 
peidency  of  the  suit,  upon  compliance  by  the 
latter  with  certain  requirements  of  the  or- 
der. The  controlling  question  In  the  case  Is 
whether  the  irrigation  company,  which  pur- 
chased the  Irrigation  system  under  receiver's 
sale,  acquired  the  irrigation  plant  free  from 
the  water  rights  which  defendants  in  error 
bad  prior  to  the  receivership  acquired  from 
the  corporation  thai  owning  the  plant;  de- 
fendants in  error  not  being  parties  to  the 
recelversbip  proceeding.  The  facts  necessary 
to  a  clear  understanding  of  the  issue  thus 
presented  may  be  briefly  stated  as  follows: 

The  Valley  Reservoir  &  Canal  Company 
owned  and  operated  an  irrigation  system 
that  bad  been  constructed  for  the  purpose  of 
irrigating  a  large  body  of  land  owned  in  part 
by  John  Closner  and  William  F.  Sprague, 
In  part  by  the  Edinburg  Townslte  Company 
and  In  pert  by  the  Valley  Reservoir  & 
Canal  Company.  Closner  and  Sprague  own- 
ed all  the  capital  stock  of  these  two  com- 
panies, and  controlled  their  affairs.  From 
time  to  time  Closner  and  Sprague.  the  canal 
company,  and  the  town-site  company  made 
sales  of  these  lands  in  20-aere  tracts,  the 
deeds  conveying  which  provided  for  per^ 
manent  water  rights  appurtenant  thereto. 
These  water  rights  constituted  a  part  of  the 
consideration  of  each  deed,  and  with  each 
deed  was  delivered  to  the  pnrcbasor  a  water 
right  contract  which  carried  witli  it  cer- 
tain obligations  on  the  part  of  the  grantee 
In  the  deed.  The  deeds  expressly  reserved 
VCTdor's  liens  upon  the  land  in  favor  of  the 
canal  company  to  secure  compliance  by  the 
grantees  of  their  oUigations  embodied  in 
the  water  ri^ts  contracts.  Each  of  the  de- 
foidants  in  error  purchased  from  Closner 
and  Sprague  several  of  these  tracts,  and  re- 
ceived as  part  of  the  consideration  the  usual 
canal  company  water  rights  contracts. 

Prior  to  the  year  1914  Pasdien  and  David- 
son had  prepared  portions  of  their  lands  for 
irrigation.  EJach  paid  the  flat  rate  required 
by  the  terms  of  their  water  rights  contracts, 
and  the  amounts  required  for  the  actt^l 
supply  of  water  for  the  respective  years  on 
their  respective  tracts.  Later  a  controversy 
arose  over  the  failure  of  the  canal  company 
to  furnish  sufficient  water:  and,  while  this 
controversy  was  pending,  the  American  Na- 
tional Insurance  Company  and  the  San  An- 
tonio Loan  Sc  Trust  Company  brought  suit 
in  the  district  court  of  Cameron  county 
235  8.W.-68 
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against  CSosner,  Sprague,  the  canal  company, 
and  the  town-site  company  to  foreclose  cer- 
tain mortgage  liens  on  the  property,  includ- 
ing the  Irrigation  system  of  the  canal  ctHn- 
pany.  These  mortgage  liens  were  acquired 
by  the  insurance  company  and  trust  company 
long  after  defendants  in  error  had  acquired 
their  water  rights.  Receivers  of  the  prop- 
erties were  appointed  by  tbe  district  court, 
and,  after  administering  the  property  for 
some  time,  it  was  finally  sold  by  the  receiv- 
ers under  order  of  court  for  the  purpose  of 
satisfying  the  mortgage  debts,  as  well  as  re- 
covers' certificates  which  had  been  issned 
in  large  amounts  to  operate  the  plant  during 
the  receivership,  and  other  court  expenses. 
The  order  of  sale  provided  that  the  property 
be  sold  free  of  all  liens,  incumbrances,  water 
rights,  claims,  etc.  Through  mesne  convey- 
ances under  this  order  the  property  was  pur- 
chased by  plaintiff  In  error.  D^endants  in 
error  were  not  parties  to  the  receivership 
proceeding,  but  during  its  pendency,  and 
prior  to  tbe  order  of  sale,  a  genoral  order 
was  Issued  providing  that — 

"All  persons,  corporationB  and  associationa 
of  persons  having  liens,  debts  or  claims  of  any 
character  whatsoever  against  the  defendants  in 
this  soit  [naming  themi  or  any  or  either  of 
them  into  or  in  respect  to  the  properties  in 
tbe  hands  of  tbe  receiver  be,  and  they  are 
hereby,  reqnired  to  file  interventions,  setting  up 
tbeir  rights  in  this  cause  on  or  before  March 
9,  A.  D.  1917,  and  that  all  claims  not  so  pre- 
sented by  intervention  prior  to  the  final  de- 
cree herein  be  concluded  thereby." 

Later  the  time  for  filing  interventions  was 
extended  to  May  18,  1917.  These  orders 
were  published  In  newspapers  in  Hidalgo 
and  Bexar  counties,  but  were  not  brought  to 
the  attention  of  defendants  tn  error;  and 
they  did  not  know  of  these  orders,  or  that 
the  sale  was  made  purporting  to  divest  their 
water  rights,  until  after  Oie  recdverehlp  had 
been  closed.  During  the  receivership  various 
farmers  having  water  rights  In  the  canal  sys- 
tem held  meetings  and  employed  counsel  to 
r^resent  their  Interests  in  the  receivership 
suit,  and  an  Intervoition  was  made  In  their  _ 
bebalf.  In  whldi,  however,  defendants  in  er- 
ror declined  to  )oIn.  During  the  receivership 
the  court  fixed  ratea  under  which  the  receiv- 
er was  authorized  to  furnish  water  to  tbe 
various  landowners  owning  water  rights. 
Defendants  in  error  objected  to  paying  these 
rates,  and  they  and  other  water  right  holders 
brought  suit  egrainst  the  receivers  in  the 
district  court  of  Bexar  county  to  compel  fur- 
nishing water  under  their  orig;inal  contracts. 
The  Court  of  Civil  Appeals  afilrmed  the  trial 
court's  jndgmait  dismissing  this  suit  upon 
the  ground  that  the  property  was  in  custodia 
legis,  and  only  the  court  appointing  the  re- 
ceivers had  jurisdiction  to  fix  tbe  terms  upon 
which,  during  the  receivership,  tbe  officers 
of  the  court  could  be  compelled  to  furnish 
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watw.  Undge  v.  Hugbea  (Civ.  App.)  212  S. 
W.  819.  Writ  of  error  was  aM>Ued  for  and 
denied.  Thereafter  defendants  in  error  were 
fumisbed  water  by  the  receivers  under  the 
terms  prescribed  by  the  court  They  did 
not,  however,  make  any  appearance  in  the 
case. 

After  the  property  had  beat  sold  to  plain- 
tiff In  error  defmdants  In  error  demanded 
that  water  be  furnished  them,  which  waf 
refused,  unless  defendants  In  error  would 
execute  new  contracts  upon  higher  rates 
than  those  in  their  original  contracts,  and 
under  different  terms  and  stipulations. 
Thereupon  defendant  in  error  Paschen 
brought  this  suit,  wtiicb  was  in  the  form  of 
an  original  bill  in  equity,  to  require  plaintiff 
In  error  to  furnish  the  water  under  the  terms 
of  the  original  contracts,  defendant  in  errcv 
tendering  the  water  charges  provided  In 
those  contracts  and  also  offering,  if  the 
court  should  find  that  such  rate  was  unrea- 
sonably low,  and  that  plaintiff  In  error  was 
entitled  to  dmrge  a  higher  rate,  to  pay  what- 
ever rate  the  court  might  flz.  Defendant  In 
error  Davidson  Inten-eued,  setting  up  bis 
water  rights  and  adopting  the  pleadings  of 
I'aschen.  There  was  also  an  intervention  by 
a  large  number  of  farmers  who  bad  made 
new  contracts  required  by  plaintiff  in  error, 
setting  up  their  rights  and  resisting  the 
claims  of  def^idants  in  error.  The  defend- 
ants in  error  also  sought  a  temporary  injunc- 
tion requiring  that  water  be  supplied  them 
pending  the  suit.  The  trial  court,  after  full 
hearing  upon  this  application,  issued  an  or- 
der requiring  plaintiff  in  error  to  furnish  the 
water  to  defendants  in  error  npon  their  com- 
plying with  certain  reqairemoits  in  the  or- 
der, among  which  was  the  payment  of  the 
same  rates  which  the  other  water  takers 
were  required  to  pay.  This  order  was  ap- 
pealed from,  and  the  action  of  the  trial  court 
in,  that  regard  was  affirmed  by  the  Court  of 
Civil  Appeals.    223  S.  W.  329. 

After  a  very  careful  review  of  the  author- 
Kies,  we  have  reached  the  conclusion  that  the 
Judgmoit  of  the  Court  of  Civil  Appeeia 
•honld  be  affirmed. 

It  is  nrged  by  defendants  In  orror  that  the 
court  was  without  power  either  to  diveat 
their  water  rights  or  to  revise  the  rates  pro- 
vided in  their  contracts,  even  though  they 
had  been  brought  by  legal  process  Into  the 
receivership  suit,  and  their  rights  put  In  is- 
sue by  adequate  pleadings.  This  contention 
is  grounded  npon  the  propositicm  that  these 
water  rights  constitute  vested  property  inter- 
ests, superior  to  the  claims  of  mortgage  cred- 
itors, and  such  divestiture  would  amount  to 
a  taking  of  private  property  without  ccmipen- 
aatltai.  There  is  much  forco  in  this  conten- 
tion, and  ample  authority  might  be  cited  In 
its  support  Stanislaus  y.  Buchman,  152 
CaL  716,  93  Pac.  868,  16  L.  R.  A.  (N.  S.)  369: 
Allen  V.  Railroad  Commission,  179  CaL  98, 


176  Paa  468. 8  A.  L.  R.  249 ;  2  WeO  on  Water 
Rights  in  Western  SUtes,  121St:  3  Kinney 
on  Irrigation  and  Water  Rights  (2d  Bd.) 
2499.  But  in-  the  present  stage  of  this  pro- 
ceeding we  are  not  called  upon  to  pass  upcm 
this  question,  and  Its  diflacnlty  and  impor- 
tance render  the  expression  of  an  opinion 
out  of  place.  Tbat  portion  of  the  Interlocu- 
tory order  requiring  defendants  in  error, 
pending  final  hearing  npon  the  merits  of  the 
case,  to  pay  the  same  rates  charged  other 
water  takers  Is  favorable  to  plaintiff  in  er- 
ror, and  defendants  in  error  have  not  appeal- 
ed from  the  order. 

The  vested  character  of  the  rights  with 
which  we  are  dealing  has  essential  bearing 
upon  the  vital  question  presented  In  the  ap- 
peal, namely,  the  effect  of  the  order  In  the 
receivership  proceeding  to  whldi  defendants 
in  error  were  not  parties,  attempting  to  di- 
vest their  water  rights. 

[1J  It  has  long  been  held  tbat  permanent 
water  rights,  evidenced  by  grants  or  certifi- 
cates of  the  character  here  In  issue,  are  ease- 
ments appurtenant  to  the  land  to  be  watered, 
and  are  a  servitude  upon  the  irrigation  sys- 
tem. CJonsequently  every  one  dealing  either 
with  the  land  to  which  the  easement  is  ap- 
purtenant or  with  the  servient  Irrigation  sys- 
tem, ■nith  notice,  actual  or  constructive,  must 
take  subject  to  the  easement  The  nature 
of  such  easement  and  servitude  are  very  ably 
considered  In  Mudge  v.  Hughes,  supia.  This 
view  of  the  diaracter  of  such  water  rights 
has  been  enacted  Into  statute  In  tliU  state 
in  language  following: 

"The  permanent  water  right  shall  be  an  ease- 
ment to  the  land  and  pass  with  the  title  there- 
to; and  the  owner  thereof  shall  be  entitled  to 
the  nse  of  the  water  upon  the  terms  provided  in 
his  or  their  contract  with  such  person,  associa- 
tion of  persons  or  corporation,  or.  In  case  so  ■ 
contract  is  entered  into,  then  at  Just  and  rea- 
sonable prices,  and  without  ^Uscrimination. 
Any  instrument  of  writing  conveying  a  perma- 
nent water  right  shall  be  admitted  to  record  in 
the  same  manner  as  other  instruments  relating 
to  the  conveyance  of  land."  Vemon's  Sayles' 
Texas  Civil  Statutes  1914,  art  6002e. 

[2]  The  contention  of  plaintiff  in  error  that 
this  order  was  binding  upon  defendants  in 
error  la  baaed  upon  the  proposition  that  the 
sale  by  receivers  was  a  proceeding  In  rem, 
and  that  the  order  of  sale  was  therefore 
binding  upon  every  one  having  any  interest 
in  the  property.  It  may  be  conceded  that 
this  rule  would  be  applicable  were  the  pro- 
ceeding one  stzictly  in  rem;  but  it  has  never 
been  held  that  the  foredosure  of  a  mortgage, 
or  a  receivership  ancillary  thereto,  ia  such  a 
proceeding.  It  belongs  to  tbat  class  of  pro- 
ceedings more  properly  denominated  as  quasi 
in  rem.  Jurisdiction  in  the  two  classes  of 
cases  is  very  clearly  defined  in  the  following 
quotation  frran  2  Black  on  Judgments: 
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"It  is  a  diatio^isbing  pecnllarity  of  a  pro- 
ceeding in  rem  that  the  jurisdiction  of  the 
court,  in  the  particular  case,  rests  merely  upon 
the  seizure  or  attachment  of  the  property.  Ko 
personal  notice  to  any  individual  ia  required. 
The  res,  being  brought  within  the  Jurisdiction 
of  the  court,  becomes  subject  to  ita  adjudica- 
tion, and  all  parties  interested  are  supposed  to 
be  duly  apprised  of  the  proceedings  by  the 
mere  taking  of  the  property,  or  by  the  naual 
prodamation  or  published  notice.  This  Juria- 
diction  empowers  the  court  to  adjudicate  upon 
the  status  of  the  res,  or  to  order  it  to  be 
disposed  of  in  a  given  way,  according  to  the 
object  of  the  action.  Of  course  it  does  not 
authorize  the  fastening  of  a  personal  liability 
upon  any  individual  not  personally  served.  The 
jnrisdiction  is  over  the  thing  itself,  and  only 
the  thing  itself  can  be  disposed  of,  though  the 
rights  of  owners  or  claimants  may  be  inciden- 
tally affected.  Hence,  also,  in  proceedinga  of 
this  character,  exclusive  jurisdiction,  for  the 
purposes  of  its  own  suit,  is  acquired  by  the 
court  which  first  takes  possession  of  the  res. 
But  where  the  proceeding  is  not  strictly  in  rem, 
but  belongs  to  the  class  of  actions  which  are 
only  quasi  in  rem,  the  court  cannot  render  a 
judgment  which  shall  be  valid  against  the  rights 
of  third  persons,  unless  it  is  shown  that  such 
third  persona  have  voluntarily  appeared  and 
become  parties  to  the  suit,  or  have  bad  legal 
notice  of  the  pendency  of  the  suit  and  an  op- 
portunity to  be  heard  therein."  (2d  Ed.)  p. 
T94. 

Tbls  subject  Is  treated  in  the  following 
texts  wltb  toll  citations  of  aathoritles :  23 
Cyc.  p.  1410;   15  R.  C  U  pp.  629-«31. 

Tbat  a  suit  to  foreclose  a  mortgage  1b  only 
quasi  in  rem,  and  a  Judgment  therein  binding 
only  upon  those  parties  to  the  suit  and  their 
privies.  Is  not  now  subject  to  question.  Nor 
does  the  fact  that  the  court  In  which  the 
foreclosure  is  brought  appoints  a  receiver 
over  the  property  change  the  nature  of  tlie 
proceeding  into  one  strictly  in  rem. 

The  nature  of  a  receivership  and  the  pow- 
ers of  the  appointing  court  and  of  the  receiv- 
er are  admirably  summarized  by  the  Su- 
preme Court  of  the  United  States  in  the 
celebrated  case  of  Davis  v.  Gray,  16  Wall. 
217,  21  L;  Ed.  447,  as  foUows: 

"A  receiver  is  q>pointed  upon  a  principle  of 
justice  for  the  benefit  of  all  concerned.  Every 
kind  of  property  of  such  a  nature  that,  if  le- 
gal, it  might  be  taken  in  execution,  may,  if 
equitable,  be  put  into  his  possession.  Hence 
the  appointment  has  been  said  to  be  an  equita- 
ble execution.  He  is  virtually  a  representa- 
tive of  the  court,  and  of  all  the  parties  in  inter- 
est in  the  litigation  wherein  he  is  appointed. 
He  is  required  to  take  possession  of  property 
as  directed,  because  it  is  deemed  more  for  the 
interests  of  justice  that  he  should  do  so  than 
that  the  property  should  be  in  the  possession 
of  either  of  the  parties  in  the  litigation.  He  is 
not  appointed  for  the  benefit  of  either  of  the 
parties,  but  of  all  concerned.  Money  or  prop- 
erty in  his  hands  is  in  custodia  legis.  He  has 
only  such  power  and  authority  as  are  given-him 
by  the  court,  and  must  not  exceed  the  prescrib- 
ed limits.    The  court  will  not  allow  him  to  be 
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Sued  tooching  the  property  in  his  charge,  nor 
for  any  malfeasance  as  to  the  parties,  or  oth- 
ers, without  its  consent;  nor  will  it  permit  his 
possession  to  be  disturbed  by  force,  nor  vio- 
lence to  be  offered  to  his  person  wliile  in  the 
discharge  of  his  official  duties.  In  such  cases 
thi  court  will  vindicate  its  authority,  and,  if 
need  i>e,  will  punish  the  offender  by  fine  and 
imprisonment  for  contempt  The  same  roles 
are  applied  to  the  possession  of  a  sequestrator. 
Where  property  in  the  hands  of  the  receiver 
is  claimed  by  another,  the  right  may  be  tried  by 
proper  issues  at  law,  by  a  reference  to  a  mas- 
ter, or  otherwise,  as  the  court  in  its  discretion 
may  see  fit  to  direct.  Where  propet^  in  the 
possession  of  a  third  person  is  claimed  by  the 
receiver,  the  complainant  must  make  such  per- 
son a  party  by  amending  the  bill,  or  the  re- 
ceiver must  proceed  against  bim  by  suit  In  the 
ordinary  way." 

[3]  The  appointment  of  a  receiver  over 
property  does  not  aftect  existing  liens  or  other 
vested  rights  in  the  property,  and  a  sale  by 
the  receiver  has  no  effect  to  divest  such  liens 
or  rights  where  the  parties  holding  them  are 
not  properly  before  the  court  Railway  v. 
Lewis,  81  Tex.  6,  16  8.  W.  047,  26  Am.  St 
Rep.  776;  23  R.  C.  L.  p.  100;  4  Pomeroy  on 
Equity  Jurisprudence,  1683;  34  Cyc.  pp.  320 
and  334 ;  23  A.  &  R  Encyc.  of  Law,  pp.  1091- 
1093.  Authority  upon  this  point  might  be 
multiplied  indefinitely. 

The  rule  is  thus  stated  in  Pomeroy,  supra: 

"A  receiver's  sale  is  subject  to  liens  of  those 
who  are  not  parties  to  the  receivership  pro- 
ceedings. A  lienholder  has  a  right  of  which  be 
cannot  be  deprived  without  an  opportunity  for 
a  day  in  court" 

The  following  is  from  A.  &  R  E^cyc.  of 
Law,  supra: 

"The  appointment  of  a  receiver  for  property 
does  not  affect  pre-existing  liens  upon  the  prop- 
erty, or  vested  rights  or  interests  of  third  per- 
sons therein.  And  the  same  is  true  whether 
the  receiver  claims  by  virtue  of  his  appointment 
alone,  or  under  a  conveyance  or  assignment 
executed  to  him  by  the  debtor  in  aid  thereof, 
or  whether  the  lien  or  right  or  interest  in  ques- 
tion has  its  origin  in  contract  or  arises  by 
operation  of  law.  A  receiver,  it  is  held,  suc- 
ceeds to  only  such  right  title,  and  interest  In 
the  property  as  the  individual  or  corporation 
for  which  he  is  appointed  receiver  had  at  the 
time  the  appointment  was  made.  The  receiver 
takes  his  titie  to  the  property  subject  to  all 
the  equities  to  which  it  was  subject  in  the  hands 
of  the  debtor." 

High  on  Receiyers  states  the  rule  thus: 

"And  since  the  appointment  of  a  receiver 
does  not  divest  existing  liens  upon  the  property 
which  is  subject  to  the  receivership,  it  follows 
that  a  sale  by  a  receiver  of  a  partnership  of 
property  mortgaged  by  the  firm  gives  to  the 
purchaser  only  such  interest  as  the  firm  itself 
had  in  the  property,  and  does  not  divest  or  im- 
pair the  paramount  mortgage  lien  of  a  strang- 
er to  the  action  in  which  the  receiver  was  ap- 
pointed. So,  when  executions  have  become 
liens  upon  personal  property,  a  sale  of  such 
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property  by  a  receiver  snbseqaently  appointed 
in  an  action  to  wliich  the  lienlioldera  were  not 
parties  will  not  divest  their  liens,  which  may 
still  be  enforced  notwithstanding  such  sale." 

It  seems  quite  clear  to  ns  that  permanent 
wat»  rights,  which  are  held  to  be  real  es- 
tate, and  easements  appurtenant  to  and  pass- 
ing with  the  title  to  land,  constitute  such 
vested  property  Interests  as  cannot  be  di- 
vested by  foredosure  sale  under  receiver- 
ship, without  bringing  the  owner  of  those 
rights  Into  court  by  legal  process.  The 
exact  question  was  decided  in  the  Buchmaa 
Case,  above,  from  which  we  quote: 

"The  mortgage  of  the  water  system  of  the 
Stanislaus  &  San  Joaquin  Water  Company,  by 
foreclosure  whereof  the  plaintiff  obtained  title 
thereto,  is  not  set  forth  in  the  record,  and 
hence  we  cannot  determine  whether  or  not  it 
was  contemplated  '  that  that  company,  as  a 
going  concern,  was  thereby  authorized  to  make 
contracts,  such  as  that  with  ThrelfaH,  whereby 
it  might  obtain  funds  to  pay  the  principal  and 
interest  of  the  mortgage,  and  by  which  the 
mortgagee  would  be  bound.  But,  if  that  mort- 
gage was  paramount  to  Threlfall's  rights,  it 
could  not  be  enforced  against  him  without  a 
foreclosure  to  which  he  was  a  party,  if  suit  was 
began,  as  is  conceded  here,  after  his  contract 
was  recorded.  He  was  not  made  a  party  there- 
to, and  the  consequence  is  that  the  plaintiff 
holds  the  canal  system  and  the  waters  thereof 
subject  to  the  rights  of  ThrelfaH  and  his  snc- 
cessora  in  interest— at  least  until  those  rights 
have  been  terminated  by  foredosure  proceed- 
ings to  which  he,  or  they,  are  parties."  Stan- 
islaus Water  Co.  v.  Buchman,  152  Cal.  716,  93 
Pac.  858,  15  L.  R.  A.  (N.  S.)  364. 

[4]  The  contention  that,  since  the  court 
had  general  Jurisdiction  over  the  subject- 
matter,  the  property  being  situated  within 
its  territorial  limits,  and  that,  since  the  de- 
fendants In  error  had  actual  knowledge  of 
tlie  receivership  and  the  property  was  in 
cnstodia  legis,  and  notice  was  published  in 
the  newspapers  requiring  every  one  Interest- 
ed In  the  property  to  assert  their,  rights,  the 
order  was  binding  upon  defendants  in  error, 
is  not  tenable.  Jurisdiction  in  a  particular 
matter  requires  something  more  than  that 
the  court  has  general  jurisdiction  of  the 
parties  and  subject-matter,  and  has  taken 
into  custody  the  physical  and  legal  posses- 
sion of  the  property  in  litigation;  it  re- 
quires that  the  parties  whose  rights  are  to 
be  affected  be  brought  before  the  court  in  the 
manner  prescribed  by  law,  and  that  thdr 
Interest  be  put  in  issue  in  the  particular  ac- 
tion before  the  court.  Both  of  these  ele- 
ments were  lacking  in  the  present  Instance. 
To  bring  defendants  In  error  before  the 
court  putting  in  issue  their  water  rights,  it 
was  essential  that  some  pleading  be  filed 
drawing  into  the  litigation  those  water 
rights,  and  notice  of  such  pleading,  in  the 
manner  required  in  a  plenarj'  suit  under  our 


procedure,  should  have  been  served.  2S  Oyc 
684;  Dunlap  v.  Southerlln,  63  Tex.  38. 

We  are  not  to  be  understood  as  In  any 
way  questioning  the  well-defined  general  Ju- 
risdiction of  courts  to  settle  all  contested 
interests  in  property  which  lies  within  their 
territorial  jurisdiction,  even  as  to  parties 
nonresident  and  actually  beyond  their  Juris- 
diction. But,  where  the  proceeding  Is  imly 
quasi  in  rem,  such  jurisdiction  can  only  be 
exercised  by  bringing  such  rights  in  issue 
by  proper  pleading,  and  by  service,  actual  or 
constructive,  in  the  prescribed  legal  method. 

It  is  urged  by  plaintiff  in  error  that  the 
judgment  of  the  Court  of  Civil  Appeals  is 
Inconsistent  with  the  decisions  In  McHenry 
V.  Bank  (Civ.  Ai^.)  206  S.  W.  660,  and  Madge 
V.  Hughes  (Olv.  App.)  212  S.  W.  819,  In  the 
former  of  which  cases  writ  of  error  was  de- 
nied. We  think  It  only  necessary  to  state  that 
in  the  McHenry  Case  the  owners  of  the  water 
rights  were  parties  to  the  proceeding,  and 
did  not  appeal  from, the  order  of  sale  which 
divested  those  rights,  and  In  the  Mudge  Case 
the  only  questlMi  presented  was  the  power 
of  the  Bexar  county  court  to  adjudicate  the 
rights  of  landowners  to  have  the  receiver  of 
another  'court^  furnish  water  under  terms 
other  than  those  fixed  by  the  court  appoint- 
ing the  receiver.  Tbe  questions  decided  In 
those  cases  have  no  bearing  whatever  upcMi 
the  question  now  before  us. 

We  conclude  that  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  affirmed. 

OUKBTON,  0.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


WILLI  AIMS  V.  STATE.    (No.  6S70.) 

(Court  of  Criminal  Appeals  of  Texas. 
Dec.  21,  1921.) 

Intoxicating  liquors  <s=> 1 39— Possession  not  an 
offense  unless  for  purpose  of  sale. 
By  amendment  of  the  prohibition  law  pass- 
ed by  the  First  Called  Session  of  the  Thirty- 
Seventh  LegisUture  (Acts  1921,  c.  61),  it  ia 
not  an  offense  to  possess  intoxicating  liquor 
unless  for  the  purpose  of  sale. 

Appeal  from  District  (3ourt,  Smith  County; 
J.  R.  Warren,  Judge. 

EHlas  Williams  was  convicted  of  XMssessing 
intoxicating  liquors,  and  he  appeals.  Re- 
versed, and  prosecution  ordered  dismissed. 

Butl«r,  Price  ft  Maynor,  of  Tyler,  for  ap- 
pellant 
R.   G.   Storey,  Asst   Atty.   Gen.,   for  the 

State. 

HAWKINS,  J.  Conviction  was  for  posses- 
sion of  intoxicating  liquor.    Penalty  assessed 
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at  one  and  one-balf  years  In  the  penitentiary. 

By  amendment  of  the  prohibition  law 
passed  by  the  Birst  (Jailed  Session  of  the 
Thirty-Seventh  Legislature  (chapter  61),  It  is 
not  now  an  oCFense  to  possess  Intoxicating 
liquor,  unless  the  same  is  had  for  the  pur- 
pose of  sale,  and  It  is  necessary  to  allege  and. 
to  prove  that  it  was  so  possessed  for  the  pur- 
pose of  sale  before  an  oCEense  is  charged,  or 
a  convigtlon  can  l>e  had.  No.  6423,  Frank 
Ck)x  V.  state,  234  S.  W.  531;  No.  6510,  Petit 
V.  State,  235  S.  W.  579;  No.  6493,  Francis 
V.  State,  235  S.  W.  580— all  decided  at  the 
present  term  of  court,  and  not  yet  [ofScially] 
reported. 

Under  the  foregoing  authorities  it  is  neces- 
sary to  reverse  the  Judgment  of  the  trial 
court  and  order  the  prosecution  dismissed. 


DOSSETT  V.  STATE.    (No.  6571.) 

(Court  of  (Jriminal  Appeals  of  Texas.    Dec.  21, 
1921.) 

Intoxicating  liquors  «s>l39— Possession  not  an 
offense  unless  for  purpose  of  sals. 
By  amendment  of  the  prohibition  law,  pass- 
ed by  the  First  Called  Session  pt  the  Thirty- 
Seventh  Legislature  (Acts  1921,  c.  61),  it  is  not 
an  offense  to  possess  intoxicating  Uquor  unlctes 
for  the  purpose  of  sale. 

Appeal  fr(Hn  District  Court,  Milam  County; 
John  Wataon,  Judge. 

Lena  Wells  Dossett  was  convicted  of  pos- 
6eR.sing  Intoxicating  liquor,  and  appeals.  Re- 
versed, and  prosecution  ordered  dismissed. 

R.  Lyles,  of  Cameron,  for  appellant. 

X  G.  Storey,  Asst.  Atty.  Gen.,  for  the  State. 

HA^\•KINS,  J.  Appellant  was  convicted 
of  possessing  intoxicating  liquor,  -  and  sen- 
tenced to  one  year  In  the  penitentiary. 

By  amendment  of  the  prohibition  law 
passed  by  the  First  Called  Session  of  the 
Thirty-Sevotth  Legislature  (chapter  61)  it  is 
not  now  an  offense  to  possess  intoxicating 
liquet,  unless  the  same  Is  had  for  the  pur- 
pose of  sale,  and  it  la  necessary  to  allege  and 
'  to  prove  that  it  was  so  possessed  for  the  pur- 
pose of  sale  before  an  offense  Is  charged,  or 
a  conviction  can  be  had.  No.  6423,  E^ank 
Cox  V.  State,  284  S.  W.  681;  No.  6510,  PeUt 
V.  State,  235  S.  W-  579;  No.  ft493,  Francis 
V.  State,  235  S.  W.  580— all  decided  at  the 
present  term  of  court,  and  not  yet  [officially] 
reported 

Under  the  foregoing  authorities  it  Is  neces- 
sary to  reverse  the  judgment  of  the  trial 
court  and  order  the  prosecution  dismissed. 
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HAIGLER  V.  STATE.    (No.  6486.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  21, 
1921.) 

Crhnlnai  law  igssU  —  Conviction  dismissed 
where  law  was  changed  after  conviction. 
Where  defendant  was  convicted  under  a 
statute  prohibiting  the  possession  of  intoxi- 
cating liquors  except  for  scientific,  mechanical, 
medicinal,  or  sacramental  purposes,  and  after 
his  conviction  the  law  was  changed  so  that  pos- 
session was  made  unlawful  only  when  for  the 
purpose  of  sale,  the  conviction  will  be  reversed 
and  the  cause  dismissed. 

Appeal  from  District  Court,  Upshur  Coun- 
ty;  J.  R.  Warren,  Judge. 

Lee  Halgler  was  convicted  of  unlawful 
possession  of  Intoxicating  liquors,  and  he 
appeals.    Reversed,  and  cause  dismissed. 

T.  H.  Briggs,  of  Gilmer,  and  Simpson, 
Lasseter  &  Simpson,  of  Tyler,  for  appellant. 

R.  G.  Storey,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  Appellant  was  convicted 
of  the  unlawful  x>oesession  of  Intoxicating 
liquor.  After  his  conviction,  the  law  under 
which  he  was  prosecuted  was  changed  by 
act  of  the  Legislature.  At  the  time  of  the 
trial  it  was  unlawful,  under  the  statute,  to 
possess  intoxicating  liquors  except  for  sden- 
tlflc,  mechanical,  medicinal,  or  sacramental 
purposes.  By  the  new  law  the  possession  is 
made  unlawful  only  in  the  event  it  was  pos- 
sessed for  sale. 

The  court  has  held  that  the  new  law  <^ 
erates  to  annul  convictions  pending  on  ap- 
peal in  similar  cases.  Ck>x  v.  State  (Na 
6423)  234  S.  W.  531,  and  Petit  v.  State  (No. 
6510)  235  S.  W.  679,  not  yet  [offlciaUy]  re- 
ported. 

The  judgment  must  therefore  be  reversed, 
and  the  cause  dismissed. 


LEE  V.  STATE.    (No.  6484.) 

(CTourt  of  Criminal  Appeals  of  Texas.    Dee.  21, 
1921.) 

1.  Criminal  law  i3=»878 (6)  —  Conviction  under 
one  count  an  acquittal  of  offense  charged  in 
withdrawn  count. 

Where  an  indictment  charged  in  two  counts 
the  unlawful  sale  of  intoxicating  liquor  and  the 
unlawful  possession  of  such  liquor,  and  the 
court  limited  the  jury's  consideration  to  a 
finding  under  the  count  for  possession  and  de- 
fendant was  convicted,  tlus  was  tantamount 
to  an  acquittal  of  the  offense  of  unlawfully  sell- 
ing liquor. 

2.  Intoxicating  liquors  ®=>I32— Dean  Law,  re- 
lating to  possession,  held  repealed. 

The  offense  of  possessing  intoxicating  liq- 
uor, as  defined  by  the  Dean  Law,  prior  to  the 
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amendment  of  the  First  Called  Session  of  the 
Thirty-Seventh  Legislature  (Acts  1921,  c.  61), 
was  so  changed  as  to  amount  to  a  repetil  of  the 
former  law. 

Appeal  from  District  Court,  Dpsbur  Coun- 
ty ;   J.  R.  Warren,  Jndge. 

C.  S.  Lee  was  convicted  of  possessliig  in- 
toxicating liquor,  and  he  appeals.  Reversed, 
and  cause  ordered  dismissed. 

T.  H.  Brlggs,  of  Gilmer,  and  Simpson, 
Lasseter  &  Simpson,  of  Tyler,  for  appellant 

R.  G.  Storey,  Asst.  Atty.  Gen.,  for  tbe 
State. 

LATTIMOBB,  J.  Appellant  was  convict- 
ed in  the  district  court  of  Upshur  county  of 
possessing  intoxicating  liquor,  under  what 
is  known  as  the  Dean  Law  (Acts  36th  Leg. 
[2d  Called  Sess.]  c.  78),  and  his  punishment 
fixed  at  confinement  in  the  penitentiary  for 
a  period  of  one  year. 

[1]  There  were  two  counts  in  the  indict- 
ment. One  charged  the  unlawful  sale  of  in- 
toxicating liquor,  and  the  other  the  unlawful 
possession  of  such  liquor.  By  the  charge  of 
the  court  the  jury's  consideration  was  lim- 
ited to  a  finding  upon  the  offense  charged  In 
the  second  count  of  said  indictment.  This 
was  tantamount  to  an  acquittal  of  the  of- 
faise  charged  In  the  first  count.  Betts  v. 
State,  60  Tex.  Cr.  R.  631,  133  S.  W.  251; 
Hewitt  V.  State,  74  Tex.  Cr.  B.  46,  167  S.  W. 
40. 

[2]  The  offense  of  possessing  intoxicating 
liquor,  as  defined  by  the  Dean  Law  prior  to 
the  amendment  of  the  recent  called  session 
of  the  Thirty-Seventh  Legislature  (Acts  37tli 
Leg.  [1st  Called  Sess.]  c.  61),  was  so  chang- 
ed as  to  amount  to  a  repeal  of  the  former 
law.  Cox  V.  State  (No.  6423)  234  S.  W.  531, 
and  Petit  v.  State  (No.  6510)  235  S.  W.  579, 
decided  at  the  present  term  and  not  yet  [of- 
ficially] reported.  This  necessitates  tbe  re- 
versal and  dismissal  of  this  cause. 

For  the  reasons  stated,  tbe  Judgment  Is 
reversed  and  tbe  cause  ordered  dismissed. 


LEE  V.  STATE.    (No.  6494.) 

(C!ourt  of  Criminal  Appeals  of  Texas.    Dec.  21, 
1921.) 

Intoxloatliig  liquors  «s>l32  —  Law  pnnlshlag 
possMsioa  held  repealed. 

The  law  punishing  the  offense  of  possess- 
ing intoxicating  liquor  was  so  amended  by  the 
First  Called  Session  of  the  Thirty-Seventh 
licgislature  (Laws  1921,  c.  61),  as  to  amount 
to  a  repeal  of  the  statute. 

Appeal  from  District  Ckturt,  Smith  County; 
J.  B.  Warren,  Judge. 


Cbarlie  Lee  was  convicted  of  poBsessins 
Intoxicating  liquor,  and  he  appeals.  BeTOTS- 
ed,  and  cause  ordered  dismissed. 

Butler,  Price  &  Maynor,  of  ^ler,  for  ap- 
pellant 

R.  O.  Storey,  Aast  Atty.  Gen.,  for  tbe 
State. 

LATTIMORB,  3.  Appelant  was  convict- 
ed In  tbe  district  court  of  Smith  anmty  of 
tbe  offense  of  poeseesing  intoxicating  liq- 
uor, and  bis  pnnisbment  fixed  at  two  years 
in  the  penitentiary. 

Tbe  law  defining  and  punishing  this  of- 
lease  was  so  amended  by  tbe  recent  Special 
SeeBlcm  of  the  Tblrty-Seventb  Legtslatnre 
(chapter  61)  as  to  amount  to  a  repeal  of 
tbe  statute,  and  for  tbis  reason  this  canse 
must  be  reversed  and  the  prosecution  or- 
dered dismissed.  Cox  v.  State  (No.  6423) 
234  S.  W.  531 ;  Petit  v.  State  (No.  6510)  235 
S.  W.  '579,  decided  at  the  present  term  and 
not  yet  [ofScially]  reported. 


DAVIS   V.    STATE.      (No.    6487.) 

(Court  of  Criminal  Appeals  of  Texas.     Dee. 
14,    1921.) 

Intoxicating  liquors  «=»I39— Possesalos  ■■• 
lawful  only  when  for  purpose  of  sale. 
Under  the  late  amendment  to  the  Dean 
Law,  the  mere  possession  of  intoxicating  liq- 
uor is  not  an  offense  unless  possessed  for  the 
purpose  of  sale. 

Appeal  from  District  Court  Upshur  Coun- 
ty; J.  R.  Warren,  Judge. 

Isaiah  Davis  was  convicted  of  possessing 
Intoxicating  liquor,  and  appeals.  Beveraed, 
and  prosecution  ordered  dismissed. 

Florence,  Florence  &  McClelland,  of  Gil- 
mer, J.  P.  McGleUand,  of  Marshall,  and  B. 
F.  Crosby,  of  Greenville,  for  anpdlant 

R.  G.  Storey,  Asst  Atty.  Gen.,  for  tb» 
State. 

HAWKINS,  J.  Conviction  was  for  pos- 
session of  Intoxicating  liquor,  with  the  pen- 
alty assessed  at  one  year  in  tbe  pmitentiary. 

This  court  has  recently  bdd  that  under 
the  late  amendment  to  what  is  known  as  tbe 
Dean  Law  (Acts  37th  Leg.  [1  St  CaUed 
Sees.]  c.  6D,  tbe  mere  possession  of  Intoxi- 
cating liquor  is  not  an  offense,  unless  it  is 
alleged  and  proved  that  same  was  possessed 
for  the  purpose  of  sale.  No.  6423,  Cox  ▼. 
State,  234  S.  W.  581;  No.  6510,  Petit  ▼. 
State,  235  S.  W.  579;  No.  6493,  Francis  ▼. 
State,  235  S.  W.  580  (aU  decided  at  tbls 
term  of  court,  but  not  yet  [officially]  re- 
ported). 
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Under  the  foregoing  authorities,  It  be- 
comes necessary  to  r/everse  the  Judgment  ot 
the  trial  court,  and  order  the  prosecution 
dismissed,  which  is  accordingly  done. 


CASSIDY-SOUTHWESTERN   COMMISSION 

CO.  V.  WHEELER  &  MARTIN.     (No. 

6646.) 

(Court  of  CHvil  Appeals  of  Texas.     San  An- 
tonio.    Dec.  14,  1921.) 

GorporatloRs  «=»S03(I)— An  agent  held  to  be 
the  loeal  agent  for  a  eerporatlon,  so  thai 
aotlon  oould  be  maintained  against  It  In  the 
county  wherein  the  agent  had  his  oflloe. 

Where  an  agent,  representing  a  commisBion 
company,  had  an  office  in  a  certain  county,  so- 
licited shipments  of  live  stoclc  for  the  com- 
pany, had  the  company's  sign,  and  the  officers 
of  the  company  knew  that  he  had  the  office,  and 
most  of  them  had  visited  it,  he  was  the  local 
agent  for  the  company,  and  an  action  against 
it  could  be  maintained  in  that  coun^  by  serv- 
ice on  such  agent,  under  Rev.  St.  1911,  art. 
18S0.  exception  24,  providing  for  suit  against 
a  corporation  in  a  county  in  which  it  has  an 
agency. 

Appeal  from  Bexar  County  Court;  Mo- 
Collum  Burnett,  Special  Judge. 

Action  by  Wheeler  ft  Martin  against  the 
Cassldy- Southwestern  Commission  Company. 
From  a  judgment  overruling  defendant's  plea 
of  privilege  to  be  sued  in  Tarrant  county,  de- 
fendant appeals.    Affirmed. 

Birhhead  ft  Lang,  F.  Stevens,  and  Wer- 
ner N.  Beckmann,  all  of  San  Antonio,  for  ap- 
pellant 

C.  A.  Davles  and  R.  L.  Neal,  both  of  San 
Antonio,  for  appellee. 

FLY,  C.  3.  Appellees  sued  appellant  to 
recover  the  value  of  three  steers,  which  were 
converted  to  its  own  use  by  appellant  The 
latter  filed  its  plea  of  privilege  to  be  sued  in 
Tarrant  county,  Tex.,  which  was  controvert- 
ed by  appellees.  TTpon  hearing  the  facts, 
Judgment  was  rendered  overruling  the  plea 
of  privilege,  and  from  that  ordtt  this  appeal 
has  been  perfected. 

Appellant  is  a  commission  company  en- 
gaged In  the  business  of  selling  cattle  ship- 
ped to  it  in  the  dty  of  Fort  Worth,  Tex.,  and 
at  times  advancing  loans  on  cattle.  Leo 
A.  Callan  was  representing  the  company  in 
San  Antonio,  and  had  been  for  about  five 
.years..  He  solicited  shipments  of  live  stoclc 
for  the  company.  He  had  an  office  In  the 
St.  Anthony  Hotel,  San  Antonio,  on  the  mez- 
Eanine  floor,  and  he  had  a  sign  there,  "Cas- 
sidy-Southwestem  Commission  Company, 
Fort  Worth,  Oklahoma  City,  Kansas  City, 
and  St  Louis."    The  officers  of  the  company 


knew  that  Callan  maintained  an  office  there, 
and  most  of  them  had  visited  it  He  was 
the  local  agent  of  the  company.  Bev.  Stats, 
art  1830,  exception  24. 

The  letter  written  by  ISm  company  July  12, 
1920,  to  appellees,  was  sufficiently  Idoitified, 
and  in  that  letter  reference  was  made  to 
"our  San  Antonio  office."  Callan  obtained 
loans  from  his  company  for  those  desiring 
them,  and  consummated  loans  in  San  An- 
tonio. 

The  Judgment  Is  affirmed. 


HINES,  DIreotor  General  of  Rallroadt,  at  al. 
V.  POPINO.    (No.  9614.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
June  18,  1921.     Rehearing  With- 
drawn Oct  15, 1921.) 

1.  Trial  «=9352(l)— Spadal  issue  held  on 
weight  of  tho  evidence. 

In  action  for  injuries  to  passenger,  sus- 
tained in  derailment  alleged  to  have  been  caused 
by  defective  track  and  switch  at  place  of  derail- 
ment submission  of  special  issue  as  to  wheth- 
er railroad  was  negligent  "in  permitting  the 
track  or  switch  to  be  in  the  condition  you  may 
find  from  the  evidence  that  they  were  in  at 
the  time  of  the  wreck"  held  on  weight  of  the 
evidence  as  assuming  that  track  or  switch  was 
defective. 

2.  Trial  «=3 1 42— Existence  of  faots  must  be 
left  for  the  Jury. 

The  existence  or  nonexistence  of  the  facts, 
the  evidence  tends  to  prove,  as  well  as  a  fact  to 
be  implied  from  other  facts,  must  be  left  to  the 
determination  of  the  jury. 

3.  Trial  ^:»244 (5)— instruction  should  not 
convey  impression  that  law  or  court  attaches 
certain  weight  to  particular  testimony. 

An  instruction  should  not  convey  to  the 
minds  of  the  jury  an  impression  that  the  law 
or  the  judge  attaches  certain  weight  to  partic- 
ular testimony,  except  where  it  is  provided  by 
law  tliat  proof  of  any  particular  fact  is  to  be 
taken  as  either  conclusive  or  presumptive  proof 
of  the  existence  of  another  fact  or  where  the 
law  directs  that  a  certain  degree  of  weight  is 
to  be  attached  to  certain  species  of  evidence. 

4.  Appeal  and  error  <3=3 1062 (I)— Submission 
of  special  issue  assuming  fact  held  not  ren- 
dered harmless  by  jury's  answer  to  other  spe- 
cial Issue. 

In  action  for  injuries  to  passenger  sustained 
in  derailment  alleged  to  have  been  caused  by 
defective  condition  of  track  and  switch  at  time 
and  place  of  derailment,  the  fact  that  jury, 
in  answering  special  issue,  found  that  switch 
had  not  been  tampered  with  by  persons  other 
than  the  railroad  employes,  did  not  render  erro- 
neous special  issue,  assuming  track  to  be  in  de- 
fective condition  at  time  of  derailment  harm- 
less, since  in  reaching  conclusion  on  fii-st  spe- 
cial issue  the  jury  may  have  been  influenced  by 
the  erroneous  special  issue. 

Buck,  J.,  dissenting. 
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Appeal  from  District  Court,  Tarrant  Ooun- 1 
ty. 

Action  by  Albert  Foplno  against  Walker  D. 
Hines,  Director  General  of  Rnllroads.  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  aqd  remanded. 

Thompson,  Barwise,  Wharton  &  Hlner  and 
K.  B.  Walker,  all  of  Fort  Worth,  for  ap- 
pellanta 

McLean,  Scott  &  McLean,  of  Tort  Worth, 
for  appellee. 

BUCK,  J.  Albert  Poplno  sued  Walker  D. 
Hlnes,  Director  General  of  Railroads,  for  In- 
juries occurring  on  the  Texas  &  Pacific  Rail- 
road, by  reason  of  a  wreck  of  one  of  the 
railroad  company's  cars  in  the  suburbs  of 
'.tanger,  on  Juuo  12,  1919.  The  plaintiff  had 
boarded  the  train  at  Cisco,  and  it  is  ad- 
mitted was  a  passenger.  He  was  going  to 
Thurber,  and  as  the  train  left  Ranger  and 
was  about  a  half  mile  from  the  depot,  while 
'passing  over  a  switch,  the  coach  in  which 
plaintiff  was  riding  left  the  main  track  and 
ran  into  a  lumber  car  on  a  side  track,  wreck- 
ing the  coach  and  causing  plaintiff  the  In- 
juries for  which  he  sues.    Plaintiff  alleged: 

"Tbat  the  derailment,  and  the  EpUttiog  of 
said  switch  and  the  wrecking  of  said  car  and 
coach  were  caused  by  the  negligence  of  defend- 
ant, his  servants,  agents,  and  employes,  by 
then  and  there  running  said  train  onto  and 
over  said  switch  at  a  rapid  rate  of  speed,  and 
in  then  and  there  allowing  and  permitting  said 
tracks,  switch,  and  side  tracks  at  said  point  to 
be  and  remain  in  a  defective  condition,  and  in 
negligently  permitting  the  switch  at  the  place 
of  the  accident  to  be  and  remain  in  a  bad  con- 
dition and  defective  in  construction.  And  plain- 
tiff further  alleges  and  says  that,  in  addition 
to  all  of  the  aforesaid  defects  and  causes  con- 
tributing to  the  wrecking  of  said  coach  and 
car,  the  defendant,  his  servants,  agents,  and 
employes,  negligently  and  carelessly  allowed 
said  switch  to  remain  in  such  condiUon  at  said 
time  of  the  passing  of  said  train  and  coach  and 
car  so  as  to  allow  the  said  coach  and  car  to 
enter  the  said  switch  and  side  track  with  force 
and  momentum,  resulting  in  the  wrecking  and 
damaging  of  said  coach  and  car  in  the  manner 
aforesaid.  Flaintifl  shows  to  the  court  that  he 
is  unable  to  give  the  precise  status  of  said  de- 
fects, for  in  that  the  same  were  and  are  to 
him  unknown,  but  that  such  conditions  and  de- 
fects were  known  to  defendant,  his  servants, 
agents,  and  employes,  or  could  have  been  known 
to  him  and  them  by  exercise  of  ordinary  care." 

The  defendant  Walker  D.  Hlnes,  as  Agent 
designated  by  the  President  under  the  act  c. 
01  (41  Stat  456)  ending  federal  control  of 
railroads,  answered  by  general  demurrer, 
various  special  excepLiouK,  and  a  general 
denial.  He  specially  denied  that  at  the  time 
of  the  derailment  and  accident  in  question 
the  train  on  which  plaintiff  was  riding  was 
being  run  at  a  negligent  rate  of  speed,  or 
that  the  s%vltch,  tracks,  and  side  tracks  men- 
tioned were  defective,  and  specially  pleaded 


that  he  and  his  codefendants,  the  Texas  A 
Pacific  Railroad  Company  and  the  recovers 
thereof,  were  not  negligent  in  any  of  the  re- 
spects alleged  by  plaintiff,  and  tbat  he  and 
each  of  his  codefendants  exercised  the  degree 
of  care  required  under  the  law. 

The  evidence  as  to  the  cause  of  the  acci' 
dent  rests  largely  on  the  testimony  of  H.  H. 
Bailey,  engineer.  He  testified,  that  he  waa 
the  engineer  in  charge  of  the  passenger  train 
in  question,  and  had  12  coaches  in  the  train, 
and  was  running  about  16  or  18  miles  an 
hour ;  that  he  had  a  slow  order  between  this 
switch  and  the  one  next  to  it,  and  was  obey* 
ing  that  order;  that  after  the  accident  bap* 
pened  he  went  back  and  looked  over  the  edt* 
uati(m,  to  see  if  he  could  find  out  what 
caused  the  wreck.    He  further  testified: 

"The  sixth  car  from  the  engine  was  the  car 
that  went  off  first.  The  switch  must  have  been 
cocked,  the  lever  pulled  out  of  the  receiver,  and 
the  jar  of  the  train  running  over  the  switch, 
the  engine  and  the  five  coaches,  naturally  jarred 
the  switch  open,  and  it  just  took  this  sixth 
car  down  the  side  track,  and  it  hit  some  cars 
on  the  side  track.  In  other  words,  five  coaches 
and  the  engine  had  passed  over  the  switch,  and 
when  the  sixth  car  came  along  for  some  rea- 
son it  rode  the  switch  and  went  down  the  side 
track  into  the  cars.  I  think  the  rear  trucks  of 
the  fifth  car  were  off  the  track.  The  condition 
of  the  track  was  good  along  there  where  the 
wreck  occurred.  That  night  when  I  went  to 
see  if  I  could  find  out  what  caused  the  wreck, 
I  found  a  lock  lying  there  on  the  ground,  which 
I  supposed  was  the  lock  that  was  on  the  switch, 
supposed  to  have  been  on  the  switch,  and  it 
was  battered  up,  and  looked  as  if  someone  had 
taken  a  hammer  or  piece  of  iron  and  battered 
it,  so  it  would  spring  open.  I  picked  it  up  and 
looked  at  it,  and  threw  it  back  on  the  ground; 
it  was  battered  up.  •  •  *  When  I  was  ap- 
proaching this  switch  on  the  engine  the  lights 
were  green,  which  indicated  that  the  switch 
was  supposed  to  be  in  position.  If  a  red  light 
had  showed  up,  that  would  have  indicated  ttiat 
the  switch  was  thrown  for  the  side  track.  When 
I  went  back  to  examine  the  switch  the  light 
was  turned  halfway  around  maybe;  if  it  had 
been  clear  over,  it  would  have  thrown  red  all  the 
time." 

The  defendant  cpeeially  pleaded  that — 

The  derailment  In  question  "was  caused  sola* 

ly,  directly,  and  proximately  as  result  of  some 

party    unknown    to    this    defendant,    and    for 

whose  acts  and  conduct  this  defendant  is  not 

responsible,  by  said  party  tampering  with  the 

switch  in  question;    tbat  is,   that  some  party 

or  parties  whose  names  are  unknown  to  this 

defendant,  and  for  whose  acts  this  defendant  is 

\  not  liable,  in  some  manner  or  way  broke  the 

;  lock  on  the  switch  in  question,  and  eitlier  threw 

'  the  switch,  causing  the  derailment  in  question, 

'  or  else   fixed   said  switch   after  breaking   the 

lock,  or  tampering  with  the  lock,  that  is,  fixed 

'  said  lock  and  said  switch  and  the  mechanism 

I  thereof  in  such  a  manner  and  way  as  to  permit 

I  and  cause  the  collision  in  question  when  the 

;  moying   train  reached   the   switch   in   question, 

!  and  the  defendant  says  that  he  is  not  liable 

therefor,  and  is  not  responsible  for  said  acts 
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and  condact  of  Mid  party  or  parties,  and  that 
he  and  bis  codefendants  and  each  of  them  did 
not  know,  and  in  the  exercise  of  that  degree  of 
care  required  by  law  would  not  have  Icnown, 
and  could  not  have  known  of  the  tampering  and 
breaking  of  the  switch  lock  and  mechanism 
thereof  in  time  to  have  prevented  the  accident 
and  collision  in  question,  and  defendant  says 
that  he  and  his  codefendant  exercised  the  prop- 
er degree  of  care  required  of  them  under  the 
law  to  guard  against  the  tamperings  with  the 
•witch  in  question,  and  the  defendant  says  that 
by  reason  thereof  he  is  not  liable  herein." 

From  n  verdict  and  Judgment  for  the 
plaintiff  in  the  sum  of  912,800,  tbe  defend- 
ants have  appealed. 

The  court  submitted  the  case  on  special 
Issues,  properly  defining  ordinary  care,  negli- 
gence, and  proximate  cause.  In  answer  to 
these  issues,  the  .jury  found  that  (lei'euUaut 
was  guilty  of  negligence,  which  was  the  sole 
and  proximate  cause  of  plaintiff's  injuries; 
that  the  Injuries  were  not  caused  by  a  mere 
accident,  and  that  the  injuries  were  not 
caused  as  tbe  sole,  direct,  and  proximate  re- 
sult of  tlie  speed  at  wlilch  the  train  was  mov- 
ing at  the  time  of  the  derailment,  nor  was 
said  derailment  caused  by  some  one  tami>er- 
Ing  with  the  switch,  and  that  plaintiff  was 
entitled  to  $12,500  as  damages. 

A  number  of  assignments  are  directed  to 
tbe  sut>misslou  of  the  following  special  is- 
sues: 

"Was  the  defendant  Walker  D.  Hines.  Agent 
designated  by  the  President,  guilty  of  negli- 
gence, as  that  term  has  been  heretofore  de- 
fined, in  permitting  the  track  or  switdi  to  be 
in  the  condition  you  may  find  from  the  evidence 
that  they  were  in  at  the  time  of  the  wreck  in 
question?    Answer  Yes  or  No." 

[1]  It  is  urpred  that  the  form  in  which  tliis 
question  is  asked  indicates  a  beli^  <m  the 
part  of  the  court  that  there  was  something 
wrong  with  the  track  or  switili  at  th<»  limo 
the  coach  on  which  plaintiff  was  riding  qplit 
the  switch  and  went  onto  tbe  side  track,  and 
the  giving  of  it  in  this  form  constituted  a 
charge  on  tlie  weight  of  the  evidence  as  to 
this  controverted  issue.  Defendant  pleaded 
a  general  denial,  wliich  put  in  Issue  ever.v 
allegation  of  plaintitrs  petition  which  was 
not  specially  admitted.  The  majority  con- 
clude that  these  assignments  must  be  sus- 
tained. The  defendant's  witness  Bailey 
testifled  that  the  trade  at  the  place  of  the  ac- 
cident was  in  good  condition,  but  did  lurt  so 
testify  as  to  the  condition  of  the  switch.  In 
Schuette  v.  Bishop,  153  S.  W.  377,  the  Ama- 
rlllo  Court  of  Civil  Appeals  held  that  a 
charge  which  assumed  tbe  existence  of  a  con- 
troverted fact  was  reversible  error,  and  that 
rule  62a  (140  S.  W.  x)  did  not  apply. 

[2,  3]  In  all  cases  the  existence  or  nonex- 
istence of  the  facts  the  evidence  tends  to 
prove,  as  well  as  the  existence  of  the  fact  to 
be  implied  from  other  facts,  must  be  left  to 
the  determination  of  the  Jury.    An  instrut- 


tion  should  not  convey  to  the  minds  of  the 

iury  an  impression  that  the  law  of  tlie 
Judge  attaches  certain  weight  to  particular 
testimony,  except  where  It  is  provided  by 
law  that  proof  of  any  particular  fact  Is  to 
be  taken  as  either  conclusive  or  presumptive 
proof  of  the  existence  of  another  fact,  or 
where  the  law  directs  that  a  certain  degree 
of  weight  Is  to  be  attached  to  a  certain 
species  of  evidence.  Stooksbury  v.  Swan,  86 
Tex.  S63,  22  S.  W.  963.    See,  also,  M.  K.  &  T. 

[  Ry.  Co.  v.  Wolf,  40  Tex.  Civ.  App.  381,  89  S. 

'  W.  77S;  Orange  Lnmbfr  Cn.  v.  Tliorv;r''-o:i,  113 
S.  W.  663;  Strawn  Coal  Co.  v.  Trojan,  195 
S.  W.  256 ;  T.  &  P.  Coal  Co.  v.  Sherbley,  212 
S.  W.  758:  Texas  Midland  Ry.  Cn.  v.  Coo'Ji, 
35  Tex.  Civ.  App.  322,  80  S.  W.  121. 

The  appellee  arg;ues  that  the  switch  was  a 
part  of  the  tradk,  and  that,  since  the  defmd- 
ant  pleaded  specially  that  the  derailment  in 
question  was  caused  solely,  directly,  and 
proximately  as  the  result  of  some  party  un- 
known to  the  defendant  tampering  with  the 
switdi  in  question  and  breaking  the  lock  on 
it,  and  either  throwing  the  switch  or  fixing 

,  the  lock  and  the  switch  in  such  a  manner  as 
to  cause  the  collision  In  question,  and  Inas- 
much as  defendant's  own  witness,  Bailey, 
testified  to  facts  which  tfflided  to  show  that 
the  switch  was  not  In  good  condition  at  the 
time  of  die  derailment,  the  trial  court  was 

'  authorized  to  assume  that  the  switch  was  de- 
fective at  the  time  of  the  accident.    He  dtes 

I  the  case  of  Railway  Oo.  t.  Laurlcella,  87 

!  Tex.  277.  2S  R.  W.  277.  47  Am.  St.  Rep.  10.3. 

'  In  that  case  the  court  held  that  a  certain 
charge  given   upon  the  issue  of  negligence, 

I  Improperly  shifted  the  burden  of  proof  and 

j  placed  it  upon  the  company,  but  further  held 

I  that  the  error  was  not  reversible,  and  stated 

I  tbe  rule  In  the  following  w<Hrda: 

"Where  an  accident  happens  upon  a  railway 

'■  from  which  a  passenger  sustains  an  injury  by 

!  the  breaking  down  of  the  carriage  or  by  the 


running  off  of  the  train,  or  by  tbe  spreading  or 


the  breaking  of  the  rails,  the  very  nature  of  the 
occurrence  will  be  prima  facie  evidence  of  neg- 
liBence  in  the  company  or  its  servants.    Hutch, 
on  Carr.  §  800.    The  rule  thus  stated  by  the 
eminent  author  cited  is  very  generally  recog- 
nized.   •    •    •    The  rule  is  also  recognized  in 
Railway  v.  Smith,  74  Texas,  278.  although  the 
decision  in  that  case  cannot  be  deemed  an  au- 
thoritative ruling  npon  the  point.     It  is  a  rea- 
sonable and  sound  doctrine  that,  when  a  passen- 
ger is  injured  by  an  acddent,  such  as  the  derail- 
ment of  a  train  at  a  place  where  the  track  and 
train  are  entirely  under  the  control  of  the  com- 
I  pany — that  is  to  say,  where  they  are  not  inter- 
fered with  by  any  extraneous  force — a  presump- 
I  tion  of  iiORligencc  arises,  and  that,  in  order  for 
^  the  company  to  exonerate  itself  from  liability 
I  for  the  injury,  it  must  adduce  evidence  to  show 
'  that  the  acddent  could  not  have  been  avoided 
I  by  the  exerdse  of  the  ntmost  care  and  fore- 
sight reasonably  compatible  with  a  prosecution 
'  of  its  business." 

See,  also.  Railway  Co.  v.  Llndsey,  51  Tex. 
i  Civ.  App.  67,  110  S.  W.  996;  Railway  Co.  t. 
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Green,  91  S.  W.  880,  writ  of  error  denied; 
Railway  Co.  v.  Garcia,  46  Tex.  Civ.  App.  229, 
100  S.  W.  198,  writ  of  error  denied ;  Railway 
Co.  V.  Miller,  191  S.  W.  374.  In  Railway  Co. 
V.  Stivers,  211  S.  W.  319,  the  El  Paao  Court 
of  Civil  Appeals,  through  Justice  Walthall, 
says: 

"We  think  the  cases  referred  to,  and  many 
others  examined,  but  to  which,  for  brevity,  we 
make  no  reference,  clearly  establish  the  role 
that  where  the  thing,  in  this  instance  the  road- 
bed, equipment,  the  train,  and  its  management, 
is  shown  to  be  under  the  management  of  the 
defendant  company,  or  its  servants,  and  the 
accident  is  such  as  in  the  ordinary  course  of 
tilings  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from 
want  of  care.  McCray  v.  G.,  H.  &  S.  A.  Ry. 
Co.,  89  Tex.  168,  34  S.  W.  95." 

In  M.,  K.  &  T.  Ry.  Co.  v.  Oassady,  175  S.  ; 
W.  796,  it  la  held  that  a  railroad  company 
owes  the  duty  to  Its  employes  to  inspect  its 
roads  and  bridges  so  as  to  make  them  rea- 
sonably safe,  and  that,  where  a  vireck  oc- 
curred  upon    the   def^idant's   trestle,   and  \ 
where  no  witness  was  able  to  definitely  state  ' 
the  reason  or  occasion  for  the  wreck,  but ' 
that  it  was  established  by  the  proof  that  one  \ 
of  the  cars  left  the  track,  such  dt^railmeut  i 
was  due  tO:  negligmoe  of  the  defendant,  and  i 
that  the  doctrine  of  res  ipsa  loquitur  appliea 

The  writer  is  inclined  to  the  belief  that  no  ; 
reversible  error  is  shown  In  the  submission 
of  the  issue  under  discussion,  even  though  It  j 
may  be  admitted  that  it  assumes  that  there 
wa«  some  defect  In  the  switch  or  trade.  It 
appears  that  the  defendant  in  his  Answer 
not  only  admitted  the  accident  and  derail- 
ment pleaded  in  plaintiff's  petition,  but  al- 
leged that  said  derailment  was  caused  by  the 
defective  condition  of  the  switch.  It  is  trae 
that  he  alleged  that  such  defective  condition 
was  caused  by  the  acts  of  some  party  other 
than  his  servants,  but  as  to  the  defect  in  the 
switch  the  defendant  admitted  It  We  do 
not  think  the  force  of  this  admission  is  in 
any  way  impaired  by  the  general  denial  con- 
tained in  the  answer.  A  general  denial  only 
denies  a  fact  upon  which  plaintiff  relies  for 
his  action  which  is  not  specially  admitted  by 
the  defendant's  answer.  It  is  true  a  pleader 
may,  in  separate  counts,  plead  inconsistent 
pleas  or  defenses,  and  his  admission  in  <«e 
count  will  not  preclude  him  from  denying 
the  admitted  fact  in  another,  but  we  do  not 
understand  the  defendant's  answer  in  the 
Instant  case  to  present  sndti  a  ease.  Appar- 
ently he  did  not  plead  the  acts  uf  the  un- 
known person,  in  tampering  with  the  swltdi 
and  the  Io:k  thereof,  in  a  separate  count, 
bat  this  defense  was  pleaded  in  the  same 
count  as  his  general  denial,  and  the  writer 
believes  that  the  trial  court  was  authorized 
to  assume  both  from  plaintiff's  pleadings  and 


his  evidence,  that  the  defective  condition  of 
the  switch  was  admitted.  Hence,  in  the 
opinion  of  the  writer,  the  Issue  as  submitted 
was  not  upon  the  weight  of  the  evidence  as 
to  any  controverted  fact.  However,  the  ma- 
jority have  concluded  that  the  objections  to 
the  charge  must  be  sustained. 

[4]  It  Is  the  view  of  the  majority  that  in 
the  pleadings,  evidence,  and  charge  the  terms 
"track"  and  "switch"  are  treated  separatdy 
and  not  Interchangeably,  and  that  the  term 
"permit"  implies  a  consdons  assent  to  the 
conditions  foniul.  So  oonsirtcring  these 
terms,  the  majority  is  of  the  opinion  that  Qie 
charge  under  consideration  Is  on  the  weight 
of  the  evidence,  in  that  by  implication  it  as- 
sumes that  the  track  was  out  of  order  wh«i 
there  Is  no  evidence  that  it  was  so,  and  when 
the  evidence  conduslTely  tOiowB  that  t&e 
accident  was  not  caused  by  reason  of  an.v  de- 
fect In  the  track,  and  also  assumes  that  the 
defendant  permitted  the  track  or  swltdi  to 
be  In  the  condition  shown  by  the  evidence 
when  there  Is  no  evidence  of  when  the  switch 
became  tampered  with  or  out  of  order,  or 
that  defendant  had  any  prior  knowledge  that 
It  was  out  of  order,  ^e  fact  that  in  answer 
to  another  issue  the  jury  found  that  the 
switch  bad  not  been  tampered  with  by  per- 
sons other  than  defendant's  emi)lo.vf's  did  not 
render  the  error  in  the  charge  harmless, 
since  In  reaching  that  conclusion  the  jury 
may  have  been  Influenced  by  the  intimation 
in  the  charge  that  the  accident  resulted  from 
some  defect  In  the  track  or  switch. 

For  the  reasons  given  by  the  majority,  the 
judgm^t  below  Is  accordingly  reversed,  and 
the  cause  remanded. 

BUCK,  J.,  dissenting. 


FONTANA  et  al.  v.  PORT  ARTHUR  TRAC- 
TION CO.     (No.  716.) 

(Court  of  GvH  Appeals  of  Texas.    Beaamont. 
Nov.  16,  1921.    Rehearing  Denied 
•  Dec.  7,  1921.) 

I.  Street  railroads  «s>IOO(2)— Deaf  petestriaa 
held  aegllgent  In  omitting  lookout. 

Where  a  deaf  pedestrian  using  a  street 
car  track,  with  nothing  to  divert  his  mind  fKHn 
a  car  coming  at  a  lawful  speed  of  25  miles  an 
hour  when  he  stepped  on  the  track  about  a 
mile  ahead  of  the  car,  which  was  visible  to 
him  while  he  walked  450  feet  to  the  point  at 
which  he  was  killed  by  its  negligent  speed  of 
20  miles  an  hour,  after  it  entered  a  city  which 
had  an  ordinance  limiting  the  speed  to  10 
miles  an  hour,  his  omission  to  watch  for  the 
car  constituted  contributory  negligence,  as  a 
matter  of  law,  precluding  recovery  for  hia 
death. 


^saVoT  other  cases  see  same  topic  and  KEY-NUMBSR  In  all  Key-Numbered  Digests  aad  Indexes 
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2.  Stra«t  railroads  «=>■  1 7(32)— Whether  deaf 
peraan  was  aegllgsat  In  walking  on  track  held 
a  Juiy  question. 

Where  a  deaf  and  dumb  person  used  a 
street  car  track  instead  of  the  main  part  of  the 
street  as  a  walkway,  when  the  street,  which 
carried  much  traffic,  was  nsed  by  faat-moTing 
motor  vebicles,  it  was  an  issue  of  fact  as  to 
which  place  was  the  safeat  for  him. 

3.  Street  railroads  4s>93(4)— Motomiaa's  daty 
to  pedestrian  on  track  stated. 

It  is  the  duty  of  a  motorman  to  nse  reason- 
able diligence  to  prevent  the  car  striking  a 
pedestrian  walking  on  the  track,  biA  no  duty 
arises  until  it  becomes  reasonably  apparent  to 
the  motorman  that  the  person  will  probably  not 
step  off  the  trade. 

4.  Street  nllroads  9=>l  14(19)— Time  of  reaib- 
Ing  peril  may  He  inferrad  from  droumatanoaa. 

The  time  of  realizing  the  peril  of  one  struck 
by  an  approaching  car  may  be  inferred  solely 
from  circumstances. 

5.  Street  railroads  9=>93(4)— Motorman  may 
assume  pedestrian  will  avoid  Injury. 

A  motorman  has  a  right  to  presume  that 
a  person  walking  on  the  track  is  possessed  of 
all  his  senses,  knows  of  the  approach  of  the 
ear,  realizes  the  danger  of  remaining  on  the 
track,  and  will  step  off  at  a  place  of  safety, 
and  it  is  his  duty  to  operate  his  car  on  thia 
presumption  until  he  is  given  notice  by  facta 
and  circumstances  that  snch  person  is  igno- 
rant of  his  peril. 

6.  Street  railroad*  «s>l  12(3)— Motorman'*  'diU 
Igence  preaemed. 

The  presumption  is  that  the  motorman  on 
a  car  striking  a  pedestrian  acted  as  soon  as 
it  became  reasonably  apparent  that  the  pedes- 
trian would  not  step  off  the  track. 

7.  Street  railroad*  «:9l03(2)— Duty  on  dlaoov- 
erlng  peril  stated. 

The  danger  is  discovered  when  the  motor- 
man  has  reasonable  ground  to  believe,  and  it 
is  apparent  to  him,  that  the  person  on  the 
track  is  in  danger,  and  he  must  act  on  the 
facta  which  would  cause  such  a  belief  to  an 
ordinary  mind,  but  a  case  on  such  theory  can 
only  be  msde  by  affirmative  evidence,  direct  or 
drcumstantial,  tending  to  show  knowledge  of 
the  danger. 

8.  Street  railroads  «=» 1 03 (2)— Refusal  to  sub- 
mit i**ue  of  disoovered  peril  held  proper. 

Where  a  street  car  track  with  slippery 
rails  was  used  by  a  deaf  pedestrian,  who  went 
on  the  track  about  a  mile  ahead  of  an  ap-t 
preaching  car,  and  walked  about  450  feet  with- 
out looking  back  in  time  to  avoid  injury  by 
the  car,  which  was  traveling  at  a  negligent 
speed  of  20  miles  an  hour,  without  signal,  and 
which  the  motorman  could  not  stop  In  time, 
though  he  applied  his  chain  brakes  when  he 
was  about  two  carlengths  away,  and  it  was 
not  shown  how  much  sooner  he  could  have 
stopped  by  reversing  the  motor,  held,  that  it 
was  not  error  to  refuse  to  submit  to  the  jury 
the  issue  of  discovered  peril. 


9.  Evidence  <3=s>5l4(4)— Expert  testimony  held 
not  admissible  as  to  when  motorman  realized; 
or  should  have  realizei^  that  one  would  net 
step  off  traok. 
In  an   action  for  death  of  plaintiff's  hus- 
band, struck  by  a  car  on  defendant's  track,  tee- 
timony   of   one   who  had  operated  intemrban 
cars  in  another  state  that  he  realized,  some  two 
carlengths   before   the   motorman   applied  the 
brake,  that  deceased  was  not  going  to  get  off 
the  track,  held  inadmissible,   as   expert  testi- 
mony is  inadmissible  to  assist  the  jury  in  de- 
termining the  time  when  the  motorman  real- 
ised the  danger. 

Appeal  from  District  Ciourt,  Jefferson 
County;   E.  A.  McUowell,  Judge.  i 

Action  by  Mrs.  Antonia  Foatana  and 
others  against  the  Port  Arthur  Traction  Com- 
pany. Directed  verdict  for  the  defendant, 
and  the  pli^lntUEB  appeal.    Afflrmed.  > 

Gordon,  Lawhon  &  Pool  and  Sam  C.  Llps- 
c«Hnb,  all  ot  Beaum<Mit,  for  appellants. 

Orgaln  &  Carroll,  of  Beaumont,  for  ap- 
pellee. 

WALKER,  J.  B.  Fontana  was  the  hus- 
band of  Mrs.  A.  Fontana  and  the  father  of 
the  other  appellants.  On  the  morning  of  the 
16tb  of  January,  1910,  while  walking  down 
the  track  of  appellee  on  Seventh  street,  in 
the  city  of  Port  Arthur,  he  was  killed  by  one 
of  appellee's  motorcars.  This  suit  was  in- 
stituted by  appellants  against  appellee  for 
damages  for  his  death.  At  the  conclusion 
of  the  testimony,  the  trial  court  Instructed 
a  verdict  for  appellee.  From  the  record 
before  us,  we  make  the  following  conclusions 
of  fact,  raised  by  the  evidence  and  renectln^ 
the  facts  most  favorable  to  appellants,  to-l 
wit:  I 

(1)  At  the  time  of  his  death,  B.  Fontana 
was  about  66  years  old,  earning  from  $60 
to  |80  per  month,  was  In  good  health,  andl 
was  deaf  and  dumb.  i 

(2)  Seventh  street  runs  from  one  of  tte 
Port  Arthur  refineries  east  to  the  city  of 
Port  Arthur.  One  of  the  tracks  of  appellee 
Is  laid  in  Seventh  street  near  th^  north  side/ 
Ultsing .  avenue  crosses  Seventh  street  and 
Is  a  boundary  line  of  the  city  of  Port  Antbur; 
the  city  lying  east  of  Tltsing  avenue.  From! 
Tltsing  avenue  west  towards  the  refinery. 
Seventh  street  is  straight  and  level  for  more 
than  a  mile.  There  Is  no  obstruction  to  pre- 
vent one  driving 'a  motorcar  having  a  clear* 
view  of  the  track  as  he  approaches  Tltsing 
avenue  and  for  several  blocks  east  of  Tltsing 
avenue. 

(3)  Fontana  stepped  onto  the  track  of  ap- 
pellee about  200  feet  west  of  Tltsing  avenue, 
walked  down  to  the  track  about  450  feet  to  a' 
point  about  250  feet  east  of  Tltsing  avenue, 
at  which  place  he  was  struck  by  one  of  ap- 
pellee's motorcars  and  dragged  a  carlength; 
about  50  or  60  feet. 
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(4)  East  of  a*it8lng  avenue  SOO  or  60O 
feet,  the  Kansas  City  Southern  railroad 
tracks  cross  Seventh  street.  ' 

(5)  At  the  time  Fontana  was  killed,  Sev- 
enth street  was  a  shelled  street  about  00 
feet  wide,  without  sidewalks  at  the  place 
where  Fontana  stepped  on  to  the  track  east 
towards  the  Kansas  City  Southern  crossing. 
The  testimony  does  not  show  how  far  this 
4X)nditlon  extended  eastward. 

(6)  About  4,000  employes  of  the  refinery 
used  Seventh  street  daily  in  going  to  and 
from  their  work  at  the  refinery ;  some  riding 
bicycles,  some  automobiles,  some  street  cars, 
and  some  walking.  A  large  part  of  this 
tratfic  passed  over  ttiis  street  between  5  and 
8  o'clock  a.  m. 

(7)  On  the  south  side  of  the  street  was  a 
space  reserved  for  a  sidewalk,  but  was  sel- 
dom, if  ever,  used  by  pedestrians.  In  wet 
weather  It  was  sloppy  and  muddy,  and  even 
in  dry  weather  it  was  very  rough  walking. 
Immediately  north  of  this  reserved  sldewalki 
space  was  a  ditch  which  always  had  water 
in  it.  From  this  ditch  to  the  street  car  track) 
the  street  was  shelled.  Pedestrians  could 
have  walked  on  the  edge  of  the  street  near 
the  ditch,  but  no  one  was  ever  seen  walking 
there.  North  of  the  track  was  a  space  be- 
tween the  track  and  the  north  street  line 
which  might  have  been  used  by  pedestrians, 
but  from  the  record  it  does  not  appear  that 
any  one  used  that  space  for  walking  or  any 
other  purpose.  An  inspection  of  the  photo- 
graphs shows  a  ditch  north  of  the  track; 
and  does  not  show  that  there  was  any  walk 
between  the  ditch  and  the  track.  It  does  not 
show  any  walk  north  of  the  track.  ' 

The  issue  is  raised  by  the  record  that  pe- 
destrians used  no  part  of  this  street  ezcepC 
appellee's  track  and  the  shelled  portion  of 
the  street  between  the  trad:  and  the  ditch 
on  the  south  side  of  the  street.  On  the  morn-' 
ing  Fontana  was  killed  there  had  been  a 
light  rain,  enough  to  make  the  shelled  por- 
tion of  the  street  sloppy.  When  the  street 
was  in  this  condition  the  pedestrians  habit- 
ually used  appellee's  track.  They  had  been' 
doing  this  for  several  years,  in  fact  since 
the  track  of  appellee  was  laid  in  the  street 

(8)  Fontana  was  killed  about  8  o'clock  on 
the  morning  of  the  16th  of  January.  He  had 
gone  to  his  son's  store,  which  was  Immediate- 
ly opposite  the  place  where  he  stepped  on 
to  the  track,  to  buy  some  groceries.  There 
was  no  other  method  of  leaching  his  son's 
store  except  by  using  Seventh  street  A 
number  of  stores  faced  Seventh  Street  at 
this  point.  For  the  use  of  their  customers, 
planks  were  laid  from  their  doors  to  Sev- 
enth street 

(9)  As  the  car  approached  Fontana,  there 
were  no  vehicles  or  other  obstruction  on  the 
track  between  the  motorman  and  Fontana, 
except  it  appears  that  some  short  distance 
behind  Fontana  were  two  negroes,  who 
stepped  off   the  track  Just  before  the  car 


reached  them.  After  the  negroes  stepped 
off,  there  was  nothing  between  the  motorman 
and  Fontana. 

(10)  As  the  car  approached  Fontana,  bis 
conduct  is  described  by  the  witnesses  as  fol- 
lows: 

The  witness  Strickland  testified: 

"I  wa«  standing  right  next  to  the  motorman. 
The  next  thing  I  observed  on  the  track  in  an 
easterly  direction  towards  the  dty  of  Port 
Arthur  was  this  old  gentlemen.  When  I  first  • 
saw  him  we  were  better  than  a  block  away 
west  of  him.  There  wasn't  a  thing  in  the 
world  to  interfere  with  -the  view  of  that  old 
man  walking  down  the  track,  standing  where 
I  was  on  the  street  car.  He  was  walking 
towards  town.  He  didn't  look  back.  I  don't 
know  if  the  motorman  saw  the  man  on  the 
track;  he  was  headed  out  that  way.  I  saw 
the  man  a  little  better  than  a  block  away; 
he  hadn't  quite  reached  the  street  where  be 
was  struck.  I  don't  remember  how  far  east 
of  that  street  he  was  when  he  was  struclc  I 
was  thinking  it  was  pretty  dose  to  that  street; 
maybe  on  it,  where  he  was  stmclc  If  any- 
thing, he  was  on  this  side  of  Titsing  all  right 
He  bad  crossed  over,  and  it  wasn't  far  from 
that  street  I  don't  know  how  far,  but  I  know 
it  was  pretl?  close  to  Titsing  avenue. 

"As  to  what  the  motorman  did  to  try  to 
stop  that  car,  with  reference  to  the  crossing 
of  Titsing  avenue  and  the  street  car  trade, 
well,  gentlemen,  he  done  all  right  at  the  start 
•    •    • 

"I  judge  the  motorman  was  about  two  car- 
lengths  from  the  man  that  was  struck  before 
he  commenced  to  make  an  effort  to  stop  ths 
car,  maybe  not  so  far.  It  must  have  been  less 
than  that.  It  might  have  been  two  carlengths; 
I  don't  know ;  •  it  has  been  a  long  time  ago, 
but  the  best  I  remember  it  was  about  two  car- 
lengths,  maybe  not  so  far. 

"When  the  car  reached  the  crossing  at  Tit- 
sing avenue  with  the  street  car  track  on  Sev- 
enth street,  I  judge  he  was  going  shout  16 
miles  an  hour  then.  Just  before  he  reached 
Titsing  I  judge  be  was  going  about  20.  As  I 
said  awhile  ago  it  was  about  two  carlengths 
before  we  got  to  the  old  gentleman  that  the 
motorman  began  to  stop,  as  well  as  I  can  re- 
member. That  was  before  he  reached  the 
crossing.  As  well  as  I  remember,  be  was 
strudc  right  at  the  far  side,  or  a  little  bit  be- 
yond the  crossing,  so  that  would  make  it  prob- 
ably 30  or  40  feet  beyond  Titsing  that  I  no- 
ticed he  made  an  effort  to  stop.  His  effort  to 
stop  didn't  result  in  stopping  the  speed  of 
the  car  much.  The  only  thing  I  know  as  to 
why  his  efforts  failed  to  slacken  the  speed  of 
the  car  is  that  the  tracks  were  slippery  and 
bis  handbrake  that  he  had  on  there,  the  best  I 
can  tell,  locked  the  wheels  and  skidded.  The 
car  skidded  until  it  stopped.  I  don't  know  how 
far  that  was,  but  it  was  probably  three  car- 
lengths  from  where  he  began  to  stop.  After 
he  commenced  to  try  to  stop  the  car  it  must 
I  have  skidded  three  carlengths;  of  course.  I 
I  couldn't  see  the  wheels,  but  it  was  on  a  slip- 
I  pcry  track,  and  he  wound  up  his  brake  and  the 
I  car  just  skidded  alon;;  until  it  stopped.  I 
j  should  judge  that  the  car  dragged  that  man 
I  about  a  carlength  after  it  struck  him.    I  don't 
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know  what  the  length  of  that  car  was;   I  sup- 1  way,  towards  to«-n.     He  was  walking  on  the 


pose  60  or  60  feet.    He  mnst  have  been  drag- 
ged the  length  of  the  car  before  it  stopped. 

"I  was  standing  by  the  motorman  on  the 
front  end  of  the  car.  As  to  whether  the  pas- 
sengers did  or  said  anything  before  the  motor- 
man  did  anything  with  reference  to  the  speed 
of  the  car,  it  was  so  dose  to  the  time  1 1 
couldn't  say  yes  or  no,  becanse  it  might  have 
been  right  about  the  time  he  stopped.  My  judg- 
ment though— and  I  reckon  I  was'about  one  of 
the  first  to  holler  at  that  time  I  conldn't  feel 
that  there  was  anything  at  all  done  to  slack 
that  car.  The  passengers  began  to  holler  to 
the  old  gentleman  to  get  off  the  track.  I  did 
not  know  he  was  deaf  at  that  time  and  I  hol- 
lered. The  passengers  were  hollering  at  the 
motorman,  'Stop!  Stop!  Stop  the  car!'  I 
didn't  say,  'Stop  the  car,'  but  it  was  said.  I 
heard  it  said  all  right.  About  the  time  I 
saw  something  was  going  to  happen,  everybody 
began  to  open  up.    I  don't  know  whether  that 


railroad  on  that  track.  I  did  not  see  the  mo- 
torman that  was  operating  that  car.  I  wasn't 
looking  at  him.  I  was  looking  at  the  man  that 
was  on  there. 

"Well,  with  reference  to  the  car  slacking  up 
before  it  hit  him,  well,  to  tell  you  the  truth, 
it  slackened  up  a  little  bit,  but  it  was  so  close 
when  it  slackened  it  didn't  do  much  good,  be- 
cause it  w'as  coming  too  fast,  and  it  was  slip- 
pery and  everything  was  wet  and  it  was  too 
late  then.  The  track  was  wet.  With  refer- 
ence to  it  being  wet  just  at  this  particular 
place,  well,  they  had  rain  the  afternoon  before, 
and  that  night  they  had  a  heavy  fog  on  and 
it  stayed  wet. 

"The  old  man  was  on  that  side— the  left- 
hand  side  of  Titsing  avenue,  and  Seventh  street 
runs  this  way,  and  another  street  comes  across 
here,  and  he  was  going  towards  town.  He  had 
passed  the  crossing.  According  to  my  best 
recollection  he  was  near  about  200  feet  from 


was  before  any  effort  was  made  by  the  motor-    the  crossing  when  I  first  saw  him;  it  might  be 


man  to  stop  the  car  or  not.  So  far  as  I 
know,  I  never  noticed  the  motorman  make  any 
effort  to  stop  the  car  before  that  hollering 
commenced.    •    •    • 

"There  was  no  obstruction  of  any  kind  to  ob- 
struct the  view  of  the  motorman  from  seeing 
the  man  on  the  track.  The  track  from  the  re- 
finery to  town  was  wet." 

Farther  examinatioa  sbowed  that  a  man 
stood  between  this  witness  and  the  motor- 
man. 

Tbe  witness  Hector  testified: 


more  or  less,  but  near  about  that." 

(11)  No  one  saw  Fontana  when  he  stuped 
onto  the  track.  Nor  did  any  one  testify  to 
any  facts  as  the  car  aH)roacbed  him,  ex- 
cept the  witnesses  Strickland  and  Hector. 
The  record  does  not  show  that  a  bell  was 
rung  or  a  whistle  blown  as  the  car  ap- 
proadied  Fontana.  An  ordinance  was  In 
force  In  the  city  of  Port  Arthur  making  it 
unlawful  to  operate  a  street  car  at  a  speed 
in  excess  of  ten  miles  per  hour. 

,„       ,^  ^  „  ^,  r  >.        t       I      (12)  At  the  time  F<Hitana  stepped  onto  this 

I  can  tteU  you  exactly  my  ag<^I  have  been  !^    ^^   j^     j^^  ^   j^  1^   ^^^ 

here  a  long  time  since  slavery  time.    I  am  near  '"  ,_.!.,        ..     ^       _ii 

about  70.  I  have  seen  a  man  by  the  name  of  I  «««"  ^^^  «»'  approaching  him  about  a  mile 
B.  Fontana  at  Port  Arthur;  I  knew  him  when  I  distant,  at  a  speed  of  about  25  miles  an  hour. 
I  saw  him.  The  car  continued  at  this  speed  until  about 

"I  was  living  in  Port  Arthur  in  January,  |  the  time  it  reached  Titsing  avenue,  when 
1910,  and  was  working  any  work.  On  the  {  the  speed  was  reduced  to  about  20  miles  an 
morning  old  man  B.  Fontana  was  killed  I  was  |  hour.     It  was  traveling  about  16  miles  an 


on  the  Marble  Heart  gallery  on  the  front 
porch.  With  reference  to  you  calling  it  the 
Marble  Palace,  I  call  it  the  Marble  Heart;  that 
is  the  place  where  I  work;  it  is  the  liarble 
Palace,  I  guess.  I  was  looking  towards  the 
trade;  it  was  early  in  the  morning,  somewhere 
a  little  past  6  or  7  o'clock;  I  don't  remember 
exactly.  With  reference  to  what  I  saw,  well, 
I  ween  the  old  man  on  the  track,  and  the  car 
was  coming  very  fast;  yes,  sir;  the  car  was 
running  very  fast,  and  I  seen  him  walking 
and  he  was  walking  slow,  and  it  got  me  excit- 


hoiir  when  Fontana  was  struck. 

(13)  No  issue  of  negligence  Is  raised  against 
the  speed  of  the  motorcar  west  of  the  point 
where  Fontana  stepped  on  to  the  track. 

(14)  About  two  carlengths  before  striking 
Fontana,  the  motorman  applied  his  chain 
brakes.  As  these  brakes  were  taking  effect, 
and  as  the  ear  began  to  slacken  speed,  the 
passengers  on  the  car  called  to  the  motor- 
man  to  Bt(9  and  to  Fontana  to  get  cA  the 
track.    This  conclusion  is  based  on  the  tes- 


ed,  as  I  seen  if  he  didn't  get  right  off  the  car  p  «_„_„  „,  cj*_i.»ui_-j  —ii  n.^^..-  .k»»^  -™«* 
was  going  to  run  over  him,  and  I  tried  to   ^"^  »'  Strickland  and  Hector  above  awrt- 

holler— I  didn't  know  who  he  was— and  there  |      ,^_  ^  ... 

was  two  or  three  times  more  grass  on  the  i  OS)  ^  an  effort  to  avoid  injuring  Fontana, 
walk  where  it  is  now— it  was  awfully  bad  then,  the  motorman  did  nothing  except  to  apply 
and  there  was  ehildre^t  and  folks  hollering  try-  bis  chain  brakes.  An  issue  of  fact  was 
ing  to  make  him  hear,  and  I  seen  the  car  com- 1  made  that  the  motorcar  could  have  been 
ing  on  him  and  I  said,  'Look  out!  Look  out!  I  stopped  sooner  by  reversing  the  motor.  How 
They  will  run  over  him;'  and  by  the  time  I  \  much  sooner  the  record  does  not  show, 
seen  them  strike  him  I  got  up  and  ran  out  and  | 
helped  them  get  him  out.     I  don't  know  bow  | 

lt^lol^Z,'Zl^:iSnJtL':'^r,Jt..<l^  approached  Fontana.  JT^e  defendant 
know  how  fast  they  have  to  go  to  make  a  mile.  |  offered  no  testimony  except  a  few  photo- 
But  I  know  it  was  going  fast.     With  refer-  I  8f*Ph8. 

cnce  to  the  direction  the  man  was  walking  that  j  (17)  Appellee  was  gnllfy  Of  negligence  in 
was  struck  by  the  car,  why,  he  was  going  that '  its  manner  of  operating  the  car  as  It  en- 


(16)  The  motorman  did  not  testify  in  the 
case.    No  one  testified  who  saw  him  as  the 
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tered  the  dty  of  Port  Arthur  and  at  the 
time  It  atmck  Fontana. 

[1]  On  appellants'  prc^osltlMi,  we  will  pre- 
some  that  Fontana  looked  west  as  he  stepped 
on  to  the  street  car  track  and  saw  the 
approaching  car.  Railway  Co.  v.  Crowder, 
25  Tex.  Civ.  App.  536,  64  S.  W.  90 ;  Railway 
Co.  V.  Wyatt,  35  Tex.  Civ.  App.  119,  79  S. 
W.  350.  Unless  the  facts  found  by  us  ex- 
clude such  presumption.  It  Is  to  be  further 
presumed  that  he  was  In  the  exercise  of  ord- 
inary care  for  bis  own  safety  at  the  time  be 
was  killed.  Lee  v.  Railway,  89  Tex.  588, 
36  S.  W.  63.  This  presumption  can  only  be 
overcome  by  testimony  excluding  all  "facts 
and  circumstances  which  might  have  exist- 
ed, the  existence  of  which  was  not  excluded 
by  the  testimony,"  on  which  the  Jury  might 
have  acquitted  Fontana  of  contributory  neg- 
ligence. Railway  Co.  v.  Price,  222  S.  W.  628; 
Railway  Co.  v.  Petty,  145  S.  W.  1195;  Rail- 
way Co.  v.  Fred,  185  S.  W.  896;  Railway  Co. 
V.  Stalcup,  167  S.  W.  279.  Wh«i  one  volun- 
tarily places  himself  In  a  place  of  Inherent 
danger,  he  has,  as  a  matter  of  law,  ctmunlt- 
ted  a  negligent  act,  unless  his  act  In  so  do- 
ing. In  view  of  the  attending  facts  and  dr- 
cnmstances,  was  that  of  a  reasonably  pru- 
dent man.  While  the  law  requires  one  In  a 
place  of  Inherent  danger  to  exercise  ordinary 
care  for  his  protection.  It  does  not  say  that 
he  shall  do  any  particular  thing  In  discharg- 
ing that  duty.  Though  stopping  or  looking 
or  listening  api)eal8  to  the  Intelligence  as  be- 
ing a  proper  exercise  of  care  In  approach- 
ing a  railroad  crossing  and  walking  a  rail- 
road track,  the  law  does  not  say  that  one 
shall  do  any  of  these  things.  However,  each 
case  must  rest  on  Its  own  facts,  and  (me 
may  be  pl&oed  In  such  a  situation  that  such 
care  can  be  exercised  by  him  only  by  stop- 
ping or  looking  or  listening.  It  appears  to 
Us  that  this  appeal  presents  such  a  case. 

[S]  As  he  was  deaf,  Fontana  could  have 
advised  himself  of  the  near  approad)  of  the 
car  only  b;  using  his  sense  of  sight  This 
he  did  not  do.  This  omission  on  his  part 
must  convict  him  of  contributory  negligence, 
as  a  matter  of  law,  unless  he  was  justified 
by  the  facts  and  circumBtances  In  evidence 
and  by  the  presumption  arising  In  this  case. 

In  dlHcnssing  a  case  where  a  deaf  man 
was  killed  while  walking  down  the  railroad 
track.  Judge  Gill  said,  In  International  Rail- 
way Co.  V.  Munn,  46  Tex.  ClT.  App.  276, 
102  S.  W.  442: 

"The  track  was  practically  straight  at  that 
point,  and  the  engine  was  visible  to  Mudd,  and 
Munn  was  visible  to  the  engineer,  for  at  least 
2,000  feet.  Deceased  was  a  deaf  mate,  and 
neither  saw  nor  heard  the  engine  until  the 
moment  before  it  struck  him.  In  failing  to  see 
the  engine  in  time  to  save  himself  be  was  negli- 
gent." 

On  the  issue  of  Fontana's  contributory 
negligence,  appellants  advance  this  proposi- 
tion: 


"It  the  pedestrian's  glance  down  the  track 
reasonably  assures  him  against  the  danger 
from  cars  approaching  at  lawful  speed,  then 
it  is  the  negligence  of  the  car  driver,  coming 
at  improper  speed,  whid)  approximately  caus- 
es his  injury,  and  not  his  negligence" 

— relying  on  an  opinion  from  this  court  in 
Hines  V.  Roan,  280  S.  W.  1070.  The  facts 
are  not  with  appellants  in  the  proposition. 
No  issue  of  negligence  was  made  against 
the  speed  of  the  motorcar  at  the  time  Fon- 
tana stepped  onto  the  track,  nor  are  there 
any  facts  In  this  case  making  an  Issue  of 
negligence  against  the  speed  of  the  car  west 
of  that  point.  So  there  Is  no  basis  for  an 
assumption  that  Fontana  regulated  his  speed 
in  walking  down  the  track  by  any  8uiq;>OBed 
speed  of  the  approaching  car.  The  unlawful 
speed  from  the  point  where  he  stuped  onto 
the  track  to  where  he  was  struck  cannot 
save  hhn  from  the  charge  of  contributory 
negligence,  because  he  did  not  know  of  the 
near  approadi  of  the  car  and  had  no  facts 
in  mind  by  which  he  could  justify  himself 
In  continuing  on  the  track.  Nor  can  we 
follow  appellees  In  their  proposition  that 
Fontana  may  have  been  preparing  to  st^  ofT 
the  track  when  he  was  hit,  and  but  for  the 
negligent  speed  of  the  car  after  it  entered  the 
dty  would  have  placed  himself  In  a  idace 
of  safety.  There  is  nothing  in  the  record 
raising  such  an  issue. 

We  find  no  facts  and  drcumstances  in  this 
case  justifying  Fontana  In  not  watching  for 
the  approaching  car.  He  was  il'alklng  in  a 
place  not  used  by  the  other  street  trafflc.  The 
approaching  car  was  not  obscured.  This  rec- 
ord excludes  the  presumption  of  any  danger 
approaching  him  from  the  east  The  descrip- 
tion given  of  him  by  those  who  saw  hlnf 
walking  down  the  track  excludes  the  pre- 
sumption that  his  attention  was  being  held 
by  something  In  front  of  him.  Also  the  te.s- 
timony  exdudes  a  presumption  that  the  track 
was  In  such  a  condition  as  to  hold  his  atten- 
tion and  direct  his  mind  from  the  ai^roacb- 
Ing  car.  We  are  forced  to  the  conclusion 
that,  as  a  matter  of  law,  Fontana  was  guilty 
of  contributory  negligence  at  the  time  he 
was  killed.  Fontana  Is  in  no  more  favorable 
light  than  was  Munn  in  Railway  Co.  v. 
Munn,  supra,  and  there,  as  we  have  already 
quoted  blm.  Judge  6111  said : 

"In  failing  to  see  the  engine  In  time  to  save 
himself  he  was  negligent" 

[2]  Appellee's  counter  proposition: 

"Where  it  appears  from  the  evidence  that  a 
deaf  and  dumb  person  chooses  as  a  place  to 
travel  the  track  of  a  street  railway  upon  whldi 
there  is  much  traffic,  and  there  is  another  way 
absolutely  safe  in  its  nature,  although  perhaps 
less  convenient,  said  person  will  be  deemed 
guilty  of  contributory  negligence  as  a  matter 
of  law" 

— though  sound  as  an  abstract  statement  of 
law,  has  no  application  to  the  facts  of  this 
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case.  The  oondaslons  of  fact  made  by  us 
exclude  all  walkways  on  this  street,  except 
the  main  part  of  the  street  and  the  track 
of  appellee.  In  view  of  the  Indnense  amount 
of  traffic  on  this  street  and  of  Its  nse  by 
fast-moTliig  motor  vehicles.  It  was  dearly 
an  lasne  of  fact  as  to  which  was  the  safest 
walkway  fbr  Fontana. 

[t-S]  Nor  do  we  think  the  conrt  erred  In 
refusing  to  submit  to  the  Jury  the  Issne  of 
discovered  peril.  The  approach  of  the  car 
placed  Fontana  In  danger  of  being  killed  or 
suffering  serious  bodily  Injury.  As  he  was 
thus  placed  In  danger  by  appellee^s  motorcar, 
the  duty  rested  on  Its  servants,  as  soon  as  It 
became  reasonably  apparent  to  them  that  he 
could  not  or  probably  would  not  get  off  the 
track  In  time  to  avoid  Injury,  to  use  all 
means  at  their  command  to  avoid  striking 
him.  This  duty  did  not  arise  ontll  the  peril 
of  Fontana  became  reasonably  apparent  to 
the  motorman,  as  he  was  the  only  servant 
of  antellee  who  knew  <rf  his  presence  on  the 
track.  As  there  was  no  obstraction  between 
the  motorman  and  Fontana,  it  is  presumed 
that  the  motorman  saw  him  as  the  car  ap- 
Iffoached  and  noted  his  condoct.  San  An-' 
tonio  Traction  Co.  v.  Kelleher,  48  Tex.  Civ. 
App.  421,  107  a.  W.  66. 

The  negligence  ot  the  motorman  prior  to 
the  time  he  realised  the  danger  of  Fontana 
does  not  enter  into  the  issue  of  discovered 
peril.  The  speed  of  the  car  before  it  entered 
the  city,  Che  slippery  condition  of  the  track, 
the  failure  to  blow  a  whistle  or  ring  a  bell 
as  the  car  approached  Fontana,  the  failure 
of  the  motorman  to  realize  the  danger  sooner, 
were  circumstances  to  go  to  the  Jury  on  the 
issue  of  negligence  of  the  appellee.  But,  if 
negligence,  appellants'  cause  of  action  based 
thereon  was  defeated  by  Fontana's  contribu- 
tory negligence,  which  we  have  already  dis- 
cussed. Railway  Co.  v.  Garcia,  75  Tex.  683, 
18  S.  W.  223. 

Appellants  say: 

"Th«  time  of  discovering  the  'perilous  sit- 
uation' is  when  the  deceased  was  seen  oo  the 
track  at  a  point  where  control  was  still  pos- 
sible," citing  Railway  Co.  ▼.  Hodges,  102  Tex. 
524,  120  S.  W.  849,  and  Railway  Oo.  v.  Ryon, 
TO  Tex.  56,  7  S.  W.  691. 

This  cannot  be  a  sound  proposition,  be- 
cause, tf  conceded,  then  the  duty  at  once 
arises  to  check  the  speed  and  to  control  the 
car,  so  that  one  In  danger  would  not  be 
Injured,  even  if  he  exercised  no  care  for  his 
own  safety.  Railway  Co.  v.  Patella,  222  S. 
W.  615.  It  would  require  the  operators  of 
street  cars  and  trains  to  estimate  the  dis- 
tance between  them  and  one  on  the  track  and 
regulate  their  speed  according  to  the  then 
iwsltlon  of  the  pedestrian,  and  destroy  the 
presumption  that  one  in  a  place  of  danger 
realizes  his  peril  and  will  act  In  time  to 
avoid  Injury.    We  do  not  construe  the  cases 


proposition.    All  the  Supreme  Coort  said  in 
the  Hodges  Case  was: 

'  "The  fireman,  but  not  the  engineer,  saw  the 
deceased  at  work  on  the  track  for  a  long  dis- 
tance as  the  engine  approached  him,  but  took 
no  precaution  until  too  late,  assuming  that 
deceased  wonld  get  ont  of  the  way.  The  true 
question  was  submitted  to  the  jury  and  was. 
Did  the  fireman  soon  enough  realize  the  peril- 
ous situation  to  have  prevented  the  catastro- 
phe? and  not  what  measures  he  ought  to  have 
taken  to  that  end.  That,  if  he  discovered  the 
danger,  he  ought  to  have  had  the  engine 
stopped,  admits  of  no  question." 

On  the  facts  of  that  case,  the  court  recog- 
nized the  rule  that  it  was  the  fireman's  dniy 
to  have  the  engine  stopped  aa  socm  as  he 
discovered  the  danger,  and  not  that  he  ought 
to  have  discovered  it  sooner,  nor  that  this 
duty  arose  as  so<m  as  he  saw  the  deceased 
on  the  track,  but  rested  the  issue  on  the 
question:  "Did  the  fireman  soon  enough 
realize  the  perilous  situation  to  have  pre- 
vented the  catastrophe?" 

Nor  is  Railway  Co.  ▼.  Ryon  -in  point 
There  the  deceased  was  killed  while  standing 
on  the  end  of  a  croes-tie  He  could  have 
been  seen  500  or  OOO  yards  by  those  operat- 
ing the  train.    The  Supreme  Court  said: 

"It  (the  railway  company]  would  have  been 
liable  if  it  had  in  fact  discovered  Ryon  on  its 
track,  and  had  failed  to  use  reasonable  dili- 
gence to  prevent  the  train  from  running  over 
him.'s' 

Nothing  we  have  said  conflicts  with  this 
statement  of  the  law.  It  was  the  daty  of  the 
motorman  in  tbis  ease  to  "use  reasonalde 
diligence  to  prevent"  the  car  striking  Fon- 
tana, but  no  duty  arose  until  It  became  rea- 
sonably apparent  to  him  that  Fontana  would 
probably  not  step  off  the  track. 

It  is  not  a  holding  of  our  courts  that  the 
time  of  realizing  the  peril  of  one  struck  by 
an  approaching  train  must  be  established  by 
direct  and  positive  proof,  but  may  be  in- 
ferred solely  from  circumstances  in  the  case. 
Railway  Co.  v.  Barnes,  173  S.  W.  886. 

Do  the  drcmnstanees  in  this  case  raise 
such  an  Inference?  In  determining  the  point 
at  which  the  nfotorman  realized  his  peril, 
we  must  bear  in  mind  that  he  had  a  right  to 
presume  that  Fontana  was  possessed  of  all 
his  senses,  knew  of  the  approach  of  the  car, 
realized  the  danger  of  remaining  on  the 
track,  and  would  step  off  in  time  and  at  a 
place  of  safety.  And  it  was  his  duty  to 
operate  his  car  on  this  presumption  until  he 
was  given  notice,  by  the  facts  and  circum- 
stances before  him,  that  Fontana  was  prob- 
ably ignorant  of  his  peril.  Railway  Co.  v. 
Smith,  62  Tex.  185;  Railway  Oo.  v.  Garda, 
75  Tex.  691,  13  S.  W.  223.  No  presumption 
existed  against  the  motorman  that  he  realiz- 
ed Fontana's  peril  in  time  to  avoid  Wtting 
him,  but  the  presumption  is  that  he  acted  as 
soon  as  it  became  reasonably  apparent  to 


dted  by  appellants  as  announcing  any  such   him  that  Fontana  would  probably  not  step 
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off  the  track.  Railway  Co.  ▼.  McMiUan,  100 
Tex.  562,  102  S.  W.  104.  The  fact  that  Pon- 
tana  was  walking  down  the  track  and  did 
not  look  back  was  all  the  erldence  to  rebut 
this  presumption  and  give  warning  to  the 
motorman.  If  Fontana  had  known  of  the 
approach  of  the  oar,  the  brakes  were  applied 
to  the  car  at  a  point  where  he  had  ample 
time  to  step  off  the  track.  Had  a  bell  been 
rung,  g^)ng  sounded,  or  whistle  blown,  and 
had  Fontana  failed  to  give  an  indication  to 
the  motorman  that  he  heard  the  warning, 
it  would  have  raised  an  issue  that  the  motor- 
man  realized  his  peril.  Railway  Go.  t. 
Munn,  supra.  But  this  was  not  done,  and  to 
hold  that  the  motorman  realized  Fontana's 
peril  and  approached  him  without  using  the 
means  at  hand  to  warn  him  of  his  danger 
would  be  to  infer  a  criminal  intent  against 
him.  This  we  cannot  do.  As  we  construe  the 
facts,  the  failure  to  give  this  warning  was 
a  strong  circumstance  In  appellee's  favor. 
We  do  not  mean  to  say  that  the  motorman 
could  operate  his  car  without  regard  to  the 
presence  of  Fontana  on  the  track  until  he 
actually  knew  that  be  would  not  leave  the 
track.  A  most  accurate  statement  of  the 
motorman's  duty  is  made  by  Judge  GUI  In 
the  Munn  Case,  supra,  as  follows: 

"The  authorities,  when  rightly  construed,  are 
one  on  the  proposition  that,  in  order  to  give 
rise  to  this  new  duty  resting  upon  the  discov- 
ery of  peril,  it  is  not  requisite  that  the  engi- 
neer must  know  that  disaster  is  inevitable  un- 
less he  himself  can  avert  it.  It  is  enough  if 
he  knows  that  the  person  injured  was  in  a 
place  of  danger  from  which  he  probably  could 
not  or  would  not  extricate  himself  in  time." 

We  believe  the  facts  and  circumstances  in 
this  case  are  not  sufficient  to  raise  an  in- 
ference that  the  motorman  realized  the  peril 
of  Fontana  in  time,  by  the  use  of  the  means 
at  hand,  to  avoid  striking  him. 

Appellants  urge  that  this  construction  of  the 
facts  is  in  conflict  with  the  principles  announc- 
ed in  Railway  Co.  v.  Welshlmer,  170  S.  W.  266, 
and  Railway  Co.  v.  Reynolds,  103  Tex.  31, 
122  S.  W.  531.  We  do  not  think  so.  Those 
decisions  only  restate  the  well-recognized 
rule  that  the  danger  is  discovered  when 
the  operatives  hafve  reasonable  ground  to 
believe,  and  it  is  apparent  to  them,  that  the 
jierson  on  the  track  is  in  danger,  and  that 
he  must  act  on  facts  which  would  cause 
such  a  belief  to  the  ordinary  mind.  But 
these  decisions  recognize  the  rale  and  give 
it  full  force  that  a  case,  on  such  a  theory, 
can  only  be  made  by  affirmative  evidence, 
direct  or  circumstantial,  tending  to  show 
knowledge  of  the  danger. 

But  appellants  insist  that  an  issue  arose 
on  the  exercise  of  due  care  by  the  motorman 
in  the  use  of  the  means  at  hand,  after  he 
had  discovered  Fontana's  peril.  Abstractly 
stated,  the  exercise  of  due  care  in  the  use  of 
the  means  at  hand  is  a  Jury  question,  but 


appellants  have  not  brought  sufficient  facts 
to  make  an  issue  against  the  things  actaaUy 
done  by  the  motorman.  As  Fontana  was 
deaf,  the  ringing  of  a  bell  or  the  blowing  of 
a  whistle  or  the  sounding  of  a  gong  would 
not  have  saved  him.  There  was  nothing  for 
the  motorman  to  do  except  to  stop  the  car. 
He  did  this  by  use  of  the  chain  brake.  There 
was  testimony  to  the  effect  that  the  motor- 
man  could  have  stepped  the  car  sooner  by 
reversing  the  motor,  but  it  was  not  shown 
how  much  sooner,  nor  were  there  any  facts 
before  the  jury  affording  them  a  basis  for 
estimating  in  what  time  such  method  would 
have  stopped  the  car.  After  the  motorman 
realized  the  perilous  position  of  the  deceased, 
unless  reversing  the  motor  would  have 
stopped  the  car  in  time  to  avoid  injuring 
Fontana,  the  failure  to  use  that  method  was 
not  a  proximate  cause  of  Fontana's  death. 

[I]  Appellants  also  complain  of  the  exclu- 
sion of  the  testimony  of  the  witness  Mr. 
Strickland  to  the  effect  Chat  he  saw,  Fontana 
as  the  car  approached  him,  and  realized 
some  two  carlengths  before  the  motorman 
applied  the  brake  that  he  was  not  going  to 
get  off  the  track,  and  that  the  motorman 
continued  to  operate  the  car  after  this  wit- 
ness realized  his  peril.  This  testimony  was 
properly  excluded.  Strickland  had  operated 
Interurban  cars  in  California,  but  had  never 
operated  a  street  car.  As  to  vrhen  he  real- 
ized the  dang»  was  not  Involved  in  this 
case,  and  could  not  assist  the  jury  in  deter- 
mining the  time  that  the  motorman  realized 
it  Expert  testimony  was  not  admissible  on 
that  issue. 

We  believe  the  trial  court  correctly  con- 
strued the  facts  of  this  case,  and  affirm  tbe 
judgment  instructing  a  verdict  for  appellee. 


SIUITH  V.  NESBITT  «t  at.     (No.  8437.) 

(Court  of  Civil  Appeals  of  Texas.  Fort  Worth. 
July  1,  1016.  Appellant's  MoHon  for  Re- 
hearing Granted  June  18,  1921.  Appellees' 
Motion  for  Rehearing  Denied  Oct  22,  1921.) 

1.  Money  paid  d=s>l— Vendor  making  payment 
assumed  by  vendee  could  recover. 

Under  a  clause  in  a  deed  whereby  grantees 
assumed  the  obligation  of  original  purchaser 
to  the  state,  vendor  could  recover  from  gran- 
tees where  he  paid  such  indebtedness  to  '  the 
state  to  prevent  forfeiture  of  the  land,  and 
to  protect  the  security  of  his  lien  notes,  nnder 
Vernon's  Sayles'  Ann.  Civ.  St.  1814,  arU.  5423, 
5435. 

2.  LIfflltatlon  of  aotlons  «=s>24(2)— Four-ysar 
statuts  held  to  apply  In  action  to  reoovor 
money  paid  under  assumption  of  iadobtod* 

ness  clause. 
The  four-year  statute  of  limitations  (Ver- 
non's Sayles'   Ann-   Civ.   St.   1814,   art.   5688, 
subd.  1)  held  to  apply  to  an  action  by  vendor 
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against  vendees  to  recover  money  paid  to  the 
Btate  to  prevent  a  forfeltnre  of  the  land,  where 
the  deed  provided  that  grantees  assumed  the 
obligation  of  the  original  purchaser  of  sncb  land 
to  the  state. 

3.  Courts  «=»l2l(6i)— Jnrlstfotloa  Bot  lost  be- 
cause  amount  sued  for  Is  reduced  In  renponia  i  <^<''t. 
to  speolal  pleas. 

Jurisdiction  over  the  snm  or  value  of  the 
matter  in  controversy  is  determined  by  the 
amount  of  the  demand  sued  for  and  well  plead- 
ed, and  jurisdiction  will  not  be  lost  by  the  re- 
duction of  such  amount  to  a  som  below  the 
jurisdiction,  made  by  the  court  in  response  to 
special  pleas  or  ezceptions  setting  up  statute 
of  limitations  as  to  certain  items,  in  the  ab- 
sence of  plea  and  proof  that  fraudulent  alle- 
gations are  made  to  confer  jurisdiction. 

4.  Limitation  of  actions  «=>l80(l,e),  182(5) 
— Dtfensa  of  limitations  raised  by  spwial  ax- 
oaptlons  or  waived  by  fallan  to  iatarpoM. 

While  the  defense  of  Umitationa  may  b« 
raised  by  special  exceptions,  yet  saeh  defense 
may  b*  waived  hf  m  failure  to  interpose  the 
same  in  the  form  of  a  demurrer  or  a  plea. 

5.  Appeal  and  error  4s>76ft-^pparent  error 
oonsidered. 

Assignments  presenting  error  apparent  on 
the  face  of  the  record  may  be  considered, 
though  not  briefed  according  to  the  rules. 


9.  Appeal  and  error  «» 1 94 (I)— Defective 
pleading  may  be  regarded  as  fundamental  er- 
ror. 

A  defective  pleading  which  does  not  state 
a  cause  of  action  or  a  legal  defense  may  be  re- 
garded as  fundamental  error  in  the  appellate 


Appeal  from  Tarrant  County  Court; 
Cbarlee  T.  Prewett,  Judge. 

Action  by  J.  B.  Smith  against  O.  O.  Nea- 
bltt  and  othera.  Judgment  for  defendants, 
and  plaintiff  appealed.  Queetions  Were  cer- 
tified to  the  Supreme  Court  (230  S.  W.  970). 
Judgment  of  trial  court  reversed  and  ren- 
dered in  conformity  to  answers  of  Supreme 
Court. 

!     Hunter  ft  Hunter,  of  Port  Worth,  for  ap- 
pellant 

B.  K.  Goree,  of  Port  Worth,  for  appellees. 


On  Appellant's  Motion  for  Behcaring. 


BUCK,  J.  In  1910,  appellant  ccmveyed  to 
appellees  certain  school  land,  tlie  considera- 
tion being  paid  part  in  cash  and  part  evi- 
denced by  four  vendor's  lien  notes.  At  the 
time  of  the  conveyance  there  was  due  the 
state  by  appellant  on  the  land  about  $1.87  an 
acre,  interest  thereon  at  3  per  cent,  being 
payable  annually.  The  deed  contained  the 
following  clause: 

."And  the  said  A.  L.  Camp  and  6.  O.  Nesbitt 


J      J  '  purchaser  of  said  land  to  the  state  of  Texas. 

_,.  ■  t.    ,....  ^       ..  ■  1  I  But  it  is  expressly  agreed  and  stipulated  that 

Where  case  was  submitted  to  trial  court  on    41,^  vendor's  lien  is  retained  against  the  above- 

an  agreed  statement  of  facts,  and  that  court  |  described  property,  premises  and  improvements 

erroneously  dismissed  the  action  on  a  question  ;  „ntij  ^^  ^j^^g  described  notes  are  fully  paid" 

of  junsdietion,   held,  that  the  appellate  court    (meaning  the  four  vendor's   Uen  notes  above 


should,  on  reversal,  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1M9,  render  the  judg- 
ment which  the  trial  court  should  have  ren- 
dered. 

On  Appellees'  Motion  for  Rehearing. 

7.  Judament  •s>949(l)— Party  pleading  roe  Ju- 
dicata must  allege  essential  elements. 

A  party  pleading  res  judicata  must  show 
by  distinct  allegations  material  and  essential 
facts  necessary  to  constitute  a^roceeding  res 
judicata,  including  identity  in  the  thing  sued  for, 
identity  of  the  cause  of  action,  identity  of  the 
persons  nod  of  parties  to  the  action,  and  iden- 
tity of  the  quality  in  the  persona  for  or  against 
whom  the  claim  is  made. 

8.  Pleading  is=9434— Plea  of  rot  Jndtoata,  tboagb 
not  demurred  to,  bold  Inonffldent  to  sustain 
Judgment. 

A  plea  of  res  adjudicata,  "I>efendanta  show 
that  said  item  of  $73,31,  and  said  other  items, 
having  been  paid  prior  to  suit  and  judgment  in 
the  case  of  S.  v.  N.,  and  said  items  not  having 
been  pleaded  or  attempted  to  be  recovered  in 
said  suit  when  the  same  might  have  been  liti- 
gated therein,  tliat  said  case  and  judgment 
therein  is  res  adjudicata  of  any  suit  recovered 
thereon,  and  of  thot  item  in  so  far  as  set  up 
in  this  suit,"  held  insaffldent  to  sustain  a  judg- 
ment, though  not  demurred  to. 


mentioned). 

No  lien  was  retained  in  the  deed  to  secure 
appellant  in  the  payment  of  bis  obligation 
given  to  the  state,  nor  did  the  appellees  file 
their  deed  from  him  In  the  general  land  office 
and  substitute  their  obligation  to  pay  for  the 
land  in  the  place  of  appellant's  obligation. 
Appellees  failed  to  pay  the  interest  due  the 
state,  and  also  to  pay  tlie  vendor's  lien  notes 
aforementioned,  and  brought  suit  against  ap- 
pellant to  cancel  the  deed.  This  suit  was 
pending  for  several  years,  but  finally  was 
decided  In  favor  of  appelant,  who  recovered 
the  balance  of  the  purchase  money  due.  In 
the  Interim,  to  avoid  focftiture  by  the  state 
of  the  lands  for  nonpayment  of  interest,  and 
because  of  the  refusal  and  failure  of  the  ap- 
pellees to  pay  the  interest  due  the  state,  ap- 
pellant paid  the  interest  on  the  indebtedness 
due  the  state  for  the  years  1911,  $73,31,  1912, 
$72,62,  and  1913,  $72.65.  The  appellees  faUed 
and  refufsed  to  reimburse  appellant  for  this 
amount,  whereupon,  on  August  13,  1915,  ap- 
pellant filed  this  suit  in  the  county  court  of 
Tarrant  county  for  civil  cases. 

Defendante  specially  excepted  to  the  items 
for  the  1911  and  1912  interest,  and  against 
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these  items  Interposed  tbe  two-year  statute 
of  limitation.  The  court  sustained  the  excep- 
tion, and,  as  the  balance  claimed  was  under 
the  jurisdiction  of  tbe  county  court,  dismissed 
plaintiff's  suit,  from  which  Judgment  plain- 
tiff appeals. 

Thus  there  are  two  questions  presented 
for  our  determination,  to  wit:  (1)  Did  the 
court  err  in  holding  that  the  two-year  statute 
of  limitation,  rather  than  the  four-year,  ap- 
plied? (2)  If  not,  did  the  court  err  in  sus- 
taining appellees'  motion  to  dismiss  for  want 
of  Jurisdiction? 

We  think  the  four-year  statute  of  limita- 
tion applies  in  this  character  of  suit  By 
the  acceptance  of  the  deed  oontalning  the 
assumption  of  the  obligation  due  by  the  ven- 
dor to  the  state,  tbe  vendees  promised  In 
writing  to  pay  such  obligation,  Including  the 
interest.    27  Cyc.  834: 

"Although  no  assumpsit  will  be  raised  by  the 
mere  voluntary  payment  of  the  debt  of  another, 
yet,  if  one  person,  in  order  to  protect  bis  own 
interests,  pay  a  debt  for  which  another  is  le- 
gally and  perEonally  liable,  the  law  will  imply 
an  assumpsit  on  tbe  part  of  tbe  latter  to  tbe 
former.  A  request  will  be  implied  where  the 
consideration  consists  in  plaintiffs  having  been 
compelled  to  do  that  to  which  defendant  was 
legally  compellable." 

"Where  one,  although  himself  under  a  legal 
liability,  to  make  a  payment  pays  a  sum  for 
which  another  is  primarily  liable,  he  may  re- 
cover from  tbe  latter  the  amount  so  paid.  Nor 
is  it  necessary  that  the  payment  should  have 
been  coerced  by  actual  legal  proceedings,  the 
legal  liability  being  of  itself  sufficient  to  take 
it  out  of  tiie  dass  of  voluntary  paymepts."  Id. 
835C." 

[1,  2]  See,  also,  City  of  Stamford  ▼.  Lincoln 
County  (Ey.)  61  S.  W.  463;  Grand  Island 
Mercantile  Co.  v.  McMeans,  60  Neb.  373,  83 
N.  W.  172;  Beard  v.  Horton,  86  Ala.  202,  6 
South.  207;  Vernon's  Sayles'  Texas  Civil 
Statutes,  arts.  6423  and  5435.  The  above  au- 
thorities sustain  plaintiff's  right  to  sue  de- 
fendants on  their  assumption  in  the  deed. 

Article  5688,  subd.  1,  Vernon's  Sayles' 
Texas  Civil  Statutes,  provides  that  the  four- 
year  statute  of  limitation  shall  apply  in  'Ac- 
tions for  debt  where  the  indebtedness  is  evi- 
denced by  or  founded  upon  any  contract  in 
writing."  This  section  of  the  article  former- 
ly read,  "all  actions  of  debt  grounded  upon 
any  contract  in  writing"  (2  Gammell's  Ijaws 
of  Texas,  p.  627),  and  remained  in  this  form 
until  1879,  wh»i  it  was  amended  so  as  to 
read  as  in  its  present  wording.  In  EUder, 
Dempster  &  Co.  v.  St.  L.  B.  By.  Co„  105  Tex. 
628,  164  S.  W.  976,  It  was  held  that  a  bill  of 
ladvig  signed  by  a  carrier  for  through  trans- 
portation over  its  own  and  connecting  lines 
of  railway,  and  showing  the  terms  and  con- 
ditions of  the  carriers'  undertaking,  Is  a 
written  contract  with  the  Shipper,  both  by 
tbe  carrier  executing  it  and  by  the  connect- 
ing one  receiving  and  transporting  it  under 


such  agreement;  and  that  action  on  such 
contract  was  not  barred  in  two  years.  See 
Williamson  &  Co.  v.  T.  &  P.  By.  Co.,  106  Tex. 
294,  166  S.  W,  692;  Freeman  v.  Walker,  175 
S.  W.  1133;  Dowlen  v.  George  Mfg.  Co.,  69 
Tex.  Civ.  An>.  124,  126  S,  W.  931;  Vogel  ▼. 
Zuercher,  136  S.  W.  737;  FldeHty  Co.  v.  Cal- 
lahan, 104  S.  W.  1073;  Lone  v.  Delta  Coun- 
ty, 109  S.  W.  866 ;  West  v.  El  Campo  Lend 
Co.,  32  S.  W.  424,  426;  Laredo  Blec  Co.  ▼. 
U.  S.  Elec.  Co.,  26  S.  W.  310;  Houston  Saen- 
gerbund  v.  Dunn,  41  Tex.  Civ.  App.  376,  92 
S.  W.  429;  F.  Groos  &  Co.  v.  Brewster,  34 
Tex,  Civ.  App.  140,  78  S.  W.  369.  In  Vogel 
V.  Zuercher,  supra.  It  was  held  that  a  written 
lease  is  a  written  obligation,  and,  when  pass- 
ing to  a  third  person  by  a  conveyance  of  the 
land  by  the  lessor,  an  action  by  the  grantee 
for  rents  subsequentiy  aoctning  is  on  the 
written  obligation,  and  is  not  barred  In  two 
years.  In  Fid^ity  Co.  v.  Callahan,  supra. 
It  was  held  that  an  Indebtedness  for  a  pre- 
mium upon  a  written  policy  of  Insurance  is- 
sued upon  a  written  application  was  founded 
upon  a  written  contract,  although  no  promise 
was  expressed  in  the  policy  or  application. 
West  v.  El  Campo  Land  Co.,  supra,  held  that, 
plaintiffs  having  been  Induced  by  defendant 
to  believe  that  everything  due  the  state  on 
certain  school  lands,  purchased  by  plaintiffs 
from  defendant,  had  been  paid,  they  were  ea- 
titled  to  receive  of  defendant  such  amount  as 
plaintiffs  were  forced  to  pay  to  the  state, 
and  that,  inasmuch  as  the  written  contract 
of  sale,  preceding  the  deed,  provided  that  any 
amount  due  the  state  should  be  deducted 
from  the  purchase  price,  the  action  was  not 
barred  in  two  years. 

We  think,  under  the  above  authorities,  and 
many  others  that  might  be  dted,  that  the 
four-year  statute  of  limitation  would  apply 
to  the  cause  of  action  pleaded,  and  that  the 
court  erred  In  sustaining  defendant's  excep- 
tion to  80  much  of  the  petition  as  pleaded 
the  Items  of  Indebtedness  accruing  more 
than  two  years,  but  within  four  years,  prior 
to  the  suit.  Hence  appellant's  first  assign- 
ment is  sustalsed. 

[3, 4]  As  the  judgment  most  be  reversed  be- 
cause of  the  error  indicated  above,  the  sec- 
ond question  presented  becomes  Immaterial, 
so  far  as  the  disposition  of  tbe  case  is  con- 
cerned, but  we  are  of  tbe  opinion  that  the 
court  erred  in  dionlssing  the  suit,  on  the 
ground  of  want  of  Jurisdiction.  Jurisdiction 
over  the  sum  or  value  of  the  matter  in  con- 
troversy Is  determined  by  the  amount  of  the 
demand  sued  for,  the  same  being  well  plead- 
ed, and.  If  the  amount  claimed  In  the  i)eti- 
tion  Is  within  the  Jurisdiction  of  the  court 
on  the  face  of  the  petition.  Jurisdiction  will 
not  be  lost  by  the  reduction  of  said  amount 
to  a  sum  below  the  Jurisdiction,  such  reduc- 
tion being  made  by  tbe  court  In  response  to 
special  pleas  or  exceptions  which  go  rather 
to  tbe  remedy  than  the  right  of  action,  and 
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in  the  absoice  •<  plea  and  proof  that  fraud- 
ulent allegatioDS  were  made  to  confer  Juris- 
dlction.  Watson  t.  Baker,  67  Tes.  48,  2  S. 
W.  376.  Wblle,  under  the  practice  in  this 
state,  the  defense  of  limitation  may  be  raised 
by  special  exception  (McGlenney  t.  McClen- 
ney,  3  Tex.  102,  49  Am.  Dec.  738;  Swenson 
T.  Walker,  S  Tex.  83;  Dwlgbt  v.  Matthews, 
60  S.  W.  805:  OampbeU  t.  Honchin,  35  S. 
W.  753;  McKinney  y.  Boberts,  29  S.  W.  407), 
yet  such  defense  may  be  waived  by  a  failure 
to  Interpose  the  same  in  the  form  of  a  de- 
murrer or  a  plea.  25  Oyc.  1401O,  and  Texas 
cases  dted  thereonder.  In  Petty  t.  Olere- 
land,  2  Tex.  404,  it  la  said: 

"To  have  made  the  bar.  Interposed  by  the 
statnte  [of  limitation  in  the  present  case],  a  de- 
fense in  the  present  instance,  it  onght  certainly 
to  liave  been  made  by  plea  or  exception  a  de- 
fense in  the  coort  below." 

See,  also,  <3«thright  t.  Wheat,  70  Tex.  746, 
9  S.  W.  76,  and  other  cases  cited  In  11  Bncya 
Digest  Texas  Reports,  p.  1369,  1357.  Hence, 
in  the  abs«ice  of  the  interposition  by  defend- 
ant of  the  defense  of  limitation  against  the 
two  items  covering  the  Interest  paid  in  1911 
and  1912,  plaintiff  stated  a  cause  of  action, 
and  the  court  did  not  lose  Jurisdiction,  even 
though,  by  reason  of  defendant's  exception 
having  been  sustained,  the  amount  remaining 
In  controversy  was  under  $200.  Ablowlch 
V.  Bank,  95  Tex.  429,  67  S.  W.  79,  881;  Hoff- 
man V.  B.  &  li.  AssodaUon,  85  Tex.  409,  22 
8.  W.  154.  A  different  rule  applies  where  the 
petition  fails  to  allege  facts  showing  the  right 
to  recover  as  to  certain  items,  and  the  items 
claimed  for  which  a  cause  of  action  is  plead- 
ed are  below  the  jurisdiction  of  the  trial 
court.  In  such  an  instance  the  court  should 
dismiss  the  suit  for  want  of  Jurisdiction.  W. 
U.  TeL  Co.  V.  Arnold,  97  Tex.  365,  77  S.  W. 
249,  79  S.  W.  &  Therefore  we  conclude  that 
appellant's  second  assignment,  urging  error 
in  the  action  of  the  court  in  dismissing  the 
suit  for  want  of  Jurisdiction,  should  be  sus- 
tained. 

[6]  A];^>ellees  object  to  the  comalderatlon  of 
appellant's  assignments,  because,  It  is  urged, 
they  are  not  bricsfed  according  to  the  rules. 
While  we  are  Inclined  to  think  that  the  criti- 
cism directed  against  the  form  of  the  presen- 
tation Is  well  founded,  yet,  inasmuch  as  the 
assignments  present  error  apparent  on  the 
face  of  the  record,  we  have  concluded  that 
It  Is  our  duty  to  consider  them.  Connor  v. 
Olty  of  Paris,  87  Tex.  82,  27  S.  W.  88. 

For  the  reasons  Indicated,  the  Judgment 
of  the  trial  court  is  reversed,  and  the  cause 
remanded. 

On  Appellant's  Motion  for  Rehearing. 

°  [I]  On  July  1,  1916,  Judgmott  in  this  case 
was  reversed,  and  the  cause  remanded.  Ap- 
pellees filed  a  motion  for  rehearing  and  to 
certify,  and  on  October  28,  1916,  we  certified 
the  questions  as  to  whether  we  were  correct 
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in  holding  that  the  four-year  statute  of  limi- 
tation applied  Instead  of  the  two-year  statute 
of  limitation,  and  whether  the  trial  court 
erred  in  dismissing  the  suit  after  he  had 
sustained  the  two-year  statute  of  limitation 
interposed  by  defendants;  the  amount  in  the 
suit  thereby  being  reduced  below  the  Juris- 
diction of  the  county  court  On  May  4,  1921, 
the  Supreme  Court  answered  the  first  ques- 
tion, to  the  ^ect  that  the  four-year  statute 
of  limitation  applied.  Appellant  has  filed  a 
motion  for  rehearing,  urging,  as  this  case 
was  submitted  to  the  trial  court  on  an  agreed 
statement  of  facts,  which  showed  that  items 
of  IntM^st  to  the  state,  which  plaintiff  sued 
to  recover,  had  been  paid  by  him  in  order 
to  protect  his  vendor's  lien,  and  as  the  four- 
year  statute  of  limitation  applies,  these  pay- 
ments were  recoverable  against  the  defend- 
ants. Appellant  urges  that,  under  this  rec- 
ord, it  is  our  duty,  under  article  1949,  V.  S. 
Tex.  Civ.  Statutes,  to  render  the  Judgment 
which  the  trial  court  should  have  rendered. 
We  believe  that  this  contention  is  sound. 
Therefore  we  overrule  appdlees'  motion  for 
rehearing,  and  grant  appellant's  motion  for 
rehearing,  and  set  aside  the  former  Judg- 
ment, in  which  we  reversed  the  Judgment  be- 
low and  remanded  the  cause,  and  here. re- 
verse the  Judgment  below,  and  render  Judg- 
ment for  appellant  for  the  sums  sued  for, 
with  Interest  at  6  per  cent,  from  the  date  of 
payment  of  eadi. 

On  Appellees'  Motion  for  Rehearing. 

We  do  not  think  appellees'  plea  of  res  Judi- 
cata was  sufficient.    The  plea  is  as  follows: 

"Defendants  show  that  said  item  of  $73.31, 
and  said  other  items,  having  been  paid  prior  to 
snit  and  judgment  in  case  of  Smitii  v.  Nesbitt 
et  aL,  and  said  items  not  having  been  pleaded  or 
attempted  to  be  recovered  in  said  suit  when 
the  same  might  have  been  litigated  therein,  that 
said  case  and  judgment  therein  is  res  adjndieata 
of  any  snit  to  recover  thereon,  and  of  that 
item  in  so  far  as  set  up  in  this  suit." 

[7]  A  party  pleading  res  Judicata  must 
show,  by  distinct  allegations,  material  and 
essential  facts  necessary  to  constitute  a  pro- 
ceeding res  Judicata.  PhlUpowskl  v.  Spencer, 
63  Tex.  604.  The  concurrence  of  the  follow- 
ing conditions  are  generally  regarded  as  es- 
sential, to  wit:  (1)  Identity  In  the  thing  sued 
for;  (2)  identity  of  the  cause  of  action;  (3) 
identity  of  the  persons  and  of  parties  to  the 
action;  (4)  Identity  of  the  quality  in  the 
X>erson8  for  or  against  whom  the  claim  Is 
made.  2  Bouv.  Law  Dictionary,  p.  2910; 
Phlllpowskl  V.  Spencer,  63  Tex.  604. 

[I,  I]  Though  plaintiff  did  not  even  demur 
to  defendants'  answer,  in  which  they  plead- 
ed res  judicata,  yet  we  think  the  plea  as  pre- 
sented Is  wanting  In  the  essential  elements 
of  the  plea,  and  Is  Insufficient  to  sustain  a 
judgment,  even  though  supported  by  evidence. 
A  defective  pleading,  wbidi  does  not  state  a 
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cause  of  action  or  s  legal  defense,  may  be 
regarded  as  fundamental  error  In  the  appel- 
late court  Rivers  v.  Campbell,  51  Tex.  Ov. 
App.  103,  111  S.  W.  190,  writ  of  error  denied 
103  Tex.  670,  111  8.  W.  100,  no  opinion;  Rail- 
way Co.  V.  Coal  &  Mining  Co.,  60  Tex.  Olv. 
App.  248, 127  S.  W.  245;  Brownsville  v.  Tum- 
llnson,  179  R.  W.  1107;  T.  &  P.  Coal  Co.  t, 
Lawson,  89  Tex.  394,  32  S.  W.  871;  34  S.  W. 
919.  It  does  not  appear  that  the  trial  court 
sustained  defendant's  plea  of  res  judicata, 
but  did  sustain  their  plea  of  two  years  limi- 
tation to  two  of  the  items  sought  to  be  re- 
covered, and  dismissed  the  suit  because  the 
remaining  item  was  below  the  court's  juris- 
diction. 

.  It  Is  probably  true  that  the  evidence  does 
not  sustain  a  judgment  upon  defendant's  plea 
of  res  judicata,  but.  Inasmuch  as  we  have 
decided  that  the  plea  was  essentially  insuffl- 
dent.  It  will  not  be  necessary  for  ns  to  dis- 
cuss the  character  of  the  testimony  to  sup- 
port said  plea. 

The  motion  for  rehearing  is  overruled. 


RUTHERFORD-BREDE     CO.    V.     REICH- 
ARDT  &  SCHULTE  CO.    (No.  8094.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
Dec.  21,  1021.) 

1.  Customs  and  usages  $=>I2(2)— Seller  of 
seed  potatoes  held  te  have  contracted  with 
regard  to  usages  aad  customs  of  particular 
market. 

In  an  action  by  a  seller  of  seed  potatoes 
for  damsKea  resulting  from  a  resale,  defendant 
claiming  that  the  potatoes  were  not  np  to  the 
standard  of  seed  potatoes  as  understood  in  the 
locality,  it  was  not  error  to  refuse  to  submit 
an  inquiry  as  to  whether  plaintiff  had  any 
knowledge  of  such  custom  or  usage,  it  being 
presumed  that  plaintiff  entered  into  the  con- 
tract as  affected  by  the  usages  and  customs 
of  the  particular  market. 

2.  Sales  €=>404— Remedies  of  buyer  of,  pota- 
toes ROt  up  to  standard  enumerated. 

Where  potatoes  shipped  are  not  np  to  con- 
tract requirements,  buyer  could  either  accept 
the  shipment  and  hold  seller  responsible  for 
the  potatoes  below  standard,  or  reject  the  ship- 
ment altogether  as  not  being  in  compliance 
with  the  contract. 

Appeal  from  District  Court,  Harris  Oonn- 
ty;  J.  D.  Harvey,  Judge. 

Action  by  the  Butherford-Brede  Company 
against  the  Beichardt  &  Schulte  Company. 
Judgment  for  defendant,  and  plaintlit  ap- 
peals.   Affirmed. 

Byers  &  Cavanagh,  of  Houston,  for  ap- 
pellant 

Atliinson  &  Atlilnson,  of  Houston,  for  ap- 
eltee. 


ORAYiEJS,  J.  Under  written  contracts  de- 
scribing them  merely  an  "seed  potatoes," 
appellant  sold  the  appellee  two  cars  of  Irish 
potatoes  at  a  price  of  $3.00  per  100  pounds 
"on  board  the  cars  at  Houston,  Texas,  or 
other  points  taking  the  same  freight  rate," 
shipping  them  to  its  own  order  to  Houston, 
railway  to  notify  appellee,  with  bills  of  lad- 
ing attached  to  sight  drafts  on  the  appellee 
for  the  balance  of  the  purchase  price  over 
$100  on  each  car  paid  on  execution  of  the 
contracts. 

On  arrival  at  Houston  the  appellee  re- 
jected the  shipments  as  not  being  the  qual- 
ity of  potatoes  ordered,  and  appellant  sued 
for  damages  claimed  to  have  resulted  to  it 
from  a  resale;  judgment  below  having. gone 
against  it,  the  cause  Is  brought  here. 

The  judgment  so  rendered  was  entered 
upon  the  Jury's  answers  to  two  of  the  spe- 
cial issues  of  fact  submitted  to  it  as  follows: 

"No.  1:  Was  there,  at  the  time  the  contracts 
for  the  purchase  of  the  potatoes  involved  were 
entered  into,  a  universal  custom  or  usage  in 
Houston,  Tex.,  among  those  buying  -and  selling 
seed  potatoes,  that  the  words  'seed  potatoes' 
meant  that  such  seed  potatoes  should  be  good 
and  sound,  uniform  in  size,  and  free  from  scab 
and  other  diseases? 

"No.  2:  Were  the  seed  potatoes  shipped  by 
the  plaintiff  to  the  defendant  under  said  con- 
tracts 'seed  potatoes'  within  the  meaning  of  the 
usage  and  custom  inquired  about  in  the  first 
special  issue  therein?" 

To  the  first  of  these,  the  answer  was  "Yes," 
and  to  the  second  "No." 

The  i<!8ues  thus  presented  and  determined 
had  been  properly  raised,  the  appellee,  after 
first  contending  that  In  the  circumstances 
the  place  of  performance  of  the  contracts 
was  In  Houston,  Tex.,  having  further  avei^ 
red  and  offered  proof  to  show  that  such  a 
general  custom  did  exist  there,  that  it  ac- 
cordingly became  a  part  of  and  controlled 
these  contracts,  and  that  the  potatoes  sent 
did  not  come  up  to  the  standard  of  "seed 
IMtatoes"  as  thereby  established. 

Appellant  attacks  the  jury's  finding  on  the 
first  Issue  as  being  against  the  great  weight 
and  preponderance  of  the  evidence,  insisting 
that  there  was  a  complete  failure  to  show 
that  any  such  imlversal  custom  or  usage  pre- 
vailed at  Houston,  but  after  a  careful  exr 
aminatlon  of  the  statemmt  of  facts,  we  con* 
elude  and  find  that  there  was  ample  sup- 
porting testimony. 

It  is  next  cont«ided  that  error  was  com- 
mitted in  the  court's  failure  to  submit  at 
appellant's  request  an  inquiry  as  to  wheth- 
er In  event  such  custom  or  usage  was*  found 
to  exist  at  Houston  appellant  had  any  Imowl- 
edge  of  It 

li]  We  do  not  think  this  request  under 
the  facts  here  shown,  embodied  a  material 
matter.  Appellant  would  be  presumed  to 
have  entered  into  the  contracts  as  affected 
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by  the  usages  and  customs  of  the  Houston 
market  The  rule  of  law  applying  In  such 
cases  is  thus  stated  in  17  Corpus  Juris,  p. 
462  (20)c: 

"A  person  dealing  at  a  particular  market  ia 
held  to  have  dealt  according  to  the  customa 
and  usages  of  that  market,  whether  he  in  fact 
knows  of  such  customs  and  usages  or  not,  un- 
less the  person  dealing  with  him  knows  that 
be  is  ignorant  of  such  custom." 

Many  supporting  authorities  are  cited  In 
footnotes  15  and  16.  See,  also,  Ins.  Ck>.  t. 
Reymershoffer's  Sons,  66  Tex.  238;  Dwyer 
▼.  City  of  Brenham,  70  Tex.  32,  7  S.  W.  598. 

There  is  no  claim  here  that  appellee  Imew 
anything  about  whether  appellant  was  ap- 
prised of  the  custom  existing  in  this  instance 
or  not  Through  the  last  assignment  pre- 
sented it  is  in  effect  argued  that  since  the 
contracts  provided  for  payment  of  the  bal- 
ance due  on  the  potatoes  when  shipped,  on 
presentation  of  sight  drafts  with  blUs  of 
lading  attached,  and  that  the  seller  should 
reimburse  the  buyer  for  all  frozen  or  de- 
cayed ones  at  the  agreed  rate,  the  refusal  of 
appellee  to  pay  the  drafts  when  presented 
after  so  ordering  the  potatoes  shipped  con- 
stituted a  breach  of  its  contracts  and  enti- 
tled appellant  to  the  judgment  It  sought 
notwithstanding  the  verdict  of  the  Jury  on 
the  issues  submitted  to  It. 

[2]  With  this  position  we  cannot  agree,  but 
think  rather  that  appellee  had  the  right  ei- 
ther to  accept  the  shipments  and  hold  ap- 
pellant responsible  for  such  of  the  potatoes 
as  failed  to  come  up  to  the  standard  so  fixed 
at  Houston,  or,  as  It  did  do,  to  reject  the 
shipments  altogether  as  not  being  In  com- 
pliance with  the  contracts.  That  the  goods 
sent  were  not  such  as  the  custom  proven  call- 
ed for  was  undisputed.  Furthermore  it  was 
shown  that  appellee  offered  to  rework  the 
potatoes  and  pay  the 'contract  price  for  such 
of  them  as  were  sound,  but  appellant  re- 
fused, demanding  unconditiraial  acceptance. 

We  conclude  that  no  prejudicial  error  has 
been  pointed  out  and  that  the  trial  court's 
Judgment  should  be  affirmed.  It  has  been 
so  ordered. 

Affirmed. 


DAVIS  et  al.  v.  HUDSON.     (No.  8085.) 

(Court  of  Civil  Appeals  of  Texas.    Oalveston. 

Nov.  22,  1921.    Rehearing  Denied 

Dec.  15,  1921.) 

I.  Deeds  i»s>2l  1(3)— Evidence  held  to  prove 
Ihat  grantor  signed  and  acknowledged  In- 
stniment  as  a  deed. 

In  action  involving  validity  of  deed,  which 
grantor,  who  could  not  read,  claimed  to  have 
signed  on  the  representation  that  it  was  a 
mortgage,  evidence  held  to  sustain  finding  that 
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grantor  signed  and  acknowledged  the  Ingtm- 
ment  as  a  deed. 

2.  Ufflltation  of  aotlons  «=996(2)— Runs  from 
time  when  error  was  or  should  have  been 
discovered. 

The  period  of  limitations  within  which  a 
suit  for  reformation  of  deeds  must  he  com- 
menced commences  to  run  from  the  date  the 
error  was,  or  should  reasonably  have  been,  dis- 
covered. 

3.  Limitation  of  aotlons  iS=>l97(2)— Evidence 
Held  to  support  finding  that  errors  In  de- 

■  sor^ptlons  were  not  dlsooverable  until  with- 
in four  years  prior  to  suit  for  reformation. 

In  action  involving  question  of  whether 
reformation  of  deeds  was  barred  by  the  four- 
year  statute  of  limitations,  evidence  held  to 
sustain  finding  that  errors  in  descriptions  of 
deeds  were  not  discovered,  or  could  not  reason- 
ably have  been  discovered,  until  within  the 
four-year  period  prior  to  the  commencement 
of  the  action. 

4.  Trial  4=9260(1)— Refusal  of  requested  In- 
structions oovered  by  main  oharge  not  error. 

Refusing  to  give  requested  instructions  ful- 
ly covered  by  the  main  charge  held  not  error. 

5.  Appeal  and  error  ®=3736— Multifarious  as- 
signment not  considered. 

An  assignment  which  is  multifarious,  in 
that  it  complains  of  two  distinct  matters, 
should  not  be  considered. 

6.  Appeal  and  error  «s>742(  I )— Assignment 
not  followed  by  sufflclont  statement  not  oon- 
sidered. 

An  assignment,  not  followed  by  a  sufficient 
statement,  should  not  be  considered. 

7.  Witnesses  «=»36l(t)— Witness  whose  tea- 
timony  had  been  disputed  can  be  shown  to 
have  borne  a  reputation  for  truth. 

Where  testimony  of  witness  was  attacked, 
testimony  tending  to  show  that  he  bore  the 
reputation  of  being  a  truthful  negro  held 
admissible. 

8.  Appeal  and  error  «=3882(7)— Plaintiffs  can- 
not complain  of  defendant's  evidence  on  Issue 
raised  by  plaintiffs'  own  evidence. 

Plaintiffs,  having  themselves  introduced 
evidence  on  the  question  of  whether  one  of 
the  plaintiffs  was  "sassy"  to  white  people, 
cannot  complain  of  defendant's  evidence  tend- 
ing to  show  that  such  plaintiff  was  "sassy" 
to  white  people. 

9.  Appeal  and  error  «s»l050( I)— Testimony 
that  one  of  plaintiffs  was  "sassy"  to  white 
people  held  harmless. 

In  action  involving  title  to  land,  testimony 
that  one  of  the  plaintiffs  was  "sassy"  to  wiiite 
people  held  harmless  on  appeal  by  plaintiffs, 
since  jury  could  not  have  been  influenced 
thereby. 

10.  Acknowledgment  9=961— Testimony  that 
deceased  notary  was  a  truthful,  careful  man 
held   admissible   in   aid   of  certificate. 

Where  grantor  denied  truth  of  facts  stated 
in  certificate  of  acknowledgment  appended  to 
deed,  and  where  the  notary  was  dead  at  the 
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time  of  the  trial,  tovolrlng  an  tastie  as  to  tHe 
truth  thereof,  testimony  that  the  notary  was 
a  good,  truthful  man,  and  one  who  was  careful 
in  his  official  work,  held  admissible. 

Appeal  from  District  CJonrt,  Anderson 
County;  John  G.  Prince,  Judge. 

Suit  by  Dora  Davis  and  another  against  H. 
L.  Hudson,  in  which  defendant  filed  a  cross- 
action.  From  the  judgment  rendered,  plain- 
tiffs appeal.    Affirmed. 

W.  R.  Petty,  of  Palestine,  for  appeUantK 
Seagler  &  Pickett,  of  PalesUne,  for  appel- 
lee. 

LANE,  J.  This  is  a  suit  brought  by  Dora 
Davis  and  her  husband,  William  Davis,  who 
is  generally  knovra  and  called  Bill  Davis, 
against  H.  L.  Hudson,  to  recover  title  and 
possession  of  a  certain  150  acres  of  land  de- 
scribed in  the  plaintiffs'  petlti<Hi;  the  original 
petition  being  filed  in  1918. 

The  petition  was  in  the  usual  form  of  pe- 
titions in  suits  of  trespass  to  try  title,  and, 
among  other  things,  it  was  alleged  that,  on  or 
about  the  1st  day  of  March,  1918,  the  plain- 
tiff Dora  Davis  was  the  owner  of  a  certain 
tract  of  land  containing  about  150  acres,  a 
part  of  the  Manuel  Rionda  Eleven  League 
grant  in  Anderson  county,  Tex.,  same  being 
known  as  lot  8  of  said  survey  (further  de- 
scribing same  by  metes  and  bounds) ;  that  she 
and  her  husband.  Bill  Davis,  resided  on  said 
land,  and  the  same  constituted  their  home- 
stead, and  that  on  said  date  the  defendant 
Hudson  by  force  of  arms,  etc.,  dispossessed 
them  and  tools:  possession  of  said  land,  and 
was  forcibly  and  unlawfully  withholding  sudi 
possession  from  plaintiffs.  Plaintiffs  further 
alleged  that  Hudson  was  claiming  some  in- 
terest in  a  part  of  said  tract  of  land  through 
and  under  a  deed  dated  November  29,  1912, 
purporting  to  have  been  executed  and  ac- 
knowledged by  Bill  and  Dora  Davis  to  one 
J.  A.  Woolverton.  They  alleged  that  the 
signature  of  Dora  Davis  to  said  deed  was 
procured  by  fraud  and  by  fraudulent  repre- 
sentations, leading  her  to  believe  the  instru- 
ment signed  by  her  was  a  mortgage  to  secure 
a  debt  of  her  husband,  Bill  Davis;  that  she  Is 
an  ignorant  negro  woman;  that  she  could 
neither  read  nor  write;  that  the  notary  whose 
certificate  is  attached  to  the  instrument  did 
not,  as  stated  in  such  certificate  of  knowl- 
edgment,  explain  said  instrument  to  her  in 
any  manner  whatsoever,  or  indicate  to  her 
that  it  was  a  deed ;  that  she  was  told  by  the 
notary  public  to  sign  the  Instrument,  and  she 
would  be  then  told  what  It  was;  that  after 
her  signature  was  obtained  to  said  instru- 
ment and  she  was  told  that  it  was  a  deed  con- 
veying her  land  to  J.  W.  Woolverton,  she  at 
once  objected  to  the  same,  and  refused  to 
acknowledge  it,  or  to  have  anything  further 
to  do  with  the  deed  or  its  execution;  tliat  the 


certificate  of  the  notary  public  app«^nded  to 
sMd  deed,  which  states  that  she  acknowl- 
edged such  Instrument  as  required  by  law, 
and  that  she  acknowledged  such  instrument 
to  be  her  act  and  deed,  and  that  she  did  not 
wish  to  retract  it,  is  false  and  untrue,  and 
does  not  speak  the  truth,  and  made  for  the 
purpose  of  and  in  furtherance  of  a  purpose 
of  cheating  and  defrauding  her  out  of  her 
land,  all  of  which  facts  were  known  to  and 
acquiesced  in  by  J.  A.  Woolverton  at  and  be- 
fore the  making  of  said  certificate,  and  that 
the  defendant  knew  all  of  such  facts  at  and 
before  he  purchased  or  took  title  to  said  land 
from  J.  A.  Woolverton.  The  petition  was 
sworn  to  by  both  plaintiffs. 

The  defendant,  Hudson,  answered  by  pleas 
of  general  denial  and  not  guilty,  and  by  6i>e- 
dally  disclaiming  any  interest  in  the  land 
sued  for,  except  so  much  thereof  as  is  un- 
braced in  the  boundaries  of  the  following 
field  notes: 

"All  that  certain  tract  or  parcel  of  land 
situated  on  the  M.  Rionda  Eleven  Leasee 
grant,  situated  in  Anderson  county,  Texas, 
and  described  as  follows:  Beginning  at  a  point 
on  the  northwest  line  of  the  V.  Settle  league 
723  vrs.  N.  45  E.  from  the  west  corner  of 
same,  being  the  south  corner  of  the  land  claim- 
ed by  H.  L.  Hudson.  Thence  N.  66  W.  720 
vrs.  to  comer  near  spring  R.  O.  brs.  N.  10  E. 
3  varas.  Thence  N.  46  E.  458  vrs.  comer 
from  which  a  R.  O.  brs.  N.  30  W.  2  varas. 
Thence  south  45  E.  700  varas  comer  on  N. 
line  of  Bettio  league  from  which  a  B.  J.  brs. 
S.  10  W.  1  vara.  Thence  S.  45  W.  300  m. 
with  Bettic  line  to  the  place  of  beginning, 
containing  47.28  acres  of  land." 

He  farther  alleged  that  he  owns  and  holds 
the  land  last  described  through  and  under  a 
deed  from  3.  A.  Woolverton  to  hims^f  of 
date  December  5,  1919.  And  for  further  an- 
swer, by  way  of  cross-action  against  the 
plaintiffs,  the  defendant,  Hudson,  alleged: 
That  J.  A.  Woolverton  had,  on  the  29th  day 
of  Noveiffber,  1912,  purchased  the  47.28  acres 
of  land  last  described  herein  from  plaintUTs, 
but  that  in  their  attempt  to  describe  the  land 
actnally  sold  all  parties  to  the  contract  of 
sale  and  purchase,  by  their  mutual  mistake, 
caused  and  permitted  to  be  inserted  in  the 
deed  executed  by  the  plaintiffs  to  J.  A.  Wool- 
verton, of  date  November  £9, 1921,  the  follow- 
ing field  notes : 

"Beginning  at  a  stake  in  the  N.  B.  line  of 
the  M.  Rionda  survey  from  which  a  P.  O. 
6  in.  hi  dia.  mkd.  X  brs.  S.  20  E.  dist.  4 
varas.  Thence  N.  55  W.  700  vrs.  a  stake  near 
spring  from  which  a  R.  O.  20  in.  in  dia.  mkd. 
X  brs.  N.  17  W.  dist.  4  vrs.  another  18  in.  In 
dia.  mkd.  X  brs.  N.  15  E.  dist.  4%  vrs. 
Thence  N.  45  E.  440  vrs.  a  stake  from  wliich  a 
R.  O.  0  in.  in  dia.  mkd.  X  brs.  N.  30  W.  dist 
2  vrs.  Thence  S.  45  E.  680  vrs.  a  stake  from 
which  a  6.  J.  10  in.  in  dia.  brs.  S.  74  E.  dist. 
1  vr.  Thence  S.  45  E.  300  vrs.  to  place  of 
beginning  to  contain  45  acres  of  land  of  the 
M.  Rionda  Eleven  League  grant" 
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That  It  was  the  intention  of  all  the  parties 
to  said  deed  that  the  land  described  herein  as 
being  actually  sold  should  lie  accurately  de- 
scribed in  said  deed,  and  that  the  same 
should  be  delivered  to  J.  A.  Woolverton  un- 
der such  deed,  and  that  in  fact  it  was  so  de- 
livered by  the  plaintiff.  That  on  the  5th  day 
of  December,  1916,  he  (defendant)  purchased 
from  J.  A.  Woolverton  the  land  actually  pur- 
chased and  delivered  to  the  said  Woolverton 
by  plaintiffs,  and  that  he  was  placed  In  actu- 
al possession  thereof  by  Woolverton,  but  that 
in  attempting  to  convey  said  land  to  bim  J. 
A.  Woolverton  by  mistake  copied  into  his 
deed  the  field  notes,  found  in  the  deed  from 
plaintiffs  to  Woolverton  which  misdescrlbed 
the  land  so  sold.  That  defendant,  without 
any  ladc  of  diligence  on  his  part,  failed  to 
discover,  and  did  not  discover,  the  defect  in 
the  description  of  said  land  as  set  out  in  the 
two  deeds  mentioned  until  on  the  10th  day 
of  May,  1920. 

The  prayer  was  for  Judgment  reforming 
and  correcting  the  description  and  field  notes 
of  the  land  claimed  by  defendant  as  they  ap- 
pear in  the  two  deeds  mentioned  so  as  to 
properly  and  accurately  describe  the  land  ac- 
tually sold  and  delivered,  as  aforesaid,  and 
for  title  to  said  land.  By  supplemental  peti- 
tion the  plaintiffs  pleaded  the  four-year  stat- 
ute of  limitation  In  bar  of  the  defendant's 
suit  to  lutve  the  deed  mentioned  reformed. 

The  cause  was  tried  before  a  Jury,  who 
were  Instructed  by  the  court  that  the  land  in 
controversy  was,  prior  to  the  execntion  of  the 
instrument  by  plaintiffs  to  J.  A.  Woolverton, 
the  separate  property  of  Dora  Davis,  and  was 
a  part  of  the  homestead  of  herself  and  her 
husband.  Bill  Davis;  that  there  had  been  of- 
fered in  evidence  a  deed  from  plaintiffs  to  3. 
A.  Woolverton,  which  had  a  notary's  certif- 
icate purporting  to  show  that  Dora  Davis 
liad  acknowledged  said  deed  in  the  manner 
and  form  as  required  by  law ;  tliat  the  ques- 
tion for  their  determination  was,  Did  the 
notary  pnbUc  explain  to  Dora  Davis  such 
deed,  and  did  she  in  fact  acknowledge  the 
execution  of  such  deed  before  said  notary? 
that  unless  Dora  Davis  knew  that  the  in- 
strument was  such  deed  when  she  signed  it, 
and  imless  she  thereafter  acknowledged  the 
same.  It  would  be  void  as  to  her. 

The  court  also  instructed  the  Jnry  that  the 
burden  to  show  that  Dora  Davis  did  not  sign 
and  acknowledge  the  deed  of  November  29, 
1912,  before  the  notary  public  for  the  purpose 
of  conveying  the  land  In  question  was  upon 
Dora  Davis;  but  if  they  should  find  that 
Dora  Davis  did  not  in  fact  sign  the  deed 
knowing  it  to  be  a  deed  for  the  purpose  of 
conveying  the  land  to  J.  A.  Woolverton,  and 
did  not  with  such  knowledge  thereafter  ac- 
knowledge the  same,  as  required  by  law,  they 
should  find  for  the  plaintiffs.  If  they  found 
the  contrary  to  be  the  fact,  that  their  verdict 
should  t>e  for  the  defendant  Hudsoa. 
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T7nder  the  instruction  so  given  tlie  Jury  re- 
turned a  general  verdict  for  the  defendant, 
Hudson. 

Upon  the  disclaimer  pleaded  by  the  defend- 
ant, and  upon  the  verdict  of  the  Jury  and  the 
evidence,  the  court  rendered  Judgment  as  fol- 
lows: (1)  that  the  plaintiffs  recover  of  and 
from  the  defendant,  Hudson,  so  much  of  the 
land  described  In  the  plaintiffs'  petition  as 
disclaimed  by  defendant  in  his  answer;  (2) 
that  the  defendant  H.  L.  Hudson  recover  of 
and  from  the  plaintiffs,  Dora  Davis  and  Wil- 
liam Davis,  the  47.28  acres  of  land  sued  for 
by  bim  in  his  cross-action ;  and  (3)  that  as  it 
appeared  from  the  undisputed  evidence  that 
defendant  is  entitled  to  have  the  two  deeds, 
one  from  the  plaintiffs  to  J.  A.  Wo<^verton, 
dated  the  a9th  day  of  November,  1012,  and 
the  other  from  J.  A.  Woolverton  to  H.  L. 
Hudson,  reformed  so  as  to  describe  the  47.28 
acres  of  land  sued  for  in  defendant's  cross- 
bill as  prayed  for  by  defendant,  Judgment 
was  accordingly  so  rendered  reforming  said 
deeds  as  prayed  for.  Fnnn  the  Judgment  so 
rendered  Dora  and  William  Davis  have  ap- 
pealed. 

[1]  The  effect  of  the  sixth  and  seventh  as- 
signments in  the 'record  (first  and  second  in 
the  brief),  Is  that  the  court  erred  la  not  ren- 
dering Judgment  for  the  plaintiffs,  because  the 
undisputed  evidence  shows  that  the  plaintiff 
Dora  Davis  did  not  acknowledge  the  deed 
purporting  to  be  executed  by  her  and  her 
husband.  Bill  Davis,  and  delivered  by  them 
to  J.  A.  Woolverton,  and  therefore,  as  the 
land  involved  was  the  separate  property  of 
Dora  Davis  and  her  homestead,  the  purport- 
ed deed  signed  by  her  and  her  husband  was 
void,  and  conveyed  nothing  to  J.  A  Woolver- 
ton. 

We  cannot  agree  with  appellants'  conten- 
tion that  the  undisputed  evidence  shows  tliat 
Dora  Davis  did  not,  in  manner  and  form  as 
required  by  law,  acknowledge  the  deed  men- 
tloned.  That  the  land  sold  by  Dora  and  Bill 
Davis  to  J.  A,  Woolverton  was  the  separate 
property  and  the  homestead  of  Dora  Davis 
at  the  time  of  the  execution  and  delivery  to 
J.  A.  Woolverton  of  the  deed  of  date  Novem- 
ber 20,  1912,  is  unquestioned,  but  we  think 
there  was  ample  evidence  to  supi)ort  a  finding 
by  the  jury  that  Dora  Davis  did  in  fact  sign, 
and  in  manner  and  form  as  required  by  law, 
acknowledge  the  execution  of  the  sama 

The  undisputed  evidence  shows  that  Dora 
and  Bm  Davis  appeared  before  W.  E.  Mont- 
gomery, a  notary  public  for  Anderson  county, 
on  the  29th  day  of  November,  1912,  for  the 
purpose  of  making  some  kind  of  conveyance 
to  J.  A.  Woolverton,  and  that  they  did  sign 
the  deed  of  that  date,  afterwards  delivered  to 
J.  A.  Woolverton,  and  that  Bill  Davis  ac- 
knowledged the  execution  of  the  deed.  The 
certificate  of  the  notary  appended  to  the  deed 
recites  that  both  of  said  parties  appeared  be- 
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fore  him,  and  fbat  both  acknowledged  that 
they  had  Blgned  the  instrument  for  the  pur- 
poses and  consideration  therein  expressed, 
and  that  after  he,  the  notary,  bad  examined 
Dora  DaTls  privily  and  apart  from  her  hus- 
band, and  had  fully  explained  the  Instrument 
to  her,  8he,  Dora  Davis,  acknowledged  such 
instrument  to  be  her  act  and  deed,  and  de- 
clared that  she  had  willingly  signed  the  same 
for  the  purposes  and  consideration  therein 
expressed,  and  that  she  did  not  wish  to  re- 
tract it  It  was  shovm  that  W.  E.  Mont- 
gomery, who  certified  to  the  acknowledgment, 
was  dead  at  the  time  of  the  trial  of  this  case. 

The  witness  William  Jemmerson  testified 
that  he  met  Dora  Davis  and  Bill  Davis  in  a 
buggy  or  wagon  about  the  time  of  the  execu- 
tion of  the  deed  by  them  to  Woolverton,  and 
that  Bill  told  him,  in  the  presence  and  hear- 
ing of  Dora,  that  they  were  going  to  sell  Mr. 
Woolverton  some  land. 

Bill  Davis  testified  as  follows : 

"I  bronght  my  wife  to  Tennessee  Colony 
on  the  day  that  this  deed  was  executed  for 
the  purpose  of  deeding  to  Mr.  Woolverton  that 
45  acre  tract  of  land  as  described.  And  I 
thought  all  the  time  that  I  could  sell  the  land 
myself.  I  brought  my  wife  along  because  Mr. 
Woolverton  told  me  to  bring  her  along  to 
sign.  I  didn't  know  until  he  told  me  that  she 
would  have  to  sign  too.  I  brought  her  fdong, 
and  we  went  before  the  notary  public  and 
signed  that  deed.  She  signed  the  deed.  I  don't 
know  nothing  about  her  acknowledging  the 
deed;  they  had  me  step  aside,  on  the  gallery. 
I  don't  know  whether  they  took  my  wife's 
separate  acknowledgment  in  there  or  not.  I 
don't  know  whether  Mr.  Montgomery  was 
performing  his  duty  in  there  or  not.  Mr. 
Woolverton  didn't  know  nothing  about  me  not 
telling  my  wife  about  my  business,  and  Mr. 
Montgomery  didn't  know  it  either.  I  didn't 
tell  him  nothing.  I  walked  in  and  signed  the 
deed." 

J.  A.  Woolverton  testified  that  when  Bill 
Davis  agreed  to  sell  him  the  land  he  told  him 
be  (Davis)  would  have  to  have  his  wife  to 
sign  the  deed,  as  the  land  was  homestead 
property. 

Dora  Davis  testified  that  she  never  gave 
Mr.  Woolverton  a  deed  to  the  land ;  that  she 
signed  a  deed  to  Woolverton  through  a  mis- 
take; that  she  did  not  know  that  it  was  a 
deed  when  she  signed  it;  that  she  could  not 
read  nor  write,  and  that  no  one  told  her  that 
it  was  a  deed  before  she  signed  it ;  that  Bill 
Davis  went  in  and  signed  the  deed,  and  then 
said  to  her,  "Come  in  and  sign;"  that  she 
went  in,  and  then  said  to  Mr.  Montgomery, 
the  notary,  "If  I  sign  this  paper,  it  will  be 
the  first  paper  I  ever  signed;"  that  after  she 
had  signed  the  paper  Mr.  Montgomery  read 
it  to  her,  and  she  said  to  him,  "  'Well,  Mr. 
Walter,  I  will  see  them  when  they  get  my 
land,'  there  was  not  another  word  said  be- 
tween us."    Testifying  further,  she  said : 

"I  didn't  sell  this  land  to  Mr.  Woolverton. 
I   thought  when  I  signed  the  deed  it  was  a 


mortgage.  Didn't  nobody  teD  me  ft  was  a 
mortgage.  I  thought  it  was  a  mortgage  be- 
cause he  did  business  with  Mr.  Woolverton. 
All  I  know  is  I  signed  a  paper  by  mistake." 

Testifying  further,  she  said  that  after  the 
notary  had  read  the  deed  to  her  she  knew  It 
was  a  deed,  but  that  she  had  already  signed 
It,  and  that  the  notary  would  not  give  it  back 
to  her;  that  the  notary  never  asked  her  a 
word  about  wishing  to  retract  her  act  in  sign- 
ing the  deed. 

The  witnesses  Clay  Cotton,  B.  L.  Linder, 
and  J.  A.  Woolverton  testified  In  effect  that 
W.  B.  Montgomery,  who  certified  that  Dora 
Davis  had  acknowledged  the  deed,  was  a 
Justice  of  the  peace  and  ex  officio  notary  pub- 
lic, and  had  the  reputation  of  being  a  trutti- 
ful  man  and  a  good  ofiicer,  and  one  that  was 
careful  in  his  official  work. 

By  the  ninth  assignment  appellants.  In  ef- 
fect. Insist  that  the  court  erred  In  rendering 
Judgment  reforming  the  two  deeds,  one  from 
plaintiffs  to  Woolverton,  and  the  other  from 
Woolverton  to  defendant  Hudson,  because  the 
evidence  shows  that  the  right  of  the  defend- 
ant to  have  such  deed  reformed  was  barred 
by  the  four-year  statute  of  limitation  pleaded 
by  appellants. 

[2, 3]  We  are  not  prepared  to  hold  that  the 
evidence  demanded  a  finding  that  appellee's 
suit  for  reformation  of  the  two  deeds  was 
barred  by  the  four-year  statute  of  limitation. 
Limitation  begins  to  run  in  such  cases  as  this 
from  the  date  the  error  was,  or  should  have 
reasonably  been,  discovered.  Isaacks  v. 
Wright,  50  Tex.  OIv.  App.  312, 110  S.  W.  970; 
Durham  v.  Luce,  140  S.  W.  860.  It  Is  shown 
that  when  J.  A.  Woolverton  proposed  to  pur- 
chase the  land  from  Bill  Davis  a  surveyor 
was  employed  to  survey  the  same,  that  the 
land  to  be  surveyed  was  pointed  out  by  Bill 
Davis  and  that  the  surveyor  did  actually  sur- 
vey the  land  pointed  out  by  Bill  Davis  and 
now  claimed  by  appellee,  but  that  In  making 
his  field  notes  to  be  Inserted  in  the  deed  the 
surveyor  Inadvertently  recited  that  he  began 
on  the  north  line  of  the  Rionda  Eleven  League 
survey,  when  in  fact  his  beginning  point 
was  on  the  north  line  of  F.  Bettic  survey. 
Such  fact  Is  clearly  shown  by  the  map  on  the 
sixth  page  of  appellants'  brief.  These  field 
notes  were  handed  to  the  scrivener  who  pre- 
pared the  deed,  and  he,  supposing  that  they 
properly  described  the  land  actually  sold.  In- 
serted them  into  the  deed  from  plaintiffs  to 
Woolverton,  and,  without  having  their  atten- 
tion called  to  the  error  In  the  description 
mentioned,  the  deed  was  executed  by  the  ven- 
dors and  delivered  to  the  vendee  Woolverton 
without  being  correcte<l.  Woolverton  made 
the  same  mistake  In  describing  the  land  In  his 
deed  to  appellee,  Hudson. 

The  matter  of  misdescription  having  never 
been  theretofore  raised,  and  there  being  noth- 
ing to  arouse  the  slightest  suspicion  that 
the  land'soid  was  not  accurately  described  In 
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the  deeds,  neltlier  Woolverton  nor  appellee, 
Hudson,  had  any  Imowledge  thereof  until  the 
10th  day  of  May,  1920,  only  a  few  days  prior 
to  filing  the  cross-bill  of  appellee  asking  for 
the  correction  of  the  description  of  the  land 
as  found  In  the  deeds  mentioned. 

We  do  not  think  it  can  be  said  that  the  fail- 
ure of  Woolverton  or  appellee  to  soona  dis- 
oover  the  defective  description  in  said  deeds 
was  chargeable  to  the  negligence  of  either  of 
said  parties.  Nor  do  we  think  there  was  any 
evidence  showing  that  dther  of  these  parties 
acted  in  this  matter  dUferently  from  what 
any  person  of  ordinary  prudence  and  care 
would  have  acted  under  like  or  similar  dr- 
cumstances. 

[4]  TbB  GOort  did  not  err  in  refusing  to 
give  to  the  jary  the  inatmctions  asked  in  the 
special  reqoested  charge  set  out  In  the  eighth 
assignment,  as  the  substance  of  such  charge 
was  fully  given  in  the  main  charge. 

[5-1]  The  third  assignment  (seventh  In 
appellants'  brief)  is  multifarious.  In  that  it 
complains  of  two  distinct  matters :  (1)  Xhat 
the  conrt  erred  in  admitting  evidence  of  the 
good  character  of  the  witness  William  Jem- 
merson;  and  (2)  that  the  court  erred  in  per- 
mitting certain  witnesses  to  testify  that  the 
plaintiff  BUI  Davis  was  "sassy"  to  white  peo- 
ple, and  for  that  reason  the  assignment 
should  not  be  considered,  as  well  as  for  the 
further  reason  that  it  Is  not  followed  by  any 
sufficient  statement.  However,  after  examin- 
ing the  statement  of  facts,  we  have  reached 
the  wmclnsion  that  as  the  testimony  of  the 
witness  Jemmerson  was  attacked,  it  was  not 
error  to  admit  testim'bny  tending  to  show 
that  he  bore  the  reputation  of  being  a  truth- 
ful negro.  We  also  conclude  that  appellants, 
by  evidence  Introduced  by  them,  put  in  ques- 
tion as  to  whether  Bill  Davis  was  "sassy"  to 
white  people,  and  therefore  they  are  not  in  a 
position  to  have  the  Judgment  reversed  on 
the  ground  that  the  court  permitted  appellee 
to  accept  the  challenge  and  to  show  that  Bill 
was  "sassy."  In  any  event  we  cannot  be- 
lieve that  any  Jury  composed  of  men  of  or- 
dinary intelligence  would  have  been  in  the 
least  influenced  to  render  a  verdict  against 
the  plaintiffs  by  reason  at  the  admission  of 
the  testimony  that  Bill  was  "sassy,"  and 
therefore  for  that,  if  for  no  other  reason,  we 
would  refuse  to  reverse  the  Judgment  because 
of  the  admission  of  the  testimony  complained 
of. 

[10]  Since  the  appellants  had,  by  the  tes- 
timony of  Dora  Davis,  attacked  the  truth  of 
the  facts  stated  in  the  certificate  of  acknowl- 
edgment appended  to  the  deed  from  Dora 
Davis  and  Bill  Davis  to  J.  A.  Wo<dverton, 
and  it  being  shown  that  the  notary  was  dead, 
It  was  admissible  for  appellee  to  introduce 
testimony  to  show  that  the  notary  who  made 
the  certificate  was  a  good,  truthful  man,  and 


one  who  was  careful  In  his  official  work. 
We  therefore  overrule  the  contention  of  ap- 
pellants that  such  testimony  was  erroneously 
admitted. 

We  have  been  unable  to  discover  any  rea- 
son for  the  reversal  of  the  Judgment  of  the 
trial  court,  and  it  therefore  becomes  our  duty 
to  affirm  the  same,  and  it  la  accordingly  so 
done. 

Affirmed. 


l^NCASTER  et  al.  v.  HOLLEBEKE  et  al. 
(No.  1276.) 


(Court  of  CHvil  Appeals  of  Texas. 
Dea  a,  192L) 


EI  Paso. 


1.  Carriera  «e»209— Carrier  liable  for  daf active 
ears  furnltheil  hy  belt  line  for  reloading  oat> 
tie. 

A  carrier,  ddegating  to  a  belt  line  railroad 
ita  duty  to  unload  shipped  cattle  at  Btockyards 
where  they  could  be  unloaded,  fed,  and  watered, 
and  to  furnish  proper  cars  for  reloading  them, 
was  liable  for  the  belt  line's  furnishing  defec- 
tive cars  for  reloading  the  cattle. 

2.  Carriers  •s>230(9)  —  la  suit  against  Initial 
Barrier,  Instnietlaa  held  not  so  general  as  to 
parmlt  Jury  to  consider  Injuries  on  oonneot- 
Ing  line. 

Where  in  a  suit  against  an  initial  carrier  the 
petition  only  complained  that  cars  furnished 
for  reloading  horses  on  its  line  where  they 
were  unloaded  were  defective,  and  that  they 
were  roughly  handled  only  between  that  point 
and  the  end  of  defendants'  line,  and  the  evi- 
Bence  does  not  show  the  condition  of  the  cars  of 
the  connecting  carrier  into  which  they  were  re- 
loaded, and  plaintiff  tegtifled  there  was  no  differ- 
ence between  their  condition  then  and  when 
they  reached  their  destination,  except  that 
wounds  were  a  little  more  affected,  and  evidence 
showed  rough  handling  on  defendants'  line  and 
no  injury  afterward,  an  instruction  for  plaintiff . 
if  the  jury  found  "defendants  failed  to  provide 
such  cars"  as  an  ordinarily  prudent  person 
would  have  provided,  and  they  were  injured  by 
defects  in  "said  cars,"  or  defendants  negligently 
caused  or  permitted  "said  cars"  to  be  bumped, 
etc.,  clearly  referred  to  injuries  received  in  cars 
for  reloading,  furnished  by  defendants,  and 
was  not  too  general  as  permitting  the  jury  to 
consider  movements  from  the  point  of  origin  to 
final  destination,  and  80  to  consider  injuries 
which  might  have  occurred  on  the  line  of  the 
connecting  carrier. 

3.  Carriers  <S=»229  (2)— Damages  to  stock  bas- 
ed  on  value  at  place  of  destination. 

In  shipper's  action  for  damages  to  stock 
shipped,  held,  that  the  point  of  destination  was 
the  place  for  determming  the  difference  in  the 
value  of  the  animals,  in  computing  damages. 

4.  Carriers  €=>228(3)  —  Evidence  that  stock 
died  after  arrival  at  destination  held  admissi- 
ble. 

In  shipper's  action  for  damages  to  stock 
shipped,  it  was  proper  to  permit  one  of  the 
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plaintiffs  to  testify  to  the  condition  of  tlie  stock 
upon  arrival  at  tlie  point  of  destination,  and 
that  five  head  died  after  such  arrival;  it  being 
for  the  jury  to  determine  whether  the  condition 
of  the  animals  and  the  death  of  five  of  them 
after  arrival  was  caused  by  injuries  received 
in  shipment. 

Appeal  from  District  C!onrt,  Reeves  Coun- 
ty;   Ctaas.  Gibbs,  Judge. 

Action  by  Ed  HoUebeke  and  others  against 
J.  L.  Lancaster  and  others,  receivers.  From 
a  Judgment  for  plaintiffs,  defendants  appeaL 
Affirmed. 

Jno.  B.  Howard,  of  Pecos,  for  appellants. 
W.  A.  Hudson,  of  Pecos,  for  appellees. 

HIGGINS,  J.  Appellees  brought  this  suit 
against  the  appellants,  receivers  of  the  Texas 
&  Fadflc  Railway  Company,  to  recover  dam- 
ages to  a  shipment  of  horses  and  colts  mov- 
ing from  Pecos,  Tex.,  to  Shreveport  La.,  over 
the  line  of  the  Texas  &  Padflc  Railway  Com- 
ptuiy,  via  Fort  Worth,  and  from  Shreveport 
to  Brandon,  Miss.,  over  the  lines  of  connect- 
ing carriers.  Verdict  was  returned  and  judg- 
ment rendered  for  $1,010,  with  interest,  and 
the  receivers  appeal. 

Appellees  alleged  that  the  animals  were 
loaded  at  Pecos  and  remained  on  the  cars 
37  hours  before  they  were  unloaded,  fed,  and 
watered  at  Fort  Worth ;  that  at  Fort  Worth 
they  were  reloaded  and  remained  in  the  cars 
42  hours  before  they  were  fed  and  watered^ 
at  Shreveport.  It  was  further  alleged  that 
when  the  animals  were  reloaded  at  Fort 
Worth  they  were  placed  in  old  cars  witlr 
rails  protruding  therein  and  roughly  handled 
in  transportation  from  Fort  Worth  to  Shreve- 
port, and  that  by  reason  of  the  condition  of 
the  cars  and  said  rough  handling  the  an- 
imals were  so  badly  cut  and  bruised  that 
five  head  died,  and  that  by  reason  of  the 
said  condition  of  the  cars  and  said  rough 
handling  and  failure  to  unload,  feed,  and 
water  the  balance  of  the  animals  were  badly 
cut  and  bruised,  and  so  starved  that  they 
ate  each  other's  tails  off,  and  were  rendered 
gaunt  and  drawn  so  as  to  almost  destroy  their 
value.  Judgment  was  asked  for  the  value 
of  the  animals  which  died  and  damages  to 
the  rest. 

It  a{^ears'  that  upon  the  arrival  of  the 
shipment  at  Fort  Worth  it  was  delivered  by 
the  Texas  &  Pacific  to  what  Is  referred  to  In 
the  evidence  as  "the  Belt,"  which  took  them 
to  the  stockyards,  where  they  were  fed  and 
watered  and  reloaded.  It  is  contended  by 
appellants  that  they  are  not  liable  for  the 
injury  and  damages  sustained  by  the  animals 
by  reason  of  the  Improper  condition  of  the 
cars  Into  which  they  were  reloaded  at  Fort 
Worth  because  the  animals  were  shipped 
with  the  Fort  Worth  privilege,  which  means 
that  appellees  had  the  right  to  terminate  the 
transportation  at  Fort  Worth  and  sell  the 
animals  there,  and  that,  since  the  delivery 


to  the  Belt  at  Fort  Worth  was  made  because 
of  the  Fort  Worth  privilege,  these  appel- 
lants are  not  liable  for  the  action  of  the 
Belt  in  reloading  into  defective  cars,  and 
that,  since  all  of  the  damage  resulted  frcHo 
the  defective  cars  into  which  the  horses 
were  thus  reloaded  by  the  Belt,  a  peremptory 
instruction  should  have  lieen  given  in  appel- 
lant's favor.  But  there  is  nothing  In  the 
evidence  to  show  that  the  shipment  was 
made  with  the  Fort  Worth  privilege.  The 
bill  of  lading  provides  for  tlie  transportation 
of  the  shipment  from  Pecos  to  Shreveport 
consigned  to  P.  L.  HoUebeke  at  Brandon, 
Miss.,  and  is  wholly  silent  as  to  the  privilege 
indicated.  Nor  Is  there  anything  in  the  evi- 
dence to  show  that  the  delivery  to  the  Belt 
was  made  at  the  Instance  of  appellee.  P. 
L.  HoUebeke,  wbo  accompanied  the  shipment, 
testified: 

"I  do  not  remember  whether  under  my  con- 
tract I  had  what  was  caUed  'Fort  Worth  priv- 
ilege' or  not.  I  did  not  try  to  seU  them  in  Fort 
Worth.  Ed  was  with  me.  '  We  did  not  try  to 
seU  them  there.  The  railroad  company  fed 
them,  I  suppose;  I  do  not  know  who,  but  jast 
like  any  other  stock  you  would  ship  to  Fort 
Worth.  I  do  not  iuiow  that  it  was  the  stock- 
yards company.  *  *  •  I  was  there  when 
they  were  reloaded  out.  There  were  three 
cars.  They  were  not  loaded  in  the  same  cars 
they  left  Pecos  in.  They  were  loaded  in  differ- 
ent cars.  I  was  there  when  they  were  loaded 
in  the  stock  cars.  They  were  loaded  in  old 
cars.  I  made  objection  to  the  men  loading  them 
and  told  them  that  they  were  not  fit  to  load  in. 
but  I  could  not  get  any  satisfaction.  I  even 
talked  to  the  agent  As  to  whetiier  I  refused 
to  accept  those  cars.  Well,  bow  could  I?  I  did 
not  know  whether  I  could  or  not.  I  tried  to 
get  them  to  give  me  good  cars.  I  know  that. 
They  were  loaded  by  the  Belt  at  4  p.  m.  They 
were  taken  down  to  the  car  yards  and  put  on 
the  T.  A  P." 

[1}  It  was  the  duty  of  appellants  to  d^ver 
the  shipment  in  Fort  Worth  at  stockyards 
where  they  could  be  unloaded,  fled,  and 
watwed,  as  by  law  required,  and  when  Oie 
journey  was  to  be  resumed  to  furnish  proper 
cars  Into  which  they  might  be  reloaded.  If 
It  delegated  this  duty  to  the  Belt,  It  is  an- 
swerable for  an  improper  discharge  of  the 
same.  So  far  as  this  record  is  concwned,  it 
apiiears  that  the  unloading  and  reloading  in 
Fort  Worth  was  simply  such  as  is  always 
necessary  when  Uve  stock  Is  shipped  a  Icmg 
way.  In  furnishing  the  defective  cars  the 
Belt  therefore  must  be  regarded  as  the  agait 
of  appellant  RaUway  Co.  v.  Kraft  &  Mad- 
ero,  212  S.  W.  881;  RaUway  Co.  T.  PhlUips. 
197  S.  W.  1031;  RaUway  Co.  v.  bcoggin,  40 
Tex.  Civ.  App.  526,  90  S.  W.  521;  RaUway 
Co.  V.  Jackson,  55  Tex.  Civ.  App.  407,  US 
S.  W.  853 ;  Wilburn  v.  RaUway  Co..  148  Mo. 
App.  602,  129  S.  W.  484. 

For  the  reason  indicated,  all  assignments 
are  overruled  which  are  predicated  upon  the 
theory  that  appeUants  are  not  liable  for  the 
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Injury  and  damage  cansed  by  the  defective 
cars   furnished   at  Fort  Worth. 

[2]  Objectlcm  is  made  to  the  court's  charge 
upon  the  ground  that  It  was  too  general,  the 
propositions  advanced  being  as  follows: 

"(1)  The  cause  being  an  action  upon  specific 
acts  of  negligence  occurring  between  Fort 
Worth  and  Shreveport,  and,  the  shipment  hav- 
ing moved  from  Pecos,  Tex.,  to  Brandon,  Miss., 
the  court  should  not  give  in  charge  to  the  jury 
a  general  charge  in  that  it  permits  the  jury  to 
consider  the  movement  of  the  stock  from  the 
polut  of  origin  to  destination,  and  take  into  con- 
sideration any  injuries  which  might  have  occur- 
red to  the  stock  on  any  other  portion  of  their 
journey,  and  the  court  should  have  limited  its 
charge  to  the  specific  places  alleged  in  plain- 
titTs  petition. 

"(2)  The  court's  charge  should  be  limited  to 
the  damages  and  necessary  injuries  restilting 
therefrom  on  the  allegation '  of  plaintiff's  peti- 
tion, and  a  charge  which  permits  the  jury  to 
consider  injuries  to  the  stock  after  they  had  been 
transported  some  400  or  500  miles  over  a  dif- 
ferent line  of  railroad,  and  in  the  same  cars 
complained  of,  is  too  general  and  should  have 
been  limited." 

That  portion  "of  the  court's  charge  submit- 
ting the  plalntUTs  side  and  against  which 
the  objections  are  leveled  reads  as  follows: 

"No.  5.  Now,  if  yon  find  from  the  evidence 
that  the  defendant  failed  to  provide  such  cars 
for  the  shipment  of  said  horses  as  an  ordinarily 
prudent  person  would  have  provided  under  the 
same  or  similar  circumstances,  and  it  you  find 
that  said  horses  were  injured  by  defects  in  said 
cars,  or  if  you  find  that  the  defendant  negli- 
gently caused  or  permitted  said  cars  to  be 
bumped  or  jammed  together,  and  if  you  find  that 
said  horses  were  thereby  injured,  then  and  in 
either  or  both  events  you  will  find  for  plaintiff 
for  such  damages,  if  any,  as  accrued  by  reason 
of  such  injuries." 

The  petition  made  no  complaint  of  the 
oars  Into  which  the  stock  was  loaded  at 
Pecos,  but  avers  that  the  cars  furnished  at 
Fort  Worth  were  defective,  and  that  the 
slilpment  was  roughly  haodled  between  Fort 
Worth  and  Shreveport.  It  does  not  complain 
of  any  rough  handling  between  Shreveport 
and  Brandon.  The  animals  were  reloaded 
at  Shreveport,  and  the  evidence  does  not 
show  the  condition  of  the  cars  Into  which, 
they  were  there  placed,  but  plalntiiT  HoUe- 
beke  testified  that  there  was  no  difference 
in  the  condition  of  the  stock  when  they 
arrived  at  Brandon  and  when  they  reached 
Shreveport,  except  that  the  wounds  upon 
them  were  "a  little  more  affected,  more  swol- 
len," when  they  arrived  at  Brandon.  The 
foregoing  evidence  is  not  disputed.  The 
court's  charge  must  be  considered  with  ref- 
erence to  the  pleadings  and  this  undisputed 
evidence.    See  cases  cited,  10  Mlchie's  Digest, 


4S4.  The  jury,  in  view  of  the  pleadings  and 
evidence,  must  have  understood  and  known 
that  the  cars  referred  to  in  the  charge  were 
those  furnished  at  Fort  Worth.  The  subse- 
quent sentences  in  the  charge  refer  to  "said 
cars,"  and  it  is  clear  that  the  court  Is  re- 
ferring to  injuries  received  in  those  cars. 
The  evidence  shows  rongh  handling  between 
Fort  Worth  and  Shreveport  and  no  injury 
after  leaving  Shreveport  Under  the  plead- 
ings and  evidence  the  charge  was  not  cal- 
culated to  mislead  the  jury,  but  It  must  have 
construed  and  understood  the  same  as  relat- 
Inig  to  the  defective  cars  furnished  at  Fort 
Worth  and  the  Injury  occurring  between  that 
point  and  Shreveport  The  charge  presents 
no  reversible  error.  Bast  v.  Alford,  20  Tex. 
226;    Hawkins  y.  Cramer,  63  Tex.  99. 

The  cases  cited  by  appellants  in  sui^ort 
of  their  contention  tliat  the  charge  was  er- 
roneous are  not  regarded  as  apiklicable. 

[3]  Error  is  also  assigned  to  the  court's 
charge  upon  the  measure  of  damages.  It  Is 
c<Hitended  that  Shreveport  was  the  place  at 
which  the  values  should  be  fixed  instead  of 
Brandon,  Miss.  The  bill  of  lading  shows 
that  Brandon  was  the  final  destination  of 
the  shipment  The  charge  properly' instruct- 
ed that  the  point  of  destination  was  the 
place  for  determining  the  difference  in  the 
values  of  the  animals.  Lancaster  v.  Rogers 
&  Adams,  236  S.  W.  643,  recently  decided  by 
this  court;  Tex.  &  Pae.  Ry,  Co.  v.  Tracy, 
38  Tex.  Civ.  App.  327,  85  S.  W.  833;  St  L., 
S.  F.  &  T.  Ry.  Co.  V.  Adams,  56  Tex.  Civ. 
App.  246,  118  S.  W.  1155;  Texas  &  Pacific 
Ry.  Co.  T.  Shipmau,  98  S.  W.  449;  M.,  K. 
&  T.  Ky.  Co.  V.  Carpenter,  52  Tex.  Civ.  App. 
585,  114  S.  W.  900;  Texas  &  Pacific  Ry.  Co. 
V.  Stewart  43  Tex.  Civ.  App.  399,  96  S.  W. 
106;  G.,  H.  &  S.  A.  By.  Co.  v.  Cobb  &  Mc- 
Crory,  126  S.  W.  63;  H.  &  T.  C.  R.  Co.  v, 
Roberts,  60  Tex.  Civ.  Aj^.  145,  126  S.  W. 
890;  Scott  T.  Texas  Cent  R.  Co.,  60  Tex. 
Civ.  App.  281,  127  S.  W.  849. 

[4]  Brror  is  assigned  to  the  action  of  the 
court  In  permitting  one  of  the  plaintiffs  to 
testify  to  the  condition  of  the  stock  upon 
arrival  at  Brandon  and  that  five  head  died 
after  they  arrived  there.  This  presents  no 
error.  The  testimony  was  admissible;  it 
being  for  the  jury  to  determine  whether  the 
condition  of  the  animals  and  death  of  five  at 
Brandon  was  due  to  the  injuries  received 
between  Fort  Worth  and  Shreveport 

It  Is  further  insisted  that  the  verdict  is 
excessive.  The  testimony  of  the  plaintitC 
"HoUebeke  amply  supports  the  amount  of 
damages  assessed. 

This  disposes  of  all  contentions  made  by' 
appellants. 

Finding  no  error,  the  judgment  is  afilrmed. 
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O'BURKB  ▼.  STATE.  (No.  6540.)  (Court 
of  Criminal  Appeals  of  Texas.  Dec.  7,  1921.) 
Appeal  from  Jefferson  County  Court;  D.  P. 
Wheat,  Judge.  Jack  O'Burke  was  convicted 
of  unlawfully  carrying  a  pistol,  and  he  ap- 
peals. Affirmed.  R. .  G.  Storey,  Asst.  Atty. 
Gen.,  for  the  SUte. 

HAWKINS,  J.  Conviction  is  for  unlawfully 
carrying  a  pistol;  penalty  $100  fine.  The  rec- 
ord contains  no  statement  of  facts  or  bills  of 
exceptions.  We  discover  no  errors  of  a  na- 
ture calling  for  reversal. 

The  judgment  of  the  trial  court  ii  affirmed. 


PAGE  V.  STATE.  (No.  6544.)  (Court  of 
Criminal  Appeals  of  Texas.  Dec.  14,  1921.) 
Appeal  from  Dallas  County  Court,  at  Law; 
T.  A.  Work,  Judge.  Neoma  Page  was  con- 
victed of  vagrancy,  and  she  appeals.  Affirmed. 
C  M.  Gnreton,  At^.  Gen.,  and  C.  L.  Stone,  and 
R.  G.  Storey,  Asst.  Attys.  Gen.,  and  Maury 
Hughes,  Or.  Dist.  Atty.,  of  Dallas,  for  the 
State. 

MORROW,  P.  J.  The  conviction  ia  for  va- 
gHmcy.  No  irregularities  appear  in  the  com- 
plaint or  information,  and  neither  statement  of 
facts  nor  bill  of  exceptions  is  found  in  the 
record.    The  judgment  is  affirmed. 


SPRADLIN  ▼.  STATE.  (No.  6656.)  (Court 
of  Criminal  Appeals  of  Texas.  Dec.  14,  1921.) 
Appeal  from  District  0>urt,  Kaufman  County; 
Joel  R.  Bond,  Judge.  W.  R.  Spradlin  was  con- 
victed of  forgery,  and  he  appeals.  Appeal  dis- 
missed. H.  R.  Young,  Co.  Atty.,  of  Kaufman, 
and  R.  O.  Storey,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  P.  J.  The  conviction  is  for  for- 
gery; punishment  fixed  at  confinement  in  the 
penitentiary  for  a  period  of  two  years.  Re- 
q>onding  to  the  request  of  the  appellant  to 
withdraw  his  appeal,  which  we  find  on  file  duly 
verified,  the  appeal  is  dismissed. 


NICHOLS  at  al.  v.  GALVESTON  COUNTY. 
(No.  6800.)  (Court  of  Civil  Appeals  of  Tex- 
as. Galveston.  April  15,  1915.  On  Motion  for 
Rehearing  May  19,  1921.  Second  Motion  for 
Rehearing  Denied  Dec.  15, 1921.)  Appeal  from 
District  Court,  Galveston  County;  liobt  Q. 
Street,  Judge.  Suit  by  Galveston  County 
against  Fred  McO.  Nichols  and  others.  Judg- 
ment for  plaintiff  and  defendants  appeal.  Re- 
versed, and  judgment  rendered.  Questions  cer- 
tified to  the  Supreme  Court.  Judgment  revers- 
ing the  Court  of  C^vil  Appeals.  See  228  S.  W. 
547.  Judgment  of  court  below  affirmed,  on  an- 
swer of  Supreme  Court.  Chas.  H.  Theobald, 
of  Galveston,  E.  A.  Wilson,  of  Brownwood, 
Marion  J.  Levy,  of  Dallas,  and  Walter  E. 
Cranford,  of  Galveston,  for  appellants.  James 
B.  &  Charles  J.  Stubbs  and  Stewarts,  all  of 


Galveston,  and  L.  G.  Lobit,  of  Houston,  and  J. 
E.  Quaid,  of  El  Paso,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  appellant  Nichols  and  the 
other  appellants  herein,  who  were  sureties  up- 
on the  official  bond  of  said  Nichols  as  tax  as- 
sessor  of  appellee  county,  to  recover  of  appel- 
lants the  sum  of  $1,576.45  and  interest  there- 
on, alleged  to  be  three-fourths  of  the  fees  col- 
lected by  Nichols  during  the  year  ending  De- 
cember 1,  1912,  in  excess  of  the  sum  of  $2,500 
allowed  him  by  law  as  compensation  for  bis 
services. 

PlaintitTs  petition  aHeges,  in  substance,  that 
defendant  Nichols  was,  during  the  year  1912, 
the  duly  elected  and  qualified  tax  assessor  for 
the  county  of  Galveston,  and  defendants  H.  M. 
Trneheart,  John  Adriance,  and  J.  Lobit  were 
sureties  upon  the  official  bond  of  said  Nichols 
as  tax  assessor  for  said  county;  that  during 
the  year  ending  December  1,  1912.  the  said 
Nichols  received  fees  in  excess  of  the  $2,500 
allowed  him  by  law,  and  reported  and  accounted 
to  plaintiff  for  three-fourths  of  all  of  the  ex- 
cess fees  received  by  him,  except  the  following 
items:  (1)  $444.78,-  as  evidenced  by  drainage 
district  voucher  No.  15,  being  for  services  for 
assessing  taxes  for  Galveston  County  Drain- 
age District  No.  2  for  1911.  (2)  $450.83,  as 
evidenced  by  drainage  district  voucher  No.  64» 
being  for  services  for  assessing  taxes  for  Gal- 
veston County  Drainage  District  No.  2  for 
1912.  (3)  $655.15,  as  evidenced  by  drainage 
district  voucher  No.  460,  being  for  services  for 
assessing  taxes  for  Galveston  (bounty  Drain- 
age District  No.  1  for  1911.  (4)  $561.17,  as 
evidenced  by  warrant  No.  11444  upon  the  gen- 
eral fund  of  Galveston  county,  for  assessing 
taxes  in  Galveston  county  school  districts  for 
the  year  1912.  The  total  above  alleged  as 
collected  amounts  to  $2,101.91.  Appellee  sued 
for  said  sum  less  one-fourth,  being  $1,576.45, 
and  asks  judgment  for  $1,676.45,  with  interest 
from  December  1,*1912. 

The  defendant  Nichols  answered  by*  general 
demurrer,  special  exception  and  special  pleas, 
the  defense  presented  by  said  exceptions  and 
pleas  being  that  the  items  upon  which  the  suit 
is  based  were  received  by  him  and  were  paid 
him  as  compensation  for  ex  officio  services,  and 
were  not  subject  to  the  provision  of  the  fee 
bill  requiring  liim  to  account  to  the  county  for 
three-fourths  of  the  excess  of  fees  collected 
by  him.  The  other  defendants,  in  addition  to 
the  plea  of  defendant  Nichols,  pleaded  further 
that  the  payment  of  said  sums  to  Nichols  was 
a  voluntary  payment,  and  there  was  therefore 
no  breach  of  his  bond  in  his  failure  to  return 
plaintiff  three-fourths  of  said  amounts. 

There  is  no  fact  issue  in  the  case.  The  ap- 
pellant Nichols  was  tax  assessor  for  appellee 
county  during  the  year  1912,  and  the  other  ap- 
pellants were  sureties  upon  his  bond  as  such 
officer.  During  said  year  he  collected  the  sev- 
eral sums  named  in  plaintiff's  petition  whidb 
were  paid  him  by  the  county  for  the  services 
above  indirated.     These  items  were  in  excess 
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of  the  $2,000  per  amram  allowed  him  by  the 
act  of  tiie  Leglslatare  known  as  the  fee  bill, 
which  ia  now  chapter  4,  title  68,  of  the  Re- 
vised Statnte  of  1911.  He  did  not  report  these 
items  in  making  his  settlement  with  the  coun- 
ty  for  aaid  year,  and  has  never  paid  or  ac- 
counted to  the  coanty  for  three-fourths  of 
said  amounts.  Article  3883  of  the  statute 
above  cited  provides,  in  substance,  that  the 
assessor  of  taxes  in  counties  which  by  the  cen- 
sus of  1910  were  shown  to  have  as  many  as 
37,600  inhabitants  shall  receive  as  compensa- 
tion for  his  services  $2,600  per  annum  and  one- 
fourth  of  the  fees  collected  by  him  in  excess 
of  said  amount.  Article  389S  of  said  statute 
contains  the  following  provisions:  "It  is  not 
intended  by  this  chapter  that  the  commission- 
ers' court  shall  be  debarred  from  allowing  com- 
pensation for  ex  officio  services  to  county  offi- 
cials not  to  be  included  in  estimating  the  maxi- 
mum provided  for  in  this  chapter,  when,  in 
their  judgment,  such  compensation  is  necessary; 
provided,  such  compensation  for  ex  officio  serv- 
ices shall  not  exceed  the  amounts  now  allowed 
under  the  law  for  ex  officio  services." 

The  act  of  the  Thirty-Second  Legislature  re- 
latiiig  to  drainage  districts,  and  which  is  now 
embodied  in  the  Revised  Statutes  of  1911  as 
chapter  4,  title  47,  contains  the  following: 
"The  county  commissioners'  court  shall  pro- 
vide all  necessary  additional  books  for  the  uses 
of  the  assessor  and  collector  of  taxes  and  the 
county  clerk  for  such  drainage  district,  «nd 
charge  the  cost  of  same  to  the  said  drainage 
district.  It  shall  be  the  duty  of  the  county  tax 
assessor,  when  ordered  to  do  so  by  the  county 
commissioners'  court,  to  assess  all  property 
within  such  drainage  districts  and  list  the  same 
tor  taxation  in  the  books  or  rolls  furnished 
him  by  said  commissioners'  court  for  that  pur- 
pose, and .  return  said  books  or  rolls  at  the 
same  time  when  he  returns  the  other  books  or 
rolls  of  the  state  and  county  taxes  for  correction 
and  approval;  and,  if  the  said  commisaioners' 
court  shall  find  said  books  or  roUa  correct,  they 
shall  approve  the  same  and  order  the  coun^ 
derk  to  issue  a  warrant  against  the  county 
treasurer  in  favor  of  said  tax  assessor  to  be 
paid  from  the  funds  of  said  drainage  district. 
The  tax  assessor  shall  receive  for  said  serv- 
ices such  compensation  as  the  said  county  com- 
missioners' court  shall  deem  proper  to  compen- 
sate him  for  the  amount  of  work  done:  Provid- 
ed, that  said  county  assessor  shall  in  no  event 
be  allowed  less  than  what  he  is  now  allowed 
by  law  for  the  like  services."    Artide  2604. 

Artide  2862  of  the  Revised  Statutes  of  1911, 
which  provides  for  the  assessment  and  collec- 
tion of  school  {axes  in  independent  school  dis- 
tricts organixed  under  the  provisions  of  the 
statutes,  is  as  follows:  "When  a  majority  of 
the  board  of  trustees  of  an  independent  school 
district  prefer  to  have  the  taxes  of  their  dis- 
trict assessed  and  collected  by  the  county  as- 
sessor and  collector,  same  shall  be  assessed 
and  collected  by  said  county  officers,  and  turned 
over  to  the  treasurer  of  the  independent  school 
district  for  which  such  taxea  have  been  collect- 
ed: Provided,  that  the  property  of  sudi  dis- 
tricts having  their  taxes  assessed  and  collected 
by  the  county  assessor  and  collector,  shall  not 
be  assessed  at  a  greater  value  than  that  as- 
sessed for  county  and  state  purposes:  Provid- 
ed, further,  that  when  the  count?  assessor  and 


county  collector  are  required  to  assess  and 
collect  the  taxes  of  Independent  school  dis- 
tricts, they  shall,  respectively,  receive  one  per 
cent  for  assessing  and  collecting  same." 

We  think  it  clear  from  the  provisions  of 
the  statutes  above  quoted  that  the  amounts  re- 
ceived by  appellant  Nichols  for  his  services  in 
assessing  the  taxes  for  drainage  districts-  Nos. 
1  and  2,  and  the  taxes  for  independent  school 
districts  of  Galveston  county,  were  paid  to  and 
received  by  him  as  compensation  for  ex  officio 
services  in  the-  purview  of  artide  3883  of  the 
statute  above  quoted,  and  therefore  by  the  ex- 
press terms  of  said  article  should  not  be  in- 
cluded in  estimating  the  maximum  amount  of 
his  compensation  as  tax  assessor  of  Oalveston 
county  during  the  year  1912.  The  term  "ex 
offido  services,"  used  in  said  artide  of  the  stat- 
ute, does  not  appear  to  have  been  defined  by 
any  dedsion  of  our  courts.  The  term  "ex 
offido"  by  its  etymology  may  be  defined  as  from 
(or  by  virtue  of)  office,  and  its  definition  as 
given  in  volume  12,  p.  391,  Am.  ft  Bng.  Ency. 
Law,' is:  "A  term  applied  to  an  authority  de- 
rived from  offidal  character  merely,  not  ex- 
pressly conferred  upon  the  Individual,  but 
rather  annexed  to  the  offidal  position."  This 
is  probably  a  suffldently  accurate  definition  of 
the  term  as  generally  used,  but  we  think  it 
is  manifest  that,  as  used  in  the  statnte  before 
quoted,  it  has  a  different  or  rather  an  addition- 
al meaning,  and  is  intended  to  refer  to  serv- 
ices, which,  though  imposed  upon  the  officer 
because  of  his  offidal  position,  are  not  nec- 
essarily inddent  to  the  performance  of  the 
general  duties  of  his  office.  The  general  du- 
ties of  a  county  tax  assessor  are  to  assess  state 
and  county  taxes,  and  the  general  provisions  of 
the 'statutes  fixing  his  fees  for  such  services 
and  providing  that  his  annual  compensation 
shall  not  exceed  $2,600  and  one-fourth  of  the 
fees  allowed  him  after  the  amount  of  such 
fees  had  reached  the  sum  of  $2,500,  in  view 
of  artide  3893,  which  expressly  provides  that 
the  provision  of  the  statute  limiting  the  com- 
pensation of  such  officer  shall  not  debar  the 
commissioners'  court  from  allowing  him  addi- 
tional comp^isation  for  ex  offido  services, 
should  be  construed  to  apply  only  to  the  fees 
allowed  him  for  the  performance  of  the  usual 
and  necessary  duties  of  his  office.  To  hold  oth- 
erwise would  be  to  ignore  the  provisions  of 
article  3893.  If  it  does  not  mean  what  we  have 
above  expressed  as  its  meaning,  it  is  difficult 
to  conceive  what  was  intended  by  the  term 
"ex  offido  services." 

The  Legislature  in  1913  amended  said  artide 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
3893),  and  as  amended  it  expressly  prohibits 
the  commissioners'  court  from  allowing  any 
compensation  for  ex  offido  services  when  the 
ordinary  fees  of  the  office  compensate  the  of- 
ficer in  the  amount  named  by  the  statute.  This 
amendment  indicates  that  the  Legislature  con- 
strued the  former  statute  as  permitting  com- 
pensation for  extra  or  ex  offido  services  in  ex- 
cess of  the  maximum  fixed  by  the  statute  for 
the  usual  or  ordinary  services  of  the  officer. 
The  provisions  of  the  drainage  law  before  quot- 
ed expressly  provide  that  the  county  tax  asses- 
sor ^oll  receive  for  bis  services  in  perform- 
ing the  extra  duties  of  assessing  and  prepar- 
ing separate  tax  rolls  of  the  drainage  districts 
in  his  county  "such  compensation  oa  the  aaid 
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etumtr  eommissioners'  court  aball  deem  proper 
to  compeneate  bim  for  the  amount  of  work 
done."  This  statute  further  provides  that  the 
amount  so  allowed  the  aseessor  shall  be  paid 
out  of  the  fuDds  of  the  drainage  district.  The 
amount  to  be  paid  for  such  services  is  left  to 
the  commissioners'  court  and  is  only  limited 
by  the  judgment  of  said  court  as  to  what 
amount  would  in  the  particular  case  be  proper 
compensation  for  the  work  done.  In  fixing  the 
compensation  of  the  assessor  for  assessing  the 
taxes  in  independent  school  districts  the  stat- 
ute proyides  that  such  compensation  shall  not 
exceed  one  per  cent,  of  the  taxes  assessed. 

It  is  not  contended  that  the  amount  paid 
appellant  Nichols  by  the  commissioners'  court 
for  asRessing  the  taxes  for  the  drainage  dis- 
tricts is  more  than  a  fair  or  proper  compensa- 
tion for  the  work  done,  nor  that  the  amount 
paid  him  for  assessing  the  taxes  for  the  inde- 
pendent school  districts  of  said  county  was 
more  than  1  per  cent,  of  the  taxes  assessed. 
It  thus  appears  that  the  compensation  paid  ap- 
pellant Nichols  for  his  ex  officio  services  in 
assessing  these  taxes  is  not  in  excess  of  the 
amount  allowed  under  the  law  for  such  serv- 
ices, and  the  amounts  so  paid  him  were  au- 
thorized under  article  3893  of  the  statute  be- 
fore quoted,  and  should  not  be  included  in  es- 
timating the  compensation  to  which  he  was  en- 
titled under  the  general  provisions  of  the  fee 
bill.  It  follows  from  these  conclusions  that 
the  judgment  of  the  court  below  should  be  re- 
versed, and  judgment  here  rendered  for  appel- 
lants; and  it  has  been  ao  ordered.  Reversed 
and  rendered. 

On  Motion  for  Rehearing. 

At  a  former  term  of  this  court  we  reversed 
the  judgment  of  the  trial  court  in  this,  cause 
and  rendered  judgment  in  favor  of  appellants. 
Pending  a  motion  for  rehearing  by  appellee,  we 
certified  to  the  Supreme  Court  what  we  re- 
garded as  the  material  questions  in  the  case. 
The  answers  of  the  Supreme  Court  to  these 
questions,  which  have  been  certified  to  us,  are 
contrary  to  the  conclusions  reached  by  us  in 
our  former  opinion  and  require  the  grantfng  of 
the  motion  for  rehearing.  It  would  serve  no 
useful  purpose  to  set  out  or  discuss  the  sev- 
eral assignments  presented  in  appellants'  briefs. 
All  of  the  questions  raised  are  dependent  upon 
and  controfied  by  the  answers  of  the  Supreme 
Court  to  the  questions  certified,  and  these  an- 
swers require  that  all  of  the  assignments  be 
overruled,  and  the  judgment  of  the  court  be- 
low affirmed;   and  it  has  been  so  ordered. 


BAAIiMANN  v.  KARR  et  aL  (No.  22356.) 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Dea  19,  1921.)  Appeal  from  St  Louis 
Circuit  Court;  Charles  B.  Davis,  Judge.  Ac- 
tion by  Cora  Baalmann  against  George  C. 
E^rr  and  others.'  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

The  plaintiff  instituted  this  suit  in  the  cir- 
cuit court  of  the  city  of  St  Louis,  seelcing  to 
set  aside  a  trustee's  sale  under  a  deed  of  trust, 
conveying  certain  real  estate  in  that  city  to 
a  trustee  for  the  purpose  of  securing  certain 
notes  given  for  money  loaned  by  the  cestui  que 
trust,  to  the  owner  of  the  real  estate.    Trial 


was  had  before  the  court,  and  after  hearing 
the  evidence  and  arguments  of  counsel  in  the 
case  it  found  the  issues  for  the  defendant  snd 
rendered  a  decree  accordingly,  and  in  due  time 
and  proper  form  the  plaintiff  appealed  the 
cause  to  this  court.  Plaintiff  in  her  amended 
petition  seeks  to  obtain  a  decree  setting  aside 
a  trustee's  foredosure  sale  of  her  real  estate 
situated  in  the  dty  of  St.  Louis,  a  trustee's 
deed,  to  have  an  accounting  between  the  par- 
ties and  for  the  redemption  of  the  real  estate 
upon  payment  by  the  plaintiff,  of  the  sum 
found  to  be  justly  due  for  that  purpose,  and 
for  general  relief. 

The  grounds  alleged  by  plaintiff  in  her  amend- 
ed petition  on  which  her  cause  of  action  is 
based  are  in  substance  as  follows:  (1)  That 
defendant  Schopp  was,  at  the  time  of  the  fore- 
dosure sale  and  since  the  execution  of  the 
notes  and  deed  of  trust  under  which  the  fore- 
closure took  place,  the  holder  and  owner  there- 
of, or  was  holding  the  same  as  agent  for  an 
undisclosed  prindpal;  that  defendant  Sdiopp 
was  the  trustee  named  in  said  deed  of  trust 
and  the  trustee  who  conducted  the  foredosure 
sale;  that  said  Schopp  caused  his  codefendant 
Gteorge  0.  Karr,  to  purdiase  the  property  in 
for  Schopp  at  said  sale,  and  that  at  the  time 
of  the  purchase  said  Karr  was  acting  as  agent 
for  said  defendant  Schopp,  or  as  the  agent 
for  the  holder  and  owner  of  said  deed  of  trust; 
in  brief,  that  said  Schopp  was  both  the  seller 
and*  buyer  of  his  own  said  foredosure  sale. 
(2)  That  defendant  Schopp,  the  trustee,  knew 
that  plaintiff  was  the  owner  of  said  property 
ever  since  she  acquired  same,  more  than  a  year 
prior  to  the  foredosure  sale;  that  defendant 
Schopp  represented  to  plaintiff  that  he  was 
holding  the  deed  of  trust  and  notes  secured 
thereby  and  that  the  same  should  be  paid  to 
him;  that  Schopp  assured  plaintiff  and  repre- 
sented to  her  that  whenever  any  of  the  notes 
l>ecame  due  and  payable  he  would  advise  and 
notify  the  plaintiff  of  the  fact  and  thus  save 
her  the  trouble  of  keeping  track  of  the  dates 
when  any  of  said  notes  were  due  and  payable; 
that  Schopp  further  assured  and  represented 
to  plaintiff  that  she  could  reply  upon  him  no- 
tifying her  of  the  fact  when  any  of  the  notes 
became  due  and  payable,  and  that  ahe  need 
not  pay  any  attention  to  the  payment  of  any 
of  said  notes  until  she  was  so  notified;  that 
plaintiff  relied  upon  these  assurances  and  de- 
pended upon  him  to  so  notify  plaintiff;  that 
these  assurances  and  representations  were 
made  for  the  purpose  of  lulling  plaintiff  into 
a  sense  of  security  and  to  enable  Schopp  to 
sell  the  property  without  her  knowledge;  that 
Schopp,  without  notifying  the  plaintiff,  and 
without  her  knowledge,  and  without  making  any 
demand  for  the  payment  of  the  notes,  adver- 
tised the  property  for  sale  under  the  power  in 
the  deed  of  trust  and  sold  the  same  on  the  22d 
day  of  January,  1919,  at  the  courthouse  door, 
to  the  defendant  Karr,  for  the  pretended  con- 
sideration of  $3,600;  that  said  consideration 
was  wholly  inadequate,  and  that  the  said  real 
estate  at  the  time  of  the  sale  wag  fully  worth 
the  sum  of  $5,500.  (3)  It  is  also  averred  that 
the  sale  was  in  violation  of  the  terms  of  the 
deed  of  trust,  requiring  the  said  property  to 
be  sold  for  cash,  in  that  Schopp  executed  and 
delivered  to  Karr  a  trustee's  deed  to  said  prop- 
erty, without  requiring  Karr  to  pay  cash  thers- 
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for,  and  vitbont  reeeiyjng  from  said  Karr  any 
coDBideratloii  therafor.  It  is  farther  averred 
that  at  the  time  the  said  notes  became  due 
and  payable  plaintiff  was  able  and  willing  to 
pay  the  same;  that  ever  since  said  time  she 
was  able  and  willing  to  pay  the  same,  with  in- 
terest from  matnrity,  as  provided  in  the  notes; 
that  immediately  after  she  discovered  said  sale 
had  been  made  she  offered  to  i>ay  the  said  notes, 
costs  of  the  sale,  and  all  accrned  interest  to 
both  defendants,  and  on  or  about  January  25, 
1919,  plaintiff  mad*  a  formal  tender  to  defend- 
ants of  the  payment  of  said  notes,  interest,  and 
costs  of  sale,  but  defendants  refused  to  accept 
the  tender  and  refused  to  reconvey  the  prop- 
erty to  plaintiff;  that  she  is  still  willing  to  pay 
said  notes,  interest,  and  costs  of  said  sale, 
and  makes  formal  tender  of  the  amount  neces- 
sary into  court,  together  with  any  other  sum 
that  the  court  may  find  to  be  due  to  the  de- 
fendants. (4)  The  amended  petition  farther 
contains  appropriate  averments  as  to  the  fraud 
on  the  part  of  the  defeildants  and  their  fraudu- 
lent conduct  and  purposes  in  the  premises. 

The  defendants  answered  separately  and  in 
their  separate  answers  set  up  two  defenses: 
First,  a  general  denial;  and,  second,  the  af- 
firmative averment  that  the  plaintiff  is  not  now 
and  never  has  been  the  owner  of  the  real  es- 
tate described  in  plaintifTs  petition,  and  b$nce 
she  is  not  the  real  party  in  interest  in  this 
suit.  No  reply  was  filed,  bdt  the  case  was 
tried  in  an  respects  as  if  a  reply  containing  a 
general  denial  had  been  on  file.  The  evidence 
in  the  case  is  voluminous,  so  much  so  that  it 
would  be  almost  impossible  to  set  out  even  the 


substance  thereof,  without  extending  this  opin- 
ion beyond  all  reasonable  length. 

Counsel  for  the  respective  parties  have  under- 
taken to  make  a  statement  of  the  substance 
of  the  evidence  upon  each  ride,  and  each  of 
which  cover  about  8S  printed  pages,  and  there 
are  many  conflicts  contained  in  said  state- 
ments, which,  if  we  should  try  to  harmonize, 
would  cover  many  more.  So  under  the  circum- 
stances, and  after  a  careful  reading  of  all  the 
evidence  of  the  case,  we  have  determined  to 
be  contented  with  the  statement  that  we  are 
of  the  opinion  that  counsel  for  each  party  in- 
troduced evidence  tending  to  prove  their  re- 
spective sides  of  the  issues  presented  by  the 
pleadings,  which  leaves  for  our  consideration 
only  the  question  whether  or  not  the  learned 
chancellor,  who  tried  the  case,  was  warranted 
by  the  evidence  in  finding  the  issues  for  the  de- 
fendants. 

Seneca  C.  Taylor,  of  St  Louis,  for  appellant 
Ferris  &  Bosskopf,  of  St  Louis,  for  reqtondent 
Karr.  Charles  F.  Krone,  of  St.  Louis,  for  re- 
spondent Schopp. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  After  a  careful  reading  of  the 
lengthy  record  in  this  case,  we  are  uiuinimons-' 
ly  of  the  opinion  that  the  trial  court  was  not 
only  warranted  in  finding  the  issues  for  the  de- 
fendants, but  are  also  of  the  opinion  that  no 
chancellor  would  have  been  warranted  in  finding 
the  issues  any  other  way  than  the  way  he  did 
in  this,  for  the  reason  that  tbe  great  weight 
of  the  evidence  preponderatof  in  favor  of  the 
defendants.  Finding  no  error  in  the  record, 
we  affirm  tbe  judgment    All  concur. 
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ABORTION. 

*s»l  (Tex.  Cr.  App.)  Defined.— Crossett  v. 
State,  S09. 

ACCORD  AND  SATISFACTION. 

^=»I9  (Tex.Clv.App.)  Plaintiff  held  not  enti- 
tled to  sae  for  original  balance  because  of 
defendant's  failure  to  pay  new  balance. — ^Fer- 
XUSon-McKinney  Dry  Goods  Co.  v  Garrett, 
245. 

New   promise   accepted  in   satisfaction   bars 
action  on  old  debt.— Id. 

4=»27  (Tex.Clv.Api;.)  Acceptance  of  new 
promise  in  satisfaction  is  question  for  jury. — 
Ferguaon-McBkinney  Dry  Goods  Co.  ▼.  Gar- 
rett, 246. 

ACKNOWLEDGMENT. 

IV.  PI.BADINO   AND  BVIOENCK. 

^=>6I  (Tex.Clv.App.)  Tesb'mony  that  deceased 
notary  was  a  truthful,  careful  man  held  admis- 
sible in  aid  of  certificate. — Davis  v.  Hudson, 
1109. 

ADMINISTRATION. 

See  Executors  and  Administrators. 


See  Sliipping. 


ADMntALTY. 


^=»8I  (Tex.C«in.App.)  Deed  to  undivided  in- 
terest ipves  right  by  limitation  only  to  inter- 
est stated. — Martinez  v.  Brunl,  549. 
«=s>85(3)  (Mo.)  Evidence  held  to  prove  ad- 
verse possessors  knew  location  of  boundary, 
and  did  not  merely  intend  to  claim  to  true  line. 
—Rusk  V.  West,  1010. 

Evidence    held    to    prove    possession    under 
daim  of  title. — Id. 

iS=s85(4)  (Arfc.)  Evidence  held  to  show  al- 
leged adverse  possession  to  have  been  permis- 
sive.— Fry   v.   Orismore-Hyman  Co.,   373. 

II.   OPERATION   AND  EFFECT. 
(B)  Title  or  Rtckt  Aoanlred. 

<S=3l06(4)  (Ky.)  Gives  title  without  convey- 
ance.— Haddix  v.  Gabbard,  749. 

III.    PLEADING,    EVIDENCE,    TRIAL,    AND 
REVIBVr. 

«s>ll2  (Tex.Clv.App.)  Burden  of  proving  ap- 
propriation supportmg  limitations  held  upon 
defendants.— Carrasco  v.  De  Leon,  272. 
^=3 i  15(1)  (Mo.)  Verdict  not  directed  where 
evidence  oral  and  fact  not  conceded. — Norton  v. 
Kowazek,  1063. 

AGENCY. 


See  Principal  and  Agent. 
;  ANIMALS. 

<8=»l   (Tex.Cr.App.)  One    act    of    intercourse.  |  S^^gC^ri*"'.-  «=»20»-230;   Bailroads,  «=,411 
where  parties  live  together,  sufficient. — Cadle  v.  I  „    -, 


ADULTERY. 


State,  894. 

<=»I4  (TexsCrApp.)     Intercourse      may      be 

shown  circumstantially.- Oadle  v.  State,  894. 

ADVERSE  POSSESSION. 

I.  NATURE  AND  REQUISITES. 

<A)    Aeanlaltlon    of    Rl^htB    by    Prescrip- 
tion In  General. 

«s>l3  (Tex.Coill.App.)  FacU  held  to  warrant 
finding  of  title  by  possession. — Martinet  T. 
Bruni;  649. 

(B>  Aetnal  Poaaeaaton. 

4=»25  (Tex.Coni.App.>  Possession  under  exec- 
utory contract  may  ripen  into  title  by  limita- 
tion.—Smith  V.  Robertson,  847. 

(F)  Hostile  Character  of  Poaaeaalon. 

4=360(4)  (Ark.)  Possession  under  agreement 
between  possessor's  son  and  owner's  agent  held 
Ikermissive.  requiring  notice  to  become  ad- 
verse.—Fry  V  Grismore-Hyman  Co.,  .S73. 
4=961  (Tex.Clv.App.)  When  possession  by 
•gent  is  adverse  to  owner  stated. — Carrasco 
V.  De  Leon.  272. 

4=>65(0  (Mo.)  Whether  adverse  possessor 
thought  land  to  have  been  granted  her  immate- 
rial if  she  claimed  title.— Rusk  v.  West,  1010. 
^»80(2)  (Tex.CoRi.App.)  Deeds  not  describ; 
ing  land  are  not  memoranda  of  title. — ^Martinez 
T.  Briini.  .549. 
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4=936  (Tex.Cr.App.)  Information      held      to 

charge  violation  of  Tick  Eradication  Law.— Do- 

meier  v.  State,  894. 

4=>45  (Ark.)  Malicious   killing    not   presumed 

from   unlawful    killing   with   deadly   weapon. — 

Tallman  v.  State,  .S89. 

4=s>50(2)    (Ark.)  Vote    on    adoption   of    stock 

law  held  not  to  suspend  old  law  and  dissolve 

districts. — Mellvene  v.  Warren,  50. 

4=>50(2)   (Mo.App.)  Township  voting  to  adopt 

stock  law  must  join   group  of  five. — Wells  v. 

Null,  484. 

Township   voting   on   adoption  of  stock  law 
may  join  townships  of  another  county. — Id. 
4=385  (Mo.App.)  Evidence  of  other  acts  com- 
petent on  issue  of  identity  of  dog  killing  sheep. 
— Belew  v.  Hatten,  484 

ANTI^TRUST  LAWS. 

See  Monopolies,  4=9l2--31. 


See 


APPEAL  AND  ERROR. 

Certiorari:      Courts.    4=»231;      Criminal 


Law.   4=510.36-1186:    Exceptions,   Bill  of 
For    review   of   rulings   in   particular   action.s 
or  proceedings,  see  also  the  various  specific 
topics. 

I.  NATURE   AND   FORM  OF  REMEDY. 

4=>I2  (Tex.Clv.App.)  Appeal    should   be   tak- 
en  from    refusal    to    dissolve    injunction,    not 
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from  the  granting  therof.— riateau  Oil  Co.  t. 
Clioate  Oil  Corporation.  6SC. 
Appeals  held  inconsistent.— Id. 

III.    nECISIONS    RBVIE'WABLB. 

(B)    Nature    of    Subject-Matter    and    Char- 
acter of  Parties. 

®5338  (Ky.)  Appeal  to  Court  of  Appeals  in- 
volving rigiit  to  statutory  lien  properly  granted, 
though  less  than  $500  was  involved.— Napier  v. 
Trace  FoVk  Mining  Co.,  760. 

<D)   Plnallty  of  Determination. 

®=>80(6)  (Tex.Clv.App.)  Judgmrnt  for  land- 
lord held  bnal,  though  cross-action  not  men- 
tioned.— Counts  V.  Dobbs,   716. 

V.   PRBSEHTATION      AND      KBSEiRVATION 

IN    LOWBR    L'OIIRT    OK    URUUNDS 

OF  REVIEW. 

(B)   ObieetloBH   and  Motion*,  and  Rnllnsa 
Tliereon. 

<S=»I87(3)  (Tex.Clv.App.)  Defect  in  parties 
not  to  be  raised  first  on  appeal.— Williams  v. 
Simon,   257. 

$=>  193(1)  (Ky.)  Defendant  cannot  complain 
of  technical  defects  in  petition  in  absence  of 
demurrer. — Hutchinson  v.  Copenhaver,  7(il. 
<&=>I93(I)  (Mo.App.)  Attack  on  pleading 
should  be  made  in  trial  court— Utt  t.  Win- 
frey, 185. 

®=»I93(5^  (Tax.Clv.Appw)  Omission  from  com- 
plaint held  fundamental  error,  reviewable  witli- 
out  exception;  "error  apparent  on  the  face  of 
the  record." — Provident  Life  &  Accident  Ins. 
Co.  v.  Johnson.  (S50. 

<S=>  194(1)  (Mo.App.)  Case  governed  by  for- 
eign law,  when  sumcienoy  of  pleading  not  ques- 
tioned below. — Cook  v.  llinps,  l.TG. 
<S=s>l94(l)  (Tex.Clv.App.)  Defective  pleading 
may  be  regarded  as  fundamental  error. — Smith 
v.  Nesbitt,  11(H. 

®=>204(2)  (Tex.Clv.App.)  Evidence  showing 
payment  additional  to  recited  consideration 
held  fundamentally  objectionable. — Stephenson 
V.  Stitz,  271. 

€=>204(5)  (Mo.)  Admission  of  deed  cannot  be 
complained  of  when  there  is  no  objection. — 
Sawyer  v.  French,  126. 

®=>2I6(I)   (Ky.)  Instruction      should      define 
"disinterested,    but  failure  to  do  so  in  absence 
of  request  not  reversible. — Kroger  Grocery  & 
Baking  Co.  v.  Hamlin,  4. 
<@=>2I6(2)    (Mo.)  (ienerality  of  instruction  as 
to  measure  of  damages  not  reversible  error  un- 
less   specific    instructions    ruquested. — Laycock 
v.  United  Rys.  Co.  o£  St.  Louis,  91. 
<^=>223  (Tex.Civ.App.)  Objection    to    part    of 
judgment  may  not  be  made  first  on  appeal. — 
Finley  Method  Co.  of  Texas  v.  Kelly,  250. 
«=»226(l)    (Tex.Civ.App.)   Complaint    by    one 
defendant   that   cost   should   have   been   taxed 
against  another  should  be  made  in  lower  court. 
—Williams  v.  Simon,  2.5". 

€=>23l(9)  (Ark.)  In.structioQ  as  to  rates  by 
carrier  greater  than  cliarged  otliers  Add  valid, 
in  absence  of  specific  objection.— Chicago,  B.  I. 
&  P.  Ry.  Co.  v.  McClanahan,  380. 
<@=>236(2)  (Tenn.)  Objection  to  demurrer 
should  be  made  in  lower  court  by  motion  to 
strike  or  make  more  definite. — Greenwood  v. 
Rickman.  42.">. 

^s>237(2)  (Mo.)  When  objection  not  renewed 
after  question  mo<lified.  and  there  was  no  mo- 
tion to  strike,  there  is  no  available  error. — Mis- 
souri &  Illinois  Coal  Co.  v.  Willis  Coal  & 
Mining  Co.,  119. 

€=3238(3)  (McApp.)  Pleading  held  sufficient 
to  confer  jurisdiction  and  sustain  judgment 
where  no  attack  made  on  motion  in  arrest. — 
Utt   V.   AVinfrcy,   1S5. 

(C)   liixcevtiona. 

4s>248  (Mo.)  No  review  of  errors  in  mlings 
to  which  no  exceptions  saved. — Clelland  v.  Clel- 
land,  816. 


^=3248  (Tex.Civ.App.)  What  assignments  will 
be  considered  in  absence  of  proper  exceptions 
to  rulings.— Garitty  v.  Halbert,  231. 
^»26l  (Mo.App.)  Argument  of  counsel  as  to 
other  cases  error,  but  not  reviewable,  in  ab- 
sence of  exception.— Messerli  v.  Bautrup,  4t>5. 

<D)   Motions  for  New  Trial. 

€:»28l(l)    (Ark.)  Errors  at  trial  are  waived 

by  failure   to   move  for  new  trial. — Ermen  v. 

Thomason,   54. 

e=>30\    (Mo.App.)  Pleading   held  sufficient   to 

confer  jurisdiction  and  support  judgment  where 

no    attack   made   on   motion   for   new   trial. — 

Utt  V.  Winfrey,  ISS. 

^s»30l    (Tex.Ciiv.App.)   Errors    not    preserved 

by  motion  for  new  trial  hel4  not  reviewable. — 

Norton  V.  Houston.  9^. 

VIII.    BFFECT    OF   TRANSFER    OF     CAUSES 
OR   PROCEEDINGS    THEKEFOR. 

(A)  Powers     and     Proceedlns"     of     Lower 
Conrt. 

^=>440  (M«.App>i)  Trial  court  had  power  to 
correct  its  judgment  entry  nunc  pro  tunc  after 
appeal.— Hardwicke  v.  Wymore,  171. 

X.  RECORD  AND  PROCBBDINUS  NOT  IN 
RECORD. 

(A)   Matters  to   be  Sho-wn  br  Record. 

9=>S04  (Mo.App.)  Record   must   show   taking 
of  appeal.— Frieze  v.   Snider,  184. 
«=s>5ll(l)    (MO.App.)   Record   must   show   bill 
of  exceptions. — Frieze  v.  Snider,  184. 

(B)   Scope  aad  Contents  of  Record. 

^=3528(1)  (Mo.App^  Record  must  show  mo- 
tion for  new  trial. — Frieze  v.  Snider,  184. 

(C)   Necessltjr  of  Bill  of  Exceptions,  Case, 
or   Statement   of   Facts. 

$=3544  (3)    (Mo.App.)  Id  absence  of  proper  bill 

of  exceptions,  only  matters  of  record  review- 
able.—Coffey  V.  Williams,  135. 

(B)  Abstraeta  of  Record. 

€=3581  (3)  (Mo.App.)  Abstract  recital'  that 
bill  of  exceptions  was  duly  filed  sufficient. — 
Forsee  y.  Garrison,  473. 

(G)  Antbentlcatton  and  Certl«catlon. 

€=»6I3(I)  (Mo.App.)  Recital  in  abstract  can- 
not cure  absence  of  authentication  of  Ull  of 
exceptions.— Coffey  v.  Williams,  135. 

Bill   of   exceptions   standing  alone  does  not 
prove  validity. — Id. 

(I)     Defects,  Obfeetlona,  Amendment,  and 
Correction. 

<3=>644(l)  (Mo.App.)  Appellee  cannot  waive 
omission  of  essential  matters  from  record.— 
Frieze  v.  -Snider,  184. 

(J)    ConcInslvenesH    and    Effect.    Impeach- 
ing and  ContradlotlnK. 

«S3664(2)  (Mo.App.)  Bill  of  exceptions  con- 
trols over  additional  abstract  as  to  contents  of 
account  book  introduced  in  evidence.— Poague 
v.  .Malloiy,  4!tl. 

(K)   QncKtions  Presented  for  Review. 

«=9673(3)  (Mo.App.)  Record  held  not  to  pre- 
sent question  whether  quashing  of  execution 
prevented  another  execution.— Forsee  v.  Gar- 
rison, 473. 

«=>692(l)  (Mo.)  No  reversal  for  excluding 
answers  as  to  matter  not  shown. — ^Mayes  v. 
Mayes,  100. 

<&=>692(l)  (Mo.App.)  Exclusion  of  answers  to 
questions  not  reviewed  in  absence  of  answers. 
;— Gammon  v.  McDowell,  461. 

XI.  ASSIGNMENT  OF  ERRORS. 

€=>7I9(6)  (Tex.Clv.App.)  Special  findings' of 
jury  conclusive  when  error  not  assigned  there- 
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on.— Security  Ins.  Co.  t.  Sellers-Samnion-Sigu- 
»r  Motor  Co.,  (il7. 

<=»7I9(II)  (Tex.Com.App.)  Supreme  Court 
not  required  to  pass  on  matter  as  to  which 
there  was  no  assignment  or  cruds-assignment 
of  error.— Childress  v.  Carwile.  54S. 
9=3724(2)  (Tex.  Civ.  App.)  General  assign- 
ments held  sufficient— Menard  v.  Dechman, 
031. 

<S=»725(2)  (Tex.Civ.App.)  Assignments  _  *fW 
sufficient  to  test  sufficiency  of  complaint. — 
McCarthy  t.  Texas  Co..  679. 
*=>728  (Tenn.)  Assignment  held  too  general 
for  consideration.— Nashville  Packet  Co.  v. 
Neville.  W. 

<g=»728(3)   (T«x.Civ.App.)  Assignment    of   er- 
ror   to    exclusion    of    testimony    held    waived 
where     not     setting     out     eviuence. — Kimball- 
Mathews  Co.  V.  Nagel,  318. 
<&=>73l(2)   (Tex.Clv.App.)  Assignments  of  er- 
ror that  conclusion  not  supported  by  evidence 
held  too  general. — Bean  v.  Hinson,  .827. 
$=3733  (Tax.Civ.App.)  Assignment  court  err- 
ed under  undisputed  evidence  in  making  decree 
too  general. — Stephenson  v.  Stitz.  271. 
<S=>733  (Tex.Clv.App.)  Assignments    too    gen- 
eral for  consideration.— Gregg  v.  Texas  Bank 
&  Trust  Co.,  689. 

^=3736  (Tex.Civ.App.)  Multifarious  assign- 
ment not  considered. — Davis  v.  Hudson,  1109. 
<8=742(l)  (Tex.Clv.App.)  Assignment  not  fol- 
lowed by  sufficient  statement  not  considered. — 
Davis  v.  Hudson,  1109. 

«=9742(4)  (Tex.ClvJ^pp.)  Assignment  of  er- 
ror to  exclusion  of  testimony  held  waived 
where  not  setting  out  evidence. — Kimball- 
Mathews  Co.  V.  Nagel,  318. 
4ls»742(4>  (Tex.Civ.App.)  Proposition  agree- 
ment was  without  consideration  h^d  not  ger- 
mane to  assignment. — Ba'nner  Oil  &  Gas  Co. 
V.  Gordon,  945. 

Proposition  evidence  of  oral  contract  was  in- 
competent held  not  germane.— Id. 
^=3/42(4)    (Tex.Civ.App.)   Assignment^  to    ex- 
clusion  of   testimony   must   state    testimony. — 
Spurgin  v.  Denton  County  Nat.  Bank.  970.    ■ 

Assignment  of  error,  complaining  of  exclnsion 
of  testimony  without  reference  to  its  nature  or 
character,  inanfficient. — Id. 
«s»743(l)  (Tenn.)  Assignment  not  pointing 
out  record  evidence  indicating  error  should  te 
overruled. — Nashville  Packet  Co.  v.  Neville.  9- 
^=3745  (Tex.CivJkpp.)  Assignments  of  error 
brought  up  in  transcript  where  motion  for  new 
trial  ia  unnecessary.— Garitty  v.  Halbert,  231. 
€=»747(2)  (Tex.  Com.  App.)  Supremo  Court 
not  required  to  ^ass  on  matter  as  to  which 
there  was  no  assignment  or  cross-assignment 
or  error. — Childress  v.  Carwile,  5-13. 
$=>748(l)  (Tex.Civ.App.)  Errors  apparent  on 
face  of  record  considered  regardles.s  of  suffi- 
ciency of  assignment  of  errors. — Garitty  v. 
Halbert,  231. 

$=>748(l)  (Tex.Civ.App.)  Assignment  court 
erred  under  undisputed  evidence  stricken  as 
too  general.— Stephenson  v.  Stitz,  271. 
«=3754(l)  (Tex.Civ.App.)  Appellant,  not  as- 
signing error  to  refusal  to  set  aside  special 
verdict,  cannot  complain  that  findings  are  un- 
supported by  evidence. — Four  Brotherhood  Oil 
Co.  v.  Kelley,  604. 

XII.   URIBPS. 

<s»759  (Mo.App.)  Brief,  though  not  incorpo- 
rating assignments  of  error,  held  sufficient. — 
Forsee  v.  Garrison,  473. 

4=3759    (TexXiv.App.)    Assignments      should 
not   be   intermingled   with   arguments   and   au- 
thorities.- Counts  v.  Dobbe,  716. 
iS=3766  (Tex.Civ.Aiipi,)  Errors     apparent     on 
face  of  record  considered  regardless  of  briefs. 
—Garitty  v.  Halbert,  231. 
«s>766  (Tex.Civ.App.)  Apparent  error  consid- 
iered.— Smith  v.  Nesbitt,  1104. 
4=3768  (Tex.Clv.App.)  Admission     in     appel- 
lant's  brief   held   to   cure   defect   of   record.— 


Plateau  Oil  Co.  v.  Choate  Oil  Corporation, 
GSti. 

<S=3773(4)  (TexXlv.App.)  Judgment  affirmed 
in  absence  of  briefs  and  apparent  error. — Grif- 
fin V.  Keller,  080. 

•    XV.  HEARING   AND  RBHBAKING. 

4=3834  (Mo.App.)  Rehearing  gives  case  status 
as  of  first  hearing.— Forsee  v.  Garrison,  473. 

XVI.  RKVIEW. 

<A>  Seope  and  Extent  In  Oeneral. 

4=>843(2)  (Tens.)  -Assignment  of  error  in 
sale  already  made  held  to  raise  no  practical 
question. — Nashville  Packet  Co.  v.  Neville,  64. 
€=3854(2)  (Tex.Com.App.)  Judgment  not  re- 
versed because  based  on  erroneous  reason. — 
Walker  v.  Garland,  1078. 
4=3854(5)  (Ark.)  If  appellee,  for  whom  ver- 
dict was  directed,  can  recover  on  any  ground, 
judgment  affirmed.- Xew^  York  Life  Ina.  Co.  v. 
Adams,  412. 

4=>854(5)  (Tex.Com.App.)  Correct  judgment 
affirmed,  notwithstanding  erroneous  reason. — 
American  Nat.  Bank  of  Oklahoma  v.  Garland, 
562. 

4=3854(6)  (Mo.App.)  Grant  of  new  trial  sus- 
tained on  appeal,  if  good  on  any  ground  set 
out. — King  V.  Mann,  506. 

(C)  Parties  Entitled  to  Allese  Error. 

4=>877(3)  (Tex.Civ.App.)  Defendant  in  inter- 
pleader Acid  to  have  no  ground  for  complaint. 
— Williams  v.  Simon,  257. 
4=3882(7)  (Tex.Civ.App.)  Plaintiffs  cannot 
complain  of  defendant's  evidence  on  issue  raised 
by  plaintiffs'  own  evidence.- Davis  v.  Hudson, 
1100. 

4=>882(I2)   (Ark.)  Erroneous  instmction  held 
not  prejudicial   in   view   of   similar  instruction 
of  opposite  party. — Davis  v.  Scott,  407. 
4=3882(12)   (Mo.)  Error    held    not    invited.— 
Griffith  V.  Continental  Casualty  Co.,  83. 

(Bt    Presamptlons. 

4=>905  (Ark.)  Where  abstract  does  not  con- 
tain motion  for  new  trial,  presumed  that  none 
was  filed. — Ermen  v.  Thomason,  54. 
4=»9D7(3)    (Ark.)   Testimony    presumed    suffi- 
cient, in  absence  of  bill  of  exceptions.— Chaffiu 
V.  Lee  County  Nat.  Bank  of  Marianna.  .382. 
4=>9I4(I)   (Tex.Civ.App.)  No  presumption  as 
to  service  indulged  on  appeal  from  default  of 
judgment.— Doak  v.  Biggs,  937. 
4=»920(l)    (Ky.)   Where    record    discloses    no 
action  or  ruling,  motions  presumed  to  be  waiv- 
ed.—Hatfield  V.  Norfolk  &  W.  Ry.  Co..  35:^. 
4=>920(3)   (Ark.)  In  absence  of  record  show- 
ing when  temponiry  injunction  was  made  per- 
manent,  preBumption   arises  that  it  was  made 
permanent  when  entered.— Mason  v.  State,  36. 
4=3927(5)    (Mo.App.)  Evidence     most     favor- 
able to  plaintiff  considered  in  reviewing  ruUng 
on  demurrer.— Hammack  v.  Payne,  467. 
4=>927(6)    (Ky.)  Where  record  (^pes  not  dis- 
close, nor  defendant  designate,  grounds  for  mo- 
tion for  directed  verdict,  overruling  of  motion 
presumed  proper.- Lee  Lewis,  Inc.,  v.  Dosch, 
355. 

4=3928(1)  (Ark.)  Appellate  court  will  pre- 
sume that  no  error  was  committed  in  giving  or 
refusing  instructions,  in  absence  of  the  in- 
structions.— Christian  &  Taylor  ▼.  Fancher, 
397. 

4=928(2)  (Ark.)  Without  instructions  it  is 
presumed  issues  were  properly  submitted  to 
jury. — Ermen  ▼.  Thomason,  54. 
4=3930(1)  (Mo.)  Court  can  only  consider  evi- 
dence of  successful  party,  evidence  of  other 
party  admitted  to  be  true,  and  record  evidence. 
^Sawyer  v.  French,  126. 

4=»930(3)  (Tex.Com.App.)  Finding  assumed 
to  support  decision. — Texas  &  N.  O.  R.  Co.  v. 
Harrington,  1S8.  /    V»/^rjTr> 

Digitized  by  VjOO^  Ic 


Appeal  and  Error 


235  SOUTHWESTERN  BEPORTBR 


1124 


<S=!>930(3)    (Tex.Civ.App.)  Issue  not  requested 
presumed  to  have  been  found  to  support  judg- 
ment—Banner Oil  &  Gas  Co.  V.  Gordon,  945. 
$=s>932(l)   (Ark.)  Commissioner's     fees     held 
presumed  to   have   been   properly   allowed   on 
appeal   in   absence   of   abstract   of   testimony. 
—Bowman  Engineering  Co.  y.  Arkansas  &  Mis- 
souri Plighway  Dist.,  399. 
<S=>933(I)    (Mo.App.)  Presumed  that  court  did 
not    violate   statute    in    granting    second   new 
trial. — King  v.  Mann.  506. 
<g=»933(4)    (Mo.Aiip.)  Presimied  that  new  trial 
was  granted  on  weight  of  evidence. — King  v. 
Mann.  500. 

®=3934(l)  (Ark.)  Judgment  presumed  correct 
unless  abstract  shows  error. — Ermen  v.  Thom- 
ason,  54. 

®=»934(2)  (Ark.)  Presumption  in  favor  of  de- 
cree.—Miller  Rubber  Co.  of  New  York  v.  Mc- 
Kennon,  42. 

iS=3939  (Tex.Com.App.)  Presumed  that  tran- 
script contains  complete  record.— Wyss  v. 
Bookman,  5(iT. 

(F)  DIacretlon  o(  Lower  Court. 

<8=»d77(3)  (Mo.App.)  Must  be  granted  when 
verdict  is  result  of  passion  and  prejudice,  and 
discretion  in  granting  will  not  be  interfered 
with.— King  v.  Mann,  506. 

(Q)  <tneBtlonB  of  Fact,  Verdicts,  and  C^nd- 
tnvii. 

€=>tOOI(l)  (Ark.)  Finding  supported  by  sub- 
stantial evidence 'Dot  disturbed. — King  v.  Wil- 
kerson,  803. 

«=>IOOI(l)  (Mo.App.)  Verdict  not  disturbed 
unless  there  is  no  substantial  evidence  to  sup- 
port it.— Anderson  v.  White,  834. 
9s>l002  (Mo.)  Judgment  affirmed  when  evi- 
dence conflicting. — Norton  v.  Kowazek,  1063. 
^S3l003  (Mo.)  Court  cannot  weigh  evidence, 
though  it  might  have  reached  the  same  conclu- 
sion regardless  of  erroneous  instruction. — Mis- 
souri &  Illinois  Coal  Co.  v.  Willis  Coal  &.  Mip- 
ing  Co.,  119. 

^s>IO(M(l)  (Mo.App.)  Award  of  damages  not 
disturbed.— Murphy  v.  St  Joseph  Transfer  Co., 
138 

«=»!  004(1)  (Tex.Civ.App.)  Verdict  supported 
by  evidence  and  not  snown  to  have  resulted 
from  passion  affirmed. — Texas  &  N.  O.  K.  Co. 
V,  Bolton,  215. 

<e=>l006(4)  (Ky.)  Third  verdict  for  plaintiff 
not  disturbed.— Lexington  &  E.  By.  Co.  v.  Sex- 
ton, 773. 

^=»I009(I)   (Mo.)  Duty  to  weigh  evidence  on 
appeal  in  equity  case.— Cook  v.  Higgins,  807. 
®=>IOIO(l)-  Finding  of  facts  supported  by  ev- 
idence not  disturbed. 

—(Mo.)  Rusk  V.   West,  1010;    (App.)   Morris 
V.  Mahn.  827; 
(Tex.Civ.App.)  Williams  v.    Simon,   257. 
9=9 1010(1)   (Mo.)  When  no  equitable  features 
involved,  trial  court's  findings  on  the  facts  are 
conclusive. — Sawyer  v.   French,   126. 
9:=>I0I0(I)    (Tex.Civ.App.)  Finding  is  errone- 
ous, if  contrary  to  the  only  reasonable  conclu- 
sion.—Palatine   Ins.   Co.,   Limited,   of  London, 
England,  v.  Petrovich,  929. 
€=>iail(l)   (Tex.Com.App.)  Reversal  of  trial 
court's  findings  on  conflicting  evidence  by  ap- 
pellate court  error. — ISmith  t.  Robertson,  847. 
®=>IOtl(l)   (Tex.Civ.App.;)  Findings    on    con- 
flicting   testimony    conclusive. — Finley   Method 
Co.  of  Texas  v.  Kelly.  250. 
«=»iOI2(2)    (Tex.Civ.App.)  Findings    Bupport- 
ed  by  material  .evidence  not  disturbed. — Finley 
Method  Co.  of  Texas  v.  Kelly,  250. 
<S=>I0I7  (Mo.App.)  Court     of     Appeals     not 
bound  by,  but  will  defer  to,  lower  court's  find- 
ing of  fact  in  law  cape  in  which  there  has  been 
a  reference. — Willis  v.  Ozark  Poultry  &  Egg 
Co.,  476. 

<S=9l022(2)  (Tonn.)  Concurrent  findinp  of 
master  and  chancellor,  supported  by  evidence, 
will  not  be  reviewed.- Nashville  Packet  Co.  v. 
Neville,  64. 


(H)  Barmleaa  Error. 

4=31031(5)  (Tex.Clv.App.)  Argument  not  sup- 
ported by  evidence  presumed  prejudicial. — Green 
V.  Green,  980. 

<S=3l033(5)  (Tex.Civ.App.)  Party  may  not 
complain  of  too  favorable  instruction.— Texas 
Co-op.  Inv.  Co.  V.  Clark,  973. 
®=3i039(8)  (Mo.App.)  Denial  of  motion  to 
make  account  of  claimant  against  decedent's 
estate  more  definite  held  harmless. — Gammon 
V.  McDowell,  461. 

€='1040(10)  (Tex.Civ.App.)  Overruling  of  ex- 
ceptions requiring  setting  aside  of  sequestration 
proceedings  held  harmless. — Counts  v.  Dobbs, 
716. 

€=3l043(l)  (Tex.Civ.App.)  Refusal  to  quash 
sequestration  held  cured  by  finding  on  damages. 
—Banner  Oil  &  Gas  Co.  v.  Gordon,  945. 
®=»I043(2)  (Ky.)  Refusal  to  require  cost 
bond  from  nonresident  plaintiff  not  prejudicial, 
where  plaintiff  recovered  judgment. — ^Lexington 
&  E.  Ry.  Co.  v.  Sexton,  773. 
«=3l043(6)  (Tex.Coin.App.)  Erroneous  ad- 
mission of  depositions  held  prejudicial, — Marti- 
nez V.  Bruni,  .549. 

<S=:>I043(6)  (Tex.Clv.App.)  No  reversal  on 
ground  of  unethical  conduct — ^Western  Union 
Telegraph  Co.  v.  Gold,  331. 
«=»I045(I)  (Tex.Coni.App.)  Error  in  respect 
to  peremptory  challenges  not  reversible  where 
prejudice  not  shown. — Gussett  v.  Nueces  Coun- 
ty, 8.57. 

(8=3 1 046(5)  (Tex.Clv.App.)  Court's  remark 
that  he  did  not  see  what  testimony  bad  to  do 
with  case  held  not  reversible  error. — ^Midjdff  v. 
Benson,  292. 

«s>l050(l)  (Ark.)  Admission  of  incompetent 
testimony  sufficient  to  sustain  a  defense  preju- 
dicial to  plaintiff.— Christian  &  Taylor  v. 
Fancher,  397. 

<e=>l050(l)  (MoApp.)  Exclusion  of  deposition 
held  harmless.— International  Indemnity  Co.  v. 
Crandall,  460. 

<&=>I060(I)  (Tex.Clv.App.)  Admission  of  im- 
proper evidence  as  to  book  entries  held  harm- 
less in  view  of  other  evidence. — ^Midkiff  v.  Ben- 
eon,  292. 

<S=»I050(I)  (Tex.Clv.App.)  Testimony  that  one 
of  plaintiffs  was  "sassy"'  to  white  people  heht 

ftrmIe8s. — Davis  v.  Hudson,  1109. 
3l050(2)  (Tex.Clv.App.)  Evidence  that  de- 
fendant buyer,  refusing  to  receive  goods  sold, 
was  expelled  from  association,  held  prejudicial. 
— W.  T.  Wilson  Grain  Co.  v.  Hunt  County  Oil 
Co.,  638. 

€s>IOSO(2)  (Tex.Civ.App.)  Admission,  of  im- 
material evidence  held  harmless.— Blevins  v. 
Houston  Electric  Co.,  087. 
€=»I052(5)  (Tex.Civ.App.)  Admission  of  evi- 
dence as  to  market  value  harmless,  where 
plaintiff  does  not  complain  of  finding  as  to 
value.— Blevins  v.  Houston  Electric  Co.,  987. 
<S=3l058(2)  (Mo.)  Exclusion  of  testimony 
harmless  where  practically  the  same  evidence 
already  given.— Laycock  v.  United  Rys.  Co.  of 
St  Louis,  91. 

«=»I060(I)    (Tex.Clv.App.)  Counsel's    Improp- 
er  language   not   ground   for    reversal,   where 
harmless.- Schmidt  v.  Willmann,  629. 
<S=»I060(4)    (Tex.Civ.App.)     Improper      argu- 
ment iield  not  prejudicial.— Panhandle  &  S.  F. 
Ry.  Co.  V.  Thompson,  913. 
(g=9l062(l)      (Tex.Civ.App.)     Submission      of 
special    issue    in    crossing    accident   case   held 
harinlesH  error. — Hines  v.   Smith.  054. 
<S=>I062(I)    (Tex.Civ.App.)   Submission  of  spe- 
cial issue  assuming  fact  held  not  rendered  harm- 
less by  jury's  answer  to  other  special  issue.— 
Hines  v.  Popiuo,  1095. 

<S=>I064(I)  (Mo.)  Duplication  of  instruction 
held  not  ground  for  reversal.— Mayes  v.  Mayes, 
100. 

<S=9l064(l)  (Mo.App.)  Erroneous  instruction 
as  to  illegality  of  contract  held  prejudicial. — J. 

E.  Hood  &  Co.  V.  McCune,  158.     r\r\n\r> 
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^=>I064(I)  (Mo.App.)  Actual  damagee  sus- 
ceptible of  proof  should  not  be  left  to  jury's 
epoculation,  and  where  extent  of  speculation 
cannot  be  determined  reversal  must  follow. — 
Davis  V.  Davis,  182. 

<S=3| 064(1)   (Mo.App.)  Instruction   as  to   dis- 
reganling  testimony  of  witness  testifyiDg  false- 
ly not  harmless. — Poague  v.  Mallory,  491. 
<&=bI064(I)    (Mo.App.)   Instruction      lield     not 
prejudicial   error.— Evona  v.   Swetnam,  502. 
®=3l064(2)    (Mo.)  Instruction     assuming    cor- 
rect  construction   of   railroad   rules   is   not  er- 
roneous.— Stuart  v.  Dickinson,  44K. 
^=3 1 064 (4)   (Mo.)  Combination  of  humanitari- 
an rule  and  other  acts  of  negligence  in  one  in- 
struction not  prejudicial,  where  defendant  sub- 
mitted them  separately. — Foster  v.  Kansas  (^ity 
Rys.  Co.,  1070. 

®=3l066  (Ark.)  Instructions  held  abstract  and 
prejudicial.— Davis  v.  Scott  407. 
^=>I066  (Tex.Clv.App.)  Instructions  as  to 
negligence  held  harmless,  in  view  of  submission 
of  cause  on  other  theory. — City  of  Corsicana 
V.  Slills.  220. 

®=3l066  (Tex.Ctv.App.)  Inapplicable  instruc- 
tion as  to  degree  of  care  required  of  boy  not 
harmless. — Mulove  v.  Lavelle,  324. 
4=91068(1)  (Tex.Civ.App.)  Instruction  as  to 
liability  heM  harmless  in  view  of  verdict. — 
City  of  Corsicana  v.  Mills,  220. 
«=>I073(I)  (Ky.)  Omission,  from  judgment 
giving  plaintiff  lien,  of  provision  for  sale  of  land 
to  satisfy  the  lien,  not  gronnd  of  reversal. — 
Napier  v.  Trace  Fork  Minmf  Co.,  766. 

(I)  Knror  'Wal'ved  In  Appellate  Court. 

9=31078(1)  (Mo.)  Points  not  included  in  brief 

abandoned. — Nations  v.  Spence,  1064. 

$=3 1 078(4)   (Mo.)  Exceptions  not  argued  are 

treated    as    abandoned. — Stuart    v.    Dickinson, 

446. 

<•!)  Declalona  of  Intermediate  Conrta. 

€=>I082(2)  (Tex.)  Fundamental  error  not  no- 
ticed unless  assigned. — Schaff  v.  Mason,  .'520. 
4=9 1 083 (3)  (Tex.Com.App.)  Determination  of 
Court  of  Civil  Appeals  that  a  party  had  no  ac- 
tual notice  of  a  transaction  reviewable  as  a 
matter  of  law. — Masterson  v.  Ginners  Mut.  Un- 
derwriters' Ass'n  of  Texas,  1081. 

(K)  Snbaeqnent  Appeal*. 

«s»l096(3)  (Ky.)  Errors  relied  on  on  former 
appeal  not  considered,  though  not  referred  to  in 
first  opinion,  unless  court  declined  to  pass  on 
them.— Lexington  &  E.  Ry.  Co.  v.  Sexton,  773. 
«=>I096(3)  (Ky.)  Opinion  on  first  appeal  is 
law  of  case  as  to  errors  in  record,  though  not 
relied  on,  where  opinion  does  not  state  point 
not  paesed  on.— Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  v.  Perkins'  Adm'r,  776. 

Law  of  case  rule  inapplicable  where  court  on 
former  appeal  merely  assumed  fact  for  pur- 
poses of  decision. — Id. 

«=»I099(I)  (Ark.)  Doctrine  of  "law  of  the 
case"  stated.— Dickson  v.  Board  of  Directors  of 
Long  Prairie  Levee  Dist,  45. 
<ps>T099(3)  (Ark.)  Former  appeal  hfld  not 
dctermmative  of  issues  on  second  appeal.— 
Dickson  V.  Board  of  Directors  of  Long  Prairie 
Levee  Dist.,  45. 

«=>I099(8)  (Ky.)  Matters  not  discussed  on 
former  appeal  not  law  of  case.— Louisville  & 
N.  R.  Co.  v.  Wright,  1. 

XVII.   DETEiHMI.N'ATION   AND  DISPO- 
.   SITIO.\   OF   CAL'SB. 

(A)   Decision  In  General. 

4=>III4  (Tex.Com.App.)  Exceasiveness  of 
damage  question  of  fact  for  Court  of  Civil  Ap- 
peals and  cause  remanded  to  it  where  no  de- 
fision  thereon  was  made.— Texas  &  N.  O.  R. 
Co.  V.  Harrington,  188. 


CB)  Afllminnce. 

9=>M26  (Mo.App.)  Affirmance  on  motion 
where  record  does  not  show  essentials  of  ap- 
peal.—Frieze  V.  Snider,  184. 
<S=3|  140(3)  (Mo.App.)  Remittitur  of  amount 
claimed  for  medical  expenses  held  not  to  cure 
error  in  instruction  permitting  speculation  as 
to  such  amount.— Davis  v.  Davis,  182. 

<C)   Modlflcatlon. 

<g=>ll53  (TeK.CIv.App.)  Formal  errors  in 
judgment  held  eorrcctlble  by  appellate  court  by 
entering  judgment.— Rosser  T.  Hale,  068. 

(D)   Reveraal. 

€=9l  172(2)  (Tex.Coiii.App.)  Correct  separa- 
ble portion  of  judgment  affirmed  notwithstand- 
ing reversal  as  to  the  rest.— Martinez  v.  Bnini, 
549 

«=s>ll73(2)  (Tox.Clv.App.)  Judgment  as  to 
one  defendant  not  disturbed  on  writ  of  error 
by  another  defendant. — Spurgin  v.  Denton 
County  Nat.  Bank.  970. 

<&=>!  175(3)  (Tex.Clv.App.)  Where  no  cause  of 
action  existed  for  plaintiff,  judgment  in  bis  fa- 
vor reversed  without  remand  for  new  trial. — 
Payne  v.  Albright,  288. 

€=3|I75(7)  (Tex.Civ.App.)  Judgment  rendered 
which  trial  court  should  have  rendered. — Smith 
V.  Nesbitt,  1104. 


(P) 


Mandate ,  aad    Proeeedlns*    in    Lower 
Court. 


«=>I207(I)   (Tex.Civ.App.)  Entry  of  appellate 

court's  judgment  in  minutes  of  lower  court  not 
essential  to  its  validitv.— Snn  Antonio  Loan  & 
Trust  Co.  V.  Davis,  612. 

APPEARANCE. 

<S=>I9(4)  (Tex.Civ.App.)  Where  nonresident 
defendant  answered,  the  court  has  Jurisdiction. 
— Hostutler  v.  Alldredge,  953. 

ARGUMENT  OF  COUNSEL. 

See    Criminal   Law,    «=>72C^730;    Trial,    «=» 
106-133. 

ARREST. 

II.  ON  CRIMINAL  CHARUKS. 

®=>63(4)  (Mo.)  If  officer  has  reasonable  cause 
to  suspect  felony  committed,  no  warrant  needed 
for  arrest.— State  v.  Moore,  1056. 

ARSON. 

<@=s>37(l)  (Arlt.)  Evidence  held  sufficient  to 
support  verdict  of  guilty.— Adams  v.  State,  372. 

ASSAULT  AND  BATTERY. 

See  Homicide. 

.     II.   CRIBUNAL  RBSFONSIBIIjITY. 
(A)   Offensea. 

®=>49  (Tex.Cr.App.)  Intent  to  kill  unnecessa- 
ry to  warrant  conviction  of  assault.— Salisbury 
v.  State.  001. 

<3=>54  (Tex.Cr.App.)  Exceeding  speed  limits 
held  not  gross  negligence,  under  aggravated  as- 
sault statute.— Wright  v.  State,  886. 

"Gross  negligence"  defined. — Id. 
<S=354  (Tex.Cr.App.)  One  shooting  at  an  au- 
tomobile to  scare  may  be  guilty  of  aggravated 
assault. — Salisbury  v.  State,  901. 
<S=956  (Tex.Cr.App.)  Instruction  that  use  of 
shotgun  in  threatening  manner  coii.'ititutes  as- 
sault, and  refusal  of  instruction  correctly  defin- 
ing "deadly  weapon,"  held  error. — Jackson  v. 
State,  882. 

(B)   Proaecutlon  and  Pnnlahment. 

€=s>92  (Tex.Cr.App.)  Evidence  held  to  sustain 
verdict  of  guilty  of  aggravated  assault.  ■  Salis- 
bury V.  State.  001. 

®=>95  (Tex.Cr.App.)  Guilt   of  aggravated  a»4^ 
sault  held  for  jury.— Salisbury  v.  State.  001.  i  l^- 
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^»96(7)    (T*x.Cr.A|ip.)  Inetraction  on  negli- 

f«nt    automobile     driving    lieUl    misleading. — 
VriKht  v.  State,  R86. 

€=>96(8)  (Tex.Cr.App.)  Instruction  that  use 
of  shotgun  in  threatening  manner  constitutes 
assault,  and  refusal  of  instruction  correctly  de- 
lining  "deadly  weapon,"  Jield  error.— Jackson  v. 
State,  882. 

ASSESSMENT. 

See    Highways.    ^s'lHS;     Municipal    Corpora- 
tions, «=»407-572. 

ASSIGNMENTS. 

I.  RBdUISITKS   A!«D   VALIDITY. 
(A)   Property,  EMtatea.  and  Rlarhtu  Aa- 

®=38  (Ky.)  Deed  for  expectancy  void.— Snyder 
V.  Snyder,  743. 

Deed  conveying  expectancy  unenforceable 
against  grantor  of  expectancy. — Id. 

Deed  executed  by  mother  with  her  son  to  se- 
cure assignment  of  son's  expectancy  in  her  es- 
tate M(l  valid.— Id. 

Assignment  of  estate  in  expectancy,  void  at 
law,  not  enforceable  in  equity. — Id. 

ASSOCIATIONS. 

See  Beneficial  Associations. 

ASSUMPSIT,  ACTION   OP. 

See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  €=>204-217. 

ATTACHMENT. 

See  Garnishment. 

VIII.   CLAIMS   BY  THIRD   PKHSONS. 

«=9308(3)  (Mo.App.)  Testimony  Aeld  inadmis- 
sible in  claim  procccdiue. — I'aragouUl  Whole- 
sale Grocery  Co.  v.  Middleton,  469. 

X.    LIABILITIES    ON     BOSIDS     OH    tKOBR- 
TAKIN<;8. 

«=3339  (Tex.Clv.App.)  Final  judgment  is 
against  sureties  on  bond  and  principals. — Ros- 
ser  V.  Hale,  968. 

Bond  need  not  be  pleaded.— Id. 

Objection  by  sureties  on  replevy  l)ond  that 
attachment  and  foreclosure  of  chattel  mort- 
gage were  concurrently  pursued  held  unavail- 
ing.—Id. 

ATTORNEY  AND  CLIENT. 

See  Criminal  Law,  <©=>72O-730:    District  and 
Prosecuting   Attorneys;     Trial,    e=>10ft-138. 

II.  RETAINER  AND  AUTHORITY. 

4=»I00  (Mo.)  Judgment  creditor,  whose  attor- 
ney received  proceeds  of  execution  sale,  can- 
not question  validity  thereof,  whether  or  not 
he  caused  sale.— Clelland  v.  Clellaud,  816. 

IV.  COMPENSATION  AND  LIE.M  OF 
ATTORNEY. 

(A)   Feea  and  Other  Remnneratlom. 

^»I49  (Me.App.)  Sustaining  demurrer  to  pe- 
tition held  a  "final  determination."  entitling 
attorney  to  fee. — King  v.  Mann.  506. 
$=>I55  (Ky.)  Court  held  authorizetl  to  pro- 
ceed by  rule  against  attorneys  to  recover  over- 
payment.— Oliver  v.  Braswell,  724. 

BAIL. 

II.   IN   CRIMINAL    PROSECUTIONS. 

^s»40   (Tex.Cr.App.)   Provision   allowing   bail, 
except  tor  capital  offenses,  when  proof  "evi- 
dent." construod.— Ex  parte  Bates,  S7i>. 
^=949  (Tex.Cr.App.)  Bail  held  improperly  de- 
nied in  homicide  case, — Ex  parte  Bates,  879. 


BANKS  AND  BANKING. 

HI.  FUNCTIONS  AND   DEALINGS. 

(B)    Representation    of    Bank    by    Ofllcera 

and  Asente. 

$=>I09(3)  (Mo.App.)  Cashier  of  bank  may  not 
use  notes  due  bank  to  buy  light  plant.— Bank 
of  Mountain  View  t.  McMinds,  166. 

BASTARDS. 

I.   ILLEGITIMACY   IN    GENERAL. 

^s^B  (Ky.)  Evidence  held  to  show  paternity  of 
plaintiff  in  partition. — Tinsley  v.  Tinsley,  730. 
Ijaw  favors  legitimacy. — Id 

BENEFICIAL  ASSOCIATIONS. 

®=»I2  (Tex.Clv.App.)  Rights  of  members  must 
be  settled  in  accordance  with  rules  of  associa- 
tion.—Sawtell  V.  Feser,  960. 
<S=»I4  (Tex.Civ.App.)  Injunction  against  offi- 
cers not  granted  before  appeal  has  been  taken 
under  by-laws.— Sawtell  v.  Feser,  960. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

II.  CONSTRUCTION   AND  OPERATION. 

€=9l26  (Tex.Clv.App.)  To  escape  attorney's 
fees,  maker  of  note  must  show  a  tender  of  pay- 
ment or  its  equivalent.- HoBtntler  v.  Alldredge, 
953. 

Maker's  readiness  and  willingness  to  pay,  if 
notified  in  another  jurisdiction,  held  immaterial 
as  respects  recovery  of  attorney's  fees.— Id. 


IV. 


NEGOTIABILITY^  AND  TRANSFER. 
(A)   Inatramenta  Negotiable. 


$=>I53  (Tex.Com.App.)  "Bearer"  paper  is  ne- 
gotiable.— Mastersoii  v.  Ginners  Mut.  Under- 
writers' Ass'n  of  Texas,  1081. 
iSs^lBO  (Mo.App.)  Provision  for  attorney's  fee 
does  not  make  nonnegotiable.— Canada  v.  Shut- 
tee,  824. 

(B)  Tranafer  Ity  Indoraement. 

€=»I83  (Mo.App.)  Placing  of  payee's  sifrna- 
ture  on  trade  acceptances  after  assi^ee  filed 
suit  held  not  fraudulent.— Metropolitan  Dis- 
count Co.  v.  Wasson,  465. 

V.   RIGHTS  AND  LIABILITIES  ON  INDORSE- 
MENT  OR  TRANSFER. 

(A)    Indoraement  Before  Dellverr  to  or 
Tranafer   by  Payee. 

<S=>225   (Tex.Clv.App.)  Negotiable  Instrument 

Act  inapplicable   to  notes  which  had  matured 

before    act    took    effect. — Spurgin    v.    Denton 

County  Nat.  Bank,  970. 

6=3243   (Mo.App.)   Person  signing  on  back  of 

note   before  delivery  an   indorner. — Canada  v. 

Shuttee,  824. 

€:=>243  (Tex.Clv.App.)  Pa.vce  liable  to  indorsee 

only   as   indorser.- Spurgin  v.  Denton  County 

Nat.  Bank,  970. 

(B)   Indoraement  for  Tranafer. 

€=>299  (Tex.Clv.App.)  Payee's  indorsee  not  re- 
quired to  sue  maker  at  first  or  second  term  of 
court  after  default  where  maker  was  insolvent 
when  note  matured.- Spurgin  v.  Denton  Coun- 
ty Nat.  Bank,  970. 

(D)  Bona  Fide  Pnrclinae'ra. 

<S=»337  (Mo.App.)  Actual  knowledge  of  bad 
faith  necessary  to  charge  purchaser  with 
knowledge  of  fraud. — Bank  of  Hale  v.  Linne- 
man,  178. 

Knowledge  of  fraud  not  inferred  from  facts 
merely  putting  prudent  man  on  inquiry. — Id. 
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$=>356  (Tex.Civ^pp.)  Payee's  indorsee,  a 
bank,  which  could  collect  notes  from  payee, 
Md  not  permitted  to  recover  against  makers. 
— Clarinda  Trust  &  Savings  Bank  v.  Landreth, 
9S9. 

VI.  PRESENTMENT,  DEMAND,   NOTICB, 
AND   PROTEST. 

<^5>394  (Mo.App.)  Indorser  not  liable  in  ab- 
sence of  presentment,  demand,  or  notice. — Can- 
ada V.  Shuttec,  8^. 

VIII.   ACTIONS. 

<S=»395  (Tex.Civ.App.)  Neglect  of  holder  to 
present  note  to  bank  where  payable  releases 
maker  only  from  damages  for  nonpaj'ment. — 
Hostutler  v.  Alldredge,  953. 
^=>443(l)  (Tex.Com.App.)  Equitable  owner  of 
note  executed  and  delivered  to  agent  may  sue 
thereon  in  his  own  name.— Ramsey  v.  Wahl, 
S38. 

^=9457  (Tex.Coin.App.)  Attorney  in  fact  can 
xue  alone  on  note  payable  to  him  as  such. — 
Ferguson  v.  Mansfield,  524. 
€=3460  (Tex.Civ.App.)  No  misjoinder  of  par- 
ties  defendant  in  action  on  notes.— Oregg  v. 
Texas  Bank  &  Trust  Co.,  689. 
<&=>489(7)  (Tex.Coin.App.)  Note  sufficiently 
pleaded,  though  unessential  provisions  not  al- 
leged.—Ramsey  V.  VTahl,  838. 

Note  sued  on  may  be  received  for  all  pur- 
poses where  offered  by  defendants  for  restrict- 
ed purposes. — Id. 

<£=>497(5)  (Mo.App.)  Rule  as  to  burden  ot 
proof  as  respects  good  faith  stated. — Bank  of 
Hale  ▼.  liinneman,  178. 

®=>5I6  (Tex.Civ.App.)  Evidence  held  not  suf- 
ficient to  show  readiness  to  pay  note  at  ma- 
turit.v.— Hostutler  v.  Alldredge,  953. 
®=3525  (Mo.App.)  Evidence  held  not  to  show 
had  faith  or  knowledge  of  fraud. — Bank  of 
Hale  v.  liinneman,  178. 

<S=»537(6)  (McApp.)  Verdict  should  be  di- 
rected when  holder  .lustains  burden  of  showing 
good  faith.— Bank  of  Hale  v.  Linneman,  178. 

BREACH  OF  THE  PEACE. 

^=>2  (Ark.)  No  justification  for  opprobrious 
language  that  prosecuting  witness  was  tres- 
passer.—Schaal  T.  State,  38. 

BRmGES. 

I.  ESTABLISHMENT.  CONSTRUCTION,  AND 
MAINTENANCE. 

«=»20(3)  (Tex.Clv.App.)  Lowest  bidder  not 
vested  with  right  enforceable  by  action  at  law 
or  suit  in  equity.— Holt  &  Co.  t.  Wheeler  Coun- 
ty. 226. 

Commissioners'  Court  may  let  contract  to 
other  than  lowest  bidder.— Id. 

Rejection  of  lowest  bid  proper  on  state's 
threat  to  withdraw  state  aid  on  award  of  con- 
tract to  lowest  bidder.— Id. 
«=920(6)  (Tex.Civ.App.)  Commissioners' 
court's  rejection  of  lowest  bid  not  reviewable 
by  court  without  allegation  of  illegality  oi- 
fraud.— Holt  &  Co.  v.  Wheeler  County,  226. 

Petition  hfW  insufficient  to  show  that  com- 
missioners' court  in  rejecting  lowest  bid  acted 
illegally  or  fraudulently.— Id. 

Contractor  necessary  party  to  suit  to  re- 
strain commissioners'  court  from  entering  in- 
to contract  with  such  contractor. — Id. 

BRIEFS. 

See  Appeal  and  Error,  «=»759-773. 

BROKERS. 

III.  DUTIES    AND   LI-ABILITIES  TO 
PRINCIPAIi. 

<S=>32  (Tex.Civ.App.)  Broker  employed  by 
owner  cannot  become  buyer's  agent  to  obtain 
lower  price.— Abee  t.  Covington,  238. 


IV.  COMPE.\S.ATION   AND   LIEN. 

«=>49(l)  (Mo.App.)  Must  act  within  terms  of 
agency. — Evans  v.  Swetnam,  302. 

Contract  held  to  call  for  cash  sale  of  land. 
-Id. 

<e=>49(3)  (Mo.App.)  Where  broker  was  to 
produce  a  cash  customer,  held,  that  he  could 
not  fix  future  date  for  payment,  and  owner 
was  not  re»iuircd  to  accept  part  cash. — Evans 
V.  Swetnam,  u02. 

^s>52  (Mo.App.)  Real  estate  agent  not  ordi- 
narily required  to  see  that  contract  entered 
into.— f rugh  v.  Tyrrell,  143. 
«=352  (Tex.Civ.App.)  To  entitle  broker  to 
commissions,  purchaser  procured  by  brokers 
need  not  have  bound  himself  by  written  con- 
tract.—Schmidt  V.  Willmann,  629. 
<g=354  (Mo.App.)  Immaterial  how  purchaser 
becomes  able  to  purchase. — Prugh  v.  Tyrrell, 
143. 

Representation  by  broker  as  to  purchaser's 
financial  ability  immaterial.— Id. 

Entitled  to  commission  when  purchaser  able 
to  perform  at  time  for  closing,  though  not  sub- 
sequently.— ^Id. 

9=361(1)   (McApp.)   Commission  not  defeated  ' 
by  failure  to  sell  through  defect  in  title. — Prugh 
V.  Tyrrell,  143. 

®=963(l)    (Mo.App.)  Owner's    refusal    or    in-. 
ability  to  perform  does  not  defeat  commissions. 
—Prugh  V.  Tyrrell,  143. 

<S=»63(I)  (Tex.Civ.App.)  Owner  refusing  to 
sell,  could  not  avoid  liability  on  ground  that  he 
did  Dot  know  name  of  purchaser  procured. — 
Schmidt  t.  Willmann.  629. 
9=965(1)  (Ky.)  Right  to  commission  lost  by 
fraud.--Croxton's  Ex'rs  y.  Henry  A  Flennor, 
763. 

9=>74  (Tex.Clv.App.)  Buyer's  agreement  to 
pay  broker  employed  by  owner  of  land  hdd 
without  consideration. — Abee  t.  Covington,  238. 

Buyer's  agreement  with  owner  to  pay  com- 
mission held  without  consideration. — ^Id. 
9=975  (Ky.)  When  commission  paid  may  be  re- 
covered by  owner. — Croxton's  Ex'rs  v.  Henry 
&  Flennor.  753. 

V.   ACTIONS   FOR   COMPENSATION. 

(S=982(l)  (Tex.Crv.App.)  pptition  held  not  to 
plead  written  contract. — Dreyer  y.  Bass,  654. 
<S=984(I)  (Tex.Clv.App.)  Less  burden  where 
contract  requires  broker  to  be  instrumental  in 
sale. — Culp  V.  Browne,  675. 
<e=>84(2)  (Mo.App.)  Where  broker  executed 
contract,  he  was  bound  to  show  readiness,  will- 
in(;ness,  and  ability  of  other  party  to  contract. 
—Prugh  V.  Tyrrell.  143. 

9:=>84(2)  (Mo.App.)  Burden  on  broker  to 
prove  compliance  with  terms  of  agency  con- 
tract, and  that  he  produced  purchaser  ready, 
willing,  and  able  to  purchase. — Evans  v.  Swet- 
nam, 502. 

<g=986(f)  (Tex.Civ.App.)  Evidence  held  insuf- 
ficient to  show  agreement  to  pay  fixed  commis- 
sion or  percentage. — Menard  v.  Dechman,  631. 
9=>86(4)  (Tex.Clv.App.)  Right  to  commia- 
sions  requiring  brokers  to  be  instrumental  in 
sale  shown  by  evidence;  "instrumental."— Culp 
V.  Browne,  675. 

CANCELLATION  OF  INSTRUMENTS. 

II.   PROCEEDINGS  AND  RELIEF. 

<@=943  (Tex.Civ.App.)  Pleadings  held  not  to  ren- 
der admissible  evidence  of  want  of  considcra- 
tion.— Stephenson  v.  Stitz,  271. 

CARRIERS. 

I.  CONTROL  AND   REGULATION  OF 
COMMON   CARRIERS. 

(A>  In  General. 

9=920(12)  (Ark.)  Evidence  held  not  to  war- 
rant  directing  verdict  for  carrier  in  suit  for 


penalty  for  overcharges. — Chicago, /R; 
Ry.  Co.  T.  McCIanahan,  3S0.ed  by 
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(B)   In^eratatn    and    Internatloaal    Trans-  • 
portatlon. 

^=>30  (Tex.Clv^iip.)  Not  authorized  to  re- 
ceive Koods  for  whioi  no  rate  is  fixed,  filed,  or 
published.— Payee  v.  Bassett,  917. 

II.  CARRIAGE!   OF   GOODS. 
(F)  lioaa  of  or  Injnry  to  Gouda. 

<S=3l08  (Mo.App.)  Not  rendered  absolute)]'  lia- 
ble for  loss  or  damage  by  Carmack  Amendmetit. 
— Bracg  V.  Pnyre,  14S. 

<e=3l08  (Tex.Civ.App.)  Statute  as  to  IJabiUty 
does  not  apply  to  property  which  carrier  is  not 
authorized  to  transport.— Payne  v.  Bassett,  917. 
<e=s>ll2  (Tex.Clv.App.)  Not  liable  for  loss  of 
property  for  which  no  rate  was  filed  or  pub- 
lighed.— Payne  v.  Bassett,  917. 

Recovery  may  be  had  for  property  received 
for  transportation  in  violation  of  law. — Id. 
4X=>I36  (Ark.)  Question  of  intention  to  part 
with  title  on  delivery  to  carrier  lield  for  jury. — 
Barrett  v.  St.  Louis  Southwestern  Ry.  Co., 
800. 

Evidence  held  to  raise  jury  question  whether 
potatoes  were  injured  while  in  carrier's  bands. 
-Id. 

(H)   LimitatlOB  of  lilabtllty. 

$=>I47  (Tex.Clv.App.)  Provision  of  tariff  and 
bill  of  lading  against  transportation  of  certain 
articles  and  as  to  limitation  of  liability  there- 
for not  contrary  to  statute. — Payne  v.  Bassett, 
917. 

$=>  159(3)  (Ark.)  Notice  of  loss  Aeld  not  re- 
quired for  transit  claims. — Barrett  v.  St.  Louis 
Southwestern  By.  Co.,  800. 

(I)  Conneetlna  Cnrrlera. 

4s>l85(i)  (M».App.)  Shipper  must  prove  de- 
livery to  initial  carrier  in  good  condition  to 
create  presumption  of  injury  by  terminal  car- 
rier.—Krallman  V.  lUinois  Cent.  R.  Co.,  830. 
«s»l8S(3)  (Mo.App.)  Recital  in  bill  of  lading 
as  to  condition  of  goods  prima  facie  evidence 
against  carrier  who  issued  it,  but  not  against 
terminal  carrier.— Krallman  v.  Illinois  Ceirt. 
R.  Co.,  830. 

III.  CARRIAOB   or  live:   8TOCK. 

«ss209  (Tex.Civ.App.)  Carrier  liable  for  defec- 
tive cars  furnished  by  belt  line  for  reloading 
cattle.— Lancaster  v.  Hollebeke,  1113. 
4=>2I3  (IMo.App.)  Not  liable  for  delay  in  un- 
loading due  to  congestion  at  stockyards.— Bragg 
V.  Payne,  148. 

«s»2l3  (Tex.Clv.App.)  (Carrier  liable  for  delay 
due  to  strike,  if  it  does  not  use  reasonable  dil- 
igence to  supply  places  of  striking  employees. 
—Panhandle  &  S.  F.  Ry.  Co.  v.  Thompson,  913. 
i^s>2l5(l)  (Mo.App.)  Not  liable  for  death  of 
bogs  from  pneumonia  when  not  shown  due  to 
carrier's  culpability  or  fault. — Bragg  v.  Payne. 
148. 

€=»2I6   (IMo.App.)   Not  liable  at  common  law 
for  damaj^e  to  live  stock  from  inherent  nature 
or  infirmity. — Bragj;  v.  Payne,  148. 
$E»228(I)  (Mo.App.)  No  presumption  from  fact 
that  bogs  are  sick  when  they  arrive  at  desti- 
nation.— BraRK  V.  Payne.  14S. 
«=s>228(3)    (Tex.Civ.An.)  Evidence  that  stock 
died  after  arrival  at  destination  held  admissi- 
ble.— Lnucaster  v.  Hollebeke,  1113. 
4=s>228(S)  (Mo.App.)  Interstate  carrier  not  lia- 
ble when  evidence  is  all  in  and  loss  not  shown 
to  be  due  to  any  failure  of  duty,  though  peti- 
tion based  on  common-law  liability.— Bragg  t. 
Payne.  14S. 

<g=»228(5)  (Tex.Clv.App.)  Evidence  held  to 
warrant  finding  that  employees  of  one  railroad 
were  agents  of  another  in  loading  sheep. — Pan- 
handle &  S.  F.  By.  Co.  V.  Maybugh,  915. 
<8=3229(2)  (Tex.Civ.App.)  Trc.itment  of  stock 
after  negligent  unloading  and  delay  immr.terial 
as  to  application  of  general  rule  as  to  dam- 
ages for  delay.— Panhandle  &  S.  F.  Ry.  Co.  v. 
Thompson,  913. 


«=»229(2)  (Tex.Civ.App.)  Damages  to  stock 
based  on  value  at  place  of  destination. — Lan- 
caster V.  HoUebeke,  1113. 
«=>229(4)  (Tex.Civ.App.)  Damages  against 
initial  carrier  estimated,  not  from  market  value 
at  connecting  point,  but  from  value  at  intend- 
ed destination.— Lancaster  v.  Sogers  &  Adams, 
643. 

<3=»230(3)  (Tex.CIV.App.)  Whether  reasonable 
diligence  was  used  in  supplying  substitutes  for 
strikers  held  for  jury.— Panhandle  &  S.  F.  Ry. 
Oo.  V.  Thompson,  913. 

.£i=»230(3)  (Tex.Civ.App.)  Holding  sheep  in 
cars  overnight  and  forwarding  on  first  regular 
train  not  negligence  as  matter  of  law.— Panhan- 
dle &  S.  F.  By.  Co.  V.  Mayhugh,  915.  . 
€=>230(9)  (Tex.Civ.App.)  In  suit  against  ini- 
tial carrier,  instruction  held  not  so  general  as 
to  permit  jury  to  consider  injuries  on  connecting 
line.— Lancaster  v.  HoUebeke,  1113. 

IV.  CARRIAGE!  OF  PASSBIiaB!R8. 

(A)  Relation    Between    Carrier    and    Paa- 
■enorer.  ' 

«s>247(9)  (Tex.Civ.App.)  Status  of  passen- 
gers not  lost  by  alighting  at  intermediate  sta- 
tion.—Ft.  Worth  &  D.  0.  Ry.  Co.  v.  Haw- 
ley,  659. 

(D)  Peraonal  Injnriea. 

<=9280(5)  (Tex.Clv.App.)  Carrier's  duty  to- 
wards passenger  on  freight  train  stated.— Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Hawley,  659. 
«=>295(l)  (Tex.Clv.App.)  Duty  of  train  oper- 
atives to  keep  lookout  defined.— Ft.  Worth 
&  D.  C.  Ry.  Co.  V.  Hawley,  659. 
4=9298(1)  (Mo.)  Passenger,  to  recover  for  in- 
juries from  jerk  while  riding  on  car,  must  al- 
lege and  prove  it  was  unusual  and  extraordi- 
nary.- Lnycock  v.  United  Bys.  Co.  of  St.  Louis, 
91. 

<S=33I4(2)  (MO.)  Petition  Add  to  sufficiently 
allege  jerk  was  unusual  and  extraordinary. — 
Laycock  v.  United  Rys.  Co.  of  St.  Louis,  91. 
<5=3I4(8)  (Tex.Civ.App.)  Plea  of  carrier's  neg- 
ligence causing  derailment  held  general,  and  not 
particular.— Eastern  Texas  Electric  Co.  v.  Kap- 
pe,  253. 

<@=>3I6(5)  (Tex.CiV.App.)  Derailment  caused 
b^  animal  on  track  raises  rebuttable  presump- 
tion of  negligence. — Eastern  Texas  Electric  Co. 
V.  Kappe.  20.1. 

<S=33I7(9)  (Tex.Civ.App.)  Evidence  of  kUling 
of  cattle  prior  to  dernilmpnt  held  admissible  on 
issue  of  unavoidable  ar>cident— Eastern  Texas 
Electric  Co.. v.  Eiappe.  253. 
«=>320(9)  (Tex.Clv.App.)  I^ck  of  knowledge 
that  stock  caretaker  had  left  train  held  not  to 
relieve  carrier  from  negligence  in  manner  of 
starting  as  matter  of  law.— Ft.  Worth  &  D. 
C.  Ry.  Co.  V.  Hnwley.  650. 
®s>32l  (12)  (Tex.Civ.App.)  In  suit  for  injuries 
from  derailment  caused  by  cow,  instructions 
as  to  duty  to  fence  right  of  way  held  properly 
refused.— Eastern  Texas  Electric  Co.  v.  Kappe, 
253. 

<£=932l(23)  (Mo.)  Instruction  following  allega- 
tions of  petition  held  to  sufficiently  require  find- 
ing that  jerk  was  unusual.- Laycock  v.  United 
Rys.  Co.  of  St.  I.*ui8,  91. 

(19)     Contrlbntorjr    NoKllsence    ot    Peraon 
Iniared. 

<S=>340  (Tex.Civ.App.)  Action  for  death  of 
caretaker  of  stock  held  not  to  present  case  of 
discovered  peril.— Ft.  Worth  &  D.  C.  Ry.  Co. 
V.   Hawley,  fi59. 

<e=>347(5)  (Tex.Civ.App.)  Stock  caretakers 
negligence  in  honrdine  moving  train  held  for 
jury.— Ft.  Worth  &  D.  C.  By.  Co.  v.  Haw- 
ley, 659. 

CERTIORARI. 

II.  PROCEIESDINGS  AND  DKSTEIRMINATION. 

0=»64(l)  (Mo.)  Province  of  Supreme  Court  is 
to  inquire  whether  inferior  court,  upon  facts 
found  by  it,  announcing  a  conclusion  of  law  con- 
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trary  to  last  previous  ruling  of  Supreme  Court. 
—State  ex  rel.  Continental  Ins.  Co.  v.  Reynolds, 

sa 

Supreme  Court  will  not  extend  inquiries  be- 
yond opinion  bt  inferior  court  and  any  plead- 
ing, instruction,  or  written  instrument  referred 
to  theiein.— Id. 

9s>68  (Tann.)  Chancellor's  finding  of  fact,  con- 
curred m  by  Court  of  Civil  Appeals,  conclusive. 
-^Allen  V.  Effler,  67. 

CHANCERY. 

See  Bquity. 

CHATTEL  MORTGAGES. 

II.  FII.INO.  RBCORDING,  AND  REGISTRA- 
TION. 

(A)   Orlrlnnl. 

^=>89  (Mo.App.)  Foreign  mortgage  good  as 
against  creditors  and  purchasers.— Finance 
Service  Corporation  v.  Kelly,  146. 

Foreign  mortgage  governed  by  laws  of  state 
where  executed.— Id. 

III.  CONSTRUCTION  AND  OPERATION. 

(C)  Property  Vortgrng^A,  and  Batatea  and 
Intereata  of  Partlea  Therein. 

^=3)29  (Ma.A|ip.)  Before  condition  broken,  le- 
gal title  is  in  mortgagor. — Olean  BfilUng  Co.  v. 
Tyler,  186. 

V.  RIGHTS  AMD  REMBDIBS  OF  CRBD- 
ITORS. 

«=»i88(2)  (Tex.Coni.App.)  Mortgage  on  sa- 
loon stock  held  void  nnaer  statute. — ^Ramsey  v. 
Wahl,  838. 

CHILDREN. 
See  Infants;  Parent  and  Child. 

CITIES. 

See  Municipal  Corporations. 

aVIL  RIGHTS. 

See  Constitutional  Law,  4=967. 

COMMERCE. 

U.   SUBJECTS   OE*  RBGlIIiATIOir. 

€=s>l6  (Tex.Clv.App.)  Power  to  regulate  em- 
braces instrumeDtaiities,  agencies,  and  means 
by  which  carried  on.— Payne  v.  Bassett,  917. 
4^27(8)  (Ky.)  Section  hand,  repairing  main 
track,  Ael<2  engaged  in  "interstate  commerce." 
— McGaughey  v.  Hines,  742. 

in.    MEANS   AND    METHODS   OF    REGUIiA- 
TION. 


(Mo.)  Whether  stopping  interstate  trains 
is  a  burden  on  commerce  depends  on  adequacy 
of  facilities  otherwise.- State  ex  rel.  St.  Louis- 
San  Francisco  Hy.  Co.  v.  Public  Service  Com- 
mission of  Missouri,  131. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

See  Public  Service  Commissions. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «s>25&-276. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 
See  Sales,  4=9459. 


CONSPIRACY. 

I.  CIVIL  LIABILITY. 

(A)  Acta  Conatttntlna  Conaplrncy  and  Li- 
abllKy  Therefor. 

^»l  (Tex.Com.App.)  Insurance  companies  ma- 
liciously inducing  other  companies  not  to  insure 
liable.— Griffin  v.  Palatine  Ins.  Co..  202. 
<8=»ll  (Tex.Com.App.)  Law  of  qualified  privi- 
lege iietd  inapplicable  in  conspiracy  action. — 
Griffin  v.  PalaUne  Ins.  Co..  202. 

CONSTITUTIONAL  LAW. 

See  Statutes,  «=»26-122. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  speciiic  topics. 

II.    CONSTRUCTION.    OPERATION,   AND 
ENFORCEMENT   OF   CONSTITU- 
TIONAL, PROVISIONS. 

^^12  (Mo.)  Amendment  to  be  fairly  interpret- 
ed.—State  ex  rel.  Lashly  v.  Becker,  1017. 
^=»24  (Mo.)  Amendment  prevails  over  original 
provisions.- State    ex    rel.    Lashly    v.    Becker, 
1017. . 

Initiative  and  referendum  amendment  does 
not  repeal  restrictions  on  legislative  power. 
— Id. 

«=>45  (Tox.Com.App.)  Court  must  declare  act 
unconstitutional  in  clear  case.— Vincent  v.  State, 
1084. 

4=»48  (Ky.)  One  so  asserting  must  show  un- 
constitutionality of  act.— Dalzell  v.  Bourbon 
County  Board  of  Education,  360. 
^=48  (Mo.)  Statute  must  be  upheld  if  pos- 
sible—State ex  rel.  Barrett  v.  May,  124. 
4=>48  (Tox.Com.App.)  Restraint  on  legislative 
power  must  bo  affirmatively  shown.^- Vincent  v. 
State,  1084. 

Courts  favor  constitutionality,  of  statute.— Id. 

III.    DISTRIBUTION     OF    OOVERNMBNTAL 
PO'WERS  AND   FUNCTIONS. 

(A)    liCKlalatlTe    Powera    and    Delegation 
Thereof. 

^»56  (Ark.)  Legislature  could  vest  chancery 
court  with  jurisdiction  to  wind  up  affairs  and'  • 
adjudicate  liabilities  of  highway  district.— Bow- 
man Engineering  Co.  v.  Arkansas  &  Missouri 
Highway  Dist.,  399. 

4=>56  (Mo.)  Act  creating  municipal  court  with 
concurrent  jurisdiction  with  circuit  court  of 
the  county  held  unconstitutional;  "municipal 
corporation."— State  ex  rel.  Barrett  v.  May, 
124. 

Judicial  power  of  the  state  disposed  of  by 
Constitution. — Id. 

4=>65  (Mo.)  Delegated  powers  not  affected  by 
initiative  and  referendum  amendment.— State 
ex  rel.  Lashly  v.  Becker,  1017. 
4=365  (Tonn.)  Statute  creating  special  district 
held  not  to  make  voting  bonds  a  condition  pre- 
cedent.— Greenwood  v.  Rickman,  425. 

<B)  Jndlclal  Powera  and  Fnnctlona. 

<S:=70(I)  (Tex.Civ.App.)  Provisions  not  ex- 
tended beyond  apparent  intent  of  Legislature. 
—Williams  v.  Magouirk,  640. 
^370(3)  (Ky.)  Courts  cannot  question  wis- 
dom or  policy  of  statute  limiting  recovery  for 
death  of  employee  to  pecuniary  loss  sustained 
by  dependents.— Chesapeake  &,  O.  Ry.  Co.  v. 
Maggard's  Adm'r,  736. 

IV.  POLICE  POWER  IN   GENERAL. 

®=98l  (Tox.)  "Police  power"  defined.— .Spann 
V.  City  of  Dallas,  513. 

Police  power  cannot  invade  fundamental  lib- 
erties of  citizen. — Id. 

Police  power  founded  on  public  necessity. 
— ^Id. 

V.  PERSONAL  CIVIL  AND  POLITICAL 
RIGHTS. 

4=>87  (Tox.)  Particular  use  of  private  prop-TJp 
erty   cannot  be   abridged  unless  it   endangers^ 
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public  health,  public  safety,  or  public  welfare. 
— Spann  v.  City  of  Dallas,  513. 

X.  E«ti;AI<  FROTBCTIOX   OF  LAWS. 

«=>220  (Temi.)  Act  creating  special  district 
held  not  to  discriminate  against  colored  chil- 
dren.—Greenwood  V.    Riokman,   425. 

CONTEMPT. 

See  Injunction,  ^=>221. 

I.  ACTS  OR   CONDUCT  COHSTITUTINtt 

CONTEMPT    OF    COLKT. 

^=>2I  (Ky.)  Court  held  authorized  to  pro- 
<;eed  by  rule  against  attorneys  to  recover  over- 
payment and  to  adjudge  them  guilty  of  con- 
tempt.—Oliver    V.    Braswell,   724. 

CONTINUANCE. 

See  Criminal  Law,  <3=»60S. 
9s>3  (Tex.Civ.App.)  Appearance  case  for 
April  term  needs  no  continuance  from  the  Feb- 
ruary term. — Cleveland  v.  Spencer,  632. 
^=9/  (Tex.Civ.App.)  Motions  within  discretion 
of  court.— Gregg  v.  Texas  Bank  &  Trust  Co., 
689. 

9s>30  (Mo.App.)  Answer  held  not  to  surprise. 
— Groo  V.  Sanderson,  177. 

<S=>5I  (5)  (TM.Civ.App.)  Motion  for  lacking 
in  showing  of  diligence^— McKinzie  v.  Sutton, 
674. 

«=»5I(5)  (Tex.Civ.App.)  Motions  for  further 
continuance  properly  overruled. — Gregg  v.  Tex- 
as Bank  &  Trust  Co.,  689. 

CONTRACTS. 

See  Assignments;  Bills  and  Notes;  Frauds, 
Statute  of;  Release;  Sales;  Stipulations; 
Vendor  and  Purchaser. 

I.  RBdDISITES    AND    VALIDITY. 
(B)    P»r(teai,    PropoiialM,    and    Arceptmipe. 

«=»i!8(3)  (McApp.)  Evidence  held  sufficient 
to  show  agreement  to  pay  cashier  earnings  on 
certain  stock. — Cruse  v.  Esliuger,  496. 

(D)   Conalaleradon. 

«=960  (Ky.)  "Valuable      consideration"      de- 
fined.— Snyder  v.   Snyder,   74;{. 
9=>54(l)   (Tex.Civ.App.)  Leaving  rig  on  prem- 
ises is  consideration  for  promise  to   pay   for 
delay.— Banner  Oil  &  Gas  Co.  v.  Gordon,  945. 

(F)     L,«KaIltr    of    Object    and    of    Coimld- 
eration. 

€=>I27(3)  (Ky.)  Beneficial  association  by-law 
that  presumption  of  death  should  not  apply  con- 
trary to  public  policy. — Modern  Woodmen  of 
America  v.  Hurford.  24. 

<£=9l37(i)  (Tex.Clv.App.)  Effect  of  partial  ille- 
gality stated.— C.  ('.  Slaughter  Cattle  Co.  v. 
Potter  County.  205. 

<t=>l37(2)  (Tex.Civ.App.)  Valid  portion  of  con- 
tracts sustained.- C.  0.  Slaughter  Cattle  Co.  v. 
Potter  County.  295. 

<&=>i4l(l)  (Tex.Civ.App.)  Declared  against 
pulilic  poligr  only  where  injury  is  clear. — C.  C. 
Slanghter  (Jattle  Co.  v.  Potter  County,  205. 

II.  CONSTRUCTION  AND   OPERATION. 
(A)   General   Rnle>  o(  Coniitrnettan. 

C=>I47(I)   (Mo.App.)  Object  of  parties   must 
be  kept  in  view. — Evans  v.  Swctnam,  502. 
€=>I53  (Tex.Civ.App.)  Construction  rendering 
legal  adopted.— C.   C.   Slaughter  Cattle  Co.  v. 
Potter  County.  295. 

®=3l55  (Ark.)  Ambiguous  contract  construed 
against  party  who  prepared  it. — Wisconsin  & 
Arkansas  Lumber  Co.  v.  Fitzhugh,  1001. 
<@=3l67  (Ky.)  Parties  presumed  to  contract 
with  reference  to  laws. — Dalzell  t.  Bourbon 
County  Board  of  Education,  360. 


®=9l76(2)  (Ark.)  Intention  of  parties  to  ambig- 
uous contract  for  jury. — ^Wisconsin  &■  Arkansas 
Lumber  Co.  v.  Fitzhugh,  1001. 

(D)  Pla«;e  «■«  Time. 

€=s>2l  I  (Ky.)  Time  held  of  the  essence  of  con- 
tract for  construction  of  grade.— Napier  v. 
Trace  Fork  Mining  Co.,  766. 
<!=»2I2(2)  (Ky.)  Mortgagee  licld  to  have  waited 
reasonable  time  as  agreed  before  enforcing  or- 
der of  sale. — Harris  v.  Harvey,  14. 

IV.   RESCISSION   A.^D  ABANDONMENT. 

<8=>270(2)  (Arfc.)  One  rescinding  must  act 
promptly.— New  York  Life  Ins.  Co.  v.  Adams. 
412. 

V.  PERFORMANCE  OR  BREACH. 

<d=>300(l)  (Ky.)  Contractor  not  entitled  to 
amount  to  be  paid  on  performance  before  cer- 
tain date,  though  performance  on  that  date  was 
prevented  by  influenza  epidemic. — Napier  t. 
lYace  Fork  Minin-  Co.,  7ti6. 
<S=>303(5)  (T«x.Civ.App.)  Driller  ready  to 
perform  can  recover  at  contract  rate. — Banner 
Oil  &  Gas  Co.  V.  Gordon,  945. 

VI.  ACTIONS  FOR   BREACH. 

<=»333(5)  (Tex.Com.App.)  Provisions  which 
do  not  qualify  or  alter  tiiose  breached  need 
not   be   alleged.— Ramsey   v.    Wahl,   838. 

CONVERSION. 

See  Trover  and  Conversion. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Electrici- 
ty; Gas;  Joint-Stock  Companies;  Munici- 
pal Corporations;  Public  Service  Commis- 
sions; Railroads;  Street  Railroads;  Tele- 
graphs and  Telephones. 

I.    INCORPORATION    AND    ORGANIZATION. 

<S=929(2)  (Tex.Com.App.)  Foreign  corpora- 
tion held  a  corporation  de  facto,  legality  of 
which  was  not  subject  to  collateral  attack. — 
Scharbauer  v.  Lampasas  County,  533. 

IV.    CAPITAL,     STOCK,     AND     DIVIDENDS. 
(B)   Sabacrlpdon   to    Stock. 

®=37l  (Tenn.)  Amendment  of  charter  over 
protest  of  minority  stockholder,  to  provide  for 
issuance  of  preferred  stock,  held  not  author- 
ized.—Born  V.  Beasley,  Inc.,  62. 

Independent  of  Acts  1905.  c.  174,  laws  con- 
fer no  authority  to  amend  charter  to  provide 
for  issuance  of  preferred  stock.— Id. 
€=»80(ll)  (Tex.Civ.App.)  In  suit  to  rescind 
subscription,  evideucc  as  to  statement  by  ageut 
and  as  to  refusal  to  accept  security  held  a<l- 
uiissible.— Texas  Co-op.  Inv.  Co.  v.  Clark,  97o. 

(E)   Intercat.  DIvidenaa.  and  New  Stork. 
€=9l55(4)    (Ky.)    Dividend    belongs    to    party 
owning  stock  at  time  it  is  declared. — Lobaco 
Co.  V.  Chaffin,  990. 

Contract  that  stock  should  be  sold  "in  full 
and  not  in  part"  construed  not  to  mean  that 
previously  declaied  dividends  would  bcloug  to 
purchaser.— Td. 

<S=I55(5)  (Ky.)  Allegation  that  directors  by 
proper  entry  on  records  declared  a  dividend 
equivalent  to  alleging  dividend  duly  declared. — 
Lobaco  Co.  v.  Cliaffin,  993. 

AVhere  there  was  no  issue  as  to  profits  to  pay 
dividends  declared,  refusal  to  hear  evidence 
thereon  or  submit  such  issue  not  error. — Id. 

VII.   CORPOR.\TE   POWERS   AND 
l.l.\BILITIES. 

(A)     Extent    and     KxrrriHe    ot    Potvern    in 
<Beneral. 

€=>370(l)  (Tex.Com.App.)  Has  same  latitude 
in  transaction  of  business  as  individual  in  same 
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character  of  business. — Scaly  Oil  Mill  &  Mfg. 
Vo.  V.  Bishop  Mff.  Co.,  850. 
^s»383  (Tex.C»in.App.)  Gpneral  manager  oc- 
cupies position  of  general  ageot  and  since 
corporation  can  act  only  through  agents  be  is 
virtually  the  corporation. — Sealy  Oil  Mill  &  Mfg. 
Co.  V.  Bishop  Mfg.  Co.,  830. 

(li)  Repreaentntlon  of  Corporation  by  0(- 
<l<*erH  nnd   AtccntK. 

<S=»399(7)    (Tex.C»in.App.)  General    manager 
of   corporatioa   operating   gins    apparently   au- 
thorized contract  to  sell  cotton  seed.— Sealy  Oil 
MiU  &  Mfg.  Co.  V.  Bishop  Mfg.  Co..  850. 
®=»400   (Tex.Com.App.)   General  manager  held 
authorized  to  do  everything  that  the  corpora- 
tion itself  could  do,  including  execution  of  con- 
tracts notwithstanding  by-law.— Sealy   Oil  MiU 
&  Mfg.  Co.  V.  Bishop  SIfg.  Co.,  850. 
4=s407(5)   (Mo.App.)  General  munager  of  cor- 
poration  dealing    in    poultry    could    authorize 
agents  to  buy  poultry  for  corporation. — WiUis 
V.  Ozark  Poultry  &  Egg  Co.,  476. 
«=3426(2)    (Mo.)   "Uatiiication"    can    be   made 
only    b.v    one    autliorizi'd    to    act. — Grafeman 
Dairy  Co.  v.  Nortliwestern  Bank,  435. 
<S=»432(I2)   (Mo.App.)  Evidence  held  to  prove 
person  who  bought  poultry  was  acting  as  cor- 
poration's agent. — Willis  v.   Ozark  Poultry   & 
Egg  Co.,  476. 

(C)   Property   nnd    Conveyancea. 

€s»442  (Mo.)  Conveyance  of  property,  not  in 
course  of  business,  must  be  authorized  by  di- 
rectors.— Grafeman  Dairy  Co.  v.  Northwestern 
Bank,  435. 

Corporate  acts,   such  as   the  conveyance  of 
lands,  require  assent  of  directors. — Id. 

(D)   Contracts   and   Indebtedneaa, 

€=>458  (Tex.Com.App.)  Contract  to  se)l  cot- 
ton seed  by  corporation  engaged  in  operation 
of  cotton  gins  held  not  ultra  vires.— Sealy  Oil 
Mill  &  Mfg.  Co.  v.  Bishop  Mfg.  Co..  850. 

(P>  CiTlI  Ae«lona. 

^=>503(l)  (Tex.Civ.App.)  An  agent  Jicld  to  be 
the  local  agent  for  a  corporation,  so  that  ac- 
tion could  be  maintained  against  it  in  the  coun- 
ty wherein  the  agent  had  his  office.— Cassidy- 
Southwestem  Commission  Co.  v.  AVheeler  & 
Martin.  1095. 

@=>5I9(3)  (Mo.)  Evidence  held  to  show  gran- 
tee's knowledge  trust  deed  w^as  not  authorized 
by  board  of  directors. — Grafeman  Dairy  Co.  v. 
Northwestern  Bank,  <33. 

VIII.  INSOI.VEKCr   AND  RBCBIVBRS. 

<t:?>544(l)  (Ark.)  Revesting  title  in  seller  held 
illegal  preference. — Miller  Kubber  Co.  of  New 
York  V.  McKennon,  42. 

€s»566(6)  (Ark.)  Attachment  against  corpo- 
ration held  properly  vacated  as  a  preference  on 
the  application  of  employees  where  claims  were 
allowed  as  preferred. — Miners'  &  Citizens'  Bank 
V.  Mazine  Mining  Co.,  51. 

.\I.    DISSOIil'TION    AKD    FORKBITURB    OF 
FRA.\CHISB. 

®=>592  (Tonn.)  Dissension  between  stockhold- 
ers held  snch  as  to  justify  intervention  of  eq- 
uity and  appointment  of  receiver  to  wind  up 
affairs. — Nashville  Packet  Co.  v.  Neville,  (54. 
$=9612  (Tenn.)  De  facto  dissolution  or  wind- 
ing up  may  be  effected  through  chancery  court. 
—Nashville  Packet  Co.  v.  Neville,  64. 
€=3614(1)  (Tenn.)  If  stockhokler  joined  in  bill 
could  sue  to  dissolve,  immaterial  hill  was  not 
formally  authorized  and  was  signed  for  corpo- 
ration without  authority.— Nashville  Packet  Co. 
V.  Neville,  64. 

XII.   FOREIG.V   CORPORATIONS. 

$=9631  (Tex.Com.App.)  Courts  must  enforce 
rule  of  comity  permitting  foreign  corporation 
to  transact  business  in  state  until  modified  by 


Legislature. — Scharbauer  v.  Ijampasas  County, 
5.33. 

COSTS. 

III.  PBRSOKS.  PROPBRTY.  AND  FUNDS 
UaBi,B. 

€=»I00  (Tenn.)  Costs  in  suit  for  winding  up 
should  be  divided  between  plaintiff  and  defend- 
ant stockholders.— Nashville  Packet  Co.  v.  Ne- 
ville, 64. 

IV.   SBCVRITY  FOR  PAYHBNT. 

<S=>I34  (Tex.Com.App.)  Bond  on  file  for  sev- 
eral years  unattackeil  held  valid.— Osborn  v. 
Younger,  558. 

V.   AMOUNT,   RATB,  AND  ITBMS. 

€=9 182  (Tex.Clv.App.)  No  allowance  for  ex- 
pense of  making  certified  copy  of  decree. — Wil- 
liams V.  Simon,  257. 

VII.    ON    APPEAL,    OR    ERROR,    AND    ON 
NEW  TRIAL,  OR  MOTION  THEREFOR. 

<S=s>238(2)  (Tex.Civ.App.)  Taxed  against  ap- 
pellee on  reformation  of  judgment  when  ob- 
jections raised  on  motion  for  rehearing. — 
Counts  V.  Dobbs,  716. 

COUNTIES. 

n.   GOVERNMENT  AND   OFFICERS. 
(D)  Olilcera  and   Asenta. 

^=>94(2)  (Tex.Com.App.)  Irregular  jjaymcuts 
by  county  treasurer  held  proper  credits  where 
ratified  by  commissioners'  court. — Gussett  v. 
Nueces   County,  857. 

IV.  FISCAL  MANAGEMENT,  PI:bI.IC  DEBT, 
SECVRITIBS,  AND  TAXATION. 

$=>I50(3)  (Ky.)  Taking  insurance  in  co-op- 
erative company  held  not  an  iudeiinite  assump- 
tion of  liability  which  might  exceed  constitu- 
tional limitation  as  to  indebtedness. — Dalzell  v. 
Bourbon  County  Board  of  Educiition,  360. 
«S9I96(I)  (Tox.CJv.App.)  Contract  by  com- 
missioners' court  without  advertising  for  bid» 
can  be  set  aside  in  suit  by  taxpayer. — Holt  & 
Co.  V.  Wheeler  County,  226. 

COURTS. 

See  Contempt:  Justices  of  the  Peace;   Remov- 
al of  Causes. 

I.  NATI'RE,   EXTEi\T,    AND   EXERCISE   OF 

JURISDICTION    IX    UE.NEHAL,. 

®=>5  (Tex.Com.App.)  Essential  character  of 
suit  determines  jurisdiction, — Pierce  v.  For- 
eign Mission  Board  of  Southern  Baptist  Con- 
vention. ,'>52. 

<3=323  (Tex.Com.App.)  .Turisdiction  cannot  be 
(conferred  by  consent.— Pierce  v.  Foreign  Mis- 
sion Board  of  Southern  Baptist  Convention, 
552. 

II.  ESTABLISHMENT,  ORft.4MZATION,  AND 

PROCEDURE    IN    UENEH.AL,. 

(D)  Ralea  of  Declalon,  Adjndlrationa. 
Oiilnlona,  and  Records. 

<S=»9l(i)  (Mo.App.)  Court  of  Appeals  bound 
by  Supreme  Court's  construction  of  statute. — 
Gammon  v.  McDowell,  461. 
^=s9l(l)  (Mo.App.)  Observations  in  Supreme 
Court's  opinion  upon  which  no  ruling  was  based 
not  binding  on  Court  of  Appeals.— Poague  v. 
Mallory,  491. 

®=397(5)  (Ky.)  State  court  must  follow  opin- 
ions of  United  States  Supreme  Court  as  to 
compensation  recoverable  under  federal  Em- 
ployers' Liability  Act. — Chesapeake  &  O.  Ry. 
(.'o.  v.  Maggard's  Adm"r.  730. 
<&=>97(5)  (Tox.)  Decision  of'Uuited  States  Su- 
preme Court  settles  nonliability  of  railroad 
company  under  government  control. — Schaff  v. 
Mason.  520. 

<@=397(5)  (Tex.Civ.App.)  Decision  by  United 
States  Supreme  Court  as  to  liability  of  tele- 
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graph  company  held  final— Western  Union 
Telegraph  Co.  r.  King,  286. 
i&=>97(5)  (Tex.Civ.App.)  Decision  by  United 
Ktates  Supreme  Court  that  telegraph  company 
is  not  liable  for  acts  during  government  control 
is  final.— Western  Union  Telegraph  Co.  v.  Dick, 
287. 

$=9 1 07  (Ark.)  Effect  of  decision  on  appeal, 
stated.— Dickson  v.  Board  of  Directors  of  Long 
Prairie  I^vee  Dist.,  45. 

$=9 1 07  (Mo.)  Language  of  decision  to  be  con- 
strued with  reference  to  circumstances. — State 
ex  rel.  Lashly  v.  Becker,  1017. 
<@=9l07  (Tex.Civ.App.)  Decisions  construed 
with  reference  to  question  under  consideration. 
— liatham  v.  Kistler,  838. 

III.  COVRTS   OF   GBNBRAI<  ORIGINAL 
JURISDICTION. 

(A)    Oronnda   of   Jariadlctlon    la    G'eneral. 

«=»I2I(6)  (Tex.Civ.App.)  Jurisdiction  not 
lost  because  amount  sued  for  is  reduced  in  re- 
sponse to  special  pleas.— Smith  v.  Nesbitt, 
1104. 

IV.  COURTS    OF    LIMITBD    OR    INFERIOR 

JURISDICTION. 

«=»I69(4)  (Tm.Clv.App.)  County  court  held 
not  to  bsTe  jurisdiction  where  interest  was 
asked  b.v  .supplemental  pleading. — Stallings  t. 
WiUiams,  636. 

V.  COURTS    OF    PRORATB    JURISDICTION. 

4^202(5)  (Tex.Com.App.)  On  probate  ap- 
peal district  court's  jurisdiction  is  limited  to 
6 rebate  questions. — Pierce  t.  Foreign  Mission 
^oard  of  Southern  Baptist  Convention,  552. 

District  court  cannot  exercise  its  jurisdiction 
over  titles  on  probate  appeal. — Id. 

District  court  has  only  jurisdiction  given  by 
Constitution   or   statutes. — Id. 

Consent  judgment  determining  title  on  pro- 
bate appeal  is  beyond  jurisdiction. — Id. 

VI.   COURTS  OF   APPGSI.I.ATE  JURIS- 
DICTION. 

(B)  Court*   of   Particular  State*. 

«=»23l(6)  (Mo.App.)  A  contention  held  to 
raise  constitutional  question,  of  which  appel- 
late court  had  no  jurisdiction. — Commerce  Trust 
Co.  v.  Syndicate  Lot  Co.,  150. 
«=>23I(I9)  (Mo.)  Constitutional  question  de- 
cided by  United  States  Supreme  Court  does 
not  give  Missouri  Supreme  Court  jurisdiction. 
—Ham  V.  Chicago,  B.  &  Q.  Ry.  Co.,  1046. 
^=>23l(22)  (Mo.App.)  Constitutional  question 
held  in  case  before  decision  in  appellate  court. 
^Commerce  Trust  Co.  v.  Syndicate  Lot  Co., 
150. 

^=>23l(23)  (Mo.)  Constitutional  question 
raised  for  first  time  on  motion  for  new  trial 
held  not  to  give  Supreme  Court  jurisdiction. 
—Ham  V.  Chicago,  B.  &  Q.  By.  Co.,  1040. 
^=»23l(23)  (Mo.App.)  Constitutional  question 
held  not  properly  raised  below. — Commerce 
Trust  Co.  V.  Syndicate  Lot  Co.,  150. 
<S=>23I(5I)  (Mo.App.)  Appeal  involving  $7,-' 
6(X)  judgment  and  right  to  take  nonsuit  as  to 
$10,()00  claim  held  within  jurisdiction  of  Court 
of  Appeals.- Wall  v.  Kansas  City  Gag  Co.,  161. 

VIII.   CONCURRENT  AND   CONFI.ICTING 
JURISDICTION,   AND  COMITY. 

<A)    Court*   of    Same    State,   aad    Transfer 
of  Cause*. 

*=9472(2)  (Tex.Civ.App.)  Court  of  Civil  Ap- 
peals cannot  restrain  criminal  prosecution  for 
violation  of  dty  ordinance. — City  of  Graham  v. 
Seal.  668. 

«=»472(4)  (Tex.Com.App.)  District  court  can- 
not take  administration  of  estate  from  probate 
court. — Pierce  v.  Foreign  Mission  Board  of 
Southern  Baptist  Convention,  552. 

District  court  can-  enforce  agreement  to  com- 
promise will  contest- Id.  i 


«s»475(5)  (Tex.Com.App.)  District  court  can- 
not appoint  receiver  to  administer  estate. — 
Pierce  v.  Pierce,  667. 

<B)  State  Court*  and  United  States  Courts. 

<&=»489(7)  (Tex.Clv.App.)  SUte  courts  have 
jurisdiction  of  boat  owner's  suit  to  recover 
amount  paid  to  discharge  maritime  lien  for 
supplies  furnished  to  lessees.— Seagraves  v. 
Texas  &  6.  S.  S.  Co.,  955. 

CRIMINAL  LAW. 

See  Abortion;  Adultery;  Arson;  Assault  and 
Battery,  «=34!>-9e;  Bail,  «=340-4g;  Breaidi 
of  the  Peace;  Embezzlement;  False  Pre- 
tenses; Forgery;  Grand  Jury;  Homicide; 
Indictment  and  Information;  Larceny;  Libel 
and  Slander,  ®E3l46;  Perjury;  Rape,  ^=>54; 
Vagrancy. 

I.    nature:    AND    BLISMBNTS    OF    CRIMB 

AND    DBFE^SISS    IN    GBNBRAL.. 


(Arte.)  Statute  does  not  impliedly  re- 
peal common  law  with  respect  to  other  offenses 
of  same  general  character.^^tate  v.  One  Ford 
Automobile,  378. 

Statute  adopting  common-law  offense  with 
different  penalty  impliedly  repeals  common  law 
as  to  penalty. — Id. 

€=>I0  (Ark.)  Offense  of  obtaining  goods  by 
false  pretenses  is  statutorv.— State  v.  Bond. 
801. 

®»I4  (Tex.Cr.App.)  Conviction  dismissed 
where  law  was  changed  after  conviction. — ^Haig- 
ler  V.  State,  10fl:{. 

«=>I5  (Tex.Cr.App.)  Where    law    is    repealed 
before  judgment  becomes  final,  conviction  will 
be  dismissed.— Holland  v.  State,  213. 
€=»27  (Ky.)  "Felony"      and      "misdemeanor" 
distinguished.— Lee  Lewis,  Inc.,  v.  Dosch,  355. 

V.    VBNI'E. 

(A)  Plaee  of  BrlnarlnK  Prosecution. 

<S=>i08(l)  (Tex.Cr.App.)  Venue  is  in  county 
where  abortion  was  committed. — Crossett  v. 
SUte,  599. 

<S=3ll2(2)  (Tex.Cr.App.)  Venue  in  county  in 
which  drugs  producing  abortion  were  taken. — 
Crossett  v.  Sute,  599. 

Vlll.    PRELIMINARY     COMPLAINT,     AFFI- 
DAVIT, WARRANT,  EXAMINATION,  COM- 
MITMENT  AND   SUMMARY  TRIAL. 

«=32ll(2)  (Tex.Cr.App.)  Oath  to  complaint, 
administered  by  county  attorney's  assistant,  is 
insufficient. — Anthony  v.  State,  678. 

X.   EVIDENCE. 

(A)  Judicial  Notice,  Preaaniptlona,  amd 
Burden  of  Proof. 

$=3304(6)  (Ark.)  Judicial  knowledge  taken  of 
boundaries  of  county  and  county  seat.— WeJJs 
V.   State,   7«8. 

$s>306  (Tex.  Cr.  App.)  No  presumptions 
against  accused.— Painter  v.  State,  588. 

(B)  Fact*    in    I*Hne    and    Relevant    to    I*- 

*ne*,  aad  Re*  Ueatie. 

€=»35l(3)  (Tex.Cr.App.)  Evidence  of  flight 
held  admissible.- Riiudell  v.  .estate,  908. 
^=>3SI(5)  (Tex.Cr.App.)  Evidence  of  conceal- 
ment held  admissible— Rnndell  v.  State,  908. 
®=3359  (Tex.Cr.App.)  That  another  had  been 
associated  in  conspiracy  held  inadmissible. — 
Boone  v.  State,  580. 

(C)  Otker  OCen*e*.  and  Charaeter  of  Ac- 

cnaed. 

^9369(6)  (Ark.)  Evidence  of  conviction  for 
transporting  liquors  held  admissible  to  show 
character  of  defendant's  business. — Casteel  v. 
•State,  386. 

<Sr336»(8)  (Tex.CrJVpp.)  Admission  of  evi- 
dence of  antecedent  offenses  proper   when  it 


1133 


INDEX-mOB»X 


Xor  c«Mi  la  Dm  JHc.  *  AmJUg.  Key-No.Scrie*  *  Indexes  im  nunc  topic  and  KBY-MCIOBKB 


ChrtaUMl  Z«w 


terds  to  solve  some  controverted  issue. — CtosB- 
liD  V.  State,  906. 

«s»37l(2)  (T«x.Cr>Vpp.)  Evidence  of  other 
traawtctions  admissible  to  show  intent. — Run- 
dell   V.    State,   906. 

Distinct  offenses  admissible  as  to  intent. — Id. 
«s>37i(IO)  (Ark.)  Evidence  of  conviction  for 
transporting  liquors  keM  admissible  to  show 
intent.— Casteel  v.  State,  386. 
«=»377  (Ark.)  Evidence  of  character  with 
reference  to  trait  involved  in  charge  is  admis- 
sible.—Seatou  V.  State,  794. 

(D)  Materiality   and   Competeney   in    Gen- 

eral. 

«=»386  (Ark.)  Evidence  that  bloodhounds, 
soon  after  following  trail  of  accused,  success- 
fully followed  human  trails,  admissible.- Adams 
▼.  State,  372. 

«s>394  (TeX.Cr.App.)  Testimony  of  finding 
illicit  still  m  defeitdant's  premises  not  objec- 
tionable inerely  because  witness  had  no  search 
warrant.— Sbaddix  v.  State,  602. 

Testimony  of  finding  illicit  still  on  defend- 
ant's premises  held  not  open  to  objection  of 
witness  being  a  trespasser. — Id. 

(E)  Beat   and   Secondary   and   Demonatra- 

tlve  Evidence. 

^=>404(3)  (Tex.Cr.App.)  Identification  of 
poison  bottle  held  sumcient  for  admission  of 
evidence.— Cook  v.  State,  875. 

Introduction  of  bottle  claimed  to  have  con- 
tained poison  administered  not  objectionable. — 
Id. 

<F)   AdmlHaloaa.   Deelnrattona,   and    Hear- 
say. 

«=>406(2)  (Tax.Cr.App.)  Statements  made 
to  officer  admissible. — .letty  v.  State.  589. 
$=>406(4)  (T6x.Cr.App.)  Statements  of  ac- 
cused relevant  to  an  offense  before  a  grand  jury 
are  admissible  as  original  testimony.— Crosslin 
T.  State,  905. 

€=>409  (Tex.Cr.App.)  Intercourse  may  be 
shown  by  defendant's  extrajudicial  admissions, 
if  corroborated.— Cadle  v.  State,  894. 
€=413(1)  (Teot.Cr.App.)  Evidence  of  self- 
serving  declaration  held  properly  excluded. — 
"Watt  v.  State.  888. 

«=34I9, 420(8)  (Tex.Cr.App.)  Testimony  as 
to  statement  made  in  defendant's  absence,  with 
which  defendant  was  not  shown  to  have  any 
connection,  held  inadmissible. — Hurst  v.  State, 
902. 

4=3419,420(10)  (Ky.)  Hearsay  evidence,  in- 
(Ucating  defendant  had  alienated  affections  of 
deceased's  wife,  held  prejudicial.- Sain  v.  Com- 
monwealth, 368. 

(O)  Acta    and    Deelaratlana    of    Conaptra* 
tora  and  Codefendanta. 

«=3423(3)  (Ky.)  Evidenee  of  threat  to  kill  by 
member  of  accused's  crowd  held  admissible- 
Sparks  V.  Commonwealth,  767. 
^s>427(5>  (Ky.)  Declarations  of  one  defend- 
ant not  in  presence  of  defendant  being  tried, 
incompetent,  without  prima  facie  proof  of  con- 
spiracy.— Sain   V.    Commonwealth,   368. 

(I)   Opinion  Evidence. 

^9450  (Ky.)  Where  defendant  and  de- 
ceased's wife  were  jointly  indicted,  witness' 
conclusion  there  was  undue  intimacy  held  in- 
competent.—Sain  V.  Commonwealth,  368. 
«=345l(3)  (Tex.Cr.App.)  Statement  of  de- 
fendant's appearance  held  a  shorthand  render- 
ing of  the  facts.— Cook  v.  State,  875. 
4=9465  (T»x.Cr.App.)  Opinion  of  nonexpert 
witness  as  to  defendant's  sanity  held  inadmis- 
sible for  want  of  proper  predicate.— Gardener 
T.  State,  897. 

(J)   Teatlmony  of  Aecomplieea  and   Code- 
fendanta. 

4^3>508(7)  (Tex.Cr.App.)  Identity  of  accom- 
plice witness  with  person  convicted  and  par- 


doned held  sufficiently  established  to  render 
him  competent  to  testify.— Boone  v.  State,  580. 
<8:a5IO  (Tex.Cr.App.)  Extrajudicial  confes- 
sion, proved  only  by  aa  accomplice,  is  insuffi- 
cient to  convict- McOlaster  v.  State,  598. 
<S=»5II(I)  (Ark.)  Evidence  held  sufficient  to 
corroborate  accomplice.— Casteel  v.  State,  386. 
€=s>SII(2)  (Tex.Cr.App.)  Evidence  corrobo- 
rative of  accomplice's  testimony  as  to  accused's 
identity  must  "tend"  to  connect  him  with  of- 
fense.—Boone  V.  State,  580. 

Corroborative  evidence  of  accomplice's  testi- 
mony need  not  be  soffieicnt  alone  to  show  guilt. 
—Id. 

Test  of  sufficiency  of  evidence  corroborative 
of  accomplice  stated. — Id. 

Evidence  A  eld  insufficient  as  not  tending  to 
connect  accused  with  offense. — Id. 
4=9SII(3)   (Tex.Cr.App.)      Corroborative   evi- 
dence of  accomplice's  identification  of  accused 
may  be  circumstantial.— Boone  v.  State,  580. 

(K)   Confeaslona. 

4=>53l(2)    (T«x.Cr.App.)      Evidence     as     to 
whether  defendant  regarded  himself  under  ar- 
rest when  making  an  unwarned  confession  held 
admissible.- Gardener  v.  State,  897. 
«=>534(2)    (Tex.Cr.Appi.)     Extrajudicial    con- 
fessions and  corroborative  evidence  held  suf- 
ficient to  convict.— Cadle  v.  State,  894. 
4s>535(i/2)  (Tex.Cr.App.)     Extrajudicial  con- 
fession   held  available   to  aid  in    establishing 
corpus  delicti.— McGlaster  v.  State,  598. 
4=3535(2)   (Tex.Cr.App.)      Extrajudicial   con- 
fession insufficient  alone  to  support  conviction. 
—Richardson  v.  State,  578. 

(L)    Evidenee  at  Prelimlnarr  EzaminatiOM 
or  at  Former  Trial. 

«=>543(l)  (TeK.Cr.App.)  Reproduction  of 
testimony  given  on  former  trial  permissible, 
witness  being  out  of  state.— rCook  v.  State,  876. 

(M)  'WelKlit  and  Snfflclency. 
®»S64(I)   (Ark.)  Evidence   held   sufficient  to 
establish  venue.— Wells  ▼.  State,  798. 

XI.  TIME    OF    TRIAL    AND    CONTINDAITCE. 

4ss603(9)  (Tex.Cr.App.)  Application  for  con- 
tinuance for  absence  of  witness  held  insuffi- 
cient.—Jetty  v.  State,  589. 

XII.  TRIAI.. 
(A)  Preliminary  Proeeedlnsa. 

4=s>62B(7)  (Tex.Cr.App.)  Rebuttal  witness* 
name  not  required  on  indictment. — Sbaddix  y. 
State,  602. 

(B)  Conrae  and  Conduct  of  Trial  in  Gen- 
eral. 

<fts>649(l)  (Tex.Cr.AM.)  Refusal  to  permit 
counsel  to  retire  to  office  to  draw  np  written 
charges  held  error.— Anthony  v.  State.  578. 
4=3656(6)  (Tex.Cr.App.)  Court  should  not 
state  opinion  as  to  materiality  of  impeaching 
testimony. — Coleman  v.  State,  898. 

(C)  Keoeption  of  Bvidenea. 

®=>66S(7)  (Tex.Cr.App.)  Exclusion  of  testi- 
mony of  defendant's  wife  not  put  under  rule 
held  error. — Crosslin  v.  State,  905. 
^=»678(l)  (Mo.)  Refusal  to  require  state  to 
elect  as  to  particular  date  of  embezzlement 
held  not  error. — State  v.  Julin,  818. 
4=3678(2)  (Tex.Cr.App.)  Where  indictment 
covered  many  offenses,  state  shnuld  elect  be- 
fore defendant  introduced  his  evidence. — Cross- 
lin 7.  State,  905. 

(B)  Ararnnienta  and  Condnct  of  Counsel. 
4s>720(8)  (Tex.Cr.App.)  Remarks  of  state's 
attorney  held  legitimate  inference  from  proven 
facts.- Boone  v.  State.  .580. 
4=3721(3)  (Tex.Cr.App.)  Remarks  of  connseL 
held  not  comment  on  accused's  failure  to  t^lp 
tify.— Boone  v.  State,  580.  3 
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<8=»72l(6)   (Tex.CrApp.t     District  attorney's 

reference  to  defendant's  failure  to  testify  held 
not  to  require  reversal. — Rundell  v.  State,  008. 
^=3726  (Ark.)  Argument  invited  by  defend- 
ant's argument  does  not  require  reversal. — 
Seaton  V.  State,  794. 

<©=»730(I6)  (Ark.)  Court's  action  -ftcW  to  cure 
erroneous  argument  of  prosecutor. — Seaton  v. 
State,  794. 

(K)    Province   of  Conrt   and   Jnr^   In   Gen- 
eral. 

<SS9742(I)  (Mo.Ap|l.)  Credibility  of  testimony 
of  interested  witness  for  jury. — State  t. 
Moore,  478. 

(G)   Necesaltr,  Reqnialte*.  and  Sufllelenor 
of  InMrnctlonii. 

®s>804(2)   (Tex.Cr.App.)     Statutory  prorision 
for   written   charge   may   be   waived   in  misde- 
meanor casPH.— Anthony  v.   State.   578. 
^=3806(3)    (Ky.)  Failure  to  repeat  reasonable 
doubt  in  subsequent  instruction  held  not  preju- 
dicial.— Strong  v.  Clommonwealth,  20. 
<S=»806(3)   (Tex.Cr.App.)  Instruction   on   rea- 
sonable doubt  need  not  be  applied  to  the  charge 
on  facts.— Byrd  v.  State,  891. 
<S=38I4(6)  (Tex.Cr.App.)   Special     charge     on 
theory  not  suggested  by  evidence  properly  re- 
fused.—Rundell  V.  State,  908. 
«=>8r4(8, 9)    (Tex.Cr.App.)  That  niece  of  ac- 
complice bad  been  associated  in  conspiracy  held 
not  to  require  instruction  to  acquit  if  she  com- 
mitted the  oflfensc. — Boone  v.  State,  580. 
<e=s»8l4(l7)   (Tex.Cr.App.)  Charge  on  circum- 
stantial   evidence   need    not   be   given    where 
state  relies  in  part  on  such  evidence. — Coleman 
V.  State,  898. 

lOvidence  held  circumstantial  and  not  to  war- 
rant instruction  as  to  circumstantial  evidence. 
—Id. 

«^8I4(I7)  (Tex.Cr.App.)  Showing  fraudu- 
lent intent  by  circumstances  does  not  require 
a  charge  on  circumstantial  evidence. — Rundell 
V.  State,  908. 

<@=38I4(20)  (Ky.)  Instruction  on  petit  larceny 
not  supported  by  evidence. — Strong  v.  Common- 
wealth. 20. 

<8s»822(IO)  (Ark.)  Instruction  on  effect  of 
character  evidence  held  not  reversible.— Seaton 
v.   State,  794. 

$=>822M7)  (Ark.)  Instruction  to  convict  of 
unlawful  sale  if  defendant  aided  another  in 
purchasing  liquor,  held  harmless,  in  view  of 
context. — Lindsey  v.  State,  782. 

(H)   Reqnoiitii   for   Inntrnrtiona. 

€=>829(l)  (Ark.)  Refusal  of  instructions 
covered  by  instructions  given  not  error. — Lind- 
sey V.  State,  782. 

®=3829(3)  (Tex.Cr.App.)  Charge  substan- 
tially covered  by  given  charge  properly  refused. 
•  -Maier  v.  State,  576. 

^=>829(5)  (Tex.Cr.App.)  Refusal  of  ac- 
cused's instruction  on  right  to  see  husband  not- 
withstanding injunction  cured  by  main  charge. 
-   Otl  V.  State,  903. 

<@=»829(I0)  (Tex.Cr.App.)  Xo  error  in  refusal 
of  charge  covered  in  cuarge  given. — Cadle  v. 
State.  t>94. 

€=829(12)  (Tex.Cr.App.)  Correct  charge 
properly  refused,  where  <H>vered  by  charge 
given. — Gardener  v.  State,  S97. 

tal)    Cuatody,    Coii4lu<*t«    nud    Deliberatloua 
^  of  Jnry. 

«=»850  (Tex.Cr.App.)  That  another  than  reg- 
ular oflicer  for  a  moment  had  charge  of  jury 
not  error. — Cook  v.  State.  KTT>. 
€=»859  (Tex.Cr.App.)  Part  only  of  a  witness' 
tcKtimony  may  be  read  to  jury. — Byrd  v.  State, 
891. 

(K)  Verdict. 

e=»878f2)  (Tex.Cr.App.)  Verdict  need  not 
s-pecify  the  count  on  which  founded.— Byrd  ▼. 
State,  b^l. 


<S=>878(2)  (TeK.Cr.App.)  Verdict  susUinable 
under  either  of  two  counts  upheld. — CaHle  v. 
State,  894. 

<e=>878(5)  (Tex.Cr.App.)  Conviction  under 
one  count  an  acquittal  of  offense  charged  in 
withdrawn  count. — I^ee  v.  State.  lOIKl. 
9=3881(1)  (Mo.)  General  verdict  sufficient, 
where  but  one  charge  is  submitted.— State  v. 
Julin,  818. 

Xin.    MOTIONS   FOR   KEillir   TRIAL  AND   IN 
ARREST. 

9=3922(7)  (Tex.Cr.App.)  Judgment  reversed 
for  omission  of  written  charge. — Crawford  v. 
State.  214. 

<S=>925'/2  (3)  (Tex.Cr.App.)  New  trial  manda- 
tory, when  jury  discussed  matter  not  in  evi- 
dence.— Suddatb  v.  State.  210. 
«=>949(2)  (Tex.Cr.App.)  Swearing  to  motion 
for  new  trial  for  newly  discovered  evidence  nec- 
essary.- Bobo  v.  State,  878. 

XIV.  JUDGMENT,   SBNTKNCB,   A>D   PINAL 
COMMITMENT. 

9=>982  (Tex.Cr.App.)  Evidence  of  accused's 
immoral  life  after  death  of  husband  admissible 
on  issue  of  suspended  sentence. — Ott  v.  State, 
903. 

9=3992  (Mo.)  Court's  pronouncement  of  min- 
imum sentence,  where  jury  assessed  punish- 
ment below  limit  prescribed  by  law.  held  not 
violative  of  defendant's  constitutional  rights. — 
State  T.  Julin,  818. 

XV.    APPR.M,    AND    ERROR.    AND 
CERTIORARI. 

(B)  Prciientatlon  and  Rcaervatlon  In  Lovr- 

er  Conrt  of  Gronnda  of  Revlevr. 

9s»  1036(1)    (Ark.)  Xo  complaint   of   evidence 
in  absence  of  objections.- Cegars  v.  State,  36. 
9=1036(1)    (Ark.)  Admission  of  evidence,  not 
objected    to,   cannot    be   reviewed. — Seaton    v. 
Stptc,  794. 

«=>! 038(1)  (Ark.)  No  complaint  of  instruc- 
tions in  absence  of  objections. — Ogars  v.  State, 
36. 

9=>I038(I)  (Ark.)  Instruction  not  considered 
in  absence  of  objection.— Wells  v.  State,  798. 
9=>I038(I)  (Tex.Cr.App.)  Charges  and  ob- 
jections, not  shon-n  to  have  been  called  to 
court's  attention,  not  considered  on  appeal.— 
Kosarek  v.   State.  884. 

9=»I038(3)  (Tex.Cr.App.)  Correct  charge  t» 
be  presented  with  exception  to  charge  in  mis- 
demeanor cases. — Wright  v.  State.  88G. 
9=>l043r2)  (Ark.)  Instruction  to  convict  of 
unlawful  sale  if  defendant  aided  another  in  pur- 
chasing liquor,  held  harmless  in  view  of  ab- 
sence of  specific  objection. — Lindsey  t.  State, 
782. 

9=»I043(2)  (Ark.)  Specific  objection  must  be 
made  to  errors  in  instruction  on  crcdibilitv. — 
Seaton  v.  State.  794. 

9=>I044  (Tex.Cr.ADp.)  To  complain  of  testi- 
mony as  surprise,  there  must  have  been  effort 
for  postpomunent.— Slmddix  v.  State.  602. 
9=»  1054(1)  (Ky.)  Objections  to  testimony 
available  on  appeal  only  on  exceptions.— Sparks 
V.  Commonwealth,  767. 

(C)  ProceedlniCH    for    TrnuHter    of    Cauae. 

anil  KfTect  Tliereof. 

<g=»l077  (Tex.Cr.App.)  Affidavit  of  inability 
to  pay  will  entitle  accused  to  a  statement  of 
facts.- Fennell  v.   State,  .S,S.5. 

Affidavit  of  poverty,   not  called   to  attentio-i 
of  trial  judge  held  not  to  require  reversal. — Id. 

(O)   Record  and   Preceedlnca  Not   In   Rec- 
ord. 

€=3  1086 (1 3)  (Tex.CrJVpp.)  Appeal  dismissed 
for  absence  of  judgment  in  record. — Walling  v. 
State.   SSS. 

9=1090(5)  (Tex.Cr.App.)  Refusal  to  require 
election  between  counts  not  reversible  error. 


1135  rxniOX-DIGRST  OHulMl  I-aw 

For  cmaea  In  OceJHc.  *  Am J>ls.  Ke7-No.Scrles  *  Indexei  Ke  same  topic  and  KEY-NUMBER 


in  absence  of  bill  of  exceptions. — Cadle  ▼. 
State,  894. 

<E=s>IOgO(8)    (Tex.Cr.App.)   Evidence     not     re- 
viewed  in    absence   of   bill    of    exceptions    and 
statement  of  facta.— Gay  v.  State,  211. 
<S=I090(8)    (Tex.Cr.App.)  Errors  in  reception 
of  evidence  not  considered,  in  absence  of  bills 
of  exceptions. — Whitely  v.  State,  213. 
<5==>I090(I3)    (Tex.Cr.App.)   Argument,  not  re- 
viewed  iu   absence   of   bill   of   exceptions   and 
statement  of  facts.— Gay  v.  State,  211. 
<S=3l090(l4)   (Tex.Cr.App.)  Judgment  reversed 
for  omission  of  written  charge   in  absence  of 
bill  of  exceptions. — Crawford  v.  State,  214. 
<S=»I09I(I)    (Tex.Cr.App.)  Bill    of    exceptions 
should  not  consist  of  questions  and  answers. — 
.Jetty  V.  State.  68». 

<9=3l09l(3)  (Tax.Crj^pp.)  BiU  of  exceptions 
held  not  to  show  error.— Jetty  v.  State,  58». 

Bill   of   exceptions  held  incomplete,    and   not 
to  show  error. — Id. 

<e=>l09l(4)  (Tftx-CrApp.)  Inadmissibility  of 
admitted  testimony  must  be  shown  by  state- 
ment of  facts  or  bill  of  exceptions.— Shaddix  v. 
State,  602. 

e=>l09l(9)  (Tex.Cr.App.)  BiU  of  exceptions 
to  refusal  of  special  charges  not  shown  to  have 
been  presented  to  court  before  reading  of  main 
charge  held  insufficient.— Hurst  v.  State,  902. 
«s»IOS4  (Tm.Cr.App.)  Conviction  affirmed,  in 
absence  of  statement  of  facts  or  bill  of  ex- 
ceptions.—Zigmond  v.  State,  212;  Corzine  v. 
State.  21.S. 

<=>I094  (Tex.Cr.App.)  Conviction  affirmed,  in 
absence  of  statement  of  facts,  bill  of  excep- 
tions, and  error  in  record.— Phillips  v.  State, 
S79. 

<e=3'l097(4)  (Tex.Cr.App.)  Inadmissibility  of 
admitted  testimony  must  be  shown  b.v  state- 
ment of  facts  or  bill  of  exceptions.^Shaddix  v. 
State.  602. 

Statement  of  facts  necessary  for  review  of 
sufficiency  of  evidence.— Id. 
<3=»I097(5)    (Tex.Cr.App.)  Exception  to  charge 
not  considered,  in  absence  of  statement  of  facts. 
—Zigmond  v.  State,  212. 

«s»l097(5)  (Tex.Cr.App.)  Judgment  reversed 
for  omission  of  written  charge  iu  absence  of 
statement  of  facts.— Crawford  v.  Stato.  214. 
^s»l097(5)  (Tex.Cr.App.)  No  complaint  of 
diarge  in  absence  of  statement  of  facts. — Huey 
V.  State,  887. 

^esl098    (Tex.Cr.App.)    Stenographer's   notes 
in  question  and  answer  form  not  statement  of 
facts  on  appeal.— Huey  v.  State,  887. 
<3=>I099(I0)       (Tex.Cr.App.)      Statement     of 
facts,  not  approved  by  trial  court,  not  consid- 
ered—Shaddix  v.  State.  602. 
<S=>III0(6)    (Tex.Cr.App.)       Shovring    insuffi- 
cient for  withdrawal  of  statement  of  facts  for 
authentication.- Shaddix  v.   State,  602. 
«=>!  1 19(4)   (Tex.Cr.App.)  Offer   to    introduce 
evidence  held  not  shown  to  be  erroneous.— Jetty 
V.  State,  589. 

<=sl  120(1)  (Tex.Cr.App.)  Question  as  to  ad- 
missibility of  evidence  held  to  be  properly  be- 
fore the  court.— Watt  v.  State.  888. 
49=>l  120(8)  (Tex.Cr.App.)  Bill  of  exceptions 
held  vague  and  insufficient. — Jetty  v.  State.  ij89. 
^=»l  124(3)  (Tex.Cr.App.)  Merits  of  motion 
not  considered,  in  absence  of  evidence  on  trial. 
—Anderson  v.  State,  885. 

(E)  AHDlirnnirnt  of  Brrora  nnd  Brletii. 
'^=>l  130(4)   (Ky.)  Appeal    dismissed,    in    ab- 
sence of  brief,   where   no  prejudicial   error. — 
Kelley  v.  Commonwealth,  357. 

<F)   Dlsniasal,    HearlnK,    and    RehearinK. 

«=»II3I(I)   (Tex.Cr.App.)  Leave  to  withdraw 

appeal  granted  on  affidavit  in  proper  form. — 

Pay  V.  State,  885. 

<SX=>li3l(5)   (Tex.Cr.App.)  Appeal      dismissed 

where  defendant  has  escaped.— Toliver  v.  State, 

214. 


(G)   Review. 

<&=>!  134(3)   (Mo.App.)  Moot  question  not  de- 
cidedj — State  v.  Warren,  163. 
<$=»l  144(3)    (Tex.Cr.App.)   No  presumption  of 
improper  alteration  of   indictment  from  inter- 
lineation.— Maier  v.  State,  576. 
®=>II44(7)   (Tex.Cr.App.)  In  absence   of   bill 
of  exceptions,  presumed  that  refusal  of  contin- 
uance was  proper. — Whitely  v.  State.  213. 
«=9|  144(12)    (Tex.Cr.App,)  Inference  from  bill 
of  exceptions  that  witness  saw  neither  defend- 
ant nor  deceased  on  day  of  homicide. — Coolt  v. 
State,  875. 

$s3l  144(15)  (Tex.Cr.App.)  Presumption  on 
appeal  held  to  be  that  jury  received  the  repro- 
duction of  testimony  desired.- Byrd  v.  State, 
891 

(8=slf 44(18)  (Tex.Cr.App.)  Denial  of  new 
trial  because  of  discrimination  in  forming  grand 
jury  presumed  correct  where  not  supported  by 
evidence  on  appeal. — Bradford  v.  State,  212. 
<8s>l  144(18)  (Tex.Cr.App.)  In  absence  of  evi- 
dence, appellate  court  must  assume  court  prop- 
erly overruled  motion  for  new  trial.— Jackson 
V.  State,  882. 

<3=>l  153(3)  (Ark.)  Discretionary  tx>  permit 
testimony  to  be  adduced  out  of  time.— Wells  v. 
State,  798. 

©=»  1153(5)  (T«K.Cr.App.)  Discretion  of  trial 
court  as  to  exclusion  of  witnesses  not  put  un- 
der the  mle  may  not  be  arbitrarily  exercised. 
—Crosslin  T.  State,  905. 
4e»I  159(2)  (Ky.)  Verdict  not  set  aside,  un- 
less palpably  against  evidence. — Strong  v.  Com- 
monwealtb,  20. 

•Ss»l  166(1)  (Mo.)  Permission  granted  prose- 
cuting attorney  to  indorse  names  of  additional 
witnesses  on  indictment  during  trial  held  not 
ground  for  reversal. — State  v.  Julin,  818. 
$=3(166(9)  (Tex.Cr.App.)  No  injury  for  re- 
fusing continuance. — Ott  v.  State,  903. 
€=>l  168(2}  (Ky.)  Impeachment  of  character 
witnesses  Dy  particular  wrongful  acts  showing 
interest  held  proper,  and  failure  to  limit  ef- 
fect of  evidence  *<■/</_  not  prejudicial.— SparKs 
V.  Commonwealth,  7(57. 

^=>l  168(4)  (Ark.)  Iitstriiction  to  disregard 
removed  prejudice  from  erroneous  refusal  to 
exclude  evidence. — Wells  v.  State,  798. 
^=>l  169(1)  (Mo.)  Hearsay  cvidcuce  tin  fact 
undisputed  held  harmless.- State  v.  Moore, 
1050. 

®=>il69(l)  (Tex.CrJVpp.)  Prosecuting  wit- 
ness' testimony  tliat,  on  former  trial,  he  iden- 
tified stolen  property  as  his,  held  harmless. — 
Boone  v.  State.  .^.SO. 

€=3l  169(6)  (Tex.Cr.App.)  Any  error  in  ad- 
mission of  bottle  harmless  in  view  of  sentence, 
—Cook  V.  State.  875. 

<S=>I(69(7)  (Tex.Cr.App.)  Introduction  of 
judgment  not  error  where  party  convicted  tes- 
tified she  pleaded  guilty.— Cadle  v.  State.  894. 
<gs>l  169(8)  (Mo.App.)  Xo  complaint  of  favor- 
able error. — State  v.  Moore,  478. 
<S=>I  169(12)  (Tex.Cr.App.)  Evidence  that  de- 
fendant was  at  his  residence,  where  woman  also 
lived,  when  witness  called  at  his  place  of  busi- 
ness, held  admissible  in  prosecution  for  adul- 
tery.—Cadle  V.  State.  804. 
©=»l  l70"/2(3)  (Ark.)  Admission  of  evidence 
not  reviewable,  where  only  question  objected 
to  was  unanswered.— Seaton  v.  State.  794. 
$=5l  172(8)  (Ky.)  Instruction  on  petit  larceny 
not  supported  by  evidence  is  harmless. — Strong 
v.  Commonwealth,  20. 

€=>II72(8)  (Tex.Cr.App.)  Submission  of  tak- 
ing in  county  other  than  where  prosecuted  held 
harmless.- Byrd  v.  State,  891. 


(H)  Determination  and  Dliipoaltlan  ot 
Cana«. 

<S=9l  186(4)  (Tex.Cr.App.)  Judgment  reversed 
for  omission  of  written  charge  in  absence  of 
bill  of  exceptions  and  statement  of  facts,— 
Crawford  v.  State.  21-feigi,i,ed  by  LjOOglC 
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«=»i  186(4)  (Tex.CrJ\pp.)  No  reversal  by  rea- 
son of  faulty  instruction  not  affectinf  result. — 
Maier  v.  State,  576. 

Defining  practice  of  medicine  held  not  preju- 
dicial, in  prosecution  for  not  registerins  cer- 
tificate.— Id. 

CUSTOMS  AND  USAGES. 

«sa5  (Ark.)  Wholesale  dealer  not  presnmed 
to  have  contracted  with  reference  to  local 
custom  in  town  in  which  retail  business  is  sit- 
uated.—Markstein  Bros.  Millinery  Co.  v.  J.  A. 
White  &  Co.,  39. 

4=38  (Mo.)  Statutes  cannot  be  abrogated  by 
custom.— Frese  v.  Chicago,  B.  *  Q.  R.  Co.,  97. 
«=9l2(2)  (T»x.Clv.App.)  Seller  of  seed  po- 
tatoes held  to  have  contracted  with  regard  to 
usages  and  customs  of  particular  market. — 
Rutberford-Brede  Co.  v.  Reichardt  &  Schidta 
Co.,   1108. 

<8=>I5(I)  (Mo.App.)  Usage  known  by  parties 
to  sale  competent  evidence  as  to  time  for  de- 
livery.— Wehmeier  v,  Yontz,  141. 

DAMAGES. 

in.  GROUNDS  AND  8URJBCTS  OB>  COMPEN- 
SATORY  DAMAOBS. 

(A)  Direct  or  Remote,  ContlaKcnt,  or  Pro- 
■pectlve  Conaeqnencea  or  Loaae*. 

4=934  (Mo.)  Recoverable  for  loss  flowing 
from  negligent  treatment. — Staehlin  v.  Hoch- 
doerfer,  1000. 

VI.    MEASURE    OF    DAMAGES. 
(B>  iBjvrlea  to  Prop«rtT> 

9=>II3  (Tex.Clv.App.)  Measure  of  damages 
for  injuries  to  automobile  sold  by  plaintiff  is 
difference  in  value  immediately  before  and  im- 
mediately after  accident. — Blevins  v.  Houston 
Electric  Co.,  987. 

VII.   INADE417ATE   AND  EXCESSIVE 
DAMAGES. 

«=9(3I(4)  (Tex.Clv.App.)  $2,400  held  not  ex- 
cessive for  broken  ribs,  etc. — Hines  r.  Smith, 
654. 

«=s»l32(8)  (Mo.)  Verdict  for  $12,500  for  loss 
of  practical  use  of  arm  reduced  to  $7,000. — 
Parks  V.  United  Rvs.  Co.  of  St.  Louis.  1067. 
<S=  132(9)  (Mo.)  $10,000  held  not  excessive 
for  loss  of  major  porfion  of  foot  by  iVi  year 
old  child.— Foster  v.  Kansas  City  Rys.  Co., 
1070. 

<e=»l32(t4)  (Ky.)  $1,800  held  not  excessive 
for  chronic  conjunctivitis  of  eye. — Lexington  & 
E.  Ry.  Co.  v.  Sexton,  773. 

«=>I32(I4)  (Mo.)  Verdict  for  $5,000  for  in- 
jury to  face  and  eyes  held  not  excessive. — Lay- 
cock  V.   United  Rys.   Co.   of   St.   Louis,   91. 

VIII.   PLEADING,   EVIDENCE,  AND 

ASSESSMENT. 

(B)  Evidence. 

«s»l73(2)  (Mo.App.)  Testimony  of  one  selling 
brooms  as  to  average  profits  not  inadmissible. 
— Laycock  v.  United  Rys.  Co.  of  St.  Louis,  91. 

(C)  Prooeedinira  tor  AaaeaameBt. 

«=?2I6(2)  (Mo.App.>  Actual  damages  suscep- 
tible of  proof  should  not  bo  left  to  jury's  specu- 
lation.—Davis  V.  Davis,  182. 
$=>2I6(3)  (Mo.)  Instruction  as  to  loss  of 
time  not  erroneous  as  alloning  double  dam- 
ages.—Ijaycook  V.  United  Rys.  Co.  of  St.  Louis, 
91. 

<8=»2I6(8)  (Mo.)  Petition  held  not  to  limit  fu- 
ture earnings,  and  hence  instruction  was  not 
required  to  do  so. — Laycock  v.  United  Rys  Co. 
of  St.  Louis,  91. 

Instruction  not  erroneous  because  not  limit- 
ing damages  to  those  shown  by  evidence. — Id. 
4=>2I6(8)    (Mo.)   Instruction   should   limit   re- 
covery to  amount  stated  in  pleadings.— Parks 
T.  United  Rys.  Co.  of  St.  Louis,  1067. 


Instruction  as  to  future  loss  of  earnings  held 
not  erroneous. — Id. 

€ss>2l6(9)  <Mo.App.)  Instruction  on  damages 
for  medioU  services  is  error,  where  not  war- 
ranted by  evidence.— Davis  v.  Davis,  182. 

DEATH. 

I.  EVIDENCE  OP  DEATH  .4ND  OF  SCRVI. 
VOMSHIP. 

^92(1)  (Ky.)Pre8umption  applies  to  one  ac- 
quiring residence  in  another  state.— Modern 
Woodmen  of  America  v.  Hurford,  24. 

II.  ACTIONS  FOR   CAUSING   DEATH. 

(D)  Pteadlnv  nnd   Evidence. 

<S=976  (Ky.)  Evidence  held  insufficient  to  show 

employee's  injury  caused  death.— Cincinnati,  N. 

O.  &  T.  P.  Ry.  Co.  V,  Perkins'  Adm'r.  776. 

(E)   Damaarea,   Forfeiture,  or  Fine. 

4:s>89  (Ky.)  Compensation  for  grief  not  re- 
coverable under  federal  act.— Chesapeake  &  O. 
Ry.  Co.  V.  Maggard's  Adm'r,  7S6. 
<S^9I  (Ky.)  Dependent  parent's  recovery  un- 
der federal  act  not  subject  to  credit  1^  amount 
paid  by  joint  tort-feasor  to  parent  administra- 
tor of  deceased's  estate.- C^hesapeake  &  O  R?. 
Co.  V.  Maggard'a  AdmV,  736. 
«s>99(S)  (Ky.)  $4,000  for  son's  death  held 
excessive.— Chennneake  &  O.  Ry.  Co.  y.  Hag- 
gard's Adm'r,  736. 

DEEDS. 

See  Mortgages;  Taxation,  €=>760. 

I.  REQUISITES   AND  VALIDITY. 

(A)  Nature  and  Eaaciltlala  of  Conveyanr- 

ea  In   Qeneral. 

€=>I5  (Mo.)  Voluntary  deed  good  at  law. — 
Melvin  v.  Hoffman,  107. 

(B)  Form    and    Contents    ot   Ina'tramenta. 

«5>38(l)  (T«nih)  Description  not  identified 
as  applicable  to  only  one  tract  not  good.— Case 
T.  Brier  HiU  Collieries,  57. 

(E)  VallditT. 
«=»68(|i/2)   (Ky.)  Executed  by  one  unable  to 
understand  nature  and  effect  thereof  unenforce- 
able.—Huffaker  y.  Brammer,  727. 
<S=>72(I)   (Ky.)  "Undue    influence"    defined.— 
Huffaker  v.  Brammer,  727. 
®:»72(l)   (Mo.)  Undue  influence  need  not  be 
exerted   at  time  of   execution. — Cook  v.   Hig- 
gins,  807. 

<g=>72(4)  (Mo.)  Effect  of  blood  relationship 
as  to  undue  influence.— Cook  v.  Higgins,  807. 

III.   CONSTRUCTION  AND   OPERATION. 
(A)  General  Rnlea  of  Conatrnotlon. 

4=»93  (Mo.)  Intent   of  grantor   to   be   ascer- 
tained.—Nations  V.  Spence,  1064. 
4s>l09  (Mo.)  Want    of    technical    knowledge 
presumed   as  to   grantors   signing  by  mark. — 
Nations  y.  Spence,  1964. 

Ignorance  of  scrivener  and  grantors  con- 
sidered in  construing  deed.— Id. 

(B)  Property  Conveyed. 

«s»ll4(l)  (Ky.)  Held  to  convey  title  to  en- 
tire lot.— Parker  v.  Thomas  C.  Cecil  Lodge, 
No.  ,175.  F.  &  A.  M..  16. 

Conveyance  of  right  to  second  story  of  build- 
ing subsequently  erected  limited  to  replace- 
ments.— Id. 

(C)   Batatea  and  Intereata  Created. 

®=3l24(3)  (Ky.)  Conveyance  of  title  to  lot 
held  not  defeated  by  reservation  (rf  ingress 
and  egress. — Parker  y.  Thomas  C.  Cecil  Lodge, 
No.  375,  F.  &  A.  M.,  16. 

<&=9l29(4)  (Mo.)  Instrument  held  to  create 
life  estates  with  remainders;  "heirs." — Na- 
tiona  y.  Spence,  lOW- pigi,,,,  ^y  UOOglC 
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«=»I33(I)    (Mo.)  Construed  in  favor  of  Tested 
remainders. — Melvin   v.   Hoffman,   107. 
^9l33(2)   (Mo.)  Language  held  to  grant  vest- 
ed  remainder. — Melvin   v.   Hoffman,   107. 

(D)  Exeeptiona  and  Reaervatloaa. 
4s>l43  (Ky.)  Right  to  occupy  necessary  por- 
tions as  liome,  and  not  life   estate,   held  re- 
served.— Tussey  v.  G  rone's  Adm'r,  8. 

(B)   Coadltlona  mnd  Reatrietlona. 

^3>I48  (Mo.)  Conveyance  held  not  invalid  as 
being  in  restraint  of  marriage.—Mations  v. 
Spence,  1064. 

(F)  IiOaa  or  Rellnqnlatament  of  Rishta. 
^9l77  (Mo.)  Voluntary  deed  not  revocable. — 
Melvin  v.  Hoffman,  107. 

«=>I79  (Tex.Coin^pp.)  Grantee  returning 
deed  estopped  to  claim  title.— Cooper  v.  Hin- 
man,  564. 

IV.  PLEADIKO  AHD  BVIDBNCB. 

4=>I90  (Ky.)  Evidence  of  mental  incapacity 
admissible  on  question  of  undue  influence. — 
Tussey  v.  Crone's  Adm'r,  8. 
«=>I96(I)  (^Ky.)  Presumption  of  grantor's 
mental  capacity  may  be  overcome. — Hnffaker  v. 
Brammer,  727. 

«=>I96(2>  (Ky.)  Burden  of  proof  of  good 
faith  in  grantee,  where  relationship  close.— 
Huffaker  v.  Brammer,  727. 
4=3196(3}  (Mo.)  Presumption  of  undue  in- 
fluence arises  where  fiduciary  relation  exists. — 
Cook  V.  Higgins,  807. 

4=9210  (Kyi)  In  suit  to  cancel,  evidence  held 
not  to  show  payment  of  cash  conBidevation.— 
Tussey  v.  Grone  s  Adm'r,  8. 
(S=>2II(I)  (Ky.)  Evidence  held  to  show  gran- 
tor mentally  incapacitated.— Huffaker  v.  Bram- 
mer, 727. 

«s>2ll(3)  (Tex.Clv.App.)  Evidence  held  to 
prove  that  grantor  signed  and  acknowledged 
instrument  as  a  deed. — Da-vis  v.  Hudson,  1100. 
4=>2II(4)  (Ky.)  Evidence  held  to  support 
findings  of  fraud  and  undue  influence. — Tussey 
V.  Orone's  Adm'r.,  8. 

«s>2ll(4)    (Mo.)  Fiduciary    relation    held    to 
exist  between  grantor  and   grantee. — Cook   v. 
Higgins,  807. 
Evidence  held  to  show  undue  influence. — Id. 

DEPOSITIONS. 

4=>44  (Tex.ClvJ^pp.)  Interrogatory  held  not 
objectionable  as  leading. — Kimball-Mathews  Co. 
v.  Nagel.  318. 

«=»83(2)  (TM.CIv.App.)  Suppression  of  depo- 
sition discretionary. — Western  Union  Telegraph 
Co.  v.  Gold,  331. 

4=>83(3)  (T6X.Clv.App.)  Refusal  to  suppress 
deposition  not  error.— Western  Union  Tele- 
graph Co.  V.  Gold,  331. 

Suppressed  if  material  questions  are  not  an- 
swered.—Id. 

43>99  (Tex.Coin.App.)  Admissible  only  in  suit 
in  which  taken. — Martinez  v.  Bruni,  549. 
4=>I07(3)  (T0x.CIV.App.)  Objection  to  admis- 
sion of  interrogatory  held  one  whicli  should  be 
made  in  written  motion.— Kimball-Mathews  Co. 
V.  Nagel.  318. 

4s>IIO  (Tox.Civ.App.)  Statement  in  deposi- 
tion as  to  indebtedness  held  admissible  as 
against  objection  urged.— Kimball-Mathews  Co. 
V.  Nagel,  318. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;   Wills. 

ni.  RIGHTii  AND  I.IABIL,ITIE:s  OF  HBIR9 
AND  DISTRIBUTEBS. 

(A)   Nature  and  Batabllalinient   of  RlKbta 
In  General. 

4s>82  (Ky.)  Settlement  between  widow  and 
heirs  held  valid. — Meredith  v.  Meredith,  757. 

235  S.W.— 72 
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<m  AdTancementa. 

4=393  (Tex.Com.App.)  Father's  conveyance  of 
separate  property  to  children  of  first  marriage 
held  not  an  advancement.— Rutherford  v.  Dea- 
ver,  853. 

4=3ll5  (Tex.Com.App.)  Burden  of  proof  on 
parties  alleging  that  deed  was  intended  as  ad- 
vancement.— ^Rutherford  v.  Deaver,  858. 
<@=>lt8  (Tex.Com.App.)  Burden  of  proof  on 
parties  alleging  that  deed  was  intended  as  ad- 
vancement, and  question  was  for  the  jury.— 
Rutherford  v.  Deaver,  858. 

DISCOVERY. 

II.  INDER  9TATCTORY  PROVISIONS. 

<A)   laterrovatorlea  and  Examlaatlona  of 
Partlea  and  ot  Other  Peraona. 

4=947  (Tax.Con.App.)  Statute  forbidding  par- 
ty to  suit  with  corporation  to  take  "ex  parte 
depositions''  means  depositions  of  adverse  par- 
ties by  interrogatories. — Sauermann  v.  El  Paso 
Electric  Ry.  Co.,  548. 

4=>64  (Tex.Clv.App.)  Failure  of  clerk  to  place 
file  mark  on  deposition  attached  to  commission 
harmless.— Otis  v.  Hatfield,  978. 

Not  necessary  to  give  notice  of  filing  inter- 
rogatories or  serve  copy. — Id. 
4=370  (Tox.Civ.App.)  Beading  of  interrogato- 
ries by  notary  unnecessary,  if  deponent  reads 
them.— Otis  v.  Hatfield,  978. 

Notice  in  interrogatories  unnecessary  that 
failure  to  answer  was  confession. — Id. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

4=93(9)  (Ark.)  Deputy  prosecnting  attorney 
held  entiled  to  fee  on  conviction  on  plea  of 
guilty.— Brown  v.  Welch,  997. 

DIVORCE. 

n.  GROl'NDS. 

4=929  (Ark.)  Conduct  rendering  wife's  life  in- 
tolerable ground  for  divorce. — Pryor  v.  Pryor, 
419. 

Evidence  failing  to  show  enduring  alienation 
of  husband  towards  wife  insufScient  to  estab- 
lish indignities.— Id. 

III.   DBPBNSBS. 

4=949(2)  (Mo.App.)  Cohabitation  a  condona- 
tion of  improper  conduct  of  wife. — Jones  v. 
Jones,  481. 

4=953  (Mo.App.)  Granted    only    to    "innocent 
and  injured  party." — Jones  ▼.  Jones,  481 
4=>54   (Mo.App.)  Allegation  of  condoned  con- 
duct   held    to    constitute    indignity. — Jones    t. 
Jones,  481. 

IV.   JURISDICTION,  PROCBBDINGS,  AND 
RBUBF. 

(B)  Partiea,  Prooeaa,  and  Incidental  Pro- 
oeedinKa. 

4=972  (Ark.)  Husband  and  wife  are  only  prop- 
er parties. — Lance  v.  Mason,  394. 

(D)  SiTidenee. 

4=>I27(2)   (Ark.)  Uncorroborated      testimony 
of  parties  and  admissions  insufficient  to  justify 
divorce. — Pryor  v.  Pryor,  419. 
4=9 1 30  (Ark.)  Evidence    held    to    show    crue» 
treatment.— Harmon  v.  Harmon,  52. 

(F)  Jndsrment  or  Decree. 

4=9l7(  (Mo.App.)  Decree  denying  divorce  res 
judicata  as  to  all  facts  known  at  the  time.— 
Jones  V.  Jones,  481. 

(O)  Appeal. 

4=9|7S  (Ark.)  Defendant,  joined  for  purpose 
of  setting  aside  deed,  cannot  defend  divorce 
nrooocdings  or  appeal  from  decree.— Lance  v. 
Mason.  394. 
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<3=5 184(10)  (Mo.App.)  Appellate  court  defers 
to  opinion  of  trial  court  in  divorce  ac-tioh. — 
Jones  T.  Jones,  481. 

V.  ALiIMONY.   AIjIjOWAXCES,    AND   DISPO- 

SITION   OF    IMIOI'KRTY. 

<S=>23I  (Ky.)  Refusal  of  alimony  proper 
where  the  divorce  granted  not  warranted  by 
evidence. — Morris  v.  Jlorris,  3.1S. 
<£=»240(5)  (Mo.App.)  Award  of  $1,000  reduced 
to  $550.— Harris  v.  Harris,  82.3. 
<e=:>25l  (Ark.)  Dower  interest  limited  to  life 
e.state  instead  of  fee  simple.— Lance  v.  Mason, 
.•}!)4. 

^=>276(4)  (Ark.)  Evidence  insufficient  to 
show  husband's  grantee  participated  in  fraudu- 
lent scheme  to  defeat  wife's  rights. — Lance  v. 
Mason,  394. 

«3>276(5)   (Ark.)  Rights    of    pnrciiaser   from 
husband,  later  divorced,  to  subrogation  against 
wife,  stated. — Lance  v.  Mason,  394. 
€=»286   (Ky.)   Decree  reviewable  only  for  pur- 
pose of  alimony. — Morris  v.  Morris,  358. 

VI.  CVSTODY     AND     SUPPORT     Of     CHIL- 

DREN. 

^=>303(3)  (Ark.)  Order  awarding  custody  of 
child  final  until  change  of  circumstances. — Jack- 
son V.  Jackson,  47. 

Evidence  held  not  to  show  change  of  circum- 
stances justifying  change  of  cnstody. — Id. 

DOWER. 

III.   RIGHTS  AND  REMEDIES  OF  W^IDOIV. 

^=355  (Ark.)  No  adjudication  necessary  to  en- 
dow widow. — Maxwell  v.  Awtrey.  384. 
4=»60  (Mo.)  Cannot  be  conveyed  or  levied  on 
as  real  estate  until  assigned.— Clelland  v.  Clel- 
land,  816. 

€=»68  (Ark.)  Mutual  deeds  between  widow  and 
sole  heir  held  to  convey  to  heir  an  estate  free 
from  dower  subject  to  payment  of  decedent's 
debta — Maxwell  v.  Awtrey,  3,S4. 
€=»7I(I)  (Ark.)  Statutory  remedies  for  allot- 
ment do  not  exclude  equity  proceedings. — ^Max- 
well T.  Awtrey,  384. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

EASEMENTS. 

II.    EXTENT    OF    RIGHT,    I'SE,    AND    OB- 
STRUCTION. 

€='48(6)  (Ky.)  Injunction  against  obstruction 
of  ingress  and  egress  held  not  authorized. — 
Parker  v.  Thoma?  C.  Cecil  Lodge,  No.  375, 
V.  &  A.  M.,  16. 

ELECTION  OF  REMEDIES. 

C=>7(4)  (Mo.App.)  Is  made  by  bringing  sec- 
ond suit  instead  of  proccoding  to  correct  mis- 
luimcr  in  first  judgment.— Foraee  v.  Garrison, 
473. 

BLECTBICITV. 

€=3 1 1  (Mo.App.)  Public  service  commissions 
may  fix  rates  under  police  power,  notwith- 
standing contracts  and  ordinances. — Bertha  A. 
Mining  Co.  v.  Empire  Dist.  Electric  Co.,  508. 

Contract  for  furnishing  electricity  hrld  not 
"sliding  scale."  within  statute. — Id. 
€=>ll  (Tex.Clv.App.)  Compliance  with  con- 
tract to  furnish  clcKricity  cannot  be  compel- 
led after  it  had  teased  to  exist  on  company's 
noncompliance  therewith. — City  of  Uvalde  v. 
Uvalde  Electric  &  I<re  Co..  (il'-j. 

City  held  not  authorized  to  contract  for  elec- 
tricity to  be  furnislied  at  a  certain  rate. — Id. 
C=>I6(7)  (Ky.)  Defective  pole  not  cause  of 
accident  from  frightened  mules  running  into 
pole  and  knocking  it  down.— Cundiff  t.  City  of 
()wensboro.  15. 

i3=»l8(3)  (Mo.App.)  Telephone  line  man  held 
contributorily  negligent  in  law. — Uosser  v.  City 
of  Fayette,'  103.  1 


EMBEZZLEMENT. 

©=^7  (Mo.)  Evidence  held  sufficient  for  sub- 
mission of  case  to  jury.— State  v.  Julin,  818. 

EMINENT  DOMAIN. 

I.  NATUKB,  EXTENT,  AND  DELEGATION 
OF  POWER. 

<8=»2(ll)  (Tex.Clv.App.)  Levying  of  assess- 
ments for  paving  street  not  taking  of  property 
for  public  use.— City  of  Corsieana  v.  Mills,  220. 
«=358  (Tex.Clv.App.)  Easement  in  land,  not 
acquired  by  improvement  district  by  condemna- 
tion as  against  one  owning  entire  title.— Dallas 
Hunting  &  Fishing  Club  v.  Dallas  County  Bois 
D'Arc  Island  Levee  Dist,  607. 

II.   COMPBVKSATION. 
(A)   Neeeaaity  and  Safllel»n«r   la   General. 

<&=»74  (Tex.Clv.App.)  Construction  of  levee 
held  not  a  taking,  but  only  damaging  of  land, 
and  compensation  need  not  first  be  provided.— 
Dallas  Hunting  &  Fishing  Club  v.  Dallas  Coun- 
ty Bois  D'Arc  Island  Levee  Dist.,  607. 

Compensation  not  first  required   in  absence 
of  physical  appropriation.— Id. 

IV.  REMEDIES     OF     OW^NERS     OF    PROP- 
ERTY. 

^=>27l  (Tex.Civ.Api).)  Liability  for  flooding 
abutting  premises  not  dependent  on  negligence. 
—City  of  Corsieana  v.  Mills.  220. 
«=»307(3)  (Tex.CivJ\pp.)  Instruction  held  not 
erroneous  as  exonerating  city  from  liability  for 
flooding  land.— City  of  Corsieana  v.  Mills,  220. 

EQLTAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  4=>220. 

BQOTY. 

See  Cancellation  of  Instruments;  Discovery; 
Injunction;  Partition;  Quieting  Title;  Ref- 
ormation of  Instruments;  Sequestration; 
Subrogation;    Trusts. 

I.    JURISDICTION.    PRINCIPLBS,   AND 
MAXIMS. 

(C)  Prinetplea  and  Maxima  of  Eqaltr. 

®=>56  (Mo.)  Separate  answers  regarded  as 
one  under  rule  that  substance  and  not  form 
controls.— Melvin    v.    Hoffman,    107. 

IV.  PLEADING. 
(B)    Demnrrer,  Exeepttona,  and  Motloaa. 

«=»239  (Ark.)  Allegations  of  complaint  taken 
as  true  upon  demurrer. — Parrish  v.  I'arrish, 
792. 

X.   DECREE    AND    ENFORCEMENT 
THEREOF. 

^S9427(l)  (Ark.)  Decree  should  not  decide 
issues  not  raised.— Norris  v.  Johnson,  804. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

«=a9  (Tex.Cem.App.)  Petition  held  to  show 
modification  of  agreement  entitling  plaintiff  to 
recover  escrow. — Ferguson  v.  Mansfield,  524. 

EST.4TES. 

See  Descent  and  Distribution;  Dower;  Ex- 
ecutors and  Administrators;  Joint  Tenancy; 
Life  Estate;  Perpetuities;  XenancT  in  Com- 
mon ;    Wills. 

ESTOPPEL. 

II.   BY   DEED. 
(.\)    Creation    and    O|iern<lon    In    General. 

<S=>22(2)  (Tex.Civ.App.)  Parties  to  partitior 
deed  estopped  to  deiijijq^tj^^  ^f  another  party. 
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though  no  conveyaDce  to  him  appeared. — ^Mid- 
Texas  Pi'troleum  Co.  v.  Colcord,  710. 

III.  B«i;iT.\Bl,E   ESSTOPPBL.. 
i\)   Xatnre  and    Buoentlals  In   General. 

®=>52  (Mo.)  "Equitable  estoppel"  defined.— 
(irafeman  Dairy  Co.  v.  Northwestern  Bank, 
4.35. 

$=»52  (Tex.Clv.App.)  Gives  effprt  and  mean- 
ing men's  actions  which  common  sense  and  jus- 
tire  dictate— Southern  Surety  Co.  v.  Beaird, 
240. 

^=»54  (Me.)  Cannot  be  founded  on  facts  known 
to  both  parties.— Grafeman  Dairy  Co.  y.  North- 
western Bank,  436. 

<B>  Gronnda  of  Bstoppel. 

$=»92(3)  (Mo.)  "Quasi  estoppel"  does  not  ap- 
ply, where  there  was  no  knowledge  of  invalidity. 
— (irafeman  Dairy  Co.  v.  Northwestern  Bank, 
435. 

<3=>95  (Mo.App.)  Must,  be  assumption  of  posi- 
tion for  silence  to  operate  as  estoppel. — Fi- 
nance Service  Corporation  v.  Kelly,  140. 

(.'battel  mortgagee  in  another  state  JieUI  not 
estopped   from   claiming  property. — Id. 

(C)  Peraans  Affected. 

€=»97  (Ark.)  Testimony  of  defendant's  wife 
as  to  statement  made  to  her  by  plaintiff  not 
admissible  on  ground  of  estoppel. — Christian  & 
Taylor  v.  Fancher,  397. 

«R»    Pleadlnv,    Evidence,    Trial,    and    Re- 
view. 

^=»IIO  (Mo.)  Must  be  pleaded  as  defense  to 
(luirting  legal  title. — Grafeman  Dairy  Co.  v. 
Nfirthwcstern  Bonk.  4^U. 

When  shown  by  plaintiffs  evidence,  need  not 
be  pleaded. — Id. 

«=9ll6  (Tex.Civ.App.)  Burden  of  showing  es- 
toppel by  plaintiffs  to  allege  ownershiii  hrUl 
to  rest  on  defendants.— Carrasco  v.  I)e  Ix'on. 
•272. 

^;3|18  (Mo.)  Evidence  hetd  to  show  corpora- 
tion received  no  money  from  unauthorized  trust 
deed. — (Jrafeuian  Dairy  Co.  v.  Northwestern 
Bank,  435. 

EVIDENCE. 

See  Criminal  I^w,  (S=»:;(>4-5(54 ;    Depositions; 

Discovery;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal   and   Error, 
KiHcption  at  trial,  see  Criminal  Law,  ^=»665- 

(!7S;    Trial,  €=54-105. 

1.  JUDICIAI.  NOTICE. 

«=>20(2)  (Mo.)  Judicial  notice  taken  of  time 
of  termination  of  federal  railroad  control. — 
State  ex  rel.  St.  Louis-San  Francisco  Ry.  Co. 
V.  Public  Service  Commission  of  Missouri.  i;jl. 
€=»34  (Tex.Civ.App.)  Resolution  of  Congress 
taking  control  of  telegraphic  systems  judicial- 
ly noticed. — Westera  Union  Telegraph  Co.  v. 
Wallace,  282. 

®==>35  (Tex.Com.App.)  Laws  of  other  state 
iuaking  judgment  final  must  be  proved. — Ameri- 
can Nat.  Bank  of  Oklahoma  v.  Garland,  5<i2. 

Foreign  judgment  construed  according  to 
state  laws,  in  absence  of  proof  of  foreign  laws. 
—Id. 

€=»35  (Tex.Com.App.)  Effect  of  foreign  judg- 
ment determined  by  local  laws  when  foreign 
luwK  not  proved.- -Walker  v.  (Jarland.  107.S. 
€=346  (Tex.Civ.App.)  Proclamation  tiikiug  con- 
trol of  telegraphic  systems  judicially  noticed. — 
Western  Union  Telegraph  Co.  v.  Wallace,  282. 

II.   PRBJil'MPTIO.^S. 

e=>67(2)  (Tex.Civ.App.)  Insanity  presumed  to 
coutinue  till  formal  discharge  from  asylum. — 
National  Surety  Co.  v.  Landers,  275. 


«=382  (Tex.)  Every  reasonable  intendment  in 
favor  of  judicial  sale.— McCardell  v.  Lea,  518. 
«=s>89.  (Tex.Civ.App.)  Evidence  held  not  to 
show  conclusivel.v  restoration  to  sanity  before 
period  of  limitations. — National  Surety  Co.  v. 
Landere,  275. 

IV.  RELEVANCY.  MATERIALiITV,  AND 
COMPETENCY  IN  GE>ERAL. 

<C)    Similar  Facta  and  Tranaaotiona. 

€=»I42(I)  (Tex.Civ.App.)  Price  realized  for 
isolated  acres  of  defendant's  land  sold  for  spe- 
cial purposes  not  proper  basis  for  establishing 
market  value  of  land  taken.— Wichita  Falls,  R. 
&  F.  W.  Ry.  Co.  V.  Cooper,  927. 

°(D)  Materiality. 

€=s>i47  (Tex.Civ.App.)  Negative  testimony  as. 
to  cattle  on  ri|;ht  of  way  heltl  admissible  in  ac- 
tion for  injuries  from  derailment  by  cow  on 
track. — Eastern  Texas  Electric  Co.  v.  Kappe, 
253. 

(E)  Comiteteno'. 

€=>I4S  (Mo.App.)  Telephone  orders  to  broker 
are  admissible, — .1.  E.  flood  &  Co.  v.  McCune, 
158, 

V.  BEST  AND  SECONDARY  EVIDENCE. 

<g=»l58(17)  (Ky.)  Where  action  of  board  is 
not  on  minutes,  it  may  be  shown  by  witnesses. 
—Board  of  Education  of  Pulaski  County  v. 
Jasper    3136 

ig=>l58(27)  (Tex.Civ.App.)  Parol  evidence  ad- 
missible to  establish  supplemental  agreement. 
—Banner  Oil  &  Gas  Co.  v.  Gordon,  945. 
€=>I83(I)  (Mo.App.)  Defendant's  testimony  as 
to  contents  of  letters  to  plaintiff  improper  in 
absence  of  notice  to  produce  snme  and  proof  of 
loss  or  destruction.- SIctropolitan  Discount  Co. 
V.  Wesson,  465. 

<S=>I85(I)  (Mo.App.)  Defendant's  testimony 
as  to  contents  of  letters  to  plaintiff  improper 
in  absence  of  notice  to  produce  same  and  proof 
of  loss  or  destruction.— Metropolitan  Discount 
Co.  V.  Wasson,  405. 

VII.   ADMISSIONS. 

(E)   Proof  and  BVect. 

®=9264  (Ark.)  .Admission  that  boat  was  proj)- 
erly  manned  and  seaworthy  construed. — Tri- 
State  Packet  Co.  v.  G.  R.  Brickey  Mercantile 
Co..  40. 

«=>265(3)  (Tex.Civ.App.)  Defendant's  admis- 
sion lirld  to  support  recovery  for  rent. — Counts 
V.  Dohbs,  710. 

VIII.  DECIiARATIONS. 

(A)    Natnre,   Form,  and    Inrldenta  in   Gen- 
eral. 

«=927I(I7)  (Tex.CivJVpp.)  Testimony  as  to 
decedent's  declarations  held  self-serving. — 
Sparks  v.  .Tohnson.  975. 

€=s>27l(22)  (Tex.Civ.App.)  Answers  lirU  not 
open  to  objection  sk  self-serving. — Kimball- 
Mathews  Co.  V.  Nagel,  31,S. 
iS=>273(2)  (Tex.Com.App.)  Acts  and  declara- 
tion of  persons  through  whom  purchaser 
claims  title  b^  limitation  admissible  to  show 
their  ownership.— Smith  v.  Robertson,  847. 

(B)    By   Decedenta   Aarainat   Intereat. 

€=3278  (Mo.)  Admission  of  deceased  president 
held  competent  on  behalf  of  corporation. — 
Grafeman  Dairy  Co.  v.  Northwestern  Bank, 
435. 

IX.    HBARS.AY. 

€=>3(4(i)  (Tex.Civ.App.)  .\nswers  held  not 
open  to  objection  as  hearsay.— Kimball-Math- 
ews Co..  v.  Nagel,  318. 

€=3314(1)    (Tex.Civ.App.)  Evidence  as  to  de- 
fendant's residence  held  not  hearsay. — Smith  v. 
Woods,  Taylor  &;  Co.,  720. 
€=3314(2)    (Ark.)   Ucarsuy  evidence  of  ph\si- 
^^n's  statements  inadmj.^si|,le.jjPi^(V)grgt€ 
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«=93I7(6)  (Tex.Clv.App.)  Testimony  as  to 
value  of  condemned  land  held  hearsay  and  mis- 
leading.—Wichita  Falls,  R.  &  F.  W.  Ry.  Co. 
V.  Cooper,  027. 

«s»3l7(t8)  (Ky.)  Statement  as  to  paternity 
of  child  held  hearsay.— Tinsley  v.  Tinsley,  TM. 
«=>3r7(l8)  (Tex.Civ.App.)  Testimony  as  to 
decedent's  derlarations  held  hearsay. — Sparks 
V.  Johnson,  975. 

<@=»3I8(I)  (Tex.Clv.ApB.)  Copy  of  contract 
mailed  to  buyer  by  broker  not  inadmissible  as 
hearsay.- W.  T.  Wilson  Grain  Co.  v.  Hunt 
County  Oa  Co.,  638. 

X.   DOCC9IBKT.4RY  EVIDENCE!. 
(C)   Prlrate  Wrltlnars  and  Pnblications. 

4=>359(l)  (Ky.)  Photographs  of  injured  car, 
tbongh  not  showing  complete  damage,  admis- 
sible.— ^Lee  Lewis,  Inc.,  v.  Ooscb,  355. 

(D)    Prodnetlon,    AntheBticatlon,    and    Bt- 

fret. 

«s>372(4)  (Ky.)  Evidence  held  insufficient  to 
disprove  execution  of  title  bond.— Russell  v. 
Tipton,  763. 

«=9372(6)  (Ky.)  Bond  for  title  found  in  pos- 
session of  purchaser's  husband  admissible  with- 
•out  direct  proof  of  execution.— Russell  v.  Tip- 
ton, 763. 

«=3373(2)  (Mo.App.)  Evidence  held  to  show 
execution  of  bill  of  lading.— Krallman  v.  Illi- 
nois Ont.  R.  Co.,  830. 

<e='376(l)  (Tex.Clv.App.)  Plaintiff  not  permit- 
ted to  testify  to  bookkeeper's  entries  without 
evidence  that  they  were  correct. — Midkiit  v. 
Benson,  292. 

XI.   PAROL  OR  EXTRINSIC  EVI- 
DENCE AFFECTING  WRITINOS. 

(A)   ContrudictlnK,  Varylngr,  or  Addinar  to 
Ternm  of   W^rltten   laatmment. 

4=9386(1)   (Mo.App.)  Record  cannot  be  varied 
by  parol. — Forsee  v.  Garrison,  473. 
4;=3>400(3)   (Mo.App.)  Written  contract  cannot 
be  varied  by  parol  in  absence  of  fraud. — ^Metro- 
politan Discount  Co.  v.  Wasson,  465. 
^=>408(7)    (Ark.)   Parol  testimony  not  admis- 
sible to  varv  terms  under  which  hotel  keeper 
took  caro  of  guest's  property,  stated  on  check 
given  guest.— Huckins  Hotels  v.  Smith,  787. 
^sa4{(  (Mo.App.)  Parol  evidence  rule  not  ap- 
plicable   to    memorandum    showing   it    did    not^ 
contain  all  terms.— Morris  v.  Mahn,  827. 
€=>423(6)      (Tex.Civ.App.)     Parol     testimony 
not  admissible  to  show  indorsee's  liability  dif- 
ferent from  that  imported  by  note. — Spurgin  v. 
Denton  County  Nat.  Bank,  970. 

(C)  Separate   or    Snbaeaaent   Oral    Aarree- 

nient. 

9=9441(9)  (Tex.Civ.App.)  Oral  agreement  AcW 
not  admissible. — Kimball-Mathews  Co.  v.  Na- 
gel,  318. 

9=>445(l)  (Tex.Clv^Vpp.)  Contracts  may  be 
modified  by  subsequent  oral  agreement. — Lat- 
ham V.  Kistlcr,  938. 

(D)  Conntractlon   or   Application   of  Iian- 

vnaare  of  Written  Inatrnment. 

9»460(7)  (Tex.Clv.App.)  Oil  and  gas  lease  and 
subsequent  conveyances  held  sufficient  to  ad- 
mit extraneous  evidence  of  identity  of  land. — 
Mid-Texas  Petroleum  Co.  v.  Colcord,  710. 
9=3461(5)  (Ark.)  Parol  evidence  A«/d  cdmid- 
sible  to  explain  ambiguous  timber  deed.— Wis- 
consin &  Arkansas  Lumber  Co.  v.  Fitzhugh, 
1001. 

XII.   OPINION   EVIDENCE. 

(A)   Conclaciona     and     Oplalona    of     'Wit- 
neaHe*   in   General. 

9=3471(3)  (Tex.Clv.App.)  Evidence  as  to  de- 
fendant's residence  held  not  opinion  evidence. — 
Smith  V.  Woods,  Taylor  &  Co.,  720. 
9=>47l(6)  (Mo.App.)  Witness  should  not  state 
conclusions  as  to  conversation. — Mcsserli  v. 
Bantrup,  485. 


9=9471(24)  (Me.)  Testimony  that  jerk  of  car 
was  insufficient  to  throw  man  down  held  admis- 
sible.—Laycock  V.  United  Rys.  Co.  of  St.  Louis, 
91. 

9=9472(8)  (Mo.)  Ouestions  as  to  testator's 
mental  capacity  kela  to  invade  province  of  jury. 
-Mayes  v.  Mayes,  1(X). 

9=»474(4)  (Mo.)  Personal  acquaintances  of 
deceased  held  competent  witnesses  to  testa- 
mentary capacity. — Mayes  v.  Mayes,  100. 
9=>474(I5)  (Tex.Civ.App.)  Owner  could  state 
conditions  of  mules  shipped. — ^Lancaster  v.  Rog- 
ers &  .\dams,  (i43. 

9=>50l(7)  (Tex.Civ.App.)  Witnesses  may 
state  reasons  for  opinion  as  to  value. — Wichita 
Falls.  It.  &  F.  W.  Ry.  Co.  v.  Cooper,  ©27. 

Testimony  that  proposed  purchaser  of  lands 
refused  to  buy  because  of  railroad  held  incom- 
petent to  show  lands  not  taken  for  right  of 
way  had  been  damaged.— Id. 

(B)  SnbJeetM  of  Expert  TeatimonT-. 

9=»5I4(4)  (Tex.Civ.App.)  Expert  testimonr 
held  not  admissible  as  to  when  motorman  real- 
ized, or  should  have  realized,  that  one  would 
not  step  off  track.— Fontana  v.  Port  Arthur 
Traction  Co.,  1008. 

(C)  Coatpetener  o<  Bxperta. 

9=>543(4)  (Tax.Civ.App.)  Witness  held  un- 
qualified to  state  market  value  of  carload  of 
mules  at  point  of  destination. — Lancaster  v. 
Rogers  &  Adams,  643. 

<F>   Effect  of  Opinion   Evidence. 

9=»57l(l)   (Mo.)  Weight    of  expert    evidence 

as  to  distance  within  which  street  car  could 

have  been  stopped  held  for  jury^— Foster  v. 
Kansas  City  Rys.  Co.,  1070. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  ^s>o44. 

II.   HETTI.EMENT,    SIGNING,    AND    FII.ING. 

9=>40(2)  (Ky.)  Motion  to  strike  properly 
overruled,  though  filed  during  adjournment, 
where  tendered  within  time  allowed.— Chesa- 
peake &  O.  Ry.  Co.  V.  Maggard's  Adm'r,  736. 
9=956(1)  (Ark.)  Approval  of  presiding  judge 
to  bill  of  exceptions  not  rendered  unnecessary 
by  statute.- Chaffin  v.  Lee  County  Nat.  Bank 
of  Marianna,  382. 


EXECUTION. 

V.   STAir,  dVASHING,  VACATING.  AND  RE- 
LIEr   AGAINST  EXECL'TION. 

9=9-172(4)  (Tex.Civ.App.)  Petition  for  injunc- 
tion restraining  levy  must  negative  existence 
of  any  fact  under  which  petitioner  would  not 
be  entitled  to  relief. — ^Wichita  County  Lum- 
ber Co.  v.  Maer,  900. 

Petition  to  enjoin  levy  on  default  judgment 
Tield  insufficient. — Id. 

Burden  of  proof  of  defendant  seeking  to  en- 
join levy  of  execution  on  default  judgment 
stated.— Id. 

VII.  SAIiE. 

(A)   Manner,   Condnet.  Validltr,   and   Con- 

tlrminsr  or  Vacattnv 

9=>245  (Mo.)  Judgment  creditor,  whose  at- 
torney received  proceeds  of  execution  sale,  can- 
not question  validity  thereof. — Clelland  ▼. 
aelland,  816. 


EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;    Wills. 

I.  ADMINISTRATION   IN  GENERAL. 

9=97  (Ky.)  When  administration  may  be  dis- 
pensed with.— Trent  v.  Oriffy,  22. 


n41  INDEX-DIGEST  TxmaO;  Statute  of 

For  caM*  la  De«.DlK.  *  Am.IHc.  Ker-Mo.Berle*  t  Indezca  tee  same  topic  and  KEY-MCMBEB 


«.  APPOINTMEXT,    <»VAl.lPICATIO»,    AND 
TBNDRE. 

£=920(10)  (Tex.  Civ.  App.)  Purchaser  from 
heirs  held  "person  interested,"  entitling  him  to 
maintain  certiorari  to  review  appointment. — 
McCarthy  v.  Texas  Co.,  679. 
^s»29(2)  (Tex.Clv.App.)  Attack  on  appoint- 
ment held  collateral.— McCarthy  v.  Texas  Co., 
679. 

V.    AIiI'OW^ANCBS    TO    SURVIVING    W^IFB, 
HUSBAND,  OR  CHILDRBN. 

9s»l95  (Mo.App.)  Allowance  not  to  be  deduct- 
ed from  widow's  share  on  distribution. — In  re 
Starabaugh's  Estate,  472. 

VI.  AiliO-WANOE   AND  PAYMENT  OF 

CLAIMS. 

(A)  Iilabllltiea  of  Batate. 

®=>2I4  (Tex.Com.App.)  Statute  making  fun- 
eral expenses  first-class  claim  against  dece- 
dent's estate  applicable  to  estate  of  married 
woman.— Goldberg   t.    Zellner,   870. 

EXEMPTIONS. 

See  Homestead;    Taxation,   9=9194-237. 

FACTORS. 

See  Brokers. 

FALSE  IMPRISONMENT. 

I.   civil.  LIABILITY. 

(A)  Aeta  Conatltatlntr  False  Impriiianinent 
and  LiabiUtr  Therefor. 

«s»7(4).  (M4.App.)  Insurer  liable  for  aiding 
arrest  for  automobOe  theft  without  attempt  to 
identify  car.— Hines  v.  Fireman's  Fund  Ins. 
Co.,  174. 

«=>IS(2)  (Mo.App.)  Aiders  liable  as  princi- 
pals.—Hines  V.  Fireman's  Fund  Ins.  Co.,  174. 

(B)  Aetloiu. 

9=>39  (Me.App.)  Insurer's  participation  in  ar- 
rest for  theft  iield  for  jury.— Hines  t.  Fire- 
man's Fund  Ins.  Co.,  174. 
Agency  in  arrest  held  for  jury.— Id. 

FALSE  PRETENSES. 

4=>I3  (Ark.)  Obtaining   signature    applies    to 

execution  of  instrument. — State  v.  Bond,  801. 

€=3 1 6  (Tex.Cr.App.)  Obtaining    money    under 

promise  to  return  held  not  swindling. — ^Rundell 

V.  State,  908. 

«=>32  (Ark.)  Allegation  of  value  of  land  suf- 

fident  to  show  value  of  deed.— State  v.  Bond, 

801. 

4=934  (Ark.)  Indictment  held  not   to   charge 

fraudulent   conveyances. — State  v.   Bond,   801. 


II. 


FERBnas. 

RBOULATION  AND  OPERATION. 


«E932  (Tex.Civ.App.)  Public  ferrymen  liable 
as  common  carriers. — Bean  v.  Hinson,  327. 

Ferrymen  bound  to  provide  proper  facilities. 
-Id. 

Ferrymen  not  liable  as  insurer  as  to  property 
retained  in  owner's  control. — Id. 

Failure  to  provide  end  gates  or  chains  held 
proximate  cause  of  drowning  of  mules.— Id. 

Custom  held  not  to  excuse  operation  without 
gates  or  chains.— Id. 

FIXTURES. 

«s»l7  (MoJ^pp.)  Electric  light  and  gas  fix- 
tures held  personalty.— O'Donal  v.  Aurentz, 
826. 

9=»33  (Mo.App.)  Whether  lessee  was  estop- 
ped to  assert  ownership  of  light  fixtures  held 
not  involved  in  lessor's  action  to  recover 
same  after  removal.— O'Donal  v.  Aurentz,  826. 
<S=>35(2)  (Tex.Civ.App.)  Tenant  cLiiming 
house  by  cross -action  for  wrongful  levy  must 
show  circumstances  under  which  house  erected. 
—Counts  V.  Dobbs,  716. 


FOREIGN  CORPORATIONS. 

See  Corporations,  €=>631. 

FORGERY. 

<Et=»44(3)  (Ark.)  Evidence  held  sufficient  to 
support  verdict  of  uttering  forged  rent  notes. 
— Sconyers  v.  State,  791. 

FRAUD. 

See  Frauds,  Stetote  of;    Fraudulent  Convey- 
ances. 

1.  DECEPTION   CONSTITUTING  FRAUD, 
AND   LIABILITY  THEREFOR. 

4=920  (Tex.Com.App.)  Representations  as  to 
irrigation  system  held  nof  actionable.— Wort- 
man  V.  Young,  559. 

4s>22(l)  (Tex.Com.App.)  Party  charged  with 
knowledge  of  facts  puttmg  him  on  his  guard. — 
Wortman  v.  Young,  569. 

4=922(1)  (Tex.Clv.ApB.)  Vendee's  omission  to 
read  deed  held  no  defiNise.- Sanders  v.  Hick- 
man, 278. 

II.  ACTIONS. 

(A)   Rlvhts  of  Action  and   Defenaoa. 

4=>35  (Tenn.)  Purchaser's  right  of  action  for 
shortage  in  acreage  held  waived. — Wells  v.  Hol- 
ley,  430. 

4=335  (Tex.Civ.App.)  Right  to  damages  not 
defeated  by  failure  to  rescind.— Sanders  v. 
Hickman,  278. 

(B)   Parties  mad   Pleading. 

4s'46  (Tex.Civ.App.)  Petition  held  to  show 
deception  inducing  trade. — Sanders  v.  Hick- 
man. 278. 

4=347  (Tex.Civ.App.)  Allegations  of  facts  as 
to  damages  essential.— Sanders  v.  Hickman,  278. 
Petition  for  fraud  in  exchange  of  property 
held  not  to  pUegc  necessary  facts  for  measur- 
ing damages. — Id. 

4=>49  (Tex.ClvJ^pp.)  Proof  of  values  not 
available  in  absence  of  allegations. — Sanders  v. 
Hickman,  278. 

(C)  Evidence. 

4=>58(l)  (Tex.Clv.App.)  Evidence  insufficient 
to  show  damages  for  fraud  in  exchange  of  prop- 
erty.—Sanders  v.  Hickman,  278. 
4=>58(2)  (IMo.App.)  Actionable  misrepresen- 
tation as  to  acreage  held  not  shown. — Messerli 
V.  Bantrup,  485. 

4=»58(4)  (Tex.Com.App.)  Evidence  held  to 
show  purchaser  knew  representatione  were 
false.— Wortman  v.  Young,  859. 

Purchaser's  reliance  on  representations  held 
not  shown.- Id. 

(D)  Damavea. 

4=a59(l)  (Tex.Civ.App.)  Measure  of  damages 
for  fraud  in  exchange  of  property  stated. — San- 
ders V.  Hickman,  278. 

(E)  Trial,  Judacuent,  and  Review. 

4=965(3)  (Mo.App.)  Instructions  on  misrepre- 
sentations  as  to  acreage  held  erroneous. — ^Mes- 
serli V.  Bantrup,  485. 

FRAUDS,  STATUTE  OF. 

III.   PROMISES    TO    ANSWER    FOR    DEBT, 

DEFAULT  OK  MISCARRIAGE 

OF  ANOTHER. 

<S=»I8(I)'  (Tex.Civ.App.)  Oral  agreement  by 
buyer  with  owner  of  land  to  pay  latter's  broker 
his  commissions  not  binding. — Abee  v.  Coving- 
ton, 238. 

V.  AGREEMENTS  NOT  TO  BE  PERFORMED 
'WITHIN   ONE   YEAR  OR  DUR- 
ING LIFETIME. 

4=>44(3)  (Mo.App.)  Agreement  to  pay  bonus 
as  inducement  to  take  position  of  bank  cashier 
held  not  aSccted  by  statute  relating  to  con.- 
tracts  not_  to  be  performed  within  one  year£-J^ 


Cruse  v.  Eslinger,  496. 


Frauds,  Statute  of 
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VU.   SALES   OF   GOODS. 
(A)   Contrmcts   Within    NIatntr. 

€=»84  (Mo.App.)  Agreement  to  K>ve  employee 
earnings  of  corporate  stock  held  not  a  transfer 
of  interest.— Cruse  v.  Eslinger,  496. 

VIII.  REdCISITBS    ATiU   SUFFICIENCY   OP 
IVRITING. 

<3=>I06(2)  (Tex.Clv.App.)  Mrmorandum  must 
be  definite  and  certain  so  as  to  be  enforceable 
without  resort  to  parol  testimony. — Latham  v. 
Kistler,  938. 

$=>I08(4)  (Tex.Civ.App.)  Consideration  need 
not  be  set  out  in  memorandum  of  sale  of  land. — 
I^tham  V.  Kistler,  938. 

<&=»II0(I)  (Tenii.)  Requisites  of  valid  de- 
scription of  land  stated.— Case  v.  Brier  Hill 
("ollieries,  57. 

Description  shown  by  extrinsic  proof  to  ap- 
ply to  more  than  one  tract  is  void. — Id. 

IX.   OPERATION   .\ND  EFFECT  OF 

STATl'TE. 

<3=»I29(4)    (Kjr.)  Title  bond  not  void  for  insuf- 
ficient description  where  purchaser   was   given 
liossession.— Russell  v.  Tipton,  763. 
^=9)29(5)    (IMo.App.)  Vendor     who     received 
entire  consideration  held  not  entitled  to  invoke 
statute. — Morris    v.    Mahu,   827. 
«=3l39(l)    (Mo.)   Statute  Itelii  not  to  prevent 
recovery  for  property  actually  delivered  and  in 
part  settled  for. — Missouri  &  Illinois  Coal  Co. 
T.  'Willis  Coal  &  Mining  Co.,  119. 
$s>l42  (Ky.)  Terms  of  agreement  required  to 
be  in  writing,  uud  omitted  by  mutual  mistake, 
may  be  inserted  on  reformation  of  instrument. 
—Meredith  v.  Meredith,  757. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS   AND  TRANSACTIONS 
INV.ILID. 

(C)   Propertr  and  Rivhta  Trannferred. 

®=>46  (Mo.App.)  Transfer  of  motor  vehicle 
without  complying  with  statute  fraudulent  and 
void. — Paragould  Wholesale  Grocery  Co.  y. 
Middleton,  409. 

$=>47  (Mo.App.)   Rights  of  chattel  mortgagee 
hfU  to   depend   on   his   compliance   with   Bulk 
Sales   Law   when   he    took    possession   of   the 
mortgaged   property,    so   that   prior   recording 
of  the  mortgage  was  immaterial;   "disposition. 
— Olean  Milling  Co.  v.  Tjier,  186. 
®=>47  (Tex.CTv.App.)  Partners'  sale   of  busi- 
ness to  corporation  with  name  similar  to  co- 
j>artner.<ship  without  compliance  with  Bulk  Sales 
Act  void  as  to  ('reditors.— Sraith-tTalhouu  Rub- 
ber Co.  V.  Mc(ihee  Rubber  Co..  321. 
Bulk  Sales  Law  strictly  construed. — Id. 

II.  RIGHTS  AND  M.\RILITIES  OF  P.\R- 
TIES    AND    Pl'HCHASEHS. 

(A)  Original  Partlea. 

<Ss»l72  (I)  (Tex.Clv.App.)  Sale  made  without 
compliance  with  Bulk  Sales  Law,  making  sale 
void,  voidable  merely  at  instance  of  seller's 
creditor.— Smith-Calhoun  Rubber  Co.  v.  Mc- 
Ghee  Rubber  Co.,  321. 


GAMING. 

I.  GAMBMNO  CONTRACTS  AND  TRANS- 
ACTIONS. 

(A)   Nature  and  Valldltv. 

€=>2  (Mo.App.)  Validity  of  contracts  deter- 
mined bv  law  where  made. — J.  E.  Hood  &  Co.  t. 
McCune.  1.">S. 

$=»I2  (Mo.App.)  At  common  law  both  parties 
must  intend  gambling  contract  by  sale  for  fu- 
ture delivery.— J.  K.  Hood  &  Co.  v.  McCunc, 
15.>i. 

Intent  not  to  deliver  must  exiat  at  time  of 
contract. — Id. 


(B)  RIarbta  aad  Remedies  ot  Partlea. 

€=>49(l)  (Mo.App.)  Burden  of  proving  ille- 
gality i-s  on  party  attacking.— J.  E.  Hood  &  Co. 
V.  MeCune,  158. 

®=>49(3)  (Mo.App.)  Evidence  hdd  not  to  show 
conclusively  contract  was  illegal. — J.  E.  HooU 
&  Co.  V.  McCune,  158. 

<s»50(2)  (Mo.App.)  Instruction  authorizing 
recovery  on  subsequent  promise  held  erroneous. 
—3.  E.  Hood  &  Co.  T.  McCune,  158. 

GARNISHMENT. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

€=>I64  (Ark.)  Verdict  against  garnishee  on  the 
theory  of  a  scheme  to  defeat  garnishment  held 
warranted  by  evidence. — Samuelson  v.  Patter- 
son &  Co.,  383. 

GAS. 

t=>\8  (Mo.App.)  Failure  to  entirely  shut  off 
gas  held  not  proximate  cause  of  explosion. — 
Wall  v.  Kansas  City  G^s  Co.,  161. 

GRAND  JITRY. 

«=»5  (Tex.Cr.App.)  Indictment  retarned  by- 
grand  jury  of  10  men  and  2  women  is  illegal. — 
Stroud  V.  State.  214. 

0=>4\  (Ark.)  Testimony  by  membera  as  to  evi- 
dence before  them  is  incompetent. — Scott  v. 
Pennington,  375. 


GUARDIAN  AND  WARD. 

II.  APPOINTMENT,    <irAI.IFIC.4.TION,    AND 
TENVRlS  OF  GUARDIAN. 

€=9 1 5  (Tex.Com.App.)  Amendatory  act  as  to 
bonds  held  applicable  where  bond  thereafter  fil- 
ed, though  proceeding  previously  commenced. — 
American  Indemnity  Co.  ▼.  Noble,  867. 

VIII.  U.\BIMTIBS   ON   GUARDIANSHIP 
BONDS. 

^=3(74  (Tex.CoRi.App.)  Sureties  on  general 
bond  not  liable  for  proceeds  of  sale  of  real  es- 
tate.—American  Indemnity  Co.  v.  Noble,  867. 


HABEAS  CORPUS. 

II.  JURISDICTION.  PROCEEDINGS.  AND 
RBliIEF. 

^S385(l)  (T«X.Cr.App.)  To  justify  refusal 
of  bail,  testimony  must  be  unconflicting  and 
convincing  that  the  accused  would  receive  the 
death  penalty  on  trial.— Ex  parte  Line,  587. 

Evidence  held  not  pufiScient  to  show  that  on 
trial  accused  would  receive  the  death  penalty. 
—Id. 

4=985(2)  (Tex.Cr.App.)  Burden  is  on  party 
arrested  to  show  that  he  is  not  a  fugitive. — 
Ex  parte  Hatfield.  591. 

Accused's  own  testimony  held  insufficient  to 
show  him  not  a  fugitive. — Id. 

Evidence  held  not  to  show  that  defendant 
did  not  commit  crime  within  demanding  state. 
—Id. 

«=>92(2)  (Tex.Cr.App.)  Court  may  not  deter- 
mine guilt  or  innocence,  but  only  whether 
Farty  has  shown  himself  not  to  be  a  fogitiTe 
rom    justice.— Ex    parte    Hatfield.   591. 

Courts  will  not  consider  whether  prosecu- 
tion was  malicious  or  for  collecting  debts. — Id. 
®=3|03  (Tex.Cr.App.)  One,  ."shown  to  have 
been  actually  within  the  demanding  state  with- 
in the  period  of  limitation  and  having  left, 
will  ordmarily  be  held  a  fugitive.— Ex  parte 
Hatfield,  591. 

HARMLESS  ERROR. 

See  Appeal  and  Error.  «=>1031-1073;    Crimi- 
nal Law,  «=»1106-1172. 
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Homloid* 


See  Bridges. 


HIOHWATS. 


II.  HIGHWAY  DISTRICTS  AND  OFPICEIRS. 

<£=>95(2)  (Mo.App.)  Legal  services  for  road 
district  bein^  for  work  done  for  commissionera 
or  expense  incurred  by  them  held  recoverable 
without  written  contract.— Hardwiclte  v.  Wy- 
more,  171. 

III.  CONSTRUCTION,  IMPROVHMBNT,   AND 

REPAIR. 

<S=»II3(2)  (Ark.)  Commissioners  held  em- 
powered to  make  contract  with  engineers  for 
preliminary  work. — Bowman  Engineering  Co. 
V.  Arkansas  &  Missouri  Highway  Dist.,  .SOT. 
®=»II3(3)  (Ark.)  Court,  in  determining 
whether  contract  by  commissioners  is  unrea- 
sonable, should  determine  merely  whether  con- 
tract is  so  improvident  as  to  demonstrate  its 
unreasonableness. — Bowman  Engineering  Co.  v. 
Arkansas  &  Missouri  Highway  Dist.,  390. 
®=>l  13(4)  (Ark.)  Evidence  held  insufficient  to 
show  contract  with  engineers  anreasonable. — 
Bowman  Engineering  Co.  v.  Arkansas  &  Mis- 
souri  Highway   Dist.,   399. 

Evidence  held  not  to  sustain  allowance  made 
to  engineers  for  preliminary  work. — ^Id. 

Engineers  held  not  entitled  to  interest  on 
claim  for  preliminary  work. — Id. 

IV.  TAXBS,  ASSESSMBNTS,  AND  -WOttK. 
ON    HIGHWAYS. 

®=3l38  (Ark.)  Commissioners  ftpfd empowered 
to  make  contract  with  asseaaor  for  preliminary 
services  before  ascertaining  whether  cost  of 
improvement  will  exceed  benefits. — Bowman 
Engineering  Co.  v.  Arkansas  A:  Missouri  Iligll- 
way  Dist..  399. 

Contracts  made  by  commissioners  with  as- 
sessors must  be  reasonable.— Id. 

Evidence  held  insufficient  to  show  assessor's 
contract  unreasonable.— Id. 


See  Sunday. 


HOLIDAYS. 


HOMESTEAD. 

I.  NATCRE,    ACdVISITION,    AND    EXTENT. 

(C)    Acaniaitlon  And  Bctablietament. 

«=s>57(3)  (Ky.)  Strong  evidence  required  to 
establish  homestead  in  unoccupied  property  as 
against  creditor  who  extended  credit  on 
strength  of  debtors'  ownership. — Conway  v. 
Reed.  747. 

C=957(3)  (Tex.Com.App.)  Evidence  hrlii  to 
prove  mortgaged  land  mortgagor's  homestead. — 
Baylcss  v.  Guthrie,  843. 

(D)   Property   ConiatltatliiK    Homesteatl. 
®=»80  (Ky.)  Land  purchased  with  procecls  ot 
homestead  exempt.- Kinser  v.  Norvelle-Cham- 
bers  Shoe  Co..  740. 

Judgment  debtor  held  not  to  have  shown  right 
.  to  exemption.— Id. 

II.  TRANSFER  OR  INCUMBRANCE. 

€=>II5(2)  (Tex.Coni.App.)  Mortgage  on  mort- 
gagor's homestead  void. — Bayless  v.  Guthrie, 
843. 

®=»I22  (Tax.Com.App.)  Where  no  fraud,  wife 
cannot  object  when  husband  returned  unre- 
corded deed  to  grantor. — Cooper  v.  Hinmau, 
664. 

III.   RIGHTS   OF    St'RVIVING   HUSBA.VD, 
WIFE.   CHILDREN,  OR  HEIRS. 

€s>t4l(l)   (Ky.)  Extent  of  homesteud  rights 
of  widow. — "Tinsley  v.  Tinslcy.  7.'!0. 
€=s>l45   (Ky.)   Forfeiture   of   homestead   rights 
by  removal.— Tinslcy  v.  Tinsley,  7oO. 


iv.  abandonment.  war\'er,  or  for- 
feitt;rb. 

«=>I54  (Tex.Com.App.)  Abandonment  not  af- 
fected by  mere  intention. — Bayless  v.  Guthrie, 
843. 

<S=>I62(I)  (Ky.)  Abandonment  dependent  on 
facts  of  the  particular  case. — Conway  v.  Reed, 
747. 

Debtor  must  have  actual  and  fixed  intention 
to  return  to  unoccupied  property  at  end  of  tem- 
porary absence  to  retain  homestead. — ^Id. 
€=sl8l(3)  (Ky.)  Expression  of  an  intention 
not  of  itself  controlling  evidence  of  abandon- 
ment.— Conway  v.  Reed,  747. 

Evidence  held  not  to  prove  abandonment. — Id. 

V.  PROTECTION   AND   ENFORCEMENT  OF 
RIGHTS. 

$=9 19 1  (Ky.)  One  claiming  must  manifest 
right. — Kinser  v.  Norvelle-Chambers  Shoe  Co., 
740. 

®=9203  (Ky.)  Sheriff's  deed  set  aside  as  un- 
conscionable.— Kinser  v.  Norvelle-Chambers 
Shoe  Co.,  740. 

^=»207  (Ky.)  Party  claiming  homestead  ex- 
emption must  allege  and  prove  debt  did  not 
exist  prior  to  purchase  of  land. — Marshall  v. 
Tully.  726. 

HOMICTOE. 

II.  MURDER. 

0=»9  (Tex.Cr.App.)  Intent  to  kill  may  be 
formed  at  any  time. — Williams  v.  State,  594. 
$=>9  (Tex.Cr.App.)  Intent  to  kill  unnecessary 
to  warrant  conviction  of  murder.— Salisbury  v. 
State,  901. 

€=>!  I  (Tex.Cr.App.)  Malice  can  arise  instant- 
ly.—Williams  V.  State,  594. 

III.  MANSLAUGHTER. 

®=>43  (Tex.Cr.App.)  When  adequate  cause 
renders  defendant  incapable  of  cool  reflection, 
killing  is  manslaughter. — Williams  v.  State, 
594. 

V.   EXCUSABLE    OR   JUSTIFIABLE 
HOMICIDE. 

«s»IOI  (Tex.Cr.App.)  Accused's  knowledge 
that  her  husband  was  living:  with  another  wo- 
man held  not  to  furnish  justification  for  killing. 
— Ott  V.  State,  9(». 

VI.  INDICTMENT  AND   INFORMATION. 

€=»I27  (Mo.)  Indictment  for  murder  held  suf- 
ficient.— State  v.  Moore,  1050. 

VII.  BVIDENCB. 
(.\)    Preeamptiom*    and    Burden    of    Proof. 

<e=»l5l(l)  (Ark.)  Instruction  as  to  burden  of 
proving  mitigation,  justification,  or  excuse  held 
erroneous  in  prosecution  for  assault  with  intent 
to  kill.— Parsley  v.  State,  797. 
'€=>I52  (Mo.)  When  homicide  occurs,  nothing 
more  appearing,  nrcsumed  second  degree  mur- 
der.—State  V.  Moore,  1056. 

<B)   Adinlsaibllttr  In  General. 

®=9 163(1)  (Tex.Cr.App.)  Evidence  of  accus- 
ed's immoral  life  after  death  of  husband  admis- 
sible to  combat  her  statement  of  distaste  for 
life  of  prostitution  forced  on  her  by  her  hus- 
band.—Ott  V.  State,  903. 

0=>I66(3)  (Ky.)  Defendant's  conduct  toward 
prosecutors  of  criminal  action  against  as.soriatc 
evidence  of  motive. — Sparks  v.  Commonwealth, 
767. 

<S=>I90(I)  (Ark.)  Threats  held  admissible  in 
prosecution  for  assaiilt  with  intent  to  kill. — 
Parsley  v.  State,  797. 

<S=»I90(4)  (Tex.Cr.App.)  Evidence  hel4  suffi- 
cient to  show  controversy  about  who  was  the 
aggressor,  so  as  to  make  uncommunicated 
threats  admissible.- Watt  v.  State.  88.S. 
®=»I90(5)  (Ark.)  When  threats  not  admissi- 
ble in  prosecution  for  assault  with  intent  to  kill 
Btated.-l'ar8ley  v.  State,  7^^by  V^OOQlC 
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®=3l90(7)  (Tex.Cr^pp.)  Where  question  is 
as  to  who  was  assailant,  uncommunicated 
threats  may  be  admitted  in.  evidence. — Watt  v. 
State,  888. 

€=>I92  (Ky.)  Message  sent  b?  deceased's 
wife  to  aefendant  shortly  prior  to  the  killing, 
without  proof  of  its  delivery,  held  incompetent. 
—Sain  T.  Commonwealth,  368.  . 

(C)  Dylnar  Declaration*. 
«=92I5(4)   (Tex.Cr.App.)     Decedent's      state- 
ment that  he  had  been  given  poison  Tkeid  not  a 
mere  opinion. — Cook  v.  State,  875. 

(B)  'Welsht  and  Snfliclencr. 

4s>232  (Ky.)  Evidence   held  to   show  design. 
— Sparks  v.  Commonwealth,  767. 
«=>232  (Ma.)  Evidence    of   killing    officer   es- 
tablished  deliberate   murder. — State  v.  Moore, 
1056. 

«s>234(l)  (Mo.)  Theory  that  another  killed 
accused  untenable.— St."Jtc  v.  Moore,  1056. 
^=s>236(l)  (Ky.)  Evidence  held  to  show  that 
death  resulted  from  shots  fired  by  accused. — 
Sparks  v.  (Commonwealth,  767. 
«=>244(l)  (Tex.Cr.App.)  Evidence  Aeld  insuf- 
ficient to  sustain  conviction  of  defendant  who 
daimed  to  have  acted  in  self-defense.— Chand- 
ler V.  State,  593. 

®=>250  (Tex.Cr.App.)  Evidence  held  to  sus- 
tain conviction  of  murder.— Williams  ▼.  State, 
SM. 

4=9250  (Tex.Cr.App.)  Evidence  of  guilt  suffi- 
cient-Cook T.  State,  875. 
«S3253(I)   (Ark.)  Evidence    held   to   warrant 
conviction  of  murder  in  first  degree.— Cegars  v. 
State,  36. 

€=>254  (Ark.)  Evidence  held  to  sustain  con- 
viction for  murder  in  the  second  degree. — 
Witherspoon  v.   State,  380. 

VIII.  TRIAL. 
(B)   Qnestlona  for  Jnrr. 

4=9268  (Mo.)  Evidence  sufficient  for  Jury.— 
State  V.  Moore,  1056. 

4=>268  (Tex.Cr.App.)  Pick  not  per  se  deadly 
weapon  and  intention  to  use  it  to  effect  death 
a  question  of  fact.— Flix  v.  State,  881. 
4=»269  (Tex.Cr.App.)  Defendant's  state  of 
mind  qnestion  of  fact. — ^Williams  v.  State,  594. 
4=»282  (Tex.Cr.App.)  To  reduce  homicide  to 
manslaughter,     question     of     adequate     cause 

Producing    passion   is    for   jury.- Williams    v. 
tate,  594. 

(C)  Instraotloii.. 

4s928d  (Ky.)  Instructions     held     sufficient.— 
Sparks  v.  Commonwealth,  767. 
4=s>300(l)   (Tex.Cr.App.)  Requested     instruc- 
tions held  unnecessary. — Jetty  v.  State,  589. 
4=3300(3)    (Ky.)  Instruction    on    self-defense 
approved. — Sain   T.   Commonwealth,    368. 
4=^308(2)    (Mo.)  Instruction    on    first    degree 
murder  proper. — State  v.  Moore,  1056. 
4=>308(3)    (Mo.)  No  basis  for  instruction  for 
second  .  degree  murder. — State  v.  Moore,  105C. 
4=3310(2)   (Tex.Cr.App.)  Instruction  as  to  ag- 
gravated assault  held  not  erroneous.— Flix  v. 
State,  881. 

Refusal  of  instruction  as  to  aggravated  as- 
sault held  reversible  error.— Id. 

X.  APPBAI.  AND  ERROR. 

4=>338(l)  (Tex.Cr.App.)  Showing  expenses  of 
funeral  were  paid  by  deceased's  brother  not 
prejudicial  to  defendant,  deceased's  wife. — Cook 
V.  State,  875. 

4=339  (Tex.Cr.App.)  Exclusion  of  evidence 
of  accused's  knowIedRe  that  her  husband  was 
living  with  another  woman  held  harmless. — Ott 
V.  State,  903. 

HUSBAND  AND  WIFE. 

See  Divorce;   Dower. 


I.   MVTVAI.  RIGHTS,  DITTIES,  AND  LIA- 
BILITIES. 

4=>I4(2)  (Ark.)  Conveyance  to  husband  and 
wife  jointly  created  estate  by  entirety,  though 
they  were  not  described  as  husband  and  wile 
in  deed.— Parrish  v.  ParriHh,  792. 

"Tenancy  by  the  entirety"  defined. — Id. 
4=>I4(2)    (Mo.)  Wife   not    estopped   to   claim 
by  the  entirety  because  of  payment  of  incum- 
brance from  funds  of  husband's  estate. — Sawyer 
V.  French,  126. 

Wife  not  estopped  to  claim  land  by  inventory- 
ing it  as  husband's  or  by  admissions  where  she 
may  not  have  known  facts. — Id. 

Evidence  held  not  to  overcome  re-executed 
deed  reciting  that  original  deed  was  to  husband 
and  wife. — Id. 

4=»I4(8)  (Ark.)  Statutes  removing  disabilities 
of  married  women  held  not  to  abolish  estates 
by   entirety. — Parrish  v.   Parrish,  792. 

IT.    DISABILITIES    AKD    PRIVILEGES    OP 
COVERTURE. 

(A)  In  General. 

4=355  (Tex.Com.App.)  At  common  law,  legal 
existence  of  wife  merged  in  that  of  husband.— 
Goldberg  r.  Zellner,  870. 

V.  WIFE'S   SEPARATE  ESTATE.' 
(C)  Llabllltlea  and   Cbarsea. 

4s»l50  (Tex.Com.App.)  Wife's  separate  es- 
tate liable  for  expenses  incurred  by  husband 
for  preservation,,  management,  or  improvement. 
—Goldberg  r.  Zellner,  870. 
4s»l58  (Tex.Clv.App.)  Married  woman  may 
become  surety  for  third  person.— McIIhenDT  v. 
Eldridge.  244. 

4=9(71  (i)  (Tox.Com.App.)  Wife  may  pledge 
real  property  constituting  her  separate  estate, 
regardless  of  character  of  indebtedness. — Gold- 
berg V.  Zellner,  870. 

VII.   COMMUNITY  PROPERTY. 

4=>256  (Tex.Com.App.)  How  presumption 
that  property  purchased  in  wife's  name  is 
community  property  may  be  negatived  stated. 
—Goldberg  v.  Zellner,  870. 
4=3262(1)  (Tex.Com.App.)  Property  purchas- 
ed in  wife's  name  during  marriage  presumptive- 
ly community  property. — Goldberg  v.  Zellner, 
870. 

4=3264  (Tex.Com.App.)  Acts  and  dedarations 
of  husband  held  insufficient  to  controvert  re- 
citals in  deed  that  property  belonged  to  wife. 
—Goldberg  v.  Zellner,  870. 

Payments  by  husband  held  insufficient  to 
show  that  property  deeded  to  wife  was  com- 
munity property. — Id. 

4=>273(4)  (Tex.Com.App.)  Separate  estate  of 
wife  and  community  estate  alike  primarily  lia- 
ble for  wife's  funeral  expenses. — Goldberg  v. 
ZeUner,   870. 

4=9273(10)  (Tex.Civ.App.)  Innocent  purchas- 
ers of  legal  title,  without  notice  of  equitable 
claims  by  children  of  predecessor,  took  title 
free  therefrom. — Duckworth  v.  Collie.  924. 
4=>274(4)  (Tex.Cfv.App.)  Heirs  seeking  to  re- 
cover equitable  interest  in  land  as  against  hold- 
ers of  legal  title  required  to  prove  that  defend-- 
ants  had  notice. — Duckworth  v.  Collie,  924. 

Issue  whether  purchasers  took  land  with  no- 
tice that  others  than  vendor  had  equitable  in- 
terest therein  properly  submitted. — Id. 
4=9276(1)  (Tex.Clv.App.)  Order  appointing 
community  administrator  held  valid  against 
collateral  attack.— 'MoCarthy  v.  Texas  Co.,  679. 

Proceeding  to  set  aside  order  appointing 
community  administratrix  held  a  direct  attack. 
—Id. 

Existence  of  children  the  dominant  reason 
for  community  administration.— Id. 

"Child"  warranting  community  administra- 
tion must  be  minor. — Id.    , 

Appointment   of  wife  as   community  admin- 
istratrix held  improvident  after  appoinUnentjiC, 
general  administrator. — ^Id.  JOV  IC 
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IX.  ABANDONMBKT. 

^=3302  (Tex.Cr.App.)  Conviction  for  neglect- 
ing to  provide  authorized,  though  there  be  no 
desertion.— Bobo  v.  State,  878. 
«=>305  (Tex.Cr.App.)  For  offense  of  failure  to 
support,  husband  must  be  able  to  support. — 
Bobo  V.  State    878. 

^=3312  (Tex.Cr.App.)  Information  charging 
wife  ■with  desertion  held  sufficient. — Hurst  t. 
State,  902. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPROVEMENTS. 

See  Mtmicipal  Corporations,  9=>407-572. 

INDICTMENT  AND  INFOR&IATION. 

See  Homicide,   4=>127. 

V.  RE<ti;i8ITKS   AND   SUFFICIENCY   OF 
ACCUSATION. 

^=»79  (Mo.App.)  Misspelling  of  word  "libel" 
held  not  to  vitiate  information.— State  y.  Sloan, 
821. 

^=»86(2)  (Ark.)  Venue  held  properly  charged. 
— Cegars  y.  State,  36. 

<S=»86(2)  (Tex.Cr.App.)  Information  charging 
wife  with  desertion  held  enfficiently  to  state 
place  of  offense. — Hurst  y.  State,  902. 
4=387(2)  (Tex.Cr.App.)  Conviction  reversed, 
where  impossible  date  alleged.— Carver  v.  State, 
211. 

C=»87(3)  (Tex.CrJ^pp.)  Information  chargini; 
wife  desertion  held  sufficiently  to  state  time  ot 
offense.— Hurst  v.  State,  902. 
<S=»9I(I)  (Mo.App.)  Term  "unlawful"  keM not 
necessary  in  iotormation  for  libel. — State  v. 
iSloan,  821. 

€=3ll0(2)    (Arfc.)  Precise  language  of  statute 
need  not  be  used.— State  v.  Bond.  801. 
«=>II0(3)   (Ark.)  Indictment  for  breach  of  the 
peace  held  sufficient.— Schaal  v.  State,  .^8. 
^=3110(13)    (IMo.)  Embezzlement     information 
held  sufficient.— State   v.  Jnlin,   818. 
9s»l  10(15)   (Ark.)  Implied    allegation    signa- 
ture was  obtained  by  false  pretenses  held  suf- 
ficient,  although   not  in   statutory  language.— 
State  V.  Bond.  801. 

<®=3i  19  (Ark.)  Allegation  that  killing  was  with 
blunt  instrument,  nature  of  which  was  un- 
known, held  surplusage,  and  proof  unnecessary. 
—Wells  V.  State.  798. 

<6=>I22(4)  (Tex.Cr.App.)  Conviction  reversed, 
where  there  is  variance  between  complaint  and 
information.— Carver  v.  State,  211. 

VI.    JOINDER     OF    PARTIES,     OFFENSES, 

AND   COINTS,  DUPLICITY,  AND 

ELECTION. 

«=»I25(43)  (Mo.App.)  Indictment  charging  li- 
bel of  three  persons  in  one  writing  held  not  bad 
for  duplicity. — State  v.  Sloan,  821. 
€=3 1 29(1)  (Tex.Cr.App.)  Several  counts  in- 
volving same  transaction  may  be  presented. — 
Byrd  v.  State,  891. 

^=»  132(2)  (Mo.App.)  Where  indictment  charg- 
es libel  of  three  persons  in  one  writing,  the 
state  need  not  elect.— State  v.  Sloan,  821. 
«=»I32(5)  (Tex.Cr.App.)  No  election  nnces- 
sary  as  to  counts  founded  on  single  transac- 
tion.—Byrd  V.  State,  801. 

IX.  ISSUES,   PROOF,  AND   VARIANCE. 

«=>I67  (Ark.)  Allegation  that  killing  was  with 
blunt  instrument,  nature  of  which  was  un- 
known, held  surplnsage,  and  proof  unnecessary. 
—Wells  V.  State,  798. 

INFANTS. 

See  Guardian  and  Ward;    Parent  and  Child. 
III.   PROPERTY   AND  CONVEYANCES. 

^=>37  (Ky.)  Lands  sold  only  according  to  stat- 
ute.—Wilson  T.  Jackson,  28. 


'  INJUNCTION. 

I.  NATURE    AND    GROUNDS    IN    GENERAL. 
(A)   Nature  and    Form  o(  Rem«d7. 

<&=>7  (Tex.Ctv.App.)  May  be  granted  under 
statute  regardless  of  existence  of  legal  remedy. 
—Mid-Texas  Petroleum  v.  Colcord,  710. 

II.   SUBJECTS  OF  PROTECTION  AND 
RELIEF. 

(B)   Property,    Conyeynnoes,    nnd     Incam- 
brancea. 

®=>35(2)  (Tex.Clv.App.)  Snit  held  possesso- 
ry, and  plaintiffs  entitled  to  recover  on  proof 
of  their  possession  under  oil  and  gas  lease. — 
Mid-Texas  Petroleum  Co.  v.  Colcord,  710. 

(H)  CrImlBal  Acta.  Conaplraelea.  and 
Proaecntlona. 

<£=»  105(1)  (Tex.Civ.App.)  Criminal  prosecu- 
tion may  be  enjoined  if  enforcement  of  law 
would  result  in  injury  to  property  or  injunction 
is  only  adequate  remeoy.— City  of  Graham  v. 
Seal,  668. 

®=>I05(2)  (Tex.Clv.App.)  Prosecution  for  op- 
erating motor  vehicles  for  hire  without  li- 
cense in  violation  of  ordinance  will  not  be 
enjoined,  though  latter  void.— City  of  Graham 
v.   Seal,   668. 

III.   ACTIONS  FOR  INJUNCTIONS. 

«=»I07  (Tex.Civ.App.)  Not  issued  to  restrain 
interference  with  public  right  at  suit  of  indi- 
vidual not  peculiarly  damaged.— Holt  &  Co.  y. 
Wheeler  County,  226. 

IV.  PRELIMINARY  AND  INTERLOCUTORY 

INJUNCTIONS. 

<A)  G'roanda  and  Proeeedlnara  to  Procure. 

«=>I33  (Tex.Clv.App.)  Temporary  mandatory 
injunction  not  igranted  where  it  will  Inflict 
great  injury.— Dallas  Hunting  &  Fishing  Club 

V.  Dallas  County  Bois  D'Arc  Island  Levee 
Dist.,  607. 

Not  purpose  of  temporary  injunction  to 
finally  dispose  of  entire  subject-matter.— Id. 

VI.  W^RIT,  ORDER  OR  DECREE,  SERV- 

ICE, AND  ENFORCEMENT. 

«=s>2IO  (Ky.)  Court  of  Appeals  cannot  dis- 
solve permanent  injunction.- Cox  v.  Jones.  365. 
Power  of  Court  of  Appeals  concerning  per- 
manent injunctions  granted  by  circuit  court. 
—Id. 

VII.   VIOLATION   AND   PUNISHMENT. 

^^22 1  (Ark.)  Appearance  of  party's  counsel 
to^  ask  modiiication  of  injunction  is  sufficient 
evidence  of  notice  of  injunction. — Mason  v. 
State,  36. 

INNKEEPERS. 
<&=3ll(l)   (Ark.)  Hotel   keeper  could  contract 
for  care  of  guest's  articles  while  absent  from 
hotel.— Huckins  Hotels  v.  Smith.  787. 

Guest's  agreement  to  stay  at  hotel  while  in 
city  good  consideration  for  hotel  keeper's 
agreement  to  care  for  guest's  articles  while 
absent. — Id. 

Liability  under  special  agreement  to  care 
for  guest's  property  during  absence  from  hotel 
held  that  of  bailee  for  hire.— Id. 
<g=»ll(l2)  (Ark.)  Required  to  explain  loss  of 
property  before  guest  was  required  to  prove 
innkeeper  negligent.— Uuckins  Hotels  v.  Smith, 
787. 

Whether  loss  of  goods  in  hotel  keeper's  pos- 
session as  bailee  for  hire  was  due  to  hotel  keep- 
er's negligence  held  for  Jury.- Id. 

INSANE  PERSONS. 

11.   INftUISITIONS. 

^=926  (Ky.)  Judgment  finding  grantor,  subse- 
quent to  execution  of  deed,   an  imbecile,   not 
prima  facie  evidence  of  incapacity  to  make  detar> 
prior  to  inquest.— Huffaker  v.  Brammer,  727. J  i^ 


Inaane  Paneiu 


235  SOUTHWESTERN  REPORTEB 


1146 


III.   CrARDIANSHIP. 

«=5>45  (Tex.Clv.App.)  Court  held  to  have  bad 
jurisdiction  to  deny  relief  in  prior  suit. — Na- 
tional Surety  Co.  v.  Landers,  275. 

V.   PROPERTY  AND   COIVVKTANCBS.  ■ 

€=>69  (Ark.)  Probate  court  without  jurisdic- 
tion to  order  guardian  to  release  inchoate  dow- 
er interest. — Lance  v.  Mason,  394. 

Procurement  of  void  order  for  release  of 
dower  not  fraud. — ^Id. 

INSTRUCTIONS. 

See  Criniinal  Ijaw,  <3=»804-S29:  Trial,  i®=»191- 
206. 

INSURANCE. 

II.  INSVR.^NCE   COMPANTBS. 
(B)   HatnBl  Compante*. 

®=>55  (Ky.)  County  board  of  education  may 
carry  co-operative  assessment  insurance ;  "per- 
son."—DalzelJ  V.  Bourbon  County  Board  of 
Education,  360. 

Provision  for  lien  against  property  of  mem- 
bers does  not  prevent  insuring  of  school  prop- 
erty  in   co-operative   company. — Id. 

V.   THE    CONTRACT    IN    GEXERALi. 
(A)   Natnre,   ReqnUtte*,  and    Validity. 

<&=»I36(2)  (Ark.)  When  mailing  of  policy  by 
insurer  to  its  agent  for  delivery  to  assured  con- 
stitutes a  "constructive  delivery,"  stated. — New 
Tork  Life  Ins.  Co.  v.  Mason,  422. 
®=>I45(I)  (Tax.Clv.App.)  Conversations  with 
agent  held  insufficient  to  show  agreement  with 
agent  for  iuBurance  or  renewal  of  policy. — Re- 
public Ins.  Co.  V.  Moss,  700. 
<S=9 145(2)  (Tex.Clv.App.)  Agent  held  unau- 
thorized to  agree  orally  to  renewals.— Republic 
Ins.  Co.  V.  Moss,  700. 

(R)  Conatruetlon  and  Operation. 

«=»I46(I)  (Tex.Civ.App.)  Language  of  policy 
to  be  constraed  according  to  evident  intent. — 
Security  Ins.  Co.  v.  Seilers-Sammons-Signor 
Motor  Co.,  617. 

<£=s>l46(2)  (Mo.App.)  Plainly  expressed  terms 
must  be  ruforced. — Spilman  v.  Masonic  Mut. 
Ace.  Co..  479. 

€=3l46(3)  (Tex.Civ.App.)  Policy  construed  fa- 
vorably to  insured.— Security  Ins.  Co.  v.  Sellers- 
Sammons-Signor  Motor  Co.,  617. 

Language  construed  to  prevent  forfeiture  if 
fairly  susceptible  of  such  construction. — Id. 

VI.  PREMIUMS,  DVES,  AND  ASSESSMENTS. 

€=»  195(1)  (Ky.)  Lien  upon  property  of  mem- 
ber of  co-operative  company  exists  without  pro- 
I'ision  in  contract. — ^Dalzell  v.  Bourbon  County 
Board  of  Education.  .360. 

Lien  not  enforced  against  echool  property. 
—Id. 

X.  FORFBITITRE  OF  POLICY  FOR  BREACH 
OF  PROMISSORY  WARRANTY,  COVE- 
NANT, OR  CONDITION   SlIIiSEilVENT. 

(A)   Gronnds   in   General. 

€=>308  (Tex.Clv.App.)  Statutes  avoiding  for- 
feiture do  not  apply  where  material  breach  can- 
not have  contributed  to  loss. — Interstate  Auto- 
mobile Ins.  Co.  V.  Edens,  671. 

(B)   Mattem   Relating  to   Property   or   In- 
terest InHored. 

«s»329  (Tex.Civ.App.)  Automobile  delivered  to 
prospective  purchaser  pending  collection  of 
check  for  price  held  not  to  have  passed  out  of 
dealer's  possession. — Security  Ins.  Co.  v.  ScU- 
ers-Sammons-Signor  Motor  Co.,  617. 
®=3336(i)  (Tex.Civ.App.)  Provisions  in  fire 
policy  against  other  insurance  are  material  and 
reasonabie.— Interstate  Automobile  Ins.  Co.  v. 
Edens,  671. 

Statutes  avoiding  forfeiture  do  not  apply 
where  material  breach  cannot  have  contributed 


to  loss;  hence  inapplicable  to  "other  insurance" 
clause. — Id. 

<S=»336(2)  (Tex.Civ.App.)  Policy  held  forfeited 
because  of  other  insurance. — Interstate  Auto- 
mobile Ins.  Co.  V.  Edens,  671. 

(E)   Nonpayment   of  Premlumai  or   Asseaa- 
menta. 

<£=3365(2)  (Ark.)  Statements  in  reinstatement 
application  held  representations,  not  warran- 
ties.— ^New  York  Life  Ins.  Co.  v.  Adams,  412. 

XI.  E8TOPPEI.,    IVAIVER,   OR    .4GREE- 

MENTS     AFFECTING     RIGHT     TO 

AVOID  OR  FORFEIT  POLICY. 

<S=>392(I0)  (Ark.)  Retention  of  unearned  pre- 
mium waiver  of  forfeiture. — New  York  Life  Ins. 
Co.  V.  Adams,  412. 

Forfeiture  hclil  waived  by  retention  of  con- 
sideration after  notice  of  assured's  ill  health  at 
time  of  reinstatement. — Id. 

XII.  RISKS   AND   CAUSES  OF  LOSS. 

(B)   Inanrance   of   Property   and   Tltlea. 

€=9423  (Tex.Clv.App.)  Tornado  policy  held 
not  to  cover  loss  caused  partly  by  water. — 
Palatine  Ins.  Co.,  Limited,  of  London,  England, 
V.  Petrovich,  929. 

<S=>425  (Tex.Civ.App.)  Appropriation  of  au- 
tomobile by  prospective  purchaser  permitted  to 
drive  it  pending  collection  of  check  held  "theft." 
—Security  Ins.  Co.  y.  Sellers-Sammons-Signor 
Motor  Co.,  617. 

(B)   Accident  and  Realtli  Inanranee. 

4=>464  (Tex.Civ.App.)  Exemption  from  loss  by 
intentional  act  of  another  held  to  relate  to  dis- 
ability, and  not  fatality;  "disability;"  "fatal  in- 
juries."—Provident  Life  &  Accident  Ins.  Co.  v. 
Johnson,  660. 

XIII.    EXTENT    OF    LOSS    AND    LI.VBILITY 
OF   INSURER. 

(C)   Guaranty    and    Indemnity    Inanrance. 

®=»SI4  (Mo.App.)  "No  action  clause"  in  em- 
ployers' liability  policy  upheld.— Staggs  v.  Goth- 
am Min.  &  Mill.  Co.,  511. 

(E)  Accident  and  Healtk  Inanrance. 

$=>530  (MO,Ap|l.)  No  recovery  for  both  total 
and  partial  disability. — Spilman  v.  Masonic  Mut. 
Ace  Co.,  479. 

XVII.   PAYMENT  OR  DISCHARGE,   CON- 
TRIBUTION,  AND   SUBROGATION. 

€=9602  (Ark.)  Where  judgment  given  for 
amount  demanded,  attorney's  fees  recoverable, 
although  proof  discloses  an  impleaded  matter 
of  set-off.— New  York  Life  Ins.  Co.  v.  Adams, 
412. 

XVIII.  ACTIONS   ON  POLICIES. 

€=>629(l)  (Tex.Civ.App.)  Complaint  on  policy 
iield  not  to  supply  by  inference  omitted  allega- 
tions as  to  administration. — Provident  Life  & 
Accident  Ins.  Co.  v.  Johnson,  650. 
€=>645(5)  (Tex.Civ.App.)  Variance  between 
allegation  of  request  for  renewal  of  policy  and 
proof  fatal.— Republic  Ins.  Co.  v.  Moss,  700. 
€=s>646(l)  (Ark.)  Plaintiff  had  burden  of  prov- 
ing delivery  of  policy. — New  York  Life  Ins.  Co. 
V.  Mason,  422. 

€=>646(2)  (Tex.Clv.App.)  Burden  on  insured 
to  show  automobile  had  not  passed  out  of  its 
possession  when  stolen. — Security  Ins.  Co.  v. 
Sellers-Rammons-Signor  Motor  Co..  617. 
(^=3646(7)  (Mo.)  Burden  of  proof  as  to  suicide 
held  on  plaintiff.— Griffith  v.  Continental  Casual- 
ty Co.,  83. 

<S=3665(4)  (Tex.Civ.App.)  Evidence  held  not 
to  sustain  finding  destruction  of  house  was 
caused  by  wind.— Palatine  Ins.  Co.,  Limited,  of 
London,  England,  v.  ? etw^^^Sl^^Q^g^^ 
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See  Usury. 


INTEREST. 


II.  RATB. 


i£=>38(l)  (Tex.Civ.App.)  Judgment  for  rent 
with  interest  at  10  per  cent,  held  erroneous. — 
Counts  V.  Dobbs,  716. 

HI.  TIME   AND   COMPUTATION. 

^=350  (Ky.)  Not  recoverable  from  maturity 
where  debtor  then  tendered  amount. — ^Napier 
V.  Trace  Fork  Mining  Co.,  766. 

INTERPLEADER. 

I.  RIGHT  TO  INTERPLSADKR. 

^=»l  (Tex.Clv.App.)  Remedy  farored.— Wil- 
liams V.  Simon.  257. 

<=»2  (Tex.Civ.App.)  Plaintiff  held  not  required 
to  intervene  in  another  suit.— Williams  v.  Simon, 
257. 

i8=»6  (Tex.Clv.App.)  Plaintiff  held  entitled  to 
waive  contract  protection  and  bring  interplead- 
er.—Williams  V.  Simon,  267. 
«=»I0  (Tex.Civ.App.)  Plaintiff  held  in  substance 
a  stakeholder.— Williams  v.  Simon,  257. 
^=3l2  (Tex.Civ.App.)  Defendant  cannot  com- 

glain    of    orcrpartiality    to    self.— Williams    v. 
imon,  257. 

II.   PROCKBDING9   AND  RBLIBF. 

<$=»I5  (Tex.Civ.App.)  Suit  held  one  in  rem  as 
to  canceling  of  vendor's  lien.— Williams  v.  Si- 
mon, 257. 

4=3 1 9  (Tex.Civ.App.)  Certain  minor  defepd- 
ants  held  not  necessary  parties. — Williams  v. 
Simon,  257. 

<S=23  (Tex.Civ.App.)  Petition  held  to  state 
cause  of  action. — Williams  y.  Simon,  257. 
«=929  (Tex.Civ.App.)  Evidence  to  justify  find- 
ing that  plaintiff  had  reasonable  doubt  as  to 
who  was  entitled  to  money.— Williams  v.  Simon, 
257. 

Evidence  justified  finding  that  plaintiff  had 
no  remedy  at  law. — Id. 

^=35  (Tex.Civ.App.)  Attorney's  fees  recov- 
erable.—Williams  v.  Simon,  257. 

Attorney's  fees  properly  allowed  nonresident 
minors. — Id. 

INTOXICATING  LIQUORS. 

VI.   OFFENSES. 

€=»I32  (Tex.Cr.App.)  Provision  of  statute  held 
repealed. — Francis  v.  State,  580. 
$=»I32  (Tex.Cr.App.)  Dean  Law  repealed,  in 
so  far  as  it  makes  possessing  of  equipment  for 
making  intoxicating  liquor  a  crime. — Betts  v. 
State.  507. 

<^=>I32  (Tex.Cr.App.)  Dean  Law,  relating  to 
possession,  held  repealed. — ^Lee  v.  State,  M93. 
<S=»I32  (Tex.Cr.App.)  Law  punishing  posses- 
sion held  repealed.— Lee  v.  State,  1094. 
^=3 1 39  (Mo.App.)  Act  held  not  to  make  unlaw- 
ful storage  of  intoxicating  liquor. — ^Murphy  v. 
St.  Joseph  Transfer  Co.,  138. 
<S=3l39  (Tex.Cr.App.)  Possession  not  unlaw- 
ful, unless  for  the  purpose  of  sale,  under  Dean 
Law.— Petit  v.  State,  .'379. 

<S:=>I39  (Tex.Cr.App.)  Possession  for  the  pur- 
pose of  sale  denounced.— Francis  v.  State,  580. 
«=3l39  (Tex.Cr.App.)  Possession  not  an  of- 
fense unless  for  purpose  of  sale. — Williams  v. 
State,  1092;  Dossett  V.  State,  1093;  Davis  T. 
State,  1094. 

Tin.  CRIMINAL  PROSECUTIONS. 

^s»2ll  (Tex.Cr.App.)  Possession  for  purpose 
ot  sale  must  be  charged  in  indictment. — Petit  v. 
State,  579. 

4=9215  (Mo.App.)  Information  charging  unlaw- 
ful sale  iield  sufficient. — State  v.  Moore,  4TK. 
4=3224  (Tex.Cr.App.)  .State  need  not  show  liq- 
uor was  not  manufactured  for  an  excepted  pur- 
pose.- Sbaddix  v.  State,  602. 


<£=^33(2)  (Ark.)  Defendant's  possession  of 
liquor  subsequent  to  offense  charged  held  ad- 
miHsible.— Casteel  v.  State,  386. 
'6=236(19)  (Ark.)  Evidence  ./leW  sufficient  to 
sustain  conviction  for  manufacturing. — Ewing  v. 
State,  3T4. 

<&=>239(7)  (Tex.Cr.App.)  Possession  for  pur- 
pose of  sale  must  be  charged  in  indictment  and 
jury  instructed  thereon.— Petit  v.  State,  679. 

IX.   SEARCHES,   SEIZURES,  AND  FOR- 
FEITURES.      . 

$=>245  (Ark.)  Statutes  relating  to  confiscation 
of  property  used  in  sale,  manufacture,  and 
transportation  of  liquor  held  to  impliedly  repeal 
common  law  on  subject. — State  v.  One  Ford  Au- 
tomobile, 378. 

<e=3247  (Ark.)  Statute  held  not  to  authorize 
confiscation  of  automobile  used  in  transporta- 
tion of  liquor.— State  v.  One  Ford  Automobile. 
378. 

XII.  RIGHTS  OF   PROPERTY   AND 
CONTRACTS. 

4=»325  (Mo.App.)  Liquors  lawfcdly  acquired 
protected.— Murphy  v.  St.  Joseph  Transfer  Co., 
158. 

4=9328  (Mo.App.)  Act  held  not  to  make  unlaw- 
ful storage  of  intoxicating  liquor,  and  value  may 
be  recovered  from  warehouseman. — Murphy  v. 
St.  Joseph  Transfer  Co.,  138. 

Keeping  liquor  lawfully  acquired  not  rendered 
unlawful  by  Yolstead  Act.— Id. 

IRRIGATION. 

See  Waters  and  Water  Courses,  «si>232-2^. 

JOINT  ADVENTURES. 

<S=95(I)  (Tex.Com.App.)  Heirs  represented  by 
attorney  in  fact  not  necesary  parties  in  suit  to 
recover  specific  fund.— Ferguson  v.  Mansfield, 
524. 

JOINT-^TOCK  COMPANIES. 
4=9 1 7  (Tex.Civ.App.)  Minute    of   appointment 
of  general  manager  unnecessary.— Banner  Oil 
&  Gas  Co.  V.  Gordon,  945. 

Secretary-treasurer  may  also  be  general  man- 
ager.— Id. 

4=>18  (Tex.Clv.App.)  Bound  by  contract  of 
general  manager.— Banner  Oil  &  Gas  Co.  v. 
Gordon,  946. 

«s>l9  (T»x.Clv.App.)  Charge  defining  agent's 
authority  held  too  general  in  view  of  evidence. 
—Banner  Oil  &  Gas  Co.  v.  Gordon.  94."). 
4=9 1 9  (TeK.Clv.App.)  Joint-stock  association 
may  sue  as  an  entity.— Wichita  County  Lum- 
ber Co.  y.  Maer,  990. 

JOINT  TEN.4NCY. 

See  Tenancy  in  Common. 
<&=»5(2)   (Tex.Civ.App.)  Plaintiffs  heUd  shown 
to  be  parties  to  conliact  for  construction  work. 
— Finley  Method  Co.  of  Texas  v.  Kelly,  250. 

JUDGES. 

See  Justices  of  the  Peace. 

JUDGMENT. 

See  Equity,  4=9427;   Execution. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

I.  NATURE  AND  ESSENTIALS  IN 
GENERAL. 

4=9 1 1  (Tex.Civ.App.)  Entry  of  judgment  dis- 
missing case  in  vacation  error. — Holt  &  Co.  t. 
Wheeler  County,  226. 

4=9|8(2)  (Mo.App.)  Petition  held  not  to  sup-, 
port  judgment— Cruse  y.  EsUnger,  496.  ^Ov  IC 
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VI.   ON  TRIAL  OF  ISSUEt). 

(A)  Rendition,    Form,    and    Reiinlsltes    in 

General. 

«=»I94  (Mo.Apif.)  Must  dispose  of  all  matters. 
—Miller  v.  O'Connell,  137. 

(B)  Partlea. 

<»3>244  (Tex.Clv.App.)  Held  to  sufficiently  in- 
dicate it  was  against  defendants.— Rosser  t. 
Hale,  968. 

(C)  Conformity  to  Proceaii,  Pleadlnnii, 
Prootit,  and  Verdict  or  Flndtnca. 

®=>25l(l)  (Ark.)  Claims  for  set-oft  not  al- 
lowed where  not  pleaded.— New  York  Life  Ins. 
Co.  T.  Adams,  412. 

®S325I(I)  (Mo.App.)  Judgment  must  be  re- 
sponsive to  pleadings. — Paragould  Wholesale 
Grocery  Co.  v.  Middleton,  469. 
<3=>252(5)  (Tex.Clv.App.)  Petition  calling  for 
general  relief  held  to  warrant  allowance  of  item. 
— Finley  Method  Co.  of  Texas  v.  Kelly,  ioO. 
«=»256(2)  (Tex.Clv.App.)  Judgment  awarding 
damages  for  negligent  delay  in  shipment  of 
cattle  held  supported.— Panhandle  &  S.  F.  Ry. 
Co.  T.  Thompson,  913. 

VII.  ENTRY,    RBCORD,    AND   DOCKBTINO. 

(S=»285  (Tex.Clv.App.)  Names  of  parties  should 
be  cross-indexed. — San  Antonio  Loan  &  Trust 
Co.  V.  Davis,  612. 

VIII.  AMENDMENT,  CORRECTION,  AN1> 
REVIEIV  IN   SAME   COURT. 

<S=»335(3)  (Tex.Coin.App.)  Petition  held  snffi- 
cient  as  for  review  in  equity,  notwithstanding 
misnomer  as  motion  to  reinstate  after  dismiss- 
al.— Osborn  v.  Younger,  558. 

IX.  OPENING  OR  VACATING. 

«s»336  (Ky.)  Judgment  to  be  vacated  after 
term  only  in  mode  prescribed  by  statute. — Wil- 
son V.  Jackson,  28. 

«s»384  (Ky.)  Vacation  after  term  may  be 
sought  by  supplemental  answer.— Wilson  ▼. 
Jackson,  28. 

X.  B4VITABI.E  RELIEF. 
(A)  Natnre  of  Remedy  and  Gvonnds. 

€=3407  (6)  (TcK.Civ.App.)  Defkult  judgment 
not  set  aside,  on  petition  for  injunction,  for 
lack  of  proper  service,  if  entry  could  have  been 
discovered  in  time  for  motion  for  new  trial.— 
Wichita  County  Lumber  Co.  v.  Maer,  990. 
«=34ll  (Tex.Coni.App.)  Party  heM  not  es- 
topped to  attack  judgment  by  consent  of  her 
attorneys.— Pierce  v.  Foreign  Mission  Board  of 
Southern  Baptist  Convention,  552. 

(B)  Jnrladlction  and  ProceedlnsK. 

$=»460(l)  (Tex.Clv.App.)  Elements  of  peti- 
tion for  relief  from  judgment  stated. — Republic 
Supplv  Co.  V.  Weaver.  OM. 
«=i>460(3)  (Tex.Clv.App.)  Petition  to  enjoin 
enforcement  of  default  judgment  held  insuffi- 
cient—Republic Supply  Co.  V.  Weaver,  684. 

XI.   COLLATERAL  ATTACK. 
(B)  GronndH. 

4ts9492  (Mo.)  Domestic  judgment  cannot  be 
collaterally  attacked  for  unauthorized  appear- 
ance of  attorney. — Stuart  v.  Dickinson,  446. 
4s»503  (Mo.)  Separate  answers  held  sufficient 
to  sustain  decree  as  against  collateral  attack. — 
Melviu  V.  Hoffman,  107. 

XIII.  MERGER   AND    BAR   OF   CAISBS    OF 
ACTION   AND  DEFENSES. 

(B)  Caaaea  at  Action  and  Defenaea  Merg- 

ed, Barred,  or  Coni*iu«ieU. 

<S==>590(I)  (Tex.Clv.App.)  Failure  to  appeal 
from  refusal  to  consider  issue  waives  right  t<> 
plead  judgment  in  bar  of  later  action.— National 
Surety  Co.  v.  Landers,  275. 


Not  conclusive  as  to  matters  expressly  ex- 
cluded therefrom. — Id. 

€s>593  (Tex.Clv.App.)  Cause  of  action  on 
guardian's  bond  held  single  and  not  to  be  Kplit 
without  consent. — National  Surety  C!o.  v.  Lan- 
ders. 275. 

Guardian's  surety  held  to  have  consented  to 
splitting  cause  of  action. — Id. 

XIV.  CONCLUSIVENESS   OF  ADJI'DI- 
OATION. 

(B)  Peraona  Oonclnded. 

$=>675(l)  (Ky.)  One  not  a  party,  who  par- 
ticipates in  action  by  contributing  to  payment 
of  expenses,  is  a  real  party  in  interest  within 
the  doctrine  of  res  judicata. — Hopkins  v.  Jones, 
754. 

9=9677  (Ky.)  Judgment  binding  on  entire  class 
of  persons  with  common  interest,  who  desig- 
nates one  of  their  number  to  prosecute  suit. — 
Hopkins  v.  Jones,  754. 

€=3710  (Mo.App.)  Third  party  not  bound.— 
Luther  v.  Kinion,  501. 

(C)  Mattera  Concluded. 

<S=37I3(2)  (Ky.)  Doctrine  of  "res  judicata" 
applicable  to  matters  that  might  have  been  liti- 
gated.— Ilopkinti  V.  Jones,  754. 
<S=>7I3(2)  (Mo.)  Adjudication  of  validity  of 
deed  on  issue  of  grantor's  mental  competency 
held  to  conclude  issue  of  revocability  which 
might  have  been  adjudicated.— MelvJn  v.  Hoff- 
man, 107. 

®=>744  (Tex.Com.App.)  Judgment  held  con- 
clusive as  to  right  to  remove  short  leaf  pine 
timber  on  certain  land. — Southwestern  Settle- 
ment &  Development  Go.  v.  May.  (^29. 

XV.  LIBN. 

«=»752  (Tex.Clv.App.)  Lien  attaches  only 
where  requirements  of  statute  have  been  com- 
plied witli.— San  Antonio  Loan  &  Trust  Co.  v. 
Davis.   612. 

<8=>768(l)  (Tex.Clv.App.)  Abstract  held  in- 
sufficient to  create  lien  for  failure  to  state 
names  of  parties  and  to  give  lower  court's 
docket  number. — San  Antonio  Loan  &  Trust 
Co.  V.  Davis.  612. 

Validity  of  abstract  not  affected  by  describ- 
ing the  Court  of  Civil  Appeals  of  the  Fourth 
Supreme  Judicial  District  as  being  of  the 
Fourth  Judicial  District. — Id. 
<@=3769  (Tex.Clv.App.)  Index  held  insufficient. 
—San  Antonio  Loan  &  Trust  Co.  v.  Davis, 
612. 

Index  listing  names  out  of  alphabetic  order 
held   insutiicient. — Id. 

<S=3772  (Tex.Clv.App.)  Lien  attaches  when 
debtor  rc-Humes  possession  after  abstract  of 
judgment  has  been  filed  during  possession  of 
receiver.— San  Antonio  Loan  &  Trust  Co.  v. 
Davis,  612. 

XVII.  FOREIGN  JEDOMBNTS. 

$s>8l5  (Tex.Com.App.)  Interlocutory  where 
suib  was  continued  as  to  one  defendant. — 
American  Nat.  Bank  of  Oklahoma  v.  Garland. 
562. 

Only  final  judgments  of  other  states  have  full 
faith   and    credit. — Id. 

<S=>8I5  (Tex.Com.Ajip.)  Foreign  judgment  not 
conclusive  unless  final.— Walker  v.  Garland, 
107S. 

€=3822(3)  (Tex.Com.App.)  Foreign  judgment 
conclusive  on  the  merits. — Walker  v.  Garland, 
10"{). 

<e=>829(l)  (Mo.)  Federal  judgment  rendered 
in  another  state  is  regarded  as  judgment  of 
that  BtatP. — Stuart  v.  Dickinson,  446. 

Foreign  judgment  may  be  collaterally  attack- 
ed by  showing  appearance  wag  unauthorized. 
-Id. 

<S=>829(2)  (Mo.)  Recitals  of  jurisdii-tion  in 
tederal  court  judgment  may  be  controverted. 
—Stuart  V.  Dickinson,  446. 

Alisrnce  of  jurisdiction  of  subject-matter  or 
parties  renders  void.^^^^^  ^jy  GOOglC 
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XIX.     SUSPKjrSION,     BNFORCBXEXT,     AND 
RBVIVAI,. 

«=3870(l)   (Tex.Clv.App.)  Must  be  reTived  by 

scire   facias.— Fertnison-McKinney   Dry   Goods 

Co.  V.  Garrett,  245. 

<S=»870(5)   (Tex.Civ.App.)  CaiiDot    be   revived 

against   nonresident   by    substituted    service. — 

Ferguson-McKinney  Dry  Goods  Co.  v.  Garrett, 

245. 

XXI.   ACTIONS   Olf  Jl'DGMEXTS. 

(B)  Forefarm  JndicuentM. 

«=»928  (Tex.Com.App.)  Action  not  maintain- 
able on  foreign  judgment  in  favor  of  interven- 
er foreclosing  lien  before  final  disposition  of 
case.— Walker  v.  Garland,  1078. 

Foreign    judgment   must   create   definite  in- 
debtedness.— Id. 

€=>929  (Tex.ClvJkpp.)  Action  not  maintain- 
able on  dormant  foreign  judgment.— Ferguson- 
McKinney  Dry  Goods  Co.  v.  Garrett,  245. 
4^942  (MO.App.)  In  action  on  foreign  judg- 
ment entered  by  clerk  of  court,  his  authority 
must  be  shown.- Groo  v.  Sanderson,  177. 

XXII.      PliBADING       AND      EVIDBNCB      OF 

JVDGMKNT    AS    BSTOPPEI< 

OR  DBFBNSE. 

4=3949(1)  (Tex.Civ.App.)  Party  pleading  res 
judicata  must  allege  essential  elements.- Smith 
V.  Nesbitt,  1104. 

^=»95l(3)  (Tex.Coni.App.)  Parol  evidence  not 
admissible  to  contradict  or  vary  verdict  or 
judgment.— Southwestern  Settlement  &  Devel- 
opment Co.  V.  May,  529. 

JUDICIAL  POWER. 

See  Constitutional  Law,  9=370. 

JURY. 

See  Criminal  Law,  «=>8iiO-859. 

V.  COMPBTBNCY  OF  JURORS,  CHALLBNG- 
E8,   AND   OBJECTIONS. 

^=>97(l)  (Tex.Cr.App.)  Prohibitionist  not  in- 
competent in  liquor  case.— Sbaddix  v.  State, 
602. 

1^=3110(6)  (Ky.)  Defendant  failing  to  move 
discharge  of  jury  after  discovpring  relation- 
ship between  plaintiff  and  juror's  wife  waived 
error.— Lexington  &  E.  Ry.  Co.  v.  Sexton,  773. 
«=»I36(6)  (Tex.Com.App.)  Defendants  asking 
judgment  over  against  each  other  entitled  to 
six  peremptory  challenges  each.— Gussett  ▼. 
Nueces  County,  857. 

JUSTICES  OF  THE  PEACE. 

IV.  PROCEDL'RB   IN   CIVIL  CASES. 

4s>90  (IMo.App.)  Technical  rules  of  pleading 
not  applicable  in  justice  court.— Krallman  v.  Il- 
linois Cent.  K.  Co.,  iHiO. 

^s>9\(2)  (Mo.App.)  Forcible  entry  and  de- 
tainer complaint  to  be  leniently  construed. — 
TJtt  T.  Winfrey,  185. 

€=391(2)  (Mo.App.)  Statement  before  justice 
lield  to  support  judgment  for  unearned  premi- 
um of  insurance  poUcy. — Morris  v.  Mahn,  S2~. 
«=>IOO(l)  (Mo.App.)  Shipper's  statement  AclcZ 
not  to  preclude  him  from  recovering  on  the 
common-law  liability  of  the  carrier  as  an  in- 
surer.—Krallman  V.  Illinois  Cent.  R.  Co.,  8:W. 

V.  RBVIEIV   OF  PROCEEDINGS. 
(A)  Appeal  aad  Error. 
«=»l59(r)   (Tox.Clv.App.)  No     appeal     bond 
necessary  where  judgment  is  for  costs. — South- 
ern Surety  Co.  v.  Beaird,  240. 
9=9159(7)    (Tex.Civ.App.)       In       determining 
amount  of  appeal  bond,  costs  not  included  in 
amount    recovered. — Southern    Surety    Co.    v. 
Beaird.  240. 

9=3 1 81  (Ark.)  Judgment  against  defendant  in 
justice  court,  unappealod  from,  sufficient  for 
judgment  against  garuishec  on  appeal  to  cir- 
ctiit  court. — Samuelson  ▼.  Patterson  &  Co., 
383. 


LANDLORD  AND  TENANT. 

III.  LANDLORD'S  TITLE  AND  REVERSION. 
(B)   Batoppel  of  Tenant. 

9=966(2)  (Tex.Civ.App.)  When  possession  by 
tenant  is  adverse  to  owner  stated.— Carrasco 
V.  De  Leon,  272. 

IV.  TERNS   FOR   TEARS. 

(C)  Bztenaiona.  Rene'nala,  and  Optlona  to 

PDrcliaae  or  Sell. 

9=^83(4)  (Ark.)  Lessees*  failure  to  repair  held 
ground  for  forfeiture  of  right  of  renewal. — 
Folder  v.  Hall  Bros.  Co.,  789. 
9=>86(l)  (Arfc.)  Provision  to  "renew"  lease 
field  not  to  effect  an  autcnnatic  estensiou. — 
Feldcr  v.  Hall  Bros.  Co.,  780. 

(D)  Termination. 

<E=I03(I)  (Ark.)  Breach  of  covenant  not 
ground  of  forfeiture  in  absence  of  stipulation. 
— SaUey  v.  Michael,  785. 

9=3 1 10(1)   (Ark.)  Abandonment  waived  by  ac- 
ceptance of  rent — Salley  v.  Michael.  785. 
9=3)12(2)    (Ark.)   Acceptance  of  rent  waives 
forfeiture.- Salley  v.  Michael,  780. 

VII.  PREMISES  AND   ENJOYMENT   AND 
USB   THEREOF. 

(D)  Repaira,     Inanrance,     and     ImproTe- 

menta. 

9=3 1 52  (4)  (Tex.Clv.App.)  Landlord  contract- 
ing to  repair  held  bound  to  remedy  conditions 
caused  by  .prior  existing  open  stairway. — Mid- 
kiff  V.  Benson,  292. 

9=3l54(2)  (Tex.Clv.App.)  Tenant's  failure  to 
pay  license  no  defense  to  landlord's  failure  to 
repair. — Midkiff  v.  Benson,  292. 

(E)  Injarlea  from  Daniceroaa  or  Defeettre 

Condition. 

9=>I64(7)  (Tex.Com.App.)  Tenant,  knowing 
floor  would  sink  or  sway,  but  making  no  in- 
vestigation, held  charged  with  notice  of  de- 
fect.—Pollack  V.  Perry,  541. 

Tenant  knowing  of  defective  plank  in  floor 
held  guilty  of  contributory  negligence. — ^Id. 

VIII.  RENT   AND  ADVANCES. 
(A)  RlKlita  and  Llabllltlea. 

9=>204  (Ark.)  Tenant  who  had  made  a  final 
settlement  with  landlord  need  not  obtain  writ- 
ten directions  from  him  before  collecting  rent 
from  subtenant. — King  v.  Wilkerson,  SOU. 

(C)  Lien. 

9=s>252(2)  (Ar1(.)  Purchaser  of  cotton  in  ware- 
house by  sample  held  not  without  notice  as 
against  landlord's  lien. — Lynch  v.  Mackey,  781. 
Transfer  of  receipt  held  essential  to  sale  of^ 
cotton  stored. — Id. 

(D)   Dlatreaa. 

9=>274(2)  (Tex.Clv.App.)  Landlord  Uable  for 
levying  writ  of  sequestration  on  property  own- 
ed by  tenant. — Counts  v.  Dobbs,  716. 

iX.    RE-ENTRY   AND  RECOVERY  OP   POS- 
SESSION   BY    LANDLORD. 

9=>29l(l)  (Mo.App.)  Demand  held,  unneces- 
sary.— Utt  V.  Winfrey,  185. 

Complaint  held  not  to  require  demand  before 
suit. — Id. 

9=>29l(8)  (Mo.App.)  Complaint  containing 
substance  of  elements  specified  sufficient. — Utt 
V.  Winfrey,  185. 

X.  RENTING  ON    SHARES. 

9=>328(3)  (Ark.)  Agreement  of  landlord  ns  to 
disposal  of  crop  held  not  waiver  of  lien.— Mor  • 
rilton  (Cotton  Oil  Co.  v.  Imboden,  784. 
9=330(1)  (Ark.)  Oilmill  heM  required  to  pn.v 
cost  of  handling  cotton.— Morriltoa  Cotton  Oil 
Co.  T.  Imboden.  784.        digitized  by  V^OOQ  IC 
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<;=>332  (Ark.),  Evidence  held  to  support  find- 
jug  for  plaintiff.— Morrilton  Cotton  Oil  Co.  v. 
Iinboden,  784. 

LABCEM'. 

I.  OFFENSES   AND   RESPONSIBILITY 
THEREFOR. 

<>=3|  (Tax.Cr.App.)  Transaction  held  theft,  and 
not  mere  loan.— uundell  v.  State,  008. 
^=>3(2)    (Tex.Cr.App.)  Defendant,      acquiring 
money  by  mistalce  and  knowingly  appropriating 
it,  h«ld  guilty.— Byrd  v.  State,  891. 
«=>I5(I)   (Tax.Cr.AppJ  Facts  ftf/d  not  to  die- 
close  theft  by  bailee.— Rundell  v.  State,  908. 
9=326  (Tex.Cr.App.)  Instruction  as  to  receir- 
ing  money  under  advice  of  counsel  held  proper- 
ly refused.— Byrd  v.  State,  891. 

II.   PROSECUTION   AND   PUNISHMENT. 

(A)   Indictment    and    Informntlon. 

$=932(4)  (Tex.Cr.App.)  Ownership  and  pos- 
session of  wheat  stolon  from  car  properly  laid 
in  local  agent  of  railroad. — Edwards  v.  State, 
890. 

«=340(2)  (Tex.Cr.App.)  E.xact  amount  alleged 
need  not  be  proved.— Byrd  v.  State,  891. 

(B>  Brldence. 

9=>S5  (Ky.)  Evidence  as  to  identity  held  to 
sustain  conviction,  notwithstanding  contradic- 
tion.— Strong  T.  Commonwealth,  20. 
9=355  (Tex.Cr.App.)  Evidence  held  to  sustain 
conviction  for  theft  of  wheat  from  railroad. — 
Edwards  v.  State,  890. 

9=>55  (Tex.Cr.App.)  Evidence  held  to  sustain 
conviction. — Byrd  v.  State,  891. 
9=s>56   (Tex.Cr.App.)   Extrajudicial    confession 
held   available    to    aid    in    establishing    corpus 
delicti.— McGlaster   v.    State,   598. 

(C)  Trial  and  Revle-n-. 

<S=>68(I)  (Tex.Cr.App.)  Evidence  Aeld  to  war- 
rant refusal  of  directed  verdict.— Byrd  v.  State, 
«91. 

<@=968(2)  (Tex.Cr.App.)  Defendant's  intent 
held  for  jury  in  prosecution  for  felony  theft  by 
bdrrowinj;— Rundell  v.  State,  90S. 
€=>72  (Tex.Cr.App.)  Instruction  as  to  amount 
of  theft  held  not  erroneous.— Byrd  v.  State, 
891. 

9=»73  (Tex.Cr.App.)  Instruction  as  to  theft 
from  certain  person  held  proper. — Byrd  v. 
State.  891. 

<Ss>78  (Tex.Cr.App.)  Instruction  as  to  receiv- 
ing money  under  advice  of  counsel  held  prop- 
erly refused.- Byrd  v.  State,  891. 


LEASE. 

See  Landlord  and  Tenant. 

LEGISLATIVE  POWEB. 

See  Constitutional  Law,  4=».56-65. 

LEVEES  AND  FLOOD  CONTBOL. 

9=»2  (Tex.Clv.App.)  Statute  relating  to  recla- 
mation of  bottom  lands  valid. — Dallas  Hunting 
&  Fishing  Club  v.  Dallas  County  Bois  D'Arc 
Island  Levee  Dist.,  607. 

9=99  (Tex.Clv.App.)  Levee  district  held  not 
entitled  to  keep  space  between  levee  and  wa- 
ter clear  of  obstructions. — Dallas  Hunting  & 
Pishing  Club  v.  Dallas  County  Bois  D  Arc 
Island  Levee  Dist.,  607. 

<S=»23  (Mo.App.)  Railroad  right  of  way  not 
assessed  as  "lands"  in  levee  district  organised 
by  county  courts. — State  ex  rel.  and  to  Use  of 
Bay   V.  Paragould  &  S.   E.  Ry.  (^o.,  499. 

Railway  right  of  way  not  included  in  "lands" 
assessed  by  county  assessor  for  levee  district. 
-Id. 


UBEL  AND  SLANDER. 

II.    PRIVILEGED    COMMUNICATIONS     AND 
MALICE   THEREIN. 

9=»36  (Tex.Com.App.)  "Privileged  communica- 
tion" defined.— Aransas  Harbor  Terminal  Ry. 
Co.  V.  Taber,  841. 

9=>38(l)  (Tex.Cem.App.)  Railroad  Commis- 
sion has  quasi  judicial  powers,  and  commuoicu- 
tions  thereto  are  absolute^  privileged.— Aran- 
sas Harbor  Terminal  Ry.  Co.  v.  Tuber,  841. 

Communications  in  judicial  proceedings  abso- 
lutely privileged. — Id. 

9=>42(l)  (Tex,Clv.App.)  Report  of  judicial 
proceedings  not  privileged  unless  true.— Caylor 
v.  Nunn,  264. 

Publication  of  allegations  of  petition  in  con- 
nection with  granting  of  preliminary  injunction 
privileged.— Id. 

Newspaper  account  of  contempt  proceedings 
held  privileged,  though  inaccurately  including  a 
party  in  those  charged  with  fraud. — Id. 
9=>48(l)  (Tex.Clv.App.)  Report  of  judicial 
proceedings  not  pri^eged  unless  true.— -Caylor 
V.  Nunn,  264. 

IV.  ACTIONS. 
(B)  Trial,    JadK>n«at.    and   Review. 
9s»l23(8)   (Tex.Civ.Ap'p.)  Question   of    privi- 
lege as  dejpendent  on  meaning  of  unambiguous 
language    is    question    for    court. — Caylor    t. 
Nunn,  264. 

Question  of  privilege  for  jury  when  language 
ambiguous.— Id. 

VI.  CRIMINAL  RESPONSIBILITY. 

(A)    OSenae*. 

<S=s>l46  (Mo.App.)  Reading  of  letter  by  three 
persons  libeled  therein  and  another  held  suffi- 
cient  "publication."— State  v.   Sloan,   821. 

UCENSES. 

I.    FOR    OCCUPATIONS    AND    PRIVILISUES. 

9=>7(l)  (Arfc.)  Provision  for  payment  of  as- 
sessments "in  cash"  held  to  include  currency, 
warrants,  or  scrip,  and  so  not  invalid. — Arkan- 
sas Public  Utilitie.o  Co.  v.  Incorporated  Town 
of  Heber  Springs,  999. 

9=s7(l)  (Tex.Clv.App.)  Ordinance  requiring 
operators  of  motor  vehicles  for  hire  to  pro- 
cure licenses  held  not  clearly  unreasonable  or 
unnecessary. — City  of  Graham  v.  Seal.  06.S. 
«s»32(2)  (Ark.)  Notice  of  special  tax  held 
waived  by  recital  of  payment  iu  agreed  facts. — 
Arkansas  Public  Utilities  Co.  v.  Incorporated 
Town  of  Heber  Springs,  909. 
<8=>42(2)  (Ark.)  Tender  after  penalty  attached 
no  relief  to  prosecution. — Arkansas  Public 
Utilities  Co.  v.  Incorporated  Town  of  Heber 
Springs,  999. 

«s»42(4)  (Arfc.)  Evidence  held  not  to  show 
that  pole  assessment  exceeded  cost  of  superin- 
tendence.— Arkansas  Public  Utilities  Co.  v.  In- 
corporated Town  of  Heber  Springs,  999. 

LIENS. 

Sec  Mechanics' Liens;  Taxation,  <8=>500;  Ven- 
dor and  Purchaser,  9=>2S8. 

LIFE  ESTATES. 

®=>8  (Ky.)  Possession  of  life  tenant  or  of  one 
claiming  through  him  cannot  become  adverse  to 
remainderman. — Russell  v.  Tipton,  763. 
€=>I2  (Ky.)  Life  tenant  and  remaindermen 
luay  jointly  make  valid  lease  for  oil  and  gas 
production. — Meredith  v.  Meredith,  757. 

In  absence  of  agreement  as  to  division  of 
royalties,  income  from  royalties  goes  to  life 
tenant,  and  corpus  to  remaindermen. — Id. 

Contract  as  to  division  of  royalties  held  found- 
ed on  sufScient  consideration.— Id. 
9=9 1 2   (Ky.)  Life  tenant  cannot  execute  valid 


oil  lease.- Russell  v.  Tipton,  H_ 

Digitized  by 


fljoogle 


1151 

For  ca» 


INDEX-DIGEST  Msatev  and  SexTan* 

Por  caM*  IB  I>«r.Dls.  •  Am.Dlc.  Key-No.Serln  *  Indexes  »ee  utme  topic  and  KET-NFMBER 


<Sc=>23  (Mo.)  Life  tenant  with  power  of  dispo- 
sition held  not  entitled  to  give  land  awa^. — 
Cook  V.  HiggiDH,  SOT. 

Xo  disipostfl  of  land  by  life  tenant  until  per- 
sonalty is  e.\linuBtcd.— Id. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

I.    STATITBS   UF    LIMITATION. 

(B)  I.imltatlon«   Applicable   to   Particular 
Actions. 

<3=>24(2)  (Tex.Clv.App.)  Four-year  statute 
held  to  nppl.v  in  action  to  recover  money  paid 
under  asKiimption  of  indebtedness  clause. — 
Smith  V.  Nesbitt,  1104. 

II.   COMPUTATION   OF  PKRIOD  OP 
IiIMITATION. 

(A)  Accrual  of  Rlccht  of  Action  or  De- 
feniic. 

^=346(7)  (Mo.App.)  Attorney's  cause  of  ac- 
tion for  services  against  road  district  did  not 
accrue  until  completion  of  organization  and  col- 
lection of  funds. — Hardwicke  v.  Wymore,  171. 
<S=>53(2)  (Mo.App.)  Tenant's  account  with 
landlord  held  "open  account"  within  statute  of 
limitations. — Gammon  v.  McDowell,  461. 
«=>53(2)  (Mo.App.)  Claim  for  rent  held  not 
"current  account."— Poague  v.  Mallory,  491. 

Claim  for  rent  of  which  no  account  was  kept 
and  account  for  legal  services  not  "single,  (H>en, 
running  account." — Id. 

9=354(1)  (Mo.App.)  Lack  of  mutuality  in  ac- 
count does  not  ijirevent  application  of  statutory 
provision  as  to  accrual  of  action. — ^Poague  v. 
MaUory.  491. 

«=>55(6)  (Tex.Clv.App.)  Rule  stated  as  to 
running  of  statute  against  injury  from  nuisance. 
—City  of  Honey  Grove  r.  MiUs,  267. 

(B)   Ferformanee    of    Coadiltlon,    Demand, 
and  Notice. 

9=»66(6)  (Mo.App.)  Action  on  agreemont  to 
pay  bonus  did  not  accrue  prior  to  demand. — 
Cruse  V.  Eslinger,  496. 

(F)  Iicnorance,  Sflatnlcc,  Trnat.  Frnnd,  and 
Concealment   of   Cnnae    of  Action. 

9=996(2)  (Tex.Clv.App.)  Runs  from  time  when 
error  was  or  should  have  been  discovered. — 
Davis  V.  Hudson,  1109. 

V.  PLEADIXQ,  RVTDBNCEi,  TRIAL,  AlTD 
REVIEl*^. 

<S=s>l80(l)  (Tex.Clv.App.)  Defense  of  limita- 
tions raised  by  sppcial  exceptions. — Smith  v. 
Nesbitt,  1104. 

9=3l80(6)  (Tex.Civ.App.)  Defense  of  limita- 
tioBR  waived  by  failure  to  interpose  demurrer. — 
Smith  T.  Nesbitt,  1104. 

9=>I82(5)  (Tex.Clv.App.)  Defense  of  limita- 
tions waived  by  failure  to  plead. — Smith  v.  Nes- 
bitt, 1104. 

«=»I97(2)  (Tex.Clv.App.)  Evidence  held  to 
support  finding  that  errors  in  descriptions  were 
not  discoverable  until  within  four  years  prior 
to  suit  for  reformation.— Davis  v.  Hudson, 
1109. 

UQVOR  SELLING. 

See   Intoxicating  Liquors. 

LOGS  AND  LOGGING. 

<8=>3(I5)  (Ark.)  Intention  of  parties  as  to 
trees  reserved  hfJd  for  jury,  in  view  of  am- 
biguity.—Wisconsin  &  Arkansas  Lumber  Co.  v. 
Fitzhugh,  1001. 

LUNATICS. 
See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

II.  W^AKT   OF   PROBABLB   CAUSE. 

«s»2l(l)  (Ky.)  "Disinterested"  and  "inter- 
ested" attorney  giving  advice  defined.— Kroger 
Grocery  &  Baking  Co.  T.  Hamlin,  4. 


T.  ACTIOHB. 

^=»55  (Ky.)  Probable  cause  provable  under 
general  denial. — Kroger  Grocery  &  Baking  Co. 
V.  Hamlin,  4. 

^=>56  (Ark.)  Burden  of  proof  on  plaintiff.— 
Scott  V.  Pennington,  375. 

^^364(2)  (Ky.)  Evidence  held  to  show  proba- 
ble cause. — Kroger  &  Baking  Co.  v.  Hamlin,  4. 
^=71  (I)  (Ark.)  Bvidencp  (rf  oonspira('y  to 
cause  prosecution  held  insufficient  to  go  to 
jury.— Scott  v.  Pennington,  375. 

MANDAMUS. 

I.    NATURE   AND    GROUNDS    IN    GENERAL.. 

9=»I0  (Mo.)  Petitioner  held  entitled  to  com- 
pel filing  of  nomination  as  candidate  for  dele- 
gate from  certain  district  to  the  constitutional 
convention,  though  redistricting  was  invalid. — 
State  ex  rel.  Lasbly  v.  Becker,  1017. 

Not  defense  that  previous  acts  in  connection 
with  rediftrictin^  similar  to  that  attacked  were 
also  void.— Id. 

MANSLAUGHTER. 

See  Homicide. 


See  Divorce; 


MARRIAGE. 

Husband  and  Wife. 


MASTER  AND  SERVANT. 

III.     MASTER'S    LIABILITY    FOR   INJURIES 
TO   SERVANT. 

(A)  Natnre  and  Extent  In  General. 

9=»99  (Mo.)  Employer  and  physician  several, 
not  joint,  tort-feasors. — Staehlin  v.  Hocbdoer- 
fer,  1060. 

(B)  Toola,  Mnchlnerr,  Appllaneea,  and 
Place*  for  Work. 

■Ss^llO  (Tex.Civ.App.)  Interstate  Commerce 
Commiseion's  rule  under  Safety  Appliance  Act 
held  a  measure  of  railroad's  duty  to  employe 
claiming  under  "additional"  rule. — Payne  v.  Al- 
bright, 288. 

Railroad  equipping  locomotive  in  compliance 
with  rule  of  Interstate  Commerce  Commisaion 
under  Safety  Appliance  Act  not  negligent.— Id. 

Railroad's  removal  of  locomotive  step  in  com- 
pliance with  rules  of  Interstate  Commerce 
Commission  held  not  negligence.— Id. 
^=>I25(I)  (Mo.)  Employer,  knowing  defect  in 
machine,  liable  for  injury. — ^Eckhardt  v.  Wag- 
ner Electric  Mfg.  Co.,  117. 
(8=3 1 25  (6)  (Tex.Civ.App.)  Master's  duty  to 
know  defects  stated.— Ft  Worth  &  D.  0.  Ry. 
Co.  V.  Morrow,  664. 

(C)  Methoda  of  Work,  Rnlea,  and  Urdera. 

<3=3l37(3)  (Ky.)  Jerking  of  cars  must  be  un- 
necessary or  unusual  to  establish  negligence. — 
Hatfield  v.  Norfolk  &  W.  Ry.  Co.,  353. 
9=3)37(4)  (Mo.)  Running  train  west  on  east- 
bound  track  not  evidence  of  negligence.— Quig- 
ley  V.  Hines,  1050. 

Operation  of  train  held  not  negligent  as  to 
employ^  suddenly  stepping  on  track. — Id. 
9=3 1 38  (Ky.)  Act  of   engineer  attempting   to 
save  fireman  held  not  negligence. — ^LouisvilTe  & 
N.  R.  Co.  V.  Wright,  1. 

9=145  (Mo.)  Rules  construed  to  give  effect 
to  all.— Stuart  v.  Dickinson,  446. 

Railroad  rules  held  to  make  block  signals 
controlling.— Id. 

Rule  permitting  train  to  enter  occupied  block 
construed. — Id. 

Rules  construed  favorably  to  servant. — Id. 

(F)  Rlalca  Aaannicd  by  Servant. 

9=3204(1)    (Ky.)   Assumed  risk  of  defense  un- 
der federal  act. — McOaughey  v.   Ilines,  742. 
9=3206  (Ky.)  Risk  of  injury  by  falling  railroad 
ties  assumed  by  loader.— Cincinnati,  NlPiAaU(l(> 
P.  Ry.  Co.  V.  Perkins*  Admr,  776.    ^^'^gl*- 
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^3210(1)  (Ky.)  Risk  of  splinter  in  tie  as- 
eumed.— McGaugney  v.  Ilines,  742. 
®=>2I7(I)  (Mo.)  Engineer  stepping  on  track 
held  to  assume  risk  of  absence  of  rules  gov- 
erning trains  running  irregularly. — Quiglcy  t. 
Hines,  1050. 

(O)  C'ontrlbntory  NcKilsence  of  Servant. 
«s»228(3)  (Mo.)  Death  of  locomotive  engineer 
violating  statute  by  crossing  without  ascertain- 
ing that  wny  was  clear  held  not  actionable. — 
Frcsp  V.  Chicago,  B.  &  Q.  R.  Co..  97. 
«=>233(2)  (Mo.App.)  Yard  employ^,  going  to 
work,  held  negligent  in  walking  near  track.— 
Cook  y.  Hines.  156. 

«s>236(l5)  (Mo.App.)  Yard  employ^,  going  to 
work,  not  within  exception  to  contributory  neg- 
ligence rule  applicable  to  employ^  working 
near  tracks. — Cook  t.  Hines,  150. 
®s»248  (M«.App.)  Contributory  negligence, 
continuing  until  accident,  defeats  recovery  un- 
der last  dear  chance  rule.— Cook  v.  Ilinea,  156. 

(H)   Action*. 

^s»258(l)  (Me.)  Pleading  negligence  in  gen- 
eral terms  held  proper.— Eckhardt  v.  Wagner 
Electric  Mfg.  Co.,  117. 

<8=>260(2)  (Ky.)  Petition  held  to  show  brake- 
man  assumed  risk  of  jerk.— Hatfield  v.  Norfolk 

&  w.  uv.  Co..  as.*?. 

<9=3265(5)  (Mo.)  Evidence  held  to  support  re- 
coverv  under  doctrine  of  res  ipsa  loquitur.— 
Eckhardt  v.  Wagner  Electric  Mfg.  Co.,  117. 
«=>278(ll)  (Ky.)  Evidence  held  to  show  rail- 
way's negligence  toward  signalman  electrocuted 
by  overcharged  wires.— Chesapeake  &  O.  Ry. 
Co.  V.  Maggard's  Adm'r,  736. 
«=3278(I8)  (Ark.)  Negligence  causing  derail- 
ment of  motor  car  shown.- Wisconsin  &  Ar- 
kansas Lumber  Co.  v.  Smith,  1007. 
^=3280  (Tex.Civ.App.)  Employee's  knoviiedge 
of  defect  need  not  be  proven  by  direct  evidence. 
—Ft.  Worth  &  D.  O.  Ry.  Co.  t.  Morrow,  664. 
4=»285(ll)  (Mo.)  Proximate  cause  of  colli- 
sion held  question  for  jury.— Stuart  v.  Dick- 
inson, 446. 

iS=>286(20)  (Ark.)  Negligence  in  maintaining 
electric  wire,  held  for  the  jury.— Central  Coal 
&  Coke  Co.  v.  Orwig.  300. 
«=>286(35)  (Mo.)  Con.struction  of  rules  for 
court. — Stuart  v.  Dickinson.  446. 
«=»288(2)  (Ark.)  Assumed  risk  held  for  the 
jury.— Central  Coal  &  Coke  Co.  v.  Orwig,  .S90. 
®=»288(5)  (Tex.Civ.App.)  Railroad  employee's 
knowledge  of  defective  dumping  machinery  on 
car  held  for  jury.— Ft;  Worth  &  D.  O.  Ry. 
Co.  V.  Morrow,  664. 

®=>289(I5)  (Ark.)  Contributory  negligence 
held  for  the  jury.— Central  Coal  &,  Coke  Co.  v. 
Orwig.  390. 

«=>289(39)  (Mo.)  Contributory  negligence  as 
cause  of  collision  held  question  for  jury.— Stu- 
art v.  Dickinson.  446. 

^=»293(7)  (Ky.)  Instruction  on  duty  to  fur- 
nish safe  place  to  quarry  workman  held  erro- 
neous.—Atlas  Stone  Co.  v.  Ingram,  721. 
«=»295(l)  (Tex.Civ.App.)  Assumption  of  risk 
held  not  clearly  defined.— Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Morrow,  664. 

rV.  LIABILITIES  FOR   IKJURIBS  TO 
THIRD   PERSONS. 

(B)   Worit  of  Indepenaent  Oontraotof. 

<S=33I8(2)  (Tex.Coin.App.)  Negligence  of  in- 
dependent contractor  held  imputable  to  em- 
ployer supervising  work. — Houston  Belt  &  Ter- 
minal Ity.  Co.  V.  Scheppemian,  'J06. 
^=3320  (Tex.Com.App.)  Independent  contrac- 
tor's faulty  construction  of  sewer  making  side- 
walk unsafe,  held  to  make  owner  liable. — Hous- 
ton Belt  &  Terminal  Ry.  Co.  y.  Schcppeluian, 

206. 

(C)  Actioua. 

^=9332(2)  (Tex.Civ.App.)  Scope  of  supervis- 
ing engineer's  authority  held  for  jury. — Henry 
Exall  Elrod  Co.  v.  Tate,  008. 


VI.   -WORKMEN'S   COMPENSATION  ACTS.. 

(A)  Nature  an«  Groanda  of  Maater'e  Lia< 
bllltr. 

€=>36l  (Tex.Coni.App.)  Corporate  director  su- 
perintending mill  held  "employ*"  protected  by 
('ompensation  Act.— Millers'  Mut.  Casualty  Co. 
V.  Hoover,  863. 

(B)  Contpensatlon. 

€=>385(I6)  (Tex.Civ.App.)  "Hospital  servic- 
es" within  Compensation  Act  defined. — South- 
ern Surety  Co.  v.  Beaird.  240. 
«=s>388  (tex.Civ.App.)  Claimant  held  not  enti- 
tled to  compensation  as  surviving  wife. — Green 
V.  Green,  980. 

(C)   Proee«4inve> 
®=3398  ,(Tex.Clv.App.)  Notice     of     compensa- 
ble injuiT  and  certificate  of  necessity  of  medical 
treatment  held  waived.— Southern   Surety   Co. 
V.  Beaird.  240. 

ig=>404  (Tex.Civ.App.)  Evidence  as  to  liability 
under  Compensation  Act  for  hospital  service 
held  admissible.— Southern  Surety  Co.  r. 
Beaird,  240. 

MECHANICS'  LIENS. 

III.  PROCEEDINGS   TO  PERFECT. 

®=»I32(8)  (Ark.)  Time  of  flUng  not  extended 
l>y  furnishing  inconsequential  materials  not  em- 
braced in  original  contract. — Cunningham  t.  J. 
S.  Kimbro  Lumber  Co.,  416. 

MINES  AND  MINERALS. 

I.  PUBLIC  MINERAL  1.AND8. 
(A)   Reservation  anil  Dlapoaal  In  General. 

€=>6  (Tex.Civ.App.)  Oil  and  gag  permit  gives 
transferable  rights. — ^Luckel  v.  Phillips  Petro- 
leum Co.,  605. 

Innocent  purchaser  of  oil  and  gas  permit  pro- 
tected.—Id. 

Innocent  purchaser  of  oil  and  gas  permit  can 
transfer  good  title  to  one  witli  notice.— Id. 

II.  TITLE,  CONVEYANCES,  AND 
CONTRAC1  S. 

(C)  Leaaea,  Lieenaea,  Ha*  Contaaota. 

(S=>57  (Tex.Civ.App.)  Contract  for  execution 
of  lease  on  approval  of  abstract  of  title  con- 
strued as  a  whole. — Coughran  v.  Briam,  627. 
Right  to  object  that  abstract  of  title  requir- 
ed by  contract  for  lease  was 'not  certified  to 
date  waived  by  lessee,  and  lessor  entitled  to  re- 
tain deposit  where  timely  objections  to  ab- 
stract not  made.— Id. 

iS=s>74  (Tex.  Civ.  App.)  Party  cannot  waive 
breach  and  then  stand  thereupon.— Latham  v. 
Kistler,  938. 

<Ss>77  (Ky.)  Lcaviug  oil  or  gas  well  for  an  un- 
reasonable time  amounts  to  abandonment,  and  a 
a  year  is  unreasonable. — Monarch  Oil  &  Gas 
Co.  V.  Hunt,  772. 

<S=>77  (Tex.Civ.App.)  Lease  may  be  forfeited 
for  breach  of  covenants  for  development  or  for 
abandonment.- Four  Brotherhood  Oil  Co.  v. 
Kellcy,  604. 

<S=>78(I)  (Tex.Civ.App.)  Lease  held  to  grant 
right  to  use  such  part  of  surface  as  is  rea- 
sonably neoessary.— Mid-Texas  Petroleum  Co. 
v.  Colcord,  730. 

<S=378(5)  (Ky.)  Failure  to  commence  oil  well 
within  prescribed  time  held  not  ground  for  for- 
feiture when  rentals  paid  and  accepted  there- 
after until  well  commenced  and  oil  discovered. 
—Monarch  Oil  &  Gas  Co.  v.  Hunt,  772. 
<S=»78(7)  (Tex.Civ.App.)  Evidence  held  not  to 
support  a  finding  that  a  payment  was  made  as 
part  of  the  consideration  for  a  lease.— Stephen- 
son v.  Stitz,  271. 

iS=98l  (Tex.Clv.App.)  Conveyance  of  interest 
in  "royalty"  under  lease  held  not  to  convey  in- 
terest in  land,  effective  against  subsequent  pur- 
chaser on  foreclosure. — Qurlee  |r.  Anderson  & 
P«tt»r«nn.  fi22.  Diqitized  Bv  Vj- 


Patterson,  622. 
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€=>8I  (Tex.Clv^pp.)  Lessor  not  aatborixed 
to  grant  right  to  third  persons  to  use  shore  in 
drilling  in  bed  of  adjoining  river.— Mid-Texas 
Petroleum  Co.  t.  Coleord,  710. 

Assignee  or  sublessee  of  part  of  premises  not 
authorized  to  grant  use  of  surface  to  persons 
drilling  in  bed  of  adjoining  rirer. — Id. 

III.     OPBRATION    OP    HIHBS,    <|VARBniS, 
AMD  'WBLI<S. 

(C)  Rtvhta  SB*  UablUtlca  laeidcnt  t« 
-WorUnar. 

€=>I09  (Tex.CIv.App.)  Evidence,  /tetd  not  to 
require  submission  of  issue  of  drilling  in  worli- 
manlil;e  manner.— Banner  Oil  &  Gas  Co.  v.  Gor- 
don, 945. 

<S=3|I2(I)  (Tex.Clv.App.)  General  statute  re- 
lating to  liens  does  not  apply  to  oil  well  drill- 
ing.—Banner  Oil  &  Gag  Co.  v.  Gordon,  945. 
ig=»lt2('3)  (Tex.CIv.App.)  One  performing  la- 
bor on  oil  well  entitled  to  lien  on  appurtenanc- 
es.— Williams  v.  Magouirk,  640. 

Certain  machinery  and  materials  hM  not 
"appurtenances"  to  oil  well. — Id. 
«s»l  14  (Tex.CivJVpp.)  To  serve  a  lien  written 
contract  to  drill  well  must  be  recorded  and 
itemized  account  filed. — Banner  Oil  &  Gas  Co. 
V.  Gordon,  945. 

Affidavit  of  work  under  oral  contract  kM 
not  an  "itemiaed  account."— Id. 

Written  acknowledgment  of  debt  does  not 
cure  failure  of  lien  claimant  to  file  itemized  ac- 
count.— Id. 

€=3>II7  (Tax.Civ.App.)  Evidence  held  to  show 
oil  well  driller  performed  labor  entitling  him 
to  lien.— Williams  t.  Macouirk,  640. 


See  Infanta. 


MINORS. 


MONEY  PAID. 


<S=>I  (Tex.CIv.App.)  Vendor  making  payment 
assumed  by  vendee  could  recover. — SmilJi  v. 
Nesbitt,  1104. 

MONOPOUES. 

II.    TRCSTS    AND    OTHBR    OOMBIHATIOITS 
IN  aSSTRAINT  OF  TRADB. 

€=9l2(3)  (Ky.)  Issuing  circulars  quoting  pric- 
es not  unlawful  in  absence  of  understanding 
that  recipients  would  change  prices  to  conform 
tbereto.--CommonweaIth  t.  Hatfield  Coal  Co. 
722. 

<S=>t7(2)  (Tex.Clv>pp.)  Sale  of  good  will  of 
business  in  certain  territory  and  agreement  not 
to  engage  in  business  therein  held  not  illegal.- 
Smith-Calhoun  Bubber  Co.  v.  McGbee  Rubber 
Co.,  321. 

Intention  of  parties  controls  in  ascertaining 
whether  contract  is  violative  of  statute  prohib- 
iting agreement  in  restraint  of  trade. — Id. 
<3=33l  (Ky.)  Evidence  of  conspiracy  to  fix 
prices  must  be  consistent  with  guilt  and  exclude 
every  other  hypothesis.— Commonwealth  v.  Hat- 
field Coal  Co.,  722. 

MOBTGAOES. 

See  Chattel  Mortgages. 

III.  CONSTRUCTION  AND   OPBRATION. 
(D)  Iilen  and  Prtority. 

<8=>I5I(3)  (Tenn.)  Rights  of  mortgagee  not 
dependent  on  whether  money  was  actually  ad- 
vanced.—Kingsport  Brick  CJorporation  v.  Boat- 
wick,  70. 

Lender  of  money  held  to  have  prior  lien. — Id. 
@=>I63(3)  (Tenn.)  Lien  of  mortgage  superior 
to  subsequent  mechanic's  lien. — ^Kingeport 
Brick  Corporation  v.  Bostwick,  70. 

Lien  secured  by  registered  mortgage  prior  to 
subsequent  mechanics'  liens  in  absence  of  es- 
toppel or  agency.- Id. 
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VI.  TRANSFER   OF  PROPBRTY  HORT- 

GAGBD    OR  01l<  BtkVITY   OF 

REDBMPnON. 

«=»280(4)  (Mo>pp.)  Grantee  not  liable  for 
interest  on  assumed  indebtedness  accruing  prior 
to  execution  of  deed. — Elmore  v.  McNealey,  164. 

Til.  PAYMENT  OR  PERFORMANCE   OP 

CONDITION,  RBLBASB,  AND 

SATISFACTION. 

45>3I0  (Tex.Clv.App.)  No  complaint  can  be 
made  that  mortgagee  had  not  released  certain 
frontage  where  no  demand  made. — Gregg  v. 
Texas  Bank  &  Trust  (To.,  689. 

X.   FORBCIiOSDRE   BY  ACTION. 
(I>  JvdBmeat  or  Decree  and  Bxecntloa. 

«=»497(2)  (Tex.)  Holder  of  equity  of  redemp- 
tion necessary  party  to  foreclosure  suit  to  af- 
fect his  title.— Browne  v.  Kinfc.  522. 
®=>497(2)  (Tex.Com.App.)  Where  assignment 
of  mortgage  notes  payable  to  bearer  was  un- 
recordect  assignee  bound  by  foreclosure  of  a 
prior  mortgage  to  which  assignor,  but  not  as- 
signee, was  party.— Masterson  v.  Ginners  Mnt. 
Underwriters  Ass'n  of  Texas,  1081. 

(J)  Sale. 

«s»538  (Tex.)  Sale     in     foreclosure    suit    to 
which  owner   of  equity  of   redemption  is   not 
party    equitable    assignment    of    mortgage.— . 
Browne  v.  King,  522. 

^=»553  (Tex.)  To  dispossess  grantee  of  pur- 
chaser after  defective  foreclosure  suit,  debt 
must  be  paid.— Browne  v.  King,  522. 

(K)  DefleieacT  aad  Pernonal  Iilabtlltr. 

«=»556  (Tex.Com.App.)  No  action  on  judg- 
ment until  deficiency  ascertained.— Walker  v. 
Garland,  1078. 

MUNICIPAL  COBPORAHONS. 

See  Counties;    Schools  and  School  Districts; 
Street  Railroads. 

I.  CREATION,   AI.TBRATION,   EXISTENCE, 

AND  DIS80I.IITI0N. 

(O)  Aateadateat,  Repeal*  or  Forfeltare  of 
Ckarter,  aad  Dlaaolatloa. 

«=346  (Tex.Clv.App.)  On  contest  of  charter 
amendment  election,  reply  not  jurisdictional, 
and  may  be  filed  after  prescribed  time. — Garitty 
V.  Halbert,  231. 

Omission  to  allege  filing  of  statement  of 
grounds  of  contest  of  charter  amendment  elec- 
tion, held  immaterial. — Id. 

Ordinance  held  not  to  require  voters  to  vote 
affirmatively  or  negatively  on  more  than  one 
subject  submitted.— Id. 

Misconduct  invalidating  charter  amendment 
election  must  be  shown  to  have  changed  re- 
sult.—Id. 

Who  may  vote  to  amend  charter  of  city.— Id. 

Election  held  not  one  solely  for  the  purpose 
of  levying  a  tax  for  support  of  school.— Id. 

II.  OOVERNMENTAXi  POWERS  AND  FI7NC- 

TIONB  IN.GENBRAI.. 

«=>57  (Tex.CIV.App.)  Powers  must  be  ex- 
pressly granted  or  necessarily  implied  from 
statute.— City  of  Uvalde  v.  Uvalde  Electric  & 
Ice  Co.,  626. 

IT.  PROCEEDINGS    OF    COVNCEL    OR 
OTHER  OOTERNING   BODY. 

(B)   Ordiaanees  aad  By-Iiawe  in  Geaeral. 

^s»tll(4)  (Tex.CIv.App.)  Ordinance  requiring 
license  to  operate  motor  vehicle  for  hire  within 
city  not  necessarily  void  for  invalidity  of  provi- 
sion as  to  revocation  of  license  by  council. — 
City  of  Graham  v.  Seal,  668. 
€=>I2I  (Tex.Clv.App.)  In  prosecution  for  op- 
erating motor  vehicles  without  license  validity. 
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of  ordinance  not  ioTolved  because  aatborizfng 
city  council  to  revoke  licenses. — CHty  of  Gra- 
ham T.  Seal,  668. 

<s»l22(3)  (Mo.App.)  Proof  of  ordinance  by 
statement  of  witness  that  ordinances  were  pub- 
tisbed  by  city's  antbority  incompetent. — Wright 
V.  Hines,  831. 

V.   OFFICERS,    AGENTS,   AKD   EMPLOYES. 

(A)  Mmnlplpal  Ofllcers  1b  General. 

^»I3I  (Tex.Civ.App.)  Mayor  of  city  under 
commiNFion  form  of  government  nominates  all 
appointive  officers.— Black  v.  Lambert,  704. 

Mayor  of  city  need  not  abide  by  agreement  to 
arbitrate.— Id. 

(B)    Mnmloipal    DepartnteBta    and    Ofltcers 
Tlkereot. 

4s»l77  (Tex.Civ.App.)  City  authorized  by  or- 
dinance to  create  board  of  health.— Black  y. 
Lambert,  704. 

4s»l85(5)  (Tax.Clv.App.)  Oity  may  discharge 
at  will  constable  employed  under  fuleged  con- 
tract for  two  years.— City  of  Mart  v.  Kichards, 
362. 

«s»l9l  (Tex.Civ.App.)  "Health"  officer  to  be 
appointed  bv  mayor,  and  not  commissioner  of 
"sanitation.'— Black  v.  Lambert,  704. 

IX.  PVBI.IC  IllIPROVBMBNTS. 

.  (B)    Asaeaamenta    for    Benellta,    and    Spe- 
cial Taxea. 

«=9407(3)  (Tex.Clv.App.))  No  ground  of 
complaint  of  double  taxation  by  owner  abutting 
on  paved  street.— City  of  Corsicana  v.  Mills, 
220. 

<9s:>406(l)  (Tex.Com>.Ap|i.) )  General  paving 
law  held  inapplicable  to  city  with  special  char- 
ter having  inconsistent  provisions. — Childress  v. 
Carwile,  643. 

«=>454  (Tex.ComJVpp.)  (Charter  held  to  re- 
quire either  assessment  of  benefits  by  commis* 
sion  or  notice  and  opportunity  to  file  objections. 
—Childress  v.  Carwile,  543. 
^=9455  (Tex.ClvJkpp.)  "Hearing"  on  paving 
assessment  held  sufficient. — (Sty  of  Corsicana 
V.  MiUs,  220. 

Taxpayer  not  appearing  at  bearing  on  asaees- 
ment  leaves  matter  of  fixing  assessment  to  city 
council. — Id. 

«=9485(5)  (Tex.Civ.App.)  Paving  certificate 
prima  facie  evidence  of  compliance  with  an- 
tecedent prerequisite.- CSty  of  Gorsiccma  t. 
Mnis,  220. 

Presumed  that  taxpayer  had  notice  of  hear- 
ing on  paving  assessment. — Id. 
^=>5I3(8)  (Tex.ClvJ^pp.)  No  inquiry  into 
question  of  benefits  in  action  brought  more  than 
20  days  after  bearing  on  assessments.— City  of 
Corsicana  v.  MiUs,  220. 

«=>5I4(9)  (Tex.Com.App.)  Reassessment  of 
benefits  may  be  made  within  time  within  which 
original  assessment  might  have  been  made  but 
not  afterwards.— Childress  v.  Carwile,  548. 

(F)  Enforeement  of  Aaaeaamenta  and  Spe> 
clal  Tazea. 

«=>568(3)  (Tex.Clv.App.)  Plaintiff,  suing  on 
certificate,  held  to  make  out  prima  facie  case 
of  ownership  of  certificates. — Norwich  State 
Bank  of  Norwich,  Kan.,  v.  Kanner,  248. 
«=»570(2)  (Tex.Clv.App.)  Paving  certificate 
lien  enforced  against  portion  of  homestead. — 
Norwich  State  Bank  of  Norwich,  Kan.,  ▼.  Kan- 
ner, 248. 

«=»572  (Tex.Civ.App.)  Evidence  held  to  sus- 
tain allowance  of  reasonable  attorney's  fees 
in  action  on  paving  certificate.— Norwich  State 
Bank  of  Norwich,  Kan.,  v.  Kanner,  248. 

X.    POLICE    POITER    AND    REGULATIONS. 

(A)    Delegation,    Extent,   and   Ezerclae    of 
Poivcr. 

€=3591  (Tex.)  Ordinance  prohibiting  construc- 
tion of  business  house  in  residence  district  un- 


less approved  by  building  inspector  void.— 
Spann  v.  City  of  Dallas,  513. 
<8s>592(l)  (Tex.Civ.App.)  Ordinance  reqiir- 
ing  operators  of  motor  vehicles  for  hire  to 
procure  state  licenses  from  coutitv  tax  collec- 
tor held  in  conflict  with  State  Hignway  Law.— 
City  of  Graham  v.  Seal,  668. 

Ordinance  requiring  licenses  of  operators  of 
motor  vehides  for  ntre  within  ei^  limits  not 
in  conflict  with  State  Highway  Law,  though 
applicable  to  vehicles  running  to  points  out- 
side city. — Id. 

4=3601  (Tex.)  Ordinance  prohibiting  construc- 
tion of  business  house  in  "residence  district" 
held  improper  exercise  of  police  power.— Spann 
V.  CHty  of  DaUas,  513. 

XI.     USE     AND    REGVIiA'nON     OF     PUBLIC 
PLACES,  PROPERTY,  AND   WORKS. 

(A)  Streeta  and  OtUer  Pablie  IVara. 

«s»705(4)  (Ky.)  Statutes  regulating  speed  in 
going  around  the  comer,  curve,  or  crossing 
held  to  apply  to  truck  crossing  street  inter- 
section.—Lee  Lewis,  Inc.,  v.  Dosch,  365. 
4=9706(5)  (Ky.)  Failure  of  truck  operator  to 
obe;r  crossing  speed  law  held  responsible  for 
accident  50  to  90  feet  from  crossing.- Lee  Lew- 
is, Inc.,  V.  Dosch,  365. 

«=3706(8)  (Tex.Clv.App.)  Charge  as  to  de- 
gree of  care  required  of  l>oy  not  warranted  un- 
der the  evidence.— Manlove  v.  Lavelle,  324. 
<S=>706(9)  (Tex.CivJ^pp.)  Findings  that  bicy- 
cle was  operated  at  negligent  speed,  but  was 
under  control,  not  in  conflict.— Manlove  v.  La- 
veUe,  324. 

XIL  TORTS. 

(A)  Bxerelae  »t  Governmental  aad  Corpo> 
rate  Povrara  la  General. 

«=5>733(2)  (Tex.Clv.App.>  aty's  liability  for 
nuisance  in  maintaining  sewer  same  as  that  of 
Individual.— City  of  Honey  Grove  v.  Mills,  267. 

<.C)  Deteeta  or  Obatmctlona  In  Streeta  and 
Otker  Public  'Waya. 

i&=»763(l)   (Ky.)  Not    insurer    of    safety    of 
ways,    ordinary   care   being   safficient. — Cundiff 
V.  City  of  Owensboro,  16. 
i9=>768(3)  (Tex.Cem.App.)  Ordinary  care  re- 

?uired  in  constructing  sidewalk  with  even  sur- 
ace.— Houston   Belt   &   Terminal   Ry.   Co.   v. 
Scheppelman,  206. 

«=>789  (Ky.)  Not  liable  for  latent  defect  in 
street,  of  which  it  did  not  know,  and  could  not 
have  known  in  exercise  of  reasonable  care.— 
Cundiff  V.  City  of  Owensboro,  15. 

Not  liable  for  fall  of  defective  pole,  when 
defect  not  apparent  upon  inspection. — Id. 
4s»808(4)  (Mo.App.)  Property  owner  owes 
no  duty  to  maintain  in  safe  condition  abutting 
sidewalks.— Wright  v.  Hines,  ffll. 
<8=»809(l)  (Tex,Ceiii>\pp.)  Person  doing 
work  on  street  under  duty  not  to  impair  use 
for  travel.— Houston  Belt  &  Terminal  Ry.  Co. 
V.  Scheppelman.  206. 

No  person  can  render  sidewalks  unsafe  for 
travel  without  being  directly  liable  for  injury 
to  travelers. — Id. 

«=>8I8(II)  (Mo.App.)  Evidence  that  defend- 
ant had  removed  board  walk  after  accident  not 
admissible  to  show  negligence. — Wright  v. 
Hines,  831. 

4=>8I9(I)  (Tex.Com.App.)  Causing  projec- 
tion in  sidewalk  to  be  considered  in  determining 
negligence  for  jury.— Houston  Belt  &  Terminal 
Ry.    Co.    V.   Scheppelman,   206. 

Facts  held  to  show  negligence  causing  aide- 
walk  defect. — Id. 

<S;=>8I9(5)  (IMoJkpp._)  Evidence  and  long  usage 
held  to  show  dedication  of  a  street— Wright  v. 
Hines,  831. 

<S=382I(6)  (Tex.Coni.App.)  Negligent  con- 
struction of  sidewalk  question  for  jury. — Hous- 
ton Belt  &.  Terminal  Ry.  Co.  v.  Scheppelman, 
206. 

€i=>82l(i8)  (Tex.ComJ^pp.)  Negligence  of  per- 
son causing  defect  in  sidewalk  jury  question.— 
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Houston  Belt  &  Terminal  By.  Co.  t.  Scheppel- 
man,  206. 

XUI,  FISCAIi  MASAGEMEirT,   PUBLIC 
DEBT,  SECURITIES,  and  TAXA- 
TION. 

(A)  Po'wer  to  Inear  ladebtedneMi  aad  BX' 
pCBdltnrea. 

«»868(l)  (T«x.CivJkpp.)  Debt  incurred  for 
paving  street  not  invalid  In  not  making  provi' 
gion  for  payment.— City  of  Corsicana  v.  Mills, 
220. 

(C)  Bonds  aad  Other  Secnrltlea,  and  Sink* 
InK    F^nda. 

«=>906  (Ky.)  Power  to  issue  bonds  must  dear- 
ly appear  from  statute. — Bohannon  v.  City  of 

T.^oiiiRvillp    7^0 

<8s99l6  (ky.)  City  of  first  <das8  not  limited  to 
only  one  million  dollar  bond  issue  for  school 
improvement  purposes.— Bohannon  t.  City  of 
liOuisville,  750. 

(D>  Tazea  and  Other  Reveniie,  and  Appll- 
oatlon  Thereof. 

4=9967(1)  (Ky.)  Newspaper  publisher  not  en- 
gaged in  "manufacturing,"  within  tax  exemption 
statute.- CHty  o£  Lexington  v.  Lexington  Leader 
Co.,  31. 

MURDER. 
See  Homicide. 

NAVIGABLE  WATERa 

See  Ferries. 

NEGUGBNCE. 

See  Master  and  Servant,  *=»99-S32:  Munici- 
pal Corporations,  «=>733-821;  Railroads, 
«=9266-484;    Street  Eailroads,  «=a81-llT. 

I.  ACTS   OR    OHISSIONS    COKSTITCTING 
NEOUOEINCE. 

(A)  PcraoBal   Conduct  in  General. 

®=>I2  (Ky.)  Mistake  in  emergency  not  negli- 
gence.—LouisviUe  &  N.  B.  Co.  v.  Wright,  1. 

Act  in  emergency  judged  by  circumstances. 
-Id. 

(C)  Condition  and  Vu»  of  Iiand,  Baildlnca, 
and  Otiier  Strnctarea. 

«=»32(l)  (Ark.)  Injury  to  licensee  by  beam 
above  driveway  lield  not  actionable.— Mitchell 
V.  Ozan-Graysonia  Lumber  Co.,  44. 

II.   PROXIHATB  CACSB  OP  HfJURT. 

«=s>5e(l)   (Ky.)  "Proximate  cause"  of  injury. 
— Cnndiffi  v.  City  of  Owensboro,  16. 
4=s>56 ( I )   (Tex.ClvJkpp.)  Bole  as  to  proximate 
cause  of  tuury  stateo.— Texaa  &  N.  O.  B.  Co. 
V.  Bolton,  215. 

4=>59  (Ky.)  Proximate  cause  is  cause  reason- 
ably expected  to  lead  to  result.- Cundiff  v.  CJity 
of  Owenaboro,  16. 

III.   CONTRIBDTORT  HBCLIGENCB. 
(A)  Peraoaa  Injured  in  General. 

4=a83  (Tex.ClvJ%|r4i.)  Doctrine  of  discovered 
peril  stated— Houston  B.  &  W.  T.  By.  Co.  t. 
Barron,  335. 

IT.  ACTIOilS. 
(B>  Brldence. 

^=>I22(6)  (Tex.ClvJ^iip.)  Child  presumed  to 
appreciate  dangers.- Mamove  v.  Larelle,  324. 
Child  has  burden  of  proving  disabilities. — Id. 
9=9134(2)  (Mo.)  Provable  by  reasonable  in- 
ference from  facts.— Eckhardt  v.  Wagner  Elec- 
tric Mfg.  Co.,  117. 

(C)  Trial,    Judcment,    and   Review. 

®=>I36(9)   (Tex.Com.App.)  Question  for  jury. 
— Ferrell  v.  Beaumont  Traction  Co.,  531. 
«=»I36(25)    (Ky.)  Proximate    cause    question 
of  fact.— (Jundiff  v.  City  of  Owensboro,  15. 


«=»i36(26)  (Mo.App.)  Contributory  negligence 
shown  by  plaintiff's  proof  question  for  court. — 
Hammack  v.  Payne,  467. 
9c»l36(3i)  (Ark.)  Comparative  negligence  of 
trainmen  and  deaf  person  held  for  jury.— Da- 
vis V.  Scott,  407. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

See  Criminal  Law,  «=3820-049. 

I.  NATURE  AND  SCOPE  OV  REMEDY. 

«=»7  (Me.)  That  judgment  creditor,  after 
judgment  for  purchaser  at  execution  sale  in  suit 
to  assign  debtor's  dower,  paid  back  purchase 
price,  no  ground.— Clelland  v.  Clelland,  816. 

II.  GROUNDS. 

(F)  Terdlet  or  Findlnara  Contrarr  to  Law 

or  Evidence. 

«:»77(l)  (Mo.App.)  Must  be  granted  when 
verdict  is  result  of  passion  and  prejudice. — 
King  V.  Mann,  606. 

(G)  Snrpriae,    Aeeident,    Inadvertence,    or 

Mlatalce. 

«=990  (Mo>pp.)  Granted  for  material  wit- 
ness' discovery  of  mistake  in  testimony. — 
Wright  V.  Hines,  831. 

(R)   Newly  DiaooyeveA  BTidenee. 

«=9lOt  (Tex.Com.App.)  Printed  statute  of  an- 
other state  is  not  newly  discovered  evidence- 
American  Nat.  Bank  of  Oklahoma  v.  Garland, 
562. 

«=>I08(3)  (Mo.Ap|t.)  Newly  discovered  evi- 
dence hela  not  sufficient  to  authorize. — Bank  of 
Mountain  View  v.  McMinds,  166. 

NOTES. 

See  Bills  and  Notes. 

NUISANCE. 

I.  PRIVATE   NUISANCES. 

(A)  Nature  of  Injury,  and  Liability  There- 
for. 

<e=>3(2)  (T«(.CIv.App.)  Drug  store  and  meat 
market  not  nuisance  per  se.— Dickson  v.  Barr, 
977. 

(D)  Aetlona  for  Damairea. 

«=>43  (Tex.Clv.App.)  Consent  to  use  of  creek 
held  not  to  estop  owner  from  complaining  of 
nuisance.— City  of  Honey  Grove  v.  Mills,  267. 
^=>50(l)  (Tex.Ciy.App..)  Special  damage  suf- 
fered by  adult  children  of  plaintiff  not  recover- 
able.—City  of  Honey  Grove  v.  Mills,  267. 
®=>50(2)  (Tax.Clv.App.)  Measure  of  damages 
held  to  be  depreciation  of  rental  value  of  land. 
—City  of  Honey  Grove  v.  Mills,  267. 
<6=354  (Tex.Clv.App.)  Instructions  on  damag- 
es held  erroneous.— City  of  Honey  Grove  v. 
Mills,  267. 

OFFICERS. 

See  District  and  Prosecuting  Attorneys;  Jus- 
tices of  the  Peace;  Public  Service  Commis- 
sions ;   Beceivers. 

n.  TITIiB  TO   AND  POSSESSION  OF 
OFFICE. 

9=>82  (Tex.Clv.App.)  Injunction  invoked  to 
protect  possession  of  offteers,  but  not  to  try 
title.— Black  v.  Lambert,  704. 

Health  officer  to  protect  office  by  injunction. 
— Id. 

Officer  protecting   possession   of   office   only 
proper  plaintiff. — la. 

Burden  rested  on  officer  protecting  office  by 
injunction. — Id. 

City  commissioner  could  prevent  uiterferencai^ 
with  duties  by  injunction.— Id. ed  by  VjOOvIL 
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PARENT  AND  CHILD. 

See  Guardian  and  Ward;   Infants. 
®=92(2)    (T«(.CIv.A|>|».)  Relation  not  control- 
ling  in  determining  custody. — Cecacci  v.  Martel- 
li,  951. 

C=»2(3)  (T«x.Clv.App.)  Custody  awarded  to 
persons  to  -whom  parents  bad  intrusted  cliild, 
who  were  better  able  to  provide  for  her. — Ce- 
cacci V.  Martelli,  951. 

Welfare  of  child  controlUnc  on  question  of 
custody.— Id. 

«s>2(4)  (Tex,Clv.App.)  Custody  of  child  is 
question  of  fact,  and  finding  not  disturbed  un- 
less against  preponderance  of  evidence. — Ce- 
cacci T.  Martelli,  951. 

PARTIES. 

For  parties  to  particular  proceedings  or  instra- 
ments.  Be  also  the  various  specific  topics. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  gee  Appeal  and  Error. 

n.  DBFBNDANTS. 
(B)  Joinder. 

^=>30  (Tex.Clv.App.)  Principal  obligor  may  be 
sued  alone  or  jointly  with  any  other  party  U- 
able.— Wichita  County  Lumber  Co.  t.  Maer, 
990 

PARTITION. 

I.  BT  ACT  OF  PAKTIBS. 

«=s»8  (Tex.CivJkpp.)  Partition  deed  between 
owners  of  lease  held  capable  of  beine  rendered 
certain  by  plat  and  other  evidence.— Mid-Texas 
Petroleum  Co.  v.  Colcord,  710. 

II.  ACTIONS  FOR  PARTITION. 
(A)  RlKht  of  Action  and  Defenaes. 

<B=3l2(S)   (Ky.)  Fee  owners  of  imdivided  part 
may  have  binding  partition  against  life  tenant 
and  remaindermen.— Turley  v.  Turley,  18. 
<S=>2I    (Ky.)  Deed  held  not  to  forbid  sale.— 
Wilson  V.  Jackson,  28. 

(B)  Proeeedlnss  and  Relief. 

«=336  (Tex.)  Intention  of  probate  court  in  de- 
scribing land  to  be  sold  to  control.— McCardell 
V.  Lea,  518. 

Description  in  administration  proceedings 
held  to  authorize  administrator's  deed. — Id. 
<E=»46(I)  (Ky.)  Executors  trustees  under  will 
held  necessary  parties,  and  consent  to  sale 
essential.— Wilson  v.  Jackson,  28. 
<&=)46(2)  (Ky.)  Remaindermen  held  proper 
parties.— Turley  v.  Turley,  18. 

Where  fee  owners  seek  partition,  life  tenants 
and  remaindermen  may  be  summoned,  to  make 
decree  binding  upon  all. — Id. 
€=>63(3)  (Ky.)  Petition  properly  dismissed 
where  it  was  undisputed  that  plaintiffs'  ances- 
tor had  conveyed  land  to  defendants. — Haddiz 
T.  Gabbard,  749. 

«=9l09(3)  (Tex.Coni.App.)  Minor's  remedy  for 
unlawful  expenditures  of  purchase  price  by 
guardian  not  against  purchaser. — Goldberg  t. 
ZeUner,  870. 

«=3l09(7)  (Tax.Com.App.)  Purchaser  on  sale 
void  as  to  minor  entitled  to  refund  on  payments 
received  by  minor's  estate.— Goldberg  v.  55ell- 
ner.  870. 

Minor  held  properly  charged  with  one-half  of 
payment  of  purchase  price  on  setting  aside 
judgment  in  partition.— Id. 

PARTNERSHIP. 

I.  THB  REliATIOR. 
(B)  Aa  to  Third  Persons. 

$=>4I  (Tex.Cem.App.)  Directors  of  Insolvent 
foreign  surety  company  held  not  liable  as  part- 
ners.— Scharbauer  v.  Lampasas  County,  533. 

(C)   BiTldenee. 
«s>44  (Tex.pom.ApiN.)  Burden  on  plaintiff  in 
suit  against '  alleged  partnership  to  prove  the 


relation  denied  under  oath.-rGriffin  v.  Palatine 
Ins.  Co.,  202. 

«=355  (Tex.Coffl.App.)  Evidence  held  insuffl- 
cietit  to  establish  alleged  partnership.— Griffin 
T.  Palatine  Ins.  Co.,  202. 

IV.  SIGHTS    AMD    LIABILITIBS    AS    TO 
THIRD  FSRSONS. 

(O)  Aetlona  br  or  Asnlnet  Firms  or  Pnrt> 
ners. 

€=»200  (Tex.Clv.Ap|i.)  All  members  necessary 
parties,  though  service  on  one  or  more  sup- 
ports judgment  against  firm  and  one  served. — 
Wichita  County  Lumber  Co.  v.  Maer,  990. 
€=>204  (Tex.Civ.App.)  Citation  held  to  show 
suit  to  be  against  individual  members  as  well 
as  against  firm.- Wichita  County  Lumber  Co. 
V.  Maer,  990. 

Q=>205  (Tex.Civ.App.)  Dismissal  as  to  part- 
ner not  served  not  error. — Cnlp  v.  Browne,  675. 
€=3205  (Tex.ClvJ\pp.)  Failure  to  serve  one 
partner  in  action  against  firm  and  partners  did 
not  invalidate  service  on  and  judgment  against 
other  partners. — Wichita  County  Lumber  Co.  v. 
Maer,  990. 

4s»2l7(3)  (Tex.Civ.App.)  Evidence  in  a  suit 
by  two  partners  held  to  show  that  contract 
sued  on  was  entered  into  with  both  partners, 
and  not  with  one  of  them.— Finley  Method  Co, 
of  Texas  v.  Kelly,  250. 

«=32I9(2)  (Tex.Civ.App.)  Judgment  h«id  one 
against  individual  meml>ers  of  firm  as  well  as 
the  partnership.— Wichita  Gountgr  Lumber  Co. 
V.  Maer,  900. 

PAYMENT. 

See  Subrogation;  Tender. 

PERJURY. 

n.  PROSECUTION  AHD  PONISHBIBirr. 

€=3:^5(2)  (Tex.Cr.App.)  Indictment  held  in- 
sufScient  for  failinK  to  aver  that  false  statement 
was  materiaL— Bell  v.  State,  879. 

PERPETUITIES. 

«s>4(l)  (Me.)  General  rule  stated.- Melvin 
V.  Hoffman,  lOT. 

^=>4(I5)  (Mo.)  Trust  with  remainders  held 
not  contrary  to  rule  against. — Melvin  v.  Hoff- 
man, 107. 

«=»4(I8)  (Mo.)  Not  created  by  trust  deed 
with  power  to  sell  and  reinvest. — Melvin  t. 
Hoffman,  107. 

<S=39(5)  (M«.)  Deed  creating  trust  held  not 
to  provide  for  illegal  accumulations.— Melvin  t. 
Homnan,  107. 

PHYSICIANS  AND  SURGEONS. 

«=»6(l)    (Tex.Cr.App.)    "Chiropractor"      one 
who  prncticcs  medicine. — ^Maier  v.  State,  576. 
®=>I6  (Mo.)  Employer  and  pliysician  several, 
not   joint,  tort-feasor. — Staehlin  v.  Hochdoer- 
fer,  1060. 

®=>I8(9)  (MowApp.)  Negligence  of  physician 
in  attempting  to  locate  and  remove  piece  of 
steel  in  plaintitTs  eye  held  for  jury. — ^Anderson 
v.  White,  884. 

PLEADING. 
See  Equity,  «=>239. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  AND  AI,I.BQATIONS   IH 
OBRBRAL. 

«=>8(3)  (Tex.Clv.App.)  Allegations  in  petition 
for  injunction  held  mere  conclusions. — Dickson 
V.  Barr,  977. 

<S=»8(9)   (Tex.Civ.App.)  Allegations  as  to  ex- 
hibits not  attached  held  topresent  conclusions. 
—Republic  Supply  Co.  v.  Weaver,  684. 
®=>8(9)   (Tex.Civ.App.)  Allegations  of  plea  as 
to   venue   held  condosiont  of  ilaw^.^^* 
Harding,  687.  ligitized  by 
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«s>8(l2)  (Tex.Clv.App.)  Allegation  that  plain- 
tiff was  entitled  to  receive  amount  due  a  con- 
dnsion. — ProTident  Life  &  Accident  Ins.  Co.  t. 
Johnson,  650. 

«=334(7)  (Tex.Clv.App.)  Rule  as  to  inferring 
material  fact  omitted  from  complaint,  when 
objected  to  on  appeal,  stated.— Provident  Ufe 
&  Accident  Ins.  Co.  v.  Johnson,  660. 

II.  DKCLARATIOIf,       COMPLAINT,       PBTI- 
TION,    OR    STATBHEiNT. 

4=>63  (Ky.)  Pleader  mast  negative  statutory 
exceptions  contained  in  sentence  or  paragraph 
creating  right  relied  on. — Marshall  v.  Tnlly,  726. 

III.  PI.E!A  OR   ANS'WigR,  CROSS-COBI- 

PI<AINT,  AND  AFFIDAVIT  OF 

DKFBNSB!. . 

(B)  Dilatory  Pleaa  and    Hatter   la   Abate- 
ment. 

^s>lll   (Tex.ClvJ\pp.)  Defendant  AeI(Z  entitled 

to  change  on  his  verified  pleadings;    his  right 

not  having  been  waived.— Cleveland  v.  Spencer, 

632. 

«=»lll    (Tex.Clv.App.)  Allegations  of  plaintiff 

not  evidence  establishing   venue.— Wazabachie 

Nat.  Bank  v.  Sigmond  Bothschild  Co.,  633. 

Burden  on  plaintiff  to  establish  exception  to 
plea  of  privilege  not  satisfied  by  controverting 
affidavit  and  petition.— Id. 
p=Bf  1 1  (Tex.Clv.App.)  Facts  relied  on  to  show 
exception  to  venue  statute  in  county  of  de- 
fendant's residence  must  be  proven. — Qreen  t. 
Partin,  646. 

®=>l  1 1  (Tex.Clv.App.)  Venue  determinable 
from  complaint,  wiuiout  aid  from  plea  or  evi- 
dencc.— Nolen  v.  Harding,  687. 
€=9 1 1 1  (Tex.Clv.App.)  Evidence  in  support  of 
affidavit  of  residence  held  sufficient. — Smith  v. 
Woods,  Taylor  &  Co.,  720. 
^=»lll  (Tex.Clv.App.)  Notice  of  plea  contro- 
verting plea  of  privilege  is  jurisdictional.— Doak 
V.  Biggs,  957. 

(D)   matter   In   ATOidanoe. 

^9l36  (Mo.)  Answer  alleging  death  dne  to 
suicide,  held  equivalent  to  mere  denial  that 
death  was  caused  by  accidental  means.- Griffith 
V.  Continental  Casualty  Co.,  83. 

V.  DBMCRRBR  OR  EXCEPTION. 

^^214(1)   (Ky.)  Demurrer  admits  averments. 
— Croxton's  Ex'rs  v.  Henry  &  Flennor,  7B3. 
«=»228  (Tex.Clv.App.)  Exceptions    not    based 
on  matters  appearing  in  petition  properly  over- 
ruled.—Counts  V.  DoDbs,  716. 

TII.   SIONATCRE]   AND   VKRIFICATION. 

«=330l(3)  (Tex.Clv.App.)  Verification  on 
knowledge  and  belief  held  not  to  present  issue 
of  non  est  factum.^Gregg  v.  Texas  Bank  & 
Trust  Co.,  689. 

XIII.   DBFBCTS  AND   OBJBCTIONS,  'WAIT- 
ER, AND  AIDER  BY  VERDICT  OR 
JUDGIHBNT. 

«=»403(2)  (Ky.)  In  former  stockholder's  suit 
for  dividend,  petition's  failure  to  allege  de- 
mand held  cured  by  answer  and  verdict. — ^Lo- 
baco  Co.  V.  Chaffin,  993. 

<&=»406(5)  (Tex.Clv.App.)  Allegation  as  to 
value  of  property  on  which  lien  was  sought  to 
be  foreclosed  held  sufficient  in  absence  of  ex- 
ception.—Spurgin  V.  Denton  County  Nat.  Bank, 
970. 

^»4I2  (Tex.Clv.App.)  Objection  to  demand 
for  interest  in  supplemental  petition,  held  waiv- 
ed.—Stallings  V.  Williams,  636. 
<©=>433(6)  (Ky.)  In  former  stockholder's  suit 
for  dividend,  petition's  failure  to  allege  demand 
held  cured  by  answer  and  verdict.— Cobaco  Co. 
V.  Chaffin,  993. 

<fes>434  (Tex.Clv.App.)  Plea  of  res  judicata, 
though  not  demurred  to,  held  insufficient  to 
sustain  judgment.- Smith  v.  Nesbitt,  1104. 


POUCB  POWER. 

See  Constitutional  Law,  €=»81;  Monidpal  Cor- 
porations, «s»691-^l. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers. 

IT.   MUTVAIi    RIGHTS,    DITTIBS,    AND    LIA- 
BII.ITIBS. 

(A)  Bzcontlon  of  Aarener- 

<&=379(4)  (Tex.Clv.App.)  Petition  Ael<2  sufficient 
to  charge  fraudulent  conversion  of  money  in 
procuring  oil  lease  renewal.— Otis  ▼.  Hatfield, 
978. 

III.  RIGHTS  AND  lylABIIilTTES   AS  TO 
THIRD   PERSONS. 

<A)   Power*  of  Ajcent. 

€=>97  (Tex.)  Power  of  attorney  held  to  con- 
vey no  present  interest  in  land.— Browne  ▼. 
King,  522. 

<S=>II6(I)  (Tex.Com.App.)  Principal  bound  by 
act  of  agent  within  scope  of  apparent  author- 
ity.—SeaV  Oil  Mill  &  Mfg.  Co.  V.  Bishop  Mfg. 
Co.,  850. 

Powers  of  agent  prima  fade  coextensive  wltb 
business  intrusted  to  his  care. — Id. 
<3=5l36(2)    (Tex.Clv.App.)   Contract    for    dis- 
closed principal  presumed  to  bind  him  only. — 
Veazie  v.  Beach  Plumbing  &  Heating  Co.,  695. 

Agent  not  liable  on  written  contract  for  dis- 
closed prindpal. — ^Id. 

(B)  Vndlaoloaed  Aacencr. 
<S=3l38  (Tex.Clv.App.)  Immaterial  that  agent 
did  not  disdose  agency,  if  it  is  known. — Veazie 
V.  Beach  Plumbing  &  Heating  Co.,  695. 
<S=>I45(4)   (Tex.Clv.App.)  Election     must    be 
made   to  hold  principal   and  agent. — Veazie  v. 
Beach  Plumbing  &  Heating  Co.,  695. 
<S=»I46(2)   (Mo.App.)  President  of  bank  held 
personally  liable  under  agreement  to  pay  bonus. 
-Cruse  V.  Eslinger,  496. 

(B>  Notice  to  Airent. 
<8=»I77(3)   (Tex.Clv.App.)  Agent's     knowledge 
of  existing  insurance  imputed  to  prindpal. — In- 
terstate Automobile  Ins.  Co,  y.  Edens,  671. 

<F)  Aettons. 
<&=»  190(3)   (Tex.Civ.App.)  Evidence     held     to 
show  Contract  was   with  disclosed  principal. — 
Veazie  v.  Beach  Plumbing  &  Heating  Co.,  696. 

PRINCIPAL  AND  SURETY. 

I.  CREATION  AND  EXISTENCE  OF  RE- 
LATION. 

(A)  Detvreen  Inillvldnala. 
*=»6  (Tex.Clv.App.)  Contract   of   surety    and 
guarantor    distinguished.— Amett   v.    Simpson, 
982. 

Obligation  of  defendants  held  that  of  surety, 
not  guarantor.— Id. 

n.  NATITRE  AND   EXTENT   OF  LIABIliITY 
OF  SURETY. 

<9=377  (Tex.Clv.App.)  Change  of  lease  held  to 
discharge  surety's  obligation  on  defendants' 
covenant  to  pay  money.— Amett  v.   Simpson, 

<$=»79  (Mo.App.)  Bank  held  not  entiUed  to 
judgment  against  cashier  and  his  bondsmen  for 
releasing  a  chattel  mortgage.— Bank  of  Ham- 
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ni.  DISOHAROB  OF  BimiiTT. 

4=999  (Tex.Clv.App.)  Surety  held  disefaarged 
by  cbanjre  in  original  contract. — Arnett  T.  Simp- 
son, 98S. 

«=»II5(2)  (Tex.Com.App.)  Surety  held  not 
discharged  by  note  owner's  failure  to  enforce 
chattel  mortgage  until  after  sale  and  conver- 
sion of  property.— Ramsey  v.  Wahl,  838. 
€=>I23(I)  (Tex.Clv.App.)  Notice  by  protest 
or  suit  unnecessary  to  fix  liability  of  surety. — 
Arnett  v.  Simpson,  982. 

«=»I25  (T»x.Clv.App.)  Diligence  to  fix  liabil- 
ity of  assignor  not  necessary  for  surety  for 
guarantor.— Arnett  t.  Simpson,  982. 

Creditor  owes  no  duty  to  collect  from  debtor. 
-Id. 

«s»l26(l)  (Tex.Clv.App.)  Surety  must  trive 
notice  to  sue  debtor.— Arnett  t.  Simpson,  982. 

IV.  REMEDIESS   OF  CREDITORS. 

4^163  (Tex.Clv.App.)  Dismissal  as  to  insol- 
vent principal  does  not  discharge  surety. — Ar- 
nett V.  Simpson,  982. 

Findings  held  to  show  prindpa]  was  insol- 
vent.— Id. 

PROCESS. 

I.  NATCRB,  ISSrANCE,   RBftCISITES,   AND 
VALIDITY, 

<=>4  (Tex.Clv.App.)  No  citation  necessary  on 
cross-action  by  codefendant.— Gregg  ▼.  Texas 
Bank  &  Trust  Co.,  689. 

II.  SERVICE. 
<A)  Peraomtil    Service   la    General. 

<=>48  (Tex.  Civ.  App.)  Personal  service  re- 
quired, where  moae  not  indicated.— Doak  v. 
Biggs,  957. 

9=»5I  (Tex.Clv.App.)  Service  of  notice  of  con- 
troverting plea  may  be  by  person  competent 
as  witness,  and  need  not  be  by  officer. — ^Doak  v. 
Biggs,  957. 

(B)   SnbatltateA    Service. 

®=>82  (Tex.Civ.App.)  Personal  service  cannot 
be  made  by  mail,  unless  authorized.— Doak  v. 
Biggs,  957. 

Service  of  notice  of  controverting  plea  by 
registered  mail  insufficient. — Id. 

FROMISSOBY  NOTES. 

See  Bills  and  Notes. 

FBOPBBTY. 

<=»!  (Tex.)  "Property"  consists  of  ownership, 
possession,  and  unrestricted  right  of  use  and 
disposal.— Spann  v.  City  of  Dallas,  513. 

The  right  to  acquire,  own,  and  use  property 
is  a  natural  right  not  originating  in  (Constitu- 
tions.— Id. 

i&=>i2  (Tex.Coiii.App.)  Abandonment  of  land 
does  not  transfer  title.— Walls  v.  Cruse,  199. 

PlIBUC  IMPROVEMENTS. 

See  Municipal  Corporations,  4=9407-572. 

PUBLIC  LANDS. 

See  Mines  and  Minerals,  4=>6. 

III.  DISPOSAL.  OF  I^ANDB  OF  THE  STATES. 

«=9|73(I4)  (Tex.C1v.App.)  Instrument  held 
contract  of  sale  and  not  option.— C.  C.  Slaugh- 
ter Cattle  Co.  V.  Potter  County,  295. 

Construction  of  counties'  sole  contract  hy 
parties  will  be  given  weight. — Id. 

Recitation  as  to  option  to  purchase  school 
land  held  not  to  render  instrument  invalid  as 
being  based  on  option.— Id. 

"Option"   not  use   of  power   to  convey.— Id. 

Irregular  sale  of  school  lands  may  be  rati- 
fied.—Id. 

Commissioners'  court  alone  held  to  have  au- 
thority to  dispose  of  school  land.— Id. 

Facts  previous  to  execution  of  sale  of  school 


lands  by  commissioners'  court  cannot  be  ques- 
tioned.—rid. 

PUBLIC  SERVICE  COMMISSIONS. 

4=3 1  (Tex.Coiii.App.)  Bailroad  Commission  has 
quasi  judicial  powers. — ^Aransas  Harbor  Ter- 
minal Ry.  Co.  V.  Taber,  841. 
4=>6  (Mo.)  Powers  are  administrative  and  not 
legislative.— State   ex   rel.    Lashly   v.    Becker, 

ion. 

4=>32  (Mo.)  Hearing  by  unauthorized  special 
examiner  not  reversible,  where  not  preiudidaL 
— State  ex  rel.  St.  Louis-San  Frandsco  Ry.  Go. 

V.  Public  Sernce  Commission  of  Missouri,  131. 
Proceeding  reviewable  as  suit  in  equity.— Id. 

PUBLIC  SERVICE  COBFORATIGNS. 

See  Carriers;  felectridty;  Gas;  Railroads; 
Street  Railroads;  Tdegraphs  and  Tele- 
phones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

I.  RIGHT  OF  ACTION   AND  DEFENSES. 

4=>I0(2)  (Mo.)  Recovery  given  to  party  hav- 
ing better  title.— Deal  v.  Lee,  1053. 

II.   PROCEEDINGS       AND       RXXIKF. 

4=>52  (Mo.)  Decree  quieting  dtle  to  land 
south  of  named  creek  held  not  to  indude  laud 
north  thereof.— Rusk  v.  West,  1010. 

RAILROADS. 

See  Street  Railroads. 

I.  CONTROL  AND  REGinLATION  IN 
GENERAL. 

<8s>5^2  [New,  vol.  6A  Key-No.  Seriee] 

(Mo.)  Train  service  order  during  federal 
control  binding.— State  ex  rel.  St.  Louis-San 
Frandsco  Ry.  Co.  v.  Public  Service  Commission 
of  Missouri,  131. 

4=>9(2)  (Ark.)  Commission's  order  for  new 
passenger  station  binding  on  court  unless 
clearly  wrong.— St  Louis  Southwestern  Bj. 
Co.  V.  Stewart,  1003. 

Omission  of  engineer's  report  from  Commis- 
sion's record  Aecd  not  ground  for  complaint. 
—Id. 

VI.  CONSTRUCTION,  MAINTENANCE,  AND 

EaUIPMENT. 

4=>I08  (Mo.A|>p.)  Purpose  of  statute  requir- 
ing drains  stated.— Wells  v.  Payne,  488. 
<S=>II3(5)   (Mo.App.)  "Surface      water"      in- 
cludes overflow  from  creek.— Wells  v.  Payne, 
488. 

<»s>ll4(4)  (Mo.App.)  Negligent  flooding  held 
question  for  jury.— Wells  v.  Payne,  488. 

X.   OPERATION. 

(B)     Statatory,      Haalclval.     aad     OIBclal 

ReKnIatlona. 

4=s>226  (Ark.)  Evidence  heid  to  sustain  com- 
mission's order  for  new  passenger  station. — 
St.  Louis  Southwestern  Ry.  Co.  v.  Stewart, 
1003. 

Commission  Inspects  locality  to  understand 
evidence.— Id. 

Commission's  record  should  indude  report  of 
its  engineer  considered. — ^Id. 

Commission  can  prescribe  kind  of  passenger 
station. — ^Id. 

4=>227  (Mo.)  Passenger  train  service  order 
held  justiJSed.— State  ex  rel.  St.  Louis-San  Fran- 
dsco Ry.  Co.  V.  Public  Service  Commission  of 
Missouri,  131. 

<C)  Compaalea  and  Pereoaa  Liable  for  Ia« 
Jnrlea, 

4=>265  (Mo.)  Corporation  liable  for  injnriea 

during  receivership. — Stuart  v.  Dickinson,  446. 

Judgment  at  law  properly  rendered  against 

company  for  injuries  caused  by  receiver.-rl^ 
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(F)  Aooldent*  at  Cm>uiIiik>- 

«=>325(2)  <Arfc.)  Deaf  person  held  guilty  of 
contributory  negligence. — ^Davis  v.  Scott,  407. 
^=»327(l)  (Tex.Com.Ara.)  Failure  to  look  and 
listen  not  ipso  facto  negligence.— Texas  &  N.  O. 
R.  Co.  V.  Harrington,  188. 
«=9327(S)  (Mo.App.)  Automobile  driver  held 
negligent  in  not  looking  in  both  directions. — 
Hammack  t.  Payne,  467. 

€S9333(I)  (Tax.Coiii.App.)  AutomobUist  cross- 
ing in  front  of  train  not  necessarily  negligent. — 
Texas  &  N.  O.  R.  Co.  v.  Harrington,  188. 
«=»335(l)  (Tex.Coin.App.)  Violation  of  statute 
by  automobuist  must  be  proximate  cause  of  in- 
jury to  bar  recoTery.— Texas  &  N.  O.  B.  Co.  ▼. 
Harrington,  188. 

^:9337(5)  (Ark.)  Failure  to  give  signals  not 
proximate  cause  of  death  of  deaf  person. — Da- 
vis V.  Scott,  407. 

@=s>338  (Tex.Com.App.)  Doctrine  of  discovered 
peril  defined.— Texas  &  N.  O.  B.  Co.  v.  Har- 
rington, 188. 

«=9346(2)  (Ark.)  Statutory  presumption  of 
negligence  at  crossing.— Davis  v.  Scott,  407. 
«3350(ll)  (Ark.)  Negligent  speed  Aeld  for 
jury. — Davis  v.  Scott,  407. 
«=>350(I6)  (Tex.Clv.App.)  Negligent  speed  of 
automobile  driver  held  for  jury.— Hines  ▼. 
Smith,  654. 

^»350(30)  (Tex.Com.App.)  Automobile  driv- 
er's contributory  negligence  in  crossing  in  front 
of  train  held  for  jury.— Texas  &  N.  O.  B.  Co. 
v.  Harrington,  188. 

«s»350(30)  (Tex.Clv.App.)  Contributory  negli- 
gence of  Mitomobile  driver  crossing  ahead  of 
train  held  tor  jury.- Hines  v.  Smith,  654. 
<e=9350(32)  (Ark.)  Proximate  cause  of  injury 
held  for  jury. — ^Davis  v.  Scott,  407. 
€=>350(32)  (Tex.Com.App.)  Proximate  cause 
of  injury  for  jury.- Texas  &  N.  O.  R.  Co.  v. 
Harrington,  188. 

(6)  Injnrlea  to  Peraoua  on  or  ateaf  Traelca. 
«3»356(l)  (Ky.)  Use  of  tracks  held  not  to 
confer  license.- Henson'e  Adm'r  v.  Hines,  368. 
€=3370  (Tex.Clv.App.)  Operatives  held  under 
duty  to  blow  whistle  to  warn  contractor  work- 
ing in  cut.— Texas  &  N.  O.  R.  Co.  v.  Bolton, 
215. 

«s»383(l>  (Ky.)  Pedestrian  keld  guilty  of  con- 
tributory negligence.— Benson's  Adm'r  t.  Hines, 
359. 

«=>383(r)  (Tex.Clv.App.)  Pedestrian  held 
guilty  of  contributory  negligence.— Houston  E. 
&  W.  T.  Ry.  Co.  v.  Barron,  335. 
€=s>389(4)  (Tex.Clv.App.)  Failure  to  blow  whis- 
tle held  proximate  cause  of  contractor's  injn- 
ry.— Texas  &  N.  O.  R.  Co.  v.  Bolton,  215. 
«=400(IO)  (Tex.Clv.App.)  Contributory  negll- 

gence  of  contractor  held  for  jury.— Texas  &  N. 
I.  R.  Co.  V.  Bolton,  215. 
«=»400(I4)  (Tex.Clv.App.)  Issue  of  discovered 

Seril  of  contractor  held  for  jury.— Texas  &  N. 
I.  B.  Co.  V.  Bolton.  215. 
<S=3400(I4>    (Tex.Clv.App.)  Evidence  held  not 
to  raise  issue  Of  discovered  peril.— Houston  E. 
&  W.  T.  By.  Co.  V.  Barron,  335. 

<H)  Injvriea  to  Animals  on  or  near  Traclcit. 

«s>4ll(5)(Tex.Clv.App.)  Negligence  essential 
to  recovery  for  killing  animal  at  crossing, — 
Lancaster  v.  Sale.  648. 

<S=54I5(2)  (Tex.Clv.App.)  Failure  to  use  ordi- 
nary care  to  discover  animal  on  track  negli- 
gence.—lAncaster  V.  Sale,  648. 
«=>4I9(4)  (Ark.)  Colt  seen  on  track  held  neg- 
ligently injured.—St.  Louis-San  Francisco  By. 
Co.  V.  Pace.  416. 

i8=s)443(7)  (Tex.Clv.App.)  Trial  court  may 
consider  evidence  most  favorable  to  owner  of 
animal  killed  in  determining  question  of  neg- 
Ugence.— Lancaster  v.  Sale,  648. 

<I)  Flrea. 

«=3482(2)  (Ark.)  Evidence  of  origin  of  fire 
held  sufficient.— Chicago,  B.  I.  &  P.  By.  Co. 
V.  Cobbs,  995. 


^=3482  (2)  (Ark.)  Evidence  of  origin  of  fire 
sufficient- Chicago,  B.  I.  &  P.  By.  Co.  v.  Na- 
tional Fire  Ins.  Co.  of  Hartford,  Conn.,  1006. 
<3=>484(3)  (Ark.)  Origin  of  fire  held  ques- 
tion for  jury.— (Jliicago,  B.  I.  &  P.  By.  Co.  v. 
National  Fire  Ins.  Co.  of  Hartford,  Conn., 
1006. 

RAPE. 

n.  FROSBCUTION   AMD  PCNISHMBltT. 
(B)  Birldenoe. 

$=954(1)  (Ark.)  Uncorroborated  testimony  of 
prosecutrix  sustains  conviction  for  statutory 
rape.— Seaton  v.  State,  794. 

BEAL  ACTIONS. 

See  Partition;   Quieting  Title. 

RECEIVERS. 

I.  NATITRB  AND  GROUNDS  OF  RKCBIVBSR- 
SHIP. 

(B)  Oroaafla  of  Appointment  ot  ReeelTor. 

$s>l9  (Tex.Clv.App.)  Petition  held  to  show  ne- 
cessity for  appointment  of  receiver. — Smith-Cal- 
houn Bubber  Co.  v.  McOhee  Rubber  Co.,  321. 

UI.  TITLB  VO  AND  POSSIDBSION  OF  PROP.> 
BRTT. 

«=>78  (Tex.Clv.App.)  Court  may  preserve  pri- 
ority of  lien  in  decree  discharging  receiver. — 
San  Antonio  Loan  Sc  Trust  Co.  v.  Davis,  612. 

IV.  MANAGBBfBNT    AND    DISPOSITION    OF 
PROPERTY. 

(D)   Sale   and   CoBTeranee   or  Redeli-rerr 
of  PropertT. 

«=3l4l  (Tex.ComJ^pp.)  Appointment  and 
sale  of  property  does  not  divest  liens.— Edin- 
burg  Irr.  Co.  v.  Paschen,  1088. 
«s»l46  (Mo.)  Court  redelivering  property  to 
owner  cannot  bind  claimants  to  proceed  there- 
in.—Stuart  ▼.  Dickinson,  446. 

VI.  ACTIONS. 

«s>ie8  (M».)  Cannot  be  sued  personally  after 
discharge.— Stnart  v.  Dickinson,  446. 
4t=»l79  (Mo.)  Held    not    necessary    party    to 
suit  after  discharge  setting  aside  judgment  in 
his  favor.— Stuart  v.  Dickinson,  446. 

RECORDS. 

See  Appeal  and  Error,  «=9604r-692;    Criminal 
Law,  «=»1086-1124. 

REFORMATION  OF  INSTRUMENTS. 

I.   RIGHT  OF  ACTION  AND  DEFESNSBS. 

^9l9(l)  (Tax.ClvJVpp.)  Instrument,  not  con- 
forming to  agreement  because  of  mutual  niis- 
take  or  fraud,  will  be  reformed. — Sanders  v. 
Hickman,  278. 

<S=>25  (Tex.Civ.App.)  Failure  to  discover  mis- 
take by  reading  deed  no  defense  to  other  party 
equally  at  fault.— Sanders  v.  Hickman,  27&. 

RELEASE. 

n.  CONSTRTTCTION  AND  OPERATION. 

€=>29(3)  (Mo.)  Beceipt  of  satisfaction  fron^ 
several  tort-feasor  for  injury  releases  other 
several  tort-feasor. — Staehlin  v.  Hochdoerfer, 
1060. 

<S=»29(4)  (Mo.)  Release  of  employer  for  negli- 
gent injury  held  not  to  release  physician  for 
negligence  increasing  loss.— Staehlin  v.  Hoch- 
doerfer, 1060. 

REMOVAL  OF  CAUSES. 

I.  POIVBR  TO  REAfOVB  AND  RIGHT  OF 
BJBMOVAI.  IN  GBNBRAIi. 

€=»I2  (Ark.)  Foreign  corporation,  not  resid- 
ing in  district  in  state,  cannot  have  cause  re- 
moved.- Central  CToal  &,  Coke   (^o.  y.  Orwix, 
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«s»i2  (Ark.)  Where  all  parties,  except  »ne 
plaintiff,  are  foreign  corporations,  cause  held 
not  removable.— Chicago,  B.  I.  &  P.  By.  Co.  t. 
Cobbs,  996. 

REPLEVIN. 

IV.  PliEADINO  AND   KVIDElfCE. 

«=>70  (Mo.App.)  Burden  of  proof  on  plain- 
tiff.—International  Indemnity  Go.  T.  Crandall, 
460. 

REVENUE 
See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  CertiorarL 

RISKS. 

See  Master  and  Servant,  <E=>204r-217. 

ROADS. 

See  Highways. 

SALES. 

See  Vendor  and  Purchaser. 

I.  RE14III8ITEi8   AND  TALTDITT   OV 

CONTRACT. 

«=323(4)  (Ark.)  Sale  lielel  absolute  on  buyer's 
retention  of  goods,  notwithstanding  salesman's 
agreement  that  unsold  goods  might  be  returned. 
— Markstein  Bros.  Millinery  Co.  v.  J.  A.  White 
&  Co.,  39. 

n.  coNSTRucrrioH  op  contract. 

«=97l(l)  (Ark.)  Letters  of  lumber  company 
held  contract  to  furnish  listed  lumber,  not  all 
material  needed  to  complete  building.— Cun- 
ningham T.  J.  S.  Kimbro  Lnmber  Co.,  416. 
^s>8l  (5)  (McApp.)  Seller  has  reasonaUe  time 
after  notice  where  time  of  delivery  is  at  buy- 
er's option. — Wehmeier  v.  Yontz,  141. 
<g=387(2)  (Tex.Civ.App.)  Introduction  of  rule 
of  cotton  seed  crushers'  association  held  not 
error.— W.  T.  Wilson  Grain  Co.  v.  Hunt  Coun- 
ty Oil  Co.,  638. 

Evidence  that  defendant  buyer,  refusing  to 
receive  goods  sold,  was  expelled  from  associa- 
tion, held  irrelevant.— Id. 

III.  MODIFICATION   OR  RBSCISSION 

OF  CONTRACT. 

(O)  Iteaclaaion  by  Bnyer. 

^=»II8  (Ark.)  Lack  of  title  ground  for  rescis- 
sion.— ^McDonnell  Motor  Hauling  Co.  v.  Morgan 
Const.  Co.,  998. 

<S=3l24  (Mo.App.)  Buyer,  to  rescind,  most 
promptly  tender  return  of  goods.— Adams  v. 
Hughes,  168. 

IV.  PBRFORMANCB   OF  CONTRACT. 
(A)  Title    aad    Foaaesaion    of    Seller. 

#s>l35  (Ark.)  Title  of  conditional  purchaser 
not  vendible  title.— McDonnell  Motor  Hauling 
Co.  v.  Morgan  Const.  Co.,  998. 

(C)    Delivery    mat    Aoeeptaaee    of    Qooda. 

ig=3 150(3)  (Mo.App.)  Bight  to  reasonable  time 
after  notice  for  delivery  not  affected  by  mere 
.statement  and  attempt  to  deliver  on  day  of  de- 
mand.— Wehmeier  v.  Yontz,  141. 
<S=3l53  (Mo.App.)  Buyer  having  refused  to  per- 
mit any  more  nogs  to  be  weighed  to  him,  seller 
was  relieved  from  further  tender.— Wehmeier  v. 
Yontz,  141. 

€=»i82(l)  (Mo.App.)  Reasonable  time  for  de- 
livery dependent  on  circumstances  and  deter- 
miname  by  jury.- Wehmeier  v.  Yontz,  141. 

Whether  attempted  delivery  was  in  and  at  a 
reasonable  time  field  question  for  jury. — Id. 

(D)  Parment  of  Price. 

«=>I88  (Tex.Com.App.)  Plea  of  failure  of 
consideration    permits    abatement    therefor.— 


Alba-Malakoff  lignite  Co.  t.  Hercales  Powder 
Sales  Co.,  547. 

®=»I95  (Ark.)  Lack  of  Idtle  excuses  further 
payments.— McDonnell  Motor  Hauling  Co.  r. 
Morgan   Const.  .Co.,    998. 

VI.  -WARRANTIES. 

<S=»26I(I)  (Mo.Appi.)  Warranty  Ae?<?  proved  by 
defendant's  uncontroyerted  testimony.— Adams 
V.  Hughes.  168. 

<3=s>263  (Ark.)  Warranty  of  title  implied  un- 
der conditional  sale.— McDonnell  Motor  Haul- 
ing Co.  V.  Morgan  Const.  Co.,  998. 

VII.  REIHBDIBS   OF   SELLBR. 
(B)   Actions  (or  Price   or  Value. 

€=>340  (Tex.Civ.App.)  Manufacturer  of  goods 
entitled  to  full  contract  price. — Kimball-Mathews 
Co.  V.  Nagel,  318. 

<S=»354(4)  (Mo-App.)  Allegations  held  insuffi- 
cient.—Metropolitan  Discount  Co.  ▼.  Wasson, 
465. 

<3=>355(l)  (Tex.Com.App.)  Plea  of  failure  of 
consideration  permits  proof  of  partial  failure. 
—Alba-Malakoff  Lignite  Co.  ▼.  Hercules  Pow- 
der Sales  Co.,  547. 

VIII.  RBMBDIBS  OF  BOYBR. 
(C)  Aotioaa  (or  Breach  of  Contract. 

«=>404  (Tex.Civ.App.)  Bemedies  of  buyer  of 
potatoes  not  up  to  standard  enumecsted. — 
Butberford-Brede  Co.  v.  Beichardt  &  Schulte 
Co.,  1108. 

(D)  Actlona  and  Coanterolaima  Imr  Breacli 
of  IVarrantT. 

<S=>435(4)    (Mo.App.)  Buyer's  allegation  that 
property  bought  was  "wholly  worthless"  con- 
strued.— Adams  v.  Hnghes,  168. 
<S==i442(2)   (Mo.App.)  Damages   for  breach  of 
warranty  stated. — Adams  t.  Hughes,  168. 
@=>445(5)    (Mo.App.)   Sufficiency  of  notice  of 
defects  by  buyer,  claiming  breach  of  warranty, 
held  for  the  jury.— Adams  v.  Hughes,  168. 
<&=>446(2)    (Mo>pp.)    Instruction  as  to  war- 
ranty held  proper. — Adams  t.  Hughes,  168. 

IX.  CONDITIONAI.   SAIiBS. 

^»4S9  (Ark.)  Contract  held  a  conditidnal  sale. 
-McDonnell  Motor  Hauling  Cov  r.  Morgan 
Const.  (To.,  996. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

II.  PUBLIC   SCHOOLS. 

(B)    Creation,    Alteration,   Exiatence,    and 
Diaaolntion  of  Oiatricta. 

®=>22  (Tenn.)  Legislature  may  create  special 
school  district.— Greenwqpd  v.  Hickman,  425. 
<@=>32  (Mo.App.)  Statute  held  to  preclude  dis- 
trict from  adding  territory  from  other  district 
simply  for  revenue  to  be  derived. — School  Diat. 
No.  35  v.  School  Dist.  No.  32,  470. 

(C)   GOTernaaent,   OIBcera,    and    Diatrict 
MeetiniKa. 

®=>48(6)  (Ky.)  Powers  of  board  of  education; 
"public  corporation." — Dalzell  ▼.  Bourbon 
County  Board  of  Education,  360. 

What  acts  of  board  of  education  are  ultra 
vires  stated,- Id. 

(D)      Diatrict     Provertr>     Contracta,     and 
Liabilitiea. 

^=>73  (Ky.)  County  board  of  education  may 
determine  insurance  to  be  carried  on  §ichool- 
houses  and  furniture. — ^DalzeU  r.  Bourbon 
County  Board  of  Education,  360. 

(B)  Diatrict  Debt,  Secnritiea,  and  Taxa- 
tion. 

^=>95(5)  (Ky.)  Though  mandamus  would  lie 
to  collect  vouchers,  liaMlity  on  which  is  denied, 
assignee  thereof  has  right  to  reduce  his  claim 
to  judgment.— Board  of  Education  of  Pnlaadii 
County  T.  Jasper,  366.Digi,i,ed  by  LjOOgTC 
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SENTENCE. 
See  Criminal  Law,  «=9982-992. 

SEFABATE  PROPERTY. 
See  Hnsband  and  Wife,  (3=>150-171. 

SEQUESTRATION. 

®=>I2  (Tex.Clv.App.)  Description  as  property 
on  oil  lease  is  insuOicient.— Banner  Oil  &  Oas 
Co.  T.  Gordon,  945. 

4=321  (Tex.Com.App.)  Defendant  held  to  have 
had  no  right  to  seize  property  after  tender  of 
amount  actually  due.— Poff  v.  Miller,  570. 

Party  liable  for  exemplary  damages  for 
■wronpulwrit  secured  maliciously.— Id. 

SHIPPING. 

III.   CHARTBRS. 

«s>50  (Tex.Clv.App.)  Owner's  right  to  recov- 
er from  charterer  for  discharging  lien  created 
by  charterer  held  original  and  not  derived  from 
lienor.— Seagraves  v.  Texas  &  G.  S.  S.  Co.,  955. 
Amount  of  recovery  of  boat  owner  paying  de- 
mand to  release  boat  from  maritime  lien  for 
supplies  furnished  lessees  stated. — Id. 

Vlt.  CARRIAGE   OF  GOODS. 

«S9 132(3)  (Ark.)  Burden  to  show  failure  to 
carry  and  deliver  goods  to  -consignee  upon  ship- 

Ser.— Tri-8tate  Packet  Co.  v.  G.   B.  Bricltey 
[ercantile  Co..  40. 

Burden  of  showing  exemption  under  statute 
from,  liability  for  loss  of  goods  held  upon  car- 
tier.— Id. 

SLANDER. 

See  Idbel  and  Slander. 

SPECIAL  LAWS. 

See  Statutes,  «=367-90. 

STATES. 

II.  OOVERNMEIIIT  AND  OFFICBRS. 

4s>27  (Mo.)  Redistricting  state  is  legisIatiTe 
act,  though  performed  by  executive  officers. — 
State  ex  rel.  Lastly  v.  Beciter,  1017. 

Constitutional  provision  for  districting  state 
for  Senators  by  executive  officers  on  failure 
of  Legislature  held  repealed. — Id. 

Division  into  senatorial  districts  not  disturb- 
ed after  20  years.- Id. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  ENACTMENT.  RE«IJISITES.  AND  TA- 
I.IDITY  IN  GENERAL. 

4=s»26  (Mo.)  Governor's  veto  power  not  en- 
tirely withdrawn  by  initiative  and  referendum, 
amendment.— State  ex  rel.  Lashly  v.  Beclier, 
1017. 

U.   GENERAL.  AND  SPECIAIj  OR  L,OCAI< 
I.A'WS. 

4=>67  (Tex.Com.App.)  Constitutional  provi- 
sion authorizing  granting  of  charters  or  amend- 


ment thereof  t>y  special  act  of  Legislature  held 
completely  superseded  by  amendment  authoriz- 
ing dties  to  adopt  or  amend  charters.— Vincent 
v.  State,  1064. 

In  determining  validity  of  special  act,  Con- 
stitution must  be  interpreted  as  it  was  when 
act  passed,  and  not  as  originally  adopted.— Id. 
<S=>77(I)  (Tex.Com.App.)  "Local  act"  and 
"special  or  private  act  distiguished. — Vincent 
V.  State,  1064.    • 

^990(1)  (Tex.Com.App.)  Act  incorporating 
and  defiidng  powers,  territorial  limits,  etc.,  of 
city  Aeld  local  or  special  act. — Vincent  v.  State, 
1084. 

Special  act  incorporating  city  held  unconsti- 
tutional.—Id. 

III.  SUBJECTS  AND  TITLES  OF  ACTS. 

€=>I07(8)  (Tenn.X  Act  establishing  a  special 
school  district  held  not  invalid  for  embracing 
more  than  one  subject. — Greenwood  v.  Ride- 
man,  425. 

<S=>I09  (Tean.)  Liberal  interpretation  rule  in 
upholding  amendatory  acta  where  l>ody  and 
caption  indicate  legislation  sought  to  be  ef- 
fected.— Greenwood  v.  Bickman,  4i25. 
<S=3l22(4)  (Tann.)  Act  establishing  spedal 
district  need  not  redte  in  caption  title  and 
substance  of  act  repealed  or  partly  repealed 
by  implication. — Greenwood  v.  Bickman,  425. 

Act  creating  special  school  district  held  not 
to  violate  Constitution  as  to  recital  as  to 
amended  law  in  its  caption. — Id. 

Act  establishing  special  school  district  held 
to  repeal  provision  of  former  act  1^  implica- 
tion, if  at  all,  so  that  its  caption  need  not  re- 
cite title  or  substance  of  act  affected.— Id. 

V.  REPEAL.,  StTSPENSION,  EXPIRATION, 

AND  REVIVAL. 

<&=>168  (Ark.)  Decision  declaring  invalidity  of 
repealing  statute  restores  statute  repealed. — 
Chicago,  R.  I.  &  P.  By.  Co.  v.  Mc(5lanahan, 
380. 

VI.  CONSTRUCTION     AND     OPERATION. 

(A)  General  Rales  ot  Conotrnctlon. 

^»I8I(I)  (Ky.)  Legislative  intent  ascertained 
from  language  used.— Bobannon  y.  City  of  Lou- 
isville, 750. 

fealM  (Ky.)  Purpose  of  Legislature  consid- 
ered in  construction  of  statute. — Bobannon  v. 
City  of  Louisville,  750. 

€=>I88  (Ky.)  Words  in  common  use  to  be  un- 
derstood in  their  ordinary  significance  when  ap- 
plied to  the  subject-matter. — Bohannon  v.  City 
of  Louisville,  7S0. 

<S=>2I7  (Tex.Civ.App.)  Congressional  commit- 
tee's report  may  be  looked  to  in  construing 
statute. — Payne  v.  Bassett,  917. 
®=>225  (McApp.)  Statutes  on  cognate  sub- 
jects referred  to  for  construction. — State  ex 
rel.  and  to  Use  of  Ray  v.  Paragould  &  S.  E. 
Ry.  Co.,  499. 

<@=3226  (Tex.Com.App.)  Construction  in  state 
from  which  taken  presumed  to  have  been 
adopted.— American  Indemnity  Co.  v.  Noble, 
867. 

(B)  PartiealaP  Claasea   of   Statntea. 

«=>239  (Ark.)  Not  to  be  held  in  derogation  of 
common  law  unless  there  is  irreconcilable  re- 
pugnance or  statute  itself  shows  that  intention. 
—State  T.  One  Ford  Automobile,  378. 
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UNITED  STATES. 

CONSTITUTION. 

Amend.  14    425 

Art.  5 607 

INTERSTATE     COMMERCE 
ACT. 

Act   1887,  Feb.  4,  ob.   104,  24 
Stat.  379. 

S  20.  Amended  1906,  Jnne 
29,  eh.  3591,  I  7(11, 
12),  34  Stat  593:  1915, 
March  4,  ch.  176,  i  1, 
38  Stet.  1196;  1916,  Aug.  . 
8,  ch.  301,  39  Stat.  441. .  (17 

JUDICIAL  CODE. 

Aot  1911,  Mareh  3,  ch.  231,  36 

Stat.  1087. 

I  28 995 

I  51    390,  905 

STATUTES    AT    LARGE. 
1887,  Feb.  4,  ch.  104,  24 

Stat.    379.      See    Inter- 
state Commerce  Act. 
1906,  Jtme  29,  ch.  3691,  S 

7(11,  12),  34  Stat.  595 

148  917 
1908,  April  22,  ch.  149,  S 

Stat.  65 97,  736,  742 

1911,  Feb.  17,  ch.  108,  36 

Stat.  913 288 

1911,  March  3,  ch.  231,  36 

Stat  1087.    See  Judicial 

Code. 
1915,  March  4,  ch.  169,  38 

Sut.  1192 288 

1915.  March  4.  ch.  176,  |  . 
1,38  Stat  1196 917 

1916.  Aug.  9,  ch.  301,  39 
Stat  441 917 

1918,  March  21.  ch.  25,  S 
10.  40  Stat.  456 131. 1046 

1918,  Nov.  21,  ch.  212,  {  1, 

40  Stat.  1046 138 

1919,  Oct   28,  ch.  85,  41 
Stat  305 138 

1919,  Oct  28,  ch.  85,  tit  2, 
I  33,  41  Stat  317 188 

JOINT  RESOLUTIONS. 

1918,  July  16;  ch.  154,  40 
Stat   904 282 

COMPILED  STATUTES  1916 
or  1918. 

jS  1010  995 

i  lOS.", 390,995 

i  1519 446 

U  8029-8(»l 40 

§1  S5«9(7),  8592 917 

I  8604a 148,917 

«  8604aa   148 

iS   8630-8639C 288 

lit  8657-8665 97,  736,  742 

COMPILED  STATUTES  1918. 
i  311o%j  131,  1046 

COMPILED  STATUTES  AN- 
NOTATED SUPPLE- 
MENT 1919. 

I  3115%  j 131,  1046 

I  3115%x 282 

I  311511/u* 138 

PRESIDENT'S    PROCLAMA- 
TION. 
1918,    July    22,    40    Stat 
1807   282 


STATUTES  CONSTRUED. 
ARKANSAS. 

CONSTITUTION. 

Art  12,  I  11 390 

Art  16,  I  10 999 

KIRBT'S  DIGEST. 
§§  6611-6615,  6619,  6620. .  380 

CRAWFORD  &  MOSES'  DI- 
GEST. 

475 995 

879  et  seq 380 

1639 1003 

I  1798-1800 42,  51 

1801  51 

i$  1826-1828 390 

1993 999 

{2449,  2453 801 

S  2611 389 

"  2774 88 

3013,  Bubsec.  3 801 

3020  36 

8028,  subsec.  2 801 

3181 386 

3511 304 

..  6577  .V 792 

H  6170,6196 378 

i  6898 781 

f  6894 803 

H8308,  8309 997 

I  8668 407 

I  8668 1006 

i  8676 407 

ROAD  LAWS  1919. 

Volume  1. 

Page   184 399 

SPECIAL  AND  PRIVATE 
LAWS. 

1919,   p.   648 50 

1921,  p.  270,  J  8. 382 

LAWS. 

1887,  p.  193.    Repealed  by 
Ijaws  1007,  p.  9;    Laws 

1915,    p.    365 380 

1907,  p.  8 380 

1915,  p.  365 380 

1915,  p.  676,  §S  8,  10 50 

1919,  p.  411 1003 

1919,  pp.  432,  433,  {!  27, 

28   1003 

1921,  p.  177 1003 

1921.  p.  205,  a  21,  22. . .  .1003 

KENTUCKY. 

CONSTITUTION. 

§  157   .S60 

f  241 736 

CIVIL  CODE  OF  PRACTICE. 

§1  296,  297 365 

11840,344 28 

I  446 726 

I  490 28 

§  490,  subsec.  2 18 

i  494  28 

I  499   18 

Is  518-620 28 

§  597 355,767 

S§616,  610 773 

8  624  726 

3  747 366 

STATUTES  1915. 

S  8  736 

g  9!50 358,766 

I!  1127 355 


1398  780 

1639 24 

1702  726 

2739,  Bubaec.  9 855 

3915 722 

STATUTES  SUPPLEMENT 
1918. 

Ii  446,  457.  702-722a6...  360 
4019alO,  subsec.  2... 31,  732 
44S4a9 366 
I  4438a8,  4440 360 

LAWS. 
1912,  ch.  90 760 

MISSOURI. 

CONSTITUTION. 

Art  2 1017 

Art  4,  IS  7,  57 1017 

Art.  6,  I  1 124 

Art  9,  I  16 150 

REVISED    STATUTES  1866. 
Ch.  136,  art  5,  iS  33,  34.  .1053 

REVISED   STATUTES   1909. 

544  1047 

1889  171 

2031 136 

2188  436 

2636 1053 

2778 171 

S  5703-5763,  8057 499 

10612  et  seq 171 

{  10617,10624 171 

11569 499 

REVISED    STATUTES   1919. 

§1  105-108 472 

S  316 816 

M  821,  828 472 

i  827  828 

I  347 816 

IS  788,  789 824 

838,  842,  846 178 

849,  850,  875,  801 824 

1317' 461 

1322  461,  491 

1357,  1360 177 

1390 834 

1444 476 

1463 606 

1462 186 

2170 486 

2268 1076 

2286 186 

2995,  2098 185 

3248,  3.327 818 

3613,  3615 821 

3698,3889,4048,40^..  818 

S  4291  464 

S  4351  484 

■  5410 461,  491,  807 

6588 163.478 

6605  163 

7561  469 

7976,  subsec.  38 163 

.9958 488 

10477,  subsec.  4 608 

11201  470 

11741  166 

\i   12757,  12964,  12966...  160 

LAWS. 

1891,  p.  227 1017 

1901,  p.  273 1017 

1921,  p.  226..|..v.^^..  124 

1921,  p.  719.. iC?nV?..  1017 
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TENNESSEE. 

CONSTITUTION. 

Art  2,  HIT,  25,28,  29..  425 
Art.  11,  I  8...... 7: 425 

CODE  1868. 

SHANNON'S  CODE. 

K  3531,  3536,  353T 70 

§  4655 426 

THOMPSON'S  SHANNON'S 

CODE. 

I  3142 97 

CITY  CHARTEBS. 
Alfood,  art  7,  i  4 425 

PbrVATB  I<AWS. 

1021,  eh.  490 425 

1921,  ch.  490,  H  9,  12. . . .  425 

LAWS. 

1005,  ch.  174 62 

1907,  ch.  236 425 

TEXAS. 

CONSTITOTION. 

Art.  1,  I  11 879 

Art  1,  «  17 607 

Art.  3,  SS  1,  6.  56 1084 

Art  7,  §  3 2.S1 

Art  7,  {  6 295 

Art  8.  I  9 231 

Art   10,  fi  2 841 

Art  11,  15 231,  1064 

Art.  11,  I  10 231 

Art  16,  I  59 607 

Art  17,  i  1 1084 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1911. 

Art  258 699 

Arts.   790,   801 580 

Art  846« 886 

VERNON'S       ANNOTATED 

CODE    OF   CRIMINAL 

PROCEDURE  1910. 

Art  735 214,  884 

Art  737 884 

Art  740 578 

Art  743 214,  676 

Arts.    750-758e 676 

Art.  837,  subd.  7 210 

Art  840 878 

Art   844c 887 

Art.   853 888 

PENAL  CODE  1911. 

Art  16 213 

Art.  1071 599 

Art  1137 594 

Art   1147 881 

Art  1332 908 

Art   1348 617,  908 

VERNON'S  ANNOTATED 

PENAL  CODE 

1916. 

Art.   634c 588 

Arts.  640a,  640c 878 

Art  1013.  subd.  3 882,  901 

VERNON'S  ANNOTATED 
PENAL    CODE    SUP- 
PLEMENT 1918. 

Art  1022a 88fl 

Art   lOoOe 630 


REVISED   STATUTES   1896. 

Art  2203 548 

Art.  2293a  added  by  Laws 

1897.  ch.92,  II 548 

Art  2297 548 

REVISED   STATUTES   1911. 

Arts.  579,  583.  584 982 

Arts.  762-10961 625 

Arts.   1006-1017 220 

Art  1011 248 

Art  1121,  I  72 860 

Arts.   1314-1321 633 

Art   1607 600 

Art   1612 271 

Art.    1612.     Amended   by 
Laws  1913,  ch.  136,  |  1  231 

Art  1646 612 

Art.  1830 646 

Art  1830,  subd.  9 630 

Art  1830,  sobd.  14 687 

Art  1830.  subd.  24 1095 

Arts.  1842,  1843 982 

Art  1003 646 

Art    190.3.      Amended    by 

Laws  1917.  ch.  176 632 

Arts.  1997,  2000 1078 

Art.  2119 967 

Art.  2308 646 

Art      230a      Bubsec.      4. 
Amended  by  Laws  1917, 

ch.  124,  §  1 640 

Arts.  3061,  8052 231 

Art  34.58 870 

Art  3677 549 

Art  3690 199 

Art  3970 838 

Art  3971 321 

Arts.    4099,    4162,    4177. 
Amended  by  Laws  1913, 

ch.  151 867 

Arts.  4540,  4541 704 

Arts.  4622,  4625 870 

Arts.  4644,  4645.     Amend- 
ed by  Laws  1919,  ch.  17  686 

Arts.  4928,  4930 533 

Art  6597 264 

Arts.  6612.  5615 612 

Arte.   5621-6639 945 

Art  6329 838,  982 

Arts.  6836,6337 982 

Art.  7095 945 

Art  7798,  sabd.  1 321 

VERNON'S  SATLBS'  ANNO- 
TATED CIVIL  STAT- 
UTES  1914. 

Art  269 968 

Art  7.S3 67» 

Art  1074 352 

Arts.  1096a,  1096b 231 

Art   lOBfld 704 

Arts.  1.505,  1507,  1509 867 

Art   1593 686 

Art  1612 231,  963 

Art  18.W «J3 

Art  1842 689 

Art  1843 970 

Arts.  1862,  1863 900 

Art  1906,  subd.  8 689 

Art  1917 674 

Art  1949 1104 

Art  1082 604 

Art  1984a 188,  963 

Art  1986 664 

Arts.  1986.  1990 604 

Art  2006 990 

Art  2308 633 

Arts.   J1592-.'M14 679 

Arts.  3680,  3682,  .3685. ...  978 

Art  3965 9.38 

Arts.  4099,  4162,  4177 867 

Art  4824 244 

Art  4643 710 

Arts.  4S74a,  4874b 671 

Art.  5002e 1088 


Art.  6879 970 

Arts.  5423,  5435 1104 

Art  6490 716 

Art  6660 955 

Art  5688,  subd.  1 1104 

Art  6149 990 

Art   6653 841 

Art  6066 226 

Art   7106 968 

Art  7855 963 

VERNON'S        ANNOTATED 
CIVIL  STATUTES  SUP- 
PLEMENT 19ia 

Art  1903 632,  957 

Art  2308,  subd.  4 640 

Arts.  5246-9  to  5246-11  240 

Art    6246—15 980 

Arts.  5246-^2,  5246—83. .  863 

Art  6681 607 

Arts.  6639a-5639d.......  945 

Arts.   6639a-66S9h 640 

Art  5904  et  seg 605 

Arts.    7012%-7012%t....  668 
Arts.  7814-7314q 894 

CITI  CHARTERS. 

Corsieana,  if  41,  45 231 

Corsicana,   {   66 220 

San    Antonio.      Sp.    Laws 

1903,  ch.  44.     Amended 

by  Sp.  Laws  1907,  ch.  70; 

Sp.  Laws  1911,  ch.  102  704 
TerreU,  art  28,  12.     ^. 

JUws  1911,  ch.  61 643 

Terrell,  art.  20,  |<  1,  6,  7. 

Sp.  Lawa  1911,  ch.  51..  643 

SPECIAL  LAWS. 
1903,  ch.  44.    Amended  by 

Sp.  Laws  1907,  ch.  70; 

Sp.  Laws  19U,  ch.  102  704 

1907,  ch.  70 704 

1011,  ch.  61,  art.  28.  I  2. .  643 
1911,  ch.  61,  art,  29,  $$  1, 

6,    7 643 

1911,  ch.  102 704 

1917,  ch.  142 1084 

LAWa 

1897,  ch.  92,  i  1...,. 648 

1907,  ch.  19 882 

1906  (2d  Called  Sess.)  ch. 

14,  Is  8,  9,  12,  13 543 

1911,  p.  284 1084 

1913,  ch.  136,  I  1 231 

1913,  ch.  151 867 

1915,  ch.  146,  I  16 607 

1917,  ch.  17 640 

1917.  ch.  17,  II 640 

1917,  ch.  44,  I  60 607 

1917,  ch.  83 606 

1917,  ch.  103,  pt  4,  11  1, 

la  .863 

1917,  ch.  124.  jl.. -640 

1917,  ch.  176 632 

1917,  ch.  207,  I  85 886 

1918,  ch.  44 607 

1919,  d».  17 686 

1919,  ch.  123 970 

1910,  ch.  123,  j  70 953 

1919  (2d  Called  Sess.)  ch, 

78   1093 

1919  (2d  Called  Sess.)  ch. 
78.  Amended  by  Laws 
1921  (1st  Called  Sess.) 
d».  61 1092,  1093.  1094 

1919  (2d  Called  Sess.)  ch. 
78,  I  1.  Amended  by 
Laws  1921  (1st  Called 
Sess.)  ch.  61,  I  B 680 

1921  (1st  Called  Sess.)  ch. 

61     213,    697.    1092, 

109S.  1094 

1921  (1st  CaUed  Sess.)  ch.   f\c> 
61,  I  B 579,5*^ 
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SHPULATIONS. 

€=»l  (Tex.Com.App.)  Agreement  for  judg- 
ment should  leave  nothing  for  adjastment. 
— Wyas  V.  Bookman,  567. 

®=36  (Tex.Coin.App.)  Agreement  for  should 
be  in  writing  or  in  record. — Wyss  v.  Bookman, 
567. 

<S=>7  (Tex.Coni.App.)  Valid  agreement  for 
judgment  held  not  shown.— WyBS  t.  Bookman, 
567. 

iS=>9  (Tex.Com.App.)  Agreement  for  should 
be  in  writing  or  in  record. — WysB  v.  Bookman, 
567. 

<^s>l4(5)  (Mo.App.)  Stipulation  to  abide  final 
judgment  in  another  case  applies  to  judgment 
directed  by  Court  of  Appeals.— Olean  Milling 
Co.  V.  Tyler,  186. 

9=3|4(I2)  (Tex.Com.App.)  Judgment  by 
agreement  must  fall  strictly  within  stlpula^ 
tions.— Wyss  v.  Bookman,  567. 

STREET  RAILROADS. 

n.  RBGUIiATION  AND   OPERATION. 

®=s>8l(5)  (Mo.)  Motorman  passing  standing 
car  must  keep  lookout.— Foster  t.  Kansas  City 
Rys.  Co..  1070. 

«=5>93(4)  (Tex.Clv.App.)  Motorman'a  duty  to 
pedestrian  on  track  stated. — Fontana  v.  Port 
Arthur  Traction  Co.,  1098. 

Motorman  may  assume  pedestrian  will  avoid 
injury. — Id. 

«s»IOO(2)  (Tox.Clv.App.)  Deaf  pedestrian  held 
negligent  in  omitting  lookout.— Fontana  v.  Port 
Arthur  Traction  Co.,  1098. 
®=»I03(2)  (Tex.Clv.App.)  Ihity  on  discover- 
ing peril  stated.— Fontana  v.  Port  Arthur  Trac- 
tion Co.,  1098. 

Refusal  to  submit  issue  of  discovered  peril 
held  proper. — Id. 

®=»103(4)  (Mo.)  Motorman'a  dnty  to  child 
held  governed  by  humanitarian  rule.— Foster  v. 
Kansas  City  Rys.  Co.,  1070. 
«=9ll2(3)  (Tex.  Civ.  App.)  Motorman'a  dili- 
gence presumed.— Fontana  v.  Port  Arthur  Trac- 
tion Co.,  1098. 

€=>II3(6)  (Mo.)  Company's  rule  admissible  to 
show  negligence.— Foster  v.  Kansas  City  Bys. 
Co.,  1070. 

<S=»II3(6)  (Tex.Clv.App.)  Company's  rule 
held  inadmissible.— Blevins  v.  Houston  £lectric 
Co.,  987. 

<S=3ll4(l9)  (Tex.Clv.App.)  Time  of  realizing 
peril  may  be  inferred  from  circumstances. — 
Fontana  v.  Port  Arthur  Traction  Co.,  1098. 
€=>!  17(13)  (Mo.)  Negligence  as  to  child  on 
track  held  for  jury.— Foster  v.  Kansas  CSty 
Bys.  Co.,  1070. 

€=>l  17(31)  (Tex.Com.App.)  Contributoiy 
negligence  of  boy  jumping  on  automobile  struck 
by  car  held  for  jury.— Ferrell  v.  Beaumont 
Traction  Co.,  531. 

®=>l  17(32)  (Tex.CIv.App.)  Whether  deaf  per- 
son was  negligent  in  walking  on  track  held 
a  jury  question.- Fontana  v.  Port  Arthur  Trac- 
tion Co.,  1098. 

SUBROGATION. 

^=3l4(3)  (Ark.)  Purdiaser,  paying  mortgaga 
assumed  by  husband,  subrogated  to  mortga- 
gee's rights  as  against  wife.— Lance  v.  Mason, 
394. 

«=»3I(4)  (Tex.Civ.App.)  Surety  paying  note 
subrogated  to  rights  of  mortgagee.— Gregg  v. 
Texas  Bank  &  Trust  Co.,  689. 

SUNDAY. 

4s»l4  (Ark.)  Policy  delivered  on  Sunday  held 
unenforceable. — New  York  Life  Ins.  Co.  v. 
Mason,  422. 

Policy  delivered  on  Sunday  not  enforceable 
as  bailment. — Id. 

«=>I5  (Ark.)  Contract  may  be  subsequently 
ratified.— New  York  Life  Ins.  Co.  v.  Mason, 
422. 


Policy  delivered  on  Sundiy  not  enforced  on 
aasured's  death  Monday  morning  on  theory 
that  retention  constituted  ratification  of  deliv- 
ery.—Id. 

€=>22  (Ark.)  Pleadings  held  to  raise  question 
as  to  illegality  of  delivery.— New  York  Life  Ins. 
Co.  r.  Mason,  422. 

<8=>30(7)  (Tex.Cr.Apj».)  Judgment  rendered 
on  Sunday  may  be  mtroduced  in  evidence. — 
Cadle  y.  State.  894. 

SURETYSHIP. 

See  Principal  and  Surety. 

TAXATION. 

See  Highways,  «=>138. 

I.  NATCRK  AND  KXTCJNT  OF  PO'WEIR  IN 
GBNERAI.. 

@=>28  (Terni.)  Act  establishing  spedal  dis- 
trict held  not  in  contravention  of  Constitution 
as  to  delegating  taxing  power.— <}reenwood  v. 
Rickman,  425. 

n.  COKSTITCTIONAIi  RE^auiRBHBNTS 
AND  RESTRICTIONS. 

<8=»47(l)  (Tenn.)  Act  establishing  special  dis- 
trict held  not  invalid  for  double  taxation. — 
Greenwood  v.  Rickman,  425. 
$=^55  (Tenn.)  Additional  poll  tax  for  school 
purposes  not  objectionable  as  double  assess- 
ment.— Greenwood  v.  Bickman,  425. 

III.  lilABIUTY  OF  PERSONS  AND  PROP- 
ERTY. 

(D)  Ezempttona. 

4=9l04  (Tenn.)  Exemption  of  school  district 
bonds  from  taxation  not  violation  of  uniformity 
provisions. — Greenwood  v.  Rickman,  425. 
^^204(2)  (Ky.)  Laws  granting  tax  exemp- 
tions to  manufacturing  companies  strictly  con- 
strued.— CSty  of  Lexington  v.  Lexington  Leader 
Co.,  31. 

<e=>204(2)  (Ky.)  "Manufacture"  and  "engaged 
in  manufacturing,"  used  in  tax  exemption  stat- 
utes, more  strictly  construed  than  in  other  stat- 
utes.—City  of  Henderson  v.. George  Delker  Co., 
732 

®=»236  (Ky.)  Word  "manufacture,"  etc.,  with- 
in tax  laws,  construed  according  to  circum- 
stances and  legislative  intent. — City  of  Lexing- 
ton V.  Lexington  I^eader  Co.,  31. 
«=s>236  (Ky.)  To  be  "manufactory,"  within 
statute  exempting  products  in  course  of  man- 
ufacture and  "raw  material,"  concern  need  not 
make  completed  articles  from  crude  materials. 
—City  of  Henderson  v.  George  Delker  Co.,  7.^2. 
Concern  covering  and  lining;  buggy  tops,  cush- 
ioning seats,  etc.,  "engaged  in  manufacturing," 
within  statutory  exemption. — ^Id. 
<S=3237  (Ky.)  Crating  lumber  not  exempt  from 
local  taxation  as  "material  on  hand  for  pur- 
pose of  manufacturing."— City  of  Henderson  v. 
George  Delker  Co.,  732. 

TI.  LIEN  AND  PRIORITY. 

«=3509  (Mo.App.)  Lien  of  stAte  paramount- 
Commerce  Trust  Co.  V.  Syndicate  Xot  Co.,  160. 

XI.  TAX  TITUB8. 
(B)  Tax  Deeds. 

®=>760  (Mo.)  Register's  deed  not  reciting  com- 

£liance  with  statutory  requirements  held  void. — 
teal  v.  Lee,  1053. 

TELEGRAPHS  AND  TELEPHONES. 

II.  REGTJI^ATION  AND   OPERATION. 

<8=»26%  [New,  voL  7A  Key-Nn.  S«rio*] 

(Tex.Clv.App.)  Not  liable  for  negligence 

during  federal  control.- Western  Union  Tele* 

graph  Co.  V.  Wallace,  282.  /      .^.^^1^ 

Federal  control  shown.- Jfti  by  VjVJOv  IC 
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9B»2e%  [New,  v«1. 7A  K»y-No.  SerlM] 

(Tax.CivApp.)  Not  liable  for  neg-Ugence 
during  eovernment  control. — Western  Union 
Telegraph  Co.  v.  Stewart,  287. 
Q=938(l)  (Tex.Civ.App.)  Payment  of  fee  not 
essential  to  recovery  lor  delay.— Western  Un- 
ioB  Telegraph  Co.  ▼.  Gold,  331. 
€=938(6)  (Tax.CIv.App.)  Notice  of  conse- 
qacncea  of  failure  to  promptly  deliver  message 
essential.— Western  Union  Telegraph  Co.  v. 
Gold,  331. 

Message  held  notice  of  urgency. — ^Id. 
«=>65(t)   (Tex.Civ.App.)  Contract  to  prompt- 
ly transmit  message  hisld  sufficiently  allegea. — 
Western  Union  Telegraph  Co.  v.  Gold,  331. 
€»66(4)    (Tax.Clv.App.)  Attorney's  loss  from 
failure    to    deliver    message    shown. — Western 
Union  Telegraph  Co.  v.  Gold,  331. 
<3=368(2)    (Tex.ClvJ^pp.)  Mental  anguish  alone 
not  recoverable  for  delay  in  delivering  inter- 
state message. — Western  Union  Telegraph  Co. 
V.  Stewart,  287;   Western  Union  Telegraph  Co. 
V.  Jones,  288. 

TENANCY  IN  COMMON. 

See  Joint  Tenancy. 

II.   Ml'TIJAI.    RIGHTS,    DCTIBS,    AND    I.IA> 
BII/ITIES  OF  COTKNANTS. 

<S=9l5(2)  .(Tex.Coin.App.)  Cotenant  must  give 
notice  possession  is  adverse. — Martinez  v.  Bra- 
ni,  549. 

TENDER. 

®=39  (Tex.Com.App.)  Of  payment  of  note 
after  maturity  of  debt  and  before  suit  keld 
Rufficient.— Poff  v.  Miller,  670. 
€=>I3(I)  (Tex.Com.Ap|h)  Where  maker's  at- 
torney stated  that  he  had  the  money  in  hi* 
pocket  to  pay  all  actually  due,  which  owner  and 
payee  refused,  tender  held  sufficient.— Potf  ▼. 
Miller,  670. 

«=3l8  (Tex.Coni.App.)  Mortgagee  not  requir- 
ed to  keep  tender  good  by  renewing  it  on  chat- 
tel mortgage  foreclosure,  where  it  had  been 
flatly  refused.— Poff  v.  Miller,  670. 

TDIE. 

«s>9(IO)  (Tenn.)  Date  on  which  option  was 
given  excluded  in  computing  time  for  perform- 
ance.—Allen  V.  Effler,  67. 

Whether  day  of  execution  included  in  days 
for  performance  "from"  execution  depends  on 
tenor  of  instrument  and  intent. — Id. 
€::»ll   (Tenn.)  Law  does  not  recognize  frac- 
tions of  a  day.— Allen  v.  Effler,  67. 

TORTS. 

See  Conspiracy,  *=»1-11;  Fraud,  <8s>20-65: 
False  Imprisonment,  €=>7-89;  Libel  and 
Slander,  «=>36-123;  Malicious  Prosecution, 
*»21-tl;  Municipal  Corporations,  ^=»7^- 
ft21;  Negligence,  <©=>12-136;  Nuisance,  «=» 
•3-64;    Trover  and  Conversion;    Waste. 

TRIAL. 

Sec  Continuance;  Costs;  Criminal  Law,  4=» 
628-881;    Jury;    New  Trial;    Tenue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

I.  NOTICB  OF  TRIAL  AND  PRELIMINARY 
PROCEEDINGS. 

4=>5  (Tex.Civ.App.)  Appearance  case  for 
April  term  needs  no  continuance  from  the 
February  term. — Cleveland  v.  Spencer,  632. 

IV.   RECEPTION   OF   EVIDENCE. 

(A)   Introduction,  Offer,  and  AdmlaalOB  of 
Evidence  In   Genernl. 

«=s>54(l)  (Mo.App.)  Court  should  limit  effect 
of  evidence  offered  for  particular  purpose. — 
Wright  V.  Hines,  831. 


!nce. —  rreiiB  t.  rayne,  «oo. 
16  (Tex.Civ.App.)  Motion  to   exclude  evi- 
e,   part  of   which  is  admissible,   properly 
Jed.— W.    T.    Wilson   Grain   Co.    v.    Hunt 


«=»54(l)  (Tw.Clv.App.)  Notation  on  bill  of 
lading  held  adimissibie  only  to  contradict  tes- 
timony that  no  such  notation  was  made.— 
Lancaster  v.  Rogers  &  Adams,  643. 
@=>58  ( Mo.)  Withdrawing  issue  from  jury  held 
withdrawal  of  hearsay  evidence  supporting  the 
issue.— Mayes  v.  Mayes,  100. 

(B)  Order    of   Proof.    Rebuttal,    and    Re- 

opealniK  Coae. 

^s»6l  (Mo.App.)  Evidence  as  to  dog's  having 
been  seen  in  neighborhood  of  sheep  killins 
held  admissible  in  chief.— Belew  v.  Hatteu,  484. 

(C)  Objectloaa,  Hotiona  to  Strike  Out,  and 

Exceptlona. 

^=391  (Mo.Appb>  Motion  to  strike  properly 
denied  where  no  objection  was  made  to  the 
evidence. — Wells  v.  Payne,  488. 
«=996  (Tex.Civ.Ap  "" 
dence, 
refused.^ 

County  OU  Co.,  638. 
9=>I05(4)  (Mo.)  Inadmissible  evidence  re- 
ceived without  objection  to  be  given  probative 
force.- Sawyer  ▼.  French,  128. 

V.   ARGDBiENTS  AND  CONDOOT  OF 

COUNSEL. 

<S=s>!06  (Tox.ClvJkpp.)  Refusal  to  permit 
plaintiffs  to  submit  argument  after  jury  had 
returned  a  defective  verdict  before  retiring 
jury  for  further  findings  held  not  error.— 
Duckworth  ▼.  Collie,  924. 
«=>IIS(5)  (Mo.App.)  Argument  of  counsel  as 
to  other  cases  error.— Messerii  v.  Bantrup, 
486. 

^=>I20(2)   (Ky.)  Remarks     and     conduct     of 
counsel  held  improper  as  attempting  to  put  ir- 
relevant evidence  into  cabe. — Kroger   Grocery 
&  Baking  Co.  v.  Hamlin,  4. 
«s»l20(2)    (Tex.Clv.App.)  Argument  on  attor- 
ney's agreement,  not  in  evidence,  held  errone- 
ous.—Green  V.  Green,  980. 
®s>l33(l)   (Tex.Civ.App.)  Argument  on  attor- 
ney's agreement,  not  in  evidence,  held  errone-  ■ 
ous,  and  court  should  have  reprimanded  coun- 
sel.—Green  V.  Green,  980. 
<S=>I33(6)   (Ark.)  Reference  to  insurance  held 
error,    but  not  prejudicial  after   cure   by  in- 
struction.— Central   Coal   &  Ooke  Co.  v.  Or- 
wig,  390. 

VI.    TAKING    CASE    OR    (tUEBTION    FROM 
JURY. 

(A)  <(ueatlOBa  of  Law  or  of  Fact  In  Gen- 
eral. 

«;=>I42  (Tox.Clv.App.)  Existence  of  facts  must 
be  left  for  the  Jury. — Hines  v.  Popino,  1096. 
4sRl43  (Mo.App.)  Ckmflicting      evidence     for 
jury.— Kvans  v.  Swetnam,  602. 

(B)   Denturrer  to  Evidence. 

®=»I56(3)  (Mo.App.)  Evidence  viewed  in  light 
moat  favorable  to  plaintiff  on  demurrer.— An- 
dei-son  v.  White,  834. 

VII.  INSTRVOTIONS  TO  JVRY. 

(A)   Province  of  Court  and  Jnry  In   Gen- 
eral. 

«s»l9l(2)  (Tex.Civ.App.)  Charge  in  divorce 
action  held  erroneous  as  assuming  fact  of 
cruelty.— Egan  v.  Egan,  659. 
iS=3l9l(4)  (Ark.)  Instruction  assuming  dis- 
puted matter  as  a  fact  held  error.— Taylor  v. 
Martin,  411. 

<S=>i9l(5)  (Ark.)  Instruction  in  action  for 
conversion  held  not  to  assume  that  plaintiff  did 
not  sell  property.— Hixon  v.  Boyce,  376. 
€=>I9I(8)  (Mo.)  Instruction  held  erroneous, 
as  assuming  trainmen  did  not  use  ordinary 
care  to  avoid  striking  plaintiff. — ^Zini  v.  Termi- 
nal R.  Ass'n  of  St.  Louis,  86. 
@=>l9i(IO)  (Ark.)  Instruction  held  not  to  as- 
sume negligence. — Wisconsin  &  Arkansas  Lum- 
ber Co.  T.  Smith,  1007.Digi,izedbyCjOOgle 
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«=s>l84(2)  {MoJkpp.)  iBBtrucHon  as  to  weight 
of  evidence  of  absent  witnessefi  by  deposition 
held  improper  as  a  comment  on  evidence. — An- 
derson V.  White,  834. 

^=»I94(I9)  (Mo.)  Instruction  as  to  liability 
of  different  defendants  held  equivalent  to  per- 
emptory instruction. — Stuart  v.  Dickinson,  446. 
«=>(98  (Tmc.Civ.App.)  Duty  -of  court  to  con- 
strue unambiguous  provisions  of  lease.— Mid- 
kiff  V.  Benson,  292. 

(B)  Neeeaatty  ana  Bmbjeet-Matter. 

9=9207  (Mo.App.)  Court  should  limit  effect  of 
evidence  offered  for  particular  purpose. — 
Wright  v.  Hines,  831. 

«s»2l5  (Tax.ComJKpp.)  Facts  not  to  be 
grouped  in  instruction  in  cause  submitted  on 
special  issues.— Texas  &  N.  O.K.  Co.  v.  Har- 
rington, 188. 

^s>2l5  (Tex.Clv^pp.)  On  submission  of  spe- 
cial issues,  general  charge  improper.— Baker  v. 
Beatty,  971. 

9=3215  (Tsx.Clv.App.)  Charge  calling  for  gen- 
eral verdict  inapplicable  where  case  submitted 
on  special  issues. — Carraaco  v.  De  Leon,  272. 
9=>2I9  (Ky.)  Instruction  should  define  "dis- 
interested."—Kroger  Grocery  &  Baking  (}o.  v. 
Hamlin,  4. 

(C)  Form,  Reanlaltea,  and  Safldeney. 

9=3228(1)  (Mo.)  Humanitarian  rule  may  be 
included  with  other  acts  of  negligence  in  one 
instruction.- Foster  v.  Eiansas  City  Hys.  Co., 
1070. 

^»236(2)  (Ma.App.)  Instruction  as  to  ri(;ht 
to  disregard  testimony  of  witness  testifying 
falsely  erroneous  when  qualifying  words  omit- 
ted.—Poague  V.  Mallory,  491. 
9=s>243  (Ark.)  Instructions  held  not  conflict- 
ing.—Hizon  V.  Boyce,  S76. 
4=3244(5)  (Tax.Clv^pp.)  Instruction  should 
not  convey  impression  that  law  or  court  at- 
taches certain  weight  to  particular  testimony. — 
Hines  v.  Popino,  1095. 

(D)   Applicability  to   Pleaainca  aad   BtI- 
deaoe. 

<&s»248  (Tax.Clv.App.)  Issues  of  liability  or 
defense  must  be  partlcnlarly  and  concretely 
submitted.— Ft.  Worth  &  D.  C.  By.  Co.  v. 
Morrow,  664. 

9=>250  (Tm.Clv.App.)  Instructions  that  car- 
rier was  not  insurer  held  properly  refused  as 
not  raised  by  pleadings  or  e^dence.— Eastern 
Texas  Electric  Co.  v.  Kappe,  253. 
9=>25l(l)   (Ark.)  Instruction    misleading   the 
jury   held  error.— Taylor  v.  Martin,  411. 
9=»252(I7)   (MoJkpp.)  Instruction  on  method 
of  computmg  demand  price  not  shown  by  evi- 
dence error.— Messerli  v.  Bantrujp,  485. 
9=3253(3)   (Ark.)  Instractione    m    action   for 
conversion    held   not.  to    eliminate    defense.— 
Hixon  V.  Bovce,  876. 

In  conversion,  instruction  held  not  to  elimi- 
nate defense  of  purchase  of  property. — Id. 
9=>233(4)  (Tex.Coin.App.)  Instruction  as  to 
negligence  at  crossing  held  erroneous  as  with- 
drawing issue  of  proximate  cause.— Texas  & 
X.  O.  K.  Co.  V.  Harrington,  188. 
9=>253(9)  (Teix.CIV.A^.)  Requested  special 
charge  failing  to  embrace  all  possible  ncEligenee 
held  properly  refused.- Eastern  Texas  Electric 
Co.  V.  Kappe,  253. 

(E)  Re«aeata  or  Frayera. 

9=»255(I4)  (McApp.)  Claim  for  certain  dam- 
ages abandoned  by  request  for  instruction  lim- 
iting damages. — Parrish  v.  Hartman,  463. 
9=>260(l)  (Ark.)  Instructions  covered  held 
properly  refused.— rCentral  Coal  &  Coke  Co.  v. 
Orwig,  390. 

9s»260(l)  (T«x.Clv.App.)  Request  covered  by 
special  issue  property  refused.— Texas  &  N.  O. 
R.  <>>.  V.  Bolton,  215. 


<8=3260(l)  (Tax.Cfv.App.)  Refusal  of  request- 
ed instructions  covered  by  main  charge  not 
error.— Davis  v,  Hodson,  1109. 
«=32S0(6)  (Tax.CivJ\pp.)  No  error  in  refus- 
ing requested  instruction  where  substantially 
given  in  general  charge.-^andera  v.  Hickman. 
278. 

(O)  Coaatraettoa  and  Operatloa. 

9=3296(2)  (Mo.)  In  action  on  contract,  in- 
struction for  defendant  not  erroneous  and  mis- 
leading when  read  with  plaintUTs  instructions. — 
Missouri  &  Illinois  Coal  Co.  v.  Willis  Coal  & 
Mining  Co.,  119. 

In  action  on  contract,  instroction  not  er- 
roneous as  not  within  issues  when  read  with 
other    instructions. — Id. 

9=9296(3)  (Ark.)  An  instruction,  submitting 
grounds  of  negligence  other  than  pleaded,  heM 
harmless  in  view  of  other  instructions  and  the 
evidence.— Wisconsin  &  Arkansas  Immber  Co. 
V.  Smith,  1007. 

IX.  YXSRDIOT. 

(B)  Special  Interroaratorlea  and  Flndiaxa. 

«=>350(2)  (Tax.ClvJkpp.)  Refusal  to  submit 
part  of  issues  as  to  negUgence  held  proper. — 
Eastern  Texas  Electric  Co.  v.  Kappe,  253. 
9=s>350(2)  (Tex.Clv.App.)  Ultimate  facts  only 
to  be  submitted.— Ft.  Worth  &  D.  0.  Ry.  Co. 
V.  Morrow,  664. 

9=>350(2)  (T»x.ClvJkpp.)  Refusal  of  issue 
aiUing  for  answer  as  to  evidentiary  fact  held 
not  error.— Baker  v.  Beatty,  971. 
9=3350(3)  (Tex.Coni.App.)  Requested  special 
issue  properly  refused  as  evidentiary. — ^Martines 
V.  Bruni,  540. 

9=>350(5)  (Tex.Clv.App.)  Submission  of  is- 
sue of  proximate  cause  unnecessary,  where 
stock  caretaker  was  killed  while  negligently 
boarding  a  moving  train.— Ft  Worth  &  D.  C. 
Ky.  Co.  V.  Hawley.  669. 

9=>350(5)  (Tex.Civ.App.)  Refusal  to  submit 
special  issue  as  to  proximate  cause  of  flood 
held  error.— Baker  v.  Beatty,  971. 

In  action  for  damages  from  obstructing 
stream,  special  issue  as  to  whether  flood  was 
caused  solely  by  defendant  held  erroneously  re- 
fused.—Id. 

i&=>350(6)  (Tex.Civ.App.)  Special  issue  as  to 
signal  to  be  submitted. — Manlove  v.  Lavelle, 
324. 

9=9350(7)  (Tm.Clv.App.)  Special  issues  as  to 
signal  and  failure  to  see  it  to  be  submitted. — 
Manlove  v.  Lavelle,  324. 

9=»350(7)  (Tex.Clv.App.)  Failure  to  submit 
contributory  negligence  of  caretaker  of  stock  at- 
tempting to  board  moving  train  held  erroneouii. 
—Ft.  Worth  &  D.  C.  Ry.  Co.  y.  Hawley,  65». 
9=>3S0(7)  (Tex.Civ.App.)  Issue  held  properly 
refused  as  not  controlling.— Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Morrow,  664. 

9=»352(l)  (Tex.Civ.App.)  Special  issue  as 
to  degree  of  care  resting  on  carrier  held  not 
erroneous  as  invading  province  of  jury.— East- 
ern Texas  Electric  Co.  v.  Kappe,  253. 
9=9352(1)  (Tex.Civ.App.)  Special  issue  of  as- 
sumed risk  held  too  general.— Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Morrow,  664. 

Each  ultimate  fact  submitted  separately.— Id. 
9=9352(1)  (Tex.CIV.App.)  Special  issue  held 
on  weight  of  the  evidence. — ^Huies  v.  Popino, 
1095. 

9=9352(4)  (Tex.Clv.App.)  Issues  of  liability 
or  defense  must  be  particularly  and  concretely 
submitted.— Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Mor- 
row, 664. 

Submission  of  issue  of  negligence  must  refer 
to  particular  charge  pleaded.— Id. 
9=9356(7)  (Tex.Clv.App.)  Court  properly  sent 
jury  back  where  they  failed  to  answer  ques- 
tions.—Duckworth  v.  Collie,  924. 
9=>365(3)  (Tex.Clv.App.)  Special  verdict  con- 
clusive, unless  set  aside,  though  contrary  to  un- 
disputed evidence. — Four  Brotherhood  Oil  Go. 
y.  Kelley,  604.  )igitized  by  VjOOgle 
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X.  TRIAIi  BY  COITRT. 

(B)  Flnainv*     of    Fact     mud     Conelnslona 
of  l>aw. 

«=»396(l)  (Tex.Clv.App.)  Findinx  must  be 
supported  by  pleadings.— Bean  v.  Hinson,  327. 

TROVER  AND  CONVERSION. 

II.  ACTIORS. 
(A)  Rlvlit  at  AetlOD  and  Defenaea. 

«=9l6  (Mo.App.)  Not  maintainable  by  insur- 
ance agents,  second  mortjgaKeea,  against  first 
mortgagee  obtaining  duplicate  draft  from  in- 
sured.—Shull  T.  Schneider,  136. 

(D)   Damavca. 
9=s>62  (Ark.)  Verdict  within  evidence  not  ex- 
cessive.—Hizon  V.  Boyce,  376. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Monopolies,  «=»12-81. 

I.  CREATION,  BXISTBNCR,  AND  VALIDITY. 

(A)  Bzpreaa    Trnata. 

«s>l3  (Mo.)  Trust  in  land  held  executed,  and 
that  it  was  voluntary  is  immaterial.— Neal  v. 
Bryant,  107S. 

«s>2l(l)  (Mo.)  Writing  held  sufficient  to  es- 
tablish tmat  in  land.— Neal  v.  Bryant,  1075. 

n.  CONSTRCCnON  AND  OFKRATION. 

(A)  In   Geaaral. 

«=ail2  (Mo.)  Declaration  ^  trust  to  be  read 

in  light  of  facts  and  circumstances.- Xeal  v. 

Bryant,  1076. 

«=3M4  (Mo.)  Deed   creating   trust   with   re- 
mainders over  to  defendant's  sisters  held  an 
executed   trust— Melvin   v.   Hoftman,    107. 
<S=s>l  14  (Mo.)  Trust  in  land  held  executed.— 
Neal  v.  Bryant,  1075. 

(B)  Batate  or  Imtereat  of  Traatee  and  of 
Ceatal  <^ae  Traat. 

4=3 1 31  (Mo.)  Title  held  to  pass  under  statute 
of  uses.— Neal  v.  Bryant,  1075. 

T.  KXBOVTION  OF  TRUST  BT  TBV8TESB 
OR  BT  COCRT. 

4=>273  (Mo.)  Deed  construed  as  to  support 
reserved  to  grantor.— Melvin  v.  HofEman,  107. 
«=»274(l)  (Mo.)  "Net  income"  defined.— Mel- 
Tin  T.  Hoffman,  107. 

USURV. 

I.  OStJRIOVS   CONTRACTS  AND 
TRANSACTIONS. 

tA)  Natare  and  Valldltr. 

4=922  (T«x.Coiii.App.)  Acceleration  of  matur- 
ity of  note  for  interest  held  to  render  note 
usurious.— Shear  Co.  v.  Hall,  195. 
4=>32  (Arlc.)  Interest  on  excessive  price  in 
time  sale  of  property  is  not  usury. — Edwards  v. 
Wiley,  54. 

«=980  (Tex.Com.App.)  Sale  under  deed  of 
trust  void  when  made  for  interest  on  usurious 
loan.— Shear  Co.  v.  Hall,  195. 

VAGRANCY. 

4s»l   (Tex.Cr.App.)  Elements  of  offense  stat- 
ed.—Painter  V.  State,  588. 
«s>3  (Tex.CrJkpp.)  Evidence  held  insufficient 
to  show  accused  did  not  have  means  of  support. 
—Painter  v.  State,  688. 

A'ENDOR  AND  PURCHASERw 

See  Sales. 

I.  RE<tlII8ITBS  AND  VALIDITY  OF  CON- 
TRACT. 

^93(4)  (Tox.Clv.App.)  Option  contract  and 
contract  of  sale  separate  and  distinct  contracts. 


-0.  a  Slaughter  Gattie  Co.  y.  Potter  Coun- 
ty, 295. 

4»I8(4)  (Tonn.)  Forfeiture  not  favored.— 
AUen  V.  Effler,  67. 

<S=923  (Ark.)  Lack  of  attestation  of  marked 
signature  to  contract  admitted  by  both  par- 
ties is  immaterial. — Edwards  ▼.  Wiley,  54. 
^=335  (Ky.)  Purchaser  not  entitled  to  rescind 
because  of  erroneous  recital  that  land  was  part 
of  certain  tract.— Bryant  v.  Green.  10. 
4=»35  (Tex.Clv.App.)  Misrepresentations  as 
to  title  support  action  to  rescind. — Doak  v. 
Biggs,  967. 

4=>37(2)  (Tox.Coin.App.)  Purchaser  in  re- 
stricted district  put  upon  notice  that  frontage 
represented  might  include  sidewalks  and  pri- 
vate park;  "lot"— Terrell  v.  Summit  Place  Co., 
198. 

4=s>44  (Arfc.)  Evidence  held  not  to  show  ven- 
dor substituted  another  contract  for  the  one 
executed.- Edwards  v.  Wiley,  64. 

Proof  that  excessive  price  was  charged  pur- 
chaser unfamiliar  with  values  does  not  estab- 
Hsh  fraud.- Id. 

®=**^  (Ky.)  Where  rescission  sought  by  ven- 
dee, evidence  heM  insufficient  to  show  frand. — 
Bryant  v.  Green,  10. 

III.  MODIFICATION   OR  RBSOISSION 
OF  CONTRACT. 

(A)  By  Aflrrecmeat  of  Parties. 

4s>85  (Tex.Coni.App.)  Competent  evidence 
held  insufficient  to  show  consent  to  resdssion 
by  vendor.— Walls  v.  Cruse,  199. 

(B)  ResalaaloB   br   Veudor. 

4s»89  (Tex.Coni.ApB.)  Bemedy   by   rescission 
is  not  favored. — Walls  v.  Ouse,  199. 
«==>95(l)    (Tox.Com.App.)    Lien       foreclosure 
suit  is    election   against   rescission. — Walls   v. 
Cruse,  199. 

Election  by  foreclosuro  anit  not  proaeeuted 
to  judgment  is  revocable.— Id. 
<&=3lor  (Tax.Com.App.)  Notice     easential     to 
revocation  of  intention  to  foreclose. — Walla  v. 
Cruse,  199. 

Purchaser  has  option  to  pay  on  notice  of 
vendor's  revocation  of  election  to  foreclose. 
—Id. 

(C)  Reaclaalon  Ity  Fnrcbaaer. 

<B»M2(I)  (Ky.)  Purchaser  in  possession  must 
rely  on  warrant,  and  cannot  rescind  because 
title  not  as  represented.— Bryant  v.  Green,  10. 

V.  RIGHTS  AND  LIABILITIBS  OF 
PARTIBS. 

(A)  Aa  to  Bach  Otber. 

«e9l9l  (Mo.App.)  Vendor  not  liable  for  fail- 
ure to  deliver  possession  at  time  specified  in 
contract  after  purchaser  had  given  him  per- 
mission to  remain  for  reasonable  time.— Par- 
rish  ▼.  Hartman,  463. 

(B)  Aa  to  Third  Feraona  In  General. 

4=>2I0  (Ky.)  Purchaser  takes  vendor's  title 
subject  to  rights  of  third  persons  having  su- 
perior title.— Russell  v.  Tipton,  763. 

(C)   Bona  Fide  Fnroliaaera. 

<S=>224  (Tox.Clv.App.)  Deed  held  not  a  quit- 
claim as  respects  issue  of  innocent  purchaser. 
—Duckworth  v.  Collie,  924. 
4s>227  (Ky.)  Grantees  of  grantee  obtaining 
deed  by  undue  influence  over  mentally  incapaci- 
tated grantor  held  not  innoceut  purchasers. — 
Huffaker  v.  Brammer,  727. 
®=>23i(l)  (Mo.)  Grantee  can  only  acquire  title 
of  Krantor  where  recorded.— Nations  v.  ii^uence, 
1064. 

«=»238  (Tox.CIV.App.)  Purchaser  from  bona 
fide  purchaser  not  affected  by  notice. — Duck- 
worth V.  Collie,  924. 

«S3239(6)  (Tox.)  Purchaser's  title  unaffected 
by  notice  of  contract  giving  a  third  person  an 
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equity  only  on  performance  of  serrlce*.— 
Browne  v.  King,  822. 

<S=s>239(6)  (Tex.Clv^pp.)  Innocent  purchaser 
of  legal  title  takes  property  free  of  any  equity 
of  others.— Duckworth  v.  CoUie,  924. 

VI.  RKMBDIBS   OF  VENDOR. 
(A)  Kiien  and  RecoTerr  of  Land. 

€=9288  (Tex.Coin.App.)  Purchaser  at  foreclo- 
sure of  vendor's  lien  acquires  vendor's  title  and 
vendee's  limitation  title  if  statute  complied 
with. — Smith  v.  Robertson,  847. 

(B)  Actions  for  Fnrcliaae  Money. 

<S=>308(8)  (Ky.)  Purchaser  obtaining  quit- 
claim deed  from  heirs  of  former  owner  with- 
out standing  to  resist  payment  of  price.— Bry- 
ant V.  Green,  10. 

«=9309  (Ky.)  Purchaser  not  entitled  to  re- 
coup as  for  shortage,  when  erroneous  descrip- 
tion due  to  mistake,  which  could  be  corrected.— 
Bryant  v.  Green,  10. 

<3=33I4(2)  (Ky.)  Purchaser  asking  rescission 
iield  to  have  sufficiently  alleged  fraud.— Bryant 
V.  Green.  10. 

^»3I8  (Ky.)  Decree  should  have  required  de- 
livery and  acceptance  of  corrected  deed.— Bry- 
ant V.  Oreen,  10. 

VII.  RBMBDIBS  OF  PTIRCHASBR. 
(A)  Recorery  of  PoroIiBse  Money  Paid. 

®=334l(5)  (Tex.Clv.App.)  Counsel  fees  in 
prosecuting  suit  to  rescind  contract  induced  by 
fraud  and  recover  money  paid  thereon  held 
not  recoverable.— Doak  v.  Biggs,  857, 

VENUE. 

See  Criminal  Law,  <8s>10e-112. 

I.  NATURE  OR  SUBJECT  OP  ACTION, 

$=>5(2)  (Tex.Clv.App.)  Bait  for  work  and 
labor  may  be  brought  in  county  where  perform- 
ed if  lien  exists  on  property  therein.— Williams 
V.  Magouirk,  640. 

^»5(4)  (Tex.Civ.App.)  Of  suit  to  cancel  deed 
and  notes  given  in  exchange  for  other  land  held 
in  county  where  land  deeded  was  located. — 
Nolen  V.  Harding,  687. 

€=37  (Tex.Civ.App.)  Suit  for  work  and  labor 
may  be  brought  in  county  where  performed. — 
WiUiams  v.  Magouirk,  640. 
€=»8  (Tex.Civ.App.)  Action  for  injuries  by 
minor  employed  in  violation  of  law  held  for 
"trespass." —Texas  Hardwood  Co.  v.  Moore,  630. 
€=»8  (Tex.Civ.App.)  Fraud  of  seller  h«ld  to 
have  occurred  in  county  of  his  residence. — 
Oreen  v.  Partin,  646. 

II.  DOMICII^n  OR  RBSIDBNOE  OF  PAR- 

TIBS. 

«=»22(l)  (Tex.Civ.App.)  Petition  heU  to  state 
action  against  all  defendants,  and  plea  of  privi- 
lege denied  on  showing  one  defendant  resided  in 
county  of  suit.- Waxahachie  Nat  Bank  v.  Sig- 
mond  Rothschild  Co.,  633. 

III.  CHANGE  OF  VENUB  OR  PLACB  OF 

TRIAL. 

€=»43  (Mo.App.)  Second  application  for 
change  of  venue  held  properly  refused.— Oroo 
V.  Sanderson,  177. 

VERDICT. 

See  Criminal  Law,  ^=>878-881;  Trial.  «s>350- 
365. 

WASTE. 

€=>I2  (Ky.)  Remaindermen  may  enjoin  lessee 
under  life  tenant.— Russell  v.  Tipton,  763. 

WATERS  AND  WATER  COURSES. 

V.   SURFACB  IVATBRS. 

9s|l9(5)  (Ky.)  Lower  proprietor  could  not 
obstruct  ditch   constructed  in  same  place  as 


natural  channel  from  upper  land.— Hutchinson 
V.  Copenhaver,  761. 

€=>I26(3)  (Ky.)  Lower  proprietor  could  not 
complain  that  judgment  prohibiting  obstruction 
of  flow  of  water  required  upper  proprietor  to 
construct  culvert  on  lower  land  to  prevent  ob- 
struction of  flow. — Hutchinson  y.  Copenhaver, 
761. 

Vin.    ARTIFICIAI.    PONDS,    RBSERVOmS, 

AND   CHANNEI.S,  DAMS,  AND 

PIjOWAGB. 

€=>I62  (Tex.CiV.App.)  Embankment  causing 
water  to  stand  longer  upon  bottom  lands  does 
not  create  easement. — Dallas  Hunting  &  Fish- 
ing Club  T.  Dallas  County  Bois  D'Arc  lalaud 
Levee  Dist.,  607. 

IX.  PUBLIC  VTATBR  SUPmiT. 

(B)  Irrigation  and  Other  AKrlonltaml 
Parposea. 

<S=9232  (Tex.Com.App.)  Order  In  receivership 
proceeding  not  binding  upon  users  of  water 
having  interest  in  irrigation  system  unless  par- 
ties.—Bdlnburg  Irr.  Co.  V.  Paschen,  1088. 

Landowners  having  permanent  water  rights 
not  before  the  court  through  publication  in 
newspapers. — Id. 

€s»248  (Tex.Coin.App.)  Permanent  water 
rights  are  servitude  upon  irrigati<«  system.- 
Edinburg  Irr.  Co.  v.  Paschen,  1088. 

WILLS. 

See  Descent  and  Distribution;   Execntora  and 
Administrators. 

n.  TBSTAMENTART  CAPACITT. 

<S=»3I   (Tex.Civ.App.)  "Unsound  mind"  defined. 
—Norton  v.   Houston,   963. 
€=^52(1)   (Mo.)  Proponents   must   prove   tes- 
tator'a  sanity.- Mayes  v.  Mayes,  KX;. 

rV.  RB(tUISITBS  AND  VALIDITY. 

(A)  Nature  and  Baaeatlala  of  Teatamenta- 
ry  Dlayoaltloas. 

€=>88(6)  (Mo.)  Deed  creating  trust  for  gran- 
tor and  family  with  remainder  to  sisters  held 
not  testamentary.- Melvin  v.  Hoffman,  107. 

(P)  Mtatalce,  Vndne  Inflaence,  and  Frand. 

€=>I63(I)  (Mo.)  Burden  of  proving  undue  in- 
fluence on  contestants.— Mayes  v.  Mayes,  100. 
<S=3 163(2)  (Mo.)  Evidence  that  son  transact- 
ed business  for  father  held  not  to  impose  bur- 
den of  proving  absence  of  undue  influence. — 
Mayes  v.  Mayes,  100. 

€=>I66(I)  (Tex.CIv.App.)  Evidence  held  not 
to  show  undue  influence. — Norton  v.  Houston, 
963. 

V.  PROBATE,  ESTABLISHMES'S,  AND 
ANNULMENT. 

(I)  Hearlnc   or  Trial. 

€=>32i  (iMo.)  Burden  of  proving  testator's 
sanity  remains  with  proponents,  giving  them 
right  to  open  and  close. — Mayes  v.  Mayes,  100. 
€s>322  (Mo.)  Testimony  to  testamentary  ca- 
pacity held  proper  rebuttal  in  will  contest.— 
Mayes  v.  Mayes,  100. 

<S=s>324(3)  (Mo.)  Evidence  held  insufficient  to 
carry  question  of  undue  influence  to  jniy. — 
Mayes  v.  Mayes,  100. 

€=>329(l,  2)  (iMo.)  Instruction  joining  con- 
testants held  not  improper.— Mayes  v.  Mayes, 
100. 

«=>330(2)  (Mo.)  Instruction  as  to  whether 
testator  believed  his  son  struck  him  was  de- 
lusion held  proper.— Majes  v.  Mayes,  1<X>. 

<10  ReTlew. 

«ss>384  (Tex.Civ.App.)  Failure  to  instruct  on 
mental  capacity  held  fundamental  error,  avail- 
able on  appeid  without  previpaa  objection,— 
Norton  v,  Houston,  983.    ,d  by  V^OOQ  Ic 
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^^400  (Mo.)  Improper  questions  as  to  men- 


tal capacity  not  reversible,  where  such  ca- 
pacity otherwise  proven.— ^Mayes  v.  Mayes,  100. 

VI.   CONSTRVUTIUN. 
(A)  General  Rules. 

®=>440  (Ark.)  Inteotion  of  testator  controls. 
— Norris  v.  Johnson,  804. 
<^»44l  (Mo.)  Court  entitled  to  all  available 
information  as  to  circumstances  surrounding 
testator.— McCoy  v.  Bradbury,  1047. 
<ft=450  (Ark.)  Intention  of  testator  ascertain- 
ed from  language  of  entire  will.— Norris  v. 
Johnson,  804. 

^=»470  (Mo.)  Intent    of    testator    to    be    ef- 
fectuated.—Cook  V.  Higgins,  807. 
®=»478   (Mo.)  Gift    by    implication    must    be 
founded  on  expressions  in  the  will.— McCoy  v. 
Bradbury,  1047. 

No  gift  by  implication  to  daughter  not  nam- 
ed.—Id. 

^»487(l)  (Mo.)  Extrinsic  tacts  inadmissible 
to  explain  language,  but  not  to  contradict  it  or 
show  unexpressed  intention. — McCoy  v.  Brad- 
bury, 1047. 

«=>488  (Mo.)  Extrinsic  facts  admissible  to  ex- 
plain language.— McCoy  v.  Bradbury,  1047. 

Will  not  ambiguous  so  as  to  admit  evidence 
of  intention  to  give  legacy  to  unnamed  daughter. 
— ^Id. 

(E)   NKtnre  of  Bstatea  and  Interesta  Cre- 
ated. 

«=>60l(l)  (Ark.)  Widow  held  given  only  life 
estate. — ^Norris  v.  Johnson,  804. 

Limitation  over  shows  intent  to  devise  onlv 
life  estate.— Id. 

«=36I6(4)  (Mo.)  Widow  held  to  take  only  life 
estate.— Cook  v.  Higgins,  807. 

(H)  Eatateii  In  Trnrtt  and  Povrera. 

«=»672(3)  (Ark.)  Will  held  to  create  trust. 
—Norris  v.  Johnson,  804. 

(I)  Action*  to  Canntrae  Wills. 
«=>695(3)   (Ark.)  Will    held   to    create    trust 
giving  equity  jurisdiction  to  construe.— Norris 
V.  Johnson,  804. 

WITNESSES. 

See  Depositions;   Evidence. 

H.  COMPETESrCY. 

(A)    Capacity   and    anallilcatlons   In    Gen- 
eral. 

®=»52(5)  (Ark.)  Testimony  by  wife  of  one  de- 
fendant as  to  statement  to  her  by  one  of  plain- 
tiffs held  incompetent— Christian  &  Taylor  v. 
Paneher.  397. 

«=>52(7)  (Tex.Cr.App.)  Testimony  of  defend- 
ant's wife,  given  before  grand  jury,  cannot  be 
used  to  impeach  her  testimony.- Watt  v.  State, 
888. 

(C)  Testimony  of  Parties  or  Persons  In- 
terested, for  or  narnlnst  Kepresenta- 
tlves,  Sarvlvors,  or  Successors  In  Ti- 
tle or  Interest  of  Persons  Deceased 
or  Incompetent. 

«=»f4l  (Mo.App.)  Agent  of  party  to  contract 
with  deceased  held  competent  to  testify  to  giv- 
ing of  receipt  to  decedent.— Gammon  v.  Mc- 
Dowell. 461. 

®=3l44(r)  (Mo.App.)  Beneficiarv  under  will  of 
decedent  not  disqualified  to  testify  to  conversa- 
tion between  plaintiff  and  decedent.— Poague  v. 
Mallory,  491. 

€=>I59(2)  (Ky.)  Competency  to  testify  as  to 
declarations  of  decedent  as  to  his  paternity.— 
Tinsley  v.  Tinsley,  7.30. 

®=>I60(2)  (Tex.Coni.App.)  Party  cannot  tes- 
tify to  transaction  between  decedent  and  third 
person.— Walls  v.  Cruse,  199. 
^»I68  (Mo.)  Court  properly  refused  to  per- 
mit grantee  to  testify  in  action  to  set  aside  deed 
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executed  by  one  since  deceased.— Cook  v.  Hig- 
gins, 807. 

«=>I75(I)  (Mo.App.)  That  person  claiming  un- 
der decedent  testified  does  not  render  plaintiff 
competent.— Poague  v.  Mallory,  491. 
<S=>I77  (Mo.App.)  Plaintiff  suing  executor  in- 
competent to  testify  that  conversation  with  de- 
cedent did  not  take  place,  and  that  executor's 
witness  was  not  present.— Poague  v.  Mallory, 
491. 

«=»I80  (Mo.App.)  When  court  expresslv  ruled 
witness  competent  for  certain  purpose,  further 
objections  and  exceptions  unnecessiiry.— Poague 
V,  Mallory,  491. 

III.  BXAMINATION. 

(A)  Talclnar  Testimony  In  General. 

<8=>242  (Tex.Clv.App.)  Question    held   one    to 

refresh  memory,  and  not  to  impeach  witness. — 

Sparks  v.  Johnson,  075. 

«=>248(l)  (Tex.Cr.App.)  Irresponsive  answer 
properly  excluded.— Shaddix  v.  State,  602. 

(B) 


Crosa-Bxamlnatlon 
tlon. 


and   Re-examlna- 


<S=»287(4)  (Tex.Cr.App.)  Testimony  on  redi- 
rect held  proper  to  remove  any  prejudice  from 
testimony  elicited  from  witness  on  cross-exam- 
ination.—Cook  V.  State.  876. 

IV.  CREDrBIl.ITY,     IMPEACHMENT.     CON- 
TRADICTION,  AND    CORROBORATION. 

(A)  In  General. 

<8=»3I8  (Tex.Cr.App.)  'V^itness  unimpeaehed 
cannot  be  asked  on  direct  examination  whether 
he  had  told  others  his  testimony.— Coleman  v. 
state,  S98. 

<&»32l  (Tex.Clv.App.)  Party  may  impeach 
own  witness  on  material  point.— Sparks  v.  John- 
son, 975. 

(B),  Character    and    Conduct    of    V^ltness. 

®=»345(l)  (Ky.)  Impeached  by  adverse  party 
if  convicted  of  felony.— Lee  Lewis,  Inc  v 
Doseh,  355. 

<&=>345(2)  (Ky.)  Convicted  of  misdemeanor 
cannot  be  impeached.- Lee  Lewis,  Inc  v 
Dosch,  365. 

«=>346  (Tex.Cr.App.)  Evidence  that  witness 
was  m  possession  of  the  property  stolen  and 
offered  to  pay  for  it  admissible.- Coleman  v. 
State.  808. 

1^361(1)  (Tex.Clv.App.)  Witness  whose  tes- 
timony had  been  disputed  can  be  shown  to  have 
borne  a  reputation  for  truth.— Davis  v.  Hudson, 
1109. 

(C)   Interest  and  Bias  of  'Witness. 

&=>363(l)  (Ky.)  Impeachment  of  character 
witnesses  by  particular  wrongful  acts  showing 
interest  held  proper.- Sparks  v.  Commonwealth, 
767, 

OB)       Coatradlctlon      and      Corroboration 
of  Witness. 

®=»400(l)  (Tex.Clv.App.)  Party  may  contra- 
dict own  witness  on  material  point.— Sparks  v 
Johnson,  975. 

WORDS  AND  PHRASES. 

"Abortion."— Crossett  v.  State  (Tex.  Cr.  Add.) 

599. 
"Additional."— Payne    v.    Albright    (Tex.    Civ. 

App.)    288. 
"Appurtenances."- Williams  v.  Magouirk  (Tex 

Civ.  App.)  WO. 
"Bearer."- Masterson  v.  Ginners  Mut.  Under- 
writers'  of   Texas    (Tex.   Com.   App.)  1081. 
"Child."— McCarthy   v.   Texas   Co.    (Tex.   Civ. 

App.)  679. 
"Chiropractor,"— Maier  v.  State  (Tex.  Cr.  App.) 

576. 
"Constructive  delivery."— New  York  Life  Ins. 

Co.  T.  Mason  (Ark.)  422. 


Digitized  by  VjOOQ  IC 


Words  and  Plwaaes 


235  SOUTHWESTERN  REPOBTEB 


1170 


"Current   account."— Poague   ▼.   Mallory    (Mo. 

App.)  491. 
"Deadly  weapon."-^ackson  ▼.  State   (Tex.Cr. 

App.)  882. 
"Disability."— Provident  Life  &  Accident  Ins. 

Co.  V.  Johnson   (Tex.  Civ.  App.)  650. 
"Disinterested." — Kroger    Grocery    &    Baking 

Co.  V.  Hamlin  (Ky.)  4. 
"Disposition."— Olean  Milling  Co.  v.  Tyler  (Mo. 

App.)   186. 
"Employee."— Millers'    Mut.    Casualty    Co.    v. 

Hoover  (Tei.Com.App.)  863. 
"Engaged  in  manufacturing." — City  of  Hender- 
son V.  George  Delker  Co.  (Ky.)  732. 
"Equitable  estoppel."— Grafeman  Dairy  Co.  v. 

Northwestern  Bank   (Mo.)  435. 
"Error  apparent  on  the  face  of  the  record."— 

Provident  Life  &  Accident  Ins.  Co.  v.  John- 
son (Tex.  Civ.  App.)  650. 
"Evident"— Ex  parte   Bates    (Tex.   Or.  App.) 

879. 
"Ex  parte  deposition."— Sauermann  v.  El  Paso 

Electric  Ry.  Co.  (Tex.  Com.  App.)  548. 
"Fatal   injuries."— Provident  Life   &   Accident 

Ins.  Co.  V.  Johnson  (Tex.  Civ.  App.)  650. 
"Felony."— Lee   Lewis,   Inc.,   v.   Dosch    (Ky.) 

"Pinal  determination."— King  y.  Mann  (Mo. 
App.)  506. 

"Prom."— Allen  v.  Effler   (Tenn.)  67. 

"Gross  negligence."- Wright  v.  State  (Tex.  Cr. 
App.)  886. 

"Health."— Black  v.  Lambert  (Tex.  Civ.  App.) 
704. 

"Hearing."— City  of  Corsicana  v.  Mills  (Tex. 
Civ.  App.)  220. 

"Heirs."— Nations  v.  Spence   (Mo.)   1064. 

"Hospital  services." — Southern  Surety  Co.  y. 
Beaird  (Tex.  Civ.  App.)  240. 

"In  cash." — Arkansas  Public  Utilities  Co.  v. 
Incorporated  Town  of  Heber  Springs  (Ark.) 
999. 

"In  full  and  not  in  part."— Lobaco  Co.  y.  CJi«f- 
fin  (Ky.)  993. 

"Innocent  and  injured  party." — Jones  y.  Jones 
(Mo.  App.)  481. 

"Instrumental."- Culp  v.  Browne  (Tex.  Civ. 
App.)  675. 

"Interested."- Kroger  Grocery  &  Baking  Co. 
V.  Hamlin  (Ky.)  4. 

"Interstate  commerce." — McGaughey  y.  Hines 
(Ky.)  742. 

"Itemized  account." — Banner  Oil  &  Gas  Co.  v. 
Gordon  (Tex.  Civ.  App.)  945. 

"Lands."— State  ex  rel.  and  to  Use  of  Ray  v. 
Paragould  &  S.  E.  Ry.  Co.  (Mo.  App.)  499. 

"Law  of  the  case."— Dickson  v.  Board  of  Direc- 
tors of  Long  Prairie  Levee  Dist.  (Ark.)  45. 

"Local  act."— Vincent  v.  State  (Tex.  Com. 
App.)  1084. 

"Lot"— Terrell  v.  Summit  Place  Co.  (Te^ 
Com.  App.)  198. 

"Manufactory." — City  of  Henderson  y.  George 
Delker  Co.  (Ky.)  732. 

"Manufacturing." — City  of  Lexington  y.  Lex- 
ington Leader  Co.  (Ky.)  31. 

"Material  on  hand  for  purpose  of  manufactur- 
ing."—City  of  Henderson  v.  George  Delker 
Co.   (Ky.)  782. 

"Misdemeanor."— Lee  Lewis,  Inc.,  y.  Dosch 
(Ky.)   355. 

"Municipal  corporation." — State  ex  rel.  Bar- 
rett v.  May  (Mo.)  124. 

"Net  income."— Melvin  y.  Hoffman  (Mo.)   107. 

"Open  account" — Gammon  v.  McDowell  (Mo. 
App.)  461. 


"Option."— C.  C.  Slaughter  CatUe  Co.  y.  Pot- 
ter County  (Tex.  Civ.  App.)  295. 
"Perpetuity."— Melvin   y.   Hoffman   (Mo.)   107. 
"Person."- Dalzell  v.  Bourbon  County  Board  of 

Education  (Ky.)  360. 
"Person  interested."— McCarthy  y.  Texas  Co. 

(Tex.  Civ.  App.)  679. 
"Police  power."— Spann  y.  City  of  Dallas  (Tex.) 

513. 
"Privileged   communication." — Aransas  Harbor 

Terminal  Ry.  Co.  y.  Taber  (Tex.  Com.  App.) 

841. 
"Property."— Spann  y.  City  of  Dallas   (Tex.) 

513. 
"Prosecute."— Brown  v.  Welch  (Ark.)  ft97. 
"Proximate  cause." — Cundiff  y.  City  of  Owens- 

boro  (Ky.)  15. 
"Publication.*'- State  y.  Sloan  (Mo.  App.)  821. 
"Public  corporation."— Dalzell  y.  Bourbon  Coun- 
ty Board  of  Education  (Ky.)  360. 
"Quasi    estoppel." — Grafeman    Dairy    Co.     y. 

Northwestern  Bank  (Mo.)  435. 
"Ratification."— Grafeman  Dairy  Co.  v.  North- 
western Bank  (Mo.)  435. 
"Raw  material."— City  of  Henderson  V.  George 

Delker  Co.   (Ky.)   732. 
"Renew."— Pelder  y.  HaU  Bros.  (3o.  (Ark.)  789. 
"Residence  district"- Spann  v.  City  of  Dallas 

(Tex.)  513. 
"Res  judicata."— Hopkins  y.  Jones  (Ky.)  754. 
"Royalty."— Curlee   v.   Anderson   &  Patterson 

(Tex.  Civ.  App.)  621. 
"Sanitation."- Black    y.    Lambert    (Tex.    Civ. 

App.)  704. 
"ffingle,    open,   running    account"— Poague    y. 

MaUory  (Mo.  App.)  491. 
"Sliding  scale."— Bertha  A.  Mining  Co.  v.  Em- 
pire Dist.  Electric  Co.  (Mo.  App.)  508. 
"Special    or    private    act." — Vincent    v.    State 

(Tex.  Com.  App.)  1084. 
"Surface  water."— Wells  v.  Payne  (Mo.  App.) 

488. 
"Tenancy  by  the  entirety."— Patrish  y.  Par- 

rish  (Ark.)  792. 
"Tend."— Boone  v.  State  (Tex.  Cr.  App.)  580. 
"Theft."— Security  Ins.  Co.  v.  Sellers  Sammon 

Signor  Motor  Co.  (Tex.  (Sv.  App.)  617. 
"Trespass." — Texas    Hardwood    Co.   y.   Moore 

(Tex.  Civ.  App.)  630. 
"Undue  influence. '—Huffaker  y.  Brammer  (Ky.) 

727. 
"Unsound   mind."— Norton   v.   Houston    (Tex. 

Civ.  App.)  963. 
"Valuable    consideration." — Snyder    y.    Snyder 

(Ky.)  743. 
"Wholly  worthless." — ^Adams  y.  Hughes   (Mo. 

App.)  168. 

WORK  AND  LABOR. 

9=>9  (Ark.)  No  recovery  on  a  quantum  meruit, 
where  there  was  an  express  contract  fixing 
compensation.— Christian  &  Taylor  v.  Fancher, 
397. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  e=s>361-404. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment: Habeas  Corpus;  Injunction;  Man- 
damus; Process;   Replevin;   Sequestration. 
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